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(77  Wash.  62» 

In  M  CHRISTBNSBN'S  ESTATE. 

(Supreme  Conrt  of  Washington.    Jan.  29,  1914.) 

Appeal  and  Ebkob  (i  76*)— Judgments,  Ap- 
pealable— Memobandum  Decisions. 

A  memorandum  decision  which  wan  not  en- 
tered on  the  minutes  b7  the  clerk,  and  was  not 
carried  into  a  formal  decree,  is  not  appealable 
under  Rem.  &  Bal.  Code,  S  442,  making  a  copy 
of  the  entry  of  judgment  and  all  orders  involv- 
ing the  merits  a  part  of  the  judgment  roll,  and 
section  1716,  permitting  appeals  from  a  "final 
judgment  entered  in  any  action,"  etc. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  42ft-428,  430,  431,  435- 
443;   Dec  Dig.  1  76.*] 

Department  1.  Appeal  from  Superior 
Court,  Franklin  County;  O.  B.  Holcomb, 
Judge. 

In  tbe  matter  of  the  estate  of  Henry  B. 
Christensen,  deceased.  From  an  order  ex- 
empting the  proceeds  of  Insurance  i)ollcles 
from  being  charged  as  assets  of  the  estate, 
an  appeal  was  taken,  and  a  motion  made  to 
dismiss  the  appeal.     Appeal  dismissed. 

Lovell  &  Davis,  of  Ritzvllle,  for  appellant 
William  O'Connor  and  Jas.  W.  McBumey, 
both  of  Seattle,  for  respondent 


CHADWICE,  J.  Henry  E.  Christensen 
died,  leaving  a  widow  and  two  children.  His 
estate  consists  principally  of  about  $17,000 
In  life '  insurance,  wMch  has  been  collected 
by  bis  administrator.  Pending  administra- 
tion, the  widow  of  the  deceased  filed  a  pe- 
tition, praying  that  the  proceeds  of  the  in- 
surance policy  be  set  apart  as  exempt,  under 
section  569,  Rem.  &  BaL  Code.  The  poli- 
cies were  made  payable  in  part  to  his  estate, 
and  in  part  to  his  executors  and  administra- 
tors The  administrator  contested  the  peti- 
tion of  tbe  widow,  and  tbe  German-American 
State  Bank  filed  a  petition  in  intervention, 
setting  up  Its  interest  in  the  estate  as  a 
creditor.  The  matter  came  on  for  bearing 
before  Judge  Holcomb,  who  rendered  an 
elaborate  opinion,  in  which  he  held  that  the 
proceeds  of  the  policies  were  exempt,  and 
that  the  administrator  could  not  charge 
them  as  assets  of  tbe  estate  except  for  cer- 


tain unpaid  premiums  which  had  been  paid  by 
him  and  tils  usual  commission  as  upon  a  fund 
passing  through  his  hands.  The  opinion  of 
tbe  court  was  filed,  and  is  brought  here  as  a 
part  of  the  transcript  It  is  not  made  to 
appear  that  any  formal  judgment  or  decree 
was  entered,  nor  does  It  appear  that  the 
clerk  of  the  court  made  any  minute  of  tbe 
memorandum  decision  of  the  Judge.  A  mo- 
tion to  dismiss  the  appeal  has  been  made, 
on  the  gronnd  that  a  memorandum  decision 
of  tbe  court  is  not  an  appealable  order. 

Whether  or  not  It  Is  possible  that  the  mer- 
it of  this  case  could  be  as  conveniently  dis- 
cussed under  the  present  appeal  as  U  a  for- 
mal order  had  been  entered  below,  we  are 
nevertheless  constrained  to  hold,  in  the  in- 
terest of  orderly  procedure,  that  the  appeal 
is  premature.  It  has  been  tbe  practice  of 
this  court — and.  In  the  light  of  the  statute 
(sections  442  and  1716,  Rem.  &  BaL  Code), 
no  other  practice  ,  should  be  tolerated — ^to 
treat  a  memorandum  decision  of  the  superior 
judge  as  a  direction  to  counsel  in  the  prepa- 
ration of  the  formal  orders  contemplate^  by 
our  practice  acts.  We  think,  therefore,  that, 
until  a  formal  order  is  entered  denying  the 
I)etition  of  tbe  administrator  and  the  peti- 
tion in  Intervention  of  the  German-American 
State  Bank,  no  appeal  can  be  prosecuted. 

No  cases  covering  tbe  exact  facts  of  tbe 
case  before  us  have  been  cited;  but  it 
seems  to  us  that  the  case  of  Cline  Piano  Ca 
V.  Sherwood,  57  Wash.  239,  106  Pac.  742,  la 
in  point  Tbe  question  there  for  the  court  to 
decide  was  whether  a  lien  of  an  attorney 
would' attach  from  the  time  the  trial  judge 
announced  his  conclusions,  or  at  the  time 
ills  ruling  was  formally  entered  as  a  judg- 
ment We  held,  after  reference  to  our  own 
decisions,  particularly  Gould  v.  Austin,  62 
Wash.  457,  100  Pac.  1029,  that  it  was  there 
"finally  declared  as  the  law  in  this  state  that 
the  formal  written  judgment  must  be  deem- 
ed tbe  actual  judgment  of  tbe  court  and 
that  previous  recitals  cannot  ordinarily  be 
held  to  be  binding  on  the  parties  or  the 
court" 

The  appeal  will  be  dismissed,  without  prej- 
udice to  either  party,  to  apply  to  tbe  court 
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below  for  the  entry  of  a  formal  order,  and 
to  appeal  therefrom. 

CROW,  C.  J.,  and  GOSB,  BLLIS,  and 
MAIN,  JJ.,  concur. 

(77  Wash.  625) 

CORNER  MARKET  CO.  v.  GILLMAN. 

(Sopreme  Court  of  Washington.     Jan.  29, 

1914.) 

LANDIiOBD    AND  TENANT  (i   116*)— TENANCIKS 

FBOM  Month  to  Month— Tebhination. 
After  the  execution  of  a  formal  lease  of 
space  in  a  market  building,  the  parties  agreed 
to  abrogate  such  lease  and  to  make  a  new  lease 
for  greater  space  at  an  increased  monthly  rent- 
al. The  lessor  prepared  and  executed  such  a 
lease,  and  it  was  c&imed  that  the  lessee  waa 
told  that  he  could  have  it  by  calling  at  the 
lessor's  office,  but  the  lessee,  without  executing 
such  lease,  took  possession  of  the  premises. 
BM  that,  even  if,  as  claimed,  the  lessee  was 
notified  that  be  could  have  the  lease  by  calling 
for  it,  he  was  a  tenant  from  month  to  month, 
since  his  failure  to  call  for  the  lease  was  not 
an  acceptance  of  its  terms,  and,  if  the  lessor 
desired  that  the  lessee  take  possession  under 
a  written  instrument,  he  should  have  seen  that 
the  instrument  was  duly  executed  before  the 
lessee  took  possession,  and  hence  such  tenancy 
could  onl^  be  terminated  by  a  notice  to  quit 
the  premises  at  the  end  of  some  month  given 
at  least  20  days  prior  thereto,  under  Rem.  & 
BaL  Code,  {  812,  subd.  2,  providing  that  a  ten- 
ant is  guilty  of  unlawful  detainer  when,  having 
leased  real  property  for  an  indefinite  time,  with 
monthly  or  other  periodic  rent  reserved,  he 
continues  in  his  possession  after  the  end  of  any 
month  or  period,  in  cases  where  the  landlord 
more  than  20  days  prior  to  the  end  of  such 
month  or  period  shall  have  served  notice  to 
quit  at  the  expiration  of  such  month  or  period, 
and  section  8803  providing  that,  when  premises 
are  rented  for  an  indefinite  time  with  monthly 
or  other  periodic  rent  reserved,  the  tenancy 
shall  be  considered  to  be  one  from  month  to 
month  or  from  period  to  period  on  which  rent 
is  payable,  and  shall  be  terminated  by  written 
notice  of  30  days  or  more  preceding  the  end  of 
any'  month  or  period,  and  could  not  be  termi- 
nated by  a  notice  in  the  alternative  to  pay  the 
rent  or  surrender  the  premises  within  three 
days. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {$  391-394;  Dec.  Dig.  g 
115.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Walter  M.  French, 
Judge. 

Action  for  forcible  entry  and  detainer  by 
the  Comer  Market  Company  against  Eugene 
Glllman.  From  a  Judgment  dismissing  the 
'  action,  plaintiff  appeals.     AfBrmed. 

D.  C.  Conover,  of  Seattle,  for  appellant 
Hammond  &  Hammond,  of  Seattle,  for  re- 
spondent 

FULLERTON,  J.  In  the  early  part  of  the 
year  1912,  the  appeUant  erected  a  market 
building  at  the  comer  of  First  arenue  and 
Pike  street.  In  the  city  of  Seattle.  WhUe  the 
building  was  In  the  course  of  construction, 
the  respondeat  entered  into  a  contract  with 
the -appellant  for  a  lease  of  a  certain  space 
or  stall  therein  In  which  to  engage  in  the  sale 


of  fruit,  groceries,  eggS/  and  candies.  A  for- 
mal lease  was  made  out  purporting  to  lease 
to  the  respondent  the  premises  described  for 
a  term  of  three  years  from  and  after  April 
1, 1912,  at  a  rental  of  $250  per  month,  pay- 
able monthly  in  advance.  At  the  time  of  the 
execution  of  the  lease,  the  respondent  paid 
to  the  appellant  the  sum  of  $500,  which  the 
terms  of  the  lease  provided  should,  "In  the 
event  of  the  full  and  faithful  performance 
of  the  contract  by  the  said  lessee,  be  credited 
in  payment  of  the  rent  for  the  last  two 
months  of  said  term ;  but  otherwise  said 
payment  this  day  made  shall  belong  to  the 
lessor,  as  a  part  consideration  to  it  for  the 
execution  of  the  lease."  Prior  to  the  com- 
pletion of  the  building,  the  parties  entered 
into  an  agreement  by  which  the  lease  was 
abrogated  and  an  agreement  for  another 
lease  entered  into.  By  .the  terms  of  the 
agreement  the  new  lease  was  to  include  a 
greater  space  than  the  original  one,  was  to 
provide  for  a  rental  of  $362.50  per  month, 
and  the  respondent  was  to  have  the  privilege 
of  belling  vegetables  in  addition  to  the  arti- 
cles he  was  permitted  to  sell  under  the  first 
lease,  otherwise  It  was  to  be  subject  to  the 
same  conditions  and  run  for  the  same  term 
as  the  first  leasa  At  the  time  of  the  making 
of  this  agreement,  the  respondent  paid  to  the 
appellant  the  further  sum  of  $112.50,  making 
the  total  sum  paid  on  account  of  the  lease 
$612.50.  A  new  lease  was  prepared  and  ex- 
ecuted by  appellant  pursuant  to  the  agree- 
ment, but  the  same  was  never  executed  by 
the  respondent  nor,  as  the  respondent  testi- 
fied and  the  court  found,  submitted  to  him 
for  execution,  nor  did  be  know  of  its  exist- 
ence until  the  time  of  the  trial  of  the  present 
action.  The  building  was  completed  and 
ready  for  occupancy  on  April  4,  1912,  and  on 
that  day  the  respondent  entered  into  posses- 
sion of  the  space  agreed  to  be  leased  to  him, 
paying  the  rental  for  the  first  month  in.  ad- 
vance. He  continued  to  occupy  the  premises 
and  pay  the  rent  in  advance  up  to  December 
1,  1912.  In  that  month,  when  rent  was  de- 
manded of  him  he  directed  the  appellant  to 
apply  on  the  rent  such  proportion  of  the  sum 
as  he  had  deposited  with  It  as  would  be 
necessary  to  pay  the  rent,  and  declined  to 
pay  the  rent  otherwise.  The  appellant  there- 
upon caused  to  be  served  upon  him  a  notice 
to  pay  the  rent  or  quit  and  surrender  the 
premises  within  three  days,  and  on  his  fail- 
ure to  do  either  began  the  present  action, 
under  the  statutes  of  forcible  entry  and  de- 
tainer, to  oust  hlm^  from  the  premises.  Is- 
sue was  taken  on  the  complaint  and  a  trial 
had  before  the  court  sitting  without  a  Jury, 
which  resulted  In  a  dismissal  of  the  action. 
This  appeal  followed. 

The  trial  court  held  that  neither  of  the  so- 
called  leases  were  obligatory  upon  the  re- 
spondent; that  the  first  was  canceled  and 
abrogated  by  the  mutual  consent  of  the  par- 
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ties  prior  to  the  time  It  was  to  go  into  eifect ; 
that  the  second  was  not  executed  by  him; 
and  that  he  never  otherwise  consented  to  be 
bound  by  its  terms  and  conditions.  The 
court  further  held  that  the  respondent  was  a 
tenant  from  month  to  month  with  a  monthly 
rent  reserved,  and  that  a  notice  to  quit  the 
premises,  in  order  to  be  sufficient  upon  which 
to  base  an  action  of  forcible  detainer,  must 
have  been  served  at  least  20  days  prior  to  the 
end  of  such  month,  and  that  no  such  notice 
was  served. 

These  conclusions.  It  seems  to  us,  are  the 
only  conclusions  that  can  t>e  Justly  drawn 
from  the  evidence.  It  is  not  disputed  that 
the  first  lease  was  abrogated  by  the  mutual 
consent  of  the  parties.  It  is  equally  clear 
that  the  second  was  never  executed  by  the 
respondent,  and  that  he  never  formally  con- 
sented to  its  terms  and  conditions,  although 
It  contained  covenants  which,  to  be  binding 
upon  him,  must  have  received  his  formal  con- 
sent 

It  is  true  the  appellant's  witnesses  testi- 
fied that  the  second  lease  was  prepared  prior 
to  the  time  the  respondent  entered  the  prem- 
ises, and  that  the  respondent  was  told  that 
he  could  have  the  same  by  calling  at  the 
office  of  the  appellant's  agent  for  it  The 
respondent,  however,  denied  that  any  sucb 
notice  was  given  him,  and  the  court  found 
the  facts  in  accord  with  his  statement  But, 
if  we  were  to  conclude  that  the  weight  of 
the  evidence  Justified  a  contrary  finding,  the 
result  would  not  be  dlfTerent  Failure  on 
the '  respondent's  part  to  call  for  thia  lease 
cannot  be  construed  as  an  acceptance  of  Its 
terms.  If  the  appellant  desired  that  the  re- 
spondent take  the  premises  on  conditions  de- 
fined in  a  written  instrument.  Its  proper  course 
was  to  see  that  the  Instrument  was  duly  exe- 
cuted by  him  prior  to  the  time  of  Us  entry 
Into  the  premises.  The  efTect  of  the  act  of 
the  parties  was  therefore  to  create  a  tenancy 
from  month  to  month,  with  a  monthly  rent 
reserved.  Such  a  tenancy  can  only  be  termi- 
nated by  the  landlord  by  serving  upon  the 
tenant  a  notice  to  quit  the  premises,  at  the 
enA  of  some  such  period,  at  least  20  days 
prior  thereto.  Rem.  &  Bal.  Code^  {  812,  subd. 
2;  Id.  {  8S03.  As  no  such  notice  was  given 
the  respondent,  he  could  not  be  ousted  by 
an  action  of  forcible  entry  and  detainer. 

The  Judgment  is  affirmed. 

CKOW,  C.  J„  and  MOUNT,  MORRIS, 
and  PARKER,  JJ.,  concur. 

(77  Wash.  488)  "™™" 

RIDBR  T.  LA  CLAIR. 
(Supreme  Court  of  Washington.    Jan.  23,  1914.) 

1.  Indians  ({  28*)— Livb  Stock— Mobtqaoks 
—Validity. 

Under  Rev.  St  U.  S.  I  2127,  providing  that 
the  agent  of  each  tril>e  of  Indians  lawfully  re- 
siding in  the  Indian  country  may  sell  for  the 
l>enefit  of  soch  Indians  any  cattle,  horses,  or 
other  live  stoclc  t>eIoDKing  to  them,  and  not  re 


quired  for  their  use  and  subsistence,  under  such 
regulations  as  shall  be  established  by  the  Secre- 
tary of  the  Interior,  and  Act  July  4,  1884,  c. 
180,  23  Stat.  94,  providing  that,  where  Indians 
are  in  possession  or  in  control  of  cattle  or  their 
increase  purchased  by  the  government,  such  cat- 
tle shall  not  be  sold  to  any  person  not  a  member 
of  the  tribe,  or  to  any  citizen  of  the  United 
States,  except  with  the  consent  in  writing  of  the 
agent  of  ttie  tribe,  but  that  all  sales  made  in  vio- 
lation thereof  shall  he  void,  a  mortgage  on  cat- 
tie  received  by  an  Indian  for  his  use  and  sub- 
sistence from  the  United  States  government,  and 
in  his  possession  on  his  allotment  of  land,  with- 
out the  sanction  of  the  Indian  agent,  was  void. 
[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  {  16 ;    Dec.  Dig.  f  23.*} 

2.  Indians  ({  23*)— Livx  Stock— Mobtoaoks 
— Vauditt. 

That  Act  July  4,  1884,  c  180,  23  Stat.  94, 
providing  that,  where  Indians  are  in  possession 
or  control  of  cattle  or  their  increase  which  liave 
been  purciiased  by  the  government,  such  cattle 
shall  not  be  sold  to  any  person  not  a  member  of 
the  tribe,  or  to  any  citizen  of  the  United  States, 
except  with  the  consent  of  the  agent  of  the  tribe, 
was  an  act  appropriating  money  for  the  Indian 
department  for  the  fiscal  ^ear  does  not  limit  the 
application  of  such  provision  to  cattle  in  pos- 
session of  Indians  at  the  time  of  its  enactment, 
as  there  is  no  constitutional  limitation  prevent- 
ing Congress  from  taclting  general  laws  onto 
appropriation  bills. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  f  15;   Dec.  Dig.  {  23.*] 

3.  Indians  (|  23*)— Pkbsonal  Pbofebtt  — 
Saxk. 

Under  Act  of  Congress  June  25,  1910,  e. 
431,  f  1,  36  Stat  865,  providing  that  when  an 
Indian,  to  whom  an  allotment  of  land  has  been 
made,  dies  l>efore  the  issuance  of  a  fee-simple 
patent  the  Secretary  of  the  Interior,  if  he  shall 
decide  one  or  more  of  the  heirs  to  be  incompe- 
tent, may,  in  bis  discretion,  cause  such  lands  to 
be  sold,  and  Act  March  1,  1907,  c.  2285,  34  Stat. 
1018,  providing  that  any  noncompetent  Indian, 
to  whom  a  patent  containing  restrictions  against 
alienation  has  been  issued,  or  who  may  have  an 
interest  in  any  allotment  by  inheritance,  may 
sell  or  convey  all  or  any  part  thereof  on  such 
terms  and  conditions,  and  under  such  rules  and 
regulations,  as  the  Secretary  of  the  Interior  may 
prescribe,  and  that  the  proceeds  thereof  shall  be 
used  for  the  benefit  of  the  allottee  under  the 
supervision  of  the  commissioner  of  Indian  af- 
fairs, where  an  allotment  was  sold,  and  the  pro- 
ceeds of  the  sale  invested  in  personal  property, 
the  title  to  which  was  talcen  in  the  name  of  the 
United  States,  such  property  was  not  subject  to 
alienation  by  the  Indian,  but  was  subject  to  the 
same  restrictions  as  the.  allotment  itself. 

[Ed.  Note. — For  other  cases,  see  Indiana, 
Cent  Dig.  |  15;   Dec.  Dig.  |  23.*] 

4.  Indians  (|  16*)— Cbops—Mobtqagks— Va- 
lidity. 

The  various  statutes  declaring  all  contracts 
made  by  an  Indian,  to  whom  an  allotment  has 
been  made  relative  to  or  touching  his  land,  void 
unless  approved  by  the  government  acting 
through  its  proper  agency,  do  not  apply  to  a 
mortgage  on  a  crop  growing  on  the  allotment, 
in  view  of  the  policy  of  the  government  to  pro- 
mote a  spirit  of  independence  and  an  interest  in 
agriculture  and  buuness  pursuits  among  the 
Indians,  and  in  view  of  Rem.  &  Bal.  Code,  | 
.3659,  providing  that  mortgages  may  be  made  on 
all  kinds  of  personal  property,  and  upon  grow- 
ing crops  under  which  a  mortgage  on  a  crop  is 
a  lien  on  a  chattel,  and  passes  no  interest  i|k  the 
land. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  it  17.  29,  34,  87-44;  Dec.  Dig.  j 
15.*] 
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6.  Indiaitb  (I  33*)— Beottlatior  of  Tbadino 

WITH  iNDIANft— STATnXOBT  PBOVIBIONS. 

A  person  engaged  in  the  business  of  mer- 
cIuiDdising  at  a  town  located  within  the  bound- 
aries of  an  Indian  reservation,  but  upon  land  to 
which  the  Indian  title  had  been  extinguished, 
was  not  trading  within  the  Indian  country, 
within  Hev.  St.  V.  S.  i  2129,  providing  that 
no  person  shall  be  permitted  to  trade  with  any 
of  the  Indians  in  the  Indian  country  without  a 
license  therefor  from  the  superintendent  of  In- 
dian affairs  or  Indian  agent  or  subagent. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  a  62.  69;   Dec  Dig.  |  S3.*] 

D^artmoit  1.  Appeal  from  Saperlor 
Court,  TaUma  Comity;  E.  B.  Preble,  Judge 

Action  by  J.  W.  Blder  against  John  ta 
Clair.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Remanded,  with  directtons. 

Holdea  4  Sbumate,  of  North  Yakima,  for 
appellant  H.  A.  La  Berge,  of  Nortb  Takima, 
for  req)ondent 

CHADWICK,  J.  Plaintiff  seta  np  six  sep- 
arate causes  of  action,  all  of  which  involve 
the  THlldlty  of  contracts  made  by  a  Yakima 
Indian  who  lives  In  the  Yakima  Indian  reser- 
vation on  patented  allotted  land.  The  land 
is  patented  nnder  certain  restrictions,  and 
Is  held  In  trust  by  the  government.  The 
Indian  defendant  has  not  severed  his  tribal 
relations. 

[1,  2]  In  the  first  canse  of  action  plaintiff 
seeks  to  foreclose  a  chattel  mortgage  on  cer- 
tain cattle  which  were  given  to  defendant 
for  his  use  and  subsistence  by  the  United 
States  government  between  one  and  two 
years  prior  to  the  execution  of  the  mortgage, 
during  all  of  which  time  the  cattle  were  In 
possession  of  defendant  on  bis  allotment 
The  manner  In  which  be  had  acquired  the 
catUe  was  unknown  to  plaintiff.  The  United 
States  did  not  consent  to  the  mortgage.  The 
court  held  that  the  United  States  was  a 
necessary  party  to  the  contract,  that  the 
mortgage  was  void,  and  a  foreclosure  was 
denied.  The  ruling  of  the  court  Is  based 
upon  the  following  statute:  "The  agent  of 
each  tribe  of  Indians,  lawfully  residing  In 
the  Indian  country,  is  authorized  to  sell  for 
the  benefit  of  such  Indians  any  cattle,  horses, 
or  other  live  stock  belonging  to  the  Indians, 
and  not  required  for  their  use  and  subsist- 
ence, nnder  such  regulations  as  shall  be 
established  by  the  Secretary  of  the  Interior. 
*  *  *  That  where  Indians  are  In  posses- 
sion or  control  of  cattle  or  their  Increase 
which  have  been  purchased  by  the  govern- 
ment such  cattle  shall  not  be  sold  to  any  per- 
son not  a  member  of  the  tribe  to  which  the 
ovniers  of  the  cattle  belong  or  to  any  citi- 
zen of  the  United  States  whether  Intermar- 
ried with  the  Indians  or  not  except  with  the 
consent  in  writing  of  the  agent  of  the  tribe 
to  which  the  owner  or  possessor  of  the  cat- 
tle belongs.  And  all  sales  made  in  viola- 
tion of  this  provision  shall  be  void  and  the 
offending   purchaser   on   conviction   thereof 


shall  be  fined  not  less  than  five  hundred 
dollars  and  imprisoned  not  less  than  six 
montha"    8  Fed.  Stat  Ann.  (  2127. 

Appellant  contends  that  this  statute  pro- 
hibits sales,  but  not  mortgages  or  other 
pledges.  That  a  mortgage  is  not  a  sale^  but 
only  a  lien,  has  been  declared  by  many.  If 
not  a  majority,  of  all  the  courts;  but  It 
seems  to  us  that  It  can  make  no  dlffo'ence 
whether  it  Is  a  sale  or  a  lien  within  the 
statute.  It  has  been  so  often  declared  by 
statute  as  well  as  by  Judicial  decisions  that 
an  Indian  is  not  snl  Juris;  that  because  of 
his  Inaptitude  and  congenital  lack  of  an 
understanding  of  values,  he  should,  so  long 
as  he  maintains  his  tribal  relations,  be  con- 
sidered a  ward  of  the  government;  that  we 
find  ready  application  of  one  of  the  first 
principles  of  statutory  construction,  that  is, 
a  consideration  of  the  old  law,  the  mischief 
and  the  remedy.  From  the  time  of  Worces- 
ter V.  Georgia,  6  Pet  615,  582,  8  L.  Ed.  483, 
down  to  United  States  v.  Celestine,  215  U.  S. 
278,  30  Sup.  Ct  93,  64  L.  Ed.  195,  it  has 
been  the  rule  of  all  courts  to  construe  doubt- 
ful legislation  In  favor  of  the  Indian.  When 
so  considered,  we  have  no  hesitation  in 
holding  that  a  mortgage  made  by  an  Indian 
on  cattle  held  In  virtue  of  the  statute  Is  void 
when  made  without  the  sanction  of  the 
agent  having  supervision  of  the  affairs  of 
his  tribe.  The  point  Is  made  that  the  stat- 
ute Is  limited  In  Its  application  to  cattle 
In  the  possession  of  the  Indian  at  the  time 
of  the  passage  of  the  act  because  the  act 
is  not  general,  but  was  included  in  a  bill 
appropriating  money  for  the  Indian  depart- 
ment for  the  fiscal  year  1884.  Were  this  a 
state  statute,  there  might  be  some  merit  In 
this '  contrition ;  but  it  Is  well  known  thaC 
many  of  the  general  laws  passed  by  Congress 
are  tacked  onto  appropriation  bills  and  to 
the  sundry  civil  bill,  there  being  no  consti- 
tutional limitation  to  hamper  Congress  in 
this  respect  We  think,  too,  that  the  act  is 
broad  enough  to  cover  the  increase  of  such 
cattle  as  the  government  may  furnish. 

[S]  The  fourth  cause  of  action  raises  the 
question  whether  an  Indian  can  mortgage 
personal  property  purchased  with  the  pro- 
ceeds of  the  sale  of  the  allotment  of  an  In- 
competent Indian. 

We  adopt  the  words  of  the  trial  judge; 
"I  think  that  upon  the  sale  of  an  allotment 
of  an  Incompetent  Indian,  in  pursuance  of 
Act  Cong.  June  25,  1910,  c.  431,  |  1,  36  Stat 
855;  Fed.  Stat  Ann.  Supp.  1912,  p.  96,  or 
Act  March  1,  1907,  &  2285,  34  Stat  1018. 
Fed.  Stat  Supp.  1909,  p.  228,  the  purchase 
price  received  by  the  United  States  has  the 
same  legal  status  as  the  allotment  itself  bad, 
and  therefore  is  not  subject  to  alienation  by 
the  Indian,  and  that  property  purchased  (like 
that  In  question)  by  the  United  States  for 
the  Indian  with  said  purchase  price,  the  title 
being  taken  in  the  United  States,  also  has  the 
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legal  status  of  the  allotment,  and  is  not  sub- 
ject to  alienation.  In  other  words,  the  pur- 
chase price  of  such  an  allotment  when  sold  by 
tbe  United  States,  or  its  proceeds  when  the 
United  States  uses  such  purchase  price  to  pur- 
chase other  property  for  the  Indian,  taking  ti- 
tle in  the  name  of  the  United  States,  does  not 
become  subject  to  alienation  by  the  Indian. 
The  United  States  taking  the  title  in  its  own 
name  in  trust  for  the  Indian  is  as  an  express 
and  unequivocal  manifestation  of  its  inten- 
tion not  to  relinquish  the  trust — not  to  turn 
the  property  over  to  tbe  Indian  to  do  with  as 
be  may  please — and  it  seems  to  me  that  it 
rests  ejcclusively  with  the  United  States,  as 
trustee  and  as  guardian  of  the  Indian,  to  de- 
termine when,  if  at  all,  it  will  relinQulsh 
tbe  trust  and  turn  over  the  property  to  the 
Indian  to  do  therewith  as  he  may  choose." 

{4]  The  second  and  third  causes  of  action 
raise  the  question  whether  an  Indian  can 
mortgage  crops  growing  on  his  allotment  (a) 
when  the  mortgage  does  not  provide  for 
entry  upon  the  allotment,  and  (b)  when  the 
only  license  to  enter  is  that  contained  in  the 
mortgage.  By  several  statutes,  all  contracts 
made  by  an  Indian  to  whom  an  allotment 
has  been  made  "relative  to  the  Indian's 
land,"  or  "touching  the  land,"  or  to  any 
"claims  growing  out  of  or  in  reference  to 
annuities,"  etc.,  are  made  void,  unless  ap- 
proved by  the  government,  acting  through 
its  proper  agency.  It  is  contended  that  a 
mortgage  of  growing  crops  falls  within  the 
prohibition  of  these  statutes.  No  cases  ai-e 
cited  where  a  crop  mortgage  given  by  an 
Indian  has  been  passed  on  by  tbe  courts. 
Counsel  for  appellant  say  there  are  none. 
The  writer  has  be«i  unable  to  find  any.  It 
has  been  uniformly  held  that  leases  and 
other  contracts  going  to  the  possession  of 
the  Indian's  land  are  proscribed  unless  ap- 
proved. Coey  V.  Low,  36  Wash.  10,  77  Paa 
1077;  Smith  v.  Martin,  28  Okl.  836,  116  Pac. 
866;  Williams  v.  Steinmetz,  16  Okl.  104,  82 
Pac.  986. 

In  this  state  our  statute  (section  3659, 
Rem.  &  Bal.  Code)  makes  a  crop  mortgage  a 
lien  upon  a  chattel.  It  passes  no  interest  in 
the  land.  The  cases  cited  do  not  apply.  As 
at  present  informed,  we  are  disposed  to  hold, 
in  the  absence  of  a  prohibition,  that  an  In- 
dian has  power  to  sell  and  may  give  a  mort- 
gage upon  a  crop  growing  on  his  allotment 
The  policy  of  the  government  with  reference 
to  its  Indian  wards  is  not  always  certain.  It 
seeks  to  promote  a  spirit  of  independence 
and  an  interest  in  agriculture  and  business 
pursuits.  It  has  made  the  Indian  a  citizen 
subject  to  the  general  laws  of  the  state.  On 
the  other  hand,  it  has  limited  his  rights  and 
privileges  both  by  statute  and  regulation. 
Tbe  fact  that  it  has  more  often  said  what  he 
might  not  do  than  what  he  may  do,  that  is, 
saying  that  certain  contracts  shall  be  void, 
rather  than  all  contracts  shall  be  subject  to 
the  approval  of  tbe  Indian  agent,  would  in- 


dicate a  purpose  to  allow  htm  to  contract 
without  restraint,  unless  expressly  prohibited 
by  a  statute  or  regulation  so  to  do.  Gbo  v. 
Julles,  1  Wash.  T.  326;  United  States  v. 
Paine  Lum.  Co.,  206  U.  S.  467,  27  Sup.  Ct 
607,  61  L.  Ed.  1139;  Ke-tuc-e-mun-guah  v. 
McClure,  122  Ind.  641,  28  N.  B.  1080,  7  L.  R. 
A  782. 

"Of  late  years  a  new  policy  has  found  ex- 
pression in  the  legislation  of  Congress — ^a 
policy  which  looks  to  the  breaking  up  of 
tribal  relations,  the  establishing  of  the  sepa- 
rate Indians  in  Individual  homes,  free  from 
national  guardianship,  and  charged  with  all 
the  rights  and  obligations  of  citizens  of  the 
United  States.  Of  the  power  of  the  govern- 
ment to  carry  out  this  policy,  there  can  be 
no  doubt  It  Is  under  no  constitutional  obli- 
gation to  perpetually  continue  the  relation- 
ship of  guardian  and  ward.  It  may  at  any 
time  abandon  Its  guardianship,  and  leave 
the  ward  to  assume  and  be  subject  to  all  the 
privileges  and  burdens  of  one  sui  juris.  And 
it  is  for  Congress  to  determine  when  and 
how  that  relationship  of  guardianship  shall 
be  abandoned.  It  is  not  within  the  power  of 
the  courts  to  overrule  the  judgment  of  Con- 
gress. It  is  true  there  may  be  a  presumption 
that  no  radical  departure  is  intended,  and 
courts  may  wisely  insist  that  the  purpose  of 
Congress  be  made  clear  by  its' legislation; 
but,  when  that  purpose  Is  made  clear,  the 
question  is  at  an  end."  Matter  of  Heff,  ljB7 
U.  S.  499,  26  Sup.  Ct  608,  49  L.  Ed.  848. 

We  have  no  hesitation  In  holding  that  the 
affirmative  acts  of  Congress  with  reference 
to  certain  kinds  of  personal  property,  coupled 
with  the  later  policy  of  the  government  to 
encourage  agriciiltural  pursuits  among  the 
Indians,  and  to  encourage  independence  rath- 
er than  dependence,  are  sufficient  to  clearly 
manifest  the  purpose  of  Congress  to  grant 
to  the  Indians  a  limited  power  to  contract, 
unless  restrained  by  some  departmental  regu- 
lation. This  being  so,  we  hold  the  crop  mort- 
gages to  be  valid  liens.  Whether  the  mort- 
gagees can  enter  before  severance,  or  enter 
to  foreclose,  is  a  question  we  cannot  answer 
upon  the  record  before  us.  It  may  be  that 
the  government,  in  aid  of  its  avowed  policy 
to  protect  the  Indian  from  the  "greed  and 
avarice"  of  the  white  man,  could  prevent  an 
entry  by  departmental  order.  The  question 
Is  hardly  before  us,  and  we  prefer  to  re- 
serve it 

[B]  The  court  held,  and  properly  so,  that 
one  engaged  in  the  business  of  merchandis- 
ing at  the  town  of  Wapato,  and  who  bought 
and  sold  therein,  was  not  a  trader  requiring 
a  license  to  trade  in  the  Indian  country. 
Wapato  la  located  within  the  boundaries  of 
the  Taklma  Indian  reservation,  upon  land 
to  which  the  Indian  title  has  been  extin- 
guished. The  extinction  of  the  Indian  title 
seems  to  be  the  test  for  determining  the  char- 
acter of  land  within  or  adjacent  to  an  Indian 
reservation.    United  States  t.  Celestine,  216 
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U.  S.  278,  30  Sup.  Ct  93,  54  L.  Ed.  195;  Ex 
parte  Crow  Dog,  109  U.  S.  556,  3  Sup.  Ct 
396,  27  L.  Ed.  1030;  Bates  t.  Clark,  94  V.  S. 
204,  24  L.  Ed.  471. 

A  trader  or  seller  of  merchandise  upon 
eliminated  land  is  not  a  trader  within  the 
Indian  country,  requiring  a  license  under 
section  2129  et  seq.,  3  Fed.  St.  Ann. 

The  next  cause  of  action  pertains  to  a  bill 
of  sale  of  hay  stacked  on  an  allotment 
What  we  have  said  with  reference  to  crop 
mortgages  covers  this  cause  of  action. 

The  case  will  be  remanded,  with  direc- 
tions to  enter  a  Judgment  consistent  with 
this  opinion.  Neither  party  will  recover 
costs  in  this  court 

CROW,  C.  J...  and  MAIN.  ELLIS,  and 
GOSE,  JJ.,  concur. 

(77  WoBh.  620) 

OROrr  V.  CROFT. 

(Supreme  Court  of  Washington.    Jaa.  29, 
1914.) 

1,  DlVOBOK  (!  311*)— SUPPOBT  o»  Childbew 
—  OBDBB  —  ENFOBCEtlENT  —  CONTEMPT  PBO- 
OKEDINGS. 

There  was  no  abuse  of  discretion,  in  con- 
tempt proceedings  for  failure  to  pay  support 
money  ordered  to  be  paid  b^  a  divorce  decree,  in 
the  court's  refusal  to  consider  matters  antedat- 
ing the  divorce  decree  and  an  order  modifying  it, 
such  as  that  defendant  had,  before  the  divorce 
decree,  conveyed  bertaiu  property  to  his  wife; 
it  being  presumed  that  such  matters  were  con- 
sidered when  the  decree'  requiring  the  support 
money  to  be  paid  was  entered. 

[EM.  Note.— For  other  cases,  see  Divorce. 
Cent  Dig.  Sf  799,  806 ;  Dec  Dig.  f  311.»] 

2.  Contempt  (J  66*)— AppeaIi— Pbesentatioh 

OF  QUESTIOMt-FAILXTBE  TO  MaKB  FINDINGS. 

Defendant,  in  contempt  proceedings,  cannot 
complain,  on  an  appeal,  of  the  court's  failure  to 
make  findings  therein,  where,  at  the  time  of  his 
hearing  and  commitment,  he  did  not  request 
any  findings  or  except  to  the  court's  failure  to 
find. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  <{  213-215,  223-237;    Dec.  Dig.  ( 

8.  Divorce  (J  311*)— Suppobt  o»  Childben 
— Obdeb— Pboceedings  to  Enfobce. 

Since  the  court's  iurisdiction  is  continuing 
in  a  divorce  action  with  reference  to  the  custody 
and  support  of  minor  children,  the  (act  that  an 
arrest  was  not  make  immediately  after  the  mak- 
ing of  an  order  of  arrest  to  enforce  an  order  re- 
quiring a  divorced  husband  to  pay  money  for  the 
support  of  minor  children,  or  until  further  ar- 
rears had  accumulated,  would  not  affect  the 
court's  jurisdiction  to  enforce  such  decree  by 
arrest  and  contempt  proceedings. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  f{  799,  805 ;  Dec.  Dig.  f  311.*] 

4.  Divorce  (S  311*)— Suppobt  Money— Con- 
tempt PbOCEBOINOS— SUPFICIENCT  OF  EVI- 
DENCE. 

Evidence,  in  contempt  proceedings  to  en- 
force an  order  requiring  defendant  to  pay  a  cer- 
tain amount  for  the  support  of  hia  minor  chil- 
dren pursuant  to  a  divorce  decree,  held  to  sup- 
gort  a  judgment  of  contempt,  not  ahgwing  that 
e  was  unable  to  pay  the  amounts  awarded. 
[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  799,  805 ;  Dec.  Dig.  i  311.*] 


5.  DivoBCE  (J  311*)— Contempt  Pboceedinob 
— Burden  of  Proof. 

The  burden  of  showing  that  a  divorced  hus- 
band is  uilable  to  comply  with  an  order  requir- 
ing him  to  pay  money  to  support  minor  children 
is  upon  the  husband  in  contempt  proceedings 
brought  against  him  to  enforce  the  support 
order. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  799,  805 ;  Dec  Dig.  {  311.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County. 

Action  by  Lizzie  Croft  against  L.  Floyd 
Croft  From  an  order  declaring  defendant 
guilty  of  contempt  of  court  for  failure  to 
pay  support  money,  defendant  appeals.  Af- 
firmed. 

Gates  &  Emery,  of  Seattle,  for  appellant 
Tucker  &  Hyland,  of  Seattle,  for  respondent 

ELLIS,  J.  This  is  an  appeal  from  an  or- 
der of  the  superior  court  declaring  the  de- 
fendant in  contempt  and  imposing  an  impris- 
onment in  the  county  Jail  for  30  days,  unless 
he  sooner  pay  the  sum  of  $986.  The-  parties 
to  this  action  were  formerly  husband  and 
wife,  and  were  divorced  by  decree  of  the 
superior  court  on  June  17,  1908,  which  decree 
awarded  to  the  plaintiff,  the  wife,  the  cus- 
tody of  the  two  minor  children,  then  aged 
respectively  seven  and  eight  yeara  On  Sep- 
tember 2.  1908.  the  decree  was  modified,  on 
petition  of  the  plaintiff,  so  aa  to  require  the 
defendant  to  pay  to  her  for  the  support  of 
these  children  $20  each  month.  On  October 
4.  1909,  1146  being  due  from  the  defendant 
under  the  decree  so  modified,  the  court,  on 
proceedings  bad  upon  the  plaintUTs  motion, 
ordered  the  defendant  to  pay  this  sum  and 
$20  every  30  days  thereafter,  and,  In  de- 
fault of  such  payments,  that  he  be  proceeded 
against  as  for  contempt.  In  the  latter  part 
of  September,  1908,  the  defendant  left  Seat- 
tle, remaining  away,  except  at  rare  intervals, 
until  his  arrest  On  January  26,  1910,  the 
defendant  having  failed  to  make  any  fur- 
ther payments,  an  order  of  arrest  was  issued 
by  the  court  On  April  23,  1913,  he  was  ar- 
rested under  this  order,  and  was,  at  the  same 
time,  served  with  a  summons  and  a  petition, 
setting  up  the  fact  that  neither  the  $146  nor 
any  of  the  subsequent  installments  of  the 
support  money  had  been  paid,  and  praying 
that  the  defendant  t>e  punished  as  for  con- 
tempt On  being  arrested,  the  defendant  an- 
swered this  petition  and  the  court  ordered 
that  this  answer  stand  as  his  answer  to  the 
order  of  arrest  Upon  the  hearing,  the  court 
announced  that  he  would  consider  that  the 
defendant  bad  testified  to  all  of  the  facts 
set  forth  In  his  answer.  The  defendant  was 
cross-examined  thereon,  the  plaintiff's  testi- 
mony was  taken  and  thereupon  the  court 
made  the  order  from  which  this  appeal  la 
taken. 

[1]  It  is  first  contended  that  the  court 
erred  in  refusing  to  consider  the  allegations 
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of  the  answer  to  tbe  effect  that  the  appellant, 
prior  to  tbe  diTorce  decree,  had  conveyed  to 
his  wife  their  home  in  Seattle,  of  the  value 
of  more  than  $5,000.  We  think  the  court 
did  not  abuse  Its  discretion  In  refusing  to 
consider  matters  antedating  the  decree  and 
antedating  the  order  of  September  2,  1908, 
modifying  the  decree,  since  all  such  matters 
were  presumably  considered  by  the  court  at 
the  time  of  the  entry  of  the  original  decree 
and  of  the  order  modifying  the  decree  and 
directing  the  appellant  to  pay  $20  a  month 
for  the  support  of  his  children. 

[2]  It  is  next  claimed  that  the  court  erred 
in  that  he  failed  to  make  any  findings  of  fact 
or  to  recite  in  the  order  that  the  appellant 
has,  or  has  had,  during  the  term  of  the  delin- 
quency, financial  ability  to  pay  the  sum  re- 
quired of  him.  Authorities  from  other  juris- 
dictions, all  of  them  relating  to  punishment 
for  failure  to  pay' alimony,  are  dted  to  the 
effect  that  formal  findings  of  ability  and  con- 
tumacious refusal  to  pay  are  a  prerequisite 
t6  punishment  for  contempt.  It  may  be  con- 
ceded that,  where  findings  are  requested,  tbe 
failure  of  the  court  to  make  them  would  con- 
stitute reversible  error,  but  in  this  case  the 
appellant  is  in  no  position  to  raise  the  point, 
since,  at  the  time  of  his  hearing  and  commit- 
ment, he  neither  requested  any  findings,  nor 
made  any  objection  or  took  exception  to  the 
failure  of  the  court  to  make  findings.  Dyer 
V.  Dyer,  66  Wash.  536, 118  Pac.  634. 

[3]  It  is  also  urged  that  the  appellant  is 
now  being  punished  for  a  violation  of  several 
distinct  orders  and  for  a  failure  to  pay  ar- 
rears of  support  money  not  due  when  the  or- 
der of  arrest  of  January  26,  1910,  was  made. 
In  all  matters  relating  to  the  custody  and 
support  of  minor  children  contained  In  any 
decree  of  divorce,  the  Jurisdiction  of  the 
trial  court  is  a  continuing  one,  so  long  as 
there  are  minor  children  to  be  provided  for. 
Poland  V.  Poland,  63  Wash.  697,  116  Pac.  2 ; 
Pickett  T.  Flckett,  39  Wash.  38,  80  Pac 
1134;  Dyer  v.  Dyer,  supra.  The  accumula- 
tion of  arrears  all  relate  back  to  the  original 
order  of  September  2,  1908,  modifying  the  de- 
cree so  as  to  require  the  appellant  to  pay  $20 
a  month  for  the  support  of  his  children.  The 
order  of  arrest  was  made  in  aid  of  this  de- 
cree 80  modified.  The  fact  that  the  arrest 
was  not  made  immediately  after  tbe  order 
for  arrest,  nor  until  further  arrears  had  ac- 
cumulated, in  no  way  affected  the  binding 
force  of  the  modified  decree  or  the  continued 
Jurisdiction  of  the  court  to  enforce  it  More- 
over, a  complaint  was  then  filed  and  served 
upon  the  appellant,  setting  up  the  continued 
failure  to  pay  and  the  accrual  of  further 
payments.  The  aroellant  thus  had  full  no- 
tice of  tbe  scope  of  the  proceedings,  and 
waived  any  right  to  object  by  bis  answer  to 
that  petition  upon  the  merits. 

[4]  Finally,  it  is  contended  that  the  order 
adjudging  the  appellant  in  contempt  was  not 
sustained  by  sufilcient  evidence.  After  all 
of  tbe  many  excuses  set  up  In  his  answer, 


such  as  failure  In  business,  Inabllltjr  to  And 
work,  and  Illness,  which  the  court  announced 
he  would  consider  as  having  been  testified  to 
by  the  appellant,  the  appellant,  on  cross-ex- 
amination, admitted  that  he  had  never  con- 
tributed a  cent  to  the  support  of  bis  children 
since  be  left  Seattle  in  1908  and  went  to 
Methow  and  afterwards  to  British  Columbia. 
Since  that  time  he  has  been  In  Seattle  at 
different  times,  but  only  for  short  and  uncer- 
tain intervals.  Knowing  not  only  tbe  nat- 
ural, but  the  legal,  obligation  which  he  was 
under  to  support  his  minor  children,  he  In- 
curred tbe  additional  burden  of  another  wife. 
No  children  have  been  bom  of  this  second 
marriage.  Be  testified  that  during  tbe  time 
since  he  left  Seattle  in  September,  1908,  he 
has  been  sick  only  once,  when,  as  be  express- 
ed It,  "I  was  out  of  commission  for  Just  one 
week."  At  the  time  of  the  hearing,  he  was 
employed  at  $3.60  a  day.  He  admitted  that 
bis  father,  during  this  period,  bad  given  him 
more  than  $600.  He  also  admitted  that  he 
is  a  strong,  healthy,  able-bodied  man.  The 
only  excuse  which  be  advanced  for  not  pay- 
ing a  cent  toward  the  support  of  his  minor 
children  during  all  of  this  period  was  that 
he  was  unable  to  do  so.  His  answer  shows 
that  his  credit  was  such  that  he  has  been 
able  to  run  in  debt  over  $1,000.  As  said  in 
State  ex  rd.  Dltmar  v.  Dltmar,  19  Wash. 
824,  327,  63  Pac.  360,  361:  "The  evidence 
shows  that  tbe  appellant  here  had  borrowed 
some  $1,200  since  this  decree  had  been  en- 
tered, and,  if  be  was  able  to  borrow  money 
to  pay  his  own  debts  or  to  invest  in  property, 
he  was  evidently  able  to  obtain  money  to 
meet  tbe  demands  of  the  decree." 

As  shown  by  the  uncontradicted  testimony 
of  the  wife,  she  has  been  supporting  these 
children  throughout  this  period  by  keeping 
boarders  and  working  in  a  laundry.  Outside 
of  a  few  insignificant  items  of  clothing  given 
to  the  children  by  tbe  appellant's  parents, 
she  has  been  supporting  the  children  unaided. 
With  the  full  record  before  us,  and  especial- 
ly in  view  of  tbe  admissions  of  the  appellant 
on  his  cross-examination,  we  entertain  con- 
siderable sympathy  with  the  sentiment  of 
the  trial  court  who,  in  announcing  his  ruling, 
said  :  "It  is  impossible  for  me  to  l>elleve  that 
any  strong,  healthy  man,  such  as  this  defend- 
ant, with  a  heart  in  bis  body,  could  contem-. 
plate  the  condition  of  his  children  for  that 
lengthy  period,  without  doing  something  to 
keep  them  in  some  degree  of  comfort.  It  is 
Impossible  for  me  to  believe  that  he  has  not 
had  tbe  opportunity  to  send  them  as  much 
as  $6,  or  $10,  or  something  during  that  time. 
If  there  was  ever  a  case  of  contempt  of  an 
order  of  court,  this  is  one.  Let  the  defend- 
ant be  confined  In  tbe  county  Jail  for  30  days, 
unless  be  should  make  this  payment  within 
that  time." 

[E]  The  appellant,  if  we  have  caught  the 
gist  of  his  argument,  claims  that,  under  the 
evidence,  there  was  no  reasonable  ground  tot 
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the  presmnptlon  that  he  Is  able  to  pay  and 
that,  before  he  can  be  punished  as  for  oon- 
tempt,  the  burden  was  on  the  other  side  to 
show  such  ability.  This  is  not  the  correct 
rule.  As  said  In  State  ex  rel.  Smith  T. 
Smith,  17  Wash.  430,  432,  60  Fac  52,  53: 
"It  Is  the  duty  of  courts  to  enforce  their  or- 
ders, and,  when  it  comes  to  their  knowledge 
that  such  orders  are  not  obeyed,  they  should 
require  and  enforce  such  obedience  by  pun- 
ishment for  contempt  The  rule  is  that  the 
burden  of  showing  Inability  to  comply  with 
an  order  of  this  nature  Is  upon  the  respond- 
ent This  Is  so  well  settled  that  we  deem  It 
unnecessary  to  make  any  citations  from  the 
numerous  lines  of  authorities  upon  the  sub- 
ject" 

The  appellant  has  failed  to  meet  this  bur^ 
den. 

Affirmed. 

CROW,  O.  J.,  and  MAIN,  CHADWICK, 
and  OOSB,  JJ.,  concur.    - 


(77  Wash.  3S9) 

In  re  UBARY  AYB.  IN  CITT  OF  SEATTLE). 

(Supreme  Court  of  Washington.     Jan.  17, 
1914.) 

1.  MUNICIPAI.  COBFOBATIONS  (J  606*)— PUB- 
LIC iKPBovEMENTs— Assessments  fob  Bene- 
fits—MoDmcATi'oN  BY  COUBT. 

Rem.  &  BaL  Code,  {  7790,  requires  the 
eminent  domain  commission  to  estimate  the  pro- 
portion of  the  total  cost  of  a  public  improve- 
ment that  will  be  of  benefit  to  the  public,  and 
the  proportion  that  will  be  a  benefit  to  the 
property  to  be  benefited,  and  apportion  the 
cost  between  the  city  and  the  property,  so  that 
each  shall  bear  its  relative  eqaitable  proportion, 
and  provides  that  the  legislative  body  of  a  city 
may,  In  the  ordinance  initiating  any  public  im- 
provement, establish  an  assessment  district 
which  ■shall  be  deemed  to  include  all  the  lands 
or  property  especially  benefited  by  the  pro- 
posed improvement,  and  be  binding  and  conclu- 
sive on  toe  commissioners,  and  that  no  property 
shall  be  assessed  a  greater  amount  than  it  will 
be  actually  benefited.  Section  7795  provides 
that  any  person  interested  may  file  objections 
to  the  commissioners'  report,  and  that  if  it 
shall  appear  that  the  property  of  the  objector  is 
assessed  more  or  less  than  it  will  be  benefited, 
the  court  shall  so  find,  and  shall  also  find  the 
amount  in  which  the  property  ought  to  be  as- 
sessed, and  enter  judgment  accordingly.  Sec- 
tion 7796  provides  that  the  court  may  modify, 
alter,  change,  annul,  or  confirm  any  assessment 
or  cause  it  to  be  recast  by  the  same  commission- 
ers or  appoint  other  commissioners  for  the  pur- 
pose of  making  the  assessment,  or  modifying, 
altering,  changing,  or  recasting  it  and  take 
all  such  proceedings  and  make  all  such  orders 
as  may  be  necessary  to  make  a  true  and  just 
assessment  of  the  cost  of  the  improvement  ac- 
cording to  the  principles  of  that  act  Held  that, 
while  the  court  can  charge  no  part  of  the  cost 
of  the  improvement  against  the  city  where  the 
ordinance  initiating  the  improvement  provides 
that  the  cost  shall  be  paid  wholly  by  special 
assessment  upon  the  property  benefited,  even 
though  the  project  fails  because  the  cost  there- 
of is  more  than  the  aggregate  benefits,  where 
the  ordinance  expressly  provided  that  any  part 
of  the   costs   of   the   improvement  not   finally 


assessed  against  the  property  gpedally  benefited 
should  be  paid  from  the  general  fund  of  the 
city,  the  court  had  power  to  charge  against  the 
ci^  a  greater  sum  than  that  charged  to  tha 
city  by  the  eminent  domain  commission. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  {  1177;  Dec.  Dig.  | 
606.*] 

2.  MCNICIPAI.  CORPOBATIONS  (|  608*)— PTB- 
UC  lUPBOVEKENTS— ASSESSHENTS  FOB  BEN- 
EFITS—REVIBW-PBESUMPTIONS. 

On  an  appeal  from  a  judgment  of  the  su- 
perior court  modifying  an  assessment  of  benefits 
trom  a  public  improvement  by  the  eminent  do- 
main commission,  if  there  be  any  presumption 
either  way,  it  should  be  in  favor  of  the  judg- 
ment of  the  court  rather  than  in  favor  of  the 
report  of  the  commission. 

[Ed.  Note.— For  other  cases,  see  Mnnicijial 
Corporations,  Cent  Dig.  8f  1181,  1182;  Dee. 
Dig.  f  60a*] 

Department  2.  Appeal  from  Superior 
Court  King  County;  Walter  M.  French, 
Judge. 

Proceeding  by  the  City  of  Seattle  to  widen 
and  extend  Leary  avenue.  From  a  Judgment 
ordering  the  eminent  domain  commission  to 
recast  the  assessment  of  benefits,  the  City  ap- 
peals.   Affirmed. 

Jas.  E.  Bradford,  C.  B.  White,  and  How- 
ard A.  Hanson,  aU  of  Seattle,  for  appellant 
John  P.  Hartman,  Kerr  &  McCord,  and  Far- 
rell,  Kane  &  Stratton,  all  of  Seattle,  for  re- 
spondent 


PARKER,  3.  This  appeal  has  to  do  wltb 
the  local  assessment  branch  of  an  eminent 
domain  proceeding  by  which  the  city  of  Seattle 
has  acquired  the  right  to  widen  and  extend 
Leary  avenue  in  the  northerly  portion  of  the 
city.  After  the  awards  were  made  for  the 
taking  and  damaging  of  private  property  nec- 
essary to  widen  and  extend  the  avenue,  it 
became  necessary  to  provide  a  fond  to  pay 
the  amounts  of  the  awards,  approximating 
$356,000  in  addition  to  a  contribution  made 
by  the  Northern  Pacific  Railway  Company  of 
$40,000.  To  that  end  an  assessment  roll  was 
prepared  and  filed  in  due  course  by  the  emi- 
nent domain  commissioners,  wherein  they 
charged  and  apportioned  against  the  private 
property,  which  they  deemed  specially  bene- 
fited by  such  widening  and  extension  of  the 
avenue,  80  per  cent  of  the  amount  necessary 
to  be  so  raised,  and  charged  20  per  cent 
thereof  against  the  dty  because  of  resulting 
public  benefits.  Hearing  upon  the  roll  be- 
fore the  superior  court  was  had  in  due 
course,  when,  after  receiving  evidence  and 
bearing  argument  of  counsel  thereon,  the 
court  rendered  its  decision  and  Judgment 
finding  therein,  among  other  things,  as  fol- 
lows: "That  the  Improvements  contemplated 
and  ordered  as  set  forth  in  the  proceedings 
in  this  cause  are  of  special  benefit  to  the 
property  embraced  In  the  district  as  made  by 
the  eminent  domain   commission,   which  is 
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shown  upon  the  map  which  Is  plaintUTs  Ex- 
hibit B,  and  likewise  of  special  benefit  to  the 
city  of  Seattle  and  to  all  the  taxpayers  of  the 
city  of  Seattle,  for  the  reason  that  the  said 
Leary  avenue  is  one  of  the  principal  arterial 
highways  of  the  city  of  Seattle,  connecting 
all  sections  of  tlie  city,  and  particularly  the 
business  center  of  the  city  of  Seattle,  which 
will  largely  use  said  Leary  avenue,  with  the 
outlying  district  commonly  referred  to  as 
Ballard,  and  other  sections  of  the  norttiem 
part  of  the  dty.  That  the  property  embrac- 
ed within  the  special  assessment  district  as 
determined  by  the  eminent  domain  commis- 
sion is  not  benefited  to  the  extent  of  the 
amount  which  was  assessed  against  It,  but 
is  benefited  to  the  extent  of  60  per  cent  of 
the  total  cost  of  said  improvement,  plus  one- 
half  the  accrued  interest,  and  no  more."  In 
accordance  with  these  findings,  the  court 
ordered  the  commission  to  recast  the  assess- 
ment and  charge  one-half  of  the  amount,  nec- 
essary to  be  raised,  against  the  city,  and  one- 
half  against  the  private  property  specially 
benefited.  From  this  decision  of  the  superior 
court  the  dty  has  appealed  to  this  court 

The  contentions  of  counsel  for  the  dty  are, 
for  the  most  part,  directed  against  the  court's 
findings  above  quoted.  The  testimony  of  the 
witnesses,  together  with  the  map  of  the 
northerly  portion  of  the  dty,  introduced  in 
evidence,  showing  the  avenue  as  it  will  be 
widened  and  extended,  it  seems  to  us,  leaves 
but  little  room  for  arguing  that  the  avenue, 
when  widened  and  extended  as  contemplated, 
will  not  be  a  main  arterial  highway.  It 
will  run  in  a  generally  northwesterly  and 
southeasterly  direction  through  a  portion  of 
the  dty  which  is  already  platted  by  streets 
running  east  and  west,  and  north  and  south, 
with  block  of  ordinary  size,  and  will  furnish 
a  comparatively  direct  highway  between  the 
central  business  portion  of  the  dty  and  the 
northerly  portion  thereof  lying  even  beyond 
the  territory  through  which  its  widened  and 
extended  portions  pass.  Touctiing  the  ques- 
tion of  apportioning  the  cost  between  the  dty 
and  the  specially  benefited  private  property, 
the  evidence  is,  to  a  considerable  degree,  in 
conflict  However,  after  a  careful  review  of 
all  of  the  evidence  to  which  our  attention 
has  been  called  in  the  abstracts  of  the  rec- 
ord prepared  by  counsel  for  the  dty  and  for 
the  private  property  owners,  and  being  mind- 
ful of  the  presumption  existing  In  favor  of  the 
apportionment  made  by  the  eminent  domain 
commissioners,  we  are  unable  to  say  that 
the  court  did  not  arrive  at  a  correct  decision 
upon  that  question.  We  do  not  deem  it 
profitable  to  enter  upon  a  detailed  discussion 
of  the  evidence  here  with  a  view  to  demon- 
strating the  correctness  of  the  learned  trial 
court's  decision. 

[1  ]  Some  contention  is  made  by  counsel  for 
the  dty  which  seemingly  is  an  attack  upon 
the  power  of  the  superior  court  to  charge 
against  the  city  a  greater  sum  than  is  author- 


ized to  be  charged  by  the  dty  ofBcen  or  the 
eminent  domain  commission  in  a  proceeding 
of  this  nature.  If  the  dty  coundl,  in  the 
initial  ordinance  providing  for  this  proceed- 
ing, had  expressly  provided  that  the  entire 
cost  should  be  paid  by  special  assessment 
against  the  benefited  property,  there  would  be 
ground  for  such  a  contention.  But  in  the 
initial  ordinance  providing  for  this  proceed- 
ing, we  find,  among  other  things,  the  follow- 
ing: "OThat  the  improvement  provided  for 
in  this  ordinance,  be  paid  for  by  special  as- 
sessment upon  property  spedally  benefited 
In  the  manner  provided  by  law.  Any  part  of 
the  costs  of  said  Improvement  that  is  not 
finally  assessed  against  the  property  spedal- 
ly benefited  shall  be  paid  from  the  general 
fund  of  the  dty  of  Seattle."  From  this  it 
is  apparent  tliat  the  city  council  expressly 
authorized  the  charging  against  the  dty  of 
whatever  portion  of  the  cost  could  not  be 
raised  by  assessing  the  private  property  to 
the  extent  of  its  special  benefits;  and  since 
the  superior  court  found  that  the  private 
proiierty  did  not  receive  special  benefits  ex- 
ceeding 50  per  cent  of  the  total  cost,  which 
finding  we  conclude  must  be  sustained,  it 
seems  plain  that  the  balance  is  chargeable 
against  the  dty.  We  have  heretofore  held 
that  the  statute  under  which  this  assessment 
is  made  (sections  7790,  7705,  7796,  Rem.  & 
Sal.  Code)  gives  the  superior  court  power  to 
adjust  the  apportioning  of  the  cost  between 
the  dty  and  the  property  owners  so  that 
each  may  pay  a  due  proportion  to  the  same 
extent  as  the  court  has  power  to  revise  and 
correct  the  assessment  made  by  the  com- 
mission in  other  respects.  In  re  Pike  Street, 
42  Wash.  651,  654,  85  Pac.  45;  Spokane  v. 
Gilbert,  61  Wash.  S61,  112  Pac.  380.  In  both 
of  these  decisions  the  Judgments  of  the  su- 
perior court  were  affirm^  although  the 
Judgments  reversed  decisions  of  the  commis- 
sion upon  the  question  of  apportioning  the 
charge  between  the  spedally  benefited  prop- 
erty and  the  dty.  Of  course,  when  the  dty 
by  its  ordinance  renders  it  plain  that  it  in- 
tends that  no  part  of  the  cost  shall  be  charg- 
ed to  the  city,  we  have  quite  a  different  ques- 
tion. This  phase  of  the  question  was  dealt 
with  in  Spokane  v.  Curtiss,  66  Wash.  555, 
120  Pac.  70,  cited  by  counsel  for  the  dty, 
where  the  Judgment  of  the  superior  court 
was  reversed,  and  the  decision  of  the  com- 
mission affirmed  by  this  court  upon  the 
ground,  among  others,  that  the  original  ordi- 
nance specifically  provided  that  the  cost 
should  be  paid  "wholly  by  spedal  assessment 
upon  the  property  benefited."  This,  of 
course,  would  not  authorize  charging  the 
specially  benefited  property  beyond  the  bene- 
fits, but  it  would  prevent  the  charging  of  any 
part  of  the  cost  against  the  dty.  Under  such 
circumstances,  the  project  might  fail  for  abil- 
ity to  raise  sufficient  funds  by  the  spedal 
assessment,  because  of  lack  of  benefits,  but 
that  would  not  compel  the  city  to  contribute 
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against  Its  will.  In  the  case  before  us  the 
city  expressly  agreed  to  contribute. 

In  Re  Elliott  Avenue,  133  Paa  8,  cited  by 
counsel  for  the  city,  this  court  reversed  the 
trial  court  and  affirmed  the  decision  of  the 
commission.  Justice  Morris,  there  speaking 
for  the  court,  said:  "While  the  lower  court 
has  the  authority,  under  the  statute,  to  modi- 
fy the  assessment  roll  as  returned  by  the 
commissioners,  to  the  end  that  Justice  may  be 
attained  and  each  tract  of  land  benefited 
bear  Its  relative  equitable  proportion  of  the 
cost  of  the  improvement,  as  is  said  in  Seat- 
tle V.  Sylvester-Cowen  Inv.  Co.,  65  Wash. 
659,  104  Pa c.  1121,  the  power  so  vested  in  the 
court  must  be  ezerdsed  under  the  evidence. 
Like  other  Instances  where  a  discretion  is 
vested  in  the  trial  court.  It  is  a  Judicial  dis- 
cretion, and  must  be  exercised  according  to 
the  facts  before  the  court  In  this  case  the 
lower  court,  while  frankly  admitting  there 
was  no  evidence  to  justify  Its  ruling,  was  of 
the  opinion  that  the  general  fund  should  bear 
10  per  cent  of  the  entire  assessment,  because 
be  believed  that  the  improvement  was  'a 
part  of  the  thoroughfare  that  we  are  laying 
out  to  Smith's  Cove.'  We  find  no  evidence 
of  that  fact."  Manifestly  there  was  in  that 
case  no  basis  upon  which  to  rest  the  superior 
court's  reversal  of  the  commission's  decision. 

Our  attention  has  been  directed  to  a  num- 
ber of  our  previous  decisions  wherein  vary- 
ing expressions  are  found  touching  the  pre- 
snmption  of  correctness  of  the  decision  of 
eminent  domain  commission  in  determining 
the  amount  of  benefits,  apportioning  the 
same,  and  in  fixing  the  boundaries  of  the  dis- 
trict In  addition  to  the  decisions  already 
noticed,  our  attention  fs  called  to  the  follow- 
ing eminent  domain  assessment  cases:  In  re 
Seattle,  46  Wash.  63,  89  Pac.  166;  In  re 
Harvard  Avenue  North,  47  Wash.  535,  02 
Pac.  410;  In  re  SeatUe,  60  Wash.  402,  97  Pac. 
444;  In  re  Pine  Street,  57  Wash.  178,  106 
Pac.  755;  In  re  Jadison  Street  62  Wash. 
432,  113  Pac.  1112;  In  re  Twelfth  Avenue, 
66  Wash.  07,  119  Pac.  5 ;  Spokane  v.  Miles, 
72  Wash.  571,  131  Pac.  206.  It  is  worthy  of 
note  that  in  all  of  these  cases  this  court  af- 
firmed the  superior  court,  which  had  in  turn 
affirmed  the  decision  of  the  eminent  domain 
commission.  So  that  all  of  those  cases  came 
to  this  court  with  the  full  strength  of  the 
presumption  in  favor  of  both  the  commis- 
sion's decision  and  the  superior  court's  de- 
cision. 

[2]  In  the  case  before  us,  If  there  be  any 
presumption  either  way.  It  should  be  In  favor 
of  the  judgment  of  the  superior  court  rather 
than  against  that  judgment,  since  that  is  the 
judgment  we  are  revlevrlng.  We  do  not  see 
our  way  clear  to  disturb  the  judgment  of  the 
superior  court 

The  Judgment  la  afilrmed. 

CEOW,  C.  J.,  and  FUIXBRTON,  MOUNT, 
and  MORRIS,  JJ.,  concur. 


(77  Wash.  B70) 

In  re  BIOHTH  AVB.  NORTHWEST  IN 

CITY  OF  SEATTLE. 

Appeal  of  BAILE7  et  a! 

(Supreme  Court  of  Washington.    Jan.  24, 1914.) 

1.  MUNICrPAL  COBFORATIONS  rt  450*)— Leois- 
lATIVE  CONTKOL  —  STEEET  IKPEOVBMKNT — 
ASSESSKENT  DiBTBICT. 

R«m.  &  Bal.  Code,  i  7790,  which  provides 
that  a  city  directing  a  public  improvement  may, 
by  the  ordinance  initiating  it  establish  an  as- 
sessment district  which  shall  include  all  lands 
specially  benefited  by  the  proposed  improvement 
and  the  limits  of  which  when  fixed,  shall  be 
conclusive  on  the  commissioners  appointed  to 
make  the  assessment  is  within  the  power  of  the 
Legislature. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  1073.  1074;  Dec. 
Dig.  {  450.»] 

2.  MuNiciFAi.  CoRPOBATioNS  (§437*) — Street 
luFROvEMENi'— Assessment  District— Bbw- 

EFITS— CON8TIT0TIONAI,    PROVISIONS. 

A  city,  in  an  ordinance  initiating  a  public 
improvement,  when  expressly  empowered  to  do 
SO  by  the  Legislature,  may  fix  the  boundaries 
of  the  district  which  shall  be  assessed  for  the 
cost,  though,  even  if  authorized  thereto  by  the 
Legislature,  it  cannot  levy  the  entire  cost  of 
improvement  on  such  district,  regardless  of 
benefits,  since  such  levy  would  violate  the  con- 
stitutional provision  authorizing  the  Ijegisla- 
ture  to  vest  cities  with  power  to  make  local 
improvements  by  special  assessment  or  tax  on 
property  benefited. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1051;  Dec.  Dig.  { 
437.*] 

3.  MnNicrPAi,  Corporations  (S  472*)— Street 
Improvements  — Assessment  or  Benefits. 

It  is  a  general  principle  that  assessments 
for  public  benefits  must  be  distributed  with 
substantial  equality  over  all  property  of  like 
kind  and  similarly  situated  with  reference  to 
the  subject-matter  of  the  assessment. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1120;  Dec.  Dig.  i 
472.*) 

4.  Eminent  Domain  (|  238*)— Commissioners 
—Assessment  or  Benefits — Review. 

Courts  will  not  disturb  the  findings  of 
eminent  domain  commissioners,  unless  they  ap- 
pear to  have  acted  arbitrarily,  or  to  have  pro- 
ceeded in  making  the  assessment  upon  a  funda- 
mentally wrong  oasis. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  614,  619,  658-660,  666,  668, 
669.  671,  673,  674,  687 ;    Dec.  Dig.  i  238.*] 

5.  MuNiciPAi,  Corporations  (S  473*)— Street 
Improvements  —  Assessment  —  Statutory 
Provisions. 

Rem.  &  Bal.  Code,  {  7790,  provides  that  a 
city  may,  in  the  ordinance  initiating  a  public 
improvement  establish  an  assessment  district 
which  shall  be  deemed  to  include  all  property 
especially  benefited,  the  limits  of  .which  shall 
be  conclusive  on  commissioners  to  make  assess- 
ment Section  7795  provides  that  where  the 
objector's  property  has  been  assessed  more  or 
less  than  its  proportionate  share  of  the  cost 
the  court  shall  determine  the  amount  which 
the  property  ought  to  be  assessed  and  enter 
judgment  accordingly.  A  city  by  ordinance 
provided  for  the  extension  of  existing  streets 
over  appellant's  property  and  directed  that  the 
cost  should  be  met  by  special  assessment  upon  ' 
the  property  especially  benefited  lying  within 
such  tract,  and  that  any  part  of  the  costs  not 
finally  assessed  to  property  benefited  should  be 
paid  out  of  the  general  fund.  Practically  one- 
third  of  appellant's   property   was  taken,   and 
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tbe  remainder  was  divided  into  five  separate 
tracts,  two  of  which  were  left  in  such  shape 
as  to  be  of  little  value,  and  plaintiff  was  award- 
ed $20,935,  and  benefits  were  assessed  at  that 
amount,  and  $451  additional  as  expenses  was 
made  a  lien  on  the  property.  It  appeared  that 
other  land  was  benefited,  but  not  assessed,  in 
view  of  the  ordinance  limiting  the  district  to 
appellant's  property.  Held,  that  the  assess- 
ment was  fundamentally  wrong  because  not 
made  with  reference  to  the  relative  benefit,  and 
that  it  was  grossly  excessive  and  would  be  re- 
duced by  three-quarters. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  CJent  Dig.  {  1121;  Dec  Dig.  | 
4T3.*) 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  3.  Tall  man, 
Judge. 

In  tbe  matter  of  the  improvement  of 
Eighth  Arenue  Northwest  In  the  City  of 
Seattle.  From  a  Judgment  confirming  an  as- 
sessment for  benefits,  Clarissa  Bailey  and. 
others  appeal.  Judgment  set  aside,  and 
cause  remanded,  with  direction  to  reduce  as- 
sessment, and,  as  reduced,  assessment  con- 
firmed. 

Buck,  Benson  &  Enutson,  of  Seattle,  for 
appellant  Jas.  E.  Bradford  and  C.  B.  White, 
all  of  Seattle,  for  respondent 

FCLLEBTON,  J.  In  1882  tbe  owners  of 
certain  lands  lying  in  sections  11,  12,  and  13, 
In  township  25  north,  of  range  3  east  of  the 
Willamette  Meridian,  in  King  county,  Wash., 
caused  the  same  to  be  platted  into  a  number 
of  10-acre  tracts  and  to  be  recorded  on  the 
records  of  King  county  as  the  Farmdale 
homestead  tracts.  The  appellants,  Bailey,  In 
the  year  following  purchased  one  of  such 
tracts,  designated  on  the  recorded  plat  as 
tract  38  of  Farmdale  homesteads.  For  some 
reason,  not  shown  in  the  record,  the  own- 
ers of  the  remaining  tracts  later  became 
dissatlsfled  with  the  manner  in  which  the 
land  was  platted  and  procured  a  vacation 
of  the  plat  by  the  tribunal  having  Jurisdic- 
tion in  such  matters.  Still  later  they  caused 
the  land  to  be  replatted  into  lots,  blocks, 
streets,  and  alleys  of  the  usual  size  as  an 
addition  to  the  then  city  of  Ballard,  now  a 
part  of  the  city  of  Seattle.  By  this  replat- 
ting  the  lots,  blocks,  and  streets  were  made 
to  abut  npon  all  sides  of  the  appellants' 
property. 

In  January,  1911,  the  dty  of  Seattle  by  or- 
dinance provided  for  tbe  extension  of  the 
existing  streets  over  the  appellants'  property. 
The  ordinance  directed  that  the  cost  of  the 
proceeding  should  be  "paid  for  by  special  as- 
sessment npon  the  property  specially  bene- 
fited lying  within  the  limits  of  tract  No.  38 
of  the  Farmdale  homestead  tracts  in  section 
12,  township  25  north,  range  3  east,  W.  M.," 
and  that  "any  part  of  the  cost  of  said  Im- 
provement that  Is  not  finally  assessed  against 
the  property  specially  benefited  shall  be 
paid  from  the  general  fund  of  the  city  of 
Seattle";  the  tract  of  land  described  b^ng 


the  land  owned  by  the  appellants.  The  ordi- 
nance further  provided  that  condemnation 
proceedings  be  begun  by  tbe  corporation 
counsel  of  the  dty  of  Seattle  to  acquire  the 
land  necessary  to  be  taken  for^the  purposes 
and  to  ascertain  the  compensation  to  be 
paid  tbe  owners  for  tbe  lands  so  taken.  Pro- 
ceedings looking  to  that  end  were  according- 
ly begun  in  the  superior  court  of  King  coun- 
ty and  resulted  in  a  Judgment  of  condemna- 
tion of  tbe  land  necessary  to  be  taken  for 
the  streets,  and  an  award  to  the  owners  by 
a  Jury  of  tbe  sum  of  $20,935.70.  Tbe  land 
taken  consisted  of  a  strip  30  feet  In  width  off 
the  west  side  of  the  tract,  a  triangular  shap- 
ed piece  off  the  south  side,  a  strip  60  feet 
wide  extending  through  the  east  side,  and 
two  strips,  each  60  feet  In  width,  extending 
east  and  west  through  the  tract ;  the  relative 
situation  being  shown  in  the  sketch  follow- 
ing (the  continuous  line  shows  the  boundaries 
of  the  appellants'  land,  and  tbe  broken  lines 
the  street  extensions  and  tbe  Immediately 
surrounding  territory): 
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After  Judgment  had  been  entered  on  the 
award  of  the  Jury,  supplemental  proceedings 
were  begun  in  the  superior  court  to  procure 
an  assessment  upon  tbe  property  benefited  to 
pay  the  Judgment  in  accordance  with  the 
terms  of  the  ordinance  directing  the  improve- 
ment to  tie  made.  A  petition  was  filed  ask- 
ing a  reference  of  the  matter  tp  the  eminent 
domain  commissioners,  which  the  court 
granted,  and  that  body  subsequently  filed  an 
assessment  roll  in  wlilcb  they  assessed 
against  the  remaining  lands  of  the  appellants 
as  one  body,  without  discrimination  as  to  tbe 
condition  In  which  it  was  left,  the  entire 
Judgment,  together  with  interest  on  the  same^ 
amounting  to  $1,047.66,  and  the  costs  of  the 
city  expended  in  the  proceedings,  consisting 
of  the  expenses  of  the  corporation  counsel, 
tile  city  engineer,  tbe  county  auditor,  and 
the  per  diem  and  expenses  of  the  eminent 
domain  commissioners,  totaling  $451.42;  tbe 
whole  making  a  grand  total  of  $22,452.S& 
Exceptions  were  taken  to. the  assessment  by 
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the  appellantB  and  a  hearing^  was  had  there- 
on, after  which  the  court  entered  an  order 
confirming  the  assessment  roll,  making  the 
amount  of  the  assessment  therein  a  lien  upon 
the  remaining  property  of  the  appellants.  As 
the  amount  levied  to  satisfy  the  Judgment 
entered  on  the  verdict  of  the  Jury,  together 
with  the  interest  thereon,  will  ultimately  go 
to  the  appellants,  the  net  results  of  the  pro- 
ceedings are  that  the  city  has  taken  for  pub- 
lic use  practically  one-third  of  the  appel- 
lants' property,  has  divided  the  remainder 
into  five  separate  tracts,  two  of  which  tracts 
are  left  in  such  shape  as  to  be  of  no  practi- 
cal value,  and  has  taxed  to  the  appellants, 
making  it  a  lien  upon  their  remaining'  prop- 
erty, the  entire  cost  of  the  proceedings, 
amounting  to  the  sum  of  $451.42. 

The  assignments  of  error  made  by  the  ap- 
pellants can  be  reduced  into  two  principal 
questions,  namely:  First,  the  validity  of 
that  part  of  the  initiatory  ordinance  limiting 
the  area  to  be  assessed  to  pay  the  costs  of 
the  improvement ;  and,  second,  the  excesslve- 
ness  of  the  levy  as  made.  Noticing  these 
questions,  we  shall  first  inquire  as  to  the  va- 
lidity of  the  ordinance. 

[1]  The  right  of  a  city,  in  an  ordinance 
initiating  a  public  Improrement,  to  establish 
an  assessment  district  which  alone  shall  be 
assessed  to  pay  the  costs  of  the  Improvement 
has  the  sanction  of  legislative  enactment 
Rem.  &  Bal.  Code,  {  7790.  This  section  of 
the  statute  expressly  provides  that  the  legis- 
lative body  of  a  city  directing  a  public  im- 
provement to  be  made  "may  In  the  ordinance 
initiating  any  such  improvement  establish 
an  assessment  district  and  said  district  when 
so  established  shall  be  deemed  to  Include  all 
the  lands  or  other  property  especially  bene- 
fited by  the  proposed  Improvement,  and  the 
limits  of  said  district  when  so  fixed  shall  be 
binding  and  conclusive  on"  the  commission- 
ers appointed  to  make  the  assessment  That 
such  an  enactment  is  within  the  power  of 
the  Legislature  Is  generally  held  by  the 
courts.  It  was  In  effect  so  held  by  this  court 
in  the  cases  of  In  re  Twelfth  Avenue,  66 
Wash.  97,  119  Pac.  5;  Spokane  v.  Curtiss, 
06  Wash.  658,  120  Pac.  70;  Seattie  v.  McEl- 
wain,  134  Pac.  1089;  and  In  re  Leary  Ave- 
nue, 138  Pac.  8.  In  the  first  of  these  cases 
Che  court  said  there  was  eminent  authority 
for  the  position  that  the  Legislature  not  only 
had  such  power  but  that  the  acts  of  a  city 
acting  thereunder  were  so  far  legislative  in 
character  as  to  be  beyond  the  interference  of 
the  courts.  To  the  authorities  there  cited 
might  have  been  added  the  case  of  Spencer 
V.  Merchant,  100  N.  T.  685,  8  N.  E.  682,  and 
the  same  case  where  it  was  taken  on  writ  of 
error  to  the  Supreme  Court  of  the  United 
States  (Spencer  v.  Merchant,  125  D.  8.  346,  8 
Sup.  Ct  921,  31  L.  Ed.  763),  and  other  cases 
from  the  same  and  other  courts.  QThere 
might  have  been  added,  also,  perhaps,  the 
case  of  Norwood  T.  Baker,  172  U.  S.  209,  19 


Sup.  Ct  187,  43  It.  Ed.  443,  although  in  this 
case  it  was  stated  that  the  "power  of  the 
Legislature  in  these  matters  was  not  un- 
limited." 

[2]  But,  without  inquiring  into  the  extent 
of  these  limitations,  we  think  that  under 
these  authorities  it  can  be  laid  down  as  a 
general  rule  that  a  dty,  in  an  ordinance  ini- 
tiating a  public  improvement,  when  empow- 
ered expressly  so  to  do  by  the  Legislature, 
may  fix  the  boundaries  of  the  district  that 
s'ball  be  assessed  to  pay  the  costs  of  the  im- 
provements. 

It  is  not  to  be  understood,  however,  that 
tlie  city  can,  even  though  directly  authorized 
so  to  do  by  the  Legislature,  levy  the  entire 
costs  of  the  improvement  on  the  district  so 
fixed  in  the  initiatory  ordinance,  regardless 
of  the  question  of  benefits.  This,  we  think. 
Is  prohibited  by  that  clause  of  the  Constitu- 
tion authorizing  the  Legislature  to  "vest  the 
corporate  authorities  of  cities,  towns,  and 
villages  with  power  to  make  local  improve- 
ments by  special  assessment,  or  by  special 
taxation,  of  property  benefited."  True,  there 
is  here  no  direct  prohibition  against  assess- 
ing property  benefited  by  an  improvement  in 
excess  of  the  benefits  conferred  thereby,  but 
such  is  clearly  its  evident  meaning. 

[3-6]  The  meaning  of  the  constitutional 
provision  is,  however,  not  very  material  to 
the  present  inquiry,  since  the  Legislature  has 
not  attempted  to  provide  for  an  assessment 
in  disregard  of  benefits.  On  the  contrary,  it 
has  provided,  in  the  very  section  of  the  stat- 
ute empowering  cities  to  establish  assess- 
ment districts,  that  "no  property  shall  be  as- 
sessed a  greater  amount  than  It  "will  be  actu- 
ally benefited,"  and  in  a  subsequent  section 
(Id.  {  7795)  has  provided  the  further  limita- 
tion to  the  effect  that  if  it  is  made  to  ap- 
pear to  the  court,  on  the  hearing  had  on  ob- 
jections made  to  the  assessment,  that  the 
property  of  the  objector  has  been  assessed 
"more  or  less  than  its  proportionate  share 
of  the  costs  of  the  improvement,"  the  court 
shall  determine  the  amount  in  which  the 
property  ought  to  be  assessed  and  enter  Judg- 
ment accordingly.  This  latter  rule  requires 
that  property  benefited  by  a  public  Improve- 
ment be  assessed  in  no  greater  amount  than 
Its  relative  benefit  If,  for  example,  two  or 
more  persons  severally  own  tracts  of  land 
abutting  upon  a  public  Improvement,  each  of 
which  is  equally  benefited  thereby,  the  city 
can,  by  the  process  of  forming  an  assessment 
district,  confine  an  assessment  to  pay  the 
costs  of  the  improvement  to  one  or  more  of 
such  tracts  to  the  exemption  of  the  others, 
but  It  cannot  lawfully  cause  the  entire  costs 
to  be  assessed  upon  any  number  of  such 
tracts  less  than  the  whole,  even  though  the 
tracts  assessed  be  benefited  In  a  sum  equal 
to  the  cost  of  the  Improvement  To  do  so 
would  not  only  violate  the  express  provisions 
of  the  statute  above  cited,  but  it  would  vio- 
late that  general  principle  wliich  underlies 


Digitized  by  V^OOQ IC 


Ariz.) 


TATLOR  V.  SCHOOL  DIST.  NO.  1  OF  YUMA  COUNTY 


13 


all  assessments,  the  principle  which  requires 
asaeasmeuts  for  the  pablic  benefit  to  be  dis- 
tributed with  substantial  equality  over  all 
property  of  like  kind  and  similarly  situated 
with  reference  to  the  subject-matter  of  the 
assessment 

Tested  by  these  principles,  is  the  property 
of  the  appellants  in  this  instance  assessed 
beyond  its  Just  proportion  of  the  costs  of 
the  Improvement?  It  seems  to  us  that  the 
record  Justifies  the  conclusion  that  it  is  pal- 
pably and  grossly  so.  We  are  not  unmind- 
ful of  the  rule,  heretofore  laid  down  by  us 
as  the  controlling  rule  governing  such  mat- 
ters, to  the  effect  that  the  courts  will  not 
disturb  the  findings  of  the  eminent  domain 
commission  unless  such  commission  appears 
to  have  acted  arbitrarily  or  has  proceed- 
ed in  making  the  assessment  upon  a  fun- 
damentally wrong  basis,  but  we  think  the 
record  shows  that  it  so  acted  and  proceed- 
ed in  making  this  assessment  WhUe  the 
commissioners  testified  that  in  their  opin- 
ion the  remaining  lands  of  the  appellant 
were  benefited  by  the  opening  of  these  streets 
in  a  sum  equal  to  the  value  of  the  land 
taken,  plus  the  costs  Incurred  in  the  proceed- 
ings had  to  condemn  the  property,  they  also 
testified  that  lands  other  than  the  appel- 
lants' were  also  benefited,  and  that  they 
would  have  distributed  the  assessment  over 
such,  other  lands  but  for  the  fact  that  the 
city,  in  the  ordinances  initiating  the  pro- 
ceedings, had  limited  the  area  to  be  assessed 
to  the  appellants'  remaining  lands,  appar- 
ently overlooking  entirely  a  further  clause 
in  the  Initiatory  ordinance  to  the  effect  that 
such  part  of  the  cost  of  the  improvement  as 
could  not  be  lawfully  assessed  against  the 
appellants'  property  should  be  paid  from  the 
general  fund  of  the  dty.  This  was  both  ar- 
bitrary action,  and  proceeding  upon  a  funda- 
mentally wrong  basis.  The  clause  in  the  ini- 
tiatory ordinance  last  cited  authorized  an 
assessment  against  the  city  generally  for 
such  proportion  of  the  costs  as  accrued  to 
the  public  benefit  In  making  the  assess- 
ment the  commission  should  have  taken 
this  into  consideration,  as  well  as  the  pro- 
portionate share  of  the  costs  that  should 
have  been  borne  by  the  property  benefited  by 
the  improvement  not  Included  in  the  assess- 
ment district,  and  assessed  to  the  lands  in 
the  assessment  district  such  part  of  the  re- 
maining costs  as  would  not  exceed  the  actu- 
al benefits  conferred  on  such  lands  by  rea- 
son of  the  improvement 

Again,  the  eminent  domain  commissioners 
are  alone  in  the  opinion  that  the  actual  ben- 
efit conferred  on  the  appellants'  property  by 
the  Improvement  equaled  the  sum  assessed 
upon  it  The  appellants'  witnesses  (the  court 
limited  the  number  they  were  permitted  to 
call  to  three)  all  testified  that  the  land  was 
assessed  greatly  in  excess  of  benefits.  In- 
deed, one  of  them,  who  seems  to  have  had  a 


wide  experience  in  such  matters,  and  wbo 
was  "a  fair-minded  man,"  according  to  the 
indorsement  given  him  by  the  trial  Judge 
from  the  bench,  testified  that  the  property 
was  not  benefited  at  all  from  the  improve- 
meut  The  others  testlfled  to  comparative 
values  from  which  it  can  be  deduced  that  the 
property  was  benefited  to  a  certain  extent  by 
the  improvement,  but  which,  under  a  most 
Uberal  estimate,  shows  that  it  was  assessed 
grossly  in  excess  of  the  actual  and,  of  course, 
proportional  benefits.  The  witnesses  gave 
the  reaaona  for  their  conclusions  at  length, 
but  it  la  unnecessary  to  repeat  them  here. 
It  Is  sufficient  to  say  that  the  record  as  a 
whole  convinces  us  that  the  assessment  must 
be  materially  reduced. 

The  problem  of  the  amount  of  the  redac- 
tion that  ought  properly  to  be  made  Is  not 
easy  of  solution,  but  from  the  record  as  a 
whole  we  feel  that  any  assessment  greater 
than  one-fourth  of  that  levied  upon  the 
lands  by  the  commission  would  be  excessive. 
The  order  of  the  court  will  be,  therefore, 
that  the  Judgment  confirming  the  assessment 
roll  be  set  aside  as  to  these  appellants,  and 
the  cause  remanded  to  the  lower  court,  with 
instructions  to  reduce  the  assessment  uiton 
the  appellants'  property  to  the  sum  of  $5,- 
613.10  and  confirmed  in  that  sum. 

CROW,  C.  J.,  and  PARKER,  MORRIS, 
and  MOUira,  JJ.,  concur. 


(16  Ariz.  262) 
TAYLOR  V.  SCHOOL  DIST.  NO.  1  OF 
lUMA  COUNTY. 

(Supreme  Court  of  Aricona.     Jan.  22,  1814.) 

1.  SCHOOIA  AND  SOBOOt.  DiSTBIOTa  (I  141*)— 
EMPLOTUENT  CONTBACT— TEBKIWAnON— Ad- 
IBOBITT   OP  BOABD. 

A  provision  in  a  school-teacher'a  contract 
that  she  should  be  retained,  provided  that  her 
services  were  satisfactory,  and  should  be  given 
30  days'  notice  should  cause  arise  for  terminat- 
ing the  contract  before  its  expiration,  .did  not 
authorize  the  school  board  arbitrarily  to  dis- 
pense with  the  teacher's  serviies,  and  find  that 
they  were  unsatisfactory,  without  giving  her 
an  opportunity  to  be  heard  and  make  her  de- 
fense to  the  charges  before  the  courts. 

[Ed.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  301-304;  Dec. 
Dig.  }  141.»] 

2.  Schools  and  School  Distbicts  (§  142*)— 
TiEAcnEBs  —  Wbonofttl  DlSCnABQC  —  De- 

1CAND9— PBKSBNTATION   TO   DiSTBIOT   BOABD. 

Where  a  school-teacher  claimed  she  had 
been  wrongfully  discharged,  It  was  not  a  condi- 
tion precedent  to  a  right  to  sue  that  she  should 
E resent  her  demand  against  the  district  to  the 
card  of  trustees  for  allowance  or  rejection. 
[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  30&-307;  Dec. 
Dig.  i  142.*] 

Appeal  from  Superior  Court,  Yuma  Coun- 
ty;  Frank  Baxter,  Judge. 

Action  by  Irene  Taylor  against  School  Dis- 
trict No.  1  of  Yuma  County,  Ariz.    Judgment 
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for  defendant,  and  plaintiff  appeals.    Bevers- 
ed  and  remanded. 

TboB.  D.  MoUoy,  of  Tnma,  for  appellant. 
Fred  L.  Ingraham,  of  Tuma,  for  appellee. 

PER  CURIAM.  The  appellant  Instituted 
action  against  appellee  for  damages  ■  for 
breach  of  contract  of  employment  as  teacher. 
Appellee  d^nnrred  to  the  complaint,  alleging: 
(1)  That  It  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action;  (2)  that  It  tailed 
to  allege  the  presentation  of  demand  to  the 
board  of  trustees  for  audit,  allowance,  or 
rejection,  before  bringing  action.  The  de- 
murrer was  sustained,  and  judgment  was 
entered  for  appellee.    Hence  this  appeal. 

The  contract  was  for  eight  months'  service 
as  teacher  at  $86  per  month,  and  contained 
this  stipulation:  "And  in  case  she  desires 
to  resign  before  the  expiration  of  this  con- 
tract she  will  give  at  least  thirty  days'  no- 
tice of  such  intention,  and  the  party  of  the 
second  part  agrees  to  retain  the  party  of  the 
first  part  In  the  above  position,  at  the  salary 
stated,  provided  that  her  services  are  satis- 
factory, and  to  give  her  thirty  days'  notice 
should  cause  arise  for  terminating  this  con- 
tract before  its  expiration." 

[1]  Under  the  general  demurrer  It  is  argu- 
ed by  appellee  that  the  contract  Itself  au- 
thorized the  board  of  trustees  to  discharge 
the  appellant  of  Its .  own  motion,  upon  her 
services  becoming  unsatisfactory  to  the 
board.  It  amounts  to  the  assertion  that  one 
of  the  parties  to  the  contract  is  vested  by  its 
terms  with  the  power  finally  to  decide  and 
determine  the  rights,  obligations,  and  duties 
of  both  contracting  parties.  It  may  be  con- 
ceded that  the  board  x>f  trustees  has  the  {raw- 
er to  discharge  a  teacher  when  Its  dissatis- 
faction is  well  founded,  as  for  incompetency, 
Inynorality,  or  general  unfitness  by  reason  of 
temperament,  indiscreet  or  unbecoming  con- 
duct, and  many  other  causes,  but  before  she 
shall  be  finally  condemned  and  disgraced  by 
such  discharge,  she  is  entitled  to  be  heard 
and  make  her^efense  before  the  courts  of 
the  land.  As  was  said  in  School  District  No. 
94  V.  Oautler,  IS  Okl.  194,  202,  73  Pac.  954, 
956:  "If  the  school  board  may  then  make  a 
contract  authorizing  them  to  discharge  a 
teacher  for  incompetency  or  other  good  cause, 
how  Is  the  power  to  be  exercised?  Certainly 
not  arbitrarily,  and  for  mere  personal  rea- 
sons. There  must  exist  a  substantial  cause, 
and  the  school  board  must  take  some  definite 
and  affirmative  action  to  ascertain  the  truth. 
It  will  not  be  enough  to  accept  vague  rumors 
and  neighborhood  gossip  emanating  from 
dissatisfied  pupils.  It  is  the  duty  of  the 
school  board  to  visit  the  school,  examine  In- 
to the  conduct  and  management  of  the  school, 
and  after  an  impartial  and  considerate  In- 
vestigation, if  they  find  that  the  teacher  is 
not  coming  up  to  the  requirements  of  the 
contract,  then  they  may  safely  discharge  the 


teacher,  when  the  contract  so  provides.  But 
their  action  Is  not  conclusive;  they  do  not 
act  Judicially,  and  cannot,  and  the  Jury  must 
be  the  final  arbiter  of  the  existence  of  the 
grounds  for  removal."  The  complaint  was 
good  as  against  the  general  demurrer. 

[2]  Nor  do  we  think,  under  the  law,  it  was 
necessary  for  the  appellant  first  to  present 
her  demand  against  the  school  district  to  the 
board  of  trustees  for  allowance  or  rejection 
before  bringing  her  suit  Where  the  law 
makes  It  a  part  of  the  procedure  that  a  cred- 
itor shall  first  present  to  a  proper  auditing 
body  of  a  municipal  or  quasi  municipal  cor- 
poration his  claim  for  allowance  or  rejection, 
before  resorting  to  the  courts  to  enforce  his 
demand,  he  must  pursue  that  course.  That 
Is  too  well  settled  to  need  citations.  The 
converse  of  the  proposition  is  also  as  well 
settled.  When  such  corporations  are  author- 
ized to  make  contracts,  sue,  and  be  sued, 
and  the  law  fiills  to  require  (be  presentation 
of  the  claim  to  an  auditing  body  before  bring- 
ing suit,  upon  the  arising  of  a  cause  of  action 
resort  may  be  had  directly  to  the  courts. 
"As  a  condition  precedent  to  thef'  right  to 
sue  a  municipality,  it  is  usually  provided  by 
statute  that  notice,  demand,  or  presentation 
of  the  claim  must  precede  an  action  thereon; 
but  such  presentation  and  notice  is  not  a 
condition  precedent  where  not  required  by 
statutory  or  charter  provisions."  28  Oya 
1757. 

There  is  an  entire  absence  of  any  require- 
ment by  statute  that  the  appellant  should 
file  her  demand  with  the  board  of  trustees  as 
a  condition  precedent  to  her  bringing  suit, 
and,  that  being  so,  the  demurrer  should  have 
been  overruled. 

The  Judgment  Is  reversed,  and  case  re- 
manded. 

(15  Ariz.  274) 
BOTHLISBEROER  v.  HAMBLIN  et  al. 
(Supreme  Court  of  Arizona.     Jan.  23,  1914.) 

Appeal  and  Bbbob  ({  873*)— Necessitt  op 

Appeal  Bond. 

Where  the  record  contains  no  bond  on  ap- 
peal, but  only  a  certified  cop;  of  a  bond  for 
costs  in  the  lower  court,  the  appellate  court 
has  no  jurisdiction  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  2001-2004;  Dec.  Dig.  } 
373.*)- 

Appeal  from  Superior  Court,  Apache  Coun- 
ty;   Reamer  Ling,  Judge. 

Action  between  J.  P.  Rotblisberger  and 
Duane  Hamblin  and  others.  From  a  Judg- 
ment for  Hamblin  and  others,  Rotblisberger 
appeals.     Appeal  dismissed. 

Ove  B.  Overson,  of  St  Johns,  for  appellant 
Gilbert  B.  Greer,  of  St  Johns,  and  Sloan, 
Seabury  &  Westervelt,  of  Phoenix,  for  appel- 
lees 

PER  CURIAM.  In  this  case  there  is 
no  bond  on  appeal.     The  papers  presented 
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to  thla  court  contain  what  purports  to  be 
a  certified  copy  of  a  bond  for  costs  in  the 
superior  court  of  Apache  county. 

We  had  before  us  a  similar  bond  In  the 
case  of  Toung  Construction  Co.  t.  Ruth  Gold 
Mines  Co.  et  al.,  14  Ariz.  518,  131  Pac.  1045, 
and  there  held  that  such  a  bond  gare  this 
court  no  Jurisdiction  on  appeal.  We  might 
also  observe  that,  if  this  court  had  acquired 
jurisdiction  by  reason  of  the  appeal  being 
perfected,  the  record  presented  is  wholly  in- 
sufficient under  the  law  and  the  rules  of  this 
court  to  enable  us  to  pass  npon  the  merits 
of  the  case. 

Appeal  dismissed. 

as  Ariz.  257) 

HOETB  T.   WILIiia 

(Supreme  Court  of  Arizona.     Jan.  21,  1914.) 

1.  Public  Lands  (I  39*)— Bntbt— Town  8it« 
— TRnsT— What  Law  Uovkbns. 

The  trust  imposed  on  a  probate  judge  aa 
entryman  of  a  town  site  is  created  by  the  laws 
of  the  United  Btates ;  but  the  execution  of  the 
trust  is  confided  by  those  laws  to  the  Legisla- 
ture of  the  state  or  territory  in  which  the  town 
may  be  situated. 

tEId.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  ||  83-90,  92-«0;  Dec.  Dig. 
I  89.*] 

2.  Appkai,  and  Ebbob  (I  2*)— Right  of  Ap- 
PEAI,— Gbant. 

The  right  to  appeal  does  not  exist  at  com- 
mon law,  and,  when  it  is  neither  given  nor 
denied  by  the  Constitution,  it  is  within  the  dis- 
cretion of  the  Legislature  to  grant  or  talte  it 
away,  to  enlarge  or  circumscribe  the  remedy, 
and  to  specify  the  cases,  and  under  what  cir- 
cumstances, and  whence  appeals  may  be  taken. 
lEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3-7,  1882,  2421;  Dec 
Dig.  i  2.»] 

3.  PuBUo  Lands  «  89*)— Town  Site— Entbt 
—Conflicting  Glaiub— Triai/— Apfeai.. 

Const  art  6,  |  6,^  provides  that  the  su- 
perior court  shall  have  appellate  jurisdiction  in 
cases  arising  in  justices'  and  other  inferior 
courts  in  their  respective  counties  as  may  be 
prescribed  by  law;  and  Civ.  Code  1901,  par. 
4084,  authorizes  an  appeal  from  the  decision 
of  a  town-site  trustee  to  any  court  of  record 
held  in  the  county  having  jurisdiction  to  try 
title  to  real  estate  "not  presided  over  by  such 
trustee."  Beld,  that  since,  on  the  admission  of 
Arizona  as  a  state,  the  judge  of  the  superior 
court  became  trustee  of  a  town  site  previously 
entered  by  the  probate  judge  of  the  county,  no 
appeal  lay  from  the  decision  of  such  judge  In 
a  contest  of  conflicting  claims  to  a  lot  in  the 
town  site  to  the  superior  court,  on  theory  that 
such  court  might  be  presided  over  by  another 
judge  called  in  to  hear  such  appeal. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  Jf  83-90,  92-«g;  Dec.  Dig. 
I  89.»] 

Appeal  from  Superior  Court,  Oila  County; 
A.  O.  McAllster,  Judge. 

Proceeding  by  C.  O.  Willis  to  determine 
the  adverse  claims  of  H.  D.  Hoeye  to  a  cer- 
tain lot  in  the  town  site  of  Wlnkelman. 
From  a  judgment  in  favor  of  the  former,  the 
latter  appealed  to  the  superior  court,  and, 
from  an  order  dismissing  such  appeal,  he 
again  appeals.     Affirmed. 


Senner  &  Felr,  of  Wlnkelman,  for  appe- 
lant {ohn  H.  Campbell,  of  Tuscon,  for  ap- 
pellee. 

FRANKLIN,  a  J.  Before  the  admission 
of  Arizona  as  a  state,  the  probate  judge  of 
Olla  county,  Ariz.,  Initiated  proceedings  un- 
der the  laws  of  the  United  States  to  enter 
the  unincorporated  town  of  Wlnkelman  as  a 
town  site.  While  the  matter  of  the  entry 
was  pending,  Arizona  became  a  state,  and, 
the  judge  of  the  superior  court  for  Gila  coun- 
ty being  substituted  as  applicant,  the  title 
to  the  town  site  was  Issued  to  him,  aa  trus- 
tee, for  the  several  use  and  benefit  of  the 
occupants  thereof.  The  parties  to  this  ap- 
peal, asserting  conflicting  claims  to  a  lot,  or 
portion  thereof,  situated  within  the  bounda- 
ries of  the  town  site,  had  in  due  course  a 
hearing  before  Hon.  G.  W.  Shute,  judge  of 
the  superior  court  of  Gila  county,  acting  as 
trustee.  Judge  Shute  decided  the  conflict 
against  the  claims  of  Mr.  Hoeye,  the  appel- 
lant, who  thereupon  prosecuted  an  appeal  to 
the  superior  court  of  Olla  county.  Hon.  A. 
G.  McAllster,  judge  of  the  superior  court  for 
Graham  county,  was  called  to  sit  In  the 
superior  court  for  Gila  county  in  the  place  of 
Judge  Shute,  and  on  a  hearing  the  appeal 
was  dismissed  for  want  of  jurisdiction. 

Is  there  a  right  of  appeal  given  to  the 
superior  court  from  the  decision  of  a  Judge 
of  the  superior  court  when  such  judge  is  act- 
ing as  trustee  under  the  town-site  laws? 
This  is  the  only  question  presented. 

Section  2387  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  St  1901,  p. 
1457)  is  as  follows:  "Whenever  any  portion 
of  the  public  lands  have  been  or  may  be  set- 
tled upon  and  occupied  as  a  town  site,  not 
subject  to  entry  under  the  agricultural  pre- 
emption laws,  it  is  lawful,  in  case  such  town 
be  Incorporated,  for  the  coriMrate  authorities 
thereof,  and.  If  not  incorporated,  for  the 
judge  of  the  county  court  for  the  county  In 
which  such  town  is  situated,  to  enter  at  the 
proper  land  office,  and  at  the  minimum  price, 
the  land  so  settled  and  occupied  in  trust  for 
the  several  use  and  benefit  of  the  occupants 
thereof,  according  to  their  respective  inter- 
ests; the  execution  of  which  trust,  as  to  the 
disposal  of  lots  in  such  town,  and  the  pro- 
ceeds of  the  sales  thereof,  to  be  conducted 
under  such  regulations  as  may  be  preecribed 
by  the  legislative  authority  of  the  state  or 
territory.  In  which  the  same  may  be  situat- 
ed," 

[1]  We  perceive  that  such  trust  is  created 
by  the  laws  of  the  United  States,  but  that 
the  execution  of  the  trust  Is  confided  by 
those  laws  to  the  legislative  authority  of  the 
state  or  territory  In  which  the  town  may  be 
situated.  Title  70  of  the  Revised  Statutes 
1901  regulates  the  execution  of  this  trust, 
and  in  paragraph  4084  Is  found  the  only  pro- 
vision for  an  appeal  from  a  decision  of  the 
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town-site  trostee^  which  says:  "An  appeal 
may  be  taken  by  aity  claimant  from  the 
decision  of  the  trustee  on  any  matter  con- 
tested before  him  at  any  time  within  ten 
days  from  notice  of  the  recording  of  the  de- 
cision, to  any  court  of  record  held  In  the 
county  having  Jurisdiction  to  try  the  title 
to  real  estate,  not  presided  over  by  such 
trustee;  and  shall  be  taken  by  commencing 
an  action  In  the  appellate  court  to  determine 
the  appellant's  right  to  a  deed  and  determine 
all  other  matters  contested  before  the  tms- 
tee>  and  by  serving  notice  of  the  commence- 
ment of  such  action  on  the  trustee." 

[2]  The  right  to  an  appeal  does  not  exist 
at  common  law.  It  has  Its  origin  In  the  Con- 
stitution or  in  the  statute.  When  the  right 
is  neither  given  nor  denied  by  the  Constitu- 
tion, it  is  then  within  the  discretion  of  the 
legislative  authority  to  grant  it  or  take  it 
away,  to  enlarge  or  circumscribe  the  remedy, 
and  to  say  in  what  cases,  and  under  what 
circumstances,  and  whence  appeals  may  be 
taken.  Levy  v.  Stofella,  14  Ariz.  262,  127 
Paa  T25;  Miami  Copper  Co.  v.  Strohl,  14 
Ariz.  410,  ISO  Pac.  605 ;  McClaln  v.  Williams, 
10  S.  D.  332,  73  N.  W.  72,  43  L.  R.  A.  287, 
289;  SulUvan  v.  Haug,  82  Mich.  548,  46  N. 
W.  795,  10  L.  R.  A.  263 ;   2  Cyc.  517. 

[3]  The  superior  court  is  essentially  a 
court  of  original  Jurisdiction ;  but  the  Consti- 
tution has  made  provision  for  an  appellate 
Jurisdiction  in  that  court  as  follows:  "Said 
courts  shall  have  such  appellate  Jurisdiction 
in  cases  arising  in  Justices'  and  other  Inferior 
courts  In  their  respective  counties  as  may  be 
prescribed  by  law."  Article  6,  f  6,  Constitu- 
tion of  Arizona. 

Paragraph  4084,  Revised  Startutes  of  Ari- 
zona 1901,  provides  for  an  appeal  from  the 
decision  of  a  town-site  trustee  "to  any  court 
of  record  held  in  the  county  having. Jurisdic- 
tion to  try  the  title  to  real  estate,  not  pre- 
sided over  by  such  trustee."  Under  the  ter- 
ritorial form  of  government  the  probate  Judge 
of  the  county  was  the  town-site  trustee.  It 
was  not  a  qualification  for  holding  the  office 
of  probate  Judge  that  such  officer  be  learned 
in  the  law.  The  office  was  frequently  held 
by  men  of  conspicuous  ability;  but  in  many 
cases  they  did  not  possess  the  learning  in  the 
iaw  necessary  ^or  admission  to  the  bar.  Hav- 
ing a  court  of  general  Jurisdiction  within  the 
county,  with  power  to  try  title  to  real  estate, 
and  one  not  presided  over  6y  such  trustee, 
it  was  thought  proper  by  the  I>eglslature  to 
give  the  right  of  appeal  from  the  decision  of 
the  trustee  to  such  a  court  Since  the  ad- 
mission of  Arizona  to  statehood,  the  Judge 
of  the  superior  court  Is  the  town-site  trustee. 
The  only  court  of  record  held  in  Gila  county 
having  Jurisdiction  to  try  title  to  real  estate 


Is  now  presided  over  t^  andi  Jadge  (trustee), 
and  it  most  necessarily  follow  tliat  there  la 
now  no  court  in  existence  such  as  Is  de- 
scribed in  the  statute.  But  it  is  snggested 
by  appellant  that  a  Judge  of  the  superior 
court  of  another  county  should  be  called 
In,  suiting  thereby  the  "action  to  the  word," . 
and  thus  getting  adaptation  of  the  parts 
In  a  reooDcillation  of  the  statute.  Such 
a  course,  however,  is  confuted  by  the  statute 
which  does  not  grant  the  right  upon  such  a 
contingency,  nor  comprehend  any  such  ar- 
rangement We  do  not  seriously  meditate 
that  it  is  our  duty  to  read  into  the  statute  a 
matter  entirely  neglected,  and  by  a  forced 
construction  give,  in  effect,  the  right  to  an 
appeal  from  the  decision  of  one  Judge  of  the 
superior  court  to  another  Judge  of  the  su- 
perior court — co'-ordinate  officers  of  the  Judi- 
ciary, one  of  equal  rank  and  authority  with 
the  other. 

Under  the  Constitution  no  person  is  eligible 
for  the  office  of  Judge  of  the  superior  court, 
unless  he  shall  be  learned  in  the  law,  at  least 
25  years  of  age,  and  shall  have  been  admitted 
to  practice  before  the  highest  court  of  Ari- 
zona for  at  least  2  years,  and  shall  have  been 
a  resident  of  Arizona  for  2  years  next  preced- 
ing his  electloa  Article  6,  |  13,  Constitution 
of  Arizona. 

It  may  well  be  assumed  that  the  lawmak- 
ing power  had  in  mind  these  qualifications  of 
the  town-site  trustee  when  It  failed  to  pre- 
serve the  right  of  appeal  from  his  decisions; 
that  It  considered  such  Judicial  officer  amply 
capable  of  deciding  all  questions  airislng  in 
the  execution  of  the  trust  reposed  in  hUn  by 
the  law.  But,  whether  or  not  It  was  an  over- 
sight In  falling  to  grant  the  right  of  appeal  In 
such  case,  it  is  sufficient  that  the  right  has 
not  been  given.  This  court  is  but  the  ad- 
ministrator,, not  the  maker,  of  the  law.     , 

It  is  asserted  by  appellant  that,  if  the  right 
of  appeal  in  such  cases  be  denied,  there  will 
often  be  a  disposition  to  abuse  the  power 
vested.  There  is  always  a  possibility  of  the 
abuse  of  power  wherever  it  is  given  with- 
out the  right  of  appeal;  but  that  it  is  so 
given  in  certain  cases '  is  common  to  all 
forms  of  government  The  nature  of  man- 
kind is  such,  nevertheless,,  that  their  dis- 
positions incline  men  to  believe  it  is  much 
safer  to  expound  the  laws  than  to  be  exposed 
to  them.  However,  the  remedy,  if  any,  in  the 
ease  before  us  must  be  sought  otherwise  than 
through  an  appeal. 

The  superior  court  had  no  Jurisdiction,  and 
its  Judgment  in  dismissing  the  appeal  is  cor- 
rect 

Affirmed. 

CUNNINGHAM  and  ROSS.  JX.  concur. 
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MOUNA  T.  BAMIRBZ  et  aL 

(Sapreme   Court  of  Arizona.     Jan.  21,   1014.) 

L  HUBBA.ND  AND  WIFE  ({  2S2*)— RBAL  FBOF- 
EBTT— CoMltUMTT     PBOPEBIT— DISSOLUTION 

or  OouiiuNiTT— EmtcT. 

Where  real  property  waa  acquired  from  the 
government  b;  a  husband  during  marriage,  it 
was  community  property,  and  hence,  on  the  dis- 
solution of  the  community  by  the  death  of  the 
husband,  the  property  passed  without  probate 
proceedings  or  other  legal  action— one  naif  to 
the  widow  and  the  other  half  to  the  children  of 
the  marriage. 

[EU.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |  805 ;  I>ec.  Dig.  {  252.*] 

2.  Htjsbajid  and  Wire  (|  276*)— Communitt 
Propkbtt  —  AasiQNiiENT   TO   Widow    and 

CUILDBEN— EFTEGT. 

Where,  on  the  death  of  a  husband,  the  pro- 
bate court  assigned  community  real  property 
worth  less  than  $2,000  to  the  widow  and  minor 
children,  the  law  vested  title  to  the  property- 
one  half  in  the  widow  and  the  other  half  in 
the  cliUdren— without  reference  to  the  com- 
munity character  of  the  property,  as  provided 
by  Civ.  Code  1001,  par.  1720. 

[Ed.  Note.- For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §J  1032-1045;  Dec.  Dig. 
i  276.*] 

8.  Husband  and  Wife  ({  276*)— Real  Pbop- 
ebtt— assionuemt  to  widow  and  mlnob 
Cbildben. 

Where  real  property  worth  less  than  $2,- 
000  was  the  only  asset  of  a  decedent's  estate, 
the  probate  court,  after  payment  of  the  expens- 
es of  the  last  illness  and  funeral  charges,  and 
the  expense  of  administration,  was  required  by 
Civ.  Code  1901,  par.  1730,  to  assign  the  prop- 
erty to  the  widow  and  minor  children  for  their 
use  and  support,  after  which  there  could  be  no 
further  administration  proceedings,  unless  fur- 
ther estate  was  discovered. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §S  1032-1045;  Dec.  Dig.  i 
276.*] 

4.  Husband  and  Wife  ({  276*)— Coiutunitt 

Pbopebtt— Sale— JuBiSDicTioN. 

A  husband  having  died,  leaving  land  worth 
less  than  $2,000  as  bis  entire  estate,  and  the 
probate  court  having  assigned  tbe  same  to  the 
widow  and  minor  children,  as  required  by  Civ, 
Code  1901,  par.  1730,  it  bad  no  subsequent  ju- 
risdiction to  authorize  the  administratrix  to 
sell  the  land,  and  an  order  and  judgment  at- 
tempting to  confer  such  authority  was  void. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  {{  1032-1045 ;  Dec.  Dig. 
i  276.»] 

6.  Husband  and  Wife  ({  276*)— Administba- 
TioN   OF  Communitt   Pbopebtt— Aominis- 

TBATBix's  Deed— Effect. 

A  husband  died,  leaving  a  widow,  and  mi- 
nor children,  and  160  acres  of  community  prop- 
erty, which  was  the  only  asset  of  bis  estate. 
This  land  was  worth  less  than  $2,000,  and  on 
application  by  the  widow,  who  was  admin- 
istratrix, it  was  awarded  to  her  and  the  minor 

children  for  their  use  and  support,  as  authoriz- 
ed by  Civ.  Code  1001,  par.  1730,  notwithstand- 
ing it  would  have  vested  in  them  to  the  same 
extent  without  any  such  order  because  of  its 

'Comnuinity  character.  Thereafter  the  adminis- 
tratrix applied  for  and  was  granted  an  order  to 
sell  the  land,  which  order  was  void  for  want  of 
iurisdictinn,  and  under  this  issue  she  sold  the 
land  execi.iing  a  deed  describing  the  grantor  as 
administratrix.  Held,  that  such  deed  was  not 
void,  but  the  word  "administratrix"  could  be 
regarded  as   mere  descriptio  personse,   and  the 


deed  upheld  as  a  ooiiv«yaiic«  of  tha  widow's  in- 
terest in  the  land. 

[Ed.  Note.— For  other  cases,  see  Hosband 
and  Wife,  Cent  Dig.  li  1032-1045;  Dec.  Dig. 
i  276.*] 

6.  Estoppel  (S  112*)— Nboesbitt  of  Plead- 
ing. 

Where  the  facts  pleaded  and  proved  estab- 
lished defendant's  right  to  relief  by  estoppel,  bis 
failure  to  allege  that  by  reason  of  such  facts 
plaintiffs  were  estopped  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  i  302;   Dec.  Dig.  |  112.*] 

7.  Estoppel  <$  38*)  — Bt  Deed  —  Arbb-Ac- 
QuiBED  Title. 

Where  a  widow,  owning  one-half  of  cer- 
tain realty  in  common  with  her  children,  exe- 
cuted a  deed,  with  covenants  of  warranty,  pur- 
porting to  convey  tbe  entire  property,  and 
thereafter  she  acquired  a  further  interest  in 
the  land  by  the  death  of  two  of  her  children, 
such  interest  passed  to  the  grantee  ia  the  deed 
by  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  §{  90-107 ;    Dec.  Dig.  |  38.*] 

8.  Judgment  (5  251*)— Relief— Applioabil- 
itt  to  Pleadinus. 

Where,  in  a  suit  to  quiet  title,  defendant's 
pleadings  were  framed  for  the  sole  purpose  of 
defeating  the  claims  of  plaintiffs  as  to  the  title 
to  the  land,  and  the  only  affirmative  relief  de- 
manded by  him  was  that  his  title  be  quieted  as 
against  plaintiffs,  a  judgment  requiring  plain- 
tiSs  to  pay  defendant  a  sum  of  money  as  a 
condition  to  a  judgment  quieting  their  title  to 
the  premisM  was  improper  as  outside  of  the  is- 
sues. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  437 ;    Dec  Dig.  $  251.*] 

Appeal  from  Superior  Conrt,  Tuma  Coun- 
ty;  Frank  Baxter,  Judge. 

Action  by  Carlos  Ramirez  and  otiiers 
a^lnst  J.  M.  Molina  to  quiet  title.  From  a 
Judgment  quieting  plaintiffs'  title  on  condi- 
tion that  they  pay  defendant  $400  and  all 
taxes,  and  from  orders  overruling  motions 
for  a  new  trial,  botli  parties  appeal.  Re- 
versed and  remanded,  with  directions. 

Action  to  quiet  title  to  160  acres  of  land 
situate  in  Tuma  county,  Ariz.  Both  plain- 
tiffs (appellees)  and  defendant  (appellant) 
deraign  title  through  Carlos  Ramirez,  deceas- 
ed, and  bis  surviving  widow.  The  pleadings 
and  evidence  disclose  tbe  following  facts: 
In  October,  1809,  Carlos  Ramirez  received  a 
patent  from  the  government  for  tbe  land. 
Not  long  thereafter  he  died  intestate,  leaving 
surviving  him  Guadalupe  Ramirez,  bis  wid- 
ow, Carlos,  Faustlno,  Pacundo,  Cariuellta, 
Custodia,  and  Josefita  Ramirez,  minor  chil- 
dren, all  of  tender  years.  February  17,  1000, 
letters  of  administration  were  issued  to  tbe 
widow,  Guadalupe;  March  20,  1000,  tbe  pro- 
bate court  by  decree  assigned  for  the  use 
and  support  of  tbe  widow  and  minor  chil- 
dren all  of  said  land  and  premises  under  tbe 
provisions  of  title  17,  part  4,  "Procedure  in 
Probate  Court,"  chapter  5,  R.  S.  1001.  April 
2,  1900,  tbe  administratrix  petitioned  the 
probate  court  for  an  order  authorizing  ber  to 
sell  the  premises  to  secure  the  necessities 
of  life  for  herself  and  children,  and  on  April 


•For  olber  cases  see  urn*  topic  and  section  NUMBER  la  Dec.  Dig.  A  Am.  Die.  Key-No.  Series  ^fi'O'XJ^'XM^ 

138  P.— 2  Digitized  by  VjOOylL 


18 


138  PACIFIC  BBPORTEB 


(Ariz. 


17,  1900,  the  court  made  the  order  prayed 
for.  On  the  same  date  the  administratrix, 
for  a  consideration  of  $400,  conveyed  the 
premises  to  appellant  The  granting  or  oper- 
ative words  In  the  deed  are  "bargain,  sell, 
convey,  and  confirm"  the  described  premises 
unto  appellant,  "together  with  all  and  singu- 
lar the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging,  or  in  any  wise 
appertaining,  *  »  •  and  also  all  the  es- 
tate, right,  property,  possession,  claim,  and 
demand  whatsoever,  as  well  In  law  as  in 
equity  of  the  said  party  of  the  first  part" 
This  deed  was  signed  and  acknowledged  by 
the  administratrix  In  her  representative  ca- 
pacity. Shortly  before  the  institution  of  this 
suit  the  widow,  Guadalupe  Ramirez,  by  deed, 
conveyed  all  her  right  title,  and  interest  in 
said  premises  to  appellee  Carmelita  Canepa. 
The  trial  court  gave  Judgment  quieting  the 
litle  of  plaintiffs  (appellees)  on  condition  that 
they  pay  to  appellant  the  $400  that  be  had 
given  to  the  administratrix  for  her  deed,  and 
all  taxes  that  he  had  paid  on  land,  with  In- 
terest From  this  Judgment  and  orders  over- 
>*uling  motions  for  new  trials,  both  parties 
liave  appealed. 

Tbos.  D.  Molloy,  of  Tuma,  for  plaintiffs. 
Alexander  &  Christy  and  Sloan,  Seabury  & 
Westervelt,  all  of  Phoenix,  tor  defendant 


ROijS,  J.  (after  stating  the  facts  as 
above).  [1J  The  property  here  involved  was 
the  community  property  of  Carlos  Ramirez 
and  his  wife,  Guadalupe.  It  was  acquired  by 
them  from  the  government  during  their  cov- 
erture. It  belonged  to  the  one  as  much  as  to 
the  other.  As  was  said  by  this  court  in  La 
Tourette  et  al.  v.  La  Tourette  et  al.,  137  Pac. 
426,  filed  January  2,  1914:  "Upon  the  dis- 
solution of  the  community  by  death,  the  wife 
does  not  Inherit  her  share  of  the  common 
property;  but  with  the  death  of  the  hus- 
band the  management  and  control  of  the 
statutory  agent  or  trustee  ceases.  The  wife 
acquires  not  her  share,  for  that  was  already 
hers,  but  in  addition  to  her  share  she  ac- 
quires the  right  of  management  control,  and 
disposition  of  that  share;  her  status  l>elng 
thereby  fixed  as  that  of  a  femme  sole.  If 
there  be  no  child  or  children  of  the  deceased 
husband,  all  of  the  common  property  goes  to 
the  surviving  wife.  She  has  her  share  in 
the  property,  and  in  addition,  by  right  of 
survlTorship,  and  not  as  an  heir,  she  ac- 
<iuires  the  share  that  belonged  to  the  hus- 
band, and  she  takes  all  of  the  property  in 
her  own  right  ^ud  with  respect  to  the  man- 
agement, control,  and  disposition  of  such 
property  Is  reduced  to  the  status  of  a  femme 
sole,  and  must  thenceforward  with  respect 
to  It  act  for  herself.  •  ♦  •  But  under 
the  statute  also.  If  the  deceased  have  a  child 
or  children,  the  survivor  is  entitled  to  his  or 
her  one  half  of  the  property,  and  the  other 
half  passes  to  the  child  or  children  of  the 


deceased."  Thus  it  will  be  seen,  regardless 
of  any  probate  proceedings,  or'any  legal  ac- 
tion whatever,  the  wife,  Guadalupe,  was  the 
owner,  with  the  power  of  control  and  dis- 
position over  one-half,  and  the  minor  chil- 
dren became,  upon  the  death  of  their  father, 
the  owners  of  the  other  one-half  of  the  sub- 
ject-matter of  this  suit 

[2]  However,  without  regard  to  the  com- 
munity character  of  the  property,  after  it 
was  assigned  by  the  probate  court  to  the 
widow  and  minor  children  for  their  use  and 
support  the  law  vested  title  to  one-half  of 
it  In  the  widow  and  one-half  of  it  in  the 
minor  children  In  equal  shares.  Paragraph 
1729,  Revised  Statutes  of  Arizona  1901. 

The  law  made  it  the  imperative  duty  of 
the  probate  court,  where  the  value  of  the 
estate,  as  in  this  case,  did  not  exceed  $2,- 
000,  "after  the  payment  of  the  expenses  of 
last  illness,  funeral  charges  and  expenses  of 
administration,"  to  assign  the  whole  of  the 
estate  to  the  widow  and  minor  children  for 
their  use  and  support  "And  there  must  be 
no  further  proceedings  in  the  administration 
unless  further  estate  be  discovered."  Para- 
graph 1730,  R.  S.  Arizona  1901. 

[3,  4]  There  is  no  suggestion  in  the  record 
of  the  discovery  of  any  "further  estate"  aft- 
er the  order  assigning  this  property  to  the 
widow  and  minor  children.  The  160  acres  of 
land  was  the  only  asset  of  the  estate.  Any 
proceedings  in  the  probate  court  concern- 
ing the  property  of  the  estate  after  the 
order  of  the  court  assigning  the  whole 
thereof  to  the  widow  and  minor  children 
was  unauthorized,  and  in  violation  of  the 
terms  of  paragraph  1730,  supra.  The  pro- 
ceedings to  the  probate  court  of  April 
17,  1900,  whereby  the  administratrix  was 
authorized  to  sell  the  land  Involved  here  was 
purely  coram  non  Judice,  and  the  order  and 
Judgment  therein  was  absolutely  void,  and 
without  any  legal  or  binding  effect 

[6]  The  one-half  of  the  property,  whether 
it  passed  to  them  from  the  community  es- 
tate upon  the  death  of  their  father,  or 
whether  it  became  theirs  by  virtue  of  the  or- 
der of  the  probate  court  assigning  it  for  their 
use  and  support  belonged  to  and  was  the 
property  of  the  minor  children,  and  it  was 
not  within  the  power  of  their  mother,  as 
such,  nor  as  administratrix  of  the  estate  of 
their  father,  to  dispose  of  it  Her  deed  of 
their  one-half  interest  to  appellant  to  that 
extent  was  of  no  force  or  effect 

But  B.S  above  stated,  Guadalupe  Ramirez,, 
widow,  was  the  absolute  owner  of  one-half 
of  the  property,  vrtth  the  power  of  control 
and  disposition.  There  was  no  legal  impedi- 
ment in  the  way  of  her  making  a  valid  deed  ' 
of  transfer  bf  her  one-half;  her  status  as  to 
her  one-half  was  that  of  a  femme  sole,  but 
it  is  the  contention  of  appellees  that  inas- 
much as  she  undertook  to  convey  the  proper- 
ty In  her  representative  capacity,  the  deed 
in  no  event  would  have  the  effect  of  trans- 
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ferrtns  her  personRl  or  IndlTldaal  interest. 
If,  In  tbe  execution  of  the  deed  to  appellant, 
she  was  obeying  a  lawful  order  of  the  pro- 
bate court,  and  received  none  of  the  fruits 
of  the  sale,  we  would  agree  with  the  cases 
cited  by  appellees,  and  bojd  that  her  deed  was 
,  Ineffectual  to  convey  any  of  her  Individual 
interest  In  that  case  she  would  be  the  mere 
instrument  of  the  court,  and  to  disobey  its 
order  would  subject  her  to  punishment  for 
contempt  Shoot  v.  Galbreath,  128  111.  214, 
21  N.  E.  217;  Wright  v.  De  Groff,  14  Mich. 
164;  Sip  V.  Lawbeck,  17  N.  J.  Law,  442; 
GJerstadengen  v.  Tan  Dusen,  7  N.  D.  612,  76 
N.  W.  233,  66  Am.  St  Rep.  679. 

In  the  last  case  it  is  said:  "Certainly 
Ole  Peterson  could  not  receive  and  retain  the 
proceeds  of  the  sale  of  the  land,  knowing  that 
they  were  paid  by  the  purchaser  in  the  belief 
that  he  was  securing  a  iterfect  title  to  the 
land,  and  yet  be  heard.  In  a  court  of  equity, 
to  assail  such  title,  nor  would  the  capad^ 
lu  which  he  might  receive  the  proceeds  be 
material." 

Now,  in  this  case,  it  appears  that  the  wid- 
ow wanted  to  convert  the  land  into  money 
with  which  to  supply  herself  and  children 
with  the  necessities  of  life.  Laboring  under 
a  misconception  of  the  law,  she  did  the  use- 
less and  fruitless  thing  of  asking  the  probate 
court  to  authorize  the  sale.  Tbe  sale,  with- 
out such  order,  the  court  being  without  juris- 
diction at  the  time,  would  have  been  just  as 
legal  and  effective.  She  was  paid  the  con- 
sideration of  $400  by  the  appellant,  and  used 
It  for  herself  and  her  family's  necessities. 
We  think,  under  these  facts,  she  Is  estopped 
from  now  claiming  that  her  deed  did  not 
convey  her  individual  interest  to  the  appel- 
lant Rannels  v.  Howe,  145  Fed.  296,  74  C.  C. 
A.  376 ;  Corzlne's  Heirs  v.  Williams,  85  Tex. 
499,  22  S.  W.  399;  Johnson  v.  Branch,  9  S. 
D.  116,  68  N.  W.  173,  62  Am.  St  Rep.  857; 
Brown  v.  Edson,  23  Vt  435 ;  Carbee  v.  Hop- 
kins, 41  Vt  250;  16  Cyc.  712. 

The  deed  as  an  administratrix's  deed  Is 
confessedly  defective,  and  perhaps  void.  It 
contains  none  of  the  recitals  provided  by 
law,  and,  if  the  estate  had  owned  the  prop- 
erty described  therein,  the  deed  would  prob- 
ably have  been  ineffectual  to  convey  title. 
The  description  of  the  grantor  as  the  "ad- 
ministratrix," therefore,  may  be  treated  as 
descriptlo  personam,  and  of  no  effect  She 
acted,  so  far  as  her  Interest  in  the  property 
was  concerned.  In  her  individual  capacity 
when  she  executed  tbe  deed. 

[I]  Appellees  contend  that  In  any  event 
estoppel  cannot  be  invoked  for  the  reason 
that  it  was  not  pleaded.  However,  the  facts 
were  fully  set  forth  In  appellant's  cross- 
complaint,  and  the  mere  failure  to  allege  that 
by  reason  thereof  appellees  were  estopped 
as  to  the  one-half  interest  of  the  widow  will 
not  defeat  the  estoppel.  Where  the  facts 
pleaded  and  the  evideuce  show  that  the  re- 
lief sought  should  be  granted,  that  relief  will 


not  be  withheld  on  account  of  some  informal- 
ity in  the  pleadings.  Carlyle  v.  Sloan,  44  Or. 
357,  75  Pac.  217-222. 

[7]  Before  the  institution  of  this  suit  two 
of  tbe  minor  children  bad  died,  and  their  in- 
terest in  the  undivided  half  of  the  land  had 
descended  to  their  mother,  Guadalupe,  and 
the  four  surviving  minor  children.  It  is  the 
contention  of  appellant  Molina  that  this  aft- 
er-acquired Interest  in  the  premises  by  Guad- 
alupe, the  grantor  In  bis  deed,  enured  to  him. 

In  16  Cyc.  689,  the  general  rule  Is  stated 
as  follows:  "If  a  grantor  having  no  title,  a 
defective  title,  or  an  estate  less  than  that 
which  he  assumed  to  grant,  conveys  with 
warranty  or  covenants  of  like  Import,  and 
subsequently  acquires  the  title  or  estate 
which  he  purported  to  convey,  or  perfects 
his  title,  such  after-acquired  or  perfected 
title  will  inure  to  the  grantee  or  to  his  bene- 
fit, by  way  of  estoppel." 

Paragraph  723,  R.  S.  Arizona  1901,  which 
is  tbe  same  as  article  627,  Sayles'  Texas  Civil 
Statutes,  is  as  follows:  "Every  estate  in 
lands  which  shall  hereafter  be  granted,  con- 
veyed or  devised  to  one,  although  other 
words  heretofore  necessary  at  common  law 
to  transfer  an  estate  in  fee  simple  'be  not 
added,  shall  be  deemed  a  fee  simple,  if  a  less 
estate  be  not  limited  by  express  words  or  do 
not  appear  to  have  l)een  granted,  conveyed 
or  devised  by  construction  or  operation  of 
law." 

Guadalupe  Ramirez's  deed,  when  tested  by 
the  provisions  of  this  statute,  was  unques- 
tionably a  fee-simple  deed.  It  purported  to 
convey  tbe  lands  described  in  fee  simple. 
Gathered  from  the  deed,  that  was  the  evi- 
dent intention  of  the  grantor.  There  are  no 
words  of  limitation  in  the  deed,  and  no  law 
limiting  their  force  to  less  than  a  fee  simple. 
In  Lindsay  v.  Freeman,  83  Tex.  259,  264,  18 
S.  W.  727,  729,  in  speaking  of  a  deed  In  which 
the  granting  or  operative  words  were^s  here, 
and  of  their  force  and  effect  as  covenants 
of  title,  the  court  said:  "This  instrument  is 
not  a  mere  quitclaim,  or' a  release,  or  a  con- 
veyance of  the  right,  title,  and  Interest  which 
the  grantors  then  had.  It  inirports  'to  con- 
vey the  lands  and  land  certificates,'  and, 
purporting  to  convey  them  in  fee  simple,  it 
purports  to  convey  an  absolute,  indefeasible 
title.  It  Is  sudi  an  instrument  as  would 
protect  a  bona  fide  purchaser.  Richardson 
V.  Levi,  67  Tex.  364,  3  S.  W.  444.  If  the 
grantors,  the  Lowery  sisters,  did  not  possess 
the  estate  which  the  deed  purports  to' convey, 
nevertheless,  as  it  was  their  clear  intention, 
shown  by  the  deed,  to  convey  a  fee  simple, 
they  and  their  privies,  whether  in  blood,  in 
an  estate,  or  In  law,  are  estopped  to  claim 
by  an  after-acquired  title,  though  the  deed 
contains  no  warranty.  The  language  in  the 
deed  whereby  the  grantors  'convey'  the  fee- 
simple  estate  in  the  land  constitutes  a  recital 
which  imports  an  assertion  by  them  that 
they  are  the  owners  In  fee  simple  of  the 
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land,  and,  having  thus  asserted  the  fact  of 
their  ownership,  the  grantors  are  estopped 
to  deny  such  fact  Root  v.  Crocit,  7  Pa.  380; 
Jaclcson  ▼.  Parkhurst,  9  Wend.  [N.  Y.]  209." 
And  In  the  later  case  of  Scates  ▼.  Fohn 
(Tex.  ay.  App.)  59  S.  W.  837,  839,  Lindsay 
T.  Freeman  was  approved  in  this  language: 
"As  stated  In  the  opinion  in  that  case  (citing 
with  approval  from  certain  authorities): 
The  estoppel  does  not  depend  upon  the  ob- 
ligation of  the  covenant  of  warranty,  al- 
though the  books  sometimes  loosely  say  so. 
It  depends  on  good  faith,  right,  conscience, 
fair  dealing,  and  sound  judgment.  When  a 
person  competent  to  act  has  solemnly  made  a 
deed  (conveying  not  merely  his  Interest  at 
the  time,  but  a  fee-simple  estate),  he  shall 
not  be  allowed  to  gainsay  it  to  the  injury  of 
those  whom  be  has  misled  thereby.'  The 
warranties  created  by  our  statute  with  regard 
to  such  a  deed  are  that  the  estate  conveyed 
is  free  from  Incumbrances,  and  that  ttie 
grantor  has  not  conveyed  such  estate,  or  any 
right  therein,  to  any  other  person.  If  we 
treat  the  deed  as  containing  these  warran- 
ties, It  would  be,  if  anything,  a  stronger  as- 
severation by  the  grantor  than  without  them 
that  the  grantor  owned  the  estate  conveyed." 
Guadalupe  Ramirez  and  her  grantee,  Car- 
mellta  Oanepa,  are  estopped  to  deny  that  the 
title  to  the  interest  Inherited  by  the  mother 
from  her  deceased  children  passed  to  MoUna 
by  her  deed  of  April  17,  1900. 

[8]  The  appellees,  by  cross-appeal,  complain 
that  error  was  committed  by  the  trial  court 
In  requiring,  by  Its  Judgment,  that  appellees 
repay  to  Molina  the  $400  purchase  price  paid 
to  Guadalupe  Ramirez,  and  all  taxes  that 
appellant  had  paid  on  premises,  together  with 
6  per  cent  interest  on  all  such  sums,  as  a 
condition  precedent  to  the  Judgment  quieting 
their  title  to  premises  taking  efTect  This 
assignment  is  well  takea  The  pleadings  of 
appellant  were  framed  for  the  sole  purpose 
of  defeating  the  claims  of  appellees.  No 
facts  are  pleaded  •  by  appellant  Justifying 
such  a  Judgment,  as  the  only  affirmative  re- 
lief demanded  by  him  was  that  his  title  be 
quieted  as  against  appellees.  The  Judgment, 
In  requiring  appellees  to  pay  appellant  the 
sums  of  money  mentioned,  did  not  conform 
to  pleadings,-  but  was  outside  of  any  issue  in 
the  cas&  Ybarra  v.  Sylvany,  3  CaL  Cnrep. 
Cas.  749,  81  Pac.  1114;  Badaracco  v.  Bada- 
racco,  10  N.  M.  761,  65  Pac.  153;  Tlce  v. 
Derby,  69  Iowa,  316,  13  N.  W.  301. 

The  appellees  should  have  Judgment  uncon- 
ditionally quieting  their  title  to  all  of  said 
land,  except  the  one-half  of  the  mother  and 
the  Interest  therein  inherited  by  the  mother 
from  the  two  deceased  children,  as  to  which 
portions  the  appellant's  title  should  be 
quieted. 

The  case  is  reversed  and  remanded,  with 
directions  that  Judgment  be  entered  accord- 
ingly.   The  appellees  recover  costs  In  lower 


court  and  each  party  pays  bis  costs  In  this 
court 

FRANKLIN,  a  J,  and  CUNNINGHAM, 
J.,  concur. 

(15  Ariz.  277) 
DESMONT  V.  NAVAJO-APACHE  BANK  A 

TRUST  CO.  et  »!. 
(Supreme  Court  of  Arizona.     Jan.  27,  1914.) 

Appeal  and  Ebbob  (J  5*)— Remedy— Wbit  or 

Ebbob. 

On  and  after  October  1,  1913,  there  has 
been  no  law  authorizing  review  of  nn  order 
striking  plaintiff's  amended  complaint  from  the 
files  by  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8-21 ;   Dec.  Dig.  |  5.*] 

Error  from  Superior  Court  Navajo  Coun- 
ty;   Sidney  Sapp,  Judge. 

Action  by  Caroline  Desmont  against  the 
Navajo-Apache  Bank  &  Trust  Company  and 
others.  Judgment  In  favor  of  the  latter,  and 
the  former  brings  error.    Writ  quashed. 

Struckmeyer  &  Jenckes  and  Klbbey,  Ben- 
nett &  Bennett  all  of  Phoenix,  for  plaintiff  in 
error.  Clark  &  Tascher,  of  Prescott  for  de- 
fendants in  error. 

PER  CURIAM.  On  the  22d  day  of  Octo- 
ber, 1913,  the  plaintiff  herein  prosecuted  a 
writ  of  error  to  review  an  order  of  the  su- 
perior court  for  Navajo  county,  entered  on 
the  24th  day  of  October,  1012,  striUing  from 
the  dies  of  said  cause  the  second  amended 
complaint  of  the  plaintiff. 

The  defendants  move  to  quash  the  writ,  on 
the  ground  that,  when  the  plaintiff  com- 
menced the  prosecution  thereof,  there  was 
DO  law  authorizing  a  review  In  this  court  of 
the  Judgments  and  orders  of  superior  courts 
by  means  of  the  writ  of  error.  To  this  mo- 
tion the  plaintiff  has  made  no  objection,  and 
has  not  called  to  our  attention  any  law  which 
authorizes  this  court  to  review  by  a  writ 
of  error  prosecuted  subsequent  to  the  Ist 
day  of  October,  1913. 

We  are  of  opinion  that  the  motion  to  quash 
the  writ  of  error  should  be  granted,  and  It  is 
so  ordered. 

(16  Ariz.  278) 
FANCHER  T.  SUPERIOR  COURT  OF  MO- 
HAVE COUNT!  et  aL 

(Supreme  Court  of  Arizona.     Jan.  26,  1914.) 

COUBTS     (J     207*)— SUPBEME     CoOBTS-^UBIS- 
DICTION--CEBTIOBABI. 

The  Supreme  Court  has  power  to  issue 
certiorari  to  review  a  trial  court's  judgment 
only  in  those  cases  within  its  appellate  juris- 
diction, and  where  necessary  and  proper  to 
complete  ezerdse  thereof. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  I  207.*] 

Original  application  for  writ  of  certiorari 
by  A.  B.  Fancher  against  the  Superior  Court 
of  Mohave  County  and  J.  A.  Grelie.  Writ 
denied. 
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J.  E.  Riusen,  of  Preaoott,  and  Ross  n. 
Blakely,  of  ELlngman,  for  petitioner. 

PER  CURIAM.  It  Is  conceded  by  the  peti- 
tioner that  the  cause  of  action  herein  Is  not 
within  the  appellate  jurisdiction  of  this  court, 
and  an  examination  of  the  petition  sbotrs 
clearly  that  It  is  not.  On  the  authority  of 
Tyler  v.  District  Court,  14  Ariz.  6,  123  Pac. 
315,  and  State  ex  rel.  Wooster  t.  Sapp,  135 
Pac  718,  the  petition  for  the  writ  IB  denied. 

<15  Ariz.  trS) 

POWERS  et  al.  ▼.  SUPERIOR  COURT  OP 

SAKTA  CRUZ  COUNTY. 
(Supreme  Court  of  Arizona.     Jan.  26,   1914.) 
Courts    ({   207»)— Supbemb   Coubts— Juris- 

DICTIO.V— CEBTIOBABI, 

The  Supreme  Court  has  power  to  issue 
certiorari  to  review  a  trial  court's  judgment 
ODly  in  those  cases  witUn  its  appellate  juris- 
diction, and  where  necessary  and  proper  to 
complete  exercise  thereof. 

[Ed.  Note.— For  other  cases,  see  Courts, 
DfiC  Dig.  i  207.»] 

Application  by  Frank  Powers  and  another 
for  writ  of  certiorari  against  the  Superior 
Court  of  Santa  Cruz  County.     Writ  denied. 

Owen  T.  Rouse,  of  Tucson,  for  petitioners. 

PER  CURIAM.  The  writ  is  asked  for  on 
the  ground  that  the  petitioners  have  no 
remedy  by  an  appeal ;  the  matter  not  being 
within  the  appellate  jurisdiction  of  this 
court  On  tliis  ground  the  petition  must  be 
denied.  Tyler  t.  District  Court,  14  Ariz.  6, 
123  Pac.  315:  State  ex  rel.  v.  Sapp,  135  Pac. 
718. 

If  the  cause  be  one  within  our  appellate  ju- 
risdiction, wUcb  we  do  not  decide,  the  peti- 
tioners do  not  contend,  nor  does  an  Inspection 
of  the  petition  disclose,  that  the  issuance  of 
the  writ  is  either  necessary  or  proper  for  the 
complete  exercise  of  such  jurisdiction.  In 
causes  within  the  appellate  jurisdiction  of 
this  court,  the  writ  may  issue  wherever  nec- 
essary and  proper  for  the  complete  exercise 
of  such  jurisdiction.  Article  6,  |  4,  Constitu- 
tion of  Arizona.  The  case  before  us  does  not 
come  within  such  provision.  The  petition  for 
the  vrrit  must  be  denied.    It  is  so  ordered. 


(56  Colo,  m) 

OLSON  V.  PEOPLE. 
(Supreme  (3ourt   of  Colorado.     April  7,  1913. 

Rehearing  Denied   Jan.  12,   1914.) 
1.  Fenckb  (I  28*)— DEBTBVcnoif. 

Under  Rev.  St.  1908,  {  5787,  providing  that 
all  roads  over  private  lands  that  have  been  used 
adversely  without  interruption  or  objection  on 
the  part  of  the  owners  of  such  lands  for  20  con- 
secutive years  are  public  highways,  the  user 
must  be  adverse  under  a  didm  of  nght,  the  line 
of  road  must  be  reasonably  definite  and  certain, 
there  must  Be  an  unqualified  intention  to  set 
apart  a  line  for  the  road,  and  the  use  must  be 
more  than  a  permissive  use,  and  hence,  where 
the  evidence  did  not  show  such  facts,  it  was  not 
a  defense  to   a  prosecution   for  malicious  mis- 


chief, in  pulling  down  and  destroying  a  fencc^ 
that  it  ob«tructed  a  road  which  was  never  Itdd 
out  as  a  public  highway  if  such  an  act  could 
ever  be  so  justified. 

[Ed.  I^ote.— l"'or  other  cases,  see  Fences,  Cent. 
Dig.  K  02-07;    liiK.  Dig.  i  28.*] 

2.  FBHOES  (i  28*)- SUFFICIBNCT  OF  EVIBKNCB. 

On  a  trial  for  malicious  miscbief,  where 
there  was  evidence  that  a  witness  commenced 
to  erect  a  fence  by  setting  posts,  that  the  next 
day  he  found  that  they  had  been  pulled  out,  that 
he  continued  setting  the  posts,  and  on  looking 
back  saw  defendant  pull  one  of  them  out,  the 
circumstances  warranted  a  finding  that  he  had 
had  also  pulled  others  out. 

[Ed.  Note.— For  other  cases,  see  Fences,  Gent. 
Dig.  H  62-67;    Dec.  Dig.  |  28.»] 

3.  Fences  ({  28*)- Issues,  Pboof,  and  Tabi- 

ANCB. 

Evidence  that  accused  pulled  out  a  post  or 
posts  of  a  fence  in  process  of  erection  supported 
a  charge  of  pulling  down  and  destroying  a 
fence.  ' 

[Ed.  Note.— For  other  cases,  see  Fences,  Cent. 
Dig.  U  62-67;   Dec  Dig.  g  28.»] 

Error  to  Huerfano  Goonty  Court;  Henry 
Blickhahn,  Judge. 

Charles  Olson  was  convicted  of  malicious 
mischief,  and  he  brings  error.    Affirmed. 

Cline  &  Starbuck,  of  Walsenburg,  for 
plaintiff  in  error. 

MUSSER,  C.  J;  [1, 1]  Plaintiff  in  error, 
who  was  defendant  below,  was  charged  with, 
found  guilty  of,  and  Sued  for  malicious  mis- 
chief in  pulling  down  and  destroying  a  fence. 
The  trial  was  to  the  court  The  evidence 
for  the  people  was  that  on  a  certain  day  one 
Miller  commenced  to  erect  a  wire  fence  on 
bis  land  by  setting  posts  about  four  or  Ave 
steps  apart  The  next  day  he  found  that  the 
posts  he  had  set  were  pulled  out.  He  contin- 
ued the  work  of  setting  the  posts  and  on 
looking  back  saw  the  defendant  pull  one  of 
them  out.  For  justlUcatlon,  the  defendant 
contended  and  attempted  to  prove  that  the 
posts  were  set  on  a  public  highway  and  ob- 
structed it  He  also  contended  that,  if  he 
was  wrong  in  this,  nevertheless  he  was  not 
guilty  of  pulling  down  and  destroying  a  fence 
as  charged,  because  the  evidence  showed  that 
be  had  only  pulled  up  a  post  These  are  his 
contentions  here  We  do  not  intend  to  de- 
cide that  an  Individual  is  Justified  In  taking 
the  law  into  his  own  hands  to  redress  a 
wrong  to  the  public  by  removing  such  an 
obstruction  in  a  highway  in  the  manner  that 
this  was  done  If  such  an  act  can  ever  be 
so  Justified,  It  cannot  be  under  the  facts  in 
this  record;  tor  the  evidence  does  not  estal)- 
llsh  the  existence  of  a  public  highway.  It 
was  not  claimed  that  the  road  over  Miller's 
land  was  ever  laid  out  as  a  public  highway, 
but  it  Is  claimed  that,  by  user  for  more  than 
20  years,  such  character  was  given  to  It  by 
clause  3  of  section  5787,  Rev.  Stat.,  by  which 
"all  roads  over  private  lands  that  have  been 
used  adversely  without  interruption  or  objec- 
tion on  the  part  of  the  owners  of  such  lands 
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for  twenty  consecutive  years"  are  declared 
public  hl^ways. 

In  Lieber  v.  People,  33  Colo.  493,  81  Pac. 
270,  It  was  said,  In  speaking  of  tbls  statute: 
"The  user,  necessary  to  give  a  road  tlie  char- 
acter of  a  public  highway,  under  the  last- 
dted  statute,  must  have  been  adverse,  that 
is,  under  a  claim  of  right;  the  line  of  road 
must  have  been  reasonably  definite  and  cer- 
tain; there  must  have  been  an  unqualified 
intention  to  set  apart  a  line  for  the  road,  and 
the  use  must  have  been  more  than  a  mere 
permissive  use." 

[)]  In  the  light  of  tbls  opinion,  the  evi- 
dence in  this  record  was  not  sufficient  to 
make  the  road  over  Miller's  land  a  public 
one.  The  court  did  not  find  how  many  posts 
the  defendant  pulled  out  While  he  was 
seen  to  pull  out  but  one,  the  drcnmstances 
would  warrant  the  court  in  believing  that 
he  had  removed  others.  The  contention  that 
pulling  out  a  post  or  posts  of  an  incomplete 
fence  vriU  not  support  a  charge  of  pulling 
down  and  destroying  a  fence  seems  to  have 
support  in  Burch  v.  State  (Tex.  Cr.  App.)  67 
S.  W.  500.  However,  it  appears  less  tech- 
nical and  more  in  keeping  with  our  statute 
to  say  that  a  charge  of  pulling  down  and 
destroying  a  fence  is  sufficiently  proved  by 
showing  the  pulling  out  of  a  post  or  posts 
of  a  fence  in  process  of  erection. 

The  judgment  Is  affirmed. 

Judgment  affirmed. 

GABBBBT  and  HILL,  33.,  concur. 

(66  Colo.  322) 

NOLDS  et  al.  v.  HENDBIE  &  BOLTHOPF 

MFG.  CO. 
(Supreme  Court  of  Colorado.     Jan.  12,  1913.) 

1.  LiuiTATioN  OF  Actions  (|  59*)— Penal- 
ties—Accrual. 

Under  Rev.  St.  1908,  {  911,  requiring 
every  domestic  and  foreign  corporation  to  file 
an  annual  report  within  60  daya  after  January 
1st  in  each  year,  and  providing  that,  if  any 
corporation  sball  fail  to  file  such  report,  the 
ofilcerg  and  directors  thereof  shall  be  jointly 
and  severally  liable  individually  for  all  debts 
of  the  corporation  contracted  during  the  year 
preceding  the  time  when  such  report  should 
have  been  made  and  filed,  section  916,  requiring 
foreign  corporations  doing  business  in  the  state 
to  fife  with  the  Secretary  of  State  a  copy  of 
their  charter  or  certificate  of  incorporation, 
section  917,  requiring  such  corporations  to  file 
with  the  Secretary  of  State  and  recorder  of 
deeds  of  the  county  in  which  their  business  is 
carried  on  a  certificate  designating  their  prin- 
cipal place  of  business  and  an  agent  upon  whom 
service  may  be  made,  and  section  919,  providing 
that  a  failure  to  comply  with  sections  916  and 
917  shall  render  every  officer,  agent,  and  stock- 
holder jointly  and  severally  personally  liable  on 
all  contracts  made  during  the  time  that  such 
corporation  is  so  in  default,  where  a  foreign 
corporation  which  had  not  complied  with  sec- 
tions 916  and  917  contracted  a  debt  in  June 
and  July,  1909,  and  filed  no  annual  report  with- 
in 00  days  after  January  1,  1910,  an  action 
brought  against  directors  in  January,  1911,  was 
not  barred  by  section  4068,  requiring  actions 
for  a  penalty  to  be  commenced  within  one  year 


after  the  offense  is  committed,  since,  though 
the  penalty  prescribed  by  section  919  was  bar- 
red, that  prescribed  in  section  911  did  not  ac- 
crue until  60  days  after  January  1,  1010. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Clent.  Dig.  iS  329-332 ;  Dec.  Dig.  i 
69.»] 

2.   COBPOBATIONS     (J     649*)- FOREIOR     COEPO- 
BATIONS — NONCOMPUANCK     WITH     STATUTB — 

Liability  or  Ofticebs  and  Dibectors. 
Under  Rev.  St.  1908,  |  916,  requiring  for- 
eign corporations  doing  business  in  the  state  to 
file  a  copy  of  their  charter  or  certificate  of  in- 
corporation with  the  Secretary  of  State,  sec- 
tion 917,  requiring  them  to  file  with  the  Secre- 
tary of  State  and  recorder  of  deeds  a  certifi- 
cate designating  their  principal  place  of  busi- 
ness and  an  agent  upon  whom  service  may  be 
made,  and  section  911,  requiring  every  domes- 
tic and  foreign  corporation  to  file  an  annual 
report  within  60  days  after  January  Ist  in  each 
year,  and  providing  that,  if  any  corporation 
shall  fail  to  file  such  report,  its  officers  and 
directors  shall  be  jointly  and  severally  individu- 
ally liable  for  all  debts  contracted  during  the 
year  preceding  the  time  when  such  report 
should  have  been  made  and  filed,  the  failure  of 
a  foreign  corporation  to  comply  with  sections 
016  and  917,  does  not  relieve  it  of  its  duty  to 
file  an  annual  report  or  relieve  its  officers  and 
directors  of  the  liability  imposed  for  a  failure 
to  file  such  report. 

[EH.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  2518 ;    Dec.  Dig.  {  649.*] 

Error  to  C!ounty  Court,  City  and  C!ounty  of 
Denver;  George  W.  Dunn,  Judge. 

Action  by  the  Hendrie  &  BolthoO  Manufac- 
turing Company  against  E.  3.  Nolds  and  an- 
other. Judgment  for  plaintifC,  and  defend- 
ants bring  error.    Affirmed. 

F.  A.  Williams  and  D.  B.  Patterson,  both 
of  Denver,  for  plaintiffs  In  error.  Morris  & 
Grant,  of  Denver,  for  defendant  in  error. 

MUSSER,  C.  J.  [1]  A  mining  company  cre- 
ated as  a  corporation  under  the  laws  of 
Arizona,  in  January,  1909,  came  into  this 
state  and  commenced  doing  business  here  in 
March  or  April  of  the  same  year.  The  com- 
pany never  complied  with  section  916,  Bev. 
Stat  1908,  requiring  foreign  corporations,  do- 
ing business  in  this  state,  to  file  in  the  office 
of  the  Secretary  of  State  a  copy  of  their 
charter  or  certificate  of  incorporation,  nor 
with  section  917,  requiring  such  corporations 
to  file  in  the  office  of  the  Secretary  of  State 
and  of  the  recorder  of  deeds  of  the  county  In 
which  their  business  was  carried  on  a  cer- 
tificate designating  its  principal  place  of 
business  in  this  state  and  an  agent  upon 
whom  service  may  be  made,  and  no  annual 
report  of  the  company  was  ever  filed  under 
section  911. 

The  plaintlfTs  in  error  were  directors  of 
the  company.  In  June  and  July,  1909,  the  de- 
fendant in  error  sold  and  charged  to  the  com- 
pany a  bill  of  merchandise.  This  was  not 
paid  for,  and  on  January  11, 1011,  a  suit  was 
begun  before  a  Justice  of  the  peace  against 
the  plaintiffs  in  error  to  recover  the  debt 
due  on  account  of  the  merchandise  sold.  It 
is  provided  in  section  919  that  a  failure  to 
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comply  with  the  provisions  of  sections  916 
and  917  "shall  render  each  and  every  officer, 
agent  and  stockholder  of  any  sach  corpora- 
tion, 80  falling  herein,  Jointly  and  severally 
personally  liahle  on  any  and  all  contracts  of 
such  company  made  within  this  state  dur- 
ing the  time  that  such  corporation  is  so  In 
default"  Section  911  provides  that  every  do- 
mestic and  foreign  corporation  shall  file  an 
annual  report  within  60  days  next  after  the 
Ist  day  of  January  in  each  year,  and  that 
If  any  corporation  shall  fall,  refuse,  or  omit 
to  file  such  report  and  to  pay  the  fees  pre- 
scribed therefor  within  the  time  prescribed 
"all  the  officers  and  directors  of  said  corpo- 
ration shall  be  Jofntly  and  severally  and  in- 
dividually liable  for  all  debts  of  such  cor- 
poration *  *  *  that  shall  be  contracted 
during  the  year  next  preceding  the  time  when 
such  report  should  by  this  section  have  been 
made  and  filed  and  until  such  report  shall  be 
made  and  filed." 

On  appeal  to  the  county  court,  the  plain- 
tiffs  in  error,  at  the  proper  time  and  in  the 
proper  manner,  pleaded  the  one-year  statute 
of  limitations  In  section  4068,  which  pro- 
vides that  all  actions  for  any  penalty  or  for- 
feiture of  any  penal  statute  "shall  be  com- 
menced within  one  year  next  after  the  of- 
fense is  committed  and  not  after  that  time." 
This  plea  was  overruled,  and  judgment  was 
rendered  against  the  plaintiffs  in  error. 
They  contend  that  the  failure  to  file  the  char- 
ter or  certificate  of  incorporation  of  the  for- 
eign mining  company  was  the  offense  com- 
mitted ; '  that  the  company  commenced  to  do 
business  in  this  state  In  March  or  April, 
1909 ;  that  the  goods  were  purchased  in  June 
and  July,  1909 ;  that  the  suit  was  commenc- 
ed in  January,  1911,  a  period  of  more  than 
one  year  after  the  company  commenced  to  do 
business  in  this  state  and  more  than  one  year 
after  the  goods  were  purchased  and  all  of 
which  is  undisputed.  Wherefore,  they  say 
the  court  committed  error  in  overruling  their 
plea  of  the  statute  of  limitations.  The  de- 
fendant in  error  contends  that,  even  if  the 
statute  of  limitations  against  an  action  for 
the  penalty  prescribed  in  section  919  had  run 
when  the  suit  was  commenced  before  the  Jus- 
tice of  the  peace,  nevertheless  the  plaintifFs 
In  error  were  liable  for  the  penalty  prescrib- 
ed in  section  911.  The  evidence  is  uncontra- 
dicted that  the  mining  company  failed  to  file 
an  annual  report  vtrlthin  60  days  after  the 
1st  day  of  January,  1910.  If  it  was  its  duty 
to  file  an  annual  report  within  that  time,  it 
was  in  default  on  March  2,  1910,  and  the 
plaintiffs  in  error,  who  were  directors  of  the 
defaulting  company,  became  Jointly  and  sev- 
erally and  individually  liable  for  all  debts  of 
-the  company  that  had  been  contracted  during 
the  year  next  preceding  the  time  when  such 
report  should  have  been  made  and  filed.  This 
was  another  and  different  penalty  from  the 
-one  prescribed  in  section  919,  and  for  an  en- 
itirely  different  offense.    The  goods  bad  been 


purchased  and  a  debt  had  been  thereby  con- 
tracted during  the  year  ncixt  preceding  the 
time  When  the  annual  report  of  1910  should 
have  been  made  and  filed.  The  one  year's 
statute  of  limitation  against  an  action  for 
the  recovery  of  the  penalty  prescribed  In  sec- 
tion Oil  for  failure  to  file  the  annual  report 
began  to  run  on  March  2, 1910,  and  the  action 
was  commenced  in  January,  1911,  which  was 
less  than  one  year  after  the  offense  had  been 
committed. 

[2]  The  brief  of  the  plaintiffs  in  error  is 
devoted  almost  entirely  to  the  question  of  the 
bar  of  the  statute  of  limitations  on  the  pen- 
alty prescribed  by  section  919.  All  that  is 
said  in  their  brief  concerning  the  penalty 
prescribed  by  section  911  is  this :  "By  what 
statute,  rule,  or  principle  can  a  foreign  cor- 
poration be  required  to  file  annual  reports  in 
this  state,  when  it  has  not  invoked  or  sub- 
mitted to  the  Jurisdiction,  has  not  filed  its  ar- 
ticles of  Incorporation,  appointed  a  resident 
agent,  or  paid  the  fees  necessary  to  acquire 
legal  status  here?"  Thdr  posltioa,  therefore, 
seems  to  be  that  a  foreign  corporation  that 
has  not  complied  with  the  requirements  of 
sections  916  and  917,  though  it  is  doing  busi- 
ness in  this  state,  is  free  from  the  provisions 
of  section  911  requiring  an  annual  report 
This  cannot  be  the  law.  The  section  does 
not  say  that  foreign  corporations  that  have 
complied  with  the  requirements  of  our  law 
as  laid  down  in  sections  016  and  917  must  ffie 
an  annual  report,  but  all  foreign  corporations. 
The  contention  of  the  plaintiffs  in  error 
would  lead  to  this:  A  foreign  corporation 
that  met  the  requirements  of  our  laws  before 
it  began  doing  business  here  would  have  to 
file  the  annual  report  as  would  also  domes- 
tic corporations,  but  a  foreign  corporation 
that  comes  into  this  state  in  violation  of  our 
law  and  does  business  here  Is  freed  from 
the  necessity  of  making  an  annual  report 
That  would  be  a  reward  for  the  violation  of 
law  and  a  punishment  for  its  obedience. 
Surely  a  foreign  corporation  that  does  busi- 
ness In  our  state  cannot  be  heard  to  say  tliat 
it  is  freed  from  the  duties  required  by  one 
statute  because  it  has  violated  those  requir- 
ed by  another.  The  mining  comi>any  in  ques- 
tion was  doing  business  here  in  the  year 
1909,  and  upon  no  principle  of  law  can  it  or 
Its  ofllcers  or  directors  be  heard  to  say  that, 
because  they  violated  one  law  of  this  state, 
they  were  freed  from  the  obligations  impos- 
ed by  another.  To  so  free  them  would  be  to 
say  that  domestic  corporations  and  foreign 
corporations  that  have  complied  with  our 
laws  are  visited  with  burdens  from  which 
outlaw  corporations  are  freed  by  their  very 
outlawry.  We  do  not  Intend  to  intimate  that 
the  Secretary  of  State  would  have  to  receive 
or  file  an  annual  report  of  a  foreign  corpora 
tion  that  is  doing  business  here  in  violation 
of  the  laws  of  the  state,  nor  that  the  tender 
of  such  a  report  with  the  proper  fee  would 
relieve  the  officers  and  directors  of  the  Uabil- 
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Ity  imposed  by  section  Oil.  It  may  be  that 
the  Secretary  of  State  would  be  Justified  In 
refusing  to  file  such  a  report,  and  that  hljs 
refusal  might  be  such  an  omission  to  file  as 
would  make  the  officers  and  directors  liable 
for  the  penalty.  The  position  of  an  outlaw  is 
never  an  easy  one. 

The  Judgment  is  affirmed. 

Judgment  affirmed. 

GABBERT  and  HILL,  JJ.,  concur. 

(M  Colo.  88«)  """"" 

COLORADO  CITY  t.  HUNT. 
(Supreme  Court  of  Colorado.     Jan.  12,  1914.) 

MCNIOIPAL  COSPOBATIONB  (|  805*)— iNJtrBnES 
TO  PEB80N8  OR  STBXBTS  —  ACTIONS  —  CoN - 
TBIBXrrOBT  Nbouoencb. 

Plaintiff,  who  had  lived  in  the  vicinity  for 
over  two  years,  was  familiar  with  the  ditch  in 
the  alley  leading  to  ber  home  which  she  claim- 
ed caused  her  injuries.  It  appeared  that  she 
had  been  away  for  some  time  and  on  returning 
found  that  the  ditch  had  been  opened  and  was 
hurt  in  attempting  to  jump  it  Held,  that 
plaintiff  was-  guilty  of  contributory  negligence 
as  a  matter  of  law  in  attempting  to  jump  the 
ditch  and  could  not  recover  against  the  munic- 
ipality for  Injuries  received  in  ber  attempt. 

[E2d.  Mote.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1677,  1688;  Dec. 
Dig.  S  805.*] 

Error  to  District  Court,  El  Paso  County; 
J.  W.  Sheafor,  Judge. 

Action  by  Wllla  Hunt  against  the  City  of 
Colorado  City.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

F.  F.  Schrelber,  of  Denver,  for  plaintiff 
in  error.  Vanatta  ft  Dolph,  of  Colorado 
Springs,  for  defendant  In  error. 

HILL,  J.  Many  errors  are  assigned.  It  is 
unnecessary  to  pass  upon  them  In  detail,  for 
the  verdict  was  wholly  unwarranted  by  the 
evidence.  It  is  apparent  from  the  record 
that  the  case  cannot,  at  another  hearing, 
present  any  aspect  materially  different  from 
that  In  which  it  now  appears. 

Mrs.  Hunt  brought  this  action  on  account 
of  personal  injuries  resulting  from  the  city's 
alleged  negligence  in  falling  to  put  In  a  safe 
condition  for  travel  a  portion  of  an  alley 
which  It  is  alleged  had  been  rendered  un- 
safe by  reason  of  certain  work  done  therein 
by  the  dty  In  cleaning  out  an  Irrigation  ditch 
which  crosses  the  alley.  Verdict  and  Judg- 
ment were  in  her  favor. 

The  evidence  discloses  that  she  bad  lived 
in  the  vicinity  of  where  the  accident  occur- 
red for  over  two  years ;  that  she  knew  that 
the  ditch  crosses  the  alley ;  that  she  bad  re- 
peatedly crossed  it  but  for  some  time  it  had 
been  filled  up  at  this  place ;  that  she  was  in 
Manltou  at)out  two  weeks,  returning  with 
her  sister-in-law  the  night  of  the  accident; 
that  when  they  left  the  street  car  they  took 
a  cut-off    route    to    her    home,    which    led 


through  vacant  lots  as  well  as  tbls  all«y; 
that  when  she  got  to  the  ditch  she  discover- 
ed that  there  had  been  something  done  to  it; 
that  sand  was  piled  up  on  the  side  she  came 
to ;  that  before  she  Jumped  she  saw  the  ditch 
had  been  dug  out,  she  could  not  see  how 
deep;  that  she  thought  It  about  two  feet 
wide;  that  she  knew  what  ditch  it  was  and 
could  see  It  had  been  cleaned  out,  but  she 
could  not  see  how  deep;  that  It  was  very 
dark  that  night;  that  the  ridge  made  by 
the  dirt  was  about  a  foot  and  a  half  high ; 
that  her  sister-in-law  preceded  her  over  the 
ditch  and  she  went  np  about  two  feet  where 
she  thought  it  a  better  place  and  Jumped  to 
get  across;  that  she  hit  a  boulder  and  fell 
on  her  side;  that  she  did  not  Jump  far 
enough  to  light  on  the  other  side;  that 
when  they  got  there  her  sister-ln-law  said 
they  would  have  to  Jump  the  ditch;  that  she 
did  not  Jump  where  her  sister-ln-law  Jump- 
ed; that  when  she  Jumped  the  sand  slipped 
under  her  feet  The  testimony  Is  undisputed 
that  there  was  a  bridge  across  this  ditch  at 
one  of  the  streets  which  parallels  this  alley, 
and  that  there  were  several  ways  by  which 
the  defendant  could  have  gone  around  and 
gotten  home  without  crossing  the  ditch  In 
the  alley  after  ascertaining  Its  condition. 

There  Is  no  evidence  that  there  was  any 
water  in  the  ditch;  the  Inference  Is  to  the 
contrary;  and  there  is  no  evidence  which 
discloses  any  emergency  constraining  them  to 
travel  in  a  hurry  or  over  any  dangerous 
place.  Certainly  a  person  cannot  heedlessly 
rush  into  danger  (the  existence  of  which  he 
is  perfectly  aware  of)  and  then  hold  another, 
whether  negligent  or  not,  responsible  for  the 
consequences.  In  her  cross-examination  the 
sister-in-law  stated  that  she  realized  It  was 
dangerous  when  she  tried  to  Jump;  that  she 
did  not  take  any  precaution  to  see  whether 
it  was  narrower  at  any  other  place;  that 
she  Just  took  her  own  risk  and  Jumped.  The- 
evidence  Is  convincing  that  the  defendant  in 
error  did  likewise,  and  with  full  knowledge 
of  the  dangerous  condition,  and  without  us- 
ing any  reasonable  effort  to  ascertain  the 
extent  of  the  danger,  or  If  it  could  be  avoid- 
ed, and  without  any  necessity  for  so  doing, 
she  proceeded  to  attempt  to  Jump  across  the 
ditch;  for  these  reasons  (assuming  arguendo 
that  the  dty  was  negligent)  she  was  guilty 
of  contributory  negligence  as  a  matter  of  law 
and  must  t>e  held  to  the  result,  as  her  sister- 
ln-law  stated  concerning  herself,  of  taking 
ber  own  risk.  Authorities  sustaining  this 
conclusion  are  Union  C.  &  C.  Co.  v.  Sund- 
berg,  36  Colo.  8,  85  Pac.  319;  WeUs  et  al.  v. 
Coe,  9  Colo.  159,  11  Pac.  50 ;  C!olorado  Cent 
R.  R.  Co.  v.  Martin,  T  Colo.  592,  4  Pac.  1118; 
Garbanati  v.  City  of  Dnrango,  30  Colo.  358, 
70  Paa  686;  Colo.  &  Southern  Co.  v.  Rey- 
nolds, 61  (3olo.  231,  116  Pac.  1043;  Irion  v. 
City  of  Saginaw,  120  Mich.  295,  79  N.  W. 
572;  Black  v.  aty  of  Manistee,  107  Micb.  60, 
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04  N.  W.  868;  City  of  Columbus  v.  Griggs, 
U3  Ga.  607,  38  S.  E.  953,  84  Am.  St  Rep. 
257;  Gerdes  v.  Iron  &  Foundry  Co.,  124  Mo. 
347,  27  S.  W.  615. 

For  the  reasons  stated  tbe  Judgment  is  re- 
versed. 

Reversed. 

MUSSER,  C.  J.,  and  GABBEBT,  X,  con- 
car. 

(56  Colo.  214) 

TAYLOR  et  al.  ▼.  MARSHALL. 

(Sapi«me  Court  of   Colorado.     Oct.   6,   1918. 

Rehearing  Denied  Jan.  12,  1914.) 

executobs  and  ad1uni8tbat0bs  (s  238*)— 
Claim  aoainst  Estate— Noticb—Fbaud. 
An  administrator  with  the  will  annexed 
Btood  in  a  fiduciary  relation  to  the  beneficiaries 
nnder  the  will,  and  where,  on  appointment,  he 
adTised  some  of  the  beneficiaries  that  he  did 
not  have  and  would  not  assert  any  claim 
against  the  estate,  he  was  reguired  to  give  the 
beneficiaries  notice  of  his  claim  afterwards  fil- 
ed and  allowed  against  the  estate  and  to  afford 
them  an  opportunity  to  contest  it,  and,  where 
no  such  notice  was  given,  equity  will  set  the 
allowance  aside. 

[EM.  Kote.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {I  844-848; 
Dec.  Dig.  §  238.*] 

Error  to  District  Court,  Denver  County; 
Carlton  M.  Bliss,  Judge. 

Action  by  Florence  B.  Taylor  and  others 
to  set  aside  the  allowance  of  a  claim  to  Ozet- 
ta  Marshall,  administratrix  with  the  will  an- 
nexed of  Dillie  S.  Aldrich,  deceased,  against 
tbe  decedent's  estate.  From  a  Judgment  of 
dismissal,  plaintiffs  bring  error.     Reversed. 

Robert  H.  Kane,  of  Denver,  for  plaintUIs 
in  error.  John  Home  Chiles,  of  Denver,  for 
defendant  In  error. 

GABBERT,  J.  DUlle  S.  Aldrlch  resided  at 
Solomon,  Kan.  She  executed  a  will,  naming 
the  defendant  In  error  executrix.  The  tes- 
tatrix died  at  the  place  of  her  residence. 
The  defendant  In  error  was  a  resident  of 
Colorado  and,  it  seems,  could  not  act  as  ex- 
ecutrix in  Kansas,  where  the  will  was  pro- 
bated. For  this  reason  a  resident  of  Kansas 
was  appointed  administrator  with  the  will 
annexed.  A  part  of  the  estate  was  located 
In  Denver,  and  the  defendant  In  error  was, 
by  the  county  court  In  this  city,  appointed 
admlnstratrix  with  the  will  annexed  and 
took  charge  of  the  property  of  the  estate  lo- 
cated In  this  state.  Thereafter  she  filed  her 
personal  claim  against  the  estate.  The  court 
appointed  a  special  administrator  to  Inves- 
tigate and  pass  upon  the  validity  of  her  claim 
and  report  to  the  court  In  due  time  the 
special  administrator  filed  his  report  with  the 
court,  recommending  the  allowance  of  the 
claim,  which  was  accordingly  allowed.  The 
special  administrator  appears  to  have  acted 
in  good  faith,  although  notice  of  the  pend- 
ency of  the  claim  was  not  given  to  the  ben- 


eficiaries under  the  will,  neither  were  they 
aware  of  the  fact  that  the  claim  had  been 
filed  against  the  estate.  Plaintiffs  in  error, 
the  legatees  of  the  deceased,  brought  an  ac- 
tion to  have  the  allowance  of  the  claim  set 
aside.  The  basis  of  their  action  was  the 
fraud  practiced  by  the  claimant,  whereby  they 
wer»  prevented  from  contesting  the  dalm. 
The  trial  of  the  case  resulted  In  a  Judgment 
dismissing  the  action  of  plalntifDa.  We  think 
this  was  error. 

It  appears  without  question  that  the  lega- 
tees, plaintiffs  In  error,  were  not  aware  that 
the  claim  had  been  filed  or  allowed  against 
the  estate  until  something  like  a  year  after 
its  allowance.  They  commenced  their  suit 
promptly  after  obtaining  this  knowledge. 
Sufficient  appears  In  the  record  and  testi- 
mony to  Justify  a  careful  consideration  of 
the  validity  of  the  claim  and  the  amount  to 
which  the  claimant  may  be  entitled.  The  un- 
disputed evidence  is  to  the  effect  that  when 
the  defendant  In  error  was  appointed  admin- 
istratrix with  the  will  annexed,  she  advised 
some  of  the  plaintiffs  In  error  that  she  did 
not  have  any  claim  against  the  estate  and 
would  not  assert  one.  Her  relations  with 
the  plaintiffs  In  error  were  fiduciary,  and, 
having  Informed  them  that  she  did  not  have 
and  would  not  assert  a  personal  claim  against 
the  estate,  equity  and  good  conscience  requir- 
ed, when  she  had  filed  a  claim  against  the 
estate,  that  she  should  give  the  legatees  no- 
tice of  this  fact  and  thus  afford  them  an 
opportunity  to  contest  It  We  think  the  case 
made  by  the  plaintiffs.  In  view  of  all  the  cir- 
cumstances, falls  within  the  rule  to  the  ef- 
fect that  a  court  of  equity  will  Interfere  to 
restrain  the  use  of  an  advantage  gained  In 
a  court  of  ordinary  Jurisdiction,  where  such 
advantage  has  been  gained  by  the  fraud  of 
the  prevailing  party.  Pearce  v.  Olney,  20 
Conn.  544. 

The  Judgment  cif  the  district  court  Is  re- 
versed, with  Instructions  to  enter  a  Judg- 
ment setting  aside  the  allowance  of  the  claim 
by  the  county  court 

Judgment  reversed. 

MUSSER,  O.  J.,  and  HILL,  J.,  concur. 

Supplemental  Opinion. 

GABBERT,  J.  Some  question  appears  to 
have  arisen  in  the  minds  of  counsel  regard- 
ing the  effect  of  our  ruling.  When  the  Judg- 
ment we  have  directed  Is  entered,  the  mat- 
ter of  the  claim  of  Miss  Marshall  will  stand 
for  hearing  and  trial  de  novo,  before  the 
county  court  on  notice  to  the  parties  Inter- 
ested in  the  estate  of  the  testatrix.  Noth- 
ing In  the  opinion  is  to  be  construed  as  hold- 
ing that  her  claim  is  Invalid.  This  Is  a 
question  which  the  county  court  must  de- 
termine, If  further  proceedings  are  had  in 
that  tribunal. 
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(66  Colo.  330) 

■    SARKISIAN  T.  PEOPLE. 

(Supreme  Court  of  Colorado.     Jan.  5,  1914.) 

1.  CBTMINAL  liAW    (SS  419,   420*)— BVIDENCB— 

Hbabsat. 

On  a  trial  for  using  instruments  on  a  preg- 
nant woman  with  intent  to  procure  a  m&car- 
riage,  the  testimony  of  such  woman  that,  in 
response  to  an  inquiry  as  to  whether  be  4new 
any  doctor  that  would  help  her  out  of  her  trou- 
ble, a  druggist  told  her  that  he  would  give 
her  the  name  of  a  doctor  who  would,  and  then 
wrote  accused's  name  on  a  card  and  gave  it  to 
her,  with  no  evidence  connecting  accused  with 
such  druggist  or  showing  that  the  druggist  had 
any  authority  to  represent  accused,  was  hear- 
say and  improperly  admitted,  though  the  card 
was  competent  to  show  how  she  came  to  go  to 
accused's  office. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  975J-983 ;  Dec  Dig.  SS  41». 
420.»] 

2.  Cbimiral  Law  (SS  419,  420»)— Evidkncb— 
Hkabsat. 

On  a  trial  for  using  instruments  on  a  preg- 
nant woman  with  intent  to  procure  a  miscar- 
riage, the  testimony  of  such  woman  that  she 
left  a  request  with  accused's  wife  to  have  him 
call  her  up  on  his  "return  to  his  office  was  not 
hearsay  but  evidence  of  a  fact 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  973-983 ;  Dec.  Dig.  SS  419, 
420.*] 

Gabbert,  J.,  dissenting. 

En  Banc.  Error  to  District  CJourt,  City  and 
County  of  Denver ;  Harry  C.  Riddle,  Judge. 

T.  Sarklsian  was  convicted  of  an  offense, 
and  be  brings  error.    Reversed. 

O.  N.  Hilton,  E.  N.  Burdick,  and  Ben  B. 
Laska,  all  of  Denver,  for  plaintiff  In  error. 
Benjamin  Griffith,  Atty.  Gen.,  and  Charles 
O'Connor,  Asst  Atty.  Gen.,  for  defendant  in 
error. 


GARRIGUBS,  3,  1.  Defendant  was  con- 
victed of  violating  the  statute  which,  so  far 
as  applicable  to  this  case,  provides:  That 
every  person  wbo  shall  use  or  attempt  to  use 
any  instrument  witb  the  intention  to  procure 
a  miscarriage  of  any  woman  then  being  with 
child  shall  be  punished,  etc.  M.  A.  8.  (Rev. 
Ed.  1912)  S  1775.  .  The  information,  omitting 
formal  parts,  charges:  "Tbat  T.  Sarkislan 
on,  to  wit,  the  28tb  day  of  October,  A.  D. 
1911,  at  the  city  and  county  of  Denver,  state 
of  Colorado,  did  then  and  there  unlawfully, 
feloniously,  and  maliciously  use  and  cause 
to  be  used  a  certain  instrument  and  instru- 
ments with  the  intention  to  procure  a  miscar- 
riage of  one  Floy  Ripley ;  the  said  Floy  Rli>- 
ley  being  then  and  there  a  woman  then  and 
there  with  child,"  etc. 

[1,  2)  2.  On  the  trial,  Floy  Ripley  was  per- 
mitted, over  the  objection  of  defendant,  to 
testify  for  the  prosecution  that  she  asked  a 
certain  druggist  in  Denver  if  he  knew  any 
doctor  who  would  help  her  out  of  her  trouble, 
and  the  druggist  replied  that  he  knew  all 
doctors  would  not  do  such  things  (produce 
abortions),  but  that  he  would  give  her  the 


name  of  one  who  would,  and  then  wrote  the 
name  of  the  defendant  upon  a  card  which  he 
gave  her.  There  is  no  evidence  whatever  in 
any  way  connecting  the  defendant  with  the 
druggist  or  tending  to  show  tbat  he  had  any 
authority  to  represent  the  defendant  What 
the  druggist  told  the  witness  about  defend- 
ant producing  abortions  was  purely  hearsay, 
and  its  unfairness  and  danger  to  Uie  defend- 
ant on  a  criminal  trial  of  this  character  1» 
so  apparent  that  it  is  impossible  to  say  what 
effect  it  may  have  had  on  the  minds  of  the 
jurors.  When  one  is  on  trial  charged  with 
a  crime  of  this  nature,  to  admit,  as  evidence 
in  chief  for  the  prosecution,  statements  of 
another  that  he  knew  defendant  did  sucb 
criminal  acts  is  error.  Such  statements  are 
hearsay  and  inadmissible.  The  prosecutioD 
would  not  have  been  permitted  to  show  by, 
the  druggist,  as  a  part  of  the  people's  case  In 
chief,  that  he  knew  defendant  was  engaged 
in  the  business  of  producing  abortions.  It 
was  not  the  introduction  of  the  card  In  evi- 
dence, upon  which  defendant's  name  was 
written,  that  was  erroneous;  that  was  ad- 
missible as  a  fact  In  explanation  of  how 
Floy  Ripley  came  to  go  to  defendant's  office ; 
but  what  the  druggist  said  about  defendant 
being  in  the  business  of  producing  abortions. 
Also  the  testimony  that  she  left  a  request 
with  defendant's  wife  to  have  him  call  her 
up  on  his  return  was  not  hearsay ;  it  was  ad- 
missible as  evidence  of  a  fact 

The  Judgment  wUl  be  reversed. 

'y^hile  a  majority  of  the  court  are  6t  the 
opinion  the  case  diould  be  reversed  for  the 
error  above  Indicated,  the  writer  believes 
other  prejudicial  errors  were  committed  on 
the  trial. 

The  court  instructed  the  Jury,  omitting  the 
italicized  words:  "You  are  not  at  liberty 
to  disbelieve  as  Jurors  if  from  the  evidence 
you  believe  as  men.  Your  oath  imposes  on 
you  no  obligation  to  doubt  where  no  doubt 
would  exist  if  no  oath  had  been  administer- 
ed." I  think  this  instruction,  with  the  ital- 
icized portion  omitted,  is  bad,  though  In  view 
of  what  is  said  in  McQueary  v.  People,  48 
O>lo.  214,  110  Pac  210,  2  Ann.  Cas.  560,  it 
may  not  be  reversible  error  where  the  Jury 
are  told  in  some  other  appropriate  Instruction 
tbat  they  are  to  find  from  the  evidence.  The 
reason  I  think  it  bad  is  it  tells  each  Juror 
he  Is  not  at  liberty  to  disbelieve  as  a  Juror  it 
he  believes  as  a  man.  The  guilt  of  an  ac- 
cused in  a  criminal  trial  must  be  found  from 
the  evidence  produced  in  court  A  Juror 
might  as  a  man  and  citizen,  from  sources 
wholly  outside,  believe  defendant  guilty,  and 
to  impress  upon  him,  if  he  believes  as  a  man 
the  accused  is  guilty,  that  it  is  his  duty  to 
convict  is  erroneous.  The  instruction  is  at- 
tacked, however,  including  the  clause  "if 
frvm  the  evidence."  This  instru'cUon,  "If 
from  the  evidence  you  believe  as  men,"  etc., 
probably  had  its  origin  in  the  Spies  Case, 
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122  111.  1,  12  N.  E.  865,  17  N.  E.  808,  3  Am. 
St  Rep.  320,  where  it  was  upheld  by  the 
Supreme  Court  of  IlllnoLs,  and  has  since 
been  approved  by  many  eminent  courts.  j;n 
Blashfield  on  Instructions,  S  304,  the  author, 
in  speaking  of  this  kind  of  an  instruction, 
says  it  has  been  held  proper  to  give  such 
an  instruction  where  it  is  used  in  connection 
with  "the  evidence."  In  Robinson  v.  State, 
18  Wyo.  217,  106  Pac.  24,  the  instruction  was 
given  with  the  phrase  "If  from  the  evidence" 
omitted,  as  in  this  case,'  and  the  Supreme 
Court  of  that  state  declined  to  uphold  the  in- 
struction given  in  that  form.  I  believe  the 
instruction  proper  when  correctly  given;  but 
I  do  not  approve  the  form  in  which  it  was 
given  in  this  case.  Administering  an  oath 
creates  no  mental  barrier  or  distinction  be- 
tween jurors  and  other  men.  They  are  still 
men,  and  there  is  no  reason  why  a  Juror 
should  doubt  simply  because  he  has  taken 
an  oath,  if  as  a  man  and  citizen  the  evidence 
In  the  case  satisfies  him  beyond  a  reasonable 
'Soubt  of  the  defendant's  guilt  A  Juror's 
oath  cannot  change  the  operation  of  his 
mind,  by  which,  as  a  man,  he  arrives  at  a 
belief  from  the  evidence.  The  human  mind  Is 
a  reasoning  machine,  and  the  administration 
of  an  oath  does  not  change  its  operation. 
The  oath  constitutes  no  factor  in  the  mental 
process  of  arriving  at  a  verdict  based  upon 
the  evldenca  It  does  not  enlarge  or  restrict 
ordinary  mental  operations.  Its  purpose  is 
to  throw  around  the  Juror,  so  far  as  organ- 
ized government  can,  a  restraint  against 
wrong,  fraud,  or  corruption  by  requiring  that 
he  will  well  and  truly  try  the  issues  and  a 
true  deliverance  make.  But,  when  a  verdict 
is  reached,  it  is,  after  all,  but  the  opinion  of 
men,  based  upon  thdr  experience  as  such,  and 
the  evidence  in  the  case. 

I  also  think  the  motion  to  quash  the  infor- 
mation should  have  been  sustained.  It  con- 
tains no  allegation  as  to  the  manner  of  using 
the  instrument,  and  it  will  be  observed  that 
there  is  no  specific  charge  that  it  was  used 
on  any  person.  It  simply  says  that  it  was 
used  with  the  intent  to  procure  a  miscarriage 
of  Floy  Ripley.  The  motion  to  quash  was 
interposed  in  apt  time  on  this  ground  and 
overruled.  The  information  follows  no  ap- 
proved form,  so  far  as  I  have  been  able  to 
discover.  The  intention  was  evidently  to 
plead  in  the  language  of  the  statute,  which 
in  some  cases  is  sufficient,  especially  where 
the  statute  describes  the  acts  constituting 
the  ofTense;  but  where  the  statute  does  not 
ao  specify,  as  here,  then  generally  good  plead- 
ing requires  that  the  facts  constituting  the 
offense  be  pleaded.  Schneider  v.  People,  30- 
Colo.  493,  71  Pac.  369;  Cochran  v.  People, 
175  111.  28,  61  N.  E.  845;  People  v.  Olmstead, 
80  Mich.  431;  State  v.  Potter,  28. Iowa,  554. 
I  think  this  should  have  been  done  in  the 
case    btre.     The    information    undoubtedly 


would  have  been  held  sufficient  had  it  staled 
that  the  defendant  used  or  attempted  to  use 
an  instrument  on  Floy  Ripley,  a  woman  then 
and  there  being  with  child,  by  thrusting  it 
into  her  private  parts  with  intent  to  procure 
her  miscarriage.  ^ 

I  am  authorized  to  state  that  Mr.  Justice 
HILL  and  Mr.  Justice  SCOTT  concur  in  the 
views  herein  expressed. 

Reversed. 

WHITE,  J.,  not  participating.  OABBEKT, 
J.,  dissents. 

GABBERT,  J.  (dissenting).  I  do  not  con- 
cur In  the  Judgment  of  reversal.  It  is  based 
solely  upon  the  ground  that  It  was  error  to 
admit  in  testimony  the  statement  of  the  prose- 
cuting witness  to  the  effect  that  the  druggist 
told  her  he  knew  a  doctor  who  would  help 
her  out  of  her  trouble.  Conceding  that  this 
testimony  was  not  admissible,  it  is  clear  that 
the  defendant  was  not  prejudiced  by  its  ad- 
mission. The  two  important  questions  of  fact 
involved  were  whether  the  prosecuting  wit- 
ness was  pregnant  at  the  time  she  called  up- 
on the  defendant,  and,  if  she  was,  whether  he 
attempted  at  her  solicitation  to  cause  her  to 
have  a  miscarriage.  The  testimony  stands  un- 
disputed that  when  the  witness  visited  the 
defendant  she  was  pregnant  and  went  to  him 
for  the  express  purpose  of  having  an  abortion 
produced.  The  defendant  admitted  that  she 
told  him  she  had  been  having  illicit  relations 
and  that  she  wanted  to  know  whether  she 
was  pregnant.  He  also  admitted  that  he 
treated  the  witness  for  the  purpose  of  over- 
coming some  difficulty  of  the  womb..  It  ap- 
pears without  question  that  after  this  treat- 
ment dead  fcetal  tissue  was  removed  from 
that  organ.  In  the  face  of  the  undisputed 
facts  that  the  witness  was  pregnant  that  her 
sole  object  in  calling  upon  the  defendant  was 
to  have  him  cause  her  to  have  a  miscarriage, 
and  that  after  he  treated  her  she  was  reliev- 
ed of  fcetal  tissue,  the  Jury  very  naturally 
did  not  believe  his  testimony. 

Why  should  he  treat  the  prosecuting  wit- 
ness for  any  purpose  except  to  produce  an 
abortion  when  she  went  to  him  for  that  pur- 
pose only?  With  her  pregnancy  and  purpose 
standing  undisputed  and  the  defendant  ad- 
mitting, as  he  did,  that  he  treated  her,  when 
according  to  the  undisputed  facts  his  object 
could  have  been  none  other  than  to  cause 
her  to  have  a  miscarriage,  and  that  there- 
after she  was  in  the  condition  which  would 
result  from  the  use  of  instruments  with  in- 
tent to  produce  an  abortion,  it  is  evident  be- 
yond question  that  admitting  the  statement 
of  the  druggist  could  not  and  did  not  have 
the  slightest  influence  upon  the  Jury. 

In  my  opinion  the  Judgment  of  the  district 
court  should  be  affirmed. 
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NORMAN  ▼.  McCarthy. 

(Supreme   Court  of  Colorado.     Dec   1,  1913. 
Rehearing  Denied  Jan.  12,  1914.) 

1.  Bills    and    Notes    (§   64*)  —  Dblivebt — 
Statutes— "Check." 

Under  Rev.  St.  1908,  |  4464,  prescribing 
the  requirements  of  a  negotiable  instrument, 
section  4C48  defining  a  "check"  as  a  bill  of  ex- 
change drawn  on  a  bank  payable  on  demand, 
and  section  4479  declaring  that  every  negoti- 
able instrument  is  incomplete  until  delivery 
for  the  purpose  of  giving  effect  thereto,  and  that 
as  between  the  immediate  parties  the  delivery 
may  be  shown  to  have  been  conditional,  the 
drawer's  delivery  of  a  negotiable  check  to  the 
payee  on  condition  that  it  was  to  be  paid  only 
if  it  was  determined  by  litigation  that  the 
drawer  was  not  entitled  to  hold  property  as 
against  an  attachment,  with  a  showing  that 
such  condition  was  not  and  could  not  be  ful- 
filled, was  not  a  completed  contract. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  f  104;    Dec.  Dig.  {  64.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  110&-1112;   vol.  8,  p.  7600.] 

2.  EviDKNCB  ({   431*)— Pabol  Evidekck  to 
Vabt  Wbitino— Check. 

In  view  of  Rev.  St  1908,  I  4479,  declar- 
ing every  contract  on  a  negotiable  instrument 
to  be  incomplete  until  delivery  for  the  purpose 
of  giving  eiCect  thereto,  and  that  as  between 
immediate  parties  the  delivery  may  be  shown 
to  have  been  conditional,  parol  evidence  is  ad- 
missible to  show  that  there  was  no  complete 
delivery ;  the  evidence  in  such  case  not  varying 
the  terms  of  a  written  contract,  but  merely 
showing  the  want  of  delivery  essential  to  make 
the  writing  a  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.   {§   197&-1080;    Dec  Dig.  {  431.*] 

8.  Buxs  AND   Notes  (}   64*)— ConoirioRAii 

Delivebt  or  Check. 

There  is  nothing  in  the  statute  of  frauds 
that  requires  a  contract  for  the  conditional  de- 
livery of  a  check  to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  I  104;    Dec.  Dig.  {  64.*] 

Error  to  District  Court,  Cbeyenne  Clounty; 
J.  W:  Sheafor,  Judge. 

Action  by  G.  H.  Norman  against  W.  R.  Mc- 
Carthy. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

A.  E.  Bowe,  of  Cbeyenne  Wells,  for  plain- 
tiff in  error.  Vlggo  H.  Johnson,  of  Cheyenne 
Wells,  for  defendant  in  error. 

MDSSER,  O.  J.  In  tlie  court  below,  the 
plaintiff  in  error  filed  a  complaint  against 
the  defendant  in  error  to  recover  on  a  dieck 
drawn  by  the  latter  in  favor  of  the  former. 
The  answer  admitted  the  check,  but  denied 
that  it  had  been  given  for  value,  and  for  a 
further  answer  it  was  alleged  that  the  de- 
fendant McCarthy  was  the  owner  of  certain 
household  property;  that  the  plaintiff  Nor- 
man served  a  writ  of  attachment  running 
against  another  party  in  a  suit  that  had  been 
commenced  before  a  Justice  of  the  peace, 
and  took  possession  of  the  said  property  of 
McCarthy  by  virtue  of  the  writ ;  that  McCar- 
thy thereupon  sought  to  regain  possession 
of  bis  property  and  gave  the  check  to  Nor- 
man, the  sheriff,  in  lieu  of  a  bond,  to  become 


payable  in  case,  in  the  trial  of  the  right  of 
property.  Judgment  should  be  rendered 
against  the  defendant  McCarthy  as  inter- 
vener; that  the  property  was  thereupon  re- 
leased by  the  plaintiff  Norman,  and  in  effect 
it  was  alleged  that  the  plaintiff  In  the  attach- 
ment suit  failed  to  sustain  the  attachment 
In  his  reply  Norman  alleged  ttiat  the  check 
was  given  as  payment  of  the  debt  due  from 
the  defendant  In  the  attachment  suit  The 
lower  court,  after  hearing  the  testimony, 
directed  a  verdict  in  favor  of  the  defendant 
McCarthy,  and  it  is  sought  to  review  this  ac- 
tion of  the  court  by  this  writ  of  error. 

In  the  brief  of  plaintiff  in  error,  it  is  said: 
"There  are  nine  assignments  of  error  in  the 
abstract,  but  they  may  all  be  discussed  under 
the  general  proposition  that  there  was  no  de- 
fense alleged  in  the  answer  of  the  defendant 
The  only  defense  attempted  to  be  alleged 
therein  is  a  parol  agreement  between  the 
plaintiff  and  defendant,  contemporaneous 
with  the  execution  and  delivery  of  the  check, 
to  the  effect  that  the  check  was  in  no,  case~ 
to  be,  or  be  considered,  a  check,  but  was  given 
and  received  in  lieu  of  an  intervener's  bond, 
to  become  payable  only  if,  in  case  of  a  trial 
of  right  of  property.  Judgment  should  be 
rendered  against  the  defendant  as  Intervener. 
That  is  to  say,  the  check  was  never  to  be 
paid,  except  upon  a  possible  contingency." 
He  then  proceeds  to  argue  that  the  effect  of 
a  negotiable  instrument  cannot  be  changed, 
altered,  or  modified  by  parol  evidence  except 
in  case  of  fraud  or  mistake,  of  which  allega- 
tion is  made  in  the  pleading. 

It  is  not  alleged  in  the  answer  that  the  con- 
temporaneous agreement  that  the  check  was 
delivered  to  be  paid  only  upon  a  possible 
contingency  was  a  parol  agreement.  There 
is  nothing  in  the  answer  to  show  that  it  was 
either  written  or  verbal,  and  the  allegation 
wotild  be  sustained  by  proof  of  either.  So 
that  apparently  the  real  contention  of  the 
plaintiff  in  error.  In  view  of  our  statutes,  is 
a  demurrer  to  the  evidence  of  the  contempo- 
raneous agreement,  more  than  to  the  defense 
alleged  in  the  further  answer.  The  evidence 
is  practically  omitted  from  the  abstract,  but 
enough  appears  therein  and  from  the  admis- 
sions In  the  briefs  to  show  that  the  condition 
upon  which  the  check  was  delivered  rested 
wholly  on  a  verbal  agreement,  and  that  the 
court  admitted  parol  testimony  at  the  trial 
to  prove  that  agreement  Plaintiff  in  error 
asserts  that  the  check  was  a  negotiable 
Instrument  under  section  4464,  Rev.  Stat 
(which  is  section  1  of  our  negotiable  Instru- 
ment act),  and  it  must  be  admitted  that  it 
conformed  to  all  the  requirements  set  forth 
in  that  section  In  order  that  an  instrument 
be  negotiable.  Section  4648,  Rev.  Stat,  says 
that  a  check  is  a  "bill  of  exchange  drawn 
on  a  bank,  payable  on  demand,"  and  makes 
the  provisions  of  the  negotiable  instrument 
act,  applicable  to  a  bill  of  exchange  pay- 
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able  on  demand,  apply  to  a  check.  Every 
bin  of  exchange  possessing  the  requirements 
of  section  4464  Is  a  negotiable  Instrument, 
and,  as  this  check  possessed  those  require- 
ments, It  was  such  an  Instrument  Section 
4479,  Is  as  follows:  "Every  contract,  on  a 
negotiable  Instrument  Is  Incomplete  and 
revocable  until  delivery  of  the  Instrument 
for  the  purpose  of  giving  effect  thereto. 
As  between  Immediate  parties,  and  as  re- 
gards a  remote  party  other  than  a  holder 
In  due  course,  the  delivery,  in  order  to  be 
effectual,  must  be  made  either  by  or  under 
the  authority  of  the  party  making,  drawing, 
•accepting  or  indorsing,  as  the  case  may  be; 
and  in  such  case  the  delivery  may  be  shown 
to  have  been  conditional,  or  for  a  special 
purpose  only,  and  not  for  the  purpose  of 
transferring  the  property  in  the  Instrument 
But  where  the  instrument  is  in  the  hands  of 
a  holder  in  due  course,  a  valid  delivery 
thereof  by  all  parties  prior  to  him  so  as  to 
make  them  liable  to  him  is  conclusively  pre- 
sumed. And  where  the  instrument  Is  no 
longer  in  the  possession  of  a  party  whose 
signature  appears  thereon,  a  valid  and  in- 
tentional delivery  by  him  is  presumed  until 
the  contrary  is  proved."  It  appears  from 
this  section  that  the  contract  expressed  on 
the  instrument  Is  incomplete;  that  is.  It  is 
not  entered  Into,  until  the  instrument  is  de- 
livered for  the  purpose  of  giving  effect 
thereto.  Delivery  of  the  instrument  is  an 
essential  element  to  complete  the  contract 
written  thereon  and  of  necessity  this  essen- 
tial element  cannot  appear  on  the  face  of 
the  instrument  As  between  the  immediate 
parties,  the  delivery  may  be  shown  to  have 
been  conditional,  and,  if  that  is  shown,  the 
delivery  is  not  made  until  the  fulfillment  of 
the  condition  or  the  happening  of  the  contin- 
gency upon  which  the  delivery  is  to  become 
absolute.  If  in  the  course  of  events  It  tran- 
spires that  that  condition  or  contingency  can- 
not happen,  then  there  has  been  no  delivery, 
and  the  apparent  contract  expressed  on  the 
face  of  the  Instrument  was  not  entered  into, 
In  fact  was  not  a  contract  Under  the  stat- 
ute, as  long  as  the  instrument  remains  In  the 
possession  of  a  person  whose  signature  ap- 
pears thereon,  as,  for  instance,  in  the  posses- 
sion of  the  maker  or  drawer,  there  is  no 
presumption  of  delivery  from  that  person. 
When,  however,  the  instrument  is  no  longer 
in  the  possession  of  a  party  whose  signature 
appears  thereon,  a  delivery  from  the  persons 
whose  signatures  do  appear  thereon  is  pre- 
sumed until  the  contrary  appears.  When  the 
instrument  is  in  the  possession  of  a  holder. 
In  due  course,  as  such  holder  Is  defined  in  the 
act,  that  presumption  becomes  conclusive. 

[1]  Now  the  action  on  the  check  in  the 
present  instance  was  between  the  immediate 
parties,  the  payee  and  the  drawer,  and  the 
further  answer  alleged  that  the  check  was 
delivered  to  the  payee  upon  the  condition 
that  it  was  to  be  paid  only  in  the  event  that 


it  was  determined  that  the  drawer  was  not 
entitled  to  hold  the  property  as  against  the 
attachment,  which  property  he  kept  in  his 
possession.  And  It  was  further  alleged  in 
effect  that  tho  course  of  events  in  the  attach- 
ment suit  was  such  that  the  drawer  was-  en- 
titled to  retain  the  property,  and  that  the 
condition  upon  which  the  delivery  of  the 
check  was  to  become  absolute  was  not  ful- 
filled and  could  not  be.  This  conditional 
delivery  alleged  was  certainly,  within  the 
contemplation  of  the  statute,  one  which  may 
be  shown  as  between  Immediate  parties,  and 
the  further  allegations  showed  that  the  de- 
livery required  by  the  statute  to  complete 
the  contract  expressed  on  the  check  was 
never  made,  and  on  that  account  the  check 
was  not  a  completed  contract  The  further 
answer,  therefore,  was  sufficient  to  consti- 
tute a  defense.  ^ 

[2,3]  The  parol  testimony  admitted  did 
not  contradict  or  vary  the  terms  of  a  written 
contract  It  merely  showed  the  want  of  an 
element,  to  wit,  delivery  essential  to  make 
the  writing  a  contract  To  illuctrate:  A  man 
may  make,  sign,  and  acknowledge  an  instru- 
ment in  form  a  complete  deed  to  real  estate 
and  lay  it  in  Ids  desk,  thinking  that  he  may 
deliver  It  to  the  grantee  on  the  morrow. 
During  the  night,  he  may  conclude  that  he 
will  not  make  the  deed,  and,  on  going  to  his 
desk  in  the  morning,  he  finds  that  the  deed 
had  been  stolen.  It  was  not  a  deed,  for 
one  essential  element  to  make  it  such  was 
lacking,  namely,  delivery.  In  an  action  to 
set  aside  the  apparent  deed,  it  could  not  be 
said  that  parol  testimony  as  to  the  facts 
would  contradict  or  vary  a  deed  or  contract. 
It  would  merely  show  that  what  appeared  to 
be  a  deed  was  in  fact  not  one  for  the  want 
of  an  essential  element,  which  could  not  ap- 
pear on  the  face  of  the  deed.  The  apparent 
contract  written  on  a  check  ia  not  a  com- 
plete contract  until  the  'delivery  thereof  is 
or  becomes  unconditional.  In  some  cases  this 
delivery  is  conclusively  presumed  and  in 
others  it  is  presumed  until  the  contrary  ap- 
pears. The  presumption  of  course  is  evi- 
dence of  delivery.  As  between  immediate 
parties,  this  presumption  may  be  overcome 
by  showing  that  the  delivery  was  conditional, 
and  when .  that  is  shown  the  apparent  con- 
tract written  on  the  check  is  shown  not  to  be 
a  completed  contract,  but  one  which  will  be 
completed  if  the  condition  ia  fulfilled,  and 
which  capnot  be  completed  if  the  condition 
becomes  impossible  of  fulfillment  Testimony 
which  shows  a  conditional  delivery  of  a 
check  does  not  contradict  or  vary  the  terms 
of  a  written  contract,  for  the  check  is  not  a 
contract  until  the  delivery  is  unconditional 
as  the  statute  requires.  Such  testimony 
merely  shows  that  the  essential  element 
of  delivery  is  lacking — an  element  that  could 
not  apipear  on  the  check  and  which  can  ap- 
pear only  from  evidence  outside  of  the  check, 
either  by  presumption  or  actual  testimony. 
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There  la  nothing  In  the  negotiable  instru- 
ment act,  nor  in  our  statute  of  frauds,  that 
requires  a  contract  of  conditional  delivery 
to  be  In  writing.  This  being  so,  it,  of  course, 
may  rest  In  parol.  As  the  statute  provides 
that  such  a  delivery  may  be  shown  in  certain 
Instances,  if  the  contract  for  it  rests  in  parol, 
it  can  be  shown  only  by  parol  testimony. 
Thus  it  is  seen  that  the  rule  that  a  written 
contract  cannot  be  changed  by  parol  testi- 
mony is  not  applicable  in  the  present  case. 
The  defendant  in  error  asserts  that  there 
had  been  an  entire  failure  of  consideration 
for  the  check,  and  that  the  parol  testimony 
was  admissible  to  show  that  fact.  He  cites 
a  line  of  authorities  to  the  effect  that  a  fail- 
ure of  consideration  may  be  shown  by  parol 
in  order  to  defeat  a  contract.  Those  au- 
thorities are  based  upon  the  proposition  that 
without  a  consideration  an  apparent  con- 
tract Is  not  a  contract  It  is  not  necessary 
to  go  into  that  It  is  enough  to  show  that 
under  our  statute  the  check  was  not  a  com- 
pleted contract  for  want  of  a  sufficient  de- 
livery. The  Judgment  is  aflBrmed. 
.  Judgment  affirmed. 

•  WHITE  and  BAILBT,  JJ.,  concur. 

(G<  Colo.  2M) 

PEOPLE  ex  rel.  COLORADO  BAR  ASSTJ  r. 

PATTERSON. 
(Supreme  Court  of  Colorado.     Jan.  12,  1914.) 

Attobnkt  and  Ctrairr  (J  44»)— DislBARiotHT— 

Conduct  WAaBAi^TED. 

An  attorney,  who  was  employed  to  conduct 
a  contest  before  the  United  States  land  office 
involving  a  homestead  entry,  made  an  agree- 
ment with  the  entryman  whereby  she  agreed  to 
relinquisb  ber  rights  for  $7.50.  Thereafter  he 
represented  to  hia  client  that  the  land  was  very 
valuable  and  that  be  conld  procure  a  relinquisb- 
raent  (or  $50.  Held  that,  even  though  this  con- 
duct was  before  a  tribunal  over  wbicb  the  state 
courts  had  no  jurisdiction,  nevertheless,  as  at- 
torneys admitted  to  practice  in  the  state  courts 
were  ex  officio  admitted  to  the  federal  land 
offices,  the  attorney  should  be  disbarred,  for  his 
conduct  amounted  to  obtaining  money  under 
false  pretenses. 

[Eld.  Note.— For  other  cases,  see  Attorney  and 
cnient.  Cent  Dig.  H  55,  66,  62;  Dec.  Dig.  { 
44.  •] 

En  Banc.  Proceeding  by  the  People,  on 
the  relation  of  the  Colorado  Bar  Association, 
against  James  R.  Patterson,  an  attorney. 
Respondent  disbarred. 

8.  C.  Warner,  of  Denver,  for  petitioner. 
Quitman  Brown,  of  Sterling,  for  respondent 

PER  CURIAM.  The  respondent  is  charged 
with  unprofessional 'conduct  as  a  lawyer  li- 
censed to  practice  in  this  state.  The  sub- 
stance of  the  information  is  that  the  respond- 
ent, James  R.  Patterson,  is  a  resident  of  the 
town  of  Sterling,  Colo.,  and  at  the  time  was 
engaged  in  the  practice  of  law  at  that  place; 
that  one  Octave  Oervais  engaged  Iiim  to 
conduct  a  contest  before  the  United  States 


land  office  at  Sterling,  Involving  a  homestead 
entry  by  Cora  McCombs;  the  f^  for  such 
services  was  to  be  $25. 

Gervais  resided  at  Denver  and  returned  to 
that  city  after  filing  his  contest  at  the  Ster- 
ling land  office  on  the  23d  day  of  May,  1901. 
On  the  30th  day  of  June,  Patterson  wrote  Ids 
client  at  Denver  as  follows: 

"I  served  the  notices  on  the  lady  who  form- 
erly owned  the  40  acres  that  you  contested. 
The  day  before  I  was  up  to  see  her  she  was 
offered  $400.00  for  the  land.  She  went  to  re- 
linquish and  found  that  you  had  a  contest  on 
it  She  was  awful  mad.  I  tried  to  get  her  ^ 
to  let  us  have  a  relinquishment  but  she  would 
not  listen  to  that  at  ail  at  first  At  last  she 
said  that  if  yon  would  give  her  $50.00  she 
would  relinquish  and  if  not  she  would  fight 
you  to  a  finish.  I  believe  that  it  will  be  best 
to  buy  her  off  as  she  can  make  a  lot  of  ex- 
pense for  us  as  well  as  a  lot  of  trouble. 
What  do  you  think?  Let  me  hear  from  you 
by  return  mail. 

"Tours  truly,  Jas.  BL  Patterson. 

"The  land  is  under  both  reservoir  and 
ditch.  It  is  fine.  I  was  out  and  looked  it 
oyer  myself." 

In  response  to  this  letter  Gervais  wrote 
Patterson  making  some  Inquiry  as  to  why 
McCombs  should  reduce  the  price  from  $400 
to  $50,  and  on  July  6,  1907,  the  respondent 
Patterson  wrote  Gervais  as  follows: 

"SterUng,  Colo.,  July  6,  1907. 

"Mr.  Octave  Gervais,  Denver,  Colo. — Dear 
Sir:  Your  letter  received  and  I  will  now  an- 
swer. The  reason  that  she  dropped  from 
$400.00  to  $50.00  Is  that  she  can't  sell  for  any 
price.  If  she  could  she  would.  She  could 
get  it  without  any  trouble.  The  land  lies  in 
the  Sprlngdale  valley  and  is  the  best  of  land. 
The  $50.00  Includes  all  her  Improvements. 
Ton  will  make  a  mistake  if  you  give  this  up 
for  a  dry  farm.  This  can  all  be  irrigated 
from  the  new  Irrigation  reservoir's  ditch. 
You  stay  right  by  this.  It  is  a  good  piece  of 
land.    Yours  truly,  Jas.  R.  Patterson." 

Later,  Patterson  came  to  Denver  and  re- 
ceived from  Gervais  $50.  The  receipt  for 
this  money  is  in  language  as  follows: 

"Denver,  Colo.  July  15,  1907. 

"Received  of  Octave  Gervais,  fifty  and 
no/00  dollars,  with  which  to  purchase  Cora  C. 
Hudspeth's  relinquishment    $50.00. 

"Jas.  R.  Patterson." 

The  facts  were  that  Patterson  made  an  ar- 
rangement with  the  entryman,  McCombs,  n6e 
Hudspeth,  to  purchase  the  relinquishment 
for  $15,  and  he  and  Hudspeth  were  to  divide 
that  amount  between  them,  which  was  done. 
There  was  no  basis  for  his  statement  that  the 
relinquishment  would  cost  $60.  The  testimo- 
ny shows  there  were  no  Improvements  on 
the  land,  and  his  own  testimony  shows  that 
the  entryman  was  not  offered  $400  the  day 
before  he  wrote  the  letter,  nor  any  other  sum. 

[1]  While  the  testimony  is  somewhat  con- 
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fltctlng  in  certain  particulars,  it  Is  undisputed 
that  Patterson  received  tbe  $50  from  his  cli- 
ent for  the  sole  purpose  af  purchasing  the 
riilinqulshment,  and  by  representing  that  this 
would  cost  that  sum.  Such  representation 
appears  to  have  been  absolutely  untrue,  and, 
after  paying  the  entryman  the  agreed  sum 
of  $7.50  for  ber  relinquishment,  he  retained 
$42.50  for  his  own,  and  thus,  by  means  of 
the  false  representations  in  his  letters' and 
verbally,  he  defrauded  bis  client  of  that 
amount  This  conduct  of  Patterson  is  inex- 
cusable. The  brief  of  respondent  is  devoted 
solely  to  his  challenge  to  the  Jurisdiction  of 
this  court,  it  being  alleged  that  the  legal 
services  of  Patterson  were  to  be  performed 
before  the  Department  of  the  Interior,  and 
not  before  the  courts,  and  for  such  reason  his 
fault.  If  any,  is  a  matter  for  the  considera- 
tion of  the  Department  of  the  Interior  alone, 
and  not  for  the  Supreme  Court  It  is  su£S- 
cient  answer  to  this  to  say  that  the  Depart- 
ment of  the  Interior  admits  practicing  law- 
yers to  practice  l>efore  that  department  upon 
the  faith  of  their  licenses  to  practice  law  in 
the  state  courts,  without  any  examination  or 
regulation  by  the  department  It  is  true  that 
such  department  admits  to  practice  persons 
other  than  practicing  lawyers,  but  this  is  up- 
on its  own  investigation  and  regulation.  But 
It  is  the  duty  of  a  lawyer  practicing  at  the 
bar  of  the  state,  to  transact  wliatever  busi- 
ness he  may  attend  to  In  a  reputable  and  hon- 
orable manner,  and  be  is  held  to  the  rule  of 
honorable  conduct  as  a  citizen,  whether  that 
conduct  relates  to  the  practice  of  the  pro- 
fession or 'not  The  conduct  of  the  respond- 
ent in  this  case  constituted  obtaining  money 
from  Ills  client  under  false  pretenses,  and 
was  therefore  dishonorable. 

It  was  said  by  tttis  court  in  the  case  of  the 
People  ▼.  Sindlinger,  28  Colo.  258,  64  Pac. 
191,  as  follows:  "Under  the  laws  of  tUs  state 
and  the  rules  of  tills  court,  applicants  for  ad- 
mission to  the  bar  must  be  persons  of  good 
moral  character.  If  subsequent  to  admis- 
sion an  attorney  la  guilty  of  such  conduct 
that  he  no  longer  possesses  this  qualification, 
his  name  should  be  stricken  from  the  rolls. 
The  relation  of  attorneys  to  their  clients  and 
the  courts  demands  tliat  they  be  persons  of 
integrity.  If  In  business  transactions  they 
are  guilty  of  fraud  involving  moral  turpitude, 
they  are  not  persons  of  good  moral  character. 
The  conduct  of  respondent  has  not  only  been 
unprofessional,  but  dishonest  He  has  been 
guilty  of  obtaining  money  under  false  pre- 
tenses, lias  taken  advantage  of  those  who 
employed  him  in  his  professional  capacity,  to 
defrand  them  of  money  which  came  into  his 
hands  by  virtue  of  such  employment,  and  has 
made  misrepresentations  to  a  client  for  the 
purpose  of  inducing  Urn  to  advance  money 
which  he  has  appropriated  to  Us  own  use. 
Sacb  conduct  is  reprehensible  In  any  person, 
and  especially  so  with  respect  to  one  who 


Invites  the  confidence  of  the  public,  and 
those  who  employ  him  professionally,  by  rea- 
son of  the  fact  that  he  holds  a  certificate 
which,  under  the  laws  of  this  state,  authoriz- 
es him  to  practice  as  an  attorney  at  law." 

The  conduct  of  Gervais  in  this  proceeding 
is  as  objectionable  as  that  of  the  respondent, 
for  when  he  made  demand  on  the  latter  for 
recompense,  he  insisted  on  the  payment  of 
$75,  when  but  $42.50  was  bis  due.  So  that 
this  proceeding  was  instituted  by  Gervais 
with  that  purpose  In  view,  though  he  later 
accepted  the  correct  amount  It  is  clear 
that  his  purpose  was  to  use  tliis  proceeding 
to  collect  his  debt  rather  than  to  bring  the 
wrongdoer  to  punishment  This  becomes  ap- 
parent from  his  letter  to  the  grievance  com- 
mittee of  the  bar  association,  wherein  he 
says  that,  inasmuch  as  his  differences  with 
Patterson  were  arranged,  he  asks  a  with- 
drawal of  the  proceeding. 

The  rule  on  the  respondent  heretofore  is- 
sued, requiring  him  to  show  cause  why  he 
should  not  be  disbarred,  is  made  absolute, 
and  it  is  ordered  that  his  name  be  stricken 
from  the  roll  containing  names  of  attorneys 
authorized  to  practice  law  in  this  state. 

HILL^  3.,  not  participating. 


(66  Colo.  326) 

MINE  &  SMEI/TER  SUPPLY  CO.  v.  KUEN- 

ZEL  PROCESS  SMELTER  CO. 

(MASON,  Intervener). 

(Supreme  Court  of  Colorado.     Jan.  5,  1914.) 

1.  MxcHANics'  LnsiTS  ({  281*)— Pkoceboiros 
— StnrFiciKNOT  or  Bvidencx. 

Evidence,  in  proceedings  to  foreclose  a  me- 
chanics' lien  on  a  smelter  plant  for  materials 
famished  in  its  construction,  heM  to  Bustain  a 
finding  that  the  smelter  was  completed  before 
April  Ist,  tlie  date  when  plaintiff  commenced  to, 
furnish  the  materials,  on  account  of  which  the 
lien  was  claimed. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  665-5T2;  Dec.  Dig.  t 
281.»] 

2.  Mechahios'  Liens  ({  182*)— Furnishino 
Matebials— Completion  of  Piant. 

Trackage  facilities  for  the  transportation 
of  ore  and  the  products  of  a  smelter  plant,  as 
well  as  a  refinery  which  might  or  might  not  be 
used  in  connection  with  the  smelter,  were  not  a 
part  of  the  completed  smelter  plant,  so  that  the 
tact  that  those  features  were  added  to  the 
plant  after  the  materials,  for  which  a  lien  was 
claimed,  were  furnished  would  not  show  that 
the  plant  was  not  completed  when  such  mate- 
rials were  furnished  within  the  meaning  of  Sess. 
Laws  1899,  p.  271,  {  9,  requiring  materialmen's 
lien  statements  to  be  filed  before  the  expiration 
of  two  months  after  completion  of  the  struc- 
ture. 

[Eld.  Note.— For  other  cases,  see  Mechanics' 
Liens,  CJent  Dig.  M  190,  192-207;  Dec  Dig.  | 
132.*] 

Error  to  District  Court,  Chaffee  County; 
Charles  A.  Wilkin,  Judge. 

Action  by  the  Mine  ft  Smelter  Supply  Com- 
pany against  the  Kuenzel  Process  Smelter 
Company  and   M.   L.   Mason   as  Intervener. 
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Jndgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

S.  H.  Thompson,  Jr.,  and  Bryant,  Nye  & 
Malbum,  all  of  Deuver,  for  plaintiff  in  er- 
ror. 6.  K.  Hartensteln,  of  Buena  Vista,  for 
intervener. 

GARRIGDES,  J.  1.  This  action,  brought 
by  the  supply  company,  plaintiff  In  error, 
against  the  process  company,  defendant  in 
error,  was  to  foreclose  mechanics'  liens  on  a 
smelter  plant,  claimed  for  supplies,  materials, 
and  machinery  furnished  to  the  process  com- 
pany. The  principal  defendant  defaulted,  and 
upon  hearing.  Judgment  was  pronounced 
against  it  for  the  amount  of  the  claims,  but 
by  leave  of  conrt,  one  Mason  was  permitted 
to  imervene  and  contest  plaintiff's  right  to 
liens  on  the  smelter,  be  having  purchased  it 
at  execution  sale.  The  first  lien  claim  state- 
ment, filed  October  28,  1910,  Is  for  supplies 
furnished  by  plaintiff  between  April  1,  and 
August  23,  1910;  the  other,  filed  November 
1,  1910,  is  on  account  of  materials  furnished 
by  Fairbanks,  Morse  ft  Co.,  between  April  10, 
and  June  30,  1910,  duly  assigned  to  plain- 
tiff. 

2.  The  lien  statements  do  not  purport  to  be 
for  materials  furnished  towards  repairs  and 
improvements.  The  complaint  alleged,  and 
plaintiff  proceeded  on  the  theory,  that  they 
were  filed  prior  to  the  completion  of  the 
smelter,  and  that  the  materials  furnished 
were  used  in  its  construction.  The  intervener 
denied  these  allegations,  and  alleged  the 
smelter  was  completed  more  than  two  months 
before  either  statement  was  filed,  and  the 
"only  contested  issue  is  the  date  of  completion. 
There  was  evidence,  evidently  accepted  by  the 
trial  court  as  establishing  the  fact  in  the 
case,  that  the  smelter  was  completed,  in 
running  order,  and  running  in  October,  1909; 
and,  while  the  court  did  not  give  the  exact 
date  of  completion,  it  found  it  was  complet- 
ed before  the  commencement  of  the  furnish- 
ing of  any  of  the  materials  for  which  liens 
are  claimed. 

3.  Section  9  of  our  mechanic's  lien  law 
(8.  L.  1899,  p.  271)  provides:  "All  Uen  state- 
ments of  all  *  *  *  materialmen  whose 
claims  are  ♦  •  •  for  materials,  machin- 
ery or  other  fixtures,  must  be  filed  for  record 
•  ♦  *  after  the  last  material  furnished 
for  which  the  lien  Is  claimed  and  *  *  • 
before  the  expiration  of  two  months  next 
after  the  completion  of  such  building,  struc- 
ture or  other  improvement" 

[1]  Was  the  smelter  completed  before  April 
1,  1910,  the  date  of  the  commencement  of 
furnishing  materials  on  account  of  which  the 
liens  are  claimed?  If  so,  it  is  clear  neither 
lien  statement  was  filed  within  two  months 
next  after  the  completion  of  the  smelter. 
The  trial  court  answered  this  question  in 
the  affirmative,  and  plaintiff  has  abandoned 
all  other  assignments  of  error. 

Under  the  rule  announced  by  us  in  Foley  t. 
Coon,  41  Colo.  432, 93  Pac.  13,  lichty  t.  Hous- 


ton I*  Co.,  89  Colo.  63,  88  Pac.  846,  and 
Sttdger  ▼.  McPhee,  15  Colo.  App.  252,  62  Pac. 
332,  we  might  dispose  of  the  case  by  declin- 
ing to  review  this  finding  of  fact  by  the  trial 
court;  but,  inasmuch  as  it  is  so  seriously 
urged  that  a  review  of  the  testimony  is  nec- 
essary to  arrive  at  a  correct  determination 
of  the  case,  we  have  given  It  our  ca  reful  con- 
sideration. 

5.  It  seems  that  bucket  and  screw  con- 
veyors were  brought  to  the  plant  for  the  first 
time  in  September,  1910,  and  some  work  iper- 
formed  towards  installing  them ;  but,  as  we 
understand,  they  were  never  completed  and 
placed  in  operation,  and  are  no  part  of  the 
materials  or  supplies  for  which  liens  .are 
claimed.  In  fact  much  of  the  so-called  lien- 
able  material  was  nonstructural  in  character, 
such  as  blacksmith  tools,  assayer's  outfit,  etc., 
that  never  entered  into  the  construction  of 
the  plant 

Charles  A.  Kounzel,  president  of  the  pro- 
cess company,  who  had  cha'rge  of  construct- 
ing the  smelter,  testified  it  was  completed 
and  in  operation  August,  1909;  that  he  oper- 
ated four  furnaces  five  weeks  in  August  and 
September  of  that  year,  and  shut  down  for 
lack  of  capital ;  that  he  commenced  operat- 
ing again  in  April,  1910,  and  worked  in  July 
and  August  with  two  and  sometimes  three 
shifts  of  men ;  that  60  men  were  employed 
while  the  smelter  was  running  in  July  and 
August;  that  the  bucket  and  screw  con- 
veyors, were  labor-saving  improvements  add- 
ed to  the  plant,  and  were  no  part  of  the 
original  plan.  Other  witnesses  testified  that 
the  plant  was  operated  at  varlouis  times  in 
1909  and  prior  to  October,  1910.  George 
Bucher,  a  witness  on  behalf  of  plaintiff,  testi- 
fied that  he  worked  in  the  smelter  from 
March  12,  to  October  15,  1910,  as  an'  assayer, 
during  which  period  it  was  running  at  vari- 
ous times,  and  that  several  furnaces  wet« 
operated  at  one  time  with  night  and  day 
shifts. 

[2]  6.  Plalnidff  in  error  contends  the  plant 
was  not  completed  because  there  was  no 
trackage  facilities  for  handling  ore  and  matte, 
because  a  refinery  to  be  used  in  connection 
with  the  smelter  was  not  completed,  and  be- 
cause the  bucket  and  screw  conveyors, 
brought  to  the  smelter  for  the  first  time  in 
September,  1910,  were  never  installed  in 
working  order.  It  appears  these  latter  never 
were  in  operation.  The  evidence  shows,  how- 
ever, that  they  were  not  a  necessary  part  of 
the  plant,  that  the  original  intention  was  to 
feed  by  hand,  and  they  were  being  Installed 
as  an  improvement  as  rapidly  as  time  and 
the  finances  of  the  company  would  permit. 
They  were  not  brought  to  the  plant  until  aft- 
er the  smelter  had  been  completed  and  in 
operation  for  over  a  year;  and,  while  they 
were  a  labor-saving  improvement  and  when 
installed  would  increase  the  output  and  earn- 
ings of  the  plant,  they  were  not  necessary  to 
its  operation  or  completion.  Trackage  fadli- 
tlea  tor  the  transportation  of  ore  and  Its 
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products  were  no  part  of  tbe  smelter.  Nei- 
ther was  a  refinery  which  might  or  might 
not  be  used  in  connection  with  it  It  could 
be  and  was  operated  without  them. 

From  a  consideration  of  all  the  evidence, 
we  are  of  the  opinion  that  tbe  court  was 
right  In  its  finding  that  the  smelter  was 
completed,  within  the  meaning  of  the  lien 
statute,  before  April  1,  1910,  and  that  the 
lien  statements  were  not  filed  within  two 
months  next  after  the  completion  of  tbe 
plant    The  Judgment  is  affirmed. 

Affirmed. 

MTJSSER,  C.  J.,  and  SOOTT,  J.,  concur. 


(56  Colo.  339) 

DIIvLULO  V.  PEOPLE. 
(Sapreme  Court  of  Colorada     Jan.  12,  1914.) 

1.  Indictment  anh  Infobuation  (J  196*)— 
Waiver  of  Objection. 

Objections  to  the  verification  of  the  infor- 
mation are  waived,  where  the  accused  goes  to 
trial  without  objection,  and  urges  his  objection 
for  the  first  time  on  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  IS  628-635;  Dec. 
Dig.  {  196.*] 

2.  Criuikal  Law  (J  1043*)— Appeal— Pres- 
entation or  Obounds  ov  Review  in  Coubt 
Belo  w— Necessitt. 

Objections  to  instructions  will  not  be  con- 
sidered onless  they  are  specific,  so  that  tbe 
trial  court  may  correct  any  errors. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2654,  2655;  Dec.  Dig.  { 
1043.*] 

8.  Homicide  ({  292*)— Assault  with  Intent 

TO  Kill—Natube  of  Offense. 

The  offense  denounced  by  Be  v.  St.  1908,  S 
1668,  is  an  assault  with  intent  to  commit  mur- 
der, and  it  is  unnecessary  to  a  conviction  that 
accused  would  have  been  guilty  of  murder  in  the 
first  degree  had  death  ensiled ;  hence,  in  a  pros- 
ecution for  assault  with  intent  to  kill,  an  in- 
struction on  intent  is  not  erroneous  because  it 
did  not  require  the  intent  to  be  to  commit  mur- 
der in  tbe  first  decree. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  {§  697,  598,  600.  601;  Dec.  Dig.  { 
292.*] 

Error  to  District  Court,  Pueblo  County; 
0.  S.  Essex,  Judge. 

Nick  Dillnlo  was  convicted  of  assault  with 
intent  to  kill  and  murder,  and  he  brings  er- 
ror.   Afilrmed. 

D.  M.  Campbell,  W.  J.  Kerr,  and  J.  C.  El- 
well,  all  of  Pueblo,  for  plaintiff  in  error. 
Fred  Farrar,  Atty.  Gen.,  and  Norton  Mont- 
gomery, Asst  Atty.  Gen.,  for  the  People. 

SCOTT,  J.  The  plalntlft  in  error  wa3  con- 
victed in  the  district  court  of  Pueblo  county 
upon  tbe  charge  of  assault  upon  the  person 
of  Fred  Odorisio,  with  intent  to  kill  and 
murder.  Tbe  affair  occurred  at  a  christen- 
ing, and  is  the  apparent  result  of  too  much 
liquor  and  too  many  knives.  There  is  no 
question  raised  as  to  the  sufficiency  of  the 
evidence  to  Justify  the  verdict. 

Reliance  is  had  upon  the  three  assignments 


of  error:  (1)  That  the  information  Is  not 
sufficient,  in  that  it  is  not  properly  supported 
by  the  affidavit  of  a  witness;  (2)  an  errone- 
ous instruction  as  to  the  question  of  Intent; 
and  (3)  an  erroneous  instruction  upon  the 
question  of  flight  after  the  commission  of  the 
alleged  offense. 

[1]  The  specific  complaint  as  to  the  insaffi- 
ciency  of  the  affidavit  relates  to  the  form  of 
its  verification  as  follows:  "Subscribed  and 
sworn  to  before  me  this  26th  day  of  Feb- 
ruary, A.  D.  1912.  B.  F.  Nichols,  Clerk  of 
the  District  Court,  by  R.  L.  Nafe,  Deputy." 
If  this  objection  to  the  information  has  merit 
it  was  waived  by  the  defendant  in  going  to 
trial  without  objection.  The  record  discloses 
that  the  objection  was  made  for  the  first 
time  upon  motion  for  a  new  trial.  It  was 
held  in  the  case  of  Lafley  v.  People.  136  Pac. 
1031.  decided  at  this  term  of  court,  that 
where  the  defendant  pleads  to  the  informa- 
tion, and  without  the  withdrawal  of  sucih 
plea  attacks  the  information  upon  the  ground 
that  no  proper  affidavit  lias  been  filed  as  pro- 
vided by  the  statute,  or  no  preliminary  ex- 
amination has  been  £eld,  then  the  objection  is 
too  late,  and  the  defendant  has  thereby 
waived  whatever  right  he  may  have  had  in 
the  premises.  See,  also,  Bergdahl  v.  People, 
27  Colo.  307,  61  Pac.  228. 

[2]  The  instructions  of  the  court  were,  by 
consent  of  counsel,  given  orally,  and.  the  only 
objection  to  any  one  or  more  of  them  was 
made  In  tbe  following  language:  "Defend- 
ant's counsel:  I  desire  to  except  to  every 
one  of  the  instructions  g^iven,  and  espedalty 
to  the  instruction  finding  the  intent  neces- 
sary to  be  proved  in  this  case."  This  court 
has  repeatedly  held  that  it  will  not  consider 
objections  to  an'  alleged  erroneous  instruc- 
tion unless  an  objection  Is  made  to  the 
specific  instruction  at  the  time,  to  the  epd 
that  the  trial  court  may  have  opportunity  to 
pass  upon  the  particular  objection  urged. 
The  objection  may  possibly  be  sufficient  as  to 
tbe  one  instruction  relating  to  intent,  but  is 
not  so  as  to  any  other  instruction,  and  none 
other  will  be  considered. 

[3]  Instruction  No.  4  complained  of  is  tn 
language  as  follows:  "As  to  the  question  of 
intent,  the  court  instructs  you  that  it  de- 
volves upon  the  people  to  prove  that  intent 
to  your ,  satisfaction,  beyond  a  reasonable 
doobt,  but  such  Intent  need  not  be  proved  by 
direct  and  positive  evidence.  If  a  sane 
person  uses  upon  the  body  of  another  a  dead- 
ly and  dangerous  weaiwn  from  whi<ih  death 
may  result,  you  are  at  liberty  to  presume 
that  death  was  intended,  but  such  presump- 
tion is  one  of  fact  and  not  one  of  law."  The 
defendant  was  convicted  under  section  1658, 
Rev.  Stat.  1908,  of  "an  assault  with  Intent 
to  commit  murder."  While  the  objection  of 
the  plaintiff  in  error  to  the  instruction  com- 
plained of  is  not  very  clear,  yet  in  their  brief 
counsel  say :  "The  court  failed  to  define  any 
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particular  Intent,  bat  grouped  together  all 
of  tbe  intents  which  would  support  murder, 
and  then  tells  them  in  the  next  instruction, 
that  that  intent  must  be  found  as  a  substan- 
tive fact  by  the  Jury.  Then  he  tells  them  as 
a  matter-  of  law  that  they  are  at  liberty  to 
find  that  If  the  defendant  stabbed  the  prose- 
cuting witness  with  a  knife,  they  might  pre- 
sume that  death  was  intended."  Indeed  the 
preceding  instruction  to 'the  one  under  con- 
sideration plainly  declared  otherwise.  In 
that  Instruction  the  court  defined  murder, 
and  the  necessary  ingredients  of  .the  crime 
charged  in  this  case.  This  instruction  is  as 
follows:  "The  court  further  instructs  you 
that  in  this  case  the  defendants  are  charged 
with  an  assault  to  kUl  and  murder.  Murder 
Is  the  unlawful  killing  of  a  human  being 
with  malice  aforethought,  either  expressed  or 
Implied,  and  includes  all  of  the  various 
means  by  which  death  may  be  occasioned.  It 
In  this  case,  from  the  definition  of  murder, 
you  believe  and  find  that  if  death  had  re- 
sulted and  you  find  beyond  a  reasonable 
doubt  it  would  have  constituted  murder,  then 
the  defendants  are  guilty  of  assault  to  mur- 
der in  manner  and  form  as  charged  In  the 
Information;  otherwise  you  will  acquit"  It 
would  seem  from  the  arguments  of  counsel 
that  it  is  the  contention  that.  In  order  to 
constitute  the  offense  charged,  the  crime 
must  have  been  murder  in  the  first  degree 
if  death  had  ensued.  Clearly  this  is  not  the 
language  of  the  statute,  and  it  must  be  held 
to  apply  to  murder  In  either  of  the  degrees. 
The  language  of  the  statute  is  "an  assault 
with  intent  to  commit  murder,"  not  murder 
in  any  particular  degree. 

The  Judgment  of  the  district  court  la  af- 
firmed. 

MUSSER,  C.  J.,  and  GARRIOUES,  J.,  con- 
curring. 

(66  Colo.  201) 
COLBURN  AUTOMOBILE  CO.  v.  SOPER 

etal. 

(Supreme  Court  of  Colorado.    July  7,  1813. 

Rehearing  Denied  Feb.  2,  1914.) 

Oabnisbhent  (i  164*)— Propbbty  Scbjbot— 

OWNBBSHIF— EVIDENCB. 

In  garnisbment  proceedings,  evidence  held 
insuflSclent  to  warrant  a  verdict  finding  that  an 
automobile  in  the  poaaession  of  the  garnishee 
wag  the  property  of  the  principal  defendant. 

lEi.  Note.— For  other  cases,  seei  Garniah- 
ment.  Cent.  Dig.  |  302;   Dec.  Dig.  t  164.*] 

In  Division.  Error  to  District  Court,  City 
and  County  of  Denver;  Hubert  L.  Shattuck, 
Judge. 

Action  by  Warren  X.  Soper  and  another 
against  Edward  F.  Woodworth,  in  which  the 
Colburn  Automobile  Company  was  garnishee. 
From  a  Judgment  finding  that  the  garnishee 
had  in  its  possession  an  automobile  belong- 
ing to  the  principal  defendant  of  the  value 
of  $2,000,  the  garnishee  brings  error.  Revers- 
ed, with  directions  to  dismiss. 


Harry  B.  Kelly  and  Chas.  H.  Haines,  both 
of  Denver,  for  plaintifT  in  error.  Blcksler 
&  Smith,  of  Lofs  Angeles,  CaL,  for  defend- 
ants in  error.  , 

SCOTT,  J.  On  the  2d  day  of  November, 
1910,  the  defendants  in  error  obtained  a 
Judgment  against  Edward  F.  Woodworth  In 
the  district  court  of  the  city  and  county  of 
Denver.  On  November  9,  1910,  garnishee 
summons  was  served  on  the  Colburn  Automo- 
bile Company,  which  through  its  president, 

E.  A.  Colburn,  answered  that  the  company 
did  not  have  in  its  possession,  charge,  or  un- 
der its  control  any  of  the  property  or  effects 
of  Edward  F.  Woodworth;  that  it  was  not 
indebted  to  him  In  money  or  property,  and 
did  not  have  in  its  possession,  charge,  or  un- 
longing  to  Woodworth,  or  In  which  he  was 
Interested.  This  answer  was  traversed  by 
the  Judgment  creditor.  The  issues  were 
tried  to  a  Jury  under  the  Instructions  of  the 
court,  and  a  verdict  returned  In  favor  of  the 
creditor,  to  the  effect  that  the  garnishee  had 
in  its  possession  one  Colbnm  automobile  be- 
longing to  E.  F.  Woodworth,  the  Judgment 
debtor  in  said  cause,  and  of  the  value  of 
$2,000.  The  court  overruled  the  motion  for 
a  new  trial,  and  rendered  the  following 
Judgment:   "That  the  said  defendant  Edward 

F.  Woodworth  do  have  and  recover  of  and 
from  the  Colburn  Automobile  Company, 
garnishee  herein,  for  the  use  and  benefit  of 
plaintiffs,  one  Colburn  automobile  No.  C. 
121,  of  the  value  of  $2,000,  the  property  of 
said  defendant,  together  with  the  costs  of 
this  action;  and  in  case  a  delivery  of  said 
property  cannot  be  had,  then  that  said  de- 
fendant do  have  and  recover  of  and  from  the 
Colburn  Automobile  Company,  garnishee 
herein,  for  the  use  and  benefit  of  plaintiffs, 
the  sum  of  $2,000,  the  value  of  said  prop- 
erty." 

The  assignments  of  error  are:  (a)  Refusal 
of  the  court  to  direct  a  verdict:  (b)  insnfll- 
dency  of  the  evidence  to  support  the  verdict ; 
and  (c)  the  admission  of  incompetent  evi- 
dence. 

It  is  plain  that  there  was  no  competent 
evidence  upon  which  the  verdict  could  be 
reasonably  based.  The  only  testimony  upon 
the  part  of  the  plaintiff  worthy  of  consid- 
eration was  that  of  one  Powell,  whom  the 
defendant  in  error  employed  to  make  an  In- 
vestigation, and  who  a  day  or  two  before 
the  garnishee  summons  was  Issued  went  to 
the  business  place  of  the  Colburn  Automo- 
bile (lompany  and  represented  himself  to  be 
the  agent  of  an  English  Investor,  then  stop- 
ping at  one  of  the  hotels  in  Denver,  and  said 
that  he  desired  to  purchase  an  automobile; 
that  his  principal  had  taken  a  fancy  to  a 
machine  belonging  to  a  person  named  Wood- 
ham,  or  some  name  of  a  similar  sound ;  that 
A.  M.  Pratt,  the  salesman  of  the  company 
with  whom  Powell  first  talked,  said  that  he 
did  not  recall   making  a  sale  to  any  such 
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person,  wberenpon  Powell  snggested  that 
they  look  over  the  books,  to  which  Pratt 
agreed,  and  upon  so  doing  they  fonnd  in  the 
ledger  of  the  company  the  record  of  a  sale 
purporting  to  be  naade  to  E.  F.  Woodworth, 
on  July  14,  1910,  and  for  the  sum  of  $2,760. 
Powell  testified  that  he  saw  the  ledger  and 
made  a  note  of  It  He  then  Insisted  on  see- 
ing the  car,  and  Pratt  told  him  that  If  he 
would  go  up  to  Woodworth's  house.  Wood- 
worth  would  be  pleased  to  show  the  car  to 
him.  He  Insisted  upon  haring  a  letter  of 
introduction  to  Mr.  Woodworth,  and  there- 
upon Mr.  Pratt  gave  him  a  note,  to  H.  A. 
Woodworth,  a  brother  of  B.  F.  Woodworth. 
He  says  that  Mr.  Colbum  then  came  up  and 
said  to  blm,  "You  cannot  see  Mr.  Woodworth, 
and  you  cannot  see  the  car  up  there  because 
I  have  the  car  In  miy  automobile  bam."  Far- 
ther, that  Mr.  Colbnm  told  him  that  E.  F. 
Woodworth  was  in  California  at  a  place  call- 
ed Whlttler,  and  that  he  was  expecting  or- 
ders every  day  to  ship  the  car  to  California. 
He  says  that  Colbum  mentioned  no  other 
name  but  that  of  Mr.  Woodworth.  This 
testimony  does  not  disclose  that  either 
Pmtt  or  Colbum  said  to  PoweU  that  B.  F. 
Woodworth  was  the  owner  of  the  car,  or 
that  Its  ownership  was  even  discussed.  The 
only  Information  that  Powell  secured  In  that 
regard  was  what  api>ears  on  the  ledger  as 
above  stated.  The  only  part  of  this  testi- 
mony that  might,'  under  any  circumstances, 
be  competent  as  tending  to  prove  ownership 
was  the  ledger  itself,  which  was  introduced 
in  evidence  along  with  the  Powell  testimony. 
This  shows  the  sale  of  the  car  to  have  been 
made  to  E.  F.  Woodworth,  but  this  is  ex- 
plained by  the  bookkeeper  of  the  Colburn 
Company,  who  says  that  she  made  this  entry 
on  the  day  of  the  sale,  July  14th,  under 
the  Impression  that  the  car  was  sold  to  E. 
F.  Woodworth,  but  that  she  had  no  personal 
knowledge  of  the  sale!  That  on  July  15th, 
when  final  payment  was  made  and  the  car 
delivered,  she  banded  to  Mr.  Colbum  a  state- 
ment of  the  account  made  out  to  E.  F.  Wood- 
worth,  but  that  he  explained  to  her  that 
the  sale  was  made  to  Mrs.  A.  M.  Woodworth 
and  not  to  B.  F.  Woodworth,  whereupon 
she  made  out  a  new  statement  to  Mrs.  A. 
M.  Woodworth,  which  bill  was  receipted  and 
delivered  to  Mrs.  Woodworth.  She  did  not 
afterward  change  the  character  of  the  ac- 
count in  the  book,  and  Mr.  Colbum  testified 
that  he  did  not  know  until  the  garnishee 
summons  was  served  upon  him  that  the  book 
contained  such  a  record.  This  receipted  bill 
was  introduced  in  evidence. 

The  testimony  of  Oolbum,  Pratt,  Mrs.  A. 
M.  Woodworth,  E.  F.  Woodworth,  and  H.  A. 
Woodworth  is  clear  and  positive  to  the 
effect  that  the  car  was  sold  to  Mrs.  Wood- 
worth;  that,  as  the  receipted  bill  shows, 
she  traded  to  the  company  a  Stanley  steam- 
er car  in  part  payment  of  the  purchase  price, 
and  for  the  sum  of  $743.36.    Mrs.  Woodworth 


and  H.  A  Woodworth  testifled  that  the 
steamer  car  was  purchased  for  her  by  her 
son  H.  A.  Woodworth,  a  man  of  large  busi- 
ness affairs ;  that  he  gave  her  the  money  to 
pay  Colbum  the  difference  In  price  between 
the  two  cars ;  also  that  he  had,  prior  to  that 
time,  given  his  mother  an  electric  car.  The 
testimony  is  uncontroverted  that  Mrs.  Wood- 
worth,  In  company  with  her  son  E.  F.  Wood- 
worth,  examined  the  car  and  tried  it  out, 
and  that  she  personally  paid  the  money  for 
It.  It  appears,  also,  from  the  testimony  that 
B.  F.  Woodworth  was,  at  the  time  of  the 
transaction  and  had  been  about  Ave  years 
prior  thereto,  an  invalid,  who  with  his  wife 
and  twd  children  lived  with  his  mother, 
Mrs.  A.  M.  Woodworth,  and  that  because 
of  his  infirmity  he  was  and  had  been  sup- 
ported by  the  mother  and  brother  H.  A. 
Woodworth.  It  further  appears  that  B.  F. 
Woodworth  was  familiar  with  automobiles, 
and  was  able  to  drive  the  machine  for  bis 
'mother,  and  did  so,  and  likewise  that  he  at 
times  used  it  himself.  He  also  advised  his 
mother  In  the  selection  of  the  car.  There  i!< 
nothing  In  the  entire  record  save  and  ezc^t 
the  erroneous  entry  in  the  book  made  by  the 
bookkeeper  that  tends  to  show  that  B.  F 
Woodworth  had  any  other  Interest  in  the 
machine  than  as  stated  above. 

Mrs.  A.  M.  Woodworth  and  son  B.  F. 
Woodworth  were  In  California  at  the  time  of 
the  detective's  visit  to  the  Colbum  estab- 
lishment, and,  before  leaving,  she  had  stor- 
ed the  machine  with  the  Colbum  Company 
pending  the  shipment  to  that  state.  It, 
therefore,  appears,  that  there  Is  no  confilct 
In  any  of  the  material  testimony,  and  that 
there  was  no  legitimate  testimony  upon 
which  to  support  the  verdict  It  was  the 
clear  duty  of  the  court  to  have  directed  a 
verdict  for  the  defendant  the  Colbum  Au- 
tomobile Company.  • 

The  Judgment  Is  reversed,  with  direction 
to  the  district  court  to  dismiss  the  proceed- 
ings in  garnishment 

MUSSEB,  a  J.,  and  OARRIOUES.  J.,  con- 
curring. 


(66  Colo.  278) 
COBB  V.  STRATTON'S  ES'TATB. 

(Snpreme  Court  of  Colorado.     Dec.   1,  1013. 
Rehearing  Denied  Jan.  12,  1914.) 

1.  Wn.T.8  (I  734*)— Interest  o>«  Lkgacies. 

A  legacy  not  being  dae  and  payable,  under 
Rev.  St  1908,  §S  7234,  7237.  7257,  till  the  court 
makes  an  order  directing  its  payment,  inter- 
eat  thereon,  if  allowable  at  all,  would  not  begin 
to  run  till  the  making  of  such  order. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {§  1847-1872;   Dec  Dig.  |  734.*] 

2.  InTERBST  (i  !•)— Statutes. 

Thp  subject  of  interest  lieing  governed  l>r 
statute,  interest  where  not  provided  for  by  sta^ 
ute  ia  not  recoverable,  unless  specially  con- 
tracted for,  except  in  the  nature  of  damages. 
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where  a  refusal  to  pay  ha*  been  willful,  wrong- 
fol,  fraadulent,  or  witooat  reasonable  caase. 

[Ed.    Note.— For    other    caaea.    see    Interest, 
Cent  Dig.  I  1;   Dec  Dig.  f  I.*] 

3.  Wills  ({  734*)— Intxbest  on  l£OACn»— 
Statutes. 

Interest  on  legacies  is  not  allowable  on 
legacies  under  Rev.  St  1908,  i  8162,  providing 
therefor  on  moneys  after  they  become  due  "on 
any  bond,  bill,  promissory  note  or  other  instru- 
ment of  writing,"  the  "other  instrument  of  writ- 
ing" being  required  to  be  of  the  same  nature 
as  those  enumerated;  that  ia,  resting  on  con- 
tractual relations. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Oiis-  H  1847-1872 ;   Dec  Dig.  {  734.*] 

4.  Wills  (I  728*)— LEQACiita— Bight  to  Ik- 
come  OR  Leo  ACT. 

A  legatee  is  not  entitled  to  the  income, 

{trofits,  increments,  or  eaminn  on  her  general 
egacy,  of  a  certain  amount,  oefore  it  was  due 
and  payable  under  the  statutes. 

[Ed.  Note.— If'or  other  cases,  see  Wills,  Cent 
Dig.  U  1758-1780;  Dec  Dig.  {  72a*] 


Error  to  El  Paso  County  Court;  John  E. 
little.  Judge. 

Claim  by  Virginia  Stratton  Cobb  against 
the  estate  of  W.  S.  Stratton,  deceased.  De- 
mnrrer  to  petition  was  snstalned,  and  claim 
disallowed,  and  plalntifiC  brings  error.  Af- 
firmed. 

Robert  Kerr,  of  Colorado  Springs  (Smith 
&  Kuowlton,  of  Colorado  Springs,  of  counsel), 
for  plaintiff  In  error.  Ghinn  &  Strickler,  of 
Colorado  Springs,  tor  defendant  in  error. 

BAILEY,  J.  On  September  14th,  1002, 
Winfleld  S.  Stratton  died  testate  at  Colorado 
Springs,  El  Paso  county,  Colorado.  HU  will 
was  subsequently  admitted  to  probate.  Is  now 
on  file  and  of  record,  and  his  estate,  at  the 
time  of  the  filing  of  the  claim  herein  under 
consideration,  was  in  process  of  administra- 
tion (md  settlement,  in  the  county  court  of 
that  county.  By  Us  will,  the  testator  be- 
queathed to  his  sister,  Virginia  Stratton 
Cobb,  plaintUt  In  error,  out  of  the  proceeds 
of  his  estate,  a  general  legacy  of  $50,000.  On 
the  4th  of  February,  1007,  an  order  was 
made  by  the  court  directing  the  executors  to 
pay  that  bequest,  which  was  Immediately 
done. 

Thereafter  plaintiff  filed  In  the  court  a 
claim  amounting  to  $13,550  against  the  es- 
tate, basing,  her  right  to  recover  upon  two 
grounds:  First  That  at  common  law  the 
legacy  became  due  and  payable  one  year  aft- 
er the  death  of  the  testator  and  carried  in- 
terest at  the  legal  rate  from  September  4th, 
1903,  to  February  14th,  1907;  and,  second, 
that  In  event  such  Interest  is  not  recoverable, 
then  she  is  entitled  to  the  increment.  In- 
crease, profits  or  earnings  on  the  legacy, 
measured  by  the  legal  rate  of  Interest,  during 
the  like  period.  In  connection  with  the  claim 
there  was  filed  a  petition,  setting  forth  at 
length  the  reasons  upon  which  the  claim  is 
based.    The  executors  were  made  parties  and 


dted  to  show  cause  why  the  claim  should  not 
be  allowed.  A  demnrrer  was  Interposed  to 
the  petition,  wMch  was  in  due  course  sus- 
tained, and  the  claim  disallowed.  It  is  to 
review  that  Judgment  that  plaintiff  brings 
the  cause  here  on  error. 

The  main  question  for  consideration  is 
whether  the  legacy  bears  Interest  as  claimed. 
There  Is  no  disputed  fact  The  question  is 
purely  one  of  law.  To  determine  It  we  need 
only  consider  certain  provisions  of  the  will, 
the  laws  of  tbe  state  relative  to  the  time  of 
payment  of  legacies,  and  our  statutes  and 
decisions  upon  the  subject  of  interest 

By  the  first  clause  of  the  will  it  was  di- 
rected that  the  funeral  and  burial  expenses 
and  all  Just  debts  and  liabilities  of  the  tes- 
tator be  first  paid  out  of  his  estate.  By  the 
second  paragraph,  a  bequest  of  certain  spe- 
cific personal  property  was  made  to  a  neph- 
ew, Carl  Stratton  Ohamberlln.  By  the  thir^ 
, paragraph,  all  of  the  rest,  residue  and  re- 
mainder of  the  estate  of  every  nature  and 
description  and  wherever  sltnate,  was  given, 
devised  and  bequeathed  to  his  executors,  in 
trust,  to  be  used  and  disposed  of  by  them  in 
the  manner  provided  by  the  will.  The  fourth 
paragraph  is  as  follows: 

"I  direct  that  my  said  executors  shall  as 
soon  as  they  conveniently  can,  and  within  the 
period  required  by  law,  after  my  decease, 
sell  and  dispose  of  all  the  real  and  personal 
estate  of  which  I  may  die  seized  and  which 
is  by  this  will  vested  in  them  in  trust,  at 
such  prices  and  upon  such  terms  as  to  them 
or  to  the  majority  of  them  shall  seem  most 
advantageous,  hereby  giving  and  granting 
unto  my  said  executors  or  unto  the  majority 
of  them  full  power  and  authority  to  make, 
execute  and  deliver  to  the  purchasers  such 
proper  deeds  and  Instruments  of  conveyance, 
acqultance,  relinquishment  and  transfer  as 
may  be  necessary  to  yest  In  the  purchasers 
full  title  to  the  property  so  sold  and  disposed 
of." 

The  fifth  paragrapb  contained  a  direct  be- 
quest of  $50,000  to  Earl  W.  Hamlin,  his  neph- 
ew.   The  sixth  paragraph  Is  as  follows: 

"I  direct  my  said  execntors  to  pay  to  my 
sister  Mrs.  Jennie  Stratton  Cobb  of  San  Jose, 
Santa  Clara  county,  California,  the  full  sum 
of  fifty  thousand  (50,000)  dollars  out  of  the 
proceeds  of  my  estate.    •    ♦    • " 

By  the  twelfth  paragraph,  the  residue  and 
remainder  of  the  estate  left  after  the  pay- 
ment of  all  debts  and  bequests  was  to  be  paid 
over  in  trust  to  certain  trustees  for  the  ben- 
efit of  the  Myron  Stratton  Home. 

[1]  It  is  obvious  that  no  definite  time  is 
fixed  by  the  will  Itself  for  the  payment  of 
this  legacy,  and  to  determine  when  it  was  due 
and  payable  resort  must  be  had  to  our  stat- 
utes on  that  subject  Section  7234,  Revised 
Statutes  1908,  is  as  follows: 

"Whenever  it  shall  appear  that  there  are 
sufficient  assets  to  satisfy  all  legacies  and 
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all  demands  against  tbe  estate,  the  court 
shall  order  the  payment  of  all  legacies  men- 
tioned in  the  win  of  tbe  testator,  the  specific 
legacies  being  first  satisfied." 

BecUon  7237.  R.  S.  1908,  reads: 

"Executors  and  administrators  shall  not  be 
compelled  to  pay  legatees  or  distributees  un- 
til bond  and  security  be  given  by  such  leg- 
atees or  distributees,  to  refund  a  due  propor- 
tion of  any  debt  which  may  afterward  ap- 
pear against  the  estate,  and  the  costs  at- 
tending the  recovery  thereof;  such  bond 
shall  be  made  payable  to  such  executor  or 
administrator  and  shall  be  for  his  indemnity, 
and  filed  in  the  county  court" 

Section  7257  gives  a  right  of  action  on 
accoun^  or  a  suit  in  equity,  to  every  legatee 
against  an  executor  to  recover  a  legacy,  pro- 
vided that  before  any  action  shall  be  com- 
menced for  legacies  the  county  court  shall 
make  an  order  directing  them  to  be  paid. 

Section  7234,  supra,  plainly  provides  that 
before  any  legacy  can  be  lawfully  paid  It 
must  first  be  made  to  appear  to  the  court 
that  the  assets  of  the  estate  are  sufficient  to 
pay  all  legal  demands  against  It,  and  until 
it  Is  so  made  to  appear  the  court  can  make 
no  order  for  the  payment  of  legacies. 

In  the  absence  of  any  showing  to  the  con- 
trary, It  must  be  presumed  that  the  court 
in  this  case  made  tbe  order  required  by  6ta^ 
ute  at  the  earliest  possible  time.  By  the 
record,  this  legacy  was  not  due  in  the  sense 
that  it  was  payable,  under  the  provisions 
of  our  law,  until  February  4th,  1907,  the 
date  upon  which  tbe  court  made  the  order 
upon  the  executors  to  pay  it.  It  was  owing 
and  was  a  charge  against  the  estate  at  the 
death  of  the  testator,  but  it  was  not  payable 
then.  Until  tbe  court  made  an  order  direct- 
ing payment  the  executors  could  discharge 
it  only  at  their  peril.  A  legatee  can  make 
no  lawful  demand  upon  executors  until  such 
order  is  made,  and  certainly  there  can  be  no 
default  in  payment  until  a  legal  demand 
can  be  made,  and  if  the  legatee  can  make  no 
legal  demand  until  such  order  is  made,  even 
If  interest  were  allowable  at  all.  It  would 
not  begin  to  run  until  the  legacy  was  ordered 
paid. 

It  is  contended  by  counsel  that  the  testator 
left  the  plaintiff  in  error  an  absolute  general 
pecuniary  legacy  of  $50,000,  unconditional 
and  noncontingent ;  that  such  legacy  vested 
in  her  immediately  upon  the  death  of  the 
testator;  and  since  no  definite  date  is  fixed 
in  the  will  for  the  payment  of  the  legacy,  it 
became  due  and  payable,  under  the  common 
law  rule,  at  the  end  of  one  year  after  his 
death.  Cases  almost  without  number,  sup- 
porting this  contention,  are  cited.  Even  if 
it  be  admitted  that  the  legacy  was  uncondi- 
tional and  noncontingent,  and  that,  at  com- 
mon law  and  In  equity,  it  would  have  become 
due  and  payable  at  the  end  of  one  year  after 
the  death  of  the  testator,  questions  which  we 
do  not  determine,  the  conclusion  here  would 
not  be  thereby  affected,  fbr  the  rights  of  the 


claimant  are  to  be  adjudged  by  our  statutes 
and  by  no  other  rule.  To  uphold  the  con- 
tention that  the  common  law  is  controlling, 
would  overturn  and  nullify  our  entire  sys- 
tem of  probate  procedure,  regulating  tbe  ad- 
ministration and  settlement  of  estates.  We 
have  a  complete  system  of  laws  governing 
the  transmission  and  disposition  of  the  prop- 
ferty  of  deceased  persons,  and  the  rights  of 
claimants  thereto,  whether  those  rights  grow 
out  of  debts,  the  laws  of  descent  and  distri- 
bution or  out  of  wills,  which  has  superseded 
the  common  law  on  the  subject  Under  our 
system  a  legacy  is  not  due  or  payable  with- 
in one  year  after  the  testator's  death.  Nor 
does  this  system  require  or  contemplate  the 
payment  of  interest  to  a  legatee  beginning 
one  year  after  the  death  of  the  testator ;  on 
the  contrary,  a  legacy  is  only  due  and  pay- 
able after  it  has  been  Judicially  determined, 
by  the  court  having  the  estate  in  charge,  that 
there  are  sufficient  assets  to  satisfy  all  lega- 
cies and  demands  against  the  estate,  and  an 
order  for  payment  has  been  made.  Dickey 
V.  Dickey,  04  Fed.  231,  36  C.  O.  A.  211. 

[2]  We  come  now  to  a  consideration  of 
the  question  of  whether  interest  diould  be 
allowed  on  the  legacy  under  the  common-law 
rule.  Elaborate  and  exhaustive  argument, 
with  citation  of  numerous  authorities,  is 
made  to  the  effect  that  interest  at  common 
law  was  allowed  on  legacies ;  that  the  com- 
mon law  is  in  force  here  upon  the  question  of 
Interest  on  legacies ;  and  that  the  legacy  un- 
der consideration  carried  annual  Interest  at 
the  legal  rate,  from  one  year  after  the  death 
of  the  testator  until  paid.  As  an  example  of 
intellectual  exercise,  research  and  legal  at- 
tainment, the  argument  is  attractive,  instruc- 
tive and  entertaining,  but  has  no  application 
to  the  issue  to  which  directed.  The  subject 
of  Interest  is  governed  In  this  state  by  stat- 
ute, and  in  no  case  where  interest  is  not  so 
provided  is  it  recoverable,  unless  specially 
contracted  for,  except  in  the  nature  of  dam- 
ages, where  a  refusal  to  pay  has  been  will- 
ful, wrongful,  fraudulent  or  without  reason- 
able cause,  and  no  such  claim  is  advanced 
in  this  case.  Our  statute  points  out  in  de- 
tail, and  especially  enumerates  the  cases  in 
which  Interest  Is  allowable,  assuming  to 
cover  the  whole  field,  and  it  is  not  recover- 
able in  any  case  not  thus  expressly  enumer- 
ated, or  included  by  fair  Implication.  When 
tbe  Legislature  assumed  to  declare  in  what 
cases  interest  could  be  allowed,  under  the 
rule  that  the  expression  of  the  one  is  the 
exclusion  of  another,  no  Interest  can  be  al- 
lowed in  any  case  not  specified.  Hawley  v. 
Barker,  6  Colo.  118;  D.  S.  P.,  etc..  It  R.  Co. 
V.  Conway,  8  Colo.  1,  5  Pac.  142,  64  Am.  Rep. 
537;  Corson  v.  Neathcny,  9  Colo.  212,  11 
Pac.  82;  Pettit  v.  Thalbelmer,  3  Colo.  App. 
355,  33  Pac.  277 ;  Keys  v.  Morrison,  8  Colo. 
App.  441,  34  Pac.  259;  Patten  v.  American 
Nat  Bank,  15  Colo.  App.  479,  63  Pac.  424, 
53  L.  R.  A.  693 ;  El  Paso  County  v.  Flanagan, 
21  Colo.  App.  467,  122   Pac.  801;    Wells  v. 
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Crawford,  23  Colo.  App.  103,  127  Pac.  914. 
In  D.  S.  P.,  etc.,  R.  R.  Co.  r.  Conway,  supra, 
'  It  is  said: 

"Interest  In  this  state  is  a  creature  of 
statute  and  regulated  thereby.  It  is  only 
recoverable,  in  the  absence  of  contract,  in 
the  cases  enumerated  in  the  statute,  and 
damages  to  property  arising  from  the  wrong 
or  negligence  of  a  defendant  is  not  one  of  the 
enumerated  cases." 

In  Pettit  V.  Thalbeimer,  supra,  the  doctrine 
is  stated  as  follows: 

"Ever  since  the  case  of  D.  S.  P.  &  P.  R.  Co. 
V.  Conway,  8  Colo.  1  [6  Pac  142,  54  Am.  Rep. 
537],  it  has  been  settled  that  interest  can 
only  be  recovered  In  this  state  In  the  cases 
enumerated  in  the  statute." 

In  Hawley  v.  Barker,  supra,  the  following 
is  said  upon  this  subject: 

"In  the  case  of  Sammis  v.  Clark  et  al.,  13 
IlL  544,  substantially  the  same  section  was 
under  consideration.  Mr.  Justice  Trumbull 
says:  'It  is  a  rule  in  the  construction  of 
statutes  that  the  expression  of  one  tiling  is 
the  exclusion  of  another,  and  it  may  well  be 
insisted  when  the  Legislature  has  enumerated 
a  .variety  of  cases  in  wldch  creditors  shall  be 
allowed  to  receive  interest,  that  it  was  not 
their  intention  to  permit  them  to  demand  it 
in  the  cases  not  enumerated.  Dwarris  on 
Statutes,  713;  King  v.  Cunningham,  6  East 
478;  The  Warden  of  St  Paul  v.  The  Dean, 
4~  Price.'  Interest  is  not  given  by  the  com- 
mon law  for  a  failure  to  pay  money  when  it 
is  due,  unless  the  parties  have  so  agreed. 
•  •  •  •  We  accept  this  construction  as  the 
law.  If,  therefore,  the  plaintiff  can  recover 
Interest  on  his  verdict,  it  must  be  In  virtue 
of  its  express  or  implied  enumeration  in  the 
section  quoted,  and  to  this  inquiry  the  con- 
troversy is  narrowed." 

It  is  said  in  22  Cyc.,  at  page  1481: 

"Interest  statutes,  being  in  derogation  of 
the  common  law,  must  be  stjrictly  construed ; 
and  the  doctrine  of  ezpresslo  nnlus  appll^ 
to  restrict  the  operation  of  statutes  regulat- 
ing interest  to  the  recited  instances." 

And  in  the  same  volume,  at  page  1475,  the 
following  is  stated: 

"It  has  frequently  been  said  that  interest 
is  of  purely  statutory  origin  and  not  the 
creature  of  the  common  law ;  and  interest 
has  been  refused  except  in  such  cases  as 
come  within  the  terms  of  the  statute." 

[3]  We  have  no  concern  with  the  question 
as  to  whether  interest  was  allowable  at 
common  law,  about  which  there  seems  to  be 
serious  dispute,  for  in  this  jurisdiction  the 
subject  of  interest  is  a  creature  of  statute 
solely,  and  the  common  law,  whatever  it 
may  be  upon  the  subject,  has  no  appUcaticHi. 
It  follows  that  unless  the  claim  of  plaintiff  in 
error  for  Interest  is  provided  for  by  statute, 
she  may  have  none.  Is  interest  allowable 
by  statute  on  legacies? 

Section  3162,  Revised  Statutes  1908,  reads: 

"Creditors  shall  be  allowed  to  receive  in- 
terest when  there  is  no  agreement  as  to  the 


rate  thereof,  at  the  rate  of  eight  per  centum 
per  annum,  for  all  moneys  after  they  become 
due,  on  any  bond,  bill,  promissory  note  or 
other  Instrument  of  writing,  or  on  any  judg- 
ment recovered  before  any  court  or  magis- 
trate authorized  to  enter  up  the  same  within 
this  state,  from  the  day  of  entering  up  said 
judgment  until  satisfaction  thereof  be  made ; 
also,  on  money  due  on  mutual  settlement  of 
accounts  from  the  date  of  such  settlement, 
on  money  due  on  account  from  the  date  when 
the  same  became  due,  and  on  money  received 
to  the  use  of  another  and  retained  without 
the  owner's  knowledge." 

Section  3163,  K.  8.  1908,  Is  as  follows: 

"The  parties  to  any  bond,  bill,  promissory 
note,  or  other  instrument  of  writing,  may 
stipulate  therein  for  the  payment  of  a  greater 
or  higher  rate  of  interest  than  eight  per 
centum  per  annum,  and  any  such  stipulation 
may  be  enforced  in  any  court  of  competent 
jurisdiction  in  the  state." 

According  to  section  3162,  supra,  interest 
is  allowed  only  to  creditors,  where  there  is 
no  agreement  as  to  the  rate  thereof,  "at  the 
rate  of  eight  per  centum  per  annum,  for  all 
moneys  after  they  become  due,  on  any  bond, 
bill,  promissory  note  or  other  instrument  of 
writing."  A  legatee  under  a  will  Is  not, 
therefore,  entitled  to  Interest  unless  such 
legatee  is  within  the  meaning  of  the  law  a 
creditor  of  the  estate,  or  unless  the  sum  due 
such  legatee  is  on  a  "bond,  bill,  promissory 
note  or  other  instrument  of  writing." 
Whether  plaintiff  in  error  is  a  creditor  of 
the  estate  under  the  statute,  it  is  unnecessary 
to  determine,  in  view  of  the  reasons  upon 
which  we  base  our  decision  in  this  case. 

The  question  is,  did  the  sum  owing  plain-  . 
tiff  in  error  upon  her  legacy  become  payable 
on  any  l)ond,  bill,  promissory  note  or  other 
instrument  of  writing  under  the  statutory 
provisions  above  quoted?  A  will  Is  clearly 
not  a  bond,  bill  or  promissory  note,  and  un- 
less it  Is  the  "other  Instrument  of  writing" 
specified  the  legacy  bears  no  statutory  in- 
terest We  are  of  opinion  that  this  stat- 
ute, properly  construed,  means  that  inter- 
est shall  be  allowed  on  all  moneys  after  they 
become  due  on  any  bond,  bill,  promissory 
note  or  other  like  Instrument  of  writing. 
The  enumeration  of  the  several  instru- 
ments upon  which  interest  ia  allowable,  fol- 
lowed by  the  phrase  "or  other  Instrument  of 
writing,"  under  the  doctrine  ejusdem  gen- 
eris, limits  the  kind  of  instruments  upon 
which  interest  is  allowable  under  this  gen- 
eral designation  to  such  as  are  of  the  same 
general  character  as  those  enumerated.  The 
rule  ejusdem  generis,  which  means  that 
where  an  enumeration  of  specific  things  Is 
followed  by  some  more  general  word  or 
phrase,  such  general  word  or  phrase  is  held 
to  refer  to  things  of  the  same  kind  and  char- 
acter as  those  specified,  is  clearly  applica- 
ble in  construing  this  statute.  Under  this 
doctrine  the  "other  instrument  of  writing" 
is  one  based  on  contractual  relations;    an 
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iDstrumeDt  Importing  nratnallty;  one  which 
implies  an  obligation  to  pay  for  a  consider- 
ation rendered.  It  needs  no  argument  to 
show  that  a  will  is  not  snch  an  instrument; 
It  does  not  rest  on  contractual  relations,  and 
has  none  of  the  characteristics  of  the  enu- 
merated Instruments. 

A  construction  was  given  to  the  words 
"other  instrument  of  writing,"  as  used  in 
this  section,  in  Hawley  v.  Barker,  supra, 
with  which  our  present  conclusion  Is  In  har- 
mony. While  the  court  did  not  there  ex- 
pressly place  its  construction  ,nix>n  the  rule 
ejnsdem  generis,  still  we  apprehend  such 
to  be  the  effect  of  its  holding.  The  right  to 
recover  interest  on  the  verdict  of  a  Jury  was 
claimed  in  that  case,  from  the  time  of  its 
rendition,  on  the  ground,  among  other  things, 
that  it  was  an  Instrument  of  writing  within 
the  meaning  of  this  siection.  In  discussing 
this  contention  the  court  said: 

"To  the  first  proposition  it  may  be  re- 
plied that  the  term  Instrument  of  writing,' 
as  here  used,  has  a  definite  legal  meaning, 
which  excludes  a  verdict  as  something  essen- 
tially different.  An  Instrument  of  writing 
implies  an  agreement  or  contract  which  it 
contains,  and  of  which  it  Is  the  memorial." 

This  definition  is  in  effect  a  declaration 
that  such  "other  Instrument  of  writing"  must 
be  one  having  the  characteristics  of  a  bond, 
bill  or  promissory  note,  and  may  not  be  some- 
thliig  essentially  different 

What  we  have  already  said  as  to  the  mean- 
ing of  section  8162,  supra,  is  strengthened 
by  a  consideration  of  the  succeeding  section 
of  the  statute,  3163,  supra,  which  provides 
that  the  "parties  to  any  bond,  bill,  promis- 
sory note,  or  other  instrument  of  writing, 
may  stipulate  therein  for  the  payment  of  a 
greater  or  higher  rate  of  interest  than  eight 
per  centum  per  annum."  This  clearly  im- 
plies that  the  "instrument  of  writing"  refer- 
red to  must  be  one  expressing  mutuality  of 
contract  In  a  bond,  bill,  promissory  note 
or  other  like  instrument  of  writing  the  par- 
ties might  well  enough  stipulate  for  the  pay- 
ment of  a  higher  rate  of  interest  than  that 
fixed  by  law,  but  it  Is  Inconceivable  that  such 
a  stipulation  could  properly  find  place  in  a 
will.  Flalntlfl  in  error  was  not  entitled  to 
the  legacy  by  virtue  of  any  contract  rela- 
tions existing  between  herself  and  the  tes- 
tator. On  the  contrary,  she  is  the  object  of 
his  bounty.  Her  legacy  is  a  gift  pure  and 
simple.  A  wQl  does  not  rest  on  contract 
relations,  and  Is  therefore  not  an  instru- 
ment Uito  which  a  stipulation  between  the 
parties  for  interest,  as  contemplated  by  the 
statute,  could  be  injected.  No  argument  is 
necessary  to  demonstrate  the  Impossibility  of 
fsuch  a  situation.  So  that  upon  every  con- 
sideration, those  suggested  and  many  others 
which  might  be  urged  with  equal  plausibility, 
a  will  is  not  the  "other  Instrument  of  writ- 
ing" enumerated  in  the  statute. 

Since  there  Is  nothing  in  the  statute,  d- 


ther  express  or  Implied,  providing  for  Inter- 
est on  legacies,  none  Is  allowable.  The  leg- 
acy In  question  was  not  due,  in  the  sense 
that  It  was  payable,  until  February  4th,  1907, 
the  date  when  ordered  paid  by  the  probate 
court,  and  could  therefore  in  no  event  bear 
Interest  prior  to  tliat  time. 

[4]  No  authority  whatever,  either  at  com- 
mon law,  by  statute  or  Judicial  decision.  Is 
cited  to  support  the  contention  that  plaintiff 
in  error  Is  entitled  to  alleged  income,  prof- 
its, increments  or  earnings  on  her  legacy. 
The  thing  bequeathed  to  her  was  $50,000, 
payable  out  of  the  proceeds  of  the  estate, 
and  nothing  more.  As  has  already  been 
said,  this  was  paid  to  her  the  moment  It  was 
due  and  payable  under  our  statutes,  that  is, 
when  the  court  had  determined  that  there 
were  sufficient  assets  to  pay  all  legacies  and 
lawful  demands  against  the  estate  and  had 
made  an  order  upon  the  executors  for  dis- 
tribution. By  the  express  terms  of  the  will, 
$50,000  Is  all  that  the  claimant  is  entitled 
to  demand  or  have,  which  sum  she  recdved, 
so  far  as  this  record  discloses,  as  soon  as 
she  was  entitled  to  it  under  the  law.  She 
is  in  no  position  upon  any  theory  to  demand 
or  receive  more.  Upon  the  record  there  Is 
absolutely  notliing  before  us  of  equitable 
cognizance. 

The  Judgment  of  the  probate  court,  being 
in  conformity  with  the  views  here  expressed, 
is  affirmed. 

Judgment  affirmed. 

MUSSEB,  a  J.,  and  WHITE,  J,,  ooncnr. 


(66  Colo.  236) 

ELLIOTT  V.  PEOPLE. 

(Supreme  Court  of  Colorado.    Nov.  3,  1913. 
Rehearing  Denied  Feb.  2,  1914.) 

1.  False  Pbetxkses  (i  16*)  —  Offenbks  — 

"CONFlDENCie  GAMX.''^ 

Accused  advertised  for  a  man  "to  take 
half  interest  in  fine  office  basiness;  will  pay 
$100  a  month;  $260  gets  half  interest;"  and, 
when  prosecuting  witness  called  at  the  address 
given,  .be  found  accused  occupying  an  office 
equipped  with  telephone,  desks,  carpet,  chairs, 
etc.,  and  was  told  that  accnsed,  in  partnership 
with  .  another,  was  doing  a  good  real  estate 
business,  and  that  his  partner  desired  to  sell, 
on  account  of  illness,  and  was  given  the  part- 
ner's address  by  accused  and  later  met  the 
partner  at  the  same  office  and  bought  a  half  in- 
terest in  the  business  for  $150  cash  and  a  note 
for  $100.  The  alleged  firm  did  not  have  any 
paying  business,  and  prosecuting  witness  finally 
sold  out  to  accused  the  interest  purchased  for 
$150,  paid  by  notes,  which  were  never  actually 
paid  by  accnsed.  Held,  that  accused  was  gnUt^ 
of  obtaining  money  by  the  "confidence  game, 
contrary  to  Rev.  St  1008,  |  1783. 

[Ed.  Note. — For  other  cases,  see  False  Pre 
tenses,  Cent  Dig.  f  20;   Dec.  Dig.  {  1&*] 

2.  FaI/SB  Pbxtenses  (|  16*)  —  "Confidknc]> 
Oamb." 

"Confidence  game,"  as  osed  In  Rev.  St 
1908,  I  1783,  means,  generally  speaking,  • 
swindling  operation  by  which  advantage  la 
taken  of  the  confidence  reposed  in  the  swin- 
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dier;  the  obtaining  of  money  by  the  means  or 
ose  of  Bomething  false. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {  20;   Dec  Dig.  i  16.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  2,  pp.  1420,  1421.] 

3.  False    Pbetenses    (J    16*)— "Confidbncb/ 
GAiiE"— Natdbk  of  Offense. 

The  offense  of  obtaining  money  by  confi- 
dence game,  contrary  to  Rev.  St.  1008,  §  17S.3, 
punishing  every  person  who  obtains  any  money 
by  means  of  brace  faro,  or  any  false  or  bogus 
cbeclcs,  or  by  any  other  means  or  device  com- 
monly called  "confidence  games,"  includes  all 
swindles  perpetrated  by  any  fraudulent  device 
which  is  used  to  gain  the  confidence  of  the 
person  defrauded,  and  is  not  limited  to  the  use 
of  brace  faro,  loaded  dice,  etc. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  i  20;   Dec  Dig.  S  16.*] 

4.  Cbimikai.  Law  (S  372*)— Evidence— Othbr 
Offenses. 

While,  as  a  rule,  evidence  tending  to  prove 
other  ajid  distinct  crimes  committed  by  accused 
is  not  admissible,  where  guilt  depends  upon  in- 
'  tent  or  design  in  doing  an  act,  other  trans- 
actions of  a  similar  nature  by  accused,  within 
proper  limitations  as  to  time,  whether  before  or 
after  the  offense  charged,  are  admissible  in 
evidence  on  the  question  of  intent,  so  that  in 
a  prosecution  for  obtaining  money  by  the  con- 
fidence game  by  advertising  the  sale  of  a  half 
interest  in  an  alleged  prosperous  real  estate 
business,  which  did  not  In  fact  exist,  evidence 
of  similar  transactions  by  accused,  occurring  a 
few  weeliB  before  and  after  the  one  involved, 
was  admissible  on  the  question  whether  accus- 
ed was  doing  a  legitimate  real  estate  business 
or  was  merely  attempting  to  defraud. 

[Ed.  Note.— For  other  cases,  see  Criipinal 
Law,  Cent  Dig.  §S  833,  834;  Dec  Dig.  §  372.*] 

5.  Cbivinal  Law  (f  652*)— Cibcuicstantiai. 
Evidence— Fbaxtd.  * 

Circumstantial  evidence  mast  be  general- 
ly resorted  to  to  establish  fraud  in  a  criminal 
case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  1257,  125&-1262;  Dec.  Dig. 
§  552.*] 

6.  Cbiminai.  Law   (§  1038*)— AppkaI/— Pbbs- 
ENTATioN  Below. 

Error  in  instructions  cannot  be  assigned 
on  appeal,  where  accused  did  not  dbject  to 
them  at  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2646;  Dec  Dig.  S  1038.*] 

7.  Cbiminal   Law  (5  1168*)- Harmless  Bb- 
BOE— Denial  of  Continuance. 

There  was  no  reversible  error  in  refusing 
to  grant  accused  a  continuance  to  procure  ab- 
sent witnesses,  where  accused  called  witnesses 
who  testified  to  substantially  the  same  facts 
to  which  the  absent  witnesses  would  have  tes- 
tified. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {S  3100-3l62,  8107-3113; 
Dec  Dig.  i  1166.*] 

Musser,  O.  J.,  and  Scott  and  Garrigues,  JJ., 
dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Carlton  M.  Bliss, 
Judge. 

William  R.  Elliott  was  convicted  of  obtain- 
ing money  by  a  confidence  game,  and  brings 
error.    Affirmed. 


labam  B.  Howze  and  John  A.  Deweese^ 
both  of  Denver,  for  plaintiff  in  error.  Ben> 
Jamin  Griffith,  Atty.  Gen.,  and  Charles  O'Con- 
nor, First  Asst  Atty.  Gen.,  for  the  People. 

GABBERT,  J.  Plaintiff  in  error,  whom  we 
shall  hereafter  designate  defendant,  was 
convicted  under  the  provisions  of  section 
1783,  Rev.  St  1908,  defining  the  offense  oon- 
fldeuce  game,  which  Is  as  follows:  "Every 
person  who  shall  obtain,  or  attempt  to  ob- 
tain, from  any  other  person  or  persons  any 
money  or  proijerty  by  means  of  or  by  the 
use  of  brace  faro,  or  any-  false  or  bogus 
checks,  or  by  any  other  means,  Instrument  or 
device,  commonly  called  confidence  'games, 
shall  be  liable  to  indictment,  and  on  convic- 
tion shall  be  punished  by  imprisonment  in 
the  penitentiary  for  any  term  not  less  than 
one  year  nor  more  than  ten  years."  The 
sufficiency  of  the  evidence  to  sustain  the  con- 
viction is  challenged. 

The  substance  qt  the  testimony  relative 
to  the  commission  of  the  offense  charged  is: 
That  the  prosecuting  witness  saw  the  follow- 
ing advertisement  In  a  Denver  paper: 
"Wanted :  A  man  to  take  half  interest  in  fine 
office  business;  will  pay  $100.00  a  month; 
$250.00  gets  half  interest;  caU  310  Century 
Building."  That  witness  called  at  the  ad- 
dress named,  where  he  found  defendant  oc- 
cupying an  office  equipped  with  telephone, 
d^ks,  carpet,  and  chairs,  and  informed  him 
that  he  had  called  in  answer  to  this  ad- 
vertisement That  defendant  informed  the 
witness  he  was  doing  a  good  real  estate  busi- 
ness. That  he  had  resided  in  Denver  and 
been  engaged  in  that  business  for  about  18 
years.  That  his  partner,  McDonald,  owned 
a  half  interest  in  the  business,  which  he 
desired  to  sell  on  account  of  illness.  That, 
in  the  event  his  partner  did  not  sell  within 
a  few  days,  he  would  buy  the  interest  him- 
self, but  would  rather  have  a  partner  for  the 
reason  that  the  business  was  such  that  it  re- 
quired two  to  take  care  of  it  properly.  That 
defendant  gave  him  McDonald's  address. 
That  he  went  to  this  address  and  left  a  card 
requesting  McDonald  to  meet  him  at  defend- 
ant's office.  That  later  he  met  McDonald  at 
this  office.  That  he  bought  McDonald's  half 
interest,  paying  therefor,  to  McDonald,  $150 
in  cash,  and  gave  his  note  for  $100,  payable 
to  defendant,  which  was  delivered  to  the  lat- 
ter, who  then  gave  McDonald  his  personal 
check  for  $100,  thus  completing  the  transac- 
tion. He  further  testified  that  he  and  de- 
fendant entered  Into  a  copartnership  agree- 
ment, which  relation  continued  for  about 
two  months;  that  the  business  did  not  pay 
anything,  and  that  the  office  did  not  have 
any  clientage  at  all;  that  be  became  dissatis- 
fied and  finally  sold  out  to  defendant  for 
$150,  the  defendant  giving  in  payment  two 
notes  of  $75  each,  which  have  never  been 
paid.    It  appears  that  defendant,  according 
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to  his  letter  heads,  was  conducting  a  biud- 
ness  at  the  address  named  In  tlie  advertise- 
ment under  the  name  of  the  "Iowa  Land  & 
Investment  Company," 

[1]  We  think  this  testimony  is  sufficient  to 
establish  the  offense  for  which  defendant 
was  convicted.  Our  statutes  provide  that 
the  act  relating  to  confldence  games  "shall 
be  liberally  construed  for  the  detection  and 
punishment  of  offendeia"  against  Its  provl- 
alons.    Section  1785. 

[2]  "ConQdence  game"  can  hardly  be  de- 
fined in  a  manner  which  would  cover  all  cas- 
es for  the  reason  that  schemes,  the  purposes 
of  which  is  to  swindle  others,  are,  as  has 
been  frequently  stated,  "as  various  as  the 
mind  of  man  is  suggestive."  Generally 
speaking  it  is  a  swindling  operation  by  means 
of  which  advantage  is  taken  of  the  con- 
fldence reposed  by  the  victim  in  the  swindler. 
The  offense  Intended  to  be  covered  by  the 
statute  is  obtaining  money  by  means  or  use 
of  that  which  is  false  or  bogus.  Wheeler  v. 
People,  49  Ck)lo.  402,  113  Pac.  312,  Ann.  Cas. 
1912A,  755;  Powers  v.  People,  63  Colo.  43, 
123  Pac.  642. 

Here  we  have  an  advertisement,  which  on 
its  face  offered  an  opportunity  to  secure  very 
considerable  returns  from  a  'comparatively 
small  investment,  so  worded  as  to  readily 
attract  the  attention  vt  the  unsophisticated. 
The  prosecuting  witness,  in  response  to  this 
advertisement,  called  at  the  address  named, 
where  he  found  the  defendant  occupying  an 
office,  fitted  up  in  a  manner  calculated  to  Im- 
press him  that  its  occupant  was  doing  a  pros- 
perous business,  and  was  informed  by  him 
that  he  was  doing  a  good  real  estate  busi- 
ness, had  been  engaged  in  that  business  in 
the  city  for  something  like  18  years,  and  that 
he  had  a  partner  who  wanted  to  sell  his  in- 
terest The  defendant  furnished  the  address 
of  the  partner.  Negotiations  were  entered 
Into,  and  the  witness  purchased  an  interest 
In  an  allege<l  business,  which  from  the  testi- 
mony for  the  people  was  worthless  or  did 
not  In  fact  exist  All  this  was  accomplish- 
ed, not  by  mere  words  alone,  but  in  addition 
the  instrumentality  of  an  oESce  furnished  in 
a  manner  which  would  lead  the  witness  to 
believe  that  the  representations  'of  the  de- 
fendant, ^ith  respect  to  the  business  which 
he  had  for  sale,  were  true.  The  office  and 
fixtures  were  genuine,  but,  by  their  means 
and  the  representations  of  defendant,  the 
confldence  of  the  witness  was  secured  and 
his  money  obtained  for  that  which  was  a 
myth.  In  other  words,  by  the  means  indicat- 
ed, the  victim  was  led  to  believe  that  a  busi- 
ness was  valuable,  which  in  fact  did  not  ex- 
ist In  the  circumstances  of  this  case,  the 
fraud  and  deceit  thus  practiced,  whereby  the 
witness  was  defrauded,  although  on  Its  face 
the  transaction  was  made  to  assume  a  legiti- 
mate one,  constitute  the  offense  with  which 
the  defendant  was  charged. 
[3]  Such  an  offense  is  not  limited  to  ob- 


taining money  by  means  of  brace  faro^  load- 
ed dice,  marked  cards,  or  false  or  bogus 
checks,  but  includes  all  swindles  perpetrated 
by  any  device  which  Is  deceitful  and  Il- 
legitimately used  to  gain  the  confldence  of 
the  person  thereby  defrauded. 

[4]  The  serious  question  in  the  case  relates 
to  the  admission  of  testimony.  Over  the  ob- 
jection of  the  defendant,  evidence  of  other 
transactions  of  a  similar  nature  to  the  one 
which  was  the  basis  of  the  offense,  for  which 
the  defendant  was  on  trial,  was  admitted. 
From  the  evidence  bearing  on  these  transac- 
tions, it  appears  that  other  parties  had  been 
defrauded  by  defendant  by  the  same  gener- 
al plan  employed  in  defrauding  the  prosecut- 
ing witness.  These  transactions, occurred  a 
few  weeks  before  and  after  the  one  under 
consideration.  The  general  rule  is  that  a 
defendant  on  trial  for  a  crime  shall  not  be 
prejudiced  in  the  eyes  of  the  Jury  by  the  ad- 
mission of  testimony  tending  to  prove  that 
he  Is  guilty  of  another  and  distinct  crime. 
This  rule  should  be  carefully  observed  by 
trial  courts  and  district  attorneys  In  all 
cases  where  applicable.  If,  however,  evidence 
is  relevant  to  a  material  fact  in  issue  in  the 
case  on  trial,  no  valid  reason  exists  for  its 
exclusion,  because  It  may  prove,  or  tend  to 
prove,  that  the  accused  committed  some  other ' 
crime.  Uaderhlll,  Crlm.  Evidence,  {  90 ;  Peo- 
ple V.  Argentos,  156  Cal.  720,  106  Paa  65; 
People  V.  Walters,  98  Cal.  138,  32  Pac.  864; 
People  V.  Shea,  147  N.  Y.  78,  41  N.  E.  505; 
State  V.  Franklin,  69  Kan.  588,  77  Pac.  688 ; 
Jaynes  v.  People,  44  Colo.  535,  90  Pac.  325, 
16  Ann.  Cas.  787;  Warford  v.  People,  43 
Colo.  107,  06  Pac.  556. 

The  authorities  are  quite  uniform  to  the 
effect  that,  when  the  guilt  of  a  defendant 
depends  upon  the  intent,  purpose,  or  design 
with  which  an  act  was  done,  other  transac- 
tions of  a  similar  nature  on  bis  part  may  be 
examined  into,  for  the  purpose  of  establish- 
ing such  guilty  Intent,  design,  or  purpose,  al- 
though the  facts  thus  elicited  show  the  com- 
mission of  another  crime,  provided  such  ex- 
traneous transactions  are  so  connected  as  to 
time  and  so  similar  in  their  other  relations 
that  the  same  motive  may  be  reasonably  im- 
puted to  them  all.  Housb  v.  People,  24  Colo. 
262,  60  Pac.  1030;  Clarke  v.  People,  53  Colo. 
214,  125  Pac.  113;  State  v.  Jones,  171  Mo. 
401,  71  S.  W.  680,  94  Am.  St  Rep.  780; 
Wallace  v.  State,  41  Fla.  547.  26  South.  71.J. 

In  the  case  at  bar,  one  of  the  material  facts 
in  Issue  was  whether  the  defendant  was  en- 
gaged in  a  legitimate  real  estate  business,  at 
the  address  named  in  the  advertisement,  or 
was  this  a  subterfuge  employed  to  defraud, 
by  selling  an  interest  in  a  business  which  did 
not  exist  Advertising  that  an  interest  in 
an  office  business,  which  would  pay  $100  a 
month,  could  be  secured  for  $250  is  not  an 
offense ;  neither  is  it  criminal  to  place  a  sign 
upon  a  door  Indicating  that  the  concern  oc- 
cupyiug  the  room,  into  which  it  lead.s,  is 
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tbe  "Iowa  Land  ft  Investment  Company"; 
nor  la  it  an  offense  to  equip  such  room  with 
desks,  carpet,  cbairs,  and  a  telephone;  but 
when  It  Is  charged  that  this  means  Is  re- 
sorted to  for  the  purpose  of  deceiving  and 
inducing  persons  to  believe  that  the  occupant 
Is  engaged  in  a  legitimate  and  prosperous 
business,  which  in  6ict  has  no  existence,  it 
becomes  necessary  to  ascertain  the  intent, 
design,  or  purpose  of  the  party  charged  with 
defrauding  another  by  this  means. 

Was  it  the  Intention,  design,  and  purpose 
of  the  defendant.  In  connection  with  his  rep- 
resentations respecting  his  business,  to  lead 
the  prosecuting  witness  to  believe  that  he 
(the  defendant),  by  reason  of  the  character 
of  his  ofBce.  equipment,  was  doing  a  good  real 
estate  business?  We  think,  for  the  purpose 
of  determining  this  question,  it  was  compe- 
tent for  the  people  to  show  transactions  with 
other  parties  which  tended  to  establish  a 
fraudulent  scheme  to  cheat  and  defraud  by 
physical  devices  similar  to  those  employed 
to  deceive  and  defraud  the  prosecuting  wit- 
ness, when,  as  pointed  out,  such  dealings  are 
snffldently  connected  in  point  of  time  to  au- 
thorize the  inference  that  the  transaction  un- 
der consideration  was  in  pursuance  of  the 
same  general  purpose; 

Counsel  for  defendant,  however,  insist  that 
evidence  of  subsequent  transactions  was  not 
admissible.  On  this  subject  the  authorities 
are  not  harmonious.  Underhill  on  Criminal 
Evidence,  {  88,  states  In  effect  that  it  is  im- 
material, where  the  evidence  of  another 
crime  ia  offered  to  show  guilty  Intent,  that 
such  crime  was  committed  after  the  crime 
for  which  the  accused  is  on  trial,  provided, 
of  course,  that  the  other  essential  conditions 
exist  wlUi  respect  to  that  character  of  tes- 
timony to  which  we  have  referred.  The 
author  cites  numerous  authorities  sustaining 
his  view. 

/There  was  some  testimony  regarding  con- 
tracts between  other  parties  which  perhaps 
was  not  admissible,  but  it  appears,  so  far  as 
advised  from  the  record,  that,  as  these  mat- 
ters did  not  in  any  manner  reflect  upon  the 
integrity  of  the  defendant,  they  could  not 
have  prejudiced  his  case. 

At  tbe  close  of  the  evidence  on  the  part  of 
the  people,  the  defendant  moved  for  a  direct- 
ed verdict  for  tbe  reason  that  there  was  no 
direct  evidence  to  sustain  the  allegations  of 
the  information.  This  we  think  was  properly 
denied.  Without  going  into  details,  we  are 
of  the  opinion  there  was  sufficient  evidence 
from  which  the  Jury  might  infer  that  in  fact 
McDonald  did  not  have  an  interest  in  the 
business  which  the  defendant  purported  to 
sell,  and  that  the  latter  received  the  money, 
or  the  major  part  thereof,  of  which  the  prose- 
cuting witness  was  defrauded. 

[t]  Parties  committing  frauds  usually  seek 
to  conceal  direct  and  jposltive  evidence  of 
their  guilt,  and  hence  to  establish  fraud  re- 


sort must  generally  be  had  to  circumstantial 
evidence. 

[6]  It  is  claimed  that  some  of  the  instruc- 
tions given  do  not  correctly  state  the  law  appli- 
cable to  the  case.  These  instructions  were 
given  to  the  Jury  without  any  objection  on 
the  part  of  the  defendant 

[7]  Error  is  also  assigned  upon  the  refusal 
of  the  court  to  grant  a  continuance;  This 
application  was  based  upon  the  absence  of 
witnesses,  who  would  testify  to  facts  ma- 
terial to  the  defense.  Whether  or  not  the 
showing  made  In  support  of  this  application 
was  sufficient  Is  not  involyed.  It  appears 
from  the  record  that  at  the  trial  the  defend- 
ant called  witnesses  In  his  behalf,  who  testi- 
fied substantiaUy  to  the  same  facts  which  it 
was  claimed  the  witnesses  named  in  the  ap- 
plication would  testify  to. 

The  judgment  of  tbe  district  court  Is  af- 
firmed. 

Judgment  affirmed. 

MUSSER,  C.  J.,  and  SCOTT  and  GAR- 
RIGUES,  JJ.,  dissent 


(U  Colo.  116) 
HATNIB  V.  SITES. 

(Supreme  Court  of  Colorado.     Oct  6.  1018. 
Rehearing   Denied   Feb.   2,   1914.) 

1.  Pleading  (|  406*)— Debbci^Waiveb. 

Defects  in  a  complaint  which  render  it  sub- 
ject to  motion  to  make  more  definite  and  certain 
are  waived  by  going  to  trial  without  motion. 

[EM.  Note.-^For  other  cases,  see  Pleading, 
Cent  Dig.  |l_1365-1359,  1361-1365,  1367-1374, 
1386;   Dec  Dig.  §406.*] 

2.  Action  (§  28*)— Coittiiaot  ob  Tobt— Waiv- 
es OF  TOBT. 

When  personalty  is  wrongfully  converted, 
the  owner  may  waive  the  tort,  and  sue  for  its 
value,  in  an  action  founded  on  an  implied  prom- 
ise to  pay  the  valne. 

[E!d.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  S§  196-215;    Dec.  Dig.J  28.*] 
8.  Action  (|  27*)— Contbact  ob  Tosr— Com- 
plaint. 

The  complaint  aUeeed  that  plaintiff  was  the 
owner  of  hogs,  that  a  third  person  sold  them  to 
defendant,  that  the  two  unlawfully  converted 
them  to  plaintiff's  damage  in  the  sum  of  $1,000, 
which  sum  was  tbe  value  of  the  hogs,  and, 
though  demanded,  remained  unpaid.  The  proof 
tended  to  allow  that  the  third  person  was  defend- 
ant's agent  and  that  he  purchased  the  hogs,  and 
defendant  refused  to  pay  the  purchase  money. 
Held,  that  the  complaint  did  not  count  on  tbe 
conversion,  and  hence  there  was  no  variance  be- 
tween it  and  the  proof. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  {§  160-195;    Dec.  Dig.  {  27.*] 

4.  Tbial  ({  251*)— Actions  to  Chabqb  Pbin- 

ciPAL—lNSTBDcnoNS— Issues. 

In  an  action  for  the  purchase  price  of  hogs, 
plaintiff  claimed  that  the  actual  purchaser  was 
defendant's  a^ent  and  that  defendant  was  the 
real  party  in  interest,  while  defendant  claimed 
that  the  actual  purchaser  from  whom  he  acquir- 
ed the  hogs  was  not  his  agent  hut  that  he  acted 
for  himself  or  for  plaintiff.  Held  that  as  tbe 
third  person  bad  paid  only  a  reasonable  price 
for  the  bogs,  an  instruction  on  the  duty  of  one 
dealing  with  an  agent  for  the  first  time  to  in- 
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quire  into  aod- ascertain  the  extent  of  bia  au- 
thority was  inapplicable  and  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  687-695;   Dec  Dig.  i  261.  •] 

Error  to  District  Court,  La  Plata  County ; 
Charles  A.  Pllce,  Judge. 

Action  by  John  W.  Sites  against  J.  P. 
Haynie.  Tbere  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Cbas.  A.  Jobnson,  of  Durango,  for  plaintiff 
In  error.  James  A.  Pnlliam  and  McCloskey  ft 
Moody,  all  of  Durango,  for  defendant  In  er- 
ror. 

MUSSBR,  C.  J.  In  the  court  below  plain- 
tiff. Sites,  recovered  judgment  against  de- 
fendant, Haynie,  for  the  yalue  of  a  drove  of 
bogs.  One  Haydon  was  JolDed  as  codefend- 
ant  The  testimony  for  the  plaintiff  tended 
to  show  that  he  had  sold  the  hogs  to  the  de- 
fendant, Haynie,  through  Haydon,  as  agent 
for  the  purchaser.  The  testimony  for  de- 
fendant, Haynie,  tended  to  show  that  be 
bought  the  hogs  from  Haydon,  that  the  lat- 
fer  was  not  the  purchaser's  agent,  and  that, 
if  we  understand  the  theory  correctly,  the 
plaintiff  would  have  to  look  to  Haydon  for 
the  purchase  money.  The  respective  claims 
of  tbe  parties,  as  shown  by  the  evidence, 
were  submitted  to  the  jury.  Tbe  principal 
contention  of  the  defendant  Is  that  the  com- 
plaint alleged  a  cause  of  action  for  tbe 
wrongful  conversion  of  the  hogs — an  action 
founded  on  tort — that  the  proof  was  fatally 
variant  from  the  allegations,  and  tbe  plain- 
tiff was  erroneously  permitted  to  recover  for 
tbe  value  of  the  hogs  as  in  an  action  founded 
on  contract 

[1-S]  The  complaint  could  have  been  made 
a  better  pleading  than  it  was.  It  may  have 
been  ambiguous,  unintelligible,  and  uncer- 
tain. It  may  have  been  subject  to  motion  on 
different  grounds.  If  it  were,  these  defects 
have  l>een  waived  under  our  practice.  The 
attack  now  made  upon  it  is  substantially  a 
demurrer,  to  tbe  effect  that  its  allegations 
are  Insufficient  to  sustain  the  cause  of  ac- 
tion proven.  In  substance,  it  alleges  that  the 
plaintiff  was  the  owner  of  the  hogs;  that 
Haydon  sold  them  to  Haynie ;  that  these  two 
unlawfully  converted  them  to  their  own  use 
to  plaintiff's  damage  in  the  sum  of  $1,001; 
that  that  sum  was  tbe  value  of  the  hogs,  and 
was  demanded,  and  remained  unpaid.  Judg- 
ment was  prayed  for  the  alleged  value. 

It  is  plain  that  the  plaintiff  was  endeavor- 
ing by  this  complaint  to  recover  the  value  of 
tbe  hogs  taken  by  the  defendant  under  cir- 
cumstances which  called  upon  the  latter  to 
account,  whether  tbe  taking  was  rightful  or 
wrongful.  It  is  often  said  that,  when  chat- 
tel property  Is  wrongfully  taken  and  convert- 
ed to  the  wrongdoer's  use,  the  owner  may 
waive  the  tort  fuid  sue  for  the  value,  in  an 
action'  founded  on  an  implied  promise  to  pay 


the  value.  Martin  v.  McCarthy,  3  Colo.  App. 
87,  32  Pac.  551. 

The  gist  of  the  complaint  Iras  for  tbe 
recovery  of  the  value  of  the  plaintiff's  prop- 
erty, which  the  defendant  bad  taken  and  con- 
^erted,  under  circumstances  that  called  upon 
him  to  account  for  it  This  being  so.  It  was 
Immaterial  how  the  defendant  obtained  it  so 
long  as  the  circumstances  under  which  It 
was  obtained  made  him  liable  for  the  value. 
Foster  Lumber  Co.  t.  Kelly,  9  Kan.  App.  377, 
68  Pac.  124.  A  complaint  similar  In  many 
respects  was  held  to  allege  an  action  on  con- 
tract for  the  value,  and  not  one  In  tort  for 
the  wrongful  conversion.  In  Smith  v.  Mc- 
Carthy, 39  Kan.  808, 18  Pac.  204.  Were  there 
any  doubt  that  there  was  no  variance  be- 
tween the  proof  and  the  material  allegations 
of  the  complaint  It  would  be  in  harmony 
with  our  Code  to  resolve  that  doubt  in  favor 
of  the  sufficiency  of  the  pleading  under  tbe 
circumstances  that  exist  It  claimed  only  the 
value  and  nothing  in  addition  by  reason  of 
the  alleged  tort  The  defenses  pleaded  by 
the  defendant  were  available  to  him  whether 
tbe  action  was  one  In  tort  or  one  on  contract 
His  testimony  was  as  much  a  defense  to  one 
action  as  to  the  other.  He  claimed  no  de- 
fense nor  offered  any  testimony  that  would 
have  bieen  available  in  the  one  action  and 
not  in  tbe  other,  as  in  the  Kansas  case  last 
cited.  Tbe  cause  proceeded  below  as  though 
It  was  the  value  of  the  hogs  that  plaintiff 
sought  and  was  so  treated  in  the  Instruction. 
Tbe  defendant  was  not  misled  by  the  com- 
plaint as  it  was,  nor  would  he  have  been  ben- 
efited if  the  allegation  with  respect  to  the 
wrongful  conversion  had  -not  been  in  It 

As  It  is  plain  that  the  complaint  is  suf- 
ficient to  sustain  the  cause  of  action,  which 
plaintlflTs  testimony  tended  to  prove,  the 
court  did  not  err  in  overruling  the  motion 
to  strike  that  testimony,  nor  another  motion 
for  nonsuit 

[4]  The  other  errors  assigned  relate  to  the 
giving  and  refusing  of  instructions,  and  most 
of  them  need  not  be  noticed,  as  they  are  Iws- 
ed  on  tbe  premise  that  the  complaint  is  one 
in  tort  and  not  on  contract  One  Instruction 
requested  by  defendant  and  refused  by  the 
court  stated  that  a  person  dealing  with  an 
agent  for  the  first  time  is  bound  to  Inquire  in- 
to tbe  terms  of  the  agency,  and  to  ascertain 
the  extent  of  his  authority;  that  the  plaintiff 
is  bound  to  inquire  what  authority  had  been 
given  Haydon;  that  if  he  did  not  inquire 
what  authority  was  given  the  agent,  then  the 
plaintiff  was  bound  by  the  actual  authority 
given.  Another  instruction  refused  was  in  ef- 
fect that  If  Haydon  exceeded  his  authority 
as  to  price,  plaintiff  could  not  recover.  It 
may  be  that  under  other  circumstances  these 
requested  instructions  might  have  stated  the 
law.  We  do  not  think  they  were  applicable 
in  this  case.    The  evidence  for  the  plaintiff 
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was  to  the  effect  that  Haydon  was  the  agent 
of  Haj'nle  for  the  purchase  of  hogs.  The 
price  offered  by  Haydon  was  shown  to  be  the 
value  of  the  hogs.  There  was  nothing  about 
that  price  tliat  indicated  that  Haydon  was 
exceeding  his  authority,  nor  was  the  price 
such  as  to  have  put  tlie  plaintiff  on  his  guard. 
There  were  no  drcumstances  shown  that  in 
any  way  put  the  plaintiff  upon  inquiry  more 
than  to  know  that  Haydon  was  an  agent  act- 
ing within  the  apparent  scope  of  bis  authori- 
ty. The  plaintiff's  testimony  tended  to  prove 
him  such  agent  On  the  other  hand,  the  tes- 
timony for  defendant,  Haynie,  tended  to 
prove  that  Haydon  was  to  agent  at  all  for 
the  defendant,  but  that  he  acted  for  himself 
or  for  the  plaintiff.  In  this  state  of  the  tes- 
timony, Haydon  was  the  agent  of  Haynie- act- 
ing within  the  apparent  scope  of  his  author- 
ity, or  he  was  no  agent  at  all,  and  the  plain- 
tiff was  not  called  upon  to  make  the  specific 
inquiries  indicated  in  the  instructions  refus- 
ed, for,  if  Haydon  was  such  an  agent  as  the 
plaintiff's  testimony  showed  he  was,  tbe 
plaintiff  was  not  bound  by  secret  instructions 
given  to  the  agent 

The  court  in  substance.  Instructed  the  Jury 
that  the  plaintiff  was  seeking  to  recover  the 
value  of  certain  hogs  alleged  to  have  been 
sold  and  delivered  to  Haynie,  through  Hay- 
don, acting  for  the  purchaser ;  that  the  plain- 
tiff had  to  establish  these  allegations  by  a 
preponderance  of  the  evidence;  and  that  if 
they  found  these  allegations  to  be  true,  and 
that  Haynie  bad  not  paid  for  the  hogs,  then 
the  plaintiff  could  recover,  notwithstanding 
ther'e  was  an  understanding  existing  between 
Haynie  and  Haydon  as  to  prices  to  be  paid 
for  hogs,  concerning  which  Sites  Bad  not 
been  informed.  Under  this  instruction,  if 
the  Jury  believed  from  the  evidence  for  the 
plaintiff  that  Haydon  was  acting  for  Haynie, 
that  the  hogs  were  sold  and  delivered  to 
Haynie,  through  Haydon,  and  that  Haynie 
had  not  paid  for  them,  the  verdict  would 
be  for  plaintiff;  but  it  they  believed  from 
Ilaynle's  testimony  that  Haydon  was  not  act- 
ing for  him,  then  their  verdict  would  be  for 
the  defendant 

The  Judgment  is  affirmed. 

Judgment  affirmed. 

OARRIGL'ES  and  SCOTT,  JJ.,  concur. 

(56  Colo.  Zl«) 

CITT  AND  COUNTY  OF  DENVER  T. 
BUOWN  et  al. 

(Supreme  Court  of  Colorado.    Nov.  8,  1013. 
Uehearing  Denied  Feb.  2,  1914.) 

1.  Wateks  and   Water  Courses  ({  232*)  — 

W'aTEB  Sm-PLT  COilPA.W— IBBIOATION  COU- 
PANY— NaTUHE. 

An  irrigation  caoal  company  carrying  wa- 
ter fur  hire  is  a  quasi  public  carrier,  being  an 
iiitermediate  agency  for  aiiling  consumers  in 
tl'e  exercise  of  their  right  to  appropriate  wa- 


ter, as  well  as  a  private  enterprise  operated 
for  profit. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  321,  322;  Dec 
Dig.  {  232.*] 

2.  Waters  and  Water  Courses  (i  254*)  — 
Contract  to  Consxjmeb. 

A  consamer  of  water  under  a  contract  with 
an  irrigation  canal  company  is  not  strictly  an 
independent  appropriator  from  the.  stream," 
sioce  his  rights  are  limited  by  his  contract  as 
well  as  by  the  provisions  of  law  applicable  to 
the  relation  between  him  and  the  carrier  com- 
pany. 

[Ed.  Note. — For  other  casos.  see  Waters  and 
Water  Courses,  Cent  Dig.  I  811;  Dec  Dig.  i 
254.  •) 

3.  Waters  and  Water  Courses  (|  254*)— Ib- 
RiOATioN— Contract  Kiobts. 

Under  Mills'  Ann.  St  1891,  8  229T,  pro- 
viding that  persons  who  have  purchased  and 
used  water  for  irrigation,  and  have  not  ceased 
to  do  so,  with  intent  to  procure  water  from 
some  other  source,  shall  have  the  right  to  con- 
tinue to  purchase  Water  to  the  same  amount 
for  their  lands,  on  tendering  the  price  fixed,  a 
contract  consumed  is  entitled  to  the  same  vol- 
ume each  succeeding  year  upon  tendering  an- 
nually without  intermission  the  lawful  rate, 
and  complying  with  reasonable  rules,  but,  it 
he  fails  to  renew  bis  contract,  he  is  in  the  same 
position  as  though  he  had  never  taken  water. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  oH:  Dec  Dig.  { 
254.*] 

4.  Waters  and  Water  Courses  ({  249*)  — 
Public  Water  Supply— Bioht  or  Consum- 
ers. 

Bona  fide  applicants  are  entitled  to  use 
water  for  irrigation  purposes  upon  tender  to 
an  irrigation  canal  company  of  the  lawful  rate 
for  carriage,  and  complying  with  the  reasonable 
regulations  imposed  by  it 

[Ed.  Note.— For  other  case's,  see  Waters  and 
Water  Courses,  Dec.  Dig.  f  240.*] 

5.  Waters  and  Water  Courses  (i  247*)  — 
Public  Water  Supply  —  Proceedings  to 
Establish. 

Parties  to  an  action  against  an  irrigation 
canal  company  to  compel  it  to  furnish  water 
bad  no  rights  subject  to  adjudication  therein, 
where  it  was  not  shown  that  the  water  com- 
pany was  under  any  obligation  to  furnish  them 
water  at  the  time  they  became  parties. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  314;  Dec  Dig.  i 
247.*] 

6.  Waters  and  Water  Courses  (i  254*)  — 
Public  Wateb  Supply— Contracts— Limi- 
tation or  Volume. 

A  provision  in  a  contract  between  a  con- 
sumer and  an  irrigation  canal  company  limiting 
the  volume  of  water  to  which  the  consumer  is 
entitled  is  valid. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  311;  Dec  Dig.  I 
254.*] 

7.  Waters  and  Water  Coubsbs  (J  242*)— Op- 
tions. 

A  provision  in  a  right  of  way  to  an  irri- 
gation canal  company,  providing  that  the  com- 
pany and  its  successors  should  from  year  to 
year  deliver  water  at  a  reduced  rate  to  gran- 
tor and  his  assigns  for  irrigation  if  applied  for 
on  or  before  May  15th  of  each  year,  merely 
gave  grantor  an  option,  which  be  must  have 
exercised  each  year  in  order  to  retain  his  rights 
to  water  thereunder. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {$  147,  307;  Dec. 
Dig.  §  242.»] 
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8.  Waters  and  Water  Cocrses  ({  242*)  — 
ibrioation— benencjai.  use. 

Such  grantor  could  oot  demand  water  un- 
der the  option  agreement  after  he  had  sold  bis 
land  without  leaving  any  land  to  which  the 
water  could  be  beneficially  applied. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  1§  147,  807;  Dec. 
Dig.  S  242.*] 

9.  WATEB8   AND    WATKB    CoUBSEB    (f    166*)  — 

Tbansfeb  of  Watxb  Riqhts— Convktanck 

or  Land. 

Whether  a  conveyance  of  land  also  passed 
a  water  right  in  connection  therewith,  depends 
upon  the  intention  of  grantor  as  gathered  from 
the  terms  of  the  deed  or,  if  it  is  silent  on  the 
subject,  from  the  drcnmstances  surrounding 
the  transaction. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  if  168,  174^183; 
Dec.  Dig.  i  156.*] 

10.  Watebs  and  Water  Cot7BSES  (|  249*)  — 
Public  Water  Sopplt— "Ibbigation." 

Since  the  word  "irrigation"  means  the  ap- 
plication of  water  for  the  purpose  of  nonrish- 
ing  plants,  the  application  of  water  to  grow 
trees  upon  streets  and  irrigate  trees,  grasses, 
etc.,  in  city  parks  constitntes  the  use  of  water 
for  irrigation  just  as  much  as  its  application  to 
grow  crops  on  farms,  so  that  neither  ose  is 
entitled  to  a  preference  over  the  other  as  being 
superior  thereto. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  |  249.* 
For  other  definitioiis,  see  Words  and  Phras- 
es, itoL  4,  p.  3776.] 

11.  Watxbs  and  Water  CotTBSKS  (S  264*)  — 
Wateb  Contbacts— Vauditt. 

A  provision  in  a  consumer's  contract  with 
a  city,  which  operated  an  Irrigation  ditch,  that 
the  use  of  water  contracted  for  should  be  sub- 
ject to  the  requirements  of  the  city  as  a  user  and 
should  only  include  the  year  mentioned  in  the 
contract  was  invalid  as  to  consumers  entitled 
to  water  from  the  ditch  by  prior  user  under 
contract,  since  the  extent  of  their  rights  as  to 
the  volume  of  water  was  determined  by  the  pri- 
or user,  but  was  valid  as  to  consumers  not 
having  such  prior  rights,  or  as  to  any  excess 
of  water  over  the  amoant  determined  by  prior 
user. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  I  311 ;    Dec.  Dig.  § 
254.*] 

12.  Waters  and  Water  Courses  (S  254*)  — 

IBBIQATION      CONTBACT   —   LllHTATIONS      OF 

Amount. 

Provisions  in  irrigation  contracts,  made 
'with  a  city  which  owned  the  ditch,  which  made 
the  consumers'  use  of  water  subject  to  the  re- 
quirements of  the  city  in  so  far  as  valid,  pre- 
served the  rights  of  the  city  to  the  water  in 
the  same  manner  as  if  it  had  utfUzed  the  wa- 
ter covered  by  the  contracts  for  its  own  uses, 
merely  operating  as  a  lease  of  its  rights  to 
the  water  above  that  necessary  for  its  present 
needs. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  311;  Dec  Dig. 
I  254.*] 

13.  Waters  and  Wateb  Coubses  (S  249*)  — 
Priorities. 

As  a  rule,  all  consumers  have  the  right 
to  be  supplied  from  all  the  priorities  decreed  to 
the  ditch  through  which  they  are  supplied, 
whose  rights  by  virtue  of  prior  use  aggregate 
the  volume  of  such  priorities,  so  that  all  have 
equal  rights  in  the  priorities,  though,  where 
the  first  priority  was  for  a  particular  pur- 
pose and  later  priorities  were  to  supply  a  dif- 
ferent class  of  consumers,  the  later  priorities 


would  be  distinct  as  If  taken  through  separate 
canals. 

[Ed.  Note.— For  other  cases,  see  Waters' and 
Water  Courses,  Dec  Dig.  {  249.*] 

14.  Watebs  and  Wateb  Courses  (S  247*)  — 
PuBuc  Wateb  Supplt— Ibbioation. 

In  a  proceeding  by  contract  consumers 
against  an  irrigation  canal  company  to  estab- 
lish water  rights,  the  decree  establishing  sadi 
rights  should  provide  for  the  payment  of  car- 
riage rates,  and  make  provision  for  the  protec- 
tion of  the  carrier,  and  bona  fide  applicants  in 
case  of  the  loss  of  rights  by  present  consum- 
ers by  failing  to  avail  themselves  of  their 
right  to  water  established  by  prior  contracts. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Oonrses,  Cent  Dig.  |  814;   Dec  Dig.  { 
247.*] 

En  banc.  Appeal  from  District  Court, 
City  and  County  of  Denver;  Oeorge  W.  Al- 
len, Judge. 

Action  by  Samuel  W.  Brown  and  others 
against  the  City  and  County  of  Denver. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.  Judgment  vacated  In  part,  and 
cause  remanded,  with  directions. 

H.  A.  Lindsley,  City  Atty.,  and  Allen  & 
Webster,  all  of  Denver,  for  appellant 
Crump  &  Allen,  Goudy  k  Xwitchell,  S.  A. 
Osborne,  and  D.  R.  Patterson,  all  of  Den- 
ver, for  appellees. 

QABBERT,  J.  Appellee. Brown,  on  behalf 
of  himself  and  others  similarly  situated, 
commenced  an  action  against  the  city  and 
county  of  Denver  and  others,  the  purpose 
of  which  was  to  adjudicate  rights  to  the  use 
of  water  from  a  ditch  designated  in  his  com- 
plaint, "The  Platte  Water  Ditch,"  but  more 
generally  known  as  the  "City  Ditch."  Vari- 
ous consumers  appeared  and  were  made  par- 
ties. The  pleadings  are  voluminoua,  and  it 
Is  not  necessary  to  give  a  synopsis  of  them, 
as  counsel  for  all  parties  have  assumed 
that  they  fairly  presented  the  question 
sought  to  be  determined,  which  was  the  re- 
spective rights  of  consumers  of  water  from 
the  city  ditch,  and  we  shall  treat  them  ac- 
cordingly. Part  of  the  testimony  was  taken 
before  Judge  Armour,  and  thereafter  an  or- 
der was  made,  appointing  a  referee,  who, 
by  stipulation,  was  Authorized  to  consider 
the  testimony  taken  prior  to  his  appoint- 
ment, and  to  receive  and  consider  such  fur- 
ther testimony  as  the  parties  offered,  and 
from  this  testimony  formulate  his  findings 
of  fact  and  conclusions  of  law,  and,  based 
thereon,  report  a  decree.  He  performed  his 
duties  in  these  respects.  Some  of  the  con- 
sumers other  than  the  dty  and  county  of 
Denver,  being  dissatisfied  with  the  report  of 
the  referee,  filed  exceptions  to  the  report, 
which  the  court  afterwards  heard  and  sus- 
tained in  many  particulars,  and  entered  a 
decree  from  which  the  city  and  county  of 
Denver  has  appealed. 

At  the  outset  counsel  for  appellant  con- 
tend that,  as  appellees  did  not  file  a  motion 
for  a  new  trial  after  the  report  of  the  ref- 
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eree  was  filed,  fhe  exceptions  they  filed 
should  have  been  disregarded,  and  the  de- 
cree recommended  by  the  referee  confirmed 
by  the  trial  court,  and  for  this  reason  the 
Judgment  should  be  reversed,  and  the  case 
remanded,  with  directions  to  enter  a  decree 
in  conformity  with  the  one  reported  by  the 
referee.  We  think  it  unnecessary  to  con- 
sider this  question,  and.  In  disposing  of  the 
case,  will  not  consider  questions  of  procedure 
and  practice,  the  alleged  disregard  of  which 
does  not  aCTect  the  substantial  rights  of  the 
parties,  but  base  ~our  opinion  upon  ques- 
tions Involved  which  will  tend  in  the  greatest 
degree  to  enable  a  speedy  and  final  dispo- 
sition of  the  case  upon  its  merits. 

In  1860  the  Capitol  BydrauUc  Company 
was  organized  under  a  special  act  of  the 
territorial  Legislature  of  Kansas.  This  act 
did  not  contain  any  limitation  as  to  the 
period  of  the  existence  of  the  corporation  it 
authorized  to  be  created,  and.  empowered 
it  to  divert  the  water  from  the  bed  of  the 
South  Platte  zlver  at  any  point  selected  be- 
tween the  Platte  canon  and  the  mouth  of 
Cherry  creek,  and  conduct  the  water  so  di- 
verted to  the  cities  of  Denver,  Auraria,  and 
Highlands  for  mechanical,  agricultural,  min- 
ing, and  city  purposes.  The  purpose  of  the 
company  was  to  construct  a  ditch  to  carry 
water  to  irrlgate^rees  within  the  municipali- 
ties named,  and  also  to  furnish  water  to 
farmers  cultivating  land  under  the  ditch. 
The  construction  of  the  ditch  was  commenced 
in  1866.  In  1867  the  name  of  the  corpora- 
tion was  changed  to  the  Platte  Water  Com- 
pany. In  1875  or  1876  this  company  entered 
into  a  contract  with  the  dty  of  Denver, 
whereby  it  leased  the  ditch  as  then  ezist- 
ihg,  with  all  its  rights,  privileges,  and  fran- 
chises, to  the  dty,  and  also  agreed  to  sell 
to  the  city  the  ditch  and  rights  leased  for 
the  sum  of  $60,000,  with  interest,  in  six 
annual  installments.  These  payments  were 
made,  and  the  city  then  became  the  beneficial 
owner  of  the  ditch  and  such  rights  connect- 
ed therewith  as  the  vendor  could  convey. 
Prior  to  the  commencement  of  the  construc- 
tion of  the  ditch,  other  ditches  on  the  river 
were  purchased  by 'the  original  company.  In 
1883,  under  a  statutory  adjudication  of  wa- 
ter rights  for  the  purpose  of  irrigation,  the 
ditch  was  awarded  priority  No.  1,  of  date 
November  28,  1860,  for  so  much  water,  18 
inches  in  depth,  as  would  fiow  through  a 
ditch  having  a  grade  of  4^  feet  to  the  mile, 
10  feet  wide  on  the  bottom  and  13  feet  wide 
at  the  top;  also  two  other  priorities,  dated 
respectively  November  1,  1873,  and  March  7, 
1881.  It  is  not  necessary,  however,  to  state 
the  volume  awarded  by  these  two  priorities, 
as  these  matters  are  not  material  to  any 
questions  presented  for  determination  at  this 
time.  It  is  the  right  to  the  use  of  water 
represented  by  these  priorities  which  Is  in- 
volved. 

The  testimony  introduced  by  the  resoec- 


tive  parties  bearing  on  this  subject  Is  ex- 
ceedingly voluminous,  coveitng  several  thou- 
sand folios,  and  the  abstract  of  the  record 
proper  and  testimony  consists  of  over  700 
pages.  It  is  evident  the  court  disposed  of 
the  case  upon  an  entirely  erroneous  theory, 
greatly  to  the  prejudice  of  appellant,  and 
perhaps  other  parties  to  the  action,  but,  as 
the  parties  are  numerous,  and  to  go  through 
the  testimony  with  the  care  necessary  to 
properly  determine  their  respective  rights 
would  require  a  very  considerable  time,  we 
shall  only  state  in  a  general  way  so  much  of 
the  testimony  as  may  be  necessary  to  direct 
attention  to  the  material  facts  upon  which 
the  rights  of  the  parties  depend  under  the 
rules  of  law  applicable,  it  being  our  pur- 
pose to  merely  declare,  in  connection  with 
the  principal  facts,  such  principles  of  law 
as  will  serve  to  point  out  the  errors  commit- 
ted and  enable  the  trial  court,  from  the 
pleadings  and  testimony  reported  by  the 
referee,  to  determine  the  material  facts  in 
detail  and  render  a  correct  decree. 

At  an  early  date  individuals  began  to  take 
water  from  the  ditch  for  the  purpose  of  Ir- 
rigating lands.  The  water  thus  obtained 
was  secured  under  contracts  entered  into 
from  time  to  time  between  this  cla^  of  con- 
sumers and  the  then  owners  of  the  ditch. 
These  contracts  were  only  for  the  Irrigating 
season  during  the  year  they  were  executed; 
that  is,  they  only  covered  the  irrigating  sea- 
son for  the  year  they  were  mada  The  tes- 
timony discloses  that  in  many  instances,  at 
least,  the  use  of  water  by  these  consumers 
was  intermittent;  that  is,  they  would  con- 
tract for  and  use  It' a  year  or  so,  and  then 
cease  to  contract  for  or  use  it  for  a  period, 
when  they  would  again  resume  the  use  of 
water  in  the  same  Intermittent  way.  On 
this  testimony  the  court  held  that  these  con- 
sumers were  In  no  wise  affected  by  the  con- 
tracts made  with  dther  the  dty  or  its  pred- 
ecessors, for  the  reason  that  they  were  ap- 
propriators,'  to  all  Intents  and  purposes,  from 
the  river,  with  the  right  in  the  dty  to  exact 
a  reasonable  compensation  for  carriage,  and, 
that  the  rights  thus  acquired  vested  and  con- 
tinued from  the  date  the  consumers  or  their 
predecessors  first  utilized  water  from  the 
ditch  unless  lost  by  abandonment  Error  is 
assigned  on  this  ruling. 

The  original  company  was  organized  to  di- 
vert and  carry  water  for  mechanical,  agri- 
cultural, mining,  and  dty  purposes,  but,  so 
far  as  any  question  is  involved  in  this  case 
with  respect  to  the  priorities  awarded  it,  we 
think  it  and  its  successors  In  interest,  so 
far  as  the  rights  of  the  individual  consumers 
are  Involved,  must  be  treated  as  an  irrigation 
canal  company,  carrying  water  for  hire. 

[1]  Such  a  company  is  a  quasi  public  car- 
rier for  the  purpose  of  conveying  water  from 
natural  streams  to  places  where  it  may  be 
applied  to  a  beneficial  use.  It  is  not  the  pro- 
prietor of  the  water  which  it  ta  entitled  to 
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divert,  but  nrast  be  regarded  as  an  Interme- 
diate agency  existing  for  the  purpose  of  aid- 
ing consumers  in  the  exercise  of  their  rights 
to  appropriate  water,  as  well  as  a  private  en- 
terprise prosecuted  for  its  benefit.  Farmers' 
I.  D.  Co.  V.  Agricultural  D.  Co.,  22  Colo.  513, 
46  Pac.  444,  65  Am.  St  Bep.  149;  Wright  v. 
Platte  Valley  1.  Co.,  27  Colo.  322, 61  Pac,  603 ; 
Wheeler  v.  Northern  Colo.  1.  Co.,  10  Colo. 
582,  17  Pac  487,  3  Am.  Bt  Bep.  603;  Wyatt 
V.  Larimer  &  Weld  I.  Co.,  18  Colo.  208,  33 
Pac.  144,  36  Am.  St  Bep.  280. 

[2]  A  consumer  supplied  with  water  by 
contract  from  a  ditch  owned  and  operated  by 
a  carrier  company  in  a  sense  is  an  appro- 
priator  from  the  stream  supplying  the  ditch, 
but  does  not  occupy  the  exact  status  of  an 
Independent  approprlator  directly  from  the 
stream,  as  his  rights  are  limited  by  the  terms 
of  bis  contract,  so  far  as  valid,  with  the 
ditch  company,  as  well  as  other  limitations 
which  the  law,  from  the  nature  of  the  rela- 
tion between  the  carrier  company  and  a  con- 
tract consumer  from  its  ditch.  Imposes. 
Wright  V.  Platte  Valley  I.  Co.,  supra;  City 
&  County  of  Denver  v.  Walker,  4S  Colo.  387, 
101  Pac.  348. 

[3]  Having  contracted  for  and  benefldally 
used  for  irrigation  purposes  a  spedflc  vol- 
ume of  water  for  any  particular  year,  with- 
out any  valid  limitation  as  to  future  use,  he 
would  be  entitled  to  the  same  volume  each 
year  succeeding,  when  needed  for  the  pur- 
poses of  irrigation,  upon  tender  annually, 
without  intermission,  of  the  rate  which  the 
company  could  lawfully  exact,  and  compli- 
ance with  its  rules  and  regulations  so  far 
as  reasonable.  Northern  Colo.  I.  Co.  v.  Rich- 
ards, 22  Colo.  450,  45  Pac.  423;  Section  2297, 
Mills'  Ann.  Stats.  When,  however,  his  con- 
tract expires  by  limitation  and  is  not  re- 
newed, and  he  does  not  take  the  necessary 
steps  to  preserve  the  status  growing  out  of 
his  contractual  relation  with  the  carrier,  his 
rights  to  a  future  use  of  water  from  the 
ditch  cannot  be  based  upon  past  use.  In 
other  words,  his  contract  with  the  carrier 
is  for  carriage,  and  bis  rlghte  are  limited  by 
its  terms,  so  far  as  valid,  to  the  volume  of 
water  for  the  period  mentioned  in  his  con- 
tract On  the  expiration  of  his  contract,  he 
may  be  entitled  to  have  it  renewed,  unless  in- 
hibited by  a  valid  provision  therein;  but,  if 
a  legal  demand  for  that  purpose  is  not  made, 
he  is  in  the  same  position  as  though  he  had 
never  taken  water  from  the  ditch. 

A  consideration  of  the  duties  and  obliga- 
tions of  carrier  ditch  companies  conveying 
water  for  irrigation  purposes  for  hire  and 
the  rights  of  contract  users  and  others  who 
can  beneficially  apply  water  from  the  canals 
of  such  companies  to  the  irrigation  of  lands 
will  demonstrate  that  the  rights  of  contract 
users  of  water  from  companies  of  that  char- 
iicter  are  measured  and  limited  as  indicated. 

(4]  When  such  a  company  has  water  sub- 
ject to  ita  control,  bona  fide  applicants  are 


entitled  to  its  use  for  irrigation  purposes  up- 
on tender  of  the  lawful  rate  foi  carriage  and 
compliance  with  the  reasonable  rules  of  the 
carrier.  Combs  v.  Agricultural  D.  Co.,  17 
Colo.  146,  28  Paa  966,  31  Am.  St  Rep.  275; 
Golden  Canal  Co.  v.  Bright,  8  Colo.  144,  6 
Pac.  142;  Wheeler  ▼.  Northern  Colo.  I.  Co., 
supra. 

As  previously  noted,  the  object  of  a  carrier 
company  is  twofold,  namely ;  to  aid  consum- 
ers in  obtaining  water,  and  for  its  private 
gain.  When  a  mere  contract  consumer  sev- 
ers his  relation  with  the  carrier,  the  latter  is 
not  required,  for  that  reason  alone,  to  permit 
the  volume  which  It  had  theretofore  diverted 
from  the  stream  for  the  benefit  of  the  con- 
sumer to  remain  in  the  source  of,  supply.  If 
the  rule  were  otherwise,  and  a  contract  con- 
sumer became  an  appropriator  from  the  riv- 
er, in  the  fuU  meaning  of  that  term,  as  held 
by  the  trial  court  then  the  carrier  would  be 
compelled  to  await  the  pleasure  of  the  con- 
tract consumer  with  respect  to  the  use  of 
water  after  once  contracting  with  him,  and 
its  revenues  would  be  dependent  upon  bis 
whim,  while  others  in  the  interim  would  be 
deprived  of  the  use  of  the  volume  which  the 
prior'  contract  consumer  had  once  utUized, 
but  had  ceased  to  use.  The  law  does  not  per- 
mit such  unjust  and  anomolons  results  to 
grow  out  of  the  relation  of  carrier  and  simple 
contract  usera  The  priorities  awarded  a 
carrier  ditch  are  for.  the  benefit  of  those  en- 
titled to  use  the  water  which  they  represent 
This  means  those  who  are  entitled  to  be  sup- 
plied with  water  from  the  ditch,  to  which  the 
priorities  are  awarded.  When  these  rights 
are  evidenced  by  a  contract  between  the  con- 
sumer and  carrier  for  a  specified  volume  for 
a  specified  period,  the  obligation  assumed  by 
the  carrier  is  to  deliver  that  volume  for  the 
period  and  purpose  named  in  the  contract 
That  is  all  the  consumer  contracted  for. 
Such  a  contract  Is  in  no  sense  illegal  or 
against  public  policy,  and  the  consumer  will 
not  be  heard  to  say  that  his  contract  confer- 
red greater  or  difTerent  rights  than  those 
specified,  save  and  ezc^t  that  having  once 
become  a  contract  user,  he  will  be  entitled 
to  continue  that  relation  from  year  to  year 
thereafter,  without  intermission,  however, 
unless  limited  in  the  exercise  of  this  right  by 
a  valid  provision  in  his  contract,  upon  tender 
annually  of  a  lawful  rate  of  carriage,  and 
compliance  with  the  reasonable  regulations 
of  the  carrier.  The  rights  of  the  contract 
consumer,  as  thus  defined,  afford  full  protec- 
tion to  all.  When  the  consumer's  contrac- 
tual relations  with  the  carrier  are  severed, 
the  obligations  of  the  carrier  are  ended,  and 
the  consumer  cannot  complain  because  the 
rights  of  others  have  intervened  by  contract 
with  the  carrier  for  the  use  of  water.  That 
is  their  right,  when  the  carrier  has  water  un- 
disposed of ;  and,  if  it  refuses  the  request  of 
bona  fide  applicants,  it  can  be  compelled  to 
comply  with  their  demands  to  the  extent  of 
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their  ne«<l8  to  the  extent  It  has  water  which 
It  can  lawfully  controL  If  a  mere  contract 
nsfer  becomes  an  unqnallfled  approprlator  of 
water  from  the  river  supplying  a  carrier 
ditch,  then  certainly  he  ought  to  be  required 
to  compensate  the  carrier  for  the  carriage  of 
water,  whether  he  Is  using  it  or  not ;  and  yet 
we  apprehend  that  when  his  contract  expired, 
if  the  carrier  should  undertake  to  exact  such 
compensation,  his  complete  defense  would  be 
that  his  contract  did  not  impose  any  such  an 
obligation.  The  unjust  results  which  would 
foUow  in  ruling  that  a  mere  contract  user  is 
an  unqualified  approprlator  make  It  apparent 
that  hla  right  is  limited  by  the  terms  of  his 
contract,  so  far  as  valid,  and  that  when  he 
voluntarily  ceases,  at  the  expiration  of  his 
contract,  to  iexerclse  his  right  to  continue  his 
contractual  relations  with  the  carrier,  or 
preserve  the  status  growing  out  of  that  rela- 
tion, that  his  future  rights  only  date  from  the 
time  he  again  contracts  with  the  carrier  for 
water,  or  makes  a  demand  to  be  supplied 
with  water  in  circumstances  with  which  the 
carrier  is  legally  bound  to  comply. 

[6]  This  conclusion  logically  leads  to  the 
further  one  that  parties  to  the  action  who 
from  their  pleadings  and  proof  did  not  estab- 
lish that  the  city,  as  the  beneficial  owner  of 
the  ditch,  was  under  any  obligation  to  fur- 
nish them  water  at  the  time  they  became  par- 
ties were  without  any  rights  which  could  be 
either  adjudicated  or  recognized. 

For  a  considerable  period  from  the  date 
contract  users  began  to  take  water  from  the 
ditch,  it  is  by  no  means  clear  as  to  how  much 
these  consumers,  other  than  the  city,  used. 
In  1874  the  Platte  Water  Company  began  en- 
tering into  written  contracts  with  consumers, 
and  passed  a  rule  concerning  the  method  of 
measuring  water  taken  from  the  ditch,  which 
was  to  the  effect  that  the  water  should  be 
measured  through  boxes  located  at  right  an- 
gles to  the  ditch,  with  a  pressure  of  one  inch 
above  the  orifice.  The  contracts  thereafter 
executed  with  consumers  were  explicit  with 
respect  to  the  manner  of  placing  the  boxes, 
their  length,  grade,  and  pressure  permitted 
in  conformity  with  the  rule  mentioned,  and 
limited  the  consumer  to  the  carrying  capacity 
of  the  boxes  so  placed  for  his  use.  After  the 
city  contracted  to  purchase  the  ditch,  we 
think  the  evidence  establishes  that  similar 
contracts  were  entered  into  between  consum- 
ers and  the  city.  All  these  contracts  were  en- 
tered into  annually.  The  evidence  discloses 
that  many  of  the  boxes  were  not  maintained 
with  a  pressure  of  one  inch,  but  in  many  in- 
stances at  a  much  greater  pressure,  and  that 
this  was  permitted  by  employes  of  the  owner 
of  the  ditch,  but  without  tlie  knowledge  or 
consent  of  the  owner.  It  also  appears  that 
the  excess  water  thus  obtained  was  not  con- 
tracted or  paid  for  tiy  the  consumers,  who,  by 
the  means  mentioned,  secured  more  water 
than  their  respective  contracts  called  for. 

The  trial  court,  upon  the  theory  that  the 


contract  consumers  wen  ftpproprlators  from 
the  river,  awarded  them  the  volume  actually 
applied  to  their  land,  even  though  in  excess  ot 
the  volume  contracted  for.  This  was  clearly 
error,  for  the  reason  already  given,  to  the  ef- 
fect that  the  rights  of  these  contract  con- 
lumens  were  limited  by  their  contracts  so 
far  as  valid. 

[S]  A  provision  in  a  contract  between  the 
consumer  and  carrier  limiting  the  volume  of 
water  which  the  consumer  is  entitled  to  have 
delivered  Is  valid.  Drach  v.  Isola,  48  Colo, 
184,  109  Pac.  748. 

[7]  Some  of  the  consumers  of  water  or 
their  grantors  executed  to  the  Platte  Valley 
Water  Company,  before  it  sold  to  the  city, 
right  of  way  deeds,  In  which  it  was  provid- 
ed that:  "The  Platte  Water  Company,  its 
successors  or  assigns,-  shall,  from  year  to 
year,  deliver  water  to  the  grantor,  his  heirs 
or  assigns,  for  irrigation,  if  applied  for  on 
or  before  the  15th  day  of  May  of  each  year, 
under  the  rules,  conditions  and  regulations 
governing  the  sale  of  water  for  irrigation,  in 
1874,  to  farmers  under  the  ditch,  but  at  a 
reduction  of  one-sixth  of  the  rates  charged 
for  said  year."  The  rights  obtained  by  the 
grantors  of  such  deeds,  and  their  successors 
or  assigns,  are  involved,  as  we  understand 
from  brlefe  of  counsel  that  the  court  treated 
the  grantors  of  such  deeds  and  their  suc- 
cessors in  Interest  as  approprlators  whose 
rights  continued  from  the  date  they  first 
applied  water  to  their  lands,  unless  lost  by 
abandonment.  The  stipulation  mentioned 
does  not  bind  the  grantor  to  take  water  for 
any  particular  length  of  time,  or  in  any  speci- 
fied volume.  The  company  agrees  to  carry  a 
sufficient  volume  to  irrigate  the  land  through 
which  the  right  of  way  was  granted,  upon 
condition,  however,  that  the  grantor  applied 
on  or  before  May  15th  of  each  year.  This 
does  not  obligate  the  grantor  in  any  man- 
ner, but  gives  him  a  right  more  in  the  na- 
ture of  an  option,  which  he  may  exercise  at 
his  pleasure.  If  he  declines  to  take  water 
for  any  year,  no  liability  attaches  on  account 
of  his  refusal,  and  no  cause  of  action  ac- 
crues against  him  as  for  breach  of  contract. 
In  brief,  the  stipulation  provides,  substan- 
tially, for  a  continuous  series  of  transactions 
In  the  way  of  annual  contracts,  which  It  is 
optional  with  the  grantor  to  enter  into. 
South  Boulder  &  R.  C.  D.  Co.  v.  Marfell,  15 
Colo.  302,  25  Pac.  504.  In  order  to  protect 
this  right  as  against  others  applying  to  the 
ditch  company  for,  and  securing,  water,  and 
retain  the  status  he  occupied  at  the  time 
the  deed  was  executed  and  delivered,  the 
grantor  or  his  successors  must  have  exercis- 
ed the  right  reserved  In  the  deed  each  year. 
In  this  respect  he  stands  exactly  on  the 
same  plane  as  any  other  contract  consumer, 
and,  if  he  neglects  or  fails  to  take  water  an- 
nually from  the  date  his  right  to  do  s»  as- 
crued,  then  his  status  with  i-espect  to  other 
consumers  would  date  back  froin  the  time 
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be  began  to  exerdse  nnlnterrnptedly  the 
right  reserved  In  his  deed. 

[I]  While  on  the  aabject  of  considering 
the  light  of  way  deeds  executed  by  certain 
appellees  or  their  predecessors,  containing 
the  reservation  above  noted,  we  will  consid- 
er the  claim  to  the  nse  of  water  made  by  the 
representative  of  B.  J.  Sanderlin,  deceased. 
This  claim  was  denied  by  the  trial  court. 
His  representative  contends  that  this  was  er- 
ror. It  is  doubtful  if  the  question  is  prop- 
erly here  for  consideration,  but  it  is  not  rais- 
ed by  counsel  for  appellant,  and  we  will 
consider  the  matter  on  Its  merits.  Sander- 
lln's  deed  was  executed  and  delivered  in 
1874,  and  contained  the  stipulation  to  which 
we  have  referred.  About  three  years  later 
be  sold  his  land  through  which  the  right 
of  way  was  granted,  reserving  his  water, 
right  evidenced  by  the  stipulation  in  his 
right  of  way  deed.  According  to  his  testi- 
mony, he  applied  to  the  company  for  water 
after  he  sold  his  land  In  1878  or  1879,  and 
thereafter,  from  time  to  time.  His  demands 
were  refused.  It  appears  that  he  did  not 
bare  any  land  during  all  this  period  upon 
which  the  water  he  claimed  to  be  entitled  to 
could  be  applied,  or  that  he  could  make  any 
beneficial  use  of  such  water.  'In  such  cir- 
cumstances, his  demands  were  properly  re- 
fused. An  approprlator  of  water,  or  one  hav- 
ing the  right  to  utilize  it  for  a  beneficial 
purpose,  Is  not  entitled  to  have  water  turned 
out  to  him,  unless  he  can  beneficially  use  it. 
Not  having  any  land  upon  which  the  water 
could  be  applied,  nor  any  use  for  the  water, 
it  would  have  been  waste  to  comply  with 
his  demands,  and  he  gained  nothing  by 
making  them.  'We  think  the  trial  court  was 
right  in  denying  this  claim. 

Error  is  also  assigned  upon  the  ruling  of 
the  court  that  deeds  conveying  land  upon 
which  water  had  been  applied  by  contract 
consumers  also  conveyed  whatever  water 
right  was  thus  acquired  in  connection  with 
such  land,  regardless  of  whether  there  was 
any  proof  of  a  conveyance  of  water  rights 
from  the  original  user.  This  question  only 
becomes  material  iu  those  Instances  where 
the  contractual  relation  upon  which  the  wa- 
ter right  claimed  Is  based  continued  wltbout 
interruption  between  the  grantor  and  ditch 
company,  and  thereafter  between  his  grantee 
or  successors  and  the  company,  and  it  is 
therefore  only .  necessary  to  state  the  rule 
which  governs  in  determining  whether  a  deed 
to  land  conveys  a  water  right 

[9]  Whether  a  deed  of  land  conveys  a  wa- 
ter right  in  connection  therewith  depends 
upon  the  intention  of  the  grantor,  to  be 
gathered  from  the  terms  of  the  deed  or, 
where  It  is  silent  on  the  subject,  from  the 
circumstances  surrounding  the  transaction. 
King  V.  Ackroyd,  28  Colo.  488,  66  Pac.  906; 
Bessemer  I.  D.  Co.  v.  WooUey,  32  Colo.  437, 
76  I'ac.  1053,  105  Am.  St.  Kep.  91;  Travelers' 
Ins.  Co.  V.  Childs,  23  Colo.  360,  54  Pac.  1020; 
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Daum  V.  Conley,  27  Oola  66,  09  Pac.  75S; 
Gelwicks  V.  Todd,  24  Colo.  495,  62  Pac.  788; 
Amett  V.  lilnhart,  21  Colo.  188,  40  Pac.  866. 

The  court  awarded  the  dty  the  right  to 
only  41  statutory  inches  of  water  out  of  the 
first  priority,  and  265  statutory  Inches  out 
of  the  second  priority,  and  something  over 
1,200  inches  out  of  the  third  priority.  This 
third  priority,  It  seems  to  be  conceded  by  all 
parties,  is  not  of  much  value. 

It  is  quite  clear  from  the  testimony  that 
the  nse  of  water  by  the  city  began  with 
the  year  1869,  and  perhaps  earlier.  In  that 
year  it  contracted  for  $1,000  worth  of  water; 
the  next  year,  for  $4,500  worth ;  and  there- 
after, down  to  the  time  it  contracted  to  pur- 
chase the  ditch,  for  600  Inches,  then  known 
as  "square  inches,"  for  which  it  paid  several 
thousand  dollars  annually.  This  water  was 
used  by  the  city  principally  for  Irrigating 
shade  trees  upon  its  streets,  and  also,  to 
some  extent,  to  Irrigate  trees  on  lots.  After 
the  purchase  of  the  ditch  by  the  city,  we 
think  the  evidence  discloses  that  its  use  of 
water  for  the  purpose  mentioned  was  greatly 
Increased,  it  reaching,  some  years,  as  much 
as  2,600  inches.  Along  In  the  90'a,  the  city 
began  to  use  water  for  irrigating  its  parks 
and  filling  lakes  in  parks.  By  the  year  1899 
it  ceased  to  use  the  water  upon  the  streets 
altogether,  and  applied  water  only  to  the  Ir- 
rigation of  its  parks  and  filling  the  lakes. 
From  the  evidence.  It  appears  that,  while  the 
volume  of  water  used  In  filling  lakes  and  Ir- 
rigating parka  was  not  as  great  as  had  there- 
tofore been  applied  to  the  irrigation  of  trees 
on  the  streets,  it  was  the  Intention  of  the  city 
to  Increase  Its  park  area,  and  that  the  de- 
creased use  was  temporary  only.  It  also  ap- 
pears from  the  testimony  that  when  the  park 
^rea  Is  Increased,  as  contemplated,  the  city 
wUl  require  all  the  water  which  it  had  there- 
tofore applied  to  the  irrigation  of  trees  upon 
Its  streets. 

We  think  the  evidence  also  establishes  that, 
from  the  time  the  city  began  to  use  water 
for  the  purposes  mentioned,  Its  use  was  con- 
tinuous each  year  (but  in  what  volume  we 
shall  not  undertake  to  determine),  until  in 
the  90's,  ItsI  direct  use  was  decreased.  In 
the  briefs  for  the  city  it  is  asserted  (and 
not  denied  by  counsel  for  the  appellees)  that 
the  trial  court  ruled  that  consumers,  who 
were  farmers  and  using  the  water  for  the 
purposes  of  irrigating  crops,  had  a  better 
right  to  the  use  of  water  tlian  the  city  had 
for  Irrigating  trees  for  shade  upon  Its  streets, 
or  the  irrigation  of  its  parks  and  the  filling 
of  lakes  und  reservoirs,  and  that  therefore 
the  city's  right  to  the  use  of  water  should 
be  subordinated  to  any  and  all  claims  upon 
the  part  of  consumers  using  water  for  the 
Irrigation  of  crops,  and  that  this  mllng  re- 
sulted In  reducing  very  materially  the  volume 
of  water  to  which  the  city  was.  In  fact,  enti- 
tled out  of  the  respective  priorities  awarded 
Its  ditch. 

[10]  Irrigation   means  the   application   of 
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water  for  the  purpose  of  noorisbing  plants. 
We  think  the  application  of  water  to  grow 
trees  upon  streets  and  to  Irrigate  trees, 
shrubs,  grasses,  and  other  plant  life  usually 
grown  in  parks  constitutes  the  use  of  water 
for  irrigation  Just  as  much  as  the  applica- 
tion of  water  to  grow  crops  upon  farms. 
Both  uses  are  for  the  purposes  of  nourishing 
useful  plant  life,  and  therefore  neither  one 
Is  in  any  sense  superior  to  the  other  or  en- 
titled to  preference  over  the  other.  Whether 
the  city  would  be  entitled  to  use  water  to 
fill  lakes  in  its  parks  in  preference  to  individ- 
ual contract  consumers  using  water  for  the 
irrigation  of  farm  lands  it  is  not  necessary  to 
determine,  as  it  appears  to  us  that,  when 
the  rights  of  the  various  consumers  are  ad- 
judicated in  accordance  with  the  rules  of  law 
announced  in  this  opinion,  all  parties  to  the 
proceeding  entitled  to  water  for  strictly  ir- 
rigation purposes  will  be  supplied,  and  that 
there  will  stiU  be  a  considerable  surplus  left 
in  the  priorities  awarded  the  ditch,  the  right 
to  the  use  of  which  for  irrigation  purposes 
is  not  involved  at  this  time. 

In  1894  the  several  consumers,  including 
the  city,  were  taking  practically  all  the  water 
the  ditch  could  furnish.  At  that  time  the 
city  provided  in  contracts  entered  into  with 
the  consumers  that  the  use  of  water  con- 
tracted for  should  be  subject  to  the  needs 
and  requirements  of  the  city  as  a  user,  and 
in  many  of  them  it  was  provided  that  the  use 
should  be  only  for  the  year  mentioned  in  the 
contract  Generally  speaking,  these  con- 
tracts were  signed  under  protest,  as  water 
was  refused  consumers  unless  they  signed 
contracts  containing  these  limitations.  This 
brings  us  to  the  consideration  of  two  ques- 
tions, namely:  The  validity  of  the  limita- 
tions mentioned  in  the  contracts;  and  wheth- 
er the  dty,  by  gradually  ceasing  the  use  of 
water  up  to  about  1899,  lost  any  of  its  rights. 

[11]  At  the  time  the  city  was  exacting 
these  contracts,  it  was  the  beneficial  owner 
of  the  ditch  and  had  been  for  somettiing 
like  18  years.  Its  use  of  water  as  a  contract 
consumer  was  continnous  each  year  from  the 
time  it  first  began  to  apply  water  to  the  ir- 
rigation of  shade  trees  on  the  streets  of  the 
city.  When  it  became  the  beneficial  owner  of 
the  ditch,  this  use  was  continued  without 
interruption,  except  that  some  time  in  the 
go's  the  volume  it  used  was  to  some  extent 
decreased.  It  intended,  however,  to  resume 
the  full  use  later.  As' stated,  the  contracts 
under  consideration  were  executed  subject 
to  the  needs  and  requirements  of  the  city  as 
a  user.  As  to  consumers  entitled  to  water 
from  the  ditch  by  virtue  of  prior  user,  we 
think  these  conditions  were  invalid  in  so  far 
as  tiiey  related  to  the  volume  which  such 
consumers  were  entitled  to  have  turned  out 
to  them,  for  the  reason  that  to  this  extent 
their  rights  had  attached,  and  they  could  not 
be  deprived  of  them  unless  they  voluntarily 
consented.  As  to  any  excess  water  for  which 
these  consumers  contracted  by  contracts  con- 


taining these  limitations,  or  as  to  those  whose 
rights  were  initiated  under  these  contracts, 
the  limitations  imposed  must  be  treated  as 
a  lease  of  the  water,  the  right  to  the  use  of 
which  the  dty  had  theretofore  acquired,  and  ' 
therefore  to  this  extent  are  valid. 

[12]  We  are  also  of  the  oplniqn  that  the 
use  of  water  under  these  contracts  by  con- 
sumers, bound  by  the  limitations  imposed, 
preserved  the  status  of  the  city  the  sajne  as 
though  it  had  utilized  the  water  covered  by 
these  contracts  for  its  own  needs.  In  other 
words,  by  these  contracts  it  leased  its  rights 
to  the  water  which  it  Iiad  acquired  as  a 
consumer  above  that  necessary  for  its  pres- 
ent needs,  and  hence  preserved  them  to  all 
intents  and  purposes  exactly  as  though  it 
had  continued  the  use  of  such  water.  Cache 
La  Poudre  Ir.  C!o.  v.  Larimer  &  Weld  C!o., 
25  Colo.  144,  53  Pac.  318,  71  Am.  St  Sep. 
123. 

[1 3]  In  fixing  the  rights  of  the  consumers, 
the  trial  court  apparently  awarded  the  early 
consumers  or  their  successors  the  right  to 
have  the  volume  to  which  they  were  en- 
titled supplied  out  of  the  first  priority  award- 
ed the  ditch;  others  the  right  to  the  use  of 
the  water  from  the  second  priority;  and 
still  others  out  of  the  third;  and,  in  some  in- 
stances, apportioned  the  rights  of  the  con- 
sumers in  all  three  of  the  priorities;  that 
is,  the  rights  of  the  consumers  in  the  respec- 
tive priorities  appear  to  liave  been  based 
upon  the  order  their  rights  attached,  ac- 
cording to  the  date  of  their  respective  con- 
tracts. It  may  be  that,  when  the  facts  Jus- 
tify it,  consumers  of  water  supplied  through 
the  same  ditch  would  have  different  prior- 
ities of  right  Such,  however,  is  not  the 
general  rule.  On  the  contrary,  all  consum- 
ers, generally  speaking,  have  the  right  to  be 
supplied  from  all  the  priorities  decreed  the 
ditch  through  which  they  are  supplied,  whose 
rights  by  virtue  of  prior  use  aggregate  the 
volume  of  such  priorities,  and  in  such  cir- 
cumstances stand  upon  an  equal  plane.  In  a 
case  where  the  first  appropriation  decreed 
a  ditch  was  designed  for  some  particular 
purpose  or  enterprise,  and  later  priorities 
awarded  were  to  supply  a  difTerent  class  or 
group  of  consumers  from  the  first,  then  the 
later  priorities  would  be  as  distinct  as  if 
used  through  separate  canals,  and  the  rights 
of  the  different  classes  of  consumers  would 
attach  only  to  the  respective  priorities  award- 
ed for  their  respective  use.  What  the  testi- 
mony may  establish  on  the  subject  of  wheth- 
er the  several  priorities  decreed  the  ditch 
were  awarded  to  supply  distinct  classes  of 
consumers  we  do  not  express  any  opinion. 
If  it  does  not,  then  the  consumers,  including 
the  dty,  entitled  to  be  supplied  with  water 
through  the  ditch  in  question,  whose  aggre- 
gate rights  equal  the  aggregate  volume  of 
priorities  awarded  the  ditch,  stand  upon  an 
equal  plane,  and  the  water  privilege  of  each 
extends  alike  to  all  the  water  decreed  the 
ditch. 
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As  stated  In  the  early  part  of  this  opinlou, 
we  did  not  purpose  going  Into  the  testimony 
In  detail,  In  order  to  ascertain  in  what  spe- 
cific instance  the  decree  of  the  court  was 
erroneous;  but,  as  it  was  clear  the  court 
had  adopted  an  erroneous  theory  in  dispos- 
ing of  the  case,  much  to  the  prejudice  of  the 
appellant,  we  would  refer  to  such  material 
facts  as  were  necessary  to  consider  in  an- 
nouncing the  rules  of  law  which  must  be 
applied  in  fixing  the  relative  rights  of  the 
parties  to  the  action.  We  think,  so  far  as 
we  are  able  to  gather  from  the  briefs  of 
counsel,  that  we  have  done  so,  and  that  from 
the  pleadings  and  evidence  the  trial  court, 
with  the  aid  of  counsel,  by  a  careful  consid- 
eration of  the  very  voluminous  pleadings  and 
testimony,  can  ascertain  the  facts  upon 
which  a  decree  should  be  based,  in  accord- 
ance with  the  views  expressed  in  this  opin- 
ion. We  shall  therefore  vacate  the  Judg- 
ment and  decree  of  the  trial  court  as  to  all 
parties  to  whom  an  award  was  made,  but, 
as  to  those  denied  an  award,  the  Judgment 
and  decree  will  not  be  disturbed,  and  re- 
mand the  cause  for  proceedings  as  herein 
directed.  In  remanding  the  case  for  disposi- 
tion as  indicated,  the  court  will  dispose  of 
it  without  any  further  pleadings  or  testi- 
mony, except,  if  offered,  testimony  to  es- 
tablish the  relative  rights  of  the  parties  in 
and  to  the  respective  priorities  awarded  the 
ditch  should  be  received  and  considered. 

[14]  In  fixing  the  rights  of  individual  con- 
tract consumers,  the  decree  must  provide.  In 
an  appropriate  way,  for  the  payment  of  law- 
ful carriage  rates,  and  that,  while  the  de- 
cree will  put  in  permanent  form  the  relative 
rights  of  contract  consumers,  It  must  be 
borne  In  mind  that  these  rights  are  based 
upon  contracts,  and  that  they  may  be  lost. 
If  the  parties  only  intermittently  avail  them- 
sel\ .«  of  the  right  to  exercise  and  enjoy 
them.  The  decree  should  make  appropriate 
provision  in  this  respect,  so  that  the  city,  as 
well  as  the  bona  fide  applicants  for  water 
from  the  ditch  in  the  future,  may  be  fully 
protected. 

Judgment  vacated  In  part  and  cause  re- 
manded, with  directions. 

(5<  Colo.  801)  °°°°^™°' 

GORDON-TIGEB  MINING  &  REDUCTION 

CO.  V.  BROWN  et  al. 

(Supreme  Court  of  Colorado.     Jan.  12,  1914. 

Rehearing  Denied  Feb.  2,  1914.) 

1.  Pleading  (§  376*)— Mattxbs  to  bx  Pbovbd 
— Aduissions. 

Where,  under  the  pleadings,  the  execution 
of  the  contract  sued  on  and  defendant's  failure 
to  perform  the  conditions  thereof  were  admit- 
ted, evidence  to  prove  these  facts  was  unneces- 
sary. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  1225-1227 ;    Dec.  Dig.  g  378.*] 

2.  Vemdob  and  Purchaser  (|8  322,  336*)— 
Fbaud— Damaobs. 

Owners  of  certain  mining  pro^rty  con- 
tracted with  M.  to  convey  it  to  him   or  any 


corooratlon  organized  by  him,  free  and  clear 
of  incumbrances,  the  contract  providing  that  he 
should  pay  off  certain  liens;  that  he  or  the 
corporation  should  erect  a  mill  on  the  premises 
for  the  treatment  of  ores  within  a  time  speci- 
fied, and  opvate  the  property  without  unneces- 
sary delay,  and  pay  certain  percentages  of  the 
profits  to  the  vendors  until  a  specified  sum  was 
paid;  that,  if  M.  or  the  corporation  should  de- 
termine that  the  mines  could  not  be  worked 
profitably,  possession  should  be  surrendered  to 
the  vendors  and  deeds  which  were  to  he  placed 
in  escrow  returned,  and  that  all  moneys  paid 
and  all  machinery,  betterments,  and  improve- 
ments by  M.  or  the  corporation  should  be  for- 
feited. The  vendors  falsely  represented  that  a 
person  having  an  interest  in  the  property  had 
died  intestate  leaving  one  of  such  vendors  as 
his  only  heir.  The  corporation,  however,  after 
learning  that  this  was  not  true,  did  not  re- 
scind the  contract,  but  treated  it  as  valid  and 
continuing  for  21  months  thereafter,  but  never 
furnished  or  placed  on  the  property  any  stamp- 
mill  or  other  machinery  for  the  treatment  of 
ores,  and  did  not  mine,  remove,  or  sell  any  ore, 
or  operate  any  machinery  for  the  treatment 
thereof,  and  the  vendors  therefdre  sued  to  ob- 
tain possession  of  the  property  and  the  return 
of  the  deeds.  Held,  that  the  corporation  was 
not  entitled  to  recover  the  money  paid  in  dis- 
cbarge of  such  liens,  or  that  ezpen&d  in  work- 
ing the  property,  since,  having  waived  its 
right  to  rescind,  it  was  entitled  only,  on  ac- 
count of  the  fraud,  to  damages  resulting  from 
the  breach  of  the  contract  to  give  a  good  title, 
and,  not  having  complied  with  the  contract  so 
as  to  become  entitled  to  a  conveyance,  could 
not  even  recover  those  damages. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  %\  944-947,  9&1;  Dec. 
Dig.  {{  Sh,  336.»] 

3.  Contracts  ((  324*)— Fraud— Remedies. 

A  party  induced  to  enter  into  a  contract 
by  the  fraud  of  the  other  party  may  rescind 
and  be  reimbursed  for  the  money  expended 
thereunder,  or  he  may  waive  the  right  to  re- 
scind and  sue  for  the  damages  resulting  from 
the  fraud. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig    IS   1549-1557;    Dec.  Dig.  {  324.*] 

4.  Vendor  and  Purchaser  rt  114*)— Fraud- 
Waiver— Ratification. 

A  purchaser's  waiver  of  its  right  to  re- 
scind an  executory  contract  for  the  purchase 
of  real  estate  after  knowledlge  of  fraud  in  its 
execution,  by  continuing  in  possession  of  the 
property  and  expending  money  thereon,  consti- 
tuted a  full  attirmation  and  ratitication  of  the 
contract 

(Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  202-204;  Dec.  Dig.  S 
114.*3 

5.  Contracts  ({  273*)— Rescission— Extent 
OF  Rescission. 

'  Where  a  party  has  an  election  to  rescind  a 
contract,  he  must  rescind  it  wholly  or  not  at 
all,  and  cannot  consider  it  void  for  one  purpose 
and  in  force  for  another. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  !  1194 ;    Dec.  Dig.  g  273.*] 

6.  Mines  and  Minerals  (g  54*)— Vendor  and 
PuRCUASKB  —  Defenses  —  Forfeitures  — 
Enforcement. 

Owners  of  mining  property  contracted  to 
convey  it  to  M.  or  a  corporation  formed  by  him, 
the  contract  providing  that  he  or  the  corpora- 
tion should  pay  certam  liens  and  should  erect 
a  mill  on  the  premises  for  the  treatment  of 
ores,  operate  the  property  without  unnecessary 
delay,  and  from  the  ores  pay  a  certain  percent- 
age of  the  profits  to  the  vendors  until  a  speci- 
fied amount  was  paid,  and  that,  if  he  or  the 
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corporation  determined  that  the  mines  could 
not  be  worked  profitably,  they  should  surrender 
possession  to  the  vendors,  anid  the  deeds  which 
were  to  be  placed  in  escrow  should  be  returned 
and  the  agreement  canceled,  and  that  all  mon- 
eys paid  and  machinery,  bettermAits,  and  im- 
provements added  to  the  property  by  M.  or  the 
corporation  should  be  forfeited  to  the  vendors 
as  fixed  and  liquidated  damages.  The  escrow 
agreement  provided  for  a  return  of  the  deeds  if 
M.  or  the  company  failed  to  comply  with  the 
contract.  The  corporation  did  not  furnish  or 
place  on  the  property  any  stampmill  or  other 
machinery  for  the  treatment  of  ores;  mine,  re- 
move, or  sell  any  ore ;  or  operate  any  ma- 
chinery for  the  treatment  of  the  ore.  Held, 
that  a  decree  quieting  the  vendors'  title  to  the 
property  and  adjudging  that  all  rams  paid  by 
the  corporation  were  forfeited  to  the  owners  as 
fixed  and  liquidated  damages  was  not  erroneous 
on  the  ground  that  it  enforced  a  forfeiture, 
since  it  merely  enforced  the  provisions  of  the 
contract,  and  when  the  vesting  of  title  to  real 
property  is  made  to  depend  upon  conditions 
precedent,  with  the  provisioii  that  a  JFailare  to 
comply  with  such  conditions  shall  forfeit  the 
vendee's  rights,  his  failure  to  perform  such  con- 
ditions operates  as  a  forfeiture  of  his  rights. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Ceat.  Dig.  if  149-152 ;    Dec.  Dig.  { 

7.  Mines  and  Minbbals  ({  54*)— Saue— Re- 
cov£B7  BT  yxNDOB— Inadequacy  of  Reu- 
EDT  AT  Law. 

Such  vendors  were  entitled  to  have  their 
title  quieted  and  to  have  the  corporation's 
rights  adjudged  to  l>e  forfeited ;  since  payment 
of  the  purchase  price  was  optional  with  the 
corporation,  it  was  in  possession  of  the  proper- 
ty, and  no  action  for  damages  would  grant  the 
vendors  fuU  relief  and  it  is  peculiarly  the  prov- 
ince of  a  court  of  equity  to  afford  a  remedy, 
where  an  action  at  law  would  be  neither  fuU, 
adequate,  nor  complete. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {{  14&-152;  Dec  Dig.  i 
54.*] 

8.  Equity  (S  65*)- Sale  of  Land— Clean 
Hands. 

Where  a  vendee  under  an  executory  con- 
tract, after  learning  of  the  falsity  of  the  ven- 
dors' representation  that  one  of  the  owners  of 
the  property  had  died  intestate  leaving  as  his 
only  heir  one  of  the  vendors,  did  not  rescind 
the  contract,  hut  remained  in  possession,  there- 
by affirming  the  contract,  a  decree  quieting  the 
vendors'  title  to  the  property  and  adjudging  a 
forfeiture  of  the  vendee's  rights  for  noncom- 
pliance with  the  contract  would  not  be  denied 
on  the  ground  that  the  vendors  did  not  come 
into  court  with  clean  hands ;  since  a  party 
cannot  affirm  a  contract  which  he  has  a  right 
to  rescind  for  fraud,  and  then  be  heard  to 
say  that  the  fraud  relieves  him  from  the, ob- 
ligations imposed  upon  him  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  Si  185-187;    Dec.  Dig.  {  65.*] 

Error  to  District  Court,  City  and  County 
of  Denver;   Harry  C.  Riddle,  Judge. 

Action  by  Constance  H.  Brown  and  others 
against  the  Gordou-Tlger  Mining  &  Reduction 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    AfSrmed. 

Talbot,  Denlson  &  Wndley  and  Hayt,  Daw- 
son &  Wright,  all  of  Denver,  for  plaintiff  In 
error.  Thomas  B.  Stuart  and  Charles  A. 
Murray,  both  of  Denver,  for  defendants  In 
error. 


OABBERT,  J.  A  suit  was  instituted  bj 
Mrs.  Brown  against  the  Gordon-Tiger  Min- 
ing &  Reduction  Company,  the  object  of 
which  was  to  obtain  possession  of  certain 
mining  property  described  in  a  contract  re- 
lating to  the  sale  and  conveyance  of  the  prop- 
erty involved,  for  the  return  of  deeds  con- 
veying the  property  which  tiad  been  deposit- 
ed in  escrow,  and  the  forfeiture  of  all  mon- 
ey paid  and  betterments  placed  upon  the 
property  by  the  company.  To  the  complaint 
the  defendant  company  answered,  and'  by 
way  of  cross-complaint  sought  to  have  the 
contract  rescinded  and  to  be  reimbursed  for 
all  money  paid  and  expended  thereunder. 
The  trial  of  the  case  resulted  in  a  Judgment 
in  favor  of  the  defendant  company,  canceling 
the  contract  and  decreeing  that  it  was  en- 
titled to  recover  from  the  plaintiff  all  money 
expended  by  it  under  the  contract,  amount- 
ing in  the  aggregate  to  something  lilie  $142,- 
000.  The  plaintlS  brought  the  case  here  for 
review  on  error.  The  Judgment  was  revers- 
ed and  the  cause  remanded.  Brown  t.  Gor- 
don-Tiger Mining  Co.  et  aL,  44  Colo.  311,  97 
Pac.  1042. 

The  facts  presented  for  tbe  consideration 
of  this  court  at  the  time  tbe  case  was  here 
before  are  substantially  as  follows:  At  the 
time  the  contract  was  entered  into,  Mrs. 
Brown  owned  an  undivided  three  quarters  In 
the  property,  and  the  other  quarter  belonged 
to  the  heirs  of  Belinda  H.  Brown,  deceased, 
first  wife  of  S.  P.  Brown;  Mrs.  Constance 
H.  Brown  being  his  second  wife.  The  inter- 
est of  Belinda  H.  Brown  descended  one  half 
to  ber  husband  and  the  other  half  to  her  sis 
heirs.  One  of  tbe  children,  James  W.  Brown, 
was  a  lunatic,  bis  Interest  being  an  undivided 
•/48  in  the  property.  S.  P.  Brown,  acting 
for  himself  and  all  the  other  owners,  enter- 
ed into  a  contract  with  a  Mr.  Murphy,  where- 
in be  agreed  to  transfer  to  Murphy  or  any 
corporation  organized  by  him  the  property 
involved  free  and  clear  of  all  incumbrances, 
and  convey  an  absolute  title  in  fee  thereto 
upon  the  following  terms:  Murphy,  or  his 
successor,  was  to  pay  off  certain  liens  against 
tbe  property  approximating  $00,000,  the  re- 
mainder of  that  sum,  if  any,  after  the  liens 
were  discharged  to  be  paid  over  to  Brown; 
Brown  was  to  furnish  an  abstract  showing 
good  title  to  the  property  conveyed,  subject 
only  to  these  Incumbrances.  The  contract 
provided  that  Murphy,  or  the  corporation  he 
might  designate,  should  erect  a  mill  on  tbe 
premises  for  the  treatment  of  ores  extract- 
ed; that  this  plant  should  be  constructed 
within  six  months  after  the  date  of  the  con- 
tract, and  that  it  should  have  a  specified  ca- 
pacity ;  that  the  property  should  be  operated 
in  a  proper  and  workmanlike  manner,  with- 
out any  unnecessary  delay,  and  that,  from 
the  ores  mined,  milled,  and  disposed  of,  a 
certain  percentage  of  the  profits  were  to  be 
paid  to  Brown  until  tbe  sum  thus  paid  in 
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connection  with  the  ^,000  equaled  $200,- 
000.  When  this  was  paid  conveyances  were 
to  be  delivered.  The  contract  also  provided 
that  in  case  Ifurphy  or  the  corporation,  after 
working  the  mines,  should  determine  that 
they  could  not  be  worked  profitably,  posses- 
sion should  be  surrendered  to  Brown,  and 
the  deeds  to  be  placed  in  escrow  returned 
and  the  agreement  canceled;  "but  all  moneys 
paid  and  all  machinery,  betterments,  and  im- 
provements added  to  said  property  by  said 
party  of  the  second  part  (Murphy  or  the  cor- 
poration) shall  be  forfeited  to  said  first  party 
as  fixed  and  liquidated  damages."  A.  few 
days  after  this  contract  was  executed.  Brown 
assigned  it  to  the  plalntltT,  and  another  con- 
tract was  drawn  up  and  signed  by  the  same 
parties,  making  some  slight  changes  not  mate- 
rial, however,  to  any  question  Involved.  Aft- 
er signing  this  second  agreement  Brown  and 
Mr.  Denison,  representing  Murphy,  went  to 
Leadville  to  complete  the  examination  of  the 
title  and  to  pay  off  some  of  the  pressing  liens 
against  the  property.  Upon  examination  of 
the  records,  Murphy's  representative  was  not 
satisfied  with  the  powers  of  attorney  which 
Brown  held  from  the  other  owners  and  de- 
manded that  Brown  furnish  deeds  from  all 
his  children.  Brown  thereupon  furnished 
deeds  signed  by  himselt  Mrs.  Brown,  and 
the  heirs  of  Belinda  H.  Brown,  deceased,  ex- 
cept James  W.  Brown,  conveying  the  prop- 
erty to  Mr.  Murphy.  Mr.  Murphy's  repre- 
sentative insisted  upon  a  deed  also  from 
James  W.  Brown.  Mr.  S.  P.  Brown  then 
stated  that  James  W.  Brown  had  died  two 
years  before,  intestate,  leaving  no  debts,  had 
never  been  married,"  and  that  he  (S.  P.  Brown, 
his  father)  was  his  only  heir.  He  also  made 
an  affidavit  to  the  same  effect.  This  state- 
ment and  affidavit  were  false.  James  W. 
Brown  was  not  dead,  but  at  the  time  was  in- 
sane and  confined  in  °an  asylum  in  Pueblo,  as 
S.  P.  Brown  well  knew.  Relying  upon  this 
statement  and  affidavit.  Murphy's  represen- 
tative passed  the  title  to  the  property,  and 
paid  upwards  of  $33,000  for  a  pressing  lien 
represented  by  a  sheriff's  certificate  of  sale 
which  had  been  Issued  on  a  sale  of  the  prop- 
erty under  execution,  by  buying  the  certifi- 
cate of  purchase  and  taking  a  commissioner's 
deed  direct  to  Murphy.  Afterwards  Murphy 
discharged  other  liens  and  taxes  against  the 
property  which,  with  the  one  referred  to, 
aggregated  upwards  of  $49,000.  The  Gor- 
don-Tiger Mining  &  Reduction  Company  was 
organized  as  provided  In  the  contract,  and 
a  deed  from  Murphy,  who  had  obtained 
the  commissioner's  deed  under  the  sherifTs 
certificate  of  sale  mentioned,  to  Constance  H. 
Brown,  together  with  a  deed  from  her  to 
the  company,  were  put  in  an  envelope  indors- 
ed as  follows: 

"To  the  Denver  National  Bank:  The  with- 
in deeds  are  to  be  delivered  to  The  Gordon- 
Tiger  Mining  and  Reduction  Company,  or  to 
Its  order,  upon  showing  to  said  bank  by  re- 


j  ceipts  of  S.  P.  Brown  or  Constance  H.  Brown, 
by  herself  or  by  S.  P.  Brown  her  attoiaey  in 
fact,  or  other  evidence  satisfactory  to  said 
bank,  the  payment  of  sums  aggregating  two 
hundred  thousand  dollars;  this  deposit  is 
made  in  pursuance  of  a  contract  signed  by 
S.  P.  Brown  and  Daniel  B.  Murphy,  dated 
April  9th,  1900;  said  company  is  the  corpo- 
ration to  be  organized  referred  to  in  said 
agreement.  If  said  company  shall  fall  to 
pay  said  sums  or  shall  be  in  default  over 
ninety  days  in  the  profits  of  the  mine  men- 
tioned in  said  contract  or  shall  surrender 
said  contract  as  therein  provided  or  shall 
fail  for  any  time  for  ninety  days  to  fulfill 
said  contract  by  the  continuous  operation 
of  said  mines  and  mills  or  other  reduction 
works  according  to  the  tenor  of  said  con- 
tract, then  the  within  deeds  are  to  be  deliver- 
ed to  Constance  H.  Brown  or  her  order. 
John  H.  Denison  is  hereby  substituted  for 
said  bank.  Constance  H.  Brown, 

"By  S.  P.  Brown,  Attorney  in  Fact 
"The  Gordon  Tiger  Mining  &  Reduction  Com 
pany,  Daniel  E.  Murphy,  President" 

April  9,  1900,  this  escrow  agreement  was 
deposited  with  Mr.  Denison,  and  the  posses- 
sion of  the  property  turned  over  and  deliver- 
ed to  the  Gordon-Tiger  Mining  &  Reduction 
Company  under  the  contract.  From  that 
date  the  company  held  the  absolute  and  un- 
disturbed possession  thereof  as  its  property. 
During  this  time  it  had  not  furnished  or 
placed  on  the  property  any  stampmiU  or 
other  machinery  for  the  treatment  of  ores 
therein,  had  not  mined  or  removed  or  sold 
any  of  the  ore,  and  had  not  operated  any 
machinery  for  the  treatment  of  the  ore.  The 
work  done  by  the  company  in  and  about  the 
mine  consisted  in  extending  tunnels  thereon 
and  uncovering  and  exposing  ore  bodies  and 
the  erection  of  a  boarding  house  on  the  prem- 
ises. March  11,  1901,  the  company  learned 
that  James  W.  Brown  was  not  dead,  but  con- 
fined as  a  lunatic  in  an  asylum  in  Pueblo. 
It  did  not  elect  to  rescind  the  contract,  but, 
on  the  other  hand,  elected  to  treat  the  con- 
tract as  valid  and  continuing  until  the 
expiration  of  21  months  after  it  was  fully 
advised  that  the  statement  and  affidavit  of  S. 
P.  Brown  respecting  the  death  of  James  W. 
Brown  was  untrue.  July  24,  1002,  Mrs. 
Brown  Instituted  this  action,  based  upon 
the  ground  that  the  company  had  failed  to 
comply  with  and  carry  out  the  terms  and 
conditions  of  the  contract  mentioned,  and  its 
willful  neglect  and  refusal  to  perform  the 
obligations  imposed  thereby,  and  prayed  that 
because  of  Its  default  in  these  respects  the 
defendant  be  compelled  to  return  the  posses- 
sion of  the  property  to  her,  and  that  all 
sums  paid  by  the  defendant  company  and 
betterments  made  under  the  contract  be  for- 
feited as  fixed  and  liquidated  damages,  and 
that  she  be  decreed  to  be  entitled  to  the  deeds 
and  conveyances  In  the  hands  of  Mr.  Denison. 
She  predicated  her  right  to  this  relief  upon 
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the  clause  In  tbe  contract  which  gave  the  de- 
fendant comipany  the  option  to  surrender  and 
forfeit  all  improvements  and  moneys  paid  if 
It  should  determine  that  the  mines  could  not 
be  worked  profitably,  and  also  upon  the 
language  of  the  escrow  agreement.  To  this 
action  Mr.  Denison  was  made  a  party  defend- 
ant. The  grounds  upon  which  the  company 
relied  in  support  of  Its  cross-complaint  were 
to  the  effect  that  the  plaintifT  had  failed  to 
keep  and  perform  the  conditions  of  the  con- 
tract In  that  she  had  failed  to  convey  the  title 
to  the  property  as  agreed  to  be  conveyed,  and 
had  been  guilty  of  fraud  with  respect  to 
statements  regarding  the  death  of  James  W. 
Brown.  Besiiecting  these  matters  and  the 
testimony  received  in  support  of  them  as  ex- 
cused for  failure  of  the  company  to  comply 
with  its  contract,  this  court  said  that  they 
were  manifestly  frivolous  and  insufficient, 
and,  with  respect  to  the  title,  stated:  "The 
defect  In  the  title,  however  it  may  affect  the 
rights  of  the  respective  parties  in  other 
reSl>ect8,  certainly  affords  no  excuse  for,  and 
was  not  the  cause  of,  the  delay  in  the  erec- 
tion of  the  mill  within  the  time  provided." 
Speaking  further  to  this  point  it  was  said: 
"It  may  be  conceded  that  the  defendant  had 
the  right  to  rescind  the  contract  upon  the 
discovery  of  the  falsity  of  the  statements  of 
S.  P.  Brown  in  regard  to  the  death  of  James 
W.  Brown,  and  his  consequent  inability  to 
convey  the  title  to  an  imdivided  one  forty- 
eighth  of  the  property  by  his  own  deed  as  he 
had  purported  to  do;  but  having  failed  to 
avail  itself  of  that  right  in  apt  time,  and  by 
recognizing  the  contract  as  in  force  there- 
after waived  the  right  to  rescind,  and  became 
as  conclusively  bound  by  the  contract  as  if 
the  fraud  bad  not  intervened." 

In  other  words,  we  held,  in  disposing  of  the 
case,  that  one  who  proposes  to  rescind  a 
contract  by  reason  of  a  fraud  practiced  on 
him  inducing  him  to  enter  into  it  must  act- 
promptly  upon  the  discovery  of  the  facts. 
If  he  continue  acting  under  the  contract  and 
recognizing  it  as  in  force,  he  will  be  bound 
by  the  contract  as  if  the  fraud~had  not  oc- 
curred. He  is  not  permitted  to  play  fast  and 
loose.  "Delay  and  vacillation  are  fatal  to 
the  right  which  has  before  subsisted."  In 
finally  disposing  of  the  case  we  said:  "The 
defendant,  having  waived  the  right  to  rescind 
the  contract  upon  the  ground  of  Brown's 
fraudulent  representation,  is  conclusively 
bound  by  the  contract,  and  cannot  now  urge 
the  defect  In  the  title  as  an  excuse  or  Jus- 
tification for  its  failure  to  perform  the  ob- 
ligations imposed  upon  it  by  its  express 
terms;  in  other  words,  it  cannot  retain  the 
possession  of  the  property  and  successfully 
evade  its  obligations  thereunder.  In  the 
event  that  it  shall  carry  out  the  contract  on 
its  part  and  the  defect  in  the  title  is  not 
'made  good'  as  provided  in  the  contract,  any 
damages  it  may  suffer  by  reason  of  sudi  de- 
fect can  be  availed  of  as  a  defense  pro  tanto 


to    the    recovery    of    the    purchase    price 

•  •  •  The  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for  a 
new  trial." 

When  the  cause  reached  the  district  court, 
the  defendant  company  was  permitted  to  file 
an  amended  answer  and  cross-complaint,  in 
which  it  set  up  practically  the  same  defenses 
that  were  set  forth  before,  but,  instead  of 
asking  for  a  rescission  of  the  contract,  stated 
the  damages  alleged  to  have  been  suffered  by 
reason  of  the  fraud  and  breach  of  contract  of 
S.  P.  Brown,  and  prayed  for  Judgment  for 
these  damages,  and  that  it  be  subrogated  to 
the  rights  of  the  lien  claimants  whose  liens 
against  the  property  it  had  discharged,  which 
it  alleged  it  was  induced  to  do  by  the  false 
representations  of  S.  P.  Brown  with  respect 
to  the  title.  Previous  to  this  time  and,  in 
fact,  before  the  former  trial,  a  conservator 
had  been  appointed  by  the  county  court  for 
the  estate  of  James  W.  Brown.  The  conser- 
vator had  secured  an  order  from  the  county 
court  permitting  him  to  intervene  in  the 
.cause.  He  had  filed  his  petition  to  intervene, 
and  in  open  court  offered  to  perform  any 
decree  that  the  court  might  render  regard- 
ing the  interest  of  his  ward.  Plaintiff  then 
rested,  and  the  defendants  made  a  motion  to 
dismiss  the  bill  for  lack  of  equity  and  evi- 
dence. The  court  then  announced  that  the 
company  would  be  given  an  opportunity  to 
elect  whether  it  would  accept  the  so-called 
tender  of  title  of  the  Intervener's  Interest  and 
perform  the  contract.  A  colloquy  then  oc- 
curred between  counsel  and  the  court  for  the 
purpose  of  ascertaining  what  was  meant  or 
Intended  by  such  election;  the  court  rul- 
ing that  by  permitting  the  compauy  to  per- 
form the  contract  it  was  meant  that  it  should 
be  permitted  to  pay  the  balance  of  the  pur- 
chase price,  $140,000,  in  cash  within  a  rea- 
sonable time,  but  that  it  would  not  be  allow- 
ed to  go  ahead  and  carry  out  the  contract  by 
erecting  a  mill,  working  the  property,  and 
paying  the  balance  of  the  purchase  price  out 
of  the  proceeds.  For  the  purpose  of  enabling 
the  defendant  company  to  determine  whether 
or  not  it  would  elect,  as  suggested  by  the 
court,  a  continuance  of  the  cause  was  had 
for  30  days.  At  the  expiration  of  that  time, 
the  trial  was  resumed,  and  the  company  an- 
nounced that  it  was  unable  to  accept  the  offer 
of  election  as  made  by  the  court.  Some 
further  evidence  was  then  introduced  on  the 
part  of  the  plaintiff,  which  is  not  material  to 
any  question  involved,  when  the  plaintiff 
again  rested.  The  defendants  then  moved  to 
dismiss  the  bill  substantially  on  the  grounds 
previously  noted.  This  motion  was  denied. 
The  defendants  then  offered  to  prove  the 
damages  sustained  as  claimed  by  their 
amended  answer  and  cross-complaint,  which, 
in  effect,  were  the  amount  paid  to  discharge 
the  liens  to  which  reference  has  been  made 
and  the  money  expended  In  working  the 
property.    This  offer  was  denied,  and  a  decree 
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rendered,  quieting  the  title  to  the -property 
inTolTed  in  plaintiff  and  Intervener,  and  a~d- 
Jadglng  that  all  stuns  of  money  paid  by  the 
defendant  company  were  forfeited  to  the 
plaintiff  and  intervener  as  fixed  and  liquidat- 
ed damages.  In  brief,  the  decree  gave  the 
plaintiff  and  intervener  the  property,  and 
denied  the  defendant  company  any  relief 
whatever.  To  review  this  judgment  the  com- 
pany had  brought  the  case  here  on  error. 

[1]  The  first  point  urged  is  that  the  court 
-erred  in  rendering  the  decree  without  sufii- 
dent  evidence  to  entitle  the  plaintiff  and  In- 
tervener to  the  relief  granted.  The  pleadings 
established  the  execution  of  the  contract  and 
the  failure  of  the  defendant  company  to  per- 
form its  conditions ;  consequently  it  was  not 
necessary  to  introduce  evidence  to  establish 
facts  which  the  pleadings  of  the  parties  ad- 
mitted. The  only  questions  of  fact  presented 
by  the  pleadings  were  the  affirmative  defens- 
es set  up  by  the  defendant  company  as  an 
■excuse  for  its  failure  to  comply  with  the  con- 
tract By  the  amendments  filed  they  were 
substantially  the  same  as  when  the  case  was 
here  before,  namely,  the  fraud  of  S.  P.  Brown, 
regarding  which  we  said,  as  previously  noted, 
that:  "The  defect  in  the  title,  however  it 
may  affect  the  rights  of  the  respective  parties 
In  other  respects,  certainly  affords  no  excuse 
for,  and  was  not  the  cause  of,  the  delay  in 
-the  erection  of  the  mill  within  the  time  pro- 
vided." 

[2]  Iiogically  the  next  question  presented 
-for  consideration,  though  not  in  the  order  ar- 
gued in  the  briefs,  is  whether,  under  the 
averments  of  the  amended  answer  and  cross- 
complaint  to  the  effect  that  the  company 
would  not  have  discharged  the  liens  on  the 
property  it  did  but  for  the  false  statements  of 
Brown  regarding  the  death  of  his  son,  James, 
and  changing  the  prayer  of  its  cross-com- 
plaint from  one  for  rescission  to  damages, 
and  that  it  be  subrogated  to  the  rights  of 
those  whose  Hens  it  discharged,  and  for  a 
Judgment  for  the  money  expended  in  work- 
ing the  property,  it  was  entitled  to  such  re- 
lief. Counsel  for  the  plaintiff  insist  that  the 
company  is  not  entitled  to  such  relief,  either 
in  whole  or  in  part,  for  the  reason  that  the 
former  opinion  of  this  court  denies  it ;  while 
.on  the  part  of  the  company  it  is  urged  that 
this  question  was  left  open.  It  is  unnecessa- 
ry to  determine  this  proposition.  When  the 
■company  discovered  the  fraud  perpetrated  by 
Brown,  it  may  be  conceded  without  deciding 
It  that  the  company  had  the  right  to  rescind 
the  contract  and  recover  the  expenditures 
made  thereunder,  provided,  as  was  said  when 
the  case  was  here  before,  it  acted  promptly. 
But  Its  failure  to  so  act  waived  the  right  to 
rescind.  Assuming,  then,  that  it  had  the 
right  to  rescind  had  It  elected  to  do  so  In  apt 
time,  its  other  remedy  was  to  resort  to  an 
action  for  damages. 

[3]  In  o^'her  words,  when  a  party  has  been 
>induced  to  enter  luto  a  contract  by  fraud  of 


the  other  party  thereto,  he  has  two  remedies, 
(1)  to  rescind  and  be  reimbursed  for  the  mon- 
ey expended  thereunder,  or  (2)  he  may  waive 
the  eight  to  rescind  and  have  an  action  for 
damages  resulting  from  the  fraud.  When, 
however,  he  elects  to  waive  the  fraud,  such 
election  is  irrevocable,  and  his  remedy  there- 
after is  an  action  for  damages.  As' previous- 
ly stated,  the  company  waived  its  right  to  re- 
scind, consequently  by  way  of  cross-cojnplalnt 
was  only  entitled  to  the  damages  resulting 
from  the  fraud.  Such  damages  cannot  in- 
clude expenditures  made  under  the  contract, 
for  the  very  obvious  reason  that  to  permit  it 
to  be  reimbursed  on  this  account  would  be 
nothing  less  than  allowing  it  to  recover  what 
it  would  be  entitled  to  in  case  It  could  main- 
tain an  action  to  rescind. 

[4,  f  ]  It  is  strenuously  insisted,  however, 
that  it  should  be  entitled  to  recover  the 
amount  expended  in  discharging  Hens  upon 
the  property  for  the  reason  that  it  expended 
money  for  this  purpose  before  it  was  aware 
of  the  falsity  of  the  statements  and  affl^&vit 
of  S.  P.  Brown,  and  would  not  have  made 
such  expenditures  had  it  been  aware,  or  had 
it  known,  that  they  were  false.  This  conten- 
tion is  without  merit.  When  it  waived  Its 
right  to  rescind  by  continuing  in  possession 
of  the  property  and  expending  money  there- 
on, after  knowledge  of  the  fraud,  it  waived 
its  right  to  have  the  contract  declared  void. 
The  contract  was  stiU  executory,  and,  in  such 
circumstances,  a  waiver  after  knowledge  of 
the  fraud  constitutes  full  affirmation  and  rat- 
ification of  the  contract,  notwithstanding  the 
fraud.  Richardson  v.  Lowe,  149  Fed.  625,  79 
C.  C.  A.  317.  The  contention  under  consider- 
ation amounts  to  this,  that  notwithstanding 
the  company  has  waived  its  right  to  rescind 
the  contract  it  is  nevertheless  entitled  to  re- 
cover the  amount  expended  in  discharging 
Hens  against  the  property.  It  is  a  settled 
rule  of  law  that  where  a  party  has  an  elec- 
tion to  rescind  a  contract  be  must  rescind  it 
whoUy  or  not  at  all.  He  cannot  consider  it 
void  for  one  purpose  and  in  force  for  another. 
Auld  V.  Travis,  6  Colo.  App.  635,  39  Pac.  367. 
We  must  therefore  conclude  that  the  only  re- 
lief to  which  the  company  would  be  entitled 
would  be  damages  resulting  from  a  breach  of 
the  contract  with  respect  to  the  title.  It  is 
not,  however,  In  a  position  to  invoke  this  re- 
lief, for  it  does  not  ask  it,  neither  has  it  com- 
plied with  the  contract  upon  its  part  so  as 
to  entitle  it  to  a  conveyance  of  the  property. 

[6,  7]  Counsel  for  the  company  urge  upon 
our  attention  two  proposlUons,  which  it  is 
claimed  precludes  the  plaintiff  from  main- 
taining her  action:  (1)  That  a  court  of  equi- 
ty never  enforces  a  forfeiture;  and  (2)  that 
plaintiff  does  not  come  Into  court  with  clean 
hands.  While  it  is  true  that  the  reUef  grant- 
ed plaintiff  may  in  a  sense  be  said  to  be  a 
forfeiture  of  the  rights  of  the  company  in 
the  subject-matter  of  the  controversy,  it  is 
nothing  more  than  an  enforcement  of  the 
provisions  of  the  contract  between  the  par.. 
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ties.  Ibe  contract  provides  tbat  from  the 
operation  of  the  property  a  certain  iiercent- 
age  of  the  profits  realized  were  to  be  paid 
until  the  snm  thus  paid,  in  connection  with 
the  amount  disbursed  to  discharge  liens, 
equaled  $200,000.  It  also  provided  that  if 
Murphy  or  the  corporation,  after  working 
the  property,  should  determine  that  It  could 
not  be  operated  at  a  profit,  the  possession 
of  the  property  should  be  surrendered,  in 
which  event  the  contract  should  be  void,  and 
neither  Murphy  nor  his  assigns  should  be 
liable  for  damages,  but  all  Improvements, 
betterments,  and  moneys  paid  should  be  for- 
feited as  fixed  and  liquidated  damages.  The 
escrow  agreement  provided  for  a  return  of 
the  deeds  In  the  event  that  Murphy  or  the 
company  failed  to  comply  with  the  contract 
Admittedly  the  company  has  not  complied 
with  the  contract,  and  has  not  excused  itself 
for  this  failure  The  payment  of  the  pur- 
chase price  after  discharging  the  liens  was 
entirely  optional  with  the  company.  This 
amount  was  to  be  paid  from  operating  the 
property.  The  company  admits  that  the 
mines  contain  valuable  ore,  but  denies  that, 
with  the  use  of  proper  machinery,  improve- 
ments, and  appliances,  they  could  be  mined 
at  a  profit  In  brief,  its  attitude  is  that  al- 
though it  has  not  complied  with  its  con- 
tract and  will  not  do  so,  the  plaintiff  is 
not  entitled  to  the  equitable  relief  granted 
by  the  decree.  She  cannot  compel  the  pay- 
ment of  the  remainder  of  the  purchase  price 
for  the  reason  that  the  payment  of  this  sum 
was  optional  with  the  company.  It  is  in 
possession  of  the  property,  and  no  action  for 
damages  which  she  might  Institute  would 
grant  her  full  relief.  It  is  peculiarly  the 
province  of  a  court  of  equity  to  afford  a 
remedy,  where  an  action  at  law  would  be 
neither  full,  adequate,  nor  complete.  This 
court  has  so  frequently  declared  this  to  be 
the  rule  by  which  to  determine  when  equity 
Jurisdiction  can  be  invoked  that  citation  of 
particular  cases  announcing  It  is  not  neces- 
sary. It  is  clear,  however,  that  the  facta  of 
this  case  do  not  bring  it  within  the  rule 
contended  for  by  counsel  for  the  company 
relating  to  the  enforcement  of  forfeitures. 
By  the  contract  and  escrow  agreement  it  is 
substantially  provided  that,  if  the  company 
fails  to  comply  with  its  agreement  Its  rights 
In  the  property  Involved  were  to  cease  and 
determine,  the  deeds  placed  in  escrow  be  re- 
turned, and  the  betterments  and  improve- 
ments added  to  the  property  and  moneys 
paid  by  the  company  should  be  forfeited  as 
fixed  and  liquidated  damages.  The  condi- 
tions under  which  the  company  would  be- 
come entitled  to  a  conveyance  of  the  property 
depended  upon  its  compliance  with  its  con- 
tract    When  by  a  contract  for  the  sale  of 


real  property  the  vesting  of  title  Is  made  to 
depend  upon  conditions  precedent  with  the 
provision  that  a  failure  to  comply  with  such 
conditions  shall  operate  as  a  forfeiture  of 
the  rights  of  the  vendee,  then  his  failure  to 
perform  such  conditions  operates  as  a  for- 
feiture of  his  rights.  1  Pomeroy's  Equity 
Jurisprudence,  i  455.  In  determining  the 
question  under  consideration,  the  distinction 
between  conditions  precedent  and  subsequent 
in  contracts  for  the  sale  of  real  estate  must 
be  borne  in  mind. 

[I]  It  is  true  that  a  party  seeking  relief 
in  a  court  of  equity  must  come  into  court 
with  clean  hands,  but  this  proposition  is  not 
applicable  to  the  facta  of  this  case.  It  is 
evident,  as  we  have  stated,  that  the  defect 
in  the  title  was  not  the  cause  of  the  fail- 
ure of  the  company  to  comply  with  its  con- 
tract.' The  failure  of  the  company  to  act 
promptly  upon  the  discovery  of  the  fraud 
with  respect  to  the  title,  its  silence  on  the 
subject,  and  continuing  to  remain  In  the 
possession  of  the  property  and  operate  and 
expend  money  thereon  amounted  to  an  af- 
firmation of  the  contract  notwithstanding 
the  fraud.  Richardson  v.  Lowe,  supra,  and 
authorities  there  cited.  Certainly  a  party 
cannot  a£Brm  a  contract  which  he  has  a 
right  to  rescind  upon  the  ground  of  fraud, 
and  then  be  heard  to  say  that  the  fraud 
relieves  him  from  the  obligations  imposed 
upon  him  by  the  terms  of  the  contract 

It  is  also  urged  that  Mrs.  Brown  was 
not  entitled  to  the  relief  granted,  because 
others  who  were  owners  in  the  property 
were  not  made  parties.  This  contention  ap- 
pears to  be  based  upon  the  ground  that  the 
secdnd  contract  was  not  assigned  to  her.  As 
we  understand  the  record,  Mra.  Brown  was 
vested  with  the  title  to  «'/«g  of  the  prop- 
erty, consequently  whether  the  second  con- 
tract was  assigned  to  her  is  of  no  moment 

The  contention  is  made  that  the  inter- 
vener was  without  authority  to  dispose  of 
the  Interest  of  his  ward.  This  Is  an  im- 
material question,  in  view  of  the  fact  that 
the  company  did  not  perform  its  contract 
and  Is  therefore  not  in  a  position  to  demand 
title. 

The  final  objection  urged  against  the  de- 
cree is  that  the  court  refused  to  allow  the 
company  to  prove  that  its  damages  were 
more  than  >/«$  of  the  purchase  price.  Had 
the  company  been  in  a  position  to  demand  a 
conveyance,  this  question  might  have  beea 
material,  but,  as  it  was  not,  it  Is  unnecessary 
to  pass  upon  it 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

MUSSER,    C.    J.,   and   HILL.    J.,   concur 
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(2S  Colo.  A.  S63) 

AUSTIN  T.  KINO. 

(Court  of  Appeals  of  C!oIorado.    Jan.  12,  1014.) 

1.  JUDOMKNT  (I  487*)— COIXATKBAL  ATTACK— 

Quieting     Tax     Title  —  Invaudity     or 

DE£D. 

Tbe  invalidit};  of  a  tax  d^  would  not  af- 
fect the  jurisdiction  of  the  county  court  to 
quiet  title  thereunder,  and,  when  such  deed 
was  not  then  attaclied,  the  decree  in  that  suit 
could  not  be  collaterally  attacked. 

[Ed.   Note.— For   other  cases,   see   Judgment, 
Cent.  Dig.  S$  921,  1256 ;   Dec.  Dig.  §  487.*] 

2.  cobporations   (i  668*)— fobeior   cobjpo- 
kations— Evidence. 

Where  defendants  in  a  suit  to  quiet  title 
claimed  under  a  tax  deed  to  a  corporation  and 
a  decree  quieting  title  thereunder,  and  such 
deed  to  the  grantor  corporation  described  it  as 
"of  the  county  of  Hudson  in  the  state  of  New 
Jersey,"  and  the  word  "the"  was  not  part  of 
the  corporate  name  as  required  of  domestic  cor- 
porations, in  the  absence  of  any  contention  that 
such  corporation  was  not  a  foreign  corporation, 
it  sufficiently  appeared  that  it  was  a  foreign 
corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  2603-2627;  Dec.  Dig.  {  668.*] 

8.  CORPOBATIONS  (!  668*)— FOKEION  COBFOBA- 

TiONS— Process. 

Where  a  foreign  corporation  filed  a  paper 
with  the  secretary  of  state  designating  a  cer- 
tain person  as  its  agent,  service  upon  bim  in 
D.  county  and  not  in  the  county  where  the  suit 
was  brought  was  sufficient,  although  no  desig- 
nation was  on  file  in  D.  county,  as  the  corpora- 
tion could  not  take  advantage  of  its  own  negli- 
gence in  not  filing  tbe  appointment  in  D.  coun- 
ty, or  in  not  designating  an  agent  or  maintain- 
ing an  office  in  the  county  where  its  land  was 
•itoated. 

[E<d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  $i  2603-2627 ;    Dec;  Dig.  i  688.*] 

4.  Cobfobations  (§  666*)— FoBGioif  Oobpoba- 

TiONS— Actions — Venue. 

Mills'  Ann.  Code,  J  38,  requires  service  on 
•  foreign  corporation  to  be  made  upon  its  agent 
in  tbe  county  in  which  the, action  is  iirought, 
but  provides  in  the  same  act  that  any  law  per- 
mitting a  summons'  to  be  served  in  any  county 
other  than  that  in  which  the  action  was 
brought  should  not  be  repealed ;  section  39 
provides  that  separate  summons  may  be  issued 
In  each  county  where  any  of  several  defendants 
reside ;  Mills'  Ann.  St.  §  506,  requires  summons 
in  suits  against  corporations  to  be  served  in  the 
county  where  its  principal  office  is  kept,  or  its 
principal  business  is  carried  on,  and  permits 
plaintiff  to  sue  in  the  county  where  the  cause 
of  action  accrues ;  and  section  409  requires 
foreign  corporations  to  file  with  the  Secretary 
of  State  and  in  the  office  of  the  recorder  of 
deeds  of  tbe  county  in  which  its  business  is 
carried  on  a  designation  of  an  agent  to  accept 
process;  Const,  art.  15,  J  10,  requires  that  for- 
eign corporations  shall  have  a  known  place  of 
business  and  an  authorized  agent  to  accept  pro- 
cess. Held,  that  a  suit  to  quiet  title  under  a 
tax  deed  making  plaintiffs  grantor,  a  foreign 
corporation,  a  party  defendant  was  properly 
brou;!bt  in  the  county  where  the  land  was  ait- 
nated. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f  I  2601,  2602 ;    Dec  Dig.  |  666.*] 

6.  Cobpobations  (J  668*)— FoBEiaN  Cobpoba- 
moNs— Pbocess. 

Under  such  provision,  service  on  the  agent 
of  a  foreign  corporation  designated  to  accept 
process  by  a  filing  in  the  office  of  the  Secretary 
of  State,  made  in  D.  county,  where  no  designa- 
tion of  agency  was  filed,  where  there  was  no 


such  agent  in  the  county  in  which  the  land  was 
situated,  was  sufficient  as  against  a  collateral 
attack  upon  a  decree  therein  obtained. 

[E!d.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  »  2603-2627;   Dec.  Dig.  {  668.*] 

6.  Judgment  (|  487*)— Collatebal  Attack- 
Tax  Deed— Judgment  Quieting  Title. 
Where  the  county  court  in  an  action  to 
quiet  title  under  a  tax  deed  void  on  its  face 
had  jurisdiction  of  the  subject-matter  and  of 
tbe  person,  its  decree  for  plaintiff  therein  was 
a  good  defense  to  a  purchaser  under  plaintiff; 
in  an  action  to  quiet  title  under  previous  tax 
deeds  such  purchaser  not  being  charged  with 
notice  of  any  defect  of  title  not  appearing  in 
the  decree  or  judgment  roll. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SI  921,  1266 ;    Dec.  Dig.  i  487.*] 

Appeal  from  District  Court,  Kit  Carson 
County;  W.  S.  Morris,  Judge. 

Action  by  Albert  E.  King  against  M.  T. 
Austin.  From  a  decree  quieting  title  In 
plaintiff,  defendant  appeals.    Reversed. 

Louis  Vogt,  of  Burlington,  for  appellant. 
John  F.  Mail,  of  Denver,  for  appellee. 

MORGAN,  J.  Appeal  from  a  decree  of  tbe 
ICit  Carson  district  court,  quieting  title  in 
the  plaintiff,  based  upon  two  tax  deeds  issued 
to  Itls  grantor  upon  a,  sale  for  the  taxes  of 
the  years  1892  and  1893,  respectively,  con-  ^ 
veylng  a  quarter  section  of  land.  The  de- 
fendant pleaded  a  later  tax  deed  for  the  land, 
and  also  a  decree  of  the  county  court  of  that 
county  quieting  bis  title  based  upon  tbe  later 
deed,  which  he  contends  defeats  the  plain- 
tifTs  title.  The  deed  and  decree  pleaded 
are  subsequent  to  the  plalntlfTs  tax  deeds, 
and,  if  valid,  extinguish  plaintiff's  title.  The 
deed  is  void  on  its  face,  and  appellee  con- 
tends that  this  and  lack  of  valid  service  on 
the  Municipal  Debenture  Company,  one  of 
the  defendants  in  that  suit,  and  plaintiffs 
grantor,  makes  the  decree  void. 

[1]  Now,  the  invalidity  of  this  deed,  even 
on  its  face,  would  not  affect  the  jurisdiction 
of  the  court  over  the  subject-matter  In  that 
suit,  and  it  must  have  found,  from  the  evi- 
dence necessary  to  justify  a  judgment  by  de- 
fault, that  tbe  platntlfTs  title  was  then  suf-  ' 
fldent  This  deed  should  have  been  attacked 
in  that  suit  Whatever  that  court  did  in 
the  exercise  of  jurisdiction  in  that  suit  can- 
not be  questioned  here.  Mortgage  Trust  Co. 
V.  Redd,  38  Colo.  468,  464,  88  Pac.  473,  8  L. 
R.  A.  (N.  8.)  1216,  120  Am.  St  Rep.  182; 
Jackson  v.  tiftrson.  136  Pac.  81.  It  will  only 
be  necessary,  therefore,  to  determine  whether 
that  court  had  Jurisdiction,  by  valid  service, 
over  the  person  of  Municipal  Debenture  Com- 
pany. Service  was  made  in  Denver  county 
upon  C.  B.  Rich,  as  the  agent  of  that  com- 
pany, and  it  is  admitted  that,  at  the  time, 
there  was  "a  paper  on  file  in  tbe  office  of 
the  Secretary  of  State,  filed  by  that  company, 
which  designated  Rich  as  its  state  agent," 
and  that  "no  such  paper  was  on  file  in  the 
oflice  of  the  county  clerk  in  wliat  was  then 
Arapahoe  county." 
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[2]  Appellee  now  contends  tbat  tbere  la 
nothing  In  tbe  record  to  show  whether  this 
company  was  a  domestic  or  a  foreign  cor- 
poration, and  that,  whether  one  or  the  other, 
the  service  was  insufficient  under  section  38, 
Mills'  Ann.  Code.  Both  tax  deeds  issued  to 
that  company,  however,  describe  it  as  "of  the 
county  of  Hudson  in  the  state  of  New  Jer- 
sey" ;  and,  in  objecting  to  the  decree  in  the 
lower  court,  no  contention  was  made  that 
said  company  was  or  was  not  a  foreign  cor- 
poration, and  the  word  "the"  is  not  part  of 
the  corporate  name,  as  required  of  domestic 
corporations  by  our  statute.  In  the  absence 
of  any  other  evidence  it  is  concluded  it  was 
a  foreign  corporation. 

[s]  And,  as  that  company  filed  a  paper 
with  the  Secretary  of  State,  In  which  it  des- 
ignated C.  B.  Rich  as  its  state  agent,  service 
upon  him  was  sufficient,  even  though  made  In 
Denver  county,  and  not  mad6  in  the  county 
where  the  suit  was  brought,  and  although 
no  paper  was  on  file  In  the  office  of  the  coun- 
ty clerk  of  Denver,  once  Arapahoe,  county. 
The  foreign  company  cannot  take  advantage 
of  its  own  fault  or  neglect  in  not  filing  the 
appointment  in  the  office  of  the  county  clerk, 
or  In  not  designating  -an  agent  or  maintain- 
ing an  office  In  the  county  where  its  land  was 
situated. 

[4,  S]  Section  38,  aforesaid,  enacted  in  1891 
(Laws  1891,  p.  81),  amending  the  code  provi- 
sion of  1887,  says  that  service  on  a  foreign 
corporation  doing  business  in  this  state  shall 
be  made  upon  its  agent,  "found  in  the  county 
In  which  the  action  Is  brought,"  and,  if  no 
such  agent  is  found  In  such  county,  upon  any 
stockholder  found  in  such  county;  but  at 
the  same  time  the  following  was  enacted: 
"AH  acts  or  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  are  hereby  re- 
pealed ;  but  nothing  herein  contained  shall 
be  held  to  repeal  any  provision  of  law  now 
in  force  which  authorizes  or  permits  a  sum- 
mons to  be  served  in  any  other  county  of  the 
state  than  that  in  which  the  action  is 
brought"  And  a  law  was  then  in  force 
(section  39,  Mills'  Ann.  Code),  providing  that: 
"When  there  arc  several  defendants  residing 
in  different  counties,  a  separate  summons 
may  be  Issued  to  each  county,  for  the  service 
of  the  defendants  residing  therein." 

And  another  provision,  section  606,  Mills' 
Ann.  St,  saying  that:  "In  suits  against  any 
corporation,  summons  shall  be  served  in  that 
county  where  the  principal  office  of  the  cor- 
poration is  kept  or  where  its  principal  busi- 
ness is  carried  on,  *  *  *  and  if  no  such 
person  can  be  found  in  the  county  where  the 
principal  office  of  the  corporation  is  kept,  or 
in  the  county  where  its  principal  business  is 
carried  on,  to  serve  such  process  upon,  a 
summons  may  issue  from  either  one  of  such 
counties,  directed  to  the  sheriff  of  any  coun- 
ty in  this  state  where  any  such  person  may 
be  found,  and  served  with  process.  If  such 
corporation  keeps  no  principal  office  in  any 


county,  and  there  is  no  oonnty  In  whidi  tiie 
principal  business  of  such  corporation  Is 
carried  on,  then  suit  may  be  brought  against 
it  In  any  county  where  the  above-mentioned 
officers,  or  any,  or  either  of  them,  may  be 
found.  Provided,  that  the  plaintiff  may,  in 
aU  catet,  }>ring-}tit  action  in  the  county  where 
the  cause  of  action  accrued."    (Italics  mine.) 

The  Constitution  farther  provides  (article 
16,  S  10)  tiiat:  "No  foreign  corporation  sbalt 
do  any  business  in  tliis  state  without  Iiaving 
one  or  more  known  places  of  business  and  an 
authorized  agent  or  agents  in  the  same,  upon 
whom  process  may  be  served." 

And  another  provision  following  tills  con^ 
stituUonal  requirement  says  (section  499, 
.Mills'  Ann.  St)  that:  "Foreign  corporations 
shall,  before  they  are  authorized  or  permit- 
ted to  do  any  business  in  this  state,  make 
and  file  a  certificate  signed  by  the  president 
and  secretary  of  such  corporation  duly  ac- 
knowledged with  the  Secretary  of  State,  and 
in  the  office  of  the  recorder  of  deeds  of  the 
county  in  which  such  business  is  carried  on, 
designating  the  principal  place  where  the 
business  of  such  corporation  shall  be  carried 
on  in  this  state,  and  an  authorized  agent  or 
agents  in  this  state  residing  at  Its  principal 
place  of  business  upon  whom  process  may  be 
served." 

Now,  from  the  foregoing  provisions,  it  is 
concluded  that  the  suit  was  properly  brought 
in  Kit  Carson  county,  where  the  land  was  ' 
situated,  and  that,  as  the  defendant  was  a 
foreign  corporation,  and  had  designated  an 
agent  upon  whom  process  might  be  served  by 
a  filing  in  the  Secretary  of  State's  office,  serv- 
ice on  such  agent  would  be  sufficient,  in 
this  instance,  where  the  decree  obtained  on 
such  service  is  collaterally  attacked.  It  is 
true  it  is  held  in  Venner  v.  Denver  Union 
Water  Co.,  15  Colo.  App.  495,  63  Pac.  1061, 
that  the  return  of  service  should  show  that 
no  agent  could  be  found  in  the  county  where 
the  suit  was  bronghti  in  order  to  make  valid 
a  service  upon  a  vice  president,  but  this  con- 
clusion was  upon  the  premise  that  a  vice 
president  is  not  an  agent,  but  in  Venner  v. 
Denver  Union  Water  Co.,  40  Colo.  212,  90 
Pac.  623,  122  Am.  St  Rep.  1036,  the  Supreme 
Court  held  that  a  vice  president  is  an  agent 
of  the  corporation,  and  that  service  upon  him 
was  sufficient  in  that  case.  Furthermore, 
there  is  no  contention  here  that  the  return 
should  show  that  no  agent  or  stockholder 
could  be  found  in  the  county  where  the  suit 
was  brought,  but  the  contention  is  that  serv- 
ice could  be  made  only  upon  an  agent  or 
stockholder  in  the  county  where  the  suit 
was  brought 

[6]  Although  It  appears  now,  in  the  pres- 
ent case,  that  the  tax  deed  on  which  the  de- 
cree pleaded  was  based  is  void  on  its  face, 
and  also  that  the  land  was  vacant  when  said 
decree  was  made,  yet  neither  of  these  de- 
fects appear  in  the  judgment  roll  or  the  de- 
cree in  that  case,  but,  on  the  contrary,  the 
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complaint  alleges  ownership  and  possessioD, 
and  the  decree  is  valid  on  its  face;  there- 
fore, that  court  having  jurisdiction  of  the 
subject-matter  and  of  the  person,  its  decree 
was  a  good  defense  in  the  present  case,  as 
the  defendant  in  this  case  purchased  the 
land  from  a  grantee  of  the  plalntieF  in  that, 
and  is  not  charged  with  any  notice  or  knowl- 
edge of  any  defect  In  the  title  not  appearing 
In  the  decree  or  judgment  roll  aforesaid. 
Jackson  v.  Larson,  supra. 
The  judgment  is  reversed. 


(26  Colo.  A.  378) 

McCORD  MERCANTILE  CO.  ▼.  McINTTRB. 

(Coart  of  Appeals  of  Colorado.    Jaa  12,  1914.) 

1.  Statutes   (|  226*)— Adoption— Constbuo- 

TlOIf. 

Where  the  Legislature  adopts  statutes  of 
another  state,  the  construction  placed  on  those 
statutes  by  the  courts  of  the  toreign  state  is 
also  adopted. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  i  807;  Dee.  Dig.  {  226.*] 

2.  Taxation  (I  24»)— Watbbs  and  Water 
COTJBSES  ({  224*)  —  Ibbioation  —  "FUBUO 
COBPOBATION." 

Irrigation  districts  are  "public  corpora- 
tions," and  hence  taxes  levied  by  them  are 
public  taxes  falling  within  the  purview  of  Oen- 
eral  Revenue  Law,  |  1,  providing  that  taxes 
shall  be  levied  for  the  support  of  the  gov- 
ernment of  the  state  and  the  advancement  of 
public  interest. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  67 ;  Dec.  Dig.  {  24 ;»  Waters  and 
Water  Oiurses,  Cent.  Dig.  {{  815,  316;  Dee. 
Dig.  i  224.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  5781-5785 ;   vol.  8,  p.  7771.] 

3.  Taxation  (S  24*)— Special  Taxes— Pub- 
lic Taxes— "Tax." 

The  fact  that  taxes  levied  nnder  the  irriga- 
tion district  act  are  special  taxes,  and  are  so 
denominated  by  Bev.  St  1908,  §  3459,  does  not 
prevent  them  from  t>eing  public  taxes,  for  the 
term  "tax"  includes  money  raised  for  public  pur- 
pose in  general  whether  government  or  not. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  57;    Dec  Dig.  f  24.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  6867-6886,  7813.] 

4.  Vendob  and  Pubchasbb  ({  198*)— Pay- 
ment OF  Taxes. 

Rev.  St  1908,  |  6703,  provides  that,  as 
between  the  grantor  and  grantee,  where  there 
is  no  express  agreement  as  to  who  shall  pay 
taxes,  the  taxes  shall  be  paid  by  the  grantee 
if  the  conveyance  be  made  between  the  3l8t 
day  of  December  and  July  1st,  but  if  made 
between  the  30th  day  of  June  and  the  1st 
day  of  January  next  the  grantor  shall  pay 
the  taxes.  Section  3461,  which  is  part  of 
the  irrigation  act  declares  that  the  revenue 
laws  of  the  state  shall  apply  to  the  collection 
of  revenue  taxes.  Held,  that  as  taxes  levied  by 
revenue  districts  are  public  taxes,  and  as  the 
Legislature  did  not  exclude  special  taxes  from 
the  purview  of  section  6703,  that  section  obli- 
gates a  grantor  who  conveys  his  property  after 
the  1st  of  July  to  pay  the  irrigation  taxes  for 
that  year. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  408-412;  Dec.  Dig. 
{  19a*] 


Error  to  District  Court,  Otero  County;  C. 
S.  Essex,  Judge. 

Action  by  Henry  A.  Mclntyre  against  the 
McCord  Mercantile  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hartman  &  Ballrelch  and  Charles  W. 
O'Donnell,  all  of  Pueblo,  for  plalntlfT  In  er- 
ror. Fred  A.  Sabin,  of  San  Junta,  for  de- 
fendant in  error. 


CUNNINGHAM,  P.  J.  On  or  about  Au- 
gust 7,  1907,  plaintiff  in  error,  as  defendant 
l)elow,  conveyed  by  warranty  deed  to  defend- 
ant in  error,  plaintiff  below,  certain  lands  in 
Otero  county.  The  instrument  of  convey- 
ance contained  no  express  agreement,  nor 
was  there  any  agreement,  as  to  whether  gran- 
tor or  grantee  should  pay  taxes  that  might 
be  assessed  upon  the  land  conveyed  for  the 
year  1907.  The  land  in  question  was  situat- 
ed in  an  irrigation  district,  organized,  pre- 
sumably, under  the  statutes  of  our  state, 
which  were  adopted  first  in  1901,  and  re- 
adopted,  with  certain  amendments.  In  1905. 
This  act  will  be  found  at  page  910  et  seq.. 
Revised  Statutes  1908,  and  in  Mills'  Anno- 
tated Statutes,  Revised  Edition  1912,  at  page 
1728  et  seq.  Section  5703,  R.  S.  1908,  pro- 
vides that:  "As  between  the  grantor  and 
grantee^  where  there  is  in  the  Instrument  of 
conveyance  no  express  agreement  as  to  which 
shall  pay  the  taxes  that  may  be  assessed  on 
the  land  conveyed.  If  such  conveyance  has 
been  made  between  the  31st  day  of  December 
and  the  1st  day  of  the  next  July,  then  the 
grantee  shall  pay  the  tax  for  the  year  in 
which  the  conveyance  is  made,  but  if  the  con- 
veyance Is  made  between  the  30th  .day  of 
June  and  the  1st  day  of  the  next  January, 
then  the  grantor  shall  pay  the  taxes  for  the 
year  in  which  the  conveyance  Is  made."  It 
will  t>e  seen  from  the  date  of  the  conveyance 
involved  in  the  case  l>efore  ns  that  it  was 
made  at  a  time  and  under  circumstances 
which  made  the  grantor  liable,  under  the 
statute,  for  such  taxes  as  had  been  assessed 
on  the  land  for  the  year  1907,  and  contem- 
plated by  section  5703. 

[1  ]  1.  There  had  been  assessed  on  the  land 
conveyed  certain  Irrigation  district  taxes. 
These  the  grantor  refused  to  pay,  and  plain- 
tiff, after  permitting  the  land  to  be  sold  for 
the  taxes,  redeemed  the  same  from  the  tax 
sale  and  brought  suit  to  recover  the  Irriga- 
tion district  tax.  By  their  pleadings,  their 
stipulation  of  facts  upon  which  the  case  was 
tried,  and  in  their  brief,  counsel  have  limited 
this  court  strictly  to  the  consideration  of  but 
one  question,  viz.,  Does  section  6703,  supra, 
apply  to  Irrigation  district  taxes?  The  rec- 
ord shows  that  the  instrument  of  conveyance 
was  a  warranty  deed,  but  the  deed  Is  not  set 
up  In  the  pleadings,  nor  was  It  Introduced  in 
evidence,  and  we  have  no  Information  as  to 
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the  natore  and  character  of  its  covenants, 
other  than  that  it  is  denominated  in  the 
record  as  a  warranty  deed,  but  under  the 
scope  of  our  inquiry,  limited  as  above  stated, 
the  covenants  of  the  warranty  deed  are  not 
important 

Neither  coonsel  for  plaintiff  nor  defendant 
in  error  Iiave  directed  our  attention  to  any 
case  of  a  similar  character,  or  to  any  au- 
thority directly  In  point,  and,  we  have  been 
able,  after  vl^lant  search,  to  find  but  one, 
viz.,  TuU  V.  Royston,  30  Kan.  617,  2  Pac. 
866.  Kansas  has  a  statute  (Gen.  St  1909, 
i  9392)  very  similar  to  our  section  6703, 
and  like  our  section,  it  is  found  in  the  Gen- 
eral Revenue  Law,  or,  as  the  act  is  termed 
in  the  Kansas  Statute,  "An  act  to  provide  for 
the  assessment  and  collection  of  taxes."  ■  In 
TuII  V.  Royston,  supra,  in  considering  the 
question  here  before  us,  (Hhief  Justice  Horton 
expressly  ruled  that  their  statute,  similar 
to  our  5703,  and  governing  the  liability,  as  to 
taxes,  of  the  grantor  and  grantee,  applied  to 
taxes  levied  by  a  city  or  town  for  sidewalk 
Improvements.  At  page  619  of  30  Kan.,  at 
page  868  of  2  Pac,  Judge  Horton  says: 
"While  special  assessments  for  Improvements 
in  cities  are  not  taxes  within  section  1,  art 
2,  of  the  Constitution,  yet  we  must  construe 
them  to  be  included  in  the  word  'taxes'  in 
section  86,  p.  107,  Laws  1879"— being  the 
section  that  corresponds  to  our  5703.  The 
Kansas  court  ia  construing  its  statute  gov- 
erning the  liability  for  taxes  as  between 
grantor  and  grantee,  said,  In  the  TuU  Case, 
supra:  "In  construing  these  sections,  the 
intention  of  the  lawmaker  must  control,  and 
this  intention  is  to  be  ascertained  from  all 
that  is  expressed  in  the  statute,  rather  than 
from  the  technical  significance  of  the  word 
'assessments/  Section  43,  c.  19a,  Comp.  Laws 
1879,  relating  to  cities  of  the  third  class,  fa- 
vors this  construction  [meaning  the  construc- 
tion holding  the  conveyance  statute  appli- 
cable to  sidewalk  or  Improvement  taxes], 
which  reads:  'All  taxes  and  assessments  lev- 
ied under  authority  of  this  act  shall  be  plac- 
ed on  the  tax  roll  for  collection,  subject  to 
the  same  penalties  and  collected  as  other 
taxes  are  by  law  collectible.' "  Thus  It  will 
be  seen  that  the  Kansas  court  considered  the 
fact  that  the  Legislature  of  that  state,  by 
making  the  general  machinery  for  the  col- 
lection of  taxes  applicable  to  the  town  im- 
provement tax,  thereby  indicated  their  in- 
tention or  purpose  of  making  no  distinction 
as  between  improvement  and  general  taxes, 
in  so  far  as  the  conveyance  statute  is  con- 
cerned. With  equal,  if  not  greater,  reason 
we  may  rely  upon  section  3461,  R.  S.,  of  our 
irrigation  act  which  reads  as  follows:  "The 
revenue  laws  of  this  state  for  the  assessment 
levying  and  collection  of  taxes  on  real  estate 
for  county  purposes,  except  as  herein  modi- 
fled,  shall  be  applicable  for  the  purposes  of 
this  act,  Including  the  enforcement  of  penal- 
ties and  forfeitures  for  delinquent  taxes." 

[2]  2.  It  will  be  ob^rved  that  the  Kansas 


Supreme  Court  had  before  it  a  sidewalk  tax 
case.  We  think,  for  reasons  which  we  shall 
now  proceed  to  give,  there  is  a  stronger  rea- 
son for  holding  that  irrigation  district  taxes 
should  fall  within,  and  be  governed  by,  the 
section  pertaining  to  conveyances  than  side- 
walk taxes.  Our  irrigation  district  act  is 
modeled  upon,  and  is  substantially  similar  to, 
the  Callforala  Wright  Irrigation  District  Act 
of  1887,  and  in  all  substantial  particulars  is 
the  same  as  the  California  statute.  Ander- 
son V.  Grand  Valley  Ir.  Dls.,  35  Colo.  527,  85 
Pac.  313.  In  adopting  the  act  of  California 
we  adopted  the  construction  which  the  courts 
of  that  state  had  theretofore  placed  upon  it 
The  Supreme  Court  of  California  has  fre- 
quently ruled  that  an  Irrigation  district  creat- 
ed under  its  act  was  a  public  corporation. 
Turlock  Ir.  Dls.  v.  Williams,  76  CaL  360,  18 
Pac.  379;  Central  Ir.  Dls.  v.  De  Lappe;  79 
Cal.  851,  21  Pac.  826;  Crall  ▼.  Poso  Irr.  Dist, 
87  Cal.  140,  26  Pac.  797;  In  re  Bonds  of 
Madera,  92  Cal.  296,  28  Pac  272,  675,  14  L. 
R.  A.  755,  27  Am.  St  Rep.  106;  People  v. 
TumbuU,  93  Cal.  630,  29  Pac  224.  The  Su- 
preme Court  of  Nebraska  appears  to  have 
taken  a  similar  view.  -  See  Board  of  Directors 
of  the  Alfalfa  Ir.  Dls.  v.  Collins,  46  Neb.  411, 
64  N.  W.  1086.  The  United  States  Supremo 
(3ourt  has  followed  the  ruling  of  the  Cali- 
fornia Supreme  Court  See  Fallbrook  Ir.  Dls, 
V.  Bradley,  164  U.  S.  122-159,  17  Sup.  Ct  56, 
41  L.  Ed.  369.  Other  courts,  under  corpora- 
tions organized  for  a  somewhat  similar  pur- 
pose, are  in  accord  with  the  views  of  the  Call- 
fornla  court  Mound  City  L.  Co.  v.  Sillier, 
170  Mo.  240,  70  S.  W.  721,  60  L.  R.  A.  190, 
94  Am.  St  Rep.  727;  Wiel's  Water  Rights 
(2d  Ed.)  S  429.  If  these  irrigation  districts, 
when  formed,  are  public  corporations,  as  the 
California  court  has  ruled,  for  reasons  clear- 
ly pointed  out  by  Mr.  Wiel  in.  his  work,  at 
the  section  above  indicated,  then  the  taxes 
levied  under  them,  or  by  virtue  of  the  stat- 
ute creating  them,  are  public,  and  fall  with- 
in the  purposes  of  our  general  revenue  bill, 
as  expressed  in  the  first  section  thereof, 
which  reads:  "That  for  the  support  of  the 
government  of  the  state,  and  the  payment 
of  the  public  debt,  and  the  advancement  of 
the  public  interest,  taxes  shall  be  levied  as 
her^nafter  provided." 

[3,  4]  3.  Counsel  for  plaintiff  in  error  con- 
tend that  taxes  levied  under  the  irrigation 
district  act  are  special,  and  not  general,  taxes. 
Indeed  the  act  Itself  so  designates  them,  the 
last  sentence  of  section  3459,  R.  S.,  reftding: 
"All  taxes  levied  under  this  act  are  special 
taxes."  But  special  taxes  may  be,  and  fre- 
quently are,  public  taxes  as  well;  that  is, 
taxes  levied  for  a  public  purpose.  And  fre- 
quently the  term  'special'  is  used  simply  as 
a  designation,  or  for  the  purposes  of  classi- 
fication. Our  school  tax  is  denominated  a 
special  tax,  but  it  cannot  be  contended  that 
the  school  tax  is  not  a  public  tax.  The  au- 
thority for  levying  the  special  irrigation  dis- 
trict tax  is  the  same  as  the  authority  for 
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levying  the  general  public  revenue  tax ;  L  e., 
It  proceeds  from  the  same  source. 

"Taxes  are  pecuniary  charges  imposed  by 
the  legislative  power  of  the  state  on  property 
to  raise  money  for  public  purposes,  and  are ' 
not  confined  exclusively  to  the  support  of  the 
government    The  term  tax'  includes  money ; 
raised  for  public  purposes  in  general,  whether 
government  or  not"    Davidson  v.  Bamsey  Co. , 
18  Minn.  482  (Gil.  432). 

"The  distinction  which  has  sometimes  been 
attempted  to  be  made  between  assessments 
for  local  purposes  of  this  character  [street 
Improvements]  and  taxes  does  not  rest  upon  j 
any  sound  foundation,  and  seems  to  have  i 
led  to  much    •    *    •    confusion."  I 

An  assessment  for  the  paving  of  an  avenue  i 
constitutes  a  tax.    Lefevre  v.  City  of  Detroit 
2  Mich.  586. 

"The  word  'taxes'  as  used  in  an  ofTer  to  sell  | 
property  at  a-  certain  sum,  net  free  of  all 
commissions,  taxes,  eta.  Includes  special  as- 
sessments." Glbbs  V.  People's  Natl.  Bank, 
198  111.  307,  64  N.  B.  1060;  Hagertown  v. 
Startzman,  93  Md.  606,  49  Atl.  838 ;  Cassady 
T.  Hammer,  62  Iowa,  359,  17  N.  W.  688. 

Finally,  the  language  of  section  6703,  which 
we  are  asked  to  construe,  uses  the  word 
'taxes"  without  any  limitation  thereon.  If 
It  had  been  the  intention  of  the  Legislature, 
as  counsel  for  plaintiff  in  error  insist  it  was, 
to  limit  the  application  of  that  section  to  the 
character  of  taxes  provided  for  In  the  gen- 
eral revenue  act  of  which  section  5703  is  a 
part.  It  is  reasonable  to  believe  that  the  Leg- 
islature would  have  so  indicated  by  apt  lan- 
guage. Not  having  so  limited  its  application, 
we  do  not  feel  warranted  in  reading  into  the 
statute,  by  judicial  construction,  a  limitation 
not  therein  appearing,  either  in  express 
terms,  or,  as  we  think,  by  reasonable  implica- 
tion. 

Judgment  affirmed. 


(25  Colo.  A.  371) 

BKOWN  et  al.  v    WHETSTONE  et  al. 
(0>art  of  Appeals  of  Colorado.    Jan.  12,  1914.) 

1.  Quieting  Titub  (8  44*)— Actions— Bubdbh 
OF  Pboof.  ^ 

In.  a  suit  to  quiet  title,  where  plaintiffs' 
title  depended  upon  the  invalidity  of  a  decree 
of  the  county  court  qaleting  defendants'  title, 
plaintiffs  have  the  burden  of  proving  that  «uch 
decree  was  void. 

(Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  8i  89-02;   Dec  Dig.  S  44.*] 

2.  JunOMXNT    (8    490*)— GOIXATBRAI.   ATTACK. 

When  a  decree  of  the  county  court  render- 
ed on  constructive  service  is  collaterally  at- 
tacked, proof  that  plaintiffs,  who  were  parties 
to  the  action,  did  not  know  of  its  pendency  is 
no  ground  for  impeachment     - 

[Ed.   Note. — For  other  cases^^  see  Jndfrment, 
Cent.  Dig.  {§  926-028;    Dec  Dig.  g  490.*] 

8.   JODOMENT  ({  501*)  —  COLLATEBAL  ATTACK. 

A  judgment  cannot  be  collaterally  impeach- 
ed by  showing  that  it  was  erroneous,  and  un- 
supported  by  the  evidence. 

(Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  g  941 ;    Dec  Dig.  {  601.  •] 


Appeal  from  District  Court,  Logan  (Tonnty; 
H.  P.  Burke,  Judge. 

Action  by  A.  M.  Brown  and  another  against 
E.  A.  Whetstone  and  otbers.  Firom  a  judg- 
ment for  defendants,  plaintiffs  appeaL  Af- 
firmed. 

John  F.  Mail,  pt  Denver,  for  appellants. 
Munson  &  Munson,  of  Sterling,  for  appel- 
lees. 

KINO,  J.  Appellants  brought  their  suit  to 
cancel  certain  deeds,  a  mortgage,  and  a  coun- 
ty court  decree  purporting  to  quiet  title  in 
the  defendants  herein  to  certain  lands  in  the 
county  of  Logan,  which  plaintiffs  alleged 
were  clouds  upon  their  title  to  said  lauds. 
At  the  conclusion  of  the  evidence  offered  by 
plaintiffs,  the  court  rendered  judgment  for 
the  defendants,  holding  that  plaintiffs  had 
failed  to  prove  their  cause  of  action. 

[1,2]  Plaintiffs'  title  depends  upon  the  va- 
lidity and  effect  of  a  sheriff's  deed  which, 
they  claim,  divested  the  title  of  defendants' 
grantor,  and  vested  it  in  the  grantor  of  plain- 
tiffs. Defendants'  title  depends  upon  the  va- 
lidity and  effect  of  a  decree  of  the  county 
court  sought  to  be  annulled,  and  which  was 
rendered  long  after  the  date  and  record  of 
the  sheriff's  deed.  If  valid,  the  decree  quiet- 
ed the  title  as  against  the  said  sheriff's  deed. 
The  burden  of  prpving  the  invalidity  of  the 
decree  was  on  plaintiffs.  The  records  offer- 
ed by  them  showed  that  the  county  court 
rendering  the  decree  had  jurisdiction  of  the 
subject-matter,  and  obtained  jurisdiction  of 
the  defendants  in  that  case  (plaintiffs  in 
this)  by  publication  of  summons,  and  render- 
ed the  decree  In  the  exercise  of  jurisdiction 
80  obtained.  Plaintiffs  sought  to  avoid  the 
force  and  effect  of  said  decree  by  Showing 
that  the  defendants  in  that  suit  did  not  have 
actual  knowledge  of  its  pendency,  and,  by  the 
sheriff's  deed,  that  the  plaintiff  in  that  suit 
had  nv>  title  to  quiet 

A  decree  rendered  in  the  exercise  of  Juris- 
diction acquired  by  constructive  service  of 
summons  made  in  compliance  with  law  is  as 
unimpeachable  as  if  made  upon  personal  serv- 
ice, and  evidence  that  the  published  notice 
did  not  in  fact  come  to  the  knowledge  of  the 
defendants  is  neither  material  nor  compe- 
tent under  the  issues  made  by  the  pleadings. 

[3]  The  attempt  to  impeach  and  annul  the 
decree  by  showing  aliunde  the  record  in  that 
case  that  the  evidence  upon  which  it  was 
rendered  was  lusufllclent  or  that  plaintiff  in 
that  suit  had  no  title  to  quiet  because  ex- 
tinguished by  prior  sheriff's  deed,  was  inef- 
fectual. The  deed  for  that  purpose  was  in- 
competent and  insufficient  That  Instrument 
and  its  effect  were  necessarily  In  issue  in  the 
former  suit  and  as  against  it  the  title  of  de- 
fendants here  was  quieted,  and  it  cannot 
avail  the  appellants.  Mortgage  Trust  Co.  v. 
Redd,  38  Colo.  458,  88  Pac.  473,  8  L.  R.  A.  (X. 


*yM  other  c«i«e  «^  sun*  toplo  and  ■action  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Ke7-No.  Series  &  Rep'r  Indexes 

Digitized  by  V^OOQ IC 


62 


138  PACIFIC  REPORTER 


(Colo. 


S.)  1215,  120  Am.  St  Rep.  132;    Medina  v. 
Medina,  22  Colo.  146,  43  Pac.  1001. 

The  Judgment  is  affirmed. 

Affirmed. 

(26  Colo.  A.  <T4) 

DENNIS   GIBBONS   CONST.   CO.  et  aL  y. 

RUBIDGH. 
(Coart  of  Appeals  of  Colorado.    Jan.  12,  1914.) 

TBE8PAS8  (S  46*)— Action  fob  Removal  of 
Sand — Sufftcienct  of  Evidence. 

Evidence,  in  an  action  to  recover  for  sand 
and  gravel  removed  by  a  contractor  from  plain- 
tiffs lot,   held  insufficient  to  sustain  the  trial 
court's  finding  as  to  the  amount  taken. 
[Ed.    Note.— For    other   cases,   see   Trespass, 
.   Cent  Dig.  |i  123-127;   Dec.  Dig.  {  4a»] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   Hon.  H.  C.  Riddle,  Judge. 

Action  by  David  Rnbldge  against  tfae  Den- 
nis Gibbons  Construction  Company  and  Den- 
nis Gibbons.  Judgment  for  plaintiff,  and  de- 
fendants appeaL    Reversed. 

John  H.  Reddln  and  Patrick  D.  Connor, 
both  of  Denver,  for  appellants.  Carl  H. 
Cockran,  of  Denver,  for  appellee. 

PER  CURIAM.  By  the  frank  and  com- 
'  mendable  concessions  of  both  counsel,  this 
appeal  presents  but  one  question,  and  that 
purely  one  of  fact  The  construction  compa- 
ny excavated  and  removed  from  vacant  lots 
belonging  to  Rubldge  a  quantity  of  sand  and 
gravel  to  be  used  In  the  construction  of  a 
sewer.  Rubidge  brought  suit  and  obtained 
Judgment  against  the  construction  company 
and  Gibbons,  its  president  for  $1,250.25. 
The  market  value  of  the  gravel  and  sand  per 
yard  was  a  disputed  question.  The  trial 
Judge  adopted  the  highest  valuation  placed 
upon  it  toy  any  witness.  The  quantity  of  the 
gravel  taken  was  likewise  In  dispute  on  the 
trial,  and  the  trial  court,  in  its  findings,  an- 
nounced that  it  would  adopt  the  testimony 
of  one  Noonan  on  that  point,  and,  if  Noonan's 
testimony  had  been  definite  and  certain,  it 
would  be  our  duty  to  affirm  this  Judgment 
notwithstanding  the  fact  that  his  figures,  as 
to  the  quantity  and  as  to  the  price,  were  the 
largest  given.  But  Noonan's  testimony  as  to 
the  amount  of  gravel  removed  was  indefinite, 
uncertain,  and  wholly  unsatisfactory.  The 
excavation,  it  was  conceded  by  all  the  wit- 
nesses having  any  knowledge  on  that  point 
extended  into  the  public  street,  and  the  plain- 
tiff below,  appellee  here,  makes  no  claim,  as 
indeed  he  could  make  none,  for  the  gravel 
and  sand  taken  by  the  construction  company 
from  the  street  Various  witnesses,  two  or 
three  of  them  dvil  engineers  who  had  made 
surveys,  testified  that  the  excavation  ex- 
tended into  tbe  street  and  gave  the  distance' 
it  so  extended.  One  of  these  engineers  was 
a  witness  for  the  plaintiff,  Rubidge.  He  tes- 
tified that  653  cubic  yards  of  gravel  taken 
came  from  the  street  and  alley,  and  but  975 
cubic  yards  were  taken  out  of  the  lots.    But 


the  court  allowed  the  plaintiff  for  1,667  cubic 
yards  taken  from  the  lots.  This  was  almost 
the  exact  quantity  which  the  engineer  call- 
ed by  the  plaintiff  testified  was  taken  from 
both  the  lots  of  the  plaintiff  and  the  street 
and  alley.  The  unsatisfactory  and  indefi- 
nite character  of  Noonan's  testimony  is  il- 
lustrated by  the  following,  taken  from  the 
abstract :  "I  should  Judge  the  pit  was  seven 
or  eight  feet  deep.  I  never  measured  it  Q. 
By  reason  of  your  experience,  could  you 
make  an  estimate  of  the  amount  in  cubic 
yards  of  sand  or  gravel  taken  out  of  this  pit? 
A.  No,  I  would  not  make  an  estimate  at  all. 
•  •  •  I  do  not  know  how  far  into  the 
street  the  pit  extended.  Cannot  say  that  tlie 
100  by  75  was  all  upon  the  lots." 

From  the  foregoing,  it  is  plain  that  the 
trial  court  erred  in  adopting  the  testimony  of 
Noonan  and  rejecting  the  testimony  of  all 
the  other  witnesses  on  the  question  of  the 
amount  of  gravel  and  sand  which  had  been 
excavated  from  the  premises  owned  by  the 
plaintiff,  and  the  Judgment  most,  for  that 
reason,  be  reversed. 

Judgment  reversed. 


(26  Cblo.  A.  382) 
JONES  V.  EMPIRE  RANCH  ft  OATTLB  CO. 

(Court  of  Appeals  of  Colorado.    Jan.  12,  1914.) 

1.  Taxation   (f   761*)- Tax  Titles— Valid- 
ity. 

A  tax  deed  which  shows  the  property  to 
have  been  bid  in  by  the  county  must  specifical- 
ly recite  the  day  on  which  the  county  purchased 
the  property,  and  also  recite  the  prior  dates 
on  which  it  was  exposed  for  sale,  and,  if  it  does 
not  contain  these  recitals,  it  is  void  on  its  face, 
and  conveys  no  title. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  il  1509-1513 ;    Dec.  Dig.  !  761.»] 

2.  Quieting  Tftlb  (|  43*)— Answbbs— Suffi- 

CIENCT. 

In  a  suit  to  quiet  title,  an  answer  which, 
by  general  denial,  puts  in  issue  all  of  the  al- 
legations of  the  complaint,  and  alleges  fee-sim- 
ple title  in  defendant,  tracing  a  chain  of  title 
from  the  government,  is  sufiicient  to  entitle  de- 
fendant to  introduce  in  evidence  documents  In 
support  of  his  title  so  pleaded. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  U  84-87 ;    Dec.  Dig.  {  43.*] 

3.  Taxation    (|   805*)  — Tax   Deeds  — Five- 
Teab  Liuitation. 

A  tax  deed  void  on  its  face  is  not  suffi- 
cient to  set  the  five-year  statute  of  limitations 
in  motion. 

[EU.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §i  1503-1597;   Dec.  Dig.  |  805.*] 

4.  Taxation    (|   805*)  —  Defenses  —  Limita- 
tion. 

In  a  suit  to  quiet  title,  the  five-year  atatate 
of  limitations  is  no  defense. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §{  1593-1597 ;   Dec.  Dig.  |  805.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  Hubert  L.  Shattuck,  Judge. 

Suit  to  quiet  title  by  the  EhnpIre  Ranch  ft 
Cattle  Company  against  H.  P.  Jones.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
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brings  error.    Reversed  and  remanded,  with 
directions.  ^ 

Allen  &  Webster,  of  Denver,  for  plaintiff 
in  error.  R.  H.  Gllmore,  of  Denver,  for  de- 
fendant in  error. 

HURLBUT,  J.  June  8,  1908,  appellee 
(plaintiff  below)  filed  Its  complaint  against 
many  defendants  to  quiet  title  to  lands  In 
Yuma  county.  Appellant  Jones  succeeded 
to  the  title  of  defendant  Susan  Turpin,  and, 
by  permission  of  court,  filed  bis  answer  there- 
in, denying  all  tbe  allegations  of  the  com- 
plaint, and  alleging  fee-simple  title  In  him- 
self to  a  portion  of  the  lands  described  In  tbe 
complaint  The  answer  further  alleged,  by 
way  of  affirmative  defense,  that  plaintiff's 
title  to  the  premises  was  founded  upon  two 
-  tax  deeds  Issued  by  tbe  county  treasurer,  and 
duly  recorded;  tbe  first  being  dated  October 
21,  190S  (date  of  record  not  stated),  bat  al- 
leged to  be  void  on  Its  face,  tbe  second  dated 
March  25  (24),  1008  (date  of  record  not  stat- 
ed), and  alleged  to  be  void  on  Its  face,  or, 
if  fair  on  Its  fhce,  void  In  fact,  for  reasons 
therein  stated,  the  prayer  being  for  specific 
as  well  as  for  general  equitable  relief.  This 
last  tax  deed  Is  alleged  to  be  a  correction 
deed  of  the  one  first  mentioned.  Plaintiff, 
by  replication,  puts  in  issue  the  affirmative 
allegations  of  the  answer,  pleads  the  five- 
year  statute  of  limitations  (Mills'  Annotated 
Statutes,  S  3904),  and  admits  that  its  title 
is  founded  upon  the  two  tax  deeds  men- 
tioned. Tbe  case  was  tried  to  tbe  court, 
without  a  jury.  Judgment  was  rendered  in 
favor  of  plaintiff,  to  which  a  writ  of  error 
was  sued  out  in  the  Supreme  Court;  the 
case  being  properly  here  under  the  legislative 
act  of  1911  (Session  Laws  1811,  p.  266  et 
seq.). 

While  a  number  of  assigned  errors  are 
urged  by  appellant,  the  second  assignment 
of  error  only  need  be  seriously  considered, 
as  it  Is  decisive  of  this  case.  Other  assign- 
ments will  be  briefly  noticed  in  this  opinion. 
This  second  assignment  pertains  to  tbe  rul- 
ing of  the  trial  court  in  admitting  in  evi- 
dence, over  defendant's  objection,  the  tax 
deed. of  March  25th.  When  this  deed  was 
offered  in  evidence,  defendant  objected  to 
its  Introduction  because,  as  stated,  it  was 
void  on  its  face,  and  was  wholly  void  and 
Insuflicient  in  this,  to  wit:  That  it  is  not 
therein  stated  any  time  when  the  property 
was  exposed  for  sale;  that  it  Is  not  In 
conformity  to  -the  form  of  a  tax  deed  pre- 
scribed by  the  statute;  and  that  it  omits  a 
recital  of  the-  date  of  the  exposure  of  the 
premises  for  sale. 

[1]  That  part  of  the  deed  necessary  to 
notice  reads  as  follows:  "Know  all  men 
by  these  presents  that  whereas,  the  fol- 
lowing described  property,  to  wit,  [describ- 
ing property]  situated  in  the  county  of  Tuma 
and  state  of  Colorado,  was  subject  to  taxa- 
tion for  the  year  A.  D.  1898;  and  whereas, 


the  taxes  assessed  upon  said  real  property 
for  the  year  aforesaid  remained  due  and  ' 
unpaid  at  the  date  of  the  sale  hereinafter 
named;  and  whereas,  tbe  treasurer  of  said 
county  did,  in  pursuance  of  a  notice  of  sale 
of  the  said  real  property  duly  published  and 
posted  according  to  law,  by  virtue  of  tbe 
authority  vested  ia  him  by  law,  at  tax  sale, 
the  sale  hegtm  and  publicly  held  on  the  1st 
day  of  October,  A.  D.  1900,  expose  to  public 
sale  at  the  office  of  the  county  treasurer  in 
the  county  aforesaid,  In  substantial  conform- 
ity with  the  requirements  of  the  statute  in 
such  case  made  and  provided,  tbe  real  prop- 
erty above  described,"  etc. 

It  will  be  observed  that  the  recital  quoted 
does  not  pretend  to  state  the  date  upon 
which  the  treasurer  exposed  and  offered  the 
property  for  sale.  The  only  date  mentioned 
in  that  behalf  was  that  of  October  1,  1000; 
that  date  being  given  as  the  time  when  the 
sale  began.  Tbe  county  became  the  pur- 
chaser of  the  premises  at  tbe  sale. 

It  has  been  repeatedly  held  by  our  Su- 
preme Court  that  a  tax  deed  which  shows 
the  property  to  have  been  bid  in  by  tbe 
county  must  spedflcally  recite  the  day_  on 
which  the  county  purchased  the  same,  and, 
in  addition,  a  prior  date  upon  which  it  was 
exposed  and  offered  for  sale,  and,  if  wanting 
in  these  respects,  the  deed  is  void  on  its 
face.  Bryant  v.  Miller,  48  Colo.  192,  109 
Pac.  959.  Testing  this  deed  by  the  case 
just  cited,  it  will  at  once  be  seen  tbat  it  is 
void  on  its  face,  for  the  reason  that  it  does 
not  appear  from  the  recital  tbat  the  prem- 
ises were  exposed  and  offered  for  sale  on 
two  separate  and  distinct  days,  which  is 
tbe  only  condition  upon  which  can  be  predi- 
cated a  valid  purchase  of  the  premises  by 
tbe  county.  Tbe  recital  clearly  shows  that 
the  premises  were  purchased  by  the  county 
in  violation  of  tbe  provisions  of  the  statute. 
Hence  the  court  erred  in  not  sustaining  de- 
fendant's objection,  and  excluding  the  deed 
from  evidence.  As  this  deed  was  erroneous- 
ly admitted  in  evidence,  and  as  the  tax 
deed  of  October  21st  was  not  offered  in  evi- 
dence by  appellee  as  a  muniment  of  title 
in  support  of  his  dalm  of  ownership,  but 
only  as  color  of  title,  be  wholly  failed  in 
proof  of  tbe  title  which  he  had  pleaded  in 
his  complaint  Defendant,  having  denied 
plaintiff's  title  in  bis  answer,  and  having 
proven  his  fee-simple  title  as  pleaded,  was 
entitled  to  Judgment  and  the  relief  prayed 
for  in  his  answer. 

[2]  Appellee  urges  in  its  brief  that  de- 
fendant could  not  challenge  the  validity  of 
plaintUTs  tax  deed  of  March  25th,  because 
he  had  not  in  bis  answer  denied  plaintiff's 
title,  but  claimed  that  in  his  effort  to  do 
so  be  bad  only  pleaded  conclusions  of  law 
and  facts.  This  contention  is  not  tenable. 
Defendant's  answer,  by  general  denial,  put 
in  issue  all  the  allegations  of  the  complaint, 
and  then  alleged  fee-simple  title  In  himself 
to  the  disputed  premises  by  virtue  of  a  pat 
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ent  from  the  gOTemment  to  hla  grantor 
Susan  Turpin,  followed  by  a  deed  from  ber 
to  himself.  Q?hls  Is  all  that  Is  necessary,  in 
this  kind  of  an  action,  for  defendant  to 
plead  in  order  to  introduce  documents  in 
support  of  his  title  so  pleaded.  MiUage  ▼. 
Kichards,  B2  Colo.  512,  122  Paa  788. 

[S,  4]  It  was  clearly  error  for  the  trial 
court  to  rule  that  the  said  flve-year  statute 
of  limitations  was  available  to  plaintiff  as 
a  defense  against  defendant's  pleaded  title. 
In  Gomer  v.  Chaffee,  6  Colo.  314,  and  Page 
V.  Gillett,  47  Colo.  289,  107  Pac.  290,  It  was 
held  that  a  tax  deed  void  on  its  face  does 
not  set  in  motion  the  said  statute;  and  it 
is  further  held  by  the  Supreme  Court  that 
such  statute  Is  not  available  as  a  defense  in 
this  kind  of  an  action.  Munson  v.  Marks, 
62  Colo.  553,  124  Pac.  187;  Camataan  v. 
Hughes,  53  Colo.  318,  125  Pac.  116 ;  Empire 
R.  &  C.  Co.  V.  Mason,  22  Colo.  App.  612,  126 
Paa  1129. 

There  are  some  other  points  relied  on  by 
defendant  in  error  to  sustain  the  Judgment 
before  us,  which  we  deem  unnecessary  to 
consider.  The  Judgment  will  be  reversed, 
and  the  cause  remanded  to  the  district  court, 
with  instructions  to  enter  a  decree  In  favor 
of  plaintiff  in  error,  conditioned  upon  pay- 
ment by  him  to  defendant  in  error  of  all 
taxes,  interest,  and  penalties  that  may  be 
found  upon  proof  to  be  due. 

Reversed  and  ronanded,  with  Instructions. 


(25  Colo.  A.  218) 

TATE3  et  al.  v.  HOLLT  et  al. 
(Court  of  Appeals  of  Colorado.    Jan.  12,  1014.) 

1.  Appeal   and  Ehbor   (5   1002»)— Fikdinos 
OP  Pact— Conclusiveness. 

A  finding  on  coq^ictiDg  evidence  is  con- 
clusive on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  3935-3937;    Dec.  Dig.  J 

2.  Appeai.  and  Error  (S  215*)— Presenta- 
tion Below— Objections  to  Inbtruction& 

Appellant  cannot  rely  on  error  in  instruc- 
tions, where  no  objection  was  made  at  trial  to 
the  giving  of  the  instructions,  and  no  instruc- 
tions were  requested  to  avoid  the  alleged  error 
therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1309-1314;    Dec.  Dig.  { 

3.  Appeal  and  Error  ($  1033*)— Harmless 
Error. 

Appellant  cannot  object  on  appeal  to  the 
verdict  on  the  ground  that  the  proper  measure 
of  damages  was  not  charged,  where  the  verdict 
rendered  is  smaller  than  the  evidence  justified, 
if  appellant's  position  as  to  the  proper  measure 
of  damages,  etc.,  was  correct ;  any  error  being 
favorable  to  appellant 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  |i  4052-4062;  Dec.  Dig.  t 
1033.*] 

4.  Appe:al  and  Error  (8  1001*)— Verdict— 
Conclusiveness. 

It  is  sufficient  to  sustain  a  verdict  if  the 
appellate  court  can  determine  that  it  is  sub- 
stantially  supported   by  the  evidence;    it  not 


being  required  to  ascertain  the  exact  reasoning 
by  which  the  jury  arrived  at  the  amount  of  the 

verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  3022,  3928-3934;  Dec 
Dig.  §  1001.*] 

5.  Trial  (|  312*)— Failure  to  Instruct— Ef- 
fect. 

The  fact  that  the  parties  requested  no  in- 
structions on  certain  phases  of  the  evidence  and 
the  court  gave  none  of  its  own  motion  would 
not  prevent  the  jury  from  considering  such  evi- 
dence in  reaching  a  verdict. 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  IS  744,  745 ;   Dec.  Dig.  §  312.*] 

6.  Appeal  and  Error  ($  938*)— Bill  of  Ex- 
ceptions—Time OF  Piling. 

Though  the  record  showed  that  the  bill  of 
exceptions  was  filed  with  the  cleric  before  it 
was  signed  by  the  trial  judge,  it  will  be  taken 
as  having  been  filed  at  the  proper  time,  wher^ 
it  was  regularly  certified  by  the  clerk  of  the 
trial  court  to  the  appellate  conrt  as  a  part  of  ' 
the  transcript. 

[Ei,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3795-3803;  Dec.  Dig.  i 
938*i 

Morgan,  J.,  dissenting. 

Appeal  from  District  Court,  Otero  Coun- 
ty;  J.  E.  Rizer,  Judge. 

Action  by  John  H.  Holly  and  another,  co- 
partners as  Holly  &  Grimsley,  against  Thom- 
as Tate  and  another,  copartners  as  Tate 
&  Smith.  From  a  Judgment  for  plaintiffs^ 
defendants  appeal.     Afilrmed. 

See,  also,  21  Colo.  App.  451,  122  Pac.  68. 

G.  M.  Dameron,  of  La  Junta  (Julius  O. 
Gunter  and  Malcolm  Lindsey,  both  of  Den- 
ver, of  counsel),  for  appellants.  Fred  A. 
Sabin,  of  La  Junta  (C.  E.  Sabln,  of  La  Junta, 
of  counsel),  for  appellees. 


BELL,  J.  This  case  was  tried  to  a  jury, 
and  resulted  in  a  verdict  in  favor  of  the  ap- 
pellees in  the  sum  of  $1,465.98,  upon  which 
Judgment  was  duly  entered.  The  record  dis- 
closes that  on  July  19,  1907,  appellants  sold 
and  delivered  to  appellees,  at  Cherry  Greek, 
Nev.,  two  car  loads  of  horses,  and  contract- 
ed to  sell  them  200  head  more  of  the  same 
quality  at  $10  per  bead,  deliveries  to  be 
made  at  Cherry  Creek  every  2  weeks  there- 
after; and  upon  this  contract  appellees  ad- 
vanced the  sum  of  $100.  The  first  delivery 
under  the  contract  should  have  been  made 
August  2,  1907.  The  appellees  sent  two 
men  from  Colorado  to  Ch^iy  Creek,  and 
bad  them  there  on  that  day  to  receive  this 
delivery,  but  no  horses  had  been  gathered, 
and  the  men  consumed  14  days  in  trying  t6 
get  a  shipment  on  the  contract,  but  failed, 
and  returned  to  Colorado,  after  incurring  an 
expense  of  something  like  $200.  It  would 
seem  that  appellants  intended  to  make  a 
delivery  about  August  17th,  and  so  Informed 
Mr.  Taylor,  oce  of  the  men  sent  to  receive 
the  first  delivery,  and  also  wrote  the  appel- 
lees to  the  same  effect;   but  appellee  Grlm- 
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eley,  who  was  acting  In  the  matter  for  tbe; 
appellees,  did  not  learn  of  It  until  about  the  i 
21st  or  22d  of  August  He  then  Immediately 
wired  appellant  Tate,  and  started  at  once 
from  Denver  to  Cherry  Creek  to  receive  a 
shipment  and  arrived  In  Cherry  Creek 
August  24th,  a  few  hours  after  appellants, 
as  they  Informed  him,  had  sold  124  head 
at  a  profit  of  $3  per  head  above  the  price 
appellees  had  contracted  to  pay.  Grlmsley 
then  went  upon  the  range  with  appellants, 
and  by  September  6th  they  had  brought  Into 
Cherry  Creek  100  head  of  horses,  7  of  which, 
he  tesUfled,  were  crippled,  blind,  or  too 
thin  to  meet  the  provisions  of  the  contract 
He  offered  to  accept  three  car  loads,  or  84 
of  this  100  head,  but  refused  to  accept  a 
part  car  load,  because,  he  insisted,  that 
the  contract  provided  that  all  deliveries 
should  be  in  full  car  lots,  and  appellants  re- 
fused to  deliver  any,  unless  all  were  ac- 
cepted, except  such  as  were  blind,  or  lame, 
or  not  of  tbe  quality  contracted  for,  and 
ottered  to  return  the  amount  of  $100  ad- 
vanced on  the  contract  and  pay  $150  to  have 
the  contract  canceled.  Grlmsley  declined 
this  offer,  and  returned  to  Colorado;  and 
he  testified  that  the  expenses  of  this  trip  and 
tbe  value  of  bis  time,  which  he  fixes  at 
$5   p6r   day,  amounted  to   $157.10. 

There  is  a  close  agreement  in  the  testimo- 
ny of  the  parties  as  to  the  leading  features 
of  the  contract  and  the  dates  of  delivery. 
However,  the  appellants  made  some  claim 
that  the  $100  paid  on  the  contract  was  in- 
tended as  a  forfeit,  and  that  the  men  sent 
by  the  appellees  to  receive  the  first  delivery 
did  not  spend  the  14  days  necessarily  in 
Nevada,  but  had  consumed  a  portion  of  the 
time  In  visiting  for  their  own  pleasure ;  and, 
in  tbe  argument  of  counsel  at  least,  it  Is 
contended  that  a  part  or  all  of  the  expenses 
would  have  been  necessary  if  the  horses  had 
been  delivered  according  to  contract  How- 
ever, both  parties  admit  In  their  testimony 
that  if  tbe  horses  had  been  delivered  the 
railroad  companies  would  have  furnished 
transportation,  and  the  only  dispute  about 
the  contract  which  caused  its  abandonment 
was  as  to  whether  the  horses  were  to  be 
delivered  In  full  car  lots,  or  whether  the 
appellees  were  obliged  to  accept  all  of  the 
100  bead,  which  included  less  than  a  half 
car  load  more  than  three  full  car  loads  of 
the  quality  bargained  for. 

[1]  The  Jury,  in  finding  the  issues  for  the 
appellees,  must  have  found  this  decisive 
point  in  their  favor,  and,  having  so  deter- 
mined it  on  conflicting  evidence,  the  result  is 
binding  on  this  court  Railroad  Co.  v.  Mc- 
Donough,  64  Colo.  515,  517,  131  Pac.  402. 

The  court  Instructed  the  Jury  that,  if 
they  should  find  for  the  appellees,  the  dam- 
ages should  be  computed  upon  tbe  differ- 
ence between  the  price  of  $10  per  head,  for 
which  appellants  agreed  to  furnish  said 
liorses,  and  the  amoilnt  which  the  testlmo- 
188P.-« 


ny  showed  the  appellees  would  have  receiv- 
ed for  the  same  upon  the  sale  thereof,  less 
the  expense  to  the  appellees  in  transport- 
ing said  horses  from  the  point  of  delivery 
to  the  place  of  sale;  that,  if  they  should 
find  that  the  appellants  failed  to  comply 
with  their  contract  to  deliver  the  horses,  and 
that,  by  reason  thereof,  the  appellees  were 
put  to  expense  in  sending  men  to  Cherry 
Creek,  the  place  of  delivery,  the  appellants 
were  liable  for  all  necessary  and  reasonable 
expenses  that  the  appellees  suffered  in  pre- 
paring to  receive  said  horses,  as  shown  by 
the  evidence;  and  that,  if  they  found  from 
the  evidence  that  the  appellees  paid  to  the 
appellants  the  sum  of  $100  as  a  part  pay- 
ment on  the  horses,  and  that  the  same  had 
not  been  returned  nor  legally  tendered  back 
to  them,  and  that  appellants  had  failed  to 
comply  with  their  contract,  they  then  should 
find  in  favor  of  the  appellees  for  said  sum 
of  $100. 

[2]  Counsel  for  appellants  say:  "We  note 
that  there  are  three  elements  of  possible 
damage  In  this  case  (the  profit  on  the  horses, 
the  expenses  incurred  in  preparing  to  re- 
ceive them,  and  the  advanced  payment),  and 
that  the  court  wrongfully  instructed  the  Jury 
as  to  each  one  of  these  three  elements."  If 
we  should  agree  with  counsel,  under  the 
practice  in  this  Jurisdiction,  we  are  unable  to 
see  wherein  we  could  aid  the  appellants,  as 
no  objection  whatever  was  made  to  the  giv- 
ing of  these  instructions,  nor  was  there  any 
aid  tendered  the  trial  court  in  avoiding  the 
alleged  errors.  Counsel  are  oflicers  of  the 
courts,  and  are  charged  with  the  duty  of 
vigilantly  guarding  them  against  errors  at 
trials,  and,  where  they  fail  to  give  warning 
by  objection  or  other  appropriate  means 
when  an  error  is  threatened  against  the  in- 
terests of  their  clients  in  the  trial  courts, 
they  should  not  be  aided  in  correcting  here 
what  they  might  have  prevented  there.  Our 
Supreme  Court,  in  the  case  of  Keith  v.  Wells, 
14  Colo.  321-326,  in  considering  an  alleged 
error,  to  which  a  general  objection  was  di- 
rected at  the  trial,  but,  which  was  not  spe- 
cifically presented  untU  upon  appeal,  terse- 
ly said  that,  if  the  points  which  were  pre- 
sented to  it  had  been  called  to  the  atten- 
tion of  the  trial  Judge,  the  court  of  review 
could  not  say  what  his  rulings  thereon  would 
have  been ;  and  that  it  wovld  be  manifestly 
unfair,  not  only  to  the  trial  court  but  also 
to  the  opposite  party,  to  consider  errors  as- 
signed to  the  Instructions  upon  appeal,  based 
upon  matters  that  were  not  called  to  the  at- 
tention of  either  upon  the  trial.  In  Den- 
ver R.  R.,  etc.,  V.  Ryan,  17  Colo.  98,  104, 
28  Pac.  79,  81,  our  Supreme  Court  said: 
"From  time  immemorial  it  has  been  a  well- 
recognized  and  most  salutary  rule  of  the  com- 
mon law  that  if  counsel  neglect  to  object  or 
to  point  out  errors  occurring  at  the  trial  in 
such  time  and  manner  as  will  give  oppor- 
tunity for  their  correction,  they  will  not,  in 
general,  be  heard  to  complain  of  such  er- 
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rors  In  a  court  of  review.  This  rule  la  so 
reasonable  and  so  essential  to  the  adminis- 
tration of  Justice  that  we  cannot  beUeve  i< 
could  have  been  the  intent  of  the  Legisla- 
ture to  orerthrow  It  altogether.  Any  other 
rule  would  enable  a  party  to  sit  silently  by, 
knowing  some  error  had  been  committed 
against  his  Interest  of  which  perhaps  no  oth- 
er person  was  aware  at  the  time,  and  thus 
take  the  chances  of  a  verdict  In  his  favor, 
while  having  the  sure  means  of  setting  aside 
the  verdict  If  It  happened  to  be  against  him. 
The  law  In  this  Jurisdiction  never  has  per- 
mitted, and  It  Is  to  be  hoped  that  It  never 
will  permit,  such  experiments  with  Judicial 
proceedings.  There  will  always  be  enough 
Important  questions  to  review  in  the  appel- 
late courts  if  parties  are  required  to  be  vigi- 
lant to  prevent  error  In  the  trial  courts." 
See,  also,  2  Thompson  on  Trials,  |  2394; 
Union  Mln.  Co.  v.  Rocky  Mt  Nat  Bk.,  2 
Colo.  248 ;  McFeters  v.  Pierson,  15  Colo.  207, 
24  Pac.  1076,  22  Am.  St  Rep.  388;  Wray 
V.  Carpenter,  16  Colo.  271,  27  Pac.  248,  25 
Am.  St  Rep.  265;  Edwards  v.  Smith,  16 
Colo.  629,  531,  27  Pac  809;  Supreme  Lodge 
K.  of  H.  V.  Davis,  26  Colot  252,  263,  68  Pac. 
595;  Seals  v.  Cone,  27  Colo.  473,  488,  62  Paa 
948,  83  Am.  St  Rep.  92. 

We  do  not  Intimate  that  counsel  in  this 
case  sought  to  obtain  any  advantage  by  not 
objecting,  as  all  participants  at  the  trial 
seemed  to  approve  of  the  proceedings,  and 
we  are  not  able  to  say  that  substantial  Jus- 
tice was  not  obtained  by  means  thereof.  All 
litigants  are  guaranteed  a  trial  in  strict  con- 
formity with  the  established  rules  of  law 
and  practice,  but  It  is  optional  with  them 
whether  they  follow  these  rules  or  liberal- 
ize them,  as  was  done  in  this  case,  wherein 
each  side  told  its  whole  story  and  had  its 
own  instrnctioiis  given  to  the  Jury  without 
objection  from  the  other ;  but  when  they 
elect  to  make  their  own  rules  for  the  trial 
of  their  cause,  we  are  relieved  of  the  duty, 
and  generally  deprived  of  the  privilege,  of 
granting  relief  therefrom  on  review. 

Appellants  set  up  five  different  measures 
of  damages,  which  they  say  are  correct  un- 
der appropriate  conditions,  the  fifth  of  which 
reads  as  follows:  "If  the  article  in  question 
has  a  market  price,  that  will  usually  control 
as  the  best  evidence  of  its  value.  If  this  test 
has  been  applied  by  an  actual  sale  of  It  the 
fact  may  be  proVed  as  evidence  of  its  value. 
3  Sutherland  on  Damages  (3d  Ed.)  {  654,  p. 
1897." 

They  discard  their  first  four  selected  rules 
for  the  measure  of  damages,  as  not  being 
applicable  to  the  "legal  evidence,"  and  say: 
"On  the  other  hand,  if  the  Jury  had  taken 
the  true  measure  of  damages  (the  fifth,  above 
quoted),  they  should  have  taken  Tate's  testi- 
mony, which  was  the  only  evidence  of  market 
value,  and  found  the  value  to  have  been 
116.74  per  horse,  and  deducting  therefrom  the 
$10  contract  price,  this  would  have  left  the 
damages  at  $6.74  per  horse  or  |1,148  In  alL" 


To  this  last-stated  amount  counsel  for  appel- 
lants argue  that  the  jury  should  have  added 
the  amount  of  appellees'  expenses  and  the  ad- 
vanced payment  made  on  the  contract,  which 
would  total  11,605.10,  or  $13912  more  than 
the  amount  of  the  verdict  rendered,  and  upon 
this  they  insist  that  the  Jury  followed  nei- 
ther the  Instructions  of  the  court,  nor  the 
evidence  of  either  party,  and  that  therefore 
their  verdict  as  returned  should  be  set  aside. 

[3, 4]  A  smaller  verdict  than  the  evidence 
Justified,  if  their  position  is  well  taken,  is  an 
error  in  their  favor,  and,  generally  speak- 
ing, they  are  not  permitted  to  object  to  this 
result  However,  we  do  not  understand  that 
the  instructions  of  the  court  were  such  as  to 
require  the  Jury  to  find  for  the  appellees  In 
any  fixed  amount  of  expenses.  The  Jury,  un- 
der the  instructions  as  given,  were  free  to 
determine  the  amount  of  necessary  and  rea- 
sonable expenses  incurred  by  appellees  In 
preparing  to  receive  the  horses,  and  divers 
good  reasons  exist  in  law  and  appear  in  the 
evidence  to  Justify  the  Jury  in  disallowing 
a  portion  of  the  expenses  as  testified  to.  If 
this  had  been  done,  the  verdict  as  rendered 
could  be  made  to  confonh  to  the  evidence  of 
appellants  and  the  measure  of  damages  and 
reasoning  presoited  by  tfadr  counsel.  Other 
computations,  imder  the  condition  of  the  rec- 
ord before  us,  might  well  be  made  and  ac- 
complish the  same  result ;  but  it  is  not  with- 
in our  duties  to  endeavor  to  discover  the  ex- 
act methods  or-  reasoning  resorted  to  by  a 
Jury  in  reaching  the  amount  of  its  verdict 
To  sustain  a  verdict  it  is  ordinarily  sufficient 
if  the  court  of  review  can  determine  a  sub- 
stantial agreement  between  It  and  the  evi- 
dence. 

[S]  The  court  gave  no  instructions  of  Its 
own  motion,  and  the  parties  requested  none 
on  certain  phases  of  the  evidence,  but  this 
did  not  deprive  the  jury  from  considering  any 
evidence  admitted  by  the  court  in  reaching 
a  verdict 

[6]  Objection  is  made  to  the  consideration 
of  anything  in  the  bill  of  exceptions,  because 
it  is  said  that  it  was  prematurely  filed.  The 
record  shows  that  it  was  filed  with  the  clerk 
on  the  23d  day  of  November,  1910,  before 
it  was  signed  by  the  Judge ;  that  on  the  28tb 
of  November  it  was  tendered  to  the  Judge, 
signed  by  him  on  the  27th  day  of  December, 
1910,  and  there  is  no  evidence  as  to  when  it 
was  refiled  with  the  clerk.  There  is  a  time 
limit  within  which  a  bill  of  exceptions  must 
be  tendered  to  the  Judge,  but  there  is  no  time 
limit  within  which  it  must  be  filed  with  the 
clerk.  There  is  a  file  mark  evidencing  the 
premature  filing,  but  none  showing  the  psapet 
filing.  The  marking  of  a  paper  filed  merely 
preserves  in  writing  evidence  of  the  filing, 
the  absence  of  which  may  be  otherwise  sup- 
plied. That  the  bill  of  exceptions  was  regu- 
larly certified  by  the  clerk  of  the  trial  court 
to  tjie  appellate  court  as  a  part  of  the  tran- 
script is  suffldeut  evidence  of  the  timely  fil- 
ing.   Eldred  t.  Malloy,  2  Colo.  20,  23. 
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We  find  no  rerersible  error  In  tbe  record, 
and  therefore  the  Jodgment  Is  hereby  af- 
firmed. 

Aflrmed. 

MORGAN,  J.  (dissenting).  An  action  for 
damages  for  the  breach  of  a  contract  for 
the  purchase  or  sale  of  personal  property  la 
oftentimes,  as  In  this  case,  nothing  more 
than  a  claim  for  tbe  benefit  of  the  rise  or 
fall  In  the  market  price  of  tbe  commodity 
purchased  or  sold,  even  when  a  future  de- 
livery is  actually  intended ;  and  the  wisdom 
of  the  law,  as  announced  in  many  adjudicat- 
ed cases,  has  limited  a  recovery  In  such  In- 
stances, except  as  to  some  special  damages 
suftered,  to  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time 
and  place  of  delivery,  or.  If  there  be  no  mar- 
ket there,  then  tbe  value  at  such  place,  to 
be  determined  by  the  market  price  at  the 
nearest  place  where  there  is  a  market,  less 
the  extra  expense  of  delivery  thereat  This 
is  a  wholesome  general  rule,  "made  In  gross 
for  men  In  the  mass,"  and  especially  honor- 
ed for  the  circumscribed  limitations  under 
which  it  must  be  applied.  It  tends  to  pro- 
mote certainty  and  stability  In  business  by 
permitting  a  recovery,  under  the  limitations, 
sometimes  In  tbe  nature  of  a  penalty  (as 
stated  in  my  dissenting  opinion  In  Leeper 
V.  Schroeder,  24  Colo.  App.  164,  132  Faa 
704,  beyond  the  actual  loss  of  the  party 
suing). 

In  this  case  no  actual  loss  occurred  to 
the  plaintiff,  except  the  expense  proved  and 
the  $100  paid,  which  he  should  recover  by 
the  ordinary  procedure.  The  lower  court, 
however,  submitted  an  erroneous  rule  as  to 
the  measure  of  damages,  by  Instructing  the 
Jury  that  the  plaintiff  was  entitled  to  recov- 
er the  difference  between  the  contract  price 
and  what  the  testimony  shows  he  would  have 
received  upon  the  sale  thereof,  less  expenses 
of  transportation  to  the  place  of  sale,  with- 
out further  limitation  as  to  such  measure, 
although  the  plaintiff  pleaded  that  he  would 
have  received  $27.50  a  head  for  the  horses 
at  La  Junta,  Colo.,  and  testified  to  the  same 
effect,  and  defendant  testified  to  a  sale  of  97 
head  at  St  Louis,  Mo.,  at  $15.30  a  head,  net, 
and  to  a  sale  of  197  bead  at  Cherry  Creek, 
Nov.,  at  $13  a  head,  net 

Now,  the  place  of  delivery  was  C!herry 
Creek,  and  the  plaintiff  did  not  prove  that 
there  was  no  market  at  the  latter  place,  or 
that  the  horses  had  no  value  there,  or  that 
either  of  the  other  places  was  the  nearest 
market  thereto;  and  the  motion  for  a  new 
trial  should  have  been  granted,  on  the 
grounds  stated  In  the  motion  that  the  ver- 
dict was  contrary  to  the  Instructions  and  the 
evidence  and  not  warranted  thereby.  "Where 
the  verdict  Is  not  In  harmony  with  the  In- 
structions and  Is  not  supported  by  any  evi- 
dence, the  Judgment  must  be  reversed." 
Hassell  Iron  Works  C3o.  t.  Cohen,  36  Colo. 
358,  86  Pac.  89. 


The  majority  opinion  concedes  the  instruc- 
tion was  wrong,  but  j)ermits  a  recovery  of 
$1,465.98,  upon  the  theory  that  the  Jury 
adopted  the  price  received  in  St  Louis,  and 
thus  followed  the  instruction  given,  and  foi 
the  further  reason  that  counsel  for  the  ap 
pellant.  In  their  brief,  say  the  Jury  never 
even  followed  the  "true  measure"  of  damag- 
es based  on  the  sale  in  St  Louis.  The  ma- 
jority opinion  thus  discloses  a  disposition  to ' 
enforce  the  general  rule  as  to  the  measure 
of  damages,  but  overlooks  the  limitations 
circumscribing  It,  and  discloses  an  effort  to 
allow  a  recovery  regardless  of  the  limita- 
tions, and  afiSrms  the  Judgment  for  a  sum  of 
money  largely  in  excess  of  what  seems  to  me 
a  Just  amount  As  indicated  in  the  majority 
opinion,  the  plaintiff  testified  that  he  "tried 
to  settle  there  for  his  expenses  and  his  mon- 
ey back— the  $100;  that  this  was  $300,  and 
the  $100  mad«  $400." 

The  evidence  furthermore  discloses  the 
value  of  the  horses  at  the  time  and  place  of 
delivery  by  a  sale,  made  there,  of  "197  head" 
at  $13  per  head  at  the  time  of  delivery,  aa 
shown  by  plaintiff's  and  defendant's  testi- 
mony. This  evidence  shows  the  measure  of 
damages  to  be  in  this  case  $3  per  head,  and 
a  Judgment  for  $600  and  the  actual  expens- 
es incurred,  together  with  the  $100,  paid  ou 
the  contract  would  have  been  the  only  Judg- 
ment permlaalble  under  the  testimony. 

I  think  we  should  not  hold  the  appellant 
to  the  mere  statement  by  way  of  argument  in 
the  brief  that  "the  true  rule  of  law"  was 
based  on  the  St  Louis  sale  as  to  the  meas- 
ure of  damages,  as  such  statement  is  made 
for  tbe  purpose  of  the  argument,  and  to  ar- 
gue that  the  Jury  never  even  followed  that 
rule ;  nor  that  we  should  take  the  testlmon'y 
of  the  defendant  as  to  the  sale  in  St  Louis 
as  a  test,  as  such  testimony  was  introduced 
merely  to  show  that  the  plaintiff  was  not 
Justified  in  refusing  to  accept  the  same  hors- 
es when  they  were  offered  to  him  at  Cherry 
Creek,  and  thereby  broke  the  contract  him- 
self. There  was  no  evidence  that  St  Louis 
was  the  nearest  market,  and  there  was  evi- 
dence showing  a  value  at  Cherry  Creek. 
Neither  do  I  think  that  appellant's  failure 
to  object  to  the  erroneous  instruction  should 
be  considered  as  an  agreement  on  his  part 
that  such  instruction  was  correct  I  concur 
in  the  view  that  the  lower  court  should  be 
advised  concerning  errors  in  instructions,  to 
order  that  it  may  correct  the  same;  but 
where,  as  In  this  Instance,  the  Jury  did 
not  follow  the -Instruction,  and  the  plaintiff 
failed  to  prove  the  necessary  facts  upon 
which  to  predicate  the  correct  rule  as  tr 
measure  of  damages,  and  where  the  erroi 
could  have  been  corrected,  when  called  to 
the  court's  attention  in  the  motion  for  a  new 
trial,  the  necessity  of  an  objection  and  thf 
failure  to  make  it  should  not  be  considered 
fatal  to  the  appellant's  contention,  consid- 
ering that  exceptions  were  duly  allowed  to 
the  ruling  of  the  court  denying  a  new  trial. 


Digitized  by 


v^oogle 


68 


138  PACIFIC  REPORTER 


(Colo. 


Such  rigid  enforcement  of  a  rale  of  practioe 
should  not  be  enforced,  except  to  prevent  In- 
justice, or  in  Instances  where  no  Injustice 
will  be  done.  The  size  of  the  verdict  In  this 
case  indicates  that  the  jury  were  Influenced 
by  the  erroneous  InstracUon,  although  they 
never  followed  it  to  the  extent  of  rendering 
as  large  a  verdict  as  it  commanded ;  but  the 
verdict  clearly  indicates  that  they  were  left 
at  sea,  and,  drifting  Into  conjecture,  found 
a  verdict  that  cannot  be  definitely  predi- 
cated uiwn  any  Instruction  or  upon  any  evi- 
dence In  the  case. 

.  ^  It  is  apparent  to  my  mind  that  the  case 
was  tried  and  the  verdict  rendered  upon  no 
true  rule  of  law  as  to  the  measure  of  dam- 
ages, and  upon  InsufiBcient  evidence  upon 
which  to  base  such  a  rule,  and  I  thinlc  a 
judgment  based  upon  such  a  verdict  ought 
not  to  stand.  The  judgment  should  be  re- 
versed. 

(25  Colo.  A.  869) 

CRISTLER  V.  BiJARDSLBT. 
(Court  of  Appeals  of  Colorado.    Jan.  12,  1914.) 

1.  Advebbe  Possession  ({  93*)— Payment  of 

7aX£S 

Laws  1901,  p.  303,  i  121,  requires  the  tax 
list  and  warrant  to  be  delivered  to  the  treas- 
urer, on  or  before  January  1st  of  each  year ; 
page  242,  g  10,  provides  that  on  or  before  the 
last  day  of  February  one-half  of  all  taxes  shall 
be  due  and  payable,  and  the  other  half  shall  be 
payable  on  or  before  the  lb<tt  day  of  July  of  the 
year  following  the  one  in  which  they  were  as- 
sessed; section  11,  at  page  243,  provides  that 
the  first  installment  of  the  one-half  of  taxes 
shall  be  delinquent  on  March  1st,  and  the  other 
half  shall  be  delinquent  on  August  1st,  and  im- 
poses penalties  for  nonpayment  of  all  taxes  on 
or  before  August  1st  Eeld  that,  in  order  to 
claim  land  under  the  seven-year  statote  of  lim- 
itations by  showing  payment  of  taxes,  seven 
full  years  must  have  elapsed  between  the  first 
payment  of  taxes  and  the  institution  of  the  ac- 
tion to  recover  the  land,  and  taxes  assessed 
for  the  year  1901,  though  due  and  payable, 
were  not  delinquent  when  a  tax  deed  was  is- 
sued on  January  3,  1902,  so  that  such  taxes 
could  not  be  considered  as  one  of  the  annual 
payments  under  the  seven-year  limitation,  and 
hence  seven  full  years  had  not  elapsed  when 
the  action  to  recover  the  land  was  commenced 
on  July  1,  1910. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §§  525-527:  Dec.  Dig.  $ 
93.*] 

2.  Appeal  and  Error  (§  1179»)— Revebsal— 
DiRECTiNO  Restitution. 

Upon  reversing  a  decree  for  defendant,  in 
an  action  to  quiet  title  to  land  claimed  by  de- 
fendant under  the  seven-year  limitations,  be- 
cause defendant  had  not  paid  the  taxes  for  sev- 
en full  years  as  required,  and  directing  judg- 
ment for  plaintiff,  plaintiff  will  be  required, 
within  a  reasonable  time,  to  pay  into  court 
for  defendant's  benefit  the  taxes  paid  by  de- 
fendant under  a  void  deed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4621~1625;  Dec.  Dig.  $ 
1179.*] 

Appeal  from  District  Court,   Washington 
(bounty;    H.  P.  Burlse,  Judge. 
Action  by  M.  C.  Crlstler  against  Franli  C. 


Beardsley.    From  a  judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  .remanded. 

Chalkley  A.  WUaon  and  Asher  B.  Wilson, 
l>oth  of  Akron,  for  appellant  E.  K.  Roblnett, 
of  Colorado  Springs,  and  Isaac  Pelton,  ot 
Akron,  for  appellee. 


BELLk  J.  This  acUon  was  brought  July  1, 
1910,  in  the  district  court  of  Washington 
county,  under  section  255,  Mills'  Ann.  Code, 
to  quiet  the  title  to  the  N.  W.  ^  of  section 
19,  township  3  N.,  R.  49,  In  Washington  coun- 
ty, Colo.  The  appellee,  defendant  below, 
answered,  and  exhibited  his  alleged  tiUe^  a 
pretended  treasurer's  tax  deed,  which  waa 
void  upon  Its  face  and -admitted  in  evldoioe 
only  as  color  of  title.  He  also  set  up  the 
five  and  seven  years  statutes  of  limitations 
and  a  payment  of  taxes  under  the  seven-year 
statute  under  claim  and  color  of  title  made  in 
good  faith  continuously  for  seven  successive 
years,  and  also  set  np  other  defenses  not 
material  to  consider  herein.  The  case  waa 
tried  to  the  court  without  a  jury,  and  result- 
ed in  quieting  the  title  of  the  appellee. 

[1]  At  the  trial  the  appellee  neither  ten- 
dered nor  introduced  any  proof,  except  Ilia 
color  of  title  and  the  payment  of  taxes  as- 
sessed against  said  premises  from  1901  to 
1909,  both  inclusive,  the  first  payment  being 
made  July  19,  1902,  and  admitted  in  evidence 
over  the  objection  of  appellant,  and  the  last 
being  made  March  17,  1910. 

The  tax  deed  relied  upon  and  the  payment 
of  taxes  thereunder  were  governed  by  the 
statute  of  1901,  then  in  existence.  Section 
121,  p.  303,  of  this  act  provides  that,  as  soon 
as  practicable  after  the  taxes  are  levied,  and 
at  the  furthest  on  or  before  the  1st  day  of 
January,  annually,  the  tax  list  and  warrant 
shall  be  delivered  to  the  treasurer,  com- 
manding  him  to  collect  said  taxes;  se<ition 
10,  page  242,  provides  that,  on  or  before  the 
last  day  of  February,  one-half  of  all  taxes 
shall  be  due  and  payable,  and  the  other  half 
shall  be  due  and  payable  on  or  before  the 
last  day  of  July  of  the  year  following  the 
one  in  which  they  were  assessed ;  section  11, 
page  243,  makes  the  first  Installment  of  one 
half  of  the  taxes  delinquent  on  March  1st, 
and  assesses  a  penalty  against  such  de- 
linquent Installment  of  1  per  cent  for  each 
month  or  fractional  part  thereof  until  paid, 
and  makes  the  other  half  delinquent  on 
August  1st;  and  additional  penalties  are 
imposed  by  the  act  for  the  nonpayment  of 
all  taxes  on  or  before  the  last-mentioned 
date.  It  was  seemingly  the  intention  of  the 
Legislature  to  make  all  taxes  due  and  pay- 
able from  the  time  the  tax  list  and  warrant 
were  delivered  to  the  treasurer,  and  to  fix 
the  ultimate  date  of  such  delivery  as  of 
January  1st  after  the  levy,  and  from  this 
date  the  treasurer  was  commanded  to  collect 
said   taxes.     Therefore  the  taxes   assessed 


*Fm  other  cases  see  same  topic  end  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Serief  ft  Rep'r  Indexes 


Digitized  by  V^OOQ IC 


Colo.) 


WELLMUTH  v.  KOQERS 


for  1001  against  the  property  described  in 
tbe  complaint  were  due  and  payable,  though 
not  delinquent,  at  the  date  of  the  tax  deed 
herein  relied  upon  by  appellee  as  color  of 
title,  and  be  cannot  be  permitted  to  take  ad- 
vantage of  such  due  and  unpaid  taxes  for 
the  purpose  of  making  one  of  the  annual 
payments  under  the  seren-year  statute  in 
perfecting  his  title.  The  deed  was  dated 
January  3,  1902,  and  the  first  payment  that 
was  admissible  in  evidence  was  the  one  made 
July  28,  1903,  for  the  taxes  assessed  for  the 
year  1902.  Between  the  date  of  this  pay- 
ment and  the  date  of  the  commencement  of 
the  action,  July  1,  1910,  but  6  years,  11 
months  and  3  days  had  expired,  and  there- 
fore the  statute  of  limitations  had  not  so 
operated  as  to  ripen  the  title  in  the  appellee 
at  the  time  suit  was  brought  Seven  full 
years  must  elapse  between  the  date  of  the 
first  payment  of  taxes  that  have  become  due 
and  payable  after  the  color  of  title  is  taken 
and  the  date  of  the  Institution  of  the  suit 
to  recover  the  land.  Empire  Co.  v.  Howell, 
22  Colo.  App.  5S4-599,  126  Pac.  1096;  De 
Ford  V.  Smith,  23  Colo.  App.  T8-80,  127  Pac. 
453. 

[2]  Under  the  above-cited  authorities,  we 
think  the  trial  court  erred  In  admitting  proof 
of  the  payment  of  the  1901  taxes,  and  there- 
fore the  Judgment  must  be,  and  Is  hereby,  re- 
versed, and  the  case  remanded,  with  instruc- 
tions to  the  trial  court  that  It  set  aside  the 
decree  and  Judgment  heretofore  entered  in 
behalf  of  appellee,  and  enter  judgment  in  be- 
half of  appellant;  upon  condition,  however, 
that  the  appellant,  within  a  reasonable  time 
to  be  fixed  by  the  trial  court,  shall  pay  into 
court,  for  the  use  and  benefit  of  appellee,  the 
taxes  heretofore  paid  on  the  land  under  the 
tax  certificate  and  void  tax  deed,  the  statu- 
tory interest  and  penalties  thereon,  together 
with  the  costs  of  suit. 

Reversed  and  remanded. 

(23  Colo.  A.  386) 

WELLMUTH  V.  ROGERS  et  al. 
(Court  oi  Appeals  of  Colorado.    Jan.  12,  1014.) 

1.  APPEAt  AND  Ebbob  (|  353*)  —  Time  fob 
PiijNo— Extension. 

Under  Rev.  St.  1908,  §  1537,  providing 
that  no  appeal  shall  be  allowed  from  the  coun- 
ty to  the  district  court,  unless  made  within  10 
days  after  judgment,  but  that  the  county  court, 
within  such  period,  may  extend  the  time  for  ap- 
peal, the  court  was  authorized  in  the  first  In- 
stance to  give  15  days  in  which  to  perfect  the 
appeal  upon  good  cause  shown;  its  action  in 
doing  so  being  within  such  10  days. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.   $§  192(^1022;    Dec.  Dig.  { 

2.  At>FEAi.  AND  Ebbob  (§  967*)— Review— 
Pbesumption- Showing  on  Extension  of 
Time. 

In  view  of  Rev.  St.  1908,  |  1537,  requiring 
appeals  from  the  county  to  the  district  court 
to  be  made  within  10  days  after  judgment,  pro- 
vided that  the  county  court,  within  such  period, 
upon  good  cause  shown,  may  extend  the  time 


for  appeal,  it  wUl  be  assumed.  In  the  absence 
of  timely  and  proper  objection  to  the  order  of 
the  court  immediately  after  judgment  giving  16 
days  in  which  to  file  an  appeal  bond,  that  such 
extension  was  made  upon  proper  showing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3823 ;   Dec.  Dig.  |  057.*] 

3.  Courts  (§  185*)  — County  Coubts  — Time 
FOB  AppkaI/— Notice— "Motion"  fob  Ex- 
tension—"Obdkb." 

Under  Rev.  St  1908,  f  1637,  requiring  an 
appeal  from  the  county  to  the  district  court  to 
be  taken  within  10  days  after  judgment,  pro- 
vided that  the  county  court  within  such  period 
might,  upon  good  cause  shown,  extend  the  time, 
and  Civ.  Coflfe,  $  405,  providing  that  every  di- 
rection of  a  court  made  or  entered  in  writing, 
and  not  included  in  the  judgment,  is  an  "or- 
der," and  that  an  application  for  an  order  is 
a  "motion,"  and  section  406,  requiring  written 
notice  of  motions  other  than  trial  motions,  the 
county  court's  granting  of  an  extension  without 
notice  to  appellee  was  void  so  as  to  make  the 
district  court's  dismissal  of  the  appeal  proper. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Dec.  Dig.  I  185.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4609,  4610;  vol.  6,  pp.  5017- 
5023 ;   vol.  8,  p.  7739.] 

4.  Courts  (5  185*)— Time  fob  Appeal— Ap- 
plication fob  Extension- Time. 

Where  the  county  court,  under  Rev.  St 
1908,  {  1537,  requiring  an  appeal  to  the  dis- 
trict court  to  he  made  within  10  days  after 
judgment,  provided  that  the  county  court  moi', 
"at  any  time  within  the  period  above  limited," 
upon  good  cause  shown,  extend  the  time,  at 
the  time  of  rendering  judgment  allowed  15 
days  in  which  to  perfect  an  appeal,  application 
for  extension  might  be  mnde  within  15  days; 
but  aii  extension  not  applied  for  within  such 
15  days  was  void. 

(Kd.  Note.— For  other  cases,  see  Courts, 
Dee.  Dig.  i  185.*] 

Error  to  District  Court,  City  and  County  of 
Denver;   Harry  C.  Riddle,  Judge. 

,Will  contest  by  Frank  Wellmuth  against 
William  T.  Rogers  and  others.  From  the 
district  court's  dismissal  of  his  appeal  from 
the  county  court,  contestant  brings  error. 
Affirmed. 

Harry  E.  Kelly  and  Charles  H.  Haines, 
both  of  Denver,  for  plaintiff  in  error.  Wil- 
liam T.  Rogers,  of  Denver,  for  defendants  In 
error. 


CUNNINGHAM,  P.  J.  Emma  C.  Chain 
died,  leaving  an  estate  of  several  thousand 
dollars.  She  left  a  will,  naming  Charles  A. 
Erickson,  a  personal  friend  and  legatee,  as 
executor.  The  plaintiff  in  error,  a  brother, 
to  whom  the  testatrix  bequeathed  but  $5,  in- 
stituted a  contest,  alleging  unsound  mind  and 
undue  Infiuence.  After  some  delay  and  one 
or  more  continuances,  the  contest  was  finally 
brought  on  for  hearing  before  the  county 
court.  The  contestant  appeared  In  person; 
his  attorneys,  who  had  represented  him  in 
preparing  and  filing  the  caveat,  having  with- 
drawn their  appearance,  for  some  reason  not 
explained,  and  not  important  EMdence  wac 
offered  by  contestees  to  support  the  validity 
of  the  will.    The  contestant  offered  no  evl- 


*FW  othw  eM«a  ■••  Mun*  toplo  and  HCtlon  NTJUBBR  In  D«e.  Die.-*  Am.  Dig.  Kay-No.  SarlM  &  Rsp'r  Indszw 

Digitized  by  V^OOQ IC 


70 


188  PACIFIC  REPORTER 


(Colo. 


dence  whatever.  Thereupon  the  oonnty  court 
made  an  order  admitting  the  will  to  probate, 
and  noted  contestant's  exceptions  and  his 
prayer  for  an  appeal  to  the  district  court 
The  order  admitting  the  will  to  probate  was 
entered  July  19,  1910,  at  which  time  con- 
testant was  given  16  days  to  file  his  appeal 
bond.  On  August  1,  1910,  before  the  expira- 
tion of  the  15  days  the  judge  of  the  county 
court,  totthout  notice,  extended  the  time  for 
flllng  the  appeal  bond  until  August  8,  1910. 
Thereupon  contestant  filed  his  appeal  bond 
on  August  8,  1910.  On  August  23d  the  ap- 
peal was  dismissed  In  the  district  court,  for 
the  reason,  apparently,  that  the  same  had 
not  been  perfected  within  10  days — the  time 
fixed  by  section  1537,  Revised  Statutes. 

This  statement  of  the  facts,  though  by  no 
means  complete,,  is  safflcient  to  enable  a 
proper  disposition  of  the  question  presented 
on  this  appeal ;  i.  &,  whether  or  not  the  ac^ 
tion  of  the  trial  court  in  dismissing  the  case 
was  proper. 

[1]  Section  1537,  R.  S.  1908,  prescribes  con- 
ditions upon  which  appeals  are  allowed  from 
the  county  to  the  district  court,  and  reads,  in 
part,  as  follows:  "No  appeal  shall  be  allow- 
ed. In  any  case,  unless  the  following  requi- 
sites be  complied  with:  First — the  appeal 
must  be  made  within  ten  days  after  the  Judg- 
ment is  rendered,  •  •  •  provided,  how- 
ever, that  the  county  court  may,  at  any  time 
within  the  period  above  limited,  upon  good 
cause  shown,  extend  the  time  for  an  appeal." 

[2]  As  we  understand  the  contention  of 
counsel  for  defendants  in  error,  the  trial 
Judge  had  no  authority,  under  this  statute, 
In  the  first  Instance,  to  give  the  contestant 
15  days,  rather  than  10  days.  In  which  to 
perfect  his  appeal  by  filing  an  appeal  bond, 
or  if  such  time,  1.  e,  15  days,  was  given,  still, 
if  the  contestant  desires  an  extension,  he 
must  apply  for  the  same  within  the  10  days 
fixed  by  the  statute.  This  contention,  we 
thlnlc,  Is  not  sound.  The  contestant,  under 
the  statute,  had  10  days  in  which  to  make 
his  appeal,  without  any  order  of  the  court 
whatever;  that  is  to  say,  the  statute  gave 
him  that  time.  The  county  court  immediate- 
ly, at  the  time  of  the  entering  of  its  Judg- 
ment, is  authorized  by  statute  to  give  the 
contestant  15  days,  or  any  other  reasonable 
length  of  time,  beyond  the  10  days,  provid- 
ing, of  course,  the  same  was  upon  good  cause 
shown,  and  it  goes  without  saying  If,  at  the 
time  the  Judgment  was  entered,  the  court  did 
extend  the  time  beyond  the  statutory  period 
of  10  days,  its  action  was  taken  within  the 
time  fixed  by  the  statute,  viz.,  10  days.  In 
the  absence  of  timely  and  proper  objection 
made  to  the  order  of  the  court  in  giving  the 
contestant  15  days  in  which  to  file  his  bond, 
the  same  having  been  made  within  the  prop- 
er time,  we  must  assume  that  It  was  made 
upon  proper  showing;  hence  the  action  of 
the  county  court  in  that  behalf  must  be  ap- 
proved. 


[S,  4]  Moreover,  the  court  had  a  right,  upon 
proper  notice,  to  further  extend  the  time 
given  the  contestant  in  which  to  i)erfect  his 
appeal,  providing  he  (the  contestant)  applied 
for  such  further  extension  within,  not  the 
10  days  fixed  by  the  statute,  but  the  15  days 
fixed  by  the  court  In  its  original  order.  But 
the  action  of  the  county  court  in  granting  a 
second  extension  of  time,  L  e.,  extending  the 
time  to  August  8th,  appears  to  have  been 
made  without  notice  to  the  defendants  in  er- 
ror, and  for  that  reason  said  order  was  void, 
and  the  district  court's  action  in  dismissing 
the  appeal  was  proper,  even  though  it  was 
not  based  ui>on  that  ground. 

Section  405  of  our  Civil  Code  reads  as  fol- 
lows: "Every  direction  of  a  court  or  Judge, 
made  or  entered  In  writing,  and  not  included 
in  a  Judgment,  Is  denominated  an  order.  An 
application  for  an  order  is  a  motion." 

Section  406,  in  part,  reads  as  follows: 
••  •  •  •  Written  notice  of  motion  shall  be 
required  in  all  cases,  except  those  made  dur- 
ing the  progress  of  a  trial." 

It  was  expressly  ruled.  In  Reeves  r.  Best, 
13  Colo.  App.-  225,  56  Pac.  985,  that:  "The 
county  court  has  no  authority  to  extend  the 
time  for  filing  an  appeal  bond  on  appeal  to 
the  district  court,  unless  the  opposite  party 
has  notice  of  the  application  for  such  exten- 
sion; and,  where  the  time  for  filing  such 
bond  was  extended  without  notice  to  the  op- 
posite party,  and  the  bond  was  filed  after  the 
expiration  of  the  statutory  time,  but  within 
the  time  as  extended,  the  appeal  was-  proi)er- 
ly  dismissed  by  the  district  court  upon  mo- 
tion." The  Reeves  Case  was  followed  in  Van 
Dnser  v.  Caskle,  13  Colo.  App.  229,  56  Pac. 
986.  So  far  as  we  know,  the  ruling  in  these 
two  cases  has  never  been  disturbed  by  either 
of  our  appellate  courts. 

After  the  district  court  had  once  dismiss- 
ed the  appeal,  the  county  court,  on  August 
27, 1910,  on  application  duly  made,  attempted 
to  amend  or  alter  its  order  of  July  19th  by 
directing  its  clerk  to  amend  the  record  of 
the  original  order,  "so  that  said  order  shall 
show  60  days  from  said  19th  day  of  July, 
1910,  to  be  allowed  contestant  for  filing  his 
appeal  bond  to  perfect  his  appeal  from  the 
order  of  court  entered  on  the  19th  day  of 
July,  1910,"  etc.  This  attempted  amendment 
of  the  order,  not  having  been  applied  for 
within  the  original  15  days,  was  void.  It 
may  be,  as  the  county  court  found,  that  this 
last  application  was  made  within  term  time, 
i.  e.,  within  the  term  at  which  the  original 
orBer  was  entered;  but  it  was  not  made  for 
the  purpose  of  correcting  any  inadvertence, 
nor  Is  there  anything  in  the  record  to  Indi- 
cate that  the  court  did  not  intend  to  make 
its  order  of  July  19th  precisely  as  it  was  at 
that  time  made.  The  last  order,  we  think, 
was  made  for  the  purpose  of  attempting  to 
avoid  the  fatal  blunder  which  contestant  had 
committed  by  having  bis  time  extended  to 
August  8th,  without  notica    However  com- 
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mendable  the  action  of  tbe  county  Judge  may 
bare  been,  from  the  standpoint  of  generosity, 
In  bis  last  order  to  relieve  the  contestant 
from  bis  own  failure  to  give  notice  of  bis 
application  for  the  second  extension,  still  it 
may  not  be  upheld  by  us  without  violating 
well-recognized  rules  of  practice. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 


(S6  Nev.  543) 

ROUND     MOUNTAIN     MINING     CO.     r. 
ROUND  MOUNTAIN  SPHINX  MIN- 
ING CO.     (No.  1942.) 

.(Supreme  Court  of  Nevada.     Jan.  3,  1914.) 

1.  Mines  anu  Minkrals  (i  44*)— Patknts— 

COLLATEBAL    ATTACK. 

Aa  a  patent  is  the  highest  evidence  of  title, 
being  equivalent  to  a  determination  by  the  Unit- 
ed States  in  an  adversary  proceeding  that  the 
patentee's  rights  are  superior  to  those  of  all 
others,  the  validity  of  a  patent  cannot  be  col- 
laterally attacked  by  one  who  did  not  file  an 
adverse  to  the  application  for  the  patent  at  the 
time  it  was  pending  in  the  land  office. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  i  130;   Dec.  Dig.  g  44.*] 

2.  Minks  and  Minkbals  (i  27*)— Location— 
DiscovKKT  Point. 

The  discovery  point  of  a  mining  claim  must 
be  upon  free  territory^ 

[Dd.  Note. — For  other  caaea  see  Mines  and 
Minerals,  Gent  Dig.  SI  64,  66;  Dec.  Dig.  I 
27.*] 

3.  Mines  and  Minebau  (i  43*)— Location- 
Patents— Discovkbt  Point. 

Where  several  mining  claims  conflicted, 
and  the  patent  did  not  mention  any  ezclnsions 
of  the  conflict  area,  althoug[h  the  total  area 
recited  showed  that  an  exclusion  had  been  made, 
it  must  be  presumed  that  the  exclusions  were 
made  in  favor  of  that  claim  the  discovery  point 
of  which  lay  within  the  conflict  territory,  for 
the  discovery  point  of  mining  claims  must  lie 
within  free  teiritory. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerahi.  Cent  Dig.  ||  125-128;  Dec.  Dig.  | 
43.*] 

4.  Mines  and  Minkbals  (|  40*)— Patents— 
Reoulation  of  Land  Otfick. 

The  rules  of  the  General  Land  Office,  in 
so  far  as  they  do  not  conflict  with  the  statutes, 
have  the  force  and  effect  of  law  as  to  the  pat- 
enting and  location  of  mining  claims. 

[Ed,  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  i  115 ;  Dec  Dig.  {  40.*] 

6.  Minks  and  Minkbals  (|  40*)— Location- 
Patents — SUBVKTS. 

As  the  rules  of  the  General  Land  Office,  f| 
130,  153  (Rev.  Laws  pp.  724,  726),  require  the 
surveys  of  mining  claims  to  distinctly  show  the 
several  locations  and  to  exclude  conflicts,  it  is 
not  to  be  presumed  that  an  application  or  public 
notice  for  a  patent  was  in  conflict  with  tne  ex- 
clusions made  in  the  field  notes  of  the  deputy 
mineral  surveyor. 

(Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  i  U5;   Dec.  Dig.  t  40.*] 

6.  EviDKNCB  (I  271*)— Location  or  Minks— 

Patents  —  Subvets  —  Exclusions  —  Sklf- 

Sebvino  Dkclabations. 

Although  a  patentee  of  mining  claims  may 

suggest  the  necessary  exclusion  to  the  deputy 

mineral  surveyor,  yet  as  he  acts  in  place  of 

the  Surveyor  General,  exclusions  made  by  him 


hi  his  survey  for  a  patent,  whidi  iadadea  con- 
flicting claims,  are  conclusive  as  to  the  priority 
of  locations  and  cannot  be  considered  aa  mere 
self-serving  declarations  of  the  applicant 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1068-1079.  1081-1104;  Dec.  Dig. 
i  271.*] 

7.  Mines  and  Minkbals  (|  43*)— Location- 
Sub  vets— Rkfebences. 

A  reference  in  a  patent  to  an  official  plat 
and  survey  makes  such  plat  and  the  field  notes 
of  the  survey  part  of  the  description  of  the 
land  granted. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  U  125-129;    Dec.  Dig.  | 

8.  Minks  and  Minkbals  (i  10*)— Location- 
Validitt. 

The  mere  posting  of  a  mining  location  with- 
out discovery  is  of  no  effect  so  far  as  render- 
ing invalid  a  subsequent  location  covering  a 
Sortion  of  the  same  claim,  based  upon  a  valid 
iscovery. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  37-39;  Dec.  Dig.  I 
19.*] 

9.  Mines  and  Minkbals  (|  19*)— Location- 
Notices. 

Recitals  in  location  notices  of  facts  not 
required,  such  as  discovery,  are  no  evidence 
of  the  fact  of  discovery. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Muierals,  Cent  Dig.  11  87-39;  Dec.  Dig.  S 
19.*] 

10.  Minks  and  Minbbals  (|  44*)— Location- 
Patents— Pbesumption. 

Where  the  General  Land  Office  issued  a 
patent  in.  favor  of  one  claim  against  a  prior 
location,  it  must  be  condusivelv  presumed  that 
the  question  of  the  validity  of  the  prior  location 
was  adversely  determined  to  the  first  locator. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  130 ;   Dec.  Dig.  |  44.*] 

11.  Mines  and  Minkbals  (f  43*)— Location- 
Patents. 

The  land  office  will  grant  patents  to  non- 
contiguons  pieces  of  ground  embraced  in  the 
same  claim  and  separated  by  a  prior  location; 
and  hence  the  granting  of  a  patent  to  such 'prop- 
erty does  not  determine  the  Invalidity  of  the  in- 
tervening location. 

[E)d.  Note.— For  other  eases,  see  Mines  and 
Minerals,  Cent  Dig.  U  125-129;  Dec.  Dig.  | 
43.*] 

12.  Appeal  and  Ebbob  (S  1011*)— Review- 
Harmless  Ebbob. 

A  finding  by  the  trial  court  based  on  con- 
flicting evidence,  is  conclusive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  11  S9S3-39S9;  Dec  Dig.  I 
1011.*] 

13.  Minks  and  Minerals  (1 44*)— Location— 
Patents. 

Where  a  group  patent  to  several  claims 
settled  the  priority  of  the  claim  in  suit  by  ex- 
cluding conflicting  claims,  those  objecting  to 
the  a^udication  must  then  and  there  institute 
adverse  proceedings  or  protest  in  the  land  office, 
and,  having  failed  to  do  so,  cannot  thereafter 
contest  the  adjudication  of  the  land  office  as  to 
the  priorities  between  the  different  locations. 
[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  i  130;   Dec.  Dig.  |  44.*] 

14.  MiiTES  AND  Minkbals  (I  41*)— Location- 
Adjudication. 

Where  a  group  patent  to  several  mining 
daims  is  issued,  the  land  department  deter- 
mines the  priorities  if  there  are  conflicts  be- 
tween the  claims,  this  being  shown  by  the  rule 
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Jefferson  mJTiing  dletrlct,  Kye  county,  NeT., 
but  admits  upon  Information  and  belief  that 
the  plaintiff  has  by  some  means  obtained  an 
alleged  patent  for  the  said  pretended  Los 
Oazabo  mining  claim,  which  said  alleged 
patent  defendant  alleges  is  without  force  or 
effect  and  wholly  null  and  Toid  because  the 
same  was  not  obtained  or  Issued  In  pursu- 
ance of  the  statutes  of  the  United  States 
therein  and  for  the  providing  of  the  issu- 
ance thereof." 

For  convenience  of  reference,  we  Incor- 
porate in  this  opinion  the  diagram  showing 
the  relative  situation  of  the  Gold  Leaf 
miuing  claim,  the  property  of  resiK>ndent, 
and  the  Sunn.v.slde-Los  Gazabo  group,  the 
property  of  appellant 


requiring  dk*  field  notes  to  state  the  conflicts 
and  to  make  ezclnsions. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {§  116-110;  Dec.  Dig.  I 
41.*] 

16.  Estoppel  ({  3*)— Pleadinos. 

Plaintiff  cannot  be  estopped  by  pleading 
filed  in  a  prior  action  involving  the  locus  in 
quo  to  which  neither  defendant  nor  its  prede- 
cessors in  interest  were  parties. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §1  2-«.  7;   Dec.  Dig.  i  3.*] 

16.  Appeal  and  Ebbob  (I  173*)— Pbksknta- 
tion   of  gbottnds  of  kbvibw  vx  coubt 

Below— Necessity. 

In  a  suit  involving  the  validity  of  a  mining 
patent  where  fraud  was  not  urged  in  the  court 
below  nor  pleaded,  it  cannot  be  urged  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1079-1089,  1091-1093, 
1095-1098,  1101-1120;    Dec.  Dig.  {  173.*] 

On  rehearing.  Former  opinion  overruled, 
and  Judgment  reversed  and  remand^. 

For  former  opinion,  see  35  Nev.  392,  129 
Pac  308. 

R.  G.  Withers,  of  Reno,  and  Dickson, 
Ellis  &  Shulder,  of  Salt  Lake  City,  Utah,  for 
appellant  Curtis  H.  Lindley,  of  San  Fran- 
cisco, CaL,  Detch  ft  Carney,  of  GoldQeld,  and 
William  B.  Colby,  Grant  H.  Smith,  and 
Horatio  Ailing,  all  of  San  Francisco,  Cal., 
for  respondent 

NORCROSS,  J.  The  facts  in  this  case 
presenting  a  somewhat  novel  as  well  as  im- 
portant question  of  law  relative  to  the  con- 
struction of  a  patent  to  a  group  of  mining 
locations,  and  the  petition  for  a  rehearing 
having  raised  a  doubt  in  the  minds  of  mem- 
bers of  the  court  as  to  the  correctness  of 
certain  of  the  conclusions  heretofore  reach- 
■  ed,  and  it  appearing  that  we  were  in  error 
in  accepting  as  a  fact  the  statement  "Ap- 
pellant made  no  exclusion  in  favor  of  the 
Los  Gazabo,  either  in  its  verified  application 
for  patent  or  in  its  published  notice,  or  In 
its  final  application  to  purchase,"  contained 
in  the  brief  of  respondent  (35  Nev.  406,  129 
Pac.  308),  the  court  was  impelled  to  grant 
a  rehearing.  The  case  has  been  reargued 
and  we  have  again  carefully  considered  the 
questions  involved,  aided  by  the  exhaustive 
briefs  and  the  illuminating  arguments  of 
eminent  counsel  upon  both  sides  of  the  case. 
As  a  result  of  the  further  examination  we 
have  given  to  this  case,  we  are  convinced 
that  we  were  In  error  In  adopting  in  their 
entirety  the  views  expressed  by  the  learned 
trial  judge. 

The  character  of  the  action  is  stated  in 
the  former  opinion  (35  Nev.  393,  129  Pac. 
308).  Reference  is  fhere  made  to  the  issues 
in  the  case,  but  we  think  it  advantageous  to 
quote  in  addition  the  follovring  paragraph  In 
the  amended  answer:  "Denies  that  the  plain- 
tiff Is  now  or  ever  was  the  owner  of,  pos- 
sessed of,  or  entitled  to  the  possession  of 
the  Los  Gazabo  mining  claim,  situate  in  the 
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We  think  it  important  also  to  set  forth  a 
portion  of  the  language  of  the  patent  to  this 
group,  as  the  validity  of  that  part  of  the 
patent  which  purports  to  grant  title  to  the 
Los  Gazabo  claim  is  the  ultimate  question  up- 
on appeal  in  this  case.  The  patent  in  part 
reads:  "Whereas,  in  pursuance  of  the  pro- 
visions of  the  Revised  Statutes  of  the  United 
States,  chapter  six,  title  thirty-two,  and 
legislation  supplemental  thereto,  there  have 
been  deposited  in  the  General  Land  Office 
of  the  United  States  the  plat  and  field  notea 
of  survey  and  the  certificate.  No.  1315,  of  the 
register  of  the  land  oflSce  at  Carson  City,  in 
the  state  of  Nevada,  accompanied  by  other 
evidence,  whereby  it  appears  that  the  Round 
Mountain  Mining  Company  did,  on  the  twen- 
ty-eighth day  of  May,  A.  D.  1908,  duly  enter 
and  pay  for  that  certain  mining  claim  or 
premises,  known  as  the  Sunnyslde  No.  1, 
Sunnyslde  No.  2,  Sunnyslde  No.  3,  Suunyside 
Fraction  and  Los  Gazabo  lode  mining  claims. 
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designated  by  the  Surveyor  General  as  Sar- 
vey  No.  281S,  embradng  a  portion  of  the  un- 
surveyed  public  domain,  In  the  Jefferson 
mining  district,  in  the  county  of  Nye  and 
state  of  Nevada,  in  the  district  of  lands  sub- 
ject to  sale  at  Carson  City,  and  bounded, 
described  and  platted  as  follows:  •  *  *." 
Here  follows  a  description  by  courses  and  dis- 
tances of  the  several  mining  claims  which 
the  patent  purports  to  convey  in  the  order 
first  above  mentioned  in  the  patent 

[1]  In  view  of  the  allegation  in  the  answer 
that  the  patent  to  the  Los  Gazabo  is  void  be- 
cause the  same  was  not  obtained  or  issued 
in  pursuance  of  law,  it  Is  well  to  consider  to 
what  extent  a  patent  is  subject  to  collateral 
attack. 

We  quote  from  ILindley  on  Mines  (2d  Ed.) 
I  777,  the  following:  "With  the  issuance  of 
the  patent  the  functions  of  the  land  depart- 
ment terminate.  It  is  the  culmination  of  the 
proceeding  In  rem — the  final  judgment  of  the 
tribunal  specially  charged  with  passing  the 
government  title.  With  the  title  passes  away 
all  authority  or  control  of  the  executive  de- 
partment over  the  land  and  over  the  title 
which  It  conveys.  To  the  extent  that  we 
have  already  covered  the  field;  it  is  unneces- 
sary to  do  more  than  recapitulate  the  results 
heretofore  reached  as  to  the  force  and  efl'ect 
of  this  judgment  (1)  A  patent  for  land  is  tbe 
highest  evidence  of  title,  and  is  conclusive 
against  the  government  and  all  claiming  un- 
der junior  patents  or  titles  until  set  aside  or 
annulled.  It  Is  not  open  to  collateral  attack. 
(2)  The  land  department  is  a  tribunal  ap- 
pointed by  Congress  to  decide  certain  ques- 
tions relating  to  the  public  lands,  and  its  de- 
cision upon  matters  of  fact  cognizable  by  it. 
In  the  absence  of  fraud  or  imposition.  Is  con- 
clusive everywhere  else.  (3)  The  government 
having  issued  a  patent  cannot,  by  the  au- 
thority of  Us  own  officers,  invalidate  it  by  the 
issuing  of  a  second  one  for  the  same  property. 
(4)  A  patent  may  be  collaterally  Impeached 
in  any  action,  and  its  operation  as  a  convey- 
ance defeated  by  showing  that  the  depart- 
ment bad  no  jurisdiction  to  dispose  of  the 
lands;  that  is,  that  the  law  did  not  provide 
for  selling  them,  or  tbat  they  had  been  re- 
served from  sale,  or  dedicated  to  special  pur- 
poses, or  bad  been  previously  transferred  to 
others.  (5)  A  patent  is  conclusive  evidence 
that  all  antecedent  steps  necessary  to  its  is- 
suance have  been  properly  and  legally  taken. 

(6)  It  Is  conclusive  evidence  of  tbe  citizen- 
ship and  qualification  of  the  patentee.    And 

(7)  in  cases  of  mining  patents,  that  all  mat- 
ters whicb  might  have  been  the  subject  of  an 
adverse  claim  have  been  conclusively  adju- 
dicated in  favor  of  tbe  patentee."  The  same 
eminent  author  in  section  742  says:  "It  is  so 
well  established  as  to  be  axiomatic  that  a 
failure  to  file  an  adverse  claim  within  the 
time  fixed  by  law  operates  as  a  waiver  of  all 
rights  whicb  were  the  proper  subject  of  such 
a  claim.  The  issue  of  a  patent  is  equivalent 
to  a  determination  by  the  United  States  in 


an  adversary  proceeding,  to  which  the  owner 
of  the  adverse  right  is  in  contemplation  of 
law  a  party,  that^tbe  applicant's  and  paten- 
tee's rights  were  superior,  and  those  which 
might  have  been  asserted  by  the  holder  of  the 
adverse  title  were  valueless.  In  other  words, 
all  matters  which  might  have  been  tried  un- 
der tbe  adverse  proceedings  are  treated  as 
adjudicated  in  favor  of  the  applicants,  and  all 
controversies  touching  the  same  are  to  be 
held  as  fully  settled  and  disposed  of,  as  though 
judgment  bad  been  regularly  rendered  In 
their  favor.  Where  there  Is  any  surface  con- 
fiict  whatever,  and  there  is  a  failure  to  ad- 
verse, after  the  patent  has  been  issued  to  tbe 
applicant,  the  question  of  priority  of  title  Is 
conclusively  determined  in  favor  of  the  paten- 
tee. A  failure  to  assert  adverse  rights,  how- 
ever, will  not  estop  an  adverse  claimant  from 
protesting  and  bringing  to  the  notice  of  the 
department  such  facts  as  tend  to  show  non- 
compliance by  the  applicant  with  the  require- 
ments of  the  law." 

In  Empire  State  Co.  v.  Bunker  Hill  Co.,  114 
Fed.  420,  62  C.  C.  A.  222,  Ross,  J.,  speaking 
for  the  Circuit  Court  of  Appeals,  Ninth  cir- 
cuit said:  "Tbe  application  for  the  patent  for 
the  Last  Chance  was,  as  has  been  seen,  for 
the  whole  claim,  as  indicated  in  the  diagram 
hereinbefore  set  out  and  carried  with  It,  as 
has  been  said,  the  implied.  It  not  the  ex- 
pressed, allegation  that  the  location  was 
made  upon  land  at  the  time  open  to  location, 
and  was  therefore  prior  to  any  location  there- 
of by  any  one  else.  The  Issuance  by  the  gov- 
ernment of  Its  patent,  after  due  notice  to  all 
the  world  of  the  application,  and  ample  no- 
tice to  every  one  to  contest  It,  conclusively 
determined,  as  against  every  one  whose  sur- 
face lines  conflicted  therewith,  the  priority  of 
that  location  over  every  other,  including  the 
Stemwlnder,  and  conferred  upon  the  pat- 
entees and  their  successors  in  interest  not 
only  tbe  entire  surface  of  the  claim,  but  as 
against  every  one  whose  surface  lines  con- 
flicted with  those  of  the  Last  Chance,  the 
extralateral  rights  conferred  by  section  2322 
of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901, 
p.  1425)  to  follow  on  their  dip  outside  of 
the  side  lines,  and  within  vertical  planes 
drawn  through  the  parallel  end  lines  ex- 
tended in  their  pwn  direction,  all  veins, 
lodes,  or  ledges,  the  tops  or  apexes  of  whicb 
lie  inside  the  surface  lines  of  the  claim.  As 
a  matter  of  course,  in  the  absence  of  a  sur- 
face conflict,  there  would  be  no  ground  for  an 
adverse  claim,  and  no  question  would  arise 
of  which  the  land  department  could  take 
cognizance.  Conflicts  in  respect  to  extralat- 
eral rights  growing  out  of  locations  whose 
surfaces  do  not  conflict,  and  which  are  there- 
fore beyond  the  purview  of  the  proceedings 
in  tbe  land  department  are  matters  solely  for 
the  determination  of  the  courts  when  brought 
before  them."  See,  also,  s.  c,  109  Fed.  538, 
48  C.  C.  A.  665,  and  186  U.  S.  482,  22  Sup.  Ct. 
941,  46  L.  Ed.  1260. 

In  the  case  of  U.  S.  Mining  Co.  T.  Lawsoh, 
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134  Fed.  709,  67  a  0.  A.  687,  fhe  arcoit 
Court  of  Appeals,  Elghtb,  circuit,  speaking 
through  Van  Devanter,  J.,  expressed  the  view 
that,  from  the  inclusion  of  a  conflicting  area 
within  a  patent  to  a  mining  location,  it  did 
not  necessarily  follow  that  the  patented  lo- 
cation was  adjudged  to  be  prior  in  time  to 
the  location  in  conflict  The  opinion  states: 
"Seniority  is  determined  by  the  order  in 
which  they  were  located,  whether  they  have 
been  patented  or  remain  unpatented.  While 
the  area  in  conflict  is  usually  awarded  to  the 
senior  claim,  it  is  not  always  or  necessarily 
so,  because  acts  or  circumstances  entirely 
consistent  with  the  true  order  of  location 
may  bare  intervened,  which  require  that  this 
area  be  awarded  to  a  Junior  claim.  An  ap- 
plication for  a  patent  to  one  of  the  conflict- 
ing claims  presents  the  question.  Which  Is 
the  superior  claim  within  the  overlapping 
surface  boundaries?  And  the  inclusion  of 
the  area  In  conflict  within  a  patent  to  one  of 
the  claims  is  necessarily  a  determination 
that  at  the  time  of  the  patent  proceedings 
such  area  is  a  part  of  that  claim.  Applying 
these  principles  to  the  facts  of  the  present 
case,  it  Is  seen  that  the  issuance  of  a  patent 
for  ^e  defendants'  claim,  including  therein 
the  area  within  the  overlapping  boundaries, 
operated  as  a  declaration  or  determination 
that  within  these  surface  limits  the  defend- 
ants' plalm  was  superior,  but  not  necessarily 
that  it  was  ptlor  in  location.  Whether  this 
determination  proceeded  from  a  failure  of 
the  then  owners  of  the  complainants'  claims 
to  file  an  adverse  claim,  or  from  an  actual 
inquiry  and  decision  respecting  the  right  of 
possession  (Rev.  St  U.  S.  §§  2325,  2326  [U.  S. 
Comp.  St  1901,  pp.  1429,  1430])  is  not  shown, 
so  it  cannot  be  said,  and  It  is  not  insisted, 
that  in  the  course  of  the  patent  proceedings 
there  was  any  actual  issue,  trial,  or  decision 
respecting  the  order  in  which  the  conflicting 
claims  were  located,  or  that  the  patenting  of 
the  areas  within  the  overlapping  boundaries 
was  actually  rested  upon  priority  of  loca- 
tion." 

This  view  of  the  law  i»  not  In  harmony 
with  the  law  as  stated  in  the  Empire  State 
Case,  supra,  which  held  that  the  Issuance 
of  the  patent  established  priority  over  any 
location  In  conflict  There  is  no  affirmance 
of  this  doctrine  by  the  Supreme  Court  of 
the  United  States  in  the  case  upon  appeal. 
LawBon  v.  U.  S.  Mining  Co.,  207  U.  8.  1,  28 
Sup.  Ct  15,  52  L.  Ed.  65.  The  latter  court 
declined  to  consider  the  case  from  the  stand- 
point of  an  assumption  that  there  had  been  a 
conflict  between  the  claims  in  controversy. 
Upon  the  contrary,  it  said :  "In  the  absence 
of  a  record,  or  some  satisfactory  evidence,  it 
is  to  be  assumed  that  the  patents  were  Issued 
without  any  contest  and  upon  the  surveys 
made  under  the  direction  of  the  United 
States  Surveyor  General,  and  included  only 
ground  In  respect  to  which  there  was  no 
conflict"   The  question  Involved  in  the  Law- 


son  Cases  was  as  to  the  ownership  of  a 
broad  vein,  the  apex  of  which  was  bisected 
by  the  common  side  line  of  contiguous  claims. 
Even  assuming  It  to  be  the  law,  as  held  by 
the  Circuit  Court  of  Appeals  (134  Fed.  775, 
67  G.  C.  A.  693),  that  as  to  the  ownership 
of  this  broad  vein,  a  patent  would  not  neces- 
sarily establish  priority  even  where  a  conflict 
had  existed,  nevertheless  the  case  does  not 
hold  such  a  rule  to  be  applicable  to  &cts 
such  as  are  involved  In  this  case.  The  court 
says:  "The  defendants  have  the  older  pat- 
ent and  we  will  assume  that  originally  there 
were  surface  conflicts,  as  is  insisted,  and  that 
the  areas  in  conflict  were  patented  as  parts 
of  the  claim  of  the  defendants.  If  the  pres- 
ent suit  related  to  the  superior  right  to  these 
surface  areas  or  to  any  underground  or  ex- 
tralateral  rights  necessarily  following  or  in- 
cident to  such  surface  ownership,  the  claim 
of  estoppel  would  be  well  taken,  but  as  the 
controversy  Is  over  a  different  subject-matter, 
and  it  is  not  shown  that  the  question  of 
priority  of  location  was  in  fact  presented  and 
determined  In  the  course  of  the  patent  pro- 
ceedings, the  estoppel  cannot  be  sustained." 

In  Creede,  etc.,  M.  &  M.  Co.  v.  Uinta,  etc.. 
Tunnel  Co.,  196  U.  S.  337,  353,  355,  25  Sup. 
Ct  266,  273  (49  L.  Ed.  501)  Brewer,  J.,  speak- 
ing for  the  court  said:  "An  entry,  sustained 
by  a  patent  is  conclusive  evidence  that  at 
the  time  of  the  entry  there  bad  been  a  valid 
location.  *  *  •  So,  when  the  owner  of  a 
lode  claim  makes  application  for  a  patent  and 
the  owner  of  another  seeks  to  challenge  the 
former's  priority  of  right  on  account  of  the 
date  of  discovery,  it  Is  his  duty  to  bring  an 
advance  suit  and  if  he  fails  to  do  so,  that 
question  will  be  as  to  him  concluded."  See^ 
also,  Lawson  ▼.  U.  S.  M.  Co.,  207  U.  S.  1,  15, 
28  Sup.  Ct  15,  62  L.  Ed.  65 ;  Smelter  Co.  ▼. 
Kemp,  104  U.  S.  646,  26  L.  Ed.  876 ;  32  Cyc. 
1040 ;  and  note  to  Kev.  Laws  Nev.  f  2383. 

The  Gold  Leaf  claim  was  in  conflict  with 
the  Sunnyslde  No.  1  and  with  the  Los  Gazabo. 
This  conflict  is  admitted  and  its  extent  ap- 
pears on  the  accompanying  diagram.  The 
conflict  is  also  described  in  the  field  notes  of 
the  Sunnyslde-Los  Gazabo  survey  hereinafter 
referred  to.  Under  the  authorities  cited, 
respondent  as  owner  of  the  Gold  Leaf,  was 
bound  to  adverse  the  application  for  the 
patent,  providing  such  application  was  reg- 
ularly made,  and  providing  a  valid  patent 
could  be  issued  to  the  Los  Gazabo  location, 
pursuant  to  the  application.  No  adverse  hav- 
ing been  made,  respondent  cannot  now  be 
heard  to  question  any  antecedent  fact  such 
as  priority  of,  location,  necessary  to  sup- 
port the  validity  of  the  Los  Gazabo,  if  the 
patent  does  actually  convey  the  conflict  area 
between  the  Sunnysldes  and  the  Los  Gazabo 
to  the  latter. 

[2,  3]  There  is  no  mention  in  the  patent  it- 
self of  exclusions  of  the  conflict  area  be- 
tween the  Sunnysldes  and  the  Los  Gazabo  in 
favor  of  any  particular  claim  or  claims.    It 


Digitized  by  V^OOQ IC 


NeT.)    ROUND  MOUXTAIK  M.  CO.  r.  ROUND  MOUNTAIN  SPHINX  M.  00. 


75 


appears,  however,  from  the  face  of  the  patent 
that  such  conflict  exists ;  for  one  has  bnt  to 
trace  the  lines  of  the  several  claims  as  named 
and  described  la  the  patent  and  there  Is  a 
resulting  plat  in  accordance  with  the  accom- 
panying diagram.  While  the  record  does  not 
contain  a  copy  of  the  plat  which  was  re- 
quired to  be  posted  on  the  ground  and  to  ac- 
company the  application  for  patent,  we  know 
it  must  have  shown  upon  its  face  the  rela- 
tive positions  upon  the  ground  of  the  several 
claims,  the  same  as  they  appear  upon  the 
above  diagram.  The  General  Land  OlOce 
necessarily  had  full  knowledge  of  the  situa- 
tion of  these  claims  when  It  issued  the  patent 
to  the  group  of  claims,  including  the  Los 
Gazabo.  The  eflFect  of  such  Issuance  was  an 
adjudication  of  the  validity  of  the  location 
of  the  Los  Gazabo,  unless  it  can  be  said  that 
the  land  office  was  acting  in  excess  of  its 
powers.  This  is  made  still  more  manifest 
from  the  fact  that  a  portion  of  the  Los  Gaza- 
bo claim  embraced  within  the  patent  extends 
outside  of  the  limits  of  the  Sunnyside  claims. 
This  area  is  small,  it  is  true,  about  .05  of  an 
acre,  but  it  is  part  of  the  land  conveyed  by 
the  patent,  a  part  which  can  find  no  support 
in  the  law,  unless  the  land  department  de- 
termined that  the  Los  Gazabo  was  a  valid  lo- 
cation. 

While  the  patent  upon  its  face  contains  no 
express  exclusions,  and  it  would  appear  from 
a  reading  of  the  descriptions  of  the  several 
claims  that  there  was  a  double  grant  of  the 
conflict  area,  it  is  manifest  that  such  was 
not  intended,  as  the  conflict  area  is  account- 
ed for  but  once  in  the  total  area  which  is 
expressly  conveyed  by  the  patent  Counsel 
for  appellant  have  argued  from  this  that  it 
follows  that  the  patent  discloses  on  its  face 
that  the  exclusions  were  made  in  favor  of 
the  Los  Gazabo.  This,  we  think,  is  not  a 
necessary  conclusion  from  the  patent  itself. 
As  between  the  Sunnyside  No.  2  and  the 
Los  Gazabo,  we  think  the  conclusion  would 
follow  from  the  patent  itself  that  the  ex- 
clusion, as  between  those  two  claims,  was  in 
favor  of  the  Los  Gazabo,  for  the  patent  it- 
self discloses  the  discovery  point  of  the  Los 
Gazabo  to  be  within  such  conflict  area,  and 
it  is  well  settled  in  the  law  that  the  discov- 
ery point  must  be  upon  free  territory.  In- 
diana-Nevada Co.  V.  Gold  Hills  Co.,  35  Nev. 
160.  126  Fac.  066. 

[4, 1]  We  now  come  to  the  consideration 
of  the  admissibility  in  evidence  of  a  certified 
copy  of  the  field  notes  of  the  survey,  which 
under  the  law  are  required  to  accompany  the 
application  for  patent.  Rev.  8t  D.  S.  |  2326. 
The  rules  and  regulations  of  the  General 
Land  Ofl9ce,  in  so  far  as  they  are  not  in 
conflict  with  the  statutes,  have  the  force  and 
effect  of  law.  Leonard  v.  Lennox,  181  Fed. 
760,  104  C.  O.  A.  296;  Wllkins  v.  U.  S.,  96 
Fed.  837,  37  0.  C.  A.  588;  Caha  v.  U.  6.,  162 
U.  S.  211,  14  Sup.  Ct  613,  38  U  Ed.  416. 

By  lection  88  of  the  regulations  of  the 


General  Land  ofiBce,  relative  to  mining 
claims,  it  is  provided:  The  field  notes  and 
plats  are  made  a  part  of  the  application  for 
patent,  and  care  should  be  taken  that  the 
description  does  not  inadvertently  exclude 
portions  intended  to  be  retained.  The  ap- 
plication for  patent  should  state  the  portions 
to  be  excluded  in  express  terms."  See  regu- 
lations found  as  a  note  to  section  2421  of 
Rev.  Laws  Nev. 

Section  130  of  the  same  regulations  (Rev. 
Laws  of  Nevada,  p.  724)  provides:  "The  sur- 
vey of  a  mining  claim  may  consist  of  several 
contiguous  locations,  but  such  survey  must, 
In  conformity  with  statutory  requirements, 
distinguish  the  several  locations,  and  exhibit 
the  boundaries  of  each.  The  survey  will  be 
given  but  one  number." 

Section  153  of  the  same  regulations  (Rev. 
Lews  of  Nevada,  p.  726)  provides:  "The 
total  area  of  each  location  and  also  the  area 
in  conflict  with  each  intersecting  survey  or 
claim  should  be  stated.  But  when  locations 
embraced  in  one  survey  conflict  with  each 
other  such  conflicts  should  only  be  stated  in 
connection  with  the  location  from  which  the 
conflicting  area  is  excluded." 

Counsel  for  respondent  in  their  reply  to 
the  petition  for  rehearing  stated:  "The  gen- 
eral rule  announced  by  appellant  and  sup- 
ported by  the  authorities  cited  is  undoubted- 
ly correct,  that  when  field  notes  are  re- 
ferred to  in  an  instrument  of  conveyance 
they  become  a  part  of  the  description  of 
the  patent  The  surveyor's  function  is  to 
run  lines,  establish  corners  and  boundaries, 
and  compute  areas,  but  there  bis  functions 
cease.  These  matters  are  properly  within 
his  sphere  of  duty.  But  be  cannot  con- 
stitute himself  a  tribunal  and  assume  Judi- 
cial functions  and  determine  questions  which 
are  clearly  outside  of  his  line  of  duty,  and 
which  he  is  not  authorized  to  do.  When- 
ever he  does  this  his  survey  and  report  on 
such  points  are  to  be  ignored." 

It  was  unquestionably  the  duty  of  the 
deputy  mineral  surveyor  to  set  forth  in  his 
field  notes  the  exclusions  of  the  conflict  area, 
and  to  designate  the  claim  or  claims  in 
favor  of  which  such  exclusions  were  made. 
The  field  notes  offered  in  evidence  and  re- 
jected by  the  court  below  show  that  the  ex- 
clusions of  the  conflict  area  were  made  in 
favor  of  the  Los  Gazabo.  While  the  record 
does  not  contain  the  application  for  the 
patent  or  copy  of  the  published  notice,  it  is 
not  to  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  such  applica- 
tion or  published  notice  was  in  conflict  with 
the  exclusions  made  in  the  field  notes  of  the 
deputy  mineral  surveyor. 

In  Waskey  t.  Hammer,  228  U.  &  86,  32 
Sup.  Ct  187.  56  L.  Ed.  369,  the  court  says: 
"Within  the  limits  of  their  authority  they 
act  in  the  stead  of  the  Surveyor  General  and 
nnder  his  direction,  and  in  that  sense  are 
his  depntles.     The  work  which  they  do  la 
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the  work  of  the  goyeminent,  and  tbe  suryeys 
which  they  make  are  its  surveys." 

[6,  7]  The  plat  and  field  notes  of  tbe  depu- 
ty mineral  surveyor  must,  also,  have  the 
approval  of  the  United  States  Surveyor-Gen- 
eral before  they  are  transmitted  to  tbe  Gen- 
eral Land  Office.  Tbe  fact  that  tbe  field 
notes  of  a  group  patent  contain  exclusions 
of  tbe  conflict  area  between  the  respective 
claims  of  the  group  in  favor  of  certain 
claims,  which  exclusions  may  have  been 
made,  and  we  presume  are  usually  made,  at 
the  suggestion  of  tbe  applicant  for  the  pat- 
ent, cannot,  we  think,  properly  be  said  to  be 
the  mere  self-serving  declarations  of  tbe  ap- 
plicant No  matter  at  whose  suggestion 
made,  when  the  exclusions  are  embodied  in 
the  field  notes  of  tbe  deputy  mineral  sur- 
veyor and  are  approved  by  tbe  Surveyor-Gen- 
eral, they  are  the  exclusions  made  by  tbe 
officials  of  tbe  government,  upon  whom  tbe 
duty  is  Imposed  of  making  tbe  same,  and 
when  patent  issues  and  therein  refers  to 
such  field  notes  the  exclusions  therein  men- 
tioned become  tbe  exclusions  of  tbe  govern- 
ment itself. 

As  said  by  the  Supreme  Court  of  tbe  Unit- 
ed States  in  the  Lawsoh  Case,  supra:  "It  is 
to  be  assumed  that  the  patents  were  issued 
♦  •  *  upon  tbe  surveys  made  under  tbe 
direction  of  tbe  United  States  Surveyor  Gen- 
eraL"  It  is  well  settled  that  a  reference  lu 
a  patent  to  the  official  plat  and  surveys 
makes  sucb  plat  and  the  field  notes  of  sucb 
survey  "a  part  of  the  description  of  the  land 
granted,  as  fully  as  If  they  were  incorporated 
at  length  In  tbe  patents."  Foss  t.  Johnstone, 
158  Cal.  119,  110  Pac.  294;  Cragln  v.  Powell, 
128  U.  S.  691,  9  Sup.  Ct.  203,  32  L.  Ed.  566 ; 
Chesapeake  R.  Co.  v.  Washington  R.  Co.,  199 
U.  S.  247,  26  Sup.  Ct.  25,  60  L.  Ed.  176; 
Alexander  v.  Lively,  5  T.  B.  Mon.  (Ky.)  159, 17 
Am.  Dec.  CO;  Steele  v.  Taylor,  3  A.  K.  Marsh. 
(Ky.)  225,  13  Am.  Dec.  151.  Tbe  plat  and 
field  notes  referred  to  in  patents  have  been 
referred  to  frequently  by  tbe  courts  to  de- 
termine matters  of  boundary.  Tbe  question 
of  a  reference  to  the  field  notes  for  tbe  pur- 
Iiose  of  construing  a  patent  to  a  group  of 
mining  locations  has  not  heretofore  been 
resorted  to  so  far  as  we  are  advised.  We 
can  see  no  reason  why  such  references  may 
not  be  made.  Tbe  real  boundaries  of  the 
several  conflicting  locations  may  be  deter- 
mined only  by  a  knowledge  of  the  exclusions 
of  tbe  territory  in  conflict  between  them. 

In  tbe  case  of  Richmond  and  Other  Lode 
Claims,  34  Land  Dec  Dept  Int  554,  Secre- 
tary Hitchcock  said: 

"It  is  carefully  provided  by  those  stat- 
utes that  of  each  application  for  mineral 
patent  notice  shall  be  published  and  posted, 
whereby  all  others  who  may  have  or  claim 
adverse  interests  may  be  warned  and  afford- 
ed opportunity  to  assert  their  claims  In 
season.  In  other  words,  precisely  what  is 
sought  to  be  secured  by  tbe  niiplication  must 
be  disclosed   by   tbe   published  notice,  the 


notice  posted  in  the  local  office,  and  the  notice 
posted  upon  the  claim.  Upon  these  several 
elements  or  parts  of  the  prescribed  notice, 
and  each  of  them,  all  others  who  may  have 
or  claim  conflicting  interests  have  a  full 
right  to  rely;  and  any  recital  therein  of  ex- 
clusion of  conflict  as  effectually  eliminates 
the  conflict  area  as  if  tbe  exception  and  ex- 
clusion were  in  terms  declared  in  tbe  appli- 
cation for  patent.  It  is  true  that  the  data 
contained  in  the  field  dotes.  Illustrated  by 
the  official  plat,  constitute  tbe  official  and  con- 
trolling advice  of  tbe  locus  and  extent  of  the 
claim  or  claims  for  which  patent  is  sought." 

[1-10]  It  is  contended  on  the  part  of  re- 
spondent that  tbe  field  notes  disclose  upon 
tbeir  face  tbe  invalidity  of  tbe  Los  Gazabo 
claim  for  the  reason  that  it  appears  there- 
from that  the  Sunnysides  Nos.  1,  2,  and  3 
were  prior  locations  to  the  Los  Gazabo.  Ac- 
companying the  field  notes  are  copies  of  the 
several  location  notices  and  original  and 
amended  location  certificates,  in  which  It  is 
set  forth  that  tbe  Sunnysides  Nos.  1, 2,  and  3, 
were  located  February  20,  1906,  and  the  Los 
Gazabo,  March  3,  1906.  It  is  conceded  that, 
if  the  Los  Gazabo  was  located  upon  ground 
covered  by  prior  existing  locations,  such  loca- 
tion would  be  invalid,  but  it  is  contended  that 
it  does  not  follow,  as  a  matter  of  law,  that 
because  the  notices  of  location  of  the  Sunny- 
sides are  of  date  prior  to  that  of  the  Los 
Gazabo,  that  the  latter  location  is  void. 
It  is  well  settled  that  the  basis  of  location 
Is  discovery  and  that  tbe  mere  posting  of  a 
notice  vi-ithout  a  discovery  is  of  no  force  or 
effect  so  far  as  rendering  invalid  another 
location  covering  a  portion  of  the  same 
ground  based  upon  a  valid  discovery.  Pat- 
chen  V.  Keeley,  19  Nev.  404,  14  Pac.  347; 
Gibson  V.  HJul,  32  Nev.  361,  108  Pac.  7.TO: 
Overman  v.  Corcoran,  15  Nev.  147;  Fox  v- 
Myers,  29  Nev.  169,  86  Pac.  793;  Nasb 
V.  McXamara,  30  Nev.  114,  93  Pac."  405,  16 
L.  R.  A.  (N.  S.)  168,  133  Am.  St  Rep.  604; 
Creede  Mining  Co.  v.  Tunnel  Co.,  196  U.  S. 
337,  25  Sup.  Ct  266,  49  L.  Ed.  501;  Uinta 
Co.  V.  Creede  Co.,  119  Fed.  169,  57  C.  C.  A. 
i200;  Nevada  Oil  Co.  v.  Home  Co.  (C.  C.)  98 
Fed.  678;  Tuolumne  Co.  v-  Maier,  134  Cal. 
583,  66  Pac.  863;  Weed  v.  Snook,  144  Cal. 
439,  77  Pac.  1023;  In  re  Bakersfleld  t^iei 
ft  Oil  Co.,  39  Land  Dec.  Dept  Int  460; 
27  Cyc.  656;  Llndley  on  Mines  (2d  Ed.)  vol. 
1,  I  392. 

lindley  states  tbe  law  succinctly,  as  fol- 
lows: "Where  such  record  is  authorized,  it 
is  prima  fade  evidence  only  of  such  facts 
as  are  required  by  law  to  be  stated  therein, 
provided  they  are  sufficiently  stated.  A 
record  of  a  certificate  of  location  which  re- 
cites the  dtizensbip  of  locators,  tbe  fact 
of  discovery,  and  the  fact  that  tbe  location 
had  been  marked  upon  tbe  ground  so  that 
the  boundaries  could  be  readily  traced,  la 
not  evidence  of  any  of  these  facts  In  any  of 
the  states  or  territories,  for  tbe  siuitile  rea- 
son that  no  sucb  facts  are  requiredL to.be 
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Stated  In  any  of  the  statutory  notices. 
•  •  •  While  many  of  the  states  require 
the  date  of  the  discovery  to  be  stated  in  the 
recorded  certificate,  this  would  not  be  evi- 
dence of  the  fact  of  discovery.  A  discovery 
once  proved,  such  a  record  would  prima  facie 
fix  the  date.  Discovery  Is  the  most  Important 
of  all  the  acts  required  In  the  proceedings 
culminating  in  a  perfected  location.  It  Is 
the  foundation  of  the  right  without  which  all 
other  acts  are  idle  and  superfluous." 

As  the  validity  of  the  Los  Gazabo  claim 
depended  upon  priority  of  discovery,  and  as 
it  was  incumbent  upon  the  land  department 
to  determine  all  facts  necessary  to  a  deter- 
mination of  sudi  validity,  it  must  be  conclu- 
sively presumed  that  such  question  was  de- 
termined by  the  land  department  in  favor  of 
the  Los  Gazabo.  Llndley  on  Mines,  |  742, 
supra. 

[11]  The  contention  of  counsel  for  respond- 
ent that  the  Los  Gazabo  claim  cannot  be  re- 
garded as  a  valid  location  for  the  reason 
that,  if  so  regarded,  it  would  appear  from  the 
plat  that  the  General  Land  Office  had  granted 
a  patent  to  the  Sunnysldes  Nos.  1  and  2  in 
noncontiguous  pieces  of  grotmd.  This  con- 
tention is  without  merit  We  bad  occasion 
to  consider  this  identical  question  in  one  of 
the  Hornsilver  Cases  recently  decided.  35 
Nev.  471,  130  Pac.  760,  764.  In  that  case  we 
called  attention  to  the  fact  that  since  the 
decision  In  the  Del  Monte  Case  (171  U.  S. 
65,  18  Sup.  Ct.  895,  43  L.  Ed.  72)  the  earlier 
decisions  of  the  land  office  sustaining  coun- 
sel's contention  have  been  overruled,  and  that 
"for  a  number  of  years  the  land  office  has 
been  granting  patents  to  noncontiguous  pieces 
of  ground  embraced  in  the  same  claim  and 
separated  by  a  prior  location."  See  Llndley 
on  Mines  (2d  Ed.)  §  663,  and  other  authori- 
ties cited. 

[1 2, 1 3]  Testimony  and  documentary  evi- 
dence were  offered  upon  the  trial  In  support 
of  the  contention  of  respondents  that  the 
Los  Gazabo  was  a  junior  location  to  those  of 
the  Sunnysldes.  The  lower  court  found  as  a 
fact  that  the  Los  Gazabo  was  the  Junior  lo- 
cation, and  in  so  finding  laid  some  stress 
aix>n  statements  contained  in  the  location 
certificates.  If  the  question  of  priority  were 
not  foreclosed  by  the  proceedings  in  the  land 
office  culminating  in  the  patent,  then  the 
finding  of  the  lower  court  as  to  such  fact, 
based  on  conflicting  evidence,  would  be  con- 
clusive upon  this  appeal.  But,  as  has  been 
shown,  the  patent  was  in  fact  a  final  Judg- 
ment conclusively  determining  all  facts  nec- 
essary to  support  the  patent  V.  S.  v.  N.  P. 
R.  Co.,  95  Fed.  864,  37  O.  0.  A.  290.  Respond- 
ent had  an  opportunity  to  present  this  very 
question  in  an  adverse  proceeding  in  the  state 
courts,  and  a  decision  of  the  district  court 
based  on  conflicting  evidence  would  have 
been  binding  on  this  court  and  the  Judg- 
ment would  have  been  binding  upon  the  land 
afflce.    If,  for  any  reason,  respondent  did  not 


Institute  adverse  proceedings,  It  nevertheless 
could  have  raised  the  question  directly  in 
the  land  office  by  filing  a  protest  against  the 
issuance  of  a  patent  to  the  Los  Gazabo  up- 
on the  ground  that  it  was  void  because  a 
Junior  location.  Lindley  on  Mines,  §  742, 
supra;  Bupp  v.  Healey,  38  Land  Dec.  Dept 
Int  387.  Having  failed  to  Institute  adverse 
proceedings  or  to  protest  In  the  land  office 
against  the  Issuance  of  patent  to  the  Los  Ga- 
zabo, respondent  cannot  now  be  beard  to  con- 
test a  question  of  fact  upon  which  the  pat- 
ent is  based. 

That  portion  of  the  opinion  of  the  trial 
court  heretofore  approved  by  this  court  hold- 
ing that  "the  validity  of  the  Los  Gazabo 
claim  was  not  before  the  department  and 
could  nor  be  questioned  by  the  Gold  Leaf 
in  that  proceeding,  and  that  there  was  noth- 
ing at  that  time  to  show  that  the  plaintUF 
was  attempting  to  acquire  any  rights  which 
could  conflict  with  the  rights  of  the  defend- 
ants" (35  Nev.  418,  129  Pac.  811),  is  clearly 
erroneous.  A  group  patent  including  the 
Los  Gazabo,  was  applied  for;  the  field  notes 
made  the  exclusions  of  conflict  area  in  favor 
of  the  Los  Gazabo;  the  Los  Gazabo  was  also 
in  conflict  with  the  Gold  Leaf;  necessarily, 
the  validity  of  the  Los  Gazabo  was  before 
the  department  and  it  could  have  been  ques- 
tioned by  the  Gold  Leaf.  We  are  bound  to 
presume,  in  the  absence  of  a  showing  to  the 
contrary,  that  the  patent  Issued  upon  .due 
and  regular  application.  Such  application 
showed  that  appellant  was  attempting  to 
acquire  rigl^ts  by  virtue  of  the  Los  Gazabo 
location  which  might  conflict  with  any  rights 
of  respondent  by  virtue  of  its  ownership  of 
the  Gold  Leaf. 

[14]  The  contention  of  counsel  for  respond- 
ent that  in  issuing  a  group  patent  to  several 
mining  claims  a  portion  of  which  are  in  con- 
flict with  each  other,  the  land  department 
leaves  the  adjudication  of  priorities  for  the 
courts  to  determine  in  each  Instance  when- 
ever the  question  assumes  Importance  can- 
not be  supported,  we  thluk,  in  reason.  If 
such  were  the  case,  there  would  be  no  ob- 
ject in  having  a  rule  requiring  the  field  notes 
to  state  the  conflict  in  connection  with  the 
location  "from  which  the  conflicting  area  is 
excluded,"  for,  if  this  contention  be  true, 
there  ar^  to  be  no  exclusions.  If  the  ques- 
tion as  to  which  location  takes  the  conflict 
area  is  a  matter  to  be  left  for  the  courts  to 
decide,  then  the  question  may  be  decided  one 
way  in  one  case  and  another  way  in  anoth- 
er case  between  different  parties.  If  the  dis- 
covery point  of  one  location  was  within  the 
conflict  area,  such  location  might  in  one  case 
be  adjudged  valid  and  in  another  invalid.  It 
was  never  the  Intention  of  Congress  or  the 
land  department  to  leave  questions  of  this 
kind  unsettled  after .  the  patent  Issued.  A 
patent  to  a  group  of  mining  claims  does  not 
simply  describe  the  exterior  boundaries  of 
the  land  which  is  embraced  by  the 
Digitized  by" 
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upon  tbe  contrary,  each  location  Is  described 
and  each  embraces  a  separate  pottlon  of 
ground  to  the  excluBion  of  every  other  claim, 
tbe  same  as  If  a  separate  patent  issued  for 
each  particular  location. 

[It]  Counsel  for  respondent  have  argued 
that  appellant  Is  estopped  to  assert  priority 
In  favor  of  the  Los  Gazabo  claim  because  of 
certain  allegations  contained  in  an  answer 
filed  in  a  suit  Instituted  by  the  Round  Moun- 
tain Great  Western  Company  against  appel- 
lant, relative  to  title  to  certain  conflicting 
claims  involved  in  that  action.  It  is  contend- 
ed that  this  answer  asserts  priority  of  title 
in  the  Sunnyslde  claims  as  against  the  Los 
Gazabo.  Conceding  this  to  be  the  eftect  of 
the  pleading,  it  also  alleges  that:  "Said  loca- 
tion [Los  Gazabo]  was  made  and  held  by 
said  C.  R.  Scott,  L.  R.  Scott,  and  Luther 
Morgan  adversely  and  In  hostility  to  the 
claims  of  defendant  as  owner  of  said  Sunny- 
side  No.  1,  Sunnyslde  No.  2,  Sunnyslde  Frac- 
tion, and  Sunnyslde  No.  3  claims,  and  was 
located  and  claimed  by  said  C.  R.  Scott,  L.  R. 
Scott,  and  Luther  Morgan  as  being  upon  tbe 
open  unappropriated  public  domain  of  the 
United  States." 

This  pleading  was  filed  before  the  issuance 
of  the  patent.  Respondent  was  not  a  party 
to  that  action  nor  were  its  predecessors  in 
interest  shown  to  have  been.  Respondent 
cannot  claim  estoppel  by  virtue  of  pleadings 
in  a  case' In  which  It  was  in  no  way  inter- 
ested. There  is  no  element  of  estoppel  here, 
and,  besides,  estoppel  was  neither  pleaded  by 
resptondent  nor  found  to  exist  by  the  court 
below. 

[II]  Upon  the  argument  of  this  case,  one 
of  counsel  for  respondent  contended  that  the 
patent  to  the  Los  Gazabo  was  void  because 
procured  by  fraud.  No  element  of  fraud  is 
presented  upon  appeal  in  this  case.  Fraud 
in  procuring  the  patent  was  neither  alleged 
In  the  answer  nor  found  to  exist  by  the  court 
below.  There  Is  no  Intimation  of  the  exist- 
ence of  fraud  to  be  found  in  the  findings  or 
in  the  opinion  of  the  trial  court.  Oniber  v. 
Baker,  20  Nev.  463,  476,  23  Pac.  858,  8  L.  R. 
A.  302.  There  does  not  appear  to  be  any 
element  of  fraud  Involved  In  this  case.  King 
V.  McAndrews,  111  Fed.  860,  864,  50  C.  O. 
A.  29;  Gonzales  v.  French,  164  U.  S.  338, 
17  Sup.  Ct  102,  41  L.  Ed.  648. 

For  the  reasons  given,  it  is  our  conclusion 
that  the  court  below  erred  in  holding  the 
patent  to  the  Los  Gazabo  dalm  to  be  void, 
and  in  excluding  from  evidence  the  field  notes 
of  the  deputy  mineral  surveyor. 

The  judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded  for  new 
trial. 

McCARRAN,  J.,  concurs. 

TALBOT,  C.  X  I  concur  in  the  order  and 
various  sotind  and  well-established  legal 
propositions  stated  In  the  foregoing  decision 


as  written  by  our  distinguished  associate. 
Justice  NORCROSS.  But,  in  my  opinion,  oth- 
er legal  principles  should  be  considered  and 
applied  as  reasons  for  remanding  the  case  for 
a  new  trial,  and  as  a  basis  for  the  final  ad- 
judication of  the  rights  of  the  parties.  Ow- 
ing to  press  of  other  matters,  we  were  unable 
to  give  the  cause  the  careful  consideration  it 
deserved  at  the  time  It  was  originally  argued 
and  first  submitted  to  us. 

Although  the  refusal  of  the  district  court 
to  admit  the  field  notes  as  part  of  the  pat- 
ent for  the  purpose  of  having  them  consider- 
ed in  reference  to  the  description  was  tech- 
nical error,  because  they  should  be  consider- 
ed as  at  least  a  descriptive  part  of  the  pat- 
ent, such  error  would  not  be  ground  for  re- 
versal unless  prejudicial  to  tbe  appellant,  or 
unless  a  new  trial  might  result  in  benefit  to 
hlin. 

The  question  Involved  being  whether  the 
Los  Gazabo  has  extralateral  rights  which 
would  take  the  rich  ore  in  dispute  which  lies 
beyond  Its  boundaries,  and  which  is  not  lo- 
cated within  planes  drawn  through  the  end 
lines  of  the  Sunnysldes,  the  burden  is  upon 
the  plaintiff  to  show  that,  under  the  patent, 
it  has  a  prior  right  under  the  Los  Gazabo 
location  to  the  ground  within  the  boundaries 
of  that  claim  which  conQlcts  with  the  Sunny- 
sides,  and  which  conQlct  covers  all  of  the 
Los  Gazabo  excepting  a  small  fraction  of  an 
acre.  As  the  patent  itself  describes  the 
lapping  ground  first  as  being  within  the 
boundaries  of  the  Sunnysldes  and  later  as 
being  within  the  Los  Gazabo,  If  the  field 
notes  are  not  considered,  it  might  be  claimed 
that  as  the  lapping  ground  Is  first  described 
as  being  within  the  Sunnysldes  it  was  intend- 
ed to  be  patented  to  them.  DltTerenUy  from 
tbe  patent,  the  field  notes  give  the  area  In 
conflict  to  tbe  Los  Gazabo,  and  by  its  notice 
of  location  accompanying  tbe  field  notes  it 
appears  that  It  was  located  subsequently  to 
the  Sunnysldes,  from  which  conceded  fact. 
If  any  Inference  can  be  drawn  In  the  absence 
of  other  controlling  facts.  It  would  be  against 
the  priority  of  the  Los  Gazabo,  or  certainly 
not  in  its  favor.  Notwithstanding  that  under 
the  notices  of  location  accompanying  the  field 
notes,  and  the  proofs  and. concessions  of  the 
parties,  the  Los  Gazabo  was  the  later  loca- 
tion, it  is  said  that  the  exclusions  in  the 
field  notes  in  favor  of  the  Los  Gazabo  can 
be  sustained  on  the  theory  that  It  had  the 
prior  discovery. 

Consequently,  as  far  as  shown  by  the  rec- 
ord, the  only  thread  on  which  plaintiff  can 
claim  a  recovery  Is  the  fact  that  in  the  field 
notes  the  deputy  mineral  surveyor  excluded 
the  confilcting  ground  from  the  Sunnysldes 
In  favor  of  the  Los  Gazabo.  Such  exclusion 
is  In  the  nature  of  a  conclusion  of  law,  and 
no  fact  is  shown  to  support  it.  If  such  an 
exclusion  can  be  supported  at  all,  without 
facts  shown  to  support  or  overthrow  it,  it 
must  be  on  the  presumption  that  in  the  ap- 
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plication  and  published  notice  of  application 
for  patent  priority  was  claimed  In  tbe  Los 
Gazabo.  If  such  exclusion  Is  contrary  to 
facta  shown,  as  for  Instance  if  tbe  field 
notes  or  return  of  the  deputy  mineral  sur- 
veyor had  shown  that  the  discovery  on  the 
Los  Gazabo  was  subsequent  to  the  discoveries 
on  the  Sunnysldes,  his  exclusion  In  the  field 
notes  of  tbe  conflicting  area  In  favor  of  the 
Los  Gazabo  should  be  treated  as  a  mistake 
and  ignored,  as  such  errors  apparent  on 
the  record  usually  are,  and  tbe  ground  In 
conflict  should  be  considered  as  awarded  to 
tbe  Sunnysldes  by  the  patent,  which  would 
prevent  the  recovery  sought  by  tbe  plaintiff 
under  Its  claim  of  extralateral  rights  for  tbe 
Los  Gazabo. 

Before  patent,  a  claimant  may  shift  his 
lines  or  float  his  location  on  the  public  do- 
main If  he  does  not  Interfere  with  the  rights 
of  othera  The  question  of  priority  of  loca- 
tion or  discovery,  or  whether  the  Los  Gazabo 
was  located  on  the  Stinnysides,  and  not  on 
vacant  ground,  and  was  not  a  valid  loca- 
tion before  it  was  patented,  may  be  regarded 
as  immaterial,  for  the  rights  of  tbe  plaintitt 
are  controlled  by  tbe  patent,  and  any  prior- 
ity conveyed  by  the  patent  as  far  as  it  is 
supported  by  the  application  and  notice  of 
application  for  patent,  regardless  of  any  in- 
validity of  the  location  prior  to  patent  Re- 
gardless of  any  question  of  priority  of  dis- 
covery, and  if  It  were  admitted  that  there 
had  been  prior  discoveries  on  the  Sunnysldes, 
If  the  plaintiff  In  the  application  and  notice 
of  application  for  the  patent  claimed  prior- 
ity for  the  Los  Gazabo,  and,  in  the  absence 
of  protest  or  adverse  proceedings,  the  patent 
Issued  accordingly,  the  plaintiff  has  become 
entitled  to  priority  In  Qie  Los  Gazabo,  and 
the  defendant  is  estopped  from  denying  any 
extralateral  rights  which  have  attached  by 
reason  of  the  grant  of  such  priority.  The 
grant  by  the  patent  is  in  the  nature  of  an 
adverse  Judgment,  and  the  land  office,  tbe 
same  as  any  tribunal,  Is  without  power  to 
grant  more  than  Is  within  the  Issues  or  than 
Is  claimed  by  the  allegations  In  the  applica- 
tion or  in  the  published  notice,  which  is  in 
tbe  nature  of  a  summons.  Hence,  If  the 
field  notes  are  admitted  in  evidence  upon 
a  new  trial,  they  will  not  be  conclusive  of 
any  priority  In  favor  of  the  Los  Gazabo,  if 
tbe  application  and  notice  of  application  for 
patent  claim  for  the  Sunnysldes,  priority  of 
location  over  the  conflicting  ground,  for  the 
land  office  is  not  authorized  to  convey  by 
patent  a  priority  not  claimed  by  the  applica- 
tion and  notice  and  concerning  which  the  de- 
fendant or  others  bad  no  oroortunity  to  pro- 
test 

Valuable  rights  should  not  be  lost  or  con- 
trolled by  the  mere  exclusion  In  tbe  field 
notes  or  plat  by  a  deputy  mineral  surveyor 
of  ground  within  the  boundaries  of  the  prior 
location  if  the  facts  as  shown  by  the  appli- 
cation and  notice  of  application  for  patent  do 


not  support  or  warrant  such  exclusion.  Con- 
sequently the  case  should  be  remanded  for  a 
new  trial  in  order  that  the  field  notes,  which 
the  court  refused  to  admit  on  the  former 
trial  may  be  Introduced  In  evidence,  with 
the  privilege  of  having  th'e  application  aud 
notice  of  application  for  patent  admitted  with 
the  field  notes,  if  either  party  desires. 

The  contention  that  appellant  Is  estopped 
from  claiming  priority  for  the  Los  Gazabo 
for  the  ground  in  conflict  because  respondent 
in  controversy  with  other  parties  claimed 
priority  in  the  Sunnysldes  for  this  ground 
cannot  be  sustained  as  an  estoppel  by  record. 
Respondent  Is  not  claiming  rights  acquired 
under  parties  to  that  contention,  and  incon- 
sistent defenses  or  claims  may  be  set  up  in 
the  same  answer  or  pleading.  Facts  consti- 
tuting an  estoppel  In  pals,  such  as  that  tbe 
respondent  while  relying  upon  the  claim  by 
appellant  that  the  priority  of  the  ground  in 
conflict  rested  in  the  Sunnysldes  expended 
money  In  prospecting  and  opening  rich  ore  at 
a  point  beyond  the  reach  of  the  extralateral 
rights  of  the  Sunnysldes,  but  which  is  now 
claimed  to  belong  to  tbe  Los  Gazabo,  are  not 
alleged  or  proved. 

"'"^^^  (jgj  C,_  570 

PEOPLE  ex  Inf.  WEBB,  Atty.  Gen.  v.  CAL- 
IFORNIA FISH  CO.  et  aL    (L.  A.  3060.) 
(Supreme  Court  of  California.     Dec.  20,  1913.) 

1.  Navioabzjb  Waters  ({  36*)— TinxLANns— 
OwNESSuiP— Rights  ot  Pttbuo. 

Lands  lying  between  high  and  low  tide, 
as  well  as  those  within  a  bay,  which  are  per- 
manently covered  by  water,  are  held  by  the 
state  for  the  public  purposes  of  navigation  and 
fishery,  and  a  public  easement  exists  in  such 
land  for  such  purposes. 

VEA.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {{  180-200;    Oea  Dig.  f 

2.  Navioabix  Wateks  (|  87*)— TinELANns— 
Disposition   bt  State. 

If,  in  executing  a  plan  of  improvement  or 
development  for  the  promotion  of  navigation, 
the  state  cuts  off  a  part  of  tide  or  submerged 
lands  from  tbe  public  channels,  so  that  they 
cease  to  be  useful  for  navigation  or  fishery,  It 
may  dispose  of  such  lands  for  private  purposes 
so  as  to  permanently  destroy  the  public  ease- 
ment therein. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  ||  201-226,  2S6 ;  Dec.  Dig. 
{  37-*] 

3.  Navioabix  Watbbs  ({  87*)— Tidklards— 
Disposition    bt    State— Intbbxst    Tbans- 

FKBBEO. 

Under  Const  art  15,  i  2,  providing  that 
no  individual,  etc.,  possessing  tidelands  shall 
be  permitted  to  exclude  the  right  of  way  to 
such  water  whenever  it  is  required  for  any 
public  purpose,  or  obstruct  the  free  navigation 
of  such  water,  and  requiring  the  Legislature  to 
give  the  most  liberal  construction  to  such  pro- 
vision to  maintain  tbe  access  of  the  people  to 
the  navigable  waters  of  the  state,  as  well  as 
under  the  provisions  of  the  Political  Code,  the 
right  of  a  grantee  of  tidelands  from  the  state 
is  .subject  to  a  public  easement  for  the  pur- 
pose of  navigation  and  commerce. 

[Ed.  Note. — For  other  cases,  see  Navigable 
W^aters,  Cent  Dig.  g|  201-226,  285 ;  Dec.  Dig. 
I  37.*] 
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4.  Statutes    (I    238*)  —  ConsTKUonoR  —  As 

BiNDina  OovxsNiaENT. 

A  statute  will  not  be  construed  to  impair 
the  sovereign  power  of  the  state  to  act  in  its 
KOTemmental  capacity,  unless  such  intent  clear- 
^  appears. 

(E<d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  814;   Dec  Di«.  {  233.*] 

6.  Navioablk  Watkbs  (|  37*)— Tidklands— 

Saix  by  Statk. 

When  the  state  determines  that  a  part  of 
the  tideland  shall  be  excluded  from  navigation, 
and  sold  to  private  use,  free  from  the  public 
easement,  its  determination  is  conclusive  upon 
the  courts ;  but  statutes  purporting  to  do  so 
will  be  carefully  scanned  to  determine  whether 
that  was  the  legislative  intent,  and  such  intent 
must  be  clearly  expressed  or  necessarily  im- 
plied. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  §§  201-226,  285;  Dec.  Dig. 
J  37.*] 

6.  Naviqablb    Watebs    ({    14*)— Habbob»— 
.    Fixing  of  Habbob  Lines. 

The  fixing  of  harbor  lines  by  the  United 
States  is  equivalent  to  a  license  to  the  state  to 
fin  in  the  land  between  the  harbor  lines  and 
the  shore,  either  before  or  after  the  erection 
of  a  sea  wall  on  the  line  fixed,  and,  until  such 
wall  is  made,  the  state  may  improve  for  nav- 
igation the  space  between  the  line  fixed  and  the 
shore;  but  the  fixing  of  a  bulkhead  line  does 
not  contemplate  the  discontinuance  of  the  pub- 
lic use  of  land  within  the  line. 

[Bd.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  f§  31-42;  Dec.  Dig.  i  14.*] 

7.  Navioabij:   Waters   (i   2*)— Tidelands— 

CONTBOL  BT  STATE. 

The  paramount  right  of  the  federal  gov- 
ernment to  fix  harbor  lines,  etc.,  does  not  de- 
stroy thfe  power  of  the  state  to  regulate  tide- 
lands  and  waters  in  the  interest  of  navigation, 
so  long  as  such  regulations  do  not  interfere 
with  those  of  the  federal  government  made  to 
promote  commerce. 
[Ed.  Note.— For  other  cases,  see  Navigable 
aters.  Cent.  Dig.  i$  2,  63;    Dec  Dig.  {  2.*] 

8.  Navigable    Watsbs   (S    37*)  — Sale    of 
Tidelands. 

The  tideland  laws  do  not  authorize  the 
sale  of  land  below  low  tide. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  U  201-226,  285 ;  Dec.  Dig. 
i  37.*] 

9.  Public  Lands   (§   144*)— Sale  of  Tide- 
lands— CoNFiRiiiNo  Sale. 

St.  1893,  p.  341,  is  entitled  "An  act  regu- 
lating the  sale  of  the  lands  uncovered  by  the 
recession  or  drainage  of  the  waters  of  inland 
lakes  and  unsegregated  swamp  and  overflowed 
lands,  and  validating  sales  and  surveys  hereto- 
fore made,"  and  section  1  of  that  act  (I'ol. 
Code,  i  3493m)  describes  the  land  affected  as 
lands  uncovered  by  the  recession  or  drainage 
of  the  waters  of  inland  lakes,  and  inuring  to 
the  state  by  virtue  of  her  sovereignty,  or  the 
swamp  and  overflowed  lands  not  segregated  by 
the  United  States,  and  section  8  (I'ol.  Code,  i 
3493s)  confirms  the  sale  of  such  lands.  Held, 
that  the  statutes  did  not  apply  to  tidelands. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
'Cent.  Dig.  Si  391-309;    Dec  Dig.  {  144.*J 

10.  Public  Lands  (§  144*)— Sale  of  Swamp 
Lands— Valiuatino  Sale. 

Pol.  Code,  i  34933,  validates  all  previously 
issued  patents  for  "any  lands  as  swamp  and 
overflowed  lands  which  belonged  to  any  of  the 
classes  described  in  section  3-iy3m,  whether  or 
not  such  lands  were  segregated  or  sectionized"  ; 
but  the  only  classes  mentioned  in  section  3493m 


W^. 


were  lands  uncovered  bv  the  recession  or  drain- 
age of  inland  lakes  and  swamp  and  overflowed 
lands  not  segregated  by  the  United  States. 
Section  8403t  provides  Uiat  all  ^lats  of  lands 
described  in  section  3493m  which  have  been 
made  under  authority  of  the  sarveyor-generaL 
designating  the  land  as  swamp  and  overflowed 
land,  must  be  deemed  effectual  as  surveys  of 
such  lands,  thus  indicating  that  some  of  the 
uncovered  land  has  been  segregated  by  the  fed- 
eral government  as  swamp  and  overflowed  land 
before  the  passage  of  the  statute.  Held,  that 
the  statute  only  validated  the  sale  of  "unsegre- 
gated" swamp  lands. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  391-399;  Dec.  Dig.  { 
144.*] 

11.  Public  Lands  (8  144*)— Gbant  of  Tide- 
lands— Validitt— Estoppel  TO  Deny. 

The  state  would  not  be  estopped  from 
claiming  title  to  tidelands  patented  with  re- 
spect to  the  public  easement  therein  for  pur- 
poses of  navigation,  etc.,  on  the  ground  that  a 
valid  consideration  had  been  paid,  which  the 
state  had  not  offered  to  return,  since  the  pat- 
ent was  effective  to  carry  title  to  the  soil,  sub- 
ject to  the  easement,  so  that  Uie  grantees  re- 
ceived a  consideration  for  their  money. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,   Cent   Dig.   U  391-399;    Dec.  Dig.   { 

12.  Public    Lands   (|   144*)  —  Validity   of 
Sale— Estoppel  of.  State. 

The  state  would  not  be  estopped,  merely  by 
receiving  the  purchase  money,  from  asserting 
the  invalidity  of  purported  sales  of  tide  and 
swamp  lands,  which  were  expressly  reserved 
from  sale  by  the  Constitution  and  statutes. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent  Dig.  §(  301-399;  Dec  Dig.  | 
144.*] 

13.  PuBUo  Lands  rt  144*)— Sale  of  Tide- 
lands— Validity— time  Effective. 

Though  an  application  for  the  purchase  of 
tidelands  within  the  statutory  limits  was  filed, 
together  with  the  affidavit  therefor,  with  the 
surveyor-general  three  days  before  the  repeal  of 
the  act  incorporating  the  city,  the  sale  was  nut 
invalid  under  Pol.  Code,  §  3488,  and  Const,  art. 
15,  ft  3,  withholding  from  sale  all  tidelands 
within  two  miles  of  an  incorporated  city,  where 
the  application  was  not  approved  until  luug 
after  the  incorporating  act  was  repealed. 

[Ed.  Note. — For  other  ca!;es,  see  Public 
Lands,  Cent  Dig.  {{  391-399;  Dec  Dig.  | 
144.*] 

14.  Municipal  Cobpobations  (|  53*)- Defi- 
nition. 

A  "municipal  corporation"  is  a  public  in- 
stitution created  by  the  Legislature  for  public 
purposes,  being  a  political  subdivision  or  de- 
partment of  the  state,  created  and  regulated 
by  public  law. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  141,  143;  Dec 
Dig.  §  53.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4(520-1627;    vol.  8,  p.  7720.] 

15.  Words  and  Phrases— "Create." 

To  "create"  is  to  bring  into  being,  to 
cause  to  exist;  so  that  the  power  to  create  a 
municipal  corporation  includes  the  power  to 
bring  it  into  legal  existence. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  I'hrases,  vol.  2,  pp.  1708,  1709.] 

16.  Municipal  Cobpobations  (§  3*)- Crea- 
tion. 

Under  Const.  1849,  art.  4.  {  31,  permittiiis  ' 
municipal  corporations  to  be  formed  by  Kpeciiil 
act,  and  section  37,  making  it  the  duty  of  the 
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Legialatare  to  "provide  for  the  organication  of 

citlea,"  the  Legislature  could  incoriporate  a 
given  territory  as  a  mnniclpal  corporation  with- 
out the  ounaent  or  acceptance  of  the  Inhab- 
Kanta. 

[Bd.  Note.— For  other  caaea,  aee  Municipal 
Gorporatiuua,  Cent  Dig.  {  2 ;   Dec.  Dig.  i  3.*] 

17.  MURICIPAL    COKPOBATIONB    ({    8*)— CltKa- 
TION— TlUZ    OF    IKCOBPOBATIOR— "iNOOBfO- 

BATXD  Town." 

Const,  art  11,  i  6,  provides  that  the  Leg- 
ialature  may,  by  general  laws,  provide  for 
the  "incorporation,  organization  and  daaslfica- 
tion"  of  cities,  and  that  those  heretofore  "or- 
ganized or  incorporated"  may  be  reorganized 
under  such  general  laws,  and  that  "cities  and 
towns  heretofore  or  hereafter  organized"  shall 
be  subject  to  such  laws.  The  act  incorporat- 
ing the  town  of  Wilmington  (St  1871-72.  p. 
108),  by  section  1,  provides  that  the  tract  de- 
scribed shall  "hereafter  constitute  the  bound- 
ariea  of  and  be  known  and  named  the  town  of 
Wilmington."  Section  2  provides  that  the  town 
shall  be  a  body  politic  in  the  name  and  style  of 
the  town  of  Wilmington,  and  vests  the  govern- 
ment in  a  board  of  trustees.  Section  3  pro- 
vides for  the  election  of  town  officers,  and  sec- 
tion 4  provides  that  for  the  first  election  the 
justice  of  the  peace  of  the  township  shall  ap- 
point the  election  officers  who  shall  conduct  the 
election.  Held,  tbat  the  town  of  Wilmington 
was  an  "incorporated  town"  within  Const  art 
15,  i  3,  withholding  from  sale  to  private  per- 
sons all  tidelands  within  two  miles  of  any  in- 
corporated town  from  the  time  the  incorporat- 
ing act  was  passed  nntil  its  repeal,  though  it 
was  never  accepted  by  the  inhabitants  by  the 
election  of  officers  or  organization  of  a  town 
government 

[Ed.  Note.— For  other  cases,  se"  Municipal 
Corporations,  Cent  Dig.  {$  14-18;  Dec.  Dig. 
i  8.« 

For  other  definitiona,  aee  Words  and  Phrases, 
ToL  4,  p.  3513.] 

18.  Municipal   Cobpokatioi<b   (5   1*)— Offi- 
cers—Necessity. 

An  incorporated  town  may  legally  exist 
without  officers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1,  1%;  Dec.  Dig. 
II.*] 

10.  PUBUO  Lands  (8  144*)— TiOKtAWDS— Es- 
toppel TO  Dent  Claim. 

That  patents  for  tidelands  were  issued  pur- 
suant to  a  land  contest  in  the  courts,  under 
Pol.  Code,  §  3414,  to  determine  the  rights  of 
opposing  claimants  to  purchase  the  land  would 
not  estop  the  state  from  showing  that  the  land 
was  reserved  from  sale  or  dedicated  to  the  pub- 
lic use,  so  tbat  a  valid  patent  therefor  could 
not  be  issued :  the  judgment  in  such  contest 
merely  determining  which,  if  either,  of  claim- 
ants was  a  qualified  purchaser,  and  not  wheth- 
er a  sale  is  authorized. 

[Ed.  Note.— For  other  cases,  aee  Public 
Lands,  Cent.  Dig.  §8  391-399;  Dec.  Dig.  8 
144.*] 

20.  Public  Lands  (8  144*)— Sale  of  Public 

Lands— Validitt  of  Sale. 

A  purported  sale  of  tidelands  within  two 
miles  of  the  corporate  limits  of  the  town  of 
WUmington  was  invalid  under  Pol.  Code,  8 
3488,  and  Const,  art.  15,  8  3,  withholding  from 
sale  all  tidelands  within  two  miles  of  an  in- 
corporated c)ty,  where  the  application  and  sur- 
vey were  filed  and  made  before  the  incorporat- 
ing act  wns  repealed,  though  the  patent  was 
Issued  tlici  rafter. 

[Ed.  Note.- For  other  cases,  see  Public 
Lands,  L'liiU  Dig.  88  391-399;  Dec.  Dig.  8 
144.») 


21.  Public  Lands  d  144*)— Pazert— Dmoi 

Attack. 

An  action  by  the  state  to  declare  invalid 
a  patent  to  tidelands  is  a  direct  attack,  so  that 
the  rule  prohibiting  collateral  attack  in  luck 
cases  is  not  applicable. 

(Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  88  391-399;    Dec  Dia.   « 

22.  Public  Lands  (8  144*)— Sale  of  Public 
Lands— Validitt. 

All  the  acts  of  administrative  officers  ot 
the  state  with  respect  to  the  sale  of  public 
lands,  such  as  tidelands,  which  have  been  with- 
held by  the  state  from  sale,  are  absolutely  void 
and  not  merely  voidable,  so  tbat  they  cannoi 
be  ratified  or  validated  by  the  aubsequent  acti 
of  the  officers  themselves. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  88  391-399;  Dec.  Dig.  < 
144.*] 

In  Bank.  Appeal  from  Superior  Court,  Loa 
Angeles  County ;  Walter  Bordwell,  Judge. 

Action  by  the  PeoiJle  of  the  State  of  Califor 
nla,  on  Information  of  U.  S.  Webb,  Attornej 
General,  against  tbe  California  Flsb  Company 
and  others.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal.    Aflirmed. 

See,  also,  138  Pac.  94,  for  partial  dissent- 
ing opinion  in  the  present  case. 

Gibson,  Dunn  &  Crutcher  and  Sheldon  Bor- 
den, all  of  Los  Angeles  (J.  W.  McKlnley. 
Frank  Karr,  Ward  Chapman,  Edward  E.  Ba- 
con, and  W.  R.  Millar,  all  of  Los  Angeles,  of 
counsel),  for  appellants.  U.  S.  Webb,  Atty. 
Gen.,  LesUe  R.  Hewitt,  John  W.  Shenk,  A.  P. 
Fleming,  and  Anderson  &  Anderson,  all  of 
Los  Angeles,  for  respondent.  John  Jewett 
Earle  and  Edward  W.  Eiigs,  both  of  Oak- 
land, and  Titus,  Creed  ft  Dall,  of  San  Fran- 
cisco, amid  curiae. 

SHAW,  J.  The  defendants  appeal  from  the 
Judgment,  and  from  an  order  denying  their 
motion  for  a  new  trial. 

This  Is  one  of  a  series  of  nine  cases  begun 
by  the  state  of  California  to  quiet  its  title 
to  certain  lands  embraced  in  state  patents 
executed  to  the  predecessors  in  interest  of  the 
defendants,  under  the  general  statutes  au- 
thorising the  sale  of  swamp  and  overflowed, 
salt-marsh,  and  tide  lands.  Tbe  lands  lie  in 
and  adjacent  to  the  bay  of  San  Pedro,  also 
known  as  Wilmington  Bay.  The  other  cases 
are  numbered,  respectively,  on  our  Los  An- 
geles register  as  People  t.  Southern  Pac.  Ry. 
Co.  (No.  3056)  138  Paa  94;  People  v.  Ban- 
ning Co.  (No.  3057,  No.  3058)  138  Pac.  100: 
People  V.  Southern  Paa  Ry.  Co.  (No.  3059) 
147  Pac.  274;  People  v.  Banning  Co.  (No. 
3061)  140  Pac.  501 ;  Id.  (No.  3077)  140  Pac. 
687;  Id.  (No.  3078)  138  Pac  101;  and  People 
V.  Soatbem  Pac.  Ry.  Ca  (Na  8079)  138  Pac. 
103.  All  of  these  cases  were  submitted  at  the 
same  time.  Tbe  tracts  involved  in  the  series 
of  cases,,  except  one,  were  sold  as  tidelaiulH. 
The  one  exception  involves  tbe  land  embraced 
in  No.  3077,  and  was  sold  as  swamp  laud. 
We  take  up  tbe  present  case,  which  involves 
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ttdeland  location  132  alone,  because  It  pre- 
sents the  two  main  questions  upon  which  all 
of  the  cases  depend,  and  Is  free  from  other 
questions  of  Importance  which  may  be  better 
treated  In  connection  with  the  particular  case 
in  which  they  arise.  Our  discussion  and  con- 
tusions upon  these  two  principal  questions 
will  apply  to  and  control  all  of  the  cases. 
It  is  conceded  that  San  Pedro  Bay  Is  and 
always  has  been  navigable  waters  of  this 
state  and  of  the  United  States.  The  applica* 
tlon  and  survey  for  tldeland  location  132  was 
approved  on  April  21,  1886,  payment  was 
made  in  full  on  May  4,  1886,  the  certificate 
was  Issued  on  that  day,  and  a  patent  was  is- 
sued on  May  31,  1887,  to  Merlck  Reynolds, 
under  whom  the  defendants  claim  title. 

The  land  has  been  occupied  by  the  parties 
defendant  and  others  in  privity  with  them 
under  wharf  franchises,  and  improvements 
for  purposes  of  navigation  have  been  made 
thereon  in  pursuance  of  said  franchises. 
Those  franchises  and  improvements,  by  stip- 
ulation of  the  parties,  were  vrithdrawn  from 
consideration,  and  were  not  adjudicated  by 
the  court  below.  Whatever  rights  the  parties 
may  have  thereto  will  renaain  unaffected  by 
our  Judgment  on  the  appeals.  The  superior 
court  gave  judgment  for  the  plaintiff,  declar- 
ing the  Reynolds  patent  void,  and  that  the 
defendants  have  no  interest  in  the  land  under 
it  The  tract  Is  all  below  the  Une  of  ordi- 
nary high  tide. 

In  speaking  of  the  tidelands  in  controversy, 
we  are  to  be  understood  as  referring  only  to 
the  land  lying  between  the  ordinary  high 
and  low  tide  Unes.  Some  of  the  land  involv- 
ed in  some  of  the  cases  is  submerged  land, 
below  the  Une  of  ordinary  low  tide. 

The  two  principal  questions  mentioned  are, 
first,  the  effect  of  a  patent  issued  under  the 
provisions  of  the  Political  Code  for  the  sale 
of  swamp  and  overflowed,  salt-marsh,  and 
tide  lands,  upon  the  public  easement  for  nav- 
igation and  fishery,  and  upon  the  title  of  the 
state  to  the  soil ;  second,  the  effect  of  the  act 
of  February  20, 1872,  purporting  to  create  the 
town  of  Wilmington,  to  bring  into  operation 
certain  statutory  and  constitutional  provi- 
sions reserving  swamp  and  tide  lands  from 
sale. 

1.  The  effect  of  a  patent  for  tidelands: 
These  patents  were  Issued  under  and  in  pur- 
suance of  the  laws  of  the  state  of  California 
providing  for  the  sale  by  the  state  of  swamp 
and  overflowed,  salt-marsh,  and  tide  lands, 
being  arUcIe  2,  c.  1,  tit  8,  pt  3,  of  the  PoUt- 
ical  Code,  embracing  sections  3440  to  3493^, 
inclusive.  It  is  admitted  on  behalf  of  plain- 
tiff that  the  proceedings  leading  up  to  and 
Including  the  Issuance  of  these  patents  were 
regular  in  form,  and  according  to  the  provi- 
sions of  the  law  above  mentioned  in  force  at 
the  time.  The  plaintiff  claims  that  the  pat- 
ents to  the  lands  sold  as  tidelands  are  in- 
valid, because  the  land  Is  not  and  never  has 
been  suitable  for  agriculture,  or  reclalmable 
for   agricoltural   purposes,   and   either   lies 


wholly  under  navigable  waters,  or  la  covered 
by  the  water  at  ordinary  high  Ode,  being 
of  that  class  of  land  which  the  state  acquired 
solely  by  virtue  of  its  sovereignty,  and  held  in 
trust  for  the  pnbllc  uses  of  navigation  and 
fishery. 

[1]  It  is  a  well-established  proposition  that 
the  lands  lying  between  the  lines  of  ordinary 
high  and  low  tide,  as  well  as  that  within  a 
bay  or  harbor,  and  permanently  covered  by 
its  waters,  belong  to  the  state  in  its  sovereign 
character,  and  are  held  in  trust  for  the  public 
purposes  of  navigation  and  fishery.  A  pub- 
lic easement  and  servitude  exists  over  these 
lands  for  those  purposes.  In  Martin  v.  Wad- 
dell,  41  U.  a  (16  Pet)  410, 10  L.  Ed.  997,  Chief 
Justice  Taney  said:  "When  the  revolution 
took  place,  the  people  of  each  state  became 
themselves  sovereign,  and  in  that  character 
hold  the  absolute  right  to  all  th^r  navigable 
waters,  and  the  soils  under  them,  for  their 
own  common  use."  In  Illinois  G.  By.  v.  Il- 
linois, 146  U.  S.  452,  13  Sup.  Ct  118,  36  L. 
Ed.  1018,  the  court  defined  this  trust  as  fol- 
lows: "It  is  a  title  held  in  trust  for  the  peo- 
ple of  the  state  that  they  may  enjoy  the  navi- 
gation of  the  waters,  carry  on  commerce  over 
them,  and  have  the  liberty  of  fishing  therein 
freed  from  the  obstruction  or  Interference  of 
private  parties.  •  •  •  The  control  of  the 
state  for  the  purposes  of  the  trust  can  never 
be  lost  except  as  to  such  parcels  as  are  used 
in  promoting  the  Interests  of  the  public  there- 
in, or  can  be  disposed  of  without  any  sub- 
stantial impairment  of  the  public  interest  in 
the  lands  and  waters  remaining."  In  Ward 
V.  Mulford,  32  Cal.  372,  the  court  said:  "Such 
land  is  held  by  the  state  in  trust  and  for  the 
benefit  of  the  people.  The  right  of  the  state 
is  subservient  to  the  public  rights  of  naviga- 
tion and  flishery,  and  theoretically,  at  least 
the  state  can  make  no  disposition  of  them 
prejudicial  to  the  right  of  the  public  to  use 
them  for  the  purposes  of  navigation  and  fish- 
ery, and,  whatever  disposition  abe  does  make 
of  them,  her  grantee  takes  them  upon  the  same 
terms  upon  which  she  holds  them,  and  of 
course  subject  to  the  public  rights  above  men- 
tioned." To  the  same  effect,  see  Eldrldge  v. 
Co  well,  4  Cal.  87;  Guy  v.  Hermance,  5  CaL 
74,  63  Am.  Dec.  85;  Lux  v.  Haggin,  69  Gal. 
255,  4  Pac.  919, 10  Pac.  674 ;  Oakland  r.  Oak- 
land W.  F.  Co.,  118  Cal.  183,  60  Pac.  277; 
People  ▼.  Kerber,  152  GaL  733,  93  Pac.  878, 
125  Am.  St  Rep.  93;  Messenger  v.  Kingsbury, 
158  Cal.  613,  112  Pac.  65 ;  Forestier  v.  John- 
son, 164  Cal.  30,  127  Pac.  156;  Shivley  v. 
Bowlby,  152  U.  S.  29,  14  Sup.  Gt  648,  38  li. 
Ed.  331;  United  States  v.  Chandler-Dunbar 
Co.,  229  U.  S.  63,  33  Sup.  Ct  667,  57  L.  Ed. 
1063,  decided  by  the  Supreme  Court  of  Unit- 
ed States  May  26,  1913. 

[2]  It  is  also  settled  that  in  the  adminis- 
tration of  this  trust  when  the  plan  or  system 
of  Improvement  or  development  adopted  by 
the  state  for  the  promotion  of  navl^tlon  and 
commerce  cuts  off  a  part  of  these  tidelands 
or  submerged  lands  from  the  public  channels. 
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80  that  they  are  no  longer  nseful  for  naviga- 
tion, the  state  may  thereupon  sell  and  dispose 
of  such  excluded  lands  into  private  ownership 
or  private  uses,  thereby  destroying  the  pub- 
lic easement  In  snch  portion  of  the  lands,  and 
giving  them  over  to  the  grantee,  free  .from 
public  control  and  use.  On  this  subject,  in 
IlUnoiB  O.  Ry.  V.  Illinois,  supra,  the  court 
said:  "It  is  grants  of  parcels  of  lands'  under 
navigable  waters  that  may  afford  the  founda- 
tion for  wharves,  piers,  docks,  and  other 
structures  in  aid  of  commerce,  and  grants  of 
parcels  which,  being  occupied,  do  not  sub- 
stantially impair  the  public  interest  in  the 
lands  and  waters  remaining  that  are  chiefly 
considered  and  sustained  in  the  adjudged 
cases  as  a  valid  exercise  of  legislative  pow- 
er consistently  with  the  trust  to  the  public 
upon  which  snch  lands  are  held  by  the  state." 
Ward  V.  Mulford,  supra ;  Taylor  v.  Underbill, 
40  Cal.  473 ;  Kimball  v.  Macpberson,  46  Oal. 
107, 108 ;  Oakland  v.  Oakland  W.  F.  Ck>.,  supra, 
118  GaL  184,  50  Paa  277 ;  People  v.  Kerber, 
supra;  Messenger  v.  Kingsbury,  supra.  The 
most  striking  instance  of  the  exercise  of  this 
power  of  the  absolute  disposition  of  such  tide 
or  submerged  lands  by  the  state  of  California 
is  found  in  the  laws  providing  for  the  Im- 
provement of  the  water  front  of  San  Fran- 
cisco. By  these  laws  the  water  front  line 
was  fixed,  cutting  oft  from  navigation  a  large 
area  of  land  which  was  subject  to  the  dally 
flux  and  reflux  of  the  tides,  and  part  of  the 
lands  always  under  water,  upon  which  line 
a  sea  wall  was  constructed,  and  the  area 
landward  of  this  wall  was  subsequently  sur- 
veyed into  lots  and  streets,  sold  into  private 
ownership,  and  filled  in  for  private  use.  This 
area  now  constitutes  a  large  portion  of  the 
business  section  of  San  Francisco.  The  fol- 
lowing cases  recognize  the  authority  of  the 
state  to  make  such  absolute  disposition  of 
these  particular  lands:  EUdrldge  v.  Cowell, 
supra:  Ony  v.  Hermance,  supra;  Hyman  v. 
Read,  13  Cal.  444;  HoUaday  v.  Friable,  16 
Cal.  634;  Wheeler  v.  MiUer,  16  Cal.  125; 
Seabury  v.  Arthur,  28  Cal.  142;  People  v. 
Klumpke,  41  OaL  277;  Knight  v.  Hatght,  61 
Cal.  171;  Friedman  v.  Nelson,  53  Cal.  689; 
Le  Roy  V.  Dunkerly,  64  Oal.  450 ;  Knight  v. 
Roche,  56  Cal.  21;  People  v.  WllUams,  64 
Cal.  408,  2  Pac.  803;  San  Francisco  v.  Straut, 
84  CaL  124,  24  Pac.  814. 

In  view  of  these  well-settled  propositions, 
it  is  obvious  that  the  claim  of  the  plaintiff  to 
the  effect  that  such  lands  cannot,  under  any 
circumstances,  be  alienated  in  fee  to  private 
parties  to  the  exclusion  of  the  public  cannot 
be  sustained.  The  main  contention  of  the 
plaintiff  with  req>ect  to  this  and  all  the  oth- 
er of  the  series  of  cases  above  mentioned  is 
that  the  provisions  of  the  Political  Code 
aforesaid,  under  which  the  predecessors  in 
interest  of  the  respecttve  defendants  obtained 
snch  title  as  the  defendants  have  to  the  land, 
were  not  enacted  by  the  Legislature  in  pur- 
suance of  any  design  to  promote,  regulate, 
or  contjxil  navigation,  but  were  a  part  of  the 


s<^eme  or  system  designed  for  the  sale  of 
proprietary  lands  of  the  state  suitable  for 
reclamation  and  agriculture,  and  hance  that 
these  provisions  do  not  authorize  the  sale 
into  private  ownership  of  tldelands  lying  up- 
on a  navigable  bay,  and  suitable  for  use  In 
furtherance  of  navigation,  or  that,  if  these 
laws  do  authorize  the  sale  of  the  title  to  the 
soil  of  lands  of  tliis  character,  they  were 
not  intended  to  affect  the  public  rights  of 
navigation  or  fishery,  and  do  not  give  to  the 
patentee  anything  more  than  the  title  to  the 
soli  subject  to  the  aforesaid  public  rights 
and  uses.  The  defendants  contend  that 
these  laws  were  intended  to  and  do  author- 
ize the  sale  of  such  lands  to  private  use, 
that  they  are,  in  effect,  a  decision  by  the 
state  that  the  tldelands  which  its  officers 
may  thereafter  sell  under  these  laws  are 
unnecessary  for  navigation  or  fishery,  and 
that  the  state's  decision  thus  made  in  re- 
gard to  this  matter  Is  conclusive.  The  pre- 
cise task  before  us,  therefore,  is  to  ascertain 
whether  these  statutes  were  designed  merely 
to  authorize  the  transfer  of  the  title  of  the 
soil  for  such  private  use  as  should  not  In- 
terfere with  the  public  rights  of  navigation 
and  fishery,  and  subject  always  to  the  public 
use,  or  whether  the  intent  was  to  destroy  the 
public  use  entirely,  and  convey  the  land  in 
fee. 

[3]  We  had  this  question  under  consider- 
ation in  the  recent  case  of  Forestler  v. 
Johnson,  supra.  The  plaintiff  In  that  case 
had  purchased  from  the  state,  as  tldelands, 
premises  embraced  in  a  navigable  bay  open- 
ing into  the  bay  of  San  Francisco,  known  as 
"Fly's  Bay."  He  sued  to  enjoin  the  defend- 
ants from  trespassing  thereon  by  navigating 
boats  over  the  water  for  the  purpose  of  hunt- 
ing and  fishing  at  times  when  the  land  was 
covered  with  water.  The  defendants  claim- 
ed DO  rights  over  the  land,  except  the  right 
as  citizens  of  the  state  to  exercise  the  pub- 
lic right  of  navigation,  and,  while  doing  so, 
to  fish  or  hunt  over  the  premises.  The  great- 
er part  of  the  bay  was  covered  and  uncov- 
ered daily  by  the  tides.  The  nature  of  the 
right  asserted  by  the  defendants,'  and  their 
admission  as  to  the  title  to  the  soil,  made  it 
unnecessary  to  determine  whether  or  not  the 
patent  conveyed  such  title.  The  case  pre- 
sented the  question  whether  a  patent  for 
tldelands,  under  these  laws,  terminated  the 
public  right  of  navigation  and  fishery  over 
the  land  embraced  therein.  It  was  held 
that  the  patent  did  not  terminate  these  pub- 
lic uses,  but  merely  conveyed  to  the  patentee 
the  title  to  the  soil  subject  to  the  public 
right  of  navigation  and  fisher:^,  and  that 
the  plaintiff  was.  not  entitled  to  enjoin  the 
defendants  from  exercising  these  public 
rights.  In  this  connection  the  court  referred 
to  article  15,  i  2,  of  the  Constitution,  which  ■ 
is  as  follows:  "No  individual,  partnership  or 
corporation,  claiming  or  possessing  the  fron- 
tage of  tidal  lands  of  ■  Iiarbor,  bay,  inlet. 
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estnary,  or  other  navigable  water  In  this 
state,  shall  be  penaltted  to  exclude  the  right 
of  way  to  such  v/ater  whenever  It  Is  requir- 
ed for  any  public  purpose,  nor  to  destroy  or 
obstruct  the  free  navigation  of  such  water; 
and  the  Legislature  shall  enact  such  laws  as 
will  give  the  most  liberal  construction  to 
this  provision,  so  that  access  to  the  naviga- 
ble waters  of  this  state  shall  be  always  at- 
tainable for  the  people  thereof."  The  pro- 
visions of  the  Constitution  are  mandatory 
and  prohibitory.  They  are  binding  upon 
every  department  of  the  state  government, 
legislative,  executive,  and  Judicial.  Article 
1,  {  22.  All  prcWous  laws  inconsistent  there- 
with ceased  to  be  effective  upon  the  adoption 
thereof.  Article  22,  |  1.  The  effect  of  the 
Rcction  above  quoted  is  that,  no  matter  wtiat 
effect  a  subsequent  sale  of  tidelands  may 
have  to  pass  title  to  the  soil  of  the  tidal  lands 
of  a  navigable  bay,  such  as  that  of  San 
Pedro  or  Wilmington,  it  cannot  be  effective 
to  give  the  patentee  a  right  to  destroy,  ob- 
struct, or  injuriously  affect  the  public  right 
of  navigation  in  the  waters  thereof.  Since 
tbe  adoption  of  that  Constitution  in  1879,  if 
not  before,  grants  of  such  lands  by  the  state 
carry,  at  most,  only  the  title  to  tbe  soil  sub- 
ject to  the  public  right  of  navigation.  This, 
of  necessity,  would  save  to  the  state,  or  Its 
authorized  agencies,  tbe  right  to  enter  upon 
such  lands  and  make  such  erections  thereon, 
or  changes  therein,  as  it  may  And  necessary 
or  advisable  to  adapt  tbe  premises  for  use 
in  navigation,  and  provide  access  thereto  for 
that  purpose,  or  in  furtherance  thereof. 

The  record  in  these  several  cases  shows 
that  the  purchasers  of  tbe  tidelands,  under 
whom  the  defendants  claim,  paid  the  pur- 
chase money  for  their  respective  lands  after 
the  Constitution  of  1879  took  effect  The 
earliest  payment  made  was  under  tldeland 
location  No.  57,  covering  land  involved  in 
L.  A.  No.  3057,  entitled  the  People,  etc.,  v. 
Banning  Co.  et  al.  The  Brst  Installment  of  the 
purchase  money  under  that  location  was  paid 
to  the  state  on  March  5,  1880.  Tbe  conse- 
quence is,  under  the  authorities  about  to  he 
cited,  that  the  several  purchasers  had  no 
vested  right  in  the  land,  or  any  enforceable 
contract  against  the  state  for  the  purchase 
thereof,  at  tbe  time  the  Constitution  of  1879 
took  effect  Hence  it  follows  that,  regard- 
less of  the  question  whether  the  provisions 
of  the  Political  Code  were  intended  to  au- 
thorize a  sale  in  fee  or  not,  the  sales  made 
under  It  after  tbe  Constitution  took  effect 
Including  those  to  the  predecessors  of  the  de- 
fendant, are  all  impressed  with  the  limita- 
tions, reservations,  and  qualifications  impos- 
ed by  the  aforesaid  provision,  and  the  es- 
tates held  by  the  defendants  are  subject 
thereto.  In  Messenger  v.  Kingsbury,  supra, 
158  CaL  615,  112  Pac.  67,  It  is  said  that  "an 
applicant  who  has  merely  filed  his  aOldavlt 
and  application  to  purchase,  without  paying 
any  part  of  the  purchase  price,"  under  the 
provisions  of  the  Political  Code  for  the  sale 


of  tldelanda,  "has  no  such  vested  right  as 
will  prevent  a  termination  of  the  opportunity 
to  purchase  upon  a  repeal  of  Uie  law  provid- 
ing for  such  sale."  See,  also,  Polk  v.  Sleep- 
er, 158  Cal.  634,  112  Pac  1T9,  and  cases  tber« 
cited.  The  decision  in  Hinckley  v.  Fowler, 
43  Cal.  63,  so  far  as  it  announces  the  rule 
that  the  filing  of  the  applicatioii  creates  a 
contract  binding  on  the  state  before  any  part 
of  the  price  is  paid,  must  be  considered  as 
overruled  by  the  later  decisions.  Upon  the 
same  principle,  such  applicant  had  no  such 
vested  right  as  would  prevent  tbe  xtate  from 
altering  the  conditions  of  tbe  sale,  and  add- 
ing a  reservation  withholding  a  part  of  tbe 
estate  previously  offered,  so  that  tbe  pur- 
chaser who  thereafter  completed  a  sale, 
under  a  previous  application,  but  without 
previous  payment,  would  take  the  title  of 
the  state,  subject  to  such  restrictions,  lim- 
itations, and  reservations  as  the  state  had 
determined  to  Insert  In  the  meantime.  This 
principle  has  often  been  decided,  and  Is  thor- 
oughly established  by  the  cases  referred  to 
in  the  opinion  in  the  Messenger  Case.  Eck- 
art  V.  Campbell,  39  Cal.  256;  Johnson  v. 
Squires,  55  Cal.  103;  Dillon  r.  Salonde,  68 
Cal.  267,  9  Pac.  162;  Urton  ▼.  Wilson,  65 
Cal.  11,  2  Pac.  411;  Mosely  v.  Torrence,  71 
Cal.  318,  12  Pac.  430;  Manley  v.  Cunningham, 
72  Cal.  236,  13  Pac.  622;  Klaaber  v.  Big- 
gins, 117  CaL  451,  49  Pac  466.  Tbe  neces- 
sary conclusion  from  these  authorities  and 
these  facts  is  that  the  defendants,  as  against 
the  state  of  California,  do  not  hold  the  en- 
tire title  and  interest  in  the  tidelands,  but 
that  their  respective  estates  in  such  land, 
if  any  they  have,  are  each  subject  to  the 
easement  and  servitude  of  the  public  for  pur- 
poses of  navigation,  and  for  commerce  by 
means  of  navigation,  and  to  the  public  right 
of  free  access  to  the  navigable  waters  over 
the  frontage,  whenever  it  is  necessary  for 
such  public  purpose. 

The  same  conclusion  follows  from  a  con- 
sideration of  the  provisions  of  the  Political 
Code,  apart  from  the  effect  of  the  Constitu- 
tion thereon.  We  so  held  in  ForesOer  v. 
Johnson,  supra.  Owing  to  the  much  greater 
Interests  here  involved,  and  the  much  more 
elaborate  argument  In  the  present  cases,  we 
think  It  proper  to  treat  the  subject  further. 
Tbe  dates  and  pages  of  the  official  volumes 
where  are  found  the  previous  statutes  out  of 
which  grew  the  provisions  of  the  Political 
Code  relating  to  the  sale  of  swamp  and  over- 
flowed, salt-marsh,  and  tide  lands  are  as 
follows:  Act  of  April  28,  1855  (Stats.  1855,  p. 
189);  act  of  April  21,  1858  (Stats.  1858,  p. 
198),  amending  act  of  1859  (Stats.  1859,  p. 
340),  amending  and  confirming  act  of  May  14, 
1861  (Stats.  1861,  p.  363);  act  of  May  13, 
1861,  the  first  provision  for  reclamation  dis- 
tricts (Stats.  1861,  p.  356) ;  act  of  April  27, 
1863,  providing  a  general  scheme  for  the  sale 
of  all  state  lands,  including  the  swamp  and 
overflowed  and  all  other  proprietary  lands, 
and  also  tidelands  (Stats.  1863,  p.  591) ;  act 
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for  the  reclamation  of  salt-marsh  and  tide 
lands,  April  27,  1863  (StaU.  1863,  p.  684),  re- 
TlsLog  act  of  March  28,  1868,  embracing  all 
classes  of  land  belonging  to  the  state,  and  re- 
pealing all  other  laws  on  the  subject  (Stats. 
1867-68,  p.  607) :  act  of  March  27,  1872,  le- 
galizing sales  and  patents  of  swamp  and 
overflowed,  salt-marsh,  and  tidelands  where 
mistake  had  been  made  in  designating  the 
class  of  land  (Stats.  1871-72,  p.  622). 

But,  although  the  above-cited  acts  show 
that  the  sale  of  tidelands  was  authorized  by 
the  various  statutes  enacted  after  1859,  It  is 
apparent  from  their  provisions  that  it  was 
not  done  In  the  Interest  of  navigation,  or 
with  any  reference  whatever  to  navigation. 
The  only  provision  having  any  tendency  to 
protect  or  preserve  the  public  easement  for 
navigation,  prior  to  the  year  1870,  consisted 
of  reservations  of  lands  in  and  within  a  spec- 
ified distance  of  certain  cities,  and  there- 
after, and  until  1901,  of  lands  within  five 
miles  of  named  cities,  and  within  two  miles 
of  all  other  Incorporated  towns  and  cities. 
From  and  after  1901  the  statute  reserved 
tidelands  only  within  those  limits.  These  res- 
ervations, prior  to  1901,  applied  to  swamp 
and  overflowed  lands,  as  well  as  tidelands. 
The  purpose  of  the  reservations  was  not  stat- 
ed in  any  of  the  statutes.  As  they  applied, 
prior  to  1901,  to  both  swamp  lands  and  tide- 
lands,  the  former  of  which  was  not  held  in 
trust  by  the  state  for  navigation,  but  was 
proprietary  land,  for  the  most  part  far  from 
navigable  wdter,  it  is  clear  that  even  the  res- 
ervations were  not  made  solely  In  the  inter- 
est of  navigation. 

There  has  never  been  any  provision  re- 
garding navigation  in  any  of  these  statutes, 
and  no  inquiry  or  determination  on  tbe  sub- 
ject, or  In  reference  to  it,  was  authorized. 
No  board  or  oGQcer  was  given  any  discretion 
or  authority  to  ascertain  whether  any  land 
applied  for  was  or  was  not  required  for  pur- 
poses of  navigation,  or  what  effect  their  rec- 
lamation or  use  for  private  purposes  would 
have  upon  navigation  and  commerce.  The 
surveyor-general's  approval  of  tbe  applica- 
tion and  survey  was  necessary.  But  this  re- 
quirement applied  only  to  the  form  of  the 
survey  and  application,  and  the  qnaliflca- 
tlons  of  tbe  applicant  It  did  not  empower 
him  to  reject  tbe  application,  on  the  ground 
that  tbe  land  was  not  suitable  for  cultiva- 
tion, or  that  it  was  needed  for  navigation, 
or  that  Its  sale  to  private  use  would  Inter- 
fere with  or  destroy  the  public  easement  to 
which  such  land  is  dedicated.  The  applicant 
determined  what  land  he  desired  to  buy,  he 
caused  it  to  be  surveyed,  if  that  had  not  al- 
ready been  done,  he  made  his  application, 
and,  U  he  was  a  person  qualified  to  buy,  and 
bis  proceedings  were  regular  in  form,  be 
thereupon  became  entitled  to  complete  the 
trarchase,  and  conld  compel  the  officers  of 
the  state  to  execute  tbe  title  papers  neces- 
sary to  convey  It  to  bim,  on  payment  of  the 
fixed  price  of  $1  an  acre. 


Tbe  tidelands  embraced  In  these  statutes, 
under  the  generally  accepted  meaning  of  that 
term,  includes  the  entire  6ea  beach  from  tbe 
Oregon  line  to  Mexico  and  the  shores  of  ev- 
ery bay,  inlet,  estuary,  and  navigable  stream 
as  far  up  as  tide  water  goes,  and  until  it 
meets  the  lands  made  swampy  by  the  over- 
flow and  seepage  of  fresh-water  streams.  It 
Is  not  to  be  assumed  that  the  state,  which  is 
bound  by  the  public  trust  to  protect  and  pre- 
serve this  public  easement  and  use,  should 
have  intentionally  abdicated  the  trust  as  to 
all  land  not  within  the  very  limited  areas  of 
the  reservations,  and  directed  the  sale  of 
any  and  every  other  part  of  the  land  along 
the  shores  and  beaches  to  exclusive  private 
use,  to  the  destruction  of  the  paramount  pub- 
lic easement,  wbich  it  was  its  duty  to  pro- 
tect, and  for  the  protection  and  regulation  of 
which  it  received  Its  title  to  such  lands. 

The  history  of  the  legislation  on  the  sub- 
ject plainly  shows  that  the  object  of  tbe  Leg- 
islature has  been  to  secure  tbe  reclamation 
of  land  suitable  for  agriculture,  and  make  it 
productive.  The  first  statutes,  those  of  1855 
and  1858,  with  tbe  amendment  of  1859,  pro- 
vided only  for  tbe  sale  of  swamp  lands. 
These  embraced  large  areas  In  the  Interior 
of  the  state,  situated  In  the  San  Joaquin  and 
Sacramento  valleys,  and  extending  down  to 
tide  water  In  the  bay  of  San  Francisco. 
There  tbe  tide  flats  in  many  places  merged 
into  them  imperceptibly,  making  it  difficult 
to  distinguish  between  them.  The  act  of 
May  13,  1861,  was  the  first  law  providing  for 
reclamation  districts.  Section  27  of  this  act 
declared  that  it  should  apply  equally  to 
tidelands  and  swamp  lands.  No  law  at  that 
time  authorized  tbe  sale  of  tidelands.  The 
next  day,  by  tbe  act  of  May  14,  1861,  all 
sales  of  tidelands  made  under  the  swamp 
land  sale  acts  were  ratified  and  confirmed, 
and  It  was  also  provided  that  thereafter  any 
unsold  tldeland  could  be  purchased  under 
the  laws  for  tbe  sale  of  swamp  and  over- 
flowed lands,  referring  to  said  acts  of  1858  - 
and  1859.  The  inclusion  of  tidelands  in  tbe 
laws  authorizing  the  sale  of  swamp  lands 
thus  appears  to  have  been  originally  due  to 
tbe  fact  that  some  of  that  class  of  land  had 
been  inadvertently  sold  by  tbe  officers  of 
the  state  as  swamp  land.  The  reclamation 
act  of  1861  was  superseded  by  the  act  of 
April  27,  1863  (Stats.  1863,  p.  684),  passed  on 
the  same  day  as  the  aforesaid  act  for  the 
sale  of  swamp  and  tide  lands.  Stats.  1863,  p. 
591.  Both  of  these  acts  classified  the  tide- 
lands  with  tbe  swamp  lands.  Ever  since 
1863  tbe  acts,  including  the  Code,  have  pro- 
vided for  tbe  sale  of  swamp  land  and  tide- 
lands  by  tbe  same  procedure,  and  have  also 
prorided  for  reclamation  thereof  by  means 
of  public  reclamation  districts.  The  act  of 
Congress  donating  the  swamp  lAnd  to  the 
state  declared  the  purpose  to  be  to  enable  the 
state  "to  construct  the  necessary  levees  and 
drains  to  reclaim"  such  lands,  and  tbe  dona- 
tion was  made  because  tbe  iMida  were^^nflt  r> 
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for  cultiTation  in  their  natnral  condition. 
Act  Sept  28,  1850,  c.  84  (9  Stats.  619).  While 
it  thus  appears  that  the  object  of  the  stat- 
utes has  been  the  sale  of  these  lands  in  or- 
der that  they  might  be  reclaimed  and  devot- 
ed to  agriculture,  no  provision  whatever  was 
made  for  the  separation  of  tidelauds  fit 
only  for  reclamation  and  agriculture,  and 
never  covered  by  waters  which  could  be 
deemed  navigable,  from  those  situated  on 
the  shore  of  ;iavlgable  bays  and  rivers  and 
on  the  sea  beaches.  This  apparent  neglect 
and  failure  even  to  mention  the  paramount 
Interests  of  navigation  shows  that  there  was 
no  intention  to  deal  with  that' subject,  or  to 
affect  the  public  easement  for  that  purpose- 
Li]  There  is  also  a  rule  of  statutory  con- 
struction leading  to  the  same  conclusion.  A 
statute  will  not  be  construed  to  impair  or 
limit  the  sovereign  power  of  the  state  to  act 
in  its  governmental  capacity,  and  perform  its 
governmental  functions  in  behalf  of  the  pub- 
lic in  general,  unless  such  Intent  clearly  ap- 
pears. "The  state  is  not  bound  by  general 
words  in  a  statute,  which  would  operate  to 
trench  upon  its  sovereign  rights,  injuriously 
affect  Its  capacity  to  perform  its  functions, 
or  establish  a  right  against  it"  Mayrbofer 
V.  Board,  89  CaL  112,  26  Pac  846,  23  Am.  St 
Rep.  451.  This  case  decides  that  a  public 
schoolhouse  is  not  llenable  under  the  me- 
chanic's lien  law  applying  to  "property"  gen- 
erally, and  without  express  limitation.  For 
further  Illustration,  it  has  been  held  that 
the  state  cannot  be  sued,  under  section  1050, 
Code  of  Civil  Procedure,  giving  a  right  of 
action  "by  one  person  against  another"  in 
certain  cases  (Whlttaker  v.  Tuolumne,  96 
Car.  101,  30  Pac.  1016);  that  a  school  dis- 
trict cannot  be  garnisheed  as  a  "person" 
owing  the  Judgment  debtor,  under  section 
642,  Code  of  Civil  Procedure  (Skelly  v. 
School  Dist,  103  Cal.  655,  37  Pac.  643) ;  that 
a  schoolhouse  is  not  subject  to  assessment 
for  street  work,  although  the  language  of 
the  statute  would  include  its  property  (Wit- 
ter V.  School  Dist..  121  Cal.  351,  63  Faa 
905,  66  Am.  St  Rep.  33);  and  that  the 
state  is  not  bound  by  a  statute  of  limita- 
tions purporting  to  apply  "in  all  cases"  (Russ 
V.  Crichton,  117  Cal.  695,  49  Pac.  1043).  In 
Oakland  v.  Oakland  W.  F.  Co.,  supra,  118 
Cal.  183,  50  Pac.  285,  the  court  says :  "The 
several  states  hold  and  own  the  lands  cov- 
ered by  navigable  waters  within  their  re- 
spective iMundarles  in  their  sovereign  ca- 
pacity, and  primarily  for  the  purpose  of  pre- 
serving and  improving  the  public  rights  of 
navigation  and  fishery.  They  have  in  them  a 
double  right  a  Jus  publicum  and  a  Jus  pri- 
vatum. The  former  pertains  to  their  politi- 
cal power — their  sovereign  dominion — and 
cannot  be  Irrevocably  alienated  or  materially 
impaired.  The  latter  Is  proprietary,  and  the 
subject  of  private  ownership ;  but  it  is  alien- 
able only  in  strict  subordination  to  the  for- 
mer.   No  grant  of  lands  covered  by  navigable 


waters  can  be  made  which  will  impair  the 
power  of  a  subsequent  Legislature  to  regulate 
the  enjoyment  of  the  public  right  The  gran- 
tee takes  the  mere  proprietary  interest  in  the 
soil,  and  holds  it  subject  to  the  public  ease- 
ment" We  take  it  that  the  court  in  the  last 
sentence  was  speaking  of  grants  of  tidelands 
made  before  the  public  easement  had  been 
discontinued  and  abandoned  by  an  improve- 
ment in  the  interest  of  navigation  leaving  it 
remote  from  the  water  front  and  useless  for 
navigation.  Where  a  grant  of  land  not  thus 
separated  is  authorized  by  statute,  and  no 
reference  is  made  to  the  matter  of  naviga- 
tion, under  the  rule  above  stated  the  proper 
construction  of  the  statute  is  that  it  was  in- 
tended only  to  dispose  of  -the  Jus  privatum, 
leaving  the  public  easement  unimpsdred  and 
unaffected,  subject  to  the  future  control  and 
regulation  of  the  state. 

As  stated  in  Forestler  v.  Johnson,  supra, 
the  dedsions  heretofore  made  by  this  court 
bold  that  these  statutes  do  not  allow  the 
alienation  of  tidelands  free  from  the  public 
easement  In  Taylor  v.  Underbill,  supra,  the 
court  said  that,  even  if  the  title  of  the  state 
should  pass  to  the  buyer,  upon  a  sale  under 
the  act  of  1868,  "It  would  not  authorize  him 
to  change  the  water  front  or  obstruct  navi- 
gation ;"  that  a  sale  to  authorize  such  change 
"must  be  done  In  the  Interest  of  commerce" ; 
and,  in  effect,  that  the  advisability  of  such 
change  "must  first  be  determined  by  the  Leg- 
islature," and  that  no  such  right  "passes  to 
the  purchaser  under  the  laws  for  the  sale  of 
swamp  and  overflowed  land."  The  only  law 
existing  at  that  time  for  the  sale  of  tldeland 
was  that  classing  it  with  swamp  and  over- 
flowed land.  In  People  v.  Russ,  132  Cal.  102, 
64  Pac  111,  the  court  said  referring  to  the 
rights  of  the  owner  of  lands  bought  of  the 
state  under  the  provisions  of  the  Political 
Code  under  consideration:  ~  "The  right  of 
the  public  In  the  use  of  a  stream  as  a  public 
highway  Is  paramount  to  any  right  which  the 
owner  of  the  land  has  to  reclaim  bis  land 
from  overflow."  These  decisions  support  our 
construction. 

Other  decisions  go  further  and  declare  that 
these  laws  do  not  apply  to  tidelands  situated 
on  the  shores  of  the  ocean  between  high  and 
low  tide  Unea,  and  that  a  patent  for  such 
land  conveys  no  title  to  the  patentee.  Peo- 
ple V.  Morrill,  26  Cal.  336;  Kimball  v.  Mac- 
pherson,  46  Cal.  103;  People  v.  Cowell,  60 
CaL  400;  Upham  v.  Hosklng,  62  Cal.  255. 
It  was  upon  these  decisions  that  the  court 
below  predicated  its  conclusion  that  the  de- 
fendants had  no  title  to  the  lands  in  contro- 
versy. In  view  of  the  very  plain  language 
of  the  statutes  describing  tidelands  among 
those  authorized  to  be  sold,  we  do  not  feel 
that  we  can  follow  these  decisions.  People 
V.  Morrill  interpreted  the  act  of  May  14, 1861, 
in  connection  with  the  act  of  1858  as  amend- 
ed by  the  act  of  1859,  applying  only  to  the 
swamp  and  overflowed  lands.    The  latter  re- 
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paired  that  tbe  purchaeer  shonld  make  oath 
that  the  lands  vere  desired  for  the  purpose 
■of  "bettlement  and  reclamation  by  affiant," 
and  other  provisions  showed  that  the  recla- 
mation was  contemplated  for  agricultural 
purposes.  The  act  of  May  14,  1861,  confirm- 
«d  sales  of  tidelands  that  had  been  made  nn- 
4er  the  previous  statutes,  and  authorlEed 
sales  thereafter,  under  the  same  statutes,  of 
any  unsold  tidelands.  Under  these  circum- 
stances the  court  held  that  only  lands  suit- 
able for  agriculture  were  Induded  in  the  au- 
thorization, and  that  there  was  no  authority 
therein  for  the  sale  of  tidelands  on  the  ocean 
teach.  The  subsequent  statutes,  of  1863  and 
after,  did  not  require  the  applicant  to  make 
oath  that  he  desired  the  lands  for  settlement 
and  reclamation,  and  their  language  plain- 
ly embraces  all  tidelands.  This  decision  is 
therefore  scarcely  to  be  considered  as  au- 
thority for  the  proposition  that  the  subse- 
■quent  acts  did  not  authorize  the  sale  of  the 
private  right  in  such  tidelands.  Kimball  v. 
Macpherson  and  People  v.  Gowell,  however, 
give  the  same  construction  to  the  acts  of 
1863  and  1868,  which,  in  effect,  are  the  same 
as  the  Political  Code,  holding  that  they  did 
not  authorize  the  sale  of  tidelands  on  the 
shore  of  the  ocean,  and  not  susceptible  of 
reclamation  for  agricultural  purposes.  TJp- 
bam  V.  Hoaking  approves  the  previous  deci- 
sions on  this  point,  but  held  that  the  particu- 
lar sale  in  question  there  was  validated  by 
the  curative  act  of  1872  (Stats.  1871-72,  p. 
687).  It  Involved  land  in  Solano  county 
which  was  evidently  used  for  purposes  of 
navigation  and  commerce  only.  Tbe  reason 
of  the  decision  Is  not  very  clear.  Perhaps 
tbe  curative  act  was  considered  as.  In  efTect, 
a  determination  by  tbe  state  that  the  tide- 
lands  which  had  l>een  applied  for  up  to  the 
■date  of  the  act  were  not  necessary  for  navl- 
^tlon,  or  could  be  disposed  of  without  detri- 
ment to  the  public  easement  These  deci- 
sions follow  the  reasoning  of  the  court  in 
People  V.  Morrill,  vrithout  considering  the 
obvious  difference  between  the  provisions  of 
the  resjpective  statutes.  The  idea  that  the 
state  held  a  double  right,  private  and  public. 
In  these  tidelands,  and  that  the  private  right 
was  proprietary,  as  were  the  swamp  lands 
with  which  tidelands  were  classed,  and  sub- 
ject to  a  similar  disposition,  and  that  this 
-disposition  might  be  made  subject  to  the 
public  easement,  without  injury  to  the  public 
right,  does  not  seem  to  have  been  suggested 
or  considered.  No  mention  Is  made  of  the 
practical  difficulty  arising  from  the  doctrine 
-declared,  that  of  finding  a  means  of  deter- 
mining where  the  line  should  be  drawn  be- 
tween the  lands  authorized  to  be  sold  and 
those  not  within  tbe  legislative  Intent  The 
statutes  afford  no  means  for  such  differen- 
tiation. If  lands  on  the  sea  beach  alone  were 
to  be  considered  as  excluded,  there  would  be 
no  difficulty.  But  there  are  vast  bodies  of 
land  bordering  on  the  bay  of  San  Francisco 


and  other  navigable  bays  and  waters  In  the 
state  with  respect  to  which  the  doctrine 
would  produce  the  utmost  confusion  and  un- 
certainty. Parts  of  these  lands  are  as  in- 
capable of  reclamation  as  the  ocean  shore. 
Other  parts  might  be  reclaimed,  but  would 
obviously  be  much  more  useful  for  naviga- 
tion, or  would  be  absolutely  necessary  at  the 
present  time  for  that  purpose.  OUier  ex- 
tensive areas  are  obviously  useless  for  navi- 
gation and  indistinguishable  from  the  swamp 
lands  into  which  they  merge.  There  are  all 
conceivable  varieties  of  conditions.  No  line 
of  demarcation  or  classification  is  given. 
No  distinction  can  be  made  which  can  be  ap- 
plied with  certainty  to  all  locations.  The 
courts  wodld  be  compelled  to  legislate  or  to 
declare  that  all  tidelands  were  included  in 
the  authority.  The  only  practicable  theory  is 
to  hold  that  all  tldeland  is  Included,  but  that 
the  public  right  was  not  Intended  to  be  di- 
vested or  affected  by  a  sale  of  tidelands  un- 
der these  general  laws  relating  alike  both  to 
swamp  land  and  tidelands.  Our  opinion  is 
that  these  decisions  should  not  be  wholly  fol- 
lowed; that  the  buyer  of  land  under  these 
statutes  receives  the  title  to  the  soli,  the  Jus 
privatum,  subject  to  the  public  right  of  navl- 
gatioh,  and  In  subordination  to  tbe  right  of 
the  state  to  take  possession  and  use  and  im- 
prove it  for  that  purpose,  as  It  may  deem 
necessary.  In  this  way  the  public  right  will . 
be  preserved,  and  tbe  private  right  of  the 
purchaser  will  be  given  as  full  effect  as  the 
public  Interests  will  permit  The  purchaser 
will  not  obtain  the  absolute  ownership,  un- 
less the  public  authorities,  by  erecting  a  sea 
wall,  or  otherwise  improving  the  premises 
for  navigation,  exclude  his  land  or  part 
thereof  from  the  public  use,  and  it  becomes 
unnecessary  for  access  or  approaches  thereto, 
as  in  the  case  of  the  San  Francisco  water 
lots.  The  public  servitude  would  then  be 
removed  from  such  excluded  land. 

Our  conclusions  as  to  the  law  on  this  branch 
of  the  case  may  be  summarized  as  follows: 

(1)  The  tidelands  are,  and  from  the  begin- 
ning of  our  government  have  been,  dedicated 
to  the  public  use  for  the  purposes  of  naviga- 
tion and  fishery. 

(2)  The  title  to  these  lands  is,  by  the 
people,  vested  in  the  state  in  trust  for  said 
public  uses.  The  administration  and.  execu- 
tion of  this  trust  Is  committed  by  the  Consti- 
tution to  the  legislative  department  subject 
>to  certain  expressed  reservations  and  restric- 
tions. 

(3)  The  powers  of  tbe  state  as  trustee  are 
not  expressed.  They  are  commensurate  with 
the  duties  of  the  trust  Every  trustee  has 
the  implied  power  to  do  everything  necessary 
to  the  execution  and  administration  of  the 
trust 

(4)  As  the  state  has  the  powers  necessary 
to  the  execution  and  administration  of  the 
trust  it  follows  that  it  may  dispose  of  these 
lands  in  the  administration  of  the  trust  in 
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Bucfa  manner  as  the  Interests  of  navlgatloD 
may  require.  One  of  the  duties  of  the  trust 
is  to  adapt  the  land  to  the  use  for  navigation 
in  the  best  manner.  If,  in  so  adapting  the 
tldelands  for  this  use,  It  is  found  necessary 
or  advisable,  In  aid  of  the  use,  to  cut  ott  por- 
tions of  it  from  access  to  navigable  water, 
80  that  it  become  unavailable  for  navigation, 
the  state  has  power  to  exclude  such  portions 
from  the  public  use,  and,  to  that  extent, 
revoke  the  original  dedication. 

(5)  When  this  has  been  done  in  the  regular 
administration  of  the  trust,  the  land  thus  ex- 
cluded from  use  for  navigation  may  become 
proprietary  land,  not  subject  to  the  public 
use,  and  it  may  then  be  alienated  irrevocably 
by  the  state  for  private  use  to  private  indi- 
viduals. 

[E]  (6)  When  the  state.  In  the  exercise  of 
its  discretion  as  trustee,  has  decided  that 
portions  of  the  tidelaud  should  be  thus  ex- 
cluded from  navigation,  and  sold  to  private 
use,  its  determination  is  conclusive  upon  the 
courts;  but  statutes  purporting  to  authorize 
an  abandonment  of  such  public  use  will  be 
carefully  scanned  to  ascertain  whether  or  not 
such  was  the  legislative  Intention,  and  that 
intent  must  be  clearly  expressed  or  neces- 
sarily implied.  It  will  not  be  implied  if  any 
other  Inference  is  reasonably  possible.  And 
if  any  interpretation  of  the  statute  is  reason- 
ably possible  which  would  not  involve  a 
destruction  of  the  public  use  or  an  intention 
to  terminate  it  in  violation  of  the  trust,  the 
courts  will  give  the  statute  such  interpre- 
tation. 

(7)  The  provisions  of  the  Political  Code  au- 
thorizing the  sale  of  the  swamp  and  tide 
lands  show  clearly  that  they  were  enacted 
without  any  consideration  of  the  interests  or 
necessities  of  navigation  over  tldelauds,  that 
they  were  not  Intended  as  an  exercise 
of  the  power  of  administering  the  public 
trust  upon  which  the  state  holds  the  tide- 
land,  that  they  were  not  enacted  in  pursu- 
ance of  a  legislative  determination  that  such 
lands  were  not  necessary  for  navigation,  or 
as  a  decision  that  the  Interests  of  navigation 
required  that  they  be  excluded  from  the  pub- 
lic use,  or  in  the  Interest  of  navigation.  If 
they  had  been  so  Intended,  they  would  au- 
thorize the  alienation  of  practically  all  the 
tldelands  without  any  provision  for  the  pro- 
tection of  the  public  use,  and  would  result  in 
its  utter  destruction.  They  can  be  given 
some  effect  if  construed  to  authorize  the  sale 
of  such  land  subject  to  the  public  easements, 
the  purchaser  to  be  without  authority  to 
interfere  witli  such  use,  or  with  the  further 
administration  thereof  by  or  ou  behalf  of  the 
state.  They  ai-e  reasonably  susceptible  of 
that  interpretation;  hence  tliey  will  be  so 
construed.  The  holder  of  a  patent  from  the 
state  under  these  laws  will  have  the  naked 
title  to  the  soil. 

(8)  Section  2  of  article  15  of  the  state 
Constitution  deprives  the  Legislature  of  pow- 


er to  dispose  of  the  tiddands  fronting  npoD 
navigable  water  so  as  to  entitle  the  grantee 
to  destroy  or  Interfere  with  the  public  ease- 
ment for  navigation.  It  also  to  that  extent 
repeals  all  laws  which  theretofore  may  have 
purported  to  authorize  such  alienation.  No 
payment  of  purchase  money  to  the  state  for 
any  of  the  tideland  in  question  was  made 
until  after  the  adoption  of  the  Constitution 
in  1879.  Hence  it  iB  all  subject  to  the  restric- 
tion Just  stated.  Therefore,  regardless  of  the 
question  of  the  true  construction  of  the  Po- 
litical Code  provisions  purporting  to  anthor- 
ize  the  sale  of  tldelands,  the  patents  under 
which  the  several  defendants  claim  tldelands 
are  subject  to  the  constitutional  restriction, 
and  do  not  deprive  the  state  of  its  power  as 
sovereign  trustee  to  adapt  and  Improve  these 
lands  for  navigation  as  It  may  see  fit.  This 
provision,  however,  does  not  deprive  the 
Legislature  of  power  to  Improve  the  water 
front,  and  Irrevocably  alienate  such  tideland 
as  may  thereby  be  rendered  inaccessible  and 
useless  for  navigation. 

(9)  If  any  part  of  the  tideland  in  contro- 
versy was  open  to  sale  when  the  sales  thereof 
were  made,  the  proper  Judgment  would  be 
that  the  defendants  clnimlng  under  such 
patents  own  the  soil,  subject  to  the  easement 
of  the  public  for  the  public  uses  of  Naviga- 
tion and  commerce,  and  to  the  right  of  the , 
state,  as  administrator  and  controller  of 
these  public  uses  and  the  public  trust,  there- 
for, to  enter  upon  and  possess  the  same  for 
the  preservation  and  advancement  of  the 
public  uses,  and  to  make  such  changes  aud. 
improvements  as  may  be  deemed  advisable 
for  those  purposes. 

It  is  to  be  understood,  of  course,  that,  if 
the  state  has  sold  tldelands,  subject  to  the 
public  easement,  prior  to  making  Improve- 
ments thereon  for  navigation,  as  it  may  do, 
it  cannot,  upon  putting  in  force  a  plan  fur 
the  subsequent  improvement  thereof,  retake. 
the  absolute  tltl^  without  compensation.  The 
purchaser  will  continue  to  hold  the  servient 
estate,  after  as  well  as  before  the  improve- 
ment, and,  if  at  any  time  the  public  easement 
and  use  Is  lawfully  and  permanently  aban- 
doned, the  purchaser  wUl  then  have  the  abso- 
lute and  complete  estate  in  the  laud.  And 
before  any  such  improvement  is  made  by  the 
state,  he  may  use  the  property  as  he  sees  fit, 
subject  to  the  power  of  the  state  to  abate 
any  nuisance  he  may  create  thereon,  and  to 
remove  any  purpresture  he  may  erect  thereon. 

[6]  (10)  With  regard  to  the  harbor  lines 
fixed  by  the  United  States,  it  is  clear  that 
this  is  the  equivalent  of  a  license  to  the  state 
to  fill  in  the  laud  between  them  and  the 
shore,  either  before  or  after  the  erection 
uf  a  wall  on  the  established  line.  And  until 
such  a  sea  wall  Is  actually  made,  the  state 
may  improve  for  navigation  the  space  be- 
tween such  established  line  for  the  wall  and 
the  shore  by  wharves  or  other  structures 
within  the  line. 
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It  appears  that  on  July  29,  1908,  the  ao- 
thorized  oflBcere  of  the  United  States  estab- 
lished In  Wilmington  Bay,  otherwise  known 
as  the  Inner  harbor  of  San  Pedro,  certain 
lines  as  pierhead  and  bulkhead  lines  for  said 
harbor.  A  large  part  of  the  lands  Involved 
lie  between  these  Unas  and  the  shore.  No 
sea  wall,  bulkheads,  piers,  or  other  Improve- 
ments have  been  built  on  these  lines.  The 
<lefendants  claim  that  the  effect -of  fixing 
these  lines  Is  to  divest  the  public  of  its  ease- 
ment for  navigation  over  the  lands  between 
the  lines  and  the  shore,  and  to  release  the 
same  to  private  use.  A  similar  question  was 
presented  in  People  v.  Kerber,  supra,  with 
regard  to  the  sea  wall  line  fixed  by  state  au- 
thority. The  court  said:  "The  establishment 
cf  the  sea  wall  line  has  no  effect  whatever 
upon  the  character  of  the  waters  and  tide- 
lands  between  it  and  the  shore  as  property 
devoted  to  use  for  navigation,  at  least,  until 
sonie  further  action  is  taken  looking  to  the 
erection  of  the  wall,  or  the  abandonment  of 
the  public  use  of  the  waters  between  It  and 
the  shore."  See,  also,  People  v.  Williams,  64 
Cal.  409,  2  Pac.  393.  Moreover,  the  fixing  of 
the  bulkhead  line,  or  the  erection  of  a  sea 
wall,  does  not  contemplate  the  discontinuance 
or  vacation  of  the  pabllc  use  of  all  the  land 
inside  the  line  or  wall.  Space  within  the 
pierhead  line  most  be  reserved  for  docks  and 
slips,  and  space  inside  the  wall  may  be,  and 
usually  Is,  required  for  wharves,  landings, 
and  approaches.  The  harbor  lines  In  this 
instance  were  fixed  by  the  United  States, 
which,  in  case  of  confiict,  la  the  superior 
power,  so  far  as  Interstate  or  foreign  navi- 
gation and  commerce  is  concerned.  "Al- 
though the  title  to  the  shore  and  submerged 
soil  is  In  the  various  states  and  individual 
owners  under  them,  it  is  always  subject  to 
the  servitude  in  respect  of  navigation  created 
in  favor  of  the  federal  government  by  the 
Constitution."  Gibson  v.  United  States,  166 
U.  S.  272,  17  Sup.  Ct  679,  41  L.  Ed.  996; 
GUman  v.  Philadelphia,  70  U.  S.  (3  WaU.)  725, 
18  L.  Ed.  96;  South  Carolina  v.  Georgia,  93 
U.  S.  9,  23  L.  Ed.  782. 

[7]  But  this  paramount  power  of  the  Unit- 
ed States  does  not  destroy  the  concurrent 
and  subordinate  power  and  authority  of  the 
state  to  regulate  and  control  tldelands  and 
waters  in  the  interest  of  navigation.  Each 
state  may  freely  do  so,  and  may  fix  other 
harbor  lines  differing  from  those  of  the  fed- 
eral authority,  so  long  as  they  do  not  inter- 
fere with  the  regulations  and  improvements 
of  the  United  States  made  in  furtherance  of 
interstate  and  foreign  commerce.  Gibbons  v. 
Ogden,  22  U.  S.  (9  Wheat)  204,  6  L.  Ed.  23. 
For  the  present  therefore,  and  until  the 
federal  authority  interferes,  the  state  has  the 
same  interest  in  these  lands,  and  the  same 
power  over  them,  as  if  the  harbor  lines  had 
not  been  fixed  by  federal  authority.  The  de- 
fendant* have  no  right  to  interfere  with  this 


power,  or  to  curtail  it,  on  the  ground  that 
the  United  States  may  do  so  in  the  future. 

[t]  One  of  the  patents  In  another  of  the 
series  of  cases  (People  v.  Banning  Co.  [L.  A. 
No.  3057]  138  Pac.  100),  being  tldeland  loca- 
tion No.  57,  Includes  within  its  lines  a  part 
of  the  channel  leading  up  to  the  old  Wilming- 
ton wharf,  and  embracing  land  which  is  and 
always  has  been  submerged.  As  we  are 
considering  here  the  main  questions  involved 
in  all  the  cases,  it  Is  proper  to  say  that  the 
tldeland  laws  do  not  authorize  a  sale  of  land 
below  low  tide  In  any  case.  So  far  as  such  pat- 
ent or  any  other  of  the  patents  embrace  such 
land,  they  convey  no  title  whatever;  the 
ofllcers  who  executed  them  being  without 
power  under  these  statutes  to  sell  or  convey 
lands  of  that  character. 

[9]  The  defendants  also  claim  that  their 
titles  are  validated  and  confirmed  by  section 
8  of  the  act  of  1893,  now  incorporated  into 
the  Political  Code  as  section  3493s,  to  the 
effect  that  all  uncanceled  certificates  and  pat- 
ents for  swamp  and  overflowed  lands,  belong- 
ing to  any  of  the  classes  described  In  section 
1  of  the  act  (section  3493m,  Pol.  Code),  are 
for  all  purposes  valid.  We  do  not  think  this 
statute,  either  as  originally  enacted  (Stats. 
1893,  p.  341),  or  as  incorporated  In  the  Code, 
applies  to  ttdeland.  The  description  given 
in  the  first  section  Is  as  follows :  "Lands  un- 
covered by  the  recession  or  drainage  of  the 
waters  of  inland  lakes,  and  inuring  to  the 
state  by  virtue  of  her  sovereignty,  or  the 
swamp  and  overflowed  lands  not  segregated 
by  the  United  States."  The  title  of  the  origi- 
nal act  was  "An  act  regulating  the  sale  of 
the  lands  uncovered  by  the  recession  or 
drainage  of  the  waters  of  inland  lakes,  and 
unsegregated  swamp  and  overflowed  lands, 
and.  validating  sales  and  surveys  heretofore 
made."  No  mention  is  there  made  of  tide- 
lands.  They  are  not  Included  in  the  subject 
of  the  act,  and  it  is  not  to  be  presumed  that 
the  Legislature  intended  to  make  any  provi- 
sion concerning  them.  The  phrase,  "and 
inuring  to  the  state  by  virtue  of  her  sover- 
eignty," in  the  first  section,  was  not  intend- 
ed to  designate  another  distinct  class  of  land, 
but  only  to  indicate  that  the  first-mentioned 
class  Included  only  the  lands  uncovered  by 
the  recession  of  navigable  lakes,  since  they 
belong  to  the  state  In  virtue  of  her  sovereign- 
ty, and  not  to  lands  beneath  unnavlgable 
lakes,  which  belong  to  the  owners  of  the  ad- 
Joining  upland.  Civ.  Code,  i  830;  Oakland 
V.  Oakland  W.  F.  Co.,  supra,  118  Cal.  183, 
50  Pac.  277;  Shively  v.  Bowlby,  supra,  152 
U:  S.  31,  42,  14  Sup.  Ct.  548,  38  L.  Ed.  331 ; 
Foss  V.  Johnstone,  158  Cal.  127,  110  Pac.  294. 

[10]  With  regard  to  the  swamp  lands  in- 
volved in  this  action,  it  is  to  be  noted  that 
the  validating  clause  of  section  3403s  pur- 
ports to  validate  all  previously  issued  pat- 
ents for  "any  lands  as  swamp  and  overflowed 
lands  which  belonged  to  any  of  the  classes 
described  in  section  8493m,  whether  or  not 
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8ud>  lands  were  segregated  or  sectionlzed." 
The  only  classes  mentioned  in  the  prevlons 
section  were  (1)  "lands  nncoveted  by  the 
recession  or  drainage  of  Inland  lakes,"  (2) 
"swamp  and  overflowed  lands  not  segregated 
by  the  United  States."  The  insertion  of  the 
words  "whether  segregated  or  not"  in  the 
validating  clause,  if  applied  to  swamp  lands, 
would  seem  without  meaning,  because  the 
only  swamp  land  patents  mentioned  as  val- 
idated were  those  for  lands  not  segregated. 
Some  light  is  thrown  on  the  meaning  by  sec- 
tion 3493t,  which  indicates  that  some  of  the 
uncovered  land  had  been  segregated  by  the 
United  States  as  swamp  and  overflowed  land 
prior  to  the  passage  of  the  act,  and  declares 
that  the  official  plats  thereof  are  to  be  deem- 
ed valid.  No  authority  existed  for  such  seg- 
regation as  Swamp  land,  if  the  lake  was 
navigable,  since  the  land  would  then  belopg 
to  the  state  in  virtue  of  its  sovereignty ;  but, 
owing  to  the  possible  doubt  as  to  whether 
such  lakes  were  navigable  or  not,  the  addi- 
tional words  were  apparently  inserted  so  as 
to  include  patents  for  uncovered  lands,  if 
any,  that  had  been  segregated  as  swamp 
lands  upon  the  theory  that  the  lakes  were 
not  navigable.  It  Is  a  matter  of  common 
knowledge  that  the  act  of  1893,  afterwards 
Incorporated  into  the  Code  as  aforesaid,  was 
passed  to  provide  for  the  disposition  of  the 
land  formerly  beneath  the  waters  of  Tulare 
Lake,  and  uncovered  by  its  recession,  much 
of  which  had  been  settled  upon  and  claimed 
as  part  of  the  swamp  and  overflowed  lands. 
It  cannot  be  claimed,  with  reason,  that  this 
validating  clause,  intended  to  confirm  such, 
claims,  was  understood  by  the  Legislature  to 
embrace  the  segregated  swamp  lands  through- 
out the  state.  We  therefore  hold  that,  with 
regard  to  swamp  lands,  it  applies  only  to 
unsegregated  lands  for  which  patents  or  cer- 
tificates may  have  been  issued. 

[11, 12]  The  defendants  further  claim  that 
the  state  is  estopped  to  claim  title  to  these 
lands  by  reason  of  the  fact  that  they  were 
purchased  for  a  valuable  consideration, 
which  the  state  has  not  yet  returned -or  of- 
fered to  return.  This  proposition,  if  it  was 
otherwise  of  any  force,  is  answered,  as  to 
lands  not  reserved  from  sale,  by  our  conclu- 
sion that  the  patents  are  effective  to  carry 
title  to  the  soiL  The  defendants  have  receiv- 
ed a  consideration  for  their  money,  and  it 
is  to  be  presumed  that  they  bought  with 
knowledge  of  the  law  on  the  subject  As  to 
lands  reserved  from  sale,  no  estoppel  against 
the  state  could  arise  from  the  mere  payment 
of  the  purchase  money. 

2.  The  other  question  presented  affects  the 
validity  of  these  patents  with  respect  to 
lands  situated  within  two  miles  of  the  cor- 
porate limits  of  the  town  of  Wilmington  as 
fixed  by  the  act  of  February  20,  1872,  pur- 
porting to  create  and  incorporate  the  town 
of  Wilmington.  Stats.  1871-72,  p.  108.  The 
act  of  April  4,  1870,  excluded  from  sale  all 


land  within  two  miles  of  "any  town  or  vil- 
lage." Stats.  1869-70,  p.  877.  This  act  was- 
in  force  at  the  time  the  act  incorporating- 
Wilmington  was  passed.  The  Political  Code- 
was  enacted  at  the  legislative  session  of 
1872,  the  same  Legislature  which  incorporat- 
ed WUmington.  Section  3488  of  the  Political" 
Code,  prior  to  1901,  excluded  from  the  oper- 
ation of  that  article  all  tldelands  or  swamp- 
lands within  two  miles  of  any  incorporated- 
dty  or  town.  Section  3  of  article  15  of  the- 
Constitution  of  1879  Is  as  follows :  All  tide- 
lands  within  two  miles  of  any  incorporated 
city  or  town  in  tliis  state,  and  fronting  on 
the  waters  of  any  harbor,  estuary,  bay,  of 
inlet  used  for  the  purposes  of  navigation,, 
shall  be  withheld  from  grant  or  sale  to  pri- 
vate persons,  partnerships,  or  corporations." 
All  the  lands  in  question  front  on  the  bay  ot 
San  Pedro.  The  act  of  1872,  incorporating 
Wilmington,  was  repealed  by  the  Lieglslatnre 
on  March  12,  1887.  Stats.  1887,  pp.  108,  109! 
If,  in  point  of  law,  WUmington  was  an  incor- 
porated town,  within  the  meaning  of  the 
above  provision  of  the  Code  and  Constitutiouv 
during  the  interval  between  the  passage  and 
the  repeal  of  the  law,  then  all  proceedings 
to  purchase  the  lands  in  question,  taken  la 
that  Interval,  would  be  invalid  with  respect 
to  land  witlkin  the  two-mile  limit.  A  consid- 
erable part  of  the  land  involved  is  affected 
in  this  way.  The  affidavit  and  application 
of  J.  B.  Banning  for  the  purchase  of  tide- 
land  location  No.  144,  involved  in  L.  A.  No. 
3077,  were  filed  on  March  9,  1887,  three  days 
before  the  act  of  Incorporation  was  repealed; 
but  the  application  was  not  approved  by  the- 
surveyor  general  until  May  14,  1888,  and  aB 
the  other  proceedings  also  occurred  after  the 
repeal.  The  proceedings  in  tldeland  lo- 
cations Nos.  57,  63,  64,  68,  and  69,  involved 
in  Nos.  30S7,  3058,  30S9,  3061,  3077,  and  3050, 
were  all  taken  between  the  date  of  the  pas- 
sage ot  the  incorporating  act  and  the  date  of 
its  repeat 

[13]  We  do  not  think  that  the  validity  of 
tideland  location  No.  144  Is  affected  by  the 
fact  that  the  application  and  affidavit  there- 
for were  filed  with  the  surveyor  general 
three  days  before  the  repeal  of  the  incoi^ 
porating  act  It  was  not  approved  until  long 
after  the  repeal.  It  remained  on  file  after 
the  repeal,  and  until  the  approval,  and  the 
filing  may  be 'considered  as  having  been  ef- 
fective after  the  approval  as  well  as  before 
it  Until  the  approval,  it  was,  at  most, 
a  mere  unaccepted  offer  to  purchase.  It  did 
not  become  effective  until  it  was  accepted 
and  approved,  and  at  that  time  the  above 
restrictions  upon  the  pow»  of  the  state  of- 
ficers to  make  sales  of  land  had  been  remov- 
ed by  the  repeal  of  the  incorporating  act 
and,  the  consequent  destruction  of  the  mu- 
nicipal corporation.  No  impediment  to  the 
valid  disposition  of  the  soil  remained,  and 
no  essential  part  of  the  proceeding  otxuned, 
prior  to  the  repeal. 
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Tbe  other  of  the  locations  last  mentioned, 
60  far  as  they  embrace  land  within  tbe 
two-mile  limit,  present  tbe  Question  whether 
or  not  Wilmington  was  an  incorporated 
town  within  the  restrictions  and  reserva- 
tions of  the  Code  and  the  Constitution.  Sec- 
tion 1  of  the  incorporating  act  declares  that 
the  tract  of  land  described,  containing  2,400 
acres,  "shall  hereafter  constitute  the  bound- 
aries of  and  be  Itnown  and  named  the  town 
«f  Wilmington."  Section  2,  so  tar  as  ma- 
terial, is  as  follows:  "The  government  of 
said  town  shall  -be  vested  in  a  board  of 
trustees,  to  consist  of  five  members,  a  town 
marshal,  assessor,  and  treasurer.  Said  town 
shall  be  a  body  politic  and  corporate  by  the 
name  and  style  of  the  town  of  Wilmington, 
and  by  that  name  they  and  their  successors 
shall  be  known  in  law  and  have  perpetual 
succession,  and  may  sue  and  be  sued  in  all 
courts  and  in  all  actions  whatsoever.  •  •  *" 
Section  3  provided  that  the  town  officers 
should  be  elected  by  the  legal  voters  of  the 
town  on  the  first  Monday  of  April  of  1872, 
and  on  the  first  Monday  of  April  of  every 
year  thereafter,  at  an  election  to  be  held  for 
that  purpose.  Section  4  provided  that  for 
the  first  election  the  Justice  of  the  peace  of 
tbe  township  should  appoint  the  election  of- 
ficers, who  should  proceed  to  open  the  poUs, 
receive  the  votes,  and  declare  the  results. 
It  appears  from  the  evidence  that  at  the 
Instance  of  the  township  Justice  14  citizens 
met  prior  to  the  election  day,  and  nominated 
candidates  for  the  several  offices,  but  that, 
before  the  day  of  election  came,  the  general 
sentiment  of  tbe  citizens  was  that  the  in- 
corporation was  a  mistake,  and  they  did  not 
vote  at  the  election.  No  election  was  ever 
held,  and  no  person  or  persons  ever  acted  or 
assumed  to  act  as  officers  of  the  town  at  any 
time.  The  citizens  did  nothing  to  organize 
the  town  government  Upon  these  facts  the 
defendants  contend  that,  the  said  town  of 
Wilmington  was  never  Incorporated,  and  that 
it  never  had  a  legal  corporate  existence.  The 
argument  is  that  the  state  could  not  erect 
any  territory  into  a  municipal  corporation 
without  the  consent  of  the  citizens  concerned, 
•or  a  majority  of  them,  and  that,  in  the  ab- 
sence of  such  consent,  and  in  the  face  of  a 
refusal  to  consent,  the  attempt  to  incor- 
porate the  town  'was  inetfectual  for  any  pur- 
pose. It  is  also  urged  that  the  act  of  the 
Legislature  was  a  mere  proposal  for  a  fu- 
ture Incorporation,  intended  to  be  of  no  ef- 
fect whatever  until  it  was  accepted  by  the 
citizens,  and  a  corporate  organization  etCect- 
ed,  and  that,  by  their  refusal  to  accept  the 
corporate  franchise,  or  to  organize  under  it, 
the  citizens  rejected  the  proposal,  and  pre- 
vented the  creation  of  such  proposed  munici- 
pal corjioration. 

The  incorporating  act  was  passed  while 
tbe  Constitution  of  1849  was  In  force.  The 
effect  of  the  act  depends  upon  the  terms  of 
that  Constitatioii.     Sectloa  1  of  artld*  4 


thereof  granted  all  the  legislative  power  of 
the  state  to  the  Senate  and  Assembly,  con- 
stituting the  Legislature,  subject,  of  course, 
to  such  limitations  as  the  Constitution  else- 
where imposed.  Section  SI  of  the  article 
provided  that  "corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created 
by  special  acts,  except  for  municipal  pur- 
poses." Section  37  provided  that  "it  shall 
be  the  duty  of  the  Legislature  to  provide  for 
the  organization  of  cities  and  incorporated 
villages." 

[14]  "A  municipal  corporation  is  a  public 
institution,  created  for  public  purposes;  the 
municipality  is  a  political  subdivision  or 
department  of  the  state,  governed,  and  reg- 
ulated, and  constituted  by  public  law; 
*  *  *  the  original  power  to  control,  as 
weU  as  to  create  them,  therefore,  is  in  the 
Legislature."  Payne  v.  Treadwell,  16  Cal.  233. 
"Municipal  corporations  are  but  subordinate 
subdivisions  of  the  state  government,  which 
may  be  created,  altered,  or  abolished,  at  the 
will  of  the  Legislature."  San  Francisco  v. 
Canavan,  42  CaL  557.  "A  municipal  corpo- 
ration is  but  a  branch  of  the  state  govern- 
ment, and  is  established  for  the  purpose  of 
aiding  the  Legislature  in  maldng  provision 
for  the  wants  and  welfare  of  the  public  with- 
in the  territory  for  which  it  is  organized." 
Chlco  V.  Supervisors,  118  Cal.  120,  60  Pac. 
276.  The  creation  of  a  municipal  corpora- 
tion is  therefore  a  legislative  act  The  pro- 
visions above  mentioned  gave  the  Legisla- 
ture the  power  to  create  municipal  corpora- 
tions at  will  by  special  laws.  No  conditions 
are  annexed  to  the  grant  of  this  power. 
There  are  no  provisions  in  that  Constitution 
to  the  effect  that  the  consent  or  acceptance 
of  the  inhabitants  or  citizens  of  the  particu- 
lar territory  should  be  necessary  to  give  va- 
lidity to  the  legislative  act  or  should  be  a 
condition  precedent  to  the  creation  of  a  mu- 
nicipal corporation,  nor  any  limitations 
whatever  upon  the  power  to  create  them. 

[If]  To  create  is  to  bring  into  being,  to 
cause  to  exist  The  act  of  creation  is  not 
and  cannot  be  complete  until  the  thing  la 
brought  into  being  and  exists.  The  power- 
to  create  a  municipal  corporation,  therefore, 
Includes  the  power  to  bring  such  corporation 
into  legal  existence. 

[16]  As  this  power  was  itossessed  by  the 
Legislature  without  condition  or  limitation, 
it  must  follow  that  a  given  territory  could  be 
Incorporated  as  a  municipal  corporation 
without  the  consent  or  the  acceptance  of  the 
inhabitants  thereof.  All  the  authorities 
sanction  this  proposition.  In  Re  Madera  Ir- 
rigation District  92  Cal.  323,  28  Pac  278, 
14  L.  R.  A.  755,  27  Am.  St  Rep.  106,  speak- 
ing of  irrigation  districts,  and  after  declar- 
ing that  they  were  a  species  of  municipal 
corporations,  the  court  in  argument  re- 
marked: "In  the  absence  of  constitutional 
restriction,  it  would  be  competent  for  the 
Legislature  to  create  such  public  corpora- 
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tion,  even  against  the  will  of  the  Inhabit- 
ants." See,  also,  People  v.  Ontario,  148  Cal. 
633,  84  Pac.  205 ;  In  re  Sanitary  Dlst.,  168 
Cal.  457,  111  Pac.  368.  In  Thomason  v.  Ash- 
worth,  73  Cal.  77,  14  Pac.  617,  decided  July 
2,  1887,  the  court  said:  "Prior  to  the  adop- 
tion of  the  present  Constitution  the  Legisla- 
ture was  not  only  competent  to  create  a  cor- 
I)oratlon  for  municipal  purposes  by  a  special 
law,  but  could  compel  a  community  of  per- 
sons to  accept  a  charter  so  created."  The 
remarks  above  quoted  are  obiter  dicta.  It  Is 
true;  but  they  correctly  state  the  prevailing 
and  general  rule  upon  the  subject  Mr.  Dil- 
lon says:  "The  rule  which  applies  to  private 
corporations,  that  the  incorporating  act  is 
ineffectual  to  constitute  a  corporate  body  un- 
til it  is  assented  to  or  accepted  by  the  cor- 
porators, has  no  application  to  statutes  cre- 
ating municipal  corporations.  ^  These  are 
laws,  and,  as  such,  are  inlperative  and  bind- 
ing, according  to  their  terms,  without  any 
consent,  unless  the  act  is  expressly  made 
condltlonaL  *  »  •  And  unless  otherwise 
provided  by  the  act  itself,  or  a  different  in- 
tention is  manifested,  the  public  corporation 
is  legally  constituted  as  soon  as  the  incor- 
porating act  declaring  it  to  exist  goes  into 
effect"  1  Dill,  Mun.  Corp.  (5th  Ed.)  $  69. 
And  again:  "Public,  including  municipal, 
corporations  are  called  into  being  at  the 
pleasure  of  the  state,  and  while  the  state 
may,  and  in  the  case  of  municipal  corpora- 
tio&s  usually  does,  it  need  not,  obtain  the  con- 
sent of  the  people  of  the  locality  to  be  af- 
fected. •  •  *  Subject  to  constitutional 
limitations  presently  to  be  noticed,  the  power 
of  the  Legislature  over  such  corporations  is 
supreme  and  transcendent:  it  may,  where 
there  is  no  constitutional  Inhibition,  erect, 
change,  divide,  and  even  abolish  them,  at 
pleasure,  as  it  deems  the  public  good  to  re- 
quire." Id.  {  92.  See,  ailso,  Cooley,  Const 
Lim.  (7th  Ed.)  166;  28  Cyc.  155;  20  Am.  & 
Eng.  Ency.  of  Law,  1130 ;  1  McQuillln,  Mun. 
Corp.  S  153.  p.  352;  1  Abbott,  Mun.  Corp.  § 
25;  1  Smith,  Mun.  Corp.  {  52.  Mr.  Andrews, 
In  his  work  on  American  Law,  published  In 
1907,  attacks  this  doctrine  of  Mr.  Dillon 
vigorously,  and  declares  that  not  a  single 
case  cited  by  the  authors  asserting  the  doc- 
trine supports  the  proposition.  Mr.  Andrews 
perhaps  means  to  say  that  in  his  opinion  the 
point  was  not  directly  involved  in  any  of 
the  cases  cited.  Certain  it  is  that  practical- 
ly every  one  of  them  declares  and  affirms  the 
proposition  as  stated  by  Mr.  Dillon.  And 
Mr.  Dillon  himself,  in  his  later  and  more 
elaborate  edition  of  1911,  being  the  work 
from  which  the  above  quotations  are  taken, 
repeats  the  proposition,  notwithstanding  the 
criticism  of  Mr.  Andrews.  Furthermore,  ev- 
ery text-writer  on  the  subject  declares  it 
to  be  the  law,  and  the  courts  of  every  state, 
whenever  they  have  had  occasion  to  touch 
upon  the  subject,  have  either  declared  or  rec- 
ognized the  doctrine  with  respect  to  the 


power  of  creation  to  be  as  stated  by  Sir. 
Dillon.  The  principle  appears,  moreover,  to 
be  the  logical  sequence  from  the  premises, 
namely:  First,  that  the  formation  of  a  mu- 
nicipal corporation  Is  a  legislative  act;  sec- 
ond, that  such  corporations  are  agencies  of 
the  state  for  carrying  on  a  part  of  the  local 
government;  third,  that  the  whole  legislative 
power  of  the  state,  including  the  power  to 
say  what  territory  shall  be  formed  into  such 
corporations  for  such  purposes,  Is  vested  In 
the  Legislature,  so  far  as  it  Is  not  limited  by 
the  Constitution;  and  fourth,  that  the  Con- 
stitution of  1849,  under  which  this  act  was 
passed,  contained  no  limitations  whatever 
on  the  power. 

It  is,  of  course,  unnecessary  to  decide  here 
that  the  Legislature  could  have  forced  the 
citizens  of  Wilmington  to  attend  the  election 
and  vote  for  municipal  officers,  or  could  have 
compelled  them  to  take  up  and  perform  any 
of  the  civic  duties  Incident  to  citizens  of  such 
corporation,  or  fo  Incur  municipal  debts  or 
liabilities  of  any  character.  It  may  be  that 
legislative  power  does  not  Include  such  ex- 
treme power  over  personal  liberty  of  action. 
The  question  here  presented  involves  no  such 
proposition.  It  is  a  question  of  the  applica- 
tion of  a  clause  reserving  land  from  sale  by 
the  state,  a  reservation  made  for  the  benefit 
of  municipal  corporations,  present  and  fu- 
ture, and  for  the  preservation  of  public  rights 
likely  to  become  important  to  a  growing  town 
or  city,  although  of  little  Importance  when 
first  Incorporated.  The  reservation  In  the 
act  of  1870  protected  towns  and  villages, 
whether  Incorporated  or  not  It  was  super- 
seded by  the '  reservation  In  the  Political 
Code.  It  was  important  that  the  latter  res- 
ervation should  be  effective  Immediately  up- 
on the  creation  of  a  municipal  corporation 
without  awaiting  the  organization  of  the  mu- 
nicipal government  by  the  citizens.  If  this 
were  not  so,  the  reservation  would  usually 
be  Ineffective,  for.  Inasmuch  as  the  state  of- 
ficers were  given  no  power  or  discretion  to 
refuse  to  sell  tideland  regularly  applied  for, 
enterprising  speculators  could,  in  that  case, 
easily  buy  up  all  the  water  front  after  the  in- 
corporating act  and  before  the  organization 
took  place,  and  the  embryo  city  or  town 
would  lose  all  benefit  whatever  from  the  res- 
ervation. It  may  well  be  f^ssumed  that  it 
was  for  this  reason  that  the  reservation  was 
made  in  favor  of  municipal  corporations 
which  were  merely  incorporated,  and  was  not 
made  to  depend  on  their  being  organized. 
The  distinction  between  the  incorporation  of  a 
municipality  and  its  organization,  and  the 
fact  that  some  of  them  which  had  been  in- 
corporated at  the  time  the  Constitution  of 
1879  was  adopted  might  not  then  have  be- 
come organized,  was  recognized  in  that  Con- 
stitution. Section  6  of  article  11  declares 
that  the  Legislature,  by  general  laws  only, 
may  provide  for  the  "incorporation,  organi- 
zation and  classification"  of  cities  and  towns, 
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tbat  those  heretofore  "organized  or  Incorpo- 
rated" might  reorganize  under  such  general 
laws,  and  that  "cities  and  towns  heretofore 
or  hereafter  organized"  shall  be  subject  to 
general  laws,  except  in  municipal  affairs. 
Thus,  by  the  latter  clause,  It  implies  that  a 
city  or  town  could.be  incorporated,  although 
not  organized,  and  that  the  application  of 
general  laws,  meaning,  of  course,  laws  other 
than  those  providing  for  incorporation  and 
organization,  should  not  extend  to  them  until 
organization  took  place,  in  case  the  general 
law  for  incorporation  should  make  it  possible 
for  some  period  of  time  to  intervene  between 
the  act  of  incorporation  and  that  of  organiza- 
tion. See  People  v.  Wilmington,  151  Cal. 
662,  91  Pac.  524.  It  is  therefore  to  be  pre- 
sumed that  the  words  of  section  3  of  article 
15  reserving  tidelands  from  sale  were  chosen 
advisedly.  They  reserve  such  lands  within 
two  miles  of  any  dty  which  has  been  incor- 
porated, whether  such  incorporation  had  been 
followed  by  organization  or  not,  thus  recog- 
nizing the  distinction  made  In  section  6  of 
article  11. 

[1 7]  From  aU  these  considerations,  we  con- 
clude that  Wilmington  was  an  Incorporated 
town  from  the  time  of  the  Incorporating  act 
until  Its  repeal,  unless  the  terms  of  the  act  it- 
self show  a  legislative  intent  that  acceptance 
and  organization  were  to  be  a  condition  pre- 
cedent to  the  beginning  of  its  status  as  a 
corpora.tion.  The  act  contains  nothing  evinc- 
ing such  an  intent.  It  Is  not  couched  In  the 
form  of  a  proposal  to  the  Inhabitants  to  form 
themselves  into  an  incorporated  town,  if  they 
80  desired.  Its  language  Is  positive  and  di- 
rect, to  the  effect  that  the  territory  described 
shall  hereafter  be  known  as  and  constitute 
the  town  of  Wilmington,  and  that  it  "shall  be 
a  body  politic  and  corporate"  by  that  name, 
with  power  to  sue  and  be  sued.  The  follow- 
ing sections  constitute  a  town  charter,  and 
describe  the  powers  thereof.  Nothing  is 
made  to  depend  on  any  acceptance  by  the  in- 
habitants. The  third  section  declares  the 
times  for  holding  elections,  the  fourth  speci- 
fies the  person  to  select  the  election  board  for 
the  first  election ;  but  neither  of  them  pur- 
port to  make  the  holding  of  such  election  nec- 
essary to  the  legal  corporate  existence  of  the 
town. 

[18]  An  incorporated  town  may  legally  ex- 
ist without  officers.  Elliott  v.  Pardee,  149 
Cal.  519,  86  Pac.  1087;  Swampland  District 
T.  Sliver,  98  Cal.  54,  32  Pac.  866.  The  corpo- 
rate existence  was  declared  in  the  act  as  an 
Immediate  effect,  to  follow,  without  further 
condition,  upon  the  taElng  effect  of  the  law. 
The  act  declares  that  it  shall  take  effect  from 
and  after  Its  passage.  There  is  no  force  to 
the  argument  that,  because  the  act  declares 
that  the  territory  "shall  hereafter  constitute" 
the  town,  and  that  "said  town  shall  be"  a 
twdy  politic  and  corporate.  It  follows  as  a 
consequence  that  the  liegislature  Intended  it 
to  Decome  such  at  some  indefinite  time  in  the 
fotnr^  or  upon  the  happening  of  some  future 


event  No  time  or  future  event  is  specified  in 
the  act  Such  language,  without  qualifying 
expressions  or  provisions  Indicating  a  differ- 
ent time,  in  ordinary  usage  means  that  the 
effect  stated  is  to  take  place  Iminedlately  up- 
on the  declaration  thereof,  tbat  is.  In  this 
instance,  from  and  after  the  passage  of  the 
act  The  incorporation  of  Wilmington  by 
the  act  of  1872,  therefore.  Immediately  be- 
came effective  to  put  into  operation  the  res- 
ervation of  lands  within  two  miles  of  Incor- 
porated cities  and  towns,  and  make  it  appli- 
cable to  lands  within  that  distance  of  Wil- 
mington. This  reservation  continued  to  ap- 
ply to  all  such  lands  until  the  repeal  of  the 
act  In  1887.  The  patents  based  on  payments, 
all  of  which  were  made  while  the  reserva- 
tion was  in  force,  and  the  proceedings  taken 
during  that  time,  were  unauthorized  and 
void. 

[1>]  Some  of  the  patents  in  controversy  Id 
this  series  of  cases  were  Issued  after  and  In 
pursuance  of  a  land  contest  In  the  courts, 
under  section  8414  of  the  Political  Code,  as 
to  the  right  of  opposing  claimants  to  pur- 
chase the  land  under  the  law.  Such  a  contest 
does  not  estop  the  state  from  daiming  and 
showing  that  the  land  was  reserved,  or  that 
It  was  and  is  dedicated  to  public  use.  The 
judgment  in  such  a  case  merely  determines 
which,  if  either,  of  the  claimants  is  a  quali- 
fied purchaser  (not  whether  the  law  author- 
izes a  sale  of  the  particular  land,  but  which 
had  the  better  right),  and  that  the  one  found 
to  be  qualified  and  having  the  prior  claim 
Is  entitled  to  purchase.  The  state  is  not  a 
party  thereto,  and  public  rights  are  not  adju- 
dicated or  concluded  thereby.  Polk  v.  Sleep- 
er, 158  Cal.  637,  112  Pac.  179. 

[20]  In  the  case  of  tldeland  location  132, 
here  Involved,  the  approval  of  the  applica- 
tion and  survey  occurred  in  1886,  before  the 
act  incorporating  the  town  of  Wilmington 
was  repealed,  and  while  the  sale  of  the  land 
was  unauthorized  and  prohibited  by  reason 
of  the  fact  that  the  land  was  situated  with- 
in two  miles  of  the  town  of  Wilmington  as 
Incorporated  In  1872.  The  patent  In  pur- 
suance of  said  application  and  payment  was 
not  Issued  until  May  31,  1887,  more  than  two 
months  after  the  repeal  of  the  act  incorpo- 
rating Wilmington  had  removed  the  restric- 
tion, and  made  the  subordinate  title  to  the 
soil  open  to  sale.  The  appellants  claim  that 
the  patent  thus  issued  after  the  restriction 
was  removed  is  valid,  although  all  the  pre- 
vious proceedings  were  forbidden  at  the  time 
they  were  had;  but  they  do  not  argue  the 
point  or  present  authorities  to  support  it 

[21]  Cases  holding  that  a  patent  is  conclu- 
sive against  collateral  attack  are  not  appli- 
cable here.  This  action  is  by  the  state  itself. 
In  effect  to  declare  the  patent  invalid.  It 
is  a  direct  attack  by  the  party  authorized  to 
make  it. 

[22]  The  rule  regarding  sales  of  public 
lands  is  that  all  acts  of  the  administrative 
ofilcers  of  the  state  towards  such  sale,  in 


Digitized  by  V^OOQ IC 


94 


138  PACIFIC  REPORTER 


(Cal. 


respect  to  tbe  lands  wblcb  the  state  bas  wltb- 
beld  from  sale,  or  wblch  are  not  yet  subject 
to  sale,  are  void,  not  merely  voidable,  but  ab- 
solutely void  for  want  of  power  In  the  offi- 
cers, and  no  subsequent  action  by  the  officers 
themselves  can  give  validity  to  tbe  void 
act,  or  ratify  It  In  any  way.  Doolan  v. 
Carr,  126  U.  S.  618,  8  Sup.  Ct  1228,  31  L.  Ed. 
844;  U.  S.  Land  Ass'n  v.  Knisrbt,  85  CaL 
485,  24  Pac.  818;  Garfield  v.  Wilson,  74  Cal. 
175,  15  Pac.  620;  Wren  v.  Mangan,  88  Cal. 
277,  26  Pac.  100 ;  Buchanan  v.  Nagle,  88  Cal. 
592,  26  Pac.  612 ;  Dewar  v.  Ruiz,  89  Cal.  387, 
26  Pac.  832;  Polk  v.  Sleeper,  143  Cal.  72, 
76  Pac.  819.  A  patent  for  state  land,  issued 
by  the  officers  in  a  case  where  there  has  been 
no  valid  application  or  survey  approved, 
nor  any  valid  payment  of  the  price,  is,  of 
course,  void  as  against  the  state.  The  act  of 
the  state  officers  in  receiving  the  price,  be- 
ing wholly  unauthorized  and  absolutely  void 
as  an  official  act,  was  of  no  greater  force 
than  the  act  of  one  not  an  officer,  at  least 
so  far  as  its  efficacy  to  create  an  equity  in 
the  land  against  the  state  is  concerned.  It 
could  not  operate  to  give  validity  to  a  patent 
Issued  after  the  restriction  was  removed. 
The  patent  might  have  t>een  ratified  and  con- 
firmed by  the  state,  but  not  by  the  executive 
officers  whose  authority  to  Issue  patents  was 
limited  to  cases  where  tbe  previous  proceed- 
ings were  authorized.  The  price  was  $1  an 
acre,  and  in  this  case  it  amounted  to  $21.73. 
If  it  was  turned  into  the  state  treasury  as  is 
to  be  presumed,  the  state  is  under  a  moral 
obligation  to  refund  it,  which  it  is  presumed 
it  will  discharge  when  its  attention  is  prop- 
erly called  to  the  fact  But  the  possession 
of  the  money  by  the  state  treasurer  has  no 
legal  relation  to  the  title  to  the  land,  and  the 
moral  obligation  cannot  be  made  the  basis 
of  a  lien  or  claim  on  the  land  in  favor  of  the 
defendants  In  this  action. 

The  question  of  the  statute  of  limitations 
is  discussed  in  L.  A.  No.  3077,  People  v.  Ban- 
ning et  al.  In  the  present  case  the  period  has 
not  begun  to  run.  The  patent,  as  we  have 
shown,  is  absolutely  void.  Its  issuance  with- 
out authority  and  contrary  to  the  constitution- 
al prohibition  did  not  set  the  statute  in  motion. 
There  has  been  no  adverse  possession  by  tbe 
defendants.  The  only  occupancy  shown  was 
under  certain  wharf  franchises  which,  with 
tbe  improvements  made  in  pursuance  thereof, 
are  reserved  from  the  operation  of  the  Judg- 
ment 

Tbe  point  that  at  the  expiration  of  such  a 
franchise,  or  of  a  railroad  permit  the  state 
cannot  take  such  improvements  without 
compensation  does  not  arise  in  this  or  in  any 
other  of  tbe  cases.  Nor  do  any  of  them  in- 
volve the  proposition  that  improvements  or 
structures  made  on  tidelands  by  a  purchaser, 
on  the  faith  of  a  patent  which  grants  him 
only  the  servient  fee,  subject  to  the  public 
easements,  may  be  taken  by  the  state  for 


purposes  of  navigation  without  compensation 
to  him.  Notbing  that  is  said  in  any  of  this 
series  of  opinions  is  to  be  considered  as  ap- 
plicable to  these  questions,  or  as  decisive 
thereof. 

The  conclusion  we  have  reached  as  to  tide- 
land  location  132  Is  that  the  patent  is  wholly 
void  because  of  the  proximity  of  the  land  to 
the  town  of  Wilmington  as  incorporated  in 
1872,  and  that  the  Judgment  of  tbe  court  be- 
low was,  in  effect  correct 

The  Judgment  and  order  are  affirmed. 

We  concur:  ANOELLOTTI,  J. ;  SLOSS,  J. 

BEATTT,  C.  J.  I  concur  in  the  Judgment 
and  generally  in  what  is  said  in  the  opinion 
of  Justice  SMAW  so  far  as  it  relates  to  the 
questions  presented  by  this  particular  case — 
a  case  which  hinges  upon  the  proportion  that 
tbe  patent  in  question  was  absolutely  void 
ab  initio,  and  under  which  there  was  no  ad- 
verse possession.  Such  a  case  does  not  call 
for  any  extended  discussion  of  the  effect  of 
a  valid  conveyance  of  tidelands,  as  to  the  in- 
terest or  estate  granted  or  the  reserved 
rights  of  tbe  public.  As  to  these  matters,  I 
prefer  to  express  my  views  in  one  of  the 
cases  in  which  tbe  patent  cannot  be  held  to 
have  been  void,  and  in  wliich  it  will  be  nec- 
essary to  define  the  Interest  acquired  by  the 
patentee  and  the  rights  reserved  to  the  state. 
By  this  I  do  not  mean  to  intimate  that  I  find 
myself  very  widely  at  variance  with  the  pres- 
ent opinion,  but  only  that  I  think  that  in  a 
few  particulars  it  requires  some  qualification. 


(U6  Oal.  (14) 
PEOPLE  et  al.  v.  SOUTHERN  PAC  R.  CO. 
et  aL     (L.  A.  3056.) 

(Supreme  Court  of  California.    Dec.  20,  1913.) 

1.  AnvEBSE  Possession  (|  60*)— Sufficwwcy 
OF  Possession. 

A  possession  by  grantees  of  tidelands  was 
not  adverse  to  the  state  as  to  tbe  fee,  and 
-would  Dot  support  a  title  by  prescription  to 
any  subordinate  estate,  where  such  possession 
was  attributable  solely  to  the  right  of  posses- 
sion under  a  wharf  franchise  and  state  permit* 
for  railroad  purposes. 

[Bid.  Note.— For  otfaer  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §f  282-312,  323,  328;  Dec 
DlK.  S  00.  •! 

2.  Appeal  ano  Ebrob  (|  931*)  —  Rbvisw — 
FlNDINOa— lUFLIEn  FiNoiNas. 

The  Supreme  Court  cannot  supply  findings 
essential  to  the  rendition  of  a  Judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3728,  8762-3771;  Dec. 
Dig.  i  931.*] 

Henshaw,  Melvin,  and  Lorigan,  JJ.,  dissent- 
ing in  part 

In  Bank.  Appeal  from  Superior  Oouit, 
Los  Angeles  County;  Walter  Bord well.  Judge. 

Proceedings  by  the  People  of  the  State 
of  California,  on  relation,  and  others  against 
tbe  Southern  Pacific  Railroad  Company  and 
others.  From  a  Judgment  for  plaintiffs,  and 
an  order  denying  a  new  trial,  defendants  ap- 


•ror  other  esMS  •••  tarn*  topie  and  netloa  NVMBBB  In  Dee.  DIx.  A  Am.  Dig.  Key-N*.  SwIm  A  Rsp'r  ladazw 
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peel.    Order  affirmed,  except  as  stated,  and 
judgment  reversed,  with  directions. 

J.  W.  McKlnley,  Franlc  Karr,  and  Gibson, 
Duun  &  Crutcber,  all  of  Los  Angeles  (Ward 
Chapman,  Sheldon  Borden,  Edward  E.  Ba- 
con, and  W.  R.  Millar,  all  of  Los  Angeles, 
of  counsel),  for  appellants.  Chickering  ft 
Gregory,  Goodfellow,  Eells  ft  Orrlck,  Donald 
Y.  Campbell,  J.  W.  Llllenthal,  H.  D.  New- 
house,  Heller,  Powers  &  Ehrman,  Thomas, 
Beedy  &  Lanagan,  H.  H.  McCloskey  and  Mc- 
Cutchen,  Olney  &  Wlllard,  all  of  San  Fran- 
cisco, amid  curiee.  U.  S.  Webb.  Atty.  Gen., 
Leslie  R.  Hewitt,  John  W.  Shenk,  A.  P.  Flem- 
ing, and  Anderson  ft  Anderson,  all  of  Los  An- 
geles, for  respondents. 

SHAW,  J.  The  appeals  are  from  the  judg- 
ment, and  from  an  order  denying  a  motion 
for  a  new  trial. 

This  is  one  of  the  series  of  cases  mentioned 
in  the  opinion  in  L.  A.  No.  3060,  entitled  the 
People  V.  California  Fish  Co.,  138  Pac.  79. 
The  present  case  involves  tldeland  location 
No.  69.  The  application  and  survey  there- 
for were  filed  on  December  23, 1878,  payment 
was  made  on  July  16,  1888,  and  the  patent 
was  issued  on  August  4,  1883,  to  William  L. 
Banning.  The  land  embraces  a  strip  of  tide- 
land  extending  along  the  water  front  of  San 
Pedro  occupied  by  the  defendant  railroad 
companies  by  railroad  tracks  and  wharves. 
AU  of  this  strip  lying  north  of  the  prolonga- 
tion of  the  center  line  of  Fourth  street  in 
San  Pedro  lies  within  two  miles  of  the  cor- 
porate limits  of  the  town  of  Wilmington  as 
incorporated  by  the  act  of  1872.  The  re- 
mainder thereof  is  beyond  said  limits.  The 
law  governing  the  case  is  the  same  as  that 
stated  in  the  aforesaid  opinion  in  L.  A.  No. 
3060,  and  we  refer  to  ttiat  opinion  for  the 
discussion  tbereot  The  land  within  the  two- 
mile  limit  was  withheld  from  sale  at  the 
time  this  patent  was  issued,  and  Banning  ob- 
tained no  title  thereto  by  his  patent  With 
respect  to  the  land  beyond  those  limits,  he  ob- 
tained title  to  the  soil  as  mentioned  In  said 
opinion,  subject  to  the  public  easement  for 
navigation  and  fishery. 

The  appellants  claim  certain  rights  under 
a  wharf  franchise  and  permits  issued  by  the 
state  authorities,  respectively,  on  June  4, 
1881,  and  April  7,  1887;  the  latter  being  is- 
sued under  the  provisions  of  section  478  of 
the  Civil  Code.  Under  it  the  railroad  com- 
pany built  a  track  and  established  wharves 
at  San  Pedro  on  the  premises.  Upon  the 
trial  it  was  stipulated  that  the  rights  of  the 
appellants  under  these  permits  should  not  be 
considered  or  adjudicated,  and  the  judgment 
accordingly  saves  them. 

[1]  The  defendants  also  claim  title  by  pre- 
scription, and  set  up  the  bar  of  the  statute  of 
limitations.  With  respect  to  all  that  part  of 
the  tract  lying  within  two  miles  of  Wilming- 
ton, there  has  been  no  possession  by  defend- 
ants, except  under  the  wharf  franchise  and 


state  permits  for  railroad  purposes  above 
mentioned.  This  possession  was  not  adverse 
to  the  state  as  to  the  fee,  but  was  attributa- 
ble solely  to  the  right  of  possession  by  vir- 
tue of  the  franchise  and  permits.  It  did  not 
set  the  statute  of  limitations  in  motion,  and 
could  not  support  a  title  by  prescription  to 
any  subordinate  estate  in  the  land.  The  land 
lying  beyond  the  two-mile  limit  was  not  re- 
served at  the  time  of  the  tldeland  purchase. 
Under  the  principles  stated  in  the  aforesaid 
opinion  in  L.  A.  No.  3060,  the  patent,  as  to 
this  part,  conveyed  title  to  the  patentee,  sub- 
ject to  the  public  easements  for  navigation 
and  fishery.  This  is  all  that  could  be  gained 
by  defendants  by  adverse  possession,  or  stat- 
ute of  limitations.  It  is  therefore  unneces- 
sary to  consider  the  etTect  of  adverse  posses- 
sion of  the  land  outside  of  the  two-mile  limit 

[2]  With  respect  to  the  title  under  the  state 
patent  the  court  made  no  finding  of  the  fact 
that  the  Southern  Pacific  Railroad  Company 
had,  by  mesne  conveyances,  succeeded  to  all 
the  right  and  tiUe  of  William  L.  Banning. 
This  fact  was  proven,  and  it  la  not  disputed. 
This  court  in  the  exercise  of  its  appellate 
jurisdiction,  cannot  make  findings,  and,  as 
this  fact  is  essential  to  a  proper  judgment 
saving  the  rights  of  the  defendants  to  the 
soil  of  all  that  part  of  the  land  lying  south 
of  the  prolongation  of  the  center  line  of 
Fourth  street  aforesaid,  subject  to  the  public 
easement  for  navigation,  it  will  be  necessary 
to  reverse  the  judgment  in  order  that  said 
defect  may  I>e  supplied.  The  court  below, 
upon  the  going  down  of  the  remittitur,  will 
make  a  finding  on  this  subject  upon  the  evi- 
dence already  given  in  the  cause  and  such 
additional  evidence  as  may  be  offered  relating 
to  the  fact  mentioned,  and  thereupon  enter 
such  judgment  as  the  fact  may  warrant  If 
tlie  railroad  company  has  succeeded  to  said 
right  and  title,  judgment  will  be  given  pro-  ' 
tecting  their  interests  in  conformity  with  the 
principles  stated  in  the  aforesaid  opinion  in 
L.  A.  No.  3060. 

The  order  denying  a  new  trial  is  affirmed, 
except  as  below  stated.  The  judgment  is  re- 
versed, with  directions  to  the  court  below  to 
proceed  to  take  evidence  and  make  the  addi- 
tional finding  as  stated  in  this  opinion,  and 
render  judgment  in  accordance  therewith. 

We  concur:    ANGELLOTTI,  J.;  SLOSS,  J. 

BEATTT,  C.  J.  I  concur  in  the  judgment 
of  reversal,  and  in  the  reasons  fully  set  forth 
in  the  opinion  of  Justice  SHAW  in  L.  A.  No. 
3060,  upon  which  the  present  judgment  is 
based.  It  would  be  sufficient,  I  think,  in  re- 
manding the  cause  for  further  proceedings  to 
direct  the  superior  court  to  quiet  the  title 
of  the  state  to  so  much  of  the  land  described 
in  the  Banning  patent  as  lies  within  the  two- 
mile  limit  of  the  town  of  Wilmington  as  orig- 
inally incorporated,  and  to  quiet  the  title  of 
the  successors  of  Banning  to  the  remaining 
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portion  of  the  land  so  described  against  all 
claims  of  the  state,  except  tbe  rights  reserved 
to  tbe  public  by  section  2  of  article  15  of  the 
Constitution.  The  case  presented  by  the  rec- 
ord does  not,  in  my  opinion,  call  for  any  elab- 
orate discussion  or  exact  definition  of  the 
full  extent  of  those  rights;  but,  since  my 
associates  have  gone  so  fully  into  those  ques- 
tions, I  take  occasion  to  state  briefly  my  own 
views  as  to  the  effect  of  a  valid  conveyance  of 
a  portion  of  our  tidelands,  and  to  define,  as 
well  as  I  can,  what,  In  my  opinion,  Is  the  in- 
terest acquired  by  the  patentee,  and  what 
the  nature  and  extent  of  the  rights  reserved 
to  the  state. 

To  this  end;  It  will  not  be  unprofitable  to 
give  some  preliminary  consideration  to  the 
origin  and  nature  of  the  state's  title  to  its 
tidelands  and  lands  underlying  its  navigable 
waters  which,  for  brevity,  may  be  called  its 
submerged  lands. 

When  the  13  federated  colonies  achieved 
their  Independence  of  the  British  crown, 
each  acquired  the  absolute  ownership  and 
dominion  of  the  tidelands  and  of  all  other 
lands  covered  by  navigable  waters  within 
their  respective  boundaries,  with  the  possible 
exception  of  parcels  of  such  lands  that  may 
have  been  Included  in  valid  grants  antedating 
the  revolution.  Over  the  lands  so  acquired 
each  of  those  Independent  colonies  or  sover- 
eign states  possessed  tbe  same  absolute  power 
of  management  and  disposition  as  king,  lords, 
and  commons  combined  had  before  possessed. 
When,  afterwards,  they  formed  a  union  by 
the  adoption  of  our  federal  Constitution 
they  surrendered  to  the  national  govern- 
ment a  paramount  right  of  regulation  and 
management  of  all  their  navigable  waters  nec- 
essary or  convenient  for  the  purposes  of 
foreign  or  Interstate  commerce,  but  retaining 
to  themselves  all  rights  not  Incompatible 
with  the  right  so  surrendered.  When,  at  a 
still  later  date,  the  United  States  acquired  by 
treaties  of  cession  extensive  territories  pre- 
viously under  the  dominion  of  foreign  states, 
the  tidelands  and  lands  covered  by  navigable 
waters  within  such  territories  became  subject 
to  the  control  and  disposition  of  Congress, 
except  so  far  as  the  titles  of  prior  grantees 
were  protected  by  stipulations  contained  in 
the  treaties  of  cession. 

Anticipating  the  future  conversion  of  these 
acquired  territories  Into  states,  and  with  a 
view  to  their  admission  into  tbe  Union  upon 
terms  of  perfect  equality  with  Its  original 
members,  the  government  seems  to  have 
adopted  the  policy  of  reserving  from  sale  for 
the  future  benefit  of  those  embryo  states  the 
lands  within  their  boundaries  lying  below 
the  line  of  high  tide.  All  that  has  been  here 
said  is  illustrated  by  the  history  of  Califor- 
nia, and  it  results  that.  In  fact  as  In  theory, 
upon  her  admission  into  the  Union  upon 
terms  of  equality  with  the  states  that  formed 
the  Union,  she  was  endowed  with  the  same 
powers  over  her  navigable  waters  and  tlde- 
landa  that  they  possessed  after  their  con- 


cession to  the  general  government  of  a  sn- 
perior  power  of  regulation  for  a  particular 
purpose.  The  people  of  California,  therefore, 
subject  to  this  sole  qualification,  have  the 
power  to  manage  and  dispose  of  their  tide 
and  submerged  lands  in  such  manner  as  they 
may  deem  most  advantageous.  Tbe  aliena- 
tion of  such  lands  is  a  legislative  act,  and 
what  the  people  may  do  tbe  ILeglslature  may 
do,  except  so  far  as  its  general  power  of  leg- 
islation is  restrained  by  special  limitations 
in  the  Constitution.  Prior  to  the  adoption  of . 
the  Constitution  of  1879  there  were  no  re- 
straints upon  its  power  relative  to  this  mat- 
ter, and  accordingly  we  find  that  for  more 
than  60  years  not  only  tidelands  bat  sub- 
merged lands  have  been  granted,  first  by 
special  acts  of  the  Legislature — as  in  ease 
of  the  water  front  of  San  Francisco,  Oakland, 
Benlcia,  etc. — and  later  by  subordinate  agents 
acting  under  the  authority  of  the  statutes 
referred  to  in  Justice  SHAW'S  opiulon  In  L. 
A.  No.  3060.  To  deny  the  power  of  the  state 
to  alienate  its  tidelands  is  to  deny  the-  valid- 
ity of  the  disposal  of  the  water  front  of  San 
Francisco.  But  who,  at  this  day,  would 
maintain  the  right  of  the  state  to  have  her 
title  to  that  water  front  quieted  against  the 
claims  of  the  present  occupants?  As  to  the 
right  and  power  of  the  state  to  convey  Into 
private  ownership  portions  of  its  tidelands, 
there  ought  to  be  no  question,  and,  that  right 
and  power  being  conceded,  it  must  be  admit- 
ted that  it  rests  with  the  Legislature  to  des- 
ignate the  portions  to  be  so  conveyed,  and 
to  prescribe  tbe  terms  and  conditions  of  the 
grant,  subject  always  to  the  constitutional 
limitations  upon  Its  powers.  Those  limita- 
tions, so  far  as  I  am  aware,  are  all  contained 
in  article  15  of  the  Constitution,  and,  as  they 
affect  the  question  here,  In  section  2  of  that 
article,  which  reads  as  follows:  "No  Indi- 
vidual, partnership,  or  corporation,  claiming 
or  possessing  the  frontage  or  tidal  lands  of  a 
harbor,  bay,  inlet,  estuary,  or  other  navigable 
water  in  this  state,  shall  be  permitted  to  ex- 
clude the  right  of  way  to  such  water  when- 
ever it  is  required  for  any  public  purpose, 
nor  to  destroy  or  obstruct  the  free  navigation 
of  such  water;  and  the  Legislature  shall 
enact  such  laws  as  will  give  the  most  liberal 
construction  to  this  provision,  so  that  access 
to  the  navigable  waters  of  this  state  shall  be 
always  attainable  for  the  people  thereof." 

In  construing  grants  of  tidelands  made 
before  the  adoption  of  the  present  Constitu- 
tion, the  courts  of  this  state  had  established 
the  doctrine  that  the  rights  of  tbe  grantee 
were  subject  to  the  public  right  of  naviga- 
tion, and  this  clause  of  the  Constitution  In 
plain  and  concise  terms  makes  that  doctrine 
a  part  of  our  fundamental  law.  And  when 
the  fundamental  law  of  the  state,  assuming 
the  power  of  the  Legislature  to  alienate  the 
tidelands,  proceeds  to  define  the  rights  re- 
served to  the  public  by  its  grants,  the  impli- 
cation is  that  they  are  the  only  rights  re- 
served.   If  this  is  true,  the  terms  of  the  seo- 
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tlon  above  quoted  leave  little  room  for  con> 
stmctlon.  The  grantee  takes,  the  entire  es- 
tate and  interest  in  the  land  subject  to  free 
rights  of  way  from  the  uplands  to  the  water 
front  whenever  they  are  required  for  public 
purposes.  In  the  meantime  he  may  subject 
the  land  to  any  use  or  alteration  he  may 
find  profltable,  so  long  as  be  does  not  ob- 
struct the  free  navigation  of  the  bay,  harbor, 
estuary,  etc.  If,  for  instance,  his  grant  cov- 
ers mud  flats  which  can  be  filled  In  or  other- 
wise reclaimed  without  detriment  to  the  pub- 
lic right,  he  may  do  so,  and  a  fortiori  he  may 
do  what  Is  advantageous  to  the  public  right 
— be  may  put  structures  upon  the  land,  and 
maintain  them  there  until  they  are  found  to 
be  a  nuisance  in  a  proceeding  to  declare  them 
so — each  case  of  this  kind  to  be  determined 
upon  its  own  merits.  In  this  connection  I 
desire  to  say  that  the  opinion  of  Justice 
SHAW  goes  too  far  where  he  says  that  in 
grants  of  tldelands  there  Is  reserved  "to  the 
state,  or  Its  authorized  agencies,  the  right  to 
enter  upon  such  lands  and  make  such  erec- 
tions thereon  or  changes  therein  as  it  may 
find  necessary  or  advisable  to  adapt  the  prem- 
ises for  use  in  navigation  or  in  furtherance 
thereof."  This  means,  if  I  understand  it, 
that,  where  the  grantee  has  done  nothing  to 
obstruct  navigation,  the  state,  to  carry  out 
any  and  every  sort  of  plan  of  its  agencies  for 
the  improvement  of  a  harbor,  may  take  back 
the  granted  land  without  compensation.  As 
to  the  question  of  compensation,  the  passage 
of  Justice  SHAW'S  opinion  above  quoted -Is 
qualified  in  another  place;  but  even  with 
that  qualification  it  goes  too  far.  I  concede 
that  if,  after  selling  a  portion  of  its  tide- 
lands  within  a  bay  or  natural  harbor,  the 
state  should  adopt  a  comprehensive  plan  of 
harbor  improvement,  such  as  the  establish- 
ment of  a  harbor  line  and  the  construction  of 
a  sea  wall,  with  docks  and  piers  on  that 
line,  any  tldeland  lying  beyond  that  line 
would  be  subject  to  the  superior  right  of  the 
public  upon  equitable  compensation  being 
made  to  the  vendee  for  his  improvements 
taken,  and,  since  the  vendee  would  at  the 
same  time  become  the  absolute  owner  of 
that  portion  of  the  grant  inside  of  the  harbor 
line  freed  from  the  former  servitude,  its  in- 
creased value  might  amount  to  frill  compen- 
sation for  the  portion  and  Improvements  lost 
I  have  not  chosen  to  Incumber  this  gener- 
al statement  of  my  views  upon  the  matters 
80  elaborately  discussed  in  the  opinion  of 
justice  SHAW  by  citing  the  numerous  au- 
thorities In  point  Most  of  thera  are  cited  by 
him,  including  Shively  v.  Bowlby,  152  U.  S. 
29,  14  Sup.  Ct  548,  38  L.  Ed.  331,  and  IIU- 
nols  Central  R.  R.  v.  Illinois,  146  U.  S.  468, 
13  Sup.  Ct  110,  36  li.  Ed.  1018,  upon  which 
I  mainly  rely.  In  conclusion  I  refer — with- 
out quoting  it  here — to  what  I  said  concern- 
ing the  doctrine  of  the  last-named  case  in  my 
opinion  in  the  Oakland  Water  Front  Case, 
U8  Cal.  182,  183,  184,  50  Pat  277. 
188Pr-7 


HENSHAW,  J.  I  agree  in  the  main  with 
the  concurring  opinion  of  the  Chief  Justice. 
I  dltTer  from  the  views  expressed  in  the  pre- 
vailing opinion,  and  perhaps  from  the  views 
espreased  by  the  Chief  Justice  over  the  ques- 
tion of  the  title  taken  by  private  owners  un- 
der grants  authorized  by  and  made  under  the 
tldelands  act  So  far  as  those  grants  were 
made  after  the  effective  date  of  article  15,  { 
2,  of  our  Constitution,  no  difficulty  is  present- 
ed. AH  such  grants  were  taken  subject  to 
the  restrictions  and  llmitatlous  of  the  Con- 
stitution, and  it  is  sufficient  in  the  case  at 
bar  to  direct  the  trial  court  to  enter  its  de- 
cree so  declaring,  without  here  attemptliig  to 
define  the  scope  of  those  constitutional  lim- 
itations before  argument  and  in  advance  of  a 
full  presentation  of  the  questions. 

But  upon  the  title  taken  under  such  grants 
made  before  the  operative  date  of  article  15, 
§  2,  my  views  differ  radically  from  those  ex- 
pressed in  the  prevailing  opinion,  and  while, 
by  virtue  of  the  fact  that  practically  all  of 
the  lands  here  involved  were  acquired  sub- 
sequent to  the  constitutional  provision,  the 
question  is  of  no  consequoice  in  the  present 
cases,  yet  as  the  court  has  unnecessarily 
gone  into  an  elaborate  consideration  of  the 
matter,  it  seems  to  me  proper  to  express  my 
views. 

The  power  of  the  state  to  deal  with  and 
dispose  of  its  tide  and  submerged  laads  (al- 
ways under  the  recognized  supreme  power  of 
the  United  States  over  them)  has  been  stated 
over  and  over  again  by  the  Supreme  Court  of 
the  United  States  to  be  absolute.  Thus,  in 
Hoboken  v.  Pennsylvania  B,  R.,  124  U.  S.  656, 
8  Sup.  Ot.  643,  31  L.  Ed.  543,  It  is  said: 
"Lands  below  high-water  mark  on  naviga- 
ble rivers  are  the  absolute  property  of  the 
state,  subject  only  to  the  power  conferred  up- 
on Congress  to  regulate  foreign  commerce  and 
commerce  between  the  states,  and  they  may 
be  granted  hy  the  ttate,  either  to  the  riparian 
proprietors,  or  to  a  stranger,  as  the  state 
may  see  fit"  And  in  Weber  v.  Harbor  Com- 
missioners, 18  Wall.  57,  21  L.  Ed.  798,  it  is 
said,  concerning  this  class  of  lands  in  our  own 
state:  "Upon  the  admission  of  California  in- 
to the  Union  upon  equal  footing  with  the 
original  states,  absolute  property  in,  and  do- 
minion and  sovereignty  over,  all  soils  under 
the  tide  waters  within  her  limits  passed  to 
the  state,  with  the  consequent  right  to  d<«- 
pose  of  the  title  to  any  part  of  taid  soils  in 
such  manner  as  she  might  deem  proper,  sub- 
ject only  to  the  paramount  right  of  naviga- 
tion over  the  waters,  so  far  as  such  naviga- 
tion might  be  required  by  the  necessities  of 
commerce  with  foreign  nations  or  among  the 
several  states,  the  regulation  of  which  was 
vested  in  the  general  government"  Moreover, 
until  the  decision  of  Illinois  Central  R.  R.  v. 
Illinois,  146  U.  S.  387,  18  Sup.  Ct  110,  36  L. 
Ed.  1018,  no  court  had  ever  held  that  the  ac- 
tion of  a  state  Legislature  in  disposing  of 
these  lands  was  subject  to  Judicial  review  up- 
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on  the  theoiy  that  any  such  disposition  vio- 
lated the  state  govemmental  trnat  npon 
which  they  were  held.  Still  less  was  it  ever 
adjudicated  that  a  federal  court  would  de- 
cree that  a  state  had  violated  the  state  gov- 
ermnental  trust  npon  which  It  held  these 
lands,  and  that  therefore  a  federal  court  (the 
supreme  control  of  the  United  States  govern- 
ment over  the  matter  not  being  in  question) 
would  declare  void  a  grant  solemnly  made  by 
a  state  of  any  part  of  such  lands. 

The  power  of  the  state  In  dealing  with 
such  lands  Is  not  limited  to  the  disposition 
into  private  ownership  of  such  parcels  as  are 
to  be  used  in  aid  of  commerce.  True,  par- 
cels may  be  so  disposed  of.  The  rule,  how-, 
ever,  is  and  always  has  been,  and  is  so  assert- 
ed and  reasserted  even  by  the  majority  in  the 
Chicago  Water  Front  Case,  that  the  state 
may  dispose  into  private  ownership  of  par- 
cels that  are  not  to  be  used  in  aid  of  com- 
merce, that  are  to  be  taken  away  from  the 
possibility  of  commerce,  provided  this  dispo- 
sition does  not  impair  the  public  trust  to 
maintain  sufficient  of  these  waters  and  lands 
for  purposes  of  navigation  and  commerce. 
Thus  the  state  may  not  only  sell  sudi  lands 
for  the  purposes  of  the  construction  of 
wharves,  slips,  warehouses,  and  the  like,  but 
she  may  sell  them  also  to  be  wholly  reclaim- 
ed from  the  sea,  and,  when  so  reclaimed,  to 
be  devoted  to  any  one  of  the  innumerable  le- 
gitimate objects  of  modem  civilization — 
stores,  warehouses,  factories,  residences,  or 
agriculture. 

This,  in  varying  language,  is  repeatedly 
said  in  the  majority  opinion  in  the  Chicago 
Water  Front  Case^  Thus  "it  is  grants  of 
parcels  of  land  under  navigable  waters  that 
may  aCTord  foundation  for  wharves,  piers, 
docks,  and  other  structures  in  aid  of  com- 
merce, and  grantt  of  parcelt  whieh  Iteing  oo- 
oupied  do  not  substantially  impatr  the  pui- 
Uo  interest  in  the  lands  and  waters  remain- 
ing that  are  chiefly  considered  and  sustained 
in  the  adjudged  cases  as  a  valid  exercise  of 
legislative  power." 

The  prevailing  opinion  at  length  discusses 
the  acts  of  the  state  In  offering  for  sale  its 
tidelands  at  a  fixed  price,  passes  lightly  over 
the  fact  that  all  such  lands  within  dtles  and 
towns  and  within  two  miles  of  their  bound- 
aries were  excluded  from  sale,-  and  declares, 
from  the  nature  of  these  granting  acts,  it  is 
not  to  be  assumed  "that  the  state,  which  is 
bound  by  the  public  trust  to  protect  and  pre- 
serve tills  public  easement  and  use,  should 
have  intentionally  abrogated  the  trust  as  to 
all  lands  not  within  the  very  limited  areas  of 
the  reservations,  and  directed  the  sale  of  any 
and  every  other  part'  of  the  land  along  the 
shores  and  beaches  to  exclusive  private  use, 
to  the  destruction  of  the  paramount  public 
easement  which  it  was  its  duty  to  protect, 
and  for  the  protection  and  regulation  of 
which  it  received  its  title  to  such  lands." 

From  this  view,  I  utterly  dissent  The 
whole  legislation  of  the  state  of  California 


demonstrates  to  my  mind  beyond  peradven- 
ture  that  the  Legislature  had  keenly  In  mind 
its  own  powers  and  the  limitations  upon 
them;  that  it  was  well  aware  of  the  need  of 
retaining  sufQdent  of  these  lands  (tide  and 
submerged)  for  the  free  use  and  development 
of  commerce,  and  that  it  did  so  by  declaring 
that  it  would  not  grant  Into  private  owner- 
ship any  of  such  lands,  the  private  owner- 
ship of  which  might  interfere  with  commerce 
and  navigation,  within  from  two  to  five  miles 
of  any  city  or  town — wiser  legislation. than  is 
found  in  the  statute  books  of  most  states, 
and  the  only  limitation  upon  the  legislative 
iwwer  of  sale  fixed  by  the  present  Constitu- 
tion (article  4,  |  8);  that  it  knew,  while  Cal- 
ifornia had  a  coast  line  exceeding  a  thousand 
miles  In  length,  that  the  harbors  upon  this 
line  were  very  few.  Cities  and  towns  were 
then  upon  these  harbors,  and  it  preserved  the 
utmost  freedom  of  commerce  by  refusing  to 
sell  to  private  citizens  any  of  these  lands,  not 
only  within  the  limits  of  cities  and  towns, 
but  within  from  two  to  five  miles  of  the 
boundaries  thereof.  As  to  the  rest  of  these 
lands  the  offer  of  them  by  the  state  for  sale 
was  a  declaration  by  the  state  that  they  were 
not  needed  for  purposes  of  public  commerce 
and  navigation;  that  th^r  title  and  their 
use  might  better  go  into  private  ownership, 
the  lands  to  be  reclaimed,  if  they  were  sus- 
ceptible of  reclamation,  and  to  be  devoted  to 
any  use  to  which,  after  reclamation,  they 
might  be  put,  or  to  be  devoted  to  purposes  of 
commerce,  if  along  our  inhospitable  shore 
some  enterprising  owner  might  find  a  cove, 
erect  a  wharf,  and  build  up  a  coastwise  busi- 
ness. To  say  that  such  an  offer  of  sale 
means,  as  the  prevailing  opinion  says,  that 
the  state  was  always  preserving  the  jus  pub- 
licum is  to  make  all  the  precautionary  meas- 
ures which  the  state  actually  adopted  vain 
and  ridiculous.  If  the  state  in  these  public 
offers  of  sale  was  retaining  the  Jus  publicum, 
It  might  Just  as  well  have  hoodwinked  its 
citizens  still  further  by  allowing  them  to  pur- 
chase the  lands  which  it  reserved  within  the 
five  and  two-mile  limits  of  cities  and  towns. 
It  could  just  as  freely  have  sold  those  lands, 
and  then  made  answer  that  it  was  selling 
merely  the  Jus  privatum.  What  would  be 
said  if  the  dty  of  San  Francisco  should  of- 
fer for  sale  in  lots  one  of  Its  public  parks, 
survey  the  lands,  make  sales,  sweep  the  mon- 
ey into  Its  strong  box,  execute  Its  deeds  with- 
out reservation,  and ,  when  the  purchaser 
came  to  take  possession,  meet  him  with  the 
declaration  that,  of  course,  all  that  it  was 
selling  was  the  Jus  privatum,  which  he  could 
enjoy  only  when  the  Jus  publicum  was  aban- 
doned? We  repeat  that  the  state  has  shown 
no  disposition  as  yet  to  do  this  thing.  But 
that  it  may  be  done  under  the  sanction  of 
the  prevailing  opinion  there  can  be  no  doubt, 
and  I  am  compelled  to  dissent  from  the  view 
that  any  principle  of  law  or  equity  oount»- 
nances  such  a  statutory  construction. 
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It  is  aald  In  the  prerailing  opinion  tbat  by  i 
our  dedslons  upon  these  tldelands  "the  dou- 
ble right  of  the  state,  private  and  public, 
does  not  seem  to  have  been  suggested  or  con- 
sidered." The  answer  to  that  la  complete. 
The  earlier  Judges  of  this  court  were  not,  as 
is  implied,  ignorant  of  the  common  law. 
They  had  full  knowledge  of  the  governmen- 
tal trust  in  navigable  waters  of  the  Jus  priva- 
tum and  the  Jus  publicum.  Upon  numerous 
occasions  they  evinced  this  knowledge.  Their 
silence  while  reviewing  the  acts  in  question, 
like  the  silence  of  the  Supreme  Court  of  the 
United  States  In  the  Chicago  case,  arose 
from  the  t&ct  that  never  until  now  was  it 
supposed  that  the  sale  by  the  state  was  any- 
thing other  than  a  sale  of  all  her  interest, 
that  her  patent,  containing  no  reservation, 
was  a  declaration  that  the  lands  sold  could 
go  into  private  ownership  without  Impair- 
ment of  the  state's  governmental  duty  to  pre- 
serve enough  of  them  for  purposes  of  com- 
merce and  navigation.  Let  us  Instance  the 
very  grant  here  under  consideration  to  show 
bow  utterly  inapplicable  the  theory  that  by 
them  the  state  has  abandoned  or  surrendered 
a  public  trust,  or  that  to  construe  the  grants 
as  I  construe  them  would  be  the  equivalent 
of  declaring  that'  the  state  bad  surrendered 
such  trust  Let  us  take  the  known  condi- 
tions existing  in  the  harbor  of  San  Pedro. 
Speaking  generally,  the  uplands  about  that 
harbor  have  been  incorporated  with  the  city 
ot  Los  Angeles.  The  city  of  Los  Angeles  ad- 
mittedly owns,  for  public  purposes,  harbor 
lands  and  facilities  for  wharfage,  dockage, 
and  slips,  sufficient  to  accommodate  the  com- 
merce of  Liverpool  and  Antwerp  combined. 
There  Is  not  the  slightest  pretense  here 
made,  and  none  can  be  made,  that  by  sus- 
taining these  grants  the  harbor  of  a  great 
dty  is  given  over  to  private  ownership,  or 
that  the  commerce  of  a  great  maritime  port 
is  bottled  up.  These  particular  grants  are 
Insignificant  in  area  and  extent  as  compared 
with  the  lands  for  habor  purposes  unques- 
tionably controlled  and  owned  by  the  dty  of 
Los  Angeles,  and  yet  we  are  asked  to  be- 
lieve, because  certain  small  fractions  of  the 
tldelands  (not  even  the  submerged  lands) 
have  years  and  years  ago  been  purchased 
and  paid  for,  tbat  to  uphold  the  complete 
ownership  of  those  lands  in  the  private  Indi- 
vidual under  a  grant  by  the  state,  which  in 
no  way  limits  that  ownership,  or  even  to 
say  that  the  state  should,  in  retaking  them, 
repay  what  it  had  received  for  them,  is  to 
work  some  appalling  destruction  of  a  govern- 
mental trust.  As  wholly  untenable  to  my 
mind  is  the  general  proposition  that  to  con- 
strue the  state's  offer  to  sell  these  tldelands 
as  an  offer  to  sell  its  whole  Interest  into  pri- 


vate ownership  works  a  destruction  of  the 
governmental  trust.  _  First,  there  Is  the  rea- 
son already  iminted  out  that  the  state  has 
studiously  reserved  from  sale  all  the  lands 
which  it  then  considered  necessary  for  pur- 
poses of  public  commerce,  and,  second,  be- 
cause the  argument  presupposes  the  pur- 
chase into  private  ownership  of  the  whole 
coast  line  of  California.  Such  an  amazing 
result  In  all  the  years  that  have  followed 
has,  of  course,  never  taken  place;  never 
could  or  would  take  place.  The  state  knew 
of  every  sale  which  was  made  under  its  of- 
fer, and  the  state  could  at  any  time,  if  it 
considered  that  private  owners  were  increas- 
ing too  rapidly  In  number,  and  its  tldelands 
were  being  too  rapidly  taken  over  Into  pri- 
vate ownership,  have  repealed  its  laws,  and 
withdrawn  ita  offer.  To  my  mind  the  ra- 
tional way  to  view  the  offer  to  sell,  the  only 
way  indeed  in  which  It  must  be  viewed,  Is  to 
take  the  case  of  Richard  Roe,  who  has  pur* 
chased  a  quarter  of  a  mile  of  inud  flats,  who 
has  reclaimed  them  from  the  ocean,  who  ha's 
built  his  home  or  factory  upon  ttiem,  and 
who  is  now  told  that  he  must  surrender  pos- 
session without  compensation  at  the  demand 
of  the  state  or  any  of  its  agencies,  because  all 
that  he  bought  is  a  Jus  privatum,  and,  if  he 
contends  that  he  bought  more,  then  it  most 
be  answered  that  to  hold  wltb  this  conten- 
tion is  to  destroy  a  great  governmental  trust. 
I  do  not  for  one  moment  question  the  right 
of  the  state  to  retake  any  of  such  lands 
which  she  may  baVe  Improvidently  sold,  or 
which  subsequently,  by  the  growth  and  de- 
velopment of  commerce,  seem  to  her  neces- 
sary for  purposes  of  navigation.  But  I  deny 
utterly  tbat  she  can  do  this  by  way  ot  con- 
fiscation, without  payment  to  the  private 
owner  for  bis  private  loss.  And  I  care  not 
whether  it  be  said  that  the  lands  were  sold 
Into  private  ownership  in  aid  of  commerce 
acting  through  private  persons,  or  whether  it 
be  said  that  they  were  sold  as  land  not  nec- 
essary for  commerce,  or  whether  It  be  said 
that  they  were  sold  without  any  specific 
declaration  or  intent  whatever  upon  the  sub- 
ject If  a  citizen's  private  rights  of  prop- 
erty are  to  be  taken  after  such  a  sale  or 
grant,  they  are  not  to  be  taken  under  the 
fiction  of  a  reserved  Jus  publicum.  They  are 
to  be  taken  under  the  actual -dominium  eml- 
nens — the  right  of  eminent  domain — and  com- 
pensation must  be  made  therefor,  or  else 
there  is  sheer  confiscation.  Therefore  I  say 
that  the  construction  put  upon  these  grants 
of  tldelands  does  violence  to  the  law,  and 
that  such  construction.  If  given  execution,  vi- 
olates the  Constitution  of  this  state  and  of 
the  United  States. 

We  concur:    MBLVIN.  J.;    LORIOAN,  J. 
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(Cal. 


(ice  Cal.  (30) 

PEOPLE  et  aL  ▼.  BANNING  CO.  et  aL 

(I*  A.  3057.) 

SAME  ▼.  SOUTHERN  PAO.  CO.  «t  aL 

(L.  A.  3068.) 

(Supreme  Court  of  California.    Dec  20,  1918. 

Rehearing  Denied  Jan.  19,  1914.) 

1.  Navigable  'Watbbs  (J  37*)— Tidkuiwds— 

FOBFEITUBE   OF   RiOBTB. 

Under  St.  1861,  p.  618,  {  20,  providing  that, 
if  a  railroad  located  on  tidelands  shall  be  dis- 
continued, or  abandoned,  or  changed  so  as  not 
to  cover  the  land,  such  land  shall  revert  to  the 
state,  and  section  22,  providing  tiiat  a  railroad 
company,  receiving  permission  to  locate  its 
road  on  tidelands,  shall  not  bold  any  right  there- 
la  after  it  fails  to  use  the  same  for  the  main- 
tenance of  its  track  for  five  years  contlnnons- 
^,  a  railroad  company  forfeited  its  rights  to 
possession  of  tideland  where  the  track  con- 
structed thereover  in  1871  had  been  taken  up 
for  more  than  ten  years,  and  the  wharf  adjoin- 
ing the  track  was  destroyed  by  fire  in  1890, 
and  no  use  for  railroad  purposes  has  since  been 
made  of  the  land. 

WEd.   Note.— For  other   cases,   see   Navigable 
aters.  Cent.  Dig.  »  201-226,  285;   Dec.  Dig. 
i  87.»] 

2.  Mttwicipai,  Cobpobations  (J  719*)— Wateb 
Fbont— PowEB  TO  Lease. 

Under  St  1909,  p.  420,  |  862,  subd.  2,  giv- 
ing cities  of  the  sixth  class  power  to  purchase 
realty  for  municipal  purposes,  and  convey  the 
same  for  the  benefit  of  the  city,  provided  "they 
■hall  not  have  power  to  convey  any  portion  of 
any  water  front,"  and  empowering  such  cities 
"to  improve  the  water  front,"  such  a  city  had 
no  power  to  lease  to  private  persona  a  water 
front  for  private  uses. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1425,  1529-1535; 
Dec.  Dig.  i  719.*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;    Walter  Bordwell,  Judge. 

Proceedings  by  the  People  of  the  State  of 
Callfomla  and  others  against  the  Banning 
Company  and  others,  and  by  the  People  of 
the  State  of  California  and  others  against 
the  Southern  Pacific  Railroad  Company  and 
others.  From  judgments  for  plaintiffs,  and 
orders  denying  motions  for  a  new  trial,  de^ 
fendants  in  each  proceeding  appeal.  Af- 
firmed. 

J.  W.  McKlnley,  Frank  Karr,  Gibson,  Dunn 
&  Crutcher  (Ward  Chapman,  Lloyd  W. 
Moultrie,  Sheldon  Borden,  Edward  E.  Bacon, 
and  W.  B.  Millar,  all  of  Los  Angeles,  of  coun- 
sel), for  appellants.  U.  S.  Webb,  Atty.  Gen., 
Anderson  &  Anderson,  Leslie  R.  Hewitt,  John 
W.  Shenk,  and  A.  P.  Fleming,  all  of  IjOS 
Angeles,  for  respondents.  Smith,  Miller  & 
Phelps,  of  Los  Angeles,  amid  curlee. 

SHAW,  J.  The  appeals  In  these  two  cases 
are  from  the  Judgments,  and  from  orders 
denying  motions  for  new  trial  in  the  respec- 
tive cases. 

The  land  involved  is  that  known  as  tide- 
land  location  No.  57,  being  the  same  location 
mentioned  by  that  number  In  the  opinion  in 
People  V.  Callfomla  Fish  Co.  (L.  A,  No.  3060) 
138  Pac.  79.    That  opinion,  with  the  excep- 


tions hereafter  noted,  covers  all  the  points  of 
law  involved  in  the  present  cases.  The  first 
payment  upon  this  tideland  location  was 
made  on  March  6,  1880.  The  certificate  was 
Issued  on  April  10,  1880,  and  the  patent  was 
executed  on  December  16,  1881,  to  Phineaa 
Banning.  The  land  aU  lies  within  two  miles 
of  the  limits  of  the  town  oC  Wilmington  as 
incorporated  by  the  act  of  1872,  and,  under 
the  principles  stated  in  People  t.  California 
Fish  Co.  aforesaid,  the  patent  Is  void,  and 
all  claims  of  any  of  the  defendants  thereun- 
der are  invalid. 

[1]  In  1871  the  Southern  Pacific  Railroad 
Company  constructed  a  railroad  track  over  a 
part  of  this  land  under  a  right  of  way  ob- 
tained In  pursuance  of  the  act  of  May  20, 
1861.  St.  1861,  p.  607.  It  also  built  a  wharf 
adjoining  said  track.  In  1890  the  wharf  was 
destroyed  by  fire,  and  soon  afterwards,  and 
more  than  10  years  before  this  action  was 
begun,  the  track  was  taken  up,  and  has  never 
been  replaced.  No  use  has  been  made  of  the 
premises  covered  by  this  permit  for  the  track 
so  removed,  except  that  a  bam  about  20  by 
25  feet  in  size,  was  maintained  thereon,  to- 
gether with  a  residence  building  and  out- 
buildings. This  use  was  not  in  connection 
with  any  railway,  or  with  the  business  of 
running  a  railway,  except  that  it  was  rented 
to  some  of  the  employes  of  the  railroad.  The 
wharf  was  not  rebuilt  or  otherwise  used. 
Section  20,  under  which  this  permission 
was  given  (St  1861,  p.  618),  provides  that, 
If  the  road,  after  its  location,  shall  be  dis- 
continued or  abandoned,  or  the  location  of 
any  part  thereof  be  changed  so  as  not  to 
cover  the  lands  of  the  state  over  which  the 
permission  was  given,  such  land  shall  revert 
to  the  state.  Section  22  provides  that  the 
codpany  receiving  such  permission  shall  not 
hold  the  real  estate  or  any  right,  title,  or 
interest  therein  after  It  shall  have  failed  or 
ceased  to  use  the  same  for  the  maintenance 
of  such  track  for  6  years  continuously.  Un- 
der these  provisions  It  is  obvious  that  all 
right  of  the  appellants  to  hold  possession  of 
the  lands  has  ceased,  and  the  court  proper- 
ly so  held. 

Some  objection  is  made  to  the  sufficiency  of 
the  location  of  the  line  of  high  tide  in  the 
findings  and  Judgment  It  is  not  necessary 
to  discuss  the  subject.  The  line  given  as  the 
line  of  high  tide  Is  a  well-defined  government 
survey,  and  we  think  the  description  Is  suf- 
ficient 

[2]  The  only  other  matter  not  covered  by 
the  aforesaid  opinion  in  People  y.  Callfomla 
Fish  Co.  Is  the  claim  of  the  appellants  Los 
Angeles  Harbor  Company  and  Imperial  In- 
vestment Company,  under  a  lease  by  the  city 
of  Wilmington,  executed  on  April  11,  1907,  to 
the  Investment  company,  for  the  term  of  50 
years,  for  some  16.37  acres  of  the  tidelands 
covered  by  the  state  patent,  in  consideration 
whereof  the  company  agreed  to  dredge  a  20- 


'For  other  cases  see  same  topic  and  section  NUMBBB  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  IndexM 
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loot  channel  to  deep  water,  and  construct 
Blips  adjoining  it  for  the  improvement  of  the 
facilities  for  ocean  navigation,  make  a  bulk- 
head or  sea  wall,  and  to  flU  in  the  space  be- 
tween the  channel  and  the  west  shore  of  the 
bay.  The  land  to  be  reclaimed  by  such  fill 
was  the  land  covered  by  the  60-year  lease  to 
said  company.  The  channel  and  slips  were 
apparently  to  be  devoted  to  public  use,  al- 
though It  is  not  expressly  so  provided  in 
the  lease.  The  city  of  Wilmington,  here  men- 
tioned, is  a  city  of  the  sixth  class,  incorporat- 
ed in  1905  under  the  general  law.  Subdivi- 
sion 2  of  section  862  of  the  municipal  cor- 
poration act  gives  such  cities  power  to  pur- 
chase or  receive  real  estate  inside  or  outside 
the  dty  limits  necessary  for  municipal  pur- 
poses, "and  to  control,  dispose  of  and  con- 
vey the  same  for  the  benetit  of  the  city  or 
town  i  provided,  they  shall  not  have  power 
to  sell  or  convey  any  portion  of  any  water 
front"  St.  1909,  p.  420.  Subdivision  2  of  the 
same  section  empowers  such  cities  "to  im- 
prove the  water  front"  The  land  included 
in  the  lease  was,  in  part  submerged  land  al- 
ways covered  by  water. 

The  city  of  Wilmington  had  no  title  to  or 
Interest  in  the  land  leased.  It  belonged  to 
the  state  In  virtue  of  Its  sovereignty,  and  no 
act  ceding  It  or  transferring  it  to  the  city  has 
ever  been  passed.  The  city  had  nothing  but 
a  mere  power  to  Improve  the  water  front,  a 
power  delegated  to  it  by  the  state.  The  pow- 
er to  improve,  the  water  front  does  not  In- 
clude authority  to  lease  to  private  parties  for 
private  uses  lands  belonging  to  the  state,  and 
not  covered  by  or  necessary  to  the  improve- 
ment, as  a  consideration  for  a  water  front 
Improvement  to  be  made  by  such  private  par- 
ties for  public  use.  The  lease  was  clearly  be- 
yond the  powers  of  the  city,  and  transferred 
no  part  of  the  state;'s  title  to  the  land  nor 
any  interest  or  estate  whatever  therein. 

The  case  of  Pacific  C.  P.  Co.  v.  Kimball, 
114  Cal.  414,  46  Pac.  275,  is  not  in  point  The 
lease  there  considered  was  made  by  the  city 
of  Monterey,  under  an  express  grant  by  the 
state  to  the  dty  of  all  the  water  front  for 
the  use  and  benefit  of  the  city,  with  authority 
to  lease  portions  of  the  '  water  front  for 
periods  not  exceeding  10  years.  St  1867-68, 
p.  202.  The  wharf  right  there  in  controversy 
was  held  good  because  of  this  grant  and  this 
power.  In  the  present  case  there  was  no 
legislative  .authority  to  lease  lands  owned 
by  the  state.  The  decision  in  San  Pedro,  etc., 
Co.  V.  Hamilton,  161  CaL  610,  119  Pac.  1073, 
87  L.  K.  A.  (N.  S.)  eS6,  cited  by  these  appel- 
lants in  support  of  their  claim,  involved 
leases  of  submerged  and  tide  lands,  made  by 
the  cities  of  Long  Beach  and  San  Pedro, 
respectively,  both  of  which  leases  were  con- 
firmed by  the  state  by  the  act  of  March  23, 
1907  (St  1907,  p.  987),  and  It  was  for  this 
reason  that  the  leases  were  held  to  be  valid 
with  respect  to  the  authority  to  make  them. 


The  lease  to  the  appellants  was  made. after 
that  act  was  passed ;  it  is  not  validated  or 
affected  thereby,  and  the  state  has  never 
confirmed  it  On  the  contrary,  so  far  as  it 
can  do  so,  the  state,  by  the  act  of  May  1, 
1911  <St  1911,  p.  1256),  has  revoked  the  ap- 
pellants' lease  by  granting  to  the  city  of  Los 
Angeles,  to  be  used  and  managed  for  the 
public  purposes  of  navigation,  all  the  land 
embraced  in  said  lease.  The  court  below 
correctly  held  the  lease  to  be  void. 
The  Judgment  and  order  are  afQrmed. 

We   concur:     BEATTT,   C.   J.;    ANGEL- 
LOTTI,  J.;   SLOSS,  J. 


(166  Cal.  635) 

PEOPLE  et  al.  v.  BANNING  CO. 
(L.  A.  3078.) 

(Supreme  Court  of  California.    Dec.  20,  1913.) 

1.  Public  Lanps  (|  144*)— TaAHsraB  bt 
State— Validity  of  Pboceedinqs. 

The  filing  of  an  application  for  the  pur- 
chase ot  tidelands  and  survey,  its  approval  by 
the  proper  officer,  and  acceptance  of  ohe-fifth 
of  the  price  fixed  by  law,  all  of  which  occurred 
before  the  incorporation  of  a  city  within  two 
miles  of  the  corporate  limits  of  which  the  lands 
were  situated,  so  that  the  land  could  not  be 
granted  under  Pol.  Code,  i  3484.  after  the  dty 
was  incorporated,  constituted  a  legal  and  bind- 
ing contract  of  sale,  and  conveyed  the  title  held 
by  the  state  at  the  time  the  installment  of  the 
price  was  paid. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §{  301-309;    Dec.  Dig.  $  144.*] 

2.  Constitutional  Law  (J  127*)— Obliga- 
tion OF  Contbacts— Incobpobation  of 
City— Natube. 

The  incorporation  of '  a  city  is  a  legisla- 
tive act,  though  done  pursuant  to  an  election 
by  the  people  under  the  general  law,  and  is 
the  equivalent  of  a  law  within  the  provisions 
of  the  Const,  art.  1,  §  16,  and  Const  U.  S.  art 
1,  I  10,  forbidding  the  passage  of  an  act  impair- 
ing the  obligation  of  a  contract  when  con- 
strued in  connection  with  a  previous  contract 
of  the  state  as  to  lands  within  the  city  limits. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §{  325-341;  Dec  Dig.  { 
127.»] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;   Walter  Bordwell,  Judge. 

Proceedings  by  the  People  of  the  State  ot 
California  and  others  against  the  Banning 
Company.  From  a  Judgment  for  plaintiffs, 
and  an  order  denying  a  new  trial,  defendant 
appeals.  Order  aiUrmed,  Judgment  revers- 
ed, and  cause  remanded  for  Judgment  as 
directed. 

Gibson,  Dunn  &  Crutcher,  J.  W.  McKlnley, 
and  Frank  Karr,  all  of  Los  Angeles  (Ward 
Chapman,  Sheldou  Borden,  Edward  E.  Bacon, 
and  W.  R.  Millar,  all  of  Los  Angeles,  of  coun- 
sel), for  appellant  U.  S.  Webb,  Atty.  Gen., 
Leslie  R.  Hewitt,  John  W.  Shenk,  A  P.  Flem- 
ing, and  Anderson  &  Anderson,  all  of  Los  An- 
geles, for  respondents.  Fitzgerald,  Abbott  & 
Beardsley,  of  Oakland,  amicl  curice. 


•Tor  otb«r  caaes  *«•  uime  h^lo  and  Motion  NUUBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.'  Sariea  *  Rep'r  Indexet 
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SHAW,  J.  The  defendant  appeals  from 
the  Judgment,  and  from  an  order  denying  a 
new  trial. 

The  action  was  t>egun  to  obtain  a  decree 
adjadglng  that  plaintiff  is  the  owner  of  the 
land  embraced  in  two  tldeland  locations, 
numbered,  respectively,  152  and  153,  for  which 
patents  liave  been  Issued  by  the  state  officers, 
and  declaring  that  the  claims  of  the  defend- 
ant under  said  patents  are  invalid.  Judg- 
ment below  was  given  for  the  plaintiff. 

All  of  the  land  is  situated  within  two  mUes 
of  the  corporate  limits  of  the  town  of  Wil- 
mington as  Incorporated  by  the  act  of  1872. 
•Stats.  1871-72,  p.  108.  This  act  was  repealed 
on  March  12,  1887  (St  1887,  pp.  108, 109),  and 
said  incorporation  thereupon  ceased  to  exist 
Tldeland  location  152  includes  345.12  acres, 
and  tldeland  location  153  includes  51.12  acres. 
The  proceedings  for  the  purchases  were  taken 
on  the  same  dates.  The  applications  and 
surveys  were  approved  on  February  9,  1888, 
the  first  payments  of  one-flfth  of  the  price 
were  made  on  February  28,  1888,  the  certifi- 
cates of  purchase  were  Issued  on  March  8, 
1888,  final  payments  were  made  9n  February 
1,  1902,  and  the  patents  were  executed  on 
February  5,  1902.  Patent  for  No.  162  was 
issued  to  William  Banning,  and  that  for  No. 
153  to  J.  B.  Banning.  The  defendant  has 
succeeded  to  all  the  title  of  the  said  paten- 
tees. 

Proceedings  for  the  incorporation  of  the 
city  of  San  Pedro  under  the  general  law  of 
1883  (St  1883,  p.  93)  were  pending  on  Febru- 
ary 9,  1888,  when  the  aforesaid  applications 
and  surveys  were  approved.  The  act  of  1883 
provides  that,  after  canvassing  the  returns 
of  the  election,  If  a  majority  Is  found  to 
favor  Incorporation,  the  supervisors  shall, 
"by  an  order  entered  upon  their  minutes,  de- 
clare such  territory  duly  incorporated,  and 
that  they  shall  thereupon  cause  a  duly  certi- 
fied copy  of  the  order  to  be  filed  In  the  office 
of  the  secretary  of  state ;  and  from  and  aft- 
er the  date  of  such  filing,  such  Incorporation 
shall  be  deemed  complete."  The  votes  were 
canvassed,  and  the  order  declaring  the  ter- 
ritory incorporated  as  the  city  of  San  Pedro 
was  duly  entered  on  the  minutes  on  February 
27,  1888.  The  certified  copy  of  that  order 
was  not  filed  with  the  secretary  of  state  until 
March  1,  1888.  The  first  payment  for  these 
lands,  amounting  to  $79.25  in  all,  it  will  be 
noted,  was  paid  in  this  short  Interval,  that  is, 
on  February  28,  1888. 

The  land  Is  situated  within  two  miles  of 
the  corporate  limits  of  the  city  of  San  Pedro 
as  fixed  by  said  order  of  Incorporation.  Up- 
on such  Incorporation,  the  constitutional 
prohibition  toolc  effect,  and  all  lands  within 
that  distance  of  the  dty  were  thereupon  im- 
mediately "withheld  from  grant  or  sale." 
The  reservation  In  section  3488  of  the  Politi- 
cal Code  also  became  Immediately  effective. 
It  is  conceded  that  the  making  of  the  order 
and  entering  it  upon  the  minutes  of  the  board 


did  not  legally  perfect  the  incorporation,  and 
that  it  was  not  constituted  a  legally  incor- 
porated city  under  the  law  until  the  copy  of 
the  order  was  filed  in  the  oflJce  of  the  secre- 
tary of  state.  It  thus  appears  that,  at  the 
time  the  applications  and  surveys  were  filed 
and  approved,  and  when  the  first  payment 
on  each  was  made,  the  land  was  free  from 
the  reservation  In  the  Code,  and  from  the 
prohibition  In  the  Constitution,  and  was  open 
to  sale  under  the  law,  subject  to  the  public 
easement  for  navigation  and  fishery,  as  ex- 
plained In  People  v.  California  Fish  Co.  (L>. 
A.  No.  3060)  138  Pac.  79,  In  which  the  effect 
of  such  sale  upon  the  public  easement  is 
elaborately  discussed  and  to  which  we  refer 
for  a  fuller  statement  thereof. 

[1]  The  Question  presented  in  this  case  is 
whether  or  not  the  filing  of  the  application 
and  survey,  its  approval  by  the  proper  officer, 
and  the  payment  and  acceptance  of  one-flfth 
of  the  price  fixed  by  law,  prior  to  the  incor- 
poration of  San  Pedro,  constituted  a  legal 
and  binding  contract  of  sale  for  the  Interest 
authorized  to  be  sold  which  bound  the  state 
to  complete  the  sale  as  if  the  prohibition  had 
not  taken  effect 

[I]  The  Incorporation  of  a  dty  Is  a  legis- 
lative act  See  authorities  cited  In  People 
V.  California  Fish  Co.  (L.  A.  No.  3060)  supra. 
It  Is  none  the  less  an  act  of  legislation  be- 
cause of  the  fact  that  it  Is  done  in  pursuance 
of  an  election  by  the  people  and  under  a  gen- 
eral law.  The  legislative  act,  under  the  gen- 
eral law,  becomes  complete  when,  by  the  fil- 
ing of  the  certified  copy  of  the  order  of  In- 
corporation, the  creation  of  the  new  city  be- 
comes complete  and  perfect  The  filing  of 
the  copy  of  the  order  and  the  resulting  in- 
corporation of  the  city  Is  the  equivalent  of 
the  passage  of  a  law,  within  the  meaning  of 
the  provisions  of  the  Constitutions  of  this 
state  and  of  the  United  States  forbidding  the 
passage  of  a  law  impairing  the  obligation  of 
a  contract  Cal.  Const  art.  1,  |  16;  U.  S. 
Const  art  1,  $  10.  The  situation  Is  there- 
fore the  same  as  if  the  state,  after  receiving 
the  first  payment  for  this  land,  had  enacted 
a  statute  forbidding  the  completion  of  the 
proposed  purchase  or  withdrawing  the  land 
from  sale.  In  Pennoyer  v.  McConnaughy, 
140  U.  S.  24,  11  Sup.  Ct  699,  35  L.  Ed.  363, 
the  Supreme  Court  of  the  United  States  held 
that,  where  a  valid  application  and  survey  for 
the  purchase  of  swamp  land  had  been  filed 
and  approved,  and  the  first  Installment  of 
the  price  had  been  paid,  the  purchaser  there- 
by acquired  a  vested  right  in  the  land,  and 
the  contract  of  sale  to  him  became  a  valid 
subsisting  contract,  which  the  state  could  not, 
by  a  subsequent  statute,  declare  void,  and 
could  not  refuse  to  perform.  A  similar  prin- 
ciple was  announced  in  this  state  in  People 
V.  Bryan,  73  Cal.  376,  14  Pac  893,  where  It 
was  held  that,  where  swamp  land  was  open 
to  purchase,  and  a  buyer  had  paid  the  price 
and  obtained  a  patent,  the  state  could  not,  In 
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equity,  have  the  patent  canceled  because  of  a 
defect  In  the  application,  without  first  offer- 
ing to  return  the  purchase  money,  if  the  pur- 
chaser had  proceeded  in  good  faith.  See, 
also.  People  v.  Morris,  77  CaL  208,  19  Pac. 
378;  United  States  v.  White  (C.  C.)  17  Fed. 
561,  0  Sawy.  131.  These  authorities  estab- 
lish the  proposition  that  a  patent  Issued  un- 
der such  circumstances  ia  valid  to  convey  the 
title  of  the  state  which  was  open  to  sale  at 
the  time  the  installment  of  the  purchase  mon- 
ey was  paid.  As  we  have  seen  in  the  case  of 
People  V.  California  Fish  Co.  (I*  A.  No.  3060), 
aforesaid,  this  title  under  the  law  for  the 
sale  of  tldelands  in  this  state  extends  only 
to  the  soil  beneath  the  waters,  and  it  Is  sub- 
ject to  the  public  easements  for  navigation 
and  fishery.  The  Judgment  of  the  court  be- 
low declaring  the  patent  entirely  void  was 
therefore  erroneous. 

All  the  other  points  involved  in  the  case 
are  fully  discussed  and  determined  In  People 
V.  California  Fish  Co.,  supra.  The  facts  nec- 
essary to  a  proper  judgment  in  this  case  are 
set  forth  in  the  findings.  The  error  can  be 
corrected  by  a  direction  to  the  court  below 
to  enter  the  proper  Judgment,  and  a  new 
trial  is  unnecessary. 

The  order  denying  a  new  trial  Is  aflSrmed. 
The  Judgment  is  reversed,  the  cause  is  re- 
manded, and  the  court  below  Is  directed  to 
make  and  enter  Its  Judgment  upop  the  find- 
ings as  follows:  It  Is  ordered,  adjudged,  and 
decreed  that,  except  as  hereinafter  stated, 
the  defendant  is  the  owner  of  the  two  par- 
cels of  land  situated  In  the  county  of  Los 
Angeles,  state  of  California,  described  as  fol- 
lows, to  wit:  (1)  The  parcel  of  land  known 
as  tldeland  location  No.  152,  containing  345.12 
acres,  and  fully  described  in  the  patent  issu- 
ed by  the  state  of  California  to  William 
Banning,  dated  February  26,  1902,  and  re- 
corded In  Book  9  of  Patents,  p.  274,  of  the 
records  of  Los  Angeles  county,  to  which  ref- 
erence Is  made  for  further  description,  it 
being  the  same  land  more  particularly  de- 
scribed in  the  first  count  of  the  complaint 
herein;  (2)  the  parcel  of  land  known  as 
tldeland  location  No.  153,  containing  61.12 
acres,  and  fully  described  In  the  patent  issu- 
ed by  the  state  of  California  to  Joseph  B. 
Banning,  dated  February  26, 1902,  and  record- 
ed In  Book  9  of  Patents,  p.  271,  of  the  records 
of  Los  Angeles  county,  to  which  reference  is 
made  for  further  description,  it  being  the 
same  land  more  particularly  described  In 
the  second  count  of  the  complaint  herein. 
But  the  said  parcels  of  land  are  hereby  de- 
clared to  be  subject  to  the  public  easements 
for  navigation  and  fishery,  and  the  state  of 
California  is  declared  to  be  the  owner  of  all 
interest  and  title  therein  necessary  to  the 
support  of  said  easementa 

We  concur:  BBATTY,  0.  J.J  ANOBL- 
LOTTI,  J. ;    SLOSS,  3. 


(JM  CaL  627) 
PEOPLE  ex   inf.  WEBB,   Atty.  Gen.,  v, 
SOUTHERN  PAC.  R.  CO.  et  aL 
<L.  A.  3079.) 
(Supreme  Court  of  California.     Dec.  20,  1913.) 
L  Appeal  and  Erbob  (|  931*)  —  Review — 
Finding — Supplyino  OsnTXED  Findino. 
The  Supreme  Court,  on  an  appeal  in  an 
action  by   the  state  to  establish  title  in  tide- 
lands,  cannot  supply  a  finding  showing  that  de- 
fendants claimed  under  a  certain  patent,  though 
there  was  an  oral  stipulation  to  that  effect.  If 
such  stipulation  was  not  carried  into  the  find- 
ings. 

[E<d.  Note. — For  other  cases,  see  Appeal  and 
EJrror.  Cent.  Dig.  H  3728,  3762-3771;  Dec. 
Dig.  i  931.*] 

2.  Navioabui  Watebs  (J  36*)— Tidelands— 

Rights  of  Public. 

The  title  of  a  riparian  owner  to  the  soil 
under  the  water  in  front  of  his  upland  is  sub- 
ject to  the  public  easements  of  navigation  and 
fishery,  and  the  public  authorities  may  improve 
such  land  below  the  high-water  mark  for  pur- 
poses of  navigation. 

[Eld.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  ||  180-200;    Dea  Dig.  i 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Walter  Bordwell,  Judge. 

Proceeding  by  the  People  of  the  State,  up- 
on Information  of  U.  S.  Webb,  Attorney  Gen- 
eral, against  the  Southern  Pacific  Railroad 
Company  and  another.  From  a  Judgment  for 
plaintUf,  and  an  order  denying  a  motion  for 
new  trial,  defendants  appeal.  Order  affirm- 
ed, except  as  stated,  and  Judgment  reversed 
for  further  proceedings. 

Gibson,  Dunn  &  Cmtcher,  J.  W.  McKinley, 
and  Frank  Earr,  all  of  Los  Angeles  (Ward 
Chapman,  Sheldon  Borden,  Edward  E.  Ba- 
con, and  W.  R.  Millar,  all  of  Los  Angeles,  of 
counsel),  for  appellants.  U.  S.  Webb,  Atty. 
Gen.,  Leslie  R.  Hewitt,  John  W.  Shenk,  A.  P. 
Fleming,  and  Anderson  tc  Anderson,  all  of 
Los  Angeles,  for  respondent 

SHAW,  J.  The  defendants  appeal  from 
the  Judgment,  and  from  the  order  denying 
a  new  trial. 

The  action  was  begun  to  establish  the  title 
of  the  state  of  California  to  a  parcel  of  land 
embraced  in  what  it  known  as  tldeland  lo- 
cation No.  143,  for  which  the  state  issued  a 
patent  to  August  W.  Tlmms  under  the  laws 
for  the  sale  of  swamp  and  tldelands.  It  Is 
alleged  that  the  defendants  claim  some  title 
or  Interest  in  said  land.  The  patent  to 
Tlmms  was  issued  on  December  8, 1887.  The 
proceedings  leading  up  to  the  execution  of- 
said  patent  were  in  all  respects  regular.  The 
land  is  more  than  two  miles  from  the  cor- 
porate limits  of  the  town  of  Wilmington,  as 
fixed  by  the  act  of  1872  Incorporating  that 
town.  At  the  time  the  proceedings  for  the 
sale  were  taken,  and  when  the  patent  was 
issued,  the  city  of  San  Pedro  had  not  been 
incorporated.  The  land  was  therefore  open 
to  sale,  and  not  within  any  statutory  or  con- 
stitutional reservation. 


•For  other  easM  ■••  mna  t^e  aod  Metlon  NUMBBK  la  Dae.  Dig.  A  Am.  DIs.  lUy-Ne.  Btartm  * 
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The  effect  of  such  patent  for  tldelands, 
with  respect  to  the  public  easements  of  navi- 
gation and  fishery,  was  fully  discussed  and 
determined  In  the  opinion  in  the  case  of 
People  T.  California  FUb  Co.  (L.  A.  No.  S060) 
13S  Pac.  79,  to  which  we  refer.  It  was 
there  decided  that  it  does  not  convey  or  af- 
fect the  public  rights  of  navigation  and  fish- 
ery, or  the  power  of  the  state  to  regulate 
and  control  the  same,  and  alter  and  improve 
the  premises  in  the  Interest  of  navigaton, 
but  transferred  only  the  title  to  the  soil,  sub- 
ject to  said  public  rights  and  powers.  The 
judgment  below  was  that  the  plaintiff  was 
the  absolute  owner  of  the  land,  and  that  the 
said  patent  was  void,  and  conveyed  no  in- 
terest in  the  land  whatever.  In  this  the 
court  erred.  The  decree  as  to  the  effect  of 
the  patent  should  have  been  to  the  effect 
above  stated. 

[1]  The  findings  do  not  show  that  the  de- 
fendants have  succeeded  to  the  interest  of 
Timms  under  the  patent  aforesaid.  Upon 
the  trial  there  was  an  oral  stipulation  to 
that  effect;  but  it  was  not  carried  into  the 
findings.  They  do  not  show  that  the  defend- 
ants have  any  title  or  interest  under  the 
patent  By  reason  of  this  omission,  the  error 
in  the  judgment  cannot  be  corrected  by  a 
direction  from  this  court  to  enter  the  judg- 
ment without  further  proceedings.  This 
court  cannot  supply  the  finding. 

[2]  The  d^endants  have  a  parcel  of  upland 
adjoining  the  tldelands  in  controversy,  and 
they  claim  the  right,  as  riparian  proprietors, 
to  wharf  out  and  use  the  tldeland  In  front 
of  their  upland  for  navigation  in  connection 
with  the  upland.  It  is  settled  by  the  deci- 
sion of  the  Supreme  Court  of  the  United 
States  In  the  case  of  United  States  v.  Chand- 
ler-Dunbar  W.  P.  Co.,  229  U.  S:  53,  33  Sup. 
Ct  667,  67  L.  Ed.  1063,  decided  May  26, 1913, 
that,  when  the  riparian  proprietor  holds  title 
to  the  soil  under  the  water  in  front  of  his  up- 
land, and  holds  It  by  virtue  of  his  riparian 
ownership,  in  fee,  such  title  is  subject  to  the 
pnbUc  easements  of  navigation  and  fishery; 
that,  when  the  public  authorities  see  fit  to 
make  Improvements  on  the  land  below  higb- 
wa'ter  mark  for  purposes  of  navigation,  the 
riparian  owner  must  yield  thereto ;  and  that 
his  right  is  subordinate  to  the  public  rights. 
There  are  many  other  decisions  of  the  Su- 
preme Court  of  the  United  States  substan- 
tially to  the  same  effect  Under  these  au- 
thorities it  is  apparent  that  the  littoral  rights 
of  the  defendants  cannot  impinge  upon  the 
control  by  the  state  of  tldelands  for  the  pub- 
lic purposes  of  navigation  and  fishery,  or 
affect  the  public  easement  for  those  purposes^ 

Certain  rights  of  the  defendants  under  a 
permit  from  the  state  surveyor-general,  un- 
der section  478  of  the  Civil  Code,  dated  April 
7,  1887,  and  tinder  an  agreement  with  the 
city  of  San  Pedro  made  on  December  11, 
1886,  were  expressly  excepted  from  the  op- 


eration of  the  Judgm^t,  and  were  not  ad- 
judicated. 

A  new  trial  of  all  the  Issues  Is  unneces- 
sary. The  only  fact  not  determined  is  th^ 
succession  of  the  defendants  to  the  rights 
of  Tlmms  under  the  state  patent  The  case 
in  this  respect  is  similar  to  the  case  of  Peo- 
ple V.  Southern  Pacific  Railroad  Co.  (L.  A. 
No.  8056)  138  Pac.  94,  decided  simultane- 
ously herewith,  and  the  order  will  be  similar. 
That  case  also  disposes  of  the  claim  of  title 
by  prescription. 

The  order  denying  a  new  trial  is  affirmed, 
except  as  below  stated.  The  judgment  la 
reversed,  with  directions  to  the  court  below 
to  proceed  upon  evidence  to  be  taken,  or  up- 
on a  consideration  of  the  aforesaid  stipula- 
tion, and  make  a  finding  upon  the  question 
whether  or  not  the  defendants  have  succeed- 
ed to  the  rights  of  Timuis,  under  the  patent 
from  the  state  to  him,  and  thereupon  to 
make  and  enter  its  judgment  accordingly. 

We  concur:  BEATTY,  C.  J.;  ANGEI/- 
LOTTI,  J.;  SLOSS,  J. 

"""^^  (23  cal.  A.  SeJ) 

JACOBT  T.  PECK  et  al.    (Olv.  1208.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Nov.  25,  1913.) 

1.  Pleadino  (J  277*)  —  Sttppi-ismentai,  Com- 
plaint —  Installments  Ddk  Aftbb  Com- 
mkncement  or  action. 

In  an  action  on  a  contract,  where  pns-mentt 
were  to  be  made  in  installmeats,  plaintiff  can- 
not recover  more  than  those  installments  due 
at  the  time  of  the  institution  of  the  notion,  un- 
less be  files  a  supplemental  complaint  including 
those  due  down  to  the  time  of  the  trial. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  834;   Dec  Dig,  {  277.*] 

2.  Judgment  (|  696*)— Bab  of  Action  —  Ih- 
stallments. 

Under  Code  Civ.  Proc.  i  1908,  providing 
that  a  judgment  Is  conclusive  only  as  to  the 
matters  directly  adjudged,  and  in  view  of  section 
1911,  providing  that  that  only  is  deemed  to  be 
adjudged  which  appears  to  have  been  so  ad- 
judged, or  which  was  necessarily  included  there- 
in, the  judgment  in  an  action  by  plaintiff,  who, 
in  consideration  of  defendant's  agreement  to  pay 
him  monthly  bonuses,  surrendered  his  lease  to 
the  lessor,  who  issued  a  new  lease  to  defendant, 
begun  before  the  expiration  of  the  term,  ad- 
judicates plaintifTs  right  to  a  bonus  onl^  down 
to  the  time  the  action  was  filed,  this  particularly 
where  the  findings  on  which  the  judgment  wag 
based  expressly  excepted  future  accruing  install- 
ments. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  1111;    Dec.  Dig.  J  596.*] 

3.  Judgment  (|  713*)— Conclusiveness— Mat- 
ters Concluded. 

A  judgment  is  conclusive  only  as  to  those 
matters  which  were  actually  adjudicated,  and  ia 
not  conclusive  as  to  matters  which  might  have 
been  adjudicated  where  it  expressly  appears  they 
were  not  considered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ii  1063, 1066.  1099,  1234-1237,  1239, 
1241,  1247 ;  Dec.  Dig.  |  713.»] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Franctsct>;  J.  M.  Sea  well. 
Judge. 


•Fox  otbir  ease*  ue  some  topic  and  section  NUMBE^B  in  Dec.  Ols.  ft  Am.  ]}%.  Key.-Me.  SerlM  A  Bep'r  IndezM 
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Actioa  by  O.  D.  Jacoby  against  Wilbur 
S.  Peck  and  otters.  From  the  judgment,  de- 
fendant appeals.    Affirmed. 

See,  also,  137  Pac.  264. 

Henr.v  O.  W.  Dlnkelsplel,  ot  San  Francis- 
co, for  appellants  Peck  and  others.  Daniel 
A.  Ryan,  of  San  Francisco,  for  appellant 
Frltchard.  Chlckering  &  Gregory,  of  San 
Francisco,  for  respondent 

BURNETT,  J.  Tbere  were  two  appeals  In 
tbis  case,  one  by  plaintiff,  and  the  other  by 
defendants.  The  first  was  considered  by 
this  court  In  an  opinion  filed  November  7th 
last,  and  reported  in  137  Pac.  264,  to  which 
reference  may  be  had  for  a  statement  of  the 
nature  of  the  action.  Since  that  decision  was 
rendered,  the  appeal  by  defendants  has  been 
transferred  to  this  court  by  the  Supreme 
Court 

Tbe  contention  of  appellants  here  is  that 
they  should  have  Judgment  for  the  reason 
that  the  issues  in  this  action  were  deter- 
mined, or  could  have  been  determined,  in 
a  prior  action  that  was  tried  between  tbe 
same  parties  for  the  same  amount.  This 
prior  action  was  properly  pleaded  in  bar, 
and  as  to  it  tbe  court  found  as  follows: 
"That  on  August  21,  1905,  said  plaintiff,  O. 
D.  Jacoby,  commenced  an  action  In  said  su- 
perior court  ^  and  for  tbe  city  and  county 
of  San  Francisco,  against  said  Wilbur  S. 
Peck,  Herbert  B.  Peck,  and  W.  S.  Peck,  Jr., 
copartners  doing  business  as  W.  S.  Peck  & 
€!o.,  and  said  James  J.  Gildea,  and  tbe  J.  J. 
Glldea  Company,  a  corporation,  praying 
Judgment  against  said  defendants  for  the 
sum  of  $5,942.50,  upon  the  same  contract  up- 
on which  this  action  was  brought  and  which 
is  the  same  amount  claimed  In  and  by  this 
action.  That  the  Issues  in  said  action  were 
the  same  as  in  this  action.  That  in  and  by 
taid  action  all  the  issues  embraced  in  this 
action  were  adjudged  and  determined,  save 
and  excepting  the  issue  as  to  what,  if  any, 
amount  became  due  said  plaintiff  on  and 
after  the  1st  day  of  September,  1905,  by  xcay 
and  by  reason  of  said  bonus  referred  to  in 
said  contract.  That  in  and  by  said  Judgment 
pursuant  to  tbe  findings  made  and  filed  In 
said  action.  It  was  adjudicated  »  »  • 
that  plaintiff  was  entitled  to  recover  noth- 
ing from  defendants,  save  and  excepting  the 
sum  of  $450,  being  the  Installment  which  be- 
came due  on  tbe  1st  days  of  June,  July,  and 
August,  1905.  That  the  findings  In  said  ac- 
tion were  made  and  filed  on  the  18th  day  of 
June,  1900,  nunc  pro  tunc  as  of  November 
28,  190S,  and  Judgment  therein  was  entered 
in  favor  of  tbe  plaintiff  and  against  the  de- 
fendants for  said  sum  of  $450,  together  with 
interest  That  no  appeal  was  taken  from 
said  judgment  and  said  Judgment  has  nev- 
er been  vacated  or  set  aside,  save  and  ex- 
cepting as  against"  the  Pecks  and  W.  S. 
Peck  &  Co.,  "and  not  as  to  any  other  of  the 
said    defendants,   e»ld  Judgment   has  been 


vacated  and  set  aside  by  the  order  of  said 
court  That  said  Judgment  has  become  final, 
and  is  now  in  full  force  and  effect  against 
said  James  J.  Gildea  and  said  J.  J.  Gildea 
Company,  a  corporation." 

We  have  Italicized  the  portion  of  said  find- 
ing to  which  especial  attention  will  be  di- 
rected. 

[1,2]  The  said  action  having  been  begun 
on  August  21,  1005,  it  is,  of  course,  mani- 
fest that  no  cause  of  action  existed  at  that 
time  in  favor  of  plaintiff  for  the  said  later 
installments,  at  least  unless  plaintiff  had 
exercised  the  option  and  made  the  demand 
provided  In  said  contract  as  a  condition  pre- 
cedent for  the  maturity  of  the  whole  obli- 
gation of  the  said  party  of  tbe  second  part 
In  view  of  the  finding  of  tbe  court  however, 
we  must  assume  that  said  later  installments 
were  not  then  due. 

It  is  true,  though,  that  at  the  time  of  the 
trial,  they  had  "long  since"  become  payable, 
and  a  supplemental  complaint  might  have 
been  filed  covering  these  installments  and  a 
disposition  made  of  the  whole  controversy 
In  the  one  action.  This  course,  however, 
was  not  pursued,  and  it  expressly  appears, 
as  already  seen,  that  the  court  determined 
the  cause  upon  its  merits  with  reference  to 
the  Installments  that  had  matured  when  the 
said  complaint  was  filed,  and  the  court  ex- 
pressly declined  to,  find  as  to  any  subse- 
quent installment 

We  do  not  understand  that  such  judgment 
would  be  a  bar  to  tbe  maintenance  of  a  cause 
of  action  accruing  subsequent  to  said  Au- 
gust 21,  1905. 

The  conditions  or  elements  that  render  the 
prior  Judgment  a  bar  to  a  subsequent  ac- 
tion are  provided  In  section  1908  of  the  Code 
of  Civil  Procedure,  which,  as  far  as  Involv- 
ed herein,  is  as  follows:  "The  effect  of  a 
judgment  or  final  order  in  an  action  or  spe- 
cial proceeding  before  a  court  or  judge  of  the 
state,  or  of  the  United  States  having  juris- 
diction to  pronounce  the  judgment  or  order, 
is  as  follows:  •  •  •  2.  In  other  cases, 
the  judgment  or  order  is,  in  respect  to  the 
matter  directly  adjudged,  conclusive  between 
the  parties  and  their  successors  In  interest 
by  title  subsequent  to  the  commencement  of 
the  action  or  special  proceeding,  litigating 
for  the  same  thing  under  the  same  title  and 
In  the  same  capacity,  provided  they  have  no- 
tice, actual  or  constructive,  of  the  pendency 
of  the  action  or  proceeding." 

The  only  matter  "directly  adjudged"  in  the 
case  before  us  is  the  indebtedness  existing 
on  said  August  21,  1905,  and  as  to  that  the 
Judgment  would,  of  course,  constitute  a  bar; 
but  it  did  and  could  not  affect  any  subse- 
quent indebtedness  between  the  same  parties. 

The  findings  of  the  court  leave  no  doubt 
as  to  what  was  "directly  adjudged" ;  but  an 
additional  assurance  has  been  furnished  by 
the  rule  prescribed  in  section  1911  of  the 
Code  of  Civil  Procedure  as  follows:  "That 
only  is  deemed  to  have  been  adjudged  in  a 
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former  Judgment,  wblcb  appears  upon  its 
ftice  to  have  been  so  adjudged,  or  which  was 
actoally  and  necessarily  Included  therein  or 
necessary  thereto." 

Probably  no  such  direction  is  needed  in  a 
case  like  this,  where  the  Judgment  Itself  is 
explicit  as  to  what  was  determined;  but 
In  many  instances  there  Is  less  degree  of 
certitude  as  to  what  was  "directly  adjudg- 
ed." And  it  will  be  found  on  eJcamlnatlon 
that  generally  it  is  such  cases  that  have  giv- 
en rise  to  the  enunciation  and  application 
of  the  rule  of  evidence  contended  for  by  ap- 
pellants. Here,  as  we  have  seen,  there  is  an 
express  declaration  of  what  was  adjudgedv 
Besides,  Ignoring  that  declaration,  and  keep- 
ing in  mind  the  principle  that  we  must  not 
presume  a  forfeiture  or  default,  and  that  a 
Judgment,  It  not  otherwise  appearing,  deter^ 
mines  the  facts  as  they  exist  at  the  time 
of  the  filing  of  the  complaint,  an  Inspection 
of  the  Judgment  roll  leads  to  the  conclusion 
that  only  the  Installments  made  payable  by 
the  contract  prior  to  September  1, 1905,  were 
"actually  and  necessarily  included"  in  said 
Judgment,  and  that  the  court  was  Justified 
in  holding  that  the  cause  of  action  as  to  the 
subsequent  installments  had  not  then  ma- 
tured. 

[3]  But,  even  If  the  court  erred,  and 
should  have  determined  the  whole  Issue, 
while  its  failure  to  do  so  would  be  subject  to 
revision  and  correction  by  the  regular  stat- 
utory methods,  it  would  not  affect  the  ques- 
tion Involved  herein. 

What  was  actually  adjudged — ^not  what 
should  have  been  adjudged — ^Is  the  vital 
consideration  here.  "The  Judgment  is  such 
a  case  does  not  become  an  estoppel  as  to  all 
matters  which  might  have  been  litigated 
therein,  but  only  as  to  such  as  were  actually 
litigated,  and  which  were  necessary  to  be  de- 
termined by  the  court  before  rendering  Its 
Judgment  upon  the  demand  or  the  defense." 
lilUs  V.  Emigrant  Ditch  Co.,  95  Cal.  561,  30 
Pac.  1108. 

Ap[)ellants  have  made  a  misapplication, 
and  have  misconstrued  certain  language  of 
i>ome  of  the  decisions.  They  quote  to  the 
effect  that  "a  Judgment  Is  final  and  con- 
clusive between  the  parties,  not  only  as  to 
matters  actually  determined,  but  as  to  every 
matter  which  the  parties  might  have  litigat- 
ed and  have  decided  as  Incident  to  or  es- 
sentially connected  with  the  subject-matter 
of  the  litigation  within  the  purview  of  the 
original  action."  This  statement  cannot  prop- 
erly be  Invoked  as  to  an  issue  which  afBrma- 
tlvely  Appears  not  to  have  been  determined 
by  the  Judgment  As  to  that  issue,  there  Is 
no  Judgment,  and  necessarily  there  can  be  no 
estoppel  by  something  that  does  not  exist 
If  appellants'  contention  as  to  Issues  not  de- 
termined be  sound,  then  we  must  read  the 
statute  as  providing  that  "the  Judgment  is  In 
respect  to  the  matter  directly  adjudged  and 
at  to  the  tnatter  that  ought  to  have  been  <U> 


rectlf/  adjuiffed  conclusive  between  the  par- 
ties," etc. 

The  cases  dted  by  appellants  present  a 
situation  entirely  different  from  that  before 
us,  as  will  readily  be  appreciated. 

Baker  y.  Bartol,  6  Cal.  483,  seems  not  to 
be  In  point  The  question  there  was  one  of 
pleading,  and  of  the  sufficiiency  of  the  evi- 
dence to  support  the  Judgment. 

In  Gray  v.  Dougherty,  25  CaL  272  the  doc- 
trine contended  for  by  appellants  Is  qualified 
as  follows:  "It  must  appear,  however,  that 
the  subject-matter  or  question  was  not  only 
the  same,  but  that  it  was  submitted  on  its 
merits,  and  actually  passed  upon  by  the 
court  for,  if  the  trial  went  off  on  a  technical 
defect,  or  because  the  cause  of  action  had 
not  yet  accrued,  or  because  of  a  temporary 
disability  of  the  plaintiff  to  sue,  or  the  like, 
the  Judgment  could  not  be  a  bar  to  a  future 
action.  Greenleaf  on  Evidence,  {  530.  These 
facts  may  be  ascertained  by  an  inspection  of 
the  Judgment  roll  In  the  former  suit,  and.  If 
that  falls  to  disclose  all  the  facts  necessary 
to  a  complete  determination  of  the  question, 
a  resort  may  be  had  to  extrinsic  evidence." 

In  Phelan  v.  Gardifer,  43  Cal.  306,  It  was 
held  that  the  Judgment  roll  in  the  former 
action  was  properly  excluded,  and  that  an 
unnecessary  finding  therein  was  not  condu- 
slve  in  a  subsequent  action. 

The  question  decided  In  Famell  t.  Hahn, 
61  CaL  131,  was  that  the  validity  and  legal 
effect  of  a  contract  of  sale  put  in  Issue  and 
determined  in  a  former  action  could  not  be 
subsequently  litigated  by  the  same  parties 
In  another  action. 

In  Hardy  v.  Hardy,  97  CaL  125,  81  Paa 
906,  it  seems  that  a  demurrer  had  been  sus- 
tained to  the  complaint,  on  the  ground  that 
it  did  not  state  facts  suCBcIent  to  constitute 
a  cause  of  action,  and  Judgment  was  entered 
against  the  plaintiff.  Thereafter  another  ac- 
tion was  brought  between  the  same  parties 
in  which  the  same  facts  were  alleged  in  the 
complaint,  with  an  additional  Immaterial 
averment,  and  it  was  properly  held  that  the 
former  Judgment  was  a  bar  to  the  second  ac- 
tion. In  other  words,  it  had  already  been 
adjudged  that  essentially  the  same  facts  did 
not  entitle  the  plaintiff  to  any  relief,  and 
for  the  court  to  have  held  otherwise  in  the 
second  action  would  have  been  to  nullify  the 
former  Judgment 

In  Crew  v.  Pratt,  119  Cal.  139,  61  Pac.  38, 
It  was  held  that  "a  decree  distributing  the 
estate  to  trustees  named  in  the  will  of  the 
decedent,  which  has  become  final  by  failure 
to  appeal  therefrom,  though  erroneous.  Is  a 
conclusive  adjudication  of  the  validity  of  the 
trust"  In  other  words,  it  was  decided  that 
the  validity  of  the  trust  "was  actually  and 
necessarily  included"  In  and  necessary  to  the 
determination  of  said  decree. 

How  unlike  the  present  are  all  these  cases 
must  be  apparent  at  a  glance. 

The  case  here,  in  principle  and  on  its  facts. 
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Is  more  nearly  analogous  to  McDongal  ▼. 
Downey,  45  CaL  165;  Thrift  v.  Delaney,  69 
Cal.  188,  10  Pac.  475 ;  and  Shanklin  v.  Gray. 
Ill  Cal.  88,  43  Pac.  399. 

In  the  first  It  was  held  that,  "when  a  mortr 
gage  Is  given  to  secure  money  to  fall  due  in 
several  Installments  from  year  to  year,  a 
Judgment  enforcing  the  Hen  of  the  mortgage 
for  one  installment  is  not  a  bar  to  another 
action  to  enforce  the  Uen  of  the  mortgage  for 
another  Installment  subsequently  falling  due." 

In  the  Thrift  Case  it  was  held  that  a 
Judgment  in  an  action  of  ejectment  was  not 
a  bar  to  a  subsequent  action  to  recover  pos- 
session of  the  property  where  the  plaintiff  re- 
lied upon  a  new  title ;  the  court  holding  that 
the  former  Judgment  was  conclusive  only  as 
to  the  matters  put  in  issue  and  passed  on  in 
the  action. 

In  the  Shanklin  Case  It  was  held  that 
"neither  the  recovery  of  a  Judgment  nor  the 
pendency  of  an  action  for  a  past  delinquency 
is  a  bar  to  a  subsequent  action  for  a  delin- 
quency occurring  after  the  commencement  of 
the  prior  action."' 

We  think  there  is  no  merit  in  the  appeal, 
and  the  Judgment  is  affirmed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


(23  Cal.  A.  S82) 

PEOPLE  ▼. 


SMITH.     (Or.  311.) 


(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Nov.  28,  1013.) 

1.  Cbiminai,  Law  (|  1171*)— Trial— Cohotjct 
OF  Counsel. 

The  expression  by  the  district  attorney  of 
bis  disbelief  in  accused's  complaint  of  his  treat- 
ment after  his  arrest,  which  was  by  insinuation 
and  actions,  is  no  ground  for  reversal,  as  it  re- 
lated to  a  matter  of  only  minor  importance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3126,  812?;  Dec  Dig.  { 
1171.*] 

2.  Incest  (|  15*)—Pbobecution— Evidence. 

In  a  prosecution  for  incest,  evidence  in  cor- 
roboration of  the  female  held  sufficient  to  sup- 
port the  conviction. 

[Ed.  Note.— For  other  cases,  see  Incest,  Cent. 
Dig.  i  13;    Dec.  Dig.  {  15.»] 

Appeal  from  Superior  Court,  San  Diego 
Ooonty ;  W.  A.  Sloane,  Judge. 

A.  B.  Smith  was  convicted  of  incest,  and 
he  appeals.    Affirmed. 

Ralph  F.  Twombly,  of  Pasadena,  and  John 
D.  Dawson,  of  Tjos  Angeles,  for  appellant. 
IT.  S.  Webb,  Atty.  Gen.,  and  George  Beebe, 
Deputy  Atty.  Gen.,  for  the  People. 

OONREY,  P.  J.  The  defendant,  having 
been  convicted  of  the  crime  of  incest  appeals 
from  the  Judgment  on  the  verdict,  and  from 
an  order  denying  his  motion  for  a  new  trial. 

[1]  On  behalf  of  appellant  it  is  claimed 
that  he  was  prejudiced  by  certain  questions, 
insinuations  and  remarks  by  the  district  at- 
torney, which  occurred  during  the  cross-ex- 


amination of  the  defendant,  all  of  which,  it 
is  claimed,  caused  passion  and  prejutUce 
against  the  defendant  in  the  minds  of  the 
Jury.  During  said  cross-examination,  the  de- 
fendant had  testlfled  to  the  fact  that  while 
under  arrest  he  was  taken  from  the  city  Jail 
and  was  kept  for  some  time  in  the  county 
hospital,  and  that  he  was  filled  full  of  whisky 
and  questioned  by  a  certain  policeman.  The 
alleged  misconduct  of  the  district  attorney, 
if  confirmed  at  all  by  the  record,  is  covered 
by  the  following:  "Q.  By  District  Attorney: 
■niey  treated  you  pretty  bad  down  there,  did 
they,  Mr.  Smith?  Defendant's  Attorney:  If 
the  court  please,  I  object  to  this  conduct  on 
the  part  of  counsel  and  assign  it  as  error. 
It  is  not  proper  or  ethical.  District  Attor- 
ney: I  admit  I  should  not  smile,  but  some 
things  are  too  funny.  The  Court:  Counsel 
should  not  express  their  feelings  that  way. 
The  Jury  will  Judge.  District  Attorn^:  I 
understand  that,  your  honor.  I  don't  want 
the  Jury  to  convict  anybody  because  I  smile." 
It  is  possible  that  the  manner  of  the  district 
attorney,  his  tone  of  voice,  and  smile  of  in- 
credulity were  subject  to  criticism,  and  the 
Judge  was  evidently  of  that  opinion.  But  the 
incident  standing  alone  is  of  minor  imi)or- 
tance,  and  does  not  relate  to  a  material  matter, 
and  cannot  appropriately  be  magnified  by 
imagining  evil  etTects.  The  facts  shown  are 
not  sufficient  to  raise  a  presumption  that  this 
imprudent  conduct  of  the  district  attorney 
"caused  passion  and  prejudice  against  this 
defendant  in  the  minds  of  the  jury."  Where 
a  district  attorney  by  his  conduct  surrounds 
a  case  with  an  atmosphere  of  adverse  com- 
ment, remark,  and  running  argument  through- 
out a  trial,  or  takes  unfair  advantage  of  the 
defendant  by  intimating  to  the  Jury  some- 
thing that  is  either  not  true  or  not  capable 
of  being  proven  in  the  manner  attempted, 
such  misconduct  may  become  such  serious  er- 
ror that  It  may  be  presumed  to  have  caused 
prejudice  against  the  defendant  and  to  have 
prevented  him  from  having  a  fair  trial.  Peo- 
ple V.  Grider,  13  Cal.  App.  703,  110  Pac  588. 
But  an  Isolated  and  comparatively  unimpor- 
tant imprudence  in  conduct  has  no  such  con- 
sequences. 

[2]  The  only  other  ground  suggested  on 
which  a  reversal  of  the  Judgment  might  be 
urged  is  that  the  verdict  is  based  on  the  un- 
corroborated testimony  of  an  admitted  ac- 
complice. It  is  admitted  by  the  defendant, 
as  well  as  shown  by  the  testimony  of  his 
daughter  (who  was  19  years  old  and  a  mar- 
ried woman),  that  during  a  period  of  several 
weeks  they  had  occupied  the  same  room  at 
a  hotel  and  had  slept  in  the  same  bed.  The 
defendant  had  registered  them  at  the  hotel 
as  husband  and  wife,  and  had  introduced  his 
daughter  to  others  as  his  wife.  These  facts 
furnish  ample  legal  corroboration  and  Justi- 
fy the  verdict.  The  excuses  offered  by  de- 
fendant for  occupying  the  same  room  and 
bed  with  his  daughter  and  ber  Infant  child 
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were  for  the  Jury  to  consider,  and  no  doubt 
were  duly  weighed  and  found  wanting. 
The  judgment  and  order  are  affirmed. 

We  concur:  JAMES,  J. ;  SHAW,  J. 


(23  Cal.  A.  303] 

GAIID  T.  RAMOS.    (Civ.  1290.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Nov.  20,  1913.) 

1.  Appeal  a.nd  Euros  (§  959*)— Discbetioh 
OF  Trial  Couet— Amending  Pleadings. 

The  discretion  which  the  triai  court  has  in 
permitting  amendment  of  pleadings  will  not  be 
disturbed,  unless  an  abuse  thereof  is  dearly 
shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  8825-3831;  Dec.  Dig.  i 
959.*] 

2.  Appeal  and  Erbob  (I  1041*)— Habuless 
Ebbob— Amending  Plbadinos. 

Any  error  in  permitting  defendant  to  amend 
his  answer  in  an  action  for  goods  sold,  so  as  to 
affirmatively  plead  the  statute  of  frnuds,  was 
harmless,  where  that  defense  had  already  been 
presented  by  denials  of  the  answers. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4106-4109;  Dec.  Dig.  { 
1041.*] 

3.  Fbaudb,  Statutb  of  (J  157*)— Objections 
TO  Evidence— Waiveb. 

It  cannot  be  claimed  that  defendant  waived 
the  defense  of  the  statute  of  frauds,  in  an  ac- 
tion for  goods  sold,  by  failing  to  object  to  oral 
evidence  o£fered  to  prove  the  agreement,  the  of- 
fer of  the  oral  evidence  being  one  of  the  steps 
in  the  order  of  proof  required  by  the  statute  of 
frauds,  and  being  admissible,  when  followed  by 
other  evidence  required,  in  order  to  take  the 
agreement  out  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {  377 ;    Dec.  Dig.  {  157.*] 

4.  B'bauds,  Statute  of  (J  87*)  —  Sale  of 
Goods— Receipt  and  Acceptance  —  Neces- 
sity. 

Under  the  direct  provision  of  Civ.  Code,  S 
1739,  the  bui'er  must  receive  "and"  accept  the 
goods,  in  order  to  take  tlie  case  out  of  the  stat- 
ute of  frauds;  the  amendment  to  section  1C24 
and  Code  Civ.  Proc.  {  1973.  changing  the  words 
"receive  and  accept"  to  "receive  or  accept"  not 
changing  the  requirements  or  construction  of 
section  1739. 

[Ed.  Note.- For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  DiB.  J  J62;    Dec.  Dig.  {  87.*] 

Appeal  from  Superior  Court,  Alameda 
County;   John  Ellsworth,  Judge. 

Action  by  H.  N.  Card  against  J.  L.  Ramos. 
From  orders  permitting  defendant  to  amend 
bis  answer,  and  granting  a  nonsuit  and  de- 
nying plaintiff's  motion  for  a  new  trial,  plain- 
tiff appeals.    Affirmed. 

F.  I.  Lemos,  of  Haywards,  and  Snook  & 
Church,  of  Oakland,  for  appellant  Henry  G. 
W.  Dinkelsplel  and  John  R.  Jones,  both  of 
San  Francisco,  for  respondent 

RICHARDS,  J.  This  is  an  action  brought 
to  recover  the  sum  of  $461.30,  the  value  of 
certain  goods,  wares,  and  merchandise  claim- 
ed to  have  been  sold  and  delivered  by  plain- 
tlfTs  assignor  to  the  defendant,  and  which  be 


refu.<!ed  to  accept  and  i)ay  for.  The  answer 
denied  the  contract  to  purchase  the  goods 
and  also  their  delivery,  and  admitted  the  de- 
fendant's refusal  to  receive  and  pay'  for 
them.  Upon  the  trial,  the  plaintiff  offered 
evidence  of  an  oral  agreement  to  purchase 
the  goods,  which  evidence  was  admitted  with- 
out objection  on  the  part  of  the  defendant 
The  plaintiff  also  offered  proof  of  the  deliv- 
ery of  the  goods  to  the  Southern  Pacific  Rail- 
way Company,  a  common  carrier,  at  San 
Francisco  for  shipment  to  the  defendant  at 
Haywards,  Cal.,  and  that  they  were  duly  for- 
warded to  him  there,  but  that  he  refused  to 
accept  or  receive  or  pay  for  them.  At  the 
close  of  plaintiff's  case,  the  defendant  moved 
the  court  for  leave  to  dmend  bis  answer  so 
as  to  set  up  the  plea  of  the  statute  of  frauds. 
The  court  granted  this  motion.  Thereupon 
the  defendant  moved  for  a  nonsuit,  which 
motion  the  court  also  granted,  and  entered 
Judgment  accordingly.  From  these  orders 
and  Judgment,  and  also  from  an  order  deny- 
ing plaintiff's  motion  for  a  new  trial,  he  pros- 
ecutes this  appeal. 

The  first  point  presented  by  appellant  is 
that  the  court  erred  in  permitting  the  defend- 
ant to  amend  his  answer  at  the  close  of 
plaintiff's  case  so  as  to  plead  affirmatively 
the  statute  of  frauds. 

[1,  2]  We  think  this  point  is  not  well  taken, 
for  two  reasons:  First,  that  the  large  dis- 
cretion with  which  the  trial  court  is  invested 
in  the  matter  of  permitting  the  amendment  of 
pleadings  should  not  be  disturbed  upon  ap- 
peal,, except  where  it  clearly  appears  that 
such  discretion  has  been  abused — whidi  does 
not  appear  in  this  case;  second,  that  the  er- 
ror, even  conceding  its  existence,  would  have 
been  harmless,  for  the  reason  that  the  issue 
of  the  statute  of  frauds  had  already  been 
presented  by  the  denials  of  the  defendant's 
answer.  Feeney  v.  Howard,  79  CaL  525,  21 
Pac.  984,  4  L.  R.  A.  826,  12  Am.  St  Rep.  162. 

[3]  Counsel  for  appellant,  however,  con- 
tends tholt  during  the  trial  the  defendant 
waived  tlie  Issue  as  to  the  statute  of  frauds 
by  his  failure  to  object  to  the  oral  evidence 
offered  in  proof  of  the  agreement  to  purchase 
the  goods  at  the  time  of  the  offer  of  such  evr 
Idence.  This  contention  cannot  be  sustained, 
for  the  reason  that  the  oral  evidence  offered 
in  proof  of  the  agreement  in  question,  while 
not  of  itself  sufficient  to  establish  it,  was  one 
of  the  steps  in  the  order  of  proof  required  by 
the  statute  of  frauds,  and  was  still  admissi- 
ble when  followed  by  the  other  evidence  re- 
quired by  the  Code  in  order  to  take  the  agree- 
ment out  of  the  statute.  Wilson  t.  HotCh- 
kiss,  182  Pac.  88;  Harsh  r.  Hyde,  3  Gray  (69 
Mass.)  331. 

The  main  question  presented  by  the  record 
is  as  to  the  correctness  of  the  court's  ruling 
in  granting  a  nonsuit  The  place  of  business 
of  the  assignor  of  plaintiff  was  San  Francis- 
co.   The  defendant  resided  and  had  his  place 
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of  business  at  Hay  wards.  The  goods  In  ques- 
tion were  duly  delivered  to  the  carrier  for 
shipment,'  and  were  duly  transiwrteU  from 
the  former  to  the  latter  place.  The  appel- 
lant contends  that  this  delivery  to  the  car- 
rier constituted  a  delivery  to  and  receipt  by 
the  buyer;  that  the  words  "deliver"  and  "re- 
ceive" are  synonymous,  and  hence  that  said 
delivery  to  the  carrier  constituted  such  a  re- 
ceipt of  the  goods  by  the  buyer  as  would 
take  the  case  out  of  the  statute  of  frauds. 
Counsel  for  the  appellant  dtes  many  cases 
from  other  states  supporting  bis  contention 
that  the  words  "deliver"  and  "receive"  are 
identical  In  meaning,  when  Tised  In  oonqec- 
tlos  with  the  statute  of  frauds. 

[4]  Our  view  of  the  construction  to  be 
placed  upon  the  several  sections  of  the  Code 
referring  to  the  statute  of  frauds  renders  it 
unnecessary  to  decide  this  question,  for  the 
reason  that  It  Is  essential,  in  order  to  taUe 
an  oral  agreement  for  the  sale  of  personal 
property  of  the  value  of  the  goods  In  ques- 
tion here  out  of  the  statute  of  frauds,  that 
the  buyer  should  both  receive  and  accept  the 
goods.  The  confusion  which  was  created  In 
our  Codes  by  the  amendment  to  section  1624 
of  the  Civil  Code  and  section  1073  of  the  Code 
of  Civil  Procedure,  changing  the  phrase  "re- 
ceive and  accept"  to  "receive  or  accept"  in 
each  of  these  sections,  while  leaving  section 
1739  of  the  Civil  Code  unchanged  in  this  re- 
spect, was  brought  to  the  attention  of  this 
court  in  Booth  ▼.  Levy,  131  F^e  1062.  That 
was  a  case  in  Its  main  facts  identical  with 
the  present  one;  and  it  was  there  h^d  that 
section  1730  of  the  Civil  Code  is  the  section 
which  sets  forth  the  substantive  law  govern- 
ing sales  of  personal  property  and  laying 
down  the  reqnlsltes  of  a  valid  contract  as  to 
such  sales;  and  that,  this  being  so,  the  ex- 
press requirement  of  said  section  that.  In  or- 
der to  validate  an  oral  agreement  for  the  sale 
of  personal  property  of  a  value  In  excess  of 
$200,  the  buyer  must  both  "receive  and  ac- 
c^t"  the  goods  is  not  to  be  held  repealed  by 
implication,  or  affected  by  the  changes 
wrought  in  section  1624  of  the  Civil  Code  or 
section  1973  of  the  Code  of  Civil  Procedure, 
by  the  more  recent  amendments  thereof. 

Adhering  to  these  views  as  In  accord  with 
the  construction  which  has  been  consistently 
placed  upon  section  1739  of  the  Civil  Code  in 
earlier  cases  (Jamison  v.  Simon,  68  Cal.  17,  8 
Pac.  602;  Temey  v.  Doten,  70  Cal.  390,  11 
Pac.  743;  Daupbiny  v.  Red  Poll  Creamery 
Co.,  123  Cal.  S4S,  66  Pac.  461),  we  are  con- 
strained to  hold  that  the  plaintiff  in  this 
case,  having  failed  to  show  a  receipt  and  ac- 
ceptance of  the  goods  by  the  buyer,  the  mo- 
tion for  a  nonsuit  was  properly  granted  and 
the  motion  for  a  new  trial  properly  denied. 

Judgment  and  order  affirmed. 

We  concur:  LBNNON,  P.  J.;  KEBRI- 
OAN,  3. 


PEOPLE  V.  PR6FTIM0. 


(2J  Cul.  A.  376) 

(Cr.  409.) 


{District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Nov.  28,  1913.) 

1.  Criminai,  Imw   (Jt  763,  764*)— INBTBUO- 
T10.N9— DviNo  Declakation. 

In  a  homicide  case,  it  was  error  to  in- 
struct that  the  jury  were  "at  liberty"  to  dis- 
regard a  declaration  offered  as  a  dying  declara- 
tion, unless  satisfied  that  it  was  made  under  a 
sense  of  impending  death. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |J  1731-1748,  1762,  17M, 
1770;   Dec.  Dig.  {§  763,  764.»] 

2.  HouicioE  (§§  218,  221*)— Dtiiio  Deouba- 

TIOM— ADMIBSIBIUTT. 

A  dying  declaration  is  admissible  in  evi- 
dence In  tne  first  instance  only,  when  the 
court  is  reasonably  aatiBfied  by  evidence  aliunde 
that  it  was  made  under  a  sense  of  impending 
death,  and  sbonld  be  given  weight  by  tbe  jury 
only  when  they  are  satisfied  beyond  a  reasona- 
ble doubt  that' it  was  itiade  by  the  declarant  as 
a  dying  person,  and  under  a  sense  of  impending 
death. 

[Kd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  468,  460,  463,  404;  Dec.  Dig.  !il 
218,  221>]  •        •        • 

3.  Chimin Ai.    Law    (S    823*)  —  Appkal— Ik- 

STRUCT10N»— FaILUBE     TO    REQUEST. 

Where  the  court,  in  a  homicide  case,  erro- 
neously instructed  that  the  jurors  were  "at  lib- 
erty" to  disregard  a  declaration  offered  as  a 
dying  declaration,  if  not  satisfied  that  it  was 
made  under  a  sense  of  impending  death,  in- 
stead of  instructing  that  they  were  bound  to 
disregard  it  under  such  conditions,  the  error 
was  not  waived  by  defendant's  failure  to  re- 
quest a  more  specific  instructiou. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2005 ;   Dec.  Dig.  {  825.*] 

4.  HoMicins    (S  340*)— AppeaI/— iNSTBUCno.N 
—Review. 

Where,  in  a  homicide  case,  defendant  and 

5.  were  the  only  witnesses  to  tbe  Idlling,  and 
they  each  accused  tbe  other  of  firing  tbe  fatal 
shot,  and  where  the  court  erroneously  instruct- 
ed that  the  jury  were  "at  liberty"  to  disregard 
a  declaration,  Introduced  as  a  dying  declaration, 
if  not  satisfied  that  it  was  made  under  a  sense 
of  impending  death,  instead  of  instructing  them 
that  they  were  bound  to  disregard  it,  if  not  so 
satisfied,  it  became  the  duty  of  the  appellate 
court,  under  the  express  provisions  of  Const 
art.  6,  S  4Vi,  to  examine  the  entire  canse,  in- 
cluding the  evidence,  to  determine  whether  such 
error  was  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  715-717,  720;   Dec.  Dig.  f  340.* J 

5.  HouiciDB   (I   340*)— Appeal— iRSTBUcnoN 

— Habmless  Ebbob. 

Where  the  undisputed  evidence  in  a  homi- 
cide esse  showed  beyond  a  reasonable  doubt, 
and  to  a  moral  certainty,  that  tbe  alleged  dying 
declaration  of  the  decedent  was  in  fact  such, 
and  was  made  under  a  sense  of  impending 
death,  and  it  appeared  that  the  jury  must  have 
so  found,  the  error  in  instructing  the  jury  that 
they  were  "at  liberty"  to  disregard  such  decla- 
ration, unless  satisfied  that  it  was  made  under 
a  sense  of  impending  death,  instead  of  instmct- 
Ing  that  they  were  bound  to  disregard  it,  un- 
less so  satisfied,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  716-717,  720;   Dec  Dig.  I  840.*] 

e.  HOMICIDB    (I    300*)— iNSTBUOnOHS— Man- 

Failure  to  Instruct  on  manslaughter  in  a 
homicide  case  was  not  error  where  the  elements 
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in  the  crime  of  manilaagbter  were  not  reaton- 
ably  deducible  from  the  fact*  proven. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  U  649,  660,  652-655:  Dec  Dig.  i 
309.»1 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  William  P.  Law- 
lor.  Judge. 

Alberto  Profumo  was  convicted  of  murder 
in  tbe  second  degrree,  and  appeals.    Affirmed. 

Thomas  V.  Eddy  and  Philip  C.  Boardman, 
both  of  San  Francisco,  for  appellant  C.  S. 
Webb,  Atty.  Qen.,  for  the  People. 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  of  conviction  of  the  defendant  of 
murder  of  the  second  degree,  and  from  an  or- 
der denying  his  motion  for  a  new  trial. 

[1]  Tbe  first  point  urged  by  the  appellant 
is  that  the  court  erred  In  giving  to  the  Jury 
the  following  instruction  upon  the  subject  of 
dying  declarations:  "Whether  the  declara- 
tion was  In  fact  made  under  a  sense  of  im- 
pending death  is  a  question  of  fact  which 
most  materially  afFects  the  question  of  its 
credibility,  and  the  determination  of  the 
court  thereon  is  not  conclusive  upon  the  Jury. 
They  have  the  right,  in  considering  whether 
they  shall  accept  the  declaration  as  a  correct 
statement,  to  determine  for  themselves  wheth- 
er the  declarant  was  in  extremis,  and  fully 
convinced  of  that  fact  when  maldng  the  dec- 
laration, and  are  at  liberty  to  disregard  it, 
if  not  satisfied  that  it  was  made  under  a 
sense  of  Impending  death."  The  vice  which 
the  appellant  points  out  as  existing  in  this 
instruction  Is  that,  while  it  correctly  com- 
mits to  the  Jury  the  final  determination  as 
to  whether  the  alleged  dying  declaration  was 
made  while  the  declarant  was  in  extremis, 
and  was  conscious  of  the  fact  of  his  condi- 
tion, it  leaves  the  Jury  "at  liberty"  to  regard 
or  disregard  the  declaration,  although  it  has 
not  been  proven  to  their  satisfaction  that  It 
was  made  under  a  sense  of  impending  death. 

[2]  There  would  seem  to  be  little  doubt  as 
to  the  correctness  of  this  contention.  A  dying 
declaration  is  only  admissible  in  evidence 
when,  in  the  first  instance,  the  court  is  rea- 
sonably satisfied  by  evidence  aliunde  that  it 
was  made  under  a  sense  of  Impending  death, 
and,  having  been  so  admitted  by  the  court,  is 
only  competent  evidence  to  be  considered  by 
the  Jury  when  they  shall  also  have  first  satis- 
fled  themselves  beyond  a  reasonable  doubt 
that  it  was  made  by  tbe  declarant  as  a  dying 
person,  and  under  a  sense  of  impending 
death.  The  rule  on  this'  subject  is  clearly 
set  forth  by  Mr.  Justice  Angellotti,  in  tbe 
case  of  People  v.  Thomson,  145  Cal.  717,  725, 
79  Pac.  435,  438,  in  the  following  words:  "In- 
asmuch as  the  declaration  of  the  decedent  is 
competent  evidence  only  when  made  under 
the  sense  of  impending  death,  and  because  it 
is  BO  made,  it  would  seem  to  logically  follow 
that  the.  Jury  could  give  it  no  consideration 
whatever,  unless  they  are  satisfied  that  it 


was  made  by  the  deceased  nnder  such  sense 
of  impending  death.  It  is  a  rule  of  evidence 
that  such  a  declaration  can  be  considered 
only  in  that  event,  and,  while  the  court  must 
of  necessity  preliminarily  determine  the  ques- 
tion of  fact  'essential  to  the  admission  of  tbe 
declaration  in  evidence,  the  rule  of  evidence 
still  remains  for  the  guidance  of  tbe  Jury, 
and,  as  the  Jury  must  exercise  their  power 
of  Judgment  of  tbe  effect  of  the  evidence  in 
subordination  to  the  rules  of  evidence,  it 
would  seem  to  be  proper  to  inform  the  Jury 
of  such  rule,  and  of  their  duties  in  regard 
thereto." 

It  is,  however,  contended  by  the  respondent 
that  the  instruction  under  consideration  is  to 
be  held  to  be  a  correct  statement  of  the  law, 
because  It  was  also  taken  bodily  from  anoth- 
er portion  of  the  opinion  of  Mr.  Justice 
Angellotti  in  the  case  above  cited. 

When  the  case  of  People  v.  Thomson  is 
examined,  it  will  be  found  that  the  language 
of  the  decision  which  the  trial  court  in  the 
case  at  bar  excerpted  and  adopted  as  its  in- 
struction was  used  by  the  learned  Justice,  not 
in  defining  the  duty  of  the  Jury  in  respect  of 
their  consideration  of  the  declaration,  but  In 
defining  the  duty  of  the  court  in  respect  of 
the  admission  of  the  declaration  in  evidence 
in  the  first  instance,  and  that  the  learned  Jus- 
tice followed  the  general  language  which  was 
adopted  by  the  trial  court  in  its  Instruction 
with  a  specific  statement  of  tbe  law  govern- 
ing the  ultimate  attitude  of  the  Jury  toward 
dying  declarations  which  has  been  above  set 
forth,  ^but  which  the  trial  court  entirely  omit- 
ted from  its  Instruction ;  nor  was  the  error 
of  such  omission  corrected  or  cured  In  any 
other  portion  of  the  instructions. 

[3]  The  respondent  further  contends  that, 
conceding  the  error  in  the  instructions  com- 
plained of,  the  appellant  is  not  entitled  to  a 
reversal  therefor,  because  it  was  his  duty,  if 
he  desired  a  more  specific  instruction  to  the 
Jury  upon  the  subject  of  dying  declarations, 
to  have  requested  of  the  trial  court  the  giv- 
ing of  such  Instruction,  and  that  his  failure 
to  request  a  more  specific  instruction  waives 
the  failure  to  g^ive  it 

The  cases  relied  upon  by  the  respondent  to 
support  this  contention  do  not  go  so  far,  but 
merely  hold  that,  where  a  general  instruction 
is  given  by  the  court  which  is  correct  as  far 
as  It  goes,  but  which  is  merely  deficient  by 
reason  of  its  generality,  the  defendant  is 
bound  to  request  that  the  charge  be  made 
more  specific,  and,  in  the  absence  of  such  re- 
quest, is  held  to  have  waived  his  objection  to 
the  instruction ;  but  to  hold  that  an  error  of 
an  instruction,  which  merely  informs  the 
Jury  that  they  are  at  liberty  not  to  do  that 
which  under  given  conditions  tbey  are  bound 
not  to  do,  must  be  corrected  by  the  defend- 
ant at  the  moment  of  its  commission,  under 
penalty  of  waiving  his  right  to  object  to  it 
upon  appeal,  would  be  to  carry  the  rule  en- 
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Urely  too  far. ,  This  Is  well  illustrated  in  the 
Iireseut  case,  wherein  the  Instructions  given 
by  the  trial  court  are  62  in  number,  extend- 
ing over  48  pages  of  the  typewritten  tran- 
script on  appeal. 

[4,  S]  It  Is  also  contended  that  the  instruc- 
tion, even  though  error,  la  not  such  preju- 
dicial error  as  should  work  a  reversal  of  the 
Judgment,  for  the  reason,  as  counsel  urges, 
that  the  dying  declaration  in  question  was 
not  essential  to  the  case  for  the  people,  and 
that  there  is  ample  evidence  without  it  to 
support  the  verdict 

The  record  does  not  sustain  this  conten- 
tion. The  defendant  was  charged  in  the  In- 
formation with  murder  in  the  first  degree. 
The  facts  upon  proof  of  which  the  people 
depended  to  sustain  this  charge  were  these: 
The  defendant  and  one  Robert  SchafFer  went 
to  the  cabin  of  the  decedent  with  intent  to 
commit  burglftry.  While  there  they  were  sur- 
prised in  the  act  of  rifling  the  cabin  by  its 
owner,  who  first  saw  Schaffer,  and,  after 
demanding  the  reason  of  his  presence  there, 
fired  a  shot  at  him,  wounding  him  in  the  leg. 
That  almost  immediately  thereafter  the  de- 
cedent was  fired  upon  and  fatally  wounded 
by  the  appellant,  who,  at  the  time  of  the  first 
shot,  was  In  another  room  of  the  house.  The 
only  witnesses  to  the  actual  shooting  were 
the  decedent,  Schaffer,  and  the  defendant; 
and  the  only  two  witnesses  as  to  the  purpose 
for  which  the  defendant  and  Schaffer  went 
into  the  cabin  of  the  decedent  were  them- 
selves. On  the  day  before  the  trial  Schaffer 
was  permitted  to  withdraw  his  plea  of  not 
guilty  of  murder  in  the  first  degree,  and  to 
enter  a  plea  of  guilty  of  burglary  in  the  sec- 
ond degree.  Thereafter,  and  upon  the  trial, 
Schaffer  turned  state's  evidence,  and  testi- 
fied that  the  purpose  of  the  defendant  and 
himseU  in  going  into  the  cabin  of  the  de- 
cedent was  to  commit  burglary,  and  that,  be- 
ing there,  it  was  the  defendant  who  fired  the 
fatal  shot.  The  defendant  took  the  witness 
stand  in  liis  own  behalf,  and  denied  the  truth 
of  both  of  these  statements,  asserting  that 
be  had  no  criminal  purpose  in  being  at  the 
cabin;  that  he  was  not  in  it  at  all;  that  he 
was  unarmed ;  that  he  did  not  fire  the  fatal 
or  any  shot ;  and  that  it  was  Schaffer  who 
fired  the  fatal  shot 

It  is  plain  from  this  recital  of  the  facts  im- 
mediately connected  with  the  homicide  that 
the  dying  declaration  of  the  decedent,  to  the 
effect  that  it  was  the  defendant,  and  jiot 
Schaffer,  who  did  the  shooting,  was  a  very 
important,  if  not  vital,  element  in  the  proof 
of  the  people's  case ;  and  the  fact  that  even 
with  its  aid  the  Jury  were  only  so  far  con- 
vinced of  the  defendant's  guilt  as  to  bring  in 
a  verdict  of  murder  in  the  second  degree  ren- 
ders it  very  probable  that  he  would  not  have 
been  convicted  of  even  the  lesser  offense  but 
for  the  dying  declaration. 

This  being  so,  it  must  be  held  that,  if  the 


record  discloses  that  there  was  any  room 
for  a  reasonable  doubt  as  to  whether  the 
dying  declaration  was  made  under  those  con- 
ditions which  are  an  essential  prerequisite 
to  its  admission  in  evidence  at  all,  then  the 
giving  of  this  erroneous  instruction  by  the 
court  constituted  such  prejudicial  error  as  to 
compel  a  reversal  of  the  Judgment 

It  therefore  becomes  the  duty  of  this  court 
under  section  4^  of  article  6  of  the  Consti- 
tution, to  make  an  examination  of  the  entire 
cause,  including  the  evidence,  in  order  to  de- 
termine whether  the  error  complained  of  has 
resulted  in  a  miscarriage  of  Justice. 

Upon  such  examination  of  the  evidence, 
and  particularly  that  portion  thereof  which 
purports  to  lay  the  foundation  for  the  ad- 
mission in  evidence  of  the  dying  declaration, 
and  for^its  consideration  by  the  Jury,  we  are 
clearly  of  the  opinion  that  the  undisputed 
evidence  in  this  case  shows  beyond  a  reason- 
able doubt,  and  to  a  moral  certainty,  that  the 
alleged  dying  declaration  of  the  decedent  was 
in  fact  so,  and  was  made  under  a  sense  of 
impending  death,  and  that  the  Jury  must 
have  so  found  from  the  aflSrmative  and  un- 
questioned proofs  before  them.  This  being 
so,  the  Jury  would  have  been  bound  under 
their  oath  to  admit  this  dying  declaration 
to  their  consideration,  and,  havidg  done  so, 
they  would  be  at  liberty  to  regard  or  disre- 
gard it  according  to  their  views  as  to  its 
credibility ;  and  thus  it  follows  that  the  giv- 
ing of  the  instruction  in  question  by  the  trial 
court,  though  a  misdirection  of  the  Jury,  was 
not  under  the  circumstances  of  this  case  such 
a  prejudicial  error  as  to  have  resulted  in  a 
miscarriage  of  Justice. 

[6]  The  appellant  makes  the  further  point 
that  the  court  erred  in  failing  to  give  to  the 
Jury  an  instruction  on  the  subject  of  man- 
slaughter. From  the  review  of  the  evidence 
above  given,  It  will,  however,  appear  that  the 
elements  involved  in  the  crime  of  manslaugh- 
ter were  not  reasonably  deducible  from  the 
facts  of  this  case,  and  hence  that  the  court 
committed  no  reversible  error  in  its  failure 
to  give  such  an  instruction.  People  v.  Rogers, 
163  Cal.  476,  126  Pac.  143,  and  cases  cited. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 


We  concur: 
GAN,  X 


LEiNNON,    P.   J.;    EERRI- 


(23  Cal.  A.  41S) 
In  re  HODGDON'S   ESTATa 

CROOKS  V.  HODGDON.    (Civ.  1284.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Dec.  4,  1913.    Rehearing  Denied 
by  Supreme  Court  Jan.  30,  1914.) 

1.  WiLUB  (8  166*)— Undub  Inixttkrcb— Evi- 
dence. 

The  court*  cannot  set  aside  wills  for  undue 
influence  unless  there  is  direct  and  substantial 
evidence  eatablishing  such   nndue  influence  as 
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-will  vitiate  th*  win  wider  the  eetablished  rnlea 
of  law. 

[Ed.  Note.— For  other  catea,  we  WiUt,  Cent. 
Dig.  Si  421-437;    Dec.  Dig.  |  166.*] 
2.  Wills  (|  155*)— Undus  Ikfluunc*— Suf- 

ncixncT. 

To  vitiate  a  will,  undue  influence  must 
have  had  the  effect  of  overoomine  testator's 
free  agency  at  the  very  time  the  will  was  made, 
so  as  to  induce  him  to  dispose  of  his  property 
differently  from  the  disposition  he  would  have 
made  had  he  followed  his  own  inclination. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  375-381 ;    Dec  Dig.  i  155.*] 
&  Wills  (S  168*)— Undu*  Influencb— Con- 

riDXnTIAL       RXLATIONB  —  HDSBANO       Alio 
WiFB. 

The  existence  of  a  relation,  involving  mu- 
tual affection  between  testator  and  a  benefi- 
ciary, such  as  husband  and  wife,  does  not  raise 
a  presumption  of  undue  influence  so  as  to  re- 
quire the  beneficiary  to  prove  that  he  has  not 
unduly  influenced  tLe  making  of  the  -will,  but 
such  relation  and  the  opportunity  afforded 
thereby  to  exercise  undue  influence  may  be 
considered  with  other  evidence  tending  to  show 
undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  »  388-402:    Dec.  Dig.  {  163.*] 

4.  Wills   (S  400*)— Contest— Review-.-Non- 

SCIT. 

In  reviewing  an  order  of  nonsuit  in  a  will 
contest,  the  entire  evidence  must  be  considered 
from  a  view  most  favorable  to  contestant,  and 
all  facts  supporting  the  contest  must  be  taken 
as  true,  and  all  reasonable  inferences  in  con- 
testant's tavor  considered  a*  proved,  disregard- 
ing contrary  evidence. 

\E&.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §1  869-873 ;    Dec.  Dig.  i  400.*] 

5.  Wills  (|  166*)— UMddb  Ikflukmcb— E)vi- 

DENCE. 

Evidence  held  not  to  show  that  a  will  was 
procured  by  the  undue  influence  of  testatrix's 
husband. 

[Ed.  Note.— For  other  cases,  see  Wills,  <:eot 
Dig.  ii  421-437;   Dec.  Dig.  g  166.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham,  Judge. 

Contest  of  tbe  will  of  Ida  Olive  Bodgdon, 
deceased,  by  Samuel  R.  Crooks  against  Her- 
bert P.  Hodgdon,  Individually  and  as  execu- 
tor. From  an  order  granting  a  nonsuit  and 
denying  a  new  trial,  contestant  appeals.  Af- 
firmed. 

Wm.  M.  Cannon,  of  San  Francisco,  for  ap- 
pellunL  Charles  W.  Slack  and  Walter  II. 
Linfortb,  both  of  San  Francisco,  for  respond- 
ent 

RICHARDS,  J.  This  is  an  appeal  from  an 
order  granting  a  nonsuit  and  denying  the 
petition  of  the  contestant  and  apiieilaut  for 
the  revocation  of  the  will  of  Ida  Olive  Hodg- 
don, deceased,  and  also  from  an  order  deny- 
ing bis  motion  for  a  new  trial. 

The  petition  of  the  contestant  for  revoca- 
tion of  the  will  in  question  was  based  upon 
several  grounds,  but  the  only  one  of  these 
grounds  of  contest  upon  which  evidence  was 
presented  at  the  trial,  and  the  only  ground 
urged  upon  this  appeal  why  such  will  should 
have  been  revoked,  and  \vtiy  the  order  grant- 


ing a  nonsuit  and  denying  fbt  petition  of 
the  contestant  and  appellant  for  ita  revoca- 
tion and  for  a  new  trial  should  be  reversed, 
Is  the  grotmd  of  undue  influence,  claimed  to 
have  been  exerted  by  Herbert  F.  Hodgdon, 
the  husband  of  said  decedent  and  sole  dev- 
isee under  the  terms  of  said  will,  in  the  pro- 
curement and  execution  of  the  same 

Upon  the  trial  the  court  granted  a  motion 
for  nonsuit  at  the  clostf  of  the  contestant's 
case;  and  upon  these  apl)eals  this  court  Is 
asked  to  determine  the  suflSdency  of  the  con- 
testant's evidence  to  entitle  bim  to  have  the 
case  go  to  a  Jury  upon  the  sole  issue  upon 
which  the  evidence  was  presented  as  above 
set  forth. 

The  following  summary  of  the  evidence, 
which  must  be  necessarily  much  compressed 
In  order  to  come  within  the  proper  limits  of 
an  opinion,  will  serve  to  show  the  salient 
features  of  this  case:  Ida  Olive  Crooks  was 
the  youngest  child  of  Matthew  and  Susan 
Crooks.  Her  father  died  in  1879.  Itfer  moth- 
er died  in  1894,  when  Idk  Olive  Crooks  was 
Just  past  21  years  of  age.  Shortly  thereafter 
she  married  Herbert  F.  Hodgdon,  who  was 
about  four  years  her  senior,  and  who  wad 
then  and  for  some  time  thereafter  employed 
with  the  real  estate  firm  of  Madison  A  Burke, 
and  who  had  no  property  outside  of  biis 
earnings  as  an  employe  of  said  Urm.  Some 
years  after  her  mother's  death  Ida  Olive 
Hodgdon  came  into  the  possession  of  an  es- 
tate aggregating  in  value  about  $200,000,  of 
which  about  180,000  was  in  cash,  »nd  of 
which  also  there  was  certalU  personal  prop- 
erty consisting  of  Jewels,  laces,  rugs,  bric-a- 
brac,  and  other  household  effects,  including  a 
number  of  family  portraits  which  had  come 
to  her  out  of  her  mother's  estate  and  which 
were  of  the  appraised  value  of  about  $''<,000. 
The  rest  of  the  property  received  from  her 
parents  was  real  estate.  There  were  four 
other  children  of  Matthew  and  Susan  Crooks, 
brothers  and  sisters  of  Ida,  all  older  than 
she,  who  also  received  their  due  and  resiiec- 
tlve  shares  of  real  and  personal  property 
out  of  their  parents'  estates.  The  relation 
between  Mrs.  Hodgdon  and  these  two  broth- 
ers and  sisters  was  always  cordial  and  af- 
fectionate, and' such  also  appears  to  hare 
been  in  the  main  the  relation  between  hei' 
husband  and  her  brothers  and  sisters  during 
practically  all  her  married  life.  For  a  time 
after  their  marriage  the  young  couple  lived 
In  a  home  In  San  Francisco  which  had  been 
imrchased  by  her  prior  to  her  mother's  death, 
and  furnished  by  her  mother,  but  finally  paid 
for  out  of  her  share  of  her  mother's  estate. 
Later  Mr.  Hodgdon  gave  up  his  position  with 
Madison  &  Burke  and  went  with  his  wife  to 
Colorado  Springs,  where  she  went  for  hei 
health,  which  was  always  delicate,  and  from 
thence  to  New  York,  and  then  to  Los  Angeles, 
and  from  thence  to  a  desert  resort  for  those 
threatened  with  tnberctilosls,  and  finally  to 
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Redlands,  where  they  lived  for  some  time 
and  up  to  the  early  party  of  the  year  1902. 
The  marriage  between  Mr.  and  Mrs.  Hodg- 
don  had  lieen  a  love  match,  but  thla  fact  did 
not  openite  to  prevent  occasional,  and  some- 
times very  bitter,  quarrels  between  them, 
due  partly  to  the  fact  that  Mr.  Hodgdon's 
habits  were  at  times  such  as  to  give  his  wife 
much  offense  and  pain,  and  partly  also  be- 
cause of  the  nervous  spells  of  Mrs.  Hodgdon 
due  to  the  Selicate  condition  of  her  health. 
While  they  were  living  at  Redlands  a  dis- 
cord arose  between  them  which  led  to  a  tem- 
porary separation;  Mr.  Hodgdon  leaving  his 
wife  there  and  coming  to  San  Frandscb, 
where  he  resumed  his  i)osition  with  his  for- 
mer employers.  Mrs.  Hodgdon  shortly  fol- 
lowed him,  and  they  became  reconciled,  go- 
ing to  live  at  the  Hotel  Granada  in  San 
Francisco.  Here  also  there  were  occasional 
discords  between  the  pair,  during  which,  on 
two  different  occasions,  the  wife  left  her  hus- 
band in  much  anger  and  went  to  the  homes 
of  her  slaters,  through  whose  good  offices  on 
each  occasion,  however,  harmony  was  re- 
stored. 

While  they  were  living  in  Redlands,  Mrs. 
'Hodgdon  made  a  will,  leaving  her  husband 
all  her  property  with  the  exception  of  the 
Jewels,  laces,  rugs,  and  btlo-a-brac  which 
she  had  received  from  her  mother,  and 
which  she  bequeathed  to  her  sisters.  Short- 
ly after  arriving  In  San  Francisco  in  the 
early  part  of  1902,  Mrs.  Hodgdon  visited  the 
office  of  Joseph  G.  Campbell,  Esq.,  and  there 
executed  another  will  substantially  in  the 
terms  of  the  former  one.  Neither  of  these 
wills  was  produced  In  court;  but  it  would 
seem  that  in  each  of  them  Mrs.  Hodgdon  had 
bequeathed  to  her  husband  all  of  her  estate 
except  the  foregoing  items  of  personal  prop- 
erty, valued  at  fS.OOO,  either  for  life  or  In 
fee.  During  the  several  months  which  suc- 
ceeded the  making  of  this  (the  Campbell) 
will,  Mrs.  Hodgdon's  health  was  very  poor; 
her  nervous  state  was  ati  times  quite  serious, 
and  this  condition  was  accentuated  both  by 
her  quarrels  with,  her  husband  and  by  the 
consciousness  that  a  serious  operation  was 
Impending.  SnCh  operation  was  in  fact  per- 
formed about  September  1,  1902.  After  the 
operation  Mrs.  Hodgdon's  health  for  a  lime 
improved,  and  she  lived  until  November, 
1906,  when  she  died  quite  suddenly  at  the  age 
of  32  years.  The  will  in  question  bears  date 
August  29,  1902.  It  is  an  olographic  will 
written  by  the  testatrix  in  evident  accord- 
ance with  a  form  furnished  by  a  lawyer.  It 
la  also  subscribed  by  two  witnesses,  neither 
of  whom  was  called  to  testify  as  to  the  dr- 
cnmstances  under  which  it  was  made;  in 
fact,  no  evidence  whatever  was  presented 
showing  the  Immediate  circumstances  attend- 
ing the  making  of  the  will  except  possibly 
the  negative  proof  that  Mr.  Hodgdon  was, 
Dot  present  at  the  time  of  Its  execution.  The' 
undlspntM  evidence  shows  that  Mrs.  Hodg^ 
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don  was  a  woman  of  bright  mind,  good  edu- 
cation, and  a  strong  will;  in  fact,  the  proof 
makes  it  quite  clear  that  she  was  self-nilled 
and  independent  beyond  the  average  of  wives, 
particularly  in  the  management  and  control 
of  her  property  Interests  and  affairs.  She 
kept  her  own  accounts,  made  her  own  Invest- 
ments, and  handled  her  own  fands  in  her  own 
name.  She  consulted  with  her  husband  fre- 
quently regarding  the  buj-lng  and  selling  of 
her  property,  but  in  the  actual  transactions 
employed  her  own  agents  and  lawyers  and 
acted  in  conformity  with  her  own  judgment. 
While  the  relation  between  her  husband  and 
herself  with  respect  to  her  properties  was 
Intimate  and  confidential,  it  nowhere  appears 
by  any  affirmative  proof  that  the  husband 
at  any  time  made  any  undue  use  of  this  re- 
lation to  secure  an  advantage  to  himself 
against  either  her  interest  or  desire ;  nor  is 
there  to  be  found  In  the  record  any  proof 
that  in  the  making  of  her  final  will  her  hus- 
band had  any  part,  or  exercised  any  undue 
or  other  influence  whatever.  The  relation 
between  Mr.  Hodgdon  and  the  two  sisters  of 
his  wife,  who  were  the  chief  beneficiaries 
other  than  himself  under  the  terms  of  her 
.former  wills,  wag  in  the  main  friendly  to 
the  point  of  cordiality;  and  the  elder  of 
these,  Mrs.  Morffrew,  on  more  than  one  occa- 
sion during  the  occurrence  of  quarrels  be- 
tween Mr.  and  Mrs.  Hodgdon  was  rather  in- 
clined to  take  the  side  of  the  former  and 
to  hold  her  sister  to  be  in  the  wrong.  ■  There 
is  an  entire  absence  of  evidence  showing  ei- 
ther an  attempt  or  desire  on  the  part  of  Mr. 
Hodgdon  to  Interfere  with  or  In  any  wise 
discourage  the  cordial  and  affectionate  rela- 
tion wUch  at  all  times,  both  before  and 
after  this  will  was  made,  existed  between  hi:3 
wife  and  the  members  of  her  own  famll.v. 
During  the  more  than  four  years  which  In- 
tervened between  the  date  of  the  will  in  que.«!- 
tlon  and  the  date  of  Mrs.  Uodgdou's  death, 
the  undisputed  evidence  shows  that  she  had 
evei/y  opportunity  to  change  the  terms  of  her 
said  will  if  she  so  desired:  and,  while  it  ap- 
pears that  during  that  time  she  spoke  fre- 
quently of  making  other  wills  or  of  otherwise 
disposing  of  her  estate,  there  is  no  pretense 
of  a  showing  that  she  ever  carried  into  efl'ect 
such  a  design,  or  that  she  was  ever  in  aii.v 
way  prevented  from  doing  so  by  the  influ- 
ence of  her  husband  over  her  mind  or  intent. 
The  quarrels  which  Mrs.  Hodgdon  bad  with 
her  husband  during  their  married  life  were 
only  occasional  and  of  temporary  duration; 
and  during  the  intervals  between  them  the 
relations  between  husl>and  and  wife  were  af- 
fectionate and  confidential.  She  loved  her 
husDand  to  the  end;  and  since  they  were 
childless,  and  since  her  brothers  and  si.stei's 
were  amply  provided  for  In  their  own  re- 
spective shares  of  their  parents*  properties, 
It  was  nothing  more  than  natural  that  she 
should  leave  to  her  husband,  whom  she  loved, 
her  entire  estate. 
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The  only  property  really  tnvolTed  in  this 
contest  Is  the  Jewels,  laces,  rugs,  pictures, 
and  bric-a-brac,  valued  at  about  $8,000,  which 
Mrs.  Hodgdon  had  received  from  her  mother 
with  the  desire  on  the  latter's  part  that  they 
should  go  to  her  elder  daughters  in  the  event 
of  Mrs.  Hodgdon's  death.  It  would  seem 
that  this  bad  been  at  times  the  resolution  of 
the  latter,  and  It  is  not  made  clear  why  this 
laudable  intent  was  not  carried  into  effect 
in  her  final  will;  but  It  was  not;  and  there 
is  an  utter  lack  of  evidence  that  any  act  or 
influence  on  the  part  of  her  husband  operated 
to  divert  her  mind  from  that  intent. 

[1]  Courts  have  neither  the  right  nor  pow- 
er to  reframe  the  wills  of  decedents,  nor  to 
change  or  overthrow  theli;  formally  expressed 
intent  as  contained  therein,  in  the  absence  of 
direct  and  substantial  proof  bringing  the  case 
within  those  well-estabUshed  rules  of  law 
which  define  undue  Influence,  and  prescrilte 
the  extent  to  which  the  evidence  in  any  given 
case,  when  viewed  from  its  most  favorable 
aspect  to  the  contestant,  must  go  in  order  to 
measure  up  to  the  requirements  of  such 
deflnltlon  so  as  to  entitle  the  case  to  be  sub- 
mitted to  a  Jury. 

[2]  In  the  recent  case  of  Estate  of  Ricks, 
160  Cal.  467,  U7  Pac.  639,  the  Supreme 
Court  defined  undue  influence  to  consist  "In 
tue  exercise  of  acts  or  conduct  by  which  the 
mind  of  the  testator  is  subjected  to  the  will 
of  the  person  operating  upon  It;  some  means 
taken  or  employed  which  have  the  effect  of 
overcoming  the  free  agency  of  the  testator 
and  constraining  him  to  make  a  disposition 
of  his  property  contrary  to  and  different 
from  what  he  would  have  done  had  he  beoi 
permitted  to  follow  his  own  inclination  or 
Judgment"  And  in  the  case  of  Estate  of 
Gleason,  164  CaL  756, 130  Pac.  872,  the  same 
court,  in  declaring  the  extent  to  which  the 
evidence  of  a  contestant  is  required  to  go  in 
order  to  measure  up  to  this  definition,  says : 
"The  unbroken  rule  in  this  state  Is  that  the 
courts  must  refuse  to  set  aside  the  solemnly 
executed  will  of  a  deceased  person  upon  the 
ground  of  undue  influence  unless  there  be 
proof  of  'a  pressure  which  overpowered  the 
mind  and  bore  down  the  volition  of  the  tes- 
tator at  the  very  time  the  will  was  made'  " — 
citing  Estate  of  Carithers,  156  CaL  422,  428, 
105  Paa  127 ;  Estate  of  Lavinburg,  161  CaL 
536,  543,  U9  Pac.  915 ;  Estate  of  KUborn,  162 
CaL  4,  120  Paa  762. 

[3]  When  confidential  relations  exist  be- 
tween the  testator  and  the  benefldary.  In- 
volving the  elements  of  mutual  affection  and 
obligation  such  as  exist  between  husband 
and  wife,  or  parent  and  child,  it  has  been 
recently  and  properly  held  that:  "There  Is 
no  legal  suspicion  of  undue  Influence  arising 
from  the  existence  of  such  relationship, 
which  imposes  upon  the  son  the  necessity, 
when  a  will  in  his  favor  Is  being  attacked, 
of  assuming  the  burden  of  proof  that  he 
had  not  unduly  influenced  his  mothw  in  mak- 


ing the  will.  The  confldential  relation  and 
the  opportunity  afforded  thereby  to  exercbse 
undue  influence  may,  of  course,  always  be 
taken  into  consideration  with  other  evidence 
when  the  question  of  undue  Influence  is  in 
issue;  but  the  relation  itself  and  the  oppor- 
tunity are  not  sufilclent  alone  to  warrant  a 
finding  that  undue  Infiuenoe  was  actually 
exerted;  but  there  must  be  some  proof,  in 
addition  to  the  relation,  of  facts  and  circum- 
stances showing  the  use  of  that  relation  at 
the  time  the  will  was  made,  overcoming  the 
free  will  and  desire  of  the  testator,  in  or- 
der to  invalidate  the  testament"  Estate  of 
Ricks,  160  Cal.  450,  461,  117  Pac.  532;  Es- 
tate of  Nelson,  132  Cal.  182,  64  Pac.  294; 
Estate  of  Langford,  108  CaL  608,  41  Pao. 
701;  Estate  of  Calkins,  112  CaL  296,  44  Pac. 
577;  Estate  of  McDevitt,  95  CaL  17,  30  Pac. 
101. 

The  foregoing  statement  of  the  well-settled 
law  of  this  state  defining  undue  Influence,, 
and  prescribing  the  measure  and  extent  of 
its  proof  required  in  the  contest  of  wills 
to  Justify  the  submission  of  the  case  to  a 
Jury,  will  sufSce  to  set  the  standard  by 
which  the  evidence  In  this  case  must  be 
measured  and  weighed  in  passing  upon  these 
appeals. 

[4]  The  role  is  also  well  established  that, 
in  considering  the  evidence  which  was  before 
the  court  at  the  time  a  motion  for  nonsuit 
was  made  and  granted,  the  entire  evidence 
presented  is  to  be  viewed  from  a  point  moat 
favorable  to  the  contestant;  disregard  is 
to  be  had  of  contradictory  evidence;  HU 
facts  supporting  the  case  of  the  contestant 
must  be  taken  as  true;  and  all  presumptions 
from  the  evldrace  and  all  reasonable  infer- 
ences susceptible  of  being  drawn  therefrom 
must'  be  considered  as  facts  proven  in  his 
favor.  Hastate  of  Ricks,  supra;  EJstate  of 
Arnold,  147  CaL  583,  82  Pac  252. 

[S]  Bearing  in  mind  the  foregoing  piln- 
dplee  and  rules  of  law  deflning  undue  in- 
fluence, and  prescribing  the  requisites  of  its 
proof  in  order  to  Justify  the  submission  to 
a  Jury  of  the  issue  as  to  the  validity  of  the 
will,  and  approaching  the  evidence  In  this 
case  in  the  spirit  of  the  rule  last  above 
quoted,  we  have  carefully  examined  the  evi- 
dence herein,  not  only  as  contained  in  the 
voluminous  transcript,  but  also  from  the 
various  angles  at  which  the  salient  features 
of  such  evidence  have  beiox  presented  in 
the  able  and  elaborate  briefs  and  arguments 
of  respective  counsel,  and  we  deem  it  suffi- 
cient to  say  that  the  evidence  presented  by 
the  contestant  falls  far  short  of  measuring 
up  to  the  degree  of  proof  required  to  estab- 
lish undue  Influence,  or  irequlsite  to  have 
warranted  the  lower  court  In  submitting  the 
Issue  to  a  Jury,  and  that  for  these  reasons 
the  motion  of  the  respondent  for  a  nonsuit 
was  properly  granted. 

We  also  perceive  no  sufficient  error  in 
the  ruling  of  the  court,  sustaining  the  objec- 
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tlon  of  the  respondent  to  certain  qnestlons 
respecting  the  mental  attitude  of  the  dece- 
dent toward  one  of  the  subscribing  witnesses 
to  her  will,  to  justify  a  reversal;  and,  as 
to  the  refusal  of  the  court  to  require  the 
production  and  exhibition  to  the  Jury  of 
certain  personal  effects  of  the  decedent,  we 
think  Its  ruling  In  that  regard  was  a  proper 
exercise  of  discretion. 

The  judgment  and  order  denying  contest- 
ant's motion  for  a  new  trial  are  affirmed. 

We  concur:  LBNNON,  P.  J.;  KBKRI- 
OAN,  J. 

(23  Cal.  A.  »73) 

BECKETT  T.  STUART.     (Civ.  1,398.) 

(District  Court  of  Appeal,  Second  District,  Oal- 

ifomia.     Nov.   26.  1913.) 

1.  Appkai.  and  Ebrob  (I  767*)— Bbufs. 

Under  (3ode  Civ.  Proc.  i  953c,  providing 
that,  where  an  appeal  is  taken  as  provided  in 
section  953a,  the  parties  must  print  in  their 
briefs  the  part  of  the  record  they  desire  to  call 
to  the  court's  attention,  the  evidence  as  con- 
tained in  appellant's  brief  will  be  taken  as  cor- 
rect, where  respondent  filed  no  brief  and  raised 
no  qnestion  as  to  the  correctness  of  appellant's 
brief. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3092;    Dec.  Dig.  i  757.*] 

2.  PBINCIPAL  and  AOKNT  (i  23*}-rACTI0N8  BT 
PBINCIPAI/— SUFFICIKNOT  OF  EVIDENCE. 

In  an  action  to  recover  the  amount  of  a 
note  claimed  to  have  been  collected  by  defend- 
ant for  plaintiff  and  appropriated  to  defend- 
ant's own  use,  evidence  held  to  show  that  the 
note  was  sold  and  delivered  to  defendant  by 
plaintiff  for  a  valuable  consideration  so  that 
plaintiff  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  41 ;    Dec.  Dig.  {  23.*] 

8.  TaiAt  ({  396*)—AcnoN8— Issues. 

Where,  in  an  action  to  recover  the  amount 
of'  a  note  claimed  to  have  been  collected  by 
defendant  for  plaintiff,  the  answer  alleged  that 
plaintiff  had  sold  the  note  to  defendant  for  a 
valuable  consideration,  the  court  should  have 
found  on  the  issue  so  tendered. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  !S  935-938;    Dec.  Dig.  .J  396.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   James  C.  Rives,  Judge. 

Action  by  Ida  R.  Beckett  against  Z.  B. 
Stuart  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Z.  B.  Stuart,  of  Los  Angeles,  and  S.  Monte- 
leone,  for  appellant  Ben  S.  Hunter,  of  Los 
Angeles,  for  respondent 

SHAW,  3.  In  this  action  plaintiff  alleged 
that  she  Intrusted  to  defendant  for  the  pur- 
pose of  collection  a  certain  note  and  mortgage 
then  owned  by  her,  executed  by  one  Juliet 
Bums,  upon  which  there  was  due  and  pay- 
able the  sum  of  $1,500;  that  on  December 
30, 1909,  said  Burns  paid  the  same  to  defend- 
ant, wb9  appropriated  It  to  his  own  use  and 
refused  to  pay  the  same  or  any  part  thereof 
to  plaintiff.  These  allegations,  other  than 
the  refusal  to  pay,  are  denied  by  the  answer, 
which  further  alleged  that  In  December,  1909, 


said  Bums  paid  to  defendant  the  uum  of 
$1,500  for  the  use  of  one  Samlghausen,  who 
on  December  22,  1909,  made  and  delivered  to 
plaintiff  his  note  therefor,  which  said  sum 
was  at  the  time  a  loan  made  by  plaintiff  to 
Samlghausen  of  the  funds  then  belonging 
to  her  In  the  hands  of  said  Bums;  that  on 
July  12,  1910,  for  a  valuable  consideration, 
plaintiff  sold  and  transferred  to  defendant 
said  note  so  made  to  her  by  Samighauaen. 
The  court  found  that  plaintiff  Intmsted  to 
defendant  the  collection  of  The  note  and  mort- 
gage made  and  executed  by  Burns,  as  alleged, 
and  that  he  collected  and  fraudulently  ap- 
propriated the  same  to  his  own  use. 

[1]  Judgment  went  for  plaintiff,  from 
which  defendant  appeals  upon  a  transcript 
prepared  In  accordance  with  the  provisions 
of  section  953a,  Code  of  CSvil  Procedure. 
Section  953c  Code  of  Cavll  Procedure,  pro- 
vides that  where  this  mode  of  appeal  is 
adopted  by  an  appellant  the  parties  must 
print  in  their  briefs  such  portion  of  the  rec- 
,  ord  as  they  desire  to  call  to  the  attention  of 
the  court  In  the  case  of  Wills  v.  Woolner 
et  al.,  132  Pac.  283,  which  was  an  appeal  tak- 
en  under  said  section  953a,  this  court  said: 
"Our  attention  is  not  called  in  the  briefs  to 
any  evidence,  or  reference  thereto,  given  upon 
this  subject,  and  the  court  must  not  be  ex- 
I>ected  to  search  through  a  voluminous  record 
in  an  effort  to  discover  the  existence  of  evi- 
dence touching  the  question."  Appellant  has 
filed  a  brief,  printing  therein  such  parts  of 
the  record  as  he  deems  pertinent  to  the  ques- 
tions involved  on  the  appeal,  but  respondent 
has  filed  no  brief  nor  raised  atiy  Question 
as  to  the  correctness  or  sufficiency  of  the  rec- 
ord as  presented  by  appellant  In  the  ab- 
sence thereof,  we  accept  the  evidence  as  set 
out  in  appellant's  brief  as  true  and  correct 

[2]  It  appears  that  in  December,  1909, 
plaintiff  loaned  to  Juliet  Bums  the  sum  of 
$1,500  for  a  term  of  one  year,  taking  her  note 
therefor  secured  by  a  mortgage.  A  few  days 
thereafter,  and  In  the  month  of  December, 
1909,  Bums  paid  the  amount  of  said  note, 
and  said  sum  of  $1,500  so  paid  by  her  was 
loaned  to  Samlghausen,  who  made  and  exe- 
cuted Ills  note  to  plaintiff.  Plaintiff  knew  of 
the  payment  of  the  Bums  note  and  knew 
that  the  proceeds  thereof  had  been  loaned  to 
Samlghausen,  who  had  made  bis  note  there- 
for payable  to  her,  and  through  defendant 
made  payments  of  Interest  thereon.  On  July 
12,  1910,  she  Indorsed  upon  the  back  of  the 
Samlghausen  note  the  following:  "For  value 
received,  I  hereby  sell  and  assign  the  within 
note  to  Z.  B.  Stuart  Dated  this  12th  day  of 
July,  1910."  And  on  the  same  day  executed 
an  instrument  In  writing,  reciting  that  she 
had  for  a  valuable  consideration  sold,  as- 
signed,! and  delivered  to  Stuart  the  promis- 
sory note  dated  December  22,  1909,  for  the 
sum  of  $1,500,  payable  to  her  one  year  after 
date;  the  recited  consideration  therefor  be- 
ing legal  services  rendered  and  to  be  rendered 
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by  Stuart  In  a  case  pending  In  the  superior 
court  wherein  she  was  named  as  co-respond- 
ent, as  well  as  for  other  legal  services,  and  the 
cost  and  exp€;nses  thereof,  which  assignment, 
It  Is  stated,  was  made  without  recourse  and 
with  the  knowledge  on  the  part  of  plaintiff 
that  the  collection  thereof  was  uncertain. 
PlalntlfC  called  as  a  witness  one  E.  K.  Isaacs, 
to  whom  was  shown  said  written  transfer, 
and  asked  whether  the  signature  thereto  was 
in  the  same  handwriting  as  the  signatures 
upon  other  papers  exhibited  to  the  witness. 
In  reply  to  which  the  witness  stated  that  the 
signature  to  said  document  was  in  a  different 
handwriting  from  the  signatures  to  the  other 
documents  so  exhibited  to  him.  What  those 
papers  were,  or  whether  or  not  the  signatures 
thereto  were  the  genuine  signatures  of  plain- 
tiff, Is  not  disclosed  by  the  record.  Although 
plaintiS  took  the  stand  as  a  witness,  she  did 
not  deny  making  the  indorsement  on  the  note 
or  the  execution  of  the  Instrument  purport- 
ing to  assign  and  transfer  the  note,  or  make 
any  statement  tending  in  the  slightest  degree 
to  show  these  documents  to  be  other  than 
what  they  purported  to  be.  In  the  absence 
of  such  evidence,  we  must  construe  the  docu- 
ments in  accordance  with  the  plain  import  of 
the  language  therein.  If,  as  alleged  in  the 
answer,  plaintiff,  prior  to  the  brining  of  the 
suit,  to  wit,  on  July  i%  1910,  for  a  valuable 
consideration,  sold  and  delivered  said  promis- 
sory note  to  defendant,  such  fact  would  con- 
stitute a  sufficient  defense  to  the  action. 

[3]  Moreover,  the  affirmative  allegation  of 
the  answer  that  on  July  12,  1910,  plaintiff, 
for  a  valuable  consideration,  sold  and  trans- 
ferred the  note  to  defendant,  which  as  such 
constituted  a  defense,  tendered  a  material  is- 
sue, as  to  which  defendant  was  entitled  to  a 
finding  by  the  court. 

For  this  reason.  If  for  no  other,  the  Judg- 
ment should  be  reversed;  and  it  is  so  or^ 
dered. 

We  concur:  CONRBT,  P.  J. ;  JAMES,  J. 


(23  Cal.  A.  401) 

KDMMETH  v.  ATiaSSON  et  aL    (Civ.  1199.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Dec  1,  1913.) 

1.  Costs  (|  3*)— Statutobt  Right. 

No  costs  can  be  recovered  by  either  party 
in  the  absence  of  a  statute  providing  therefor. 
[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  §§  1,  4,  6:  Dec.  Dig.  {  3,*] 

2.  Costs  ({  7*)  —  Mandamus  —  E^zfenbx  or 
Deposition. 

The  expense  of  taking  a  deposition  nsed 
in  an  original  proceeding  in  mandamus,  if  neces- 
sarily and  legally  incurred,  is  within  the  con- 
temidation  of  Code  Civ.  Proc.  §§  1022,  1033, 
providing  for  the  allowance  of  costs  in  a  spe- 
cial proceeding. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  II  28,  80,  81,  33-85;   Dec.  Dig.  |  7.*) 

8.  Costs   (|   154*)— Mandakus— Expersk  of 
Deposition. 

Under  Code  Civ.  Proc.  {  2021,  providing 
that  the  testimony  of  a  witness  may  be  taken 
by   deposition   in   a   special   proceeding   "after 


a  qncstion  of  fact  has  arisen  therein,"  the  ex- 
pense of  taking  a  deposition,  in  an  oi-iginal  pro- 
ceeding in  mandamus  in  the  apppllnte  court, 
was  not  taxable  against  the  petitiuutT  where 
respondents  made  no  appearance,  ami  no  issue 
of  law  or  fact  was  presented  until  answers  and 
demurrers  to  petition  were  filed,  aliout  two 
weeks  after  such  expense  was  incurred. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  11  596-604;    Dec.  Dig.  |  154.*] 

Original  proceedings  In  mandamus  by 
Frank  Kummeth  against  F.  D.  Atkisson  and 
others.  On  motion  to  tax  costs.  Items  spec- 
ified In  cost  bill  disallowed. 

W.  D.  Cricbton  and  O.  K.  Bonestell,  both 
of  Fresno,  for  petitioner.  H.  A.  Savage,  of 
Fresno,  for  respondents. 

BURNETT,  J.  This  Is  a  motion  to  tax 
costs  in  an  original  proceeding  In  this  court 
for  a  writ  of  mandate.  A  demurrer  to  the 
petition  was  sustained,  and  the  peremptory 
writ  was  denied.  All  the  items  specified  In 
the  memorandum  of  costs  filed  therein  in- 
clude and  relate  to  disbursements  made  on 
the  taking  of  depositions  of  several  witness- 
es on  behalf  of  respondents. 

[1]  It  is  well  setUed  that  the  right  to  re- 
cover costs  Is  a  matter  of  statutory  regula- 
tion, and  in  the  absence  of  a  statute,  no  Costs 
can  be  recovered  by  either  party.  Williams 
V.  Atchison,  etc..  By.  Co.,  156  Cal.  140,  103 
Pac.  885,  134  Am.  St  R^.  117,  19  Ann.  Cas. 
1260;  Bond  v.  United  Railroads  of  San 
Francisco,  20  Cal.  App.  124,  128  Pac.  786. 

[2,  3]  Sections  1022  and  1033  of  the  Code 
of  Civil  Procedure  authorize  the  recovery  of 
costs  in  a  case  like  this,  and  the  exi)ense  of 
taking  a  deposition,  If  necessarily  and  legal- 
ly Incurred,  is  within  the  contemplation  of 
said  provisions.  Naylor  v.  Adams,  15  Cal. 
App.  353,  114  Pac.  997.  But,  to  make  the  ex- 
pense in  talcing  it  chargeable  against  the  los- 
ing party,  the  deposition  must,  of  course,  be 
authorized  by  the  statute.  As  to  that  the 
particular  provision  of  the  law  applicable 
here  is  section  2021  of  the  Code  of  Civil  Pro- 
cedure, as  follows:  "The  testimony  of  a  wit- 
ness, in  this  state  may  be  taken  by  deposi- 
tion in  an  action  at  any  time  *  *  *  in  a 
special  proceeding  after  a  question  of  fact 
has  arisen  therein,"  etc 

An  application  for  a  writ  of  mandate  is 
undoubtedly  a  "special  proceeding,"  and  at 
the  Ume  the  depositions  herein  were  taken 
it  is  shown  there  had  been  no  appearance 
by  respondents,  and  no  issue  of  law  or  fact 
was  presented  until  the  demurrer  and  an- 
swer were  filed  at  the  time  the  oirder  to 
show  cause  was  heard,  some  two  weeks  after 
said  expense  was  incurred. 

It  la  entirely  clear,  therefore,  that  the  said 
costs  are  not  legally  chargeable  against  pe- 
titioner, and  all  the  items  specified  in  the 
cost  bill  filed  herein  should  be  and  are  dis- 
allowed. 

We  concur:   CHIPMAN,  P.  J;  HART,  J. 
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<23  Cal.  A.  SM) 

PEOPLE  T.  CARMBAN.     (Or.  807.) 

(Diitrict  Conrt  of  Appeal,  Second  District. 

California.     Dec  1,  1913.) 

1.  Cbiminal  Law  (jj  823*)— Instructions. 

Evidence  was  admitted,  showing  tbat 
prosecatrix  visited  accused's  place  of  business 
(where  the  rape  was  alleged  to  have  been  com- 
mitted, on  March  2d),  both  on  March  2Bd  and 
on  March  27,  1913,  but  there  was  no  evidence 
of  intercourse  between  her  and  accused  on  the 
latter  dates.  The  court  instructed  that  it  was 
wholl;  immaterial  on  what  date  the  offense  was 
committed,  provided  it  was  committed  within 
three  years  before  the  filing  of  the  information. 
and  also  instructed  that:  "An  act  of  sexual 
intercourse  committed  on  a  girl  under  16  years 
of  age,  not  the  wife  of  the  accused,  is  rape; 
the  date  of  tucb  act  is  immaterial,  if  it  occurs 
at  any  time  within  three  years  before  the  filing 
of  the  information.  The  witnesses  for  the 
prosecution  fix  the  date  of  the  act  *  *  *  as 
March  2d.  If  they  are  mistaken  in  the  date, 
this  is  immaterial"— and  continued  that  If  pros- 
ecutrix was  not  with  accused  on  March  2d,  the 
offense  could  not  have  been  committed  then, 
and  the  jury  should  determine  whether  an  of- 
fense was  committed  at  all  within  three  years, 
and,  in  so  determining,  it  should  observe  the  in- 
strnctions,  and  finally  instructed  that  there 
was  but  one  matter  before  the  jury,  and  that 
was  whether  accused  had  intercourse  with 
prosecutrix,  and  that  any  other  misconduct  of 
nccused  at  any  other  time  or  place  would  be 
intmateriiil.  ffrld  that,  in  view  of  the  other  in- 
Kt  ructions,  the  instruction,  a  part  of  which  is 
ijiiotfd.  wns  not  erroneous  or  misleading. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.Dig.  {{  H)!):>-1995, 3158;  Dec.  Dig.  S  823.*] 

2.  Criminai.  Law  (5  824*)— Tsiai^-Instkuc- 

TIONS. 

Accused  should  request  a  proper  instruc- 
tion restricting  the  consideration  of  evidence 
to  a  particular  purpose,  if  he  desires  that  its 
consideration  be  so  limited. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lnw,  Cent  Dig.  H  199&-2004;,  Dec.   Dig.   { 

3.  Cbiminai,   Law  (§  1043*)- Appkai>-Pre8- 

ENTATION   BkLOW   —   MISCONDUCT  OF  COUN- 
BEI» 

In  order  to  rely  on  appeal  upon  alleged 
misconduct  of  a  district  attprflev  in  asking  im- 
proper questions,  accused  should  have  object- 
ed to  the  district  attorney's  action  on  that  spe- 
cific ground. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r..iw.  Cent  Dig.  U  2654,  2655;  Dec.  Dig.  i 
1043.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 

N.  A.  (^noean  was  oonvtcted  of  rape  of 
a  girl  under  16,  and  appeals.    Affirmed. 

Tom  L.  Johnston  and  Ingle  Carpenter,  both 
of  Los  Angeles,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,. Deputy  Atty. 
Gen.,  for  the  People. 

CONREY,  P.  J.  The  defendant,  having 
been  convicted  of  the  crime  of  rape,  commit- 
ted upon  the  person  of  a  female  child  under 
the  age  of  16  years,  appeals  from  the  Judg- 
ment entered  pursuant  to  the  verdict,  and 
from  an  order  denying  his  motion  for  a  new 
trial. 

The  first  and  principal  error  alleged  and 


r^led  upon  by  appellant  consisted  In  the  giv- 
ing of  a  certain  Instruction  to  the  jury.  In 
that  Instruction  the  court  said:  "An  act  of 
sexual  Intercourse,  committed  on  a  girl  un- 
der 16  years  of  age,  not  the  wife  of  the  ac- 
cused, is  rape;  the  date  of  such  act  Is  immar 
terial,  If  it  occurs  at  any  time  'within  three 
years  before  the  filing  of  the  information. 
The  witnesses  for  the  prosecution  fix  the  date 
of  the  act  testified  to  by  them  as  March  2, 
1913.  If  they  are  mistaken  In  the  date,  this 
Is  immaterial.  If  the  girl.  Pearl  Peterson, 
was  not  with  the  defendant  on  Mardi  2, 1913, 
and  If  the  defendant  was  not  at  the  place 
where  the  offense  Is  alleged  to  have  been 
committed  on  March  2,  1913,  or  if  either  of 
said  parties  was  not  there,  It  Is  obvious  that 
the  said  offense  could  not  have  been  commit- 
ted on  that  date,  and  It  will  remain  for  you 
to  determine  whether  or  not  an  act  of  sexual 
Intercourse  was  committed  between  defend- 
ant and  Pearl  Peterson  at  all  within  three 
years.  In  so  determining  you  will  observe 
the  Instructions  given  by  the  court,  and  if, 
notwithstanding  erroneous  testimony.  If  you 
so  find  as  to  the  alleged  date  of  the  alleged 
offense,  you  are  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  committed  an  act 
of  sexual  intercourse  upon  Pearl  Peterson,  a 
female  child  under  the  age  of  16  years  at  any 
time  within  said  three  years,  you  should  find 
the  defendant  guilty." 

[1]  Whether  such  an  instruction  as  the  fore- 
going was  correctly  given  must  be  determin- 
ed by  reading  the  same  in  connection  with 
the  other  instructions  given,  and  by  consider- 
ing all  such  Instructions  in  connection  with 
the  evidence  in  the  case.  Immediately  pre- 
ceding the  above^jooted  instruction,  the  court 
said  to  the  Jury:  "The  court  Instructs  the  Ju- 
ry that  It  Is  wholly  immaterial  on  what  day 
or  night  the  offense  charged  In  the  informa- 
tion was  committed,  provided  you  believe 
from  the  evidence  It  was  committed,  and  that 
the  same  was  committed  within  three  years 
prior  ta  the  filing  of  the  information  in  this 
case."  The  entire  record  shows  an  attempt 
by  the  prosecution  to  prove  the  commission 
of  the  offense  charged  at  a  stated  time  of  the 
day  on  Sunday,  March  2,  1913,  and  an  at- 
tempt by  the  deif«idant  to  prove  that  he  was 
absent  from  the  place  where  the  offense  is 
alleged  to  have  been  committed,  and  that 
such  absence  covered  the  entire  period  of 
time  within  whldi  the  prosecntion  claimed 
that  the  offense  was  committed. 

It  Is  true  that  evidence  was  received  show- 
ing tbat  the  girl  in  question  visited  the  de- 
fendant's place  of  business  (where,  the  offense 
is  alleged  to  have  been  committed  on  March 
2d)  on  March  23,  and  on  March  27,  1913. 
But  there  la  no  evidence  of  an  unlawful  act 
between  her  and  the  defendant  on  either  of 
those  latter  occasions,  and  h^  testimony  to 
the  effect  that  she  never  had  intercourse  with 
the  defendant  except  on  the  one  occasion  of 
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March  24  la  not  contradicted  by  any  of  tbe 
testimony  In  tbe  case; 

Immediately  before  tbe  dose  of  tbe  record 
as  to  testimony  given,  the  court,  in  rul- 
ing upon  an  objection  to  a  question,  said: 
"There  is  but  one  matter  before  this  Jury 
and  the  court,  and  that  is  whether  the  de- 
fendant had  sexual  Intercourse  with  fearl 
Peterson.  Any  other  misconduct  of  the  de- 
fendant at  any  other  time  or  any  other  place, 
«r  at  this  place,  would  be  Immaterial,  and 
not  proper  to  bring  before  the  Jury."  This 
remark  was  Justlfled  by  the  record,  and  in 
harmony  with  the  entire  theory  upon  which 
the  case  was  tried.  In  view  of  these  facts, 
we  hold  that  the  Instruction  objected  to  was 
not  only  correct  as  a  matter  of  law,  but  also 
that  it  was  not  misleading  with  respect  to 
the  evidence  in  the  case.  It  is  not  true  that 
under  these  Instructions  the  Jury  was  per- 
mitted to  And  tbe  defendant  guilty  of  a  sim- 
ilar act  other  than  the  one  charged  in  the  in- 
formation, and  is  not  true  that  under  such 
instruction  and  with  such  evidence  the  Ju- 
rors were  given  permission  or  legal  oppor- 
tunity to  convict  the  defendant  of  an  offense 
without  agreeing  upon  a  definite  offense  com- 
mitted on  any  certain  occasion. 

[2]  The  appellant  complains  that  the  court 
erred  in  failing  to  restrict  the  Jury  in  its 
consideration  of  defendant's  guilt  to  acts  tes- 
tified to  as  occurring  on  the  first  meeting  of 
the  parties,  that  is  to  say,  on  March  2,  1913; 
and  In  falling  to  tell  the  Jury  that  evidence 
of  improper  familiarity  on  the  part  of  de- 
fendant towards  and  with  the  prosecutrix, 
both  before  and  after  the  time  charged  in  the 
information,  was  received  and  admitted  in 
evidence  solely  for  the  purpose  of  proving  the 
adulterous  disposition  of  the  defendant,  and 
not  as  evidence  of  the  commission  of  a  crime 
on  those  other  occasions.  This  point  is  suffl- 
ciently  covered  in  the  preceding  paragraphs. 
But  it  may  be  observed  in  addition  that  the 
defendant  did  not  ask  the  court  to  give  any 
instruction  whatever  in  this  case.  NVhere  a 
defendant  desires  to  restrict  evidence  to  a 
particular  purpose,  he  should  so  frame  bis 
objections,  and  he  should  ask  a  proper  in- 
struction to  the  Jnry.  People  ▼.  Monroe,  138 
Cal.  97,  70  Pac.  1072;  People  v.  Pultz,  109 
Cal.  258,  41  Pac.  1040. 

[3]  Finally,  it  is  claimed  that  the  court 
erred  In  allowing  evidence  as  to  alleged  or 
intimated  visits  of  other  young  girls  to  de- 
fendant's place  of  business,  after  objection 
had  been  made  by  defendant,  and  that  the 
district  attorney  was  guilty  of  misconduct  in 
purposely  making  such  intimations  end  In- 
sinuations'  by  questions  which  he  knew  call- 
ed for  inadmissible  evidence,  end  to  which 
defendant's  objection  would  be  sustained. 
We  have  examined  the  rulings  admitting 
such  evidence,  and  find  that  the  objections 
are  without  merit  With  respect  to  the 
conduct  of  the  district  attorney,  it  is  true 


that  at  certain  times  during  the  trial,  and  es- 
pecially during  cross-examination  of  the  de- 
fendant, the  district  attorney  insisted  upon 
asking  a  series  of  improper  questions  as  to 
defendant's  acquaintance  with  certain  girls 
who  were  named  in  the  questions,  and  with 
respect  to  defendant's  having  been  warned 
against  girls  being  there  at  tbe  place  where 
the  alleged  offense  was  said  to  have  been 
committed.  Defendant's  counsel  objected  to 
these  questions,  and  tbe  objections  were  sus- 
tained. It  does  not  appear  that  the  asking 
of  these  questions  was  assigned  as  miscon- 
duct at  that  time.  "Tbe  trial  court  is  al- 
ways entitled  to  know  the  true  character  of 
the  objection  and  the  reasons,  if  any,  exist- 
ing la  the  minds  of  the  attorneys  why  and 
for  what  the  objection  is  urged,  to  the  end 
that  the  court  may  Intelligently  consider  tbe 
effect  of  what  has  been  said  by  tbe  court, 
and  thus  be  afforded  an  opportunity  to  cor- 
rect any  irregularity,  either  by  instruction  or 
otherwise.  In  the  absence  of  a  specific  ob- 
jection and  exception  based  upon  misconduct, 
an  appellate  court  is  not  authorized  to  pass 
upon  the  merits  of  the  controversy."  People 
V.  Osbom,  12  Cal.  App.  148,  106  Pac.  891. 
Under  these  circumstances,  the  appellant  is 
not  in  a  position  to  ask  a  consideration  of 
the  effect  of  such  alleged  misconduct. 
The  Judgment  and  order  are  aflirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


(23  Col.  A.  3H) 
KEATING  v.  KEATING  et  aL    (Ov.  1415.) 
(District  Conrt  of  Appeal,  Second   District, 
California.    Nov.  29,  1913.) 

1.  Appeal  and   E>bbob  (J  567*)— Statmosnt 
—Extension  of  Time. 

Under  Code  Civ.  Proc.  f  1054,  providing 
that  tbe  time  for  the  preparation  of  BtatementB 
may  be  extended  upon  good  cause,  but  not  to 
exceed  30  days,  without  the  consent  of  the  ad- 
verse party,  the  trial  court,  having  granted  one 
extension  of  SO  days  for  the  preparation  of  a 
statement  of  the  case  on  which  to  dispose  of 
the  motion  for  new  trial,  cannot  after  the  ex- 
piration of  that  period  again  extend  the  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2515-2522;  Dec.  Dig.  { 
567.*] 

2.  New  Tbial  (S  131*)— Aixowance— State- 
ment. 

Where  the  defeated  party  moves  for  a  new 
trial,  and  it  is  stated  in  the  notice  that  the 
motion  will  be  made  upon  the  statement  of  the 
case,  the  motion  is  properly  denied  when  no 
statement  is  settled  and  allowed. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  {§  263-269;   Dec.  Dig.  i  131.*] 

3.  Appeal  and  Ebbob  ({  706*)— Review— De- 
nial or  New  Tbial. 

Where  the  notice  stated  that  the  motion 
for  new  trial  would  be  on  a  statement  of  the 
case,  and  no  statement  was  settled  or  allow- 
ed, the  action  of  the  trial  court  in  denying  tbe 
motion  cannot  be  reviewed,  even  though  it  im- 
properly refused  to  settle  the  statement. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2944-2947;  Dec.  Dig.  S 
706.*] 
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4.  Appeal  akd  Brbob  (|  113S*)— PERrxcnoN 

aw  APPEAIr-CABK  PBEBSITIED  FOE  RBCOBD. 

Where  no  notice  of  appeal  was  served 
from  the  denial  of  appellant  s  motioQ  for  new 
trial,  and  appellant  did  not  comply  with  Code 
Civ.  Proc.  i§  601,  952,  reUUng  to  the  record 
in  Bach  appeals,  the  action  of  the  trial  court 
mast  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4450-1453;  Dec.  Dig.  | 
1138.*J 

5.  New  TtaAi.  (|  131*)— Motion— Statement. 

In  a  divorce  action^  where  the  corespond- 
ent moved  for  a  new  trial  on  a  statement,  she 
is  not  entitled  to  have  the  statement  of  the  de- 
fendant, who  also  moved  for  a  new  trial,  con- 
sidered as  her  statement,  where  it  was  not 
served  upon  plaintiff  in  accordance  with  Code 
Civ,  Proc.  I  659;  this  being  so  even  though  de- 
fendant and  corespondent  agreed  that  defend- 
ant's st&tement  should  serve  for  both. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  fg  26»-269;    Dec.  Dig.  i  131.»] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  George  E.  Cburch,  Judge. 

Action  for  divorce  by  Hazel  M.  Keating 
against  E<dward  Keating,  and  in  whicli  Vin- 
nette  Lobman  was  named  as  corespondent 
From  the  judgment  and  an  order  denying  a 
new  trial,  tbe  corespondent  appeals.  Af- 
firmed. 

Geo.  L.  Keefer,  of  Los  Angeles,  tor  appel- 
lant James  P.  Clark,  J.  Wiseman  Mac- 
donald,  and  Waldo  M.  XoiIe,  all  ot  Los  An- 
geles, tor  respondents. 

SHAW,  J.  This  was  an  action  tor  divorce 
wherein  the  defendant,  among  other  grounds 
therefor,  was  charged  with  committing  adul- 
£ery  with  Vinnette  Lobman,  who  filed  an  an- 
swer denying  the  charge.  The  court  tound 
the  toot  as  alleged,  and  on  August  26,  1911, 
rendered  a  decree  granting  the  divorce.  On 
September  6th  the  corespondent  served  and 
filed  her  notice  of  Intention  to  move  tor  a 
new  trial  upon  the  grounds  of  insufficiency 
of  the  evidence  to  Justify  the  decision,  errors 
in  law  occurring  at  the  trial,  and  that  the 
decision  is  against  law,  which  motion  it  was 
stated  In  the  notice  would  be  made  upon  a 
statement  of  the  case.  On  September  14th, 
and  within  the  ten  days  allowed  by  law  for 
the  preparation  of  such  statement,  corespond- 
ent procured  from  the  Judge  of  the  court  an 
order  giving  her  an  additional  period  of  30 
days  within  which  to  prepare  her  statement 
on  motion  for  new  trial,  to  the  making  of 
which  order  plaintiff  herein  did  not  consent 
The  statement  was  not  prepared  within  the 
extension  of  time  so  granted,  and  on  Octo- 
ber 16th  corespondent  procured  a  second 
order  extending  the  time  for  an  additional 
period  of  30  days,  to  the  making  of  which 
order  plaintiff  did  not  consent 

[1-4]  While  this  order  so  made  on  October 
16th  was  void,  for  the  reason  that  the  power 
of  the  court  was  exhausted  in  making  the 
first  order  extending  the  time  for  a  period  of 
SO  days  (section  1054,  Code  Civ.  Proa ;  Bun- 


nel  V.  Stockton,  88  Cal.  819,  23  Par.  301; 
Gibson  V.  Superior  Court,  83  Cal.  643,  24  Pac. 
152),  nevertheless,  since  the  corespondent  did 
not  prepare  nor  present  such  statement  with- 
in the  time  so  specified  therein,  or  at  all,  the 
fact  that  the  order  made  was  in  excess  of 
the  conrt's  Jurisdiction  is  of  no  importance. 
On  November  16th  defendant  in  said  ac- 
tion served  upon  plaintiff  his  statement  on 
motion  for  a  new  trial,  and  thereafter,  to 
wit  on  November  28th,  corespondent  served 
upon  plaintiff  a  notice  that  on  December  4th 
she  would  move  the  court  for  an  order  per- 
mitting her  to  adopt  as  her  own  ttie  proposed 
statement  of  defendant  on  ttiotlon  for  a  new 
trial,  and  have  the  same  considered  as  serv- 
ed and  filed  as  her  proposed  statement  of 
the  case  in  support  of  her  motion,  and  that 
the  order  be  made  as  of  the  date  of  the  filing 
by  defendant  of  such  statement  In  support 
of  tUs  motion  she  filed  affidavits  of  her  at- 
torney and  that  of  defendant's  attorney,  to 
the  effect  that  the  attorney  for  corespondent 
was  for  several  days,  extending  from  Novem- 
ber 6th,  engaged  In  the  trial  of  another  case, 
and  on  November  8th,  finding  that  the  trial 
of  such  case  would  take  more  time  than  an- 
ticipated, he  made  an  agreement  with  defend- 
ant's attorney,  who  was  preparing  tils  (de- 
fendant's) statement,  that  the  same  should 
be  signed,  served,  and  used  for  both  defend- 
ant and  corespondent  In  support  of  their  re- 
spective motions;  that  defendant's  attorney 
was  likewise  busy  with  other  matters  and  as- 
signed the  preparation,  service,  and  filing  of 
the  statement  to  another  attorney,  without 
telling  him  of  the  agreement  so  made,  who 
in  ignorance  thereof  served  and  filed  the 
same  as  a  statement  in  support  of  the  motion 
for  defendant  alone.  This  motion  was  duly 
presented  and  by  the 'court  denied,  but  no 
record  of  such  order  was  at  the  time  entered. 
Corespondent  then  applied  to  the  court  for 
permission  to  renew  her  said  motion,  which 
application  being  granted,  she  on  Febmary 
5th  moved  the  court,  as  in  the  first  motion 
made,  whereupon  plaintiff's  attorney  object- 
ed to  the  granting  of  the  same  upon  the 
grounds  that  the  court  had  no  Jurisdiction  to 
grant  it  for  tbe  reaspn  that  the  time  within 
wlilch  corespondent  was  entitled  to  serve  her 
proposed  statement  expired  within  the  period 
of  the  first  extension  granted,  to  wit,  Octo- 
ber 16th,  and  that  she  had  never  served  upon 
plaintiff  any  proposed  statement,  and  that 
said  motion  was  heard  and  denied  on  Decem- 
ber 4th,  and  no  new  or  additional  grounds 
assigned  for  the  granting  of  the  same.  On 
March  2d  the  court  by  its  order  denied  the 
motion  so  renewed  and  ordered  the  minutes 
of  the  court  corrected  as  of  date  December 
4th,  so  as  to  show  the  making  of  the  order 
denying  the  motion  when  first  made,  and 
later  likewise  denied  corespondent's  motion 
for  a  new  trial  of  the  case.  Corespondent 
ai^)eals   from    this   order  made  March  2d 
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denying  her  application  to  adopt  as  her  own 
the  statement  of  defendant  on  motion  for  a 
new  trial,  as  well  as  that  part  thereof  order- 
ing the  correction  of  the  minutes  as  stated, 
and  likewise  appeals  from  the  order  denying 
her  motion  for  a  new  trial,  notice  of  ap- 
peal from  which  last-mentioned  order,  bow- 
ever,  was  not  served  upon  plaintiff. 

The  above  narrative  shoald  be  deemed  a 
suflSdent  answer  to  the  merits  of  the  appeal. 

No  error  can  be  predicated  upon  the  ruling 
of  the  court  la  denying  corespondent's  mo- 
tion for  a  new  trial  for  the  reason  that,  since 
DO -statement  had  been  settled  and  allowed, 
there  was  nothihg  before  the  court  to  sup- 
port such  motion.  Symons  v.  Bunnell,  101 
Cal.  223,  88  Pac.  770;  Sutton  v.  Symons,  100 
Cal.  576,  35  Pac.  168.  Conceding  the  want  of 
a  settled  statement  to  be  due  solely  to  an 
error  of  the  court  in  refusing  to  allow  the 
same,  It  cannot  avail  a  party  aggrieved  on 
appeal  from  such  order,  since  upon  the  rec- 
ord nothing  appears  to  show  the  alleged  er- 
rors upon  which  the  motion  la  baaed.  For 
this  reason,  as  well  as  for  the  want  of 
service  of  the  notice  of  appeal  therefrom, 
and  the  fact  that  the  record  does  not  con- 
tain the  papers  specified  In  section  661  of 
the  Code  of  ClvU  Procedure,  as  required  by 
section  952,  same  Code,  the  order  denying 
the  motion  for  a  new  trial  must  be  affirmed. 

[5]  Plaintiff  was  not  a  party  to  the  agree- 
ment made  by  corespondent  with  defendant 
on  November  8th,  and,  waiving  the  objection 
as  to  time,  it  cannot  be  claimed  that  core- 
spondent was  entitled  as  of  right  to  present 
and  have  considered  in  support  of  her  mo- 
tion for  a  new  trial  a  statement  never  served 
upon  plaintiff,  as  required  by  section  659  of 
the  Code  of  Civil  Procedure,  and  In  the  prep- 
aration and  settlement  of  which  she  had  no 
part  and  was  given  no  opportunity  to  submit 
amendments  thereto. 

Appellant  was  clearly  in  default  in  falling 
to  prepare  and  serve  her  statement  \(ithin 
^he  period  ending  October  16th.  The  fact 
that  after  said  date  she  was  misled  by  the 
failure  of  a  third  party  to  comply  with  his 
promise  to  prepare  and  serve  a  statement  for 
her  constitutes  no  ground  for  relief  from 
such  default 
.   The  orders  appealed  from  are  affirmed. 

We  concur :   CONREY,  P.  J. ;   JAMES,  J. 


(23  Cal.  A.  38S) 

MOKRIS  V.  IDEN  et  al.    (Civ.  1137.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Nov.  20,  1913.) 

1.  Appeai  ano  Errob  (S  684*)  —  Record  — 
Questions  Presented  for  Review. 

In  a  suit  to  enjoin  defendants  fronf  violat- 
ing a  contract  of  lease,  where  the'  record  only 
showed  the  filing  of  a  complaint  asking  for  a 
temporary  and  permAnent  injunction  and  the 
sustaining  of  a  demurrer  to  the  complaint  and 
judgment  thereon,  no  question  whether  plain- 


tifTs  appeal  sheold  ber  dlsmisaed  because  of  hi* 
failure  to  appeal  from  the  setting  aside  of  a 
temporary  Injunction  was  presented,  and  the 
contention  that  such  failure  preduded  the  con- 
sideration of  the  appeal  from  the  jndgment  was 
unsupported  by  the'  record. 

[Ed.  Note. — ^For  other  rases,  see  Appeal  and 
Error,  Cent  Dig.  U  2887-2890;    Dec  Dig.  t 

2.  Lardlobd  akd  Tenaict  (H  24,  74*)— Lcasks 
—What  Constitute8. 

Defendant  entered  into  a  contract  with 
plaintifrs  assignor  which  provided  that  the  as- 
signor should  care  for,  milk,  separate,  feed 
hogs,  cows,  calves,  and  do  all  the  work  neces- 
sary to  the  success  of  defendant's  dairy,  and 
that  defendant  should  furnish  all  feed  neces- 
sary, and  as  remuneration  the  assignor  should 
receive  one-third  of  the  Income;  the  lease  to 
continue  for  three  years  from  date.  The 
agreement  also  contained  a  stipulation  that 
the  failure  of  the  assignor  to  care  for  the  stock 
satisfactorily  should  work  a  forfeiture  of  the 
lease.  Held  that,  as  no  technical  form  of 
words  is  required  for  a  lease,  but  any  words 
showing  an  intention  by  the  lessor  to  divest 
himself  of  possession  and  bj  the  lessee  to  en- 
ter into  possession  are  sufficient,  the  agree- 
ment must  be  construed  as  a  lease,  it  being  ap- 
parent that  the  lessor  Intended  to  dispossesa 
himself  for  the  period  of  three  years  and  the 
agreement  denominating  the  contract  as  a 
lease ;  and  hence,  there  being  no  stipulation 
against  assignment,  plaintiff's  assignor  was,  un- 
der Civ.  Code,  {  1044,  providing  that  property 
of  anv  kind  may  be  transferred,  entitled  to  as- 
sign his  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  U  61-65,  221;  Dec. 
Dig.  H  24.  74.»] 

3.  Injonction  (I  59*)— SUBJECTB  or  Protec- 
tion. 

NotwithsUnding  Civ.  Code,  |  3423,  pro- 
viding that  an  injunction  cannot  be  granted  to 
prevent  the  breach  of  a  contract,  the  perform- 
ance of  which  would  not  be  specifically  enforc- 
ed, an  injunction  will  be  granted  to  restrain  de- 
fendants from  selling  off  the  personal  property 
belonging  to  a  dairy,  where  the  entire  plant 
has  been  leased  for  three  years  on  the  shares, 
and  plaintiff  has  gone  into  possession,  for,  even 
though  the  contract  may  not  be  mutually  en- 
forceable, yet  an  injunction  will  be  granted 
because  plaintiff  would  have  no  adequate  rem- 
edy at  law,  and  because  the  threatened  act  of 
the  defendant  would  be  a  trespass,  which  may 
be  enjoined  when  causing  irreparable  damage. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |i  114-116,  128 ;   Dec.  Dig.  {  59.*] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; J.  A.  Allen,  Judge. 

Salt  by  John  Morris  against  W.  A.  Iden 
and  another.  From  a  Judgment  entered  up- 
on an  order  sustaining  a  demurrer  to  tbe 
complaint,  plaintiff  appealSL  Reversed  and  re- 
manded. 

H.  B.  McC^ure,  of  Vlsalla,  for  appellant 
C.  U  Russell,  of  Tulare  City,  for  respond- 
ents. 


HART,  J.  This  is  an  appeal  by  the  plain- 
tiff from  a  Judgment  entered  upon  an  order 
sustaining  a  demurrer  to  the  complaint 

The  complaint  which  Is  verified,  alleges 
that  the  defendant  W.  A.  Iden  and  one  O. 
S.  Mattos  on  the  11th  day  of  July,  1912,  at 
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tbe  county  of  Tnlare,  state  of  California,  en- 
tered Into  the  following  agreement: 

"Tulare,  California,  7—12—12. 

"This  agreement  made  and  entered  Into 
this  11th  day  of  July,  1012,  between  W.  A. 
Tden  of  Tnlare,  California,  the  party  of  the 
first  part,  and  O.  S.  Mattos  of  Tulare,  Cali- 
fornia, the  party  of  the  second  part,  wltness- 
eth:  That  O.  S.  Mattos  is  to  care  for,  milk, 
separate,  feed  hogs,  cows,  calves,  and  do  all 
the  work  necessary  to  the  success  and  clean- 
liness of  that  certain  dairy  located  on  the 
northeast  quarter  section  Seven,  21,  23,  and 
W.  A.  I  den  is  to  fnrnlsb  all  feed  necessary 
to  the  success  of  said  dairy,  and  keep  on  the 
premises  the  same  number,  not  less  than  fifty, 
or  a  greater  number  of  cows  on  said  prem- 
ises as  may  seem  necessary  to  the  success  of 
same.  As  a  remuneration  for  said  second 
party,  be  Is  to  receive  one-third  of  the  income 
of  said  dairy,  including  hogs,  calves  and  but- 
ter fat  The  life  of  this  lease  is  three  years 
from  date. 

"Witness  our  hands  this  lltb  day  of  July, 
1912.  [Signed]    W.  A.  Iden. 

"[Signed]    O.  S.  Mattos. 

"It  Is  agreed  between  first  and  second  par- 
ties to  this  lease  that  tbe  second  party  must 
absolutely  care  for  stock  satisfactorily  to 
first  party  and  his  failure  to  do  so  is  a  for- 
feiture on  his  part  W.  A.  Iden. 

"O.  8.  Mattos." 

In  accordance  with  the  terms  of  the  fore- 
going agreement,  so  the  complaint  continues, 
said  Mattos  entered  upon  and  took  posses- 
sion of  the  northeast  quarter  of  section  7, 
In  township  21  south,  of  range  23  east  M. 
D.  M.,  and  also  took  possession  of  all  the 
personal  property  on  said  land,  comprising 
the  live  stock  and  implements  and  equip- 
ments connected  with  and  essential  to  the 
carrying  on  of  the  dairy  business  mentioned 
in  said  agreement  The  complaint  further 
alleges  that  on  the  19th  day  of  July,  1912, 
said  Mattos  "sold,  assigned,  and  transferred 
to  plaintiff  herein  all  bis  right,  title,  and  in- 
terest in  and  to  said  lease,  and  the  real  and 
personal  proi>erty  therein  and  hereinbefore 
described,  and  that  ever  since  said  last-named 
date  said  plaintiff  has  been  and  now  Is  in 
the  possession  of  the  whole  of  said  real  and 
personal  property  under  and  by  virtue  of 
said  lease,"  etc.  The  complaint  then  charges 
"that  defendants  have  advertised  by  publish- 
ing and  posting  notices  that  they  will,  com- 
mencing Wednesday,  September  20,  1912,  at 
the  hour  of  10  o'clock  a.  m.,  sell  at  public 
auction  to  the  highest  bidder  all  tbe  personal 
property  hereinbefore  described  and  mention- 
ed in  said  lease  and  now  in  the  possession 
of  plaintiff,  and  plaintiff  alleges  that  said 
defendants,  and  each  of  them,  threatens 
and  intends,  on  the  26tta  day  of  September, 
1912,  to  sell  tbe  whole  or  a  great  portion  of 
tbe  personal  property  hereinbefore  described 
and  mentioned  In  said  lease,  and  will  there- 
by prevent  and  deprive  plaintiff  from  the 


I  possession,  use,  and  Increase  thereof,  and 
j  will  cause  plaintiff  great  and  irreparable  in- 
I  Jury  and  damage  in  that  the  taking  away  of 
the  possession  of  said  personal  property  from 
plaintiff  will  deprive  plaintiff  of  bis  rights 
under  said  lease,  to  receive  the  income  from 
said  dairy  and  his  share  in  tbe  increase  of 
said  cows,  hogs,  and  butter  fat  and  for 
which  injury  plaintiff  has  no  plabi,  speedy, 
or  adequate  remedy  at  law." 

The  relief  asked  for  is  that  the  defcnrl- 
ants  be  temporarily  restrained  by  injunction 
from  selling,  disposing  of,  or  otherwise  inter- 
fering with  the  plalntlfTs  possession  of  the 
personal  property  referred  to  in  said  agree- 
ment and  more  particularly  described  in  the 
complaint  i)endlug  the  determination  of  the 
Issues  tendered  by  the  complaint,  and  that, 
"upon  a  final  hearing,  said  injunction  be 
made  for  the  full  term  of  said  lease,  and  for 
such  other  and  further  relief  as  to  the  court 
may  seem  Just  and  equitable,  and  for  plain- 
tiff's costs  of  suit  herein." 

The  controversy  involved  in  this  appeal 
binges  entirely  upon  tbe  determination  of  the 
nature,  In  legal  effect  of  the  instrument 
pleaded  in  the  complaint  and  above  quoted. 
It  Is  the  contention  of  the  plaintiff  that  tbe 
said  instrument  is  a  lease  of  tbe  premises 
described  therein  and  of  the  personal  prop- 
erty spedflcaliy  mentioned  in  the  complaint; 
said  property,  both  real  and  personal,  con- 
stituting a  dairy  and  essential  to  the  prose- 
cution of  the  dairy  business.  On  the  other 
band,  the  defendants  contend  that  said 
instrument  merely  involves  a  contract  of 
employment  (that  is,  that  It  was  simply 
Intended  by  the  parties  as  evidence  of  the 
hiring  of  the  plalntlfTs  assignor  to  perform 
certain  services  for  the  defendants  during 
a  stipulated  period  of  time  and  for  a  stipu- 
lated compensation),  and  that,  being  for  per- 
sonal services,  said  agreement  cannot  be  as- 
signed, nor  will  injunction  lie  to  prevent  the 
violation  of  its  covenants.- 

[1]  Counsel  for  the  defendants,  in  bis  brief, 
states  that;  upon  tbe  filing  of  the  complaint 
herein,  tbe  court  below  granted. a  temporary 
restraining  order  and  a  citation  requiring  the 
defendants  to  appear  and  show  cause  why 
tbe  restraining  order  should  not  remain  In 
force  during  the  pendency  of  the  action ;  that 
pursuant  to  said  order  to  show  cause  and 
after  a  hearing  thereon,  the  court  dissolved 
and  vacated  the  temporary  restraining  order 
so  issued  and  denied  to  plaintiff  an  Injunc- 
tion pendente  lite.  Counsel  further  states 
that  since  tbe  only  relief  which  could  have 
been  afforded  tbe  plaintiff  was  by  injunction, 
for  which  alone  he  sued,  and  any  action 
which  ^ay  now  be  taken  could  not  have  the 
effect  of  protecting  or  safe-guarding  the  rights 
which  he  alleges  the  defendants  threatened 
to  violate,  his  proper  remedy  was  In  an  ap- 
peal from  tbe  order  dissolving  tbe  restrain- 
ing order  which  had  been  issued  and  denying 
talm  am  injonctlon  pending  the  litigation.    la 
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Other  words,  It  la  argued  that  the  restraining 
order  having  been  ordered  dissolved  and  an 
injunction  pendente  lite  denied,  and  the  plain- 
tiff having  failed  to  take  an  appeal  from  said 
order,  nothing  can  now  avail  the  plaintiff  by 
a  reversal  of  the  Judgment  from  which  this 
appeal  is  prosecuted.  But,  conceding  the 
soundness  of  the  position  thus  urged  by  the 
respondents,  an  Insuperable  objection  against 
the  consideration  of  it  by  this  court  lies  In 
the  fact  that  there  Is  not  a  word  In  the  au- 
thenticated record  indicating  that  a  restrain- 
ing order  was  ever  issued  by  the  court  or  that 
any  bearing  or  proceedings  involving  a  tem- 
porary restraining  order  or  an  injunction 
pendente  lite  were  ever  bad  before  or  dis- 
posed of  by  the  court  All  this  information 
comes  solely  from  the  brief  of  counsel,  and 
obviously  It  cannot  be  considered  as  a  part 
of  the  record  of  the  case. 

All  that  appear  before  us  are  the  com- 
plaint. In  which  the  plaintiff  asks  for  a  tem- 
porary and  finally  a  permanent  Injunction, 
a  demurrer  to  said  complaint  by  the  defend- 
ants, and  an  order  by  the  court  sustaining 
the  demurrer  and  Judgment  thereupon  enter- 
ed in  favor  of  the  defendants,  and  from 
which  this  appeal  Is  taken.  By  this  record 
alone,  obviously,  we  must  be  guided  in  reach- 
ing a  conclusion,  and  whether  such  conclu- 
sion, if  it  be  In  favor  of  the  plaintiff,  may  or 
may  not  result  in  any  practical  advantage  to 
him,  or  whether,  upon  the  record  as  it  was 
actually  made  up,  the  plaintiff  could  have  in- 
voked, so  far  as  a  bearing  in  this  court  is 
concerned,  a  more  efficacious  remedy  than 
that  presented  here,  are  propositions  as  to 
which,  so  far  as  the  decision  by  this  court  is 
itself  concerned,  we  are  not  charged  with 
any  degree  of  solicitude. 

The  only  question  before  us  is  whether  the 
complaint  states  a  cause  of  action  for  an 
injunction,  and,  as  stated,  this  must  be  de- 
termined by  a  solution  of  the  question  wheth- 
er the  written  agreement  into  which  Mattos 
and  Iden  entered  is  a  lease  of  the  property 
described  therein  or  a  mere  contract  of  hir- 
ing or  employment. 

[2]  We  think  the  complaint  states  a  cause 
of  action,  which  Is  to  say  that  the  instru- 
ment or  written  agreement  upon  which  the 
action  is  founded  was  Intended  by  the  parties 
to  operate  as  a  lease  of  the  property  there- 
in mentioned. 

No  technical  or  particular  form  of  words 
is  required  In  the  formulation  of  a  written 
lease.  "Whatever  words  show  an  intention  on 
the  part  of  the  lessor  to  dispossess  himself 
of  the  premises,  and  on  the  part  of  the  lessee 
to  enter  and  hold  In  subordination  to  the 
lessor's  title  are  sufficient"  18  Am.  &  Eng. 
Ency.  of  Law,  p.  006,  and  cases  died  In  the 
footnotes. 

In  the  case  at  bar,  while  the  written  in- 
strument set  out  in  the  complaint  is  not  in 
the  precise  phraseology  usual  to  leases  or  in- 
struments demising  real  property,  neverthe- 


less it  cannot  upon  fiilr  and  reasonable  con- 
struction, be  held  to  mean  anything  else  than 
that  the  "party  of  the  first  part"  Mattos, 
is  thereby  authorized  to  enter  upon  and 
hold  for  a  term  of  three  years  the  possession 
of  certain  real  and  personal  property,  all 
said  property  constituting  the  equipments  of 
a  dairy  business,  and  that  for  the  use  of  said 
property  he  would  return  to  the  owner  there- 
of certain  stipulated  compensation.  It  is 
true,  as  counsel  for  the  defendants  declares 
in  support  of  his  contention  that  the  Instru- 
ment is  a  mere  agreement  whereby  the  de- 
fendants employed  the  plaintiff's  assignor  to 
take  charge  of  and  conduct  the  dairy  busi- 
ness, that  the  only  language  of  the  writing 
which  refers  to  compensation  relates  to  the 
"remuneration"  of  the  plaintiff.  But  this 
provision  of  the  Instrument  whereby  it  is 
covenanted  that  the  plaintiff  shall  "receive 
one-third  of  the  income  of  said  dairy,"  etc., 
necessarily  implies  that  the  owner  of  the 
property  is  to  receive  two-thirds  of  such  in- 
come. We  then  have  before  us  an  instru- 
ment which  clearly  shows  the  names  of  the 
contracting  parties,  the  premises  leased,  the 
rental  and  the  term,  an  intention  on  the 
part  of  the  owner  of  the  property  to  dis- 
possess himself  of  the  premises,  and,  he  hav- 
ing signed  the  lease  and  thus  expressly  ac- 
cepted Its  terms,  Mattos'  intention  to  enter 
upon  and  hold  possession  in  subordination 
to  the  owner's  title.  Thus  it  appears  that 
all  the  essentials  of  a  lease  are  present  in 
the  agreement  Dodd  v.  Pasch,  5  Cal.  App. 
686,  91  Fac.  166;  18  Am.  &  Eng.  Ency.  of 
Law,  p.  605;  Eastman  v.  Perkins,  111  Mass. 
35. 

Moreover  we  find  in  the  Instrument  lan- 
guage which,  considered  by  the  light  of  its 
entire  context,  may  fairly  and  reasonably  be 
held  to  involve  a  construction  by  the  parties 
themselves  of  the  agreement,  and  indicating 
what  they  intended  its  legal  effect  should  be. 
The  last  clause  of  the  Instrument  reads: 
"The  life  of  this  lease  is  three  years  from 
date."  It  is  readily  to  be  conceded,  as  coun- 
sel for  the  defendants  contends,  that  the 
character  of  a  legal  instrument  is  not  neces- 
sarily what  the  author  of  the  instrument  or 
the  parties  thereto  may  call  it  For  illus- 
tration, an  Inftrument  may  characterize  it- 
self as  a  deed,  whereas  its  language  or  terms 
may  clearly  disclose  that  it  is  a  mere  lease, 
and  in  that  case  manifestly  its  legal  effect 
could  not  be  extended  beyond  that  of  a  lease, 
notwithstanding  that  the  parties  called  it  a 
deed.  But  the  language  referred  to  in  the 
writing  in  this  case  becomes  very  significant 
when  It  is  considered  In  connection  with  the 
fact  as  shown  by  the  complaint  that  Mattos 
actually  entered  upon  and  took  possession  of 
the  real  and  personal  property  mentioned  In 
the  agreement  Furthermore,  the  clause  add- 
ed to  the  instrument  by  the  parties  seems  to 
leave  little  room  for  doubting  that  they  in- 
tended that  the  word  "lease,"  as  used  in  the 
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writtng,  sbonld  bear  Its  ordinary  legal  signifi- 
cation. Said  clause,  It  will  be  observed, 
reads  as  follows:  "It  Is  agreed  between  the 
first  and  second  parties  to  this  lease  that  the 
second  party  must  absolutely  care  for  stock 
satisfactorily,  to  first  party,  and  his  failure 
to  do  so  is  a  forfeiture  on  his  part."  For- 
feiture of  what?  The  defendants  would 
doubtless  reply:  A  forfeiture  of  the  plain- 
tiff's right  under  the  agreement  to  remain  in 
the  employment  of  the  defendants.  But  the 
word  "forfeiture"  is  an  inapt  term  by  which 
we  would  ordinarily  express  or  describe  the 
penalty  for  violating  the  conditions  upon 
which  one  may  be  employed  to  perform  cer- 
tain personal  services.  On  the  other  hand,  it 
is  peculiarly  applicable  to  and  one  that  is 
lordinarily  used  in  a  lease  and  like  Instm- 
ments  in  which  are  imposed  upon  the  lessee 
certain  conditions,  the  violation  of  which 
was  intended  to  have  the  effect  of  forfeiting 
his  rights  under  the  lease  and  so  terminating 
his  tenancy  before  the  expiration  of  the  stip- 
ulated term.  It  is  therefore  the  more  reason- 
able to  assume  that,  if  the  instrument  was 
intended  by  the  parties  as  a  mere  contract 
for  the  hiring  of  the  services  of  Mattos,  they 
would  probably  have  expressly  stipulated  in 
the  agreement  that  failure  on  the  part  of 
Mattos  properly  to  perform  the  services  con- 
templated by  tile  instrument,  or  his  failure 
to  give  the  personal  property  proper  care  or 
otherwise  to  conduct  the  dairy  business  prop- 
erly and  successfully,  would  operate  to  termi- 
nate his  employment  or  the  contract  of  em-' 
ployment  But,  as  before  indicated,  aside 
from  these  considerations,  the  general  tenor 
of  the  agreement,  the  giving  of  possession  to 
Mattos,  the  length  of  the  term  of  the  tenancy, 
and  the  covenant  as  to  the  division  of  the 
profits  between  the  parties,  with  sufiJclent 
clearness  show  that  the  agreement  was  in- 
tended by  the  parties  as  a  lease  of  the  prop- 
erty therein  mentioned. 

It  follows  from  the  foregoing  view  of  the 
legal  nature  of  the  agreement  that  the  dis- 
cossion  by  counsel  for  the  defendants  of  the 
nonassignability  of  the  instrument,  said  dis- 
cussion being  based  upon  the  theory  that  the 
writing  constitutes  only  a  contract  for  per- 
sonal services,  can  have  no  application  here. 
There  is  nothing  in  the  lease  Itself  which 
prohibits  the  assignment  thereof  by  the 
lessee;  hence  he  had  a  perfect  legal  right  to 
assign  it  to  the  plaintiff.  Section  1044,  Civ. 
Code. 

[S]  But  jt  is  contended  by  the  defendants 
that  injunction  will  not  lie  to  prevent  the 
breach  of  the  covenants  of  a  lease  by  the 
lessor.  This  position  is  grounded  upon  the 
general  rule  that  an  injunction  will  not  be 
granted  "to  prevent  the  breach  of  a  contract, 
the  performance  of  which  would  not  be 
■pedficaUy  enforced"  (Civ.  Code,  I  8423),  and 
that  a  contract  not  entirely  executed  by  one 
of  the  parties  will  not  be  enforced  unless  it  is 


mutually  enforceable.  YassauIt^T.  Edwards, 
43  Cal.  466;  Lattln  v.  Hazard,  91  Cal.  87f  27 
Pac.  515;  Cooper  v.  Fena,  21  Cal.  404.  We 
believe,  however,  that  the  present  case  comes 
within  the  exception  to  the  general  rule 
which  has  been  recognized  in  many  cases. 
But  a  lltUe  over  two  months  of  the  term  of 
three  years  of  the  tenancy  had  elapsed  when 
the  defendants  advertised  for  sale  the  per- 
sonal property  mentioned  in  the  lease,  and 
thus  threatened  to  do  an  act  which,  in  view 
of  the  character  of  the  business  for  which 
the  property  was  to  be  used,  would  practical- 
ly result  in  terminating  the  lease  and  so  de- 
stroying the  rights  of  the  plaintiff  thereun- 
der. Obviously  the  plaintiff  was  without  a 
complete  and  adequate  remedy  in  the  ordi- 
nary course  of  law,  for  It  would  be  impos- 
sible, under  the  circumstances,  to  estimate, 
except  by  mere  conjecture,  the  damage  *  he 
would  suffer  if  the  trespass  threatened  by 
the  defendants  was  consummated.  Upon  thin 
ground  he  is  entitied  to  the  protection  of  the 
injunctive  Jurisdiction  of  a  court  of  equity, 
notwithstanding  the  want  of  that  mutuality 
in  the  contract  necessary  to  authorize  the 
specific  enforcement  of  its  terms.  In  Galla- 
gher V.  Equitable  Gas  Light  Co.,  141  Cal. 
699,  75'  Pac.  329,  and  in  other  cases  therein 
cited,  the  right  to  an  injunction  in  a  certain 
class  of  cases  to  prevent  the  violation  of  con- 
tracts which  cannot  be  specifically  enforced 
is  distlnctiy  recognized  and  put  upon  the 
ground  of  a  want  of  an  adequate  remedy  at 
law.  Besides,  the  act  of  the  defendants,  in 
offering  the  property  for  sale,  involved  an 
act  which,  if  consummated,  would  amount  to 
a  trespass,  and  it  caimot  be  doubted  that  the 
remedy  by  injunction  may  be  Invoked  to 
restrain  acts  or  threatened  acta  of  tres- 
pass in  any  instance  where,  as  here,  it 
Is  made  to  appear  that  such  acts '  may 
result  in  irreparable  damage  to  the  par- 
ticular property  involved.  Kellogg  v.  King, 
114  CaL  878,  46  Pac.  166,  65  Am.  St.  Rep.  74; 
Schmaltz  V.  York  Mfg.  Co.,  204  Pa.  1,  63  Ati. 
522,  59  L.  R.  A.  907,  93  Am.  St  Rep.  782 ;  Ex 
parte  Warfleld,  40  Tex.  Cr.  R.  413,  50  S.  W.. 
933,  76  Am.  St  Rep.  724. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  overrule  the  demurrer. 

We    concur:    CHIPMAN,    P.  '3.;     BUR- 
NETT, J. 


(23  Cal.  A.  340) 
PEOPLE  T.  CRAMLBT.     (Cr.  29a) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Nov.  28.  1913.) 

1.   HOMICIDB    (I    228»)— SUITIOMRCT    OF    BVI- 
DBRCE— COBPUB   DBUCTI. 

Evidence  in  a  homicide  case  held  sufficient 
to  show  that  a  crime  had  been  committed. 

[E3d.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  {{  471-476;   Dec.  Dig.  {  22a*l 
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2.  HonciDK  (I  :ioO'i— SuwiciE.Ncv  of  Evi- 
dence. 

Kvidence  in  a  homicide  case  held  sufficient 
to  shuw  that  accused  committed  tlie  offense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  51&-517;   Dec.  Dig.  i  250.*J 

3.  Crimixal   Law    (g    789*)— Instbuctionb— 

IlEASONABME  DOUBT. 

An  instruction  in  a  homicide  case  that,  if 
hy  the  evidence  adduced  there  is  raised  in  the 
minds  of  the  jury  upon  any  hypothesis,  reason- 
ably consistent  with  the  evidence,  a  reason- 
able doubt  as  to  any  fiict  necessary  to  a  con- 
viction, that  doubt  must  be  resolved  in  favor 
of  accused  was  not  erroneous  in  failing  to  spec- 
ify the  facts  necessary  to  warrant  a  conviction, 
where  the  court  also  instructed  that  every  ma- 
terial allegation  in  the  information  must  be  es- 
tablished beyond  a  reasonable  doubt  in  order 
to  convict,  and  the  information  waa  contained 
in  instructions  read  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  1846-1849,  1851,  1880, 
1904-1922,  1960,  1967 ;   Dec.  Dig.  |  789.*] 

4.  Cbiminai,  Law    (|   807*)— lN8TRUcnoN»— 
Request— ABGtracENTATivK  Instbuctions. 

A  requested  instruction  which  was  argu- 
mentative could  be  refused  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1805,  1959,  1960;  Dec.  Dig. 
i  807.*] 

5.  Cbiminal  Law  (|  814*)— Requebts  fob  Ik- 
btbuctions. 

If  the  facts  in  a  homicide  case  raised  no 
conflicting  presumptions,  a  requested  charge 
that  the  law  was  partial  to  the  presumption  of 
innocence  and,  in  case  of  conflicting  presump- 
tions, that  of  innocence  is  deemed  superior  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I>aw,  Cent.  Dig.  f|  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1924,  1979-1985.  1987;  Dec. 
Dig.  t  814.*] 

6.  Cbimiwal  Law  (|  829*)— Rbquebts  fob  In- 
STBUcnoKs— Instbuctions  Alrkaot  Given. 

The  fact  that  the  instructions  given  by  the 
court  used  different  language  from  those  request- 
ed by  accused  in  presenting  the  same  question 
is  not  ground  for  objection  to  the  refusal  to  give 
the  instructions  requested. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2011 ;    Dec.  Dig.  {  829.*] 

7.  HoMiciDB     (I     840*)— AppeaI/— HABin.ES8 
Ebbob—Favobabue  to  Accused. 

Accused  should  not  complain  of  the  verdict 
of  manslaughter  in  a  homicide  case,  and  hence 
of  submissions  of  the  question  of  manslaugrhter 
by  instructions  defining  it,  where  the  jury  might 
have  returned  a  verdict  for  a  higher  degree  of 
offense  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  715-717,  720;   Dec  Dig.  (  340.*1 

8.  Cbimtnai.  Law   (S  814*)— Motive— Proof. 

Where  mucti  of  the  evidence  in  a  homicide 
case  was  direct  and  not  circumstantial,  an  in- 
struction that,  under  the  evidence,  proof  of  ex- 
press motive  was  controlling  would  not  have 
l>een  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1821,  1833,  1839.  1860, 
1865,  1883,  1890,  1924,  1979-1085,  1987 ;  Dec 
Dig.  S  814.*] 

9.  Witnesses   (|  269*)— Cboss-Examiration 
—Limitation. 

An  answer  was  properly  stricken  upon 
cross-examination  in  a  homicide  case  which  re- 
lated to  a  conversation  t>etween  witness  and  de- 
cedent on  a  day  before  that,  as  to  which  she 
testified  to  in  her  examination  in  chief. 

[E3d.  Note.— For  other  cases,  see  Witneasea, 
Gent.  Dig.  H  949-954 ;   Dec  Dig.  S  269.*] 


10.  Criuisai.  Law  (|  1170%*)- Appeaxt- 
Harmless  Ebror— Excludi.n'q  EvinENCE. 
Any  error  in  striking  evidence  elicited  on 
cross-examination  was  not  prejudicial  to  ac- 
cused, where  witness  was  subsequently  allowed 
to  testify  fully  as  to  the  same  matter,  so  as  to 
give  accused  the  benefit  of  such  evidence. 

[Ed.  Note. — For  other  caspR,  "see  Criminal 
Law,  Cent  Dig.  H  3129-8135;  Dec  Dig.  i 
1170%.*] 

IL  Cbikinai.  Law  (|  1037*)— AppeaI/— Pres- 
entation Below— Impropeb  Obdeb. 

Accused  cannot  complain  on  appeal  of  an 

improper   statement   by    the   district  attorney, 

wliere  it  was  not  objected  to  at  the  time,  and 

the  court  waa  not  aaked  to  strike  it  from  the 

record. 
[Ed.    Note.— For   other   cases,   see   Criminal 

r^aw,  Cent  Dig.  {|  1691,  2646;    Dec  Dig.  | 

1037.*] 

12.  Cbiminai,  Law  (§  666*)— Conduct  of  Tbi- 
aI/— Repbimandino  Cocnsei.. 

A  question  asked  decedent's  wife  on  cross- 
examination  in  a  homicide  case  whether  she 
was  the  same  woman  who  was  arrested  about 
three  weeks  ago  for  shoplifting  waa  improper, 
and  the  court  properly  anstained  an  objection 
thereto,  and  reprimanded  counsel  for  asking  it, 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  {|  1524-1533;    Dec  Dig.  { 

13.  Criminal  Law  (|  116e%*)—TEiAi/— Mis- 
conduct of  Coubt. 

When  accused's  counsel  expressed  a  wish 
to  make  a  statement  in  argument  of  a  matter 
being  presented,  the  trial  jud^e  stated,  "I  am 
going  to  rule  in  your  favor  if  you  have  sense 
enough  to  keep  quiet"  when  connsel  stated,  "I 
desire  also,  if  the  court  will  give  his  reason  for 
telling  me  I  have  no  sense,"  and  the  judge  re- 
marked: "Perhaps  it  would  be  too  long  to  give 
the  reaaona  Proceed."  Held,  that  it  could  not 
1)6  said  that  the  trial  judges  remarks  preju- 
diced the  jury  against  accused,  since  they  could 
fairly  have  had  a  contrary  effect. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3114-3123;  Dec  Dig.  | 
1166%.*] 

14.  Homicide  (|  260*)— Evidekob— View. 

Where,  on  accused's  request,  the  jury  was 
permitted  to  view  the  premises  in  which  the 
homicide  occurred  on  November  23d,  the  state 
could  show  that  the  rooms  were  cleaned  after 
the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  555;   Dec  Dig.  S  200.*] 

Appeal  from  Superior  Court,  Loe  Angeles 
County;  Frank  O.  Finlayson,  Judge. 

Aralon  Cramley  was  convicted  of  man- 
slaughter, and  appeals  from  the  order  of 
conviction  and  order  of  motion  for  new  trial. 
Affirmed. 

Chas.  S.  McKelvey  and  W.  H.  Stevens,  both 
of  Los  Angeles,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Deputy  Atty. 
Gen.,  for  the  People. 

JAMES,  J.  Defendant  was  charged  with 
having,  on  the  23d  day  of  November,  1912, 
killed  and  murdered  one  Joseph  W.  Fear. 
Upon  trial  b^ng  had,  he  was  found  guilty 
of  the  crime  of  manslaughter.  Thereafter  a 
motion  for  a  new  trial  was  made  and  denied, 
and  Judgment  followed.  This  appeal  was 
then  taken  from  the  order  denying  the  mo- 
tion' for  a  new  trial  and  from  the  Judgment. 


•For  other  cases  see  sams  topic  and  section  NUMBBB  In  Dae  Dig.  *  Am.  Dig.  Key-No.  SerlM  <fc  Rep'r  Indexes 
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On  the  day  of  the  alleged  homicide  deceas- 
ed was  visiting  at  the  house  of  one  Nellie 
Oreaney  at  Pasadena.  Mrs.  Greaney  oc- 
cupied apartments  consisting  of  three  rooms. 
The  wife  of  deceased,  during  the  absence  of 
her  husband,  had  resided  with  Mrs.  Oreaney, 
but  at  the  time  Fear  met  his  death  his  wife 
had  gone  to  the  county  of  San  Bernardino. 
It  may  be  gathered  from  the  evidence  that 
Fear  had  left  Pasadena  some  time  before  the 
23d  of  Noyember,  intending  to  go  to  Arizona, 
but  had  turned  bade  after  reaching  Johannes- 
burg. He  did  not  find  his  wife  at  home  when 
he  returned,  but  called  upon  and  conversed 
with  Nellie  Oreaney,  being  well  acquainted 
with  that  person.  The  defendant  was  also 
an  acquaintance  of  both  Nellie  Greaney  and 
Fear.  On  the  evening  of  November  28d,  the 
defendant  and  Nellie  Oreaney  came  to  the 
apartments  about  6  o'clock,  and  shortly  there- 
after Fear  came  in.  Nellie  Greaney  testified 
that  Fear  had  some  whisky,  and  tliat  they 
all  partook  of  it,  and  that  Fear  seated  him- 
self in  a  chair,  while  the  defendant  remained 
standing.  She  testified  further  that  she  re- 
tired Into  the  bathroom,  which  was  immedi- 
ately adjoining  the  room  in  which  the  two 
men  were,  in  order  to  take  some  medldne,  and 
that  she  remained  there  for  perhaps  15  min- 
utes. She  was  very  indefinite  in  her  state- 
ment as  to  the  approximate  time  that  she 
remained  in  the  bathroom,  and  also  uncer- 
tain as  to  whether  she  left  the  door  which 
communicated  between  the  two  rooms  open 
or  not.  When  she  did  return  to  the  room 
where  she  had  left  the  men,  defendant  was 
not  there,  and  she  observed  Fear  in  the  act 
of  falling  from  his  chair  and  bleeding  pro- 
fusely. It  developed  that  he  had  been  cut 
in  the  neck,  the  instrument  used  leaving  a 
knifelike  wound.  The  Jugular  vein  had  been 
.severed,  and  Fear  died  within  a  few  minutes 
without  speaking.  A  brother  of  defendant, 
who  was  employed  in  a  restaurant  at  Pasa- 
dena, testified  that  defendant  on  the  eve- 
ning In  question  entered  the  restaurant  and 
asked  whether  the  witness  had  any  money. 
This  brother  replied  that  he  had  $L50,  wben 
defendant  said:  "Give  it  to  me,  I  have  cut 
Fear  and  am  going  to  beat  it"  On  cross-ex- 
amination, counsel  for  defendant  endeavor- 
ed to  secure  from  the  witness  a  qualification 
of  the  statement  as  to  what  defendant  had 
there  said,  and  was  successful  to  the  extent 
that  the  witness  admitted  that  defendant 
might  have  said  that  Fear  had  been  cut, 
without  stating  that  he  (defendant)  had  done 
the  cutting.  Defendant  did  Immediately 
leave  Pasadena  and  went  to  the  home  of 
his  father  at  Chlno,  where  he  was  arrested 
on  the  day  following.  Nellie  Greaney  tes- 
tified also  that  the  men  had  not  quarreled 
on  the  evening  of  the  alleged  homicide,  and 
tliat  she  had  heard  no  sound  of  struggle  in 
the  apartment  while  she  was  in  the  bath- 
room. No  knife  of  any  kind  was  found  up- 
on «r  about  the  deceased's  body.    Police  offi- 


cers who  came  to  the  scene  immediately  up- 
on being  notified  of  the  tragedy  found  no 
weapons  about  the  place,  although  some 
search  was  made.  At  a  subsequent  time  a 
larger  revolver  was  found  under  a  settee,  of 
a  kind  like  one  which  Nellie  Oreaney  testified 
the  deceased  had  carried.  A  great  many 
empty  bottles  were  found  standing  about  the 
place,  indicating  that  the  inmates  were  In 
the  habit  of  partaking  freely  of  liquor.  In 
one  of  the  pockets  of  deceased's  clothing  was 
found  a  bottle  of  wlilsky,  and  in  another 
pocket  a  bottle  of  wine.  Nellie  Gearney  gave 
testimony  to  the  effect  that  deceased  was  of 
a  melancholy  temperament,  and  that  he  seem- 
ed despondent  because  his  wife  had  gone 
away. 

[1 , 2]  Briefly,  this  statement  embraces  the 
material  testimony  as  to  the  facts  upon 
which  the  Jury  founded  its  verdict,  and  it 
must  be  said  that  the  evidence  was  sufficient 
to  sustain  the  conviction,  both  as  showing 
that  a  crime  had  been  committed  and  that 
defendant  was  the  perpetrator  thereof. 

[3]  A  great  many  alleged  errors  occurring 
daring  th^  Course  of  th^  trial  are  assigned 
as  grounds  for  a  reversal  of  the  order  and 
Judgment.  Among  other  instructions,  the 
trial  Judge  gave  the  following:  "If,  by  the 
evidence  adduced  in  a  criminal  action,  there 
is  raised  in  the  minds  of  the  Jury,  upon  any 
hypothesis  reasonably  consistent  with  the  evi- 
dence, a  reasonable  doubt  as  to  any  fact 
necessary  to  a  conviction,  that  doubt  must 
be  resolved  in  favor  of  the  defendant"  It 
is  complained  that  this  instruction  was  in- 
complete in  that  it  did  not  set  out  or  specify 
what  fa'cts  were  necessary  to  warrant  a  con- 
viction. The  charge  as  contained  in  the  in- 
formation was  read  to  the  Jury  in  other  in- 
structions glveir  by  the  court  and  the  Jury 
was  told  that  every  material  allegation  con- 
tained in  the  information  was  required  to  be 
established  by  the  proof  beyond  a  reasonable 
doubt,  before  a  verdict  of  guilty  could  be 
rendered.  Considering  these  instructions  in 
connection  with  the  Instruction  to  which 
criticism  is  pointed,  no  error  appears. 

The  alleged  error  arising  upon  the  failure 
of  the  court  to  give  the  instruction  offered 
by  defendant  to  the  effect  that  "the  presump- 
tion of  Innocence  is  one  to  which  the  law  Is 
partial,"  and  "that  where  coufiictlng  pre- 
sumptions supervene,  the  presumption  of 
iimocence  must  be  deemed  superior,"  must 
be  construed  in  a  similar  light 

[4]  The  ottered  instruction  was  taken  from 
a  standard  text-book,  and  no  fault  can  be 
found  with  the  statement  of  the  law  there- 
in contained,  but  the  instruction  as  ofl^ered 
was  lengthy,  and,  considered  in  its  entire 
substance,  was  argumentative,  and  might 
well  have  been  refused  on  that  ground.  But 
the  court  very  fairly  and  fully  covered  the 
matters  sought  to  be  Impressed  v>pon  the  Jury 
by  instructing  in  positive  terms  that  the  pre- 
Bomption  of  innocence  must  be  overcome  by 
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the  prosecntlon  to  the  extent  that  all  ma- 
terial facts  should  be  established  to  the  satis- 
faction of  the  Jury  and  beyond  a  reasonable 
doubt. 

[6]  Further,  the  evidence  disclosed  no  sit- 
uation where  there  would  arise  a  conflict  of 
presumptions,  and  hence  It  was  not  im- 
portant to  defendant's  rights  to  point  out 
that  the  presumption  of  innocence  would 
override  those  of  lesser  degree. 

[8]  The  proposition  that  the  jury  should 
be  satisfied  beyond  a  reasonable  doubt  and  to 
a  moral  certainty  that  the  death  of  Fear  was 
not  "occasioned  by  natural  causes,  by  acci- 
dent, nor  by  the  act  of  deceased  himself," 
as  set  forth  in  an  Instruction  offered  by  de- 
fendant and  refused,  was  fully  and  carefully 
covered  by  the  instruction  of  the  trial  Judge, 
No.  XVTI.  Because  the  court  may  employ 
different  language  in  its  instructions  from 
that  which  defendant  may  desire  shall  be 
used  In  presenting  the  same  matter  to  the 
jury  is  not  good  ground  for  objection,  and 
the  complaint  here  rests  upon  no  other 
ground. 

[7]  The  court  of  its  own  motion  read  to  the 
Jury  certain  instructions  defining  the  crime 
of  manslaughter.  This  course,  appellant  as- 
serts, constituted  prejudicial  error.  The  de- 
cision of  the  case  of  People  v.  Huntington, 
138  Cal.  261,  70  Pac.  284,  Is  dted  in  support 
of  that  contention.  The  facte  of  the  case  of 
People  V.  Huntington,  supra,  were  very  dif- 
ferent In  character  from  those  presented 
here.  In  the  Huntington  Case  the  accused 
was  charged  with  the  murder  of  a  young 
woman  upon  whom  it  was  claimed  be  had 
committed  an  abortion.  The  defense  was 
that  the  defendant  did  not  commit  the  abor- 
tion, but  treated  the  deceased  for  some  dis- 
ease, and  that  she  had  died, under  an  opera- 
tion, "probably  from  the  effects  of  an  anies- 
tbetlc."  The  trial  Judge  in  that  case  injected 
into  It  a  new  theory  and  one  wholly  without 
the  contentions  or  claims  of  the  prosecution, 
when  he  instructed  the  Jury  that  If  they  found 
that  defendant  was  treating  the  deceased  for 
some  ailment,  and  that  he  so  treated  her 
"without  due  caution  or  circumspection," 
they  might  find  him  guilty  of  manslaughter. 
In  the  light  of  the  facts  and  the  contentions 
made  by  the  people  and  defendant  at  that 
trial,  the  error  of  the  court  becomes  appar- 
ent Not  so  here.  The  defendant  stoted  upon 
his  plea  that  he  was  not  guilty,  and  sought 
to  have  it  appear  that  the  circumstances  sur- 
rounding the  death  of  Fear  indicated  that  the 
latter  bad  destroyed  himself.  The  Jury  did 
not  so  construe  the  evidence,  and,  having 
determined  that  Fear  was  unlawfully  killed 
by  the  defendant,  they  were  justified,  and 
it  was  their  duty,  to  determine  the  degree  of 
the  crime;  and  upon  this  subject  they  were 
entitled  to  have  stated  the  law  defining  the 
crime  of  manslaughter.  Why  should  defend- 
ant complain  because  the  verdict  is  more 
favorable  to  him  than  one  which  the  Jury 
mlg^t  well  have  retomed  under  the  evidence? 


In  the  case  of  People  v.  Mnhlner,  116  Cal. 
303,  47  Pac.  128,  the  decision  shows  that  the 
superior  court  granted  to  the  defendant, 
charged  with  murder  and  convicted  of  man- 
slaughter, a  new  trial  for  reasons  identical 
with  those  urged  on  behalf  of  appellant  here. 
The  Supreme  Court  reversed  that  order,  and 
held  that  the  conviction  was  without  error. 
The  last-mentioned  case  is  dted  and  affirmed 
In  People  v.  Coulter,  145  Cal.  66,  78  Pac.  34& 

Again,  appellant  complains  because  the 
court  refused  an  instruction  touching  the 
matter  of  motive  for  the  commission  of  the 
offense,  and  particularly  because  of  the  re- 
fusal to  Instruct  that:  "It  is  in  cases  of 
proof  by  circumstantial  evidence  that  the  mo- 
tive often  becomes  not  only  material  but  con- 
trolling, and  In  such  cases  the  facte  from 
which  motive  may  be  established  must  be 
proved."  It  is  a  matter  for  comment  that 
counsel  for  appellant  could  not  have  gleaned 
from  the  five  typewritten  pages  covered  by 
the  one  instruction  on  the  subject  of  motive, 
which  was  given  by  the  trial  judge,  enough 
to  comprehend  so  much  as  was  pertinent  of 
the  idea  which  they  desired  to  have  stoted 
in  the  brief  four  lines  of  the  refused  instruc- 
tion. 

[S]  Moreover,  it  would  not  have  been  prop- 
er to  have  told  the  Jury  that  under  the  evi- 
dence in  this  case,  much  of  which  was  direct 
and  not  by  way  of  drcumstonce,  that  proof 
of  express  motive  was  controlling. 

Contentions  are  made  that  in  other  par- 
ticulars the  charge  to  the  Jury  contained 
erroneous  statemente  of  the  law;  also  that 
the  court  erred  in  refusing  other  Instructions 
offered.  These  contentions  appear  to  be  with- 
out merit.  The  trial  judge  gave  very  full  in- 
structions, and  fairly  advised  the  jury  upon 
all  the  propositions  of  law  material  to  the 
case. 

[9]  Appellant  complains  that  the  court 
erred  in  striking  out  an  answer  of  the  wit- 
ness Nellie  Greaney,  elldted  on  cross-exami- 
nation, and  in  which  the  witness  related  the 
subject  of  a  conversation  that  had  occurred 
between  her  and  deceased  on  the  evening  be- 
fore the  occurrence  of  the  alleged  homldde. 
This  testimony  was  brought  out  in  aid  of  the 
theory  of  defendant  that  Fear  had  committed 
suicide,  in  that  it  tended  to  show  that  he  was 
despondent  over  the  fact  that  his  wife  had 
gone  away.  There  would  be  merit  in  the  con- 
tention of  appellant  did  it  not  appear  that 
the  witness  had  referred  to  a  day  anterior 
to  that  as  to  which  she  had  beoi  examined  in 
chief. 

[10]  The  particular  answer  was  properly  ' 
stricken  out  as  not  coming  within  the  limits 
of  the  rule  of  strict  cross-examination,  but 
there  is  a  stronger  reason  why  no  claim  of 
prejudidal  error  can  be  predicated  upon  the 
ruling  of  the  court  The  witness  was  subs»- 
quently  allowed  to  answer  fully  as  to  hav- 
ing had  substantially  the  same  conversation 
with  Fear  on  the  next  day,  that  is,  the  day 
of  the  alleged  homiddeb    U  this  testimony 


Digitized  by  V^OOQ IC 


Idaho) 


ANDERSON  ▼.  OUKAT  NOnTITERN  UT.  CO. 


127 


was  entitled  to  any  weight  In  Illustrating  the 
state  of 'mind  of  deceased,  tlie  defendant  was 
given  the  benefit  of  It. 

Questiuns  asked  of  witness  John  Richard- 
son, as  to  interrogatories  which  he  had  put  to 
Nellie  Greaney  shortly  after  the  alleged  homi- 
cide, were  proper  to  be  asked  for  the  limited 
purpose  which  the  court  allowed  them.  The 
Jury  was  specially  instructed  as  to  that  mat- 
ter. 

[11]  Prejudicial  misconduct  of  the  district 
attorney  is  alleged.  The  statement  complain- 
ed of  and  referred  to  in  the  brief  of  counsel, 
where  the  deputy  district  attorney  announced 
that  he  would  be  surprised  if  a  brother  of 
defendant  answered  "No"  to  a  question  asked 
for  the  purpose  of  showing  conduct  and  state- 
ments inconsistent  with  the  testimony  given 
by  him  at  the  trial,  was  neither  objected  to 
as  constituting  misconduct,  nor  was  the  court 
asked  to  strike  It  from  the  record.  No  foun- 
dation to  predicate  error  In  such  a  case  is 
shown.  People  ▼.  Shears,  133  Cal.  159,  65 
Pac.  295 ;   People  v.  Warr,  136  Pac.  304. 

[12]  That  the  trial  Judge  acted  with  bias 
which  opposed  the  right  of  defendant  to  a  fair 
trial,  is  an'accusation  made  but  not  sustained 
by  the  record.  When  Mrs.  Fear,  the  wife  of 
deceased,  was  testif^ng,  counsel  for  defend- 
ant asked  her  on  cross-examination  tills  ques- 
tion: "Mrs.  Fear,  are  you  the  same  Grace 
Fear  that  was  arrested  in  Ix)ng  Beach  about 
three  weeks  ago  for  shoplifting?"  This  ques- 
tion was  improper  to  h6  asked,  and  the  court 
was  altogether  Justified,  when  sustaining  an 
objection  thereto,  In  adding,  "and  counsel  is 
reprimanded  for  asking  the  question." 

[11]  Again,  when  defendant's  counsel  ex- 
pressed a  desire  to  make  a  statement  In  argu- 
ment of  a  matter  then  being  presented,  the 
trial  Judge  said:  "I  am  going  to  rule  In  your 
favor  if  you  have  sense  enough  to  keep  quiet" 
— following  which  remark  counsel  said:  "I 
desire  also,  U  the  court  is  going  to  give  Ills 
reasons,  if  the  court  will  give  his  reason  for 
telling  me  I  have  no  sense."  Then  came  this 
response  from  the  bench:  "Perhaps  It  would 
be  too  long  to  give  the  reasons.  Proceed." 
Counsel  states  that  the  tone  In  which  the 
remarks  were  uttered  cannot  be  represented 
In  the  record.  Neither  is  the  attitude  and 
demeanor  which  counsel  may  have  assumed 
toward  the  court  so  represented.  But  there 
Is  nothing  in  the  comment  of  the  court,  drastic 
as  it  may  have  been,  that  can  be  said  to  have 
prejudiced  defendant's  case  in  the  eyes  of  the 
Jury.  '  The  ruling  of  the  court  made  at  the 
time- the  words  excepted  to  were  uttered  was 
la  defendant's  favor  and  the  most  that  the 
Jury  could  have  reasonably  Inferred  would 
have  been  that,  In  the  opinion  of  the  Judge, 
the  defendant's  counsel  was  deficient  in  In- 
telligence or  understanding.  It  cannot  be 
assumed  that  this  Intimation  prejudiced  the 
Jury  against  defendant ;  for  It  could  reason- 
ably have  had  the  contrary  effect.  The  deci- 
sion of  the  court  in  the  case  of  People  v. 


MacDonald,  140  Pac.  256,  and  cited  bf 
appellant,  does  not  furnish  an  argument  to 
sustain  the  claim  of  prejudice  as  here  ad- 
vanced. In  the  MacDonald  Case  the  criticism 
of  this  court  was  that  the  trial  Judge,  in 
reprimanding  the  counsel  for  defendant,  also 
gave  character  to  the  girl  then  being  ex- 
amined, which  must  have  impressed  the  Jury 
and  added  to  the  weight  of  the  testimony  she 
had  given.  TUs  a  trial  Judge  may  not 
do.  The  contention  that  the  Judge  was  guilty 
of  prejudicial  misconduct  in  the  trial  of  this 
case  has  no  such  ground  to  support  It  The 
matter  of  the  Interchange  of  courtesies  be- 
tween the  Judge  on  the  bench  and  counsel 
at  the  bar  has  been  said  never  to  come  within 
purview  of  a  proper  subject  for  review,  un- 
less it  appears  reasonably  that  the  Jury  has 
been  affected  In  a  way  prejudicial  to  the 
rights  of  the  defendant  People  v.  Medina, 
146  Cal.  142,  19  Pac.  842 ;  People  v.  Cassel- 
man,  10  Cal.  App.  234,  101  Pac.  693. 

[14]  The  objection  that  it  was  improper  to 
allow  the  witness  Ross  to  testify  In  rebuttal 
as  to  his  having  cleaned  the  rooms  where 
the  tragedy  occurred  after  the  day  of  the  al- 
leged homicide  possesses  no  merit.  The  de- 
fendant had  Joined  In  a  request  that  the  Jury 
be  permitted  to  view  the  premises,  and  after 
this  view  had  been  bad  the  prosecution  was 
very  properly  permitted  to  show  what  had 
been  done  in  the  rooms  after  the  23d  of  No- 
vember, in  order  to  account  for  any  change 
in  their  condition  l>etween  their  state  as 
shown  by  the  evidence  and  their  appearance 
lat  the  time  the  jury  Inspected  them. 

The  record  exhibits  a  case  where  the  de- 
fendant has  had  a  very  fair  trial,  and  where 
the  evidence  fully  supports  his  conviction. 

The  Judgment  and  order  are  alHrmed. 

We  concur:  CONREY,  P.  J. ;    SHAW,  J. 


(25  Idaho,  433. 
ANDERSON  v.   GREAT  NORTHERN 
BY.   CO. 

(Supreme  Court  of  Idaho.    Jan.  10,  1914.) 

1.  Loos   AND    LOOOINO    (J   26*)— LIEN8— MOV- 
ING AND   LOADINQ  BaILSOAD  TiBS. 

Section  5125  of  the  Revised  Codes,  which 
provides  tliat  "every  person  performing  labor 
upon,  or  who  shall  assist  in  obtaining  or  secur- 
ing, sBwlogs,  spars,  piles,  cordwood,  or  other 
timber,  or  in  obtaining  or  securing  the  same," 
is  sufficiently  broad  and  comprehensive  to  con- 
fer a  lien  upon  laborers  who  work  in  the  em- 
ploy of  a  contractor  in  moving  a  large  quantity 
of  railroad  ties  a  distance  of  a  couple  hundred 
feet  from  the  place  where  they  were  piled  upon 
the  railroad  company's  right  of  way  and  load- 
ing them  upon  cars  for  transportation. 

[Ed.   Note.^For  other  cases,   see   Logs   and 
Logging,  Cent  Dig.  gS  60-66;   Dec.  Dig.  {  26.*} 

2.  Loas  AND  LoooiNO  (J  26*) —  LiKRS  — Ob- 
taining OK  Secubing  TrUBEB. 

Held,  further,  that  the  statute  (Rev.  Codes, 
S  5125),  confers  the  same  lien  in  favor  of  every 
person   "performing  labor  upon"   sawlogs,  etc., 
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ds  It  confers  on   every  person  wDO  asNSta  in 
"obtainiiii;  or  securing;"  such  material. 

[lid.  Kute. — For  olhor  oases,  see  Logs  and 
Ixjgging.  Ont  Dig.  Si  (J0-C6 :   Dec.  Dig.  {  26.»] 

3.  Logs  axd  Loooi.nq  (J  26*)— Liens— "Tim- 

BBB." 

A  statute  (Rev.  Ck>de8,  {  5125)  which  con- 
fers a  lien  in  favor  of  laborers  who  perform 
work  upon  or  aid  in  obtaining  or  securing  "saw- 
logs,  spars,  piles,  cordwood,  or  other  timber," 
is  BufiicienU;  broad  and  comprehensive  to  confer 
a  lien  in  favor  of  persons  who  work  upon  or 
assist  in  obtaining  or  securing  railroad  ties,  and 
the  words  "other  timber"  are  sufficiently  com- 
prehensive to  include  ties. 

[Ed.  Note. — For  other  cases,  "see  Logs  and 
Logging,  Cent.  Dig.  SS  60-66 ;  Dec.  Dig.  {  28. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6972,  6»7»,  7816.] 

4.  Statutes  (§  115*)  — Title  and  Subject- 
Matteb— Logs  and  Loooino. 

Section  5140  of  the  Revised  Codes,  which 
provides  for  the  recovery  of  damages  from  any 
one  who  eloigns  certain  property  on  which  a 
lien  exists  for  labor  performed,  is  held  constitu- 
tional and  valid. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {§  150,  161 ;   Dec  Dig.  <  115.*] 

5.  Statutes  (J  146*)— Title  and  Subject- 
matter. 

Where  a  section  of  a  legislative  act  has 
been  incorporated  in  the  Revised  Codes  and 
adopted  as  a  part  of  the  complete  statutes  of 
the  state,  the  court  will  not  Inquire  into  or  con- 
sider the  suificiency  of  the  original  title  of  the 
act  in  which  such  section  was  originally  adopt- 
ed by  the  Legislature.  In  such  case,  it  ia  too 
late  to  raise  the  sufficiency  of  the  title  to  the 
original  act,  which  was  adopted  prior  to  the 
date  of  its  incorpontion  and  adoption  in  the 
Revised  Codes  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  216;    Dec.  Dig.  !  146.*] 

a  Constitutional  Law  (§(  244,  300*)— Dm 

Pbocebs— Equal  Pbotection. 

Held,  that  section  5140  of  the  Revised 
Codes  is  not  obnoxious  to  section  1  of  the  four- 
teenth amendment  to  the  federal  Constitution 
as  depriving  any  one  of  his  property  without  due 
process  of  law  or  denying  him  the  equal  pro- 
tection  of  the  laws'. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  710,  U40;  Dec.  Dig.  S| 
244,  300.*] 

7.  Loos     AND     LOQGINO     (J     31*)  —  PbOPKBTT 

Subject  to  Lien— Damages. 

The  purpose  and  intent  u(  section  6140  of 
the  Revised  Codes  is  to  render  every  person 
who  injures,  destroys,  or  removes  any  of  the 
property  therein  described  on  which  a  lien  ex- 
ists liable  for  the  amount  of  the  claim  held 
against  the  property,  or,  if  the  property  be  of 
less  value  than  the  lien  claimed,  then  it  allows 
the  claimant  the  damages  which  he  has  sus- 
tained by  reason  of  the  removal  or  destruction 
of  the  particular  property. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  gi  83-85;   Dec.  Dig.  |  31.*] 

8.  Constttuttonal  Law  (5J  244,  809*)— Dub 
Pbocess— Equal  Pbotection. 

Held,  that  chapter  226  of  the  1911  Session 
Laws  ia  invalid,  void,  and  inoperative,  for  the 
reason  that  it  does  not  provide  for  any  notice 
to  the  owner  of  the  property  on  which  the  lien 
is  to  attach,  and  affords  him  no  means  or  meth- 
od of  protecting  himself  against  such  claim, 
and  does  not  provide  a  method  of  procedure 
for  taking  his  property  for  such  claim  by  "due 
process  of  law, '  and  does  not  give  such  proi>- 


erty  owner  the  "equal  protection  of  the  law." 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {(  710,  929,  930;  Dec  Di«. 
g§  244.  S09.»] 

9.  Constitutional  Law  (§  309*)— "Dub  Pbo- 
cess." 

No  process  ia  "due  prooesa"  which  do«s  not 

give  notice,  either  actual  or  constnirtive,  and 

no  taking  of  properly  for  debt  is  lawful  unless 

the  debt   has  befn   cronted  with  the   knowledge 

and  consent  of  tlie  debtor. 
(Ed.  Note.— For  other  cases,  see  Constitutional 

I.aw,Cent  Dig.  $$029,930;  Dec.  Dig.  $309* 
For  other  definitions,  see  Words  and  Fhrase% 

vol.  3.  pp.  2227-2256;    vol.  8,  p.  7644.] 

Stewart,  J.,  dissenting.  Sullivan,  J.,  dissent- 
ing in  part 

Appeal  from  District  Conrt,  Bonner  Coan- 
ty;  John  M.  Flynn,  Judge. 

Action  by  A.  J.  Anderson  against  the  Great 
Northern  Railway  Company  to  establish  cer- 
tain liens  against  railroad  ties,  and  to  assess 
the  amount  of  damages  sustained  by  plain- 
tier  from  tbe  elolgnment  of  tbe  tics  by  de- 
fendant, and  to  have  tbe  amount  of  damages 
trebled.  From  Judgment  for  defendant,  plain* 
tUT  appeals.    Reversed. 

G.  H.  Martin,  of  Sandpoint  for  appellant  H. 
H.  Taylor,  of  Sandpoint  and  Thomas  Balmer 
and  Charles  S.  Albert  both  of  Spokane,  Wash., 
for  respondent. 

AILSHIE,  O.  J.  The  appellant  commenced 
this  suit  on  six  alleged  causes  of  action 
which  bad  been  assigned  to  him,  aud  on  a 
seventh  in  bis  own  favor.  A  demurrer  was 
sustained  to  each  cause  of  action,  and  judg- 
ment of  dismissal  was  entered,  and  tliis  ap- 
peal was  thereupon  prosecuted. 

[1]  One  Lee  Decker  was  employed  by  re- 
spondent to  take  13,655  railroad  ties  from 
where  they  were  stacked  on  resspondent's 
right  of  way  and  remove  them  a*  few  hundred 
feet  and  Joad  them  onto  respondeut's  cars. 
In  doing  the  work  Involved  in  this  contract. 
Decker  employed  six  men,  and  secured  gro- 
ceries and  supplies  from  appellant  for  the 
use  of  himself  and  men  while  doing  this 
work.  Decker  appears  to  have  failed  to  pay 
Ms  men.  The  men  thereupon  and  within  the 
statutory  time  filed  Uens  under  tbe  provisions 
of  section  5125  of  the  Revised  Codes.  Re- 
spondent contends,  and  the  trial  court  agreed 
with  it,  that  this  statute  does  not  contem- 
plate or  provide  a  lieu  of  the  kind  here  sought 
to  be  enforced. 

Section  5125  provides  as  follows:  "Every 
person  performing  labor  upon,  or  who  shall 
assist  in  obtaining  or  securing,  sawlogs, 
spars,  piles,  cordwood,  or  other  timber,  has 
a  lien  upon  the  same  for  the  work  or  labor 
done  upon,  or  in  obtaining  or  securing  the 
same,  whether  such  work  or  labor  was  done 
at  the  Instance  of  the  owner  of  the  same  or 
his  agent  The  cook  shall.be  regarded  as  a 
person  who  assists  in  obtaining  or  securing 
the  timber  herein  mentioned."  It  must  be 
remembered  that  this  statute  is  written  in 
the  disjunctive  and  that  the  lien  contemplat- 
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ed  la  given  to  "every  person  performing  la- 
bor upon  •  *  •  savlogs,  spars,  piles, 
cordwood,  or  other  timber"  as  well  as  to 
"every  person  •  •  •  who  shall  assist  In 
obtaining  or  secarlng"  any  of  the  property 
mentioned. 

[2]  In  other  words,  the  same  lien  Is  given 
to  one  for  "performing  work  npon"  any  of 
the  property  enumerated  as  Is  given  to  one 
who  "assists  In  obtaining  or  securing"  any 
such  property.  This  court  adopted  this  same 
course  of  reasoning  in  construing  section 
5110,  Rev.  Codes,  In  Hill  v.  Twin  Falls  L.  ft 
W.  Co.,  22  Idaho,  274,  125  Pac  204.  This 
woric  was  undoubtedly  done  upon  these  ties 
in  removing  and  loading  them ;  it  was  woric 
done  about,  concerning,  in  respect  to,  or  with 
reference  to,  these  ties. 

[3]  There  Is  little  room  for  doubt  but  that 
railroad  ties  are  timber  and  fall  within  the 
enumeration  of  "other  timber"  as  used  in 
section  6125,  supra.  As  authority  In  point 
and  supporting  this  view,  see  Forsberg  v. 
Lundgren,  64  Wash.  427,  117  Pac.  244.  We 
.tiilnlt  the  word  "timber,"  as  here  used,  re- 
fers to  any  Idnd  of  timber  as  It  may  be 
taken  from  the  forest,  whether  In  a  prepared 
state  for  the  use  to  which  It  Is  to  be  applied 
or  In  the  natural  and  unfinished  condition. 
For  example,  cordwood  Is  enumerated  pre- 
ceding the  use  of  the  words  "or  other  tim- 
ber," and  yet  cordwood  Is  not  a  manufac- 
tured article.  On  the  other  hand,  "spars  and 
piles"  are  enumerated  and  signify  specially 
prepared  pieces  of  timber  for  definite  pur- 
poses. It  would  be  extremely  technical  and 
strict  to  construe  the  statute  as  not  giving  a 
lien  for  work  upon  or  In  securing  ties. 

[4,  5]  In  this  case  It  is  alleged  that  after 
the  ties  were  loaded  on  the  cars  the  rail- 
road company  eloigned  them  and  scattered 
them  along  its  right  of  way  In  the  states  of 
Washington,  Idaho,  and  Montana,  and  ren- 
dered it  Impossible  for  the  claimants  to  Iden- 
tify them  or  foreclose  their  lien  thereon,  and 
appellants  seek  personal  judgments  against 
the  company  for  damages  under  the  provi- 
sions of  section  6140,  Rev.  Codes.  That  sec- 
tion provides  as  follows:  "Any  person  who 
shall  injure,  impair,  or  destroy,  or  who  shall 
render  dlflScult,  uncertain  or  Impossible  of 
identification,  any  sawlogs,  spars,  piles,  cord- 
wood, or  other  timber,  upon  which  there  is 
a  Hen  as  herein  provided,  without  the  ex- 
press consent  of  the  person  entitled  to  such 
lien,  shall  be  liable  to  the  llenholder  for  the 
damages  to  the  amount  secured  by  his  lien, 
which  may  be  recovered  by  dvil  action 
against  such  i>erson."  It  will  be  observed 
that  the  foregoing  section  5140  applies  to  any 
person  who  shall  injure,  impair,  or  destroy 
or  shall  render  uncertain,  difllcult,  or  im- 
possible of  Identiflcatlon  any  of  the  property 
on  which  a  lien  exists  under  section  5125. 
The  objection  that  section  6140  of  the  Re- 
vised Codes,  as  originally  enacted  and  found 
In  the  1890  Seas.  liaws,  pi.  163.  i  18.  is  nn- 
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constitutional  and  In  violation  of  section  16, 
art  3,  of  the  state  Constitution,  is  without 
iperlt,  for  the  reason  that  this  section  was  sub- 
sequently Incorporated  in  the  Revised  Codes 
and  was  adopted  as  a  part  of  the  entire  body 
of  the  Revised  Statutes  and  as  a  part  of  the 
complete  code  of  laws  of  the  state.  It  is  now 
too  late  to  raise  the  sufficiency  of  the  title  to 
a  statute  originally  adopted  prior  to  the  date 
of  the  adoption  of  the  Revised  Codes,  where 
such  statute  has  been  incorporated  In  the 
general  code  of  laws.  36  Cyc  1068 ;  Central 
of  Georgia  R.  Co.  v.  State,  31  S.  B.  631,  104 
Ga.  831,  42  li.  R.  A.  618 ;  Kennedy  v.  Meara, 
127  6a.  68,  66  S.  R  243,  9  Ann.  Cas.  396; 
Christopher  v.  Mungen,  61  Fla.  513,  55  South. 
273. 

[6, 7]  Lastly,  it  is  argued  that  section  5140 
of  the  Revised  Codes  is  unconstitutional  and 
void,  for  the  reason  that  It  is  violative  of 
section  1  of  the  fourteenth  amendment  to 
the  federal  Constitution,  and  of  section  13, 
art.  1,  of  the  state  Constitution,  in  that  it  de- 
prives respondent  of  its  property  without  due 
process  of  law,  and  denies  to  it  the  equal 
protection  of  the  laws.  We  do  not  think  this 
objection  is  well  founded.  In  the  first  place, 
under  this  statute  there  is  no  liability  against 
one  who  Injures,  destroys,  or  removes  such 
proi>erty,  unless  there  Is  an  existing  Hen 
thereon.  The  statute  creates  the  lien.  It 
spedfles  the  kind  of  a  contract  and  transac- 
tion and  the  conditions  under  which  a  lalx)rer 
will  be  entitled  to  a  Hen.  Whenever,  there- 
fore, the  owner  or  purchaser  of  or  contractor 
for  property  falling  within  the  purview  of 
this  statute  employs  a  laborer  or  enters  Into 
a  contract  which  comes  within  the  terms  of 
the  statute,  the  law  at  once  becomes  opera- 
tive and  gives  to  the  party  rendering  the 
services  or  performing  the  labor  a  Uen. 
This  lien  exists  by  operation  of  law  for  the 
period  of  60  days.  At  the  expiration  of  that 
time,  the  lien  lapses  and  ceases  to  exist,  un- 
less In  the  meanwhile  the  claimant  has  com- 
piled with  the  provisions  of  the  statute  re- 
quiring the  filing  of,  a  written  notice  of  his 
lien  claim,  setting  forth  the  facts  required 
to  be  shown  by  the  statute.  If  the  Uen 
claimant  complies  with  this  statute,  the  lien 
continues  In  force  from  the  time  of  its  incep- 
tion, namely,  when  he  commenced  work,  until 
the  dalm  is  paid  or  the  Uen  ia  foreclosed. 
Under  this  statute,  it  la  not  a  question  of  the 
lien  arising  at  the  time  the  notice  of  Uen  is 
filed  With  the  proper  county  official  and  of 
the  Uen  relating  back  to  the  time  the  work 
commenced.  There  is  no  such  thing  under 
this  statute  as  a  Uen  relating  back.  The 
lien  arises  with  the  commencement  of  work 
and  Is  created  by  statute,  and  Its  continuance 
beyond  60  days  Is  conditional  upon  the  claim- 
ant doing  the  thing  required  by  the  statute. 

Now,  as  for  the  contention  that  the  statute 
is  void  because  of  being  arbitrary,  we  fall  to 
see  wherein  this  contention  contains  any 
merit    The  court  wlU  first  determine  wheth- 
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er  tbedaluutnt  was  entiUed  to  a  Uen,  and, 
after  that  fact  has  been  determined,  the  dam- 
ages sustained  by  the  Uen  claimant  by  rea- 
son of  elolgnment  of  the  property  must  be 
determined  and  assessed  In  the  same  way 
that  damages  would  be  determined  and  as- 
sessed in  any  other  cas&  The  fact  that  this 
statute  may  impose  an  extra  burden  and 
hardship  upon  the  owner  of  the  property,  in 
that  it  requires  him  to  ascertain  whether 
any  liens  exist  against  the  property  before 
removing  it,  is  not  a  sufDcient  ground  for 
holding  the  statute  unconstitutional  and  yoid. 
That  might  be  a  good  argiunent  to  present 
to  the  lawmaking  body,  and  it  might  furnish 
a  reason  or  Justification  for  the  Lieglslature 
making  some  exceptions  in  the  law,  but  they 
have  not  done  so,  and  the  court  would  not 
be  Justified  In  doing  so.  It  is  certainly  with- 
in the  power  of  a  railroad  company,  a  lum- 
ber company,  or  of  an  indlTldual  to  ascertain 
whether  laboring  men  hare  been  paid  before 
settling  with  the  contractor,  and,  If  they 
fail  to  do  so,  they  must  assume  the  conse- 
quent burdens  and  obligations  which  arise 
under  the  statute.  The  law,  therefore^  under- 
takes to  render  a  person  who  injures,  de- 
stroys, impairs,  or  removes  the  property  on 
which  such  lien  exists  liable  for  the  amount 
of  the  claim  held  against  the  property,  or,  if 
the  property  be  of  less  value  than  the  Uen 
claim,  then  it  allows  the  claimant  the  dam- 
ages which  he  has  sustained  by  reason  of  the 
removal  or  destruction  of  the  particular 
property.  There  Is  nothing  unusual  or  op- 
pressive about  such  a  statute.  The  statute 
might  make  such  a  person  guUty  of  a  crime, 
as  it  does  in  case  of  removal  of  personal 
property  covered  by  a  chattel  mortgage.  Un- 
der the  statute,  no  penalty  attaches  to  the 
person  doing  the  thing,  unless  he  first  violates 
the  statute  which  prohibits  him  injuring,  im- 
pairing, destroying,  or  removing  any  such 
.property.  If  he  does  this  thing,  then  he  is 
subject  to  the  penalty,  which  may  be  recoyer- 
ed  in  a  civil  action  against  such  person. 

The  argument  advanced  that  a  raUroad 
company  would  be  Uable  for  receiving  and 
shipping  ties  or  other  timber  product  until 
it  can  first  determine  and  ascertain  whether 
there  are  any  Uehs  on  the  property  is  un- 
sound. The  statute  has  no  application  to 
any  such  transactions.  A  common  carrier 
receiving  and  transporting  freight  in  due 
course  of  business  would  not  be  liable  for 
impairing,  destroying,  or  rendering  uncer- 
tain or  impossible  of  identification  any  prop- 
erty on  which  there  Is  a  Uen.  It  does  not 
seem  possible  that  the  mere  constructive  nor 
tice  which  the  statute  Imparts  would  extend 
beyond  the  party  first  removing  or  disturbing 
the  property.  In  other  words,  the  UablUty 
Is  not  one  that  would  attach  to  every  subse- 
quent purchaser,  bailee,  or  carrier  of  the 
property. 

[I]  This  brings  us  to  a  consideration  of 
the  seventh  cause  of  action,  which  involves 


the  vaUdl^  and  constltutlonaUty  of  dtapter 
226  of  the  1911  Session  Laws  (1911  Sess. 
Laws,  p.  727).  It  is  argued  by  counsel  that 
section  1  of  this  act  violates  section  1,  art 
14,  of  the  federal  Constitution,  and  section 
13  of  art  1  of  the  state  Constitution. 

Section  1  of  chapter  226  of  the  1911  Ses- 
sion Laws  provides  as  follows:  "Every  per- 
son, firm,  company  or  corporation  selling  or 
furnishing  supplies,  groceries,  feed  or  other 
necessaries  to  any  contractor,  boarding  house 
keeper  or  other  person,  fllrm  or  corporation 
to  be  used  upon  and  while  such  contractor, 
boarding  house  keeper  or  other  person,  firm 
or  corporation,  or  the  employer  of  such  con- 
tractor, boarding  house  keeper  or  other  per- 
son, firm  or  corporation  is  engaged  In  obtain- 
ing, securing,  cutting  or  manufacturing  saw- 
logs,  spars,  pUes,  cordwood,  ties  or  lumber, 
has  a  Uen  upon  the  same  for  the  value  of  the 
supplies,  groceries,  feed  or  other  necessaries 
BO  furnished." 

Section  2  provides  for  filing  a  notice  of 
Uen,  and  the  remaining  sections  provide  the 
procedure  to  be  foUowed,  whUe  section  9, 
being  the  last  section  of  the  act,  provides' 
that:  "Any  person  who  shaU  injure,  impair 
or  destroy,  or  who  shaU  render  difScult,  un- 
certain or  impossible  of  identification,  any 
sawlogs,  spars,  pUes,  cordwood,  ties  or  lum- 
ber upon  which  there  is  a  Uen,  as  herein  pro- 
vided, without  the  written  consent  of  the 
person  entitled  to  such  lien,. shall  be  Uable 
to  the  Uenholder  for  the  damages  of  the 
amount  secured  by  bis  Uen,  together  with 
treble  damages  which  may  be  recovered  by 
civU,  action  against  snob  person." 

We  have  examined  this  statute  with  un- 
asnal  care,  and  have  considered  the  au- 
thorities cited  both  In  support  and  opposi- 
tion thereto,  and  over  and  above  all  this 
have  considered  what  must  be  the  practical 
workings  and  effect  of  this  statute.  We  are 
not  going  to  review  authorities  here,  but 
shaU  rather  briefly  state  some  of  the  rea- 
sons which  have  led  us  to  reach  the  condu- 
sion  hereafter  to  be  stated. 

Lien  laws  rest  on  two  cardinal  principles: 
First,  that  the  owner  of  the  property  on 
which  the  lien  Is  claimed  has  received  some 
benefit  or  advantage  by  reason  of  the  serv- 
ice rendered  or  material  or  suppUes  fur- 
nished ;  and  second,  that  the  owner  has  con- 
tracted with  some  one,  who  thereby  becomes 
bis  agent,  to  render  such  service  or  furnish 
such  material  or  supplies.  The  statute  under 
consideration,  as  may  be  seen  from  an  ex- 
amination of  section  1,  above  quoted,  runs 
counter  to  both  these  principles  of  Uen  laws. 
It  attempts  to  create  a  Uen,  irrespective  of 
contract  and  without  regard  to  any  benefit 
either  direct  or  remote  which  the  ovmer  of 
the  property  may  have  received  from  the 
suppUes  furnished.  It  furnishes  the  owner 
of  the  property  no  notice  and  affords  him  so 
method  of  protecting  himself  against  any 
such  claim,  and  charges  him  with  a  claim 
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which  may  eqnal  or  exceed  the  value  of 
the  property,  although  he  has  paid  the  con- 
tract price  to  the  men  who  actually  did  the 
labor.  In  these  respects,  It  undoubtedly 
has  the  effect  of  taking  property  without 
due  process  of  law.  When  the  owner  of 
property  makes  a  contract  to  have  work 
done  ,on  such  property,-  he  presumably  con- 
tracts to  pay  the  full  value  of  such  work, 
and  he  certainly  cannot  foresee  what:  gro- 
ceries, feed,  and  supplies  the  contractor  or 
laboring  men  may  purchase  or  need  Is  course 
of  the  performance  of  such  work.  Men 
must  eat,  and  teams  must  be  fed,  whether 
they  be  working  or  not,  and  to  charge  a  prop- 
erty owner  or  one  having  building  done  or 
material  furnished  with  all  the  "supplies, 
groceries,  feed,  or  other  necessaries"  which 
the  contractor  or  any  of  his  men  may  pur- 
chase and  use  during  the  performance  of 
such  work,  without  giving  or  serving  any 
notice  thereof  on  the  person  to  be  charged, 
would  certainly  be  taking  the  property  of 
one  man  and  giving  it  to  another  without 
"due  process  of  law"  and  without  affording 
the  party  "the  equal  protection  of  the  law." 

[•]  Mo  process  Is  "due  process"  which 
does  not  give  notice,  either  actual  or  oon- 
stmctlve;  and  no  "taking  of  property"  for 
debt  is  lawful,  onlen  the  debt  haa  been 
created  with  the  knowledge  and  consent  of 
the  debtor.  This  knowledge  and  ODusent  may 
be  constructive  so  far  as  it  is  necessary  to 
create  a  charge  against  property,  but  the 
statute  which  furnishes  the  constructive  no- 
tice must  provide  process  by  which  the 
claims  may  be  measured  and  established, 
so  the  property  owner  may  have  a  ready 
and  certain  method  of  knowing  or  ascertain- 
ing his  liability.  No  such  method  is  furnish- 
ed by  the  statute  under  discussion.  There  is 
no  means  afforded  for  the  property  owner 
to  leam  who  has  furnished  groceries,  sup- 
plies, or  necessaries  to  the  contractor  or 
men  until  after  his  liability  has  attached 
for  laborers  and  materialmen's  liens,  if  he 
has  not  in  the  meanwhile  paid  them  in  full. 
If  this  statute  should  be  upheld  in  its  pres- 
ent condition,  its  enforcement  would  subject 
the  owner  of  the  property  on  which  the  lien 
la  claimed  to  double,  and  possibly  treble, 
liability  for  the  work  performed  or  materials 
furnished. 

We  conclude  that  chapter  226  of  the  1911 
Session  Laws  is  invalid  and  void,  for  the 
reasons  above  set  forth.  The  following  au- 
thorities are  in  point  upon  the  legal  prin- 
ciples here  involved  and  hold  to  the  effect 
above  suggested.  Davidson  v.  New  Orleans, 
96  U.  S.  107,  24  L.  Ed.  616;  Rogers-Ruger 
Ck).  V.  Murray,  116  Wis.  267,  91  N.  W.  667, 
SO  L.  R.  A.  737,  95  Am.  St  Rep.  901;  Per- 
rault  V.  Shaw,  69  N.  H.  180,  88  AU.  724,  76 
Aju.  St  Rep.  100;  Meyer  v.  Berlandi,  89 
Minn.  488,  40  N.  W.  613,  1  L.  R.  A  777,  12 
Am.  St  Rep.  663;  Railroad  Ck>.  v.  Chicago, 
166  U.  S.  226,  17  Sup.  Gt  681,  41  L.  Ed. 
979;  Spry  Lumber  Co,  r.  Bank  A  Trust  Oo., 


77  Mich.  199,  43  N.  W.  778,  6  L.  R.  A.  204, 
18  Am.  St  Rep.  396 ;  Bielenberg  v.  Bailway 
Co.,  8  Mont  271,  20  Pac.  314,  2  L.  R.  A. 
813;  Catrll  v.  U.  P.  Ry.  Co.,  2  Idaho,  576, 
21  Pac.  416. 

The  Judgment  in  this  case  will  be  reversed 
as  to  the  first  six  causes  of  action  prosecuted 
under  section  5125,  Rev.  Codes,  and  this  caHe 
is  remanded,  with'  direction  to  the  trial 
court  to  overrule  the  demurrer  thereto,  and 
the  Judgment  is  afiSrmed  as  to  the  seventh 
cause  of  action  prosecuted  under  chapter 
228  of  the  1911  Session  Laws.  Appellant 
wHI  be  awarded  six-sevenths  of  the  taxable 
costs  of  this  appeaL 

SULLIVAN,  J.  (concurring  In  part  and  dis- 
senting in  part).  I  concur  in  the  conclusion 
reached  by  Chief  Justice  AILSHIB  to  the  ef- 
fect that  section  1  of  chapter  226  of  the  Ses- 
sion Laws  of  1911,  p.  727,  is  unconstitutional 
and  void,  in  that  it  undertakes  to  deprive  one 
of  property  without  due  process  of  law; 
and  I  dissent  to  that  part  of  Chief  Justice 
AILSHIE'S  opinion  wherein  he  holds  that  the 
plaintiff  and  his  assignors  have  a  valid  Hen 
upon  said  ties  for  loading  them  on  the  cars 
after  they  had  been  manufactured  and  de- 
livered to  the  railroad  company  upon  their 
right  of  way.  All  of  the  work  performed 
upon  said  ties  was  done  and  the  ties  de- 
livered as  a  finished  timber  product,  to  the 
respondent  Sectlqn  6126  provides  that: 
"Every  person  performing  labor  upon,  or 
who  shall  assist  in  obtaining  or  securing 
sawlogs,  spars,  piles,  cordwood,  or  other 
timber,  has  a  lien  upon  the  same  for  the 
work  or  labor  done  upon,  or  in  obtaining  or 
securing  the  same."  The  Legislature,  in 
enacting  that  section,  did  not  have  in  view, 
and  did  not  Intend  to  provide  for,  a  Uen 
upon  the  timber  products  there  referred  to, 
for  work  and  labor  upon  them  after  they 
had  been  delivered  to  the  owner  as  finished 
products. 

In  this  case,  all  of  the  work  required  to 
complete  the  Ues  had  been  done  and  the  ties 
delivered  to  and  placed  upon  the  right  of 
way  of  the  defendant  The  respondent  and 
his  assignors  were  employed  by  a  person 
who  had  a  contract  with  the  railroad  com- 
pany to  place  said  ties  upon  the  cars  for 
distribution  along  the  company's  railway 
lines.  They  began  their  work  about  Novem- 
ber 13,  1912,  and  completed  it  about  Decem- 
ber 10,  1912.  Thereafter  on  January  14. 
1913,  35  days  after  they  had  completed 
loading  the  ties,  and  after  the  railroad  com- 
pany had  moved  said  ties  out  of  the  state, 
they  filed  their  liens.  The  railroad  com- 
pany had  transported  said  ties  out  of  the 
state  before  the  Uen  was  filed,  and  innocent- 
ly so,  and,  as  I  view  it,  it  would  be  an  out- 
rage upon  Justice  to  permit  the  plaintiff  to 
penalize  the  defendant  in  three  times  the 
value  of  the  wages  sought  to  be  recovered, 
under  the  facts  of  this  case.  It  is  a  mon- 
stroua  proposltioa  to  me  to  hold  tiiat  oua 
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who  loads  on  the  can  certain  timber  that 
has  been  manufactured  and  delivered  to  the 
railroad  company  for  transportation  can 
compel  the  railroad  company  to  hold  the 
material  for  86  or  60  days  In  order  to  permit 
him  to  file  a  Uen. 

The  clear  Intent  ot  the  Leglslatnre,  In  en- 
acting said  section  5126,  was  to  give  a  Uen 
for  labor  performed  in  the  woods  and  logging 
camps,  upon  timber  products  before  they 
were  delivered  as  completed  products  to  the 
owner.  After  these  ties  had  been  delivered 
to  the  company,  there  was  no  other  labor  re- 
quired to  obtain  or  secure  them.  The  re- 
spondent had  already  "obtained  and  secured" 
them.  The  labor  for  which  appellant  claims 
a  Uen  here  waa  performed  subsequently  to 
the  time  the  ties  were  obtained  and  secured 
by  the  respondent.  The  respondent  and  his 
assignors  merely  took  the  ties  and  placed 
them  on  the  cars  for  shipment  after  they  bad 
been  "obtained  and  secured"  and  deUvered 
Into  the  possession  of  respondent  and  pUed 
on  its  right  of  way  by  other  parties.  Those 
ties  were  in  the  possession  of  the  respondent, 
and  were  completed  timber  products  before 
the  appellant  performed  any  labor  in  connec- 
tion with  them.  If  the  Legislature  had  de- 
sired to  give  a  Uen  to  those  who  performed 
labor  in  loading  ties  npon  the  cars,  they 
might  have  done  so ;  but,  as  I  view  it,  they 
have  not  attempted  to  do  that  They  were 
simply  attempting  to  give  a  Uen  for  the  work 
done  in  procuring  the  finished  timber  prod- 
acts  mentioned  In  said  section  and  deUver- 
Ing  them  to  the  owner. 

In  states  having  statutes  similar  to  ours, 
such  statutes  are  regarded  as  timber  Uen 
statutes  enacted  for  the  purpose  of  protect- 
ing laborers  who  produce  the  finished  prod- 
act,  sQcfa  as  cordwood,  sawlogs,  ties,  etc. — 
those  who  work  in  the  woods  and  those  who 
deliver  such  products,  after  they  are  flnisbed, 
to  the  owner.  See  Jones  on  Liens,  SS  702- 
730.  This  Intent  Is  clearly  shown  by  the 
phraseology  of  the  statute  providing  a  lien 
for  all  those  who  shall  "perform  labor  upon," 
etc.,  enumerating  only  the  raw  products  of 
the  woods  and  the  products  that  are  pro- 
duced in  the  woods,  such  as  "spars,  piles, 
cordwood  or  other  timber  products."  The 
last  part  of  said  section,  to  wit,  "The  cook 
shall  be  regarded  as  a  person  who  assists  in 
obtaining  or  securing  the  timber  herein  men- 
tioned," clearly  shows  that  said  statute  was 
Intended  only  to  secure  those  who  worked 
In  the  woods  or  in  hauling  such  products  to 
the  place  where  they  were  to  be  deUvered  to 
the  owner.  Under  the  .construction  of  the 
provisions  of  said  statute  by  the  majority, 
raUroad  construction  men,  who  lay  these 
ties  In  the  roadbed,  and  the  cooks,  who  pre- 
pare their  food,  assist  In  "obtaining  or  secur- 
ing" them.  Unless  the  cooks  and  tie  layers, 
and  even  those  who  furnished  supplies  to  the 
railroad  construction  camps  in  which  these 
men  were  working,  were  paid  immediately 


and  simultaneously  with  the  laying  of  each 
tie,  where  the  ties  were  secured  from  differ- 
ent places  and  laid  indiscriminately,  they 
would  be  entitled,  under  the  construction  of 
the  statute,  to  an  action  for  damages  against 
the  railway  company  for  commingling  the 
ties  and  impairing  their  liens.  The  Legisla- 
ture could  not  have  Intended  to  thus  cripple 
business  operations  without  requiring  each 
person  to  notify  the  company  as  soon  as  the 
work  was  done  that  he  had  not  been  paid  for 
hU  labor.  Certainly  none  of  the  labor  per- 
formed by  the  appeUant  and  his  assignors 
was  performed  upon  said  ties,  according  to 
the  aUegations  of  the  complaint,  before  they 
were  completed  ties  and  deUvered  to  the  pos- 
session of  the  respondent,  and  the  respondent 
in  no  manner  assisted  in  "obtaining  or  se- 
curing" said  ties,  within  the  meaning  of 
those  words  as  used  In  said  statute.  It  is 
true  the  appeUant  aUeges  In  third  paragraph 
of  his  complaint  that  he  "performed  labor 
npon  and  assisted  in  obtaining  and  securing 
said  railroad  ties,"  whUe  the  other  allega- 
tions of  the  complaint  clearly  show  that  that 
statement  is  false,  and  that  they  did  nothing 
toward  "obtaining  and  securing"  said  ties. 
All  over  the  timber  country  In  the  North 
men  have  contracts  for  placing  logs,  cord- 
wood, and  lumber  upon  cars,  for  the  purpose 
of  shipping  them  to  different  points  in  the 
state  or  out  of  the  state,  and  the  Leglslatore 
never  Intended  to  give  a  Uen,  by  the  provi- 
sions of  the  laborer's  Uen  law,  to  persons 
who  place  such  finished  timber  products  up- 
on the  cars  for  shipment  after  they  have 
been  deUvered  to  the  owner.  Is  it  possible 
or  probable  that  It  was  Intended  to  give  a 
lien  to  persons  who  are  employed  to  load 
lumber  upon  a  car  for  shipment  out  of  the 
state;  that  sach  persons  have  00  days  la 
which  to  file  a  lien,  when  It  Is  weU  known  by 
those  who  load  the  lumber  that  It  is  to  be 
shipped  Immediately  to  other  parts  of  the 
state  or  out  of  the  state?  And  if  the  owner 
ships  the  lumber,  that  he  is  penaUsed  in 
three  times  the  value  of  the  labor?  The 
Legislature  never  intended  said  Uen  law 
should  be  applied  so  as  to  cripple  business, 
as  wUl  be  done  by  the  construction  placed 
upon  the  statute  by  the  majority  of  the 
court  The  action  of  the  trial  court  in  sus- 
taining the  demurrer  in  tills  case  ought  to  be 
afllrmed. 

STEWART,  J.  I  dissent  from  the  majori- 
ty of  the  court  in  their  two  opinions  upon 
the  question  that  secUon  1,  c.  226,  of  the  1911 
Session  Laws,  p.  727,  violates  section  1,  art 
14,  of  the  federal  Constitution,  and  section 
13  of  article  1  of  the  state  Constitution. 

Section  1  provides:  "Every  person,  firm, 
company  or  corporation  seUlng  or  furnishing 
suppUes,  groceries,  feed  or  other  necessaries 
to  any  contractor,  boarding  house  keeper  or 
other  person,  firm  or  corporation  to  be  used 
upon  and  while  auch.  contractor,  boarding 
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house  keeper  or  other  person,  Ann  or  corpo- 
ration, or  the  employer  of  such  contractor, 
boarding  house  keeper  or  other  person,  Orm 
or  corporation  is  engaged  In  obtaining,  secur- 
ing, cutting  or  manufacturing  sawlogs,  sparq, 
plies,  cordwood,  ties  or  lumber,  has  a  lien 
upon  the  same  for  the  value  of  the  supplies, 
groceries,  feed  or  other  necessaries  so  fur- 
nished." 

In  this  case  one.  Decker,  was  employed  by 
respondent  to  take  railroad  ties  from  where 
they  were  stacked  on  respondent's  right  of 
way  and  remove  them  a  few  hundred  feet 
and  load  them  onto  respondent's  cars.  In  do- 
ing the  work  involved  in  the  contract.  Deck- 
er employed  men  and  secured  groceries  and 
supplies  from  appellant  for  the  use  of  him- 
self and  men  while  doing  the  work.  He  fail- 
ed to  pay  the  men,  and  the  men,  within  the 
statutory  time,  filed  liens  under  the  provi- 
sions of  section  6125,  Rev.  Codes.  Respond- 
ent contends,  and  the  trial  court  agreed  with 
bim,  that  this  statute  does  not  contemplate 
or  provide  for  a  lien  of  the  kind  here  sought 
to  be  enforced.  In  connection  with  this  sec- 
tion it  Is  clear  that  chapter  226  of  the  Ses- 
sion Laws  of  1911  has  no  repealing  clause 
and  is  not  an  amendment  of  section  5125. 
It  will  be  observed  by  comparing  these  two 
sections  that  section  1  of  chapter  226  does  not 
contain  "every  person  performing  labor  up- 
on," which  is  incorporated  in  section  5126, 
but  does  provide:  "Every  person,  firm,  com- 
pany or  corporation  selling  or  furnishing 
supplies,  groceries,  feed  or  other  necessaries 
to  any  contractor,  boarding  house  keeper  or 
other  person,  firm  or  corporation  to  be  used 
upon  and  while  such  contractor,  boarding 
house  keeper  or  other  person,  firm  or  cor- 
poration, •  *  *  .is  engaged  in  obtaining,-" 
then  follows  the  rest  of  the  quotation  above 
given  from  section  1.  It  will  thus  be  seen 
that  section  1  contains  a  provision:  "Every 
person,  firm,  company  or  corporation  selling 
or  furnishing  supplies,  groceries,  feed  or  oth- 
er necessaries  to  any  contractor,  boarding 
house  keeper  or  other  person,  firm  or  corpo- 
ration to  be  used  upon  and  while  such  con- 
tractor, boarding  house  keeper  or  other  per- 
son, firm  or  corporation  •  •  •  is  engag- 
ed in  obtaining,"  and  that  chapter  226,  1911 
Session  Laws,  does  not  repeal  section  5125, 
Rev.  Codes,  specifically  or  by  implication, 
and  is  not  repugnant  to  such  section. 

The  two  legislative  acts  are  not  repugnant 
to  or  in  confilct  with  each  other,  but  the  one 
last  passed  is  the  latest  expression  of  the 
Legislature  upon  the  creation  of  a  lien  for 
selling  or  furnishing  supplies,  groceries,  feed 
or  other  necessaries  to  any  contractor,  board- 
ing house  keeiier  or  other  person  or  corpora- 
tion to  be  used  upon  and  while  such  contrac- 
tor, boarding  house  keeper  or  other  person, 
firm  or  corporation  is  engaged  in  obtaining, 
etc.  So  these  two  acts  are  the  same  in  effect, 
axcept  the  provisions  In  section  1  of  chapter 
220  as  to  tarnishing  merchandise  mch  aa 


groceries,  feed,  and  other  necessaries  to  be 
used  while  the  contractor  la  engaged  In  ob- 
taining, etc.  This  is  not  found  In  section 
6125.  That  section  provides  for  a  Hen  for 
the  work  and  labor  upon  or  in  obtaining  or 
securing  sawlogs,  etc.  If  both  acts  by  any 
reasonable  construction  cfuo  be  construed,  to- 
gether, both  should  be  sustained.  35  Cyc. 
pp.  1073-1070. 

This  same  author  announces  what  we  think 
is  the  true  rule  on  page  1077:  "When  two 
statutes  cover,  in  whole  or  in  part,  the  same 
subjject-matter,  and  are  not  absolutely  irrec- 
oncilable, no  purpose  of  repealing  being  clear- 
ly shown,  the  court,  if  possible,  will  give  ef- 
fect to  both.  Where,  however,  a  later  act 
covers  the  whole  subject  of  earlier  acts  and 
embraces  new  provisions,  and  plainly  shows 
that  It  was  intended,  not  only  as  a  substi- 
tute for  the  earlier  acts,  but  to  cover  the 
whole  subject  then  considered  by  the  Legis- 
lature, and  to  prescribe  the  only  rules  in  re- 
spect thereto.  It  operates  as  a  repeal  of  for- 
mer statutes  relating  to  such  subject-matter, 
even  if  the  former  acts  are  not  In  all  revects 
repugnant  to  the  new  act  But  in  order  to 
effect  such  repeal  by  implication,  it  must  ap- 
pear that  the  subsequent  statute  covered  the 
whole  subject-matter  of  the  former  one,  and 
was  intended  as  a  substitute  for  it  If  the 
later  statute  does  not  cover  the  entire  field 
of  the  first  and  fails  to  embrace  within  Its 
terms  a  material  portion  of  the  first,  it  will 
not  repeal  so  much  of  the  first  as  is  not  in- 
cluded within  its  scope,  but  the  two  will  be 
construed  together,  so  far  as  the  first  still 
stands."  This  rule  is  also  followed  by  this 
court  in  the  case  of  People  v.  Lytle,  1  Idaho, 
143. 

This  subject  is  annotated  by  the  author  in 
the  quotations  given  from  Cyc,  and  most  of 
the  courts  in  the  different  states  of  the  Un- 
ion have  followed  the  rule  quoted  above,  and 
we  believe  that  such  rule  should  be  adhered 
to  by  this  court  It  has  been  approved  by 
this  court 

In  the  case  of  Phillips  v.  Salmon  River 
Mining  Co.,  0  Idaho,  149,  i  this  court  in  con- 
struing a  laborer's  lien  as  it  existed  at  that 
time,  announced  the  rule  that  "the  provi- 
sions of  our  lien  laws  must  be  liberally  con- 
strued with  a  view  to  effect  their  objects  and 
promote  Justice,"  and  we  think  the  general 
rule  above  stated  Is  the  correct  rule  and 
should  be  applied  in  the  construction  of  a 
statute  of  the  character  involved  in  this  case 

In  the  case  of  Empire  Copper  Co.  v.  Hen- 
derson, 16  Idaho,  635,  99  Pac.  127,  this  court 
held  that.  In  construing  an  act  of  the  Legis- 
lature, the  court  should  ascertain  and  give 
effect  to  the  legislative  intent  where  that  can 
be  ascertained;  but,  where  the  language  of 
an  enactment  is  clear  and  specific  as  to  the 
subjects  upon  which  a  lien  Is  provided  for, 
then  the  court  cannot  assume  that  the  Leg- 
islature Included  subjects  not  mentioned  in 
the  language  of  the  act,  bat  moat  accept  the 
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a(;t  as  formulated  and  adopted  by  tbe  Legis- 
lature. See  Holmberg  v.  Jooes,  7  Idaho,  752, 
65  Pac.  563;  36  Cya  1107;  Idaho  Mutual 
Co-op.  Ins.  Co.  y.  Myer,  10  Idaho,  294,  77 
Pac.  628. 

In  the  case  of  Mara  ▼.  Branch,  135  S.  W. 
661,  the  Court  of  Appeals  of  Texas,  in  deal- 
ing with  merchandise,  defines  tbe  same  as 
foUows:  "  'Merchandise'  Is  a  term  of  very 
•xtended  meaning,  and  usually  conveys  the 
Idea  of  personalty  used  by  merchants  in  the 
coarse  of  trade.  It  may  as  a  fact  include  ev- 
ery article  of  traffic." 

In  the  case  of  Ensign  v.  Coffelt,  102  Ark. 
568,  145  S.  W.  231,  the  Supreme  Court  of  Ar- 
kansas, in  construing  a  statute  which  makes 
void  notes  given  in  ordinary  form  for  the 
price  of  patented  machines,  etc.,  holds  that  it 
shall  not  extend  to  merchants  and  dealers 
who  sell  patented  things  in  the  nsual  course 
of  business;  the  words  "merchant"  and 
"dealer  meaning  persons  engaged  in  the 
business  of  buying  and  selling  merchandise 
or  other  personal  proi)erty  in  the  usual 
coarse  of  trade. 

Sutherland  on  Statutory  Construction,  vol. 
2,  I  863,  lays  down  the  rule  of  law  as  fol- 
lows: "Hie  intent  is  the  vital  part,  the  es- 
B«ice  of  the  law,  and  tbe  primary  rule  of 
construction  is  to  ascertain  and  give  efTect 
to  that  intent  The  intention  of  the  Legisla- 
ture in  enacting  a  law  is  the  law  itself,  and 
must  be  enforced  when  ascertained,  althong^ 
it  may  not  be  consistent  with  the  strict  let 
ter  of  the  statute.  •  •  *  Intent  is  the 
Bpiilt  which  gives  life  to  legislative  enact- 
ments. In  coostming  statutes,  the  proiier 
coarse  Is  to  start  out  and  follow  the  true 
intent  of  the  Legislature  and  to  adopt  tliat 
sense  which  harmonizes  best  with  the  con- 
text and  promotes  in  the  fullest  manner  the 
apparent  policy  and  objects  of  the  Legisla- 
ture.'' 

The  role  is  generally  recognized  by  the  au- 
thorities to  be  that,  where  a  statute  enumer- 
ates the  things  upon  which  it  is  to  operate, 
it  is  to  be  construed  as  excluding  from  Its 
effect  all  those  not  expressly  mentioned; 
"Expressio  unlus  exclusio  alterlus."  Perkins 
v.  Thornburgh,  10  Cal.  189;  Smith  v.  Ban- 
daU.  6  CaL  47,  66  Am.  Dec.  475. 

In  the  case  of  In  re  Hull,  18  Idaho,  475, 
on  page  479,  110  Pac.  256,  on  page  257  (30 
L.  B.  A.  [N.  S.]  465),  this  court  held  and  stat- 
ed: "We  enter  upon  the  consideration  of  this 
statute  fully  conscious  of  the  duty  which 
rests  on  the  court  to  ascertain  what  the  law 
is  on  the  subject,  and  to  declare  it  as  we  find 
it  rather  than  as  we  think  it  ought  to  have 
been.  We  have  no  right  to  add  to  or  take 
from  the  law." 

The  court  cannot  speculate  upon  the  in- 
tmt  of  the  Legislature,  but  mast  accept  the 
interpretation  of  the  act  as  it  appears  there- 
in.   This  rule  is  discussed  and  determined 


in  the  case  of  Empire  Copper  Co.  T.  Hender- 
son, 15  Idaho,  635,  99  Pac  127 ;  Holmberg  v. 
Jones,  7  Idaho,  752,  65  Paa  563. 

The  language  used  in  chapter  226,  Session 
Laws  1911,  t  1,  when  read  as  an  entirety,  Is 
clear  and  would  seem  to  furnish  its  own  in- 
terpretation in  designating  the  property  up- 
on which  liens  may  be  filed  by  certain  per- 
sons, firms,  and  corporations  for  supplies, 
grocertes,  feed,  or  other  necessaries  sold  or 
famished  to  any  contractor,  boarding  house 
keeper,  or  other  person,  firm,  or  corporation 
to  be  used  upon  and  while  such  contractor, 
boarding  house  keeper,  or  other  person,  firm, 
or  corporation,  or  the  employer  of  such  con- 
tractor, boarding  house  keeper,  or  other  per- 
son, firm,  or  corporation  is  engaged  In  ob- 
taining, securing,  cutting,  or  manufacturing 
sawlogs,  spars,  piles,  cordwood,  ties,  or  lum- 
ber. 

-  If  the  language  used  in  chapter  226,  1911 
Sess.  Laws,  i  1,  is  unconstitutional,  then  it  re- 
sults in  discrimination  against  the  mercliant 
and  salesman  or  the  producer  of  feed  and 
sustenance,  who  is  engaged  in  selling  or 
furnishing  supplies,  groceries,  feed,  or  other 
necessaries  to  any  contractor,  boarding  house 
keeper,  or  other  person  or  corporation,  to  be 
used  upop  and  while  such  contrabtor,  board- 
ing house  keeper,  or  other  person,  firm,  or 
corporation  is  engaged  In  obtaining,  eta,  as 
without  the  furnishing  of  such  supplies  to 
the  men  who  are  doing  the  labor  in  obtaining, 
securing,  catting,  or  manufacturing  sawlogs, 
spars,  piles,  cordwood,  ties,  or  lumber  by 
such  merchants  or  salesmen,  such  employes 
so  engaged  woold  be  deprived  of  the  neces- 
saries of  life  and  would  be  unable  to  live 
without  such  supplies,  and  the  man  who  pro- 
vided them,  under  the  provlsiocii  of  the  stat- 
ute in  question,  is  Justified  in  claiming  a 
lien,  and  the  statute  should  not  be  held  void. 

I  therefore  hold  that  chapter  226,  1911 
Sess.  Laws,  is  not  in  violation  of  the  Constitu- 
tion. Neither  is  the  act  beyond  the  power 
vested  in  the  Legidatnre  In  enacting  laws 
providing  for  mechanictf  liens  dther  for 
laborers  engaged  in  obtaining,  securing,  and 
cutting  or  manufacturing  sawlogs,  spars, 
piles,  cordwood,  ties,  or  lumber,  or  for  every 
person,  firm,  corporation,  or  company  selUnQ 
or  furrUshing  tuppUes,  grcceries,  feed  or  oth- 
er necessaries  to  any  eontractor,  tomrdino 
tMuse  keeper  or  other  pertOH,  firm  or  oor- 
poratkm,  or  the  employer  of  such  eontractor, 
hoarding  house  keeper  or  other  person,  firm 
or  oorporation  engaged  in  obtatnino,  seouring, 
cutttng  or  manufaoturing  sawlogs,  spars, 
ptles,  edrdwood,  ties  or  lumber. 

My  conclusion  in  this  case  Is  that  diapter 
226  is  not  nnoonstltational,  and  should  be 
sustained  by  this  ooort,  and  tliat  a  Jadg^ 
ment  should  be  entoed  in  this  case  accord- 
ingly. 
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(25  Idaho,  «6) 

Ex  parte;  SOHUBTSB. 
(Saprema  Coart  of  Idaho.    Jan.  22,  1914.) 

1.  Bail  (J  68*)— Bxn,  Bond  on  Appkal  — 
Conditions  or  Undbbtakino. 

Under  the  provisiona  of  gubdivlsion  1  of 
aectioB  8105,  Rev.  Codes,  a  defendtuit  convicted 
of  an  ofFense  may  be  admitted  to  bail  from  a 
judgment  imposing  a  fine,  where  there  is  at- 
tached thereto  the  alternative  of  imprisonmenti 
in  case  the  fine  is  not  paid,  and,  on  an  appeal 
In  such  a  case,  the  undertaking  of  bail  mast 
provide  that  the  defendant  will  pay  the  fine  or 
such  part  thereof  as  the  appellate  court  may  di- 
rect, if  the  jud^ent  is  affirmed  or  modified  or 
the  appeal  is  dumiased. 

[£d.  Note.— For  other  cases,  see  Ball,  Cent 
Oig.  i  286;    Dec.  Dig.  |  68.*] 

2.  Cbiminax  Law  (S  1076*)— Conditions  of 

irNDIBTAKINO. 

That  provision  of  the  statute  does  not  re- 
quire the  giving  of  security  on  appeal  for  the 
payment  of  a  fine  unless  there  is  attached  to  the 
fine  the  alternative  of  imprisonment  in  case  the 
fine  is  not  paid. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2708-2716,  S201;  Dec.  Dig. 
I  1076.*]  . 

8.  Bail  ({  39*)  —  CsimNAi.  PBomoxmoif  — 

CoNDiTioNB  or  Undbbtakino. 

Bail  bonds  are  not  required  to  be  elven  to 
secure  the  payment  of  a  fine  except  m  cases 
where  the  alternative  of  imprisonment  is  at- 
tached to  the  fine  in  case  the  nne  is  not  paid. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  {  139;  Dec  Dig.  |  39.*] 

4.  Baii.  (i  39*)— Natttbb  or  Rxmkdt— Cbiu- 

INAL    PBOSECUTION. 

Section  8100,  Eev.  Codes,  declares  that  ad- 
mission to  bail  is  the  order  of  a  competent  court 
or  magistrate  that  the  defendant  be  discharged, 
from  actual  custody  upon  baiL 

[Kd.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  {  139;    Dec.  Dig.  {  89.*] 

5.  Bail  ({  39*>— Natubs  or  Rkkidt— Cbiu- 
■  inal  Prosecution. 

Section  8101,  Rev.  Codes,  provides  that  the 
taking  of  bail  consists  of  the  acceptance  by  a 
competent  court  or  magistrate  of  the  undertak- 
ing of  sufficient  bail  for  the  appearance  of  the 
defendant,  according  to  the  terms  Of  the  under- 
taking, or  that  the  bail  will  pay  to  the  state  a 
specified  stun. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  i  139;    Dec.  Dig.  |  39.*] 

6.  Cbiminal  Law  (|  1084*)— Jttdoiiuit— la^ 
suancs  of  Execution. 

Under  the  provisions  of  section  8006,  Rev. 
Codes,  if  the  judgment  is  fbr  the  payment  of  a 
fine,  or  costs,  or  fine  and  costs,  only,  execution 
ma^  issue  thereon  as  on  a  judgment  in  a  civil 
action. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2728,  2729,  2781,  273»-2736 ; 
Dec  Dig.  {  1084.*] 


Original  application  for  writ  of  habeas 
eorpus  by  Ferdinand  Schuster.  Writ  grant- 
ed, .and  prisoner  remanded  to  the  district 
court  for  fnttber  proceedings  In  the  matter 
of  admitttng  lilm  to  baU. 

A.  M.  Bowen  and  W.  P.  Ootbrie,  both  of 
Twin  Falls,  for  petitioner.  J,  H.  Peterson, 
Atty.  Oen.,  and  J.  J.  Gaheen  and  T.  O.  Cof- 
fin, Asst  Attys  .  Q&L,  for  tbe  State. 


SUIiLIYAN.  J.  This  la  an  origfatal  appli- 
cation to  this  conrt  for  a  writ  of  habeas  cor- 
pu&  The  petitioner  was  tried  in  tbe  district 
conrt  of  Twin  Falls  county  upon  a  charge  of 
Illegally  selling  Intoxicating  liquors  within  a 
prohibition  district  The  information  con- 
tained two  counta  Tbe  first  was  based  upon 
the  sale  of  whisky  on  April  16, 1913,  and  tbe 
second  on  a  like  sale  made  on  April  6,  1913. 
Upon  tbe  trial  the  prisoner  was  convicted  on 
both  counts,  and  upon  the  first  was  sentenced 
to  Imprisonment  in  the  county  Jail  for  a  term 
of  six  months  and  to  pay  a  fine  of  $600 
and  costs  of  prosecution,  and  upon  the  sec- 
ond to  a  sentence  ofimprisoniDent  of  three 
months  and  a  fine  of  $500.  Thereupon  an 
appeal  was  taken  to  the  Supreme  Court, 
and  a  oertlflcate  of  probable  cause  was  is- 
sued by  the  trial  court.  Tbe  petitioner 
thereupon  sought  to  be  released  upon  giving 
bail,  which  the  court  fixed  at  the  sum  of 
$5,000,  and  Imposed  as  a  condition  of  the 
ball  bond  that,  in  case  the  Supreme  Court 
affirmed  the  Judgment  or  dismissed  tbe  ap- 
peal, the  defendant  would  surrender  himself 
In  execution  of  the  sentence  and  also  pay  the 
fine  imposed  or  such  part  thereof  as  tbe 
Supreme  Court  should  determine.  Tbe  writ 
of  habeas  corpus  in  this  proceeding  issought 
for  the  purpose  of  enabling  the  petitioner  to 
be  admitted  to  bail  on  furnishing  a  good 
and  sufficient  bail  bond. 

[1-3]  It  la  contended  that  the  trial  court 
erred  in  holding  under  the  statutes  of  this 
state  that  tbe  bail  bond  of  the  defendant 
should  also  contain  a  provision  to  the  effect 
that  the  defendant  should  pay  the  fines  im- 
posed in  case  said  judgment  was  affirmed  on 
appeal.  The  question  then  is  directly  pre- 
sented whether,  under  the  judgment  in  this 
case,  the  trial  court  had  the  authority  to 
require  tbe  defendant  to  give  a  bond  guar- 
anteeing tbe  payment  of  said  fines  before  be 
could  be  admitted  to  balL 

The  question  presented  involves  the  con- 
struction of  the  provisions  of  section  8105, 
Rev.  Codes.  That  section,  omitting  the  part, 
not  aiq>licable  to  this  case,  is  as  follows: 
"^t  the  offense  is  bailable  tbe  defendant 
may  be  admitted  to  baiL  •  •  *  After  con- 
victicm,  and  upon  an  appeal:  (1)  If  tbe  ap- 
peal is  from  a  Judgment  imposing  a  fine 
only,  on  the  undertaking  of  ball,  that  be 
will  pay  the  same,  or  such  part  of  it  as  tbe 
appellate  court  may  direct,  if  the  Judgment  Is 
affirmed  or  modified,  or  tbe  appeal  is  dis- 
missed. (2)  If  judgment  of  imprisonment 
has  been  given,  that  be  will  surrender  him- 
self in  ezecntlan  of  the  Judgment  upon 
its  being  affirmed  or  modified,  or  upon  tbe  ap- 
peal being  dismissed;  or  that  in  case  tbe 
Judgment  be  reversed,  and  that  tbe  cause 
be  remanded  for  a  new  trial,  that  be  will- 
appear  in  tbe  court  to  which  said  cause  may 
be  remanded,  and  submit  bimseU  to  tba  jor- 
ders  and  process  thereof." 


Tw  oUiar  easM  *••  suns  toplo  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Kay-Na.  Sartss  A  B«p'r  ladaatr 
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Tlut  Btatnte  does  not  contemplate  tbe  glT- 
ing  of  security  for  the  payment  of  the 
fine  unless  there  la  attached  to  tbe  fine  tbe 
altematlTe  of  Imprisonment  in  case  tbe  fine 
Is  not  paid. 

[4,  E]  A  hail  bond  la  not  required  to  be  glren 
to  secure  the  payment  of  money  but  la  a  bond 
glT«n  for  tbe  release  of  tbe  prisoner  from 
actual  custody.  Said  section  8105  Is  found  in 
chapter  1,  tit  10,  of  the  Revised  Codes,  and 
the  chapter  la  entitled  "Ball,"  and  tbe  first 
section  of  said  chapter  (8100)  is  as  fol- 
lows: "Admission  to  bail  Is  tbe  order  of  a 
competent  court  or  magistrate  that  the  de- 
fendant be  discharged  from  actual  custody 
upon  ball."  Section  8101  Is  as  follows:  "The 
taking  of  ball  consists  in  the  acceptance  by  a 
competent  court  or  magistrate,  of  the  undei^ 
taking  of  sufficient  ball  for  the  appearance 
of  the  defendant,  according  to  the  terms  of 
the  undertaking,  or  that  the  ball  will  pay 
to  the  state  a  specified  stun." 

Where  the  Judgment  of  Imprisonment  is 
imposed  and  an  appeal  taken  therefrom,  a  ball 
bond  may  be  given  under  the  provisions  of 
the  statute  upon  an  order  of  the  court,  and 
where  an  altematlTe  Judgment  is  imposed, 
to  wit,  that  the  defendant  pay  a  fine,  and, 
In  case  such  fine  be  not  paid,  he  shall  be 
imprisoned  at  the  rate  of  $2  per  day  until 
such  fine  be  paid,  the  sureties  In  such  a  case 
on  a  bail  bond  are  required  to  obligate  them- 
selves to  pay  the  fine  in  case  tbe  Judgment 
is  affirmed. 

[I]  Section  8006,  Rev.  Codes,  is  as  foUowa: 
"It  the  Judgment  is  for  the  payment  of  a 
fine,  or  costs,  or  fine  and  costs,  only,  execn- 
tion  may  be  Issued  thereon  as  on  a  Judgment 
in  a  dvU  action.".  Our  attention  has  not 
been  called  to  any  section  of  the  statute 
which  provides  for  the  giving  of  an  under- 
taking as  security  for  the  payment  of  the 
fine  on  an  appeal  in  a  criminal  case  where 
the  Judgment  is  for  a  fine  only,  and  no  al- 
ternative Judgment  to  the  effect  that  in  case 
the  fine  be  not  paid  tbe  defendant  be  im- 
prisoned not  to  exceed  one  day  for  every  $2 
of  tbe  fine  and  costs,  as  provided  by  section 
7904,  Rev.  Codes.  It  would  appear  from  the 
provisions  of  section  8006,  supra,  that,  im- 
mediately upon  the  entry  of  a  Judgment  im- 
posing a  fine  only,  execution  might  be  issued 
for  the  collection  thereof,  regardless  of 
whether  the  defendant  ap];>ealed  from  the 
Judgment  or  not 

We  therefore  hold  that  the  trial  court 
erred  in  requiring  tbe  defendant  to  include 
in  his  ball  bond  an  undertaking  obligating  the 
sureties  to  pay  said  fines  in  case  said  Judg- 
ment was  affirmed,  and  the  cause  la  remand- 
ed to  tbe  district  court  for  further  proceed- 
tugs  In  tbe  matter  of  a  ball  bond,  as  here- 
in Indicated. 

AILSHIB,  O.  J^  and  BUDGB,  District 
Judge,  concur. 


(44  Vtab.  69) 

BENSON  V.  RirrCHIB,  Dfstrfet  Court  Judge. 
(Supreme  CJonrt  of  Utah.     Dee.  24,  1913.) 

1.  Manu^uius  (S  26*)— Scopb  of  Reukdt. 

On  mandamus  to  compel  the  trial  judge  to 
enter  a  final  decree,  ia  an  action  for  divorce, 
where  he  had  found  that  the  evidence  entitlea 
neither  party  to  a  divorce,  but  that  the  children 
should  be  removed  from  tbe  custody  .of  the 
parents,  and  property  conveyed  by  tlie  husband 
to  the  wife  for  their  support  should  be  placed 
in  the  hands  of  a  trustee  to  conserve  it,  the 
Supreme  Court  will  not  decide  tbe  authority  of 
the  trial  judge  to  make  such  disposition. 

[Eld.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  !  62 ;   Dec.  Dig.  |  26.*] 

2.  Mandauus  (I  61*)— AixowAircs  or  Writ. 

A  husband  filed  a  bill  for  divorce,  and  al- 
leged that  he  bad  deeded  to  his  wife  land  to 
be  held  in  trust  for  tbe  children  of  the  mar- 
riage, and  that  unless  restrained,  she  would 
convey  the  land  in  violation  of  the  trust  and 
dissipate  the  proceeds.  On  final  submission  the 
court  found  tbat  neither  party  was  entitled  to 
a  divorce,  the  wife  having  filed  a  cross-com- 
plaint, and  that  neither  spouse  was  entitled  to 
the  custody  of  the  children,  and  that  a  suitable 
person  should  be  appointed  to  conserve  the 
property ;  but  ne  final  judgment  to  that  effect 
was  rendered.  The  case  was  continued,  with- 
out final  Judgment,  for  nearly  dz  months,  when 
the  husband  was  allowed  to  file  an  amended 
complaint  seeking  a  divorce  on  the  ground  of 
desertion.  Held,  that  mandamus  should  issne 
to  compel  the  court  to  enter  final  Judgment  as 
of  tbe  date  of  the  final  submission,  but  not  to 
direct  what  such  final  judgment  should  be. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {{  88-100;  Dec.  Dig.  f  51.*] 

Application  by  Anna  M.  Benson  for  a  writ 
of  mandamus  against  Hon.  M.  L.  Ritchie, 
Judge  of  the  District  Coort  of  the  Third 
District  in  and  for  the  Ckranty  of  Salt  Lake. 
Peremptory  writ  Issued. 

WlUard  Hanson,  of  Salt  Lake  City,  for 
plaintiff.  Ross  M.  Bonny,- of  Salt  Lake  City, 
for  defendant 

STRAT7F,  J.  On  application  of  Anna  M. 
Benson  we  Issued  an  alternative  writ  of 
mandate  directing  Hon.  M.  L.  Ritchie,  Judge 
of  the  Third  Judicial  district  to  make  find- 
ings and  conclusions,  and  to  render  a  decree 
or  Judgment  in  a  case  pending  before  him, 
wherein  Axel  Benson  is  plaintiff,  and  the  pe- 
titioner, Anna  M.  Benson,  is  defendant  It 
is  shown  that  Axel  and  Anna  M.  Benson  are 
husband  and  wife.  They  have  four  children 
from  three  to  nine  years  of  age.  In  August 
1912,  he  filed  a  complaint  against  her  for 
divorce  on  the  ground  of  cruelty.  The  acts 
of  cruelty  alleged  are  that  she  "had  been  un- 
duly familiar  with  other  men,"  especially 
with  a  particular  named  man,  and  tbat  she, 
"on  or  about  the  9th  of  April,  1912,  refused 
to  longer  live  with"  her  husband,  left  their 
home  at  Sandy,  and  went  to  Salt  Lake  City, 
where  she  has  since  resided.  He  further  al- 
leged that  he  was  tbe  owner  and  In  possession 
of  ten  acres  of  land,  but  "that  when  she 
deserted"  him,  he  "deeded  to  her  said  tract 
of  land,  to  be  held  in  trust  by  her  for  the  use 
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and  benefit"  of  the  children;  that  she,  without 
his  consent,  and  against  his  will,  placed  the 
children  In  an  orphanage,  refused  to  support 
them,  and  "did  not  allow  him  to  oontrlbnte 
to  their  support  and  maintenance" ;  and  that, 
unless  restrained,  she  would  sell  and  convey 
the  land  in  violation  of  the  trust,  and  dis- 
sipate the  proceeds.  She  answered,  denying 
the  alleged  wrongful  acts,  and  filed  a  coun- 
terclaim for  a  divorce  on  the  grounds  of 
failure  to  provide  and  cruelty.  The  case 
came  on  for  hearing  before  Hon.-  M.  L, 
Bttchle,  judge,  on  the  10th  day  of  December, 
1912.  Axel  Benson,  the  plaintiff  in  that  case, 
to  prove  the  issues  presented  by  his  com- 
plaint, called  witnesses  who  testified  in  his 
behalf,  and  then  rested.  She,  without  offer- 
ing any  evidence,  also  rested.  She  moved  for 
a  voluntary  dismissal  of  the  counterclaim, 
which  was  granted.  She  also  moved  for  a 
Judgment  of  nonsuit  and  a  dismissal  of  the 
complaint  on  the  ipround  of  InsuOlclency  of 
evidence  to  support  the  allegations  of  the 
complaint.  That  motion  was  denied.  In 
overruling  it,  the  court  observed  that  the 
plaintiff  had  not  "proven  enough  to  entitle 
him  to  a  divorce,"  but  stated  that  he  de- 
sired to  hear  counsel  on  questions  relating  to 
the  disposition  of  the  property  and  the  ap- 
pointment of  a  guardian  for  the  children, 
the  court  having  expressed  opinions  that 
neither  party  had  performed  his  duty  to- 
wards them;  that  the  wife  was  unfit,  and  the 
husband  an  Improper  person,  to  have  their 
custody.  After  both  parties  bad  rested,  and 
on  the  evidence  adduced  ha&  submitted  the 
case  for  decision,  and  asked  for  Judgment, 
the  court  directed  findings  to  be  drawn,  to 
the  effect  that  "the  court  does  not  now  find 
on  the  issue  as  to  the  right  of  the  plaintiff 
to  a  divorce,  but  the  court  does  find  that  the 
property  ought  to  be  placed  in  the  hands  of 
some  person,  *  *  *  to  l>e  held  for  the 
benefit  of  the  children" ;  that  the  wife  was 
mn  unfit  person  to  have  the  children;  that 
the  court  would  entertain  an  application  for 
the  appointment  of  a  guardian;  and  that 
Jurisdiction  would  be  retained  "as  to  the 
charge  for  divorce."  In  pursuance  of  that 
the  husband's  counsel,  on  the  Slat  day  of 
December,  1012,  prepared,  served,  and  sub- 
mitted findings,  conclusions,  and  a  decree 
in  conformity  with  the  views  announced  by 
the  court.  On  the  10th  of  January,  1913,  the 
wife's  counsel  served  and  filed  written  ob- 
jections to  them,  and  on  the  18th  prepared, 
served,  and  submitted  findings,  conclusions, 
and  a  decree  to  the  effect  that  the  allegations 
of  the  complaint  had  not  been  sustained,  and 
that  the  action  be  dismissed.  A  hearing  to 
settle  findings  and  a  decree  was  had  on  the 
21st  of  January.  Neither  set  of  findings  was 
signed,  nor  were  any  findings  made,  nor,  so 
far  as  made  to  appear,  did  the  court  indicate 
when  findings  would  be  made.  There  the 
matter  rested  until  the  19th  of  April,  1913, 
when,  without  setting  aside  the  submission. 


or  reopening  the  case,  leave  was  given  the 

husband  to  file  an  amended  complaint  for  a 
divorce  on  the  ground  of  desertion.  Due  no- 
tice was  served  that  such  an  application 
would  be  made ;  but  the  wife  and  her  counsel 
failed  to  appear  and  contest  the  motion. 
Nothing  further  was  done  until  September  13, 
1913,  when  the  wife  moved  to  strike  the 
amended  complaint,  and  urged  findings  on  the 
case  as  tried  and  submitted  in  December, 
1912.  That  motion  was  argued  on  the  4th 
and  13th  of  December,  1913,  and  taken  under 
advisement  On  the  16th  the  wife  applied 
for  and  obtained  the  alternative  writ 

It  is  not  claimed  that  by  reason  of  the 
subsequent  proceedings — the  filing  of  the 
amended  complaint  and  the  motion  to  strike 
it — the  making  of  findings  and  the  rendition 
of  a  decree,  as  theretofore  directed  to  be  pre- 
pared and  submitted,  were  suspended  or 
withheld,  nor  is  the  failure  to  make  findings 
and  to  render  a  decree  justified  or  excused 
on  any  snch  ground.  Since  the  Judge,  by  his 
answer,  disclaimed  that  the  case  was  held  to 
permit  the  husband,  after  the  statutory 
period — one  year — had  run,  to  file  an  amend- 
ed complaint  for  a  divorce  on  the  ground 
of  desertion,  and  since  he  has  not  claimed 
that  findings  and  a  decree  on  the  case  as 
tried  and  submitted- in  December,  1912,  were 
suspended  or  withheld,  nor  in  any  manner 
excused  or  justified  a  failure  to  make  find- 
ings or  a  decree  on  any  such  ground,  we 
pass  that 

[1,2]  The  real  situation,  as  disclosed  by 
the  answer  and  petition,  is  this:  On  the  case 
presented  and  submitted  for  decision  in 
December,  1912,  the  court  on  the  evidence  ad- 
duced, was  of  the  opinion  that  the  plaintiff, 
the  husband,  was  not  entitled  to  a  divorce. 
On  what  was  made  to  appear,  the  court  was 
of  the  opinion  that  the  wife  was  unfit  and 
the  husband  an  improper  person,  to  have 
the  custody  of  the  children,  and  that  the  wife, 
unless  restrained,  would  dissipate  the  prop- 
erty which  the  husband  had  conveyed  to  her 
for  the  benefit  of  the  children.  It  was  the 
welfare  and  protection  of  the  children  which 
most  concerned  the  court  If  it  was  within 
his  power  to  make  provision  for  them,  though 
no  ground  was  shown  for  a  divorce,  and  none 
granted,  he  desired  to  do  that  That  power 
was  challenged  by  counsel,  and  by  the  court 
doubted.  The  judge,  in  his  answer,  while 
recognizing  that  in  such  a  proceeding  as  this 
we  ordinarily  cannot  direct  the  lower  tribun- 
al what  findings  or  judgment  should  be  made, 
yet  expressed  a  desire  that  we,  on  this  pro- 
ceeding, determine  and  decide  the  question, 
if  we  for  any  reason  thought  it  proper  to  do 
80.  Of  course  we  cannot  do  that  We  are 
not  authorized  to  permit  the  writ  to  be  em- 
ployed for  any  such  purpose.  We  cannot  on 
this  application,  direct  the  Judge  as  to  what 
findings  should  be  made,  or  what  decision 
should  be  rendered,  by  him  on  the  case  as 
finally  submitted  to  him.    The  responsibility 
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of  a  decision  lia  tfie  first  Instance,  of  oonjhse^ 
rests  on  tbe  trial  court  He  has  not  claimed 
that  other  duties  prevented  due  consideration 
or  reflection  on  the  matters  Involred,  nor 
has  he  asked  farther  time  to  consider  or  re- 
flect 

So  let  a]>eremptory  writ  Issue,  directing  the 
Judge,  within  five  days  after  service,  to  make 
and  file  findings  and  conclusions,  and  to 
render  a  decree  or  judgment  in  the  case  re- 
ferred to,  Axel  L.  Benson  t.  Anna  M.  Benson, 
now  pending  before  him,  and  as  presented 
and  finally  submitted  to  Um  for  decUdon  by 
both  parties  on  the  12th  of  December,  1912. 

Such  is  the  order.    No  costs  are  allowed. 

Mccarty,  C.  X,  and  FRICE,  J^  concur. 

(«  Okl.  270) 

MOSBLBX  T.  McBRIDB.. 
(Snpreme  Coust  of  Oklahoma.    Jan.  18,  1D14.) 

(Svtlabiu  by  the  Court.) 

BZKOUTOBS   AND    ADMINISTBATOBS    (J    131*)   — 

Real  Pbopebty  —  Authobitt  o»  Adminis- 

TBATOR— RlIfTS. 

The  laws  of  Arkansas  In  force  in  the  Indian 
Territory  prior  to  statehood  confer  power  upon 
an  administrator  to  control  the  landa  of  his  in- 
testate for  the  purpose  only  of  paying  his  debts. 
If  there  are  no  debts,  or  if  all  claims  which  may 
becomea  charge  against  the  estate  have  in  fact 
l>een  discharged,  there  Is  no  room  to  contend 
that  the  statute  still  confers  the  right  upon  the 
administrator  to. sue  for  the  recovery  of  rents 
for  the  use  of  the  real  estate  of  the  decedent  ac- 
cruing subsequent  to  his  death. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  641-{S44: 
Dec  Dig.  i  131.*r 

Error  from  District  Court,  McGlaln  Coun- 
ty;   R  McMillan,  Judge. 

Action  by  W.  P.  McBride,  administrator  of 
the  estate  of  Jennie  I.  Thomas,  against  J.  M. 
Moseley.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed  and  remanded. 

J.  B.  Thompson,  of  Pauls  Valley,  for  plain- 
tiff in  error.  J.  P.  Sharp,  of  Oklahoma  City, 
and  J.  B.  Dudley,  of  Norman,  for  defendant 
In  error. 

KANE,  J.  This  was  an  action  for  the  re- 
covery of  rent  for  the  use  of  certain  real  es- 
tate, commenced  by  W.  P.  McBrlde,  adminis- 
trator of  the  estate  of  Jennie  I.  Thomas,  de- 
ceased, who  prior  to  her  death  was  the  owner 
of  the  land.  The  rent  money  alleged  to  be 
due  accrued  subsequent  to  the  death  of  Jen- 
nie I.  Thomas,  who  was  a  member  by  blood 
of  the  Choctaw  Tribe  of  Indians,  who  died  on 
the  3lBt  day  of  October,  1904.  Prior  to  her 
death  she  executed  a  will  whereby  she  at- 
tempted to  bequeath  the  land  in  controversy 
to  her  uncle.  Dr.  E.  O.  Thomas.  Dr.  Thomas, 
it  se^Bs,  executed  the  lease  under  which  the 
tenant,  Moseley,  held,  and  under  which  the 
rental  aooght  to  be  recovered  accrued.  Prior 
to  the  trial,  the  parties  to  the  action  entered 
Into  a  stipulation  which  it  was  agreed  con- 


ti^ed  a  statement  of 'the  ftacts  necessary  t« 
a  proper  determination  of  said  cause,  accord- 
ing to  the  issues  Joined  by  the  pleadings, 
wherein.  In  addition  to  the  foregoing  state- 
ment of  facts.  It  was  further  agreed  that  Jen- 
nie I.  Thomas,  at  the  time  of  her  death,  left 
no  debts,  other  than  those  Inonrred  daring  her 
last  Illness,  and  snch  as  attended  her  death 
and  burial,  which  were  paid  by  her  unde. 
Dr.  B.  O.  Thomas.  The  court  below  decided 
tile  case  In  favor  of  the  plaintiff,  and  entered 
Judgment  accordingly,  to  reverse  which  this 
proceeding  In  error  was  commenced. 

The  only  question  of  any  sertouaiess  pre- 
sented by  the  record  is.  Can  an  administrator' 
or  personal  representative  of  a  deceased  per- 
son maintain  an  action  for  the  possession  of 
real  estate,  or  for  the  use  and  occupation  of 
real  estate  or  rents  accruing  thereon  subse- 
quent to  the  death  of  the  Intestate?  Counsel 
for  plaintiff  in  error  contends  that  under  the 
laws  of  Arkansas,  in  force  in  tbe  Indian  Ter- 
ritory at  the  time  of  the  death  of  Jennie  I. 
Thomas,  neither  an  executor  nor  an  adminis- 
trator has,  as  such,  any  Interest  in,  tittle  to, . 
or  control  over  the  real  estate  of  a  decedent, 
except  for  the  purpose  of  the  payment  of 
debts.  We  think  this  contention  is  well 
taken.  The  general  rale,  as  laid  down  in  18 
Cyc.  297,  seems  to  be  that  neither  an  executor 
nor  an  administrator  has,  as  such,  any  in- 
herent Interest  in,  title  to,  or  control  over 
the  realty  of  his  decedent  The  text  further 
states  that  in  some  JuriadlctlonB  the  statutes 
give  to  the  executor  or  administrator  a  cer- 
tain control  over  the  land  of  the  decedent 
usually  either  for  tbe  purpose  of  preserving 
the  same  from  waste  during  the  coarse  of 
administration,  effecting  a  division  and  dis- 
tribution among  those  entitled,  etc.,  or  of  sub- 
jecting the  same  to  the  payment  of  the  de- 
cedent's debts  in  ease  the  personal  assets 
prove  insufficient  for  this  purpose.  In  one 
of  the  cases  dted  In  support  of  the  text 
Brown.  Adm'r,  v.  Mlze,  119  Ala.  10,  24  South. 
453,  it  was  said:  "Apiln,  the  relation  of  an 
administrator  to  the  lands  of  his  intestate  is 
regulated  by  statute.  He  has  no  interest  In 
bis  intestate's  lands.  They  pass,  as  at  com- 
mon law,  to  the  heir,  at  the  Instant  of  the 
death  of  tbe  ancestor;  subject  to  be  intercept- 
ed by  the  power- conferred  by  statute  on  tbe 
personal  representative,  to  be  exercised  in 
the  mode  and  for  the  purposes  spedfled  by 
statute  to  pay  debts  of  the  deceased,  or  to 
effect  a  division  between  the  heirs." 

The  rule  in  relation  to  rents  and  profits  is 
stated  in  18  Cyc.  303,  as  follows:  "The  pei^ 
sonal  representative  has  at  common  law  no 
title  or  right  to  the  rents  and  profits  of  the 
real  estate  of  his  decedent  accruing  after 
the  letter's  death ;  but  possession  and  control 
of  real  estate  such  as  will  carry  the  right  to 
rents  and  profits  may  be  given  to  tbe  ex- 
ecutor or  administrator  by  the  will,  and 
statutes  frequently  give  the  representative 
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the  right,  unUer  appropriate  cIrcumstanceB,  to 
receive  the  ronta  and  profits  either  for  the  pur- 
pose of  uslDg  th?in  for  pa>-meut  of  the  debts 
or  fOT  other  proper  purposes  connected  with 
the  administration.  In  order  to  entitle  the 
representntlre  to  the  rents  and  profits  under 
auch  statutes,  it  must  appear  that  the  contin- 
gency contemplated  by  the  statute  has  arisen, 
and  that  the  representative  tias  complied 
with  reference  to  establishing  his  right,  one 
of  the  most  usual  of  which  is  that  there  shall 
be  an  order  of  court  authorizing  the  rep- 
resentative to  rent  or  use  the  land  and  apply 
the  rents  and  profits  to  the  purpose  of  the 
administration.  A  mere  naked  or  contingent 
power  to  sell  does  not  give  the  representative 
a  right  to  the  rents  and  profits,  but  in  such 
ease  the  heirs  or  devisees  may  enter  upon  the 
estate  and  receive  all  rents  and  profits  until 
such  power  is  appropriately  exercised." 

Section  2522,  chapter  49,  Mansfield's  Digest 
of  the  I<aw8  of  Arkansas,  relating  to  descent 
and  distribution,  which  was  in  force  in  the 
Indian  Territory  at  the  time  of  the  death  of 
Jennie  I.  Thomas,  provides  that;  "When  any 
person  shall  die,  having  title  to  any  real  es- 
tate of  Inheritance,  or  personal  estate  not 
disposed  of,  nor  otherwise  limited  by  mar- 
riage settlement,  and  shall  be  Intestate  as  to 
such  estate.  It  shall  descend  and  be  distribut- 
ed, in  parcenary,  to  his  Mndred,  male  and  ffe- 
m&Ie,  subject  to  the  payment  of  his  debts 
and  the  widow's  dower,  in  the  following  man- 
ner," etc.  By  virtue  of  this  statute,  if  the 
will  was  void,  as  plaintiff  contends— which 
question  we  do  not  deem  it  necessary  to  pass 
upon — there  being  no  debts,  the  title  to  the 
land  immediately  became  vested  in  the  heinr 
at  law. 

'  Section  68,  diapter  1,  Mansfield's  Digest, 
provides:  "Lands  sball  be  assets  in  the 
hands  of  the  executor  or  administrator,  and 
shall  be  deemed  la  their  possession  and  sub- 
ject to  thdr  control  for  Oie  payment  of 
debts." 

Section  170  of  the  same  dMipter  provides: 
"lionda  and  tenements  shall,  be  assets  in 
the  hands  of  every  executor  or  administrator 
for  the  payment  of  the  debts  of  the  testator 
or  Intestate." 

In  Scrogglns  et  al.  v.  Oliver,  7  Ind.  T.  740, 
104  S.  W.  1161,  it  was  held:  "The  only  case 
In  wUch  the  administrator  in  a  suit  to  re- 
cover realty  is  a  proper  party  plaintiff  is 
when  he,  as  administrator,  is  entitled  to  the 
possession  thereof  for  the  purpose  of  paying 
debts  against  the  estate." 

After  dtlng  Chownlng  v.  Stanfleld,  49  Ark. 
87,  4  S.  W.  276,  and  Garibaldi  v.  Jones,  48 
Ark.  230,  2  S.  W.  844,  In  support  of  the  fore> 
going  proposition  the  court  continues :    "ThAt 


the  heirs  are  the  only  necessary  parties  to 
recover  the  lands  of  the  decedent, .  see  fur- 
ther: Theuer  v.  Brogan,  41  Ark.  88 ;  Ander- 
son V.  Levy,  33  Ark.  665 ;  Haley  v.  Taylor,  39 
Ark.  105;  Slsk  v.  Almon,  84  Ark.  391;  Mays 
V.  Rogers,  37  Ark.  155 ;  Crowell  V.  Toung,  4 
Ind.  T.  148  [60  S.  W.  829]." 

In  the  .case  of  Theuer  et  al.  v.  Brogan, 
supra.  It  was  held:  "This  right  [of  an  ad- 
ministrator to  the  possession  of  lands  of  his 
decedent]  under  our  system  is  only  a  quali- 
fied one,  depending  on  the  existence  of  debts, 
and  the  necessity  of  charging  the  lands  with 
them  as  assets." 

In  laernan  v.  Blackwell,  27  Ark.  235,  It 
was  held:  "The  executor  of  an  estate  has  no 
intcjrest  in  the  lands  of  an  Intestate,  or  con- 
trol over  them,  save  as  it  may  be  necessary 
to  subject  them  to  the  payment  of  general 
creditors." 

In  Stewart  v.  Smiley,  46  Ark.  373,  Mr. 
Chief  Justice  CockriTl,  In  discussing  the  au- 
thority of  an  administrator  to  sue  for  rents 
of  real  estate,  said:  "Conceding  that  the  ap- 
pellee is  the  lawful  administrator  of  the  es- 
tate, his  authority  to  sue  for  the  rents  of  the 
real  estate  does  not  follow.  The  statute  con- 
fers the  power  upon  an  administrator  to 
control  the  lands  of  his  intestate  for  the  pur- 
pose of  pa:^g  debts.  His  authority  in  that 
respect  Is  derived  solely  from  the  statute,  for 
at  common  law  the  administrator  had  noth- 
ing whatever  to  do  with  the  lands  of  his  in- 
testate. But  the  charge  created  upon  the 
lands  by  the  statute  for  the  pun>oae  of  pay- 
ing tb6  Intestate's  debts  is  not  a  perpetual 
one,  even  when  the  debts  of  the  estate  remain 
unpaid,  as  was  ruled  in  Mays  .v.  Rogers,  87 
Ark.  165b  The  heirs  cannot  be  forever  deter- 
red from  the  possession  of  the  lands  of  their 
ancestor  by  the  neglect  of  the  administrator 
and  the  creditors  to  enforce  payment  of  debts 
due  by  the  estate.  Id.  And  if  the  claims 
for  which  the  estate  is  liable  have  in  tact 
been  discharged,  there  is  no  room  to  contend 
that  the  statute  still  confers  the  right  upon 
the  administrator  to  control  the  lands.  Meni- 
fee V.  Menifee,  8  Ark.  47;  Reed  v.  Ash,  30 
Ark.  775 ;   Tate  v.  Jay,  31  Ark.  576." 

As  it  is  conceded  that  Jennie  I.  Thomas  left 
no  unpaid  debts  which  could  possibly  become 
a  charge  against  her  estate,  the  foregoing 
authorities  abundantly  support  the  conclusion 
we  have  reached  that  the  administrator  of 
her  estate  has  no  authority  to  sue  for  the 
recovery  of  rents  for  the  use  of  the  land  in- 
volved, accruing  subsequent  to  her  death. 

The  judgment  of  the  court  below  is  there- 
fore reversed  and  the  cause  remanded,  with 
directions  to  proceed  in  conformity  with  this 
opinion.    All  the  Justices. concur. 
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<40  Okl.  267)  . 

FRANCIS  r.  FIRST  NAT.  BANK  OF 

ETTFAULA. 

(Supreme  Court  of  Oklahoma.     Jan.  13,  1914.^ 

(SvUalmt  5v  the  Court.) 

1,  Priscipai,  and  Subety  (§  152*)— Action— 
Pabtieb  Defendant— Sukstibs. 

By  virtue  of  section  4694,  Rev.  Lawi  Okl. 
1910,  the  holder  of  a  promissory  note  may,  at 
his  option,  maintain  an  action  against  the  par- 
ties who  sign  the  same  as  sureties  without  join- 
ing the  principal  debtor  aa  a  party  defendant 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  Si  416-419;  Dec.  Dig.  I 
152.*] 

(AiditUmal  SvUalut  ly  Editorial  Staff.) 

2.  Appeai.  and  Erbob  (§  761*)— Bbiei^Fau.- 
UBB  TO  Cite  Authobitiks. 

Assignments  in  support  of  which  no  author- 
ity is  cited  in  the  brief  will  not  be  considered 
on  appeal,  where  it  is  not  clearly  apparent  that 
they  are  well  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3096;    Dec.  Dig.  {  761.*] 

Error  from  District  Court,  Mclntosb  Coon- 
tj;  Preslle  B.  Cole,  Judge. 

Action  by  the  First  National  Banlc  of  Eu- 
faula  against  Edna  B.  Franda  Judgment 
for  plalntur,  and  defendant  brings  error.  Af- 
firmed. 

F.  Scruggs,  of  Muskogee,  for  plaintiff  In  er- 
ror. Collier,  Turner  &  Turner,  of  Enfaula, 
for   defendant  In  error. 

KANE,  J.  This  was  an  action  upon  a 
promissory  note,  commenced  by  the  defend- 
ant In  error,  plaintiff  below,  against  the 
plaintiff  in  error,  defendant  below.  The  note 
was  signed  by  the  Presbyterian  Church  of 
Eufaula,  as  principal,  and  the  defendant,  Ed- 
na B.  Francis,  and  several  other  persons  as 
sureties.  The  indorsers  only  were  made  par- 
ties defendant  After  the  petition  was  filed, 
the  defendants  filed  a  motion,  praying  that 
the  Presbyterian  Church  be  made  a  party 
defendant,  which  was  overruled.  The  answer 
of  plaintiff  In  error,  Edna  B.  Francis,  who 
seems  to  be  the  only  one  of  the  sureties  who 
answered,  was,  after  an  admission  that  the 
Presbyterian  Church  and  the  sureties  named 
In  the  petition  of  the  plaintiff  executed  the 
note,  as  alleged,  to  the  effect  that  a  certain 
garnishment  which  the  plaintiff  caused  to  be 
issued  at  the  commencement  of  the  action 
was  wrongfully  issued,  and  that  the  answer- 
ing defendant  was  damaged  thereby  In  a  sum 
In  excess  of  the  amount  claimed  by  the  pe- 
tition. Thereafter  a  motion  for  Judgment 
upon  the  pleadings  was  filed  by  the  plaintiff 
which  was  sustained  by  the  court,  and  judg- 
ment in  favor  of  the  plaintiff  and  against  the 
sureties  for  the  face  of  the  note  and  Interest 
was  rendered,  to  reverse  which  this  proceed- 
ing in  error  was  commenced. 

[1]  As  stated  by  counsel  for  plaintiff  in 
error,  the  determination  of  this  controTersy 
involves  only  two  questions:  (1)  Was  it  an 
abuse  of  the  discretion  of  trial  court  when 


the  court  refused  to  make  the  Presbyterian 
Church  a  party  defendant?  (2)  Did  the  court 
err  in  sustaining  the  motion  of  plaintiff  for 
Judgment  on  the  pleadings?  The  statute 
seems  to  be  conclusive  on  the  first  proposi- 
tion. Section  4604,  Rev.  Laws  Okl.  1910, 
provides:  "Persons  severally  liable  upon  the 
same  obligation  or  Instrument,  including  I  he 
parties  to  bills  of  exchange  and  promissory 
notes,  and  indorsers  and  guarantors,  may  all 
or  any  of  them  be  Included  in  the  same  ac- 
tion, at  the  option  of  the  plaintiff." 

In  Outcalt  V.  Collier,  8  Okl.  473,  68  Pac. 
642,  It  was  said:  "The  common-law  rule  gov- 
erning the  enforcement  of  Joining  obligations, 
and  making  a  Judgment  against  one  or  more 
Joint  makers  of  a  promissory  note  a  bar  to 
further  proceedings  against  the  other  Joint 
makers,  has  been  so  far  modified  by  our  stat- 
ute as  that  obligations  appearing  to  be  Joint 
will  be  presumed  to  be  Joint  and  several  un- 
til such  presumption  Is  In  some  manner  over- 
come ;  and,  unless  such  presumption  is  over- 
come, any  one  or  more  of  the  joint  makers  of 
a  promissory  note  may  be  proceeded  against 
severally,  without  prejudice  to  the  rights 
of  holder  against  other  makers."  The  fore- 
going case  Is  followed  In  McMaster  v.  City 
Nat  Bank  of  Lawton,  23  OkL  550,  101  Pac 
U03,  138  Am.  St  Rep.  831. 
.  In  Klrkpatrlck  t.  Gray,  43  Kan.  434,  23 
Pac.  633,  where  an  identical  statute  Is  con- 
strued, It  was  held:  "The  holder  of  a  prom- 
issory note  may,  at  his  option,  bring  and 
maintain  an  action  against  one  who  signed 
the  same  as  surety  only,  and  cannot  be  com- 
pelled to  bring  In  the  principal  debtor  as  a 
party  defendant  in  order  to  have  It  deter- 
mined who  Is  primarily  liable  on  the  note,  or'' 
to  give  the  surety  the  benefit  of  the  provlslona 
of  section  470  of  the  Code,  as  that  section 
only  applies  in  cases  where  the  prlndp&l  and 
surety  are  JoinUy  sued." 

The  question  in  the  Kansas  Case  was 
whether  the  owner  and  holder  of  a  promis- 
sory note  may  bring  an  action  against  the 
surety  alone,  or  can  he  be  compelled  to  bring 
In  the  principal  debtor,  in  order  that  the 
Judgment  may  be  rendered  against  the  one 
primarily  liable.  In  discussing  this  question, 
Mr.  Justice  Johnston,  who  delivered  the  opin- 
ion for  the  court,  said :  "We  see  no  conflict 
between  sections  39  and  470  of  the  Code. 
Section  39  confers  upon  the  plaintiff  the  op- 
tion or  privilege  of  suing  ahy  one  of  those 
who  are  severally  Uable  on  a  promissory  note, 
and  section  470  simply  provides  for  cases 
where  the  principal  debtor  and  surety  are 
JolnUy  sued,  and  has  no  application  where 
they  are  sued  severally."  * 

[2]  In  support  of  his  second  contention, 
counsel  for  plaintiff  in  error  says:  "In  her 
answer  plaintiff  In  error  prayed  for  dam- 
ages, for  the  reason  'that  said  writ  of  gar- 
nishment was  obtained  wrongfully,  mali- 
ciously, and  without  probable  cause,'  and  the 
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prayer  Is  for  Interest  on  the  money  held  in 
the  hands  of  the  garnishee,  daring  the  time 
It  was  80  held  and  for  punitive  damages  as 
well.  Under  the  pleading,  she  was  entitled 
to  damages,  actual  and  punitive,  and,  that 
being  the  case,  plaintiff  in  error  was  enti- 
tled to  a  trial  where  the  amount  of  the  dam- 
ages could  be  shown.  Of  course,  we  under- 
stand that  judgment  in  the  trial  could  not 
be  bad  against  the  sureties  on  the  bond  for 
garnishment;  but,  in  this  Instance,  we  are 
sure  that  Judgment  against  the  principal 
would  be  sufficient,  and  that  there  would  be 
DO  necessity  of  filing  an  independent  proceed- 
ing against  the  sureties." 

This  constitutes  the  entire  argument  upon 
the  question  sought  to  be  presented,  and  no 
authorities  are  cited  in  support  of  the  posi- 
tion taken,  nor  is  there  any  statement  to  the 
effect  that  counsel  endeavored  to  find  au- 
thorities on  the  question  raised  and  was 
unable  to  do  so.  As  counsel's  argument  is 
not  convincing,  at  least  not  sufficiently  con- 
vincing to  overcome  the  presumption  and  our 
impression  that  the  Judgment  rendered  by 
the  court  below  is  correct,  we  will  not  dis- 
turb the  same.  In  Title  Guaranty  &  Surety 
Co.  ▼.  Sllnker,  86  Okl.  128,  128  Pac.  698,  It 
was  said:  "Counsel  for  plalntlfl  in  error 
present  quite  a  number  of  contentions  In 
their  brief  which  are  entirely  unsupported 
by  any  authority,  and,  as  it  Is  not  apparent 
to  the  court  that  any  of  them  are  well  taken, 
we  will  not  notice  that  class  of  assignments 
further,  but  will  confine  ourselves  to  proposi- 
tions upon  which  authority  is  dted  pro  and 
con." 

We  think,  coder  the  circumstances,  the 
Judgment  of  the  court  below  ought  to  be  af- 
firmed. It  is  so  ordered.  All  the  Justices 
concur. ' 

(40  Okl.  280) 

ROBY  V.  SMITH  et  aL 

(Supreme  Court  of  Oklahoma.    Jan.  13,  1914.) 

(Sj/llahui  by  the  Court.) 
Malicious  Pbobexsution  d  21*)— Defbrsk— 
Advice  or  CoiiRSKLr— Sufficiknct  of  Dis- 

OIXISUBK. 

In  a  civil  action  for  damages  for  malidoas 
prosecution,  where  tbe  defendant  relies  upon  ad- 
vice of  counsel  as  a  defense,  the  disclosure  to 
counsel  required  of  him  before  acting  upon  such 
advice  is  not  a  disclosure  of  all  the  facts  dis- 
coverable, but  all  tbe  facta  within  his  knowl- 
edee.  If  he  knows  facts  enough,  either  per- 
sonally or  by  credible  Information,  which,  when 
fairly  and  fully  stated  to  reputable  counsel  for 
tbe  purpose  of  obtaining  legal  guidance,  re- 
salts  in  advice  which  is  honestly  followed  in 
commencing  the  criminal  proceedings,  that  is 
sufficient. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecntion,  Cent.  Dig.  ||  40-44 ;    Dec.  Dig.  i 

Error  from  District  Court,  Jackson  Coun- 
ty; J.  T.  Johnson,  Judge. 
Action  by  J.  L.  Roby  against  C.  H.  Smith 


and  others.     Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

J.  W.  Bartholomew,  of  Tuttle,  and  8.  B. 
Garrett,  of  Mangum,  for  plaintiff  in  error. 
Everett  Petry,  of  Altoa,  for  defendants  in 
error. 

KANE,  J.  This  was  an  action,  commenced 
by  the  plaintiff  in  error,  plaintiff  below, 
against  the  defendants  in  error,  defendants 
below,  to  recover  damages  for  alleged  mali- 
cious prosecution.  The  answer  contained  a 
general  denial  and  allegation  to  the  effect 
that  said  defendants  acted  In  good  faith, 
and  upon  advice  of  counsel  in  having  the 
search  warrant  upon  which  the  action  was 
based  issued.  Upon  trial  to  a  Jury  there 
was  a  verdict  for  the  defendants,  upon  which 
Judgment  for  costs  was  entered  against  tbe 
plaintiff,  to  reverse  which  this  proceeding 
in  error  was  commenced. 

The  fifth  asislgument  of  error  is  to  the  ef- 
fect that  the  court  below  erred  in  giving 
the  following  instruction:  "The  court  In- 
structs the  Jury  that  if  you  believe  from  the 
evidence  that  tbe  defendants  made  in  good 
faith  a  full,  correct,  and  honest  disclosure 
to  Attorney  Johnson  of  all  the  material  facts 
bearing  upon  the  case  of  which  they  bad 
knowledge,  and  that  the  defendants  were 
acting  in  good  faith  on  the  advice  of  the 
counsel  in  procuring  the  search  warrant  to 
be  issued  and  served,  then  you  should  .find 
for  the  defendants."  The  fault  found  with 
this  instruction  is  that  It  does  not  require 
the  defendant  to  disclose  to  his  attorney 
such  facts  bearing  upon  the  case  as,  by  the 
exercise  of  due  diligence,  he  might  have  as- . 
oertained.  As  the  evidence  conclusively 
shows  that  the  defendants  disclosed  to  their 
attorney  all  the  material  facts  bearing  upon 
the  case  before  acting  upon  his  advice,  the 
action  complained  of,  if  erroneous,  cannot 
be  prejudicial.  Moreover,  the  Instruction  in 
effect  is  the  same  as  the  one  given  and  ap- 
proved by  the  Supreme  Court  of  Oklahoma, 
in  Ten  Gate  v.  Fansler,  10  Okl.  7,  65  Pac. 
375.  In  the  case  of  King  v.  Apple  River 
Power  Co.,  181  Wis.  575,  111  N.  W.  668,  120 
Am.  St.  Rep.  1063,  11  Ann.  Cas.  961,  tbe 
rule  Is  stated  as  follows:  "The  term  'full 
and  fair  statement  of  all  the  facts'  does  not 
mean  all  the  facts  discoverable,  but  all  tbe 
facts  within  the  knowledge  of  the  person 
making  the  statement  If  he  knows  facts 
enough,  either  personally  or  by  credible  infor- 
mation, which,  when  fairly  and  fuUy  stated 
to  reputable  counsel  for  the  purpose  of  ob- 
taining legal  guidance,  results  In  advice 
which  Is  honestly  followed  in  commencing 
the  criminal  proceedings,  that  is  sufficient." 
Other  cases  to  the  same  effect  are:  Brlns< 
ley  V.  Scbute  et  al.,  124  Wis.  426,  102  N. 
W.  918;  Stewart  et  al.  v.  Sonnebom,  OS  U. 
S.  187,  26  L.  Ed.  116;  HoUlday  v.  Holllday, 
123  Cal.  26,  65  Pac.  703;    Dunlap  v.  Insor- 
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ance  Co.,  100  CaL  365,  42  Pac.  29;  Hess 
▼.  Oregon  German  Baking  Co.  et  at.,  31  Or. 
603,  49  Pac.  803 ;  Upowicz  T.  Jervls,  200  Pa. 
315,  58  AtL  619;  Johnson  t.  Southern  Pac. 
Co.  et  al.,  157  Cal.  383,  107  Pac.  611. 

The  next  assignment  ojC  error  is  to  the  ef- 
fect that  the  court  erred  In  refusing  to  give 
the  following  requested  instruction:  "The 
court  further  instructs  the  Jury  that  if  they 
believe  from  the  facts  and  circumstances,  as 
given  in  evidence,  the  defendants,  bad  not 
probable  cause  for  the  arrest  of  the  plain- 
tiff, then,  in  sndi  case,  you  may  infer  malice 
from  want  of  such  probable  cause."  The 
court  Instructed  the  Jury  as  follows:  "And 
you  are  Instructed  that  if  you  believe  from 
the  facts  and  circumstances  as  given  in  evi- 
dence that  the  defendants  had  no  probable 
cause  for  suing  out  the  search  warrant 
against  the  plalntifT,  then  you  are  at  liberty 
to  Infer  malice  from  such  want  of  probable 
cause,  if  you  find  from  the  evidence  that 
there  was  want  of  probable  cause."  The  in- 
struction given  seems  fully  to  cover  the 
proposition  of  law  contained  in  the  instmc- 
tlon  requested  and  refused.  Under  such  cir- 
cumstances, it  is  obvious  that  the  action  of 
the  court  below  cannot  be  held  to  be  erro- 
neous. 

On  the  whole,  we  are  sattsfled  that  there 
was  no  reversible  error  committed  by  the 
court  below.  There  is  very  little,  if  any, 
conflict  In  the  evidence  upon  any  material 
point,  and,  from  that  portion  of  It  set  out 
by  Counsel  in  their  respective  briefs.  It  is 
difficult  to  see  how  tb6  jury  could  have 
found  a  verdict  different  from  the  one  re- 
turned. 

The  Judgment  of  the  court  below  Is  there- 
'  fore  affirmed:    All  the  Justices  concur. 


(M  OkL  2S7) 

TRACE!  V.  CRKPIN  et  al. 
(Supreme  Court  of  Oklahoma.    Jan.  IS,  1914.) 

(Syllabut  iy  the  Court.) 

1.  MOBTOAOKS     (i     446*)— FOBBCLOSUBB— COH- 
FLAINT. 

A  complaint,  which  geeks  only  to  foreclose' 
a  mortgage  and  does  not  seek  a  judgment  upon 
the  note  against  the  maker,  uMd  not  ezbibit 
the  note  secured  by  the  mortgage. 

[Bd.  Note. — ^For  other  cases,  see  Mortgages, 
Cent  Dig.  I  1310;    Dec  Dig.  {  4467] 

2.  MOKTOAOES    (8    455*)  — CB08S-BiLL  — SCB- 

jkct-Matteb. 

A  canse  of  action  set  uj>  in  a  croas-bill 
must  be  germane  to  the  original  controversy: 
and  where  a  defendant  seeks  to  set  up  new  and 
distinct  matter,  not  maintainable  under  the  pro- 
visions of  the  Code  as  a  counterclaim,  unless 
such  matter  is  involved  in  a  proper  determina- 
tion of  the  subject-matter  of  the  original  suit, 
a  defendant  wiU  be  required  to.litigate.it  in  a 
separate  action. 

[Kd.  Note.— For  other  cases,   see  Morteages, 
Cent.  Dig.  {{  1320-1833 ;    Dec.  Dig.  |  455.*} 

8.  MoBTOAOES  a  455*)  — Cboss-Biix— FoBK- 
OLOBXTB*  or  Mobtoaok. 

In  an  action  by  a  mortgagee  to  foreclose 
a. mortgage. upon  real  estate,  the  grantee  of  the 


mortgagor  under  a  warranty  deed  sought  by 
cross-petition  to  recover  damages  against  the 
mortgagor  (the  grantor  In  the  warranty  deed) 
for  breaches  of  the  covenants  in  the  warraotr 
deed.  Held,  that  the  matter  set  up  in  the 
cross-petition  Is  not  involved  In  a  proper  de- 
termination of  the  canse  of  action  set  up  in 
the  original  petition,  and  the  trial  court  com- 
mitted no  error  in  striking  out  such  cross-peti- 
tion. 

[BH.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  If  1329-1388;   Dec.  Dig.  i  456.*] 

Error  from  District  Court,  Noble  County; 
"W.  M.  Bowles,  Judge. 

Action  by  Kate  Crepin  and  another  against 
Nettie  B.  Tracey.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

B.  T.  Hainer,  H.  B.  Martin,  Chas.  E.  Bush, 
and  Jno.  Y.  Marty,  Jr.,  all  of  Tulsa,  for 
plaintiff  in  error.  H.  A.  Jobnaon,  of  Perry, 
for  defendants  In  error. 

HATES,  C  J.  Defendant  in  error,  Kate 
Crepin,  brought  this  action  in  the  court  be- 
low a^nst  plaintiff  in  error  and  defendant 
in  error  H.  A.  Johnson  to  foreclose  a  certain 
real  estate  mortgage.  She  alleges  in  her  i)etl- 
tlon  the  execution  of  a  certain  mortgage  to 
her  upon  certain  real  estate  by  defendant  in 
error  H.  A.  Johnson  to  secure  the  payment 
of  an  indebtedness  in  the  sum  of  $500  to 
defendant  in  error  Kate  Crepin,  with  interest 
thereon  at  the  rate  of  7  per  cent,  per  annum 
from  data  She  alleges  the  maturity  of  the 
indebtedness  and  that  there  is  now  a  bal- 
ance due  to  her  on  same  In  the  sum  of  $600< 
She  farther  alleges  that  the  mortgage  had 
been  duly  recorded,  and  that  plaintiff  In 
error,  subsequent  to  the  execution,  delivery, 
and  recording  of  said  mortgage,  claims  to 
have  purchased  the  mortgaged  premises 
from  H.  A.  Johnson;  and  that  she  now  claims 
some  title  and  Interest  therein,  inferidr  and 
subsequent  to  the  lien  created  by  the  mort- 
gage sought  to  be  foreclosed.  She  thereupon 
prays  for  foreclosure  of  the  mortgage.  A 
copy  of  the  mortgage  was  attached  to  the 
petition  In  the  court  below  as  an  exhibit. 
Plaintiff  in  error,  hereinafter  referred  to  as 
"defendant,"  filed  her  motion  to  require  de- 
fendant in  error  Kate  Crepin,  hereinafter  re- 
ferred to  as  "plaintiff,"  to  set  out  or  attach 
aa  an  exhibit  the  note  described  in  the  mort- 
gage to  secure  the  payment  of  which  the 
mortgage  had  been  executed.  The  overruling 
of  this  motion  constitutes  the  first  assignment 
of  error  urged  for  reversal  of  the  cause. ' 

[1]  By  one  of  the  provisions  of  the  Code  of 
this  state,  it  is  required  that  if  an  action, 
counterclaim,  or  set-off  be  founded  on  ac- 
count, note,  bill,  or  other  written  instrument 
as  evidence  of  indebtedness,  a  copy  thereof 
must  be  attached  to  and  filed  with  the  plead- 
ing; and,  if  not  so  attached  and  filed,  the 
reason  therefor  must  be  stated  in  the  plead- 
ing. ,  But  plaintiff  In  .  this  action  does  not 
seek  a  judgment  upon  the  note ;  she .  aska  ■ 
for  no  personal  judgment  against  the  maker 
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thereof,  but  seeks  only  a  jndgiAent  decrcielBK' 
a-  foreclosure  of  her  lien  upon  the  mortsaged 
{Premises.  The  written  lustrumeht  upon 
which  this  action  Is  baaed  Is  the  mortgage: 
It  Is  the  foundation  and  basis  of  the  action. 
It  is  true  that  the  mortgage  is  without  any 
force,  If  there  is  no  debt  which  it  purports 
to  secure;  and  the  note  is  the  evidence  of 
such  Indebtedness.  But  the  purpose  of  this 
action  is  not  to  convert  the  note  into,  a  V^- 
apnal  Judgment  against  its- maker,  but' to 
secure  only  a  decree  of  foreclosure  of  the 
mortgage;  and  the  action  Is,  we  think,  not 
founded  upon  the  note,  in  the  sense,  contem- 
plated by  the  foregoing  statute,  which  re- 
quires that  a  copy  of  the  instrument  must  be 
attached  to  and  fQed  with  the  pleading. 
Sperry  et  aL  t.  JDlckinson  et  aU  82  Ind.  132 ; 
Shin  T.  Bosart,  72  Ind.  105;  27  Cya  1583. 

[t,  S]  Defendant  in  her  answer  denied  all 
the  allegations  of  plalnttfTs  petition,  includ- 
ing the  allegation  of  the  execution  and  deliv- 
ery of  the  mortgage.  She  also,  by  way  of 
cross-petition,  alleged  that  she  had  bought 
the  property  covered  by  the  mortgage  from 
her  Godefendant,  H.  A.  Johnson,  who  con- 
veyed the  same  to  her  by  warranty  deed,, 
warranting  the  title  to  her  clear  and  free  of 
all  liens  and  incumbrances.  She  alleges  sons 
other  matters  in  her  cross-petition  which  are 
irrelevant  and  need  not  be  considered  here. 
She  alleges  that  the  covenant  of  warrani7 
contained  in  her  said  deed  from  her  code- 
fendant,  Johnson,  had  been  broken  by  the 
assertion  of  the  mortgage  dedared  upon  In 
plaintiff's  petition  to  her  damage  in  the  sum 
for  which  said  mortgage  is  sought  to  be 
foreclosed;  and  she  thereupon  prays  that  she 
have  and  recover  from  her  codefendant,  H. 
A.  Johnson,  the  sum  of  $606,  with  interest 
thereon  from  the  date  of  the  commencement 
of  the  action,  or  for  whatever  lien  may  be 
adjudged  and  decreed  against  her  property 
in  tids  action.  Her  codef«idant,  H.  A.  John- 
son, moved  to  strike  out  the  cross-petition, 
upon  the  ground  that  it  was  not  germane  to 
the  issues  involved  in  the  cause  of  action 
set  up  in  plaintlCT's  petition,  and  plaintiff 
demurred  to  said  cross-petition  upon  the  same 
ground.  The  motion  to  strike  the  cross- 
petition  and  the  demurrer  thereto  were  both 
sustained.  This  action  of  the  court  }a  com- 
plained of  in  one  of  the  assignments.  Under 
the  provisions  of  the  Code,  a  defendant  may 
in  his  answer  state  any  new  matter  consti- 
tuting a  defense,  counterclaim,  set-off,  or  a 
rif^t  to  relief  concerning  the  subject  of  the 
action.  Section  4746,  Rev.  Laws  1910.  But 
"fhe  right  to  relief  concerning  the  subject 
of  the  action  •  •  •  most  be  a  right  to 
relief  necessarily  or  properly  involved  in  the 
action  for  a  complete  determination  thereof, 
or  Settlement  of  the  question  Involved  there- 
in. Provided,  that  either  party  can  plead 
and  prove  a  set-off  or  counterclaim  of  the 
proper  nature,  in  defense  of  the  llabllily 
sought  to  be  enforced  by  the  other  party,  and 


It  shall  not  be  necessary'  that  such  set-oft 
jBhall  exist  a»  between  all  parties  plaintiff 
and  defendant  in  such  suit,  but  any  party 
may  enforce  his  set-off  or  counterclaim 
against  the'  liability  sought  to  be  enforced 
against  him."    Section  4746,  Rev.  Laws  1810. 

Under  the  chancery  practice,  where  the 
purpose  of  the  crosfhbill  Is  merely  to  set  up 
a  '  defense,  it  Is  not  required  to  be  based 
upon  equitable  grounds,  nor  to  seek  equita- 
ble reUef.  Story's  Eq.  Plead.  S  638 ;  I^elson  V. 
Dunn,  15  Ala.  601.  Bat  when  the  purpose  «f 
the  cross-blU  seeks  to  do  more  than  set  up  a 
defense  and  seeks  afBrmative  relief,  under  the 
ichancery  practice  its  scope  must  be  limited  to 
^matttfs  oognhi^able  in  a  court  of  equity. 
Trapnell  v.  Hill,  31  Ark,  345;  Jackson  ▼. 
Simmons,  38  a  C.  A.  614,  98  Fed.  768;  Beal 
V.  Smlthpeter,  65  Tenn.  (6  Baxt)  856. 

Assuming  without  deciding  that  under  the 
liberal  provisions  of  the  Code  new  matters 
cognizable  only  at  law  and  In  respect  to 
which  the  law  furnishes  an  adeqi;ate  and 
complete  remedy  may  be  Introduced  by  cross- 
bill, It  Is  dear  that,  by  the  statute  quoted 
above,  the  cause  of  action  set  up  in  the  cross- 
bill must  be  'germane  to  the  original  con- 
troversy; and  where  a  defendant  seeks  to 
set  up  new  and  distinct  matter,  not  main- 
tainable under  the  provisions  of  the  Code  as 
a  counterclaim,  unless  such  matter  is  in- 
volved in  a  proper  determination  of  the 
subject-matter  of  the  original  suit,  the  defend- 
ant will  be  required  to  litigate  it  In  a  sep- 
arate action.  6  Encyc.  of  PI.  &  Pr.  678.  A 
complete  .disposition  of  plaintiff's  cause  of 
action  in  the  Instant  case  may  be  had  with- 
out any  oonalderaaon  of  the  subject-matter 
of  the  cross-bill.  The  breach  by  the  mort- 
gagor of  the  warranty  contained  In  the  con- 
veyance to  the  grantee  constitutes  no  defense 
to  the  plaintiff's  (mortgagee's)  cause  of  ac- 
tion. It  arises  wholly  upon  a  separate  and 
indei>endent  contract,  to  wit,  niwn  the  cove- 
nants In  the  warranty  deed.  The  subject- 
matter  of  the  original  bill  is  the  determina- 
tion of  the.  existence  of  idalnUff's  mortgage 
and  the  Hen  created  thereby,  of  the  amount 
of  indebtedness  secured  by  said  lien,  and  the 
subjection  of  the  mortgaged  property  to  the 
payment  of  same.  It  is  true  that  the  sub- 
ject-matter of  the  cross-bill  relates  remote- 
ly to  the  subject-matter  of  the  original  bill, 
In  that  the  covenants  of  warranty  relate  to 
the  title  of  the  land  covered  by  jthe  mortgage, 
and  the  violation  of  said  covenants  results 
from  the  Uen  of  plaintiff's  mortgage;  but 
the  determination  of  the  matters  set  up  in 
the  cross-bill  is  not  necessary  to  a  complete 
adjudication  of  the  subject-matter  of  the 
original  bill,  and  can  and  should  he  litigated 
la  a  separate  action. 

It  Is  also  Insisted  that,  because  plaintiff 
does  not  seek  a  personal  Judgment  upon  the 
note,  he  cannot  foreclose  the  lien  of  his  mort- 
gage ;  but  this  contention  cannot  be  sustain- 
ed.   It  was  not  necessary  that  plaintiff  make 
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tbe  mortgagor,  who  had  conveyed  away  all 
his  Interest  in  the  mortgaged  premises  subse- 
quent to  the  execution  of  the  mortgage,  a 
party  to  the  foreclosure  proceeding.  He 
could  have  proceeded  against  the  grantee 
alone  for  a  decree  foreclosing  the  lien  and 
directing  a  sale  of  the  mortgaged  premises 
in  satisfaction  of  the  amount  due.  Jones  et 
aL  V.  Lapham,  15  Kan.  S40;  Knetzer  ▼. 
Bradstreet,  1  O.  Greene  (Iowa)  882;  9  En- 
cjc  of  PL  &  Pr.  128. 

The  Judgment  of  the  trial  court  is  affirmed. 
All  tbe  Justices  concur. 

(U  OU.  S82) 

OT.  U)mB  &  8.  P.  R.  CO.  T.  WALKER. 
(Supreme  Court  of  Oklahoma.    Jan.  19,  1914.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  133  Pac.  185. 

PER  CURIAM.  Since  the  original  opin- 
ion was  handed  down  in  this  cause,  the  de- 
fendant in  error  has  filed  with  the  clerk  of 
this  court  a  remittitur  in  tbe  sum  of  $200, 
as  required  in  the  original  opinion.  Upon 
consideration  of  the  petition  for  rehearing. 
It  hhs  been  determined  that  the  original  opin- 
ion filed  herein  should  be  adhered  to,  and' 
that  the  petition  for  rehearing  should  be  de- 
nied, and  the  Judgment  appealed  from,  when 
credited  with  the  amount  of  tbe  remittitur, 
should  be  affirmed. 

(40  OkL  158) 

ST.  LOUIS  &  S.  F.  R.  CO.  V.  COX,  PBERT 

«c  MURRAY. 
(Supreme  Court  of  Oklahoma,    Jan.  13,  1914.) 

(Byllahut  hy  the  Court.) 
X.  Appkai.  aro  Eebob  (I  1170*)— Habuless 

EBBOB— PlXADINO. 

The  court  Id  every  stage  of  action  must 
disregard  any  error  or  defect  In  tbe  pleadings 
or  proceedLDgs  which  does  not  affect  the  sub- 
itantial  rights  of  tbe  adverse  party,  and  no 
judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect. 

(a)  Whilst  the  motion  on  the  part  of  defendant 
to  require  plaintiffs  to  make  more  definite  and 
certain  the  petition  should  have  been  sustain- 
ed, yet,  when  it  appears  from  defendant's  an- 
swer that  it  was  not  prejudiced  thereby,  no  re- 
versible error  resulta. 

fEd,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  4032,  4000,  4075,  4008, 
4101,  4454,  4540-4545;    Dec.  Dig.  {  1170.*] 

2.  Carbiebs  (M  11,  158*)— Commerce  (J  8*)— 

SniPMENT    CoNTBACT-rLlMlTATIO.'*    OF    LIA- 
BILITY. 

On  account  of  the  passage  of  the  act  of 
Congress  of  June  20.  1906,  c.  3591,  34  St.  at 
L.  584  (U.  S.  Comp.  St.  Supp.  1011,  p.  1284). 
tbe  state,  under  its  police  power,  has  ceased  to 
have  the  authority  to  pass  acts  relative  to  con- 
tracts made  by  carriers  pertaining  to  interstate 
shipments,  and  section  0  of  article  23  (section 
35^  Williams'  Ann.  Const.  Okl.)  of  tbe  Con- 
stitution of  this  state  applies  only  to  intra- 
state shipments  (following  Adams  Express  Co. 
V.  Croninger,  220  U,  S.  491,  3:1  Sup.  Ct  148, 
57  L.  Ed.  314,  44  1>.  R.  A.  (N.  S.)  -•,57. 
(a)  As  to  intrastate  shipments,  the  common- 


law  liability  of  the  carrier  for  the  saf^  car- 
riage of  property  may  be  limited  by  a  spedal 
contract  with  the  shipper,  where  such  contract, 
being  supported  by  a  consideration,  is  reason- 
able and  fairly  entered  into  by  the  shipper,  and 
does  not  attempt  to  cover  losses  caused  by  the 
negligence  or  misconduct  ot  th«  carrier  (fol- 
lowing Adams  Express  Co.  v,  Croninger,  supra). 

(b)  As  to  intrastate  shipments,  only  such 
contracts  as  are  made  between  the  earner  and 
the  shipper  pursuant  to  rules  and  regulations 
adopted  by  the  C!orporation  Commission  of  this 
state  are  valid. 

(c)  All  contracts  or  bills  of  lading  made  or 
Issued  by  carriers  as  to  intrastate  shipments, 
which  are  inconsistent  with  the  rates,  charges, 
classifications,  rules,  and  regulations  adopted 
by  the  Corporation  Commission  of  this  state,  are 
void. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  U  2,  3,  663-667.  699-703%,  708- 
710,  718,  718%:  Dec.  Dig.  M  11,  158;*  Com- 
merce, Cent  Dig.  {  5 ;    Dec.  Dig.  {  &•] 

8.  Tbiai.  (I  260*)— Refusal  of  Instbuctioko 
Covered. 

Although  Instructions  which  were  asked  on 
the  part  of  the  plaintiff  in  error  bat  refused  by 
the  trial  court  may  correctly  define  the  law  ap- 
plicable to  tbe  issue  or  issues  in  tbe  case,  yet, 
if  the  subject  upon  which  tbe  instruction  was  re- 
quested is  fully  covered  in  the  general  charge, 
no  reversible  error  results. 

iBd.  Note.— For  other  cases,  see  Trial,  C!ent. 
|.  H  661-669;    Dec.  Dig.   {  260.*] 

4.  Cabbiebs  (J  230*)— Delated  SniPUENT— 
AonoR  roB  Damages — Instbuctiox. 

The  following  instruction  was  refused: 
"An  exemption  in  the  bill  of  lading,  pro- 
viding that  the  carrier  shall  not  be  liable  for 
damai;es  for  delay  in  reaching  market,  is  valid 
and  binding  on  the  plaintiffs,  sithougb  the  op- 
tion or  opportunity  to  ship  said  cattle  under  a 
higher  rate  at  carrier's  risk  was  not  actually 
presented  to  the  shipper  by  the  carrier." 

Held  that,  as  said  instruction  was  properly 
refused  and  did  not  contain  a  limitation  that 
the  carrier  shall  tie  liable  for  damages  for  de- 
lay in  reaching  market,  when  luch  delay  t*  not 
oooaiioned  by  aeti  of  negligence  or  of  omi»$ion 
on  the  part  of  the  carrier,  it  is  valid  and  bind- 
ing upon  tbe  plaintiffs,  although  the  opportunity 
to  ship  said  cattle  at  a  high  rate  at  carrier's 
risk  was  not  actually  presented  to  tbe  shipper 
by  tbe  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {{  061.  962;    Dec.  Dig.  i  230.*] 

5.  Cabbiebs  (|  228*)  —  Shipment  of  Livb 
Stock— Damages  from  Delay— Contract^ 
liiMiTATioN  of  Liability  — Bubde.n  of 
Proof. 

The  plaintiffs  having  declared  upon  a  com- 
mon-law cause  of  action!  and  the  defendant  by 
answer  pleaded  that  the  shipment  was  mads 
under  a  special  contract  and  under  the  terms 
of  said  contract  it  was  exonerated  from  dam- 
ages. Held,  that  after  the  plaintiff  proved  that 
tbe  shipment  was  made  by  them  the  burden 
shifted  to  the  defendant  to  prove  that  it  was 
maJe  under  a  special  contract,  under  tbe  terms 
of  which  it  was  released. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  057-900;    Dec.  Dig.  |  22&*J 

0.  Carriers  (|  230*)  —  Shipment  of  Live 
Stock  — Damages  from  Delay  — Instruc- 
tion. 

The  following  instruction  was  given  by  tbe 
trial   court: 

"You  are  instructed,  in  esse  you  find  for  the 
plaintiffs,  their  measure  of  damages  will  l>e  tbe 
amount  of  sliriiiknge  or  loss  of  wciiilit.  if  any, 
by  reason  of  unreasonable  delay,  that  ii.  in  tbe 
event  you   find   there  was  an  unreiiaimable  de- 
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lay,  and  tbe  decline  in  the  market.  If  any,  i» 
'  ahown,  between  the  day  said  cattle  shoald  niiTe 
arrived  and  tbe  day  the  aald  cattle  were  actual- 
ly delireicU  and  aold,  together  mith  any  eapenae 
connected  with  the  handling  and  feeding  of  the 
cattle  in  traheit  [italics  oars],  and  also  the  dif- 
ference between  the  market  Titlae  of  said  catUe, 
if  any,  by  being  in  a  stale  and  unmarketable 
condition,  and,  by  considering  these  different 
items,  you  will  arrive  at  the  amount  of  dam- 
ages the  plaintiffs  have  sustained,  if  any,  and 
find   accordingly." 

The  shipment  being  interstate,  and  the  con- 
tract providing  that  the  "shipper  shall  load, 
unload,  feed,  water,  and  attend  to  the  live  stock 
at  bis  own  expense"  and  that  the  "company 
shall  stop  the  cars  at  any  of  its  stations  where 
it  has  facilities  for  so  doing,  for  feed,  water  and 
rest,  upon  the  written  request  of  the  shipper 
or  attendant  in  charge,  who  shall  make  such 
request  when  necessary,"  it  was  the  duty  of 
tbe  shipper  to  load,  unload,  feed,  water,  and 
attend  to  the  live  stock  at  bis  own  expense 
while  in  transit,  except  in  case  of  unreasonable 
delay  on  account  of  the  acts  of  negligence  or 
omission  on  the  part  of  the  carrier,  in  which 
event  the  carrier  would  be  liable  for  damages 
for  the  additional  expense  for  loading,  unload- 
ing, feeding,  and  watering,  field,  that  tbe  in- 
struction, ^ven  as  applicable  to  the  evidence 
contained  in  the  record  in  that  it  authorized 
recovery  as  damages  all  tbe  expense  of  the 
handling,  feeding,  and  watering  uiid  cattle  in 
transit,  constituted  reversible  error. 

[Ed.  Note.— For  other  cases.  See  Carriers, 
Gent  Dig.  H  061,  962 ;    Dec.  Dig.  f  230.*] 

Error  from  County  Court,  Grady  County; 
N.  M.  Williams,  Judge. 

Action  by  Cox,  Peery  &  Murray  against 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany for  damages  to  a  delayed  shipment  of 
cattle.  Judgment  for  plalntltts,  and  defend- 
ant brings  error.    Reversed  and  remanded. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
KUenschmidt,  of  Oklahoma  City,  for  plaintiff 
in  error.  F.  E.  Riddle,  of  Clilckasba,  for  de- 
fendants in  error. 


WILLIAMS,  J.  Tills  proceeding  In  error 
Is  to  review  tbe  action  of  the  trial  court  In 
an  action  wherein  the  defendants  in  error,  as 
plaintiffs,  sued  the  plaintiff  in  error,  as  de- 
fendant, to  recover  damages  for  the  negligent 
delay  of  'a  shipment  of  cattle  between  the 
points  of  Cyril,  Okl.,  and  Kansas  City,  Mo.; 
tbe  alleged  damage  or  injury  being  shrinkage 
in  the  weight  of  the  cattl^  and  the  decline  in 
the  market.  The  parties  will  be  hereinafter 
referred  to  In  the  manner  in  which  they  ai>- 
peared  in  the  trial  court 

Tbe  plaintiffs  declared  upon  a  common- 
law  cause  of  action  against  the  carrier,  who, 
by  way  of  answer,  pleaded  that  the  shipment 
was  carried  under  and  by  virtue  of  a  special 
contract  of  shipment,  by  the  terms  of  which 
the  shippers,  in  consideration  of  a  lower 
rate,  agreed  to  limit  the  liability  of  the  car- 
rier In  several  particulars. 

[1]  1.  Was  reversible  error  committed  in 
overmling  defendant's  motion  to  have  plain- 
tiffs' petition  made  more  definite  and  cer- 
tain? rinlntlffs'  action  was  based  upon  de- 
lay in  tbe  shipment  reaching  the  market,  It 


being  contended  that  by  reason  of  such  dela; 
(1)  the  cattle  lost  in  flesh  and  shrunk  in 
weight  about  60  pounds  per  head,  (2)  tbe 
market  declined  about  25  cents  per  hundred 
weight,  and  (3)  outlay  of  expense  for  extra 
feed  in  the  sum  of  $29;  the  total  (fomage 
claimed  being  ${S60.  The  motion  to  make 
more  definite  and  certain  asks  that  plain- 
tiffs be  required  to  allege  whether  said  cat- 
tle were  shipped  by  contract  in  parol  or  in 
writing,  and,  If  in  writing,  that  a  copy  be 
attached,  and,  further,  to  state  what  portion 
of  the  said  sum  of  $560  represented  tbe  de- 
cline in  the  market  and  loss  by  shrinkage, 
and,  further,  to  state  tbe  kind  of  cattle  of 
which  said  shipment  consisted.  The  defend- 
ant, after  said  motion  was  overruled,  answer- 
ed (1)  by  general  denial  and  (2)  by  alleging 
that  plaintiffs  delivered  to  the  defendant  for 
shipment  129  head  of  cattle  to  be  transported 
from  Cyril,  GUI.,  to  Kansas  City,  Mo.;  the 
same  being  loaded  in  five  cars  and  consigned 
to  the  Godair  Crowley  Commission  Company 
at  Kansas  City,  Mo.,  and  that  the  said  cattle 
were  accepted  by  the  defendant  and  carried 
under  and  by  virtue  of  two  contracts  in  writ- 
ing, executed  by  Tom  Peery  as  agent  for  Cox, 
Peery  ft  Murray,  copies  of  which  contracts 
were  attached  to  the  answer  as  Exhibits  A 
and  B.  The  court  in  every  stage  of  action 
must  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  adverse 
party,  and  no  Judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect 
Section  4791,  Rev.  L.  Okl.  1910. 

By  the  answer  filed  by  the  defendant.  It 
appears  that  it  was  advised  as  to  tbe  char- 
acter of  the  cattle  received  for  shipment 
and,  if  it  bad  not  been  familiar  with  tbe 
contents  and  character  of  the  contract,  it 
could  not  have  attached  copies  of  same  to  the 
answer.  From  plaintiffs'  petition  it  appears 
that  damages  were  claimed  on  account  of 
shrinkage,  and  also  decline  in  the  market. 
Whilst  the  motion  to  make  more  definite  and 
certain  should  have  been  sustained,  yet, 
under  the  provisions  of  section  4791,  supra, 
reversible  error  was  not  committed,  as  the 
rights  of  the  defendant  were  not*  prejudiced. 

[2]  2.  The  contracts  in  writing  under 
which  ffxe  shipment  was  made,  contained 
the  following  paragraphs: 

"5.  Lire  stock  is  not  to  be  transported  or 
delivered  within  any  specified  time,  nor  in 
season  for  any  particular  market.  Tbe  com- 
pany shall  not  be  liable  for  delay  caused 
by  storms,  rains,  failure  of  engines,  cars  or 
machinery,  obstructions  to  the  track,  or  from 
any  cause  whatever." 

"17.  The  shipper  acknowledges  that  he  has 
had  the  option  of  shipping  the  lire  stock  ut 
carrier's  risk,  at  a  higher  rate,  or  under  this 
contract,  at  a  lower  rate,  and  that  he  ha» 
elected  to  make  this  contract  and  accept  tbe 
lower  rate." 
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This  was  as  IntersUte  shipment  On  ac- 
count of  the  ps8SBg6  of'  the  act  of  Congress 
of  June  29,  1906,  c.  3691,  34  St  at  U  684 
(U.  S.  Comp.  St'  Supp.  1911,  p.  1284).  the 
state,  nnder  its  poHce  power,  has  ceased  to 
have  ihe  authority  to  pass  acts  relative  to 
contracts  made  by  carriers  pertaining  to 
Interstate  shipments.  'The  Supreme  Court 
of  the  United  States  has  repeatedly  so  held 
within  the  last  year,  and  these  decisions  are 
binding  and  controlling  on  this  court  The 
cases  decided  by  the  Supreme  Court  of  the 
United  States  on  this  question  are  Adams 
Express  Co.  ▼.  Oronlnger,  226  U.  S.  491,  33 
Sup.  Ct  148,  67  L.  Ed.  314,  44  L.  R.  A. 
(N.  S.)  257 ;  M..  BL  A  T.  Ry.  Co.  ▼.  Harriman, 
227  U.  S.  657,  S3  Sup.  Ct  397,  57  L.  Ed.  690 ; 
K.  O.  8.  Ry.  Co.  ▼.  Carl,  227  ,U.  S.  639,  38 
Sup.  Ct  391,  67  L.  Ed.  683 ;  C,  B.  &  Q.  By. 
Co.  ▼.  Miller,  226  U.  S.  613,  33  Sup.  Ct  155, 
67  Ll  Ed.  823;  C  St  P.,  M.  &  O.  R.  Co.  v. 
Latta,  226  U.  S.  519,  83  Sup.  Ct  165,  67  U 
Ed.  328.  After  the  Supreme  Court  of  the 
United  States  announced  this  rule,  this  court 
recognized  it  as  an  absolute  governing  au- 
thority and  followed  same.  St  L.  A  S.  F.  R. 
R.  Co.  ▼.  Bllby.  85  OkL  689,  130  Pac.  1089. 
See,  also,  M.,  K.  A  T.  Ry.  Ca  y.  Walstoo, 
133  Pac.  42.  Under  the  holding  in  the  fore- 
going cases  in  Interstate  shipments  the  oom- 
mon-law  liability  of  the  carrier  for  the  safe 
carriage  of  property  may  be  limited  by  a 
special  contract  witii  the  shipper,  where  such 
contract,  being  supported  by  ^  consideration, 
is  reasonable  and  fairly  entered  Into  by  the 
shipper,  and  does  not  attempt, to  cover  losses 
caused  by  the  negligence  or  misconduct  of 
the  carrier.  Paragraph  6  of  the  contract  of 
shipment  in  question  does  not  protect  as  to 
"losses  caused  by  the  negligence  or  miscon- 
duct of  the  carrier."  Where  it  stipulates 
that  the  carrier  shall  not  be  liable  for  delay 
caused  by  "failure  of  engines,  cars,  or  ma- 
chinery, obstructions  to  the  track,  or  from 
any  cause  whatever,"  if  "such  failure  of 
engines,  cars  or  machinery  or  obstruction  to 
the  track,  or  from  any  cause  whatever"  re- 
sulted from  any  act  of  negligence  or  act  of 
omission  or  misconduct  which  the  law  re- 
quired the-  carrier  to  perform,  such  clause 
would  not  operate  to  exonerate  or  release 
the  carrier  from  such  damages.  An  identical 
question  was  under  consideration  in  St  Ll 
A  S.  F.  B.  Co.  T.  Bilby,  supra,  wherein  it  was 
said:  "If  the  failure  to  deliver  within  a 
reasonable  time,  so  as  to  reach  a  particular 
market  is  occasioned  by  the  negligence  or 
acts  of  omission  on  the  part  of  the  carrier,  it 
Is  liable,  regardless  of  any  contract  to  the 
contrary.  The  carrier  is  liable  for  delay  oc- 
casioned by  failure  of  engines,  cars,  ma- 
chinery, obstructions  to  the. track,  or  for  any 
cause  whatever,  where  such  intervening 
cause  results  from  the  negligence  or  act  of 
omission  on  the  part  of  the  carrier." 

Under  the  application  of  the  foregoing 
rule,  the  court  did  not  commit  reversible  error 
4n  overruling  the  demurrer  to  the  evldenca 


Annstreng,  Byrd  A  Co.  r.  III.  Gent  B,  Go.,  26 
OW.  352, 109  Pac.  218,  29  L.  B.  A.  (N.  S.)  671; 
St  U  &  8.  F.  R.  Co.  V.  Peery,  l38  Pad,  1027, 
decided  at  this  term. 

[4]  The  defendant  asked  the  'court  to  in- 
struct the  Jury  as  follows: 
.  (1)  "An  exemption  ip  the  bill  of  lading, 
providing  that  the  carrier  shall  not  be  liSble 
in  damages  for  delay  in  reaching  the  market 
Is  valid  and  binding  on  the  plaintiffs,  al- 
though the  option  or  opportunity  to  ship  said 
cattle  under  a  higher  rate  at  carrier's  risk 
was  not  actually  presented  to  the  shipper  by 
the  carrier.     . 

(2)  "Tou  are  further  Instructed  that  the 
burden  is  on  the  plaintlft  to  prove  his  case 
by  a  preponderance  of  the  evidence,  and.  In 
tl>e  absence  of  any  proof  that  the  defendant 
was  negligent  In  transporting  said  cattle, 
then  your  verdict  should  be  for  the  defend- 
ant" 

The  first  instruction  was  properly  refus- 
ed in  that  It  did  not  state  that  the  exemptiou 
in  the  bill  of  lading  providing  that  the  inter- 
state carrier  should  not  be  liable  for  damages 
for  delay  in  reaching  the  market  when  such 
exemption  does  not  cover  acts  of  negligence 
or  of  omission  on  the  part  of  the  carrier.  Is 
valid  and  binding  on  the  plaintiff,  if  the 
shipper  had  a  reasonable  opportunity  to  ship 
said  cattle  under  a  higher  rate  at  carrier's 
risk,  but  declined  to  so  ship  under  said  high- 
er rate,  and  elected  to  ship  under  a  lower 
rate  with  such  exemption  provisioh  contained 
therein. 

[3]  As  to  the  second  instruction,  it  was  sub- 
stantially covered  in  the  general  Chai^. 
Such  being  the  case,  its  refusal  was  without 
error.    8t  L.  A  8.  F.  R.  R.  Go.  v.  Bllby,  supra. 

Instruction  No.  12,  glvra.  Is  as  follows: 
"You  ar6  Instructed  that,  although  you  may 
believe  from  the  evidence  that  the  contract 
introduced  in  evidence  by  the  d^endant  was 
signed  by  one  of  the  plaintUfs  and  waa  land- 
ing upon  said  plaintiffs,  yet  you  are  farther 
instructed  that  that  would  not  prevent  plain- 
tiffs from  recovering  in  tliis  case,  and  before 
yon  can  find  for  the  defendant  the  defendant 
company  must  prove  by  a  preponderance  of 
the  evidence  that  the  cause  of  the  delay  and 
injury  to  plaintiffs'  cattle,  if  you  find  that 
there  was  such  unreasonable  delay  and  that 
plaintiffs  were  damaged  thereby,  was  within 
some  one  of  the  exceptions  contained  In  said 
contract  pleaded  by  the  defendant  company." 

[i]  The  contention  is  made  that  said  in- 
struction places  the  burden  of  proof  upon  the 
defendant  to  show  that  it  was  not  negligent, 
and,  in  fact,  instructs  the  Jury  that  unless 
the  defendant  excuses  Itself  by  showing  that 
the  delay  comes  within  some  one  of  the  ex- 
ceptions contained  in  the  written  contract 
they  shall  return  a  verdict  for  the  plaintiff. 
If  such  contention  is  sound,  the  Instruction 
misstates  the  law.  Assume  that  the  contract 
was  properly  executed  by  plaintiffs,  yet  ttoit 
does  not  per  se  prevent  plalntlffa  from  recov- 
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ering.  Tbe  bistniction  goes  further  to  the 
effect  that,  it  the  jury  found  that  the  delay 
Teas  anreasonable  and  plaintiffs  were  dam- 
aged thereby,  that  then  In  order  for  the  de- 
fendant to  exonerate  itself  it  mast  show  that 
the  canse  of  such  delay  and  the  injury  to 
plaintiffs  entirely  came  within  one  of  the  ex- 
ceptions contained  in  said  contract  by  which 
the  defendant  claimed  to  be  released  from 
auch  damagea  Whilst  we  dd  not  commend 
the  form  in  which  the  instruction  is  drawn 
as  a  model,  yet  we  think  it  states  the  rute 
of  law  correctly.  The  fact  that  paragraph 
6  stlpnlates  that  the  "live  stock  is  not  to  be 
transported  or  delivered  within  any  specified 
time,  nor  in  season  for  any  particular  mar- 
ket," does  not  permit  the  carrier  to  unreason* 
4bly  delay  the  shipment  in  transit  Whilst 
the  carrlCT  owes  the  shipper  the  duty  to  de- 
liver the  etilpment  within  a  reasonable  time, 
and  the  defendant  having  set  np  the  contract 
by  which  it  claimed  to  be  released  from  dam- 
ages, it  was  Incnmbent  upon  It  to  prove  the 
case  within  such  exceptions. 
'  [I]  There  is  no  meilt  in  the  contentian  that 
instructions,  13,  14,  15,  and  16,  as  given,  are 
erroneous. 

Instruction  15  is  as  follows:  "Tou  are 
Instructed  in  case  yon  find  for  the  plaintiffs 
their  measure  of  damages  will  be  the  amount 
of  shrinkage  or  loss  of  weight,  if  any,  by 
reason  of  unreasonable  delay,  that  is  in  the 
event  you  find  there  was  an  unreasonable  de- 
lay, and  th«  decline  In  the  market,  if  any 
is  shown,  between  the  day  said  cattle  should 
have  arrived  and  been  sold,  and  the  days  said 
cattle  were  actually  delivered  and  sold,  to- 
gether with  any  expense  connected  with  the 
handling  and  feeding  of  the  cattle  in  tran- 
sit, and  also  the  difference  between  the  mar- 
ket value  of  said  cattle,  It  any,  by  being  in  a 
stale  and  unmarketable  condition,  and,  by 
considering  these  dlfCerent  items,  you  will  ar- 
rive at  the  amount  of  damage  the  plaintiffs 
have  sustained,  if  any,  and  find  accordingly." 
Objection  is  made  that  by  this  instruction 
the  Jury  were  permitted  to  find  as  a  part  of 
the  damages  "expense  connected  with  tbe 
handling  and  feeding  of  the  cattle  in  tran- 
sit- 
Paragraph  10  of  the  contract  Is  as  follows: 
"The  shipper  shall  load,  unload,  feed,  water 
and  attend  to  the  live  stock  at  his  own  ex- 
pense. The  company  shall  stop  the  cars  at 
any  of  its  stations  where  it  has  facilities  for 
so  doing,  for  feed,  water  and  rest  upon  the 
written  request  of  the  shipper  or  attendant 
in  charge,  who  shall  make  such  request  when 
necessary."  Bowever,  if  the  shipment  was 
delayed  on  acc(mnt  of  the  negligence  or  act 
of  omission  on  the  part  of  the  carrier,  the 
additional  expense  Incurred  by  the  shipper 
In  handling  and  feeding  the  cattle  would  be 
recoverable  as  damages.  By  this  Instruction 
ttie  Jury  was  not  so  'confined.  In  this  the  court 
erred.  Should  this  operate  as  reversible  er- 
ror?  The  giving  of  abstract  instructions  will 


not  warrant  a  reversal  unless  injury  is  shown 
or  the  Jury  were  misled.  38  Cyc.  614,  and 
section  4971,  Rev.  U  of  Okl.  1910. 

The  record  discloses  that  the  two  sales 
accounts  covering  the  sale  of  these  cattle, 
and  containing  the  following  items,  on  mo- 
Jon  of  plaintiff,  were  read  in  evidence: 

(1)  Charges:  Frel);ht  and  feed  «n  route  $278  00 

Yardage  25  00 

Hay,  700  lb*  6  30 

(2)  Charges:  Freifiht  and  feed  en  route      77  87 

Yardage  8  CO 

Hay.  126  Iba  1  13 

It  is  immaterial  whether  the  same  was 
competent  as  such  evidence  was  admitted 
and  considered  by  the  Jury.  We  are  unable 
to  determine  how  much  the  Jury  allowed  for 
feeding  whilst  In  transit,  or  how  much  the 
plaintiff  was  entitled  to  recover  on  account 
of  the  extra  feeding  incident  to  the  delay. 
It  follows  that  under  this  status  of  tbe  rec- 
ord this  case  must  be  reversed,  for  injury 
evidently  operated  on  account  of  this  er- 
roneous instruction.  At  the  same  time  we 
are  unable  to  measure  this  injury  so  as  to 
have  it  cured  by  a  remittitur.  If  such  were 
reasonable  and  practical,  we  would  take  that 
course  rather  than  reverse  and  remand  the 
cause  for  another  trial. 

The  other  questions  raised  will  riot  be  con- 
sidered, as  it  is  not  likely  that  they  will 
arise  upon  another  trial;  for  In  the  admis- 
AoD  of  tbe  evidence  all  such  objections  can  be 
obviated. 

The  Judgment  of  the  lower  court  Is  revers- 
ed and  remanded,  with  instructions  to  grant 
a  new  trial  and  proceed  in  accordance  with 
this  opinion. 


(40  Okl.  S06) 
KENNEDY  MBROANTILB  CO.  ▼.  DOBSON 

et  aL    (BAEDSLBX,   Intervener). 
(Supreme  Court  of  Oklahoma.    Jan.  13,  1914.) 

(8vltalm$  ly  iha  Oowrt.) 

Appeal  and  Ebbor  (I  839*)— Tnnt  fob  Ap- 
FKAii— Dissolution  or  Attachmsnt. 

When  an  order  dlachsrgiag  or  dissolving 
an  attacbmeat  is  made,  by  reason  of  section 
5266,  Rev.  Laws  1910,  the  party  who  obtains 
such  attachment  if  he  desires  to  have  the  or- 
der dissolving  or  discharging  same  reviewed, 
must  excq>t  to  such  oider  and  bs.ve  tbe  court 
or  judge  granting  said  order  of  diseolation  iix 
a  time,  not  exceeding  30  days,  within  which  pe- 
tition in  error  shall  be  filed  with  the  clerk  of 
the  Supreme  Court;  and,  when  the  same  Is 
not  filed  with  the  clerk  of  the  Supreme  Court 
within  30  days  after  making  such  order,  the 
appeal  will  be  dismissed  for  want  of  Jurisdic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  1883-1887:  Dec  Dig.  { 
33».*]     . 

Appeal  from  County  Court,  Major  Coun- 
ty;   F.  W.  Madison,  Ju^ge. 

Action  by  the  Kennedy  Mercantile  Com- 
pany, a  corporation,  against  t>.  D.  Dobson 
and  another,  and  S.  J.  Bardsley  intervened. 
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From  an  order  dlswlvlng  an  attachment, 
plaintiff  appeals.    Dismissed. 

Adam  S.  Garis,  of  Enid,  and  O.  M.  Evans, 
of  Fairrlew,  for  plaintiff  In  error.  Morse  & 
Standeven,  of  Hobart,  for  defendants  In  er- 
ror, L.  D.  Dobson  and  L.  A.  Woody.  Barda> 
ley  &  Wells,  of  Fairrlew,  for  intervener. 

HATES,  0.  J.  This  is  an  appeal  from  an 
order  of  the  county  court  of  Major  county, 
dissolving  an  attachment  Our  attention  has 
been  called  to  the  fact,  however,  that  the 
proceeding  was  not  begun  in  this  ^ourt  un- 
til more  than  30  days  from  the  date  of  the 
order  appealed  from. 

By  section  5266,  Rev.  Laws  1910,  when  an 
order  discharging  an  attachment  is  made  in 
a  case,  the  party  who  obtains  such  attach- 
ment, and  who  desires  to  have  such  order 
reviewed,  is  required  to  except  to  the  order 
for  the  purpose  of  having  same  reviewed,  and 
obtain,  from  the  court  or  Judge  granting  said 
order,  an  order  fixing  a  time  not  exceeding 

30  days  from  the  discharge  of  the  attach- 
ment within  which  petition  in  error  may  be 
filed  is  the  Supreme  Court.  Under  various 
decisions  of  this  court,  construing  and  ap- 
plying said  statute,  where  the  appeal  is  not 
commenced  in  this  court  within  30  days 
from  the  rendition  of  the  order  discharging 
the  attachment,  this  court  is  without  Juris- 
diction to  review  the  order.    Ray  v.  Wade, 

31  Okl.  616,  122  Pac.  169;  Smith  v.  Eldred 
et  al.,  31  Okl.  352,  121  Pac.  195 ;  First  Na- 
tional Bank  of  Hobart  v.  Spink  et  al.,  21  Okl. 
468,  97  Pac.  1019. 

The  appeal  is  accordingly  dismissed.  All 
the  Justices  concur. 

(40  Okl.  307) 

FARMERS'  &  MERCHANTS'  STATE  BANE 

OF  ELDORADO  v.  COX  et  aL  (WRIGHT 

et  al.,  Garniahees). 

(Supreme  Court  of  Oklahoma.    Jan.  13.  1814.) 

(Svllaiu*  by  the  Court.) 
Appeai.  and  Erbob  (i  339*)— TiVE  fob  Ap- 
peal—Dissolution OF  Gabnisbment. 

Where  an  order  discharging  or  dlaaolving 
a  garnishment  ia  made  (section  5261,  Rev.  Lawa 
1910),  the  party  who  obtained  such  garnish- 
ment having  excepted  to  aucb  order  for  the 
purpose  of  having  the  same  reviewed  in  the  Su- 
preme Court  upon  petition  in  error,  the  court 
or  judge  granting  said  order  shall,  upon  appli- 
cation of  the  proper  party,  fix  the  time,  not 
exceeding  30  days  from  the  discharge  or  dis- 
solution of  said  garnishment,  within  which 
such  petition  in  error  abal]  be  filed  with  the 
clerk  of  the  Supreme  Court;  and,  where  the 
petition  in  error  is  not  filed  in  thia  court  with- 
m  said  time,  the  proceeding  in  error  will  be 
dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  1883-1887;  Dec  Dig.  { 
839.*] 

Error  from  District  Court,  Harmon  Coun- 
ty;   Frank  Mathews,  Judge. 

Action  by  the  Farmers'  &  Merchants'  State 
Bank  of  Eldorado  against  J.  B.  Cox  and  an- 


other, J.  W.  Wright  and  another,  garnishees. 
From  an  order  discharging  the  garnishment 
plaintiff  brings  error.    Appeal  dismissed. 

W.  C.  Austin,  of  Eldorado,  for  plaintiff  in 
error.  A.  M.  Stewart  of  HoUis,  and  Gray  & 
McVay.  of  Oklahoma  Cit?,  for  defendants  in 
error. 

HATES,  G.  J.  This  Is  an  appeal  from  an 
order  discharging  a  garnishment  The  ap- 
peal was  not  filed  in  this  court  until  about 
six  months  after  the  order  sought  to  be  re- 
versed was  rendered  in  the  trial  court  By 
reason  of  section  5261,  Rev.  Ijiws  1910, 
where  an  order  discharging  or  dissolving  a 
garnishment  is  made,  the  party  who  obtained 
such  garnishment,  and  who  desires  to  appeal 
therefrom,  must  except  to  such  order  for  the 
purpose  of  having  the  same  reviewed  by  the 
Supreme  Court  and  obtain  from  the  trial 
court,  apon  application  therefor,  an  order 
granting  not  ^ceeding  30  days  within  whldl 
to  appeal  therefrom;  and  the  petition  in  er- 
ror must  be  filed  with  the  clerk  of  this  court 
within  the  time  fixed  by  the  order  of  the 
trial  court,  not  exceeding  30  days;  and, 
where  the  petition  in  error  is  not  filed  in  this 
court  until  after  the  expiration  of  said  pe- 
riod of  time,  the  court  is  without  Jurisdiction 
to  review  same,  and  the  cause  must  be  dis- 
missed. Kennedy  Mer.  Co.  v.  Dobson  et  al., 
138  Paa  147  (decided  at  this  term,  but  not 
yet  oflSclally  r^wrted);  Hay  v.  Wade,  31  OU. 
616,  122  Pac.  169;  Smith  ▼.  Eldred  et  al.,  31 
Okl.  352,  121  Pac  195 ;  First  Nat  Bank  of 
Hobart  v.  Spink  et  al.,  21  Okl.  468,  67  Pac. 
1019. 

The  appeal  is  accordingly  dismissed.  All 
the  Justices  concur. 

(40  Okl.  3S9) 
PERRINE  V.  HANACIK. 
(Supreme  Court  of  Oklahoma.     Dec.  9,  1913.) 

(SvUabv*  h>  the  Court.) 

Appeal  and  Errob  (§  1001*)— Assault  and 

BATfERY  (I  18*)— Action  pob  Damages  — 

Aiding  and  Abetting— Review  on  Appeal. 

If  one  present  at  a  quarrel  encourages  a 

battery,  he  assumes  the  consequences  of  the  act 

to  its  full  extent  as  much  as  the  party  who  does 

the  beating ;  and,  where  the  evidence  reasonably 

tends   to   connect   defendant   therewith   as  an 

aider  and  abettor,  thia  court  will  not  disturb  a 

verdict  against  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |§  3922.  392&-3934:  Dec. 
Dig.  I  1001  ;*  Assault  and  Battery,  Cent  Dig. 
{{  17,  18;    Dec  Dig.  |  18.*] 

Error  from  Superior  Coart,  Oklahoma 
County;    Edward  D.  Oldfield,  Judge. 

Action  by  Jarasalov  Hanadk  against 
James  K.  Perrine.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Burwell,  Oockett  A  Johnson,  of  Okla- 
homa City,  for  plaintiff  in  error.  Pmlett  it 
Sniggs  and  Selwyn  Douglas,  all  of  Okla- 
homa  City,  for  defendant  in  error. 


•For  other  cum  sm  aame  topic  and  lectlon  NVUBBB  lo  Dee.  Dig.  &  Am.  Dig.  Kejr-Mo.  Saorli 
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TURNES,  J.  This  is  an  action  in  dam- 
ages for  an  assault  and  battery  brought  by 
Eanadk,  defendant  In  error,  against  Jas. 
K.  Perrlne,  plaintiff  In  error,  In  the  district 
court  of  Oklahoma  county.  The  last  amend- 
ed petition  substantially  states  that  on  Au- 
gust S^,  1909,  defendant  and  bis  son,  Walter, 
were  owning  and  operating  a  livery  stable 
in  Oklahoma  City;  that  on  said  date  one 
Halas  hired  a  buggy  from  defendant,  and, 
when  the  same  was  returned,  the  son  com- 
mitted an  assault  and  battery  upon  plaintiff, 
a  companion  of  Halas,  with  a  dub;  and 
that  defendant  was  then  and  there  present 
aiding  and  abetting  to  his  damage,  etc.  Aft- 
er answer  filed  in  effect  of  a  general  denial 
there  was  trial  to  a  Jury  and  Judgment  for 
plaintiff  for  $2,939,  and  defendant  brings  the 
case  here. 

It  is  contended  that  there  is  no  evidence 
reasonably  tending  to  prove  that  defendant 
aided  and  abetted  by  telling  his  son  to  strike 
plaintiff,  and  hence  the  court  erred  in  over- 
ruling the  demurrer  to  the  evidence.  The 
evidence  disdoses  that  defendant  and  Itis 
son,  Walter,  were,  on  that  day,  keeping  a 
livery  stable  In  Oklahoma  City;  that  on 
said  date  the  plaintiff  and  one  Halas,  who 
had  been  fellow  students  at  tlie  university 
of  Prague,  and  who  were  Bohemians,  with  a 
very  Imperfect  knowledge  of  the  English 
language,  went  to  the  stable  where  Halas 
hired  a  horse  and  buggy  from  defendant, 
paying  $2  In  full  therefor,  and  drove  to  the 
country.  On  their  return  to  the  stable  they 
drove  in,  and  Halas,  who  was  a  surveyor, 
got  out  and  took  his  tripod,  photograph  ma- 
chine, and  field  glasses  from  the  buggy.  As 
he  did  so,  Walter  Perrlne  stepped  up  and 
said,  "Give  me  a  dollar  more."  Harlas  asked 
him  why,  whereupon  young  Perrlne  got  mad 
and  grabbed  his  tripod  and  called  for  de- 
fendant, who  came  out  and  laid  hold  of  the 
machine,  which  Halas  had  in  his  hand, 
whereupon  the  latter  called,  in  Bohemian,  to 
plaintiff,  who  was  on  the  sidewalk  In  front 
of  the  stable,  to  come  and  explain  to  him 
what  they  wanted;  that,  as  he  Joined  them, 
defendant,  who  had  taken  the  machine  away 
from  Halas,  said  to  his  son,  "Ood  damn, 
God  damn,  get  him,"  whereupon  his  son,  who 
had  a  dub  in  his  hand,  struck  plaintiff  a 
savage  blow  with  it  over  the  head,  cutting 
it  frightfully,  causing  him  to  bleed  profusely, 
and  the  permanent  loss  of  an  eye.  While 
there  is  no  evidence  that  defendant  struck 
the  plaintiff  with  a  club,  the  foregoing  was 
abundant  evidence  tending  to  prove  that  he 
indted  and  encouraged  his  son  to  the  com- 
mission of  the  violence  complained  of.  That 
being  true,  whether  lie  aided  or  abetted  the 
assault  was  a  question  of  fact  properly  sent 
to  the  Jury.  28  A.  &  B.  Bnc.  of  Law,  666, 
•ays:  "One  who  aids,  abets  or  Incites,  or  ea- 
conragM  or  directs  by  conduct  or  words;  in 


the  perpetration  of  a  trespass,  is  liable  equal- 
ly with  the  actual  perpetrator." 

In  Frantz  v.  Lenhart,  66  Pa.  365,  several 
defendants  were  Joined  in  an  action  of  tres- 
pass for  an  assault  and  battery  upon  the 
plaintiff.  The  trial  Judge  charged  that  any 
of  them  might  b6  liable,  although  they  did 
not  put  a  finger  on  the  plaintiff,  provided 
they  aided,  encouraged,  or  abetted  the  act. 
The  court  in  reviewing  the  charge  said: 
"If  men  present  at  a  quarrel  encourage  a 
battery,  by  doing  so  they  assucae  upon  them- 
selves the  consequences  of  the  acts  done  to 
the  full  extent,  as  much  as  the  party  who 
does  the  beating.  Often  they  are  more  cul- 
pable. It  Is  not  necessary  that  the  encourage- 
ment shall  consist  of  appeals  to  the  ruffian 
engaged  In  committing  the  battery,  or  that 
he  shall  know  that  they  are  so  doing.  It  is 
enough  If  they  encourage  and  sanction  what 
Is  being  done,  and  manifest  this  by  demon- 
strations of  resistance  to  any  who  might 
desire  to  interfere  to  prevent  it;  or  by 
words,  gestures,  or  acts,  indicating  an  ap- 
proval of  what  is  going  on.  It  is  contrary 
to  law— contrary  to  duty — and  the  law -will 
not  weigh  very  nicely  the  acts  of  particu- 
lar individuals,  to  ascertain  whether  what 
was  said  or  done  by  them  has  enhanced  the 
injury,  more  or  less  than  the  acts  of  others. 
All  so  engaged  are  answerable  for  all  the  in- 
Jury,  and,  had  the  Judge  charged  the  op- 
posite of  this,  he  would  have  committed  a 
great  error."  In  that  case  it  seems  the  only 
evidence  of  defendants'  participation  was 
that,  while  standing  on  the  pavement  in 
front  of  a  certain  house  with  his  wife  and 
children,  he  stretched  out  his  arms  to  catch 
plaintiff  and  said,  "Here  he  is,  kill  him,"  as 
be  came  running  down  the  street,  and  the 
verdict  of  the  Jury  for  $1,000  was  sustained 
after  a  remittitur  down  to  $700. 
.  In  Donovan  v.  Consolidated  Coal  Co.,  88 
111.  App.  5S9,  in  the  syllabus  it  is  said:  "One 
who  in  any  manner  indicates  his  desire  that 
an  act  be  done,  may  be  said  to  request  It,  and 
one  who  does  anything  in  furtherance  of  an 
act,  may  be  said  to  aid  or  abet  it.    *    *    *  " 

In  Clark  v.  Bales,  15  Ark.  462,  in  the  syl- 
labus it  is  said:  "The  defendant  will  be 
made  liable  for  trespass.  If  it  is  proved  that 
he  came  in  aid  of  the  person  who  committed 
it,  *  •  •  and  where  there  are  dreum- 
stances  in  proof,  connecting  a  defendant  with 
the  trespass,  and  the  Jury  finds  a  verdict 
against  him,  and  the  Judge,  who  heard  the 
testimony,  refused  to  grant  a  new  trial,  this 
court  will  not  disturb  the  verdict" 

See,  also,  McMannus,  Jr.,  v.  Prior  Lee  et 
al.,  43  Mo.  206,  97  Am.  Dec.  386;  Welsh  v. 
Cooper,  8  Pa.  217;  Shepard  v.  McQullkln, 
2  W.  Va.  90;  Sharpe  ▼.  Williams,  41  Kan. 
56,  20  Pac.  497. 

There  is  no  merit  in  the  remaining  assign- 
ments of  error. 

Affirmed.    All  the  JxaOctm  coacar. 
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(41  OU.  369) 

ST.  LOUIS  &  S.  y,  B.  CO.  ▼.  CHESTBK. 
(Supreme  Court  of  Oklahoma.    Jan.  19,  1914.) 

(Bv^lahui  ly  the  Court.) 

1.  Release  (SI  17,  57*)— Pebsokai.  Iitjttbies 
— Fraud  . 

This  court  will  not  hesitate  to  set  aside  and 
avoid  a  release  from  damages  in  a  personal  in- 
jury case,  where  same  has  been  obtained  thron);h 
fraud  or  misrepresentations  upon  the  part  of  the 
defendant,  which  have  misled  the  injured  par- 
ty into  signing  same.  But,  where  the  grounds 
relied  on  to  avoid  a  written  contract  of  settle- 
ment and  release  are  fraud  and  misrepresenta- 
tions in  its  procurement,  the  evidence  as  to  the 
particular  facts  constituting  the  same  should  be 
clear  and  convincing, 

(Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  ff  82,  106-108;  Dec  Dig.  H  17, 
67.*] 

2.  Release   (S  24*)  —  Rioht  to  Avoid  — 
Gbounds. 

A  written  contract  cannot  be  avoided  on 
slight  or  frivolous  grounds. 

[B}d.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  |{  41-46;  Dec  Dig.  {  24.*] 

8.   COMPBOMISK  AND    SETTLEMENT  (J  19*)— VA- 
LIDITT  AND  BNFOBCEMENT. 

It  is  the, policy  of  the  law  to  encourage  the 
settlement  and  compromise  of  controverues  as 
a  discouragement  to  litigation. 

[Bd.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {{  67,  71-75;  Dec. 
Dig.  {  19.*] 

(Sonunlssloners'  Opinion,  Division  No.  2. 
Brror  from  County  Court,  Marshall  County; 
A.  H.  Ferguson,  Judge. 

Action  by  Joel  Chester  against  the  St 
Louis  &  San  Francisco  Railroad  Company,  a 
corporation.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed  and  rendered. 

W.  F.  Bvans,  of  St  Louis,  Mo.,  and  R.  A. 
Klelnscbmldt  and  J.  H.  Grant  both  of  OUa- 
homa  City,  for  plaintiff  in  error.  F.  B.  Ken- 
namer  and  Chaa  A.  Coakley,  both  of  Madlll, 
for  defendant  In  error. 

BRBWBR,  a  The  defendant  In  error, 
Joel  Chester,  who  will  be  called  plaintiff,  was 
in  MadlU,  Okl.,  on  the  night  of  August  21, 
1908,  and  was  Injured  by  being  struck  at  a 
crossing  by  a  box  car,  knocking  him  down. 
Plalntlft  had  been  drinking  some,  and  at  the 
suggestion  of  the  city  marshal  had  gone  off 
the  street  into  a  hotel.  Hearing  a  train  whis- 
tle, he  ran  out  to  go  to  the  depot  to  take  a 
train  to  the  next  station.  Between  the  hotel 
and  the  depot  he  had  to  cross  a  side  track. 
A  box  car  was  being  backed  along  this  track 
to  Qie  ice  plant  The  conductor  walked 
across  the  crossing  between  the  hotel  and 
depot,  ahead  of  the  box  car,  and  was  several 
yards' In  front  of  the  moving  car.  A  brake- 
man  was  on  the  front  end  of  the  moving 
(Ar,  with  a  lantern.  As  the  plaintiff  was 
abont  to  walk  in  front  of  the  car,  the  brake- 
man  hallowed  at  him,  and  sijpaaled  for  a 
stop,  but  he  either  did  not  hear  or  heed,  and 
was  struck.  He  was  taken  to  the  hospttal, 
and  his  arm  had  to  be  anQ>utated.    He  was 


then  removed  to  the  hospital  at.  Sherman, 
Tex.,  where  he  remained  until  he  recovered. 

About  a  week  after  plaintiff  was  hurt,  de-. 
fendant's  claim  agent  called  on  him  and  offer- 
ed to  talk  settlement  Plaintiff  refused  to 
consider  a  settlement  at  that  time.  On  Sep- 
tember 21,  1908,  after  plaintiff  had  been  able 
to  be  up'  a  couple  of  weeks  and  was  Mbout 
ready  to  leave  the  hospital,  the  plaintiff  In- 
dicated to  his  physician  that  he  wanted  to 
talk  settlement,  and  the  claim  agent,  Mr.  Y. 
B.  Mclnnis,  a  lawyer  of  Oklahoma  City,  went 
to  Sherman  and  saw  the  plaintiff,  and  made 
a  settlement  of  the  claim  for  $300,  and  se- 
cured from  plaintiff  a  release  in  full  of  all 
claims  for  damages  on  account  of  the  in- 
Jury. 

On  October  18, 1910,  this  suit  was  brought, 
alleging  negligence  on  the  part  of  defendant 
as  the  cause  of  the  Injury,  and  claiming  dam- 
ages in  the  sum  of  $1,995.  The  defendant 
answered  by  general  denial  and  set  np  the 
release  as  a  complete  bar  to  a  recovery.  The 
plaintiff  filed  a  reply  alleging  fraud,  misrep- 
resentation, and  deceit  In  the  procurement  of 
the  release.  The  jury  found  for  plaintiff  In 
the  sum  of  $1,650. 

The  defendant  demurred  to 'the  evidence  as 
not  being  sufficient  to  show  either  negligence 
on  the  part  of  defendant  or  fraud  or  misrep- 
resentation in  the  procurement  of  the  settle- 
ment and  release.  These  points  are  urged 
here. 

[1]  We  have  carefully  scrutinized  every 
word  of  the  evidence,  and  it  utterly  fails  to 
show  either  fraud  or  misrepresentation  upon 
the  part  of  the  claim  agent  or  any  other 
Just,  soffldent,  or  lawful  reason,  why  plain- 
tiff should  be  allowed  to  avoid  his  contract 
of  settlement 

This  court  has  evinced  no  hesitancy  in 
setting  aside  releases  in  personal  injury  cas- 
es, when  procured  by  fraud  and  misrepre- 
sentations as  to  material  matters,  or  for  oth- 
er reasons  suffidoit  in  law,  as  may  be  ob- 
served by  a  reference  to  the  following  cases: 
St  L.  ft  S.  F.  Ry.  Ck>.  v.  Richards,  23  Okl. 
256,  102  Pac  92,  23  L.  R.  A.  (N.  S.)  1032; 
St  D.  ft  S.  F.  Ry.  Co.  v.  Nichols,  136  Pac 
159;  Hemdon  t.  St  L.  ft  S.  F.  Ry.  Co.,  37  Okl. 
256,  128  Pac.  727;  St  L.'  '&  S.  P.  By.  Co.  v. 
Read,  37  Okl.  350,  132  Pac.  355. 

[2]  But  this  does  not  mean  that  a  contract 
fairly  and  honestly  entered  into,  can  be 
avoided  for  slight  or  frivolous  reasons.  In- 
deed, the  rule  is  quite  to  the  contmry. 

[3]  The  law  and  the  public  policy  of  all 
dvlllzed  countries,  so  far  as  we  have  ob- 
served, favors  settlements  and  compromises, 
entered  Into  fairly  and  in  good  faith  between 
competent  persona,  as  a  discouragement  to 
litigation.  Indeed,  whoi  persetis  have  a  dis- 
pute and  get  together  and  consider  and 
weigh  the  facts  out  of.  which  It  arises,  and 
tben  come  to  an  agreement,  fairly  and  hon- 
estly  made,  and   reduce  saowe   to,' writing 
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s&ould  atba  of  Midi  parties  later  nnderttlke 
to  repniUate  and  atolA  tt»  tefma,  the  evi- 
dence he  offers,  to  be  snffldient,  must  be  deer 
and  conylndng.  Such  evidence  will  genier- 
ally  rest  in  parol,  and,  if  the  person  seetdfig 
to  aTold  his  written  contract  has  been  the 
victim  of  fraud  or '  misrepresentations  suffl- 
dent  to  afford  him  reUef,  It  Is  not  difflcinlt  t» 
produ4%,  nor  Is  It  a  hiarsh  ruI6  to  require,  the 
evidence  to  point  out  the  fraud,  or  false 
statement  of  fact,  or  other  reasons  'rolled  On, 
so  thkt  It  can  be  clearly  seen  by  the  court  or 
Jury  that  the  contract  should  not  stand. 

"In  the  case  of  Mateer  v.  Railway  Co.,  105 
Mo.  820,  18  S.  W.  839,  the  court  sjild:  The 
law  favors  the  compromise  and  settlement  of 
disputed  cldlms. '  It  Is  to  the  Interest  of  the 
commonwealth  that  there  should  be  an  end 
to  litigation.  If  those  settlements,  fairly 
made  and  entered  Into,  are  to  be  disturbed 
upon  trlTOIous  grounds,  It  will  Often  deter 
these  companies  from  doing  Justice  to  their 
employes,  who  have  received  injuries,  for 
fear  of  future  litigation.  A  wise  policy 
would  dictate  that  they  be  encouraged  to  do 
Justice  In  these  cases  outside  of  tiie  ocnirts, 
and  that  their  settlements  should  be  sus- 
tained when  they  are  Just  and  fair.'"  "In 
the  case  of  Chicago  &  A.  Ky.  Co.  v.  Green 
[O.  C]  114  Fed.  682,  the  court  said:  'And  I 
may  add  that.  If  such  settlements  are  to  be 
disturbed  because  of  the  Impression  the 
Judge  may  entertain  that  the  amount  of 
compensation  was  inadequate,  it  would  es- 
tablish a  most  uncertain  and  dangerous  rule 
of  law.  If  the  employer,  believing  from  the 
facts  In  bis  possession  that  there  was  no  le- 
gal liability  for  the  Injury  sustained  by  his 
employ^,  nevertheless  recognizes  a  moral  ob- 
ligation to  contribute  aid  of  a  substantial 
character  to  the  unfortonate,  under  the  cir- 
cumstances surrounding  his  situation  at  the 
time,  and  the  employe  is  willing  to  accept  It, 
before  a  court  takes  upon  itself  the  func- 
tion of  undoing  such  settlemente,  the  evi- 
dence of  fraud  or  Incapacity  ought  to  be 
made  clear  and  persuasive.' " '  84  Cyc.  1103 ; 
Lomax  v.  S.  W.  Mo.  Elec.  R.  Co.,  119  Mo. 
App.  192,  95  S.  W.  945;  Bierer's  Appeal,  92 
Pa.  265;  Pederson  v.  Seattle  St  Ry.  Co.,  6 
Wash.  202,  33  Paa  851,  84  Pac.  665;  Wal- 
lace v.  Skinner,  16  Wyo.  233,  88  Pac.  221; 
St  P.,  M.  ft  O.  Ry.  Co.  V.  Belllwith,  88  Fed. 
437,  28  C.  C.  A.  358;  Southern  D.  Co.  ▼. 
SllTa,  125  U.  8.  247,  8  Sup.  Ct  881,  31  L. 
Ed.  681;  Farrar  v.  Churchill,  135  U.  S.  609, 
10  Sup.  Ct  771,  84  L.  Ed.  260;  Famsworth 
▼.  Duffner,  142  TJ.  8.  48,  12  Sup.  Ct  164,  86 
I*  Bd.  031 ;  Clark  y.  Reeder,  158  U.  S.  606, 
16  Sup.  Ct  849,  39  Ia  Ed.  1070. 

In  this  case  the  plaintiff  had  practically 
recovered ;  the  extent  of  his  Injury  was  ful- 
ly known ;  a  month  had  elapsed,  so  that  the 
liability,  or  want  of  liability,  of  the  defend- 
ant could  have  been  fully  Investigated.  The 
shodc  of  the  Injury  and  Ite  attending  dr- 


cumstances  was  over.  No  unseemly  haste 
had  been  used.'  Earlier '  plaintiff  had  de- 
dihMt  to  consider-  a  settlemdnt;  when  he  be- 
came so  tndlned.  the>  agent  came  to  see  blm. 
They  began  negotiating  about  10  o'dock  a.  m. 
The  plaintiff  made  large  demands.  At  noon 
no  agreemeol)  had  been  reached ;  after  din- 
ner the  matter  was  resumed  until  3  o'<^ock, 
wheiJL  they  agreed  on  the  amount  The  pa- 
pers were  drawn  and  taken  to  a  notary  pub- 
lic In  another  building,  where  the  same  were 
read  to  and  carefully  .explained  to  plaintiff. 
He  expressed  satlsfactioD  and  signed  them 
and  received  the  money,  and  then  sent  for  a 
tailor  to  take  his  measure  for  and  make  him 
a  suit  of  clothes.  Plaintiff  then  spent  the 
rest  of  bis  money  and  two  years  later  filed 
suit  No  act  of  fraud  Is  shown.  The  plain- 
tiff merely  says:  "I  did  not  understand  this 
legal  document  I  do  not  know  the  meaning 
of  certain  words  used"-^uch  as  "settle," 
"apparent,"  "compromise,"  and  yet  he  ad- 
mitted that  he  could  speak  and  write  the 
English  language;  that  he  owned  and  man- 
aged his  own  lands  and  had  required  writ, 
ten  leases  from  his  tenants.  He  stated  that 
on  the  morning  of  the  settlement  be  was 
shown  some  whisky,  and  drank  of  it,  but  he 
admitted  it  was  In  another  room  from  where 
he  met  and  negotiated  with  the  agent;  that 
the  agent  did  not  see  him  drink  or  give  him 
the  whisky,  or  know  anything  about  It,  or 
that  he  had  used  It;  and  that  the  settle- 
ment was  not  conduded  for  nearly  five  hours 
after  he  took  the  drink,  and  that  he  had 
drunk  no  more  in  the  meantime,  and  was  at 
no  time  drunk.  The  only  representations  it 
is  claimed  the  agent  made  were  that  the 
agent  stated  that  plaintiff's  right  to  recorer 
was  to  his  mind  doubtful ;  and  that  he  had 
been  Informed  that  plaintiff  was  drinking 
when  hurt  These  statements  Were  both 
true.  From  this  record  the  gravest  doubt 
arises  as  to  his  right  to  recover.  All  the 
proof  shows  that  he  was  drinking  when  hurt 
The  dty  marsball  had  told  him  he  was  too 
drunk  to  stay  on  the  street  and  pushed  him 
into  the  hotel  from  which  he  started  to  the 
train.  The  plalntilt  says  he  was  drinking 
"lionghom,"  whatever  that  may  be.  No 
claim  Is  made  that  the  release  was  falsely 
read,  <iT  only  partially  read,  or  that  any  Im- 
proper influences  were  brought  'to  bear  to 
Induce  him  to  sign  it 

If  this  settlement  can  be  repudiated  under 
the  evldeDce,  it  would  be  Indeed  rare  to 
find  one  that  would  stand ;  and  the  defend- 
ant would  be  fooUsh  to  further  undertake  to 
make  settlements  with  daimants.  The  evi- 
dence having  been  fully  developed  and  being 
wholly  Insuffldent,  no  good  purpose  wUl  be 
served  in  prolonging  this  litigation. 

The  eause  should  therefore  be  reversed 
and  rendered  here. 


PBB  CURIAM.    Adopted  In  wbolfc 
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(42  Okl.  «) 

TBMFLEMAN  r.  BRUNEB  et  at 

^upreiD«  Court  of  Oklahoma.    Jan.  19,  1914.) 
(ByUabut  fry  the  Oo«rt.) 

1.  IKDIANS   <J    18*)— PBOPEBTT— LEOITHIATIOH' 

—Heirship. 

An  iUegitimate,  mized-blood  Creek  dtizen 
having  been  leptimatiEed  ander  section  4399, 
Rev.  U.  1910,  by  the  father  without  the  con- 
sent of  the  mother,  and  having  died  Novem- 
ber 4,  1908,  without  issue,  unmarried,  intestate, 
and  being  survived  by  his  father  and  mother, 
who  liad  not  intermarried,  held,  that  the  mother 
inherited'  his  allotment  under  section  8421, 
Rev.  L.  1910,  and  that  the  father  Inherited  no 
part  thereof. 

[Ed.  Note.— For  other  cases,  see  Indiana, 
Cent.  Dig.  {  49;   Dec.  Dig.  t  18.*] 

2.  Bastabdb  ({  106*)— LEOinvATioir— BnxoT 
ON  Mother's  Riohts. 

While  the  effect  of  legitimatizing  a  child 
nnder  section  4390,  Rev.  L.  1910,  is  to  establish, 
reciprocal  rights  and  duties  between  the  fa- 
ther and  the  child,  the  same  as  those  existing 
between  legitimate  parents  and  their  legitimate 
children,  yet,  where  tbe  rights  of  the  mother 
are  involved,  the  child  is  still  an  illegitimate. 
[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  «  263,  264;   Dec.  Dig.  i  105.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Hughes  County; 
John  Canithers,  Judge. 

Action  by  Walter  E.  Templeman  against 
Janetta  Bruner  and  another.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Jas.  F.  Rogers,  and  Warren  &  Miller,  all 
of  Holdenville,  for  plaintiff  in  error.  Crump 
&  Skinner,  of  Holdenville,  for  defendants 
in  error. 

OAIiBBAITH,  C.  The  one  question  pre- 
sented by  this  appeal  is  whether  the  father 
or  tbe  mother  inherited  the  allotment  of 
Edmond  Sewell,  enrolled  as  a  mLsed-blood 
Creek  dtlzeo,  and  who  was  born  out  of  wed- 
lock, and  whose  father  and  mother  never 
Intermarried,  but  who  was  legitimatized  in 
the  manner  provided  by  section  4931  of  the 
Compiled  Laws  of  1900,  being  section  4399, 
Rev.  Laws  1910.  Tbe  action  was  tried  upon 
an  agreed  statement  of  facts,  from  which  it 
appears  that  Edmond  Sewell  was  enrolled  as 
a  mixed-blood  Creek  Indian,  and  that  he 
received  an  allotment  of  land  by  reason 
thereof,  and  that  the  land  in  controversy  is  a 
part  of  such  allotment;  that  Washington 
Sewell  was  tbe  father  of  Edmond  Sewell, 
and  Janetta  Bruner  was  bis  mother ;  that  he 
was  bom  out  of  wedlock,  and  hia  parents' 
never  intermarried;  that  Edmond  Sewell 
died  in  Hughes  county,  Okl.,  on  the  4th  of 
November,  190S,  without  issue.  Intestate,  and 
unmarried,  and  was  survived  by  his  father, 
Washington  Sewell,  and  his  mother,  Janetta 
Bruner ;  that  he  was  18  years  of  age  at  the 
time  of  his  death,  and  that  when  2  years  old 
his  father,  Washington  Sewell,  publicly  ac- 
knowledged him  as  his  own  child,  and  re- 
ceived him,  with  the  consent  of  bis  wife. 


Sophia  Sewell,  into  hla  family,  and  treated 
him  as  a  legitimate  child,  and  he  continued 
to  live  with  his  father  until  his  death ;  that 
on  the  5th  day  of  October,  1910,  Washington 
Sewell  executed  and  delivered  a  deed  to 
the  land  in  controversy  to  tbe  plaintiff,  Wal- 
ter E.  Templeman ;  that  on  the  24th  day  of 
December,  1910,  Janetta  Bruner  executed 
and  delivered  a  warranty  deed  conveying 
an  undivided  one-balf  interest  in  the  land 
in  controversy  to  J.  W.  Chestnut  The  court 
found  that  the  father,  Washington  Sewell, 
legitimatized  Edmond  Sewell,  as  provided  In 
the  statute,  and  that  at  the  time  of  his  death 
Edmond  Sewell  was  the  legitimate  child  of 
Washington  Sewell,  within  the  meaning  of 
said  statute,  and  that  upon  the  death  of 
Edmond  Sewell  bis  mother,  Janetta  Bruner, 
inherited  his  allotment,  and  that  Wasblugton 
Sewell,  the  father,  did  not  inherit  any  pert 
thereof,  and  decreed  accordingly. 

{1,2]  It  is  earnestly  contended  by  tbe 
plaintiff  in  error  that  the  trial  court  erred 
in  construing  .the  statute,  and  in  denying 
the  right  of  tbe  father  to  inherit  The  stat- 
ute reads  as  follows:  "The  father  of  an  il- 
legitimate child,  by  publicly  acknowledging 
it  as  his  own,  and  leceiviug  it  as  such,  with 
the  consent  of  bis  wife  if  he  is  married,  into 
his  family,  and  otherwise  treating  It  as  if 
it  were  a  legitimate  child,  thereby  adopts 
It  as  such,  and  such  child  is  tbereupoo 
deemed  for  all  purposes  legitimate  from  the 
time  of  Its  birth.  The  foregoing  provisious 
of  this  article  do  not  apply  to  such  an  adop- 
tion."   Section  4309,  Rev.  Laws  1910. 

At  common  law  a  bastard  had  few  rights 
and  few  obligations.  He  was  without  name, 
except  as  he  might  acquire  one  by  reputa- 
tion. He  was  without  parentage  or  kith 
or  kin,  and  was  denied  inheritable  blood. 
He  was  truly  an  outcast  and  a  vagabond. 
The  rights  and  privileges  he  now  enjoys  un- 
der the  law  are  derived  from  statutes.  His 
status  at  common  law  was  as  follows:  "I 
proceed  next  to  the  rights  and  iucapacitiea 
which  appertain  to  a  bastard.  The  rights 
are  very  few,  being  only  such  as  he  can  uc- 
guire;  for  he  can  inherit  nothing,  being  look, 
ed  upon  as  tbe  son  of  nobody;  and  some- 
times called  filiut  nulUus,  sometimes  filius 
popuU.  Xet  he  may  gain  a  surname  by  rep- 
utation, though  he  has  none  by  inheritaut-e. 
All  other  children  have  their  primary  set- 
tlement in  their  father's  parish ;  but  a  bas- 
tard in  the  parish  where  bom,  for  he  hath 
no  father.  *  •  •  The  incapacity  of  a 
bastard  consists  principally  in  this:  That  be 
cannot  be  heir  to  any  one,  neither  can  be 
have  heirs,  but  of  his  own  body;  for  being 
nulUua  filiut,  he  is  therefore  of  kin  to  nobody, 
and  has  no  ancestors  from  wliom  any  in- 
heritable blood  can  be  derived.  •  •  •  And 
really  any  other  distinction  but  that  of  in- 
heriting, which  civil  policy  renders  necessa- 
ry,* would,  with  regard  to  the  Innocent  off- 
spring of  his  parents'  crime,  be  odious,  un- 
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iust,  and  crnel  to  the  last  degree;  and  yet 
the  dvU  law,  so  boasted  of  for  its  equitable 
decisions,  made  bastards,  in  some  coses,  in- 
capable even  of  gift  from  their  parents.  A 
bastard  may,  lastly,  be  made  legitimate,  and 
capable  of  inheriting,  by  the  transcendent 
power  of  an  act  of  parliament,  and  not 
otherwise,  as  was  done  in  the  case  of  John 
of  Gant's  bastard  children,  by  a  statute  of 
Richard  the  Second."    1  Blackstone,  p.  459. 

It  seems  that  section  4899  was  adopted  by 
the  Legislature  of  Oklahoma  Territory  from 
Dakota,  and  that  se<<tion  S421,  CivU  Laws 
1910,  was  adopted  at  the  same  time  and  from 
the  same  source.  This  latter  statute  reads 
as  follows:  "If  an  Illegitimate  child,  who 
has  not  been  acknowledged  or  adopted  by  his 
father,  dies  intestate,  without  lawful  issue, 
his  estate  goes  to  his  mother,  or,  in  case  of 
her  decease,  to  her  heirs  at  law." 

Section  4399  has  been  before  the  Supreme 
Court  of  Oklahoma  for  consideration  in  at 
least  two  cases.  In  one  the  question  was  as 
to  the  effect  of  legitimation  under  the  stat- 
ute upon  the  right  to  the  care,  custody,  and 
control  of  the  bastard  as  between  the  father 
and  mother,  the  court  holding  that  the  right 
was  with  the  father.  Allison  et  al.  v.  Bryan, 
21  OkL  557.  97  Pac.  282,  18  L.  E.  A.  (N.  S.) 
931, 17  Ann.  Gas.  468. 

In  the  other  case  the  controversy  was  be- 
tween the  same  parties,  but  the  main  ques- 
tion for  decision  was  aa  to  the  effect  of 
the  legitimation  under  the  statute  upon  the 
status  of  the  child.  The  father,  after  having 
legitimatized  the  child,  commenced  a  statu- 
tory proceeding  in  the  court  to  legally  adopt 
it  without  the  consent  of  the  mother,  con- 
tending that  he,  as  its  father,  bad  the  right 
to  consent  to  the  adoption,  and  that  the  con- 
sent of  the  mother  was  not  necessary.  The 
court  held  that  he  was  wrong  in  his  conten- 
tions, and  that  the  effect  of  legitimatizing 
the  child  under  the.statnte  did  not  deprive 
the  mother  of  the  right  to  consent  or  ob- 
ject, and  in  discussing  this  question  in  part 
said:  "But  no  case  has  been  called  to  our 
attention,  and  a  most  diligent  search  has 
failed  to  reveal  one,  which  has  gone  to  the 
extent  of  holding  that  the  father  after  hav- 
ing, against  the  mother's  wishes  and  wUI, 
legitimated  the  child  could  then  further  ig- 
nore the  mother's  affection  and  interest  in  it, 
and  again  act  against  her  consent  and  effect 
an  adoption  with  all  Its  legal '  consequences. 
It  is  true  that,  acting  under  the  statute  the 
fttther  has  completely  legitimated  the  child; 
It  now  enjoys  all  of  the  rights  and  privileges 
of  a  legitimate  child  as  mentioned  in  the 
9ase  of  Pratt  et  al.  v.  Pratt  et  al.  [6  Mo.  App. 
639],  supra,  and  the  father  of  a  legitimate 
unmarried  minor  child  is  entitled  to  its  cos- 
tody,  services,  and  earnings'  (section  4899, 
Comp.  Laws  Okl.  1909)  and  the  reciprocal 
lights  and  duties  between  the  father  and  the 
child  are  the  same  as  those  existing  between 


legitimate  parents  and  their  legitimate  chil- 
dren ;  »tUl,  at  to  Us  mother,  when  her  right* 
are  involved,  it  U  an  illegitimate  child,  and 
the  law  is  that  an  illegitimate  minor  child 
cannot  be  adopted  without  the  mother's  con- 
sent, and  that  which  cannot  be  done  direct- 
ly cannot  be  done  indirectly.  Except  for  the 
legitimating  statute,  no  one  could  have  dis- 
turbed this  woman's  complete  right  of  cus- 
tody in  and  to  her  child,  and  In  our  judg- 
ment it  would  be  a  strained  and  unnatural 
construction  of  this  statute  and  the  rights 
of  the  parties  under  it  to  yield  to  the  con- 
tention of  counsel  for  defendant,  for  the 
law  should  never  receive  such  a  constmction 
as  would  tend  to  dry  up  the  sources  of  nat- 
ural affection.'  Barela  v.  Roberts,  34  Tex. 
554.  If  the  mother  desires  to  give  her  con- 
sent to  adoption,  she  of  course  may  do  so, 
but  she  cannot  be  lawfully  stripped  of  her 
inherent  right  to  say  No."  Allison  v.  Bryan, 
26  Okl.  520,  at  629,  530,  109  Paa  934,  938 
(30  li.  R.  A.  [N.  S.]  146,  138  Am.  St  Bep.  988, 
Ann.  Cas.  1912A,  1283). 

It  will  be  observed  that  the  court  here  held 
that  the  status  of  the  child  as  to  the  recip- 
rocal rights  and  duties  between  it  and  the 
father  was  the  same  as  a  child  bom  in  law- 
ful wedlock,  but  that  where  the  rights  of  the 
mother  were  involved  the  child  was  still 
illegitimate  and  a  bastard. 

It  seems  that  these  decisions  setUe  the 
case  at  bar  and  support  the  holding  of  the 
trial  court,  since,  if  the  act  of  the  father  in 
legitimatizing  the  child  under  the  statute  did 
not  affect  its  status  as  as  illegitimate  where 
the  rights  of  the  mother  were  Involved,  then 
it  necessarily  follows  that  the  estate  of  Bd- 
mond  Sewell  on  his  death,  unmarried,  with- 
out issue,  and  intestate,  was  cast  to  his  moth- 
er under  section  8421,  supra.  The  construc- 
tion placed  upon  this  legitimating  statute  by 
this  court  In  the  above  case  appeals  to  our 
sense  of  justice,  and  ia  conclusive  of  the 
question  on  this  appeal. 

We,  therefore,  recommend  that  the  Judg- 
ment appealed  from  be  aflbrmed. 

PER  CURIAM.   Adopted  in  whole. 


(40  Okl.  369) 

MESSMORE  et  al.  v.  GIVEN. 
(Supreme  Court  of  Oklahoma.     Dec  9.  1913.) 

(Si/llalnu  by  the  Court.) 
Afpeai.  and  B6B0B  (}  601*)  — Dismissal  <— 

Casb-Made. 

The  original  case-made  having  been  signed 
and  settled  within  time  and  filed  with  the  derk 
of  the  trial  conrt  but  not  attached  to  the  peti- 
tion in  error,  held,  that  the  proceeding  in  er- 
ror will  be  dismissed. 

(a)  Since  the  going  into  effect  of  the  Revised 
Laws  of  Oklahoma  1910,  to  wit,  on  May  16, 
1913,  only  the  original  case-made  may  be  attach- 
ed to  the  petition  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2651-2653;    Dec.  Dig.  i 

eoi.*:f 
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Error  from  District  Court,  Greer , County ; 
O.  A.  Brown,  Judge. 

Action  between  EU  Messmore  and  others 
and  C.  Given.  From  the  judgment,  Messmore 
and  others  bring  errpr.     Dismissed. 

B.  F.  Van  Dyke,  of  Granite,  for  plaintiffs 
in  error.  J.  A.  Powers,  of  Mangum,  and 
ShAFtel.  Keaton  &  Wells,  of  Oklahoma  CSty, 
for  defendant  in  error. 

WILLIAMS,  J.  Defendant  in  error  movee 
to  dismiss  this  proceeding  in  error  on  the 
ground  that  the  case-made  was  not  filed  with 
the  clerk  of  the  district  court  before  it 
was  attached  to  and  filed  with  the  petition 
in  error  in  this  court  This  wsb  esseutlaL 
Hope  ▼.  Peck,  134  Pac  83. 

From  an  examination  of  the  case-made  at- 
tached to  the  petition  in  error  and  affidavits 
filed  herein,  it  appears  that  on  August  27, 
1913,  the  case-made  was  signed  and  settled  in 
duplicate  by  the  trial  Judge;  each  copy  be- 
ing attested  by  the  derk  of  the  district  court, 
one  being  delivered  to  him  and  his  file 
mark  placed  thereon,  and  the  other  duplicate 
copy  without  being  delivered  to  the  said  derk 
or  his  file  mark  placed  thereon  bdng  attach- 
ed to  the  petition  in  error  herein. 

It  is  Insisted  by  counsel  for  defendant  in 
error  that  the  copy  filed  with  the  cleik  of 
the  trial  court  shall  be  considered  not  as  an 
original  but  as  a  copy  of  the  original,  and  the 
copy  attached  to  the  petition  in  error  here- 
in be  treated  as  the  original,  and  that  there- 
fore, the  original  copy  not  having  been  filed 
In  the  court  below,  the  proceeding  in  error 
should  be  dismissed.  Onr  attention  is  called 
to  the  case  of  Abbott  v.  Rodgers,  35  OkL  189, 
128  Pac.  908,  wherein  it  la  said:  "Counsel 
for  defendant  in  error  moves  to  dismiss  thla 
proceeding  In  error  for  the  reason  that  nei- 
ther the  case-made  attached  to  the  petition  in 
error  nor  a  copy  thereof  was  filed  with  the  pa- 
pers in  the  case  below.  •  •  ♦  Under  the 
authority  of  •  •  •  the  motion  must  be 
sustained."  The  syllabus  of  said  case  Is  as 
follows :  "The  case-made  attached  to  the  peti- 
tion in  error,  or  a  copy  thereof,  not  having 
been  filed  with  the  papers  in  the  case  in  the 
court  below,  the  same  is  a  nullity  and  cannot 
be  considered  in  this  court,  for  the  purpose  of 
reviewing  matters  complained  of  in  the  trial 
court."  In  that  case  neither  an  original  nor 
a  copy  bad  been  filed  in  the  trial  court,  and, 
when  the  syllabus  is  read  in  the  light  of  the 
body  of  the  opinion,  it  la  obvious  that  this 
court  did  not  determine  as  to  whether  the 
filing  of  a  copy  of  the  case-made  in  the  trial 
court  was  sufficient.  In  the  case  at  bar,  how- 
ever, the  copy  that  was  filed  in  the  trial  court 
is  an  originaL  Reeves  ft  Co.  v.  Martin,  20 
Okl.  558,  94  Pac.  1058.  But  that  original 
copy  attached  to  the  petition  in  error  was  not 
filed  with  the  papers  in  the  court  below,  nor 
was  the  duplicate  original  that  was  filed 
with  the  clerk  of  the  trial  court    Prior  to 
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the  adoption  of  the  Revised  Laws  of  Okla- 
homa 1910,  to  wit,  on  May  16,  1913,  it  was 
permissible  to  attach  a  copy  with  tiie  peti- 
tion in  error.  St  U  &  S.  F.  R.  Co.  v.  Messen- 
ger et  aL,  20  OkL  590,  110  Pac.  893.  But 
since  May  16,  1913,  only  the  original  may  be 
attached  to  the  petition  in  error  for  the  pui- 
pose  of  the  commencement  of  a  proceeding 
in  error  in  this  conrt  See  sections  6240 
and  5242,  Revised  Laws  of  Oklahoma  1910. 

It  is  a  matter  of  regret  that  the  proceeding 
in  error  must  be  dismissed,  resulting  evi- 
dently from  the  confnaion  of  the  prectioe 
from  the  adoption  of  a  new  Code.  But  this 
is  a  statutory  right,  which  the  defendant  in 
error  may  avail  himself  of,  and,  having  so 
done,  this  court  is  without  any  discretion  in 
the  matter,  as  these  preliminaries  are  Jurls- 
dlctlonaL 

The  proceeding  in  error  ia  dismissed.  All 
the  Justices  concur. 


(U  OU.  774) 

BRISON  et  aL  v.  McKELLOP. 
(Supreme  Conrt  of  Oklahoma. '  Jan.  19,  1914.) 

(Byllatiu  hy  the  Court.) 

1.  Husband  and  Witk  ({  333*)— Auknation 
or  Affections  —  BxTBDEN  or  Pkoof  — Good 
FArru. 

In  an  action  by  either  the  husband  or  wife 
against  the  parents  of  the  other  for  alienation 
of  affections,  it  must  appear  that  there  liad 
been  a  direct  interference  on  defendant's  part 
sufficient  to  satisfy  the  jury  that  the  alienation 
was  caused  by  the  defendants,  and  the  burden 
of  proof  is  upon  the  plaintiff  to  show  such  inter- 
ference. 

And  where  the  father  or  mother  la  charged 
with  the  alienation,  the  quo  animo  is  said  to 
be  the  important  consideration,  although  it  ap- 
pears that  a  parent  directly  interferea,  as  by 
giving  to  a  son  or  daughter  advice  oa  his  or 
her  domestic  affairs,  the  other  will  tiave  no  cause 
of  action  against  the  parent,  thon^h  the  re- 
sult of  the  parent's  action  is  the  alienation  of 
the  husband's  or  wife's  affection,  if  snch  parent 
acts  in  good  faith ;  and  the  motive  of  the  {Mirent 
in  such  case  is  presumed  to  be  good  until  the 
contrary  is  proved. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  i  1124;    Dec.  Dig.  |  333.*] 

2.  Husband  and  Win  (f  383*)— -Alienation 
OF  Affectionb— Quantum  of  Pboof. 

"In  actions  against  parents  of  either  the 
husband  or  wife  of  the  plaintiff,  a  much  strong- 
er rule  prevails  concerning  the  burden  of  proof, 
and  plaintiff  must  not  only  ahow  improper  mo- 
tives of  the  parents,  but  that  the  alienation 
was,  in  a  sense,  maliciously  brought  al>out 
Where  the  action  la  against  a  stranger,  the 
plaintiff  need  only  show  that  it  was  wrongs 
fully  brought  alwut" 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1124;   Dec.  Dig.  i  333.*] 

3.  Husband  and  Wife  ({  333*>— Auenation 
OF    Affkctions— Evidence— Declakations. 

The  rule  of  evidence  la  that  the  declara- 
tions of  the  husband,  made  in  the  absence  of 
the  defendant  aa  to  the  cause  of  his  abandon- 
ing or  putting  away  his  wife,  are  not  admissible, 
nor  the  declarations  of  the  wife,  in  an  action 
for  enticing  away  the  wife. 

[Ed.  Note.— For  otlier  cases,  see  Husbaad  and 
Wife,  Cent  Dig.  |  1124 ;   Dec.  Dig.  {  333.*] 
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t  Appkai.  awd  Errob  (I  lOBO*)— Gbourd  fob 
Seveb8ai<— ADinssioN  of  Evidence. 
"The  admission  of  incompetent  and  imma- 
terial evidence  that  appears  to  have  prejudiced 
the  substantial  rights  of  the  party  objecting  to 
the  admission  thereof  is  reversible  error." 
Meek  t.  Daugberty,  21  Okl.  859.  97  Pae.  057. 

(ESd.  Note.— For  other  caaea,  see  Appeal  and 
Error.  Cent.  Dig.  tt  1068,  1069.  41&-4157. 
4166;    Dec.  Dig.  |  1050.*] 

S.  Appbai.  and  Ebbob  (i  1050*)— Gboukd  fob 

REVEBSAlf— UEABSAT   EVIDBNCK. 

"Hearsay  evidence  having  been  admitted  on 
the  trial,  which  was  liable  to  inflame  the  mlnda 
of  the  jory  and  prejudice  them  against  the 
losing  party,  will  cause  reversal  on  review  in 
this  conrt."  Bash  T.  Howald.  27  OkL  462,  112 
Pac  1125. 

[EM.  Notev— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  1068.  1069.  41SS4U7. 
4166;    Dec  Dig.  |  lOSa*] 

Commlasionera'  Opinion,  Dlrlsion  No.  2. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCrIu,  Judge. 

Actton  by  Evelyn  McKeUop  against  Susie 
Brlaon  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error,  and  from  a  de- 
nial of  Uteir  petition  for  a  new  trial  for  new- 
ly discovered  evidence,  they  appeal.  Bever»- 
ed  and  remanded. 

N.  A.  Gibson,  of  Muskogee  (W.  O.  Robert- 
son, of  Muskogee,  of  counsel),  for  plalntUts 
in  error.  S.  M.  Rutherford  and  Bailey, 
Wyand  &  Moon,  all  of  Muskogee,  and  Alvln 
F.  Molony,  of  Seattle,  Wash.,  for  defendant 
In  error. 


HARBISON,  a  No.  8190  was  an  action 
by  Bvelyn  McKellop  against  Susie  and  W.  M. 
Bilaon  for  damages  for  willfully  and  malld- 
oosly  alienating  tbe  affections  of  ber  hus- 
band, Ooy  McKellop.  Susie  Brlson  was  the 
mother,  and  W.  M.  Brlson  the  stepfather,  of 
Ony  McKellop.  The  cause  was  tried  In 
Mardb,  1911,  and  judgment  rendered  In  favor 
of  Bvelyn  McKellop  In  the  sum  of  910,000, 
fB,000  of  which  were  for  actual  and  $6,000 
tor  exemplary  damages.  This  Judgment  was 
appealed  from  by  Susie  and  W.  M  Brlson, 
and  tbe  cause  filed  In  this  court  October  in, 
1911.  Before  the  appeal  was  filed,  however, 
to  wit,  on  July  S,  1911,  Susie  and  W.  M. 
Brlson,  defendants  below,  filed  a  petition  for 
a  new  trial  on  the  grounds  of  newly  discov- 
ered evidence,  and  from  tbe  Judgment  of  the 
conrt  at  a  later  date  denying  a  new  trial, 
they  appeal  to  this  court,  such  cause  being 
Na  3896,  and  by  agreement  the  two  causes 
are  consolidated. 

WhQe  a  determination  of  the  questions  pre- 
sented In  No.  S190  are  to  an  extent  affected 
by  tbe  subsequent  developments  In  No.  3896, 
yet  In  order  to  dispose  of  the  questions  pre- 
sented In  each  case  dearly,  we  will  first  con- 
sider tbose  presented  In  No.  8190.  There 
are  a  number  of  assignments  of  error  con- 
tended tor;  but  as  there  are  some  decisive 
propositions    Involved,    a    determination   of 


which  disposes  of  the  other  assignments,  we 
will  not  notice  each  assignment  separately. 

[1]  To  begin  with,  let  It  be  borne  in  mind 
that  the  action  was  brought  against  defend- 
ants for  willfully  and  maliciously  alienat- 
ing the  affections  of  plalntUTs  husband  aud 
causing  divorce  proceedings.  In  cases  of  thU 
character  it  Is  well  settled  as  a  general  rule. 
and  we  think  a  wise  and  Just  one,  that  re- 
covery cannot  be  had  unless  It  appears, 
either  from  positive  testimony  or  by  strong 
valid  Inference,  that  the  acts  complained  of 
were  Inspired  by  malice;  that  the  motive 
was  willful  and  malicious.  See  Cy&  16lli. 
1620;  15  Am.  &  Eng.  (2d  Ed.)  66,  67;  3  £1- 
Uott  on  Bv.  (  1643,  and  cases  cited  .In  notes 
supporting  the  text  In  each  of  tbe  above  au- 
thorities. Also  Reed  v.  Reed,  6  Ind.  App. 
817,  33  N.  B.  638,  61  Am.  St.  Rep.  310:  West- 
lake  V.  WesUake,  34  Ohio  St  621,  32  Am.  Rep. 
397 ;  Hutcheson  v.  Peck,  5  Johns.  (N.  T.)  196 ; 
Tucker  v.  Tucker,  74  Miss.  93, 19  South.  056, 
32  Lw  B.  A.  623 ;  Multer  v.  Knibbs,  193  Mass. 
556,  79  N.  a  762,  9  L.  R.  A.  (N.  S.)  322 ;  9 
Ann.  Gas.  958;  Brown  v.  Brown,  124  N.  0. 19, 
32  S.  B.  320,  70  Am.  St  Rep.  674;  Lea  veil  v. 
LeaveU,  122  Mo.  App.  664,  99  S.  W.  460; 
Cornelius  v.  Cornelius,  233  Mo.  1,  136  S.  B. 
65;  Zimmerman  v.  Whiteley,  134  Mich.  39, 
05  N.  W.  989 ;  Belsel  v.  Oerlach,  221  Fa.  232, 
70  Atl.  721.  18  U  B.  A.  (N.  8.)  616. 

[2]  It  is  also  a  fundamental  principle  of 
pleading  that  the  burden  is  upon  tbe  plaintiff 
to  prove  the  facts  necessary  to  a  recovery, 
and  in  actions  of  this  character,  especially 
la  actions  by  either  the  husband  or  wife 
against  the  parents  of  tbe  other,  the  burden 
is  heavier,  and  the  degree  of  proof  required 
stronger,  than  in  ordinary  actions,  or  even 
in  actions  of  this  character  against  a  stran- 
ger. EllioU  on  Ev.  (volume  8,  {  1643)  says: 
"In  actions  against  parents  of  either  the 
husband  or  wife  of  the  plaintiff,  a  much 
stronger  rule  prevails  concerning  the  burden 
of  proof,  and  plaintiff  must  not  only  show 
improper  motives  of  the  parents,  but  that 
the  alienation  was,  in  a  sense,  maliciously 
brought  about  Where  the  action  is  against 
a  stranger,  the  plaintiff  need  only  show  that 
it  was  wrongfully  brought  about" 

In  Hutcheson  v.  Peck,  supra.  Chief  Justice 
Kent  of  the  Supreme  Court  of  New  York  said: 
"I  am  also  for  a  new  tilaL  If  the  defendant 
did  not  stand  in  the  relation  of  father  to 
the  plalntUTs  wife,  I  should  not,  perhaps, 
be  Inclined  to  Interfere  with  tbe  verdict 
But  that  relationship  gives  the  case  a  new 
and  peculiar  interest ;  this  Is  the  first  action 
of  the  kind  I  have  met  with,  brought  against 
tbe  father.  A  father's  bouse  is  always  open 
to  bis  children ;  and,  whether  they  be  mar- 
ried or  unmarried,  it  Is  still  to  them  a  refuge 
fi^om  evil  and  a  consolation  in  distress.  Nat- 
ural affection  establishes  and  consecrates  this 
asylum.     The  father  Is  under  even  a  legal 
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obligation  to  maintain  his  children  and 
grandchildren,  if  he  be  competent,  and  they 
unable  to  maintain  themselves;  and,  accord- 
ing to  Lord  Coke,  it  is  'nature's  profession  to 
assist,  maintain,  and  console  the  child.'  I 
should  require,  therefore,  more  proof  to  sus- 
tain the  action  against  the  father  than 
against  a  stranger.  It  ought  to  appear  either 
that  he  detains  the  wife  against  her  will,  or 
that  he  entices  her  away  from  her  husband, 
from  Improper  motives.  Bad  or  unworthy 
motives  cannot  be  presumed.  They  ought  to 
be  positively  shown,  or  necessarily  deduced 
from  the  facts  and  circumstances  detailed. 
This  principle  appears  to  me  to  preserve,  in 
due  dependence  upon  each  other,  and  to  main- 
tain in  liarmony,  the  equally  strong  and 
sacred  Interests  of  the  parent  and  the  hus- 
band." 

In  Malter  t.  Knlbbs,  supra,  the  Supreme 
Court  of  MasSadiusetts  said:  "In  an  action 
of  this  kind,  brought  by  a  husband  against 
the  father  of  his  wife,  upon  the  allegations 
that  the  defendant  has  enticed  the  plalntUf's 
wife  away  from  him,  alienated  her  affections, 
persuaded  and  induced  her  not  to  live  with 
him,  and  has  harbored,  secreted,  and  con- 
cealed her,  it  is  not  (as  it  might  be  in  an  ac- 
tion against  a  stranger)  enough  to  show  that 
the  defendant  actually  has  performed  the 
acts  charged,  and  that  they  have  resulted  in 
an  abandonment  of  the  plaintiff  by  his  wife. 
There  la  a  material  difference  between  the 
acts  of  a  parent  and  those  of  a  mere  inter- 
meddler.  Even  in  the  latter  case,  a  defend- 
ant may  disprove  any  intent  on  his  part.  In 
advising  the  wife,  to  cause  a  separation,  and 
may  show  that  his  advice  was  given  honest- 
ly. Tasker  v.  Staiiley,  163  Mass.  148,  26  N. 
E.  417  [10  L.  R.  A.  468].  But  the  rights  and 
the  corresponding  duties  of  a  parent  are 
mnCb  greater  than  those  of  a  stranger,  and 
much  stronger  evidence  Is  required  to  main- 
tain an  action  against  Mm.  •  *  •  And 
the  burden  is  upon  the  plaintiff  to  show  that 
the  defendant  has  been  prompted  by  malice 
in  what  he  has  said  and  done,  and  to  over- 
come the  presumption  that  he  acted  under 
the  influence  of  natural  affection,  and  for 
what  he  believed  to  be  the  real  good  of  his 
child.  Bennett  v.  Smith,  21  Barb.  (N.  T.) 
489;  Pollock  v.  Pollock,  9  Misc.  Rep.  82,  29 
N.  T.  Supp.  37;  White  v.  Ross,  47  Mich.  172, 
10  N.  W.  188;  Westlake  v.  Westlake,  34 
Ohio  St  621  [32  Am.  Rep.  397];  Brown  v. 
Brown,  124  N.  C.  19,  32  S.  B.  320  [70  Am. 
St  Rep.  S74]  ;  Young  v.  Toung,  8  Wash.  81, 
36  Pac.  602;  Reed  v.  Reed,  6  Ind.  App.  317,  33 
N.  B.  638  [51  Am.  St  Rep.  310]." 

"Direct  Act  Of  Interference. — ^In  order  to 
sustain  an  action  for  the  alienation  of  the 
husband's  affections  it  must  appear.  In  ad- 
dition to  the  fttct  of  alienation  or  the  fact 
of  the  husband's  infataation  for  the  defend- 
ant, that  there  had  been  a  direct  interference 
on  the  defendant's  part,  sufficient  to  satiaf^r 
the  Jnry  that  the  aUenation  was  cansed  by 


the  defendant,  and  the  bnrdoi  of  proof  Is  on 
the  plaintiff  to  show  such  interference. 

"Actions  Against  Husband's  Parents. — ^A 
distinction  seems  to  be  made  between  an  ac- 
tion against  a  stranger  and  an  action  against 
the  parents  of  the  husband.  Where  the 
father  or  mother  is  charged  with  the  alien- 
ation, the  quo  anlmo  is  said  to  be  the  import- 
ant consideration.  Parents  are  under  obliga- 
tion by  the  law  of  nature  to  protect  their 
diildren  from  injury  and  relieve  them  when 
in  distress,  and  this  obligation  is  recognized 
by  the  common  law.  Accordingly  It  appears 
that,  though  a  parent  directly  Interferes, 
as  by  giving  to  his  son  advice  on  his  domestic 
affairs,  the  wife  will  have  no  cause  of  action 
against  the  parent  though  the  result  of  his 
action  Is  the  alienation  of  the  husband's  af- 
fections. If  he  acts  in  good  faith;  and  the 
motive  of  the  parent  in  such  case  is  presumed 
to  be  good  until  the  contrary  is  proved." 
16  Am.  &  Eng.  Enc.  of  Law,  865,  and  notes 
cited. 

Thus  the  burden  was  upon  the  plaintiff  to 
prove,  not  only  that  her  husband's  affectiona 
were  alienated,  and  that  tliey  were  alienated 
by  the  defendants,  but  that  they  were  alien- 
ated through  malice.  These  were  the  Issaes 
which  plaintiff  tendered,  end  the  Issnes 
which  the  law  required  her  to  maintain;  and 
the  burden  was  upon  her  to  maintain  sama 
by  a  preponderance  of  competent  testimony 
in  order  to  recover. 

[3]  This  brings  us  to  the  decisive  question 
Involved  iJo  the  trial,  namely,  the  contention 
that  lncon4>etent  testimony  was  admitted. 
The  plaintiff  was  permitted,  over  the  objec- 
tion of  defendants,  to  state  what  her  hus- 
band had  told  her  that  his  mother  had  said 
to  him;  such  statements  having  been  made 
some  three  months  after  the  separation  be- 
tween plaintiff  and  her  husband,  and  in  the 
absence  of  either  of  defendants.  Mrs.  Olive 
Hammer,  mother  of  plaintiff,  was  also  per- 
mitted to  testify  to  similar  statements  made 
by  the  husband.  It  is  contended,  however, 
by  counsel  for  defendants  in  error,  that  the 
testimony  of  Mrs.  Olive  Hammer  was  not 
properly  excepted  to;  that  when  Mrs.  Ham- 
mer, mother  of  plaintiff,  was  called  to  the 
stand,  and  asked  as  to  conversations  she  had 
had  with  plaintiff,  counsel  for  defendants 
stated  to  the  court,  "Tills  goes  in  under  our 
objection,"  and  the  court  replied,  "All  of  this 
testimony  is  admitted  for  the  one  purpose 
only,  which  I  have  stated,"  the  reason  given 
by  the  court,  "I  am  admitting  Uiis  for  the 
purpose  of  showing  his  feelings  toward  her." 
But  it  is  unnecessary  to  determine  that 
question  here,  for  aside  from  the  testimony 
of  Mrs.  Olive  Hammer,  the  testimony  of 
plaintiff  herself,  wliich  was  duly  excepted  to, 
was  clearly  incompetent  and  decidedly  preju- 
dicial to  the  rights  of  defendants. 

In  Westlake  r.  Westlake,  34  Ohio  St  634, 
32  Am.  Rep.  397,  which  was  an  action  by  the 
wife  against  tb*  parents  of  ber  husband. 
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the  Supreme  Court  of  Ohio  said:  "Did  tjtte 
court  err  In  admitting  the  declaration  of  the 
husband,  made  In  the  absence  of  the  defend- 
ant, to  the  effect  that  the  defendant  was 
doing  all  he  could  to  bring  about  a  separation 
between  the  plaintiff  and  her  husband?  We 
think  It  did.  This  was  clearly  hearsay  testi- 
mony, and  nothing  else.  In  an  action  for 
enticing  away  the  plaintiff's  wife,  the  decla- 
rations of  the  wife  are  not  admissible  in  evi- 
dence. Wlnsmore  ▼.  Greenbank,  WiUes,  677. 
The  confessions  of  the  wife,  in  an  action 
by  the  husband  against  her  seducer,  are  not 
evidence  against  the  defendant  BulL  N.  P. 
28.  So,  in  an  action  against  a  third  party 
for  inducing  the  plalntlfrs  husband  to  send 
her  away,  the  declarations  of  the  husband, 
made  in  the  absence  of  the  defendant,  are  not 
admissible  in  evidence.  Did  the  court  err  in 
refusing  to  charge  tliat,  to  entitle  the  plain- 
tiff to  recover,  the  defendant  must  have 
maliciously  caused  the  separation  of  the  hus- 
band and  wife?  This  charge  ought  to  have 
been  given.  •  •  •  For  error  in  admitting 
the  declarations  of  the  husband,  and  in  refus- 
ing to  charge  as  requested,  the  judgment 
must  be  reversed,  and  the  cause  remanded  to 
the  court  of  common  pleas  for  a  new  trial." 
This  has  become  the  general  rule  in  such 
cases.  See  Stanley  v.  Stanley,  27  Wash.  570, 
68  Pac.  187;  Leavell  v.  Leavell,  122  Mo.  App. 
654,  09  S.  W.  460. 

In  1  Enc.  of  Ev.  the  rule  is  stated  thus: 
"Except  as  hereinbefore  stated,  the  declara^- 
tlons  of  the  husband,  made  in  the  absence 
of  the  defendant,  as  to  the  cause  of  his  aban- 
doning or  putting  away  his  wife,  are  not  ad- 
missible, nor  the  declarations  of  the  wife 
in  an  action  for  enticing  away  the  wife." 
Page  749  and  authorities  cited  in  notes. 

[4]  Hence,  inasmuch  as  this  testimony  was 
Inadmissible,  and  this  court  being  unable, to 
estimate  the  extent  to  which  It  prejudiced  the 
substantial  rights  of  defendants,  and  being 
unable  to  say  what  the  verdict  would  have 
been  with  this  incompetent  testimony  elim- 
inated, we  must  abide  the  rule  heretofore  set- 
tled by  this  court  that:  "The  admission  of 
incompetent  and  Immaterial  evidence,  that 
appears  to  have  prejudiced  the  substantial 
rights  of  the  party  objecting  to  the  admission 
thereof,  is  reversible  error."  Meek  v.  Daugb- 
erty,  21  Okl.  859,  97  Pac.  657. 

[S]  "Hearsay  evidence,  being  admitted  on 
the  trial,  which  was  liable  to  Inflame  the 
minds  of  the  Jury  and  to  prejudice  them 
against  the  losing  party,  wUl  cause  reversal 
on  review  in  this  court"  Bash  v.  Howald, 
27  Okl.  462,  112  Pac.  U26.  Also  Jackson  r. 
Thornton,  8  Okl.  331,  68  Pac.  961;  Harnett  t. 
Boyle^  9  Okl.  635,  60  Paa  243;  Boise  v.  A.,  T. 
te  S.  F.  R.  Co.,  6  Okl.  243,  51  Pac.  662. 

It  is  also  contended  that  the  substantial 
rights  of  defendants  were  prejudiced  by 
plaintiff,  while  a  witness  on  the  stand,  being 
asked  by  her  counsel  the  following:  "Q.  Yon 
say  I  advised  yon  to  bring  this  suit    I  wUI 


ask  you  if  yon  didn't  advise  with  me  as  to 
what  you  were  going  to  do,  as  to  whether 
you  had  damages  in  the  matter,  or  could 
get  damages?  A.  Yes,  sir.  Q.  I  will  ask  you 
of  I  didn't  advise  you  that  you  had  a  cause 
of  action  against  Mrs.  Brison  for  alienating 
the  affections  of  your  husband?  A.  Yes,  sir." 
This  testimony  was  also  admitted  over  the 
objection  of  defendant  and  duly  excepted  to. 
We  agree  with  counsel  for  plaintiff  in  error 
that  this  testimony  was  at  least  "calculated 
to  prejudice  the  defendants  in  the  eyes  of  the 
Jury."  It  is  impossible  to  say  what  effect 
it  may  have  had  on  their  minds.  It  is  not 
unreasonable  to  suppose  that  the  private 
opinion  of  an  attorney  who  is  well  known 
and  esteemed  by  the  Jurors  of  his  county, 
who  has  a  reputation  as  a  man  of  honor,  as 
well  as  a  lawyer  of  ability  and  learning, 
would  have  more  or  less  influence  with  the 
Jury.  It  is  true  the  court  In  overruling  the 
objection  to  this  testimony  said,  "I  will  per- 
mit it  as  a  matter  of  personal  privilege,"  but 
we  are  unable  to  see  wherein  the  reasons  giv- 
en by  the  court  would  cure  the  Injury  which 
such  testimony  might  probably  have  inflicted. 
We  should  consider  It  a  very  unsafe  rule  to 
allow  each  attorney  in  every  case  to  testify 
as  to  what  his  private  opinion  was  of  the 
merits  of  the  case.  Such  a  rule  might  ulti- 
mately lead  to  a  mere  weighing  of  the  opin- 
ions of  attorneys,  or  possibly  to  a  mere  test 
of  their  veracity,  either  of  which  cases  might 
give  rise  to  embarrassing  circumstances. 
Now,  the  admission  of  this  testimony  being 
considered  in  the  light  of  the  fact  that  there 
was  some  evidence  which  tended  to  show 
that  the  whole  trouble  between  plaintiff  and 
her  husband  grew  out  of  some  alleged  im- 
proper relations  on  her  part  with  one  Throck- 
morton, and  as  there  is  no  testimony  what- 
ever that  even  tends  to  show  that  the  de- 
fendants, the  parents,  ever  interfered  with  the 
domestic  affairs  of  Evelyn  and  Guy,  or  in 
any  way  advised  them  to  separate  until  after 
the  discovery  of  such  supposed  Improper  re- 
lations, the  Jury  might  in  the  absence  of 
the  liicompetent  testimony  'which  was  admit- 
ted, have  concluded  that  whatever  part  the 
defendants  did  ta;ke  in  the  matter  was 
prompted  solely  from  a  parental  care  for  the 
welfare  of  their  son  and  the  good  name  of 
their  grandchildren,  and  this  condition  of 
the  case  being  viewed  in  the  light  of  the  fact 
that  the  subsequent  petition  for  new  trial 
was  supported  by  affidavits  of  14  of  her 
nearest  neighbors  tending  to  show  that  Eve- 
lyn's relations  with  Throckmorton  had,  for 
more  than  a  year,  been  very  improper,  and 
considering  the  motives  in  the  former  case, 
and  viewing  them  in  the  light  of  the  evidence 
tendered  in  the  latter  case,  we  believe  a  new 
trial  should  have  been  granted. 

The  Judgments  are  therefore  reversed,  and 
the  two  causes  remanded  for  consolidation 
and  retrial. 

PER  CURIAM.   Adopted  is  whola. 
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(40  OKI.  3S) 

RAIX8  T.  WTAMD  et  al 

(Supreme  Court  of  OUahoma.    Jan.  13,  1914.) 
(Syllahm  fry  the  Court  J 

1.  Statutes  (I  35^*)— Hefkbknoch  Pehtiok 
—Time  fob  Filing. 

Section  3,  art.  5s  Williams'  Const.,  pro- 
Tides:  "Referendum  petitions  shall  be  fileid  with 
the  Secretary  of  State  not  more  than  ninetir 
dajrs  after  the  final  adjonrnment  of  the  session 
of  the  Legislature  which  passed  the  bill  on 
which  the  referendum  is  demanded.  *  *  * " 
Held  mandatory,  and  that  such  petititm  miist 
be  filed  with  the  Secretary  of  State  within  SO 
days  after  the  final  adjournment  of  the  Lieg- 
islature. 

[Ed.  Note.— For  other  cases,  see  Statatea, 
Dec  Dig.  I  85%.*] 

2.  States    (f    3S*>— Ixgiblatubb— Qdokdv— 
Dklkoation  of  Powkb. 

Under  section  30,  art  6,  WllUama^  Ann. 
Const,  a  majority  of  each  house  is  necessary 
to  transact  business,  and  the  power  lodged  by 
the  Constitution  in  the  majority  cannot  be  dele- 
gated to  a  minority- 

[Ed.  Note.— For  other  caaes,  8««  State*,  Cent 
Dig.  {  41;   Dec.  Dig.  I  33.*] 

3.  States  (|  33*)— Legisi-atubb— Dbixoaiioh 
or  Power. 

A  concurrent  resolution  adopted  by  the 
House  on  June  SOth  and  the  Senate  on  July 
1st,  directing  that  upon  the  adjournment  of 
eadi  on  saia  daya,  the  said  bodies  should  ad- 
journ until  Ju^  p,  1913  at  12  o'dock  m.,  when 
the  roll  of  each  should  be  called,  and  a  quorum 
not  iu)pearittf ,  that  the  presiding  officers  there- 
of should  adjourn  their  respective  bodies  with- 
out day,  held  to  be  an  unwarranted  delegation 
of  authotilj  to  a  minoiitjr,  and  is  therefore 
void. 

[Ed.  Note.— For  other  caaes,  see  States,  Cent 
Dig.  {  41:   Dec.  Dig.  |  33.*] 

4.  States    (i   37*)— Leoibultitkb— Sessions— 

JOUBDAUS. 

The  journals  must  show  proceedings  to  es- 
tablish a  legislative  session.  In  the  absence 
of  such  showing  by  the  journals  there  is  no 
session. 

[Bid.  Note.— For  other  cases,  see  States,  Cent 
Diig.  I  44;   Dec  Dig.  |  37.*] 

5.  States    ({   37*)— IxaisLATUSK— Sessions— 

TEBinNATION. 

Where  the  journals  do  not  show  any  pro- 
reeding  of  the  House  after  the  SOth  of  June,  or 
of  the  Senate  after  July  Ist  except  a  meeting 
of  a  minority  of  the  members  of  each  body  on 
July  5tb,  there  was  no  legislative  session  of 
either  body  subsequent  to  June  30th  and  July 
1st,  respectively. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dfg.  I  37.*] 

9.  Statutes   ({    35Vi*)—lAoisiATT7EB— "Ses- 
sion." 

The  meaning  of  the  word  "session"  is  the 
sitting  of  a  body,  competent  for  the  transac- 
tion of  its  business;  the  time  during  which  it 
ia  convened  and  actually  engaged  in  business; 
the  time  during  which  a  legislative  body  or  oth- 
er assembly  sits  for  the  transaction  of  business. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec  Dig.  I  33%.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  6435-6437 ;   voL  8,  p.  7798.] 

Joseph  G.  Ralls  filed  a  protest  against  Ref- 
erendum Petition  No.  28,  State  Question  No. 
66.  The  protest  was  denied  by  Benjamin  F. 
Harrison,  Secretary  of  State^  and  protestant 
appeals.    Protest  sustained. 


The  Legislature  of  the  state  ot  Oklaliouia 
passed  "An  act  providing  for  the  i)erinanent 
location  of  the  seat  of  government  and  capitol 
of  the  state  of  Oklahoma,  and  creating  a 
Board  of  Capitol  Commissioners,  and  defin- 
ing its  powers  and  duties,"  etc,  etc  Section 
1  of  tlie  act  provides  tiiat:  "The  seat  of 
government  and  capitol  of  the  state  of  Okla- 
homa shall  be  and  is  hereby  established  at 
Oklahoma  City,  in  the  county  of  Oklahoma, 
in  said  state."  Sees.  Laws  1910-11,  c  S,  pp. 
6,  e.  7. 

What  is  known  as  Honse  Bill  No.  72,  en- 
tiUed  "An  Act  providing  for  the  building  of 
the  state  capitol  at  the  seat  of  government  of 
the  state;  making  an  appropriation  therefor, 
and  repMling  sections  2,  3,  4,  8,  0  and  7  of 
chapter  5  of  the  Session  Laws  of  1910  and 
1911,"  was  aroroved  May  23,  1913.  Seas. 
Laws  1913,  c  220,  pp.  584-697. 

A  referendum  petition  was  filed  In  the  of- 
fice of  the  Secretary  of  State  on  October  2, 
1913,  asking  that  "Hous«  Bill  No.  72  be  re- 
ferred to  the  people  of  the  state  for  their 
approval  or  rejection,  at  the  regular  election 
to  be  held  on  the  3d  day  of  November,  A.  D. 
1914."  This  la  styled  "Referendum  Petition 
No.  28,  State  Question  No.  6S,"  and  was  pre- 
sented In  the  ofiice  of  the  Secretary  of  State 
by  Messn.  Wyand  and  Swearlngen,  the  ap- 
pellees. The  gist  of  the  proposition  in  said 
referendum  petition  is  to  repeal  said  chapter 
220  of  the  Session  Laws  of  1913,  whldli  is 
House  Bill  72. 

As  against  the  sufficiency  of  said  Referen- 
dum Petition,  Joseph  O.  Ralls,  the  appellant, 
filed  with  the  Secretary  of  State,  on  the  11th 
day  of  October,  1913,  a  protest^  and,  after 
notice  by  the  Secretary  to  the  aK>eUees,  a 
hearing  was  had  on  the  5th  day  of  November, 
1913,  and  said  protest  denied,  and  from  this 
decision  an  appeal  was  perfected  to  this  court 
by  appellant  An  order  was  made  by  this 
oonrt  on  November  26,  1913,  appointing  Mr. 
J.  B.  Dudley  referee,  whose  duty  It  was  "to 
take  testimony  as  to  the  date  on  which  the 
Extraordinary  Session  of  the  Fourth  (Legis- 
lature of  the  state  of  Oklahoma  adjourned, 
and  report  his  findings  ot  fact  thereon." 

With  reference  to  the  matter  submitted  to 
Mm,  the  referee  reports,  and  the  court  adopts 
his  findings,  as  follows: 

"That  on  June  28,  1913,  the  House  at  Rep- 
resentatives adopted  the  following  resolu- 
tion, known  as  Honse  Concurrent  Resolution 
No.  29,  to  wit:  'Be  it  resolved  by  the  Honse 
of  Representatives,  the  Senate  concurring 
therein,  that  the  President  pro  Tempore  of 
the  Senate  and  Speaker  of  fhe  House,  are 
hereby  directed,  upon  the  adjournment  of 
their  respective  houses,  to  adjourn  the  same 
to  the  5th  day  of  July,  1913.  at  12  o'clock  m., 
wboi  the  roll  of  each  house  shall  be  called, 
and  immediately  thereafter  the  presiding  of- 
ficer of  each  honse  shall  cause  the  presid- 
ing olBcer  of  the  other  to  be  InfMmed  wheth- 
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er  or  not  a  ^oorom  of  its  body  bas  appeared ; 
and  thereupon,  U  a  quoram  of  the  two  bouses, 
respectively,  shall  not  haye  appeared  upon 
such  call  of  the  roll,  the  President  pro  Tem- 
pore of  the  Senate  and  the  Speaker  of  the 
House  of  Representatives  shall  Immediately 
adjourn  their  respective  houses  without  day.' 
(This  resolution  was  adopted  by  the  House 
by  71  yeas,  noes  none;  members  absent  26.) 
And  thereupon  the  Speaker  declared  the  reso- 
lution adopted  and  signed  the  same  in  open 
session.    (House  Journal,  pp.  1296,  1297.) 

"That  on  June  30,  1913,  the  concurrent 
resolution  was  adopted  by  the  Senate,  and  a 
committee  was  appointed  to  Inform  the  House 
of  such  fact  The  Senate  adjourned  until 
9:30  a.  m.  Tuesday,  July  1,  1913.  (Senate 
Journal,  p.  1703). 

"That  on  June  30,  1913,  the  proceedings 
with  reference  to  the  adjournment  of  the 
House  were  as  follows:  'On  motion  by  Mr. 
Riddle,  the  Speaker  was  instructed  to  ad- 
journ the  House  until  July  5th  under -the 
terms  of  House  Concurrent  Resolution  No. 
2a'    (House  Journal,  p.  1395.) 

"That  on  July  1,  1913,  the  proceedings  with 
reference  to  the  recess  of  the  Senate  were  as 
follows:  'On  motion  of  Senator  Memmlnger, 
the  Senate  recessed  in  accordance  with  House 
Concurrent  Resolution  No.  29,  until  Saturday, 
July  5,  at  12  o'clock  m.'  (Senate  Journal,  p. 
1710.)" 

The  referee^  continuing  bis  report,  states 
the  House  proceedings  as  follows:  "Serenty- 
Thlrd  Day's  Session.  Saturday,  July  6,  1913. 
12  o'cloclc,  m.  The  House  of  Representatives 
met  at  12  o'clock  m.  July  5, 1913,  Mr.  Speak- 
er, J.  H.  Maxey,  presiding.  The  roll  was 
called,  which  showed  the  following  members 
present:  Ashby,  Bolen,  Brown,  DeFord, 
Hayiies,  Teatch,  Wright,  Mr.  Speaker  (J.  H. 
Maxey),  total  8."  The  same  ■  not  being  a 
quorum,  the  Speaker  informed  the  President 
pro  Tempore  of  the  Senate  of  such  fact,  that 
is,  that  only  eight  members  were  present,  and 
a  quorum  had  not  appeared.  And  the  Presi- 
dent pro  Tempore  of  the  Senate  sent  a  mes- 
senger to  the  Honse,  informing  the  Honse 
that  the  Senate  met  at  12  o'clock  m.,  July  S, 
1913,  and  the  roll  being  called,  only  the  fol- 
lowing members  were  present,  Aycock,  lld- 
mondson,  Kendrick,  McMecham,  Tucker,  Van 
Deventer,  a  total  of  6,  and  the  same  not  be- 
ing a  quorum  of  the  Senate.  (House  Journal, 
pp.  1396,  1397.) 

That  on  the  same  day,  July  6,  1913,  the 
House  of  RepresentatlTes  was  declared  ad- 
Jonmed,  pursuant  to  said  Ck>ncurrent  Resolu- 
tion No.  29.  The  proceedings  with  reference 
thereto  are  as  follows:  "And  it  now  appear- 
ing that  a  quorum  of  neither  the  House,  of 
Representatives  or  the  Senate  of  said  state 
having  appeared  and  answered  the  roll  call, 
the  said  Speaker,  J.  H.  Maxey,  made  the  fol- 
lowing announcement:  'Pursuant  to  House 
Concurrent  Resolution  Na  29,  under  and  by 
virtne  of  the  terms  thereof,  I,  J.  H.  Maxey, 
Speaker  of  the  House  of  Bepresentattves  of 


the  state  of  Oklahoma  having  caused  the  roll 
of  said  House  to  be  called,  and  ascertaining 
that  a  quorum  thereof  did  not  appear,  and 
Is  not  present,  and  having  duly  received  and 
caused  to  be  entered  in  the  Journals  of  this 
House  a  message  from  the  President  pro 
Tempore  of  the  Senate,  advising  me,  and, 
through  me,  the  Honse  of  Representatives, 
that  a  quorum  of  the  said  Senate  has  not  ap- 
peared, do  hereby  adjourn  said  House  of 
Represraitatlves  of  the  Fourth  Legislature 
of  the  state  of  Oklahoma  without  day,  and 
hereby  declare  the  same  duly  adjourned.'" 
(Honse  Journal,  pp.  1899, 14(X>.) 

That  on  said  day,  to  wit,  July  6,  1913,  at 
12  o'clock  m.,  the  Senate  adjourned  without 
day,  pursuant  to  said  Concurrent  Resolution 
No.  29,  the  proceedings  being  as  follows: 
"Oklahoma  City,  Oklahoma,  Saturday,  July 
5,  1913.  Senate  reconvened  at  12  o'clock  m., 
Saturday,  Jtily  6th,  pursuant  to  rscess,  the 
President  pro  Tempore,  Kendrick,  presiding." 
On  roll  call,  a  total  of  7  senators  answered, 
and  there  were  absent  and  marked  absent  a 
total  of  33.  The  Journal  of  the  69th  day  was 
approved.  There  being  no  quorum  present, 
the  President  pro  Tempore  transmitted  to  the 
Speaker  of  the  House  a  message.  Informing 
him  that  the  Senate  met  at  12  o'clock  m., 
July  8,  1913,  pursuant  to  House  0>ncurrent 
Resolution  No.  29,  and  only  a  total  number 
of  seven  persons  answering,  and  a  quorum 
not  being  present,  the  Soiate  adjourned  sine 
die.    (Senate  Journal,  pp.  1711,  1715,  1716.) 

The  referee  reports  that  the  members  of 
the  Senate  and  House  of  Representatives  re- 
ceived pay  from  the  state  of  Oklahoma  to 
and  including  July  5,  1913.  He  finds  that 
there  was  no  session  after  the  respective  ad- 
journment of  the  two  houses,  to  wit,  on 
June  30  and  July  1,  1913,  except  the  session 
of  July  6th,  as  shown  by  the  Journals.  He 
finds,  as  a  matter  of  fact,  that  "all  of  the 
employes  of  the  House  of  Representatives, 
with  a  few  exceptions,  were  discharged  on 
June  80,  1913;  that  practically  all  the  mem- 
bers of  the  House  of  Representatives  settled 
with  the  state  for  the  amount  due  them ;  dis- 
persed on  July  1st  and  2d,  and  went  to  their 
respective  homes,  and  that  none  did  return 
except  those  shown  to  .  be  present  by  the 
Journal  of  the  House  on  July  6,  1913,  and 
also  makes  the  same  finding  of  fact  as  to 
the  Senate  employes  and  members,  and  fnr- 
thM  concludes  and  finds  that  the  House  of 
Representatives  adjourned  on  June  80,  1913, 
and  the  Senate  adjourned  on  July  1,  1913, 
if  the  powers  and  duties  stated  in  said  Con- 
current Resolution  No.  29  were  void ;  but  if 
they  had  the  authority  to  pass  such  a  reso- 
lution, then  he  concludes  and  finds  as  a  fact 
that  the  Houses  did  not  adjourn  until  July  6, 
1913." 

It  is  noted  that  the  House  Journal  (page 
1395)  fails  to  show  that  the  Speaker  an- 
nounced an  adjournment  of  the  House  from 
June  30  to  July  6,  1913,  as  suggested  in  the 
motion  of  Mr.  Riddle.    And  in  effect,  the 
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same  lack  of  official  annoancement  by  the 
President  pro  Tempore  of  the  Senate,  follow- 
ing the  motion  of  Senator  Memmlnger.  Sen- 
ate Journal,  p.  1710. 

Ledbetter,  Stuart  &  Bell,  Ames,  Chambers, 
Lowe  &  Richardson,  Asp,  Snyder,  Owen  & 
Lybrand,  Stuart,  Cruce  &  Cruce,  Burwell, 
Crockett  &  Johnson,  Vaught  &  Ready,  and 
Everest,  Smith  &  Campbell,  all  of  Oklahoma 
City,  Dorset  Carter,  of  Purcell,  and  Tom 
McMechan,  J.  L.  Francis  and  W.  P.  Ham, 
all  of  Oklahoma  City,  for  appellant  .Hep- 
bum  &  Chappell,  Dale  &  Blerer,  and  Tibbette 
&  Green,  all  of  Guthrie,  for  appellees.  Mc- 
Adams  A  Haskell,  of  Oklahoma  City,  amid 
curlffi. 

RUSSKLIi,  Special  Judge  (after  stating 
the  facts  as  above).  In  the  consideration  of 
the  questions  presented  In  this  record,  we 
are  not  unmindful  of  their  Importance  and 
the  gravity  of  the  consequences  to  follow 
whatever  conclusion  is  reached. 

The  powers  of  the  initiative  and  the  ref- 
erendum reserved  to  the  people  occupy  a 
prominent  place  In  the  Constitution  and 
laws  of  this  state,  and  their  act,  when  in- 
voking such  powers,  should  be  guarded  by 
the  courts,  to  the  end  that  whatever  is  their 
due  is  kept  inviolate.  In  the  exercise  of 
such  powers,  it  is  necessary  that  the  provi- 
sions of  the  Constitution  should  be  adher- 
ed to. 

This  is  an  appeal  from  the  decision  of  the 
Secretary  of  State,  in  which  he  denied  the 
protest  of  the  appellant  against  the  refer- 
endum petition  referred  to  in  the  statement 
Appellant  presents  various  grounds  in  his 
protest  but  we  deem  it  only  necessary  to 
consider  such  as  are  strictly  germane  to  the 
issue  deemed  important  by  ua  in  the  dispo- 
sition of  this  case.  His  twenty-second  ground 
of  protest  is  that:  "Said  referendum  peti- 
tion was  not  filed  with  the  Secretary  of  State 
of  the  state  of  Oklahoma  within  ninety  (90) 
days  after  the  final  adjournment  of  the  spe- 
cial session  of  the  Fourth  Legislature  of  the 
state  of  Oklahoma,  which  passed  said  bill 
sought  to  be  referred  by  said  referendum  pe- 
tition." Whether  or  not  the  petition  was 
filed  In  time  depends  upon  a  decision  as  to 
when  the  Legislature,  In  fact,  finally  ad- 
journed. 

[1-3]  The  Constitution  of  the  state  of  Okla- 
homa (section  3,  art  5,  Williams  Ann.  Con. 
p.  29)  is  as  follows:  "Referendum  petltlonB 
shall  be  filed  with  the  Secretary  of  State  not 
more  than  ninety  days  after  the  final  ad- 
journment of  the  session  of  the  Legislature 
which  passed  the  bill  on  which  the  referen- 
dum is  demanded.  •  •  • "  We  quote  only 
the  portion  of  the  section  referring  to  the 
matter  under  consideration. 

When  la  a  legislative  body  In  session? 
When  did  the  session  of  the  Legislature 
which  passed  the  biU  sought  to  be  referred 
finally  adjoaim?     It  U  conceded  that  fbe 


referendum  petition  was  filed  with  the  Sec- 
retary of  State  on  the  2d  day  of  October, 
1913,  and  it  is  not  questioned  but  that  the 
referendum  petition,  to  be  filed  in  time,  must 
be  filed  within  90  days  after  the  final  ad- 
joumment  of  the  session  of  the  Legislature 
which  passed  the  bill  on  which  the  referen- 
dum is  demanded.  If  the  Legislature  ad- 
journed, say,  on  July  1,  1913,  then  the  con- 
stitutional requirement  of  the  time  of  filing 
the  referendum  petition  has  not  been  com- 
plied \Mtb;  but  if  the  final  adjournment  is 
considered  to  have  taken  place  on  July  5th, 
then.  In  such  case,  the  petition  was  filed 
within  90  days.  ' 

[4,  5]  How  is  this  matter  to  be  determin- 
ed? How  are  we  to  ascertain  by  the  rules  of 
law,  aided  by  the  procedure  governing  leg- 
islative bodies,  when  a  final  adjournment 
occurs?  In  our  opinion,  It  is  proper  to  In- 
quire into  what  the  Legislature  did  or  at- 
tempted to  do  to  bring  about  adjournment 
and  in  this  inquiry  we  shall  not  resort  to  pa- 
rol evidence,  as  this  would  be  In  violation 
of  the  mles  of  law,  but  will  limit  the  in- 
quiry to  what  is  shown  by  the  journals  of 
the  two  bouses,  for  "each  house  is  required 
by  the  Constitution  to  keep  a  Journal  of  its 
proceedings,  and,  from  time  to  time,  publish 
the  same." 

It  Is  of  primary  moment  that  we  refer  to 
what  has  been  mentioned  as  House  Concur- 
rent Resolution  No.  29,  adopted  by  the  House 
on  June  28th  and  by  the  Senate  on  June 
30th,  and  approved  July  10th,  as  shown  In 
Session  Laws  1913,  p.  732.  This  resolution 
is  set  forth  in  the  statement  The  substance 
of  Its  provisions  are  that  each  house  dele- 
gated to  each  presiding  officer  thereof  the 
power  to  immediately  adjourn  their  respec- 
tive houses  on  the  5th  day  of  July,  1913,  at 
12  o'clock  m.,  U,  upon  the  call  of  the  roll  of 
each  house,  a  quorum  shall  not  have  appear- 
ed, and  such  adjournment  to  be  without  day; 
the  meaning  and  intent  being  that  upon  the 
happening  of  a  contingency  of  no  quorum, 
the  presiding  officers  should  adjourn  thdr 
respective  houses  without  day. 

Apropos  of -this,  we  call  attention  to  the 
following  provision  of  the  Constitution: 
"•  *  *  And  a  majority  of  each  house 
shall  constitute  a  quorum  to  do  business,  but 
a  smaller  number  may  adjourn  from  day  to 
day,  and  may  be  authorized  to  compel  tbe 
attendance  of  absent  members  in  such  man- 
ner and  under  such  penalty  as  each  house 
may  provide." 

The  resolution,  while  lodging  the  power 
with  the  presiding  officers  of  the  respective 
bodies  to  adjourn  without  day,  deprives 
those  members  who  would  appear  on  July 
5th,  If  less  than  a  quorum,  of  their  constitu- 
tional prerogative  to  adjourn  from  day  to 
day,  and  to  this  extent  it  seems  that  the 
delegation  of  authority  to  a  presiding  officer 
to  do  an  act  and  denying  to  a  smaller  num-, 
ber  tban  a  quorum  the  power  of  adjourning 
from  day  to  day  la  in  conflict  with  the  spirit 
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and  latent  of  the  Constitution.  WUle  \re 
are  not  aware  of  smj  action  of  the  two  hous- 
es giving  authority  to  a  number  less  than  a , 
quorum  to  compel  the  attendance  of  absent 
members,  yet  the  right  of  a  smaller  number 
than  a  quorum  to  adjourn  from  day  to  day 
is  unequivocally  stated  In  the  Constitution. 

It  cannot  be  determined  from  the  resolu- 
tion whether  the  contingency  provided  for 
ever  occurred ;  tliat  Is,  whether  on  July  5th 
a  quorum  was  or  was  not  present,  and,  be- 
ing silent  in  this  regard,  does  it  not  become 
essential  to  ascertain  from  the  Journals  of 
the  two  houses  the  proceedings,  if  any,  ger^ 
mane  to  and  involving  an  explanation  there- 
of? To  do  this,  it  is  not  necessary  to  re- 
sort to  parol  evidence  as  to  what  the  pro- 
ceedings were,  or,  as  suggested  by  counsel 
for  appellees,  "to  inquire  of  bootblacks  and 
chat  in  hotel  corridors  as  to  when  the  ad- 
journment took  place,"  but  is  it' not  neces- 
sary and  proper  to  look  to  the  proceedings  as 
recorded  by  the  requironents  of  the  Cpusti- 
tntion,  to  inquire  as  to  what  was  done  and 
how  it  was  done,  in  the  attempt  to  conform 
to  the  delegated  powers  in  the  concurrent 
resolution  ? 

Under  the  record  submitted,  It  is  shown 
that  on  June  30,  1013  (House  Journal,  p. 
1433),  a  motion  waa  made  that  the  Speaker 
be  Instructed  to  adjourn  the  House  until 
July  5th,  under  the  terms  of  the  concurrent 
resolution.  In  Senate  Journal,  p.  1710,  it  is 
shown  that  on  July  1,  1913,  on  motion,  the 
Senate  recessed  in  accordance  with  House 
Concurrent  Resolution  No.  29,  until  Satur- 
day, July  6th,  at  12  o'clock  m.  We  have 
carefully  examined  the  journals,  and  we  do 
not  find  a  record  of  any  declaration  or  an- 
nouncement by  the  presiding  ofiScers  adjourn- 
ing the  bodies  in  response  to  the  suggestions 
contained  in  said  motions,  or  that  the  mo- 
tions were  acted  upon.  From  such  condi- 
tions, It  cannot  be  determined  that  the 
houses,  in  fact,  adjourned  until  July  5th; 
in  other  words,  that  an  adjournment  took 
place,  carrying  them  over  to  July  6th,  or 
such  action  that  would  authorize  their  meet- 
ing on  July  5th,  even  though  the  power  to 
do  so  was  properly  delegated  by  the  resolu- 
tion. To  say  the  least  of  it,  it  Is  a  confused 
condition,  and,  as  heretofore  stated,  there  is 
nothing  in  the  resolution  tending  to  show 
that  the  contingency  provided  therein  ever 
occurred,  and  also  the  absence  of  anything 
in  the  journals  showing  that  the  two  houses 
were  declared  adjourned  on  June  30th  and 
July  Ist,  resi)ectively,  to  July  5th  leaves  us 
to  conjecture  whether  the  assembling  on  July 
6th  was  with  any  semblance  of  authority, 
but,  without  determining  the  effect  of  the 
omissions  referred  to,  we  will  treat  this 
matter  as  if  there  was  an  attempted  ad- 
journment under  the  terms  of  the  concurrent 
resolution  to  July  6th. 

Waiving  for  the  moment  a  further  discus- 
sion of  the  quvBtlons  invcdved,  we  will  state 
briefly  the  action  of  the  two  houses  on  July 
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6th,  and.  In  reviewing  this  matter,  we  dc 
not  deem  it  necessary  to  consider  the  action, 
or  the  effect  thereof,  of  the  presiding  officers 
in  settling  with  and  discharging  the  em- 
ployes, or  that  practically  all  the  members 
of  both  houses  left  the  legislative  balls  on 
June  30th  and  July  1st,  respectively,  and 
did  not  return  to  perform  any  of  the  duties 
devolving  upon  them  as  members  thereof,  as 
this  latter  feature  does  not  enter  into  our 
conclusions.  The  journals  of  either  house  do 
not  show  any  proceedings  in  the  Intervening 
days  from^  say,  July  1st  to  July  5th,  and 
there  is  no  pretense  of  a  legislative  session 
of  either  house  during  those  intervening 
days.  As  Is  stated,  the  Constitution  requires 
that  each  house  shall  keep  a  Journal  of  its 
proceedings  and  publish  them.  "The  proceed- 
ings, then,  constitute  the  journals;  one  can 
have  no  existence  without  the  other,  and,  in 
the  absence  of  both,  there  can  be  no  houses. 
The  journals  must  show  proceedings  to  es- 
tablish a  legislative  session."  People  v. 
Hatch,  33  lU.  loc.  <dt  156. 

By  House  Journal,  p.  1396,  it  is  shown 
that  on  July  5,  1913,  at  12  o'clock  m.,  the 
Speaker  presiding,  the  roll  was  called  and 
a  total  of  eight  members,  including  the  Speak- 
er, answered,  and  Immediately  such  informa- 
tion was  communicated  to  the  President  pro 
Tern,  of  the  Senate,  certifying  to  him  that 
a  quorum  of  the  House  had  not  appeared. 

By  Senate  Journal,  p.  1711,  it  is  shown 
that  on  Jnly  6,  1913,  at  12  o'clock,  m.,  the 
President  pro  Tem.  presiding,  the  roll  of 
the  Senate  was  called  and  a  total  of  six 
members,  including  the  President  pro  Tem., 
answered,  and  immediately  such  informa- 
tion was  communicated  to  the  Speaker  of 
the  House,  that  a  quorum  of  the  Senate  had 
not  appeared. 

We  are  further  advised  by  the  House  and 
Senate  Journals  that  the  presiding  officers 
of  each  body,  having  had  the  roll  of  their 
respective  houses  called,  and  ascertaining 
that  a  quorum  did  not  appear  and  were  not 
present,  did  declare  the  respective  houses  ad- 
journed without  day. 

The  objections  of  appellees  are:  First. 
That  the  court  cannot  go  behind  the  concur- 
rent resolution  for  the  purpose  of  inquiring 
whether  the  liCglslature  actually  dispersed 
at  a  date  prior  to  July  6,  1913,  the  date 
named  in  said  resolution.  Second.  That  the 
court  cannot  consider  evidence  tending  to 
impeach  such  concurrent  resolution,  or  tend- 
ing to  Impeach  the  journals  of  the  House  and 
Senate,  nor  inquire  into  the  motives  of  the 
Legislature  In  passing  such  resolution,  or 
making  such  journal  entries.  These  two 
propositions  present  the  gravamen  of  the 
complaint  by  appellees  in  the  matter  treated. 

We  answer  that  the  concurrent  resolution 
was  adopted  by  the  House  on  the  28th  day 
of  Jnne>  and  by  the  Senate  on  the  30th  day 
of  June,  and  we  are  not  looking  to  what  oc> 
curred  prior  to  the  adoption  of  the  resolu- 
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tlon;  therefore,  in  the  language  of  counsel 
for  appellees,  we  are  not  going  "behind"  the 
resolution,  but  are  inspecting  the  proceed- 
ings, as  shown  by  the  jonmalB  of  the  two 
houses,  subsequent  to  the  adoption  of  the  res- 
olution. In  order  to  understand  therefrom 
what  was,  or  was  not,  done,  or  whether  the 
action  of  the  two  houses  was  such,  evidenced 
by  the  proceedings,  as  wonid  enable  an  un- 
derstanding of  the  resolution.  Hence  we 
say  we  are  not  in  conflict  with  the  rule  stat- 
ed in  Marshall  Field  v.  Clark,  143  V.  S.  849, 
12  Sup.  Ct  495,  86  L.  Ed.  294,  and  which  has 
also  been  announced  in  A.,  T.  &  S.  F.  Ry.  Co. 
7.  State,  28  Olcl.  94,  IIS  Pac  921,  40  L.  K. 
A.  (N.  S.)-l. 

The  resolution  is  not  self-executing  or  self- 
explanatory,  hence  there  exists  a  legal  com- 
pulsion that  its  terms,  providing  for  the  con- 
tingency mentioned,  did  or  did  not  occur  or 
arise,  be  understood.  By  its  terms,  if  on 
July  5th  a  quorum  is  not  present,  the  pre- 
siding officers  shall  immediately  adjourn  their 
respective  houses  without  day.  Without  in- 
voking the  aid  of  the  Journals,  how  is  it  pos- 
sible to  determine  this  matter,  they  being  a 
part  and  parcel  of  whatever  is  Intended  by 
the  concurrent  resolution? 

We  have  already  stated  the  action  of  the 
Houses  on  June  30th  and  July'  1st,  respec- 
tively. This  is  shown  by  the  Journals,  and 
not  by  any  attempt  at  parol  or  other  lilce  evi- 
dence. If  there  was  no  session  of  the  Leg- 
islature in  legal  contemplation  subsequent  to 
July  1st,  then  it  follows  that  there  was  a 
final  adjournment  on  that  day. 

There  Is  no  effort  to  impeacih  the  concur^ 
rent  resolution,  only  to  question  the  powers 
sought  to  be  delegated  by  it;  nor  Is  there 
any  eCFort  tending  to  Impeach  the  Journals  of 
the  two  houses,  nor  Inquire  into  the  motives 
of  the  Legislature  in  making  such  resolution. 
As  stated,  we  simply  go  to  the  Journals — ^the 
proceedings  of  the  two  houses — in  an  effort 
to  ascertain  what  was,  or  was  not,  done.  If 
by  the  Journals  it  can  be  determined  whether 
there  was  a  session  or  no  session,  as  is  con- 
templated and  required  by  the  law,  then,  in 
our  Judgment,  we  have  reached  a  finality  of 
the  question  at  issue. 

The  two  propositions  of  appellees  suggest 
principles  or  rules  of  law  which  may  or  may 
not  be  applicable  under  a  given  case  stated, 
bat  we  do  not  think  they  apply  to  the  con- 
dition of  affairs  disclosed  by  this  record,  and 
we  mean  by  the  record  the  proceedings  of  the 
two  houses.  Parol  or  other  such  extrinsic 
evidence  is  not  appealed  to  or  allowed  to 
impeach  the  Journals  or  acts  of  the  Legisla- 
ture Nor  is  there  any  attempt  made  to  use 
the  Journals  to  Impeach  an  act  of  the  Legis- 
lature. 

[6]  The  Constitution,  §  8,  art  6  (supra), 
requires  the  petition  to  be  filed  not  more 
tlian  90  days  after  the  final  adjournment  of 
the  session.  It  therefore  becomes  necessary 
to  determine  the  meaning  ascribed  by  the 


law-writers  and  lexicographers  to  the  word 
"Session." 

"Session,"  as  defined  in  Abbott's  Law  Dic- 
tionary, is:  "A  sitting;  sometimes  used  for 
the  time  during  which  any  body  of  persons 
or  tribunal  is  organized,  competent  for  trans- 
action of  its  bnsiness ;  in  other  connections, 
the  time  during  which  it  is  convened  and  ac- 
tually engaged  in  business.  •  •  •"  We 
conclude  that  it  must  be  such  a  sitting  or  ses- 
sion, according  to  tills  authority,  as  is  com- 
petent for  the  transaction  of  business.  Un-. 
der  the  Constitution  of  Oklahoma,  it  requires 
a  majority  of  each  house  to  do  business,  and 
as  a  necessary  corollary,  it  cannot  be  termed 
a  session  in  the  absence  of  a  sufficient  num- 
ber to  do  business.  In  other  words,  a  minori- 
ty of  either  house  cannot  transact  business, 
and  this  view  is  in  keeping  with  the  provi- 
sion of  the  Constitution  permitting  a  smaller 
number  th&n  a  quorum  to  adjourn  from  day 
to  day  merely. 

Black's  Law  Dictionary  gives  this  defini- 
tion of  a  "session":  "The  sitting  of  a  court, 
legislature,  council,  commission,  etc.,  for  the 
transaction  of  its  proper  business.    *    *    *  " 

Mr.  Bouvler,  in  defining  "session,"  says: 
"The  time  during  which  a  legislative-  body,  a 
court,  or  other  assembly,  sits  for  the  transac- 
tion of  business;  as  a  session  of  Congress, 
etc.,  etc."  People  ex  rel.  v.  And.  Pub.  Accts, 
64  III.  86. 

The  Ency.  of  Plead.  &  Praa  vol.  21,  pp. 
559,  660,  says:  "A  session  of  court  is  the 
time  during  a  term  in  which  the  court  sits 
for  the  transaction  of  business." 

The  Century  Dictionary  Includes  the  fol- 
lowing among  the  word's  (session)  meaning: 
"The  sitting  together  of  a  body  of  individ- 
uals for  the  transaction  of  business;  the  sit- 
ting of  a  court,  academic  body,  council,  leg- 
islature, etc,  of  the  actual  assembly  of  the 
members  of  these,  or  any  smaller  body,  for 
the  transaction  of  business.  As  the  court  is 
now  in  session  (that  la,  the  members  are  as- 
sembled for  business);  the  time,  space  or 
term  during  which  a  court,  council,  legisla- 
ture or  the  like,  meets  daily  for  business,  or 
transacts  business  regularly,  without  break- 
ing up. 

The  word  "session"  as  used  in  the  Consti- 
tution of  Minnesota,  art.  4,  i  11,  providing 
that  "Within  three  days  after  the  adjourn- 
ment of  the  Liegislature,  the  Governor  may 
approve,  sign  and  file  in  the  office  of  the 
Secretary  of  State  any  act  passed  during  the 
last  three  days  of  the  session"  means  the 
actual  assemblage  of  the  Legislature  for 
business.  Farwell  Co.  v.  Matheis  (O.  O.)  48 
Fed.  363,  364.  It  is  held  in  that  case,  in 
speaking  of  the  word  "session,"  tliat:  "The 
prime  definition  of  this  word,  when  applied 
to  a  legislative  body,  is  the  actual  sitting  of 
the  members  of  such  body  for  the  transaction 
of  business." 

It  is  held  in  People  r.  Fancher,  60  N.  Y. 
loc.  dt  294,  that:  "The  Beasion  of  the  Soi- 
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ate,  like  the  sessions  of  the  Legislature  or  of 
Congress,  or  the  term  of  a  court,  continues, 
notwithstanding  repeated  recesses  or  ad- 
journments, until  the  final  close  or  end  In 
some  way  provided  by  law.  It  Is  true  that 
should  the  Senate  not  come  together  pursu- 
ant to  the  adjournment,  and  so  the  session 
fall  (and  that  that  will  not  be  the  case  can- 
not now  certainly  be  known),  the  question 
will  arise  whether  the  session  did  not,  in 
fact,  terminate  on  the  10th  day  of  September, 
the  day  of  the  last  adjournment" 

If  it  is  not  a  Senate  or  a  legislative  body 
without  the  presence  of  a  quorum,  does  not 
the  question  arise  In  this  case  whether  the 
session  did  not,  in  fact,  terminate  on  the  1st 
day  of  July,  the  day  of  the  last  adjournment, 
as  there  was  no  coming  together  afterwards? 
It  seems  to  us  to  be  the  inevitable  conclu- 
sion reached  by  all  the  authorities  at  our 
command,  and  the  reasoning  given  by  them 
induces  a  similar  conclusion  on  our  part, 
that  a  legislative  body  Is  in  session  only  when 
it  is  prepared  to  transact  business.  The 
criterion  Is,  not  that  there  is  business  to  be 
done,  but  it  is.  Is  there  a  constitutional  quo- 
rum, competent  to  transact  business?  In 
support  of  this,  we  can  invoke  the  rule  that 
applies  to  and  defines  sessions  of  a  court 
Mow  can  there  be  such  a  thing  as  a  con- 
structive session  of  a  court,  or  a  constructive 
session  of  the  Legislature?  What  is  requir- 
ed to  have  a  session  of  the  Legislature,  if  not 
a  quorum  of  its  bodies?  What  is  required 
to  have  a  session  of  the  court,  if  not  the 
presence  of  the  Judge? 

In  the  case  of  Delafleld  et  aL  ▼.  Louis 
Mercer  Const  Co.  et  aL,  115  N.  C.  21,  20  S. 
B.  167,  it  is  held:  "There  is  no  court  when 
there  is  no  Judge  to  hold  it,  and  there  can 
be  no  constructive  session  after  he  has  left" 

In  the  case  of  Wight  v.  Wallbaum  et  al., 
39  111.  554,  where  the  question  involved  was 
when  a  term  of  court  adjourned,  the  court 
was  in  session  on  August  23d,  on  which  date 
it  adjourned  until  the  next  day,  and  the 
Judge  not  returning  the  next  day,  the  sherlil 
and  clerk  met  and  adjourned  the  court  from 
day  to  day.  The  term  of  the  court  at  which 
the  Judge  thus  absented  himself  lasted  until 
some  time  in  September,  but  the  Judge  not 
returning  after  the  23d  of  August,  it  was 
held  in  that  case  that  the  adjournments  by 
the  clerk  and  sheriff  were  invalid,  and  that 
the  adjournment  of  the  court  became  final 
on  the  23d,  although,  in  that  case,  the  Judge 
himself  had  adjourned  the  court  until  the 
24tb,  the  day  following  his  absence.  The 
court  says:  "After  the  23d,  for  the  want  of 
a  Judge,  no  legal  business  could  have  been 
transacted,  and  for  that  reason  the  court 
stood  adjourned.  The  Judge  who  opened  the 
court  might,  no  doubt,  have  adjourned  to  a 
s]pecified  day,  had  the  business  of  the  court 
required  it,  and  business  might  have  been 
regularly  resumed  at  that  time.  The  Judge 
had  no  power  to  authorise  the  ministerial 
otBcers  of  ttie  court  to  exercise  Judicial  pow- 


ers, even  In  opening  and  adjourning  the 
court  They  not  having  such  authority,  and 
the  court  not  having  been  opened  on  the  24th 
by  a  Judge  authorized  to  exercise  the  Juris- 
diction of  the  court,  It  stood  adjourned  aft- 
er the  23d,  and  that  must  be  regarded  as  the 
last  day  of  the  term."  In  that  case,  the 
Judge,  being  on  the  bench  on  August  23d,  ad- 
journed the  court  until  the  next  day,  and  he 
not  returning  during  the  remainder  of  the 
term,  it  was  held  that  the  session  ended  on 
the  23d,  and  for  two  reasons — it  required  the 
presence  of  the  Judge  to  transact  business, 
and  there  could  not  be  delegated  to  the  min- 
isterial officers  of  the  court  the  power  to  ad- 
journ it  from  day  to  day. 

Under  the  statutes  of  Oklahoma,  the  sher- 
Ur  is  authorized,  in  the  absence  of  the  Judge 
on  the  first  and  second  days  of  the  beginning 
of  the  term,  to  adjourn  the  court  until  the 
third  day  thereof,  at  which  time,  a  Judge  not 
appearing,  the  term  lapses. 

After  the  Ist  day  of  July,  1913,  there  was 
no  reassembling  of  the  Legislature.  Like 
the  Judge,  it  did  not  return.  There  was  no 
session  without  its  presence.  It  is  true  that 
a  small  number  of  each  bouse,  being  a  small 
per  cent  thereof,  met,  and  we  ari  authorized 
to  infer  that  those  who  did  meet  met  with 
the  pre-existing  knowledge  that  a  quorum 
would  not  be  present,  and,  since  the  concur- 
rent resolution  undertook  to  delegate  to  the 
presiding  officer  of  each  house  the  power  to 
meet  and  adjourn  on  the  6th  day  of  July, 
we  do  not  understand  the  necessity  existing 
for  seven  others  of  the  lower  house,  and  five 
others  of  the  senate  to  appear.  The  thing 
that  was  to  be  done  was  confided  alone  to 
the  presiding  officers,  without  any  right  or 
power  upon  the  part  of  any  others  who  might 
be  present,  less  than  a  quorum,  to  even  ob- 
ject or  to  urge  a  going  over  from  day  to  day. 
Under  our  Constitution,  the  presiding  officer 
of  each  house  is  a  member  of  such  body.  He 
is  simply  one  personage;  and  yet  it  Is  insist- 
ed that  these  two  persons  can  be  vested  with 
legislative  power,  with  the  transaction  of 
business,  with  the  adjournment  sine  die, 
which.  In  itself,  is  a  transaction  of  most  im- 
portant business,  because  from  that  date 
hinges  much  that  Is  Important  in  the  perfect- 
ing of  legislation  or  carrying  Into  effect  acts 
of  the  Legislature  and  duties  devolving  up- 
on the  Governor. 

If  a  minority,  acting  under  the  concurrent 
resolution  (and  the  Speaker  Is  certainly  a 
minority)  can  adjourn  the  House  sine  die, 
why  cannot  any  other  minority,  in  order  to 
block  legislation  and  disrupt  a  session,  meet 
before  a  quorum  can  assemble  and  adjourn 
the  body  sine  die?  If  the  concurrent  resolu- 
tion could  delegate  to  the  presiding  officers 
the  authority  to  meet  on  a  certain  day,  call 
the  roll,  and,  no  quorum  answering,  to  ad- 
journ the  l>ody  sine  die,  why  cannot  he  be 
delegated  to  transact  other  business,  and 
thus  save  the  expense  and  inconvenience  of 
an  organized  assembly?    In  the  language  of 
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Mr.  Justice  Breese,  we  ask:  "Can  it  be  that, 
by  a  legal  flctioD,  the  Legislature  will  be 
deemed  in  session,  when,  in  fact,  there  is  no 
such  organized  or  assembled  body?"  How 
can  a  body  be  in  session  when  it  is  not  in 
session?  Is  the  matter  of  session  a  fiction 
of  the  law  and  a  semblance  of  duty  done  or 
discharged  when  there  is  no  one  present  to 
do  the  duty,  or  even  present  to  perfect  or 
suggest  what  should  or  should  not  be  done? 

When  the  two  houses  closed  their  ses- 
sions on  June  30th  and  July  1st,  respectiyely, 
it  was  clearly  the  intention  not  to  return 
for  any  further  session.  We  think  the  con- 
current resolution  definitely  states  the  pur- 
pose of  both  houses  not  to  reassemble  on  the 
6th  of  July,  and  there  being  no  appearance 
of  any  members  for  any  purpose  in  the  in- 
tervening days  and  their  failure  to  appear 
on  the  6th  leads  inevitably  to  the  conclusion 
that  the  Legislature  meant  by  such  resolu- 
tion to  do  exactly  what  it  did,  adjourn  on 
July  Ist,  at  latest.  The  purpose  not  to  re- 
turn is  made  manifest  by  the  fact  that  they 
did  not  return,  and  it  likewise  supports  the 
conclusion  that  they  did  not  intend  to  re- 
turn, but,  as  a  matter  of  fact,  regarded  the 
session  of  June  30th  and  July  1st  as  a  ter- 
mination of  the  extraordinary  session  of 
the  Legislature.  The  resolution  shows  the 
purpose  to  disperse;  the  Journals  evidence 
the  fact  there  were  no  other  meetings  (as 
what  Is  called  a  meeting  on  July  5th  cannot 
be  regarded  as  a  session  or  meeting  of  the 
Legislature),  and  there  being  a  dispersal  of 
the  two  bodies,  as  heretofore  stated,  such 
act,  under  this  record,  constituted  a  final 
adjournment,  and  by  such  act  all  claim  as  a 
legislative  body  was  relinquished,  and,  be- 
ing relinquished,  constituted  an  end  to  the 
session,  for  "a  l^lslative  body  has  adjourned 
when  it  has  dispersed." 

At  the  risk  of  being  tedious  or  of  repeat- 
ing, and  as  a  rSsumS  of  what  has  been  said, 
in  conclusion,  we  are  impressed  with  the  cor- 
rectness of  the  proposition  that  when  a  Leg- 
islature Is  in  session  its  acts  speak  through 
its  journals.  If  its  journals  are  silent,  there 
is  no  session,  and  there  can  be  no  such  ses- 
sion as  is  contemplated  by  the  law  and  com- 
mon sense,  unless  there  be  a  suCQclent  num- 
ber to  transact  business.  A  dispersal  of  a 
body  ends  its  life,  and  it  cannot  be  kept 
alive  by  any  such  delegation  of  authority. 
The  same  principle  controls  this  reasoning  as 
applied  to  a  court  If  the  judge  of  a  court, 
during  a  term  thereof,  vacates  the  bench  and 
his  district  and  his  duties,  he  cannot  keep 
alive  the  term.  The  last  day  of  his  sitting 
and  transacting  business  is  the  end.  He,  in 
person,  must  adjourn  that  court  to  a  given 
day  of  that  term,  and  he  cannot  delegate  the 
authority  to  some  one  else  to  keep  alive  the 
term  of  the  court  It  must  be  an  act  of  the 
court  that  preserves  the  life  of  the  term,  and 
not  a  delegated  act  It  must  be  an  act  of 
the  Legislature,  acting  through  a  quorum  of 
each  house,  to  adjourn  for  a  longer  term  than 


three  days.  It  must  be  an  adjournment  that^ 
upon  its  reassembling,  there  is  a  continnity 
in  the  purpose  and  in  the  act  which,  in  it- 
self, shows  a  continued  existence  of  session. 
There  was  a  dispersal;  there  was  no  re- 
assembling; there  is  no  continuity  in  the  pur- 
pose to  discharge  duties;  and,  such  being 
the  case,  the  session  terminated  by  the  dis- 
persal. 

The  minority  on  the  5th  day  of  July,  1913, 
undertook,  by  an  unwarranted  act,  to  give 
life  and  validity  to  the  edict  of  a  body  that 
was  functus  officio.  We  are  forced  to  the  con- 
clusion that  the  30th  day  of  June  was  the 
end  of  the  session  of  the  House,  and  that  the 
1st  day  of  July  was  the  end  of  the  session  of 
the  Senate,  and,  at  best  there  was  no  session 
of  the  Legislature  of  Oklahoma  after  the  Ist 
day  of  July.  We  therefore  hold  that  there 
was  a  final  adjournment  of  the  special  ses- 
sion of  the  Fourth  Legislature  of  the  state 
of  Oklahoma,  which  passed  the  bUi  sought 
to  be  referred  by  said  Referendum  Petition 
No.  28,  State  Question  Na  65,  at  latest  on 
July  1,  1913;  that  said  referendum  petition, 
filed  on  October  2, 1913,  with  the  Secretary  of 
State,  was  not  filed  within  90  days  after  the 
final  adjournment  of  the  session  of  the 
Legislature,  as  required  by  the  Constitution; 
and  we  further  hold  that  the  protest  of  ap- 
pellant that  said  referendum  petition  was 
not  filed  with  the  Secretary  of  State  in  the 
time  required  by  the  Constitution  of  Oklaho- 
ma was  well  taken,  and  that  no  election 
can  be  held  upon  said  referendum  petition, 
and  that  said  House  Bill  No.  72  remains  in 
force  and  effect 

The  conclusion  we  have  reached  upon  the 
point  discussed  eliminates  all  other  que»' 
tions  presented  in  the  record  and  renders  a 
reference  to  them  unnecessary. 

The  Judgment  of  the  court  therefore  is  that 
the  petition  for  referring  said  act  is  void,  for 
the  reason  that  the  same  was  not  filed  with 
the  Secretary  of  State  within  the  time  re- 
quired by  the  Constitution,  and  that  the 
protest  filed  against  said  petition  be  and  the 
same  is  hereby  sustained. 

HATES,  a  J.,  and  TURNER  and  LOOF-' 
BOUBROW,  JJ.,  and  ROBERTSON,  Special 
Judge,  concnr. 


EARP  V.  RILEY. 


(40  OU.  340) 


(Supreme  Court  of  Oklahoma.    Jan.  18,  1914.) 

Action  between  J.  H.  Earp  and  Ben  W.  Riley. 

From  decision  of  Benjamin  F.  Harrison,  Sec- 
retary of  State,  denying  protest  of  Earp  against 
Referendum  Petition  No.  27,  State  Question 
No.  64,  Earp  appeals.  Protest  of  appellant 
sustained. 

McAdams  &  Haskell,  of  Oklahoma  City,  for 
appellant  H.  L.  Fogg,  of  El  Reno,  fpr  appd- 
lee. 

PER  CURIAM.  This  is  an  appeal  from  the 
decision  of  the  Secretary  of  State,  denying  pro- 
test of  appellants  against  Referendum  Petinoa 
No.  27,  State  Question  Now  64.    This  appeal 
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presents  the  lame  facts  and  tlie  same  qnes- 

tiODS  of  law  presented  to  this  court  and  con- 
sidered and  determined  in  Joseph  G.  Ralls  t. 
J.  G.  Wyand  et  al.,  138  Pae.  158,  decided  at 
this  term,  but  not  jet  officiall;  reported.  The 
propositions  of  law  announced  in  that  case  gov- 
ern and  control  the  questions  presented  in  this 
case;  and  apon  the  authority  of  that  case  the 
protest  of  appellant  against  said  referendum 
petition  must  be  and  the  same  is  hereby  sus- 
tained. 

(37  Okl.  eiO) 

JOHNSON  T.  riLTSOH  et  aLt 
(Supreme  Court  of  Oklahoma.    May  20,  1913.) 

(Syttaiiu  by  the  Court.) 

1.  Judgment  (§  410*)— Vacation— Fbaud. 

Equity  has  jurisdiction  to  vacate  and  set 
aside  judgments  and  orders  of  the  county  court 
in  probate  cases,  when  such  judgments  and  or- 
ders were  obtained  by  fraud. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  {{  775,  777,  778 ;    Dec.  Dig.  §  4lO.»] 

2.  EXECUTOBS  AND   Aduinistbatobs   (§  616*) 

—  FiNAI.    SETTLKMaNT  —  SUIT    TO    VACATE  — 

"DiBECT  Attack"— "CoLLATBBAL  Attack." 
A  suit  brought  for  the  purpose  of  racating 
and  setting  aside  an  order  of  the  county  court 
approving  the  final  settlement  of  an  adminis- 
trator is  a  "direct"  and  not  a  "collateral"  at- 
tack upon  such  order,  although,  in  addition  to 
seeking  to  have  the  order  vacated,  the  plaintiff 
seeks  other  relief  in  the  same  suit 

[Ed.  Note.— For  other  cases,  see  BSzecutors 
and  Administrators,  Cent.  Dig.  (S  2199-2207, 
2220-2232 ;    Deo.  Dig.  {  616,* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3j  pp.  2070-2072:  vol.  8,  p.  7637;  vol.  2, 
pp.  1249,  1250 ;   vol.  8,  p.  7605.] 

8.  JuDOMENT  (J  16*)— Validitt— Parties. 

Where  the  evidence  showed  that  a  bank, 
not  a  party  to  the  action,  held  a  note  executed 
by  plaintiffs,  it  was  error  to  render  a  judgment 
requiring  defendant  to  surrender  the  note  for 
cancellation,  although  he  was  the  president  and 
managing  officer  of  the  bank. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {§  22,  24;    Dec.  Dig.  §  16.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Lincoln  County; 
A.  H.  Huston,  Judge. 

Action  by  Theresa  FUtsch  and  others 
against  H.  M.  JobnBon,  administrator  of  the 
estate  of  C.  A.  Flltscb,  deceased.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed  and  remanded. 

&Ialcolm  D.  Owen,  of  St  Louis,  Mo.,  and 
Harry  W.  Harris,  of  Chandler,  for  plaintiff 
in  error.  Burfcrd  &  Burford,  of  Quthrle,  for 
defendants  in  error. 

ROSSER,  C.  The  petition  in  this  case  al- 
leged, in  substance,  that  the  defendant  was 
appointed  administrator  of  the  estate  of  C. 
A.  Flltsch,  deceased;  that  the  plaintiffs  were 
the  sole  heirs  of  snld  Flltsch,  deceased;  that 
the  deceased  was  the  owner  of  ten  shares  of 
stock  in  the  First  Xutluual  Bank  of  Chandler, 
and  that,  upon  the  defendant's  representa- 
tion that  be  was  entitled  to  more  than  the 
value  of  the  stock  for  his  services  as  admin- 
istrator, tbey  agreed  to  and  did  assign  him 
said  shares  of  stock  as  full  compensation  for 


his  services  as  sadb  adimlnistrator;  that  said 
assignment  was  reported  to  the  county  court 
and  approved  by  It;  that  prior  to  said  assign- 
ment a  dividend  of  $150  had  been  declared 
on  said  stock,  and  was  the  property  of  the 
estate;  that  the  plalntlfCs  were  Ignorant  of 
the  fact  that  it  had  been  declared;  that  de-' 
fendant  was  the  president  of  bAA  bank  and 
knew  of  the  existence  of  said  dividend;  that 
the  defendant  faUed  to  account  for  said  divi- 
dend in  his  report  to  the  court,  but  appropri- 
ated it  to  his  own  use;  that  the  defendant 
refused  to  settle  the  estate  and  be  discharged 
unless  plaintiffs  would  pay  him  $500  in  addi- 
tion to  the  stock  which  had  been  assigned; 
that  he  represented  to  them  that  tf  tbey  did 
not  agree  upon  a  settlement  out  of  cotirt  de- 
fendant would  be  allowed  a  much  greater 
compensation  by  the  court;  that  they  relied 
on  his  advice  and  entered  into  the  agreement, 
and  executed  to  the  First  National  Bank  of 
Chandler  a  note  for  $500  for  the  benefit  of 
the  defendant,  which  note  was  still  in  the 
possession  of  the  said  bank;  that  they  had, 
a  short  time  before  filing  the  petition,  learned 
the  facts  and  the  manner  in  whidi  they  had 
been  defrauded.  The  petition  prayed  for 
Judgment  for  $150,  and  that  the  defendant 
be  required  to  deliver  up  the  $500  note  to  be 
canceled. 

[1]  The  defendant  contends  that  the  plain- 
tiffs In  this  case  cannot  recover,  because  they 
can  only  obtain  relief  in  the  county  court 
He  contends  that  the  Judgment  of  the  probate 
court  is  conclusive  against  a -collateral  at- 
tack, and  that  this  suit  is  a  collateral  attack 
upon  the  Judgment  of  the  probate  court  dis- 
charging the  defendant  as  administrator. 
The  petition  alleges  fraud.  The  Jurisdiction 
of  a  court  of  equity  to  vacate  or  annul  a 
Judgment,  decree,  or  order  obtained  by  fraud 
is  well  settled,  and  is  one  of  the  oldest 
branches  of  equity.  In  the  case  of  Brown  v. 
Trent  36  Okl.  239,  128  Pac.  895,  the  question 
of  when  a  court  of  equity  will  take  Jurisdic- 
tion to  vacate  a  judgment  obtained  by  fraud 
was  considered,  and  It  was  there  held  that 
the  Jurisdiction  of  a  court  of  equity  In  such 
cases  was  ample  and  full,  regardless  of  other 
remedies  the  parties  may  have. 

[2]  Neither  was  the  proceeding  here  a  col- 
lateral attack  upon  the  Judgment  of  the  coun- 
ty court  It  was  a  "direct  attack."  The  fact 
that  other  relief  was  sought  in  the  same  ac- 
tion does  not  affect  the  question.  Vacating 
the  order  was  within  the  issues  and  not  col- 
lateral thereto.  While  there  are  cases  op- 
posing this  view,  this  question  was  con- 
sidered in  Brown  ▼.  Trent  anpra.  In  a  pro- 
ceeding similar  to  this,  and  It  was  held  to 
be  a  direct  attack.  It  is  not  necessary  to  go 
over  the  ground  so  lately  covered  in  that 
case.    The  petition  states  a  cause  of  action. 

[3]  The  court  entered  a  Judgment  requiring 
the  defendant  to  surrender  a  $600  note  held 
by  the  First   National  Bank  of   Chandler, 
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and  It  was  farther  adjudged  and  deci'eed 
(hat  the  note  be  canceled  and  held  for 
naught.  The  E^rst  National  Bank  of  Chand- 
ler was  not  a  party  to  the  proceeding.  The 
evidence  shows  that  the  note  was  executed  to 
that  bank  and  was  held  by  it  at  the  time  of 
the  trial.  It  was  not  within  the  power  of 
the  court  to  render  a  judgment  requiring  the 
administrator  to  take  property  out  of  the 
possession  of  the  bank  and  deliver  it  to  the 
court  without  notice  to  the  bank,  and  wlth- 
9ut  an  opportunity  for  It  to  make  defense. 
The  fact  that  Johnson  was  president  of  the 
bank  cannot  change  the  rule,  however  strong 
the  eiiidence  may  be  that  the  note  was  ob- 
tained by  fraud,  and  that  the  bank  bad  notice 
thereof  by  reason  of  Johnson's  connection 
with  the  bank.  It  will  not  do  to  enter  a 
Judgment,  which,  in  efTect,  would  be  to  de- 
prive the  bank  of  its  property  without  giving 
it  an  opportunity  to  be  heard.  The  question 
Involved  is  similar  to  the  question  involved 
In  Ex  parte  Deickman,  33  OkL  749,  127  Pac. 
1077.  It  was  there  held  that  a  decree  re- 
quiring Deickman  to  procure  a  conveyance 
from  Lakln  was  Incapable  of  enforcement. 

On  account  of  this  error,  the  Judgment 
must  be  reversed  and  remanded. 

PER  CURIAM.    It  is  so  ordered. 


(40  Okl.  350) 

BREWER  et  aL  v.  MARTIN. 

(Supreme  Court  of  Oklahoma.    Dec  2,  1913.) 

(Syllahfu  ly  the  Court.) 

1.  JuBT    (§   13*)— Right    to  Jubt   Tbiai^ 
Cboss-Petition. 

In  a  cross-petition  for  judgment  on  a  note 
and  foreclosure  of  the  mortgage  lien,  when  an 
issue  is  joined  as  to  the  amount  due,  the  trial 
must  be  had  before  a  jury,  unless  the  jury  Is 
waived. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  «S  35-83;    Dec  Dig.  i  13.*] 

2.  PtKADIHO     (8    847*)— VKBIKCATION— JUDQ- 

MBNT. 

The  defendants,  in  their  answer,  having 
pleaded  the  execution  of  the  note  and  uie  mort- 

?:Bge,  and  asked  for  judgment  thereon  and  the 
oreclosure  of  said  mortgage,  and  the  plaintifF 
having  replied  by  a  denial,  without  verification, 
this  raises  no  issue  of  fact  as  to  the  execution 
of  the  mortgage  and  note  and  the  amount  due 
thereon,  and  judgment  E^ould  have  been  ren- 
dered in  favor  of  the  defendants  against  the 
I^ntiff  for  the  amount  of  the  note  and  a  fore- 
closure of  the  mortgage  lien. 

[E}d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  1052;   Dec.  Dig.  {  347.*] 

Error  from  District  Court,  Mclntoeh  Coun- 
ty; Freslle  B.  Cole,  Judge. 

Action  by  Jerry  Martin  against  W.  D. 
Brewer  and  others.  Judgment  for  plaintlfT, 
and  defendants  bring  error.    Reversed. 

W.  C.  Franklin  and  P.  3.  Carey,  both  of 
MtUBkogee,  for  plaintiCFs  in  error.  Fred  P. 
Branson,  of  Muskogee,  for  defendant  In  error. 


WILLIAMS,  J.  The  plaintiffs  in  error 'will 
hereinafter  be  referred  to  as  defendants,  and 
the  defendant  in  error  as  plaintiff. 

The  plaintiff  sought  to  have  a  certain  deed, 
alleged  to  have  been  executed  by  him  to 
Maude  Mitchell  upon  certain  premises,  ad- 
judged to  be  a  mortgage,  and  a  certain  deed, 
alleged  to  have  been  executed  by  plaintiff  to 
Samuel  Kinney,  and  a  certain  mortgage  and 
mineral  lease,  alleged  to  liave  been  executed 
by  him  to  the  defendants,  to  be  canceled. 
Defendants  answered  by  general  denial,  and 
further 'pleaded  afiSrmatively  that  on  August 
10,  1904,  the  plaintiff  executed  and  delivered 
to  said  defendants  a  certain  mortgage  to  se- 
cnre  the  sum  of  1809.95,  which  was  evidenced 
by  a  certain  promissory  note;  that,  after 
default,  said  defendants,  under  the  power  of 
foreclosure  contained  in  said  mortgage,  which 
was  valid  under  the  laws  in  force  in  the 
Indian  Territory  at  the  time  of  Its  execution, 
did  proceed  to  foreclose  same,  and  duly  ad- 
vertised the  lands  described  therein  for  sale; 
that  said  land  under  said  foreclosure  was 
sold  to  P.  J.  Carey,  and  proper  conveyance 
executed  to  him  by  the  mortgagee;  that  on 
November  20,  1909,  the  said  Carey  executed 
and  delivered  to  defendants  a  quitclaim  deed 
to  said  land.  Defendants  farther  prayed  for 
the  possession  of  said  premises  under  said 
deed  executed  as  a  result  of  said  mortgage 
foreclosure,  but  that,  in  the  event  the  said 
mortgage  foreclosure  was  defective,  then  the 
same  be  foreclosed,  and  an  accounting  be  bad 
to  determine  the  amount  due  on  said  note. 
Plaintiff  replied,  denying  that  he  executed  the 
mortgage  or  the  note,  and  further  denying  all 
affirmative  allegations  in  said  answer.  In 
due  time  defendants  demanded  a  Jury  trial, 
which  was  overruled.  Plaintiff's  reply  was 
not  verified.  The  court  found  that  the  fore- 
closure under  the  mortgage  pleaded  in  de- 
fendants' answer  was  void. 

[1]  In  Sherman  v.  Randolpli,  13  Okl.  224, 
74  Pac.  102,.  it  was  held  that,  in  an  action 
for  Judgment  on  notes  and  foreclosure  of 
a  vendor's  lien  thereon,  when  an  issue  is 
joined  as  to  the  amount  due,  the  trial  must  be 
had  before  a  Jury,  unless  a  jury  is  waived. 
The  same  statutory  provisions  now  in  force 
in  this  state  were  construed  in  that  case 
Sections  4089,  4990,  4991,  and  4992,  Revised 
Lews  of  Oklahoma  1910.  It  appears  to  be 
settled  that,  under  said  statutory  provisions 
as  to  Jury  trials  In  foreclosure  proceedings, 
where  personal  judgment  for  money  is  sought 
by  plaintiff  against  the  defendant,  defend- 
ant is  entitled  to  a  jury  trial,  and  that  the 
equitable  action  of  foreclosure  in  such  a  case 
is  converted  into  a  legal  action.  Maas  v. 
Dunmyre,  21  Okl.  434,  96  Pac.  691,  and  au- 
thorities therein  cited. 

Section  4991,  supra,  is  as  follows:  "An 
issue  of  fact  arises:  First,  upon  a  material 
allegation  in  the  petition,  controverted  by  the 
answer;  or,  second,  ai)on  new  matter  in  the 
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answer,  controTerted  by  the  reply;  or,  third, 
upon  liew  matter  In  the  reply,  which  shall  be 
considered  as  controverted  by  the  defendant 
without  farther  pleading." 

[2]  Defendants,  In  their  answer,  having 
pleaded  the  execution  of  the  note  and  tbe 
mortgage,  setting  out  the  amount  due  there- 
under, had  the  plaintiff  verified  his  reply, 
this  would  have  raised  an  issue  of  fact  as  to 
the  execution  of  the  mortgage  and  note  and 
the  amount  due  thereon,  ai)d  as  to  such  issue 
he  would  have  been  entitled  to  a  Jury  trial. 
But,  not  having  verified  his  reply,  no  issue 
of  fact  was  raised,  and  the  defendants  were 
entitled  to  a  Judgment;  the  court  having 
found  that  the  foreclosure  proceedings  were 
void,  the  defendants  were  entitled  to  a  Judg- 
ment on  said  note  and  a  decree  of  foreclosure 
to  enforce  the  mortgage  lien.  Long  v.  Shep- 
ard,  35  Okl.  489,  130  Pac.  131. 

The  Judgment  of  the  lower  court  Is  accord- 
ingly reversed,  with  instructions  to  grant  a 
new  trial,  and  proceed  in  accordance  with 
this  opinion.    All  the  Justices  concur. 

(40  Okl.  85S)  ''°°'^™°' 

EELLT  et  aL  v.  STATE. 
(Supreme  Court  of  Oklahoma.    Nov.  4,  1913.) 

(SyUabut  by  tk«  Court.) 
Appkai.  akd  Ebkob  (I  767*>— BBnrr— AiTiBii- 

ANCB. 

Where  plaintifl  in  error  fails  to  comply 
with  rule  25  of  this  court  (95  Pac.  vili),  tbe 
judgment  may  be  affirmed. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
ESrror,  Cent  Dig.  {  8092;    Dec.  Dig.  §  757.*] 

Error  from  District  Court,  Blaine  Coun- 
ty;   James  R.  Tolbert,  Judge. 

Action  by  tbe  State  against  W.  R.  Kelly 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Seymour  Foose  and  Baker  &  Bloss,  all  of 
Watonga,  for  plaintiffs  in  error.  A.  L. 
Emery,  Co.  Atty.,  and  J.  P.  Wishard,  both 
of  Watonga,  for  the  State. 

PER  CURIAM.  This  action  was  com- 
menced in  the  name  of  the  state  of  Okla- 
homa, in  the  district  court  of  Blaine  county, 
on  February  18,  1910,  against  T.  B.  Smith, 
as  principal,  and  D.  H.  Haskins,  W.  R.  Kelly, 
and  Qeorge  Smith,  as  sureties,  to  recover 
$1,000,  being  the  penalty  on  the  bond  of 
Smith  for  his  appearance  in  that  court  to 
answer  to  the  cliarge  of  aiding  and  abetting 
the  escape  of  Alf  Hunter,  alias  "Kingsbury," 
a  prisoner,  charged  with  homicide.  T.  B. 
8D[iith  was  not  served  with  summons,  and 
George  Smith  defaulted.  The  two  remain- 
ing defendants,  plaintiffs  in  error,  separately 
moved  tbe  court  to  dismiss  the  action,  on 
the  ground  that  the  same  was  not  prosecuted 
in  the  name  of  the  proper  party,  nor  tn 
the  name  or  on  the  relation  of  any  public 
ofDcer,  nor  in  the  name  of  the  real  party  in 
interest,  nor  on  the  relation  of  tbe  county 


attorney  or  the  Attorney  General,  nor  any 
officer  authorized  to  prosecute.  After  their 
motions  were  overruled,  they  demurred  to 
the  petition  on  several  grounds,  not  neces- 
sary to  state,  which  was  overruled.  After 
that  the  court  sustained  a  motion  for  Judg- 
ment on  the  pleadings,  and  tbe  same  was 
rendered  and  entered  accordingly.  These 
three  several  actions  of  the  court  were  ex- 
cepted to,  and  are  assigned  as  error.  It 
seems  that  there  Is  no  merit  in  any  of  them ; 
but  whether  there  is  or  not  we  decline  to  say, 
for  the  reason  that  plaintiffs  in  error  have 
failed  in  their  four-page  brief  to  comply 
with  rule  25  of  this  court  (95  Paa  vUi), 
in  that  their  brief  fails  to  "contain  an  ab- 
stract or  abridgment  of  the  transcript,  set- 
ting forth  the  material  parts  of  the  plead- 
ings, proceedings,  facts,  and  documents  up- 
on which  he  relies,  together  with  such  other 
statements  from  the  record  as  are  neces- 
sary to  a  full  understanding  of  the  ques- 
tions presented  to  this  court  for  decision, 
so  that  no  examination  of  the  record  Itself 
need  be  made  in  this  court" 

The  Judgment  of  the  trial  court  Is  affirmed. 
All  the  Justices  concur. 

'  (40  Okl.  856) 

J.  L  CASE  THRESHING  MACH.  CO.  t.  LI- 
ONS &  CO. 
(Supreme  Court  of  Oklahoma.    Dec.  16,  1913.) 

(Syllaiui  hy  the  Court.) 

1.  Appeal  and  Erbob  (§§  1008, 1011*)— Tbiai, 
(8  404*)— Findings— CowcLusivKNESs. 

A  jury  case  having  been  tried  to  a  court, 
without  a  jury,  a  general  finding  by  tbe  court 
in  favor  of  one  of  tbe  parties  wiU,  upon  re- 
view here,  be  given  the  same  weight  as  the  ver- 
dict of  a  jury. 

(a)  Where  the  evid^ce  was  partly  in  parol 
and  partly  in  writing  and  conflicting,  and  the 
finding  of  tbe  court  is  general,  such  finding  is 
a  finding  of  every  special  thing  essential  to  sus- 
tain the  general  finding,  and  is  conclusive  upon 
this  court  upon  all  doiibtful  and  disputed  ques- 
tions of  fact 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  895&-3960,  3962-3969, 
398S-S989;  Dec.  Dig.  M  1008,  1011  ;•  Trial, 
Cent  Dig.  U  957-962;   Dec.  Dig.  {  404.*] 

2.  Pbincifal  and  Agent  ({  171*)^Aotb  of 
Agent— Binding  Effkot  on  Pbincipal. 

One  who  voluntarily  accepts  the  profits  of 
an  act  done  by  one  assuming,  although  with- 
out .authority,  to  be  his  agent  ratifies  tiis  act, 
and  takes  it  as  his  own,  with  all  its  burdens,  as 
well  as  its  benefits. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {g  644-655;  Dec  Dig.  9 
171.») 

Error  from  District  Conrt,  Harper  County; 
R.  H.  Loofbourrow,  Judge. 

Action  by  Lyons  &  Co.  against  the  J. 
I.  Ciase  Threshing  Machine  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

CJharles  Swlndall,  of  Woodward,  for  plain- 
tiff in  error.    B.  J.  Dick,  of  Buffalo,  for  de-. 
fendant  in  error. 
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WILLIAMS,  J.  TblB  proceedliiK  In  error  la 
to  review  the  action  of  the  trial  court  where- 
in a  judgment  was  rendered  In  favor  of  the 
defendant  In  error,  without  the  Intervention 
of  a  Jury. 

[1]  This  court  has  time  and  again  held: 
"A  case  having  been  tried  to  the  court,  with- 
out a  jury,  a  general  finding  by  said  court  In 
favor  of  one  of  the  parties  will  be  given, 
upon  appeal,  the  same  weight  as  the  verdict 
of  a  jury,  and  that,  where  the  evidence  was 
partly  oral  and  partly  In  writing  and  con- 
flicting, and  the  finding  of  the  court  Is  gen- 
eral, such  finding  is  a  finding  of  every  special 
thing  to  be  found  to  sustain  the  general 
finding,  and  is  conclusive  upon  this  court  up- 
on all  doubtful  and  disputed  questions  of 
fact"  Farmers'  &  Merchants'  Nat.  Bank  v. 
School  District  No.  66,  Kiowa  County,  35  Okl. 
506,  130  Pac.  549,  and  authorities  therein 
dted;  Roberts  ▼.  Mosler  et  al.,  35  Okl.  691, 
132  Pac.  678. 

But  it  Is  Insisted  that  there  Is  a  total  laCk 
of  evidence  In  the  record  to  show  that  O.  A. 
Brewer  was  the  agent  of  the  plaintiff  In  er- 
ror. Under  the  theory  of  the  defendants  In 
error,  the  evidence  tends  to  show  that  0.  P. 
I^rons  owed  the  plaintiff  in  error  as  balance  on 
certain  machinery  the  sum  of  $1,030,  .and 
that  be  also  owed  L.  E.  Lincoln  for  repairs 
on  said  machinery  the  sum  of  $125,  and  that 
O.  A.  Brewer,  as  its  agent,  took  charge  of 
said  machinery,  agreeing  to  pay  the  said  $125 
to  the  said  Lincoln,  and  sold  said  machinery 
to  John  C.  Dabro,  H.  J.  Burris,  0.  H.  Root, 
A.  B.  Lyons,  C.  Munson,  A.  B.  Anderson,  J. 
W.  Crider,  and  C.  P.  Lyons  for  the  snm  of 
$1,155,  said  amount  aggregating  the  balance 
due  on  its  purchase  price  by  the  said  O.  P. 
Lyons,  and  the  amount  for  repairs  due  to 
said  Lincoln,  and  that  the  said  parties,  to- 
gether with  the  said  C.  P.  Lyons,  executed  a 
note  in  favor  of  the  said  C.  P.  Lyons  in  that 
amount,  securing  the  same  with  a  chattel 
mortgage  on  said  machinery,  and  that  said 
note  was  indorsed  over  to  the  plaintiff  In 
error  by  the  said  0.  P.  Lyons,  with  the  under- 
standing that  the  original  indebtedness  of  C. 
P.  Lyons  to  plaintiff  in  error  was  thereby 
wiped  out  By  said  transaction  the  said  John 
C.  Dabro,  H.  J.  Burris,  C.  H.  Root,  A.  E. 
Lyons,  0.  Munson,  A.  B.  Anderson,  J.  .W. 
Crider,  in  addition  to  the  original  debtor, 
C.  P.  Lyons,  became  bound  for  the  said 
$1,155,  viz.,  the  balance  due  on  the  original 
purchase  price,  and  also  the  amount  claimed 
by  Lincoln  for  repairs.  The  plaintiff  in  error 
accepted  this  note;  in  other  words,  accepted 
the  result  of  the  acts  of  the  said  O.  A. 
Brewer. 

[2]  One  who  voluntarily  accepts  the  pro- 
ceeds of  an  act  done  by  one  assuming,  though 
without  authority,  to  be  bis  agent  ratifies  the 
act  and  takes  it  as  his  own,  with  all  Its 
burdens,  as  well  as  all  Its  benefits.  TJ.  S,  F. 
ft  G.  Co.  V.  Shirk  et  al.,  20  Okl.  576,  95  Pac. 


218;  Jack  t.  National  Bank  of  Wichita,  17 
OkL  430,  89  Pac.  219;  Fant  ▼.  Campbell  et 
al.,  8  Okl.  586,  58  Pa&  741. 

It  is  contended  by  the  plaintiff  in  error 
that  it  never  had  any  notice  or  knowledge  of 
the  fact  that  said  O.  A.  Brewer  bad  agreed 
to  pay  the  repair  bill  to  said  L.  E.  Uncoln, 
and  therefore  the  mle  of  estoppel  does  not 
apply  to  it  But,  after  this  contention  was 
made  in  the  pleadings,  the  plaintiff  in  error 
sought  to  procure  ^Judgment  against  all  of  the 
defendants  in  error  on  said  note  procured  by 
the  said  O.  A.  Brewer.  When  such  knowl- 
edge came  to  it,  if,  in  fact  I>e  was  not  its 
agent  it  then  became  its  duty  to  elect  as  to 
whether  it  would  repudiate  his  said  acts,  and, 
if  so,  to  rescind,  and  place  the  defendants 
in  error  in  statu  quo.  No  such  offer  was 
made. 

The  other  contentions  as  to  error  on  the 
part  of  plaintiff  in  error  seem  to  be  without 
merit 

The  judgment  of  the  trial  court  must  be 
affirmed.  All  the  Justices  concur,  except 
LOOFBOURBOW,  J.,  disqualified  and  mot 
participating. 

'     (40  Okl.  863) 
TANSBL  V.  STORM. 

(Supreme  Court  of  Oklahoma.    Oct  14,  1918.) 

(Byllabut  iy  the  Court.) 

PuBUo  Laros  (i  65*)— School  LAirns— Leasb 

— Saik  or  TiuBEB— Vauoitt. 

Where,  pursuant  to  Const  art  6,  i  82,  and 
Act  of  May  29,  1910  (Laws  1910.  c.  118),  the 
Commissioner  of  the  Land  Office  leased  certain 
school  lands  of  the  state  to  plaintiff  for  five 
years  without  excepting  from  the  operation  of 
its  terms  the  timber  growing  thereon,  and  dar- 
ing the  life  of  the  lease  sold  the  said  timber  to 
another,  held,  that  said  sale  passed  no  title  to 
the  purchaser  as  against  the  leasee.  Held  far- 
ther, in  an  action  to  restrain  the  purchaser 
from  cottin^  the  same,  that  a  demurrer  to  the 
answer  setting  forth  the  fact  of  his  purchase 
and  asserting  a  right  thereunder  to  cut  and 
carry  away  was  properly  sustained. 

[BM.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  «§  170-174;  Dec.  Dig.  | 
56.*] 

Error  from  District  Conrt,  Pawnee  Coun- 
ty; L.  M.  Poe,  Judge. 

Action  by  T.  W.  Storm  against  Ray  TanseL 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

James  H.  Chambers,  of  Oklahoma  City, 
for  plaintiff  in  error.  Goodwin  ft  Dillard,  of 
Cleveland,  for  defendant  in  error.  John  R. 
Williams,  of  Oklahoma  City,  amicus  curls. 

TURNER,  J.  From  a  judgment  in  the  dis- 
trict court  of  Pawnee  county  rendered  and 
entered  September  11,  1912,  sustaining  a  de- 
murrer to  his  answer  and  making  perpetual 
a  temporary  injunction  theretofore  obtained 
against  him  pursuant  to  the  prayer  of  the 
plaintiff's  petition,  defendant  brings  the  case 
here.    Plaintiff's  petition  substantially  states 
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that  he  la  a  lecdd^nt  ot  that  county  and  llres 
on  a  certain  tract  o(  land;  that  the  same  Is 
a  part  of  the  public  school  land  of  the  state, 
and  that  plaintiff  is  in  possession  under  an 
agricultural  lease  executed  and  deliyered  to 
bim  by  the  Oommissloners  of  the  Land  Office 
on  January  1,  1912,  which  terminates  Jan- 
uary 1,  1914;  that  by  reason  of  said  lease 
be  has  a  preference  right  to  purchase  said 
land  when  the  same  shall  be  sold  and  also 
a  perfect  right  to  its  enjoyment  in  the  condi- 
tion that  the  same  was  at  the  time  o£  the 
execution  of  tbe  lease;  that  said  land  Is 
partially  covered  by  growing  timber,  to  re- 
move which  would  greatly  impair  the  use  of 
tbe  land  and  the  value  of  bis  leasehold,  and 
that  one  of  tbe  chief  benefits  to  be  derived 
from  said  land  is  tbe  use  of  said  timber  for 
shade,  etc.;  that  plaintiff  has  a  vested  right 
in  and  to  said  land  and  all  the  timber  stand- 
ing thereon  during  tbe  life  of  said  lease,  and 
that  any  removal  thereof  would  greatly  re- 
duce tbe  value  and  destroy  tbe  usefulness  of 
said  land;  that  he  has  located  thereupon 
lasting  and  valuable  Improvements  and  plac- 
ed a  portion  of  the  land  in  cultivation  and 
has  made  tbe  same  his  home  on  tbe  belief 
that  he  will  ultimately  have  his  preference 
right  of  purchase;  that  defendant  has  gone 
upon  the  land  and  by  force  of  arms  has  tak- 
en possession  of  the  same  for  purpose  of  re- 
moving therefrom  tbe  timber  growing  there- 
on; that  defendant  is  insolvent;  that  plain- 
tiff has  no  adequate  remedy  at  law;  and 
that  tbe  acts  threatened  will  constitute  an 
irreparable  Injury.  His  lease  Is  made  an  ex- 
hibit to  the  petition,  and  the  prayer  of  tbe 
petition  is  that  defendant  be  enjoined  etc., 
which  was  done  by  a  temporary  restraining 
order  Issued  by  tbe  Judge  of  tbe  county  court. 
Thereafter  came  defendant  and  denied  that 
by  reason  of  the  lease  plaintiff  had  a  vested 
right  in  said  land  and  timber  standing  there- 
on during  the  life  thereof,  and  that  its  remov- 
al would  greatly  reduce  the  value  and  de- 
stroy the  usefulness  of  said  land,  and  that 
the  price  paid  for  the  rental  included  tbe 
use  of  the  timber  growing  thereon  and  that 
tbe  removal  of  tbe  timber  would  destroy 
plaintiff's  preference  right  of  purchase.  Fur- 
ther answering,  defendant  states  that  the 
Commissioners  of  the  Land  Office  have  con- 
trol and  management  of  the  leasing  and  sale 
of  the  state  school  lands;  that  pursuant  to 
such  authority  conferred  pn  them  by  law 
tbey  advertised  tbe  walnut  timber  upon  the 
land  in  controversy  for  public  sale  on  June 
27,  1912;  that  on  that  day  defendant  duly 
filed  hia  bid  therefor,  and  upon  the  opening 
thereof  be  was  declared  to  be  the  highest 
bidder  therefor,  and  the  same  was  awarded 
to  him  by  said  commissioners  for  a  certain 
sum  which  he  thereupon  paid  in  cash,  which 
said  bid  was  approved  by  tbe  commissioners 
who  Issued  to  him  a  certificate  of  pnrchase 
for  said  timber  and  tbe  right  to  enter  upon 
•aid  land  for  tbe  purpose  of  cutting  it  and 


taking  It  away,  and  which  said  certlflcate  he 
filed  as  an  exhibit  to  bis  answer;  that  before 
the  sale  plaintiff  was  notified  by  tbe  com- 
missioners of  his  preference  right  to  take 
said  timber  at  the  highest  and  best  bid  made, 
which  he  declined  to  do,  although  present  at 
the  sale;  that  after  tbe  sale,  pursuant  to  tbe 
rules  and  regulations  adopted  by  the  board, 
be  entered  Into  a  contract  with  said  commis- 
sioners agreeing  to  pay  all  damages  plaintiff 
might  sustain  to  his  growing  crop  in  tbe 
cutting  and  hauling  away  of  said  timber;  that 
upon  attempting  to  enter  so  to  do  he  was 
forbidden  by  plaintiff  whereupon  his  action 
was  reported  to  said  commissioners,  who 
notified  plaintiff  that  defendant  had  pur- 
chased said  timber  and  bad  received  their 
permission  to  enter,  and  also  that  In  event 
of  further  refusal  to  permit  bim  so  to  do  tbe 
Governor,  as  chairman  of  said  board,  was 
authorized  to  place  a  certified  copy  of  said 
order  in  tbe  hands  of  the  sheriff  of  Pawnee 
county  with  instructions  to  enforce  the  same 
by  placing  defendant  in  possession  of  that 
portion  of  the  land  upon  which  the  timber 
grows  with  right  of  ingress  and  egress;  that 
later  the  sheriff  executed  said  process  by  vir- 
tue ot  which  defendant  is  now  In  poss^islon. 
Both  sides  agree  that  whether  tbe  court 
erred  in  sustaining  a  demurrer  to  this  answer 
turns  upon  the  right  of  the  commissioners  to 
sell  tbe  timber  during  the  life  of  the  lease. 
Whether  tbey  bad  this  right  depends  on  wheth- 
er the  timber  growing  on  tbe  demised  prem- 
ises at  the  time  it  was  let  was  excepted  from 
tbe  operation  of  tbe  terms  of  tbe  lea.se.  If 
it  was  not  excepted,  then  tbe  use  of  it  passed 
to  plaintiff  for  the  life  of  tbe  lease  along 
with  the  land,  and  tbe  commissioners  were 
without  right  to  sell  it  and  deprive  tbe  plain- 
tiff thereof  during  bis  tenancy  under  tbe 
lease.  This  sends  us  to  tbe  lease.  Constitu- 
tion, art  6,  i  32,  provides:  "Tbe  Governor, 
Secretary  of  State,  State  Auditor,  Superin- 
tendent of  Public  Instruction  and  the  Presi- 
dent of  the  Board  of  Agriculture,  shall  con- 
stitute the  Commissioners  of  the  Land  Office, 
who  shall  have  charge  of  tbe  sale,  rental, 
disposal,  and  managing  of  tbe  school  lands 
and  other  public  lands  of  the  state,  and  of 
tbe  funds  and  proceeds  derived  therefrom,  un- 
der rules  and  regulations  prescribed  by  tbe 
Legislature."  Act  approved  March  29,  1910 
(Laws  1910,  c.  118),  entitled  an  act  providing 
for  the  manner  and  procedure  of  leasing  and 
managing  the  public  land  of  the  state,  reads : 
"Sec.  1.  All  the  public  lands  of  this  state 
shall  be  subject  to  lease  in  tbe  manner  provid- 
ed herein.  Tbe  Commissioners  of  the  Land 
Office  shall  have  charge  of  the  leasing  of 
such  land."  Pursuant  thereto  this  lease  was 
made.  The  record  sets  it  forth  and  discloses 
that  thereby  tbe  commissioners  leased  to 
plaintiff  a  part  of  tbe  school  lands  from 
January  1,  1910,  to  December  31,  1914.  It 
goes  without  saying  that  this  lease  carried 
tbe  growing  timber  for  the  term  as  well  as 
tbe  land,  tbe  timber  being  part  of  the  lease- 
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hold.  By  carried  we  mean,  of  course,  tin- 
lees  excepted  from  the  operation  of  the  terms 
of  the  lease.  But  nowhere  In  the  lease  is 
contained  an  exception  of  reservation  of  any 
kind.  Much  less  does  it  expressly  or  by 
implication  contain  a  clause  excepting  from 
its  operation  the  growing  timber  upon  the 
land.  The  only  thing  resembling  a  reserva- 
tion is  a  clause  reserving  to  the  state  the 
right  to  sell  and  convey  the  land  therein  de- 
scribed at  any  time,  "  *  •  •  and  that  up- 
on such  sale,  If  any  be  provided  by  law  prior 
to  the  expiration  of  this  lease,  the  same  shall 
thereupon  expire,  and  the  party  of  the  sec- 
ond part  as  the  lessee  of  said  land  shall  be 
entitled  to  purchase  the  same  at  the  highest 
bid,  subject  to  such  conditions,  limitations, 
restrictions,  and  exception  as  may  be  pro- 
vided by  law."  It  is  not  contended  that  this 
right  to  sell  the  land  at  any  time  carries  with 
it  the  right  to  sell  the  timber  at  any  time, 
and  yet  such  right  is  contended  for  with 
much  less  to  base  it  upon.  We  repeat  that  it 
is  only  when  the  growing  timber  Itself  is 
excepted  by  the  terms  of  the  lease  that  the 
same  remains  the  property  of  the  grantor 
free  from  the  operation  of  its  terms. 

Jenny  et  al.  v.  Brook,  6  A.  &  K  (N.  S.)  322, 
was  trespass  for  breaking  and  entering  plaln- 
tttCs  close  and  destroying  his  trees,  bushes, 
shrubs,  etc.  The  tacts  were  that  plaintiff 
had  demised  the  land  by  Indenture  "ex- 
cepting all  timber,  timber  trees  and  other 
trees,"  etc.  The  plea  was  not  guilty.  It  was 
insisted  that  plaintiff  could  not  maintain 
the  action  because  the  thorns  and  bushes 
cut  by  defendant  were  not  excepted  In  the 
demise  and  therefore  belonged  to  the  ten- 
ant; but  the  court  held  not  so  after  con- 
struing the  terms  of  the  lease,  and  that  if 
they  were  cut  by  defendant  the  plaintiff  was 
entitled  to  a  verdict,  and  further  that  a 
charge  that  if  they  were  cut  by  defendant  a 
verdict  for  plaintiff  was  right 

Wineham  v.  Way,  4  Taunt  316,  was  tres- 
pass for  cutting,  topping,  and  lopping  certain 
apple  trees  of  plaintiff  standing  on  certain 
land  called  the  Leonard  Farm.  The  facts 
were  that  plaintiff  had  by  lease  demised  to 
another  the  farm,  and  defendant  had  by 
marriage  become  entitled  to  the  remainder 
of  the  term.  The  plea  was  not  guilty,  and 
the  facts  were  the  defendant  had  "headed" 
apple  trees  growing  on  the  place.  The  ques- 
tion was  whether,  by  an  exception  contained 
in  the  lease  "of  all  trees,  timber  and  wood 
ground  of  whatsoever  kind,"  apple  trees  were 
excepted  from  the  operation  of  the  lease. 
Plaintiff  contended  that  he  could  support 
trespass  being  In  possession  of  these  trees 
under  the  exception  in  the  lease;  but  the 
court  held  not  so,  and  that  apple  trees,  the 
defendant  being  a  nurseryman,  were  not 
within  the  exception,  and  hence  he  had  the 
right  to  cut,  sell,  or  remove  them.  See,  also, 
Kutz  V.  McCnne,  22  Wis.  628,  99  Am.  Dec.  85. 

We  are  therefore  of  opinion  that  the  lease 


In  question  contains  no  exception  of  the 
growing  timber,  and  hence  the  state  had  no 
right  to  sell  it  during  the  life  of  the  lease. 
And,  of  course,  that  such  sale  conferred  no 
title  on  the  purchaser  except  perhaps  of  the 
state's  reversionary  Interest,  but  of  that  we 
will  not  speak. 

But  it  is  contended  that  at  the  time  of 
the  execution  of  this  lease  there  existed  a 
rule  of  the  board  which  had  the  force  and 
effect  of  law  and  of  which  the  plaintiff  had 
notice  at  the  time  of  the  execution  and  de- 
livery of  the  lease  and  which  is  as  much  a 
part  thereof  as  if  written  therein,  and  which 
reads:  "Rule  12.  No  person  shall  be  per- 
mitted to  cut  any  timber  on  said  land  or 
quarry  any  stone  or  mineral  therefrom,  ex- 
cept by  special  permission  granted  by  the 
board,  except  that  stone  may  be  used  as  foun- 
dation for  buildings  on  the  land."  This  rule 
is  certainly  a  part  of  the  lease,  for  pursuant 
thereto  the  lease  provides:  "The  said  party 
of  the  second  part  hereby  agrees,  binds  and' 
obligates  himself  that  he  will  not  cut  or  re- 
move, or  permit  to  be  cut  or  removed,  any 
timber  from  said  land;  that  he  will  not 
quarry  or  remove  or  permit  to  be  quarried  or 
removed  any  building  or  valuable  stone  from 
said  land,  that  he  will  not  mine  or  move,  or 
permit  to  be  mined  or  moved  any  minerals 
therefrom,  and  that  he  will  not  remove  or 
take  from  said  land  any  sand  or  gravel  or 
other  deposits  of  like  character  without  first 
obtaining  written  authority  so  to  do  as  by 
the  law  of  said  state  provided."  But  it  does 
not  follow  that  such  had  the  effect  of  ex- 
cepting the  growing  timber  on  the  land  from 
the  operation  of  its  terms.  This  Is  apparent 
when  we  consider  "that  the  legal  effect  of  an 
exception  la  to  sever,  from  that  which  Is 
granted,  that  which  is  excepted  so  that  the 
latter  does  not  pass  with  the  grant"  (Ed- 
wards V.  Brusha,  18  Okl.  234,  90  Pac.  727; 
Shep.  Touch.  77),  and  that  a  lease  should 
always  be  construed  most  favorably  to  the 
tenant  (Broadway,  etc.,  v.  Metzer  [Com.  PI.] 
15  N.  T.  Supp.  662 ;  18  Am.  A  Eng.  Enc.  Law, 
p.  617). 

Construing  rule  12,  together  with  the  lease 
most  favorably  to  plaintiff,  it  means  that  the 
commissioners  are  required,  in  cases  of  this 
kind,  to  write  into  the  lease  just  what  they 
have  written  in  this  one,  1.  e.,  to  obligate 
the  lessee  not  to  cut  or  remove  any  timber 
from  the  demised  premises,  or  permit  it  to  be 
done  "except  upon  special  permission  granted 
by  the  board."  The  rule  does  not  require 
that  an  exception  of  any  kind  be  made  in 
the  lease,  but  only  that  the  commission  se- 
cure from  the  lessee  a  covenant  therein 
against  waste. 

As  the  demurrer  was  properly  sustained, 
the  judgment  of  the  trial  court  is  affirmed. 

HAYES,  0.  J.,  and  LOOFBOURROW,  J., 
concur.  KANE  and  WILLIAMS,  JJ.,  absent, 
and  not  partldpatinc- 
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(41  OkL  85S) 

BAKER  T.  TATE. 

(Sapreme  Court  of  Oklahoma.    Jan.  10,  1814.) 

(Byllalut  It  the  Court.)  ' 

1.  Appkai.  and  Ebbor  (S  302*)— Pbksenta- 

TIO.V   BbLOW— SUKFlCrENOT. 

In  a  motion  for  new  trial  the  assignment, 
"error  of  law  occurring  at  the  trial  and  ex- 
cepted to  by.  the  party  making  the  application," 
eighth  subdivision,  section  5033,  Rev.  Laws 
1910,  will  embrace  every  ruling  of  the  trial 
court  during  the  trial  of  the  cause  properly  ex- 
cepted to  at  the  time  such  ruling  was  made; 
but,  unless  the  errors  complained  of  were  duly 
excepted  to  at  the  time  and  presented  to  the 
trial  court  in  a  motion  for  new  trial,  either  in 
substantially  the  same  language  as  the  statate, 
or  by  specifically  pointing  out  the  errors  com- 
plained of,  they  cannot  be  presented  to  this 
court  for  review  by  being  assigned  in  a  peti- 
tion in  error. 

[Sid.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  1744-1762;  Dec.  Dig.  | 
302.»1 

2.  ATTOBNXT  AltD  CUKNT  (|  128*)— Pebemp- 
TOBT  InSTBUCTION  —  PLEADING  AND  EVI- 
DENCE. 

Plaintiff  as  executor  sued  defendant  for 
the  sum  of  $750,  alleged  to  have  been  collect- 
ed by  defendant  as  attorney  for  the  estate  of 
which  plaintiff  was  executor.  Defendant  an- 
sweredj^pleading  that  he  had  collected  only 
$620,  $220  of  which  was  due  him  for  fees  and 
money  disbursed,  and  that  he  had  the  balance, 
$400,  in  his  possession.  He  testified  to  hav- 
ing collected  $620,  $220  of  which  he  had  spent 
as  his  own  fee,  and  that  he  still  had  $400  be- 
longing to  the  heirs  of  the  estate.  Held,  under 
the  admissions  in  defendant's  answer,  and  un- 
der defendant's  own  testimony,  it  was  not  er- 
ror to  instruct  the  Jury  for  a  verdict  in  favor 
of  the  executor  in  a  sum  not  less  than  $400. 
[Ed.  Note. — For  other  cases,  see  Attorney 
and  CUent,  Cent  Dig.  {{  274-283;  Dec  Dig. 
|12a*l 

3.  Attobnet  and  Client  (§  128*)— Action 
FOB  Monet  Collected — Instboctior— At- 
tobnet'8  Fees. 

On  the  question  of  the  amount  of  fees  due 
defendant  for  his  services,  the  court  Instruct- 
ed the  jury  as  follows:  In,  ascertaining  the 
reasonable  value  of  the  attorney's  fees  of  de- 
fendant, in  the  litigation  wherein  said  fees  are 
claimed,  you  will  consider  the  nature  of  the  liti- 
gation, the  amount  involved,  and  the  interest 
at  stake,  the  capacity  and  fitness  of  defendant 
to  render  said  services,  the  services  'and  labor 
rendered  by  defendant,  the  length  of  time  re- 
quired to  perform  same,  the  benefit  received  by 
plaintiff  from  said  litigation  in  the  way  of  re- 
covery, and  yon  will  look  to  all  the  evidence 
in  the  case  and  exercise  your  sound  discretion 
and  jodgment  thereon,  and  allow  defendant 
sneh  reasonable  amount  as  you  believe  he  is 
justly  entitled  to,  not  exceeding  the  sum  of 
!^00,  the  amoant  claimed  by  him."  Beld,  this 
instruction  was  not  prejudicial  to  the  rights  of 
defendant 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CUent  Cent  Dig.  H  274-283;  Dec.  Dig.  « 
12&*] 

Commissioners'  Opinion.  Division  No.  2. 
Error  from  County  Conrt,  Seminole  Connty; 
T.  ''  Cobb,  Jndge. 

AvJon  by  H.  M.  Tate,  executor  of  the 
estate  of  Dlnab  Johnson,  deceased,  against 
J.  A  Baker.  Judgment  for  plaintiff,  and 
deftodant  brings  error.    Affirmed. 


C.  Guy  Cutllp,  of  Wewoka,  for  plaintiff  In 
error.  Crump,  Fowler  &  Skinner,  of  We- 
woka,  for  defendant  In  error. 

HARRISON,  C.  TUs  was  an  action  by  XI. 
M.  Tate,  as  executor  of  the  estate  of  Dinnb 
Johnson,  deceased,  against  J.  A.  Baker  as  at- 
torney for  the  heirs  of  deceased,  to  recover 
the  sum  of  $750  alleged  to  have  been  collected 
for  said  heirs  by  J.  A.  Baker  as  their  attorney 
and  not  paid  over  to  said  executor.  The  is-- 
sues  involved  are  briefly  stated  in  the  plead- 
ings, the  petition  being  as  follows:  "Plain- 
tiff states  that  he  Is  the  duly  qualified  and 
acting  executor  of  the  estate  of  Dinah  Jobu- 
son,  deceased,  and  as  such  brings  this  ac- 
tion against  said  defendant,  and  for  cause 
of  action  plaintiff  states:  That  on  or  about 
the  5th  day  of  March,  1911,  the  said  above- 
named  defendant  as  attorney  for  said  plain- 
tiff  In  the  case  of  said  plaintiff  against  T. 
C.  Phillips,  collected  and  received  from  V. 
V.  Harris  the  sum  of  $750,  money  belonging 
to  said  estate  and  to  this  plaintiff  as  execu- 
tor of  said  estate,  and  which  said  moneys 
said  defendant  was  bound  and  required,  to 
pay  over  to  this  plaintiff  within  10  days, 
from  the  receipt  thereof;  that  plaintiff  has 
demanded  payment  of  said  sum  of  money 
from  said  defendant,  but  said  defendant  has 
failed  and  refused  to  pay  the  same,  or  any 
part  thereof.  Wherefore,  plaintiff  prays 
judgment  •  •  » "  The  answer  Is  as  fol- 
lows: "Now  comes  the  defendant,  and  for 
plea  and  answer  to  plaintiff's  petition  and 
the  allegations  therein  contained  this  de- 
fendant denies  each  and  every  allegation 
therein  contained.  This  defendant  says  that 
he  did  collect  of  and  from  one  V.  V.  Harris 
the  sum  of  $620,  of  which  said  sum  there 
was  due  this  defendant  for  fees  and  dis- 
bursements the  sum  of  $220,  but  that  this 
sum  was  not  collected  for  the  said  H.  M. 
Tate  as  executor  or  in  any  other  capacity 
whatever,  and  that  the  money  did  not  belong 
to  the  estate  of  the  said  Dinah  Johnson,  de- 
ceased, all  of  which  was  well  known  to  the 
said  plaintiff  when  he  filed  his  petition.  This 
defendant  says  that  the  allegation  in  plain- 
tiff's petition  'that  this  defendant  collected 
said  money  as  the  attorney  of  said  H.  M. 
Tate'  is  wholly  and  entirely  untrue,  and  was 
known  to  the  said  plaintiff  to  be  untrue  when 
be  made  it  Wherefore,  judgment  Is  asked. 
•  •  •"  The  cause  was  tried,  resulting  In 
a  verdict  and  Judgment  for  plaintiff  in  the 
sum  of  $500, .  and  from  such  Judgment  and 
the  order  overruling  motion  for  a  new  trial, 
defoidant  appeals  upon  eight  assignments  of 
error,  seven  of  which  are  presented  and 
argued  in  the  brief. 

[1]  However,  the  material  errors  occurring 
at  the  trial  consisted  principally  In  the  re- 
jection of  testimony  offered  by  defendant; 
and,  while  defendant  has  presented  such  er- 
rors In  his  petition  in  error,  yet,  as  they 


•Fsr  attar  eaass  sm  sain*  tvplo  and  sscttoa  NUUBBR  In  Dae.  Dig.  *  Am.  Dig.  K«y-No.  Serlss  *  Rsp'r  Indsxw    j 

Digitized  by  V^OOQIC 


172 


188  PACIFIC  REPORTBB 


(Okl 


were  not  presented  to  the  trial  court  In  the 
motion  for  a  new  trial,  tbey  cannot  be  con- 
sidered here.  In  Glaser  v.  Glaser,  13  Okl. 
389,  74  Pac.  944,  this  court,  speaking  tlirough 
Burford,  C.  J.,  in  a  case  presenting  the 
identical  question  presented  by  the  case  at 
bar,  held:  "The  plaintiffs  bring  the  canse 
here  for  review,  and  in  their  brief  strenu- 
ously contend  that  the  trial  court  erred  in 
admitting  in  evidence  the  deeds,  from  the 
deceased  to  the  defendants,  for  the  reason 
that  they  did  not  bear  revenue  stamps,  and 
also  in  giving  one  of  the  Instructions  to  the 
Jury.  Neither  of  these  alleged  errors  are 
properly  before  this  court  The  statute  (sec- 
tion 4493,  Wilson's  Stat  vol.  2)  prescribed 
eight  several  spedflc  grounds  for  which  a 
new  trial  may  be  granted.  The  eighth  cause 
is:  'Error  of  law  occurring  at  the  trial, 
and  excepted  to  by  the  party  making  the 
application.'  This  ground  for  new  trial  em- 
braces every  ruling  of  the  trial  court,  from 
the  time  the  impaneling  of  the  Jury  begins 
until  the  verdict  of  the  Jury  is  received  and 
recorded,  and  where  a  motion  for  new  trial 
is  properly  made,  embracing  such  cause,  and 
is  overruled  by  the  trial  court  an  assignment 
of  error  in  this  court  to  the  eflTect  that  'the 
trial  court  erred  in  overruling  the  motion 
for  new  trial,'  will  bring  up  for  review  ev- 
ery ruling  of  the  trial  court  properly  except- 
ed to  at  the  time,  including  instructions  giv- 
en or  refused  when  proper  exceptions  were 
saved." 

After  setting  out  in  full  the  motion  for 
new  trial  the  court  continues:  "This  motion 
contains  but  one  statutory  ground,  and  that 
presents  the  question  of  the  sufficiency  of 
the  evidence  to  support  the  verdict  The  al- 
legations that  the  court  erred  in  Its  instruc- 
tions to  the  jury  should  have  been  present- 
ed under  the  eighth  ground  for  new  trial, 
viz. :  'Brror  of  law  occurring  at  the  trial  and 
excepted  to  by  the  party  making  the  appli- 
cation.' And  while  an  assignment  in  the 
motion  tor  new  trial  is  sufficient  if  stated 
In  the  statutory  language,  yet  it  was  held  in 
Marbourg  v.  Smith,  II  Kan.  654,  that  if, 
instead  of  following  the  language  of  the  stat- 
ute the  moving  party  speciflcally  and  minute- 
ly points  out  the  errors  of  which  he  com- 
plains, it  will  t>e  sufficient  And  this  court 
in  Boyd  V.  Bryan  et  al.  [11  OkL  56,  65 
Pac.  940]  supra,  followed  the  same  practice. 
•  *  •  The  plaintiffs  in  error  have,  in 
their  petition  in  error  in  this  court  made 
specific  assignments,  complaining  of  the  rul- 
ings of  the  trial  court  during  the  progress  of 
the  trial,  both  as  to  the  giving  of  the  in- 
structlons  and  the  exclusion  and  admission 
of  evidence.  Such  assignments  in  this  court 
are  not  available  in  the  absence  of  a  motion 
for  new  trial  properly  embracing  the  errors 
complained  of  and  passed  on  by  the  trial 
court  If  the  matters  complained  of  have 
been  properly  embraced  in  the  motion  for 
new  trial  and  the  same  presented  to  the  trial 


court  and  there  overruled,  then  an  asslgB- 
ment  of  error  In  this  court,  to  the  effect 
that  the  trial  court  erred  in  overruling  the 
motion  for  new  trial,  presents  to  this  court 
for  review  every  matter  properly  included  in 
the  motion  for  new  triaL  But  this  court 
wlU  not  reverse  a  case  for  errors  of  the 
trial  court  not  presented  to  and  passed  upon 
by  such  court  Any  cause  for  wUch  a  new 
trial  may  be  granted  is  deemed  waived  by 
failure  of  the  objecting  party  to  move  for 
a  new  trial  upon  such  ground.  Nesbit  v. 
Hines.  17  Kan.  316;  Atchison  v.  Byrnes,  22 
Kan.  65 ;  Lucas  v.  Sturr,  21  Kan.  480.  A 
motion  for  new  trfal  is  essential  in  order  to 
give  the  trial  court  an  opportunity  to  re- 
view its  rulings,  and  if  need  be  to  correct 
errors  which  It  may  have  committed,  and  a 
failure  to  present  alleged  errors  to  the  trial 
court  by  a  motion  for  new  trial  will  be  deem- 
ed a  waiver,  and  the  Supreme  Court  will  not 
review  such,  alleged  errors  unless  presented 
by  a  motion  for  new  trial.  De  Berry  ▼. 
Smith,  2  OU.  1  [35  Pac.  678];  Wood  v. 
Famham,  1  Okl.  376  [33  Pac.  8671;  Vaughan 
L.  Go.  v.  Mo.  M.  &  L.  Co.,  3  Okl.  174  [41 
Pac.  81];  Carter  v.  Mo.  M.  &  L,  Co.,  6  Okl. 
11  [41  Pac.  366] ;  Bebersteln  v.  Terr.,  8  OkL 
467  [58  Pac.  641]  ;  Boyd  v.  Bryan,  11  OkL 
56  [65  Pac.  940];  Decker  v.  House,  30  Kao, 
614  [1  Pac.  684];  Atchison  v.  State  ex  rel., 
34  Kan.  379  [8  Pac.  367];  Hardwlck  v.  At- 
kinson, 8  Okl.  608  [58  Pac.  747]."  We  quote 
at  length  from  the  opinion,  supra,  because 
it  passes  upon  all  the  questions  Involved  in 
the  case  at  bar,  and  fully  discusses  all  the 
reasons  for  so  holding,  and  because  the  rule 
therein  announced  has  become  the  settled 
rule  of  this  court  See  Gamer  v.  Scott  28 
OkL  646,  116  Pac.  789. 

The  fifth  assignment  in  the  petition  in  er- 
ror is  as  follows: 

"V.  The  said  court  and  T.  S.  Cobb,  the 
presiding  Judge,  erred  in  the  rulings  upon 
the  admission  of  the  evidence  and  the  re- 
marks of  the  presiding  Judge  of  the  evidence 
and  the  probative  force  and  effect  of  the  evi- 
dence made  during  the  trial  of  said  case, 
and  in  the  presence  and  heailug  of  the  Jury  as 
shown  by  the  record  of  the  case.    •     •    • 

"VI.  The  said  court  erred  in  examining  wit- 
nesses on  the  part  of  the  defendant  in  error 
as  shown  by  Exhibit  A.    *    *    * 

These  errors  were  not  presented  to  the 
trial  court  in  the  motion  for  new  trial,  and 
under  the  rule  announced  in  Glaser  v.  Glas- 
er, supra,  they  will  not  be  reviewed  here. 

It  is  true,  that  plaintiff  in  error  presented 
certain  s];)ecific  errors  in  his  motion  for  nevi 
trial,  which,  from  the  record,  were  duly  ex- 
cepted to  at  the  time,  and  which,  under  the 
rule  in  the  Glaser  Case,  supra,  may  be  re- 
viewed here,  such  specific  errors  being  tliat 
the  court  erred  in  forcing  defendant  to  tri- 
al during  the  term  at  which  the  trial  was 
had,  and  in  overruling  defendant's  motion 
for  continuance,  and  in  giving  certain  In- 
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stnictionB,  and  In  refusing  certain  Instruc- 
tlona,  each  ot  wblch  were  spedflcaUy  set  out 
in  the  amended  motion  for  new  trial. 

[t]  As  to  the  Instructions  complained  of, 
we  find  no  material  error,  for  upon  the  tes- 
timony wblch  went  to  the  Jury,  the  executor 
was  entitled  to  a  peremptory  Instruction  for 
Judgment  In  a  sum  not  less  than  $400.  De- 
fendant stated  in  his  answer,  as  may  be  ob- 
served, that  be  collected  $620,  $220  of  which 
he  retained  to  himself  as  fees  and  for  money 
disbursed  by  himself,  alleging,  however,  that 
the  money  was  not  collected  for  H.  M.  Tate, 
executor,  nor  for  the  heirs  of  Dinah  John- 
son, deceased.  This,  upon  hlB  own  pleading, 
left  $400  that  belonged  to  some  one  else 
than  himself.  He  testified  that  he  had  $400 
belonging  to  the  heirs  after  having  deducted 
his  fee  in  the  sum  of  $220.  On  page  15  of 
the  record  the  following  questions  and  an- 
Bwera  appear:  "Q.  Now,  you  collected  $245 
in  this  case  and  $220  went  for  fees  and  dis- 
bursements? A.  Tes,  sir.  Q.  Where  is  the 
rest  of  tliat  money  now?  A.  I  have  got — 
that  is,  I  have  got  $400  that  I  am  keeping 
for  the  heirs.  Q.  In  the  bank?  A.  No,  sir; 
I  have  got  $400,  and  that's  all  I  have  got 
Q.  Tou  have  spent  the  balance?  A.  Yes,  air; 
I  spent  it  *  *  *  "  It  is  also  admitted  iq 
the  record  that  H.  M.  Tate  was  the  duly 
qualified  and  acting  executor  of  the  estate 
of  Dinah  Johnson,  deceased.  Hence,  as  de- 
fendant confessed  in  his  pleading  to  have 
collected  $620,  and  stated  in  his  testimony 
that  he  had  collected  such  amoimt  $220  of 
which  he  bad  spent  as  his  own  fee,  and  that 
the  balance  he  was  keeping  for  the  heirs  of 
Dinah  Johnson,  and  H.  M.  Tate  being  the 
executor  of  the  estate  of  deceased,  and,  un- 
der the  statutes,  being  entitled  to  the  funds 
riecelved  or  collected  for  such  estate  (section 
6347,  C!omp.  Laws  1909),  we  see  no  error  in 
the  court's  peremptory  instruction  against 
defendant  for  the  $400. 

[3]  The  other  instruction  complained  of  is 
as  follows:  "In  ascertaining  the  reasonable 
value  of  the  attorney's  fees  of  defendant  in 
the  litigation  wherein  said  fees  are  claimed, 
you  will  consider  the  hature  of  the  litiga- 
tion, the  amount  Involved,  and  the  interest 
at  stake,  the  capacity  and  fitness  of  defend- 
ant to  render  said  services,  the  services  and 
labor  rendered  by  defendant,  the  length  of 
time  required  to  perform  same,  the  benefit 
received  by  plalntlfT  from  said  litigation  In 
the  way  of  recovery,  and  you  will  look  to  all 
the  evidence  in  the  case,  and  exercise  your 
sound  discretion  and  Judgment  thereon,  and 
allow  defendant  such  reasonable  amount  as 
you  believe  he  is  Justly  entitled  to,  not  ex- 
ceeding the  sum  of  $200,  the  amount  claimed 
by  him."  We  are  unable  to  see  wherein  this 
instruction  would  materially  prejudice  the 
rights  of  defendant 

As  to  the  assignment  that  the  court  erred 
in  forcing  plaintiff  to  trial  during  a  term  at 
which  the  cause  had  not  been  regularly  as- 


signed for  trial,  and  the  assignment  of  error 
that  the  court  erred  in  overruling  defend- 
ant's motion  for  a  continuance,  they  might 
be  well  taken  and  considered  materially 
prejudicial  to  defendant's  rights  but  for  the 
fact  that  the  issues  made  by  the  pleadings 
are  settled  by  defendant's  own  testimony, 
the  Issue  being  that  defendant  had  certain 
moneys  belonging  to  the  heirs  of  the  estate 
ot  the  deceased,  and  defendant's  own  test!- 
mony  being  that  he  had  collected  $620  for 
such  heirs,  $400,  of  which  he  was  now  keep- 
ing for  such  heirs,  and  that  he  had  spent 
the  balance  as  bis  own  fee.  Having  confessed 
this  in  his  testimony,  the  only  remaining  is- 
sue to  be  tried  by  the  Jury  was  what  his 
services  were  reasonably  worth,  and  from 
the  verdict  returned  by  the  Jury  it  appears 
that  be  -was  allowed  $120  for  his  services. 
This  may  or  may  not  have  been  an  adequate 
amount  to  compensate  him  for  his  services, 
but  the  same  was  determined  by  the  Jury 
under  what  we  believe  an  instruction  that 
was  fair  to  defendant,  at  least  not  preju- 
dicial to  him. 

Hence,  upon  the  entire  record  as  presented 
here,  the  Judgment  of  the  trial  court  most 
be  affirmed. 

PES  CURIAM.    Adopted  in  wholfl. 


(U  OU.  360) 

MIDLAND  VALLEY  R.  CO.  T.  LARSON. 
(Supreme  Court  of  Oklahoma.    Jan.  19,  1914.) 

(ByUalut  (y  the  Court.) 

1.  Dahaoes  (g  141*)— Petition— SurnciBNOT. 

Where  the  petition,  in  an  action  for  dam- 
ages, contains  sufficient  statements  of  facta  to 
show  tbe  court  that  plaintiff  has  sustained  a 
detriment,  and  the  amount  thereof,  and  that 
defendant  bad  wrongfully  caused  same,  and 
that  It  is  a  detriment  for  which  tbe  law  affords 
redress,  such  a  petition  states  a  cause  of  ac- 

tiOD. 

lE<d.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  406-408,  412,  414,  416;  Dec.  Dig. 
i  141.»1 

2.  Pbopebtt    (J    9*)— Ownership— Pbbsxtmp- 
TioN  FBou  Possession. 

In  tbe  absence  of  evidence  to  the  contrary, 
a  presumption  of  ownership  of  real  or  personal 
property  arises  from  the  possession  and  con- 
trol of  such  property. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec  Dig.  i  »:*   Evidence,  Cent  Dig.  |  fa] 

3.  Cakbiebb  (i  230*)— Tbiax  (|  166*)— Deihjb- 
KEB  TO  EIvinENCE— Damages  to  SHiFiaNT. 

A  demurrer  to  the  evidence  admits  every 
fact  which  the  testimony,  together  with  such 
inferences  as  may  reasonably  arise  from  the 
surrounding  circumstances,  reasonably  tend  to 
prove;  and,  in  an  action  for  damages,  where 
the  testimony,  considered  in  the  light  of  the 
surrounding  drcumstances;  reasonably  tends  to 
show  that  plaintiff  has  sustained  the  amount  of 
damages  claimed,  and  that  defendant  had  un- 
lawfully caused  such  damages,  a  demurrer  to 
the  e'ndence  is  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  961,  062;  Dec  Dig.  I  230;* 
Trial,  Cent  Kg.  {§  364-356;  Dec.  Dig.?  156.*] 
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4.  Cabbiers  ((  209*)— Dst-AT  in  Fubnibhino 

Car — LiABiLiTT. 

The  law  does  not  require  that  a  station 
agent  be  authorized  to  contract  with  a  ship- 
per to  furnish  a  certain  kind  of  car  at  a  cer- 
tain hour  of  a  certain  day,  in  violation  of  pre- 
scribed rule's  of  the  company,  and  in  discrimi- 
nation against  other  shippers,  but  it  does 
reauire  that  he  be  authorized  to  furnish  reason- 
able facilities  witliin  a  reasonable  time  for  car- 
rying on  the  business  of  the  public,  either  upon 
his  own  authority  or  upon  his  demand  or  no- 
tice to  the  company;  and,  where  a  car  has  been 
demanded  by  a  snipper  and  promised  by  an 
agent,  and  a  reasonable  time  taken  for  furnish- 
ing same,  then  in  the  absence  of  satisfactory 
showing  for  an  unreasonable  delay,  the  com- 
pany will  be  held  liable  for  the  damages  re- 
sulting from  such  delay. 

[Ed.   Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  §  925;   Dec.  Dig.  {  209.*] 

B.  Evidence    (J   474*)— Competenct— Valub 

OF  Chattels. 

Ordinarily  the  owner  of  chattels  is  quali- 
fied, by  reason  of  that  relationship,  to  give  bis 
estimate  of  their  value,  and  where  he  qualifies 
as  knowing  the  market  value  of  such  -  chattels 
as  hogs,  sheep,  cattle,  and  horses,  it  is  not 
error  to  permit  him  to  so  testify. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Gent  Dig.  ff  2196-2219;   Dec.  Dig.  f  474.*] 

6.  Evidence  (f  474*)— Gompeienct— Tbans- 
fobtation  or  Shipment  —  Reasonable 
Time. 

Where  a  party  has  been  engaged  in  ship- 
ping stock  from  one  point  to  another  over  a 
line  of  railroad  for  a  period  of  10  years,  during 
wliich  time  he  shipped  some  30,000  head  of 
stock,  and  states  that  he  knows  the  reasonable 
time  required  for  making  the  trip,  he  should  be 
permitted  to  so  testify. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §$  219&-2219:   Dec.  Dig.  {  474.*] 

7.  CoNSTiTtrnoNAL  Law  ({  23*)— Vebdict— 
Assent  or  Jubobs. 

"Where  the  cause  of  action  arose  before 
the  adoption  of  the  Constitution,  but  suit  was 
not  filed  until  afterwards,  the  constitutional 
provision  permitting  a  verdict  to  be  returned 
by  three-fourths  of  the  jurors  applies."  C, 
B.  I.  &  P.  By.  Go.  V.  Baroni,  32  Okl.  540,  122 
Pac.  926. 

[Ed.  Note.— For  other  cases,   see  Constitu- 
tional Law,  Cent  Dig.  t  20;   Dec.  Dig.  {  23.*] 

8.  Appeal  and  Ebbor  (§  281*)  —  Presenta- 
tion Below— Bbmarks  of  Counsel. 

Where  the  remarks  of  counsel  are  object- 
ed to  by  opposing  counsel  and  sustained  by  the 
court,  and  no  exception  is  taken  to  the  ruling 
of  the  court  nor  request  made  that  the  jury 
be  admonished  in  reference  thereto,  a  Judg- 
ment will  not  be  reversed  because  of  the  re- 
marks complained  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1500;   Dec.  Dig.  {  261.*] 

9.  Tbial  (i  296*)— INJUBT  to  Shipment— In- 

STBUCTIONS— MeASUBE    OF   DAMAGES. 

The  giving  of  the  following  instruction  is 
assigned  as  error:    "You  are  instructed  that  if 

?'0U  find  that  the  plaintiff  is  entitled  to  recover 
or  any  damages  to  the  sheep  by  reason  of 
holding  them  while  waiting  for  the  car,  as  ex- 
plained in  the  preceding  instruction,  such  item 
of  damage  should  be  determined  by  you,  find- 
ing the  market  value  of  the  sheep  in  the  condi- 
tion they  were  when  delivered  at  the  destina- 
tion, and  then  finding  their  market  value  in  the 
condition  they  would  have  been  in  if  the  delay 
had  not  occurred  at  the  stock  pens  at  Hardy, 
OkL;.  and  then  the  difference  between  these 
two   values   would    be   the   proper   amount    of 


damages,  as  to  that  item."  Hdd,  iUs  instruc- 
tion in  the  light  of  the  entire  charge  is  not 
prejudicial  to  defendant's  rights. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
DU.^M  706-713,  718,  716,  718;    Dec.  Dig.  | 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Kay  County;  Claud 
Duval,  Judge. 

Action  by  Matthew  Larson  against  the 
Midland  Valley  Ballroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Edgar  A.  De  Menles  and  Sol  H.  Eauffman. 
both  of  Muskogee,  for  plaintiff  in  error.  P. 
W.  Cress,  of  Perry,  and  H.  8.  Braucbt,  of 
Newkirk,  for  defendant  In  error. 

HARBISON,  C.  This  action  was  begun  in 
the  county  court  of  Kay  county  in  March, 
1909,  by  Matthew  Larson  against  tbe  Midland 
Valley  Ballroad  Company  for  damages  sus- 
tained by  reason  of  delay  in  shipment  of  fat 
sheep  from  Hardy,  Okl.,  to  Kansas  City,  Mo. 
The  cause  was  tried  in  February,  1911,  and 
verdict  returned  and  judgment  rendered  in 
favor  of  plaintiff  for  the  sum  of  $331.60, 
from  which  judgment  and  order  overruling 
motion  for  new  trial  the  railroad  company 
appeals  upon  37  separate  assignments  of  er- 
ror, the  first  being,  that  the  court  erred  in 
overruling  the  demurrer  of  plaintiff  in  eiv 
ror  to  the  first  cause  of  action  stated  by 
plaintiff  below. 

[1]  The  portions  of  plaintiff's  petition  eom- 
plalned  of  by  the  railroad  company  which 
purport  to  state  the  cause  of  action  against 
the  railroad  company  are  as  follows: 

"  *  *  *  (2)  That  on  or  about  the  24th 
day  of  February,  1907,  plaintiff  ordered  a 
car  for  the  shipment  of  sheep  over  the  de- 
fendant's line  of  railroad  from  Hardy,  Okl., 
to  Kansas  City,  in  tbe  state  of  Missouri. 
Plaintiff  ordered  the  said  car  for  shipment 
from  the  said  station  on  the  4th  day  of 
March,  1907,  and  plaintiff  was  advised  by 
the  agent  in  charge  of  said  station  that  the 
car  so  ordered  would  be  placed  in  position  for 
loading  on  Monday  morning,  March  4,  1907. 

"(3)  Belying  upon  tbe  advice  of  said  agent, 
plaintiff  drove  243  head  of  sheep  to  the  sta- 
tion at  Hardy,  Okl.,  on  March  4,  1907:  that 
when  he  arrived  with  the  said  sheep  at  the 
said  station  tbe  car  as  ordered  had  not  ar- 
rived; that  plaintiff  was  compelled  to  place 
tbe  said  sheep  In  stock  pens  at  the  station 
without  proper  shelter,  and  away  from  their 
accustomed  feed  lots,  to  await  the  car  for 
shipment  of  the  said  sheep;  that  defendant 
failed  to  send  and  place  a  car  for  the  ship- 
ment of  said  sheep  until  about  the  8th  day 
of  March,  1907 ;  that  the  delay  in  delivering 
the  said  car  for  tbe  shipment  of  said  sheep 
compelled  plaintiff  to  hold  said  sheep  in  the 
said  pens  for  over  four  days,  until  the  9th 
day  of  March,  1907,  and  the  said  sheep  were 
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greatly  reduced  In  weight,  and  put  in  bad 
oondition  for  shipmeDt  and  market." 

"(7)  That  by  reason  of  the  said  negligence 
of  the  defendant,  its  agents  and  servants,  as 
aforesaid,  plaintiff  was  obliged  to  and  did 
hire  three  men  and  a  team  five  days  to  care 
for  said  sheep  after  they  should  and  would 
have  been  shipped  but  for  the  negligence 
of  the  defendant  as  aforesaid,  at  a  cost  to 
plaintiff  and  to  his  damage  in  the  sum  of 
$37.S0;  that  plaintiff  was  compelled  to  and 
did  furnish  extra  feed  to  said  sheep,  to  wit, 
20  bales  of  hay,  worth  $4,  and  35  bushels 
of  com,  worth  32  cents  per  bushel,  and  of 
the  value  of  $11.20." 

Plaintiff  further  alleged  that  the  car  was 
furnished  on  the  9th,  and  the  shipment  de- 
livered on  said  date  for  the  Kansas  City  mar- 
ket, and  that  upon  arrival  at  Kansas  City 
notice  in  writing  was  given  to  the  railroad 
company  of  the  damage  done  to  the  shipment. 
Upon  refusal  of  the  company  to  reimburse 
plaintiff  for  the  damage  thus  sustained,  this 
action  was  brought  for  the  sum  of  $282.70, 
and  Interest  at  7  per  cent  from  the  12th  day 
of  March  1907. 

We  cannot  agree  with  plaintiff  in  error 
that  these  allegations,  considered  In  connec- 
tion with  the  formal  statements  In  the  peti- 
tion, do  not  contain  sufficient  statements  that 
plaintiff  had  sustained  a  detriment,  and  that 
defendant  railroad  company,  tlirough  its 
agents  and  employes,  had  wrongfully  caused 
such  detriment.  This  being  true,  then  under 
section  2S82,  Comp.  Laws  1909,  section  28^, 
Rev.  Laws  1910,  Larson  was  entitled  to  com- 
pensation for  the  damages  thus  sustained. 

[2]  The  next  assignment  of  error  is  that 
the  court  erred  in  overruling  the  demurrer 
to  the  evidence.  Plaintiff  In  error's  conten- 
tion in  this  regard  Is  based  upon  his  assump- 
tion that  the  testimony  failed  to  show  that 
Larson  was  the  owner  of  the  sheep  In  ques- 
tion. While  it  does  not  appear  in  the  record 
that  Larson  anywhere  said,  in  so  many 
words,  "These  were  my  sheep,"  yet  from 
beginning  to  end  of  the  testimony  his  testi- 
mony is  laden  with  valid  inferences  that 
he  was  the  owner  of  the  sheep  in  question. 
In  fact  no  other  inference  could  be  drawn 
from  the  testimony.  He  stated:  That  he 
had  been  engaged  in  feeding  sheep  for  about 
10  years,  during  which  time  he  probably  had 
fattened  and  shipped  30,000  head.  That  this 
winter  he  was  feeding  1,500  head.  That,  a 
portion  of  them  being  ready  for  shipment, 
he  went  in  to  the  agent  to  ascertain  as  to 
when  he  could  get  cars ;  told  him  about  how 
many  he  wanted  to  ship,  and  the  agent  told 
him  about  when  he  could  have  the  cars.  Re- 
lying upon  this  information,  he  returned 
home  and  began  to  make  preparation  for  the 
shipment  That  in  order  to  make  sure  and 
sustain  no  loss  by  carrying  his  shipment  in 
and  finding  no  car  there,  he  sent  one  of  his 
men  in  to  know  if  the  car  would  be  on  hand, 
and  received  the  information  from  the  agent 


through  such  employe  tlut  the  car  would  be 
on  hand.  In  order  to  make  still  more  cer- 
tain in  this  regard,  he  sent  his  son  in  on  the 
day  before  he  took  the  sheep,  to  ascertain 
if  the  car  would  be  there,  and  was  again  in- 
formed by  the  agent  that  it  would  be.  That 
thereupon  he  cut  out  245  head  of  sheep  and 
drove  them  to  town.  When  he  got  there  the 
car  was  not  there,  and  no  satisfactory  ex- 
planation given  for  its  not  being  there.  He 
was  compelled  to  keep  the  sheep  there  for  a 
period  of  five  days  in  muddy,  unsheltered,  un- 
fit pens,  compelled  to  buy  feed  for  them  and 
hire  hands  to  feed  them.  That  by  reason  of 
this  clrcun^stance  the  sheep  sustained  great 
loss  in  shrinkage  of  flesh,  and  that  he  was 
put  to  this  extra  expense  in  feeding  and  car- 
ing for  them,  and  that  he  was  damaged  by 
reason  of  such  circumstance  In  the  sum  for 
which  the  action  was  brought  From  an  ex- 
amination of  the  record,  his  ownership  in 
the  .sheep  Is  conclusive;  the  question  of  own- 
ership was  never  raised.  This  assignment  of 
error  appears  to  us  more  frivolous  than  oth- 
erwise, and  entirely  too  theoretically  techni- 
cal to  be  given  consideration  here.  Besides, 
th6  rule  is:  "A  rebuttable  presumption  of 
ownership  which,  in  the  absence  of  evidence 
to  the  contrary,  the  law  will  assume  to  be 
correct  arises  from  possession  of  real  or  per- 
sonal property.  Where  several  persons  are 
in  apparent  possesion,  the  presumption  of 
title  is  in  favor  of  him  whose  acts  of  control 
and  dominion  preponderate."  16  Cyc.  1074, 
and  numerous  cases  dted  in  notes. 

[3]  The  second  assignment  argued  is  that 
the  court  erred  in  overruling  the  demurrer 
to  the  evidence.  This  assignment  is  based  up- 
on the  contention  that  defendant  in  error 
failed  to  prove  ownership  in  the  sheep,  and 
failed  to  prove  that  he  had  been  damaged. 
With  this  contention  we  cannot  agree.  We 
think  the  testimony  conclusively  shows  own-  . 
ershlp,  and  specifically  shows  the  damage 
sustained,  and  that  defendant  was  the  wrong- 
ful cause  thereof.  Besides:  "A  demurrer  to 
the  evidence  admits  all  the  facts  which  the 
evidence  in  the  slightest  degree  tends  to 
prove,  and  all  the  Inferences  or  conclusions 
which  may  be  reasonably  and  logically  drawn 
from  the  evidence,  and,  upon  a  demurrer  to 
the  evidence,  the  plaintiff  is  entitled  to  every 
inference  which  the  evidence,  considered  in 
the  light  most  favorable  to  him,  reasonably 
tends  to  prove."  Anthony  v.  Bliss,  134  Pac. 
1122.  See  Edmlsson  v.  Drumm-Flato  Co.,  13 
OkL  440,  73  Pac.  958;  Shawnee  L.  &  P.  Co. 
v.  Sears,  21  Okl.  13,  90  Pac.  449;  Ziska  v. 
Zlska,  20  Okl.  634,  95  Pac.  254.  Considered 
under  the  light  of  this  rule,  the  evidence  dis- 
closed by  the  record  is  amply  sufficient  to 
sustain  the  Judgment. 

[4]  The  third  assignment  presented  is  error 
in  refusing  peremptory  instruction  In  favor 
of  the  railroad  company.  Under  this  assign- 
ment it  is  contended  that  the  agent  of  the 
company  at  Hardy  had  no  authority  to  make 
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cbp  contract  wblcli  plalntifl  alleged  was  made 
in  reference  to  tbe  car  and  the  time  within 
which  it  should  be  furnished,  nor  to  make  any 
contract  other  than  the  printed  contract  un- 
der which  tbe  shipment  was  made.  Counsel 
devotes  about  12  pages  of  his  brief  citing  a 
number  of  authorities  in  support  of  this  con- 
tention. In  answer  to  such  argument  we 
will  say  that  it  is  the  duty  of  the  railroad 
company  to  furnish  agents  at  the  stations 
along  its  line  who  are  authorized  to  trans- 
act the  business  of  the  public,  without  un- 
reasonable delay.  If  the  railroad  compa- 
ny had  no  such  agent  at  Hardy,  then  it 
was  derelict  in  discharging  its  obligations 
to  the  public  in  not  having  such  a  person 
there.  The  law  does  not  require  that  a 
station  agent  be  authorized  to  contract  to 
furnish  a  certain  kind  of  car,  at  a  certain 
hoar  of  a  certain  day,  in  violation  of  pre- 
scribed rules  and  in  discrimination  against 
other  shippers,  but  It  does  require  that  he  be 
authorized  to  furnish  reasonable  facilities 
within  reasonable  time  for  carrying  on  the 
business  of  the  public,  either  upon  his  own 
authority  or  upon  his  demands  or  notice 
to  tbe  company  that  such  facilities  are  re- 
quired. This  was  all  that  was  required  by 
tbe  shipper  in  the  case  at  bar.  He  did  not 
demand  of  the  company  to  furnish  a  double- 
deck  car  on  a  certain  day  In  violation  of  pre- 
scribed rules,  or  In  discrimination  against 
other  shippers,  nor  did  he  seek  to  bind  the 
company  to  such  a  contract,  but  eight  days 
before  tbe  shipment  be  went  In  to  consult 
the  agent  about  when  he  could  get  such  a 
car  as  he  needed.  The  agent  informed  him 
that  he  could  get  same  about  eight  days  from 
that  date.  This  number  of  days  was  consid- 
ered, both  by  tbe  agent  and  the  shipper,  to  be 
a  reasonable  time  in  which  to  obtain  the 
cars.  Plalntift  relied  upon  the  agent's  state- 
ments, and  had  a  right  to  reply  upon  same, 
°  and,  relying  upon  such  statements,  returned 
to  hl^  ranch  and  began  preparations  for  ship- 
ment on  the  day  mentioned.  However,  as 
stated  before,  within  a  few  days  before  the 
day  for  the  arrival  of  the  car,  he  sent  one 
of  his  men  in  to  know  if  the  car  would  be 
there,  and  was  Informed  that  It  would  be. 
On  the  day  before  he  cut  out  his  sheep  and 
drove  them  in,  he  sent  his  son  In  again  to  in- 
quire of  the  agent,  and  was  again  informed 
that  the  car  would  be  set  for  him.  Instead 
of  this,  the  car  did  not  arrive  for  five  days 
thereafter,  during  which  time  he  was  com- 
pelled to  keep  bis  sheep  in  unsheltered  pens 
where  he  was  delayed,  sustaining  the  loss 
by  shrinkage  complained  of.  Under  the  rec- 
ord before  us,  especially  in  the  absence  of 
any  showing  to  the  contrary,  the  eight  days 
was  a  reasonable  time  within  which  to  have 
furnished  the  car  required,  and  the  five  days' 
delay  thereafter.  In  the  absence  of  any  show- 
ing t^  the  contrary,  was  an  unreasonable  de- 
lAy,  and  the  Jury  was  Justified  in  so  finding. 
In  Midland  Railroad  Co.  v.  George,  36  Okl. 
la^  127  FAa-871i  Which  Is  an  action  against 


the  railroad  company  for  f&llnre  to  famlBh 
cars  at  the  time  promised  in  an  oral  agree- 
ment by  the  station  agent,  the  first  syllabus 
is  as  follows:  "Where  a  railroad  company, 
by  oral  agreement  with  its  agent,  promises  to 
furnish  cars  at  a  certain  time,  and  on  account 
of  its  ftillure  to  do  so  tbe  fright  fails  to 
ponnect  with  tbe  train  on  a  connecting  car- 
rier, and  tbe  freight  is  damaged  by  the  de- 
lay, the  company  is  liable  for  actual  damages 
caused  by  the  delay." 

[E]  The  next  assignment  argued  is  error  in 
admitting  incompetent  evidence.  The  testi- 
mony complained  of  is  that  plaintiff,  Larson, 
was  permitted  to  testify  as  to  the  market 
value  of  the  sheep  at  Hardy  on  the  day  they 
were  brought  In  and  on  the  day  they  were 
shipped  out,  and  also  as  to  the  market  value 
of  such  sheep  on  the  market  at  Kansas  City 
on  the  day  they  would  have  reached  the 
market,  tf  transported  with  reasonable  dis- 
patch, and  the  day  op  wblcb  they  did  reach 
the  market,  and  tbe  farther  objection  that 
the  witness  was  permitted  to  testify  as  to 
what  was  a  reasonable  time  for  transporta- 
tion from  the  point  of  shipment  to  the  point 
of  destination. 

In  the  first  place,  the  market  value  of 
domestic  animals,  such  as  horses,  sheep,  cat- 
tle, and  hogs,  is  not  such  a  subject  as  to  be 
brought  within  the  strict  rule  for  receiving 
expert  testimony.  Values  of  this  character 
are  so  easily  and  ordinarily  understood  that 
any  one  who  knows  should  be  permitted  to 
testify.  We  can  see  no  reason  for  it  nor  any 
common  sense,  In  applying  the  strict  rules 
for  expert  testimony  to  testimony  of  this 
character.  The  witness  in  question  stated 
that  he  did  know  the  market  value,  and  then 
testified  what  such  value  was.  Besides,  It 
appears  that  he  had  been  engaged  in  feeding 
sheep  for  the  market  for  about  10  years,  dur- 
ing which  time  he  had  fattened  and  shipped 
some  30,000  head;  bad  closely  studied  the 
method  of  handling,  tbe  method  and  amount 
of  feeding,  the  nature  and  qualities  of  the 
sheep,  and  had  kept  himself  posted  as  to 
market  values.  Tbe  rule  is  well  settled  that 
the  owner  of  chattels  Is  qualified,  by  reason 
of  that  relationship,  to  give  his  estimate  of 
their  value.  17  Cyc.  112  to  116,  and  author- 
ities cited  in  notes.  It  does  not  require  ex- 
perts, within  the  strict  meaning  of  the  rale, 
to  testify  to  matters  of  this  character.  This 
is  a  character  of  knowledge  which  may  be 
obtained  and  is  generally  knovrn  by  even  thei 
most  ordinary  persons.  In  Tates  v.  Garrett, 
19  Okl.  449,  96  FAc.  142,  an  expert  witness 
is  defined  as  "one  possessing,  in  regard  to  a 
particular  subject  or  department  of  human 
activity,  knowledge  not  acquired  by  ordi- 
nary persons."  Knowledge  of  the  market 
value  of  domestic  animals  of  this  character 
Is  too  generally  known,  especially  by  per- 
sons engaged  In  such  business,  to  be  btought 
within  the  strict  rule  of  expert  testimony. 

[6]  Likewise  his  knowledge  as  to  the  time 
It  asually  took,  under  ordinary  clreamstane-^ 
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es,  to  make  the  trip  from  Hardy,  Okl.,  to 
Kansas  City  was  a  matter  which  might  be 
well  understood,  well  known  by  any  person 
engaged  iu  the  shipping  basineas  as  long  as 
this  witness  had  been  engaged.  We  think 
the  testimony  was  correctly  admitted,,  the 
witness  having  stated  that  he  knew  the  imar- 
ket  value  of  the  stock  and  the  time  which, 
under  ordinary  circumstances,  was  required 
for  transporting  same  from  the  point  of 
shipment  to  the  point  of  destination. 

[9]  The  next  assignment  Is  that  the  court 
erred  In  giving  the  following  instruction: 
"You  are  instructed  that  if  you  find  that  the 
plaintiff  Is  entitled  to  recover  for  any  dam- 
age to  the  sheep  by  reason  of  holding  them 
while  waiting  for  the  car,  as  explained  in  the 
preceding  Instruction,  such  item  of  damage 
should  be  determined  by  you  finding  the  mar- 
ket value  of  the  sheep  In  the  condition  they 
were  when  delivered  at  the  destination,  and 
then  finding  the  market  value  In  the  condl-. 
tlon  they  would  bare  been  in  had  the  delay 
not  occurred  at  the  stock  pens,  at  Hardy, 
Okl.;  and  then  the  difference  between  these 
two  values  would  be  the  proper  amount  of 
damage  as  to  that  item."  See  St  L.  &  S.  F. 
Ry.  V.  Plburn,  80  OkL  262,  120  Pac.  923. 
This  instruction,  considered  In  connection 
with  other  instructions  given,  caimot  be  said 
to  have  been  prejudicial  to  the  substantial 
rights  of  plaintiff  in  error. 

[7]  The  next  objection  is  that  the  court 
erred  In  instructing  the  Jury  that  three- 
fourths  of  their  number  might  return  a  ver- 
dict In  the  first  place,  plaintiff  In  error 
could  not  have  been  prejudiced  by  this  In- 
struction for  the  reasoh  that  the  verdict  re- 
turned was  a  unanimous  one,  but  aside  from 
this,  in  the  case  of  C,  R.  I.  «  P.  Ry.  Co. 
V.  Baroni,  32  Okl.  640,  122  Paa  926,  this 
court  held:  "Where  the  cause  of  action  arose 
before  the  adoption  of  the  Constitution,  but 
suit  was  not  filed  until  afterwards  the  con- 
stitutional provisions  permitting  a  verdict 
to  be  returned  by  three-fourths  of  the  jur- 
ors applies."  Independent  Cotton  Oil  Co.  v. 
Beacham,  81  Okl.  385,  120  Pac.  969;  St  L. 
&  S.  F.  Ry.  Co.  V.  Ramsey,  37  Okl.  448,  132 
Pac.  478.  The  same  rule  obtains  In  Inde- 
pendent Cotton  Oil  Co.  V.  Beacham,  31  Okl. 
S85,  120  Pac.  969,  and  the  case  at  bar  comes 
within  the  rule  of  these  two  cases. 

[I]  The  next  objection  to  be  considered  is 
to  certain  remarks  made  by  plaintiff's  coun- 
sel to  the  jury,  but  It  appears  from  the  rec- 
ord that  the  remarks  were  objected  to  by 
counsel  for  the  defendant  at  the  time  and 
the  objection  sustained  by  the  court  Coun- 
sel saved  no  exception  either  to  the  argu- 
ment or  to  the  ruling  of  the  court,  and  the 
question,  therefore.  Is  not  before  this  court 
for  review.  There  being  no  proper  exception 
to  the  remarks  complained  of  at  the  time, 
nor  any  exception  taken  to  the  ruling  of  the 
court  thei-con,  the  question  is  not  properly 
before  this  court  for  review.     See  Coalgate 


V.  Bross,  25  Okl.  244,  107  Pac.  42S,  138  Am. 
St  Rep.  916 ;  Kaufman  v.  Boismier,  26  OkL 
253,  105  Pac.  826 ;  Oann  v.  Ball,  26  OkL  27, 
110  Pac.  1067;  also  Johnson  v.  U.  S.,  2 
OkL  Cr.  17,  90  Pac.  1022;  Thacker  v.  State,  3 
Okl.  Cr.  485,  106  Pac  986 ;  Johnson  v.  Stote, 
6  Okl.  Cr.  13,  113  Pac.  652 ;  Olaser  v.  Olaser, 
18  Okl.  389,  74  Pac.  944;  Baker  v.  Tate,  Ex. 
ecutor,  138  Pac.  171. 

The  remaining  question  to  be  determined  le 
the  assignment  that  the  court  erred  in  over- 
ruling motion  for  a  new  trial,  but  the  prop- 
ositions Involved  in  the  motion  for  new  trial 
have  been  disposed  of  under  the  other  as- 
signments herein  determined. 

We  find  no  material  error  in  the  record. 
Hence  the  judgment  of  the  trial  court  is 
affirmed. 

PER  CDRLA.M.    Adopted  in  wholeu 


(40  Okl.  34S) 
RICHARDSON  v.  THOMPSON  et  aLt 
(Supreme  Court  of  Oklahoma.    Sept  22, 1013.) 

(Syllahut  iy  the  Oovri.) 
Apfkai,  and  Bbror  ({§  150,  780*)— Dxcisions 

Review A^LB— Final  Obdebb. 

Where  the  order  sought  to  be  reviewed  is 
not  a  final  order,  as  defined  by  Rev.  Laws  OkL 
lOlOj  {  52S7,  the  proceeding  in  error  will  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  034-946,  3121;  Dec.  Dig. 
S!  166,  780.*] 

Error  from  District  Court  Okmulgee 
County;  Wade  S.  Stanfleld,  Judge. 

Action  by  Vlronla  Thompson  and  others 
against  Katie  Richardson.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Dis- 
missed. 

Frank  F.  Lamb,  of  Okmulgee,  for  plaintiff 
In  error.  Geo.  C.  Beidleman,  of  Okmulgee, 
for  defendants  in  error. 

TURNER,  J.  From  a  judgment  of  the  dis- 
trict court  of  Okmulgee  county,  rendered  and 
entered  herein  on  April  2,  1910,  decreeing 
Vlronla  Thompson  and  the  minor  heirs  of 
Melvlna  P.  Beddoe,  plaintiffs  below,  to  be 
the  owners  of  an  undivided  one-third  of  the 
surplus  allotment  of  Keltie  Harrison,  de- 
ceased, Albert  Anderson  to  be  the  owner 
of  the  remaining  two-thirds,  and  Katie  Rich- 
ardson, his  widow,  plaintiff  In  error,  to  be 
the  owner  of  his  homestead,  and  that  the 
same,  other  than  the  homestead,  be  partition- 
ed between  said  Anderson  and  said  plain- 
tiffs, and  appointing  commissioners  for  that 
purpose,  Katie  Richardson,  one  of  the  de- 
fendants, appealed  to  this  court  but  the 
same  was  dismissed.  Richardson  v.  Beidle- 
man, 126  Pac.  816.  Later  the  mandate  of  this 
court  was  spread  of  record,  and  the  commis- 
sioners made  their  report  In  effect  that 
partition  could  not  be  made  without  Injury 


*For  other  cases  see  i&me  topic  and  section  NDMBBRtn  Dec.  Dig.  A  Am.  Dlf.  Key-No.  Series  & 
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to  the  parties,  and  appraised  the  same  in 
tour  separate  tracts,  at  a  total  valuation 
of  $1,330.  On  January  16,  1013,  Katie  Rich- 
ardson made  kno^m  to  the  court:  "That  on 
April  2,  1910,  an  order  was  made  and  en- 
tered herein  determining  the  interests  of 
the  various  parties  to  the  lands  In  controver- 
sy. That  commissioners  were  duly  appoint- 
ed to  partition  the  lands  in  question.  That 
said  commissioners  made  a  report  as  re- 
ciulred  by  law,  and  that  one  Albert  Andet^ 
son,  one  of  the  defendants  herein,  filed  an 
election  to  purchase  the  interest  of  the  plain- 
tiffs at  the  appraised  price.  That  since  said 
time  no  further  proceedings  have  been  had. 
That  from  the  said  order  this  defendant  at- 
tempted to  appeal,  and  that  the  said  appeal 
was  dismissed  out  of  the  Supreme  Court, 
and  that  the  mandate  of  said  court  has  been 
returned  into  this  court.  Tltat  no  final 
Judgment  has  been  entered  in  said  cause" — 
and  moved  the  court  "  *  •  *  to  cause  a 
final  Judgment  to  be  made  and  entered  in  said 
cause."  Acting  thereupon,  the  next  da'y  the 
following  was  rendered  and  entered  by  the 
court:  "It  appearing  to  the  court  that  the  in- 
terests of  the  parties  in  the  lands  to  be  par- 
titioned have  been  merged,  there  Is  no  fur- 
ther necessity  for  further  proceedings  in  this 
cause  upon  said  partition,  and  that  said 
case  is  closed,  it  is  therefore  ordered,  ad- 
judged, and  decreed  by  the  court  that  the 
motion  filed  herein  for  final  Judgment  In 
said  cause  Is  overruled,  exceptions  allow- 
ed all  parties" — to  reverse  which  she  com- 
menced this  proceeding  in  error.  When  her 
appeal  was  dismissed  the  Judgment  of  April 
2,  1910,  became  final  as  to  her,  and  fixed 
her  rights  in  and  to  the  homestead  as  her 
sole  interest  in  the  land  In  controversy.  For 
the  reason  that  the  subsequent  proceedings 
In  partition  could  not  affect  her  homestead 
they  Interested  her  no  more,  and  hence  the 
«rder  sought  to  be  reviewed  is  not  a  final 
'  order  as  defined  by  Rev.  Laws  Okla.  1910, 
§  5237,  in  that  the  same  does  not  affect 
any  substantial  right  of  Katie  Richardson 
In  this  cause. 

The  motion  to  dismiss  her  appeal  is  sus- 
tained.   All  the  Justices  concur. 


(10  Okl.  Cr.  458) 

ALLEN  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
2,  1914.) 


Feb. 


(Syttabiu  hy  the  Court.) 

1.  Phtsicians  and  Subgeons  (§  6*)— Prac- 
ticing WITHOUT  Authority— Criminal  Of- 
fense. 

It  is  a  penal  offense  under  the  laws  of  Okla- 
homa for  any  person  to  practice  medicine  or 
flurgery  in  this  state  without  having  at  the 
time  a  valid  unrevoked  certificate. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons.  Cent.  Dig.  if  6-11 ;  ^Dec.  Dig.  { 
6.*] 


2.  Criminal  Law  (|  1172*)— Physicians  amd 
Surgeons  (§  6*)— Ground  fob  Reversal- 
Refusal  OF  Instruction  —  Practiciho 
Without  Authority — Burden  of  Proof. 

(a)  An  information  charging  a  person  with 
the  violation  of  that  provision  of  the  Code  which 
penalizes  persona  for  prescribing  or  administer- 
tng  -any  drug  or  medicine  now  or  hereafter  in- 
cluded in  materia  medica  for  the  treatment  of 
diseases,  injuries,  or  deformities  of  hiimnn  be- 
ings must  be  substantiated  by  nroof  of  tlie  fact 
that  some  such  drug  or  medicine  was  so  pre- 
scribed or  administered. 

(b)  It  is  reversible  error  for  a  trial  court  to 
refuse  to  submit  by  proper  instructions  the 
necessary  elements  of  any  ottense  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |i  3128,  3164-3157,  3159- 
3163,  3169;  Dec  Dig.  §  1172  ;•  Physicians 
and  Surgeons,  Cent.  Dig.  U  6-11;  Dec  Dig.  i 
6.*] 

Appeal  from  County  Court,  Carter  County ; 
M.  P.  Winfrey,  Judge. 

H.  T.  Allen  was  convicted  of  violating  the 
medical  practices  act,  and  appeals.  Re- 
versed. 

Champion  &  Champion,  of  Ardmore,  and 
Stuart,  Cruce  &  Gilbert,  of  Oklahoma  City, 
for  plaintiff  in  error.  Smith  C.  Matson  and 
C.  J.  Davenport,  Asst.  Attys.  Gen.,  for  the 
State. 

ARMSTRONG,  P.  J.  The  plaintiff  la  er- 
ror, H.  T.  Allen,  was  convicted  at  the  Jan- 
uary, 1012,  term  of  the  county  court  of  Gar- 
ter county  on  a  charge  of  violating  the  med- 
ical practices  act.  In  that  he  had  been  guilty 
of  practicing  medicine  without  a  license,  and 
his  punishment  fixed  at  a  fine  of  $100  and 
costs. 

[1,  2]  This  prosecution  was  begun  prior  to 
the  adoption  of  the  Revised  Laws,  and  is 
based  upon  section  4256,  Snyder's  Comp. 
Laws,  which  is  as  follows:  "Any  person 
practicing  medicine  and  surgery  in  this  state, 
without  having  at  the  time  a  valid  unrevok- 
ed certificate  as  provided  in  this  act,  shall 
be  deemed  guilty  of  a  misdemeanor  and  shall 
be  fined  not  less  tlian  one  hundred  ($100.00) 
dollars  nor  more  than  five  hundred  ($500.00) 
dollars,  or  by  imprisonment  for  a  term  of 
not  less  than  sixty  days  nor  more  than  one 
hundred  and  eighty  days  or  both  such  fine 
and  imprisonment,  and  each  day's  practice 
shall  constitute  a  separate  ofl^ense.  All  fines 
under  the  provisions  of  this  section  shall  be 
paid  into  the  road  and  bridge  fund  of  the 
county  wherein  the  conviction  is  secured." 
Section  4259  of  the  same  statute  provides: 
"The  following  persons  shall  be  deemed  as 
practicing  medicine  and  surgery  within  the 
meaning  of  this  act:  First.  Those  who  pre- 
scribe or  administer  any  drug  or  medicine 
now 'or  hereafter  included  In  materia  med- 
ica in  the  treatment  of  disease.  Injury,  or 
deformity  of  human  beings." 

A  careful  reading  of  the  record  discloses 
the  fact  that  plaintiff  in  error  had  tieen  ad- 
ministering certain   medicines,  but   no   wit- 
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ness  named  any  drug  or  medldnes  prescrib- 
ed or  administered  by  Mm,  nor  Is  there  any 
proof  in  the  record  ^sclosing  that  any  drug 
or  medicine  was  administered  wliich  la  in- 
cluded In  materia  medica,  as  required. 
When  the  cause  was  submitted  to  the  jury,  the 
court  was  asked  to  give  the  following  instruc- 
tion: "You  are  instructed,  gentlemen  of  the 
jury,  that  the  state  has  failed  to  introduce 
evidence  sufficient  to  establish  the  guilt  of 
the  defendant  as  charged  in  the  informa- 
tion, and  I  hereby  advise  you  to  return  a 
verdict  of  not  guilty."  3^18  instruction  was 
refused  by  the  court  and  exceptions  duly 
saved.  The  failure  to  give  this  instruction 
and  the  failure  to  grant  a  new  trial  are  as- 
signed as  errors  in  this  court  The  Instruc- 
tion should  have  been  given  without  doubt. 
The  Attorney  General  has  filed  a  confession 
In  error  in  which  he  concedes  that  the  court 
committed  reversible  error  in  refusing  to 
give  this  particular  instruction.  There  are 
other  errors  complained  of;  but,  in  view  of 
the  fact  that  in  our  judgment  this  Is  fatal  to 
the  conviction,  the  judgment  will  be  reversed 
on  this  ground  alone.  Judgment  reversed, 
with  directions  for  a  new  trial. 

D07LB  and  FURMAN,  JJ.,  concur. 

(»  Wyo.  J37) 

BEOKER  et  aL  v.  HOPPER  et  aL 
(Supreme  Court  of  Wyoming.     Jan.  27,  1914.) 

1.  Constitutional  Law  (8  89*>— Mechanics' 
l.ien8  (i  s*)— libebtt  ot  contbact— likn 
of  subcohtilactor. 

The  statute,  givuig  a  subcontractor  a  lien 
for  labor  and  materials  actually  entering  Into 
the  structure  as  against  an  owner  with  whom 
be  bad  no  direct  contractual  relation,  does  not 
violate  the  constitutional  right  of  liberty  of  con- 
tract, and  is  valid. 

fEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  8  157;  Dec.  Dig.  8  89;*  Me- 
chanics' Liens,  Cent.  Dig.  {  4:   Dec.  Dig.  |  8.*] 

2.  Mechanics'  Liens  (|  1S9*)— Sufticibnci 
OP  Statement— Desobiption  of  MAXERiAii— 
"Etc." 

Under  Comp.  St  1910,  {  3799,  giving  a 
Hen  to  every  person  who  performs  labor  upon, 
or  furnishes  material  tor,  any  building  upon 
complying  with  the  provisions  of  the  chapter, 
and  section  3803,  requiring  every  subcontractor, 
within  90  days  after  the  indebtedness  accrues, 
to  file  in  the  office  of  the  register  of  deeds  of  the 
proper  county  a  just  and  true  account  of  the-  de- 
mand due  liim  after  allowance  of  all  credits, 
where  it  oppeared  that  the  subcontractor  had  a 
contract  for  the  tin  work,  and  for  labor  and  ma- 
terial, including  galvanized  ironworl::,  steel  ceil- 
ings, skylights,  and  glass,  his  lien  statement, 
"Becker  Hotel  contract,  tinwork,  etc.,  $1292," 
was  insufficient,  since  the  abbreviation  "etc." 
means  "and  other  things,"  and  since  it  was  not 
sufficiently  specific  to  enable  one  not  a  party  to 
the  contract  to  identify  the  things  for  which  the 
lien  was  claimed. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  88  234-236 ;   Dec.  Dig.  8  139.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8.  pp.  2511,  2512 ;   vol.  8,  p.  7055.] 

3.  Mechanics'  Liens  (8  288»)— Statement- 
Statute— Ketkoactive  Effect 


chapter,  and  section  3803,  requiring  a  subcon- 
tractor, within  00  days  after  the  indebtedness 
accrues,  to  file  a  true  and  just  account  of  the 
demand  due  him,  were  not  affected  by  Sess. 
Laws  1911,  c.  68,  amending  and  re-enacting 
Comp.  St  1910,  8  3805,  to  provide  that  a  lien  ac- 
count as  filed  shall  be  admitted  in  evidence  and 
making  it  a  question  of  fact  wiiether  the  account 
is  sufficient  to  charge  the  owner,  nnce  the  filing 
of  the  lien  statement  is  not  a  matter  of  evidence 
preserving  the  lien,  but  a  prerequisite  to  the 
creation  of  the  lien  itself,  nor  does  the  amend- 
ment if  applicable  purport  to  have  a  retroactive 
effect 

[Kd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  88  583-589;  Dec  Dig.  8  288.*] 

4.  Mechanics'  Liens  (8  154*)— Vebification 
BY  Attoknet— Statement. 

The  statute,  providing  that  the  officer  be- 
fore whom  verification  Is  made  must  not  be  the 
attorney  of  either  party,  or  otherwise  interested 
in  the  event  of  the  action  or  proceeding,  applies 
only  to  pleadings  which  are  to  be  filed  In  such 
action  or  proceeding,  and  not  to  the  verification 
of  a  lien  statement  made  when  there  was  no 
proceeding  pending. 

[E^d.  Note. — For  other  cases,   see   Mechanics*  , 
Liens,  Cent  Dig.  88  261-267 ;   Dec.  Dig.  8  164.*] 

5.  Parties  (S  75*)— Defects— Waiver. 

Under  the  express  provision  of  Comp.  St 
1910,  8  4383,  an  objection  to  a  defect  of  parties 
not  appearing  on  the'  face  of  the  petition  is 
waived,  unless  taken  by  answer,  except  only  the 
objection  to  the  jurisdiction  of  the  court,  and 
that  the  facts  stated  are  not  sufficient  to  consti- 
tute a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  88  115, 116, 167 ;  Dec.  Dig.  8  75.*] 

6.  CoNSTITUTIONAt  LAW  (i  248*)— MECHAN- 
ICS* Liens  (8  310*)— Enforcement  of  Me- 
chanic's Lien- Attorneys'  Fees. 

Comp.  St  1910,  8  3807,  which  provides 
that,  in  all  suits  or  actions  brought  in  the  dis- 
trict court  to  enforce  a  mechanic's  lien  in  which 
plaintiff  shall  obtain  judgment  the  sum  of  $25 
for  attorney's  fees  sliall  he  taxed  aa  costs  and 
recovered  from  the  adverse  party,  conflicts  with 
the  federal  Constitution's  guaranty  of  equal  pro- 
tection of  the  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  703;  Dec.  Dig.  8  248;*  Me- 
'banics'  Liens,  Cent  Dig.  88  651-6^ ;  Dee.  Dig. 
3  310.*] 

7.  Payment  (8  44*)— Application. 

Where  a  lien  was  filed  for  tinwork,  and  the 
lienor  had  also  furnished  hardware  in  the 
amount  of  $375,  for  which  no  lien  was  filed,  a 
payment  of  $900  on  account,  made  at  a  time 
when  less  than  $70  worth  of  the  hardware  had 
been  furnished,  should  be  applied  on  the  Hen 
account 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  8  123;  Dec.  Dig.  8  44.*] 

.Error  to  District  Court,  I^aramie  County; 
William  C.  Mentzer,  Judge. 

Action  by  John  W.  Hopper  and  Edward 
T.  Bartley,  copartners,  doing  business  as 
Hopper  &  Bartley,  against  Charles  Becker 
and  another.  Decree  for  plaintiffs,  and  de- 
fendants bring  error.    Modified  and  affirmed. 

Burke  &  Riner,  of  Cheyenne,  for  plalntifC 
in  error  Charles  Becker.  M.  A.  Kline,  of 
Cheyenne,  for  defoidants  in  error. 


BEARD,  J.  This  action  was  bronght  by 
the  defendants  in  error  to  enforce  a  me- 
chanic's lien.    A  decree  was  entered  estab- 


Comp.  St  1910,  8  3799,  giving  a  mechanics' 
lien  upon  comp1v»nce  with  the  provisions  of  the 
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llsUng  and  foredosing  the  lien,  and  Jadgment 
entered  for  $25  attorney's  fees.  From  that 
Judgment  and  decree  Obarles  Becker  and 
Henry  Becker  appeal. 

The  plaintiffs  below  alleged  In  their  peti- 
tion. In  substance,  that  Charles  Becker  tras 
the  owner  of  certain  real  estate  in  the  dty 
of  Cheyenne  upon  which  Henry  Becker  held 
a  mortgage.  That  about  June  1,  1910, 
Charles  Becker  entered  into  a  contract  with 
the  firm  of  Brlce  &  Mitchell  by  which  they 
agreed  to  furnish  the  materials  for,  and  to 
construct  on  said  lots,  a  two-story  hotel 
building,  with  the  exception  of  the  plumbing 
and  heating.  That  thereafter,  about  June 
17,  1910,  Brice  &  Mitchell  sublet  the  tin  and 
galvanized  iron  work  on  said  building  to 
defendants  in  error  Hopper  &  Bartley,  for  the 
agreed  price  of  $1,292.  That  under  said  con- 
tract Hopper  &  Bartley  furnished  the  ma- 
terials, and  did  the  tin  and  galvanized  iron 
work  on  said  building.  That  between  June 
24,  and  September  9,  1910,  Hopper  &  Bartley 
sold  to  Brice  &  Mitchell  hardware  for  use 
in  and  used  in  the  construction  of  said  build- 
ing to  the  amount  of  $375.02.  That  Brlce  & 
Mitchell  paid  to  Hopper  &  BarUey  July  16, 
1910,  $400,  and  July  23,  1910,  $600.  That  on 
October  22,  1910,  Hopper  &  Bartley  filed  in 
the  ofiBce  of  the  county  clerk  of  Laramie 
county  their  statement  and  claim  for  a 
mechanic's  lien  on  said  building  and  premis- 
es. That  about  September  15, 1910,  Mitchell, 
one  of  the  members  of  the  firm  of  Brice  & 
Mitchell,  died,  and  that  soon  thereafter 
George  B.  Brice,  the  surviving  member  of 
said  firm,  left  the  state  of  Wyoming.  The  pe- 
tition was  filed  March  11,  1911.  After  vari- 
ous motions,  and  a  general  demurrer  to  the 
petition  were  filed  and  disposed  of,  the  de- 
fendants Charles  and  Henry  Becker  filed 
separate  answers  on  December  23d,  in  which, 
so  far  as  necessary  to  be  here  stated,  Charles 
Becker  admitted  the  ownership  of  the  real 
estate  and  the  mortgage  to  Henry  Becker 
and  the  payment  of  $900  by  Brice  &  Mitchell, 
denied  the  other  allegations  of  the  petition, 
and  pleaded  an  estoppel.  Henry  Becker 
pleaded  his  mortgage.  To  these  answers  re- 
plies were  filed. 

The  plaintiffs  in  error  contend  that  the 
Judgment  and  decree  are  erroneous  for  the 
following  reasons,  viz.:  (1)  That  there  is 
grave  doubt  as  to  the  constitutionality  of  the 
statute  giving  a  lien  to  subcontractors  with 
whom  the  owner  has  no  contractual  relations. 
(2)  That  the  lien  account  filed  and  offered  in 
evidence  contains  an  Item  aggregating  over 
$1,200,  which  is  given  In  a  lump  sum,  un- 
Itemlzed,  and  which  is  wholly  uncertain  and 
unspeclfic,  neither  the  materials  entering 
Into  the  work  being  given,  nor  the  labor  in 
connection  therewith.  (3)  That  the  lien  ac- 
count was  not  properly  yerifled.  (4)  That 
George  R.  Brice,  the  surviving  member  of 
the  firm  of  Brice  &  Mitchell,  the  contractors, 
was  never  made  a  party  to  the  suit.   (6)  That 


the  statute  awarding  attorney's  fees  in  me- 
chanic's lien  cases  is  unconstitutional.  (6) 
That  the  plaintiffs  below  were  estopped  by 
their  conduct  and  statements,  which  were 
relied  upon  by  plaintiff  in  error  Charles 
Becker,  from  claiming  or  enforcing  a  mechan- 
ic's liOL 

[1]  Counsd  for  defendant  in  error  con- 
tends that  the  first  error  assigned  was  not 
presented  to  the  trial  court,  and  therefore  Is 
not  properly  presented  here.  But,  passing 
.by  that  objection,  we  are  content  to  follow 
the  decisions  of  the  courts  of  last  resort  tn 
a  large  majority  of  the  states  where  the  ques- 
tion has  been  decided,  holding  that  such  stat- 
utes, giving  subcontractors  a  lien  for  labor 
and  materials  actually  entering  into  the 
structure,  do  not  violate  constitutional  pro- 
visions, and  are  valid.  The  question  was 
fully  and  carefully  considered  by  the  Circuit 
Court  of  Api>eals,  Sixth  Circuit,  In  Jones  ▼. 
Great  Southern  Fireproof  Hotel  Co.,  86  FedL 
370,  30  C.  C.  A.  108,  in  an  elaborate  opinion 
by  Judge  Lurton,  in  which  many  cases  are  re- 
viewed, and  that  decision  was  affirmed  by  the 
Supreme  Court  of  the  United  States.  Great 
Southern  Hotel  Co.  v.  Jones,  193  U.  S.  532, 
24  Sup.  Gt  676,  48  L.  Ed.  778,  in  the  footnote 
to  which  case  many  additional  cases  are 
cited. 

[2]  The  second  error  assigned  relates  to  an 
item  in  the  lien  statement  which  it  is  con- 
tended is  insufficient  to  entitle  claimants  to 
a  lien.  That  item  as  it  appears  in  the  state- 
ment filed  and  offered  in  evidence  is  as  fol- 
lows: "Becker  Hotel  contract,  tinwork,  etc., 
$1,292.00."  No  date  Is  given,  but  it  appears 
between  other  items  of  the  account  dated 
August  19  1910.  In  the  affidavit  to  the  lien 
account  it  is  stated  that  "said  firm  of  Hopper 
&  Bartley  had  a  subcontract  under  the  said 
Brice  &  Mitchell  for  all  the  tinwork,  etc.,  la 
connection  with  the  construction  of  said 
hotel,  for  the  agreed  price  of  $1,292  for  labor 
and  materials;  that  said  Brice  &  Mitchell 
were  the  original  contractors  for  the  con- 
struction of  said  Becker  Hotel,"  located,  etc 
The  sUtute  (section  3803,  Comp.  Stat  1910) 
is  as  follows:  "It  shall  be  the  duty  of  every 
original  contractor,  within  four  months,  and 
every  subcontractor,  and  every  Journeyman 
and  day  laborer,  and  every  other  person  seek- 
ing to  obtain  the  benefits  of  the  provisions 
of  this  chapter,  within  ninety  days  after  the 
Indebtedness  shall  have  accrued,  to  file  In 
the  office  of  the  register  of  deeds  of  the  prop- 
er county,  a  Just  and  true  account  of  the 
demand  due  him,  her,  or  them,  after  all  Just 
credits  shall  have  been  given,  which  Is  to  be 
a  lien  upon  such  building  or  improvementa" 
*  *  *  There  is  considerable  apparent  con- 
flict in  the  decided  cases  on  the  question  of 
what  particularity  is  required  in  a  lien  state- 
ment. We  say  apparent  conflict  for  the  rea* 
son  that  in  nearly  all  of  the  cases  the  deci- 
sions have  been  based  upon  the  particular 
language  used  in  the  several  statutes,  la  » 
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number  of  which  It  is  expressly  prorlded  that 
Inaccuracy  In  the  statement  shall  not  In- 
validate the  lien.  Our  statute  rieqnlres  a 
just  and  true  account  of  the  demand  which 
Is  to  be  a  Hen;  and  we  are  of  the  opinion 
that  the  lien  statement  In  this  case  was  not  a 
substantial  compliance  with  that  require- 
ment No  case  has  been  called  to  our  at- 
tention wherein  a  statement  so  uncertain  and 
indefinite  as  in.  this  case  has  been  held  suf- 
ficient. "Becker  Hotel  contract,  tlnwork, 
etc.,"  is  very  Indefinite,  and  by  Its  terms  In- 
cludes other  things  besides  tlnwork;  the 
abbreviation,  "etc,"  meaning  "and  other 
things."  And  from  the  evidence  in  this  case 
it  appears  that  this  subcontract  did  in  fact 
include  other  things,  viz.,  galvanized  iron- 
work, steel  ceilings,  skylights,  and  glass.  To 
be  sufficient  the  statement  should  be  suffi- 
ciently specific  to  enable  one,  not  a  party  to 
the  contract,  to  identify  the  things  for  which 
the  lien  is  claimed. 

[3]  But  counsel  for  defendant  in  error  con- 
tends that  chapter  68,  S.  h.  1911,  is  applica- 
ble to  this  case.  That  act  was  not  passed 
until  some  months  after  the  lien  statement 
was  filed,  and  after  the  00  days  within  which 
it  could  be  filed  had  expired.  It  amended 
and  re-enacted  section  3805,  Comp.  Stat,  re- 
lating to  the  pleadings,  practice,  process,  and 
other  proceedings  in  cases  arising  under  the 
chapter  on  mechanics'  liens,  and  provided, 
among  other  things,  that  in  all  cases  arising 
under  the  provisions  of  the  chapter  on  me- 
chanics' liens,  the  lien  account  as  filed  shall 
be  admitted  In  evidence,  and  it  shall  be  a 
question  of  fact  whether  the  account  as  filed 
is  sufficient  to  charge  the  owner  or  bis  agent 
with  knowledge  of  the  amount  for  which,  and 
the  work  and  labor  done  or  materials  fur- 
nished for  which,  a  lien  is  claimed;  and,  if 
so  found,  such  Hen  account  shall  be  held  in 
all  respects  sufficient  and  valid  and  enforce- 
able. It  does  not  attempt  to  change  or  mod- 
ify section  3803,  but  attempts  to  change  the 
question  of  the  sufficiency  of  the  statement 
there  required  from  one  of  law  to  one  of 
fact  There  is  nothing  in  the  act  if  it  were 
applicable,  to  indicate  that  it  was  intended 
to  be  retroactive  in  its  application,  nor  do  we 
think  it  could  have  such  effect.  Counsel  ar- 
gues that  it  is  competent  for  the  Legislature 
to  change  the  rules  of  evidence  as  to  exist- 
ing causes,  and  that  a  party  has  no  vested 
right  in  a  remedy.  That  may  be  conceded; 
but  It  has  no  application  here.  He  has  fallen 
into  the  error  of  supposing  or  assuming  that 
under  our  statute  the  filing  of  the  lien  state- 
ment Is  but  the  method  of  preserving  and 
giving  notice  of  an  existing  lien  which  the 
claimant  has  by  virtue  of  having  performed 
labor  upon  or  furnished  materials  for  the 
building.  The  distinction  between  those  stat- 
utes which  provide  that  any  person  perform- 
ing labor  upon  or  furnishing  materials  for, 
etc.,  shall  have  a  lien,  and  the  provisions  of 
out  statute  must  b«  kept  In  mind.    Our  stat- 


ute (section  3799,  Comp.  Stat  1910)  is  as 
follows:  "Every  mechanic  or  other  person, 
who  shall  do  or  perforin  any  work  or  labor 
upon,  or  furnish  any  materials,  *  •  ♦  . 
for  any  building,  •  •  •  upon  complying 
loith  the  proviHont  Of  ihi$  chapter,  tlialX 
have  for  Ills  work,  or  labor  done,  or  mate- 
rials, •  •  •  furnished,  a  lien  upon  such 
building,"  etc.  Under  the  former  class  of 
statutes  the  doing  the  work  or  furnishing 
the  materials  creates  the  lien  which  lapses 
or  is  dissolved  at  the  expiration  of  a  definite 
time,  unless  the  person  having  such  lien  files 
the  required  statement.  That  is,  the  filing 
of  the  statement  preserves  and  keeps  in  force 
an  existing  Uen;  while  under  our  statute  do- 
ing the  work  or  furnishing  materials  does 
not  alone  create  a  lien,  but  simply  gives  tlie 
person  so  doing  the  right  to  create  or  per- 
fect a  lien  by  complying  with  the  statute. 
Until  a  just  and  true  account  is  filed  the 
right  is  merely  an  inchoate  right,  which  may 
or  may  not  ripen  into  a  lien  at  the  election 
of  the  person  entitled  to  create  it  It  is  the 
statute  in  force  at  the  time  the  work  is  done 
or  the  materials  furnished  that  measures  the 
right,  and  if  that  statute  is  not  complied 
with,  the  right  to  the  lien  Is  gone^  and  can- 
not be  revived  by  legislation  enacted  after 
the  time  has  expired  within  which  such  lien 
may  be  created  or  perfected. 

[4]  The  next  assignment  of  error  is  that 
the  lien  statement  was  verified  before  M.  A. 
E:ilne,  a  notary  public,  who  was  the  attor- 
ney in  this  action  for  plaintifts  below.  After 
Mr.  Bartley  had  testified  that  a  certain  let- 
ter had  been  prepared  by  Mr.  Kline  as  his 
attorney,  he  was  asked,  "At  that  time,  Octo- 
ber 4,  1910,  you  had  retained  Mr.  Kline,  as 
your  attorney,  to  bring  this  action!"  A. 
"Tes,  I  think  that  was  the  day."  The  lien 
statement  was  verified  October  22,  1910,  and 
the  action  was  commenced  March  21,  1911. 
At  the  time  the  lien  statement  was  verified 
there  was  no  action  or  proceeding  pending, 
and  the  statement  was  not  a  pleading  or  af- 
fidavit to  be  filed  in  any  action  or  proceeding 
then  pending  or  being  brought  The  state- 
ment is  required  to  be  verified  by  the  oath  of 
the  person  filing  the  lien,  or  by  some  reliable 
person  for  him.  We  think  the  statute  pro- 
viding that  the  officer  l>efore  whom  the  ver- 
ification is  made  must  not  be  the  attorney. of 
either  party,  or  otherwise  interested  in  the 
event  of  the  action  or  proceeding,  applies 
only  to  pleadings,  depositions,  and  affidavits 
which  are  to  be  filed  in  an  action  or  proceed- 
ing. It  was  so  held  by  the  Supreme  Court 
of  Kansas  in  Carr  v.  Hooper,  48  Kan.  263, 
29  Pac.  398,  in  whldi  case  the  same  objection 
was  made  to  a  mectianlc's  Uen  statement  as 
is  here  made,  and  it  was  held  not  to  invali- 
date the  lien. 

[6]  The  next  contention  is  that  there  was 
a  defect  of  parties  defendant  l>ecau3e  Brice, 
the  surviving  member  of  the  firm  of  Brice  ft 
Mitchell,  was  not  brought  In  by  itroper  serr-  j 
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ice.  The  answer  to  that  objectioii  is  that, 
when  it  appears  on  the  face  of  the  petition 
that  there  is  a  defect  of  parties,  plaintiff  or 
defendant,  the  objection  may  be  raised  by 
demurrer.  And  when  the  defect  does  not 
appear  upon  the  fbce  of  the  petition  (as  in 
this  case)  the  objection  may  be  taken  by  an- 
swer, and  if  no  objection  be  taken,  either  by 
demurrer  or  answer,  the  defendant  shall  be 
deemed  to  have  waived  the  same,  elcept 
only  the  objection  to  the  Jurisdiction  of  the 
court,  and  that  the  facts  stated  are  not  suffi- 
cient to  constitute  a  cause  of  action.  Sec- 
tions 4381-13S3  Comp.  Stat.  1910.  An  ex- 
amination of  the  pleadings  in  this  case  dis- 
closes that  the  objection  was  not  taken  by 
answer,  and  therefore,  by  the  express  pro- 
visions of  the  statute,  was  waived.  Gitland 
V.  U.  P.  Ry.  Co.,  6  Wyo.  185,  43  Paa  508; 
Mau  V.  Stoner,  15  Wyo.  109,  87  Pac,  434,  89 
Paa  466. 

[6]  It  is  next  contended  that  the  statute 
awarding  attorney's  fees  in  actions  of  this 
kind  is  unconstitutional.  It  provides:  "In 
all  suits  or  actions  brought  in  the  district 
coart  to  obtain  a  judgment  on  snch  account 
and  to  enforce  the  lien,  when  the  plaintiff  or 
complainant  shall  obtain  Judgment  or  decree, 
the  sum  of  twenty-five  dollars,  for  attorney's 
fees,  shall  also  be  taxed  as  costs  and  recover- 
ed from  the  adverse  party."  Section  3807, 
Comp.  Stat  1010.  The  decisions  are  not  uni- 
form on  this  question.  In  some  of  the  states 
similar  statutes  have  been  held  valid,  and  in 
others  Invalid,  as  violative  of  the  Constitution 
of  the  United  States,  which  guarantees  to 
every  person  "the  equal  protection  of  the 
law";  and  the  provisions  of  state  Constitu- 
tions that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation,  and  that  no  special 
law  shall  be  enacted  when  a  general  law 
can  be  made  applicable.  The  decision  most 
frequently  referred  to  and  dted  In  support  of 
the  decisions  holding  such  statutes  unconsti- 
tutional is  Gulf,  etc.,  Co.  V.  Ellis,  165  U.  S. 
150,  17  Sup.  Ct.  255,  41  L.  Ed.  666,  holding 
invalid  a  statute  of  Texas  allowing  attor- 
ney's fees  to  any  person  havlug  a  bona  fide 
claim  against  a  railroad  company  for  serv- 
ices, or  for  damages  for  stock  killed.  The 
court  said:  "It  is  simply  a  statute  Imposing  a 
penalty  upon  a  railroad  corporation  for  a 
failure  to  pay  certain  debts.  No  individuals 
are  thus  punished,  and  no  other  corporations. 
The  act  singles  out  a  certain  class  of  debtors 
and  punishes  them  when  for  like  delinquen- 
cies It  punishes  no  others.  They  are  not 
treated  as  other  debtors,  or  equally  with 
other  debtors.  They  cannot  appeal  to  the 
courts  as  other  litigants  under  like  con- 
ditions and  with  like  protection.  *  •  • 
They  do  not  stand  equally  before  the  law. 
They  do  not  receive  its  equal  protection." 
It  is  argued  that  this  case  has. been  much 
modified  by  the  subsequent  decisions  of  that 
court    True,  the  court  has  refused  to  apply 


the  rule  in  certain  cases  Involving  the  right 
to  regulate  the  business  and  conduct  of  cer- 
tain corporations,  or  where  the  interest 
of  the  public  was  involved;  but  the  prin- 
ciple that  a  statute  discriminating  between 
persons  of  the  same  class  or  similarly  situat- 
ed violates  the  constitutional  provision  of 
equal  protection  of  the  law  has  not,  so  far 
as  we  are  advised,  been  modified  or  departed 
from.  A  statute  similar  to  the  one  now  un- 
der consideration  was  held  Invalid  by  the 
Supreme  Court  of  Colorado  in  a  well-consid- 
ered opinion  in  Davidson  v.  Jennings,  27  Colo. 
187,  60  Pac.  354,  4  IL.  R.  A.  340,  83  Am.  St 
Rep.  49.  And  in  Mills  v.  Olsen,  43  Mont  129, 
115  Pac.  33,  the  Supreme  Court  of  Montana 
reversed  its  former  decisions,  and  cites  a 
large  number  of  authorities  in  the  opinion 
which  need  not  be  repeated,  here.  The  rea- 
soning In  those  cases,  supported  as  It  la  by 
the  authorities  therein  cited,  appears  to  ns  to 
be  sound,  and  not  shaken  by  the  decisions 
holding  the  contrary.  We  are  Impelled  to  the 
conclusion  that  the  statute  awarding  attor- 
ney's fees  in  this  class  of  cases  Is  anconstltn- 
tional  and  void. 

It  is  further  claimed  that  the  conrt  erred 
in  holding  that  the  defendants  in  error  were 
not  estopped  from  claiming  a  Hen.  TTpon 
the  evidence  as  it  appears  in  the  record  we 
think  there  was  no  error  In  that  respect 

[7]  Lastly,  it  Is  urged  that  the  payment  of 
$900  was  more  than  sufficient  to  pay  for  all 
items  for  which  defendants  In  error  were  en- 
titled to  a  lien,  and  therefore  the  Judgment 
should  have  been  in  their  favor.  One  of  the 
defendants  In  error  testified  that  these  pay- 
ments were  credited  on  the  amount  due  un- 
der the  contract  for  tlnwork,  etc.  That  it 
was  the  Intention  of  all  of  the  parties  to  be 
so  applied  seems  reasonable  from  the  further 
fact  that  at  the  time  the  payments  were 
made  but  a  small  amount  (less  than  $70 
worth)  of  the  hardware  had  been  furnished. 
It  is  our  opinion  that  the  payments  should 
be  so  applied. 

The  cause  will  be  remanded  to  the  dis- 
trict court  with  directions  to  modify  the 
Judgment  and  decree  by  striking  therefrom 
the  sum  of  $392,  and  interest  thereon,  being 
the  balance  of  the  item  of  $1,292,  after  de- 
ducting the  $900  paid,  and  striking  out  the 
$25  allowed  as  costs  for  attorney's  fees.  The 
Judgment  as  so  modified  is  affirmed.  The  re- 
spective parties  to  pay  their  own  costs  in 
this  court 

Modified  and  affirmed. 

SCOTT,  C.  J.,  concurs.  POTTER,  J.,  did 
not  sit 

(22  Wyo.  110) 
WYOMING  COAL  MINING  CO.  t.  STANKO. 
(Supreme  Court  of  Wyoming.     Feb.  3,  1914.) 

1.  Master  and   Servant  (|  258*)— Injuries 
TO  Servant— "Repair"  and  "Disrepaih." 
In  a  personal  injury  action  by  a  coal  min- 
er, hurt  by  the  giving  away  of  the  brake  on  a 
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coal  car,  a  peUtioii  allegiog  that  th«  brake 
broke  because  in  disrepear  and  in  an  unsafe 
condition,  tliat  defendant  did  not  furnish  the 
plaintiff  with  safe  appliances  or  repair  the 
brake  and  did  not  exercise  reasonable  care  in 
furnishing  safe  coal  cars,  and  that  defendant 
knew  or  could  have  known  by  proper  care,  that 
the  brake  car  was  dangerons,  charges  negli- 
gence in  failing  to  repair  the  brake  and  not 
negligence  in  furnishing  a  car  with  an  origi- 
nally defective  brake,  for  disrepair  means  the 
state  of  being  in  need  of  repair,  and  to  repair 
means  to  restore  to  a  sound  or  good  state  aft- 
er decay  or  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  816-836;    Dec  Dig.  f 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6096-6102;   voL  8,  p.  7785.] 

2.  Masteb  and  Servant  ({  264*)  —  Dcclaba- 
TION— Specific  Neoligence. 

Where  the  servant  generally  alleged  negli- 
gence in  the  failure  of  the  master  to  furnish 
him  with  suitable  appliances,  special  allega- 
tions that  the  injury  was  caused  by  the  failure 
of  the  master  to  repair  bis  appliances  will  lim- 
it the  iservant  to  a  recovery  upon  the  particu- 
lar negligence  specified. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  IMg.  f{  881-876;    Dec.  Dig.  i 

3.  Appkai.  and  Ebbob  (S  883*)— Bxhbabino— 
Appuoations. 

Under  rule  23  of  the  Supreme  Court  (104 
Pac.  ziv),  providing  that  applications  for  re- 
'bearings  shall  be  by  petition  to  the  court,  it  is 
improper  to  apply  for  rehearing  by  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §|  3214,  3229-3240,  3244- 
3246;  Dec.  Dig.  I  833.*] 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  13S  Pac.  1090. 

BEARD,  J.  [1]  The  defendant  In  error 
lias  filed  a  motion  for  a  rehearing  In  this 
-case  In  whldi  the  point  most  strongly  urged 
is  that  we  were  In  error  In  holding  that  a 
fair  constmctlon  of  the  petition  is  that  the 
■only  negligence  charged  as  the  cause  of  the 
injury  was  the  alleged  failure  of  the  defend- 
ant to  inspect  and  keep  its  coal  cars  in  rea- 
«onabIy  good  repair  and  safe  condition,  and 
not  that  the  cars  were  unsafe  by  reason  of 
Improper  or  defective  construction.  The  al- 
legations of  the  petition  are  quoted  in  the 
opinion  (135  Pac.  1090)  and  need  not  be  re- 
peated here.  The  statements  are:  That  "the 
said  brake  broke  by  reason  of  being  in  dis- 
repair, and  being  In  an  unsafe  and  dangerons 
condition."  "That  defendant  company  did 
not  furnish  or  provide  the  said  plalntifF  with 
safe  machinery  and  appliances  with  which 
to  work,  and  did  not  repair  the  brake  and 
appliances  npon  said  coal  cars,  •  *  * 
and  did  not  exercise  reasonable  care  in  the 
furnishing  of  said  coal  cars  and  appliances 
to  this  plaintiff,  and  that,  if  the  defendant 
company  had  exercised  dne  care  and  dili- 
gence in  the  inspection  and  repair  of  said 
coal  cars,  the  same  would  have  been  in  safe 
<mndltlon,"  etc.  "That,  at  the  time  of  fur- 
nishing the  said  coal  cars  to  plaintiff  for 
Qse  in  said  mine,  the  said  defendant  knew. 


or  by  the  exercise  of  proper  care  would  have 
known,  that  such  coal  cars  and  the  brakes 
thereon  were  in  disrepair  and  dangerons  and 
unsafe."  It  appears  clear  to  us  that  the 
petition  specifically  charges  that  the  cars 
were  In  disrepair,  and  for  that  reason  were 
unsafe  and  dangerous,  and  that  in  negli- 
gently furnishing  such  unrepaired  cars  the 
company  violated  its  duty  to  furnish  reason- 
ably safe  appliances.  The  brake  broke  by 
reason  of  being  In  disrepair.  The  company 
did  not  repair  the  brake.  If  the  company 
had  exercised  due  care  In  the  inspection  and 
repair  of  said  cars,  they  would  have  been  in 
safe  condition.  Each  and  all  of  these  alle- 
gations direct  the  attention  to  the  matter  of 
repair.  To  repair  means  "to  restore  to  a 
sound  or  good  state  after  decay,  injury,  dilap- 
idation, or  partial  destruction."  Disrepair 
means  "the  state  of  being  in  need  of  re- 
pair." Webster's  New  International  Dic- 
tionary. '  The  specific  allegations  that  the 
cars  were  in  disrepair  negatives  the  idea 
that  they  were  originally  defective  or  not 
sound  and  good. 

[2]  Counsel  argues  at  length  that,  as  the 
petition  alleges  that  the  defendant  negli- 
gently failed  to  furnish  safe  appliances,  this 
general  allegation  was  sufildent  to  admit 
proof  of  original  defects.  If  It  be  conceded 
that  such  general  allegation  would  be  good 
against  a  general  demurrer,  there  is  another 
rule  applicable  here,  viz.:  "The  sufficiency 
of  a  complaint  in  an  action  for  personal  in- 
jury, which  undertakes  to  define  the  partic- 
ular negligence  which  caused  the  injury,  must 
be  tested  by  the  special  allegation  in  that  re- 
spect, although  the  general  allegation  of  neg- 
ligence would,  in  the  absence  of  such  special 
allegations,  be  sufiicient  to  make  a  prima 
facie  case  of  negligence."  Thompson's  Com- 
mentaries on  the  Law  of  Negligence,  voL  6, 
{  7462.  In  Hawker  v.  B.  &  O.  R.  R.  Ck>.,  15 
W.  Va.  628,  641  (36  Am.  Rep.  825),  the  court 
said:  "There  was  no  necessity  for  the  plain- 
tiffs to  allege  in  his  declaration  what  were 
the  negligent  acts  of  omission  or  commission 
of  the  defendant,  or  when  they  took  place, 
specifically;  but,  having  done  so,  his  proof 
must  correspond  to  his  allegations  in  his 
declaration,  or  he  cannot  recover."  The  rule 
is  fully  supported  by  the  cases  dted  in  the 
note  to  the  section  of  Thompson  quoted  from. 

It  is  urged  that  we  were  in  error  in  hold- 
ing that,  under  the  special  findings,  the  Jury 
was  not  warranted  in  assundng  that  the  de- 
fect had  existed  for  saflldent  time  before 
the  accident  to  have  been  discovered,  etc.; 
and  it  is  now  said  that  interrogatory  7  pre- 
sented a  question  of  law.  We  do  not  think 
80.  Had  the  jury  found  that  the  cars  had 
been  in  disrepair  for  some  definite  length  of 
time  before  the  accident,  it  would  still 
have  been  a  question  of  tact  for  it  to  find 
whether  or  not  that  was  a  sufficient  length 
of    time    under    all    of    the    circumstances 
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for  it  to  bare  beea  discovered  by  the  exerdae 
of  reasonable  diligence.  Tbe  Supreme  Court 
of  Kansas  In  a  very  recent  case  (Estes  t. 
Edgar  Zinc  Co.,  1S6  Pac.  910),  In  which  case 
It  was  alleged  that  the  apparatus  for  start- 
ing and  stopping  the  conveyor  belt  wAs  de- 
fective In  that  It  would  start  In  motion  after 
having  been  thrown  out  of  gear  vrithout  any 
one  having  pulled  tbe  rope  provided  for  that 
purpose;  and  the  question  was  whether  or 
not  it  had  done  so.  Special  Interrogatories 
were  submitted  to  the  Jury,  among  which 
were  the  following:  "Q.  14.  Did  plaintiff 
throw  said  drive  belt  out  of  gear  before  de- 
scending into  the  basement?  A.  Tea  Q. 
IS.  Did  said  drive  belt  get  into  gear  auto- 
matically after  plaintiff  went  down  into 
said  basement?  A.  No  evidence  to  show  how 
it  got  back."  The  general  verdict  was  for 
plaintiff.  Tbe  court  held  that,  before  a  re- 
covery could  be  had,  the  jury  must  believe 
that  a  defect  existed  in  the  mechanism  for 
shifting  the  belt,  by  reason  whereof  the  lat- 
ter would  start  in  motion  without  any  one 
pulling  the  rope  provided  for  that  purpose, 
and  that  the  answer  to  question  15,  "No  evi- 
dence to  show  how  It  got  back,"  left  the  mat- 
ter In  the  situation  of  basing  the  verdict  up- 
on conjecture,  and  reversed  the  Judgment 
The  case  supports  our  view,  and  we  see  no 
reason  to  change  it 

Counsel  have  discussed  a  number  of  other 
points,  but  they  were  fully  and  at  length  ar- 
gued in  their  brief  and  orally  at  the  hear- 
ing and  were  then  given  consideration.  How- 
ever, we  think,  on  the  questions  here  recon- 
sidered alone,  tbe  defendant  is  entitled  to  a 
new  trlaL 

[3]  There  is  another  matter  of  pleading  to 
which,  perhaps,  it  may  not  be  out  of  place  at 
this  ttme  to  call  attention.  Rule  23  of  this 
court  (104  Pac.  xlv)  requires  that  applications 
for  rehearing  in  any  cause  shall  be  by  petition 
to  the^court  In  this  case  the  application  Is 
by  motion.  It  is  so  styled  and  Is  in  form  and 
phraseology  a  motion.  We  have,  however, 
given  it  consideration  as  though  properly 
pleaded,  but  do  not  wish  our  doing  so  con- 
sidered as  a  precedent  in  future  cases.  The 
motion  for  rehearing  is  denied. 

Rehearing  denied. 

SCOTT,  C.  3.,  concurs.  POTTER,  J.,  did 
not  participate. 

(22  Wyo.  259) 

NIOKERSON  «t  al.  v.   WINSLOW,  County 

and  Prosecuting  Atty. 
(Supreme  C!ourt  of  Wyoming.     Feb.  3,  1914.) 

1.   COUHTIBS   (J  69*)  —  OFFICBBS  —  COUPKNSA- 

TioN— Statutes. 

Under  Laws  1911,  c.  88,  which  amended 
and  re-enacted  Comp.  St  191(},  {  107^  provid- 
ing that  it  Bboald  take  effect  after  December 
31,  1912,  tbe  changes  worked  in  the  classifica- 
tion of  counties,  thus  affecting  the  compensa- 
tion due  oflScials,  did  not  become  effective  un- 
til the  day  fixed  for  the  statute  to  go  into  ef- 


fect;   the  Statute  being  a  nullity  nndl  that 
time. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {{  104-115;    Dec.  Dig.  |  69.*] 

2.  OmCKBB  (S  100*)— C>)1(PKNSATI0R— CHAKGX 
IR   COUFKNSATIOIf. 

(3on8t  art  8,  {  82,  provides  that  no  law 
shall  alter  the  compensation  of  any  official 
after  h'is  election.  Seas.  Laws  1911,  c.  38,  ef- 
fective January  1,  1918,  amending  Comp.  St 
1910,  {  1070,  changed  the  classification  of 
counties  for  the  porjxwe  of  fixing  the  compensa- 
tion of  county  officers  bv  providing  that  conn- 
ties  of  the  first  claaa  should  be  those  having 
an  assessed  valuation  of  more  than  $12,0(X),000, 
instead  of  15,000,000  as  heretofore.  Comp.  St 
1910,  I  lloO,  provides  that  the  assessed  valu- 
aticm  of  a  county  sliall  be  ascertained  by  the 
last  assessment  'before  the  election  of  the  offi- 
cer affected;  while  section  1206  provides  that 
county  and  prosecuting  attorneys  of  counties  of 
tbe  first  class  shall  receive  81,600,  and  of  coun- 
ties of  the  second  class  tlJZW.  Defendant  in 
November,  1912,  was  elected  county  and  prose- 
cuting attorney  of  Fremont  county ;  tbe  as- 
sessed valuation  showing  $10,000,0()0.  Beld 
that  while  an  officer  does  not  take  office  until 
the  January  following  election,  yet  his  salary 
cannot  be  altered  after  his  election,  and  hence, 
as  Laws  1911,  c.  38,  did  not  go  into  effect  until 
after  the  election,  defendant  was  entitied  to 
$1,500  per  year. 

[Ed.  Note.— For  other  cases,  see  Officers, 
C!ent  Dig.  {{  152-157 ;  Dec.  Dig.  {  100.*] 

Error  to  District  Court  Fremont  County; 
Charles  B.  Winter,  Judge. 

Action  by  H.  O.  Nickerson  and  others,  as 
qualified  voters  of  tbe  county  of  Fremont 
on  behalf  of  all  the  taxpayers  and  people 
of  the  county,  against  Loroi  E.  Winslow, 
the  County  and  Prosecuting  Attorney  of  Fre- 
mont County:  ^ere  was  a  Judgment  for 
defendant  and  plaintiffs  bring  error.  Af- 
firmed. 

John  J.  Spriggs,  of  Lander,  for  plaintiffs 
In  error.  Loren  E.  Winslow,  County  and 
Pros.  Atty.,  of  Lander,  pro  se. 

SCOTT,  O.  J.  The  parties  to  this  action 
were  respectively  plaintiffs  and  defendant  in 
the  court  below,  and  will  be  so  referred  to 
here.  The  plaintiffs  were  taxpayers,  and 
brought  this  action  in  the  county,  for  and  on 
behalf  of  all  the  taxpayers  of  said  county,  in 
tbe  district  court  of  Fremont  county  to  re- 
cover from  the  defendant  for  excess  in 
salary  as  county  and.  prosecuting  attorney, 
charged,  allowed,  and  received  by  him  as  it 
is  alleged,  contrary  to  the  statute  fixing  his 
salary.  It  is  admitted  that  tbe  defendant 
was  elected  to  that  office  at  the  general  elec- 
tion held  November  6,  1012,  and  qualified  as 
such  ofllcer  on  January  6,  1913,  and  that 
plaintiff  claimed  and  was  drawing  from  the 
county  as  compensation  for  his  services  tbe 
sum  of  $126  per  month,  and  had  drawn  such 
sum  for  the  months  of  January,  February, 
Alarch,  and  April  prior  to  the  time  of  the 
commencement  of  this  action.  It  is  alleged 
in  the  petition  that  the  county  became  and 
was  a  county  of  the  second  class  from  and 
after  December  81, 1912,  under  and  by  virtue 
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of  tbe  amount  ot  tbe  assessed  valuation  of 
said  county  and  the  provision  of  law  of  tbe 
state.  It  Is  alleged  In  the  answer  and  denied 
In  the  reply  that  the  last  assessment  roll  of 
of  said  county  made  and  returned  before  de- 
fendant's election  shows  the  assessed  valua- 
tion of  said  county  to  be  the  sum  of  $10^86,- 
868.82,  and  it  is  claimed  that  upon  such  as- 
sessment the  county  of  Fremont  was,  under 
the  law  in  force  at  the  time  of  his  election, 
a  county  of  the  first  class,  and  that,  for 
that  reason,  defendant  was  entitled  under  the 
law  to  charge  and  receive  as  salary  for  his 
services  the  snm  of  $1,500  per  year,  or  $125 
per  month;  ttiat  being  the  salary  allowed 
by  law  in  counties  of  the  first  class  under 
the  classification  provided  by  section  1070, 
Comp,  Stat,  at  the  time  of  such  election. 
The  case  was  tried  to  the  court,  without  the 
intervention  of  a  Jury,  and  tbe  court  found 
and  gave  judgment  for  the  defendant  The 
plaintUfs  bring  error. 

[1]  Upon  the  trial  of  the  case  the  plaintUfs 
proved  the  assessed  valuation  of  the  county 
for  1912  to  be  $10,284,368.82.  The  various 
counties  of  the  state  were  and  are  divided 
into  classes  for  the  pnrpose  of  fixing  the 
compensation  and  fees  to  be  paid  to  and 
'Charged  by  county  and  precinct  officers.  Sec- 
tion 1070,  Comp.  Btat  1010,  reads  as  fol- 
lows: 

"For  the  pnrpose  of  fixing  the  compensa- 
tion to  be  paid  to  and  the  fees  to  be  charg- 
«d  hy  county  and  precinct  officers,  the  coun- 
ties of  the  state  are^  classified  as  follows: 

"1.  Counties  having  an  assessed  valuation 
of  more  than  five  million  dollars,  shall  be 
counties  of  the  first  class. 

"2.  Counties  having  an  assessed  valuation 
of  more  than  two  million  and  five  hundred 
thousand  dollars  and  not  exceeding  five  mil- 
lion dollars,  shall  be  counties  of  the  second 
■class. 

"8.  Counties  having  an  assessed  valuaflon 
of  more  than  one  million  and  four  hundred 
thousand  dollars  and  not  exceeding  two  mil- 
lion and  five  hundred  thousand  dollars,  shall 
be  counties  of  the  third  class. 

"4.  Counties  having  an  assessed  valuation 
of  less  than  one  million  and  four  hundred 
thousand  dollars,  shall  be  counties  of  the 
fourth  class." 

The  section  was  amended  and  re-enacted 
by  cliapter  88,  Sess.  Laws  1911,  being: 

"An  act  to  amend  and  re-enact  section  1070 
of  chapter  86,  Wyoming  Compiled  Stat- 
utes of  1910,  relating  to  classification  of 
counties. 

"Be  it  enacted  by  the  Legislature  of  the 
«tate  of  Wyoming: 

"Section  1.  That  section  1070  of  chapter  85, 
Wyoming  Complied  Statutes  of  1910,  be,  and 
the  same  is  hereby  amended  and  re-enacted 
BO  as  to  read  as  follows: 

"  'Sec.  1070.  ClassiflcaUon  of  Counties:  For 
the  purpose  of  fixing  the  compensation  to  be 


paid  to  and  the  fees  to  be  charged  by  county 
and  precinct  officers,  the  counties  of  the  state 
are  clasedfied  as  follows: 

"  '1.  Counties  having  an  assessed  valua- 
tion of  more  than  twelve  million  dollars, 
shall  be  counties  of  the  first  class. 

"  *£.  Counties  having  an  assessed  valuation 
of  more  than  six  million  dollars  and  not 
exceeding  twelve,  million  dollars,  shall  be 
counties  of  the  second  class. 

"  '3.  Counties  having  an  assessed  valuation 
of  six  million  dollars,  or  less,  shall  be  coun- 
ties of  the  third  class.' 

"Sec.  2.  This  act  shall  take  effect  and  be 
In  force  from  and  after  December  31, 1912. 

"Approved  February  17,  1911." 

The  last  amendatory  act  did  not  become 
operative  or  supersede  section  1070,  supra, 
until  December  31,  1912.  It  may  be  conced- 
ed that,  while  section  1070  was  operative  and 
in  force,  the  assessed  valuation  of  Fremont 
county  at  the  time  of  such  election  and  for 
some  years  prior  thereto  gave  it  rank  as  a 
county  of  the  first  class.  It  is  provided  by 
section  1160  that  "the  assessed  valuation  of 
a  county  for  puri)oses  of  classification  for 
compensation  of  its  officers  shall  be  ascer- 
tained by  a  reference  to  the  assessment  last 
made  before  the  election  or  appointment  of 
the  county  officer  affected  thereby."  Section 
1206  provides  as  follows:  "County  and  prose- 
cuting attorneys  shall  receive  the  following 
annual  salaries:  In  counties  of  the  first 
class,  fifteen  hundred  dollars;  in  counties  of 
the  second  class,  twelve  hundred  dollars; 
in  counties  of  the  third  class,  eight  hundred 
dollars ;  in  counties  of  the  fourth  class,  six 
hundred  dollars."  Section  1070  was  In  force 
before  the  amendment  (chapter  38,  Laws 
1911)  which  became  operative  on  and  after 
December  31, 1912.  Prior  to  that  date  it  was 
inoperative,  of  no  force  and  effect,  and  not 
notice  to  any  one.  It  is  said  in  28  A.  &  E. 
Ency.  Law,  p.  666:  "A  statute  passed  to 
take  effect  at  a  future  day  must  be  under- 
stood as  speaking  from  the  time  it  goes  into 
operation,  and  not  from  the  time  of  passage. 
Thus  the  words  'heretofore,'  'hereafter,'  and 
the  Uke  have  reference  to  the  time  the  stat- 
ute becomes  effective  as  a  law,  and  not  to  the 
time  of  passage.  Before  that  time  no  rights 
may  be  acquired  under  It,  and  no  one  is 
bound  to  regulate  his  conduct  according  to  its 
terms;  it  is  equivalent  to  a  legislative  dec- 
laration that  the  statute  shall  have  no  effect 
until  the  designated  day."  It  is  also  said 
in  86  Cyc.  p.  1191,  as  follows:  "Until  the 
time  arrives  when  it  is  to  take  effect  and  bo 
in  force,  a  statute  which  Itas  been  passed  by 
both  houses  of  the  Legislature  and  approved 
by  the  executive  has  no  force  whatever  for 
any  purpose,  and  all  acts  purported  to  have 
been  done  under  it  prior  to  that  time  are 
void."  Mr.  Bishop  lays  down  the  general 
rule  in  the  following  language:  "A  statute 
which  is  to  become  a  law  at  a  future  date 
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Is  a  nullity  In  tbe  meantime,  and  does  not 
even  operate  as  notice  to  persons  to  be  af- 
fected by  it,  nor  does  a  repealing  clause  in  it 
put  an  end  to  the  law  to  be  repealed."  Bish- 
op, Stat.  Crimes,  9  31,  p.  29.  Tbe  rule  tbus 
stated  has  been  uniformly  upheld  by  the 
courts,  and  indeed  no  other  rule  would  be  ap- 
plicable, and  at  the  same  time  carry  out  the 
Intention  of  tbe  Legislature,  where,  as  in  the 
amendatory  act  under  consideration,  that 
body  expressly  declared  that  the  act  should 
not  take  eifect  until  December  31,  1012.  It 
was  as  though  the  Legislature  was  in  ses- 
sion on  the  day  the  act  took  effect,  and  pass- 
ed the  law  on  that  day  (Rice  v.  Ruddlman, 
10  Mich.  125),  and  would  only  regulate  the 
salaries  of  county  officers  elected  or  appoint- 
ed after  such  act  went  into  effect 

[2]  Section  32  of  article  3  of  the  Consti- 
tution is  as  follows:  "Except  as  otherwise 
provided  In  this  Constitution,  no  law  shall 
extend  the  term  of  any  public  officer  or  in- 
crease or  diiDinlsh  his  salary  or  emolument 
after  his  election  or  appointment;  but  this 
shall  not  be  construed  to  forbid  the  Legisla- 
ture from  fixing  the  salaries  or  emoluments 
of  those  officers  first  elected  or  appointed  un- 
der this  Constitution,  if  such  salaries  or 
emoluments  are  not  fixed  by  its  provisions." 
The  meaning  of  this  section  is  clear.  There 
is  no  ambiguity  about  it  Tbe  words  are 
pointed  and  direct  They  mean  just  what 
they  say,  and  construe  themselves.  When  it 
says  that  the  salary  of  a  public  officer  shall 
not  be  increased  or  diminished  after  his  elec- 
tion, it  means  that  tbe  salary  or  compensa- 
tion for  tbe  term  to  which  he  was  elected 
shall  not  be  changed  after,  but  becomes  fix- 
ed as  of  the  date  of  tbe  election,  although 
such  officer  Is  not  inducted  into  office  until 
the  first  Monday  of  January  immediately  fol- 
lowing such  election.  Section  1136,  Comp. 
Stat  1010.  This  view  is  borne  out  by  tbe 
decision  in  Commissioners  v.  Burns,  3 
Wyo.  691,  700,  29  Pac.  804,  898,  where  this 
court  in  speaking  of  this  section,  says:  "In 
the  interval  between  the  election  or  appoint- 
ment of  the  public  officer  and  his  qualifica- 
tion and  Induction  Into  office  there  can  be  no 
ctiange  in  tbe  compensation,  as  well  as  dur- 
ing the  official  term."  This  Judicial  interpre- 
tation has  been  followed  by  this  court  in 
State  ex  rel.  Henderson  v.  Burdick,  4  Wyo. 
272,  33  Pac.  125,  24  L.  R.  A.  266;  Davis  v. 
Commissioners,  4  Wyo.  477,  482,  36  Pac. 
467 ;  Guthrie  v.  Commissioners,  7  Wyo.  05,  50 
Pac.  220;  Commissioners  v.  Mulholland  (de- 
cided November  10,  1913)  136  Pac  112.  We 
think  tbe  meaning  of  tbe  section  has  been 


settled  by  the  foregoing  cases,  and,  for  that 
reason,  it  need  not  be  further  discussed. 

It  is  here  conceded  that  on  November  5, 
1912,  that  being  the  day  on  which  defendant 
was  elected,  the  assessed  valuation  of  Fre- 
mont county  as  determined  from  the  assess- 
ment roll  theretofore  and  for  that  year  made 
and  returned  by  the  assessor  of  the  county 
was  $10,284,368.82.  That  was  the  basis  for 
the  classification  of  the  county  for  the  pur- 
pose of  fixing  tbe  salary  of  the  county  of- 
ficers then  elected  for  the  next  ensuing  term. 
As  the  assessed  valuation  exceeded  ^,000,000, 
the  county  was  a  first-class  county  at  the 
time  of  defendant's  election  under  the  provi- 
sions of  section  1070,  supra,  which  section' 
was  and  continued  in  force  until  superseded 
by  the  amendment  The  latter  was  not  retro- 
active. It  provided  for  a  new  classification 
of  the  counties  thereafter  for  tbe  purpose  o£ 
fixing  the -salaries  of  tbe  county  officials — 
not  to  change  the  amount  of  such  salaries  as- 
had  already  been  fixed  by  law.  The  ques- 
tion as  to  the  amount  of  defendant's  salary 
was  fixed  before  the  amendment  which  went 
into  effect  after  the  election,  and  before  Itis 
induction  into  the  office.  To  compute  the- 
defendant's  salary  under  tbe  provisions  of- 
tbe  amendment  would  be  to  disregard  the  ex- 
press provisions  of  the  section  of  the  Consti- 
tution as  to  tbe  date  when  the  salary  shouldi 
be  fixed,  and  overrule  the  decisions  hereto- 
fore made  and  followed  by  this  court  But, 
further,  the  defendant  Is  not  here  seeking  to- 
overthrow  the  provisions  of  the  amendatory 
act,  but  to  sustain  it  fn  all  its  parts;  wbUe 
the  plaintiffs  are  here  asking  us  to  in  effect 
rewrite  section  2  of  the  act  so  as  to  give  it 
a  meaning  in  violation  of  its  plain  and  un- 
ambiguous language.  We  are  content  to  fol- 
low those  decisions  which  state  what  we 
deem  to  be  the  correct  rule,  for  any  other 
would  disregard  the  provision  of  the  Consti- 
tution. We  cannot  read  into  that  instrument 
words  which  import  a  different  meaning  from- 
those  appearing  therein,  and,  to  sustain  plain- 
tiffs' contention,  it  would  be  necessary  to 
disregard  and  render  nugatory  an  express  in- 
hibition contained  therein.  The  defendant's 
salary  or  compensation  as  county  and  prose- 
cuting attorney  of  Fremont  county  was  flxed- 
at  the  time  of  his  election  in  1912,  as  de- 
termined by  the  law  in  force  at  that  time. 
It  follows  that  the  Judgment  of  the  lower 
court  was  correct  and  tbe  same  will  be 
affirmed. 

Affirmed. 

BBARD,  J.,  concurs.   POTTBR,  J.,  did  not 
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GOLDSMITH   t.   MURRAY. 

<Sapreine  Coart  of  Montana.    Dec.  16,  1913.) 

1.  Appeai.  and  Ebbob  (S  171*)— Thxobt  ot 
Cause  Below. 

Where  plaintiff  songbt  to  recover  from  de- 
fendant, his  copartner  in  a  mining  venture,  the 
latter's  share  of  expenses  for  development,  and 
the  parties  proceeded  on  the  theory  that  the 
action  was  one  at  law,  defendant  cannot  con- 
tend on  appeal  that  it  m  one  for  a  partnership 
accounting. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  105^-1063,  1066,  1067, 
1161-1165;    Dec.  Dig.  i  171.»] 

2.  Mines    and    Minebals    (S    99*)— MimNO 
Pabtnebships^-Action  fob  Advances. 

In  an  action  between  partners  in  a  mining 
venture,  where  plaintiff  sought  to  recover  for 
advances  he  had  made  for  development  work, 
evidence  held  sufficient  to  warrant  a  finding 
that  the  accounts  had  been  adjusted  between 
the  partners. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  U  223,  224;  Dec.  Dig. 
199.*] 

3.  Appeal  and  Ebbob  (S  1008*)— Fihdirqs— 
Tbial  Coubt. 

Where  a  cause  is  tried  to  the  court,  it 
must  determine  the  credibility  of  witnesses,  and 
its  findings  are  entitle()  to  the  same  weignt  as 
a  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3956-3960,  3962-3969; 
Dec  Dig.  f  1008.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  W.  B.  O.  Stewart,  Presiding  Judge. 

Action  by  Henry  L.  Frank  against  James 
A.  Murray.  The  plaintiff  died,  and  the  ac- 
tion was  revived  in  tlie  name  of  A,  W.  Gold- 
smith, as  executor  of  his  last  will  and  testa- 
ment From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Charles  B.  Leonard  and  Frank  C.  Walker, 
both  of  Butte,  for  appellant  James  E.  Mur- 
ray, of  Butte,  for  respondent. 

8RANTLT,  O.  J.  This  actton  was  brought 
hy  H.  L.  Frank  to  recover  a  balance  alleged 
to  be  due  him  on  account  of  money  paid  out 
and  expended  for  the  use  fcnd  benefit  of  the 
defendant,  at  his  special  instance  and  re- 
quest, between  November  1,  1899,  and  Sep- 
tember 2,  1903.  Frank  thereafter  died,  and 
the  executor  of  his  will  was  substituted  as 
plaintiff  In  his  stead.  In  November,  1899, 
E^ank  and  the  defendant,  being  the  owners 
of  the  Gem  quartz  lode  mining  claim,  situ- 
ate In  Sliver  Bow  county,  the  former  of  a 
three-fourths  Interest,  and  the  latter  of  the 
remaining  Interest,  began  to  conduct  mining 
operations  thereon;  each  agreeing  to  bear  his 
proportionate  share  of  the  necessary  expense. 
Frank  assumed  personal  charge  of  the  work, 
fald  the  entire  expense,  and  from  time  to 
dme  rendered  to  the  defendant  statements  of 
the  amount  due  from  him.  These  amounts 
'Were  paid.  This  plan  was  pursued  until  the 
«nterprlse  was  abandoned  by  the  defendant, 
as  he  claims,  on  July  31,  1901,  or,  as  plain- 
tiff claims,  on  October  5,  1901.    Thereafter 


Frank  remained  in  possession  of  the  joint 
property  until  some  time  subsequent  to  Janu- 
ary, 1907,  when  it  was  sold ;  but  whether  he 
continued  active  mining  operations  does  not 
appear.  During  the  time  Intervening  be- 
tween November  17,  1902,  and  November  24, 
1903,  he  expended  for  watchmen  to  guard 
the  buildings  upon  the  property,  and  for 
insurance,  etc.,  $1,810.50.  For  the  time  In- 
tervening between  the  latter  date  and  Janu- 
ary 1,  1907,  he  leased  the  shaft  upon  the 
property  to  F.  A.  Helnze,  who  used  It  to 
develop  adjoining  property.  On  this  account 
be  was  paid  by  Helnze  $1,900.  The  balance 
for  which  recovery  Is  sought  Is  made  up  of 
defendant's  proportion  of  the  amounts  ex- 
pended In  the  conduct  of  the  joint  operations 
during  July,  August,  September,  and  five 
days  of  October,  1901,  together  with  the  sum 
expended  for  insurance,  etc.,  with  Interest, 
less  a  credit  of  a  one-fourth  of  $1,900,  as  of 
date  of  January  7,  1907,  when  payment  of 
It  was  made.  The  defendant  denies  that 
any  amount  is  due.  He  alleges  that  on  Sep- 
tember 14,  1901,  he  notified  Frank  that  he 
would  no  longer  be  responsible  for  any  of 
the  costs  or  exi)ense8  of  operating  the  prop- 
erty; that  on  October  5th  he  again  gave 
notice  to  Frank  in  writing  that  the  agree- 
ment was  at  an  end;  that  on  or  about  that 
date,  or  a  short  time  prior  thereto,  he  and 
Frank  had  a  final  accounting  and  settlement 
of  all  the  matt&rs  alleged  in  the  complaint, 
except  the  amount  expended  for  watchmen, 
etc.,  liability  for  any  part  of  which  he  de- 
nies; and  that  upon  such  settlement  he  paid 
to  F^nk  all  sums  of  money  claimed  by  him 
to  be  due  on  account  of  their  joint  operations 
prior  to  that  date.  The  defendant's  answer 
also  alleges  a  counterclaim  for  $3,125,  money 
overpaid  to  Frank  at  the  time  of  the  settle- 
ment This  claim  was  abandoned  at  the 
trial;  the  parties  submitting  evidence  upon 
the  Issue  of  final  accounting  and  settlement 
The  court  found  generally  In  favor  of  the 
defendant,  and  awarded  him  judgment  for 
costs.  Plaintiff  has  appealed  from  an  order 
denying  his  motion  for  a  new  trial,  and  has 
submitted  the  question  whether  the  evidence 
is  sufficient  to  justify  the  finding. 

[1]  The  action  was  brought  as  one  at  law. 
The  parties  proceeded  In  the  trial  upon  the 
theory  that  it  is  an  action  at  law.  We  shall 
not  cUscuss  the  question  whether  this  is  the 
correct  theory.  We  must,  however,  accept 
the  position  which  the  parties  defined  for 
themselves  In  the  trial  court,  and  consider 
the  case  accordingly,  though  counsel  for  de- 
fendant now  earnestly  contends  that  we 
should  review  the  case  as  one  in  equity  for  a 
partnership  accounting,  for,  notwithstanding 
It  Is  the  settled  rule,  as  he  contends,  that 
one  partner  cannot,  prior  to  a  settlement  and 
accounting,  sue  his  copartner  at  law  with 
reference  to  the  partnership  transactions  or 
dealings   (Rlddell  v.  Ramsey,  31  Mont  386, 
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78  Pac.  697;  Boehme  r.  Fitzgerald,  43  Mont 
226,  116  Pac.  413;  Doll  v.  Hennessy  Merc. 
Co..  33  Mont.  80,  81  Pac.  625),  It  Is  also 
the  rnle,  equally  well  settled,  that,  after  a 
party  has  assumed  a  defined  position  In  the 
case.  In  the  trial  court,  he  may  not  there- 
after assume  a  different  position  In  this 
court  (Dempster  t.  Oregon  Short  Line  B.  R. 
Co.,  37  Mont.  335,  96  Pac.  717;  Galvln  t. 
O'Gorman,  40  Mont  391,  106  Pac.  887;  Cohen 
T.  Clark,  44  Mont  151,  119  Pac.  775).  There 
are  recognized  exceptions  to  the  general  rule 
as  announced  In  these  cases;  but  this  case 
does  not  fall  within  any  of  them.  21  ETncy. 
PI.  &  Pr.  664.  If  counsel  desired  to  avail 
himself  of  the  rule  which  he  now  invokes, 
he  should  have  done  so  in  the  trial  court  by 
appropriate  method.  15  Bncy.  PI.  &  Pr.  1010 ; 
Kunneke  v.  Mapel,  60  Ohio  St  1,  63  N.  EL 
259.  Instead  of  doing  this,  however,  he  re- 
lied upon  a  settlement  of  the  partnership 
affairs  and  a  final  discharge  of  defendant 
from  his.  association  with  it  by  payment  of 
the  ascertained  balance  due  from  him  In 
September,  1901.  He  Ib  bound  to  retain  the 
position  thus  assumed.  His  apparent  reason 
for  a  change  of  position,  though  not  stated  in 
so  many  words,  is  that  whatever  may  be 
the  condition  of  the  evidence  upon  the  is- 
sue tried,  this  court  should,  in  reviewing 
the  case,  hold  that  the  plaintiff  is  subject  to 
the  Imputation  of  laches,  and  hence  that  he 
ought  not  to  recover.  • 

[2,  3]  Passing  to  the  merits  of  the  case  as 
made,  we  do  not  think  the  conclusion  reached 
by  the  trial  court  should  be  disturbed.  It 
would  serve  no  useful  purpose  to  reproduce 
and  analyze  the  evidence  In  detail.  The 
plaintiff's  evidence  tended  to  show  that  the 
dissolution  of  the  partnership  took  place  on 
October  6,  1901,  and  that  there  was  then 
chargeable  to  defendant  his  share  of  the  ex- 
penses Incurred  for  the  months  of  July,  Au- 
gust flod  September,  and  that  these  items, 
together  with  the  amounts  subsequently  ex- 
pended for  watchmen,  etc.,  less  a  credit  for 
defendant's  proportionate  share  of  the  rent 
received  from  Helnze,  have  not  been  paid. 
To  fix  the  date  of  the.  settlement  he  relied 
upon  a  written  notice  sent  to  Frank  by  de- 
fendant on  that  day,  In  which  he  told  Frank 
that  he  would  not  thereafter  be  responsible 
for  any  further  outlay  upon  the  mining  oper- 
ations. The  defendant  relied  upon  a  verbal 
notice  of  dissolution,  which  he  testified  be 
had  given  Frank  about  the  middle  of  July, 
that  he  would  not  be  responsible  aYter 
August  1st  and  also  a  receipt  In  full  for  all 
charges  due  from  him  for  the  months  of 
April,  May,  June,  and  July.  This  receipt  he 
obtained  from  Frank  on  September  14th.  He 
testified  that  at  that  time  he  and  Frank 
reached  a  full  understanding  and  settlement 
and  that  he  thereupon  gave  his  check  for  the 
balance  then  due.  The  receipt  and  canceled 
check  tend  to  corroborate  his  statement 
Questioned  with   reference   to   the  written 


notice  of  October  6th,  he  stated  that  at  that 
time,  being  about  to  leave  the  state  to  be  away 
for  some  time,  he  wished  to  have  a  record  of 
the  dissolution  of  the  partnership,  and  hence, 
though  he  deemed  the  verbal  dissolution  had 
in  July  sufildent,  it  would  be  safer  to  have 
written  evidence  of  it  His  statement  that 
the  final  settlement  occurred  in  September  in 
pursuance  of  the  verbal  notice  by  him  in  July 
is  farther  corroborated  by  the  fftct  that 
Frank  did  not  so  far  as  the  record  disclos- 
es, make  any  demand  npon  him  for  further 
payments  until  some  Ume  In  the  year  1902, 
whereas,  prior  to  that  time  demands  for  pay- 
ment had  been  made  at  comparatively  short 
intervals. 

Counsel  for  plaintiff  Insists  that  the  fact 
that  defendant  gave  the  written  notice  on 
October  5th,  couched  In  the  terms  It  was, 
furnishes  conclusive  proof  that  defendnnt's 
claim  that  a  settlement  and  dissolution  was 
accomplished  by  a  verbal  notice  in  July  la 
without  foundation.  It  Is  true  that  the 
notice  Impliedly  assumes  the  existence  of  the 
partnership  up  to  the  time  at  which  it  was 
given,  and  thus  tends  to  impeach  the  de- 
fendant's testimony  as  to  the  verbal  notice; 
yet,  in  view  of  the  other  evidence  heretofore 
referred  to,  corroborative  of  his  testimony 
on  this  subject  it  was  the  exclusive  province 
of  the  trial  court  to  determine  the  credibility 
of  his  story,  and  find  accordingly.  Its  de- 
termination after  seeing  and  heating  the  wit- 
nesses, and  on  the  motion  for  a  new  trial, 
must  be  accepted  as  final,  just  as  would  the 
verdict  of  a  jury  had  one  be«i  called  to  try 
the  issues. 

It  has  not  escaped  oar  notice  that  the 
dates  referred  to  by  the  witnesses  do  not 
agree  with  those  alleged  either  in  the  com- 
plaint or  answer.  The  court  seems  to  have 
regarded  these  variances  as  immaterial.  Ex- 
cept so  far  as  they  reflect  upon  the  credibility 
of  the  witnesses,  we  think  they  were  Im- 
material. 

Counsel  have  discussed  in  their  briefs  the 
question  whether  under  the  evidence  the  de- 
fendant ought  to  be  charged  with  any  part  ot 
of  the  outlay  made  by  Frank  for  watchmen. 
Insurance,  etc.  If  it  be  assumed  that  under 
the  drcumstances  disclosed  he  ought  to  pay 
his  share  of  this  amount  less  a  credit  for  his 
proporti<m  of  the  rent  received  by  Frank, 
the  balance  la  in  his  favor.  He  knew  Frank 
had  been  caring  for  the  property,  and  that  he 
had  collected  the  rent  He  did  not  in  his  an- 
swer assert  by  way  of  counterclaim,  the 
right  to  recover  a  eihare  of  the  rent  It  may 
therefore  be  assumed  that  he  was  content  to 
allow  Frank  to  reimburse  himself  out  of  the 
rent  for  the  expense  of  protecting  the  prop- 
erty. 

The  order  Is  afilrmed. 

Afilrmed. 

HOLLOWAY  and  BANNER,  JJ.,  concur. 


Digitized  by  V^OOQ IC 


Mont) 


STEPHSNS  Y.  CONLBT 


189 


(48  Mont.  «Sti 

STEPHENS  T.  CONIiEX. 

(Snpreme  Conrt  of  Montana.     Jan.  6,  1914.) 

1.  AFFKAT    AMD     EbBOB     (|    417*)  —  NOTICE — 
SUFFICIKROT. 

So  Icmg  as  a  notice  of  appeal  apijrises  the 
respondent  of  the  judgment  which  it  is  sought 
to  nave  reviewed,  it  is  sufficient,  no  matter 
how  defective. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  H  2140-2143;    Dec.  Dig.  | 

2.  Afpxai.  and  Ebbob  (I  429*)  —  NonoK  — 
Waiveb. 

The  giving  of  a  notice  in  taking  an  appeal 
does  no  higher  service  than  a  summons,  and  its 
entire  absence  can  be  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  216S-2172;  Dec  Dig.  { 
429.*] 

8.  PbIBONS    (I    10*)— CONTIOTS— Bkoulationb 
— LlABIUTT    OS    WABDKN. 

Where  a  convict  was  confined  in  a  cell  with 
an  insane  Italian,  and  later  with  a  negro,  was 
shackled,  manacled,  placed  in  a  dtmgeon  on  a 
bread  and  water  diet,  was  assaulted,  beaten, 
his  collar  .bone  broken,  and  his  head  and  chest 
cut  and  bruised,  he  cannot  recover  damages 
therefore,  where  the  cells  were  crowded,  it  was 
not  known  that  the  -  Italian  was  insane,  the 
pnnishments  were  those  provided  by  the  rules 
and  regulations  under  the  law,  and  the  injuries 
received  were  due  to  a  riot,  in  which  a  guard 
was  murdered,  and  to  plaiDtiffs  violent  con- 
duct rendering  them  necessary  in  the  guard's 
■eU-defense. 

[Ed.  Note. — For  other  cases,  see  Prisons, 
Cent  Dig.  i  12;   Dec.  Dig.  {  10.*] 

4.  Affeai,  AND  Ebbob  (§  864*)— Deoisioh— 

Reason. 

Although  a  conrt  erroneously  gave  judg- 
ment for  defendant  on  the  ground  that  the 
complaint  dEd  not  state  a  canse  of  action,  where 
facts  in  the  answer  were  admitted  by  plaintiff 
which  justified  a  judgment  for  defendant,  the 
ruling  will  be  sustained,  since  If  a  decision  is 
correct,  it  will  not  be  disturbed,  though  prompt- 
ed by  an  erroneous  reason. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  3403,  3404,  3408-3424, 
8427-3430;   Dec.  Dig.  8  864.*] 

6.  Pbisons  ({  10*)  —  DxrriEa  or  Wabden  — 

PI.EADIN0. 

In  an  action  by  a  convict  against  a  warden 
for  assault  and  battery  and  other  indignities 
done  by  him  in  virtue  of  his  office,  it  is  neces- 
sary to  allege  that  the  injuries  did  not  result 
in  consequence  of  plaintiff's  own  wrongful  acts; 
there  being  the  presumption  that  official  duty 
was  regularly  performed. 

[Ed.  Note.— For  other  cases,  see  Prisons, 
Cent  Dig.  (  12;    Dec.  Dig.  }  10.*] 

6.  False  Imfbisonment  (§  2*)- Definhiow 
— UNtAWFDi.  Detention. 

Under  Sev.  Codes,  i  8324,  defining  false 
imprisonment  as  the  unlawful  violation  of  the 
personal  liberty  of  another,  the  gist  of  the  of- 
fense is  the  unlawful  detention. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment Cent  Dig.  g  1;    Dec.  Dig.  §  2.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  2657-2661;   vol.  8,  p.  7660.] 

7.  Pbisons  ({  15*)— Good  Conduct— Commuta- 
tion— StatutiSs. 

Commutations  of  sentences  of  convicts 
for  good  conduct  are  purely  matters  of  legisla- 
tive control,  and  the  determination  of  the  ex- 
tent and  character  of  the  right  In  any  given 


instance  is  referable  entirely  to  the  local  stat- 
utes. 

_rEd.  Note.— For  other  cases,  see  Prisons,  Cent 
Dig.  J  26;   Dec.  Dig.  8  15.*] 

8.  Pbisons  (8  16*)— Commutations  of  Sen- 
tence-Bight to  —  Pbesumptions  —  Stat- 
utes. 

Where  a  statute  reduces  the  term  of  im- 
prisonment of  a  convict  unless  h°e  forfeits  the 
same  by  bad  conduct  the  presumption  is  in 
favor  of  the  convict,  and  the  burden  is  upon 
the  state  to  affirmatively  show  facts  which  de- 
feat the  claim  to  statutory  allowances ;  but 
such  is  not  the  case  under  Rev.  Codes,  g  9737, 
authorizing  and  requiring  the  prison  board  to 
grant  to  any  convict  "who  shall  well  behave 
himself"  a  certain  credit  of  time,  in  which  case 
the  burden  is  on  the  convict  to  show  that  he 
is  entitled  to  commutation. 

[Ed.  Note. — For' other  cases,  see  Prisons,  Cent 
Dig.  §  26;   Dec.  Dig.  8  15.*] 

9.  False  Imfbisonment  (8  11*)— Convicts— 
Commutations— Wabden. 

tinder  Rev.  Codes,  8  9737,  reqfuiring  the 
prison  board  to  grant  commutations  under  cer- 
tain conditions,  a  convict,  although  entitled  to 
freedom  on  account  of  good  condnct,  cannot 
sue  the  warden  for  false  imprisonment  until 
the  board  grants  a  commutation. 

[Ed.  Note. — For  other  cases,  see  False  Im- 
prisonment Cent  IHg.  88  75-77;    Dec.  Dig.  § 

10.  Pleading  (S  166*)- "New  Matteb"— Rk- 
PI.T— Statutes— Admissions. 

If  facts  stated  in  an  answer  can  be  proved 
under  a  general  denial,  they  do  not  constitute 
"new  matter"  within  the  meaning  of  Rev! 
Codes,  8  6560,  requiring  a  reply  whenever  the 
answer  contains  any  new  matter,"  and  the 
failure  to  reply  does  not  amount  to  an  admis- 
sion of  the  truth  of  the  matters  stated;  hence, 
in  malicious  prosecution,  no  reply  was  neces- 
sary to  allegations  that  defendant  acted  in 
good  faith,  and  had  acted  under  the  advice  of 
counsel. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  88  321%U328;   Dec.  Dig.  g  166.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4786,  4787.] 

11.  Malicious  Pkosecution  (8  56*)  —  Ele- 
ments—Allegation  AND  Pboof. 

The  plaintiff  in  a  case  of  malicious  prose- 
cution, must  allege  and  prove  the  commence- 
ment of  a  prosecution  against  him  through  de- 
fendant's instigation,  want  of  probable  <iause, 
malice,  favorable  termination  of  prosecution, 
damage,  and  amount  thereof. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  81  112-116;    Dec  Dig. 

12.  Pleading  (8  882*)— Issues— Okhzbal  De- 
nial. 

Under  a  general  denial  the  defendant  may 
introduce  any  evidence  which  goes  to  contro- 
vert the  facts  which  the  plaintiff  is  bound  to 
establish  to  sustain  his  action. 

.  [Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  88  1280-1294;   Dec.  Dig.  g  382.*] 

13.  Maucious  Pbobecution  (88  69,  60*)— Bvi- 
DENCB— Legal  Adviob. 

If  the  defendant  in  a  malicious  prosecution 
case  acted  under  the  advice  or  opinion  of  legal 
counsel,  this  fact  is  relevant  both  to  show 
probable  cause  and  absence  of  malice. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  88  125-145;  Dec  Dig. 
gg  59,  60.*] 
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14.  PiAADiRo    (I    408*)  —  Defkctivi  .Com- 
plaint—CuBEa  BY  Answer. 

A  de/ective  complaint  U  cured  when  the 
material  facts  omitted  therefrom  have  been 
supplied  b;  the  answer,  even  though  such  state- 
ments in  the  answer  are  not  necessary  allega- 
tions in  such  answer;  hence  a  complaint  in 
malicious  prosecution,  which  omitted  to  allege 
that  any  prosecution  was  ever  instituted,  or 
that  it  terminated  favorable  for  plaintiff,  was 
cured  by  the  answer  stating  such  facts. 

[Ed.   Note. — For  other  cases,   see   Pleading, 
Cent  Dig.  {f  1348-1347;    Dec.  Dig.  {  403.») 
16.  Appeal  and   Ebsob  (§  233*)— Review- 
Scope. 

An  appeal  from  a  Judgment  dismissing  the 
action  on  the  ground  that  the  complaint  did  not 
state  a  cause  of  action,  where  it  appears  that 
one  of  the  causes  of  action  should  have  been 
tried,  this  court  cannot  declare  the  judgment 
errorless  because  of  the  failure  of  counsel  to 
urge  in  the  trial  court,  as  they  do  on  appeal, 
that  the  answer  supplies  the  defects  in  the 
complaint 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  233.*] 

Appeal  from  District  Court,  Powell  Coun- 
ty;   W.  R.  C.  Stewart,  Presiding  Judge. 

Action  by  Oram  Stephens  against  Frank 
Conley.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed  In  part  and  reversed 
In  part 

Cbas.  A.  Wallace,  of  Butte,  for  appellant 
C.  F.  Kelley  and  L.  O.  Evans,  both  of  Butte, 
S.  P.  Wilson,  of  Deer  Lodge,  and  Rodgers  & 
Rodgers,  of  Anaconda,  for  respondent 


HOLLOWAY,  J.  The  complaint  attempts 
to  set  forth  three  causes  of  action  for  dam- 
ages: (1)  For  assault  and  other  personal  In- 
dignities; (2)  for  false  imprisonment;  and 
(3)  for  malicious  prosecution.  Each  charge 
arose  out  of  transactions  which  occurred 
while  plaintiff  was  Imprisoned  in  the  peni- 
tentiary, and  while  Conley  was  warden  or 
contractor  in  charge  of  that  institution. 

[1]  After  the  cause  was  at  Issue  and  upon 
the  trial,  defendant  objected  to  the  Introduc- 
tion of  evidence  by  the  plaintiff,  upon  the 
ground  that  the  complaint  does  not  state  a 
cause  of  action.  This  motion  was  sustained, 
and  a  Judgment  was  entered  dismissing  the 
action  and  awarding  defendant  his  costs. 
From  that  Judgment  plaintiff  prosecuted  this 
appeaL 

Respondent  has  moved  to  dismiss  the  ap- 
peal upon  the  ground  of  insufiSdency  of  the 
notice.  The  motion  is  overruled.  The  notice 
Is  Informal,  indefinite,  and  reaches  the  very 
limits  of  defensible  ground.  It  refers  to  the 
order  of  the  court  sustaining  defendant's  mo- 
tion to  exclude  evidence.  Such  an  order  Is 
not  appealable  (section  7099,  Rev.  Codes); 
but  from  the  notice  it  may  be  gathered  that 
the  plalntltTs  purpose  was  to  appeal  from 
the  Judgment  In  this  action  made  and  en- 
tered on  June  27,  1912,  in  favor  of  the  de- 
fendant and  against  the  plaintiff. 

In  support  of  the  motion  counsel  refer  to 
the  decision  of  this  court  in  State  ex  rel. 


Rosensteln  v.  District  Cocrt,  41  Mont  100, 
108  Pac.  580,  21  Ann.  Cas.  1307;  but  In  the 
later  case  of  Valadon  v.  Lohman,  46  Mont 
144,  127  Pac.  88,  we  had  occasion  to  review 
the  Rosensteln  Case  and  to  differentiate  It 
from  the  then  Instant  case.  In  referring  to 
the  contents  of  a  notice  of  appeal  we  said: 
"It  must  be  deemed  suflldent  if  upon  Its  face 
the  adverse  party  Is  given  enough  informa- 
tion to  enable  him  to  know  what  Is  required 
of  him  In  order  to  protect  his  rights.  This 
view  not  only  permits,  but  requires,  a  rea- 
sonable construction  of  it  in  order  that  the 
appellant  may  not  be  defeated  of  his  right 
for  merely  technical  reasons.  •  •  •  The 
notice  •  •  *  contains  the  title  of  tbe 
cause,  the  data  of  the  rendition  of  the  Judg- 
ment, the  statement  that  It  was  rendered  in 
favor  of  the  plaintiff  and  against  the  de- 
fendant, and  tbe  title  of  the  particular  court 
that  rendered  it  Tbe  notice  was  sufficient" 
[2]  The  defects  in  tbe  notice  In  this  case 
are  clearly  the  resnlt  of  tbe  misapprehension 
of  counsel  for  appellant,  as  to  what  the  Judg- 
ment determined.  They  apparently  confuse 
the  order  for  Judgment,  with  tbe  Judgment 
itself,  or  proceed  upon  the  theory  that  the 
preliminary  recitals  In  the  Judgment  consti- 
tute an  essential  part  of  it  So  long  as  the 
notice  serves  the  purpose  of  arorislng  tbe  re- 
spondent of  the  Judgment  which  it  is  sought 
to  have  reviewed,  it  is  sufficient  Tbe  giving 
of  a  notice  is  not  an  indispensable  step  In 
taking  an  appeal.  It  does  not  serve  any 
higher  purpose  than  a  summons,  and  its  en- 
tire absence  can  be  waived.  Jenkins  v. 
Carroll,  42  Mont  302,  112  Pac.  1064.  This 
court  is  commanded  by  statute  to  give  Its 
Judgment  without  regard  to  technical  errors 
or  defects  which  do  not  affect  the  substan- 
tial rights  of  the  parties.  We  are  forbidden 
to  idolize  matters  of  form  at  the  expense  of 
substance,  or  to  pay  tithes  of  mint  and  anise 
and  cUmln  while  omitting  the  weightier  mat- 
ters of  law. 

On  tbe  Merits. 
[3]  Firit  Caute  of  Action.  The  plalntUT 
complains  that  while  he  was  duly  Imprison- 
ed in  the  penitentiary,  the  defendant,  aa 
warden  in  charge  of  that  institution,  caused 
him  to  be  (a)  confined  in  a  cell  with  an  In- 
sane Italian,  and  (b)  with  a  negro,  (c)  to  be 
shackled,  manacled,  and  placed  in  a  dungeon 
and  confined  on  a  bread  and  water  diet,  and 
(d)  assaulted,  beaten,  and  wounded,  his  col- 
lar bone  broken,  and  his  bead  and  chest  cut 
and  bruised. 

(a)  The  complaint  falls  to  allege  that  the 
Italian's  insanity  was  known  to  the  warden 
or  to  the  guards  or  other  prison  officials,  or 
that  plaintiff  ever  made  complaint  or  re- 
quested a  change.  ^ 

(b)  While  tbe  plaintiff's  refined  senslblU- 
ties  may  have  been  shocked  by  Ids  being 
compelled  to  share  his  cell  with  a  n^ro,  he 
falls  to  allege  facts  sufficient  to  state  a  cause 
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of  action  for  legal  relief.  Furthermore,  tbe 
answer,  while  admlttiiig  the  fact  of  plain- 
tier's  conflnement  with  tbe  negro,  alleges  in 
lusdficatlon  that,  on  account  of  the  crowded 
condition  of  the  prison,  it  was  necessary 
that  some  one  be  confined  in  the  same  cell 
with  the  negro,  and  this  is  not  denied. 

(c)  All  of  plaintiff's  allegations  are  predi- 
cated npon  the  premise  that  he  was  a  con- 
vict, and  that  Conley  was  warden.  The  an- 
swer admits  the  facts  that  plaintiff  was  man- 
acled, shackled,  placed  in  a  dungeon,  and 
kept  on  a  bread  and  water  diet.  It  then 
sets  forth  in  Justification  that  the  state  pris- 
on board,  pursuant  to  statutory  authority, 
duly  made  and  promulgated  certain  rules 
and  regulations  for  the  management  of  the 
penitentiary  and  the  discipline  of  prisoners; 
that  the  punishments  enumerated  under  this 
specific  charge  are  species  of  punishments 
provided  for  by  such  rules,  and  that  the  in- 
fliction of  the  punishments  npon  the  plain- 
tiff was  necessary  to  compel  his  submission 
to  prison  authority.  The  history  of  an  in- 
cipient riot  in  the  penitentiary  is  recited  at 
length,  and  the  part  played  by  defendant  is 
set  forth.  There  is  no  denial  of  these  facts, 
and,  standing  admitted,  they  amount  to  a 
complete  Justification,  and  defeat  any  right 
of.  recovery  upon  the  part  of  the  plaintiff,  if 
any  right  he  otherwise  had. 

[4]  (d)  Standing  alone,  the  assault  upon 
the  plaintiff,  with  the  details  of  his  injuries 
as  depicted  in  this  charge,  seems  cruel — 
almost  barbarous — but  plaintiff  doubtless 
discreetly  refrained  from  enlightening  the 
.court  upon  the  surrounding  circumstances. 
These,  however,  are  fully  supplied  by  the 
affirmative  portion  of  the  answer  to  this 
charge,  which  amounts,  in  legal  effect,  to  a 
confession  and  avoidance,  or,  in  other  words, 
to  a  Justification  for  whatever  injuries  were 
actually  inflicted  npon  the  plaintiff.  The 
answer  alleges  that  on  March  8,  1908,  this 
plaintiff,  Geo.  Rock,  Wm.  Hayes,  and  C.  B. 
Toung,  all  convicts,  in  the  penitentiary,  en- 
tered into  a  conspiracy  to  escape  from  pris- 
on, and  in  imrsuance  of  tliat  purpose,  and  in 
the  attempted  execution  of  their  plan,  they 
murdered  John  Robinson,  the  deputy  warden, 
and  assaulted  this  defendant,  the  warden, 
with  intent  to  kill  and  murder  him,  and  did 
grievously  wound  him  so  tlult  for  many 
weeks  thereafter  he  was  nigh  unto  death; 
that  this  plaintiff,  Stephens,  actually  partici- 
pated in  the  murder  of  Robinson  and  the  as- 
sault upon  defendant ;  that  thereafter  Thos. 
McTague,  co-contractor  with  this  defendant 
In  the  management  of  the  pentitentlary,  and 
having  equal  authority  with  him  to  maintain 
order  and  discipline  in  the  prison,  after  a 
complete  Investigation  of  the  mutiny  referred 
to,  ordered  Stephens  confined  to  a  dungeon, 
that  Stephens  was  contumacious  and  violent, 
and  assaulted  the  guards  detailed  to  execute 
McTagn^s  order,  and  that  in  the  necessary 
defense  of  themselves  and  in  subduing  Ste- 
phens the  guards  inflicted  whatever  injuries 


plaintiff  sustained.  There  is  not  any  denial 
of  these  facts,  and,  standing  alone,  they 
constitute  a  Justification  for  the  acts  of 
which  complaint  is  made,  assuming  that  the 
complaint  states  a  cause  of  action  in  the  par- 
ticular Instance  now*  under  consideration. 
For  this  reason  alone  the  ruling  of  the  trial 
conrt  should  be  sustained ;  for  it  is  now  the 
rule,  too  well  established  in  this  state  to  be 
open  to  further  controversy,  that  if  the  de- 
cision of  the  lower  court  was  correct,  it  will 
not  be  disturbed  even  though  it  may  have 
been  prompted  by  an  erroneous  reason.  Mar- 
ron  V.  Great  Northern  Ry.  Co.,  46  Mont 
593,  129  Pac.  1055;  Von  Tobel  T.  City  of 
Lewistown,  41  Mont  226,  108  Pac.  910,  137 
Am.  St  Rep.  733;  Menard  v.  Montana  Cen- 
tral Ry.  Co.,  22  Mont  340,  56  Pac.  592 ;  Wln- 
nicott  V.  Orman,  S9  Mont  339,  102  Pac.  570. 

[6]  But  the  trial  court's  ruling  was.  correct 
npon  the  theory  of  its  rendition,  and  the 
complaint  does  not  state  a  cause  of  action. 
The  warden  of  the  penitentiary  is  a  public 
officer,  and  in  this  instance  he  is  sued  as 
such,  and  for  acts  done  by  him  in  virtue  of 
ills  office  as  warden.  State  ex  rel.  Stephens 
V.  District  Court,  43  Mont  571,  118  Pac.  268, 
Ann.  Cas.  1912C,  343.  The  presumption  that 
official  duty  was  regularly  performed  at- 
taches to  his  acts  (section  7962,  subd.  15, 
Rev.  Codes) ;  and,  since  tliis  pretended  right 
of  action  arose  while  plaintiff  was  rightfully 
imprisoned,  it  was  incumbent  upon  him,  in 
order  to  put  the  warden  in  the  wrong,  to  al- 
lege that  his  injuries  did  not  result  as  the 
consequence  of  his  wrongful  or  unlawful 
acts.  In  Wightman  y.  Brush,  10  N.  T.  Supp. 
76  1,  an  action  similar  to  the  one  before  us,  a 
demurrer  was  sustained  to  tbe  complaint 
and  properly  so  according  to  the  Supreme 
Court  In  Justification  of  that  conclusion 
the  conrt  said:  "There  is  no  allegation  in 
the  complaint  tliat  the  acts  done  by  the  de- 
fendants were  not  in  accordance  with  the 
regulations  of  the  superintendent  or  that 
they  were  not  necessary  for  the  proper  pun- 
ishment of  the  plaintiff,  or  to  secure  submis- 
sion and  obedience  upon  his  part"  For  the 
reason  that  this  complaint  does  not  negative 
the  presmnption  attaching  to  the  warden's 
official  acts,  it  does  not  state  a  cause  of  ao 
tion. 

[I]  Second  Caute  of  Action.  "False  im- 
prisonment is  the  nnlawfnl  violation  of  the 
personal  liberty  of  another."  Section  8324, 
Rev.  Codes.  The  gist  of  the  offense  is  the 
unlawful  detention.  McCarthy  v.  De  Armit 
90  Pa.  63. 

[7]  No  complaint  is  made  of  plaintiff's  in- 
carceration in  the  penitentiary  in  the  first  in- 
stance. His  action  proceeds  npon  the  as- 
sumption that  he  was  properly  sentenced  to 
a  four-year  term  of  imprisonment  but  his 
contention  is  that  by  virtue  of  the  good-time 
allowance  provided  in  our  statute,  he  was  ea- 


*  Reported  In  full  In  tli*  New  York  Supplement ; 
reported  &e  a  memorssdam  declalon  vlUiont  opinion 
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tiOed  to  Ma  dtodtarge  as  a  matter  of  rl^it, 
npoD  the  expinitloii  of  tliree  yean  and  two 
months.  In  the  absence  of  any  showing  that 
such  allowance  had  been  forfeited  by  the 
pilson  board.  In  many  of  the  states  this 
theoty  wonld  be  accepted  at  once,  not  be- 
cause of  any  peculiar  right  in  the  plaintiff 
as  a  convict,  but  solely  because  of  local  laws, 
rules,  or  regulations.  Commutations  for 
good  conduct  are  purely  matters  of  legisla- 
tire  control,  and  the  determination  of  the  ex- 
tent and  character  of  the  right  in  any  given 
instance  Is  referable  entirely  to  the  local 
statutes.  Woodward  t.  Uurdodc,  124  Ind. 
439,  24  N.  E.  1047. 

[I]  An  examination  of  the  piovlsions  found 
In  the  laws  of  the  different  states  discloses 
that  they  classify  themselves  generally  into 
two  groups.  In  the  first  are  found  those  stat- 
utes which  by  their  terms  automatically  re- 
duce .  the  period  of  imprisonment  upon  the 
rendition  of  the  Judgment  It  is  said,  indeed, 
that  a  provision  of  this  character  forms  a 
part  of  the  Judgment,  and  that  under  it  the 
prisoner  enters  upon  his  confinement  with 
the  statutory  assurance  that  his  term  is 
automatlcaUy  abridged  by  law,  unless  by  his 
own  breach  of  prison  discipline  be  forfeits 
the  credits  which  inhere  to  Ills  sentence. 
Under  a  statute  of  this  diaracter  the  pre- 
suifiptlon  is  in  favor  of  the  convict,  and  the 
burden  is  upon  the  state  to  show  affirmative- 
ly the  facts  which  defeat  the  claim  to  statu- 
tory allowances.  In  re  Wadleigh.  82  CaL  618, 
23  Fac.  190;  In  re  Canfleld,  98  Mich.  644, 
57  N.  W.  807;  In  re  Kness,  58  Kan.  705,  60 
Pac.  939;  SUte  v.  Hunter,  124  Iowa,  569, 100 
N.  W.  610,  104  Am.  St  Rep.  361.  In  the  sec- 
ond group  are  those  statutes  which  deter- 
mine in  advance  the  amount  of  credits— com- 
puted in  days  and  months — ^which  certain 
prisoners  may  earn  upon  certain  specified 
terms  and  conditions.  The  commutation  is 
held  out  as  a  reward  for  good  conduct  or 
efficioicy  in  prison  labor.  A  statute  of  this 
character  cannot  enter  into  the  sentence  or 
form  a  part  of  it,  for  the  reward  must  first 
be  earned  before  the  prisoner  is  entitled  to  It 
Our  statutory  provisions  are  very  brief,  and 
their  terms  somewhat  indefinite^  but  the 
theory  upon  which  they  proceed  is,  we  think, 
made  sufficiently  manifest  The  government, 
supervision,  and  control  of  the  penitentiary 
are  lodged  in  the  state  board  of  prison  com- 
missioners. Section  9716,  Rev.  Codes.  Among 
the  powers  and  duties  of  the  board,  section 
9737,  Revised  Codes,  provides  the  following: 
"The  board  is  hereby  authorized  and  re- 
qniied  to  grant  to  any  convict  confined  in  the 
state  prison,  who  shall  well  behave  himself 
and  who  shall  perform  regular  labor  during 
good  health,  either  within  or  without  the 
state  prison  indosnres,  a  credit  of  the  time 
from  his  sentence  as  appears  in  the  following 
table."  The  table  mentioned  designates  in 
moDtlis  the  credits  which  may  be  earned. 


UpoD  a  foor-year  term  fliey  aggregate  10 
months.  Bat  it  Is  to  be  observed,  in  the  first 
instance,  that  by  the  language  of  the  stat- 
ute any  allowance  for  good  conduct  or  effi- 
cient labor  has  Its  source  in  a  grant  from  the 
prison  board,  and  does  not  spring  from  the 
operation  of  the  law  itself.  The  section  quot- 
ed Implies  that  some  investigation  must  be 
made  by  the  board,  and  a  Judgment  formed 
thereon.  There  must  be  a  finding  that  the 
convict  has  well  behaved  himself,  and  that 
he  has  performed  regular  labor  during  good 
health.  These  are  conditions  precedent  to 
Us  right  to  any  credits.  Section  9738  seems 
to  indicate  a  course  of  procedure  for  the 
board.  In  order  to  carry  out  the  purpose 
of  these  statutes,  the  board  must  investigate 
the  record  of  every  convict,  probably  at  the 
end  of  every  year  of  his  service,  and  grant 
the  proper  credlte  If  earned;  for  the  section 
declares  that,  if  after  a  credit  has  once  been 
earned,  the  convict  commits  any  of  the  of- 
fenses enumerated,  the  board  shall,  upon 
IHtwf  of  the  fact  after  notice  to  the  convict, 
forfeit  all  deductions  of  time  earned  before 
the  commission  of  such  offense.  New  Tork, 
Pennsylvania,  and  doubtless  other  states 
hare  statutes  somewhat  almllar  to  ours,  and 
under  any  of  these  the  burden  is  upon  the 
prisoner  to  show  that  he  has  earned  the 
credits  by  complying  with  the  prison  rules. 
33  Cya  333;  In  re  Raymond  (D.  C.)  110  Fed. 
155. 

[I]  And  even  upon  sndi  showing  he  has 
but  made  a  prima  fade  case  against  the 
board,  and  not  any  caae  of  dereliction  of 
duty  upon  the  part  of  the  warden.  Doubtless,' 
if  the  board  arbitrarily  refused  to  grant  him 
credits  fairly  earned,  the  prisoner  would 
have  an  adequate  remedy;  but  it  is  only 
after  the  board  had  acted  that  the  warden 
can  be  held  derelict,  and  then  only  upon  his 
refusal  to  deduct  the  credits  wUch  have  been 
granted  by  the  board.  In  the  absence  of 
any  showing  that  the  plaintiff  had  earned  the 
commutation  which  he  might  have  earned 
under  the  law,  and  a  farther  showing  that  the 
board  had  granted  to  him  the  credits  he 
claims,  the  plaintiff  fails  to  state  a  cause  of 
action  for  false  imprisonment 

When  the  Judgmoit  of  imprisonment  is  enr 
tered,  and  the  sheriff  in  execution  of  It  de- 
livers the  convict  to  the  penitentiary,  he 
must  also  deliver  to  the  warden  a  certified 
copy  of  the  Judgment  (section  9S80,  Rev. 
Codes),  and  this  Is  the  evidence  of  the  ward- 
en's authority  for  detaining  the  prisoner.  If 
upon  its  face  the  Judgment  dlrecte  that  he  be 
confined  in  the  penitentiary  at  hard  labor 
for  four  years,  the  warden  cannot  release 
him  sooner,  except  upon  an  order  of  the 
prison  board  or  tiie  Judgment  of  a  eoort  of 
competent  Jurisdictlon.- 

[II,  111  Third  Gau$e  of  AeMon.  In  the  an- 
swer to  the  third  cause  oi  action,  deftodant 
specifically  sets  forth  that  on  March  6^  ISll, 
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be  signed  and  Terlfled  a  complaint  in  the  Jna- 
tice  of  tlie  peace  court  of  Cottonwood  town- 
abip,  Powell  county,  before  Bl  B.  Fee,  Justice 
of  the  peace,  charging  the  said  Oram  Ste- 
phens with  the  crime  of  attempt  to  escape 
from  the  state  penitentiary;  that  a  prelim- 
inary examination  was  had ;  that  Stephens 
was  bound  over  to  the  district  court;  that 
the  county  attorney  of  Powell  county  filed 
an  information  against  him  for  the  same  of- 
fense; and  that  on  May  15,  1911,  he  was,  by 
order  of  the  district  court,  discharged  from 
custody  and  from  prosecution  upon  said 
charge.  The  defendant,  by  way  of  special 
defense,  so-called,  further  alleges  his  belief 
in  the  truth  of  the  charge  which  he  made 
against  Stephens,  the  fact  that,  before  mak- 
ing it  he  consulted  and  songht  the  advice  of 
the  county  attorney,  and  after  a  full,  frank, 
and  truthful  statement  of  all  the  facts,  he 
was  advised  by  the  connty  attorney  that 
there  was  probable  cause  and  sufficient 
ground  for  believing  Stephens  guilty,  and 
that  in  making  such  charge  he  acted  upon 
that  advice.  Not  any  of  these  facts  are  de- 
.  Died  by  a  reply,  and  respondent  insists  that 
they  are  therefore  to,  be  deemed  admitted 
and,  if  admitted,  they  constitute  a  complete 
defense  to  the  plaintUTe  third  cause  of  ac- 
tion, if  any  he  has. 

Was  it  necessary  for  plaintifF  to  reply  to 
these  affirmative  allegations?  That  such  an 
inquiry  arises  and  is  difficult  of  solution  is 
of  Itself  a  reproach  to  the  law.  It  is  a  most 
serions  reflection  npon  our  legislation  that 
the  ablest  attorneys  In  this  state — men  of 
great  learning  and  wide  experience — cannot 
understand  the  complex  rules  of  procedure 
provided  in  our  Oivil  Practice  Act  But  so 
long  as  legislative  assemblies  fix,  by  hard 
and  fast  statutes,  mere  rules  of  practice,  this 
condition  will  continne.  ITnder  the  Code  of 
1895  a  reply  was  necessary  only  when  the 
answer  contained  a  counterclaim  (Code  CIt. 
Proc.  I  720),  and,  as  a  counterclaim  was  de- 
fined, the  statute  was  comparatively  simple 
and  quite  generally  understood,  and  doubt- 
less for  these  reasons  was  changed.  'By  an 
act  approved  Febrnary  22,  1899,  the  section 
above  was  amended  so  as  to  require  a  re- 
ply whenever  the  answer  contains  either  a 
counterclaim  or  any  new  matter  (Laws  1899, 
p.  142).  With  a  further  slight  but  immate- 
rial amendment,  that  provision  was  carried 
into  the  Revised  Codes,  and  is  now  -found 
in  section  6560.  What  is  meant  by  the  words 
"any  new  matter?"  The  Liegislatnre  doubt- 
less Intended  that  they  should  be  understood 
in  the  same  sense  as  the  like  terms  are  em- 
ployed in  section  6540,  which  provides  that  an 
answer,  aside  from  admissions  and  denials, 
may  contain  a  statement  of  any  new  matter 
constituting  a  defense  or  counterclaim.  If 
this  be  true,  then  the  new  matter,  in  an  an- 
swer which  calls  for  a  reply,  is  only  such 
new  matter  as  constitutes  either  a  defense 
»r  a  counterclaim,  and  anytliing  else  is  not 
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new  matter  within  the  meaning  of  the  Prac- 
tice Act  Eliminating  from  further  consider- 
ation any  reference  to  a  counterclaim — ^for 
there  is  not  any  contention  that  defendant's 
pleading  falls  within  the  definition  of  that 
term — and  we  are  confronted  with  the  in- 
quiry: Does  the  answer  contain  a  statement 
of  new  matter  constituting  a  defense,  with- 
in the  meaning  of  the  Code  section  above? 
If  it  does,  a  reply  was  required  and,  in  the 
absence  of  one,  the  facts  are  admitted.  If 
it  does  not,  a  reply  was  not  necessary. 

Any  definition  of  the  phrase  "new  matter 
constituting  a  defense"  which  may  be  adopt- 
ed wiU  require  further  definition  or  elucida- 
tion in  order  to  be  understood.  In  Mauldln 
V.  Ball,  6  Mont  96,  1  Pac.  409,  this  court, 
after  reviewing  the  authorities  at  length, 
said:  "The  defense  of  new  matter,  necessa- 
rily, either  expressly  or  by  Implication,  ad- 
mits the  averments  of  the  complaint,  and 
alleges  facts  that  destroy  their  efTect  or  de- 
feat them.  If  what  is  alleged  amonnts  to  a 
denial,  it  is  not  new  matter;  nor  is  is  new 
matter  tf  the  facts  alleged  might  have  been 
proven  under  a  denial.  If  that  which  is  al- 
leged amounts  to  a  denial,  or  might  be  prov- 
ed under  a  denial,  no  replication  is  requite 
ed,  but  the  defense  of  new  matter  must  be 
denied,  or  it  is  admitted.  It  Is  therefore  of 
vital  importance  to  determine  clearly  what 
amounts  to  a  denial,  and  what  to  new  mat- 
ter. And  the  rule  for  ascertaining  this  may 
be  stated  thus:  Whatever  facts  are  alleged 
In  the  answer,  that  might  have  been  jyroved 
under  a  specific  denial  of  the  allegations  of 
the  complaint,  may  be  considered  as  and 
are  equivalent  to  a  specific  denial  of  such  al- 
legations, and  require  no  replication;  for 
such  an  answer  forms  an  issue,  and  what- 
ever averments  of  the  answer  amount  to  an 
admission  of  the  allegations  of  the  complaint, 
and  tend  to  establish  some  circumstance  or 
fact  not  inconsistent  with  all  such  allega- 
tions, constituting  a  defense  or  counterclaim, 
and  which  could  not  be  proved  under  a  spe- 
cific denial,  are  new  matter  and  require  a 
replication."  The  rule  api)ear8  to  be,  then, 
that  if  the  facts  stated  in  the  answer  could 
have  been  proved  under  a  denial  ,of  the  al- 
legations In  the  complaint,  they  do  not  con- 
stitute new  matter  within  the  meaning  of 
the  Practice  Act  and  the  failure  to  reply 
does  not  amount  to  an  admission  of  the 
truth  of  the  matters  stated  as  against  the 
plaintiff. 

[12]  "Under  a  general  denial  of  the  allega- 
tions in  the  complaint  the  defendant  may  in- 
troduce any  evidence  which  goes  to  con- 
trovert the  facts  which  the  plaintiff  is  bound 
to  establish  to  sustain  his  action."  1  Ency. 
PI.  &  Pr.  817.  In  order  to  make  out  a  prima 
facie  case  of  malicious  prosecution,  the  plain- 
tiff was  required  to  allege  and  prove:  (a) 
That  a  judicial  proceeding  was  commenced 
and  prosecuted  against  him;  (b)  that  the 
defendant  was  responsibiA  for  instigating. 
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proBecuttng,  or  continuing  each  proceeding; 
(c)  tbat  there  was  a  want  of  probable  cause 
for  defendant's  act  or  acts ;  (d)  that  he  was 
actuated  by  malice;  (e)  tbat  tbe  proceed- 
ing terminated  favorably  to  plaintiff;  and 
(f)  that  plaintiff  suffered  damage,  with 
tbe  amount  thereof.  13  Ency.  PI.  &  Pr. 
427;  Newell  on  Malicious  Prosecution,  397; 
Wheeler  v.  Nesbltt,  24  How.  (U.  S.)  644,  16 
L.  Ed.  765.  With  the  burden  thus  Imposed 
upon  the  plaintiff  to  allege  and  prove  every 
one  of  these  facts,  it  is  apparent  at  once 
tbat  there  is  not  anything  set  forth  in  de- 
fendant's answer  which  could  not  have  been 
proved  under  a  general  denial.  Tbe  only 
purpose  which  the  allegations  of  this  answer 
can  serve  is  to  show  probable  cause,  absence 
of  malice,  and  the  presence  of  good  faith. 
These  are  but  reasons  why  tbe  defendant 
should  not  be  held  liable  and  such  pleading 
has  been  aptly  termed  an  argumentative 
denial.  Rand  v.  Butte  Electric  By.  Co.,  40 
Mont  398,  107  Pac.  87. 

[13]  "It  tbe  defendant  acted  under  the 
advice  or  opinion  of  legal  coutasel,  this  fact 
is  relevant  both  to  show  probable  cause  and 
absence  of  malice."  Newell  on  Malldous 
Prosecution,  470.  Under  a  general  denial 
the  defendant  "may  prove  probable  cause, 
good  faltb,  and  absence  of  malice,  advice  of 
counsel,  that  the  prosecution  has  not  ter- 
minated, or  tbat  it  was  not  Instigated  by 
the  defendant"  13  Ency.  PL  &  Pr.  458;  1 
Ency.  PL  &  Pr.  823.  In  considering  the  ques- 
tion now  before  us,  this  court  in  Smith  v. 
Davis,  S  Mont  109,  in  treating  of  new  mat- 
ter similar  to  that  found  in  this  answer 
wliich  had  there  been  stricken  from  tbe  an- 
swer on  motion,  said:  "It  was  necessary  for 
tbe  plaintiff,  in  order  to  maintain  the  action, 
to  allege  in  his  complaint,  and  to  establish 
by  the  evidence  upon  the  trial,  malice  and 
the  want  of  reasouable  or  probable  cause. 
Tills  is  the  gist  of  the  action.  It  gives  life 
to  tbe  complaint  And  the  defendant  might 
have  controverted  every  allegation  tliat  it 
became  necessary  for  the  plaintiff  to  prove 
In  order  to  make  out  his  case,  under  the  gen- 
eral denlaL  It  follows,  therefore,  that  it 
was  not  necessary  for  tbe  defendant  to  plead 
tbe  absence  of  malice,  or  that  he  bad  rea- 
sonable or  probable  cause  for  his  act  in  caus- 
ing the  arrest  of  tbe  plaintiff,  in  order  to  es- 
tablish his  defense.  The  general  denial  was 
a  sufficient  answer,  and  under  it  all  the  mat- 
ter contained  In  the  second  defense  might 
liave  t>een  and  was  introduced  in  evidence 
upon  the  trial." 

Our  conclusion  is  tbat  the  affirmative  al- 
legations in  tbe  answer  do  not  constitute 
new  matter  within  the  meaning  of  section 
6560  above,  and  that  a  reply  to  them  was 
not  necessary. 

[14]  But  respondent  insists,  further,  tliat 
this  complaint  does  not  state  a  cause  of  ac- 
tion for  malicious  prosecution.  It  falls  to 
allege  that  any  Judicial  proceeding  wliatever 


was  instituted  or  prosecuted  against  tbe 
plaintiff,  and,  naturally  enough,  falls  to  al- 
lege that  tbe  proceeding  terminated  favor- 
ably to  plaintiff  befora  the  commencement  of 
the  present  action.  Counsel  for  appellant 
reply,  however,  tliat  these  necessary  allega- 
tions omitted  from  tbe  complaint  were  sup- 
plied by  the  defendant's  answer.  That  one 
pleading  may  provide  a  necessary  allegation 
omitted  from  an  adversary  pleading  is  the 
rule  at  common  law  (1  Chitty  on  Pleading,  p. 
703),  and  is  now  recognized  generally  as  in 
effect  In  all  states  proceeding  under  tbe  code 
system  (1  Sutherland,  Code  PL  Pr.  &  Forms. 
S  361 ;  BUss  on  Code  Pleading  [3d  Ed.]  |  437 ; 
31  Cyc.  714;  Pomeroy's  Code  Bemedies,  | 
579).  In  an  early  case  this  court  declared 
that  "a  defective  complaint  may  be  cured 
when  the  material  fact  omitted  therefrom 
has  been  supplied  by  tbe  answer."  Hersh- 
fleld  &  Bro.  v.  Aiken,  8  Mont  442.  The  same 
rule  has  been  repeatedly  or  speciflcally  recog- 
nized in  each  of  the  following  cases:  Mur- 
phy V.  Phelps,  12  Mont  631,  31  Pac.  64; 
Hamilton  v.  Great  Falls  St  By.  Co.,  17 
Mont  334,  42  Pac.  860,  43  Pac.  713;  Lynch 
V.  Bechtel,  19  Mont  548,  48  Pac.  1112 ;  Crow- 
der  V.  McDonnell,  21  Mont  367,  54  Pac.  43; 
Hefferiin  v.  Karlman,  29  Mont  139,  74  Pac. 
201 ;  Grogan  v.  Valley  Trading  Co.,  30  Mont 
229,  76  Pac.  211;    Christiansen   v.  Aldrich, 

30  Mont  446,  76  Pac.  1007 ;   Harmon  v.  Fox, 

31  Mont  324,  78  Pac.  617;  and  ManUe  v. 
White,  47  Mont  234,  132  Pac.  22.  The  rule 
was  applied  in  Wall  v.  Toomey,  52  Conn.  35, 
In  an  action  for  malicious  prosecution.  Tbe 
plaintiff  there  failed  to  allege  tbat  the  pro- 
ceeding of  which  he  complained  had  ter- 
minated, and  this  would  have  been  held  fa.tal 
but  for  tbe  fact  that  the  omission  was  sup- 
plied by  an  allegation  in  the  answer. 

It  will  be  observed  from  the  statement  of 
the  contents  of  the  answer  above  tbat  defend- 
ant distinctly  alleges  that  he  caused  a  crimi- 
nal prosecution  to  be  Instituted  against  Ste- 
phens. He  describes  the  offense,  gives  the 
date,  the  name  of  the  court  ^nd  the  particu- 
lar steps  taken.  Tills  is.  a  sufficient  state- 
ment tliat  a  Judicial  proceeding  was  com- 
menced. 18  Ency.  PL  &  Pr.  428;  Bunk  v. 
San  Diego  Flume  Co.,  6  Cal.  (Unrep.)  251, 
43  Pac.  518.  He  further  alleges  that  on  May 
15,  1911,  Stephens  was,  by  an  order  of  the 
district  court  discharged  from  custody  and 
from  prosecution  on  said  cliarge.  And  this 
sufficiently  discloses  that  the  proceeding  bad 
terminated  favorably  to  Stephens.  Mcintosh 
V.  Wales  (Wyo.)  134  Pac.  274;  Newell  on 
Malldous  Prosecution,  p.  832  et  seq. ;  Car- 
penter V.  Mutter,  127  CaL  61,  59  Pac.  301; 
13  Ency.  PL  &  Pr.  444.  The  essential  alle- 
gations omitted  from  the  complaint  are  thus 
furnished  by  the  answer.  But  our  determi- 
nation that  these  affirmative  allegations  do 
not  constitute  new  matter — ^that  they  might 
have  been  omitted  altogether  without  Impair- 
ing ttie  efficiency  of  tbe  answer — ^Is  not  equlv- 
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alent  to  holding  that  the  allegations  are 
Iminaterial.  The  facts  stated  are  very  ma- 
terial, bat  their  statement  was  not  essential 
to  the  defense.  However,  so  long  as  the 
defendant  volunteered  them,  he  Is  bound  by 
bis  statement  The  reason  of  the  rule  wbleh 
permits  one  pleading  to  be  aided  by  another 
was  concisely  stated  in  an  early  Massa- 
chusetts case,  as  follows:  "When  the  defend- 
ant chooses  to  understand  the  plaintiff's 
count  to  contain  all  the  facts  essential  to 
bis  liability,  and  In  bis  plea  sets  out  and  an- 
swers those  which  baye  been  omitted  in  the 
count,  so  that  the  parties  go  to  trial  upon 
a  full  knowledge  of  the  charge,  and  the  rec- 
ord contains  enough  to  show  the  court  that 
all  the  material  facts  were  In  Issue,  the  de- 
fendant shall  not  tread  back  and  trip  up  the 
heels  of  the  plaintiff  on  a  defect  which  be 
would  se^m  thus  purposely  to  have  omit- 
ted to  notice  in  the  outset  of  the  contro- 
versy."   Slack  V.  Lyon,  9  Pick.  (Mass.)  62. 

It  does  not  seem  consonant  with  reason, 
with  our  present  theories  of  Justice,  or  of 
the  part  which  courts  are  to  play  in  its  ad- 
ministration, to  say  that  though  defendant 
asserts  these  facts  to  be  true,  he  should  not 
be  bound  by  them,  merely  bek;ause,  tf  he  had 
chosen  to  do  so,  be  could  have  omitted  any 
reference  to  them.  Though  these  allegations 
do  not  constitute  new  matter  within  the 
meaning  of  those  words  as  used  in  our 
Glvll  Practice  Act,  they  are  binding  upon 
the  defendant  as  admissions,  and  supply  the 
necessary  facts  omitted  from  the  complaint. 
This  is  in  effect  the  holding  of  the  Supreme 
C!onrt  of  Connecticut  in  Wall  v.  Toomey 
above,  and  the  Court  of  Appeals  of  Kansas 
In  a  case  whose  facts  are  somewhat  similar 
to  those  before  us.  Arkansas  City  Bank  v. 
McDowell,  7  Kan.  App.  668,  62  Pac.  66. 

[IS]  It  Is  fairly  inferable  from  the  rec- 
ord that,  in  passing  upon  the  motion  to  ex- 
clude evidence,  the  attention  of  the  trial 
court  was  not  directed  to  the  allegations  of 
the  answer  which  cure  the  defects  in  the 
complaint,  and  that  no  opportunity '  was  af- 
forded for  a  decision  upon  the  precise  ques- 
tion now  before  us ;  but  our  duty  extends  to  a 
review  of  the  judgment,  and  if  it  is  erroneous, 
we  cannot  say  that  It  is  rendered  errorless 
by  the  failure  of  counsel  to  press  upon  the 
trial  court  the  same  view  now  urged  upon  us. 

Since  issues  are  presented  by  the  plead- 
ings, the  action  for  malicious  prosecution 
should  have  been  tried  upon  the  merits. 

The  Judgment  upon  the  first  and  second 
causes  of  action  is  affirmed.  The  Judgment 
as  to  the  third  cause  of  action  only  Is  re- 
versed, and  that  cause  of  action  Is  remanded 
for  further  proceedings  not  inconsistent  with 
the  views  herein  expressed.  Each  party  will 
paj  his  own  costs  of  this  appeal. 

BRANTLT,  a  J.,  and  SANNER,  J.,  con- 
cur. 


(4S  Mont.  386) 
BUTTB  WATER  CO.  v.  CITY  OF  BUTTE. 

(Supreme  Court  of  Montana.     Jan.  16,  1914.) 

L  Contracts  (J  162*)— Constbuction. 

If  a  contract  is  so  clear  that  it  conveys 
but  one  idea  to  every  reasonable  mind,  it  is 
not  open  to  interpretation ;  the  question  wheth- 
er a  document  is  ambiguous  being  a  matter  of 
impression  rather  than  of  definition. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  $}  732,  733,  738 ;    Dec.  Dig.  $  152.*] 

2.  CONTaACTS    (8     143*)— CONSTBUCWON— CON- 
STBUCTION    AS    WHOLB. 

The  meaning  of  a  contract  la  to  be  deter- 
mined by  construing  it  as  a  whole,  and  not 
from  particular  passages  thereof;  Rev.  Codes, 
(  6030,  substantially  so  providing. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i!  723,  743;   Dec  Dig.  i  143.*] 

3.  EviDENCB  (8  450*)— Pabol  Evidence— Cow- 

STBUCTION   OF  CONTBACT. 

A  contract  between  a  city  and  a  water 
company  provided  in  paragraph  2  that  the  com- 
pany womd  furnish  all  hydrant  and  watA  sup- 
ply for  fire  and  general  municipal  purposes  for 
ten  years.  Paragraph  3  provided  that  the  com- 
pany should  furnish  to  the  city  during  the  term 
of  the  contract,  and  keep  supplied  with  water, 
462  fire  hydrants  aa  then  placed,  and  should  at 
all  times  keep  them  in  good  repair  and  ready 
for  use  for  fire  purposes  for  the  sum  of  |60  i>er 
annum  for  each  hydrant.  Paragraph  4  provid- 
ed that  the  company  should  furnish  to  the  city 
and  keep  supplied  with  water  all  hydrants  in- 
stalled in  excess  of  the  462,  and  keep  the 
same  in  good  repair  for  fire  purposes.  Para- 
graph 6  provided  that  the  company  should  fur- 
nish all  water  required  for  flushing  sewers  and 
for  use  in  public  buildings  free  of  charge.  Par- 
agraph 7  provided  that  the  city  agreed  to  pay 
$50  per  annum  per  hydrant  for  such  10-year 
period,  and  the  further  sum  of  $50  per  annum 
for  each  hydrant  added  under  the  contract,  and 
should  have  the  right  at  any  time  to  order  the 
water  mains  extended  upon  any  street.  Held, 
that  the  contract  was  ambiguous  so  as  to  make 
evidence  aliunde  admissible  to  show  the  inten- 
tion of  the  parties  under  Rev.  Codes,  S§  5026, 
6036 ;  the  contract  not  being  clear  as  to  wheth- 
er it  was  intended  to  include  water  for 'sprin- 
kling, corral,  and  crematory  purposes. 

[Ed.  Note.— E^or  other  cases,  see  Evidence, 
Cent.  Dig.  {{  2066-2082,  2084;  Dec.  Dig.  { 
450.*J 

4.  CONTBACTS  (S   170*)— CONSTBUCTION— PBAO- 
TICABLB  CONSTBUCTION. 

The  practicable  interpretation  placed  upon 
an  ambiguous  contract  by  the  parties  thereto 
may  be  shown  for  the  puri>ose  of  construing 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  763 ;    Dec.  Dig.  f  170.*] 

6.  Watkbs  and    Watkb  Courses  (8   200*)— 
Construction. 

Under  a  contract  between  a  city  and  a  wa- 
ter company  providing  that  the  latter  would 
furnish  and  keep  supplied  with  water  all  hy- 
drants installed  in  excess  of  the  existing  hy- 
drants, and  that  all  sach  hydrants  should  be  lo- 
cated as  the  fire  marshal  directed  and  kept  in 
good  repair  by  the  water  company  ready  for 
use  for  fire  purposes,  and  further  providing  that 
the  city  should  have  the  right  to  order  the  wa- 
ter mtUns  extended  upon  any_  street,  the  city 
would  not  be  liable  for  materials  and  labor  In 
setting  a  new  hydrant  and  laying  a  water  main. 

WE!d.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  8  274;    Dec.  Dig.  8 
200.*] 


•For  other  cases  SM  sun*  toplo  and  soctlon  NUUBER  la  Dec  Dig.  *  Am.  Dig.  Key-No.  Sorlw  *  R«p'r  ladezos 
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Appeal  from  District  Court,  Silver  Bow 
County;    Jeremiab  J.  Lynch,  Judge. 

Action  by  the  Bntte  Water  Company 
against  the  City  of  Butte.  From  a  Judgment 
tor  plaintiff,  defendant  appeals.  Bemanded, 
with  directions  to  modify  Judgment  as  stated 
and  affirm  the  Judgment  so  modified. 

Alexander  Mackel,  W.  F.  Davis,  and  N.  A. 
Botering,  all  of  Butte  (H.  Lowndes  Maury, 
of  Butte,  of  counsel),  for  appellant  L.  O. 
Krans  and  John  E.  Gorette,  both  of  Butte, 
tor  respondent 

SANNEB,  J.  The  pleadings  in  this  case 
unfold  with  progressive  elaboration.  In  all 
they  occupy  169  pages  of  the  transcript,  and 
to  produce  them .  here,  to  present  even  an 
abstract  of  their  essentials,  would  take  so 
much  space  and  serve  such  little  purpose 
that  a  bare  statement  of  the  ultimate  issue 
must  suffice. 

The  respondent  water  company  (plaintiff 
below)  recovered  Judgment  against  the  ap- 
pellant dty  of  Butte  for  $11,445  made  up  as 
follows:  $8,464.50,  with  interest,  for  certain 
fire  hydrant  water  furnished  the  dty  in  the 
months  of  July,  August,  September,  and  Oc- 
tober, 1911,  under  a  written  contract  dated 
December  31,  1907 ;  $1,524.85,  with  int^erest, 
as  the  reasonable  value  of  certain  water 
for  street  sprinkling,  furnished  the  city  in 
July,  Ai^ust,  September,  October,  November, 
and  December,  1011;  and  $416.40,  with  inters 
est,  as  the  reasonable  value  of  certain  water 
famished  the  city  in  July,  August,  Septem- 
ber, October,  November,  and  December,  1911, 
at  its  corral;  crematory,  and  crematory  resi- 
dence; and  of  labor  and  material  furnished 
In  setting  a  water  meter  at  the  crematory  in 
July,  1811,  setting  two  hydrants  in  Septem- 
ber, 1911,  and  laying  a  certain  water  main 
in  October,  1911.  Payment  was  resisted  by 
the  city  on  the  grounds  that  all  the  items  of 
charge,  except  that  of  fire  hydrant  service, 
were  the  due  of  the  city  without  other  pay- 
ment than  the  flre  hydrant  rates  under  the 
contract  of  December  31,  1907,  and  that  the 
charge  for  flre  hydrant  service  was  more 
than  offset  by  sums  paid  by  the  dty  under 
mistake  of  its  officers  to  the  company  for 
sprinkling,  corral,  and  crematory  water  fur- 
nished after  January  1,  1908,  and  before 
August  1,  1911. 

The  material  paragraphs  of  the  contract 
in  question  (which  we  have  numbered  for 
convenient  reference)  are  as  follows : 

"(2)  That  the  party  of  the  first  part  (the 
water  company)  for  and  in  consideration  of 
the  covenants  and  agreements  hereinafter 
contained,  and  to  be  kept  and  performed  by 
the  said  party  of  the  second  part  (the  dty), 
agrees  that  it  will  furnish  to  the  said  party 
of  the  second  part,  all  hydrant  and  water 
supply  necessary  for  fire  and  general  mu- 
nidpal  purposes  for  a  period  of  ten  years 
from  and  after  January  1,  1908,  and  ending 
on  the  3l8t  day  of  December,  1917. 


"(3)  The  said  party  ot  flie  first  part 
further  agrees  that  it  will  furnish  to  the 
said  city  of  Butte,  during  the  term  of  this 
contract,  and  keep  supplied  with  water  four 
hundred  and  fifty-two  (452)  fire  hydrants,  as 
the  same  are  now  placed  at  different  points 
within  the  dty  of  Butte,  and  that  it  wiU 
keep  at  all  times  said  flre  hydrants  in  good 
repair  and  ready  for  use  for  fire  purposes  for 
the  sum  of  twenty-two  thousand  six  hundred 
dollars  ($22,600)  per  year,  being  $50  per  an- 
num for  each  of  said  hydrants. 

"(4)  It  is  further  agreed  upon  the  part  of 
the  said  first  party  that  it  will  furnish  to 
the  said  dty  of  Bntte,  and  keep  supplied 
with  water  all  hydrants  installed  by  said  dty 
in  excess  of  the  said  four  hundred  and  fifty- 
two  (452)  hydrants  at  the  rate  of  $50  per  an- 
num for  each  hydrant  and  that  each  and  all 
of  such  hydrants  shall  be  placed  and  located 
as  the  flre  committee  and  fire  marshall  shall 
direct,  and  that  the  said  party  of  the  first 
part  will  at  all  times  keep  the  same  in  good 
repair  ready  for  use  for  flre  purposes 

"(5)  It  is  further  agreed  upon  the  part  of 
the  party  of  the  first  part  that  it  wiU  fur- 
nish to  the  said  dty  during  the  term  of  this 
contract  all  water  that  shall  be  required  by 
the  said  dty  for  fiushlng  the  public  sewe^ 
and  for  the  use  of  the  public  buildings  la 
the  said  dty  free  of  charge,  provided,  how- 
ever, that  the  said  city  provide  outlets 
through  which  such  water  shaU  be  furnished, 
and  provided,  further,  that  reasonable  rules 
as  to  the  time  of  sewer  flushing  shall  bo 
agreed  upon  between  the  dty  and  the  com- 
pany, so  as  not  to  impair  the  effidency  of 
the  system  for  flre  protection.    •    •    • 

"(7)  The  said  second  party,  in  considera- 
tion of  the  agreements  hereinbefore  contain- 
ed to  be  kept  and'  performed  by  said  first 
party,  agrees  that  it  will  pay  to  said  first 
party  the  sum  of  $50  per  annum  per  hydrant 
for  the  period  of  ten  years  from  and  after 
January  1,  1908,  in  equal  monthly  install- 
ments, and  the  further  sum  of  $50  per  an- 
num for  each  hydrant  which  may  be  added 
under  the  conditions  hereinafter  set  forth. 

"(8)  It  is  further  understood  and  agreed 
by  and  between  the  parties  hereto  that  the 
said  second  party  shall  have  the  right  at 
any  time  to  order  the  water  mains  of  the 
said  first  party  extended  upon  any  street  in 
any  part  or  portion  of  the  said  dty,  during 
the  term  of  this  contract  and  that  whenever 
the  said  second  party  shall  order  said  mains 
extended  the  said  second  party  hereby  agrees 
to  and  with  the  said  first  party  to  take  and 
use  of  the  said  first  party  at  the  established 
rate  herdnbefore  mentioned,  at  least  one  flre 
hydrant  for  every  dty  block  so  ordered  to  be 
laid;  It  being  further  understood  and  agreed 
that  in  no  case  shall  more  than  three  hy- 
drants be  placed  for  each  one  thousand  feet 
of  such  main  extensions.    •    *    • " 

[1]  1.  According  to  the  appellant  the  above 
contract  is  so  clear  that  tt  "conveys  bat 
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one  idea  to  tbe  mind  of  tbe  chUd,  the  profes- 1 
slonal  man,  tbe  ordinary  business  man,  the 
entire  community,"  viz.,  that  for  the  hydrant 
rental  specified  therein  the  water  company 
agreed  to  furnish  to  the  dty  "all  hydrant  and 
water  supply  necessary  for  flre  and  general 
municipal  purposes  for  a  period  of  ten  years 
from  and  after  January  1,  1908."  If  this 
be  correct,  and  to  determine  its  correctness 
Is  obviously  the  first  step  in  the  problem  be- 
fore us,  then  the  contract  is  not  open  to  in- 
terpretation (Frank  t.  Butte  &  Boulder  M.  & 

L.  Co.,  48  Mont. ,  135  Pac.  904;   Quirk  v. 

Rich,  40  Mont.  662,  107  Pac.  821 ;  Harris  v. 
Root,  28  Mont  159,  72  Pac.  429),  and  the 
Judgment,  in  part  at  least,  must  fall. 

Whether  a  document  is  or  is  not  ambigu- 
ous is  a  matter  of  Impression  rather  than  of 
definition.  This  Is  obviously  so,  because 
every  provision  may  be  as  clear  and  definite 
as  language  can  make  It,  yet  the  result  of 
the  whole  be  doubtful  from  lack  of  harmony 
in  its  various  parts. 

[2]  The  language  used  is  to  be  resorted 
to  in  the  first  instance,  but  tbe  conclusion  to 
be  reached  depends,  not  upon  the  verbal 
clarity  of  the  particular  sentences  or  para- 
graphs, but  upon  the  view  to  be  taken  of  the 
contract  In  its  entirety.  O'Brien  v.  Miller, 
168  U.  S.  287,  18  Sup.  Ct  140,  42  L.  Ed. 
469 ;  Page  on  Contracts,  {  1112 ;  9  Cyc.  679. 
Recognition  of  this  may  be  found  in  all  the 
books  upon  the  subject,  culminating  in  our 
Code  provision  that  "the  whole  of  a  contract 
is  to  be  taken  together,  so  as  to  give  ^ect 
to  every  part,  if  reasonably  practicable,  each 
clause  helping  to  interpret  the  other."  Rev. 
Codes,  §  6030.  Can  it  be  said,  then,  that, 
taking  tbe  contract  as  a  whole,  its  meaning 
is  so  clear  that  "he  who  runs  may  read"? 
We  think  not.  Assuming  that  the  language 
of  paragraphs  2  and  7  clearly  Implies  an 
undertaking  on  the  part  of  the  company  to 
supply  the  city  with  all  the  water  necessary 
for  flre  and  for  general  municipal  purposes 
In  consideration  of  the  hydrant  charge,  that 
constmctlon  cannot  be  applied  to  the  con- 
tract as  a  whole,  without  ignoring  the  im- 
port of  the  paragraphs  numbered  3,  4,  and  5. 
Paragraph  3,  for  Instance,  appropriates  the 
consideration  named  to  the  flre  hydrant  ser- 
vice, and  it  is  a  permissible,  if  not  a  neces- 
sary, Inference  from  the  language  of  this 
paragraph  that  the  only  service  agreed  to  be 
rendered  for  the  consideration  named  was 
the  flre  hydrant  service;  in  other  words, 
paragraph  3  may  be  said  to  limit  the  ap- 
parent scope  of  paragraph  2.  Railton  v. 
Taylor,  20  R.  I.  279,  38  Atl.  980,  39  L.  R.  A 
246.  Again,  paragraph  5  cannot  be  given  any 
meaning  consistent  with  the  idea  that  the 
hydrant  charge  was  intended  to  be  in  pay- 
ment of  all  water  that  might  be  supplied  to 
'  the  dty  for  general  municipal  pnnjoses;  on 
tbe  contrary,  its  clear  implication  is  that  at 
least  some  water  within  the  definition  of 
"general  municipal  porposes"  should  be  free 


of*  any  charge.  Paragraph  5  is  a  material 
part  of  this  contract,  and  it  may  be  reason- 
ably viewed  as  an  incidental  or  additional 
Inducement  to  the  city  for  its  assent;  but 
it  Is  rendered  valueless  for  this  purpose  be- 
cause there  was  no  need  to  stipulate  for 
water  "free  of  charge"  if  all  the  water  was 
to  be  paid  for  by  the  hydrant  rates.  If,  on 
the  other  hand,  paragraph  6  is  an  incidental 
provision  for  free  water,  In  tbfe  nature  of  an 
inducement  to  the  dty  for  Its  assent,  then 
the  purposes  for  which  such  water  should  be 
furnished  are  specifically  enumerated,  with 
the  necessary  inference  that  no  other  water 
was  intended  to  be  free. 

We  are  not  unmindful  of  the  provision  of 
our  Code  that  "repugnancy  in  a  contract 
must'  be  reconciled,  if  possible,  by  such  an 
interpretation  as  will  give  some  effect  to  tbe 
repugnant  clauses,  subordinate  to  the  gen- 
eral Intent  and  purpose  of  the  whole  eon- 
tract"  (Rev.  Codes,  {  5041);  but  this  Ita^ 
is  a  rule  of  interpretation  rather  than  of 
construction,  and  the  general  Intent  and 
purpose  of  tbe  contract  is  the  very  matter 
that  is  put  In  doubt.  "However  bioad  may 
be  the  terms  of  a  contract,  it  extends  only  to 
those  things  concerning  which  it  appears 
that  the  parties  intended  to  contract"  (Rev. 
Codes,  S  6037) ;  and,  granting  that  the  con- 
tract before  us  may  be  construed  so  as  to 
cover  and  include  water  for  sprinkling,  cor- 
ral, «nd  crematory  purposes,  tliat  it  need 
not  be  so  construed  Is  apparent. 

[3]  In  such  a  situation  there  Is  ambiguity 
within  the  meaning  of  the  law  which  opens 
the  contract  to  interpretation  by  the  aid  of 
evidence  aliunde,  so  as  to  give  effect  to  the 
mutual  Intention  of  the  parties  to  it  at  the 
time  it  was  made.  Rev.  Codes,  iS  5026,  5036; 
Lozes  V.  Segura  Sugar  Co.,  62  La.  Ann.  1844, 
28  South.  249;  Pressed  Steel  Car  Co.  v. 
Eastern  Ry.  of  Minnesota,  121  Fed.  609, 
57  C.  C.  A.  635;  Uinta  Tunnel,  etc.,  Oa  t. 
Ajax  Gold  Mining  Co.,  141  Fed.  653,  73  C.  C. 
A.  35. 

2.  The  reply  alleges  in  effect  that  the 
contract  in  question  was  a  continuation  or 
renewal  of  relations  which  had  existed  since 
January,  1893,  under  successive  contracts  of 
the  same  general  character,  and  containing 
subst^antlally  the  same  provisions  as  the  one 
at  bar,  and  that  it  was  formulated  and  en- 
tered into  with  the  understanding  and  In 
view  of  the  construction  which  both  parties 
alike  had  attached  to  these  prior  contracts; 
that  these  contracts  had  never  been  under- 
stood by  either  the  company  or  the  dty  to 
require  tbe  furnishing  of  any  work,  labor, 
or  material'  whatsoever,  or  any  water  free  of 
charge  except  tor  flushing  sewers  and  for  use 
in  the  public  bnlldlngs  of  the  dty,  but  wei« 
all  understood,  construed,  and  acted  upon  by 
both  the  company  and  the  dty  so  as  to  leave 
subject  to  independent  arrangement  the  fur- 
nishing of  water  for  sprinkling,  corral,  and 
crematory  purposes  and  the  furnishing  at 
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labor  and  material  of  tbe  diaracter  set  forth 
in  the  complaint;  that  during  such  period 
separate  and  independent  arrangements  did 
In  fact  exist,  under  which  the  company  fur- 
nished, and  the  city  voluntarily  paid  for,  all 
■such  labor  and  material  and  all  the  water 
used  for  sprinkling,  corral,  and  crematory 
purposes;  and  that  from  June  1,  1908,  up  to 
and  Including  the  month  of  June,  1911,  tbe 
contract  at  bar  was  by  both  the  city  and 
tbe  company  understood  and  acted  npon  to 
similar  effect.  Doubt  may  be  entertained 
whether  the  conduct  of  the  parties  under  the 
prior  contracts  could  aid  in  the  interpretation 
of  the  contract  at  bar,  since  they  were  com- 
pleted and  past  transactions;  but,  in  view 
of  the  similarity  of  language  employed,  it 
does  not  seem  unreasonable  to  say  that,  in 
the  absmce  of  an  indication  to  the  contrary, 
tbe  meaning  the  parties  put  npon  the  lan- 
guage used  in, the  prior  contracts  was  the 
meaning  they  attached  to  it  when  they  used 
It  In  the  present  contract  In  any  event,  the 
evidence,  which  is  t>oth  documentary  and 
oral,  establishes  without  contradiction  that 
the  parties  did  put  a  common  practical  in- 
terpretation not  only  upon  the  prior  contracts 
but  also  the  one  at  bar  for  the  flrst  3^  years 
of  its  existence;  and  the  manner  in  which 
they  interpreted  it  sustains  the  conclusion 
that  the  intention  of  the  parties  when  it  was 
made  was  to  provide  for  a  supply  of  water 
for  fire  protection  to  be  paid  for  as  stipu- 
lated, to  furnish  free  water  for  flashing 
sewers  and  for  the  public  buildings,  and  that 
water  required  for  other  purposes  was  hot 
deemed  within  the  purview  of  the  contract 

[4]  It  is  an  ancient  and  elementary  rule 
that  where  parties  to  a  contract  of  doubtful 
or  ambiguous  meaning  have  placed  a  practi- 
cal interpretation  upon  it,  said  interpretation 
Is  one  of  tbe  best  indications  of  their  true 
intuit  Uinta  Tunnel,  etc.,  Co.  v.  AJax  Gold 
Mining  Co.,  supra;  Thomas  v.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  (G.  C.)  81  Fed.  911; 
Chicago  V.  Sheldon,  0  Wall.  50,  19  L.  Ed.  594; 
Vlncennes  v.  Citizens'  Gas  Light  &  Coke  Co., 
132  Ind.  114,  31  N.  B.  673,  16  L.  R.  A.  486; 
Hill  V.  aty  of  Duluth,  57  Minn.  231,  58  N.  W. 
992;  Animas  Con.  Ditch  Co.  v.  Small  wood  et 
al.,  22  Colo.  App.  476,  125  Pac.  594.  Hence 
error  cannot  be  imputed  to  the  trial  .court 
in  so  far  as  the  findings  and  judgment  at 
bar  elfectnate  the  Intent  thus  established. 

[S]  8.  But  the  contract  is  not  subject  to 
interpretation  by  the  party  or  any  one  else 
concerning  any  matter  upon  which  it  clearly 
speaks.  We  think  this  principle  was  in- 
fringed in  the  award  to  tbe  respondent  of  the 
whole  of  Its  fifth  cause  of  action.  Included 
in  this  canse  of  action  are  certain  items,  to 
wit:  "Material  and  labor  furnished  In  set- 
ting two-inch  hydrant  on  comer  of  Montana 
and  Granite  streets,  of  the  reasonable  value 
of  $71;  material  and  labor  furnished  In  set- 
ting hydrant  at  comer  Broadway  and  Gran- 


ite streets,  of  the  reasonable  value  of  $58.29; 
material  and  labor  furnished  in  laying  two- 
inch  water  main  on  Oregon  avenue,  225  feet 
north  of  Gallatin  street  to  south  side  of  Ir- 
vine street  of  the  reasonable  value  of  $128.- 
60."  As  we  construe  the  contract,  it  is 
clear,  unambiguous,  and  not  subject  to  inter- 
pretation touching  the  duty  of  the  company 
to  furnish  fire  hydrants  and  install  water 
maina  In  our  Judgment  paragraphs  4  and 
8  clearly  Impose  this  duty  upon  the  company. 
That  these  items  were  not  of  that  character 
or  were  Incurred  in  aid  of  purposes  not  cov- 
ered by  tbe  contract  we  find  nothing  in  the 
record  to  show.  We  must  therefore  assume 
them  to  have  been  within  the  duty  imposed 
upon  the  company  by  paragraphs  4  and  8  of 
the  contract  and  no  recovery  can  be  had. 
The  total  amount  including  interest  repre- 
sented by  these  Items  is  $282,  and  the  Judg- 
ment should  be  reduced  accordingly. 

The  cause  is  remanded  to  the  district  court 
with  directions  to  correct  the  Judgment  as 
above  suggested;  the  Judgment  when  so  cor- 
rected to  stand  affirmed. 

BRANTLT,   0.   J.,   and   HOLLOWAY,  J., 

concur. 


PICKERING  et  uz. 


(U  N.  U.  47S) 

PALMER  et  aL 
Jan.  10, 


(Supreme  Court  of  New  Mexico. 
1914.) 

(Syttahv*  (y  the  Court.) 

1.  Jttstices  of  thk  Peack  ({  122*)  —  Juna- 
MENT— VALiDrrr. 

A  judgment  rendered  by  a  juBtiee  of  the 
peace,  before  tbe  return  day_  of  the  summons, 
is  void  as  being  without  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  38^-S88;  Dec.  Dig.  i 
122.*] 

2.  jDSnCKS  OF  THK  PEACE  (§  128*)— JUOOIIB!<T 

— Injunction— Othkb  Rxkedt. 

A  person  against  whom  a  justice  of  the 
peace  has  rendered  a  judgment  void  for  want 
of  jurisdiction  is  not  bound  to  appeal  or  remove 
the  same  by  writ  of  certiorari,  even  though  he 
have  actual  notice  of  the  existence  of  the  judg- 
ment 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  4(»-407;  Dec.  Dig.  i 
12a*] 

3.  Justices  ot  the  Peace  (|  128*)— Jodq- 

MENT — EqinTABLE    RELIEF— LACHES. 

In  this  state  where  a  justice  of  the  peace 
has  no  power  to  set  aside  his  judgments  or 
grant  a  new  trial,  and  where  upon  appeal  or 
certiorari  to  the  district  court  the  cause  is  tria- 
ble de  novo  only,  one  against  whom  a  void 
judgment  has  been  rendered  by  a  justice  of  the 
peace  is  not,  though  with  actual  notice  thereof, 
guilty  of  laches  and  negligence  sufficient  to  bar 
his  right  to  an  equitable  remedy  against  sudi 
judgment,  because  be  fails  to  appeal  or  sue  out 
a  writ  of  certiorari. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  402-467;  Dec.  Dig.  | 
128.*) 

4.  JUDOMBNT    (I     407*)— IhJITROTIOR— BXIBT- 
ENCE  OF  OtHKB  REMEOY. 

An  action  for  damages  for  trespass  under 
a   void  judgment   and  execution  issued  there- 
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under  is  not  snch  a  plain,  speedy,  and  adeqoate 
rpinody  at  law  as  will  bar  an  action  to  enjoin 
the  enfoi-cement  of  the  judgment. 

[Hid.  Note.— For  ottier  cases,  see  Judgment, 
Cent.   Dig.  fS  768-771,  773,  774;    Dec,  Dig.  $ 

Appeal  from  District  Court,  San  Taan 
County;   B.  C.  Abbott,  Judge. 

Action  by  D.  H.  Flclcering  and  wife  against 
J.  M.  Palmer,  administrator,  etc.,  and  an- 
other. From  a  Judgmeiit  for  defendants, 
plaintiffs  appeal.     Reversed  and  remanded. 

Tbe  complaint  states  tbat  the  deceased 
:j>^ott  sued  plaintiffs  in  the  justice  of  tbe  peace 
court  for  precinct  No.  2,  San  Juan  county, 
for  debt  in  the  sum  of  |100;  that  the  sum- 
mons in  tbe  action  was  served  on  them  on 
the  19tb  day  of  November,  1910,  command- 
ing them  to  appear  on  the  24th  of  tbe  same 
month;  that  on  the  23d  of  November,  1910, 
the  said  Scott  wrongfully  and  unlawfully 
induced  the  justice  to  hear  tbe  evidence  in 
the  case  and  to  render  judgment  therein  in 
tbe  sum  of  $100  and  costs  of  suit  against  tbe 
appellants;  tbat  on  tbe  25tb  day  of  July, 
1911,  an  execution  was  issued,  based  on  the 
said  judgment,  and  placed  in  the  hands  of 
the  sheriff  of  San  Juan  county;  and  tbat 
the  sheriff  on  the  1st  day  of  August,  1911, 
took  and  levied  upon  several  head  of  cattle 
of  appellants,  and  unless  restrained  will 
.  sell  said  cattle.  An  injunction  was  prayed. 
Appellees  demurred,  on  the  ground  that  the 
complaint  failed  to  state  a  cause  of  action 
because  on  Its  face  It  appears  that  the 
plaintiffs  had,  In  the  action  therein  referred 
to,  a  plain,  speedy,  and  adequate  remedy  at 
law  by  appeal  from  said  judgment  or  by 
writ  of  certiorari.  The  demurrer  being  sus- 
tained by  the  court,  the  plaintiffs  elected  to 
stand  on  their  complaint  and  refused  to  fur- 
ther plead,  and  judgment  was  rendered  dis- 
missing the  action. 

Edwards  &  Martin  and  Frank  A.  Bnrdlck, 
all  of  Farmington,  for  appellants.  J.  M. 
Palmer,  of  Farmington,  for  appellees. 

MECHEM,  District  Judge  (after  stating 
the  facts  as  above).  [I]  The  judgment  was 
void  t>ecause  there  was  no  service  of  appel- 
lants to  appear  on  the  day  it  was  rendered. 
The  justice  had  no  jurisdiction  to  render  -the 
judgment  It  is  not  a  question  whether  the 
appellants  bad  proper  notice,  as  in  the  case 
cited  by  counsel  (Kerr  v.  Murphy,  19  S.  D. 
184,  102  N.  W.  687,  69  L.  R.  A.  499,  8  Ann. 
Cas.  1138),  but  whether  they  had  any  no- 
tice at  all.  In  the  case  cited  the  defendant 
was  given  but  two  days'  notice,  when  tbe 
statute  required  three  days'  notice.  Tbe 
court  held  that  "the  police  justice  considered 
the  return  before  him  and  erroneously  de- 
cided tbat  the  plaintiff  in  tbe  action  had  had 
proper  notice."  It  was  an  Irregularity  In  a 
preliminary  proceeding,  not  an  entire  want 
of  the  preliminary  proceeding.    The  distinc- 


tion is  drawn  between  "a  want  of  Jurisdic- 
tion and  a  defect  In  obtaining  jurisdiction" 
(l  Freeman  on  Judgments,  i  126),  between  "a 
case  where  there  is  no  service  whatever  and 
one  which  is  simply  defective  or  irregular" 
(Id.).  As  was  said  In  Leonard  v.  Sparks,  117 
Mo.  103,  22  S.  W.  899,  38  Am.  St.  Rep.  646, 
tbe  defendant  in  the  latter  case  has  Ills  day 
in  court  to  object  to  the  process.  The  test 
Is  In  such  cases  whether  the  court  had  a 
right  to  decide,  or  whether,  having  the  right 
to  decide,  its  judgment  was  merely  errone- 
ous. In  this  case  tbe  justice  of  the  peace 
had  no  right  to  decide. 

[2,  3]  While  the  complaint  was  demurred 
to  because  It  showed  on  Its  face  that  the 
appellants  had  a  remedy  at  la^  by  appeal 
or  certiorari,  yet  at  tbe  time  of  the  bring- 
ing of  this  action  their  time  for  availing 
themselves  of  those  remedies  had  long  since 
passeu.  Before  they  will  be  denied  the  re- 
lief they  ask,  they  must  have  lost  the  right 
to  those  legal  remedies  by  their  laches  or 
negligence.  Assuming  that  the  appellants 
bad  actual  knowledge  that  the  judgment 
had  been  given  against  them,  were  they  legal 
ly  bound  to  appeal  from  it  or  remove  it  t" 
the  district  court  by  writ  of  certiorari?  In 
a  very  similar  case  (National  Metal  C!o.  v. 
Greene  Consolidated  Copper  Co.,  11  Ariz.  108. 
89  Pac.  635,  9  L.  R.  A.  [N.  S.]  1062),  the 
court  said:  "If  tbe  allegations  In  this  com- 
plaint are  true,  there  was  no  service  whatso- 
ever, and  the  judgment,  though  not  void  on 
its  face,  is  void  In  fact ;  and  plalntHTs  only 
adequate  protection  lies  in  this  action.  That 
it  did  not  act  upon  the  information  acquired 
from  Pellegrln,  was  not  neglect,  was  not 
'sleeping  on  its  rights,'  it  was  Inaction  In 
reliance  upon  Its  legal  rights.  In  reliance 
upon  the  constitutional  guaranty  of  due  pro- 
cess of  law.  Such  Is  not  the  Inaction  which 
bars  relief  in  equity.  To  accomplish  such  a 
bar,  it  Is  said  tbat  Inaction  must  be  such  as 
amounts  to  'a  violation  of  a  positive  le^l 
duty.'  Pom.  Eq.  Jur.  (2d  Ed.)  856,  p.  1187." 
And  in  Cooley  v.  Barker,  122  Iowa,  440,  98 
N.  W.  289,  101  Am.  St  Rep.  276,  bdng  an 
action  to  enjoin  the  enforcement  of  a  judg- 
ment of  a  justice  of  tbe  peace.  It  was  said: 
"Appellees  contend  that  the  plaintiff  Is  not 
entitled  to  relief  because  of  laches,  and  for 
the  further  reason  that  he  does  not  show 
that  he  was  not  in  fact  Indebted  to  the 
plaintiff  In  the  judgment  There  Is  no 
foundation  either  In  fact  or  in  law  for  the 
first  proposition.  Plaintiff  had  no  occasion 
to  act  until  some  attempt  was  made  to  en- 
force the  void  judgment  When  tbat  was 
done,  he  brought  this  action.  It  was  time- 
ly, and  defendants  were  in  no  manner  prej- 
udiced by  the  delay." 

If  one  having  actual  notice  of  a  judgment 
given  against  him  by  a  court  having  no  juris- 
diction must  act  then  the  judgment  la  not 
void  to  all  Intents  and  purposes,  an  Impossl- 
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ble  condoBloa.  If  tbe  Judgment  Is  roid,  and 
no  rights  can  be  acquired  under  it,  can  any 
corresponding  burdens  or  obligations  be  put 
on  others  by  reason  of  it?  If  the  judgment 
was  void  as  to  appellants,  why  should  they 
be  compelled  to  take  notice  of  it  any  more 
than  any  other  person  in  the  whole  world? 
Nor  can  It  be  said  because  of  notice,  because 
there  being  no  legal  notice  there  is  nothing 
of  which  one  is  bound  to  take  cognizance.  It 
this  is  so,  then  a  court  may  render  Judgment 
upon  the  sole  showing  that  the  defendant 
knew  that  a  suit  had  been  brought  against 
him  or  even  that  a  suit  was  going  to  be 
brought  against  him.  Siling  t.  Hendrickson, 
108  Mo.  365,  92  &.  W.  105.  These  considera- 
tlona  would  appear  to  be  conclusiTe  against 
the  proposition  -that  the  appellants  were 
bound  to  act,  though  they  knew  the  Judgment 
had  been  given  against  them.  Nor  would 
the  remedies  by  appealer  certiorari  seem 
adequate,  as  those  remedies  are  given  and 
controlled  by  our  statutes.  By  availing  them- 
selves of  those  remedies,  the  appellants  would 
have  waived  the  violation  of  their  rights  of 
which  they  now  complain.  On  both  appeal 
or  writ  of  certiorari,  the  case  is  tried  In  the 
district  court  de  novo,  and  no  advantage  can 
be  taken  of  an  error  In  the  Justice  of  the 
peace  court  as  to  process.  If  the  Justice  bad 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion and  could  have  obtained  Jurisdiction  of 
the  persons  of  tbe  defendants,  on  appeal  or 
certiorari  the  district  court  has  complete  Ju- 
risdiction, because,  to  pursue  either  course, 
the  appellants  must  have  entered  their  gen- 
eral appearance.  Orolot  v.  Maloy,  2  N.  M. 
19&  In  addition  to  waiving  their  rights,  the 
appellants  would  have  been  compelled  to  give 
bond,  pay  a  docket  fee  in  the  district  court, 
and  i>erhap8  employ  an  attorney.  The 
amount  involved  does  not  affect  the  principle 
involved.  In  a  case  involving  a  few  dollars, 
a  poor  man  might  be  compelled  to  abide  an 
invasion  of  his  rlghta  If  the  statutes  per- 
mitted the  Justice  of  the  peace  upon  a  spe- 
cial appearance  to  set  such  a  Judgment  aside, 
or  If^  on  removal,  the  district  court  might  re- 
verse for  such  an  error  and  cast  the  party  at 
fault  in  the  costs,  the  case  would  be  dllTerent 
Such  legal  remedies  would  be  as  complete, 
practically,  and  as  efficient  to  the  ends  of 
Justice  and  its  prompt  administration,  as  the 
remedy  in  equity. 

[4]  Nor  do  appellants  have  a  plain,  speedy, 
and  adequate  remedy  at  law  in  an  action 
against  the  Justice  of  the  peace  or  the  officer 
notiug  by  virtue  of  the  execution  as  an- 
nounced In  Gutlerres  v.  Pino,  1  N.  M.  392, 
where  It  was  said  that  the  fact  that  the  le- 
gal remedy  for  a  wrong  Is  expensive  and 
Inconvenient,  will  not  give  a  court  of  chan- 
cery Jurisdiction;  but  that  decision  must  be 
treated  as  overruled  by  the  Supreme  Court 
of  tbe  United  States.  In  the  case  of  Walla 
Walla  T.  Walla  Walla  Water  Co.,  172  TJ.  S. 


1,  Id  Sup.  Ct  77,  48  L.  Ed.  S41,  where  It  was 
said:  "This  court  has  repeatedly  declared  In 
affirmance  of  the  generally  accepted  proposi- 
tion that  the  remedy  at  law,  in  order  to  ex- 
clude a  concurrent  remedy  at  equity,  must 
be  as  complete,  as  practical,  and  as  ^dent 
to  the  ends  of  Justice  and  its  prompt  admin- 
istration as  the  remedy  in  equity."  Tbe 
remedy  appellants  now  seek  is  beyond  any 
doubt  far  more  complete,  practical,  and  effi- 
cient to  the  ends  of  Justice  and  its  prompt 
administration  than  any  known  action  at 
law. 

For  the  reasons  above  stated,  tbe  Judgment 
of  tbe  lower  court  Is  reversed,  and  this  cause 
remanded. 

BOBBRTS,  C.  J.,  and  PARKER,  J.,  con- 
cur. 


(Ig  N.  M.  MS) 
OANAVAN  et  al.  v.  CANAVAN. 

(Supreme  Court  «f  New  Mexico.    Jan.  10, 
1914.) 

(ByXUbvt  Tty  the  Court.) 
1°.  Appeal  and  Ebbob  ({  373*)— Cost  Bond 

ON    APPBAIr-JUBlSDlCnON. 

Under  section  14,  c  67,  Seas.  Laws  1907,  a 
cost  bond  is  required,  on  appeal  or  writ  of  er- 
ror, only  for  the  protection  of  tbe  appellee  or 
defendant  In  error,  and  is  not  essential  in  or- 
der to  confer  Jurisdiction  upon  this  conrt 

[Bd.  Note.*— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2001-2004:  Dec.  Dig.  S 
373.*] 

2.  Apfeai.  and  Ebbob  (|  802*)— Cost  Bono 
ON  Appbai/— Waives. 

Where  a  cost  bond  is  required  by  statute, 
on  appeal  or  writ  of  error,  only. -for  the  pro- 
tection of  the  adverse  party,  failure  to  give  the 
same  may  be  waived. 

[B2d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  2089-2004;  Dec  Dig.  | 
302.*] 

3.  Appkat  and  Ebbob  (|  892*)  —  Cost  Bond 
ON  Appkai/— Waivkb. 

A  general  appearance,  without  objection 
to  the  failure  to  file  a  cost  bond,  operates  as  a 
waiver. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i\  2080-2094;  Dec  Dig.  | 
392.*] 

Error  to  District  Court,  BemallUo  Ooun^; 
Raynolds,  Judge. 

Action  by  Stephen  Canavan  and  others 
against  Kate '  Canavan.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error,  and  de- 
fendant moves  to  dismiss  the  writ  of  error. 
Motion  denied. 

Charles  A.  Spiess,  of  East  Las  Vegas,  and 
Edward  A.  Mann  and  Burkhart  &  Goers,  all 
of  Albuquerque,  for  plaintitTs  in  error.  A.  T. 
Hannett,  of  Gallup,  and  Vigil  &  Jamison,  of 
Albuquerque,  for  defendant  In  error. 

ROBERTS,  C.  J.  The  writ  of  error  herein 
was  sued  out  on  tbe  11th  day  of  March,  1913. 
On  the  18th  day  of  April,  1913,  the  attorneys 
for  the  defendant  In  error  Joined  the  attor- 
neys for  plaintiff  In  error  In  a  stipulation. 


'ForotlMT  I 
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which  was  filed  in  this  court  Hie  terma  of 
the  stipulation  are  not  material  to  a  decision 
of  the  Question  now  before  the  court.  The 
fact  that  It  was  entered  Into  and  filed,  how- 
«yer,  Is  Important,  because  thereby  defend- 
ant In  error  necessarllr  entered  a  general 
appearance  in  the  cause,  In  this  court ;  such 
stipulation  not  being  Umlted  in  this  regard. 
On  July  16,  1913,  defendant  In  error  moved 
to  dismiss  the  cause,  because  of  the  failure 
of  plalntlil  In  error  to  file  a  cost  bond,  as 
required  by  section  14,  c.  67,  S.  h.  1907,  with- 
in the  time  specified.  On  December  22, 1913, 
plaintiff  in  error  filed  an  application  for 
leave  to  file  a  cost  bond,  which  was  tendered 
with  such  application. 

[1]  The  question  for  determination  is 
whether  the  giving  of  a  bond  for  costs  was 
waived  by  the  general  appearance  of  defend- 
ant in  error,  after  the  default  If  the  giv- 
ing of  a  bond  for  costs  within  the  time  sped- 
fled,  is  essential  in  order  to  confer  Jurisdic- 
tion upon  this  court  to  issue  a  writ  of  error, 
of  course  there  would  be  no  question  but 
that  such  requirement  could  not  be  waived 
by.  the  adverse  party/  On  the  other  band,  if 
such  a  bond  is  merely  for  the  protection  of 
appellee  or  defendant  in  error,  it  could  be 
waived.  (By  section  2,  c.  67,  S.  L.  1907,  ap- 
peals are  allowed  by  the  district  court  in 
which  the  judgment  or  decree  was  rendered.) 
Writs  of  error  are  issued  by  direction  of  the 
Supreme  Court  or  any  Justice  thereol 
Farmers'  Development  Co.  v.  Rayado  Land 
&.  IrrlgaUon  Co.,  134  Fac.  216.  Section  14 
of  said  chapter  67  reads  as  follows:  "When- 
ever an  appeal  is  taken  to  the  Supreme  Court 
or  writ  of  error  sued  out,  by  any  other  party, 
than  an  executor  or  administrator,  the  terri- 
tory, county  or  other  municipal  corporation, 
and  no  bond  for  supersedeas  is  given  as  here- 
inafter provided,  the  appellant,  or  plaintiff 
in  error,  shall,  within  thirty  days  from  the 
time  of  taking  such  appeal  or  suing  out  such 
writ  of  error,  file  with  the  district  clerk,  in 
cases  of  appeal,  and  with  the  clerk  of  the 
Supreme  Court,  In  cases  of  writs  of  error, 
a  bond  with  sufficient  sureties  qualified  as  in 
other  cases,  to  the  effect  that  the  appellant 
or  plaintiff  In  error  shall  pay  all  costs  that 
may  be  adjudged  against  blm  on  said  appeal 
or  writ  of  error,  said  bonds  to  Jbe  approved 
by  the  respective  clerks,  as  supersedeas  bonds 
are  approved."  This  section  does  not  require 
the  filing  of  the  bond  prior  to  the  granting 
of  the  appeal  by  the  district  court,  or  the  Is- 
suance of  the  writ  of  error  by  this  court,  but 
such  bond  is  to  be  filed  within  30  days  after 
taking  such  appeal  or  suing  out  the  writ  of  er- 
ror. The  poTter  of 'the  district  court  to  grant 
the  appeal  is  not  dependent  upon  the  filing  of 
the  bond,  nor  is  the  power  of  this  court  to  is- 
sue a  writ  of  error  withheld  until  the  bond  Is 
filed.  Many  states  have  statutes  which  re- 
quire the  filing  of  an  appeal  bond  as  a  con- 
dition precedent  to  the  allowance  of  an  ap- 
peal. Under  such  statutes  the  trial  court 
would  not  have  power  to  grant  an  appeal. 


until  the  precedent  steps  had  been  taken. 
The  conrt,  thus  being  without  authority  to 
act,  could  not,  by  its  order  granting  the  ap- 
peal, confer  upon  the  appellate  courts  Juris- 
diction of  the  cause.  One  case  will  sufficient- 
ly Illustrate  the  principle.  The  statutes  of 
Missouri  authorized  appeals  from  the  probate 
to  the  circuit  conrt  After  providing  for  the 
filing  of  an  appeal  bond  and  an  affidavit  of 
merit,  a  section  of  the  statute  reads  as  fol- 
lows: "After  such  affidavit  and  bond  have 
been  filed  and  approved,  the  appeal  shall  be 
granted."  etc.  In  the  case  of  Greene  v.  Cas- 
tello,  36  Mo.  App.  127,  the  court  held  that  the 
circuit  court  had  no  Jurisdiction  of  a  cause 
on  appeal  from  the  probate  court,  where  the 
appeal  had  been  granted  without  compliance 
with  the  requirements  of  the  statute. 

Under  our  statute,  however,  the  filing  of 
the  bond  within  the  specified  time  is  not  nec- 
essary to  our  Jurisdiction.  It  attaches  upon 
the  allowance  of  the  appeal  or  the  issuance 
of  the  writ  of  error.  Other  statutoir  re- 
quirements, of  course,  must  be  complied  with 
In  order  to  give  the  court  Jurisdiction  over 
the  parties,  but  it  acquires  Jurisdiction  of 
the  cause  by  the  allowance  of  the  appeal  or 
issuance  of  the  writ  of  error.  Many  steps 
are  required  of  the  appellant  or  plaintiff  in 
error  before  he  can  bring  the  case  to  a  hear- 
ing on  the  merits,  and  a  failure  on  his  part 
to  comply  with  the  statutory  requirements, 
advantage  being  taken  thereof  by  his  adver- 
sary, may  preclude  a  hearing  on  the  merits 
and  result  in  a  dismissal  of  the  appeal.  For 
instance,  he  must  file  his  assignments  of  er- 
ror within  a  specified  time,  and  If  he  fails  to 
do  BO,  and  the  appellee  moves  to  dismiss  be- 
fore the  default  has  been  cured,  the  mo- 
tion will  be  granted.  The  failure  to  file  such 
assignment  of  error,  however,  does  not  affect 
the  Jurisdiction  of  the  court  The  statute 
also  requires  the  Issuance  and  service  of 
citation  upon  the  adverse  party  where  a 
writ  of  error  is  sued  out,  but  this  require- 
ment, it  has  been  held,  is  waived  by  the  vol- 
untary appearance  of  the  defendant  in  error. 
Dalley  v.  Foster,  128  Paa  71.  Under  the 
provisions  of  our  statute,  an  appeal  bond  is 
given  solely  for  the  protection  of  the  appellee 
or  defendant  in  error.  It  is  not  required  for 
the  protection  of  the  officers  of  the  district 
court  as  they  are  authorized  by  law  to  re- 
quire the  payment  of  their  fees  in  advance 
in  all  civil  cases  (section  1801,  0.  I*  1897; 
section  13,  c.  112,  S.  L.  1905),  and  in  this 
court  the  appellant  or  plaintiff  in  error  is 
required  to  deposit  the  sum  of  $20  as  advance 
costs,  and  such  further  sums  as  may  from 
time  to  time  be  required  (section  3,  n)ie  Iv). 

[2,  3]  This  being  true,  there  would  seem  to 
be  no  good  reason  why  the  appellee  or  defend- 
ant In  error  could  not  waive  the  bond.  And 
he  does  waive  the  default  when  he  appears 
and  interposes  no  objection  to  the  irregular- 
ity. This  holding  is,  we  think,  consonant 
with  the  dedsiona  of  other  courta  under  simi- 
lar statutes. 
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In  the  case  of  Thompson  t.  Lea,  28  Ala. 
464,  Jnstice  Stone,  in  discussing  the  ques- 
tion, says:  "The  bond,  or.  security  for  costs, 
required  by  section  3041  of  the  Code,  was 
obviously  intended  to  protect  parties  and 
the  officers  of  the  court  against  insolvent 
litigants.  This  legislative  regulation  is  bind- 
ing on  us ;  and  whenever  the  appeal  bond  or 
certificate  is  substantially  defective,  or  en- 
tirely wanting,  and  the  fact  is  in  due  time 
brought  to  our  notice,  we  are  bound  to  re- 
spond to  the  motion  and  to  repudiate  the 
cause.  While  adjusting  the  rights  of  appel- 
lants, we  must  observe  and  guard  the  legal 
rights  of  all  others  Interested  in  the  record. 
But  I  hold  that  these  mere  property  rights 
may  be  waived,  without  at  all  affecting  the 
binding  efficacy  of  our  Judgments.  I  hold, 
further,  that  when  there  has  been  Joinder  in 
error,  or  arguments  on  the  merits,  or  other 
act  done  which  admits  the  case  rightfully  In 
this  court,  the  motion  to  dismiss  for  insuffi- 
cient or  defective  appeal  comes  too  late." 

And  in  the  case  of  L.  &  N.  B.  B.  Co.  v. 
Idle,  154  Ala.  556,  45  South.  609,  the  same 
court  say:  "But,  if  this  be  not  true  (speaking 
of  a  defective  bond),  in  the  absence  of  any 
appeal  bond,  the  Jurisdiction  of  this  court 
to  review  the  Judgment  is  clear  and  beyond 
controversy;  and  the  failure  of  the  appeal- 
ing party  to  give  such  a  bond  is  a  mere  ir- 
regularity, which  the  appellee  may  waive." 
To  the  same  effect,  see,  also,  WUson  v.  Dean, 
10  Ark.  308;  Jester  v.  Hopper,  13  Ark.  43; 
Boss  V.  Tedder,  10  Ga.  426;  March  v.  Griffith, 
63  N.  G.  264;  Jones  v.  Henderson,  149  Ind. 
458,  40  N.  B.  443 ;  Kehler  v.  Walls,  118  Mo. 
App.  384,  04  S.  W.  760. 

"The  failure  to  file  a  bond  may,  of  course, 
be  waived  by  a  Joinder  in  error,  by  filing  a 
brief,  or  by  any  similar  act;  but,  if  the  ob- 
jection that  no  bond  was  filed  is  duly  made, 
the  conclusion  must  be  that  the  appeal  as  in 
term  is  ineffective."  EUliott's  Appellate  Pro- 
cedure, {  240.  And  the  same  author  (section 
376)  says:  "In  the  very  great  majority  of 
cases  an  appearance  without  objection  to  the 
failure  to  file  a  bond  operates  as  a  waiver." 

When  defendant  in  error  signed  the  stipu- 
lation before  mentioned,  she  recognized  the 
case  as  pending  in  this  court,  and  thereby 
elected  to  waive  the  statutory  requirement 
that  a  cost  bond  should  be  filed,  for  her  bene- 
fit and  protection.  She  had  the  right  to 
move  for  the  dismissal  of  the  cause  for  such 
failure,  but  elected  not  to  do  so,  and  recog- 
nized the  efficiency  of  the  proceedings  by 
which  the  appeal  had  been  effected.  After 
doing  ^  it  was  too  late  for  her  to  attempt 
to  raise  the  question. 

In  the  case  of  Farmers'  Development  Co. 
V.  Bayado  Land  &  Irrigation  Co.,  134  Pac. 
216,  an  excerpt  is  quoted  from  1  Ency.  PI.  & 
Pr.  966,  which  would  imply  that  the  giving 
of  an  appeal  bond  was  essential  to  confer  Juris- 
diction upon  the  appellate  court  No  such  ques- 


ttm,  bowever,  was  involved  in  that  case,  as 
there  was  a  failure  to  give  the  bond,  which 
was  taken  advantage  of  promptly  by  a  special 
appearance  and  a  motion  to  dismiss.  The 
question  of  waiver  was  not  involved.  The 
authorities  cited  in  support  of  the  proposi- 
tion laid  down  In  1  Ency.  PL  &  Pr.,  supra, 
however,  do  not  sustain  the  text,  and  only 
hold  that  acts  required  by  law,  to  confer  upon 
the  district  court  power  to  grant  an  appeal, 
are  Jurisdictional  and  must  be  strictly  com- 
plied with,  to  vest  the  appellate  court  with 
power  to  entertain  the  appeal. 

Many  states  have  statutes  which  provide 
that,  in  order  to  render  an  appeal  effectual 
for  any  purpose,  undertaking  on  appeal  shall 
be  executed.  In  such  states  the  courts  uni- 
formly hold  that  the  giving  of  the  bond  can- 
not be  waived  by  the  parties.  See  Marx  v. 
Lewis,  24  Nev.  306,  63  Pac.  600 ;  Hoffman  v. 
Owens,  31  Nev.  481,  103  Pac.  414,  104  Pac. 
241,  Ann.  Gas.  1012A,  603 ;  Brown  v.  Chicago, 
M:  &  St.  P.  By.  Co.,  10  S;  D.  633,  75  N.  W. 
198,  66  Am.  St  Bep.  730. 

As  defendant  in  error  does  not  question 
the  right  of  plaintiff  -in  error  to  file  the 
tendered  bond,  in  the  event  that  she  waived 
the  failure  to  file  the  same  within  the  time 
limited,  by  her  appearance,  nor  the  power  of 
the  court  to  permit  the  filing  of  the  bond  aft- 
er the  expiration  of  the  30  days, .  plaintiff  in 
error  will  be  permitted  to  file  the  same. 

For  the  reasons  stated,  the  motion  to  dis- 
miss the  writ  of  error  will  be  denied,  and 
plaintiff  in  error  will  be  given  permission  to 
file  the  tendered  bond,  and  it  is  so  ordered. 

HANNA  and  PABKEB,  JJ.,  concur. 


(18  N.  U.  487) 
CHILDEBS  V.  LAHANN. 

(Supreme  Court  of  New  Mexico.    Jan.  10, 1914.) 

(Syllaliiu  by  the  Court.) 

1.  Afpeabanok  (I  1*)— DsnNrnoK  Ann  Na- 

TUBE. 

An  appearance  in  practice  is  a  coming  in- 
to court  as  a  party  to  a  suit,  whether  as  plain- 
tiff or  defendant,  and  is  a  formal  proceeding  by 
which  a  defendant  submits  himself  to  the  juris- 
diction of  the  court 

[Ed.  Note. — ^For  other  cases,  see  Appearance, 
Cent  Dig.  §1;    Dec.  Dig.  g  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  449-451.] 

2.  Appeabanck  (§J  5,  8*)— Detkbmination  — 
Becobd. 

The  question  as  to  whether  a  par^  has  ap- 
peared and  submitted  himself  voluntarily  to  the 
jurisdiction  of  the  court  should  be  tried  by  the 
record,  and  not  by  other  evidence. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Gent  Dig.  H  16-10,  23-41 ;   Dec.  Dig.  {§  5,  8.*j 

3.  Appeal  and  Ebbob  ({  937*)— CrtATioN— 
Necessttt. 

When  a  party  takes  an  appeal  in  open  court, 
he  must  see  that  the  record  affirmatively  shows 
that  it  was  taken  in  open  court,  and,  where  the 
record  is  silent  upon  the  question,  the  presump- 
tion is  that  the  appeal  was  not  so  taken,  and  in 
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sucb  case  it  Is  incambent  upon  appellant  to 
cause  citation  to  be  issued  and  served  upon  ap- 
pellee. 

[EM.  Note.— For  otber  casee,  see  Appeal  and 
Error,  Cent.  Dis.  {{  8788-3794;    Dec.  Die.  f 

4.  Appcal  and  Ebbob  (I  430*)— Skbtici  or 
Citation— ExTiNBiON  of  Time. 

Where  good  cause  is  shown  for  the  failure  to 
cause  citation  to  be  issued  and  served  upon  ap- 
pellee as,  and  within  the  time,  required  by  atat- 
ute,  the  appellate  court  can  extend  the  time  tot 
serring  the  citation,  and  will  permit  a  citation 
to  be  issued  and  served  at  any  time  before  the 
end  of  the  term  of  the  appellate  court  to  which 
the  appeal  was  properly  returnable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2178,  2174,  8126;  Dec. 
Dig.  i  430.»] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty ;    Medler,   Judge. 

Action  by  Carrie  M.  Childers,  Individually 
and  as  executrix  of  tbe  estate  of  William  B. 
Childers,  against  Adolph  J.  Lahann.  From 
Judgment  for  defendant,  plaintiff  appeals, 
and  defendant  moves  to  dismiss  the  appeal. 
Motion  denied,  and  plaintiff  given  right  to 
sue  out  and  serve  citation. 

B.  W.  Dobson,  of  Albuquerque,  for  appel- 
lant John  Y.  Hewitt,  of  White  Oaks,  and 
B.  C.  Wade,  Jr.,  of  Santa  F6,  for  appellee. 

ROBERTS,  C.  J.  The  order  granting  an 
appeal  in  this  case  was  signed  by  the  district 
Judge  on  the  16th  day  of  June,  1913.  No  ex- 
tension of  time  to  perfect  tbe  appeal  was 
asked  for  or  granted;  hence  the  return  day 
was  130  days  thereafter.    Section  2,  c.  120, 

5.  L.  1909.  The  transcript  of  the  record  and 
assignments  of  error  were  flled  in  due  sea- 
son; but  citation  was  not  issued  and  served 
upon  the  appellee  as  required  by  section  2, 
c.  57,  S.  L.  1907.  Because  of  appellant's  faU- 
nre  so  to  do,  appellee,  by  special  appearance, 
moves  the  dismissal  of  the  appeal. 

Section  2,  c.  67,  supra,  in  so  far  as  materi- 
al, reads  as  follows:  "When  an  appeal  is 
taken,  unless  the  same  is  taken  in  open  court, 
which  fact  shall  be  shown  by  the  record,  d- 
tatiou  shall  be  issued  by  the  clerk  of  the  dis- 
trict court  directed  to  and  citing  the  opposite 
party  to  appear  in  the  Supreme  Court  nud 
answer  such  appeal  on  the  return  day  there- 
ol"  The  section  further  provides  bow  such 
citation  shall  be  served. 

Appellant  admits  that  no  citation  was  is- 
sued or  served  upon  appellee ;  that  the  return 
day  was  October  25,  1913.  But  she  resists 
tbe  motion  to  dismiss  the  appeal,  on  the 
ground  that  appellee  has  entered  a  general 
appearance  in  the  case  in  this  court  Tbe 
issuance  and  service  of  citation  is  waived 
by  the  voluntary  appearance  of  the  appellee 
or  defendant  In  error.  Dailey  ▼.  Foster,  128 
Pac.  71.  The  claim  of  appellant  is  not  based 
upon  any  formal  entry,  plea,  motion,  or  act 
of  the  appellee  shown  by  tbe  records  of  this 
court,  but  is  founded  solely  upon  a  letter 
received  by  her  attorney  from  one  of  appel- 


lee's attorneys  and  the  reply  of  her  said  at- 
torney thereto.    The  letters  are  as  follows: 
"El  Paso,  Texas,  Nov.  2,  1913. 

"E.  W.  Dobson,  Albuquerque,  N.  M.— Dear 
Mr.  Dobson:  Tour  letter  of  the  2Stb  ult 
was  forwarded  to  me  here,  and  I  wish  to 
thank  you  for  tbe  offer  to  extend  courtesies 
in  case  of  Childers  v.  Labann.  If  it  is  not 
asking  too  much,  I  would  like  to  have  the 
case  continued  to  the  January  Term,  when  I 
hope  to  be  able  to  attend  to  it  I  am  here 
under  treatment,  and  improving  slowly,  but 
an;>  unfit  for  work.  By  extending  the  time 
for  hearing  of  the  case  as  indicated,  you  will 
greatly  obUge.  Mr.  Hudspeth  will  sign  a 
stipulation,  if  one  is  necessary. 

"Yours  truly,  John  Y.  Hewitt" 

To  which  appellant's  attorney  replied  as 
follows: 

"John  Y.  Hewitt,  El  Paso,  Texas— My  Dear 
Judge:  Yours  of  the  2d  lust  received.  I 
told  Mr.  Hudspeth  that  I  would  grant  any 
reasonable  time  for  you  to  file  briefs  in  the 
case  of  Childers  v.  Lahann,  and,  so  far  as 
I  am  concerned,  the  case  can  be  taken  up  at 
the  January  term.  After  your  reply  brief 
is  flled,  it  may  be  that  I  will  want  to  an- 
swer the  same,  although  at  the  present  time 
I  think  I  have  covered  all  points  that  I 
could.  I  will  sign  any  stipulation  that  you 
or  Mr.  Hudspeth  may  desire,  although  this 
letter  Is  sufficient,  and  I  assure  you  no  ad- 
vantage will  be  taken,  and  you  will  be  grant- 
ed the  time  that  you  desire. 

"Yours  truly,  E.  W.  Dobson." 

No  application  for  a  continuance  was  made 
to  the  court  by  appellee,  and  no  entry  of  any 
kind  was  made  by  the  court  in  tbe  case  in 
this  regard.  On  November  26th,  tbe  motion 
to  dismiss  was  filed. 

[1]  The  solution  of  the  question  depends 
upon  tbe  effect  of  the  letters  quoted,  for,  if 
they  constituted  an  appearance  by  appellee 
in  this  court,  the  motion  to  dismiss  Is  not 
well  taken. 

Bouvier's  Law  Dictionary  defines  appear- 
ance in  practice  as  follows :  "A  coming  into 
court  as  a  party  to  a  suit,  whether  as  plain- 
tiff or  defendant.  The  formal  proceeding  by 
which  a  defendant  submits  himself  to  the 
Jurisdiction  of  the  court" 

[2]  It  could  hardly  be  contended  that  the 
letters  which  passed  between  tbe  attorneys  ' 
would  constitute  an  appearance  within  tbe 
definition  of  the  term  above  quoted.  There 
was  no  "coining  into  court,"  for  no  action  by 
the  court  was  asked  by  appellee.  No  paper, 
motion,  or  pleading  of  any  kind  was  filed  by 
appellee,  nor  was  any  relief  asked  of  the 
court  Had  appellee  applied  to  tbe  court  for 
a  continuance,  sucb  act  would  have  consti- 
tuted an  appearance,  and  the  court  would 
have  jurisdiction  over  his  person.  And  the 
question  as  to  whether  a  party  has  appeared 
and  submitted  himself  voluntarily  to  the  Ju- 
risdiction of  the  court  should  be  tried  by  the 
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record,  and  not  by  other  evidence.  Were 
this  not  true,  the  door  might  be  opened  to 
fraud  and  Imposition.  As  to  the  acts  neces- 
sary to  constltnte  an  appearance,  and  bow 
established,  the  Supreme  Court  of  Indiana 
say:  "To  constitute  an  appearance  so  as  to 
give  Jurisdiction  over  the  person  of  a  defend- 
ant in  this  state,  there  must  be  some  formal 
entry,  plea,  motion,  or  act,  or  word  spoken 
in  said  cause  in  court  which  should  be  shown 
by  the  record."  Kirkpatrlck,  etc.,  Co.  v. 
Central  Electric  Co.,  158  Ind.  639,  65  N.  E. 
913. 

In  the  case  of  Scott  et  al.  v.  Hull  et  al., 
14  Ind.  136,  the  defendants  sought  to  remove 
the  cause  to  the  federal  court,  and  the  ques- 
tion arose  as  to  whether  they  had  not  volun- 
tarily appeared  In  the  case  in  the  state  court 
by  appearing  before  an  officer  upon  the  tak- 
ing of  depositions  by  plaintiffs,  and  also  by 
defendants  taking  depositions  to  be  used 
upon  the  trial  of  said  cause.  The  court  say: 
"By  bill  of  exceptions.  It  appears  that  these 
facts  were  established  by  evidence  other 
than  the  record.  •  •  •  There  should  be 
some  formal  entry,  or  plea,  or  motion,  or  of- 
ficial act  (Shirley  v.  Hagar,  3  Blackf.  226)  to 
constitute  an  appearance,  and  this  should  be 
of  record,  and  tried  by  the  record  (6  Com. 
Dig.  8;  Kanouse  v.  Martin,  16  How.  [U.  S.] 
198  [14  Ii.  Ed.  660])." 

The  Supreme  Court  of  West  Virginia,  In 
the  case  of  Groves  v.  County  Court,  42  W. 
Va.  687,  26  S.  B.  460,  say:  "Appearance  Is 
the  first  act  of  the  defendant  in  court  (1 
Tldd,  Prac.  262;  6  Com.  Dig.  Ot  'Pleader,* 
B,  1,  p.  6),  and  the  appearance  of  the  de- 
fendant is  triable  by  the  record,  which  Is  a 
verity  (1  Co.  Lltt.  260;  1  Chit  PI.  512)." 
See,  also,  Colby  v.  Knapp,  13  N.  H.  175. 

In  Standard  Ency.  Proc.  voL  2,  p.  491,  tiie 
rule  Is  stated  as  follows:  "There  should  be 
some  formal  entry  of  record,  'or  plea  motion, 
or  official  act,  to  constitute  an  appearance,' 
and  this  should  be  tried  by  the  record,  and 
not  by  other  evidence." 

In  this  case  the  fact  that  the  court  would 
be  required  to  resort  to  evidence  outside  of 
the  record  in  order  to  ascertain  that  appel- 
lee bad  appeared  renders  appellant's  conten- 
tion  untenable. 

.  [3]  Appellant  contends,  however,  that,  as 
the  record  in  this  case  does  not  show  af- 
firmatively that  the  appeal  was  not  taken  in 
open  court,  the  court  will  not  presume  such 
fact,  unless  it  is  made  to  appear  by  evidence 
or  sworn  statement  When  an  appeal  Is 
taken  in  open  court,  the  fact  must  be  shown 
by  the  record,  and,  when  the  record  falls  to 
so  show,  citation  should  issue  and  service  be 
had  on  the  appellee  prior  to  the  return  day. 
Section  2,  c.  57,  S.  L^  1907.  Appellant  does 
not  contend  that  the  appeal  was  In  fact 
taken  in  open  court,  but  only  that  the  record 
does  not  show  that  it  was  not  so  taken. 
Where  a  party  takes  an  appeal  in  open  court, 
tt  la  Incumbent  npon  him  to  see  that  the 


record  affirmatively  shows  that  It  was  taken 
in  open  court  and,  where  the  record  Is  silent 
upon  the  question,  the  presumption  Is  that 
the  appeal  was  not  so  taken. 

[4]  Appellant  asks,  in  the  event  the  court 
should  hold  that  appellee  has  not  entered 
a  general  appearance  herein,  that  he  be  per- 
mitted to  have  citation  Issued  and  served. 
While,  under  the  statute  (section  20,  c.  67,  S. 
L.  1907,  as  amended  by  section  1,  c.  120,  S. 
Xx  1909),  all  appeals,  writs  of  error,  bonds, 
summons,  citations,  and  other  process  in  the 
Supreme  Court  are  returnable  130  days  aft- 
er the  appeal  Is  taken,  or  such  writs  are  Is- 
sued, the  territorial  Supreme  Court  In  con- 
struing similar  language  used,  in  section  2, 
c.  114,  S.  li.  1905,  held  that  the  Supreme 
Court  could  extend  the  time  for  serving  the 
citation,  and  could  permit  a  citation  to  be 
Issued  and  served  at  any  time  before  the 
end  of  the  next  ensuing  term.  Baca  v.  An- 
aya,  14  N.  M.  20,  89  Pac.  314. 

"In  the  Interpretation  of  re-enacted  stat- 
utes, the  court  will  follow  the  construction 
which  they  received  when  previously  in 
force.  The  Legislature  will  be  presumed  to 
know  the  effect  which  such  statutes  orig- 
inally had,  and  by  re-enactment  to  intoid 
that  they  should  again  have  the  same  effect. 
•  *  •  It  is  not  necessary  that  a  statute 
should  be  re-enacted  in  identical  words  In 
order  that  the  rule  may  apply.  It  is  suffi- 
cient if  it  is  re-enacted  in  substantially  the 
same  words."  Licwis*  Sutherland,  Statutory 
Construction  (2d  Ed.)  |  403,  and  authorities 
cited. 

The  "next  ensuing  term"  was  defined  by 
the  territorial  Supreme  Court,  in  the  case 
of  Paden  et  aL  v.  Placer  Co.,  16  N.  M.  345, 
110  Pac.  606,  to  be  ."the  term  of  the  appel- 
late court  to  which  it  was  properly  return- 
able." The  court  say:  "But  no  case  has 
been  called  to  our  attention  Ln  which  it  has 
been  permitted  later  than  that,  or  unless  for 
good  cause  shown." 

Following  the  construction  given  the  stat- 
ute by  the  territorial  Supreme  Court,  we 
conclude  that  it  is  within  the  power  of  this 
court  to  permit  appellant  to  procure  citation 
to  be  Issued  by  the  clerk  of  the  district  court 
of  Lincoln  county,  returnable  130  days  after 
Its  Issuance,  to  be  served  upon  appellee  as 
required  by  law.  If  good  cause  has  been 
shown  for  the  failure  to  issue  and  serve  the 
same.  The  question,  therefore,  remains  as 
to  whether  appellant  has  shown  such  "good 
cause"  as  wlU  excuse  the  default.  The  rea- 
sons stated  for  the  failure  to  have  citation 
Issued  and  served,  briefly  summarized,  are 
as  follows:  After  the  appeal  was  taken,  ap- 
pellant's attomeyls  had  a  great  deal  of  cor- 
respondence with  appellee's  attorneys  with 
reference  to  locating  the  papers  and  testi- 
mony which  were  lost  Said  attorneys 
agreed  to  and  did  stipulate  in  writing,  as 
shown  by  the  record,  that  certain  exhibits 
need  not  be  copied  In  full  In  the  record,  but 
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that  abstracts  of  the  same,  wblch  were  set 
forth  in  the  stlpnlatloii,  conld  be  incorpo- 
rated into  the  record  to  be  "used  upon  ap- 
I>eal**;  that  appellant's  attorneys  applied  to 
appellee's  attorneys  for  an  extension  of  time 
within  which  to  file  his  brief,  which  was 
granted,  but  no  written  stipulation  was  en- 
tered Into  in  this  regard;  that  frequent 
conversations  were  had  between  said  attor- 
neys concerning  said  appeal;  that,  by  rea- 
son of  the  above,  appellant's  attorneys  were 
led  to  believe  that  appellee's  attorneys  had 
waived  citation,  and  intended  voluntarily  to 
appear  in  this  court  in  said  cause. 

In  addition  to  the  above,  the  record  of  this 
cause  in  this  court  discloses  that  appellant 
has  acted  in  the  utmost  good  faith  in  prose- 
cuting her  appeal.  Within  the  time  limited 
by  statute  she  filed  with  the  clerk  a  printed 
transcript  of  the  record,  filed  her  assignment 
of  errors,  iand  served  a  copy  thereof  on 
appellee's  attorneys,  and  likewise  filed  and 
serred  printed  copies  of  her  brief.  The  court 
has  Jurisdiction  of  the  cause,  but  not  of 
the  appellee,  because  of  the  failure  to  serve 
citation.  All  that  remains  to  give  the  court 
Jurisdiction  over  both  the  cause  and  the 
parties  Is  the  issuance  and  service  of  cita- 
tion. We  are  of  the  opinion  that  the  above 
facts,  all  of  which  are  admitted,  furnish  good 
cause  for  a  denial  of  the  motion  to  dismlBa 
the  appeal,  and  warrant  the  court  In  permlt- 
tiiig  appellant  to  sue  out  and  serve  citation 
on  appellee.  The  court  is  always  reluctant 
'to  dispose  of  any  cause  except  upon  the  mer^ 
Its  of  the  questions  Involved,  unless  required 
to  do  so  by  plain  and  explicit  provisions  of 
the  statute,  rule  of  court,  or  established  pro- 
cedure. 

For  the  reasons  stated,  the  motion  to  dis- 
miss the  appeal  will  be  denied  at  this  time, 
and  appellant  will  be  given  the  right  to  sue 
out  and  serve  citation,  and  It  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


(U  N.  M.  503) 

SOUTHARD   V.   LATHAM. 

.  (Supreme  Ck>nrt  of  New  Mexico.    Jan.  10, 
1914.) 

(Syllttlu*  ty  the  Oomrt) 

1.  Bills  and  Notes  (§(  215,  351,  44?*)— As- 
BiONUENT— Right  of  Action— Defenses. 

The  indorsement  and  delivery  of  a  prom- 
iasory  note  operates  as  an  assignment  where 
the  note  is  noonegotiable,  and  the  assignee,  un- 
der the  statutes  of  New  Mexico,  may  sue  there- 
on in  bis  own  name.  Where  a  note  is  trans- 
ferred after  maturity,  it  is  subject  to  defenses 
existing  between  the  payee  and  payor,  and  the 
question  of  its  negotiability  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  616,  878-881,  882^-886, 
1377-1380,  1383-1392,  1394-1423;  Dec  Dig. 
H  215,  361,  443.*] 

2.  Salxs  (!  241*)— Bona  Fidk  Puborasxbs— 
Violation  of  Restbainino  Obdkb. 

Transfers  of  property  made  to'  innocent 
titird  parties.  In  violation  of  a  restraining  or- 


der, are  not  void  nor  voidable  because  made  In 
disregard  of  such  order. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dfe.  IS  692-696,  698;    Dec.  Dig.  {  241.*] 

3.  Pbincipal  and  Subett  (S  108*)- Release 
of  Subett— Extension  of  Time. 

A  surety  on  a  promissory  note  is  not  dis- 
charged from  liability  by  an  extension  of  time 
granted  the  principal  where  the  makers  are 
not  precluded  from  paying  the  note  prior  to  the 
expiration  of  such  an  extension,  and  the  ex- 
tension granted  was  without  consideration. 

[Ed.  Note.— -For  other  cases,  see  Principal  and 
Surety,   Cent.  Dig.  S|  213-218;    Dec.  Dig.   { 

4.  Appeal  and  Bbrob  ((  273*)— Bsobftions— 
Sufficiency- Findings  of  Fact. 

An  exception  to  findings  of  fact  made  by 
the  trial  conrt  must  specify  the  particular 
finding  or  findings  objected  to  where  more  than 
one  finding  is  made,  and  a  general  objection  is 
insufficient  to  present  any  question  for  review, 
unless  all  the  findings  are  incorrect,  and  an  ob- 
jection to  a  finding,  where  no  requested  finding 
on  the  proposition  is  asked,  which  points  out 
counsel's  theory  or  contention,  shomd  clearly 
indicate  the  claimed  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
BMor,  Cent.  Dig.  {$  1590,  1606,  1©0-1623, 
1625-1830,  1764;   Dec.  Dig.  {  273.*] 

Appeal  from  DiiArlct  Omrt,  Sierra  County; 
Mechem,  Judge> 

Action  by  E.  E.  Southard  against  J.  H. 
r^athnm.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Edward  D.  Tlttman,  of  HlUsboro,  for  ap- 
pellant. H.  A.  Wolford,  of  HUlsboro,  for  ap- 
pellee. 


ROBERTS,  0.  J.  On  the  5th  day  of  Jan- 
nary,  1907,  the  appellant,  Frank  D.  Morgans, 
and  U.  Lk  Roper  executed  a  promissory  note 
payable  to  Ed  Fatten  for  $2,000,  bearing  in- 
terest at  12  per  cent  per  annum,  payable 
60  days  after  date.  The  note  was  In  the  usual 
form,  with  the  exception  of  the  following 
stipulation,  viz.:  "A  failure  to  pay  any  of 
said  interest  when  due  shall  cause  the  whole 
note  to  be  counted  as  principal  at  the  option 
of  the  holder  of  the  note."  In  1912,  for  a 
valuable  consideration.  Patten  transferred 
the  note  to  the  appellee  by  the  following  in- 
dorsement written  on  the  back  of  the  note, 
viz.:  "Pay  to  the  order  of  E.  E.  Southard. 
Ekl  Patten."  Which  Indorsement  was  accom- 
panied by  a  delivery  of  the  note.  This  action 
was  Instituted  in  the  court  below  to  recover 
from  Latham  the  balance  due  .on  the  note. 
To  the  complaint,  appellant  demurred,  on  the 
ground  that  the  note  was  not  negotiable  un- 
der the  -laws  of  this  state ;  hence  a  failure 
to  state  a  cause  of  action.  The  demurrer 
was  overruled,  which  is  assigned  as  error. 

[1]  The  note,  having  been  transferred  after 
maturity,  would  be  subject  to  defenses  exist- 
ing betwe«i  the  payee  and  payors,  and  the 
question  as  to  whether  the  note  was  nego- 
tiable or  nonnegotlable  is  Immaterial.  The 
indorsement  and  d^very  of  the  note  operated 
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a»  an  assignment,  even  though  the  note 
should  be  treated  as  nonnegotlable  (Mer- 
chants' National  Bank  v.  Gregg,  lOT  Mich. 
146,  64  N.  W.  1052),  and  appellee  had  the 
right,  under  our  statute,  to  sue  thereon  In 
bis  own  name.  This  being  true,  the  court 
properly  sustained  the  demurrer. 

[2]  One  ground  of  defense  set  up  by  the  de- 
fendant in  his  answer  was  that  the  original 
payee  of  the  note,  Patten,  had  been,  prior  to 
the  negotlotion  of  the  note  to  appellee,  enjoin- 
ed by  the  district  court  of  Sierra  county  from 
transferring  or  seUing  any  of  his  property; 
that  the  negotiation  of  the  note  to  appellee 
was  in  violation  of  such  testraining  order. 
To  this  paragraph  of  answer,  a  demurrer  was 
sustained.  The  action  of  the  court  In  sustain- 
ing the  demurrer  is  assigned  as  error.  But 
clearly  the  fact  alleged  constituted  no  de- 
fensje.  Appellee  was  not  a  party  to  the  in- 
junction proceedings,  and  is  not  shown  to 
baye  had  notice  thereof.  The  remedy  for  the 
violation  of  a  restraining  order  is  punish- 
ment for  contempt  of  court.  Transfers  of 
property  made  to  innocent  third  parties,  in 
violation  of  a  restraining  order,  are  not  void 
nor  voidable  because  made  In  disregard  of 
such  an  order.  The  facts  set  up  in  the  above 
paragraph  of  the  answer  constituted  no  de- 
fense, and  the  demurrer  was  properly  sus- 
tained. 

On  the  back  of  the  note  in  question  appear- 
ed an  indorsement:  "For  collection,  pay  to 
F.  A.  Hodges  or  order,  without  recourse  on 
me.  Ed  Patten."  Appellant '  asked  appellee 
If  this  Indorsement  was  on  the  note  at  the 
time  be  purchased  It,  to  which  inquiry  the 
court  sustained  an  objection.  Of  this  ruling 
appellant  complains;  but  he  has  failed  to 
point  out  in  what  manner  hla  rights  were 
prejudiced  thereby.  Where  a  party  com- 
plains of  an  erroneous  ruling  by  the  court, 
In  excluding  or  admitting  evidence^  it  Is  In- 
cumbent upon  him  to  show  Injury  thereby. 

[3]  Appellant's  assignmenta  of  error  4,  6, 
6,  7,  8,  11,  12,  and  13  will  all  be  considered 
together,  because,  in  so  far  as  any  of  said  as- 
signments merit  consideration,  they  question 
the  sufilciency  of  the  proof  to  support  the 
findings  made  by  the  court  The  note  in 
question  was  a  joint  and  several  obligation, 
and  was  signed  by  Latham,  Morgans,  and 
Roper.  Appellant  contends  that  he  waa  sure- 
ty for  Roper;  that  such  fact  was  known  to 
Patten ;  that  Patten  agreed  with  Roper  to  ex- 
tend the  tim0  of  payment  of  the  note;  and 
that  said  agreement  was  based  upon  a  suf- 
ficient consideration,  and  that  he  was  there- 
by discharged.  Waiving  the.  questisu  as  to 
whether  Latham  was  principal  or  surety,  and 
the  knowledge  of  Patten  as  to  his  status, 
which,  upon  the  evidence,  would  seemingly 
necessarily  be  resolved  against  appellant,  we 
will  proceed  to  Inquire  into  the  effect  of  the 
extension  granted  by  Patten  to  Roper,  for  It 
wlU  be  seen  that,  if  such  extension?,  so  grant- 
ed, did  not  release  the  surety.  If  Latham  be 
treated  as  such,  it  becomes  Immaterial  as 


to  whether  Latham  was  the  principal  prom- 
isor, or  only  a  surety  for  Roper.  Memoran- 
dums of  extensions  of  time  for  the  payment 
of  the  note  were  Indorsed  upon  the  back 
thereof  In  four  instances,  all,  however,  of 
the  same  tenor.  We  quote  the  last  extension 
80  indorsed:  "I  herewith  extend  the  time  of 
payment  on  this  note  to  the  15th  day  of  April, 
1910.  Ed  Patten."  This  extension,  it  will 
be  noted,  was  a  mere  forbearance  on  the  part 
of  Patten  not  to  exact  payment  until  a  cer- 
tain date.  The  makers  of  the  note  were  not 
precluded  from  paying  It  at  any  time.  No 
consideration  for  the  extension  was  stated, 
and  the  evidence  did  not  disclose  any.  ~The 
trial  court  found  there  was  no  consideration 
therefor.  There  was  no  new  agreement  even 
to  pay  the  same  rate  of  Interest  stipulated  In 
the  note.  Under  practically  all  the  authorities 
such  an  extension  would  not  release  the  sure- 
ty. Even  bad  Roper  agreed  to  pay  the  same 
rate  of  interest  provided  for  by  the  note  as 
a  consideration  for  the  extention,  such  a 
promise  would  not  support  the  stipulation, 
according  to  the  weight  or  authority,  both 
English  and  American.  Daniel  on  Negotiable 
Instruments  (5th  Ed.)  I  1317a;  Abel  v.  Al- 
exander, 45  Ind.  523,  16  Am.  Rep.  270;  Reyn- 
olds V.  Ward  et  al.,  6  Wend.  (N.  Y.)  602; 
Tatum  V.  Morgan,  108  Ga.  336,  33  S.  E.  940; 
Fanning  v.  Murphy,  126  Wis.  538,  105  N.  W. 
1056,  4  L.  R.  A.  (N.  S.)  666,  110  Am.  St  Rep. 
946,  6  Ann.  Oa&  435;  Olmstead  v.  Latimer, 
158  N.  T.  313,  63  N.  B.  5,  43  L.  R.  A.  685. 

In  the  case  of  Fanning  v.  Murphy,  supra,  ' 
the  following  memorandum  was  indorsed  up- 
on the  note:  '^hls  note,  by  mutual  agree- 
ment, is  extended  for  one  year  from  April 
15,  1893,  at  eight  per  cent,  payable  semi- 
annually; Interest  having  been  paid  to 
April  15,  1803,  and  all  coupons  surrender- 
ed." The  note  provided  for  8  per  cent.  In- 
terest The  court  say:  "A  debtor's  promise 
to  pay  interest  on  an  existing  contract  and 
according  to  Its  terms  during  a  period  of  de- 
lay in  the  enforcement  thereof  is  a  promise 
to  do  precisely  what  he  is  bound  to  do  with- 
out a  promise.  'If  the  debtor's  promise  to . 
pay  Interest  creates  no  additional  obliga- 
tion, It  is  no  consideration  for  a  contract  to 
delay.'  Sully  v.  ChUdress,  106  Tenn.  100, 
60  S.  W.  499  [82  Am.  St  Rep.  875] ;  HoweU 
V.  Sevier,  1  Lea  (Tenn.)  360  (27  Am.  Rep. 
771];  Tatum  v.  Morgan,  108  Ga.  336,  33  S.  E. 
940 ;  Harburg  v.  Kumpf,  151  Mo.  16,  52  8.  W. 
10;  La  Belle  Savings  Bank  v.  Taylor,  60 
Mo.  App.  99.  All  elementary  writers,  as  be- 
fore stated,  so  far  as  we  can  discover,  are 
In  harmony  with  these  authorities.  1 
Brandat  Suretyship  (3d  Ed.)  f  388 ;  2  Ran- 
dolph, Com.  Paper  (2d  Ed.)  {  678 ;  2  Daniel, 
Neg.  Inst  (6th  Ed.)  |  1317a." 

In  the  case  of  Olmstead  v.  Latimer,  supra;' 
the  agreement  for  the  extention  was  leduceA 
to  writing,  and  signed  by  the  payee.  It  was 
subject  to  the  terms  and  rate  of  Interest 
specified  In   the  original   undertaking.    The 
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court.  In  an  opinion  written  by  Chief  Justice 
Parker,  held  that  the  extension  of  the  time 
for  payment  of  a  mortgage,  made  by  a  writ- 
ten agreement  which  is  not  based  on  any 
consideration.  Is  Inraltd.  In  this  opinion 
the  New  York  cases  are  reviewed  and  shown 
to  be  In  accord  on  the  proposition. 

From  the  abovel  it  will  be  seen  that  a  fur- 
ther discussion  of  the  subject  would  be 
fnittless;  that  there  was  no  valid  agree- 
ment for  the  extension  of  the  time  of  pay- 
ment; that  the  debtor,  by  the  agreement, 
was  not  precluded  from  paying  the  note 
during  the  term  x>t  the  extension;  and 
therefore  the  surety,  if  Latham  be  treated 
as  such,  was  not  discharged. 

[4]  Appellant  complains  of  the  findings 
made  by  the  court  as  to  the  amount  due  on 
the  note,  as  interest,  and  the  attorney's  fee 
Allowed.  These  questions,  however,  were 
not  called  to  the  attention  of  the  trial  court, 
either  by  requested  findings  or  objection 
and  exception  to  the  findings  made,  and 
this  court  will  therefore  not  consider  the 
alleged  errors.  We  have  determined  that  the 
findings  made  by  the  court  as  to  the  liability 
of  Latham  were  correct  This  being  true, 
all  the  findings  were  not  incorrect,  and  a 
general  objection  to  such  findings  is  not 
sufllclent  to  present  for  review  objections 
to  particular  findings.  The  rule  is  thus 
stated  in  8  Am.  Ency.  PI.  &  Pr.  276:  "The 
exceptions  must  specify  the  particular  find- 
ing or  findings  objected  to.  A  general  ob- 
jection will  be  insufficient,  unless  all  the 
fiudlngs  are  incorrect,  or  unless  the  finding 
contains  only  one  proposition;  and  the  ob- 
jection should  suggest  In  what  respect  the 
proof  Is  deficient." 

Finding  no  error  in  the  record,  the  Judg- 
ihent  of  the  lower  court  Is  affirmed,  and  It  is 
so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


(IS  N.  M.  462) 

NOTESTINB  v.  ROGERS. 


(Supreme  Court  of  New  Mexico. 
1914.) 


Jan.  10, 


(Syttahtu  by  the  Court.) 

Habeas  Oobpub  ({  113*)— Riohi  or  Appkal 
— Obdeb  of  Dischabob. 

Ad  order  in  habeas  corpus  proceedings  dis- 
charging petitioner  is  not  appealable,  in  the 
absence  of  a  statute  granting  such  right 

[EM.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {{  102-115 ;   Dec.  Dig.  {  113.*] 

Appeal  from  District  Court,  Chaves  Coun- 
ty;   McClure,  Judge. 

Habeas  corpus  by  Charles  Notestine 
against  W.  B.  Rogers.  From  a  Judgment  dis- 
charging petitioner,  defendant  appeals.  Ap- 
peal dismissed. 


D.  W.  Eailott,  of  Roswell,  for  appellant 
O.  O.  Askren,  of  Roswell,  for  appellee 

ROBERTS,  O.  J.  Appellee  was  arrested 
and  held  in  custody  by  appellant,  who  was 
the  marshal  of  the  village  of  Dexter,  in  Cha- 
ves county,  N.  M.,  under  and  by  virtue  of  a 
warrant  issued  by  a  Justice  of  the  peace, 
filed  with  him  against  appellee,  charging  him 
with  a  violation  of  an  ordinance  of  said  vil- 
lage of  Dexter.  Application  was  made  to 
the  Judge  of  the  Fifth  Judicial  dUtrlct  for  a 
writ  of  habeas  corpus  by  appellee,  and,  upon 
the  hearing,  he  was  discharged  from  the 
custody  of  the  marshal.  From  the  order 
made,  the  town  marshal  prosecutes  this  ap> 
peal,  which  appellee  has  moved  to  dismiss, 
upon  the  ground  that  no  appeal  can  be  taken 
from  an  order  made  in  habeas  corpus  pro- 
ceeding, either  discharging  or  remanding  a 
petitioner, 

The  prevailing  doctrine  in  the  state  courts 
of  this  country  is  thus  stated  In  9  Am.  &  Eng. 
Ency.  PI.  &  Pr.  1072:  "Independent  of  statu- 
tory provisions,  the  best  doctrine  appears  to 
be  that  a  decision  in  a  habeas  corpus  case  is 
not  of  that  final  and  conclusive  character 
necessary  to  support  a  review  by  writ  of 
error,  and  that  no  right  of  appeal  exists." 

The  text  is  supported  by  the  great  weight  of 
authority,  as  will  be  seen  from  an  examina- 
tion of  the  case  notes  appended  to  the  follow- 
ing cases,  reported  In  Ann,  Cas.,  viz.:  Wise- 
ner  v.  Burrell,  Ann.  Cas.  1912D,  356;  Bleak- 
ley  V.  Smart,  11  Ann.  Cas.  125;  Cormack  v. 
Marshall,  1  Ann.  Cas.  256.  And  see,  also, 
an  extensive  case  note  to  the  case  of  Wlsener 
V.  Burrell,  34  L.  R.  A.  (N.  S.)  755.  WhUe  the 
great  weight  of  authority  supports  the  text 
above  quoted,  some  courts  hold  otherwise. 
The  best  reasoned  case  to  the  contrary  which 
has  been  called  to  our  attention  is  that  of 
Winnovlch  v.  Emery,  33  Utah,  345,  93  Pac. 
988;  but  an  examination  of  the  cases  cited  by 
the  Utah  court  in  support  of  Its  holding  will 
show  that  some,  but  not  all,  of  the  cases  upon 
which  it  relies  for  support  were  based  upon 
statutes  granting  the  right  of  appeal. 

In  this  state  the  right  of  aiipeal  In  such 
cases  is  not  granted  by  statute,  unless  it  is 
conferred  by  section  1,  c.  57,  S.  L.  1907, 
which  reads  as  follows:  "Any  person  ag- 
grieved by  any  final  Judgment  or  decision  of 
any  district  court  in  any  dvll  cause  may,  at 
his  election,  take  an  appeal  or  sue  out  a  writ 
of  error  to  the  Supreme  Court  of  the  territory 
at  any  time  within  one  year  from  the  date  of 
the  entry  of  the  same." 

Did  the  Legislature  intend  that  habeas  cor- 
pus proceedings  should  be  governed  by  the 
provisions  of  said  chapter  57,  supra?  If  so, 
then  the  speedy  remedy  which  this  great  writ 
was  designed  to  afl^ord  to  a  party  unlaw- 
fully deprived  of  his  liberty  would  not  be 
available  in  this  state.  By  section  16  of  said 
chapter  67,  the  appellant  may  file  a  superse- 
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deas  bond,  the  amonnt  of  which  In  a  case  like 
thla  would  be  fixed  by  tbe  judge  of  the  dls* 
trict  court,  which  would  stay  the  execution  of 
the  Judgment,  and  prevent  the  discharge  of 
the  petitioner.  By  section  21  of  said  act,  aa 
amended  by  section  2,  c.  120,  S.  L.  1909,  the 
appellant  wonld  have  130  days  In  which  to 
perfect  the  appeal,  and.  If  the  case  followed 
the  ordinary  course  It  would  probably  be  6 
months  before  the  appeal  could  be  heard, 
should  appellant  desire  to  delay  the  same. 
It  will  thus  be  seen  that  the  appellate  proce- 
dure act  makes  no  appropriate  provision  for 
the  review  of  habeas  corpus  proceedings. 
Elaborate  and  spedSc  provisions  governing 
the  exercise  of  the  right  to  the  writ  of  habeas 
corpus  are  found  In  the  Complied  Laws  of 
1897  (sections  2781  to  2817,  Inclusive);  but 
no  right  of  appeal  Is  expressly  or  Impliedly 
granted  by  the  act  from  which  said  sections 
were  taken.  Chapter  1,  S.  L.  1884.  Under 
section  2783,  the  petitioner  was  authorized  to 
apply  for  the  writ  to  the  Supreme  or  district 
court,  or  to  any  Judge  thereof  who  was  In 
the  district  where  the  prisoner  was  detained, 
or,  If  the  Judge  In  such  district  had  refused 
to  grant  a  writ,  then  petitioner  might  apply 
to  any  Judge  of  any  other  district  In  other 
words,  he  could  exhaust  the  whole  Judicial 
power  of  the  territory,  by  repeated  applica- 
tions, until  he  secured  his  release.  And  al- 
though he  might  be  discharged,  he  could  be 
again  arrested  and  imprisoned  upon  tbe  same 
charge.  If  "Indicted  therefor,  convicted  there- 
for, or  committed  for  want  of  ball  by  some 
court  of  record  having  Jurisdiction  of  the 
cause,"  etc.  Section  2808,  C.  L.  1897.  As  was 
well  said  by  the  Criminal  Court  of  Appeals  of 
Oklahoma,  in  the  case  of  Ex  parte  Johnson, 
1  Okl.  Cr.  414,  98  Pac.  461:  "Had  It  been 
Intended  to  provide  for  appeals  In  habeas 
corpus,  some  appropriate  provision  would 
have  been  made.  Its  omission  affords  the 
best  evidence  to  the  contrary,  and,  If  any- 
thing Is  wanting  to  remove  all  doubt.  It  will 
be  found  In  the  nature  and  object  of  this 
great  writ  as  a  constitutional  right;  Its  pur- 
pose being  to  afford  a  speedy  remedy  to  a 
party  unjustly  accused  of  the  commission  of 
a  crime  without  obstructing  or  delaying  pub- 
lic Justice,  both  of  which  objects  would  be  de- 
feated by  the  delays  consequent  upon  an  ap- 
peal. Any  other  rule  would  operate  practi- 
cally to  subvert  the  constitutional  safegunrds 
and  the  fundamental  rights  of  the  citizen." 

That  the  Legislature  could  provide  for  ap- 
peals In  such  cases  Is  not  doubted;  but  un- 
til It  does  so  in  clear  and  unequivocal  lan- 
guage, and  under  suitable  regulations  which 
do  not  impair  the  constitutional  provisions 
governing  the  right  to  the  writ,  the  courts 
win  deny  such  right 

For  the  reasons  stated,  tbe  appeal  will  be 
dismissed,  and  it  Is  so  ordered. 

HANNA  and  PABKEB,   JJ.,  concur. 


(18  N.  U.  480) 
8TATB  T.  ROBBBTS  et  at 

(Supreme  0»nrt  of  New  Mexico.    Jan.  10^ 
1914.) 

(Byllttlut  ly  the  Court.) 

1.  InnicTifKNT  Ann  Infobmatioh  (|  OS*)— 
Labceny  (I  84*)  —  IWDiorMTNT  —  SuFn- 
cnutcT. 

Where,  in  a  prosecution  instituted  for  ■ 
violation  of  section  79,  Comp.  Laws  1897,  the 
indictment  charges  that  the  defendants  "then 
and  there  unlawfully  and  feloniously  did  take, 
steal,  and  knowingly  drive  away,  etc.,  the 
animal  in  question,  it  is  not  necessary  to  far* 
ther  allege  that  the  owner  waa  thereby  deprived 
of  the  immediate  possession  of  the  animaL 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  (  185;  Dec.  Dig. 
I  63;*  Larceny,  Cent  Dig.  {S  61,  94,  95;  Dec. 
Dig.  I  84.*] 

2.  CannwAi   Law    (S   1159*)— Appeal— Via- 

DICT— BVIDEWCE. 

Tbe  verdict  of  a  Jury  will  not  be  set  aside 
on  appeal  when  it  is  supported  by  substantial 

evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent   Dig.   §S  8074-3083;    Dec   Dig.  i 

3.  Witnesses  (J  830*)— Cboss-Ezajhratiok— 

IlTPEACHUENT. 

Upon  cross-examination  the  state  has  the 
right  to  expose  to  the  Jury  the  relations  existing 
between  the  witnesses  testifying  and  the  defend- 
ant, and  the  fact  that  the  witnesses  have  been 
frequentiy  used  by  the  defendant  to  establish 
an  alibi  was  proper  to  go  to  the  jury  for  the 
purpose  of  weakenin|;  tbe  evidence  pven  by  the 
witnesses  on  their  direct  examination. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {f  1106-1108;  Dec.  Dig.  §  330.*] 

4.  Witnesses  ({  872*)— Evidence— Intebesi 
or  Witnesses. 

B>ridence  that  a  witness  for  the  state  ex- 
pects to  receive  a  reward  upon  conviction  of 
the  accused  can  properly  be  elicited  upon  croes- 
ezamination  of  such  witness  for  tbe  purpose  of 
showing  his  Interest  in  the  result  of  the  pros- 
ecution. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  8S  1192-1199;    Dec.  Dig.  S  372.»] 

6.  Witnesses  (|  372*)— EhriDEHCK— Intebest 
OF  Witnesses. 

Such  witnesses,  however,  cannot  be  interro- 
gated as  to  a  reward  offered  for  the  arrest  and 
conviction  of  parties  other  than  the  defendants, 
or  in  which  the  witness  had  no  prospective  in- 
terest. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  8i  1192-1199 ;  Dec.  Dig.  i  372.*] 

6.  Witnesses  (J  287*)  —  Examination  —  Ex- 
planation OF  TESTIMONY. 

Where,  on  cross-examination,  a  witness  is 
asked  a  question,  the  answer  to  which  calls  for 
an  explanation,  the  adverse  party  has  tbe  right 
on  redirect  examination,  to  ask  the  witness  to 
explain  the  same. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {{  930,  1000-1002;  Dec  Dig.  f 
287.*] 

Appeal  from  District  Court,  San  Miguel 
County;  Leahy,  Judge. 

Louis  Roberts  and  another  were  convicted 
of  larceny,  and  appeal.  •  Affirmed. 
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C.  H.  Hlttaon  and  C.  G.  DavldBon,  both  of 
Tacnmcarl,  for  appellanta  E.  P.  Davies, 
Asst  Atty.  Oen.,  for  tbe  Stat& 

ROBETtTS,  G.  3.  [1]  Omitting  formal 
parts,  the  indictment  to  whtdi  defendants 
pleaded  not  gnllty,  and  upon  which  they 
were  tried  and  convicted,  reads  as  follows: 
"That  Louis  Roberts  and  John  Lumpkin, 
late  of  the  county  of  San  Miguel,  state  of 
New  Mexico,  on  the  28tb  day  of  July,  in 
the  year  of  our  Lord  1912,  at  the  county  of 
.San  Miguel  aforesaid,  one  head  of  neat 
cattle,  of  tbe  value  of  fl6,  of  the  property 
of  the  Red  River  Valley  Company,  then  and 
there  being,  unlawfully  and  felonlonsly  did 
take,  steal,  and  knowingly  drive  away,  con- 
trary to  the  form  of  the  statute,"  etc.  Ap- 
pellants contend  that  tbe  indictment  is  de- 
fective and  insufficient,  because  of  its  fail- 
ure to  allege  that  the  owner  was  deprived  of 
the  possession  of  the  animal  in  question. 
Tbe  indictment  was  predicated  upon  section 
79,  C.  L.  1897,  which,  in  so  far  as  pertinent, 
reads  as  follows:  "Any  person  who  shall 
steal,  embezzle  or  knowingly  kiU,  sell,  drive, 
lead  or  ride  away,  or  in  any  manner  deprive 
the  owner  of  the  immediate  possession  of 
any  neat  cattle  •  •  •  'shall  be  punished 
by  imprisonment,' "  etc. 

The  form  of  Indictment  herein  was  ap- 
proved by  the  territorial  Supreme  Court  in 
tbe  case  of  Territory  v.  Oarda,  12  N.  M. 
87,  76  Pac.  34,  and  has  been  generally  em- 
ployed in  prosecutions  under  this  section 
since  that  case  was  decided.  The  iwint  here 
raised,  however,  was  not  called  to  the  atten- 
tion of  the  court  in  that  case.  The  section 
quoted  was  enacted  for  the  protection  of 
stock  upon  the  range,  and  is  much  broader 
in  its  scope  than  tbe  ordinary  larceny  stat- 
ute. 

"It  enumerates  three  distinct  crimes,  viz.: 
First,  stealing  of  animals,  second,  embez- 
zlement of  aniinals,  and,  third,  knowingly 
killing  or  otherwise  depriving  the  owners  of 
animals  of  their  immediate  possession." 
Territory  v.  Oortez,  15  N.  M.  92,  103  Pac. 
264.  Under  the  third  class  it  will  be  seen 
that  it  is  a  violation  of  the  statute  to  know- 
ingly kill,  sell,  drive,  lead  or  ride  away,  or 
in  any  manner  deprive  the  owner  of  the  im- 
mediate possession  of  any  neat  cattle,  etc. 
The  last  clause  was  inserted  merely  to  cover 
any  method  or  means  which  might  be  em- 
ployed to  deprive  the  owner  of  the  immediate 
possession  of  an  animal,  not  enumerated  by 
the  previous  words  employed,  and  in  charg- 
ing the  offense  it  is  not  necessary  to  allege 
that  tbe  owner  was  deprived  of  the  immedi- 
ate possession  of  the  animal  where  one  of  the 
enumerated  statutory  words  are  employed, 
as  in  this  Indictment.  Here  it  was  alleged 
that  the  defendants  unlawfully  and  feloni- 
ously did  steal,  take,  and  knowingly  drive 
away  the  animal  in  question.  If  they  did 
this,  necessarily  tbe  owner  was  deprived  of 
138  P.— 14 


the  immediate  possession  of  the  animal,  and 
such  an  allegation  would  have  beea  merely 
a  conclusion  drawn  from  the  facts  previously 
stated. 

"Facts  and  not  conclusions  must  be  aver- 
red in  an  Indictment;  but  matters  of  neces< 
sary  Inference  or  conclusion  from  the  facts 
averred  need  not  be  alleged."  22  Cyc.  803. 
The  indictment  was  sufficient. 

[2]  The  appellants,  in  the  third,  fourth, 
and  fifth  points  of  their  brief,  contend  (a) 
that  the  evidence  as  to  the  ownership  of  the 
animal  in  question  was  insufficient,  (b)  that 
there  was  not  suffid^it  evidence  as  to  the 
identity  of  the  defendants,  and  (c)  the  evi- 
dence was  insufficient  to  prove  the  asporta- 
tion of  the  animal.  Upon  each  of  these 
questions,  however,  there  was  substantial 
evidence  which,  if  believed  by  the  Jury, 
warranted  the  verdict  It  has  been  uniformly 
held  in  this  Jurisdiction  that  a  verdict  will 
not  be  set  aside  when  it  is  supported  by  sub- 
stantial evidence.  Territory  v.  Trapp,  16  N. 
M.  700,  120  Pac.  702. 

[3]  The  defense  Interposed  by  appellants 
was  an  alibi,  to  substantiate  which  James 
Bell  and  J.  W.  Dickey  were  called  as  wit- 
nesses. Upon  cross-examination  the  state 
asked  Bell  if  he  had  not  testified  on  behalf 
of  Louis  Roberts  before,  and  if  he  was  not 
surety  on  his  bond,  and  if  he  had  not  there- 
tofore been  surety  for  him  in  criminal  cases, 
all  of  which  questions  were  answered  in  the 
affirmative.  Dickey  was  asked  how  many 
times  he  had  been  used  as  a  witness  by  de- 
fendant Louis  Roberts  to  establish  an  alibi 
in  cases  where  Roberts  was  accused  of  steal- 
ing' cattle,  to  which  he  answered,  "Three 
dmee."  The  purpose  of  these  questions  was, 
of  course,  to  show  the  friendly  relations 
which  existed  between  the  witnesses  and  the 
accused,  and  to  discredit  their  testimony, 
and  for  such  purpose  was  clearly  admissible. 
The  state  had  the  right  to  expose  to  the 
Jury  tbe  relations  existing  between  the  wit- 
nesses and  the  defendants,  and  the  fact 
that  the  witnesses  had  been  frequently  used 
by  one  of  tbe  defendants  to  establish  an 
alibi  was  proper  to  go  to  the  Jury  for  the 
purpose  of  weakening  the  evidence  given  by 
the  witnesses  on  their  direct  examination. 

"As  a  general  rule  any  matter  which 
tends  either  to  elucidate  or  to  discredit  the 
testimony  given  by  the  witness  is  a  proper 
subject  of  cross-examination.  Accordingly 
a  party  has  a  right  upon  cross-examination 
to  draw  out  anything  which  would  tend  to 
contradict,  weaken,  modify,  or  explain  the 
evidence  given  by  the  witness  on  his  direct 
examination,  or  any  inference  that,  may  re- 
sult from  It  tending  to  support  in  any  de- 
gree the  opposite  side  of  the  case."  40  Cyc. 
2481;  Stete  v.  McGahey,  3  N.  D.  293,  6S 
N.  W.  768. 

[4, 1]  Upon  the  trial  one  of  the  witnesses 
for  the  state  was  asked  and  answered  the 
following  questions  upon  cross-examination: 
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"Q.  Is  It  not  a  fact  diat  you  have  personal 
knowledge  that  the  Red  River  Cattle  Com- 
pany  were  at  that  time  having  a  standing 
reward  of  a  large  amount  of  money  for  the 
arrest  and  detection  of  these  particular  de- 
fendants for  cattle  stealing?  A.  No ;  I  did 
not  know  It  Q.  You  bad  no  knowledge  of 
any  reward  that  was  offered  as  to  these 
boys?  A.  No,  sir.  Q.  Had  you  any  knowl- 
edge of  a  general  reward  at  that  time  for 
the  detection,  and  arrest,  and  punishment 
of  any  persons  charged  with  cattle  stealing 
from  the  Bell  ranch?"  To  the  last  question, 
an  objection  was  interposed,  which  was  sus- 
tained by  the  court  This,  the  appellants 
claim,  was  prejudicial  error. 

Evidence  that  a  witness  for  the  state 
expected  to  receive  a  reward  upon  the  con- 
viction of  the  accused  could  properly  be 
elicited  on  cross-examination  of  such  wit- 
ness, for  the  purpose  of  showing  his  interest 
in  the  result  of  the  prosecution.  The  wit 
ness  had  stated  that  be  had  no  knowledge 
of  any  reward  offered  as  to  these  defendants. 
Let  us  suppose  that.  In  answer  to  the  ex- 
cluded inquiry,  the  witness  had  stated  that 
the  company  bad  a  standing  reward  offered 
for  the  arrest  and  conviction  of  John  Doe 
for  cattle  stealing.  Would  such  fact  have 
any  bearing  upon  the  Issues  being  tried? 
Assuredly  not  Again,  from  the  evidence, 
it  appears  that  the  witness  was  in  the 
employ  of  the  company,  and  that  he  was 
acting  under  directions  and  in  the  line  of 
his  duty  when  he  surprised  the  defendants 
in  the  act  of  driving  away  the  animal  in 
question.  The  fact  that  a  reward  might 
have  been  offered  for  the  arrest  and  convic- 
tion of  the  defendants  could  not  have  in- 
fluenced the  witness  to  color  or  manufacture 
evidence,  unless  he  came  within  the  terms  of 
the  reward,  and  expected  to  profit  thereby. 
The  excluded  question,  it  will  be  seen,  did 
not  bring  either  the  defendants  or  the  wit- 
ness within  its  terms,  and  was  therefore 
properly  excluded.  Error  cannot  be  predi- 
cated upon  the  exclusion  of  a  question  upon 
cross-examination  which  does  not  appear  to 
be  material  or  relevant,  and  where  no  state- 
ment is  made  by  counsel  to  the  court  showing 
the  materiality  or  relevancy  of  such  question. 

[6]  Error  Is  also  assigned  because  the 
court  permitted  the  state,  upon  redirect 
examination,  to  ask  a  witness  why  he  ex- 
pected the  defendants  to  appear  while  he 
and  another  witness  were  watching  for  cat- 
tle thieves.  The  inquiry,  however,  was  open- 
ed by  the  defendants  in  their  cross-examina- 
tion, when  they  asked  the  witness  if  he 
expected,  these  defendants  to  appear  while 
they  were  watching  for  thieves.  The  wit- 
ness answered  that  he  did.  This  fact  hav- 
ing been  brought  out  by  the  defendants,  it 
was  proper  for  the  state  to  go  further  and 
show  why  the  witness  expected  the  defend- 
ants to  appear. 


Finding  no  error  In  the  record,  the  Judg- 
ment of  the  district  court  Is  affirmed,  and 
it  Is  80  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


(«9  Or.  304) 
DBSSINUBR  V.  GEVURTZ  et  alt 
(Supreme   Court   of  Oregon.     Jan.   20,   1914.) 
Tender  (S  19*)— BFrEor — AnmssioN  or  Lia- 

BILITT. 

In  a  suit  to  foreclose  a  mechanic's  lien, 
where  defendants  plead  a  tender  and  state  that 
they  are  ready,  able,  and  willing  to  pay  the 
amount  reasonably  due,  and  offer  Judgment  In 
a  given  sum,  one  of  the  defendants  cannot 
assert  that  be  was  not  liable  on  the  ground  that 
he  was  only  an  agent  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  a  5»-64,  67;    Dec.  Dig.  {  19.«] 

Department  2.  Appeal  from  Circuit  Court, 
Washln£:ton  County;  J.  17.  Campbell,  Judge. 

Suit  by  W.  F.  Dessinger  against  Phillip 
Gevurtz  and  another.  From  a  decree  for 
plaintiff,  defendants  appeal    Affirmed. 

This  is  a  suit  to  foreclose  a  mechanic's 
lien.  Defendants  appeal  from  a  decree  in 
favor  of  plaintiff.  The  plaintiff  entered  into 
a  contract  to  construct  a  five-room,  story  and 
a  half,  frame  dwelling  house,  on  a  certain 
lot  owned  by  Grace  Lancaster,  for  (1,250. 
The  contract  was  made  with  Phillip  Gevurtz 
as  the  agent  of  Grace  Lancaster,  with  whom 
he  was  Interested  in  the  building.  During 
the  erection  of  the  dwelling,  by  agreement 
several  changes  and  additions  were  made  in 
the  plans  and  spedflcatlona  This  necessi- 
tated additional  expense,  for  which  plaintiff 
charged  the  defendants  $351.d0.  They  paid 
$1,000,  leaving  a  balance  of  $601.90  claimed 
by  plaintiff.  The  defendants  allege  and  claim 
that  the  house  was  not  constructed  accord- 
ing to  agreement,  to  their  injury  In  the  sum 
of  $200.  They  plead  a  tender  to  plaintiff  of 
$501.25  and  offer  Judgment  against  Gevurtz 
for  $401.90.  The  trial  court  allowed  the 
plaintiff  $550,  and  $75  attorney's  fees. 

Samuel  C.  May,  of  Portland  (Beach,  Simon 
&  Nelson,  of  Portland,  on  the  brief),  for  ap- 
pellants. A.  C.  Allen,  of  Portland  (Allen  & 
Roberts,  of  Portland,  on  the  brief),  for  re- 
spondent 

BEAN,  X  (after  stating  the  facts  as  above). 
The  main  argument  in  favor  of  defendants 
is  that  Gevurtz  is  not  liable  as  he  was  only 
an  agent  This  question  is  disposed  of  by  the 
defendants'  answer,  in  which  Is  pleaded  a. 
tender,  and  whl(A  states  that  they  are  ready, 
able,  and  willing  to  pay  the  amount  reason- 
abl7  due;  therefore  Gevurtz  admits  his  Ua- 
blUty. 

Plaintiff  was  an  original  contractor  and 
ffied  his  claim  of  lien  vrithin  60  days  after 
the  completion  of  the  contract,  as  provided 
by  section  7420,  L.  O.  L.  The  only  question 
for  determination  is  as  to  the  fulfillment  of 
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tbe  contract  as  modified.  Conforming  to  the 
changes  in  the  contract,  the  plaintiff  built 
the  house  with  a  full  basement  Instead  of 
a  half,  put  up  plate  rails,  tinted  the  rooms, 
constructed  a  dormer,  bnilt  a  back  porch, 
finished  the  second  half  story  and  built 
stairs  thereto,  and  made  several  minor 
changes  as  suggested  by  the  defendants.  ▲ 
careful  examination  of  the  evidence  leads 
us  to  believe  that  the  amount  allowed  by  the 
trial  court  after  a  thorough  hearing,  being 
$300  in  addition  to  the  contract  price,  was 
reasonable  and  fair. 

The  decree  of  the  lower  court  is  therefore 
aflSnned. 

EAKIN  and  McNART,  JJ.,  concur.    Mc- 
BRIDE,  C  J.,  not  sitting. 


(69  Or.  210) 

In  re  8CHOLLMBTE!B.t 
(Supreme  Court  of  Oregon.    Jan.  20,  1914.) 

1.  Waters  and  Water  C0T7bsb8  (J  48*)— Nat- 
UEAL  Watbb  Coubsks— Bipabian  Rights 
— Eftbct  of  Appbopbiation. 

One  who  seeks  to  appropriate  a  fixed 
amount  of  water  from  a  stream  thereby  waives 
bis  riparian  rights,  though  the  stream  runs 
through  bis  land,  and  the  diversion  works  he 
proposes  to  install  wonld  be  entirely  upon  bis 
land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  88;  Dec.  Dig.  § 
48.*] 

2.  Watxbs  ahd  Wateb  Covbses  ({  143*)  — 
ApPBoPBiATion  OF  Wateb  Bights— Pbiobi- 

TUSS. 

Neither  a  prior  appropriator  of  water  for 
domestic  purposes  nor  a  subsequent  appropri- 
ator for  a  municipal  water  supply  will  be  al- 
lowed to  monopolize  the  waters  of  a  stream  or 
to  obtain  more  than  can  be  reasonably  applied 
to  beneficial  uses. 

[Ed.  Note. — For  other  cases,  see  Waters  and 

Water  Courses,  Cent.  Dig.  f  162;  Dec  Dig.  { 

3.  Watkbs  and  Watbb  Coubskb  ({  19*)  — 
Appbopbiahon  of  Wateb  Rights— Pbiobi- 

TIES. 

L.  O.  L.  S  6827,  providing  that  the  propos- 
ed use  of  water  to  be  appropriated  conflicts 
with  determined  rights  or  is  a  menace  to  the 
safety  and  welfare  of  the  public,  the  applica- 
tion shall  be  referred  to  the  board  of  control 
for  consideration,  and  that  applications  for  mu- 
nicipal water  supplies  may  be  approved  to  the 
exclusion  of  all  subsequent  applications,  does 
not  give  precedence  to  a  municipal  corporation 
or  one  intending  to  supply  water  to  a  town  or 
its  inhabitants,  over  prior  claimants. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §|  11, 12;  Dec.  Dig. 
I  19.*] 

4.  Watebs  and  Wateb  Coubsb's  (§  24*)— Ap- 
PBOPBiATioN  or  Wateb  Rights  —  Pbiobi- 

TIBB. 

A  subsequent  application  for  a  permit  to 
appropriate  water  for  a  municipal  supply  may 
constitute  a  substantial  reason  for  the  allow- 
ance to  a  prior  applicant  of  a  less  amount  than 
lie  applied  for  for  domestic  purposes,  within  L. 
O.  L.  i  6627,  providing  that  an  application  may 
be  approved  for  a  less  amount  than  is  applied 
for,  if  substantial  reasons  exist  therefor. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  $  16;  Dec.  Dig.  i 
24.*] 


6.  Watebs  and  Wateb  Oodbseb  (i  24*)— Ap- 
PBOPBiATioN    OF   Wateb    Rights— Fbiobi- 

TIES. 

Where  a  stream  measures  Ss'/ios  cubic 
feet  of  water  per  second  at  low  water,  and  a 
subsequent  appropriator  for  a  municipal  water 
supply  has  diverted  water  by  a  pipe  flowing 
"/lOft  cubic  feet  per  second,  a  prior  applicant 
for  8  feet  per  second,  who  has  a  dairy  farm 
with  10  to  14  milch  cows,  4  horses,  and  6  bogs, 
and  wishes  to  use  the  water  for  domestic  and 
farm  power  purposes  and  domestic  supply,  will 
be  allowed  Sst/io  cubic  feet  per  second,  the 
subsequent  appropriator  t'/ioo  cubic  feet  per 
second,  and  the  remainder  be  allowed  to  flow 
to  the  intake  of  the  prior  appropriator. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  16;  Dec.  Dig.  I 
24.*] 

Department  1.  Appeal^  from  Clrcnlt  Coart, 
l^lamook  County ;  Percy  R.  Kelly,  Judge. 

Application  by  H.  SchoUmeyer  for  permis- 
sion to  appropriate  the  waters  of  Bobs  creek, 
in  Tillamook  county.  From  a  decree  of  the 
circuit  court  aflSrmlng  a  decision  of  the  state 
water  board  refusing  the  application  as 
against  the  subsequent  application  of  one 
Anderson,  the  applicant  appeals.    Modified. 

The  state  water  board  refused  the  applica- 
tion of  H.  Schollmeyer,  filed  February  25, 
1911,  for  permission  to  appropriate  the  wat- 
ers of  Bobs  creelE,  flowing  through  bis  premi- 
ses in  Tillamook  county,  as  against  the  sub- 
sequent application  of  one  Anderson,  filed 
March  9, 1911,  to  appropriate  the  same  waters 
at  a  higher  point  of  diversion.  Aggrieved  by 
this  ruling,  Schollmeyer  appealed  to  the  cir- 
cuit court  of  Marlon  county,  Or.,  and,  from 
an  adverse  decision  there,  appeals  to  this 
court. 

Ralph  R.  Dnnlway  and  Will  R.  King,  both 
of  Portland  (King  ft  Saxton,  of  Portland,  oa 
the  brief),  for  appellant  A.  M.  Crawford, 
of  Salem,  and  M.  J.  Oersonl,  of  Nehalem,  for 
respondenta 

BURNETT,  J.  [1]  Although  Bobs  creek 
runs  through  the  lands  of  the  petitioner, 
Schollmeyer,  and  the  diversion  works  which 
he  proposes  to  install  would  be  entirely  upon 
bis  own  land,  yet  he  cannot  claim  anything 
as  a  riparian  proprietor  in  this  proceeding. 
Because  he  seeks  to  appropriate  a  fixed 
amount  of  water  from  the  stream,  he  thereby 
waives  bis  rights  as  a  riparian  proprietor 
and  must  stand  or  fall  in  this  proceeding  as 
an  appropriator.  Low  v.  Schaffer,  24  Or.  239, 
33  Pac.  678 ;  North  Powder  Co.  v.  Coughan- 
our,  34  Or.  9v  54  Pac.  223;  Brown  r.  Baker, 
39  Or.  66,  65  Pac.  799,  66  Pac.  193 ;  Davla  v. 
Chamberlain,  51  Or.  304,  98  Pac.  164 ;  Cavi- 
ness  V.  La  Grande  Irrigation  Co.,  60  Or.  410, 
119  Pac.  731. 

[2]  Schollmeyer's  application  wau  for  eight 
cubic  feet  of  water  per  second  to  be  used,  as 
stated  in  his  petition,  for  "domestic  and  farm 
power  purposes  and  domestic  supplies."  The 
subsequent  petition  of  A.  C.  Anderson  was 
for  three  cubic  feet  per  second  to  be  applied, 
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aa  stated  therein,  to  "municipal  snpply, 
•  •  •  to  snpply  the  city  of  Nehalem." 
His  application  filed  March  9,  1911,  contain- 
ed this  condition  added  thereto  under  date 
of  April  12,  1911:  "I  hereby  agree  for  my- 
self and  assigns,  that  all  my  right,  title  and 
interest  in  and  to  the  waters  granted  in  this 
application,  and  the  works  constructed  there- 
under, will  be  transferred  to  the  city  of 
Nehalem  at  a  fair  and  reasonable  valuation 
at  any  time  that  the  city  of  Nehalem,  through 
its  proper  oflScers,  may  request;  and  I  fur- 
ther agree  that  the  state  engineer  may  in 
his  indorsement  to  the  application  limit  it 
in  accordance  with  the  provisions  of  this 
stlpnlatlon."  It  atipeara  that  afterwards 
whatever  right  was  thus  initiated  was  as- 
signed by  Anderson  to  a  private  corporation, 
the  Nehalem  Water  Company,  Incorporated 
May  11,  1911.  As  shown  by  its  articles,  thia 
concern  was  incorporated  "to  purchase,  own, 
possess,  acquire,  construct,  maintain,  operate, 
and  conduct  a  system  of  waterworks  to  sup- 
ply water  for  domestic  and  municipal  and 
power  purposes  and  uses  and  to  furnish  pow- 
er and  artificial  light  for  such  uses  and  pur- 
poses, including  dams,  dam  sites,  reservoirs, 
reservoir  sites,  tanks,  head  worlcs,  pipe  lines, 
poles,  wires,  and  all  other  incidental  construc- 
tions; to  lease,  purchase,  acquire,  possess, 
own,  mortgage,  hypothecate,  and  dispose  of 
water,  light,  power,  water  rights,  rights  of 
way  and  other  real  and  personal  property  in 
general  to  do  and  perform  every  and  all  act 
or  acts  necessary  or  convenient  or  incidental 
to  carry  into  effect  the  objects  aforesaid." 
These  are  all  the  parties  appearing  by  the 
record  to  have  any  interest  in  the  contro- 
versy before  us.  It  Is  a-  contest  between  a 
private  individual  on  one  hand  and  a  private 
corporation  on  the  other,  both  seeking  to  ac- 
qnlre  paramount  rights  in  the  use  of  the 
waters  in  question.  This  serves  to  distin- 
guish this  case  from  that  of  McMlnnvllle  v. 
Howenstlne,  66  Or.  461,  109  Pac  81,  Ann.  Cas 
1912C,  193,  where  the  city,  acting  dlrecUy  in 
ita  own  right,  endeavored  by  eminent  domain 
to  condemn  the  use  of  certain  waters  flowing 
across  the  lands  of  Howenstlne.  There  is  a 
marked  difference,  also,  between  this  case 
and  that  of  Booth-Kelly  Lbr.  Co.  v.  Eugene, 
136  Pac.  29,  where  the  city  of  Eugene,  act- 
ing directly  In  its  own  right,  had  constructed 
a  canal  diverting  the  waters  of  the  McKenzle 
river  for  municipal  purposes.'  In  some 
features  the  case  resembles  Cooklnham  v. 
Lewis,  68  Or.  484,  114  Pac.  88,  116  Paa  842, 
where  the  plaintiffs,  who  were  private  per- 
sons, essayed  to  appropriate  a  large  amount 
of  the  waters  of  Powder  river.  It  appeared 
that  they  had  no  immediate  use  for  the 
water,  and  that  their  project  was  evidently 
an  attempt  at  monopoly  so  as  to  be  in  a 
position  to  compel  the  purchase  of  water  from 
them  by  those  who  should  settle  on  certain 
arid  lands  which  could  be  Irrigated  only  by 


the  use  of  that  water.  That  being  an  Irriga- 
tion case,  the  court,  speaking  through  Mr. 
Chief  Jnstlce  Siakin,  said:  'TThe  right  to  the 
beneficial  use  of  water  to  be  acquired  under 
the  permit  applied  for  •  *  •  is  not  an 
opportunity  to  acquire  a  monopoly  of  the 
water  of  a  stream  for  promiscuous  sale,  but 
must  contemplate  a  use  upon  specific  lands 
which  •  •  •  shall  become  appurtenant 
to  the  land  to  which  it  is  applied."  The  same 
principle  should  be  applied  here.  Neither  the 
plaintiff  nor  the  private  corporation,  the  Ne- 
halem Water  Company,  ought  to  be  allowed 
to  monopolize  the  waters  of  the  creek  In 
question  Or  to  obtain  more  than  can  be  rea- 
sonably applied  to  beneficial  uses. 

[3]  The  statute  mainly  applicable  to  the  con- 
troversy  in  question  is  section  6627,  Ii.  O.  Ij., 
reading  as  follows:  "Upon  receipt  of  an  ap- 
plication, it  shall  be  the  duty  of  the  state 
engineer  to  make  an  Indorsement  thereon  of 
the  date  of  Its  receipt  and  to  keep  a  record  of 
the  same.  If  upon  examination  the  applica- 
tion is  found  to  be  defective,  it  shall  be  re- 
turned for  correction  or  completion,  and  the 
date  of,  and  reasons  for  the  return  thereof, 
shall  be  indorsed  thereon  and  made  a  record 
in  his  ofllce.  No  application  shall  lose  its 
priority  of  filing  on  account  of  such  defects, 
provided  acceptable  maps  and  drawings  ara 
filed  in  the  office  of  the  state  engineer  within 
thirty  days  from  the  date  of  said  return  to 
the  applicant.  All  applications  which  shall 
comply  with  the  provisions  of  this  act 
shall  be  recorded  in  a  suitable  book  kept 
for  that  purpose  and  it  shall  be  the  duty 
of  the  state  englheer  to  approve  all  appli- 
cations made  in  proper  form  which  con- 
template the  application  of  water  to  a  bene- 
ficial use,  but  when  the  proposed  use  con- 
flicts with  determined  rights,  or  is  a  menace 
to  the  safety  and  welfare  of  the  public,  the 
application  shall  be  referred  to  the  board  of 
control  for.  consideration.  It  shall  be  the 
duty  of  the  board  to  enter  an  order  directing 
the  refusal  of  such  application,  if,  after  full 
hearing,  the  public  interest  demands.  An 
application  may  be  approved  for  a  less 
amount  of  water  than  that  applied  for,  if 
there  exists  substantial  reasons  therefor,  and 
in  any  event  shall  not  be  approved  for  more 
water  than  can  be  applied  to  a  beneficial  use. 
Applications  for  municipal  water  supplies 
may  be  approved  to  the  exclusion  of  all  sub- 
sequent appropriations,  if  the  exigencies  of 
the  case  demand  upon  consideration  and  or- 
der by  the  board  of  control."  As  interpre- 
tated  by  Cooklnham  ▼.  Lewis,  supra,  priori- 
ties in  appropriations  are  preserved  by  this 
statute.  It  is  there  said  that  "applicationa 
for  municipal  water  supplies  may  be  approv- 
ed to  the  exclusion  of  all  subsequent  appro- 
priations." Considering  all  these  things,  it 
is  apparent  that  no  precedence  is  given  to  a 
municipal  corporation  as  such,  as  against 
prior  claimants.  Although  Intending  to  sup- 
ply water  to  a  town  or  Its  inhabitant*,  mo 
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private  claimant  has  preference  over  another 
prior  In  time;  all  other  things  being  eqnal. 
It  Is  only  when  the  contemplated  use  Is  a 
menace  to  the  safety  and  welfare  of  the  pub- 
lic that  the  application  shall  be  referred  to 
the  board  of  control  for  consideration.  It 
would  seem  from  a  proper  construction  of 
this  section  that  priorities  of  appropriation 
constitute  a  species  of  property  in  the  pro- 
prietor which  cannot  be  taken  from  him  ex- 
cept by  the  right  of  eminent  domain  upon 
suitable  compensation  first  assessed  and 
tendered. 

[4,  S]  The  testimony  of  the  witnesses  at 
the  bearing  relates  mainly  to  the  availability 
of  water  supplies  from  various  streams  in 
the  neighborhood  of  Nehalem  city  for  use  by 
that  municipality.  The  only  direct  action  of 
the  dty  itself  which  appears  in  the  record 
is  the  grant  of  a  franchise  to  the  Nehalem 
Water  Company  for  the  use  of  the  streets  In 
laying  Its  pipes.  No  question  arises  on  the 
record  against  the  actual  priority  of  Scholl- 
meyer's  application.  The  only  accurate  evi- 
dence about  the  amount  of  water  in  the  creek 
Is  found  In  the  report  of  the  engineer  of  the 
water  board  who  measured  the  stream.  It 
seems  that,  prior  to  the  hearing  before  the 
water  board,  the  company  Installed  its  works, 
diverting  the  water  from  a  point  above 
Schollmeyer's  premises  by  a  pipe  flowing 
i^/ioo  cubic  feet  per  second.  Under  these 
conditions,  depleted  by  the  amount  of  water 
flowing  through  the  pipe,  the  stream  meas- 
ured 8*/io  cubic  feet  of  water  per  second,  on 
S^tember  29,  1911,  at  the  proposed  point  of 
diversion  by  Scbollmeyer.  This  seems  to  be 
the  condition  of  the  stream  at  the  season  of 
low  water.  The  testimony  shows  that  the 
petitioner  has  a  dairy  farm  on  which  he 
keeps  from  10  to  14  milch  cows,  4  horses, 
and  6  hogs.  This  Is  the  average  number  of 
his  domestic  animals.  His  contemplated  ap- 
propriation, as  stated  In  his  application,  was 
for  domestic  and  farm  power  purposes  and 
domestic  supplies.  With  3»/io  cubic  feet  per 
second  to  be  diverted,  as  stated  in  Scholl- 
meyer's petition,  the  engineer  computes  that 
it  would  furnish  84/io  theoretical  horse  pow- 
er. From  a  careful  consideration  of  the  tes- 
timony, It  is  believed  that  this  would  be  sufll- 
dent  for  all  reasonable  and  practical  uses  on 
a  fbrm  like  Mr.  Schollmeyer's,  with  the 
amount  of  stock  described,  and  that  his  ap- 
plication should  be  approved  for  not  more 
than  that  amount.  Although  the  dty  of  Ne- 
halem is  not  directly  Involved  on  the  record, 
yet  the  situation,  as  shown  by  the  testimony, 
constitutes  a  substantial  reason  in  our  es- 
timation for  approving  Schollmeyer's  request 
for  a  less  amount  than  he  applied  for.  Be- 
lieving, therefore,  that  the  statute  contem- 
plates the  recognition  of  priorities  In  applica- 
tions to  appropriate  water,  and  that  the 
amount  here  allowed  Is  iinffldent  for  all  prac- 
tical purposes  contemplated  by  the  applica- 


tion of  SdioUmeyer,  the  decree  vt  tbe  cir- 
cuit court  will  be  modified  so  as  to  permit 
Scbollmeyer,  as  a  first  appropriator,  to  take  a 
constant  supply  of  3«/io  cubic  feet  of  water 
per  second  at  his  point  of  diversion,  as  de- 
scribed in  his  application ;  that  the  Nehalem 
Water  Company,  as  successor  in  Interest  to 
A.  O.  Anderson,  the  original  applicant,  be 
allowed  to  appropriate  at  its  point  of  diver- 
sion ir/ioo  feet  iier  second  of  the  surplus 
water  remaining  after  Schollmeyer's  appro- 
priation; and  that  the  then  resulting  remain- 
der be  allowed  to  flow  down  to  the  proposed 
Intake  of  the  petitioner,  Schollmeyer. 

The  decree  of  the  drcnlt  court  is  thus  mod- 
fled,  without  allowing  costs  or  disbursements 
in  this  court  to  either  party. 

McBRIDE,  C.  J.,  and  MOORB  and  RAld)- 
SBT,  JJ.,  concur. 

(eS  Or.  599) 
MTERS  V.  PORTLAND  RT.,  LIGHT  &  POW- 
ER CO. 
(Supreme  Court  of  Oregon.    Jan.  20, 1914.) 

1.  MaSTBB  and  SKBVAin>  ({  28S*)— INJTTBIKS 
TO  SKBVANT  —  ACTIOHB  —  QtTKSTIONS  FOB 
JUBT. 

In  on  action  for  the  death  of  an  employ^ 
in  an  electric  plant,  evidence  held  to  present  a 
question  for  Uie  jury  whether  the  death  was 
caused  by  an  electric  shock. 

[Ed.  Note. — ^For  other  oases,  see  Master  and 
Servant,  Cent.  Dig.  §|  1002,  1006,  1007,  1008, 
1016,  1036,  1043,  1063;   Dec.  Dig.  {  285.*] 

2.  Mastkb  and  Sebvant  (g  125*)  —  Injuries 
TO  Sebvant— Care  Requibed  op  Master. 

A  corporation  operating  an  electric  plant 
is  presumed  to  know  all  of  the  conditions  there 
that  would  be  known  to  an  electrician,  or  is 
negligent  in  not  knowing,  and  is  charged  with 
the  knowledge  of  its  head  electrician. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g{  243-251;  Dea  Dig.  § 
125.*] 

3.  Masteb  and  Sebvant  ({  286*)— Injubies 
TO  Servant  —  Actions  —  Questions  fob 

JUBT. 

In  an  action  for  the  death  of  an  employ^ 
in  an  electric  plant,  eridence  hetd  to  present 
questions  for  the  jury  whether  concUtions  were 
dangerous  to  decedent,  or  whether  defendant 
was  negligent  in  permitting  the  conditions  or 
allowing  decedent  to  work  there. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  !|  1001,  1006.  1008,  1010- 
1015,  1017-1083,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  §  286.*] 

4.  Masteb  and  Sebvant  (8§  101,  102*)— Inju- 
ries TO  Sebvant— Care  Requibed  of  Mas- 
teb. 

The  degree  of  care  required  of  a  master 
increases  in  proportion  to  the  increased  dan- 
ger, and  in  the  use  of  such  a  dangerous  element 
as  electridty  the  highest  degree  of  care  is  re- 
quired. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  135,  171,  174,  178-184, 
192;   Dec  Dig.  {§  101,  102.*] 

Department  No.  2.  Appeal  from  Circuit 
Court,  Multnomah  County;  Robert  O.  Mor- 
row, judge. 

Action  by  W.  W.  Myers,  administrator  of 
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the  estate  of  Edward  Swaneon,  against  the 
Portland  Ballway,  Light  &  Power  Company. 
Prom  a  judgment  of  nonsuit,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Xtals  is  an  action  to  recover  damages  for 
the  death  of  Edward  Swanson,  alleged  to 
have  been  caused  by  an  electric  shock  r^ 
cdved  by  him  while  In  the  employ  of  the  de- 
fendant Defendant  was  engaged  In  develop- 
ing, storing,  and  transmitting  electricity 
for  commercial  purposes,  at  Cazadero,  Clack- 
amas county.  Dr.,  and  at  the  time  of  the 
death  of  Swanson  was  testing  new  machines, 
using  three  wooden  tanks  filled  with  water 
for  that  purpose,  in  each  of  which  were  hung 
three  blades  through  which  the  current  was 
conducted.  Upon  such  blades  and  upon  the 
water  in  which  they  were  submerged  salt 
was  at  Intervals  deposited  for  the  purpose  of 
increasing  the  resistance  to  the  current 
Swanson  had  been  employed  by  the  defend- 
ant mixing  concrete,  and  had  no  knowledge 
of  electricity  or  experience  In  handling  the 
same,  nor  did  be  know  the  dangers  of  high 
voltages,  of  which  fact  defendant  was  aware. 
He  was  directed  to  deposit  salt  In  the  water 
at  the  blades  as  needed.  Of  the  three  blades 
hung  in  the  tank  one  was  near  each  end  and 
one  in  the  middle.  The  tanks  were  15  feet 
long,  5  feet  high,  and  4  or  6  feet  wide. 
Twenty-three  hundred  volts  of  electricity 
were  being  conducted  into  the  tank,  which 
would  cause  the  water  to  boll  In  the  vicinity 
of  the  blades,  and  when  so  boiling  would 
leak  out  over  the  top  of  and  through  the 
tank  to  the  ground.  It  was  decedent's  duty 
to  throw  salt  on  each  of  these  blades,  and 
while  80  employed,  on  February  26,  1910,  he 
was  found  dead,  lying  face  dovroward  near, 
the  end  of  the  tank  farthest  from  the  power 
house.  On  the  trial,  at  the  close  of  plain- 
tiff's evidence,  on  motion  of  defendant,  a 
judgment  of  nonsuit  was  granted,  and  plain- 
tiff appeals. 

Franklin  Korell  and  Jerry  Bronaugh,  both 
of  Portland  (Gilbert  Hedges,  of  Oregon  City, 
on  the  brief),  for  appellant.  Harrison  Allen, 
of  Portland  (Griffith,  Leiter  &  Allen,  of  Port 
land,  on  the  brief),  for  respondent 

EAKIN,  J.  (after  stating  the  facts  as 
above).  [1]  Electricity  Is  a  name  given  to 
the  cause  of  a  series  of  phenomena  exhibit- 
ed by  various  substances,  and  also  to  the 
phenomena  themselves.  Its  true  nature  Is 
not  well  understood,  15  Cyc.  467.  It  Is  said 
in  Spensley  v.  Lancashire  Ins.  Co.,  54  Wis. 
433,  442,  11  N.  W.  894,  898:  "We  are  totally 
Ignorant  of  the  nature  of  this  cause  (elec- 
tricity)— whether  *  •  •  a  material  agent 
or  merely  a  property  of  matter.  •  •  • 
Electricity,  when  accumulated  in  large  quan- 
tities, becomes  an  agent  of  producing  the 
most  sudden,  violent  and  destructive  ef- 
fects." The  Americana  says  the  electric 
shock  causes  delirium  of  the  heart  muscles, 
which  results  In  a  stoppage  of  that  organ. 


and  death  Is  Instantaneous.  Deiser  on  the 
Law  of  Conflicting  Uses  of  Electricity  and 
Electrolysis,  §  81,  says:  "The  principle  Is 
becoming  generally  recognized  that  electric- 
ity must  take  its  place  with  other  agents 
recognized  to  be  dangerous  per  sa  From 
this  results  the  proposition  that  the  person 
who  employs  electricity  for  his  own  benefit 
is  almost  an  insurer  that  no  harm  will  come 
to  other  Indlvidaals  through  Its  use; 
*  *  *  that  there  is  an  underlying  con- 
dition imposed  for  the  protection  of  the  pub- 
lic upon  an  undertaking  of  such  a  nature, 
which  is  not  yet  In  Its  final  stages  of  develop- 
ment and  may  Involve  undiscovered  dan- 
gers, which  it  would  not  be  fair  to  throw 
upon  the  public."  See  Mldwood  &  Co.,  Ltd.. 
V.  Manchester  Corporation,  L.  B.,  2  E.  B. 
(1905)  602.  Electricity  is  a  highly  subtie.  Im- 
ponderable fluid.  It  cannot  be  seen,  and  its 
presence  or  Influence  is  only  known  by  Its 
effect;  and  much  tliat  we  know  about  it 
may  be  called  mere  inferences,  yet  they  are 
now  so  definite  and  actual  that  they  are  rec- 
ognized facts.  We  do  not  doubt  that  a  man 
is  shot  when  he  Is  seen  to  fall  under  certain 
conditions  and  we  see  the  wound,  nor  do  we 
require  proof  that  some  one  saw  the  bullet 
leave  the  gun  and  penetrate  the  body.  We 
simply  infer  It  from  the  circumstances, 
though  no  one  can  say  from  the  wound  alone 
that  it  was  made  by  the  bullet  We  assume 
or  infer  so  from  the  surrounding  circum- 
stances, and  yet  we  base  many  other  infer- 
ences upon  that  assumption.-  In  other  words, 
we  accept  the  first  inference  as  a  f&ct  and 
so  we  must  do  In  the  case  of  electricity. 
We  take  it  as  a  fact  that  a  man  received  an 
electric  shock  when  we  see  the  effects  of 
such  a  shock  in  the  movements,  conditions, 
and  results.  Although  exceptions  were  taken 
to  many  rulings  of  the  court  In  relation  to 
the  evidence  of  such  conditions,  they  are 
not  brought  here  as  errors,  and  we  can  con- 
sider only  the  motion  for  nonsuit,  and  we 
think  from  the  circumstances  disclosed  by 
the  evidence  as  to  conditions  In  the  locality 
of  the  prostrate  body  of  decedent,  the  sud- 
denness of  the  death,  and  the  marks  on  the 
body,  that  it  was  a  question  to  be  submitted 
to  the  jury  as  to  whether  the  death  was 
caused  by  an  electric  shock.  The  decedent 
had  not  been  out  of  the  view  of  fellow  work- 
men to  exceed  two  minutes  when  his  body 
was  found.  They  seemed  to  have  been  fear- 
ing such  an  occurrence.  Bower,  defendant's 
expert  electrician,  testified  that  If  decedent 
had  touched  the  tank  while  standing  on  the 
ground  he  might  have  formed  a  circuit  from 
the  top  of  the  tank  to  the  ground  and  receiv- 
ed some  sUght  shock;  that  there  were  2,300 
volts  of  electricity  being  put  into  the  tank; 
that  water  is  a  conductor  of  electricity,  and, 
when  salt  is  applied,  the  water  is  a  much 
better  conductor ;  th(it  wet  wood  and  damp 
ground  are  also  conductors  of  the  current; 
that  the  water  was  escaping  from  the  tank 
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and  over  the  top  of  it,  and  that  the  meteia 
with  which  he  was  testing  the  load  on  the 
-wires  wonld  not  indicate  the  escape  of  such  a 
■current  that  would  give  one  a  shock;  that 
the  escape  of  such  a  current  would  not  cause 
much  resistance ;  that  It  takes  very  Uttle  cur- 
rent to  kill  a  man ;  that  a  current  that  would 
kill  one  man  might  not  severely  hurt  an- 
other; that  when  found  the  body  was  lying 
face  downward  near  the  end  of  the  tank 
farthest  from  the  power  house,  between  the 
tank  and  the  corrugated  iron  house ;  that  the 
decedent  had  Just  gone  there  to  put  salt  in 
the  tank ;  that  the  blade  on  which  he  had  to 
throw  salt  was  two  feet  from  the  end  of 
the  tank.  Bower  received  a  shock  In  that 
vicinity.  The  same  afternoon  Pendergast  al- 
so received  one,  evidently  from  the  ground 
alone,  at  a  point  eight  feet  distant  He  says 
he  was  afraid  of  the  ground ;  that  he  was  not 
there  again  after  he  got  the  shock,  once  be- 
ing enough  for  him ;  that  he  had  the  current 
shut  oft  before  he  would  go  to  the  body ;  that 
he  was  near  the  door  of  the  corrugated  Iron 
bouse  when  he  got  the  shock,  between  it  and 
the  tank ;  thinks  he  got  too  close  to  the  tank. 
This  was  in  the  vicinity  of  where  the  body  of 
decedent  was  found.  A  Juror  asked  witness 
Larson,  an  expert  electrician:  "If  the  water 
In  the  tank  Iwils  over  (from  the  effects  of 
-the  electric  current  sent  in  to  the  blades  in 
the  tank)  and  runs  down  along  the  side  of 
the  tank,  and  makes  a  circuit  with  the 
ground,  1>  it  possible  for  a  man  to  get  a 
-shock  then?"  The  witness  answered:  "It 
is  pretty  hard  to  say.  It  depends  on  the  cir- 
-cumstances.  It  is  possible,  but  it  is  hardly 
probable." 

[2-4]  There  is  no  question  involved  here 
-of  the  negUg^ice  of  fellow  servants.  No 
fellow  servant  had  anything  to  do  with  the 
-circumstances  leading  up  to  the  death.  It  is 
a  question  whether  the  place  was  safe,  and 
whether  decedent  had  been  warned  of  the 
danger.  The  place  where  the  body  was 
found  was  at  the  exact  point  where  he  should 
have  been  in  order  to  put  salt  on  the  blade 
farthest  from  the  power  house.  The  defend- 
ant corporation  is  presumed  to  know  of  all 
the  conditions  there  that  would  be  known  to 
an  electrician,  or,  If  not,  then  it  was  negli- 
gent in  not  knowing.  It  is  charged  with 
what  was  within  the  knowledge  of  its  head 
•electrician.  These  conditions  were  the  nec- 
essary result  of  the  undertaking  b^ng  car- 
ried on  in  the  manner  it  was  being  done,  and 
it  was  a  question  for  the  Jury  whether  the 
conditions  were  dangerous  to  decedent,  or 
whether  defendant  was  negligent  in  permit- 
ting the  conditions  or  in  allowing  decedent 
to  work  there.  There  Is  no  suggestion  in  the 
evidence  of  contributory  negligence.  The  de- 
gree of  care  required  of  an  employer  Increas- 
•es  In  proportion  to  the  Increased  degree  of 
the  danger.  In  the  use  of  such  a  dangerous 
•element  as  electricity  the  highest  degree  of 
<aure  la  required.    15  Cyc.  472;    10  Am.  & 


Eng.  Ena  of  Law,  873;  Macon  v.  Paducah 
St  R.  Co.,  110  Ky.  680,  62  S.  W.  496,  23  Ky. 
Law  Rep.  46;  Haynes  v.  Raleigh  Gas  Co., 
114  N.  C.  203,  19  S.  E.  344,  26  L.  R^  A.  810,  41 
Am.  St  Rep.  786.  In  a  note  to  Hebert  v. 
Lake  Charles  Ice,  etc.,  Co.,  Ill  La.  522,  36 
South.  731,  64  L.  R.  A.  101,  contained  in  100 
Am.  St  Rep.  516,  it  is  said :  "The  terms  'due 
care*  and  'ordinary  diligence,'  as  used  in  the 
law  of  negligence,  are  relative  terms,  and 
mean  a  degree  of  care  commensurate  with 
the  danger  involved.  In  the  control  and 
management  of  an  exceedingly  dangerous 
agency,  such  as  electricity,  the  law  exacts  a 
corresponding  degree  of  skill  and  diligence." 
In  Macon  v.  Paducah  St  By.  Co.,  supra,  it 
is  said :  "It  has  been  repeatedly  held  by  this 
court  that  persons  using  electricity  either 
for  Ughting  or  for  propelling  cars,  or  other 
business,  must  exercise  the  highest  degree  of 
care  for  the  protection  of  all  i>ersons  in  all 
places  where  such  persons  have  a  right  to  be.- 

•  *  •  No  person  undertook  to  state  as  a 
matter  of  fact  how  the  electricity  reached 
the  downhanglng  wire,  nor  do  we  deem  it  a 
matter  of  importance  in  this  case.  •  *  • 
It  is  certain  that  if  the  wire  in  question  had 
not  been  hanging  down,  the  injury  would  not 
have  occurred."  It  may  be  that  this  is  ap- 
plying the  rule  of  res  Ipsa  loquitur.  The  rule 
does  not  necessarily  presume  negligence  from 
the  mere  fact  of  Injury,  but  rather  that  it 
may  be  inferred  from  the  facts  and  circum- 
stances disclosed  in  the  absence  of  evidence 
showing  that  it  occurred  without  the  fault  of 
the  defendant  As  said  by  Justice  Wolverton 
in  Boyd  v.  Portland  General  Elec.  Co.,  41 
Or.  336,  68  Paa  810 :  "The  •  •  •  rule  is 
therefore  bom  of  necessity,  and  entails  the 
burden  upou  the  defendant  of  showing  due 
care  when  the  facts  are  within  his  exclusive 
knowledge,  so  that  the  plaintiff  cannot  rea- 
sonably be  expected  ^0  know  or  prove  them. 
There  must  be  something,  however,  in  the 
facts  provoi  in  each  case,  that  speak  of  the 
negligence  of  the  defendant;  and  the  ques- 
tion to  be  propounded  and  solved  in  every 
such  case  is,  Do  the  proofs  speak  through  in- 
ference and  presumption  of  the  negligent 
conduct  of  the  defendant?"  Chief  Justice 
Bean,  in  the  case  of  Boyd  v.  Portland  Elec- 
tric Co.,  40  Or.  126,  66  Paa  676,  57  L.  R.  A. 
619,  says :  "But  there  are  Instances  in  which 
proof  of  an  accident  and  the  manner  of  Its 
occurrence  is  sufficient  to  make  a  prima  fade 
case,  and  to  cast  the  burden  on  the  defend- 
ant to  show  that  it  occurred  without  fault  on 
his  part  As  a  general  rule,  where  the  thing 
which  causes  the  Injury  Is  shown  to  be  under 
the  management  of  the  defendant,  and  the 
accident  is  such  as  in  the  ordinary  course  of 
events  would  not  happen  if  he  had  used  prop- 
er care,  It  aftords  reasonable  evidence.  In  the 
absence  of  a  satisfactory  explanation  that 
the   accident  arose   from  a   want  of  car«. 

•  •  *  This  doctrine  Is  held  applicable  in 
actions  for  Injuries  received   from  contact 
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witb  a  live  electric  wire  In  a  public  street 
Electricity  is  a  dangerous  element,  and  tbose 
who  make  merchandise  o{  It  are  legally 
bound  to  exerdae  that  degree  of  care  that 
will  render  its  use  reasonably  safe;  and,  as 
the  wires  which  convey  it  cannot  safely  be 
permitted  within  reach  of  travelers,  a  pre- 
sumption arises,  when  they  are  found  out  of 
their  proper  place,  that  those  having  them  In 
charge  have  been  negligent.  *  •  •  The 
defendant  contends,  however,  that  as  the 
complaint  in  band  avers  that  the  wire  which 
caused  the  Injnry  was  weak  and  defective, 
and  insufficiently  stretched  and  fastened,  the 
plaintiff  was  obliged  to  point  out  by  his  tes- 
timony some  defects  in  the  particulars  al- 
leged. Bat  we  are  unable  to  concur  in  this 
view.  The  doctrine  of  'res  ipsa  loquitur'  al- 
luded to  is  a  mere  rule  of  evidence.  •  •  • 
It  proceeds  on  the  theory,  as  the  term  im- 
plies, that  the  happening  of  an  accident  un- 
der certain  circumstances  is  of  Itself  prima 
fade  evidence  of  negligence,  and,  when  there 
Is  evidence  of  the  particular  negligence 
charged  in  the  complalat,  the  plaintiff  is 
entitled  to  invoke  the  rule." 

We  conclude  that  It  was  error  for  the  court 
to  grant  the  Judgment  of  nonsuit.  The'cause 
14  reversed  for  further  proceedings. 

McBBIDE,  C.  J.,  and  BEAN  and  McNABX, 
JJ.,  concur. 

(69  Or.  1) 

SASTMAN  V,  JBNNlNGS-McRAB  LOGGING 
CO. 

(Supreme  Court  of  Oregon.    Jan.  20,  1914.) 

1;  Neouoxncb   ((  108*)  —  AonoHS  —  Coic- 

Complaint  for  the  destruction  of  timber  by 
fire  caused  by  the  acts  and  omissions  of  defend- 
ant held  to  state  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §{  174,  176,  179,  180:    Dec.  Dig.  $ 

2.  Neolioxncr    (S    119*)— Aotiors  — Issues 

AND  Pboof. 

Where  a  complaint  seeks  recovery  for  the 
destruction  of  standing  and  growing  timber  only, 
by  fire,  evidence  of  the  burning  of  dead  and 
down  timber  Is  reversible  error,  under  L.  O.  L. 
§  67,  requiring  the  complaint  to  contain  a  plain 
and  concise  statement  of  the  facts  constituting 
the  canse  of  action,  section  725.  requiring  the 
evidence  to  correspond  with  the  substance  of 
the  allegations,  and  to  be  relevant  to  the  ques- 
tions in  dispute,  and  section  726  requiring  each 
party  to  prove  Ws  own  affirmative  aliegations 
that  are  denied  by  the  other  party,  though  sec- 
tion 64  abolishes  all  forms  of  pleading  in  ac- 
tions at  law. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  200-216;   Dec.  Dig.  {  119.*] 

8.  Statutes  (S  117*)- Subjects  ahd  TriLES— 
Scope  or  Title. 

The  title  of  Laws  1911,  p.  476,  "An  act 
for  the  protection  of  the  forests  of  the  state  of 
Oregon;  to  prevent  and  suppress  forest  fires," 
etc.,  includes  the  provisions  of  section  13,  re- 
lating to  dvil  remedies,  and  is  not  violative  of 
Const  art  4,  $  20,  providing  that  every  act 
shall   embrace   but   one   subject,   and   matters 


properly   connected    therewttii,    wUdi  rabject 

shall  be  expressed  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §S  164-167;  Dec  Dig.  J  117.*] 

4.  CoNSTiTunoNAi.  Law  (§§  247,  303*)— Dam- 
ages (8  227*)— Equal  Protection  of  Law 
— Due  Process  of  Law— Double  Dauaoes. 
Laws   1911,   p.   481,   {   13,    providing   for 
double  damages  for  injuries  from  a  fire  caused 
by  the  malice,  willfulness,  or  negligence  of  an- 
other, is  not  unconstitutional  as  denying  equal 
protection  of  the  law,  nor  as  taking  property 
without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  gf  703,  863-866;  Dec. 
Dig.  S8  247,  303;*  Damages,  Cent  Dig.  §§  674. 
676;    Dec  Dig.  f  227.* J 

6.  Constitutional  Law  (|  302*)  —  Negli- 
gence ({  18*)— Dub  Process  of  Law— Dam- 
ages. 

Laws  1911,  p.  481,  (  13,  authoriting  the  re- 
covery, from  one  from  whose  land  fire  escapes 
accidentally  or  unavoidably,  of  actual  damages, 
is  invalid  as  a  taking  of  property  without  due 
process  of  law,  in  violation  of  Const  U.  S. 
Amends.  6,  14. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §§  851-856;  Dec.  Dig.  i 
302;*  NegUgence,  Cent  Dig.  |  23;  Dec.  Dig. 
i  18.*] 

Department  1.  Appeal  from  Circuit  Court, 
Columbia  County;  J.  A.  Eakln,  Judge. 

Action  by  L.  B.  Eastman  against  the  Jen- 
nings-McBae  Logging  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Beversed,  and  new  trial  ordered. 

This  is  an  action  at  law  to  recover  dam- 
ages for  the  destruction  of  timber  by  Are,  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant  The  plaintiff  recovered  in 
the  court  below  a  verdict  for  $1,400,  and  a 
judgment  for  $2,800  (double  the  amount  of 
the  verdict).  The  defendant  appeals.  The 
facts  are  stated  in  the  opinion  of  the  court. 

A.  E.  Clark,  of  Portland  (T.  H.  Ward  and 
M.  H.  Clark,  both  of  Portland,  and  Dillard 
&  Day,  of  St.  Helens,  on  the  brief),  for  ap- 
pellant Claude  M.  Johns,  of  Portland,  Will 
R.  King,  of  Washington,  D.  O.  (C.  A.  Johns 
and  King  &  Saxton,  all  of  Portland,  on  the 
brief),  for  respondent 


BAMSEY,  J.  This  is  an  action  to  recover 
damages  for  the  destruction  of  timber  by 
fire,  alleged  to  have  been  caused  by  the  will- 
ful and  negligent  acts  and  omissions  of  the 
defendant  The  defendant  is  a  corporation, 
and,  when  the  damages  claimed  are  alleged 
to  have  occurred,  it  owned  and  possessed  real 
property  situated  in  section  23,  township  7 
north,  range  5  west  of  the  Willamette  Merid- 
ian, and  was  engaged  in  cutting  from  said 
premises  for  the  purpose  of  sale  sawlogs,  and 
in  so  doing  employed  a  large  number  of  men. 
The  plaintiff,  at  the  same  time^  owned  and 
possessed  the  S.  ^  of  the  N.  E.  \i  and  the 
E.  ^  of  the  S.  E.  iA,  of  section  35  in  town- 
ship 7  north,  range  6  west  of  the  Willamette 
Meridian. 


•For  other  cases  see  same  topic  and  sectloa  NUUBaa  in  Dec  Dig.  *  Am.  Dig.  Key-Mo.'  Series  ft  Rep'r  Iadeza» 

Digitized  by  V^OOQ IC 


Or.) 


BASTMAK  T.  rEasrsmasriioRAis  LOaOIKG  00. 


217 


The  complaint  alleges,  that,  at  all  ttmea 
mentioned  in  the  complaint,  there  was  ttant- 
(n0  ond  grouting  timber  on  the  piemlses  of 
the  plaintiff,  above  described,  consisting  at, 
among  other  things,  fir  and  cedar,  and  that 
the  cedar  »tand^n^f  and  growing  on  said  prem- 
ises,  as  aforesaid,  was  of  the  probable  and 
reasonable  value  of  $3,000,  and  that  the  flr 
ttanding  and  growing  on  said  premises,  as 
aforesaid,  was  of  the  probable  value  of  $1,- 
500.  The  complaint  alleges,  also,  that  on  or 
about  August  30,  1011,  and  while  so  engaged 
in  cutting  logs,  the  defendant  kindled  and 
started  a  flre  on  its  own  premises  above  de- 
scribed, and  did  thereafter  and  on  or  about 
the  same  day  willfully,  carelessly,  and  negli- 
gently suffer  and  i>ermlt  the  said  fire  to  bum 
and  smolder,  and  carelessly,  willfully,  and 
negligently  suffer  and  i>ermlt  the  said  fire  so 
started  on  its  own  premises  to  escape  from 
Its  own  lands  to  and  upon  the  lands  of  the 
plaintlfl,  and  did  thereby  willfully,  careless- 
ly, and  negligently  burn  and  destroy  any  and 
all  of  the  Handing  cedar  timber  upon  the 
premises  of  the  plaintiff  to  and  of  the  value 
of  $3,000,  and  did  damage  the  standing  flr 
timber  upon  the  premises  of  the  plaintiff  to 
and  of  the  value  of  $1,000,,  and  by  reason 
thereof  the  plaintiff  has  been  and  is  now 
suffering  actual  damages  of  and  to  the  sum 
of  $4,000.  The  said  complaint  alleges,  also, 
that  the  said  flre,  which  so  burned  and  de- 
stroyed the  property  of  the  plaintiff,  as  afore- 
said, was  the  result  of  the  carelessness,  will- 
fulness, and  negligence  of  the  defendant  here- 
in, and  by  reason  thereof  the  said  defendant 
is  liable  to  the  plaintiff  for  double  damages 
therefor,  said  double  damages  amounting  to 
$8,000.  The  complaint,  alleges,  also,  that 
the  defendant  on  or  about  August  30,  1911, 
kindled  and  set  a  flre  on  Its  own  said  premises, 
and  did  willfully,  carelessly,  and  negligently 
suffer  and  permit  the  said  flre  to  bum  and 
spread,  and  did  willfully,  carelessly,  and  neg- 
ligently communicate  the  said  flre  to  and  up- 
on the  plaintiff's  said  lands,  and  did  will- 
fully, carelessly,  and  negligently,  communicate 
the  said  flre  to  -and  upon  the  plaintiff's  said 
lands,  and  did  wlUfoUy,  carelessly,  and  neg- 
ligently bum  and  destroy  the  plaintiff's  said 
property,  to  the  plaintiff's  actual  damage  in 
the  sum  of  $4,000,  and  by  reason  thereof  the 
plaintiff  is  entitled  to  have  and  recover  from 
the  defendant  double  damages,  amounting  to 
$8,000,  contrary  to  the  form  of  the  statute; 
The  answer  admits  that  the  defendant  la  a 
borporatlou;  that  the  plaintiff  is  the  owner 
and  possessed  of  said  real  property;  that 
there  was  growing  on  the  lands  claimed  by 
the  plaintiff  some  flr  and  cedar  timber;  that 
the  said  cedar  was  worth  not  to  exceed  $100, 
and  said  flr  was  worth  not  exceeding  $100; 
that  the  defendant  was  engaged  in  cutting 
and  removing  logs  from  its  premises,  and  In 
so  doing  employed  a  considerable  number  of 
men,  and  that  the  defendant  owned  the  real 
premises  referred  to  In  the  complaint    The 


answer  denied  all  other  allegations  of  the 
complaint 

The  Jury  found  a  general  verdict  for  the 
plaintiff  in  the  sum  of  $1,400.  The  Jury  found, 
also,  speoially,  that  said  flre  did  not  escape 
through  the  wiUfulness  of  the  defendant,  but 
that  it  did  escape  through  the  negligence  of 
the  defendant..  The  court  below,  when  the 
trial  began,  required  the  plaintiff  to  elect 
whether  he  would  proceed  under  the  common 
law  or  under  the  statute,  and  the  plaintiff 
elected  to  proceed  under  the  statute. 

Before  the  trial  began,  but  after  the  flllng 
of  the  answer,  the  defendant  presented  a  de- 
murrer to  the  complaint  alleging  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  under  chapter 
278  of  the  Laws  of  1911.  The  demurrer  was 
overroled. 

[1]  1.  Without  going  into  details,  we  will 
say  that  we  think  that  the  complaint  states  a 
cause  of  action  under  said  statute. 

[2]  2.  L.  B.  Eastman  was  called  as  a  wit- 
ness in  his  own  behalf,  and  various  questions 
were  asked  him  about  the  cedar  on  his 
land  that  was  destroyed  or  injured  by  the 
flre.  Counsel  for  the  defendant  objected  to 
all  testimony  with  reference  to  the  value  of 
timber  that  was  down  and  severed  from  the 
land  as  Irrelevant  and  immaterial.  This  ob- 
jection was  made  to  the  evidence  of  this  wit- 
ness and  to  the  evidence  of  other  witnesses 
that  testlfled  in  relation  to  the  timber  that 
was  destroyed  or  Injured  by  the  flre.  These 
objections  were  properly  made,  and  the  rea- 
sons for  the  objections  were  fully  stated ; 
but  all  objections  made  to  proving  that  the 
plaintiff  was  damaged  by  burning  and  injur- 
ing timber  that  was  dead  and  lying  on  the 
ground  at  the  time  it  was  burned  and  prior 
thereto  were  overruled  by  the  court  and 
these  rulings  were  duly  excepted  to. 

The  witness  Eastman  testlfled  inter  alia, 
that  the  down  cedar  was  better  than  that 
standing,  and  worth  as  much,  and  that  about 
a  million  feet  of  cedar  was  bumed.  He 
testlfled,  also,  that  most  of  it  was  down  and 
dead,  and  that  there  was  not  enough  of  live 
timber  to  talk  about  and  that  cedar  was 
worth  $2.40  per  thousand  feet  The  evidence 
for  the  plaintlfl  shows  that  nearly  all  of  the 
timber  that  was  bumed  or  Injured  by  the 
flre  was  dead  timber  and  lying  on  the  ground 
at  the  time  that  the  flre  reached  it  and  prior 
thereto.  All  such  evidence  was  objected  to, 
and  the  trial  court  overruled  all  such  objec- 
tions, and  proper  exceptions  were  taken,  and 
these  rulings  present  one  of  the  main  ques- 
tions for  consideration. 

The  complaint  does  not  allege  that  any 
dead  timber,  or  timber  lying  on  the  ground, 
was  destroyed  or  injured.  It  does  not  men- 
tion any  timber,  excepting  standing  and 
growing  tlmbor.  Paragraph  III  of  the  com- 
plaint alleges  that  at  all  the  times  of  which 
the  plaintiff  complains,  "there  was  standing 
and  growing  timber  on  tbe  premises  of  the 


Digitized  by  V^OOQ IC 


218 


188  PACIFIC  REPORTER 


(Or, 


plaintiff  •  •  •  consisango*  •  •  •  flr 
and  cedar,"  and  paragraph  V  of  the  com- 
plaint alleges  inter  alia,  that  the  plaintiff 
"kindled  and  started  a  fire  on  Its  own  prem- 
ises," and  did  negligently  "suffer  and  permit 
the  said  fire  to  bum  and  smolder,  •  •  * 
and  did  negligently  suffer  and  permit  the  fire, 
80  started  on  Its  own  premises,  to  escape  from 
Its  own  lands  to  and  upon  the  lands  of  the 
plaintiff,  and  did  thereby  •  •  •  negli- 
gently bum  and  destroy  any  and  all  of  the 
atandinff  cedar  Umber  upon  the  premises  of 
the  plaintiff,  *  «  •  and  did  damage  to 
the  gtanding  flr  upon  the  premises  of  the 
plaintiff,"  etc.  For  the  damage  caused  by 
burning  the  standing  cedar  and  the  injury  to 
the  ttanding  fir,  the  plaintiff  alleges  that  he 
was  damaged  In  the  sum  of  $4,000.  There  is 
nothing  in  the  complaint  indicating  that 
there  was  on  the  plaintiff's  premises  any 
dead  cedar  or  fir,  or  any  timber  excepting 
ttanding  and  grmoing  timber.  There  is  no 
allegation  that  anything  but  standing  and 
growing  timber  was  damaged  by  the  flr& 

Section  64,  L.  O.  L.,  abolished  all  formt 
of  pleading  in  actions  at  law ;  but  it  did  not 
abolish  the  tubstance  of  the  pleadings.  At 
common  law,  certain  forms  of  pleading  were 
held  to  be  necessary,  and  certain  flctlons  in 
pleading  were  required.  In  1862  our  present 
statute,  relating  to  pleadings,  was  adopted, 
but  there  have  been  a  few  amendments  to 
our  Civil  Code  in  the  last  50  years. 

When  the  Legislature  abolished  forms  of 
pleading,  it  adopted  section  67,  L.  O.  L., 
which  provides  Inter  alia,  that  the  complaint 
shall  contain,  "a  plain  and  concise  statement 
of  the  facts  constituttng  the  cause  of  actions, 
without  unnecessary  repetition."  It  is  there- 
fore necessary  that  the  complaint  state  t^ 
facts  constituting  the  plaintiff's  cause  of  ac- 
tion. Nothing  more  is  required  to  be  stated, 
and  nothing  less  will  suffice.  Our  Code  Is 
very  liberal  in  permitting  amendments  of 
pleadings.  Sections  100-102,  U  O.  L.  The 
Issues  to  be  tried  arise  upon  the  complaint, 
the  answer,  and  the  reply. 

Section  725,  L.  O.  L.,  states  the  cardinal 
rule  of  evidence  In  the  following  words: 
"Evidence  shall  correspond  with  the  sub- 
stance of  the  material  allegations,  and  be 
relevant  to  the  questions  in  dispute."  Each 
party  shall  prove  his  own  affirmative  allega- 
tions (section  726,  L.  O.  L.)  that  are  denied 
by  the  other  party.  A  plaintiff  can  recover 
only  upon  the  allegations  of  his  complaint. 
The  facts  constituting  his  cause  of  action 
must  be  stated  In  his  complaint,  and  these 
allegations  he  must  prove,  if  they  are  denied. 
If  he  falls  to  prove  any  material  allegation 
of  his  complaint  that  has  been  put  in  issue 
by  an  answer,  be  must  losa 

In  Union  St  Ry.  Co.  v.  First  National 
Bank,  42  Or.  611.  72  Pac.  588,  the  rule  is 
stated  thus:  "It  has  often  been  held  by  this 
court  that  the  plaintiff  must  prevail,  If  at  all, 
upon  the  matters  alleged  in  his  complaint, 
*    *    *    and  that  he  cannot  set  up  one  cause 


of  action  or  suit  in  the  complaint,  and  recov 
er  upon  another  and  different  ground  of  re- 
lief alleged  in  a  reply." 

In  Boothe  v.  Farmers'  National  Bank,  47 
Or.  302,  83  Pac.  786,  the  court  says:  "The 
plaintiff  is  boBBd  to  recover.  If  at  all,  upon 
the  cause  of  action  alleged,  and  not  upon 
some  separate  and  distinct  cause  of  action 
which  may  be  disclosed  by  the  evidence. 
*  *  *  And  a  finding  of  fact  outside  the  is- 
sues made  by  the  pleadings  is  a  mere  nullity, 
and  will  not  sustain  a  Judgment" 

In  Male  v.  Schaut  41  Or.  429,  69  Pac  188, 
the  court  says:  "The  court  found  that  Sop- 
er's  appearance  was  without  the  knowledge 
or  authority  of  such  company.  •  »  • 
This,  however,  was  a  matter  wholly  outside 
the  Issues  made  by  the  pleadings.  *  •  • 
It  is  elementary  law  that  a  finding  of  fact 
by  a  court  outside  of  the  issues  made  by  the 
pleading  is  a  mere  nullity,  and  will  not  sus- 
tain a  Judgment" 

In  Newby  v.  Myers,  44  Kan.  479,  24  Pac. 
972,  the  court  says:  "The  evidence  In  a 
case  must  correspond  with  the  allegations  of 
the  pleadings,  and  be  confined  to  the  point 
or  points  in  issue.  *  *  *  Again,  findings 
of  fact  of  a  trial  court  must  be  upon  the  is- 
sues made  in  the  pleadings.  Findings  of  fact, 
which  are  not  in  issue  made  by  the  pleadings 
may  be  wholly  disregarded  and  treated  as 
immaterial." 

If  a  party  brings  replevin  to  recover  a 
horse,  he  cannot  recover  an  o«.  If  be  sues 
upon  an  account  stated,  he  cannot  recover  on 
•proof  of  a  debt  due  on  an  open  account  with- 
out amending  his  complaint  The  evidence 
In  a  cause  must  correspond  with  the  allega- 
tions of  the  pleadings,  and  be  confined  to  the 
point  or  points  at  issue.  In  this  case,  the 
plaintiff  sued  for  injuries  to  cedar  and  flr 
timber  standing  and  growing  upon  his  land, 
and  the  evidence  tended  to  show  that  nearly 
all  of  the  injury  sustained  by  him  was  done 
to  dead  timber  lying  on  the  ground.  The 
trial  court  held  that,  under  the  Issues  made 
by  the  pleadings,  the  plaintiff  could  recover 
for  the  dead  and  down  timber,  although  it 
was  not  standing  or  growing  upon  the  plain- 
tiff's land  at  the  time  that  the  fire  reached 
his  land.    This  was  reversible  error. 

There  is  much  doubt  on  the  evidence, 
whether  the  plaintiff  has  a  right  of  action 
against  the  defendant  and  hence  this  ques- 
tion should  be  determined  by  a  Jury  trial  in 
the  ordinary  way,  and  not  by  this  court  under 
article  7  of  the  Constitution.  However,  this 
court,  when  passing  on  the  facts  in  an  ac-' 
tlon  at  law,  under  said  article  of  the  Con- 
stitution, determines  the  case  according  to 
the  Issues  made  by  the  pleadings. 

The  contention  of  the  respondent  that  the 
appellant  waived  the  objections  considered 
supra,  is  not  sustained.  Counsel  for  the  ap- 
pellant Insisted  on  said  objections  throu^ont 
the  trial,  in  different  forms. 

[3]  3.  The  defendant  contends  that  section 
13  of  chapter  278  of  the  Law»  of  1911,  npon 
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which  this  action  is  based,  is  nnconstltutional, 
because  the  title  of  tlie  act,  of  wblch  said 
section  is  a  part,  Is  insufflclent  to  embrace 
the  civil,  remedies  provided  by  that  section. 
The  title  of  the  act  Is,  "An  act  for  the  pro- 
tection of  the  forests  of  the  state  of  Oregon ; 
to  prevent  and  suppress  forest  fires;  to 
create  a  state  board  of  forestry  to  serve 
wlthont  eompensation,  and  a  state  forester 
and  deputy  and  for  the  appointment  of  fire 
wardens,  and  to  prescribe  their  rights,  pow- 
ers and  duties,  and  to  provide  for  the  pay- 
ment of  their  compensation  and  expenses  and 
the  expenses  of  the  said  board;  providing 
penalties  for  the  violation  of  the  provisions 
of  tills  act,  making  an  appropriation  there- 
for, repealing  sections  650S,  6509,  6510,  5511, 
5512,  6513,  6514,  5516,  6516,  5517,  5518,  5519, 
5620,  5521  of  Lord's  Oregon  Laws  (chapter 
131  of  the  Laws  of  Oregon  for  the  year  1907), 
and  declaring  an  emergency."  It  is  contend- 
ed that  said  title  does  not  include  the  pro- 
visions of  said  section  13  relating  to  civil 
remedies  in  accordance '  with  section  20  of 
article  4  of  the  Constitution  of  this  state, 
wMch  is  in  the  following  words:  "Every 
act  shall  embrace  but  one  subject,  and  mat- 
ten  properly  oonneated  therewith,  which  «ti&- 
ject  shall  be  expressed  in  the  title"  to  the 
act;  "bnt  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  In  the 
title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  not  be  expressed  in 
the  titie."  The  other  things  stated  in  the 
title  of  the  act,  including  the  proTisions  for 
penalties  and  the  repea,!  of  the  sections  re- 
ferred to,  are  "matters  properly  connected," 
with  that  subject  Everything  in  the  act  re- 
ferred to  was  Intended  for  the  protection  of 
the  forests.  Hence  the  protection  of  the 
forests  is  the  subject  of  said  act,  within  the 
meaning  of  section  20  of  article  4  of  the  C!on- 
stitution,  and  that  vras  the  only  thing  that 
It  was  necessary  to  state  in  the  titie  of  said 
act  Everything  provided  by  the  various 
sections  of  said  act  is  intended  to  aid  in  pro- 
tecting the  forests,  and  all  the  provisions  of 
the  act  are  matters  properly  connected  with 
said  subject  It  is  the  tubject  of  the  act 
and  not  "the  matters  properly  connected 
therewith,"  that  shall  be  expressed  in  the 
tiUe. 

The  Constitution  of  New  Toifc  provides 
that  "no  private  or  local  bill  which  may 
be  passed  by  the  Legislature  shall  embrace 
more  than  one  tubject,  and  that  shall  be  ex- 
pressed in  its  title."  The  Legislature  of 
that  state  passed  an  act  entitled  "An  act  in 
relation  to  certain  local  improvements  in  the 
dty  of  New  Tork."  In  the  Matter  of  the 
Petition  of  Ferdinand  Mayer,  50  N.  T.  pages 
506-607,  it  was  contended  that  said  act  was 
unconstitutional,  but  the  court,  in  that  case, 
held  otherwise,  and,  passing  upon  It,  the 
court  says:  "The  Constitution  does  not  re- 
quire that  the  title  of  an  act  should  l>e  the 
most  exact  expression  of  the  subject  wUch 
could  be  inveuted.    It  is  enough  if  it  fairly 


and  reasonably  announces  the  tubject  of  the 
act  •  •  •  A  subject  is  that  of  which 
anything  may  be  affirmed  or  predicated,  and, 
if  the  various  parts  of  this  act  have  respect 
to  or  relate  to  local  improvements,  the  act  is 
not  obnoxious  to  the  constitutional  objection 
interposed,  and  the  degree  of  relationship  if 
it  legitimately  tends  to  the  accomplishment 
of  the  general  purpose,  is  not  materiaL" 

The  Constitution  of  Minnesota  provides 
that  "no  law  shall  embrace  more  than  one 
subject  which  shall  be  expressed  In  the  ti- 
tle." The  Legislature  of  that  state  passed  an 
act  entitled  "An  act  to  establish  a  probate 
code"  (Laws  1889,  c.  46),  and  it  contained  21 
chapters  and  326  sections.  In  Johnson  v. 
Harrison,  47  Minn.  576,  50  N.  W.  924,  28  Am. 
St  Rep.  382,  it  was  contended  that  said  act 
was  unconstitutional  on  the  alleged  ground 
that  it  embraced  several  distinct  subjects, 
bnt  the  court  held  it  to  be  valid,  saying  inter 
alia:  "The  term  'subject'  as  used  in  the 
Constitution,  is  to  l>e  given  a  broad  and  ex- 
tended meaninff,  to  at  to  allow  the  Legisla- 
ture full  teope  to  inelude  in  one  act  all  mat- 
tert  ha^ng  a  logical  or  natural  connection. 
♦  •  •  All  that  is  necessary  is  that  the  act 
Should  embrace  some  one  general  subject; 
and  by  this  Is  meant  merely  that  all  mat- 
ters treated  should  fall  under  some  one  gen- 
eral idea,  be  so  connected  with  or  related  to 
each  other,  either  logically  or  in  popular 
understanding,  as  to  be  parts  of,  or  germane 
to,  one  general  subject" 

In  his  Constitutional  Limitations  (7th  E)d.) 
p.  206,  Judge  Cooley  says:  "It  has  accord- 
ingly been  held  that  the  titie  of  'an  act  to 
establish  a  police  government  for  the  dty  of 
Detroit'  was  not  objectionable  for  its  gener- 
ality, and  that  all  matters  properly  connect- 
ed with  the  establishment  and  efficiency  of 
such  a  government  including  taxation  for  its 
support  aiid  courts  for  the  examination  and 
trial  of  offenders,  might  constitutionally  be 
Included  In  the  bill  under  tills  general  titie." 
See,  also,  on  this  point  Corvallis  &  E.  R.  Co. 
V.  Benson,  61  Or.  369,  121  Pac.  418;  Bailey 
v.  Benton  County,  61  Or.  390,  111  Pac.  376, 
122  Pac.  755. 

We  conclude  that  section  13  of  chapter 
278  of  the  Laws  of  1911  contains  matters 
properly  connected  with  the  subject  of  the 
titie  of  the  act  of  which  it  is  a  part  and  that 
it  is  not  repugnant  to  section  20  of  article 
4  of  the  Constitution. 

[4]  4.  The  defendant  contends,  also,  that 
that  portion  of  section  13  of  chapter  278, 
supra,  providing  for  the  recovery  of  double 
the  amount  of  damages  sustained  by  any 
person  Injured  by  fire,  in  violation  of  said 
chapter,  when  the  fire  occurred  through  the 
willfulness,  malice,  or  negligence  of  another, 
Is  unconstitutional,  as  denying  the  equal  pro- 
tection of  the  law,  and  as  constituting  a 
taking  of  property  without  due  process  of 
law.  This  portion  of  said  section  authorizes 
a  recovery  of  double  the  amount  of  damages 
suffered  when  the  Injury  occurs  through  the 
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willfulness,  malice,  or  negligence  of  another 
person.  A  person  that  injures  another  by 
his  willful,  malicious,  or  negligent  acts  or 
omissions  Is  at  fault  for  the  injury,  and  this 
statute  imposes  upon  him  for  this  fault  a 
liability  for  double  the  amount  of  the  dam- 
ages that  the  injured  person  sustains  there- 
by. This  is  a  statutory  authorization  of  the 
recovery  of  viudictlve  damages  for  injuries 
within  the  purview  of  this  act. 

Missouri  passed  an  act  requiring  all  the 
railroads  in  that  state  to  erect  and  maintain 
fences  on  the  sides  of  their  roads,  and  this 
act  provided  that  if  any  road  should  tail  to 
fence  its  track  as  required.  It  should  be 
liable  in  double  the  amount  of  damages 
thereby  occasioned  to  animals,  eta,  and  the 
Supreme  Court  of  the  United  States  held,  in 
the  case  of  the  Missouri  R.  Co.  t.  Humes, 
116  U.  S.  612,  6  Sup.  Ct.  110,  29  U  Ed.  463, 
that  said  act  was  constitutional.  Justice 
Fields,  delivering  the  opinion  of  the  court 
says,  inter  alia:  "The  statutes  of  nearly 
every  state  of  the  Union  provide  for  the 
increase  of  damages  when  the  injury  com- 
plained of  results  from  the  neglect  of  du- 
ties imposed  for  the  better  security  of  life 
and  property,  and  make  the  Increase  in  many 
cases  double,  in  some  treble,  and  even  quad- 
ruple, the  actual  damages.  Experience  favors 
this  legislation  as  the  most  efficient  mode  of 
preventing,  with  the  least  inconvenience,  the 
commission  of  the  Injuries.  The  decisions  of 
the  highest  courts  aSlrm  the  validity  of  such 
legislation."  See,  also,  on  this  point,  Atchi- 
son, Topeka  &  Santa  F6  R.  Co.  v.  Mathews, 
174  U.  S.  06,  19  Sup.  Ct  609,  43  h.  Ed.  909, 
holding  a  law  allowing  double  damages  to 
be  valid. 

Under  section  346,  L.  O.  L.,  treble  dam- 
ages are  allowed  for  injuries  to  timber  in  cer- 
tain cases.  See  Loewenberg  t.  Rosenthal,  18 
Or.  186,  22  Pac.  601. 

We  are  satisfied  that  the  provision  of  the 
statute  under  consideration  permitting  a  re- 
covery of  double  damages  for  Injuries  by  fire, 
when  the  injuries  are  the  result  of  willful, 
malicious,  or  negligent  acts  of  a  defendant, 
are  valid. 

[S]  6.  The  appellant  asserts,  also,  that  the 
clause  of  said  section  13  of  chapter  278  of 
the  Laws  of  1911  is  unconstitutional,  which 
provides  as  follows:  "  *  •  *  But  If  such 
tires  were  caused  or  escaped  acoidentallv  or 
unavoidaJ)lv,  civil  action  liea  for  only  actual 
damages  as  determined  by  the  value  of  the 
property  injured  or  destroyed,  and  the  detri- 
ment to  the  land  and  vegetation  thereof." 
This  provision  attempts  to  make  the  owner 
of  land  liable  for  damages  to  timber  by  fire 
wlilch  started  on  his  land  or  escaped  there- 
from "accidentally  and  unavoidably."  If 
A.  owns  a  timber  farm,  and  his  neighbor  B. 
owns  timber  land  adjoining  A.'s  land,  and 
a  tramp  passes  through  A.'b  land  and  sets 
fire  to  a  straw  stack,  and  this  fire  extends 
to  B.'s  timber  and  destroys  it,  under  the 
terms  of  said  section  13,  A.  is  liable  to  B.  for 


the  damage  done  to  his  timber  by  such  Are, 
although  A.  may  never  have  heard  of  the 
fire  until  after  the  damage  had  been  done, 
and  was  not  guilty  of  any  negligence  or  oth- 
er fault  in  relation  to  said  fire,  or  Its  escape 
from  bis  premises.  In  other  words,  this 
provision  attempts  to  make  a  farmer  liable 
to  his  neighbor  for  damages  by  fire  escaping 
from  his  premises  to  his  neighbor's  when  he 
did  not  start,  or  have  any  agency  in  starting, 
the  fire,  and  did  not  know  of  it  until  the 
damages  were  done.  It  attempts  to  make  a 
person  liable  for  an  injury  that  was  "aeet- 
dental  or  unavoidalile."  When  an  injury  la 
the  result  of  an  unavoidable  accident,  no  one 
la  at  fault  for  its  occurrence. 

The  fifth  amendment  of  the  Constitution  of 
the  United  States  declares  that  no  person 
shall  be  "deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law,"  and  Uie 
fourteenth  amendment  of  said  Constitution 
provides  that  no  state,  "shall  deprive  any 
person  of  life,  liberty  or  property  without 
due  process  of  law."  The  principle  asserted 
in  these  amendments  was  Inherited  from  oar 
Eingllsh  ancestors,  and  taken  from  the  Oieat 
Charter  of  King  John. 

Cooley,  in  his  work  on  Constitutional  Um- 
itattons  (7Ui  Ed.)  pp.  606,  507,  says:  "Due 
process  of  law  in  each  particular  case  means 
such  an  exercise  of  the  powers  of  government 
as  the  setUed  maxims  of  law  permit  and 
sanction,  and  tmder  such  safeguards  for  the 
protection  of  individual  rights  as  those  max- 
ims prescribe  for  the  class  of  cases  to  whlcb 
the  one  in  question  belongs.  •  *  *  But 
there  it  no  rule  or  principle  known  to  omr 
system  under  which  private  property  can  be 
taken  from  one  person  and  transferred  to  o»- 
other  for  the  private  use  and  benefit  of  such 
other  person,  whether  by  general  law  or  by 
special  enactment"  The  author,  in  the  same 
volume,  on  page  611,  says:  "All  vested  rights 
are  held  eubject  to  the  laws  for  the  enforce- 
ment of  public  duties  and  private  contracts, 
and  for  the  punishment  of  wrongs;  and,  if 
they  become  divested  through  the  operation 
of  tiiese  laws,  it  is  only  by  way  of  enf  ordng 
the  obligations  of  Justice  and  good  order." 

liabilities  growing  out  of  contracts  or  for 
torts  or  crimes  may  be  imposed  or  enforced. 
But  one  person's  property  cannot  be  taken 
and  transferred  to  another  private  person, 
by  process  of  law,  unless  for  breach  ot  some 
contract  express  or  implied,  or  for  some 
tort  or  crime. 

This  provision,  in  effect  attempts  to  make 
a  person  who  has  been  guilty  of  no  wrong  or 
negligence  or  fault  liable  to  pay  another  for 
damages  done  to  the  latter's  property.  If 
this  could  be  done,  it  would  be  a  taking  or 
deprivation  of  property  of  a  person  "without 
due  process  of  law." 

In  Birmingham  M.  R.  Co.  v.  Parsons,  100 
Ala.  668,  13  South.  604,  27  L.  B.  A.  263,  46 
Am.  St  Rep.  92,  the  court  says:  "Under  the 
Influence  of  these  decisions  [there  cited],  we 
are  constrained  to  hold  that  the  second 
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tlon  of  said  act.  In  that  It  Imposes  an  abso- 
lute liability  upon  railroad  companies,  Irre- 
spective of  compliance  on  their  part  with  du- 
ties prescribed  in  its  first  section,  and  with- 
out any  fault  on  their  part,  la  In  violation  of 
constitutional  rights. 

In  Denver,  etc.,  Ry.  Oo.  y.  Oatcalt,  2  Colo. 
App.  403,  405,  31  Pac.  179,  passing  on  the  va- 
lidity of  a  statute  of  that  state,  the  court 
says:  "It  [the  statute]  declares  that  the  cor- 
poration shall  be  liable,  and  make  payment 
for  damages  Inflicted  by  inevitable  aooident, 
which  no  care,  skill,  diligence,  or  foresight 
could  prevent,  and  precludes  the  corporation 
from  exculpating  itself  or  making  any  de- 
fense whatever.  *  *  *  Here  there  Is  no 
vl<^tion  of  a  law,  or  pretense  to  comply,  by 
the  corporation.  I  think  that  in  almost 
Qvery  Instance  a  statute  making  the  liability 
absolute,  and  not  a  penalty  for  violation  of 
a  law,  has  been  held  unconstitutional." 

In  New  Orleans  R.  R.  Co.  v.  Bourgeois,  66 
Bliss.  6,  6  South.  630,  14  Am.  St  Rep.  534, 
the  court  says:  "If  a  law  were  to  declare 
them  [railroads]  so  liable,  without  reference 
to  whether  there  was  negligence  or  fault  on 
their  part  or  not.  It  would  be  unconstitutional 
and  void.  •  •  •  They  are  responsible  for 
Injuries  caused  by  their  negligence  or  want 
of  skill  or  care;  but  there  is  no  reason,  in 
law  or  morals,  for  holding  them  to  a  stricter 
measure  of  accountability  for  inevitable 
misfortunes  than  would  be  exacted  from  na- 
tural persons  for  injuries  which  resulted 
from  unavoidable  accident" 

In  Jensen  v.  Union  P.  R.  Co.,  6  Utah,  253, 
21  Pac.  994,  4  D.  R.  A.  724,  the  syllabus  of 
the  case  states:  "Section  2349,  Compiled 
Laws  1888,  providing  that  every  railroad  com- 
pany shall  be  liable  for  all  the  live  stock 
that  it  kills,  regardless  of  any  fault  on  the 
part  of  the  railroad  company,  is  void  as  tak- 
ing property  without  due  process  of  law  un- 
der the  fifth  amendment  to  the  Constitution 
of  the  United  States." 

In  Zelgler  v.  S.  &  N.  Ala.  R.  R.  Co.,  58  Ala. 
699,  the  court  says:  "It  [the  statute]  declares 
that  the  railroad  corporation  shall  make  rep- 
aration for  an  injury  Inflicted  in  the  au- 
thorized prosecution  of  Its  lawful  business, 
without  a  semblance  of  fault  negligence,  or 
want  of  skUl  in  its  employes,  an  injury 
which  no  human  prudence  or  foresight  could 
prevent,  and  yet  the  statute  will  not  allow 
the  railroad  to  exculpate  Itself,  by  proof  of 
the  highest  qualifications  and  the  most  watch- 
ful vigilance.  This  falls  short  of  due  process 
of  law." 

We  find  that  that  portion  of  section  13,  su- 
pra, which  provides  that  "if  such  fires  were 
caused  or  escaped  accidentally  or  unavoidably, 
civil  action  shall  lie  only  for  the  actual  damag- 
es sustained  as  determined  by  the  value  of  the 
property  Injured  or  destroyed, .  and  the  det- 
riment to  the  land  and  vegetation  thereof," 
is  invalid  as  being  repugnant  to  the  four- 


teenth amendment  to  the  Constitution  of  the 
United  States,  and  that,  in  order  to  recover 
damages  under  said  section,  in  any  case,  it 
must  be  shown  that  the  damages  to  the 
property  of  the  plalntifl!  were  the  proximate 
result  of  willfulness,  malice,  or  negligence 
on  the  part  of  the  defendant  Said  provision 
attempts  to  subject  a  person  to  liability  for 
injuries  to  the  property  of  another  that  oc- 
curred by  unavoidable  aocMent,  and  the  effect 
of  it  would  be,  If  it  were  valid,  to  take  from 
one  person  property  and  transfer  it  to  an- 
other, by  Judicial  process,  where  the  former 
has  not  violated  any  law  or  been  guilty  of 
any  negligence  or  fault  of  any  kind.  Sucb 
a  proceeding  is  not  "due  process  of  law." 

We  do  not  find  it  necessary  to  pass  on  any 
other  questions  In  this  case. 

The  Judgment  of  the  court  below  is  revers- 
ed, and  a  new  trial  ordered. 

McBRIDE,  a  J.,  and  MOORE  and  BUR- 
NETT, JJ.,  concur. 

(6S  Or.  306) 
PACIFIC  LAUNDRY  CO.  ▼.  PACIFIC 
BRIDGE  CO.  et  aLt 
(Supreme  Court  of  Oregon.    Jan.  20,  1914.) 

1.  MUNICIPAI,    COBPOKATIONS    (§    iB99*)— PUB- 

liic  Improvements— Dauaoks. 

A  contract  waiving  objections  by  tiie  own' 
ers  of  property  to  the  construction  of  a  fill  in 
a  street  with  eloping  embankments  extending 
over  the  property,  after  which  the  city  notified 
contractors  for  the  construction  of  the  fill  that 
they  shonld  protect  adjacent  buildings,  did  not 
autborize  the  making  of  ttie  fill  in  a  negligent 
manner,  or  go  as  to  unnecessarily  injure  build- 
ings on  the  adjacent  property. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  958-961;  Dec.  Dig. 
i  399.*] 

2.  Trial  (§  29*)— Conduct  in  Gknebai^Rx- 
masks  by  coubt. 

In  an  action  against  a  dty  and  contractor 
for  the  collapse  of  a  building  caused  by  negli- 
gente  in  making  a  fill  in  a  street  remarks  of 
the  judge  that,  if  the  dty  knew  that  the  work 
could  not  be  done  without  undermining  the 
building,  both  defendants  are  liable  If  there  has 
been  no  waiver  of  the  plaintiff's  rights,  or,  if 
the  work  properly  done  would  not  have  under- 
mined the  building,  but  they  did  it  carelessly, 
and  did  undermine  it,  there  is  liability,  are  not 
ground  for  reversal  of  a  Judgment  against  the 
contractor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {!  80-83,  508;    Dec.  Dig.  f  29.*] 

3.  AprEAi,  AND  Ebror  (I  901*)  —  Rxvixw  — 
BtTBDEN    OF    Showing    ISrbob. 

A  bill  of  exceptions  must  point  out  error 
in  the  admission  of  evidence,  and  make  it  plain 
that  under  no  combination,  of  circumstances 
could  the  testimony  have  been  admissible. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1771-3670;  Dec.  Dig.  t 
901.*! 

4.  Appbai,  and  Ebbob  (I  907*)  —  Review  — 
Pbbsumptions  —  Matters  Not  Shown  by 
Record. 

Where  the  evidence  in  the  record  on  ap- 
peal on  behalf  of  plaintiff  showed  a  plain  duty 
of  defendant  in  making  a  fill  in  a  street  to  pro- 
tect the  buildings  of  plaintiff,  and  a  disregard 
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of  that  dat7,  the  Supreme  Court  will  not  as- 
Bume,  in  the  absence  of  the  remainder  of  the 
tPBtimony.  if  any,  that  it  contradicted  that  giv- 
en by  plaintiff. 

[Ed.  Note. — For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  »  2899,  2911-2915,  2918, 
3873,  3«74,  3670,  3678;   Dec.  Dig.  i  907.*] 

6.  Appeal  and  Erbob  (J  1050*)  —  Review — 

Harmless  Ebbob. 

Where  the  evidence  showed  a  plain  duty 
of  defendant  to  protect  plaintiff's  property  in 
making  a  fill  in  a  street  and  a  disregard  of  that 
'duty,  the  admission  of  evidence  that  defendant 
settled  a  claim  for  damages  to  bnildings  on  the 
opposite  side  of  the  street  could  not  have  in- 
jured defendant. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  1068,  1068,  4153-4157, 
4166;   Dec.  Dig.  J  1C«0.*] 

6.  Mdnicipai,  Cobpobationb  (i  400*)— Pub - 

UO    lUFBOTEMENTS— DaUAOES. 

A  city  contractor,  employed  to  make  a  fill 
in  a  street,  is  liable  for  exemplary  damages  for 
an  injury  to  the  building  of  an  adjacent  owner, 
if  done  recklessly  and  wantonly,  and  without 
regard  to  the  right  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  962-964;  Dec.  Dig. 
i  400.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

Action  by  the  Pacific  Laundry  Company 
against  the  Pacific  Bridge  Company  and  the 
City  of  Portland.  From  a  Judgment  against 
the  defendant  Pacific  Bridge  Company,  it  ap- 
peals.   Affirmed. 

This  is  an  action  to  recover  damages  for  an 
injury  to  plaintiff's  building  and  business, 
which  plaintiff  claims  was  the  result  of  the 
negligent  acts  of  defendants  in  the  construc- 
tion of  a  fill  upon  a  street  adjacent  to  plain- 
tiff's building.  The  conceded  facts  are: 
Plaintiff  is  the  owner  of  certain  property  up- 
on which  a  building  is  located ;  said  build- 
ing being  used  for  conducting  the  business  of 
a  laundry.  The  building  and  property  is 
situated  near,  but  not  abutting  upon,  second 
street  between  Sheridan  and  Arthur  streets. 
In  June,  1911,  the  city  of  Portland  entered  in- 
to a  contract  with  the  Pacific  Bridge  Com- 
pany, whereby  the  latter  agreed  to  improve 
said  street  The  street  at  this  place  crosses 
a  gulch,  and  the  improvement  consisted, 
among  other  things,  of  depositing  earth  and 
other  material  so  as  to  fill  the  street  to  the 
established  grade.  For  the  purpose  of  avoid- 
ing the  expense  of  constructing  retaining 
walls,  the  city  obtained  from  the  adjacent 
property  owners,  including  plaintiff,  an  agree- 
ment or  waiver  whereby  they  gave  and  grantr 
ed  "unto  the  dty  of  Portland  the  full  right, 
authority,  and  privilege  to  place  said  slop- 
ing embankments  upon  our  said  real  proper- 
ty." PlaintlfTs  building  is  erected  upon 
wooden  piers.  While  the  work  of  improve- 
medt  was  in  progress,  some  of  the  piers  sup- 
porting plalntUTs  building  gave  way,  causing 
a  portion  of  the  building  to  collapse.  The 
case  was  tried  before  a  juryj  which  rendered 


a  verdict  in  plalntKTs  favor  against  the  Pa- 
cific Bridge  Company,  but  not  against  the 
city.  The  bridge  company  has  appealed,  and 
assigned  as  error :  (1)  That  the  court  denied 
its  motion  for  nonsuit;  (2)  that  the  court  al- 
lowed the  evidence  to  go  to  the  Jury  tending 
to  show  that  the  bridge  company  made  a 
settlement  with  another  party,  namely,  Pat- 
rick. Murray;  (3)  that  the  court  prejudiced 
the  bridge  company's  case  by  using  certain 
language  in  the  presence  at  the  jury;  (4) 
that  the  court  refused  to  instruct  the  Jury 
that  the  bridge  company  was  not  responsible 
for  any  damage  naturally  resulting  from  car- 
rying out  the  plans  of  the  improvement;  and 
(5)  that  the  court  Instructed  the  Jury  that  ex.- 
emplary  damages  might  be  awarded  U  certain 
facts  were  found.  The  record  brought  up  to 
this  court  consists  only  of  the  pleadings  and 
bill  of  exceptions. 

The  material  portion  of  the  permission  or 
waiver  given  by  plaintiff  and  other  parties 
to  the  city  of  Portland  is  as  follows :  "Where- 
as, the  undersigned  are  the  owners  of  all  of 
the  real  property  above  described,  and  of  all 
the  real  property  upon  which  the  sloping  em- 
bankment for  said  Second  street  fill  will  ex- 
tend or  rest:  Now,  therefore,  we,  the  under- 
signed, owners  of  all  the  real  property  abore 
described,  do  hereby  jointly  and  severally 
expressly  waive  all  objections  of  every  kind 
or  nature,  Jurisdictional  or  otherwise,  tbat 
might  arise  or  could  be  interposed  by  us,  or 
either  of  us,  by  reason  of  the  placing  of  said 
sloping  embankment  upon  our  real  property, 
or  any  part  thereof,  and  we  hereby  give  and 
grant  unto  the  city  of  Portland  the  full  right, 
authority,  and  privilege  to  place  said  sloping 
embankments  upon  our  said  real  property, 
and  we,  and  each  of  us,  further  undertake 
and  agree  to  and  with  the  city  of  Portland 
that  we  will  not  object  to  the  improvement  of 
said  Second  street  in  said  proceedings,  or  ob- 
ject to  the  assessment  of  any  cost  or  benefit 
upon  our  property  by  reason  of  the  placing  of 
said  sloping  embankments  upon  our  real 
property,  as  aforesaid."  In  addition  to  the 
usual  advertisement  for  bidders,  the  city  In- 
serting the  following,  which  was  made  part  of 
the  plans  and  specifications  and  part  of  the 
contract  with  the  defendant  bridge  company : 
"Special  notice  to  bidders:  Protection  of 
adjacent  buildings.  The  sloping  on  adjacent 
property  shall  be  done  in  a  manner  so  as  not 
to  -Injure  or  damage  any  buildings  thereon, 
snd  the  contractor  shall  include  in  the  price 
bid,  per  cubic  yard,  such  expense  as  may  be 
necessary  to  protect  the  adjacent  buildings 
from  Injury  or  damage." 

During  the  trial,  the  counsel  for  defend- 
ant having  read  an  extract  from  an  opinion 
of  some  other  court,  the  presiding  Judge  re- 
marked: "Oh,  yes;  that  is  another  one  of 
these  cases  where  the  judge  Is  usurping  the 
functions  of  the  jury,  and  passing  npcHi  the 
facts  of  the  case.    That  Is  just  what  I  am 
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against;  they  have  no  right  to  do  so,  and 
that  Is  the  curse  of  this  whole  thing — they 
^are  no  right  to  do  anytliing  of  the  kind. 
Xow,  If  there  has  been  In  this  case  an  inva- 
sion of  the  rights  of  these  laundry  people,  in 
the  undermining  of  their  building  there,  in 
that  improvement  which  was  done  by  the 
contractor,  and  the  city  knew  this  work 
could  not  be  done  without  undermining  the 
building  of  these  people,  has  been  done  to 
the  damage  of  these  people,  why,  my  view 
of  the  case  is  that  both  of  these  defendants 
are  liable — that  is,  if  there  has  been  no 
waiver  of  their  rights — but.  If  there  has  been 
a  waiver,  and  they  permitted  the  city  to  do 
this,  then,  of  course,  there  has  been  no  tres- 
pass committed,  If  the  work  has  been  proper- 
ly done,  and  not  negligently  or  carelessly 
done.  That  Is,  if  they  had  done  it  properly, 
U  would  not  have  undermined  this  building ; 
but  they  did  it  carelessly,  so  It  did  under- 
mine it,  then  there  is  liability.  I  will  in- 
struct the  Jury  In  regard  to  that  later."  To 
these  remarks  def^idants'  counsel  excepted. 
The  defendants'  counsel  requested  an  instruc- 
tion in  the  following  language,  which  was 
refused:  "That  the  defendant  the  Pacific 
Bridge  C!ompany,  the  contractor,  is  only  lia- 
ble for  any  n^Iigence  or  carelessness  In  exe- 
cuting and  carrying  out  the  plans  of  the  Im- 
provement, and  is  not  responsible  for  any 
damage  naturally  resulting  from  the  carrying 
out  of  the  plans  of  the  Improvement  accord- 
ing to  the  contract"  The  court  Instructed 
the  jnry,  in  substance,  that.  If  they  found 
that  the  defendants  Injured  the  building  as 
charged,  and  that  the  Injury  w^s  done  wan- 
tonly and  recklessly,  and  without  regard  to 
the  right  of  plaintiff,  they  were  at  liberty  to 
assess  exemplary  damages,  to  which  instruc- 
tion, defendants'  counsel  excepted.  After  de- 
fendants rested  their  testimony,  plaintUf  In- 
troduced In  rebuttal  the  testimony  of  one  Pat- 
rick Murray,  who,  under  objection  of  coun- 
sel for  defendants,  testified  that  he  owned 
property  across  the  street  from  plaintiff's 
property,  that  he  had  some  buildings  damag- 
ed by  the  fill  made  In  Second  street,  and  that 
the  Pacific  Bridge  Company  settled  his  claim 
for  damages  by  paying  him  the  sum  of  $950, 
to  the  admission  of  which,  defendants'  coun- 
sel excepted. 

Robert  J.  O'Neil,  of  Portland,  for  appel- 
lant R.  3.  Brock,  of  Portland  (Sheppard  & 
Brock,  of  Portland,  on  the  brief),  for  re- 
spondent Pacific  Laundry  Ck).  L.  E.  La- 
tourette,  of  Portland  (Frank  S.  Grant  of 
Portland,  on  the  brief),  for  respondent  City 
of  Portland. 

McBRIDB,  0.  J.  (after  stating  the  facts  as 
above).  [1]  The  motion  for  nonsuit  was  prop- 
erly overruled.  There  was  nothing  in  the  so- 
called  waiver  that  permitted  the  city  to  make 
the  fill  In  a  careless  or  negligent  manner,  or 
In  such  a  way  as  to  unnecessarily  destroy  or 


injure  plalntifTs  buildings.  The  city  put  this 
construction  on  it  when  It  stipulated  In  the 
contract  with  defendant  bridge  company  that 
"the  sloping  on  adjacent  property  should  be 
done  in  such  a  manner  as  not  to  injure  or 
damage  any  buildings  thereon."  This  was 
the  method  contemplated  by  the  dty,  and 
the  method  agreed  to  and  accepted  by  the  de- 
fendant bridge  company.  It  was  a  wise 
and  safe  method.  Said  defendant  departed 
from  this  part  of  the  city's  plan,  and  from 
its  contract  and  constructed  Its  fill  without 
making  any  attempt  to  protect  plaintiff's 
buildings  from  Injury,  and  in  a  manner  in- 
dicating a  total  disregard  of  plaintiff's  rights. 
There  Is  nothing  In  the  bill  of  exceptions  in- 
dicating that  the  defendant  bridge  company 
was  executing  Its  contract  In  accordance  with 
the  plans  of  the  Improvement  The  testimo- 
ny brought  here  indicates  that  it  was  not  so 
doing,  and,  In  the  absence  of  the  whole  rec- 
ord we  must  assume  that  there  was  no  evi- 
dence to  Justify  such  instruction. 

[2]  The  exception  to  the  remarks  of  the 
court  is  not  well  taken,  and,  so  far  as  these 
defendants  are  concerned,  correctly  states  the 
law. 

[S-5]  In  the  condition  of  the  record  we  are 
unable  to  say  that  the  court  erred  in  admit- 
ting the  testimony  of  the  witness  Murray. 
The  bill  of  exceptions  must  point  out  error, 
and  make  It  plain  that  under  no  combination 
of  circumstances  could  the  testimony  have 
been  admissible.  Even  had  It  been  inadmis- 
sible, it  is  difficult  to  see  how  it  could  have 
injured  the  defendant  The  written  testi- 
mony here,  the  waiver,  the  plans  and  specifi- 
cations, and  the  contract  establish  a  plain 
duty  on  the  part  of  the  defendant  bridge 
company  to  carry  on  the  improvement  In 
such  a  manner  as  not  to  injure  plaintiff's 
property,  and  the.  oral  evidence  introduced  by 
plaintiff  tends  to  show  an  entire  disregard 
of  this  duty.  Here  the  defendant  stops.  We 
wUl  not  assume,  in  the  absence  of  the  remain- 
der of  the  testimony,  if  any  was  given  relat- 
ing to  the  matters  above  alluded  to,  that  It 
would  have  contradicted  that  given  by  plain- 
tiff, which,  in  our  opinion,  left  the  Jury  no 
alternative  but  to  assess  the  damages.  In 
this  view  of  the  case  It  is  difficult  to  see  how 
Murray's  testimony  would  have  worked  any 
injury. 

[6]  We  are  of  the  opinion  that  the  court 
did  not  err  in  instructing  the  Jury  concern- 
ing their  light  to  give  vindictive  damages. 
The  Jury  might  well  find  from  the  evidence 
that  the  Injury  was  caused  by  the  reckless 
manner  in  which  defendant  prosecuted  its 
work,  and  it  did  not  require  an  exi)ert  to 
determine  that  with  even  slight  care  no  dam- 
age would  have  resulted.  "He  whose  dirt  it 
is  must  keep  It  that  it  may  not  trespass." 
Hodklnson  v.  Ennor,  4  Best  &  Smith,  241. 

The  Judgment  is  affirmed. 

BEAN,  EAEIN,  and  McNARY,  JJ..  concur. 
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(«9  Or,  W)  

FRAKES  et  al  T.  MUTUAL  FIRE  CO.  OF 
PORTLAND,  t 

(Snpreme  Court  of  .Oregon.     Jan.  20,  1914.) 

1.  APPKAL  AND  EBSOB  ({  931*)   —   RiVIEW  — 

Pbesumptions. 

In  an  action  on  an  insurance  policy,  though 
the  allegation  of  partnership  of  plaintiffs  was 
denied  in  the  answer,  where  the  policy,  loss, 
and  adjustment  thereof  were  admitted,  and 
the  court  ruled,  without  objection  or  excep- 
tion, that  the  defendants  had  the  burden  of 
Sroof,  it  will  be  presumed  in  the  Supreme 
ourt,  in  support  of  a  finding  that  plaintiffs 
were  partners,  that  defendant's  counsel  at  the 
trial  admitted  that  fact 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g{  3728,  3762-3771;  Dec 
Dig.  I  931.*] 

2.  INBUBANCK  (|  353*)— FOBFEITUBE— NONPAY- 
MENT OF  Assessment— Notice. 

Where  a  policy  in  a  mutual  company  re- 
cites that  the  member  has  bound  himself  to 
pay  assessments,  and  also  that  he  has  paid  a 
fixed  sum,  but  he  has  not  in  fact  paid  such 
sum,  and  the  policy  also  sets  out  provisions  of 
the  constitution  and  by-laws  of  the  company 
requiring  the  secretary  to  collect  assessments 
and  premiums,  and  providing  that  all  losses 
shall  be  paid  from  the  general  fund  maintained 
by  assessments,  that,  if  any  assessment  is  not 
paid  within  30  days  after  notice  thereof  is 
deposited  in  the  post  office  at  Portland,  the 
policy  shall  be  void,  and  that  the  company  wUi 
issue  a  paid-up  policy  upon  the  payment  of  a 
sum  into  an  advance  assessment  fund,  if  the 
fixed  sum  referred  to  in  the  policy  is  as  ad- 
vance assessment  which  should  be  paid  within 
30  days  after  notice,  the  mailing  of  the  notice 
ia  a  condition  precedent  to  avoidinf  the  policy 
for  nonpayment. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  90&-907,  1032,  1033;  Dec.  Dig.  t 
353.*] 

3.  Instjbance  (I  854*)  —  PoRFEiTtJBE  —  Non- 
payment or  ABSE8SUENT— Notice. 

Under  a  provision  of  a  by-law  of  a  mutual 
insurance  company  that,  if  an  assessment  is 
not  paid  within  30  days  after  notice  thereof 
is  mailed,  the  policy  shall  be  void,  a  mere  dec- 
laration of  the  amount  due  on  the  policy,  with- 
out notice  that  the  policy  would  become  void 
if  the  amount  were  not  paid  within  80  days, 
was  not  sufficient 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  g{  008-011,  013;    Dec.  Dig.  g  364.*] 

4.  iNStTXANCE  (5  364*)— FORFEITDKB— NONPAY- 

UBNT  OF  Assessment — Notice. 

Where  the  by-laws  of  a  mutual  insurance 
compnny  require  notice  of  assesaments  to  be 
in  writing,  evidence  of  a  parol  notice  is  imma- 
terial. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  K  008-911,  913 ;  Dec.  Dig.  {  354.*] 
8,  Ihsubanob  (I  354*)  — FoBFEiTuiut  — Non- 
payment OF  Assessment— Notice. 
Where  it  might  reasonably  be  inferred  that 
a  sum  mentioned  in  a  policy  was  a  premium 
rather  tlian  an  advance  assessment,  the  poljcy 
did  not  give  the  notice  required  by  the  by-laws 
of  the  company  to  avoid  a  policy  for  failure  to 
pay  the  assessment  within  a  given  time. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {«  908-011, 913;  Dec.  Dig.  {  354.*] 

Department  2.  Appeal  from  Circuit  Court, 
Mnltnomab  County;  Henry  B.  UcOlnn, 
Judse. 

Action  by  P.  A.  Frakes  and  others,  part- 
ners under  the  name  of  L.  S.  Frakes  Com- 


pany, against  the  Uutual  Fire  Company  ot 
Portland,  Or.  From  a  ludgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

This  is  an  action  to  recover  a  proportional 
part  of  the  sum  specified  in  an  Insurance  pol- 
icy by  reason  of  a  loss  by  flra  The  cause 
being  at  issue  was  tried,  and  from  the  tes- 
timony received  the  court  made  findings  of 
fact  in  substance  as  follows : 

(1)  That  March  10,  1909,  the  plaintiffs,  P. 
A.  Frakes,  R.  J.  Frakes,  and  L  S.  Frakes 
were  and  ever  since  have  been  partners  as 
L.  S.   Frakes  Company. 

(2)  That  at  such  time  the  defendant  was 
and  still  is  a  corporation  having  its  principal 
place  of  business  in  Portland,  Or. 

(3)  That  on  March  25,  1909,  in  considera- 
tion of  $102.90  premium  to  be  paid  by  plain- 
tiffs to  defendant,  it  executed  to  them  a  pol- 
icy, insuring  for  tiie  term  of  one  year  against 
loss  by  fire  to  an  amount  not  exceeding  $7,- 
000,  being  $5,500  on  a  stock  of  merchandise, 
and  $1,500  on  store  furniture  and  fixtures,  all 
wliile  contained  within  a  frame  building  situ- 
ate at  No.  409  Washington  street  in  that  city. 

(4)  That  the  policy  provided  that  in  case  ot 
loss  thereunder  the  sum  ascertained  to  be 
due  should  be  payable  to  L  S.  Frakea  Com- 
pany. 

{St  That  the  premium  referred  to  was  not 
paid  when  the  policy  was  issued,  and  the 
payment  thereof  was  deferred  from  time  to 
time  until  after  the  fire  hereinafter  men- 
tioned. 

(6)  That  prior  thereto  the  defendant  re- 
quested of  the  plaintiffs  payment  of  the  pre- 
mium, but  they  were  not  notified  before  the 
fire  occurred  that  the  policy  would  be  cancel- 
ed if  the  premium  was  not  paid,  though  long 
after  the  loss  they  received  a  written  notloe 
from  the  defendant  that  the  policy  had  been 
annulled  prior  to  the  fire,  which  notice  denied 
any  liability  under  the  policy. 

(7)  That  before  bringing  this  action  the 
plaintiffs  offered  the  defendant  $102.90  in 
full  payment  of  the  premium,  but,  the  ten- 
der having  been  declined,  that  sum  of  money 
was  left  with  the  clerk  of  the  court  for  the 
defendant 

(8)  That  by-law  No.  8,  adopted  by  the  de- 
fendant company  and  set  forth  In  the  policy, 
reads :  "All^  assessments  levied  must  be  paid 
within  thirty  days  after  notice  thereof  is 
deposited  in  the  post  oSica  at  Portland,  Ore- 
gon. If  such  or  any  assessment  Is  not  paid 
to  this  company  within  thirty  days  after 
such  notice  is  mailed,  then  the  policy  of  In- 
surance shall  be  null  and  void  and  an  action 
or  stdt  may  be  Instituted  for  the  collection 
of  such  or  any  assessment;  the  applicant 
agrees  to  pay  a  reasonable  sum  as  attorney's 
fee  in  addition  to  the  costs  and  disburse- 
ments for  the  collection  of  such  or  any  as- 
sessment that  may  be  due.  In  any  stilt  or 
action  the  secretary's  certificate  under  bis 
hand  and  seal  of  ofl9ce  shall  be  deemed  suffl- 
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dent  evidence  that  an  assessment  bas  beat 
lerte'd  and  the  amount  thereof." 

(9)  That  no  assessment  was  made  or  no- 
tice given  as  required  by  such  by-law  In  or- 
der to  annul  the  policy. 

(10)  That,  by  reason  of  the  notice  deny- 
ing any  liability  under  the  policy,  the  defend- 
ant waived  notice  of  loss  and  proof  thereof 
and  also  of  the  time  of  the  payment  of  the 
damages  sustained. 

(11)  That  on  May  22,  1909,  the  property 
described  in  the  policy  and  all  while  contain- 
ed In  the  buUdlng  spedfle^  was  Injured  by 
Are. 

(12)  That  at  the  tUne  the  policy  was  ex- 
ecuted and  when  the  fire  o(:curred  the  plain- 
tiffs were  the  owners  of  the  property  de- 
scribed. 

(13)  That  at  that  Ume  they  held  concur^ 
rent  insurance  policies  on  the  same  property 
to  the  extent  of  $8,000. 

(14)  That  on  May  22,  1909,  the  defendant 
was  duly  notified  of  the  loss,  and  thereupon 
Insurance  adjusters  ascertained  and  deter- 
mined the  Injury  to  the  plaintiffs'  property 
to  have  been  $9,516.87  on  the  stock  of  mer- 
chandise, and  $1,251.25  on  the  store  fixtures 
and  furniture. 

(15)  That  by  such  adjustment  it  was  found 
that  the  proportion  of  the  loss  covered  by  the 
defendant's  policy  on  merchandise  was  $3,- 
489.51,  and  on  store  furniture  and  fixtures, 
$625.63. 

(16)  That  after  such  determination  was 
made  the  proportionate  amount  of  loss  found 
to  be  due  from  other  insurance  companies 
to  the  plaintiff  was  paid. 

(17)  That  the  plaintiffs  had  duly  perform- 
ed all  the  conditions  of  the  policy  required 
of  them. 

(IS)  And  that,  although  the  defendant  was 
requested  to  pay  the  loss  so  found  to  be  due 
from  It  on  the  policy,  no  part  thereof  had 
been  paid. 

Based  on  such  findings,  the  conclusion  of 
law  was  deduced  that  the  plaintiffs  were 
entitled  to  recover  from  the  defendant  as 
their  damages  under  the  policy  $4,115.14, 
with  Interest  thereon  from  July  22,  1909.  A 
Judgment  having  been  rendered  In  accordance 
therewith  amounting  to  $4,934.03,  and  $47.93 
costs  and  disbursements,  the  defendant  ai>- 
peals. 

Robert  3.  Upton,  of  Portland  (M.  B.  Meach- 
am,  of  Portland,  on  the  brief),  for  appellant 
Ih  R.  Webster,  of  Portland  (Bmmons  &  Web- 
ster, of  Portland,  on  the  brief),  for  respond- 
ents. 

MOORE,  J.  (after  stating  the  facto  as 
above).  Exceptions  duly  taken  to  some  of 
the  findings  of  fact  were  overruled,  and  It 
is  maintained  by  defendant's  counsel  that 
errors  were  thereby  committed  as  follows: 
(1)  In  concluding  that  at  the  time  stated  the 
plaintiffs  were  partners.  (2)  In  falling  to  find 
that  prior  to  the  Are  notice  of  cancellation 
138P.-15 


of  the  policy  was  given  by  defendant  to  plain- 
tiffs. (3)  In  concluding  that  before  the  loss 
no  notice  was  given  that  the  policy  would 
be  canceled  If  the  assessment  was  not  paid. 
(4)  And  in  finding  that  no  assessment  was 
made  or  notice  thereof  given,  as  required  by 
the  by-laws,  In  order  to  annul  the  policy. 

[1]  Considering  these  assignmente  In  the 
order  stated,  it  Is  argued  that  no  testimony 
was  received  tending  to  show  that  plaintiffs 
were  partners  at^the  time  the  i>ollcy  was  is- 
sued or  when  the  fire  occurred.  It  appears 
from  the  transcript  that  when  the  cause  was 
called  for  trial  counsel  for  the  respective 
parties  made  statemente  of  the  facts  involv- 
ed, admitting  that  at  the  time  of  the  fire  the 
plaintiffs  were  the  owners  of  the  stock  of  mer- 
chandise and  of  the  store  fixtures,  and  were 
engaged  In  business  at  the  place  spedfied  in 
the  policy.  The  court,  addressing  plalntlfls' 
counsel,  said:  "The  policy  Is  admitted  and 
the  loss  is  admitted,  is  it  not?  Do  you  have 
to  prove  anything  else?"  The  defendant's 
counsd  thereupon  remarked:  "Of  course  we 
admit  they  [the  insurance  adjusters]  found 
there  was  the  amount  of  loss  as  stated"  (by 
plaintiffs'  counsel).  The  court:  "I  think 
that  I  will  hold  that  the  defendant  has  the 
burden  in  this  case,"  to  which  ruling  no  ob- 
jection was  made  or  exception  taken.  The 
plaintiffs'  counsel  thereupon  stated  the 
amount  of  loss  as  determined  by  the  adjust- 
ers and  the  proportion  thereof  chargeable 
to  the  defendant  as  hereinbefore  detailed. 
The  policy  of  insurance  was  then  Introduced 
in  evidence  and  the  plaintiffs  rested. 

Though  the  averment  in  the  complaint  that 
the  plaintiffs  are  partners  is  denied  in  the 
answer,  no  testimony  in  support  of  that  Is- 
sue appears  to  have  been  given.  The  cer- 
tificate of  the  trial  Judge  appended  to  the 
bill  of  exceptions  declares  that  the  transcript 
contains  a  full,  true,  and  correct  statement 
of  all  the  evidence  offered  by  either  party, 
including  the  exhibits.  The  attestation  does  . 
not  purport  to  give  a  minute  statement  of 
the  facto  or  the  admission  thereof  as  made 
by  counsel  for  the  respective  parties  at  the 
trial  of  .the  cause.  In  the  absence  of  such 
affirmative  showing,  It  will  be  presumed  from 
the  findings  of  fact  made  by  the  court  that 
the  plaintiffs  were  and  are  copartners,  that 
defendant's  counsel  at  the  trial  solemnly  ad- 
mitted the  assodation  of  the  persons  herein- 
before named  for  the  purpose  of  carrying  on 
business  together,  thereby  rendering  other 
proof  to  substantiate  such  issue  unnecessary. 

[2]  It  is  malntoined  by  defendant's  counsel 
that  the  uncontradicted  testimony  conclu- 
sively shows  that  notice  of  cancellation  of  the 
policy  was  given  by  defendant  to  plaintiffs 
prior  to  the  fire,  and  that  the  finding  that  no 
such  notice  was  given  until  after  the  loss  oc- 
curred is  erroneous.  The  proper  solution  of 
this  question  depends  upon  the  kind  of  notice 
required  by  the  terms  of  the  policy.  The 
written  agreement  for  Indemnity  asaloat  loM 
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by  fire  which  was  received  In  evidence  con- 
tains a  clause  as  follows:  "Whereas  L.  S. 
Frakes  Company  In  accordance  with  the  ap- 
plication which  is  made  a  part  of  this  con- 
tract, has  become  a  member  of  the  Mutual 
Fire  Company  of  Portland,  Oregon  (herein- 
after called  the  Company)  and  bound  himself 
to  pay  bis  ratable  proportion  of  all  assess- 
ments made  In  accordance  with  the  'consti- 
tution and  by-laws'  and  the  stipulations  here- 
in named,  and  also  the  payment  of  one  hun- 
dred two  and  90/100  dollars,  the  Company 
does  insure,"  etc. 

A  part  of  article  5  of  the  constitution  of 
the  defendant  company,  the  whole  of  which 
is  printed  in  the  policy,  prescribing  the  du- 
ties of  oflBcers,  reads:  "The  secretary  shall 
be  the  recording,  corresponding  and  account- 
ing officer.  He  shall  attest  all  certificates 
and  orders,  and  keep  a  complete  record  of  aU 
business  of  this  company.  He  shall  collect 
all  assessments,  receive  all  premiums,  and 
pay  the  same  to  the  treasurer  daily." 

Article  8  of  the  constitution,  as  far  as  ma- 
terial herein,  provides:  "All  losses,  charges 
and  expenses  shall  be  paid  out  of  a  fund  to 
be  known  as  the  'General  Fund.'  This  fund 
shall  at  all  times  l>e  maintained  by  assess- 
ments levied  only  by  the  board  of  directors 
when  in  their  Judgment  the  necessity  exists, 
and  upon  all  the  members  of  tbe  company, 
and  shall  be  prorated  in  accordance  with  the 
amount  of  their  policies  respectively." 

Tbe  policy  also  contains  a  copy  of  the  de- 
fendant's by-laws,  section  2  of  which  is  as 
follows:  "Upon  the  written  request  of  the 
Insured,  which  request  in  connection  with  the 
assurances  that  pertain  thereto,  shall  be  at- 
tached to  the  policy  at  the  time  of  its  issu- 
ance and  become  a  part  thereof,  this  com- 
pany will  issue-  a  fully  paid-up  policy  for  the 
time  agreed  upon  as  provided  by  law,  upon 
the  payment  of  the  total  amount  of  the  as- 
sessments that  could  or  would  be  levied  up- 
on any  given  policy  in  accordance  with  the 
constitution  and  by-laws,  provided,  however, 
that  such  money  so  received,  other  than  what 
was  then  due  the  company,  shall  not  be  paid 
into  the  'General  Fund,'  but  shall  be  paid  in- 
to a  fund  known  as  tbe  'Advance  Assessment 
Fund,'  wliich  fund  shall  be  held  by  the  cor- 
poration in  trust,  subject  to  the  following 
conditions:  When  any  assessment  may  be- 
come due  and  owing  on  said  policy,  that  the 
said  company  is  authorized  to  levy  said  as- 
sessment against  the  said  insured  in  the  or- 
dinary and  usual  way,  but  the  said  assess- 
ment shall  be  collected  only  out  of  said  ad- 
vance assessment  fund."  In  construing  the 
language  of  that  section,  in  an  action  where- 
in the  complaint  charged  the  levy  of  any  ad- 
vance assessment,  and  such  averment  was 
admitted  by  the  answer  which  impliedly,  at 
least,  stated  that  the  sum  of  money  so  de- 
termined upon  had  not  been  paid  within  30 
days  after  the  giving  of  notice  thereof,  it  was 
held  that  the  policy  was  self-executing,  and 


that  upon  default  in  tbe  payment  of  the  as- 
sessment it  became  Ipso  facto  void.  Mutual 
Fire  Co.  v.  Maple,  60  Or.  859,  119  Pac.  484. 
In  that  case,  thoagh  nothing  is  said  In  the 
opinion  with  respect  to  the  giving  of'  a  notice 
of  assessment,  the  decision  proceeds  upon  tlie 
theory  that  such  announcement  was  duly  re- 
ceived. 

It  wlU  be  kept  in  mind  that  in  the  case  at 
bar  the  policy  recites  that  the  plaintiffs  bad 
obligated  themselves  to  pay  their  ratable 
proportion  of  all  assessments,  and  that  the 
contract  of  insui^nce  also  acknowledged  the 
payment  of  $102.90.  It  would  appear  tbat 
the  sum  so  admitted  was  not  an  assessment 
but  a  premium,  which  amount  agreed  to  be 
paid  as  tbe  consideration  for  the  insurance 
tbe  secretary  was  authorized  to  receive  pur- 
suant to  article  8  of  the  constitution.  If, 
however,  such  sum  was  an  advanced  assess- 
ment within  the  meaning  of  section  2  of 
defendant's  by-laws,  and  should  have  been 
paid  within  30  days  after  notice  thereof  was 
deposited  In  the  post  office  at  Portland,  Or., 
the  mailing  of  a  notice  giving  such  warning 
is  a  condition  precedent,  the  performance 
of  which  must  be  compiled  with  before  the 
policy  is  rendered '  ipso  facto  void.  Schmidt 
V.  German  Mutual  Ins.  Co.,  4  Ind.  App.  340, 
30  N.  E.  939. 

[3]  H.  B.  Wagnon,  manager  of  the  defend- 
ant, which  is  a  mutual  insurance  company, 
testified  that  its  board  of  directors  had  au- 
thorized the  levy  of  advance  assessments  of 
70  per  cent,  of  the  annual  premiums  of  old 
standard  Insurance  companies  whenever  a 
policy  was  issued;  that  pursuant  to  such 
sanction  a  levy  of  that  kind  was  made  by  the 
officers  upon  the  plaintiffs'  application  for 
Insurance;  that,  if  the  money  realized  by 
such  method  was  insufficient  to  liquidate  the 
loss  occasioned  by  a  fire  covered  by  one  of 
Its  policies,  another  assessment  would  be  lev- 
ied upon  all  persons  whose  requests  for  In- 
surance, when  granted,  made  them  members 
of  tbe  company ;  that  the  Information  con- 
tained in  a  policy  and  a  bill  accompanying 
it,  stating  that  the  sum  of  money  referred  to 
should  be  paid  within  30  days,  were  mailed  to 
the  j)lalntl£t8  and  afforded  all  the  written  no- 
tice that  was  given.  On  cross-examination, 
the  witness  in  answer  to  the  question,  "Then, 
it  was  a  notice  with  the  policy  when  the  poli- 
cy was  delivered?"  replied:  "Sure  it  was, 
with  all  policies,  sure ;  I  have  just  been  tell- 
ing you  we  could  not  get  along  without  that, 
we  could  not  get  any  money  to  pay  with  In 
any  other  way.  Q.  Well,  did  you  send  out 
the  policy?  How  do  you  know  there  was  a 
notice  sent  out  with  this  policy?  A.  Well. 
I  don't  know  whether  I  mailed  it  or  my  sob 
mailed  it,  or  the  girl  that  wrote  it — some- 
body mailed  it  out  of  my  office,  that  Is  one 
sure  thing.  They  got  it  at  any  rate;  there's 
a  sure  thing — sure  pot  they  got  it,  and  it 
was  sent  out  of  the  office  by  somebody." 

H.  B.  Wagnon,  Jr.,  who  is  secretary  of  tbe 
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defendant  company,  corroborates  the  preced- 
ing witness  with  respect  to  the  manner  of 
levying  an  advance  assessment.  He  Identi- 
fied an  envelope  which  was  received  In  evi- 
dence having  thereon  inter  alia  the  sentence : 
"Policy  mailed  by  A.  S."  In  alluding  to 
which,  he  testified  that  the  letters  last  set 
forth  were  the  Initials  of  the  stenographer 
In  their  office  at  the  time.  Referring  to  the 
notice  of  assessment,  this  witness  stated  up- 
on oath :  "The  policy  itself  so  called  for  it, 
and  there  was  a  written  statement  mailed 
with  the  policy  also."  Adverting  to  the 
plaintiffs,  he  was  further  asked:  "And  was 
there  any  statement  mailed  or  delivered  to 
these  people  afterwards?"  He  replied:  "It 
was,  and  in  person  by  myself."  The  court 
thereupon  inquired :  "What  kind  of  a  state- 
ment was  it?"  The  witness  answered:  "Just 
like  this  one  (exhibiting  a  paper) ;  these  have 
been  printed  since,  but  they  are  of  the  same 
nature."  The  plaintiffs'  counsel  then  asked: 
"Simply  a  bill,  that  is,  a  statement  in  the 
nature  of  a  bill  sent  out  with  the  policy?" 
The  witness  replied:  "In  each  one;  yes, 
sir."  The  statement  of  the  demand  thus  re- 
ferred to  was  nothing  more  than  a  mere 
declaration  of  the  amount  due  on  the  policy. 
Whether  such  bill  was  sent  out  by  mall  or 
delivered  in  person  by  H.  D.  Wagnon,  Jr., 
which  cannot  be  determined  from  his  testi- 
mony, is  unimportant,  tor  the  information 
thus  furnished  was  not  a  notice  that  the  con- 
tract of  insurance  would  become  void  if  the 
payment  was  not  made  witliln  30  days. 

[4]  Where,  as  in  the  case  at  bar,  the  by- 
laws require  that  notice  of  assessments  must 
be  given  in  writing,  testimony  offered  to 
prove  that  a  parol  notice  was  given  is  imma- 
teriaL  Dial  v.  Valley  Mutual  Life  Ass'n, 
29  S.  a  660,  8  S.  E.  27. 

[t]  The  stenographer  who,  it  Is  asserted, 
mailed  to  the  plaintiffs  the  policy  was  not 
called  to  prove  that  any  notice  of  a  levy  of 
assessment  was  made.  The  secretary's  cer- 
tificate, under  his  hand  and  seal  of  office, 
that  an  assessment  had  been  made,  and  the 
amount  thereof  as  provided  by  section  8  of 
the  by-laws,  was  not  offered  in  evidence  un- 
less the  policy  can  be  regarded  as  affording 
such  proof.  No  notice  of  the  levy  of  an  as- 
sessment, directed  to  the  plaintiffs,  appears  to 
have  been  deposited  in  the  post  office  at  Port- 
land, Or.  The  testimony,  however,  unmistak- 
ably shows  that  the  $102.90  referred  to  in  the 
policy  was  an  advance  assessment,  but,  in 
the  absence  of  such  sworn  declarations.  It 
might  reasonably  have  been  inferred  that 
the  sum  so  stated  was  the  premium,  so  that 
the  policy,  though  signed  by  the  secretary  and 
tested  by  his  seal  of  office,  did  not,  in  our 
opinion,  furnish  the  required  information, 
and  evidently  is  not  the  notice  specified  in 
section  8  of  the  by-law& 

We  coLcur  in  the  findings  made  by  the 
trial  court  that  are  challenged  by  assign- 


ments of  error  numbered  2,  S,  and  4,  which 
specifications  practically  involve  but  one 
question.  Other  errors  are  alleged,  but, 
deeming  them  unimportant  or  not  involved, 
the  Judgment  should  be  affirmed,  and  it  is  so 
ordered. 

BEAN,  EAKIN,  and  McNARY,  JJ.,  concur. 
McBBIDE,  a  J.,  not  sitting./ 


(69  Or.  41) 
CAWLFIBLD  v.   SMYTH  et  al. 
(Supreme  Court  of  Oregon.    Jan.  27,  1914.) 

L    WaTEBS    AMD    WATKB    COT7B8ES    ({    111*) — 

Mbandeb  Likb. 

The  ordinary  high-water  mark  constitates 
the  true  meander  line  of  public  lands  granted 
by  the  United  States. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  120;    Dec:  Dig.  i 

2.  Watebs  and  Wateb  Cocbses  ({  111*)— Db- 
bobiftior— mxandeb  line. 

A  survey  of  a  meander  line  need  not  fol- 
low all  the  ilauoiities  of  a  river  or  lake  foot 
by  foot,  but  is  sufficient  if  it  fairly  represents 
the  average  of  the  mean  high-water  mark  of  the 
body  of  water  in  question. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  120;  Dea  Dig.  { 
111.*] 

3.  Watebs  Ann  Wateb  Coubses  (i  111*)— De- 

SCBIPTIOR— MEARHEB    LINE. 

If  by  mistake  or  fraud  a  surveyor  omits 
large  tracts,  placing  them  inside  a  meander 
line  instead  of  bounding  them  by  the  survey  of 
the  meander  line  with  reasonable  accuracy,  the 
purchaser  of  abutting  lands  will  take  only  to 
that  line  and  not  beyond. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  120;  Dec.  Dig.  i 
111.*] 

4.  Watebs  and  Wateb  Coubsbb  (t  HI*)- Ki- 

PABIAN    BlQHTS  —  "BECESSION'*  —  "AvUt- 
BION." 

An  owner  of  land  bordering  a  body  of  wa- 
ter is  entitled  to  follow  the  water  as  it  re- 
cedeSj  and  hold  the  land  uncovered,  and  is 
not  limited  to  a  particular  amount  acquired  in 
this  way ;  but  by  "recession"  is  not  meant  a 
sudden  "avulsion^'  which  changes  the  channel 
of  a  stream  so  as  to  cut  oS  land  in  large  quan- 
tities. 

W[Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  120;    Dec.  Dig. 
{  111.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  p.  »J55.] 

Department  No.  1.  Appeal  from  Circuit 
Court,  Harney  County;  William  Smith, 
Judge. 

Action  by  Frank  Cawlfield  against  D.  A. 
Smyth  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

This  is  an  action  of  ejectment  In  statutory 
form,  in  which  the  defendants  admitted  be- 
ing in  possession  of  the  lands  in  dispute, 
but  denied  all  other  allegations  of  the  com- 
plaint A  Jury  trial  resulted  in  a  verdict  and 
Judgment  for  the  defendants;  and  the  plain- 
tiff appeals. 
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O.  A.  Sweek,  of  Bums,  and  tL.  B.  Webster, 
of  Portland  (Emmons  &  Webster,  of  Port- 
land, on  the  brief),  for  appellant  Will  B. 
King,  of  Washington,  D.  C,  for  respondenta 

BURNETT,  J.  The  plaintiff  is  the  owner 
of  certain  fractional  subdivisions  of  sections 
27  and  28,  township  26  south,  range  31  east 
of  the  Willamette  Meridian,  in  Harney  coun- 
ty, bounded  on  the  north  by  the  meander  line 
of  Malheur  Lake,  a  nonnavigable  body  of 
water,  fed  by  SUvles  river  on  the  north  and 
Blitzen  river  on  the  south,  and  finding  its 
outlet  through  a  channel  which  its  waters 
have  forced  into  Harney  Lake.  The  land  in 
dispute  is  on  the  lake  side  of  this  meander 
Une,  and  lies  in  front  of  the  lots  owned  by 
the  plaintiff,  although  other  land  of  a  similar 
nature'  intervenes  between  them  and  the 
premises  he  would  recover.  The  plaintiff 
claims  these  lands  as  accretions  to  his  lots, 
which  he  purchased  and  holds  under  a  patent 
from  the  United  States  government  His 
contention  is  that  his  lands  being  bounded 
by  the  meander  line  of  the  lake,  as  evidenced 
by  the  official  plats,  he  takes  by  operation  of 
law,  as  an  accretion,  all  land  beyond  the  line 
and  uncovered  by  the  recession  of  the  lake. 
The  defendants  maintain  that  the  meander 
line  as  laid  upon  the  ground,  and  forming  on 
the  maps  of  the  survey  the  north  boundary  of 
the  lots  owned  by  the  plaintiff,  did  not  truly 
represent  the  meander  of  the  lake  at  the 
time  it  was  surveyed,  and  that  he  la  privi- 
leged to  show  that  fact  with  the  result  that 
plaintiff  cannot  take  any  land  north  of  the 
actual  meander  line  as  thus  traced,  and  is 
forbidden  to  advance  his  boundary  with  the 
retreating  waters. 

Another  question  involved  is  based  upon 
plaintiff's  objections  to  sundry  instructions 
given  by  the  court  to  the  Jury.  The  meander 
line  in  question  was  surveyed  by  a  deputy 
United  States  surveyor  in  1895.  Among 
other  things  the  court  charged  the  Jury  thus: 
"I  instruct  you,  gentlemen,  that  if  you  find 
a  meander  line  or  some  Une  of  survey  was 
run  along  the  northern  boundary  of  the 
lands  last  described  (meaning  the  lots  own- 
ed by  plaintlfl)  that  is  not  conclusive  evidence 
of  the  existence  of  a  lake  at  that  point  Ton 
will  therefore  weigh  and  consider  all  of  the 
evidence  in  this  case,  and  the  facts,  the  con- 
clusion, to  be  deduced  from  the  whole  evi- 
dence is  to  determine  whether  in  fact  there 
was  a  lake  north  of  and  adjoining  plaintiff's 
land  described  in  his  patent,  and  If  there  was 
not  such  lake  at  the  time  such  meander  line 
was  run,  to  wit  in  the  year  1895,  you  will 
find  for  the  defendants;  that  is  to  say,  I 
instruct  you  that  before  you  can  find  for  the 
plaintiff,  you  must  be  satisfied  from  a  pre> 
ponderance  of  the  evidence  that  daring  the 
year  in  which  such  meander  line  was  run 
there  was  a  lake  immediately  north  of  and 
adjoining  the  land  described  in  plaintlfTs 
patent  as  belonging  to  him,  but  if  yon  be- 


lieve from  the  evidence  that  there  was  a 
swamp  or  marsh  instead  of  a  lake,  imme- 
diately north  of  and  adjoining  said  lands, 
then  you  will  find  for  the  d^endants.  In 
other  words,  it  is  a  fact  for  you  to  determine 
whether  there  was  a  lake.  If  there  was  such 
lake  at  the  meander  line,  the  plaintiff  should 
recover,  if  the  land  uncovered  by  the  reces- 
sion of  the  lake,  which  said  recession  yon 
find  to  have  been  natural  and  gradual,  be 
not  of  such  considerable  area  or  amount  as 
would  Increase  his  holdings  and  possessions 
under  his  patent  to  such  an  extent  as  would 
be  unreasonable  and  beyond  the  possible  In- 
tention of  the  government  in  the  execution  of 
said  patent"  Again,  after  the  Jury  had  re- 
tired and  been  in  deliberation  for  some  time, 
they  returned  and  asked  the  court  for  far- 
ther instructions  respecting  the  amount  of 
land  the  plaintiff  might  recover.  Whereupon 
the  court  gave  .the  following  instruction: 
"With  reference  to  the  amount  of  land  that 
the  plaintiff — a  plaintiff  In  proceedings  of 
this  kind  might  claim  by  virtue  of  the  fact 
that  his  holdings  are  separated  from  the 
lake  by  means  of  a  meander  line,  I  Instmct 
you  that  a  meander  line  should  mark  the 
shore  line  of  abutting  property,  if  such  Une 
is  properly  surveyed.  If  It  does  not  mark 
such  line  practically,  it  Is  not  a  true  meander 
line,  and  should  be  disregarded.  It  is  not 
necessary  that  this  line  shall  coln(dde  with 
the  edge  of  the  lake  by  following  the  true 
curvature  of  the  shore  line.  It  may  consist 
of  broken  straight  lines,  and  is  to  control  if 
it  is  so  located  as  not  to  leave  a  considerable 
body  of  land  between  the  said  meander  line 
and  the  water's  edge  when  the  lake  Is  at  Its 
usual  or  ordinary  state.  So  In  this  case.  If 
the  meander  line  of  1885  fairly  marks  the 
shore  Une  of  the  lake  at  that  time,  it  would 
be  controlling  here,  and  the  plaintiff  must  re- 
cover, unless  the  recession  of  the  waters 
from  the  original  shore  Une  of  the  lake  as 
shown  by  that  survey  has  been  so  great  as 
to  add  a  very  considerable  quantity  of  land, 
amounting  to  as  much  or  more  land  as  that 
described  in  the  patent  which  the  plaintUf 
obtained  from  the  government  in  which  lat- 
ter case  the  meander  Une  must  be  regarded 
as  his  north  boundary,  and  he  cannot  recover 
here  in  such  case" 

[1]  Bespecting  the  true  meander  line,  it 
was  held  in  Johnson  v.  Knott  13  Or.  308,  10 
Pac.  418,  that  the  ordinary  high-water  mark 
constitutes  the  true  meander  line.  The  same 
doctrine  was  approved  in  the  case  of  Stata 
V.  Portland  General  Electric  Co.,  62  Or.  502, 
95  Pac.  772,  98  Pac.  160; '  Mr.  Justice  Bakln 
saying:  "That  the  point  to  which  the  water 
usually  rises.  In  an  ordinary  season  of  high 
water,  is  the  meander  line,  and  that  this  line 
forms  the  boundary  of  the  title  of  the  United 
States."  This  is  the  poUcy  adopted  by  th« 
general  government  in  Its  surveys.  In  para- 
graph  154,  page  62,  Manual  of  Surveying  In« 
structions  for  the  Survey  of  the  PnbUc  Lands 
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of  tbe  United  States,  It  Is  Bald:  "Lao^Is 
bounded  by  waters  are  to  be  meandered  at 
mean  high-water  mark."  Further,  in  para- 
graph 157,  it  Is  said:  "Navigable  waters,  as 
well  as  all  rivers  not  embraced  In  the  class 
denominated  navigable,  the  right  angle  width 
of  which  is  three  chains  and  upwards,  will 
be  meandered  on  both  banks  at  the  ordinary 
mean  high-water  mark."  Finally,  In  para- 
graph 168,  page  64,  the  rule  Is  laid  down: 
"Meander  lines  will  not  be  established  at  the 
segregation  line  between  dry  and  swamp  or 
overflowed  land,  but  at  the  ordinary  high- 
water  mark  of  the  actual  margin  of  tbe  riv- 
ers or  lakes  on  which  such  swamp  or  over- 
flowed land  borders." 

[2]  It  is  impracticable  to  trace  out  mean- 
der lines  which  follow  foot  by  foot  all  the 
sinuosities  of  an  ordinary  lake  or  river.  It 
Is  sufficient  If  tbe  survey  fairly  represents 
the  average  of  the  mean  high-water  mark  of 
the  body  of  water  In  question.  In  the  very 
nature  of  things  any  feasible  survey  of  the 
meander  under  this  rule  will  leave  on  the 
lake  side  of  the  line  more  or  less  land  In 
spots  which  may  be  In  fact  above  high-water 
mark.  This  1b  the  doctrine  laid  down  by  this 
court  In  French  I4ve  Stock  Co.  v.  Springer, 
35  Or.  312,  58  Pac.  102,  quoting  with  approval 
Barnbart  v.  Bhrhart,  38'  Or.  274,  64  Pac.  195. 

[J]  On  the  other  hand,  all  the  cases  on 
this  subject  recognize  tbe  doctrine  elaborated 
by  Mr.  Justice  Moore  In  this  latter  decision, 
.  that,  if  by  mistake  or  through  fraud  the 
surveyor  omits  large  tracts  of  land,  placing 
them  inside  the  meander  line  instead  of 
bounding  them  by  that  survey  with  reason- 
able accuracy,  the  purchaser  of  lands  abut- 
ting upon  such  a  meander  wlU  take  only  to 
that  line,  and  not  beyond.  Hence  It  is  a  ques- 
tion of  fact  In  case  of  dispute  whether  or  not 
the  survey  did  reasonably  trace  the  mean 
hlgb-water  line  of  tbe  lake  or  stream  In  ques- 
tion with  a  meander  line  properly  established 
so  as  to  fairly  represent  tbe  average  of  the 
mean  high-water  mark.  Consequently  noth- 
ing here  stated  Is  Intended  to  preclude  a 
proper  Inquiry  about  whether  the  meander 
line  coincided  fairly  with  the  average  of  the 
high-water  mark  as  the  same  existed  when 
the'  surrey  was  made. 

[4]  It  is  a  well-established  rule  that  the 
grantee  will  take  at  least  to  the  actual  mar- 
gin of  the  water,  whether  within  or  without 
the  line  as  properly  surveyed  on  the  ground, 
and  that  he  la  entitled  to  follow  the  water 
as  It  recedes,  and  to  hold  and  enjoy  the  land 
thus  uncovered.  By  recession  Is  not  meant 
a  sudden  avulsion  which  changes  the  channel 
of  a  stream  so  as  to  cut  off  land  in  large 
quantities ;  but  where  a  lake  recedes  from  Its 
original  meander  lines  rightly  surveyed,  the 
owner  of  the  lands  bounded  by  such  mean- 
ders Is  entitled  to  follow  the  water  however 
far  it  retires,  or  however  much  land  may  be 
uncovered  by  the  recession. 

Concerning  this  very  lake  this  court,  speak- 


ing by  Mr.  Justice  Wolverton,  Is  French 
live  Stock  Co.  V.  Springer,  supra,  said:  "It 
Is  a  question  of  no  moment  to  the  parties  In 
the  present  controversy  whether  the  shore  or 
upland  owner  takes  to  the  water's  edge  or  to 
the  center  of  a  nonnavlgable  lake,  or  what 
title,  if  any,  has  be4n  acquired  by  reason  of 
such  ownership,  without  reservation  In  the 
muniments  of  title  to  the  land  under  tbe 
water  of  the  lake,  as.  In  any  event,  the  own- 
er Is  entitled  to  all  land  between  the  original 
line  and  the  water's  edge,  which  shall  have 
become  bare  by  accretion  or  a  gradual  and 
imperceptible  recession  of  the  water,  not 
extending  beyond  the  center  of  the  lake." 
In  good  reason  there  can  be  no  difference  in 
principle  between  nonnavlgable  lakes  and 
nonnavlgable  rivers  respecting  recessions  and 
accretions,  especially  where,  as  In  this  in- 
stance, both  alike  rise  and  fall  In  the  wet 
and  dry  seasons.  It  Is  said  In  a  work  on 
Elementary  Physical  Geography  by  William 
Morris  Davis:  "Lakes  may  be- generally  tak- 
en to  Indicate  a  useful  drainage  system.  In 
time  they  will  be  destroyed;  partly  by  filling 
with  the  waste  that  is  brought  by  the  Inflow- 
ing streams,  partly  by  the  deepening  of  the 
outlet  valley.  Lakes  should  therefore  be  re- 
garded as  only  temporary  features  In  the 
long  life  of  the  river  system  to  which  they  be- 
long. The  rivers  may  remain  long  after  the 
lakes  disappear."  It  Is  laid  down  in  Hardin 
V.  Jordan,  140  U.  S.  371,  11  Sup.  Ct  808,  838 
(85  L.  Ed.  428),  that  "grants  by  the  United 
States  of  its  public  lands  bounded  on  streams 
and  other  waters,  made  without  reservation 
or  restriction,  are  to  be  construed  as  to  their 
effect  according  to  the  laws  of  the  state  in 
which  the  lands  lie.  It  depends  upon  the 
laws  of  each  state  to  what  extent  the  prerog- 
ative of  the  state  to  lands  under  water  shall 
extend."  At  the  argument  the  case  of  Scott 
V.  Lattig,  227  U.  8.  229,  33  Sup.  Ot  242,  67 
L.  Ed.  490,  44  L.  R.  A.  (N.  8.)  107,  was  Cited 
as  modifying  the  rule  laid  down  in  Hardin 
V.  Jordan,  supra,  but  the  two  cases  are  un- 
like in  this:  That  the  Hardin-Jordan  case 
relates  to  a  nonnavlgable  lake,  while  the 
other  case  has  to  do  with  a  fixed  and  well-de- 
fined island  in  a  navigable  river.  The  case 
at  bar  is  more  like  Whitaker  v.  McBride,  197 
U.  S.  510,  25  Sup.  Ct  530,  49  U  Ed.  857,  In 
which  the  Supreme  Court  of  the  United 
States  decided  that,  "by  the  law  of  Nebraska 
•  •  ♦  the  riparian  proprietors  are  the 
owners  of  the  bed  of  a  stream  to  the  center 
of  the  channel ;  that  the  government  as  orig- 
inal proprietor  has  the  right  to  survey  and 
sell  any  lands.  Including  islands  In  a  river  or 
other  body  of  water ;  that  if  it  omits  to  sur- 
vey an  island  in  a  stream,  and  refuses,  when 
Its  attention  Is  called  to  the  matter,  to  make 
any  survey  thereof,  no  dtlzen  can  overrule 
the  action  of  the  department,  assume  that 
the  island  ought  to  have  been  surveyed,  and 
proceed  to  occupy  it  for  the  purposes  of 
homestead  or  pre-emption  entry.    In  such  a 
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case  the  rights  of  riparian  proprietors  are  to 
l)e  preferred  to  the  claims  of  the  settler." 
Section  878,  L.  O.  L.,  declares:  "The  follow- 
ing are  the  rules  for  construing  the  descrip- 
tive part  of  a  conveyance  of  real  property, 
when  the  construction  is  doubtful,  and  there 
are  no  other  sufficient  circumstances  to  de- 
termine it:  •  *  *  (4)  When  a  road  or 
stream  of  water  not  navigable  is  the  bound- 
ary, the  rights  of  the  grantor  to  the  middle 
of  the  road,  or  the  thread  of  the  stream,  are 
Included  in  the  conveyance,  except  where  the 
road  or  bed  of  the  stream  is  held  under  an- 
other title."  In  Micelli  v.  Andnis,  61  Or.  78, 
120  Pac.  737,  Mr.  Justice  Moore  said:  "The 
United  States  originally  owned  the  bed  of 
each  unnavlgable  river,  and,  when  any  land 
bordering  thereon  is  granted  by  the  general 
government  or  its  successors  in  title,  by  de- 
scribing a  border  line  as  running  to  a  bank 
of  the  stream  and  tl;ience  with  its  meanders, 
giving  them,  the  boundary  of  the  premises 
conveyed,  unless  restricted  by  express  words, 
extends  by  the  overwhelming  preponderance 
of  Judicial  utterance  to  the  center  of  the 
river."  Until  legislation  of  the  state  has 
changed  its  policy  on  this  point,  we  must 
hold  that  the  riparian  owner  of  land  granted 
by  the  general  government  abutting  upon  a 
correctly  established  meander  line  is  at  least 
entitled  to  follow  the  water  of  the  lake  or 
river  thus  meandered,  no  matter  how  far  It 
may  recede.  The  circuit  court  was  In  error 
when  It  undertook  to  limit  the  plaintiff  in 
the  amount  of  his  accretion  resulting  from 
the  retreat  of  the  water  in  front  of  his 
original  holdings. 

The  judgment  of  the  circuit  court  Is  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings. 

McBRIDB,  O.  J.,  and  MOORE  and  RAM- 
SEY, JJ.,  concnr. 


((»  Or.  313) 

TEMPLBTON  t.  COOK  et  al.t 

(Sapreme  Court  of  Oregon.     Jan.  27,  1914.) 

1.  JtrDQitERT    (i    744*)  —  Conclusiveness — 
Matters  Concluded. 

A  decree  in  a  suit  to  foreclose  a  mortgage, 
affirmed  on  appeal,  determining  the  amount  of 
the  debt,  is  conclusive  on  that  point  in  a  sub- 
sequent creditor's  suit  to  reach  property  of  a 
surety  on  the  appeal  bond  of  defendant  in  the 
former  suit  in  the  bands  of  a  third  party. 

[Ed.  Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  H  1278-1281;   Dec.  Dig.  {  744.*] 

2.  Fraudxtlent  Conveyances   (|  43*)— Rem- 
edies of  Cbeditobb— Creditobs'  Suit. 

Where. the  evidence  shows  that  provisions 
for  the  payment  of  the  price  of  land  to  the  ven- 
dor's wife  were  made  to  put  it  out  of  the  reach 
of  creditors,  a  creditor  could  recover  the  mon- 
ey 80  paid,  notwithstanding  a  claim  that  the 
money  was  to  be  paid  to  the  wife  in  considera- 
tion of  her  inchoate  dower  interest  in  the  land. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §!  41,  95-100,  301; 
Dec.  Dig.  i  43.*] 


3.  Equity    ({   195*)— Pueadino— Crosb-Cou- 

PLAIRT  or  CROSS-BILI.. 

Under  L.  O.  L.  {  390,  abolishing  cross-bills, 
except  that  in  an  action  at  law  in  certain  cases 
the  defendant  may  file  a  complaint  in  the  nature 
of  a  cross-bill,  there  is  no  such  pleading  as  a 
cross-biU'or  cross-complaint  in  a  suit  in  equity; 
it  being  contemplated  that  the  relief  by  coun- 
terclaim provided  by  section  401  will  be  ample. 
[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  §{  446-449 ;  Dec.  Dig.  §  195.*] 

4.  Set- Off  and  Counterclaim  (§  1*)— Sub- 
ject-Matter. 

A  counterclaim  in  an  equity  suit  mnst  be 
one  on  which  a  suit  might  be  maintained  by  the 
defendant  against  the  plaintiff  in  the  suit. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  {  1 ;    Dec.  Dig.  §  1.*] 

6.  Principal  and  SurRT  (|  157*)— Reme- 
dies of  Cbeditob— Issues  and  Proof. 
In  a  creditors'  suit  to  reach  the  property  of 
a  surety  on  an  appeal  bond,  the  question  wheth- 
er the  liability  of  two  sureties  being  joint  can  be 
varied  by  proof  of  the  circumstances  of  the 
signing  of  the  undertaking  can  be  presented 
only  by  concise  issues,  and  primary  liability  of 
one  and  secondary  liability  of  the  other  estab- 
lished only  by  definite  proof. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  |  427;  Dec.  Dig.  t 
167.*] 

6.  Pleadinq  (I  8*)— Form  or  Aixboationb— 

Conclusion  of  Law. 

A  statement  in  a  pleading  that  of  two  sure- 
ties who  signed  an  undertaking  one  was  pri- 
marily liable  states  only  -  a  conclusion  of  law, 
contrary  to  the  terms  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  12-28%,  68;  Dec.  Dig.  i  8.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

Suit  by  O.  R.  Templeton  against  W.  E. 
Cook  and  others.  From  the  decree,  defend- 
ants W.  B.  Cook  and  wife  appeal.  Affirmed 
in  part,  and  reversed  in  part,  and  counter- 
claim dismissed. 

George  S.  Shepherd,  of  Portland  (Edward 
Joshua  Clark,  of  Portland,  on  the  brief),  for 
appellants.  Reed  &  Bell,  of  Portland,  for 
respondent  Wentworth.  Ralph  R.  Duniway, 
of  Portland  (C.  L.  Whealdon,  of  Portland, 
on  the  brief),  for  respondent  C.  R.  Templeton. 
R.  Sleight,  of  Portland  (Stapleton  &  Sleight, 
of  Portland,  on  the  brief),  for  respondent 
Morrison. 

EAKIN,  J.  This  is  a  creditor's  suit  to 
reach  property  in  the  hands  of  a  third  party, 
namely,  money  due  from  the  defendant  Went- 
worth to  the  defendant  W.  £>.  Cook,  as  the 
price  of  land  sold  by  W.  E.  Cook  to  him; 
the  price  being  made  payable  to  Martha  B. 
Cook,  which  is  alleged  to  have  been  done  In 
fraud  of  plaintiff's  rights.  The  facts  out  of 
which  this  proceeding  arose  are  that  the 
plaintiff,  having  a  chattel  mortgage  on  an 
automobile  to  secure  the  payment  of  the  sum 
of  $2,000,  brought  an  action  of  replevin  to 
recover  possession  of  the  automobile;  and 
soon  thereafter  brought  a  suit  against  Uoyd, 
the  mortgagor,  to   foreclose  the  mortgage. 
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In  the  Bnlt  the  defendant  Lloyd  contended 
that  the  debt  secured  was  In  the  sum  of  $700 
only.  Both  cases  were  brought  to  the  Su- 
preme Court.  This  court  held  In  the  suit 
that  the  plaintiff  gave  full  value  for  the 
$2,000  note  and  mortgage,  and  rendered  a 
decree  affirming  the  decree  of  the  lower  court, 
which  was  a  Judgment  for  $2,000,  and  for 
the  sale  of  the  mortgaged  property  (Temple- 
ton  T.  Uoyd,  59  Or.  60,  116  Pac.  1067),  and 
affirmed  the  Judgment  of  the  lower  court  in 
the  replevin  action  for  the  possession  thereof. 
Upon  the  appeal  in  the  suit  W.  E.  Cook  was 
surety  on  the  undertaking  for  appeal,  and 
Judgment  was  rendered  against  him  also  for 
the  sum  of  $2,000,  the  amount  of  the  decree 
and  costs. 

[1]  By  the  answer  In  the  present  case  the 
defendants  attempted  to  raise  an  issue  that 
the  Lloyd  debt  secured  by  mortgage  was  not 
$2,000,  but  only  $700,  and  that  that  amount 
had  been  paid;  but  the  amount  of  the  debt 
is  res  adjudlcata  in  the  decree  and  cannot  be 
questioned  in  this  proceeding.  Templeton  t. 
Lloyd,  supra.  The  answer  In  this  case  seeks 
again  to  reTlre  the  issne  as  to  the  considera- 
tion for  the  mortgage — different  from  that 
made  in  the  suit  of  Templeton  t.  Lloyd ;  but 
that  Issue  is  concluded  by  the  decree  in  the 
former  suit.  If  any  payment  of  that  Judg- 
ment has  been  accepted  expressly  or  implied- 
ly by  the  plalntUf  in  lieu  of  that  provided  for 
in  the  Judgment,  It  would  be  a  defense  here; 
but  no  facts  are  alleged  tendering  such  an 
issue. 

(21  The  second  defense  Is  that  the  land 
sold  by  W.  B.  Cook  and  bis  brother  to  Went- 
worth  was  an  inheritance  from  their  father, 
but  that  Hartha  E.  Cook,  the  wife  of  W.  EX 
Cook,  had  an  inchoate  dower  interest  in  W. 
B.  Cook's  part  thereof,  and  that  It  was 
agreed  that  the  balance  of  the  price  of  W.  E. 
Cook's  part,  after  payment  of  the  expenses 
and  less  $1,200  already  paid  to  him,  should 
be  paid  to  Martha  E.  Cook,  which  was  al- 
leged to  be  in  consideration  of  her  Interest  in 
the  land.  There  is  no  showing  as  to  what 
the  law  of  Minnesota  is  as  to  the  wife's  dow- 
er, but  in  any  event  the  value  thereof  was 
very  small  and  incapable  of  definite  ascer- 
tainment for  the  reasons  shown  in  Kuratli  ▼. 
Jackson,  60  Or.  203,  118  Pac  192,  1013,  and 
there  are  no  facts  before  us  from  which  we 
can  estimate  it.  It  is  sufficient  to  say  that  it 
appears  from  the  evidence  that  the  provisions 
for  the  payment  to  Martha  BJ.  Cook  of  W.  E. 
Cook's  part  of  the  money,  the  price  of  the 
Cook  land  sold  to  Wentworth,  was  intended 
to  put  it  out  of  the  reach  of  the  creditors  of 
W.  E.  Cook  and  especially  of  this  plaintiff; 
and  the  decree  on  the  issues  between  the 
plaintiff  and  W.  E.  and  Martha  B.  Cook 
should  be  affirmed. 

[3]  There  was  a  pleading  filed  in  this  case 
by  Finley  Morrison  labeled  "cross-complaint" 
— we  suppose  meaning  cross-bllL  This  rec- 
ord does  nut  show  what  the  title  oC  the  orig- 


inal creditor's  snlt  begun  by  O.  R.  Temple- 
ton was,  nor  whether  or  not  Morrison  was  a 
party  defendant  None  of  the  parties  have 
questioned  Morrison's  right  to  file  this  plead- 
ing as  a  cross-complaint,  but  there  is  no 
such  pleading  known  to  our  practice  in  equity 
cases.  The  only  provision  for  a  cross-bill  is 
contained  in  section  390,  L.  O.  L.,  and  by  that 
cross-bUls  are  abolished,  except  in  actions  at 
law  in  certain  cases.  It  was  contemplated  by 
this  statute  that  the  provision  for  a  counter- 
claim in  equity  cases,  as  provided  fo^  by  sec- 
tion 401,  L.  O.  L.,  would  be  ample  to  include 
any  and  every  relief  available  to  a  defendant 
In  a  suit,  and  we  can  conceive  of  no  case  in 
which  It  would  not  be  complete.  The  only 
reason  a  cross-bUl  Is  permitted  in  an  action 
is  to  provide  equitable  reUef  for  a  defendant 
where  his  defense  at  law  is  not  adequate. 

[4]  Eiven  though  we  consider  the  cross-com- 
plaint before  us  as  a  counterclaim,  yet  a 
counterclaim  permissible  in  an  equity  case 
shall  be  one  npon  which  a  suit  might  be 
maintained  by  the  defendant  against  the 
plaintiff  in  the  suit  Here  the  counterclaim 
does  not  refer  to  the  plaintiff  nor  claim  any 
relief  against  him,  it  has  no  reference  to  the 
subject  of  the  creditor's  suit,  and  should  not 
have  been  entertained  by  the  circuit  court 
Howe  T.  Kern,  63  Or.  494,  126  Pac.  834,  128 
Pac.  818.  However,  W.  E.  and  Martha  E. 
Cook  have  answered  that  pleading  without 
question,  and  they  would  probably  be  pre- 
cluded from  hereafter  questioning  the  Juris- 
diction of  the  court,  and  we  will  review  the 
merits  of  the  part  of  the  decree  relating 
thereto. 

[t]  The  creditor's  suit  is  to  secure  the  ap- 
plication of  Cook's  part  of  the  Wentworth 
money  upon  an  execution  Issued  upon  the  de- 
cree affirmed  by  this  court  May  31,  1911, 
which  ia  circuit  court  case  No.  7946;  the 
decree  being  against  Lloyd  and  W.  E.  Cook, 
who  alone  appears  as  surety  on  the  under- 
taking. The  counterclaim  has  reference  only 
to  an  undertaking  in.  an  entirely  different 
case,  the  replevin  action,  being  circuit  court 
case  No.  7937,  which  said  undertaking  was 
given  for  the  release  of  the  property  taken 
by  the  plaintiff  in  the  replevin  proceeding, 
upon  which  W.  E.  Cook  and  Finley  Morrison 
were  sureties  and  upon  which  undertaking 
plaintiff  obtained  Judgment  In  the  circuit 
court  in  the  action  of  Templeton  v.  Lloyd, 
Cook,  and  Morrison,  in  the  sum  of  $2,600, 
interest  and  costs.  That  case  has  no  rela- 
tion to  the  undertaking  upon  which  the  de- 
cree and  execution  here  involved  are  based, 
except  that  possibly  a  payment  of  one  of, the 
judgments  might  be  at  least  pro  tanto  a 
satisfaction  of  the  other.  The  pretended 
counterclaim  here  does  not  disclose  very  ac- 
curately what  relief  is  desired,  as  Morrison 
is  in  no  way  liable  on  the  undertaking  or 
Judgment,  the  basis  of  the  creditor's  suit  If 
he  desires  to  litigate  the  relative  rights  and 
liabilities  Of  Cook  and  Morrison  nficm^t 
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Joint  nndwtaklngr  In  the  replevin  action,  such 
a  detennlnatlon  will  not  benefit  litm  nor 
give  him  any  claim  on  the  money  involved 
bere.  The  question  sought  to  be  determined 
Is  whether  the  liability  being  Joint  can  be 
varied  by  proof  of  the  circumstances  of  the 
signing  of  the  undertaking  by  Cook  and  Mor- 
rison, Lloyd  being  the  principal,  and  whether 
Cook  should  be  held  primarily  liable  as  be- 
tween them.  This  question  can  be  presented 
only  by  concise  Issues  and  established  by  def- 
inite proof  to  vary  the  legal  effect  of  the 
undertaking.  Sncb  an  issue  is  not  definitely 
tendered,  nor  is  there  any  evidence  from 
which  the  court  can  determine  it 

[8]  The  statement  in  the  counterclaim  that 
ItTorrison  and  Cook  both  signed  the  undertak- 
ing and  that  Cook  was  primarily  liable  on  the 
undertaking  states  only  a  conclusion  of  law, 
contrary  to  the  terms  of  the  contract,  and  the 
evidence  is  insufficient  to  show  that  Cook  was 
the  principal  on  the  undertaking  or  agreed 
or  was  bound  to  save  Morrison  harmless.  It 
does  not  even  show  that  Cook  requested  him 
to  sign  it 

The  decree  in  this  case  so  f&r  as  It  Is  in 
favor  of  the  plaintiff  and  against  W.  B.  and 
Martha  E>.  Cook  is  affirmed;  and,  so  far  as 
it  adjudges  that,  as  between  Cook  and  Mor- 
rison, W.  E.  Cook  is  primarily  liable  to  Tem- 
pleton  upon  the  redelivery  undertaking.  It  is 
reversed  and  the  counterclaim  dismissed. 

McBRIDB,  C.  J.,  and  BEAN  and  Hc- 
NABY,  JJ„  concur. 


(88  Or.  «) 

WATBRBDET    t.   UNITED    TELEPHONE 

CO.  et  al. 

(Supreme  Oonrt  of  Oregon.    Jan.  27,  1914.) 

1.  COBPORATIONB  (§  465*)— CoNTBAOTS— PEOM- 

issoBT  Note. 

Where  a  corporation  actoaliy  received  the 
amount  of  two  notes  from  the  payee  and  expend- 
ed it  in  the  enterprise  in  which  the  corporation 
was  engaged,  it  is  bound  to  pay  them. 

PEd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  f{  1822-1826;    Dec.  Dig.  §465.*] 

2.  SBT-OW  and  COTJNTEBOLAIM   (|   41») — SUB- 

jkct-Maiteb — Mutuality  or  Demands. 
The  indebtedness  of  a  son  to  a  corporation 
on  a  subscription  to  its  stock  is  not  a  counter- 
claim in  its  favor  against  its  debt  on  notes  to 
the  father  arising  out  of  an  independent  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  U  76-79,  81;  Dec. 
Dig.  {  41.*] 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County;    William  Galloway,  Judge. 

Suit  by  0.  W.  Waterbury  against  the  Unit- 
ed Telephone  Company.  From  a  decree  dls- 
mlsdng  the  suit,  plaintiff  appeals.  Reversed 
and  rendered. 

The  plaintiff  brings  this  sidt  against  the 
United  Telephone  Company  and  J.  L.  Cal- 
vert Its  receiver,  to  recover  upon  two  prom- 
issory notes,  one  for  14,500,  and  the  other 


for  $280,  which  he  alleges  were  executed  and 
delivered  to  him  by  the  defendant  corpora- 
tion for  money  which  be  loaned  to  it,  and  to 
foreclose  his  lien  upon  $12,000,  par  value  of 
the  corporation's  bonds  which  he  says  were 
pledged  to  him  as  security  for  payment  of 
the  notes  mentioned.  The  execution  and  de- 
livery of  the  notes  is  traversed  by  the  an- 
swer. Further  defending,  that  pleading 
states  substantially  that  the  notes  were  ex- 
ecuted by  the  officers  of  the  defendant  with- 
out authority,  and  in  addition  thereto  says 
that  the  corporation  was  organized  by  the 
son  of  the  plaintiff,  with  an  attorney  and  a 
third  corporator,  who,  upon  consummating 
the  organization,  elected  themselves  directors, 
and  then  issued  to  the  son  $10,000  in  par 
value  of  the  stock  of  the  concern  in  payment 
for  an  option  which  he  had  secured  upon  a 
then  existing  telephone  line,  which  option 
cost  him  $1  only.  The  substance  of  the  de- 
fense on  tbia  point  is  that  these  transactions 
were  instigated  by  the  plaintiff  In  conjunc- 
tion with  his  son  and  carried  out  as  a  scheme 
to  defraud  a  corporation  defendant  and  ac- 
quire Its  property  for  much  less  than  Its  ac- 
tual value.  The  allegations  of  the  answer 
are  traversed  by  the  reply,  which  also  aU 
leges  that  the  notes  were  not  only  regularly 
executed  for  money  loaned  to  the  corporation 
but  also  that  (he  acts  of  the  officers,  In  Issu- 
ing Its  commercial  paper  in  question,  were 
ratified  by  the  directors  and  stockholders. 
From  a  decree  dismissing-  the  suit,  the  plain- - 
tiff  appeals. 

John  M.  Pipes,  of  Portland  (Martin  L. 
Pipes,  of  Portland,  on  the  brief),  for  appel- 
lant George  O.  Bingham,  of  Salem,  and 
George  N.  Woodley,  of  Portland  (Hardy, 
Woodley  &  Behrends,  of  Portland,  on  the 
brief),  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  From  the  record  it  appears  that 
the  corporation  was  organized  August  12, 
1909,  at  which  time  the  transaction  of  issuing 
stock  to  the  son  was  completed.  The  note 
for  $4,500  was  executed  June  1,  1911,  and 
the  other  note  was  issued  April  18, 1912.  Al- 
most without  dispute,  the  testimony  shows 
that  the  corporation  actually  received  from 
the  plaintiff  the  money  involved  in  these 
two  notes,  and  that  it  was  expended  In  the 
enterprise  in  which  the  concern  was  engaged. 
Such  circumstances  firmly  establish  the  cor- 
poration's obligation  to  pay  the  notes.  Ty- 
ler v.  Trustees,  14  Or.  485,  13  Pac.  328;  Cal- 
vert V.  Idaho  Stage  Co.,  25  Or.  412,  38  Pac. 
24;  Finnegan  v.  Pacific  Vinegar  Co.,  26  Or. 
152,  37  Paa  457 ;  Schreyer  v.  Turner  Flour- 
ing MIU  Co.,  29  Or.  1,  43  Pac.  719;  Columbia 
Nav.  Co.  V.  Vancouver  Trans.  Co.^  32  Or.  532, 
52  Pac.  613;  West  v.  Washington  Ry.  Co., 
49  Or..  436,  90  Pac.  666;  Wehrung  v.  Port- 
land Country  Club,  61  Or.  48,  120  Pac.  747. 

[2]  The  citadel  of  the  defense  is  contained 
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in  Uie  effort  to  oonnect  the  plaintiff  with  the 
alleged  scheme  to  defraud  the  defendant  by 
the  Issuance  of  stock  which  was  not  paid  for, 
so  as  to  force  the  defendant  to  borrow  mon- 
ey and  suffer  the  wreck  of  its  affairs  by  be- 
ing compelled  to  pay  the  Indebtedness  repre- 
sented by  the  notes.  Except  mere  suspicion 
which  might  attach  to  transactions  between 
father  and  son,  there  Is  no  testimony  con- 
necting the  plaintiff  with  the  transaction  of 
Issuing  stock  without  payment  of  the  sub- 
scription for  the  same.  The  alleged  Indebt- 
edness of  the  son  or  Us  failure  to  pay  for 
stock  for  which  he  subscribed  is  one  thing 
to  which  such  authorities  as  Macbeth  t.  Dan- 
field,  46  Or.  653,  78  Pac.  803,  106  Am.  St 
Rep.  670,  McAllister  r.  American  Hospital  As- 
sociation, 62  Or.  630,  126  Pac.  286,  Shlpman, 
Denny,  Rhame  &  Co.  ▼.  Portland  Construc- 
tion Co.,  64  Or.  1,  128  Pac.  989,  might  apply. 
The  indebtedness  of  the  corporation  to  the 
plaintifl  for  money  loaned  to  It  is  another 
transaction.  The  Indebtedness  of  the  son  to 
the  corporation  is  not  a  counterclaim  in 
favor  of  that  institution  against  the  debt 
which  It  owes  to  the  plaintiff.  It  is  no  de- 
fense to  say  that  it  has  neglected  either  by 
Itself  or  its  receiver  to  collect  money  which 
the  plaintiff's  son  owes  for  stock  for  which 
he  subscribed. 

The  decree  of  the  circuit  court  Is  reversed, 
and  one  entered  here  in  accordance  with  the 
prayer  of  the  complaint. 

McBRIDEX  G.  J.,  and  MOORB  and  RAM- 
SET,  JJ.,  concur. 


(fi9  Or.  62) 

CLOUGH  et  ox.  v.  DAWSON  et  a1. 
(Supreme  Court  of  Oregon.     Jan.  27,  1914.) 

1.  Fraud    (|  68*)— Evimnob— Wkioht  and 

SuracMKCT. 

Fraud  is  a  question  of  fact,  and  is  prov- 
able by  circumstautjal  evidence  or  by  infer- 
ence; direct  and  positive  proof  not  being  es- 
sential. 

[Ed.  Note.— For  other  cases,  see  Frand,  Cent 
Dig.  a  65-«0 ;  Dec.  Dig.  g  68.*] 

2.  Principal  and  Agent   (§  23*)— Evidence 

— WkIOHT  and  SUITICIEWOY. 

In  a  suit  to  cancel  an  exchange  of  real  es- 
tate, evidence  held  to  sliow  that  one  of  the  de- 
fendants, who  claims  to  have  been  simply  a  wit- 
ness to  the  transaction,  was  in  fact  the  prin- 
cipal, and  another,  who  made  the  false  repre- 
sentations to  plaintiffs,  was  his  agent 

[Ed.   Note. — For   other   cases,   see    Principal 
and  Agent  Cent  Dig.  {  41;    Dec.  Dig.  i  23.*] 

8.  Trusts   (S   107*)— Bvidenck— Bubdbn    of 

Proof. 

Every  fidnciary  relation  implies  suiieriority 
of  one  party  over  the  other,  and  equity  pre- 
sumes against  the  validity  of  every_  transac- 
tion in  which  the  sufwrior  party  obtains  a  ben- 
efit and  places  on  him  the  burden  of  showing 
affirmativel;  compliance  with  equitable  require- 
ments. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  157 ;    Dec.  Dig.  {  107.*] 


4.  Tbubts   (I   06*)— GoNcrrBUonvK  Tbustb— 
Propebtt  Obtained  bt  Fraud. 

Where  one  obtained  land  from  plaintiffs  by 
fraud,  a  defendant  wtio  negotiated  with  third 
parties  an  exchange  of  the  land  for  other  land 
of  which  he  afterwards  received  a  deed  was  not 
a  bona  fide  purchaser,  and  a  constructive  trust 
was  properly  impressed  on  the  land  so  obtained 
in  favor  of  plaintiffs. 

iEid.  Note.— For  other  cases,  see  Trusts,  Cent 
;.  it  146-147 ;    Dec.  Dig.  §  96.*] 

6.   PaiNCIPAI.   AND    AeSNT    (i   158*)— IjIABU.- 

ITT  roB  Acts  or  Aqknt— Ibaud. 

A  principal  is  chargeable  with  fraud  prac- 
ticed by  the  agent,  whether  she  knew  of  it  or 
not  since  she  cannot  ratify  and  obtain  the  ben- 
efit of  the  deal  without  assnining  its  burdens. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  589-698;  Dec.  Dig.  | 
158.*] 

Department  2.  Appeal  from  Circuit  Court* 
Multnomah  County ;  J.  P.  Kavanaugih,  Judge. 

Suit  by  Charles  Clough  and  wife  against 
v.  J.  Dawson  and  others.  From  a  decree 
for  plaintiffs,  defendants  Hugh  McOovem 
and  another  appeal.    Affirmed. 

See,  also,  IBS  Pac.  846. 

This  is  a  suit  to  rescind  a  contract  for 
the  exchange  of  real  estate  on  the  ground  of 
fraud,  and  for  a  conveyance  to  plaintiffs 
of  a  portion  of  that  realty  and  certain  other 
land  received  by  defendants  In  exchange  for 
the  remainder  of  plaintiffs'  properties.  The 
circuit  court  rendered  a  decree  in  favor  of 
plaintiffs,  from  which  defendants  Hugh  Mc- 
Govern  and  Lenora  D.  Miller  appeal. 

Plaintiffs  allege  that  on  or  about  the  Ist 
of  February,  1911,  the  defendants  conspired, 
confederated,  and  associated  themselves  to- 
gether to  cheat  wrong,  and  defraud  plain- 
tiffs, and  to  secure  from  them  the  real  estate 
described  in  the  complaint  Defendants  V. 
J.  Dawson  and  Rose  Dawson,  his  wife,  made 
default,  and  have  left  the  country.  Defend- 
ants McGovem  and  Lenora  D.  Miller  answer- 
ed, denying  the  material  allegations  of  the 
complaint 

Joseph  E.  Hedges  and  Gilbert  L.  Hedges, 
both  of  Oregon  City,  for  appellants.  H.  K. 
Sargent,  Oliver  M.  Hickey,  and  Frank  Swope, 
all  of  Portland,  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  appears  from  the  record  that  in  February, 
1011,  plaintiffs  were  the  owners  of  15.70 
acres  of  laud  near  Newberg,  Tamhill  county, 
Or.,  particularly  described  In  the  complaint, 
of  the  value  of  about  $6,000 ;  and  that  the}' 
also  owned  an  equitable  Interest,  amounting 
to  $1,000,  in  lot  A,  first  addition  to  Jennings 
Lodge,  In  Clackamas  county.  Or.,  where  they 
resided.  Being  about  66  years  old  «nd  in 
poor  health,  plaintiffs  were  advised  by  their 
physicians  to  go  to  California  to  live.  De- 
fendant McGovern  was  then  in  the  grocery 
business  at  Jennings  Lodge ;  the  business  be- 
ing conducted  In  the  name  of  L.  D.  Miller, 
who  Is  now  his  wife.    The  plaintiffs  traded 
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at  McGo7ern*8  store,  and  had  Implicit  con- 
fidence In  him.  Mis.  Clough  told  him  and 
others  that  if  they  could  dispose  of  their 
property  they  would  go  to  California.  Mr. 
McGovem  informed  her  that  he  thought  he 
could  find  some  one  to  take  the  same.  One 
A.  W.  Baker,  of  California,  had  listed  with 
the  E.  Herbert  Poe  Company,  a  real  estate 
firm  of  Red  Bluff,  Cal.,  some  property  for 
sale  at  $1,900,  which  was  situated  in  Tehama 
county,  ta  that  state.  The  Poe  Company  ad- 
vertised this  tract  for  sale  as  number  25.  In 
answer  to  this  advertisement,  the  company 
received  a  typewritten  letter  from  one  L.  D. 
Miller,  of  Jennings  Lodge,  Or.,  Inquiring  in 
regard  to  this  property  as  to  the  description, 
location,  and  terms.  The  Poe  Company  wrote 
to  "Mr.  L.  D.  Miller"  on  March  1,  1911,  giv- 
ing a  general  description  of  the  tract,  and 
stating:  "The  title  of  this  place  Is  the  best 
Will  give  abstract  to  date.  The  best  terms 
that  can  be  had  is  $900  cash,  balance  in  three 
years  in  equal  parts,  with  Interest  at  7%. 
•  •  •"  To  this  letter  they  received  the 
following  reply:  "Portland,  Oregon,  March 
7-8,  1911.  E.  Herbert  Poe  Company,  bed 
Bluff,  Calif.:  Your  terms  on  number  25  In 
letter  to  Mr.  Miller  of  March  1,  accepted. 
Make  deed  to  Cbas.  Clough,  and  forward 
with  abstract  to  date  to  Hartman  &  Thomp- 
son, bankers,  Portland,  Oregon.  Will  ex- 
amine title  and  pay  money  to  bank  if  satis- 
factory. $900  cash,  balance  three  equal  year- 
ly payments,  7%.  M.  D.  Hobbs  Realty  Com- 
pany." 

The  plaintiffs  knew  nothing  about  this  cor- 
respondence. About  February  20,  1911,  de- 
fendant McGovem  introduced  defendant  V. 
J.  Dawson  to  plaintiffs  as  a  close  friend  of 
his  who  bad  property  in  California  to  trade 
for  Oregon  property.  Dawson  falsely  repre- 
sented to  plaintiffs  that  he  had  12  acres  of 
land  three  miles  from  Red  Bluff,  in  Tebama 
county,  Cal.,  a  beautiful  piece  of  agricultural 
and  fruit  land,  all  of  which  could  be  irrigat- 
ed, 2  acres  of  Bartlett  pears  that  produced  a 
crop  worth  $400  the  year  before,  40  orange 
.  trees,  about  the  same  number  of  fig  trees, 
one  full-bearing  large  walnut  tree,  berries  of 
all  descriptions,  4  acres  of  peaches,  prunes, 
and  cherries,  6  acres  of  alfaUa,  producing 
two  tons  to  the  acre,  from  which  four  or 
five  crops  could  be  cut  In  a  season,  one  large 
four^room  modern  house  with  cellar  and  large 
porch,  shaded  with  two  cherry  trees,  one 
large  bam  and  outbuildings;  that  the  place 
was  all  fenced  with  a  good  substantial  fence, 
was  free  from  incumbrance,  and  was  of  the 
value  of  $7,000 ;  and  stated  that  If  his  wife. 
Rose  Dawson,  could  live  in  that  locality  he 
would  not  take  $7,500  for  the  place,  and 
offered  to  exchange  the  same  for  plaintiffs' 
properties,  agreeing  to  give  them  $200  as 
expense  money.  McGovem  told  the  plaintiffs 
that  they  could  rely  upon  what  Dawson 
snld;  that  be  had  been  acquainted  with  him 
for  a  long  time.    Dawson  told  them  that  It 


would  be  throwing  away  money  to  go  to  Cal- 
ifornia to  examine  the  land.  The  plaintiffs, 
relying  upon  these  representations,  and  be- 
lie^lng  them  to  be  true  without  examining 
the  California  real  estate,  accepted  the  offer, 
and  about  March  14,  1911,  went  to  Newberg 
in  company  with  McGovem  and  Dawson  and 
executed  a  warranty  deed,  conveying  their 
Newberg  tract  of  .15.70  acres,  at  the  direction 
of  defendants,  to  Rose  Dawson,  depositing  the 
deed  in  escrow  with  the  defendant  Hugh 
McGovern,  to  be  delivered  by  him  to  defend- 
ants V.  J.  Dawson  and  Rose  Dawson  upon 
their  executing  a  good  warranty  deed  convey- 
ing to  plaintiffs,  free  from  incumbrance,  the 
real  property  in  California.  The  plaintiffs 
also  assigned  their  Interest  in  the  Jennings 
Lodge  property  to  Rose  Dawson.  It  vras  un- 
derstood by  them  that,  if  upon  their  arrival 
In  Tehama  county,  Cal.,  the  real  estate  prov- 
ed to  be  as  represented,  the  deed  should 
then  be  delivered  to  Dawson.  McGovem, 
without  the  consent  of  plaintiffs,  caused  the 
deed  to  be  recorded  In  Yamhill  county.  Or., 
May  9,  1911.  On  April  29,  1911,  Dawson  In- 
formed the  plaintiffs  that  there  was  a  mort- 
gage on  the  California  property,  and  that, 
in  order  to  release  the  same,  it  would  be  nec- 
essary for  them  to  sign  some  papers.  Upon 
the  advice  of  McGovem,  the  plaintiffs  on  that 
date  executed  a  mortgage  upon  the  California 
property  in  favor  of  Baker  for  the  sum  of 
$1,000.  The  notes  were  dated  March  8,  1911, 
and  due  $330  in  one  year,  $335  in  two  years, 
and  $335  In  three  years,  from  the  date  there- 
of. It  Is  clear  from  the  evidence  that  the 
plaintiffs  did  not  understand  the  purport  of 
this  mortgage,  and  relied  upon  the  advice 
of  defendant  McGovem,  who  was  present 
and  told  them  to  sign  the  same.' 

McGovern  traded  10.70  acres  of  the  New- 
berg tract  to  Paulns  D.  Newell  and  Laura 
Newell  for  a  half  Interest  in  40  acres  of  land 
in  Tillamook  county,  described  In  the  record, 
and  informed  Newell  that  the  deed  therefor 
would  come  from  Dawson.  This  deed  was 
executed  by  Rose  Dawson  and  V.  J.  Dawson. 
The  Dawsons  also  deeded  the  remaining  5 
acres  of  the  Newberg  tract  to  Lenora  D.  Mil- 
ler. On  May  24,  1911,  the  plaintiffs  Journey- 
ed to  Red  Bluff,  Tehama  county,  Cal.  About 
15  minutes  before  their  departure,  the  deed 
of  the  California  property  from  Baker  was 
delivered  to  them.  Upon  their  arrival  they 
found  that  the  California  property  had  been 
grossly  misrepresented,  and  that  It  was 
worth  no  more  than  $1,800,  being  subject  to 
a  $1,000  mortgage;  that  Dawson  had  never 
seen  the  property ;  that  a  portion  of  the  land 
was  in  the  bed  of  a  creek,  consisting  of  grav- 
el; half  the  tract  upon  the  bench  from  the 
creek  bottom  being  what  is  known  as  red 
land,  which  is  red  soil  mixed  with  gravel, 
unfit  for  agricultural  purposes  and  not  sus- 
ceptible of  being  irrigated;  that  no  portion 
was  planted  to  alfalfa;  that  there  were  no 
tmlt  trees,  except  seven  orange  trees,  one 
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lemon  tre«,  bearing  very  email  frnit,  and  one 
acre  of  a  small  variety  of  pear  tree ;  that  the 
buildings  were  small,  the  barn  14  feet  by  18 
feet,  made  of  rough  lumber,  and  the  house, 
20  feet  by  16  feet,  constructed  of  rough 
boards,  without  lining  or  paper;  that  there 
were  no  trees  or  rose  bushes  In  front  of  or 
near  the  house;  and  that  only  a  small  por- 
tion of  the  land  was  Inclosed  with  a  cheap 
fence.  Prior  to  the  departure  of  plaintiffs 
for  California,  defendant  Dawson  paid  the 
plaintiffs  $10,  and  defendant  McGovern  paid 
them  about  |144  for  expenses.  Upon  learn- 
ing that  the  representations  and  statements 
of  the  defendants  were  false,  plalntifCs  im- 
mediately sought  restitution,  and  demanded 
of  the  defendants  the  return  of  their  real 
property,  and  ottered  to  reconvey  the  title 
conveyed  to  them  by  A.  W.  Baker. 

Lenora  Miller  tesHfled  that  she  never 
wrote  the  typewritten  letter  to  the  Poe  Com- 
pany; that  she  was  postmistress  at  Jennings 
Lodge,  Or.,  during  that  time;  that,  if  a  let- 
ter came  there  addressed  to  Mr.  L.  D.  Miller 
(at  Jennings  Lodge),  she  certainly  turned  it 
over  to  Mr.  McGovern,  as  she  did  some  bills 
which  came  addressed  in  that  manner. 

[1]  Fraud  is  a  question  of  fact  It  Is  gen- 
erally proved  by  circumstantial  evidence,  and 
may  be  established  by  inference,  like  any 
other  disputed  fact.  Nor  is  direct  and  posi- 
tive proof  essential  to  the  establishment  of 
fraud.  It  is  always  permissible  to  prove  it 
by  any  circumstances  from  which  It  may  fol- 
low as  a  legitimate  Inference;  this  class  of 
evidence  in  many  Instances  being  the  only 
proof  available.  Porter  v.  O'Donovan,  130 
Pac.  393;  Kabat  v.  Moore,  48  Or.  191,  198, 
85  Pac.  506. 

[2]  Defendant  McGovem  claims  that  he  Is 
not  responsible  for  the  representations  made 
by  Dawson;  that  be  simply  acted  as  a  wit- 
ness to  the  transaction.  From  a  careful  ex- 
amination o£  all  the  evidence  relating  to  the 
negotiations  detailed  above  and  culminating 
in  the  obtainment  of  plaintiffs'  valuable  prop- 
erty, It  clearly  and  definitely  appears  that 
McGovem  was  the  principal  in  the  nefarious 
deal,  and  that  Dawson  was  his  accessory. 
McGlovem  acted  as  the  agent  of  L.  D.  Miller, 
in  whose  name  he  transacted  business.  When 
questioned  In  regard  to  the  typewritten  let- 
ter from  L.  D.  Miller  to  the  Poe  Company, 
McGovern  stated  that  he  did  not  remember 
ever  having  seen  it  Mr.  and  Mrs.  Clough 
were  at  the  time  advanced  in  years,  and  in 
poor  health,  and  not  competent  to  transact 
important  business.  They  applied  to  Mc- 
Govern for  assistance,  and,  as  he  states,  told 
him  that  they  would  pay  him  for  his  time 
and  trouble.  They  trusted  In  him  and  acted 
upon  his  advice. 

[3]  Every  fiduciary  relation  Implies  a  con- 
ditton  of  sui)erlority  held  by  one  of  the  par- 
ties over  the  other,  and,  in  every  transaction 


between  them  by  which  the  superior  party 
obtains  a  benefit,  equity  raises  a  presumption 
against  Its  validity,  and  casts  upon  that 
party  the  burden  of  showing  affirmatively  its 
compliance  with  equitable  requisites,  thereby 
overcoming  the  presumption.  2  Pom.  Eq. 
Jur.  (3d  Ed.)  S  956. 

[4]  McGovem  disposed  of  10.70  acres  of 
the  New  berg  tract  to  Newell.  This  was  con- 
veyed to  the  latter  by  Dawson  and  wife  at 
the  Instance  of  McOovern,  who  at  first  re- 
quired a  deed  from  Newell  and  wife  for  the 
Tillamook  land  taken  In  exchange  therefor, 
with  the  name  of  the  grantee  left  a  blank. 
Newell,  however,  against  McGovem's  wish, 
inserted  therein  the  names  of  Rose  B.  Daw- 
son and  y.  J.  Dawson,  from  whom  be  receiv- 
ed a  deed  of  the  10.70-acre  tract  On  May 
3,  1911,  and  before  plaintiffs  received  the 
deed  of  the  California  tract  the  Dawsons 
conveyed  the  Newell  land  to  Hugh  H.  Mc- 
Govern. Title  to  this  Tillamook  tract  was 
obtained  by  him  through  fraud,  and  In  vio- 
lation of  the  confidence  reposed  in  him  by 
the  plaintiff^,  and  he  cannot  equitably  retain 
the  property  which  In  equity  and  good  con- 
science belongs  to  the  plaintiffs.  The  change 
of  the  property  does  not  divest  it  of  the 
trust.  It  is  not  in  the  hands  of  a  bona  fide 
purchaser  for  value  without  notice.  The  cir- 
cuit court  properly  impressed  a  constructive 
trust  thereon  In  favor  of  the  plaintiffs.  39 
Cyc.  528;  Springer  v.  Toung,  14  Or.  280,  283, 
12  Pac.  400. 

[6]  Lenora  D.  Miller  obtained  title  to  the 
five  acres  of 'the  Newberg  land  through  the 
fraud  of  McGovern,  her  agent  practiced  up- 
on the  plaintiffs.  She  is  therefore  charge- 
able with  the  fraud,  whether  or  not  she  knew 
or  participated  in  it.  In  order  for  her  to 
ratify  and  obtain  the  benefit  of  the  deal,  she 
must  assume  the  burden  of  the  whole  trans- 
action. Porter  v.  O'Donovan,  supra;  Grover 
V.  Hawthorne,  and  cases  there  cited,  62  Or. 
77,  96,  114  Pac.  472,  121  Pac.  80a 

In  1  Pom.  Eq.  Jur.  (3d  Ed.)  i  155,  we  find 
the  following:  "Constructive  trusts  are 
raised  by  equity  for  the  purpose  of  working 
out  right  and  Justice,  where  there  was  no  in- 
tention of  the  party  to  create  such  a  relation, 
and  often  directly  contrary  to  the  IntentiOD 
of  the  one  holding  the  legal  title.  *  •  * 
If  one  party  obtains  the  legal  title  to  prop- 
erty, not  only  by  fraud  or  by  violation  of 
confidence  or  of  fiduciary  relations,  but  in 
any  other  unconscientious  manner,  so  that  he 
cannot  equitably  retain  the  property  which 
really  belongs  to  another,  equity  carries  out 
its  theory  of  a  double  ownership,  equitable 
and  legal,  by  impressing  a  constructive  trust 
upon  the  property  In  favor  of  the  one  who  la 
in  good  conscience  entitled  to  It  and  who  la 
considered  In  equity  as  the  beneficial  owner." 

The  decree  of  tb«  lower  court  will  tber»- 
fore  be  affirmed. 
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m  Or.  16) 
JOHNSON  et  aL  ▼.  JENNINGS-McRAE 
LOGGING  CO. 

(Supreme   Court  of  Oregon.     Jan.  27,  1914.) 

1.  CoNSTiTunoNAi.  Law  ({  302*)  — Nbou- 
OBNCK  ({  18*)— Dub  Pbooess  or  Law— Lia- 
bility FOB  Accident. 

The  provision  of  Laws  1911,  p.  481,  g  13, 
anthorizing  the  recovery  of  actual  damages  from 
fires  which  were  caused  or  escaped  accidentally 
or  unavoidably,  is  unconstitutional  as  author- 
izing a  taking  without  due  process  of  law,  in 
violation  of  Const.  U.  S.  Amend.  14. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {§  851-856;  Dec.  Dig.  I 
302;*  Negligence.  Cent  Dig.  i  23;  Dec  Dig. 
J18.*] 

2.  NK8UOBRCB  (i  136*)— AonoNS— QmcsnoH 

rOB  JUBT. 

In  an  action  for  injuiiea  from  fire  which 
spread  from  defendant's  land  to  plaintiffs',  evi- 
dence held  to  present  a  question  for  the  Jury 
whether  defendant  was  negligent  in  falling  to 
extinguish  the  fire  on  his  own  land. 

[Ed.  Note. — Foi  other  cases,  see  Negligence, 
Cent  Dig.  is  277-363;  Dec.  Dig.  %  m*] 

3.  Njbolioenob  (i  119*)  —  Actions  —  Ibsttbb 
AND  PaooF. 

Under  li.  O.  Tj.  ^  97,  providing  that  no 
variance  between  the  pleadings  and  proofs  is 
deemed  material  unless  it  has  actually  misled 
the  adverse  party,  and  section  99  providing  that 
when  a  material  allegation  is  unproved,  not 
in  some  particulars  only,  but  in  its  entire  scope 
and  meaning,  it  is  not  a  variance  but  a  failure 
of  proof,  though  a  pleading  alleged  that  a  fire 
waa  kindled  on  defendant's  land  on  or  about 
August  30th,  evidence  that  the  fire  started 
August  19th,  and  smoldered  till  August  30th, 
when  a  wind  caused  it  to  become  a  great  flame 
and  to  spread  to  plaintiffs'  premises,  waa  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {{  200-216;  Dec.  Dig.  {  119.*] 

4.  Appeal  and  EJbbob  (§  1068*)— Review- 
HABMrj:ss  Ebbob— Inbtbitctionb  Cubed  bt 
Vkbdict. 

Error  in  instructing  that.  It  fires  were 
caused  or  escaped  accidentally  or  unavoidably, 
civil  action  may  lie  only  for  the  actual  damages 
sustained,  and  In  refusing  to  instruct  that  there 
could  be  no  recovery  for  fire  resulting  acci- 
dentally or  unavoidably,  is  cured  by  a  special 
verdict  finding  that  the  fire  in  question  was 
permitted  to  spread  from  defendant's  land  to 
plaintiffs'  through  willfulness  or  negligence.' 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4225-4228,  4230;  Dec.  Dig. 
§  1068.*] 

Department  1.  Appeal  from  Circuit  Court, 
Columbia  County;  J.  A.  Eakin,  Judge. 

Action  by  B.  L.  Johnson  and  another,  part- 
ners under  the  firm  name  of  Johnson  &  Dip- 
poldi,  against  the  Jennings-McRae  Logging 
Company.  From  a  Judgment  for  plalntltTs, 
defendant  appeals.    Affirmed. 

This  Is  an  action  to  recover  damages  to 
timber  and  other  property,  alleged  to  hare 
occurred  through  the  negligence  and  wlllfnl- 
ness  of  the  defendant  A  verdict  was  ren- 
dered for  the  plainttSb  for  $2,000,  and  a 
Indguient  was  rendered  In  their  fbvor  for 
$4,000,  under  the  statute. 


A.  B.  Clark,  of  Portland  (T.  H.  Ward  anl 
M.  Et.  Clark,  both  of  Portland,  and  DUlard 

6  Day,  of  St  Helen,  on  the  brief),  for  ap- 
pellant Claude  M.  Johns,  of  Portland,  and 
WUI  R.  King,  of  Washington,  D.  C.  (Charles 
A.  Johns  and  King  &  Saxton,  all  of  Port- 
land,  on  the  brief),  for  respondents. 

RAMSEY,  J.  This  action  was  brought  un- 
der chapter  278  of  the  Laws  of  1911  to  re- 
cover damages  to  timber  and  other  property 
alleged  to  have  been  caused  by  the  willfulness 
and  negligence  of  the  defendant  The  plain- 
tiffs contend  that  they  were  actually  dam- 
aged in  the  sum  of  $9,170,  and  demand  « 
judgment  for  double  that  amount,  under  the 
terms  of  section  13  of  said  law. 

The  defendant  is  a  corporation  and  was  en- 
gaged In  cutting  sawlogs  upon  land  owned  by 
it  at  the  time  of  the  alleged  Injury.  At  the 
time  of  the  Injury,  the  plaintiffs  were  part- 
ners, and  they  owned  and  were  possessed  of 
the  northwest  quarter  of  section  35,  In  town- 
ship 7  north,  range  6  west  of  the  Willamette 
meridian,  and  said  premises  were  covered 
with  cedar  and  fir  timber,  standing  and  grow- 
ing thereon.  At  the  same  time  the  defend- 
ant owned  and  was  In  possession  of  real 
property  In  sections  2S  and  26  in  township 

7  north,  range  6  west  of  the  Willamette 
meridian,  near  the  said  lands  of  the  plain- 
tiffs, and  waa  engaged  in  cutting  and  remo7- 
ing  logs  therefrom  for  the  purpose  of  sale, 
and  had  in  its  employ  a  considerable  number 
of  men  for  that  purpose. 

The  plaintiffs  bad  on  their  said  premises, 
belonging  to  them,  a  donkey  engine,  a  shingle 
mill,  and  a  considerable  amount  of  cedar  logs 
and  other  logs  and  bolts  to  be  used  by  them 
in  manufacturing  shingles,  and  there  were  on 
the  plaintiffs'  premises  at  that  time  a  large 
amount  of  growing  cedar  and  fir  timber,  a 
bam,  hay,  tools,  and  Implements  of  the  value 
of  $250,  etc.  The  plaintiffs  were  engaged  in 
manufacturing  shingles,  etc. 

The  complaint  alleges,  Inter  alia,  in  sub- 
stance that  on  or  about  the  30tb  day  of 
August,  1911,  the  defendant  kindled  and 
started  a  fire  on  its  said  premises,  and  did 
thereafter,  and  on  or  about  the  same  day, 
permit  said  fire,  so  started,  to  escape  from  its 
own  land  to  and  upon  the  lands  and  premises 
owned  and  In  the  possession  of  the  plaintiffs, 
as  above  described,  and  did  thereby  willfully, 
carelessly,  and  negligently  burn  and  destroy 
any  and  all  of  the  standing  cedar  timber 
upon  the  plaintiffs'  said  premises  of  the  value 
of  $3,000,  and  did  damage  the  standing  fir 
timber  of  the  plaintiffs  in  the  sum  of  $1,000, 
and  did  thereby  damage  and  render  unfit  tor 
use  the  said  donkey  engine.  In  the  sum  of 
$1,870,  and  did  thereby  bum  and  destroy 
any  and  all  of  said  logs  that  had  been  cut 
for  shingles,  and  did  bum  and  destroy  the 
said  shingle  mill,  bam,  and  bay,  and  that,  by 
reason  of  the  premises,  the  plaintiffs  have 
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been,  were,  and  are  damaged  in  the  sum  of 
^,170.  The  complaint  alleges  also  in  sub- 
stance that  tbe  aald  fire,  which  so  burned  and 
destroyed  the  said  property  of  the  plaintiffs, 
was  the  result  of  the  willful,  careless,  and 
negligent  acts  of  tbe  defendant  herein,  and 
that,  by  reason  thereof,  the  defendant  is 
liable  to  the  plaintiffs  in  double  damages 
therefor;  said  double  damages  amounting  in 
the  aggregate  to  the  sum  of  $18340,  etc. 
The  defendant  filed  an  answer,  admitting 
some  of  the  allegations  of  the  complaint,  but 
denying  all  other  allegations  thereof. 

On  the  trial,  the  Jury  found  that  the  plain- 
tiffs had  sustained  actual  damages  in  the  sum 
of  92,000.  The  Jury  found  specially  that  the 
defendant  did  not  willfully  kindle  or  start 
'a  flre,  as  alleged  in  the  complaint,  but  that  it 
did  willfully  or  negligently  allow  a  flre  to 
escape  from  its  own  land  to  and  upon  the 
lands  of  the  plaintiffs,  as  alleged  In  the 
complaint  A  Judgment  was  entered  upon 
the  general  verdict  for  $4,000,  costs  and  dis- 
bursements. 

The  plaintiffs,  before  tbe  trial  began,  elect- 
ed to  proceed  under  chapter  278  of  the  Laws 
of  1911,  and  the  defendant  then  presented  a 
demurrer  to  the  complaint,  alleging  that  It 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  under  said  statute,  and 
claiming  that  section  13  of  said  chapter  is 
unconstitutional,  etc.  Tbe  demurrer  was 
overruled. 

The  defendant,  when  the  plaintiffs'  evi- 
dence In  chief  was  In,  filed  a  motion  for  a 
Judgment  of  nonsuit  This  motion  was  de- 
nied. The  defendant  appeals,  and  assigns 
various  alleged  errors,  and  aslss  that  the 
Judgment  of  the  court  below  be  reversed. 

[1]  1.  We  have  examined  the  complaint 
carefully  and  find  that  It  states  a  cause  of 
action. 

In  the  case  of  Eastman  v.  Jennings-McRae 
Logging  Co.,  138  Pac.  216,  decided  a  few  days 
ago,  we  held  that  all  of  section  13,  supra.  Is 
constitutional,  excepting  that  portion  thereof 
which  provides  in  substance  that,  "if  such 
fires  were  caused  or  escaped  accidentally  or 
unavoidably,  a  civil  action  should  lie  for  the 
actual  damages  sustained."  We  bold  that  said 
clause  attempted  to  make  a  person  liable  to 
another  for  damages,  when  he  bad  not  violat- 
ed any  law  and  had  not  been  guilty  of  any 
negligence,  wrong,  or  fault  whatever.  Such 
a  provision,  if  it  were  valid,  would  deprive  a 
person  of  property  without  due  process  of 
law,  in  violation  of  the  fourteenth  amend- 
ment of  the  Ck)nstltution  of  tbe  United' 
States.  We  refer  to  the  opinion  in  that  case 
for  a  fuller  statement  of  our  reasons  for 
holding  said  portion  of  said  section  13  un- 
cttuatitutlonal,  and  for  our  reasons  for  hold- 
ing that  the  other  parts  of  said  section  ai« 
constitatlonaL 

[2]  2.  Tbore  Is  some  evidence  tending  to 
prove  that  on  or  about  August  19,  1911,  a 
flre  was  started  on  the  defendant's  premises 


by  the  blowing  up  of  a  stump,  and  that  said 
flre  spread  on  the  defendant's  premises,  but 
that  the  defendant  endeavored  to  extinguish 
It  but  did  not  succeed  fully  in  doing  so. 
There  la  evidence  tending  to  show  that  said 
flre  smoldered  in  rotten  logs  on  the  defend- 
ant's premises  until  August  30th,  and  that 
at  that  time  a  strong  wind  arose  and  blew 
and  fanned  said  smoldering  flre  into  a  great  • 
flame,  and  that  tills  flre  entered  the  plain- 
tiffs' premises  and  destroyed  or  injured  tim- 
ber and  other  property  of  the  plaintiffs. 
There  is  some  evidence  tending  to  prove  that 
the  defendant  was  guilty  of  negligence  in 
not  extinguishing  the  flre  on  its  own  land, 
and  thereby  preventing  its  extending  to  the 
plaintiffs'  premises  We  hold  that  there  was 
enough  evidence  to  require  the  case  to  be 
submitted  to  the  Jury,  and  that  the  motion 
for  a  Judgment  of  nonsuit  was  properly  de- 
nied. . 

[3]  8.  We  hold  also  that  there  was  no  error 
in  admitting  evidence  of  the  starting  of  the 
flre  on  August  19th.  This  flre  appears  to 
have  been  started,  as  stated,  supra,  on  Au- 
gust 19th,  and  to  have  been  8ut>dned,  but  not 
completely  extinguished;  and  there  Is  evi- 
dence tending  to  prove  that  this  smoldering 
flre  that  was  started  on  August  19th  contin- 
ued to  bum  in  rotten  logs  until  August  '30tb, 
at  which  time  a  strong  wind  caused  it  to  be- 
come a  great  flame  and  to  escape  from  the 
defendant's  premises  to  the  plaintiffs',  and 
there  to  do  considerable  damage.  We  think 
that  there  was  not  a  fatal  variance  between 
the  proof  and  the  allegations  of  the  com- 
plaint The  complaint  alleges  that  the  flre 
that  did  the  damage  was  kindled  and  set  out 
on  or  about  August  30,  1911. 

In  1  Elliott  on  Evidence,  i  197,  the  author 
says:  "As  a  general  rule,  allegations  of 
time,  place,  value,  and  quantity  or  quality, 
when  not  descriptive  of  the  identity  of  tbe 
action,  need  not  be  proved  precisely  as  al- 
leged, either  at  common  law,  or  under  the 
more  liberal  provisions  of  the  modem  stat- 
utes." 

In  Jackson  v.  Sharff,  1  Or.  246,  which  was 
an  action  for  the  delivery  of  wheat  the  com- 
plaint alleged  that  the  contract  was  entered 
into  "heretofore,  to  wit,  about  and  previous 
to  the  1st  day  of  October,  1887."  The  court 
held  that  it  was  not  error  to  admit  proof 
that  the  wheat  was  delivered  in  April,  1857. 

In  Qulgley  v.  McKee,  12  Or.  22,  6  Pac  347, 
63  Am.  Rep.  820,  which  was  an  action  for 
slander,  the  complaint  alleged  that  tbe 
slanderous  words  were  spoken  on  July  6, 
1883,  and  on  appeal  the  court  says:  "It  is 
not  necessary  to  prove  that  the  slanderous 
words  were  spoken  on  tbe  day  laid  in  tbe 
complaint  It  is  sufficient  to  prove  that  they 
were  spoken  before  tbe  commencement  of  the 
action  and  are  not  barred  by  the  statute  of 
limitations.''  See,  on  this  point  also,  Fmek- 
sen  V.  Turner,  19  Or.  106,  23  Pac.  857;  Stokes 
T.  Brown,  20  Or.  630,  28  Pac.  561. 
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In  United  States  v.  Le  Barron,  71  U.  S. 
(4  Wall.)  648,  18  L.  Ed.  309,  the  court  saja: 
"The  rule  that  allegations  of  time,  quantity, 
value,  etc.,  need  not  be  proved  with  preci- 
sion, but  that  a  very  large  departure  from 
the  time,  quantity,  etc.,  alleged  Is  allowable, 
Is  80  well  understood,  and  Is  so  much  a  mat- 
ter of  everyday  practice,  that  no  citation  of 
authority  to  sustain  it  Is  necessary.  An  In- 
dictment charging  a  prisoner  with  murder 
on  the  Ist  day  of  July  would  be  sustained 
by  proving  a  murder  committed  on  the  15th 
of  that  month.  How  much  more  reasonable 
that  a  contract  alleged  to  have  been  made  on 
the  1st  may  be  supported  by  evidence  of  the 
same  contract  made  on  the  15th  of  the 
month?" 

There  is  a  vast  difference  between  a  vari- 
ance and  a  failure  of  proof.  When  the  ma-' 
terial  allegation  of  the  cause  of  action,  to 
which  proof  is  directed,  is  unproved,  not  in 
some  particular  or  particulars  only,  but  In 
its  entire  scope  and  meaning,  it  Is  not  a  case 
of  variance  but  a  failure  of  proof.  Section 
99,  Ii.  O.  Lk  No  variance  between  the  alle- 
gations of  the  pleadings  and  the  proof  is 
deemed  material,  unless  it  has  actually  mis- 
led the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defense  on  the 
merits.    Section  97,  L.  O.  L. 

We  feel  sure  that  the  variance  between  the 
complaint  and  the  proof  as  to. the  time  when 
the  fire  was  started  was  Immaterial,  and  that 
the  trial  court  did  not  err  In  admitting  evi- 
dence that  the  fire  originally  started  on  the 
defendant's  premises  on  August  19th,  al- 
though the  complaint  alleges  that  it  started 
on  or  about  August  30th.  According  to  the 
plaintiffs'  proof,  the  fire  started  on  August 
19th,  was  subdued  and  almost  extinguished, 
and  smoldered  until  August  30th,  and  then, 
by  the  effect  of  a  strong  wind.  It  became  a 
great  flame  and  did  the  damage  complain- 
ed of. 

4.  There  are  several  assignments  of  error 
relating  to  the  admission  of  evidence.  We 
have  examined  each  of  them,  and  we  flnd 
that  no  error  was  committed  in  relation 
thereto. 

[4]  6.  The  court  below,  in  Its  Instructions 
to  the  Jury,  called  attention  to  the  terms  of 
the  statute  ujpon  which  this  action  is  based, 
and,  after  stating  that  the  statute  referred 
to  provided  penalties  for  certain  things,  In 
its  Instructions  said:  <•  •  •  •  And  it  [the 
statute]  also  provides  that.  In  addition  to 
the.  penalty,  a  private  owner  whose  property 
has  been  injured  or  destroyed  by  fires,  in 
violation  of  this  act,  may  recover,  in  a  civil 
action,  double  the  amount  of  damages  suffer- 
ed. If  the  fire  occurred  through  willfulness, 
malice,  or  negligence^  but  if  such  fires  were 
caused  or  escaped  accidentally  or  unavoid- 
ably (a)  dvll  action  may  lie  only  for  the  ac- 
tual, damages  sustained,  as  determined  by 
the  value  of  tiM  property  injured  or  de- 
stroyed." 


The  court  below  refused  to  give  the  follow- 
ing charge,  requested  by  the  defendant: 
"The  court  instructs  the  Jury  that  an  acci- 
dent may  happen  and  damages  result  there- 
from without  any  negligence  on  the  part  of 
any  one  concerned  therein,  and,  if  you  believe 
from  the  evidence  that  the  fire  in  this  case, 
which  destroyed  the  property  of  the  plain- 
tiffs, resulted  accidentally  or  unavoidably, 
your  verdict  should  be  for  the  defendant." 

We  held  in  Eastman  v.  Jennings-McRae 
Logging  Company,  as  stated,  supra,  that  that 
portion  of  section  13  of  chapter  278  of  the 
Laws  of  1911  which  attempts  to  authorize  a 
recovery  of  actual  damages  done  by  fire, 
where  the  fire  was  caused  or  escaped  acci- 
dentally or  unavoidably,  is <  unconstitutional 
and  void.  Hence  that  portion  of  the  trial  • 
court's  Instruction  set  out,  supra,  is  errone- 
ous, and  the  court  should  have  given  the 
charge  requested  by  the  defendant  and  set 
out,  supra.  The  refusal  to  give  said  charge 
is  reversible  error,  unless  the  error  thereof 
was  cured  by  the  special  findings  of  the  Jury. 

The  defendant  was  not  liable  to  the  plain- 
tiffs for  damages  done  by  the  fire  if  it  was 
caused  or  escaped  accidentally  or  unavoidably. 
The  defendant  was  liable  for  the  damages  to 
the  property  of  the  plaintiffs,  if  the  proxi- 
mate cause  thereof  was  the  malice,  willful- 
ness, or  negligence  of  the  defendant,  and  not 
otherwise. 

The  trial  court  submitted  to  the  Jury,  for 
special  findings,  In  substance  the  two  follow- 
ing questions:  (1)  State  whether  or  not  the 
defendant  willfully  or  negligently  kindled  or 
started  a  fire  as  alleged  in  the  complaint. 
(2)  Whether  the  defendant  willfully  or  neg- 
ligently allowed  a  fire  to  escape  from  its  own 
land  and  upon  the  lands  of  the  plaintiffs. 
The  Jury  answered  the  first  question  in  the 
negative  and  the  latter  in  the  affirmative. 

The  Jury  found,  then,  that  the  defendant 
was  not  guilty  of  willfulness  or  negligence  in 
kindling  or  starting  the  fire,  but  that  it  was 
guilty  of  willfulness  or  negligence  in  allow- 
ing the  fire  to  escape  from  its  own  land  to 
and  upon  the  plaintiffs'  lands.  The  latter 
finding  establishes  the  fact  that  the  fire  es- 
caped from  the  defendant's  premises  to  and 
upon  the  plaintiffs'  premises  through  the 
willfulness  or  negligence  of  the  defendant, 
and  shows  that  the  Jury,  in  finding  their  gen- 
eral verdict,  based  it  on  the  willfulness  or 
negligence  of  the  defendant.  It  shows  that, 
in  the  Judgment  of  the  Jury,  the  fire  did  not 
escape  from  the  defendant's  land  to  the 
plaintiffs'  premises  "accidentally  or  unavoid- 
ably." This  special  finding  that  the  fire  es- 
caped through  the  negligence  or  willfulness 
of  the  defendant  shows  that  the  Jury  found 
that  the  damage  was  caused  by  the  negli- 
g^ice  or  willfulness  of  the  defendant,  and 
not  "accidentally,  or  unavoidably,"  and  it 
cures  the  error  of  the  court  in  giving  the 
charge  that  was  given  as  stated,  supra,  and 
in  refusing  to  give  the  charge  retjoeBted  by. 
tlie  deffeadant  And.s6t  ontr  Bupn. 
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Clementson,  In  his  work  on  Special  Ver- 
dicts, p.  95,  says:  "Errors  In  giving  or  re- 
fusing instructions  may  be  cured  by  tbe 
Jury's  fiudings  witliout  which  the  effect  of  the 
court's  action  would  not  be  known  and 
would  be  presumptively  prejudicial.  Judg- 
ments wiU  not  be  reversed,  notwithstanding 
an  erroneous  instruction,  if  from  the  Jury's 
findings  It  afflrmatlvely  appears  that  the  ver- 
dict was  not  reached  upon  the  facts  to  which 
the  instructions  applied,  or  that  the  instruc- 
tion was  without  Influence.  So,  If  tbe  an- 
swers show  that  correct  instructions  which 
were  refused  could  not  have  changed  the  ver- 
dict, the  error  is  biarmless." 

In  Worley  v.  Moore,  97  Ind.  21,  the  court 
says:  "In  the  case  before  us,  however,  It 
affirmatively  appears  that  the  Jury  were  not 
misled  or  Influenced  by  the  objectionable 
part  of  the  instruction.  To  an  Interrogatory 
as  to  how  the  mistake  in  the  amount  of  ap- 
pellees' indebtedness  occurred,  they  (the 
Jury)  answered  that  it  was  by  a  mistake  in 
the  computation  of  the  Interest  upon  the 
notes  and  accounts.  A  Judgment  will  not  be 
reversed  upon  an  erroneous  instruction,  when 
it  thus  appears  that  the  Jury  was  not  in- 
fluenced by  it" 

In  Davis  r.  Ouamierl,  45  Oliio  St  491,  15 
N.  E.  361,  4  Am.  St.  Rep.  548,  the  court  says : 
"The  finding  of  this  special  verdict  renders 
immaterial  such  portions  of  the  charge  to 
the  Jury  as  were  not  calculated  to  induce  the 
particular  finding  upon  tbe  subject  involved 
in  the  instruction." 

In  Marcotit  v.  Marq.  H.  &  O.  R.  R.,  49 
Mich.  103,  13  N.  W.  376,  Justice  CJooiey  says : 
"A  similar  charge  was  given  in  respect  to  the 
want  of  air  brakes  on  the  train ;  but,  as 
the  Jury,  expressly  found  that  the  accident 
was  not  attributable  to  the  want  of  air 
brakes,  all  that  the  Judge  said  on  that  sub- 
ject became  immaterial." 

In  Kealmes  v.  Durst,  110  Iowa,  121,  81  N. 
W.  240,  the  court  says:  "The  Jury  was 
charged  that  the  burden  was  on  the  defend- 
ant to  prove  by  a  preponderance  of  the  evi- 
dence the  set-off  pleaded  in  the  answer,  and 
'that  if  he  had  failed  to  do  so,  the  findings 
should  be  for  the  plaintiff.  The  defendant 
Justly  complains  of  this,  for  the  reason  that 
the  set-off  consisted  of  Judgments  which 
were  admitted,  and  of  which  proof  was  not 
required,  but  the  error  was  without  preju- 
dice, as  the  Jury  found  specially  that  the 
Judgments  had  been  paid,  and  that  neces- 
sarily Included  a  finding  that  they  had  exist- 
ed." See,  also,  to  the  same  effect  Clark  t. 
Rails,  71  Iowa,  189,  32  N.  W.  327;  Walker 
V.  Wlckens,  49  Kan.  42 ;  Daly  v.  City  of  MU- 
waukee,  103  Wis.  588,  79  N.  W.  752. 

It  is  clear,  upon  both  authoril^  and  reason, 
tliat  wiieo  the  court  gives  an  erroneous 
charge  or  refuses  to  give  a  correct  one,  on  a 
state  of  facts  in  the  case,  and  the  Jury' re- 
turns a  special  finding  that  shows  that  the 
facts  on  which  the  court  charged,  or  refused 


to  charge,  had  no  existence,  the  special  find- 
ing of  the  Jury  cures  or  renders  harmless  the 
error  of  the  court  We  hold  that  the  error 
of  the  court  in  giving  the  charge  above  set 
out  and  in  refusing  to  give  the  instruction 
requested,  as  stated,  supra,  was  rendered 
harmless  by  the  special  finding  of  the  Jury. 

We  have  examined  the  Instructions  given 
to  the  Jury  carefully,  and  also  tbe  charges 
requested  by  the  defendant  and  refused  by 
the  court  and  we  find  that  with  the  e.xcep< 
tlons  above  specified,  the  instructions  given, 
taken  and  construed  as  a  wholes  were  fair 
to  tbe  defendant  and  submitted  the  case  to 
the  Jury  properly.  The  points  covered  by 
the  charges  requested  by  the  defendant,  with 
the  exception  noted,  supra,  were  substantial- 
ly covered  by  the  instructions  given.  When 
the  instructions  were  given,  Mr.  Dillard, 
attorney  for  the  defendant,  said  to  the  court 
inter  alia :  "We  recognize  the  fact  that  your 
honor's  Instructions  were,  we  think,  liberal 
and  fair  generally ;  but  there  were  one  or 
two  conditions  xmder  which  you  said  tbe  ver- 
dict should  be  given  for  the  plaintiffs  that 
we  are  unable  to  make  out  at  the  present 
time,  and  we  would  like  It  in  that  general 
form  on  the  ground  that  it  is  not  the  law." 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  of  the  court  below  is  af- 
firmed. 

McBRIDB,  0.  J.,  and  MOORB  and  BUR- 
NETT, JJ.,  concur. 

(69  Or.  62) 

PARKER  V.  CLATSOP  COUNTY  et  aL 
(Supreme  Ckiurt  of  Oregon.    Jan.  27,  1914.) 

1.  CorwTiH»    (>   178*)— Bonus— E>UBCTioN8— 

SUFFICIENCT  OF   NOTICK. 

A  notice  of  election  for  the  usaance  of 
county  bonds  for  tbe  Improvement  of  roads, 
which  errooeously  designates  tbe  initial  point 
of  one  of  the  roads  to  be  improved  as  the  east- 
ern instead  of  the  western  end  of  an  existing 
road,  but  otherwise  describes  the  road  so  that 
its  identity  is  nnmistakable,  does  not  vitiate 
the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  ig  269-273 ;   Dec.  Dig.  |  178.*] 

2.  CooNTiES  (I  173*)— Bonds— Amount— "As- 
sessed Valuation"  of  the  Countt. 

In  the  County  Bond  Act  (Laws  1913,  p. 
175)  {  19,  providing  that  no  bonds  shall  be  is- 
sued that  will  make  in  the  aggregattii  with 
bonds  outstanding,  more  than  2  per  cent,  of 
the  assessed  valuation  of  the  county,  the  "as- 
sessed valuation  of  tbe  county"  is  not  merely 
the  valuation  found  by  the  county  assessor,  but 
means  the  consummated  act  of  all  the  agencies 
employed  in  determining  the  amount  and  value 
of  property  available  for  taxation  prescribed 
in  L  O.  L.  I  3617,  as  amended  by  Laws  1913, 
c.  193,  sections  3606,  3612,  as  amended  by  Laws 
1913,  c.  184,  section  3593,  subd.  6,  and  sections 
3590,  3638,  3641,  relating  to  the  duties  of  as- 
sessors, boards  of  equalisation,  and  the  State 
Tax  Commission. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  S|  261,  262,  266,  267,  276,  276; 
Dec.  Dig.  i  173.* 

For  other  definitions,  see  Words  and  Phrases, 
yoL  8,  p.  7583.] 
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8.  Elections  (i  116*)— Rkoistkatioic  or  Yot- 

BBB— iHTAtlDITT  0»  STATUTK. 

That  Toters  registered  ttnder  a  law  on 
which  the  officerg  conducting  the  election,  ai 
well  as  the  voters,  relied,  but  which  was  sub- 
sequently declared  void,  did  not  invalidate  the 
election,  in  the  absence  of  irregularities  suffi- 
cient to  have  affected  the  result ;  the  voters  be- 
ing qualified  under  the  former  law,  as  well  as 
that  declared  void. 

[Ed.  Note.— For  other  cttses,  see  Election^ 
Cent  Dig.  S  Ul;   Dec.  Dig.  {  US.*] 

4.  EuEcnoNs   (J  227*)— CoiCDiTCT— TnB  fob 

VonwG. 

That  the  polls  were  open  for  a  longer  time 
than  that  required  by  law  will  not  vitiate  an 
election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  li  197-200;   Dec.  Dig.  {  227.*] 

Department  2.  Appeal  from  Circuit  Court, 
Clatsop  County;  J.  A.  EaUn,  Judge. 

Suit  by  F.  L.  Parker  against  Clatsop  Coun- 
ty and  others.  From  a  decree  dismissing 
tbe  suit,  plaintiff  appeals.    Modified. 

O.  C.  Fulton,  of  Astoria,  for  appellant 
C.  W.  Mulllns,  of  Astoria,  for  respondents. 

McNART,  X  This  Is  a  proceeding  In 
equity  designed  to  annul  a  special  election 
ti61d  throughout  Clatsop  county,  Or.,  on  No- 
vember 4,  1913,  having  for  Its  purpose  the 
issuance  of  bonds  for  the  improvement  of 
certain  roads. 

On  September  30,  1913,  the  registered 
voters  of  Clatsop  county.  Or.,  in  numbers  cor- 
responding to  one-twentieth  of  the  greatest 
number  of  votes  cast  in  the  county  at  the 
last  preceding  general  election  for  Justice 
of  the  Supreme  Court,  presented  to  the  coun- 
ty court  a  petition  praying  that  a  special 
election  be  called  for  the  purpose  of  sub- 
mitting to  the  voters  of  the  county  the 
question  of  Issuing  bonds  to  obtain  money  to 
be  used  in  the  construction  and  maintenance 
of  permanent  highways  in  the  county. 

On  October  3d  following  the  county  court 
entered  an  order  granting  the  prayer  of  the 
petitioners,  and  calling  for  an  election  to  be 
held  in  the  county  on  Tuesday,  November  4, 
1913,  designating  three  particular  roads  in 
the  county  to  be  improved  by  the  money  ac- 
cruing from  sale  of  bonds  in  the  event  the 
issue  carried.  The  minimum  amount  to  be 
expended  on  each  road  was  set  forth  in  the 
order. 

Notice  of  the  election  was  given  in  the 
manner  and  according  to  the  form  prescribed 
by  statute.  Subsequent  to  the  election,  and 
upon  a  canvass  of  the  votes  cast  thereat,  the 
county  court,  on  November  26,  1913,  entered 
an  order  to  the  effect  that  the  election  had 
been  duly  called  and  properly  conducted,  and 
ascertained  and  determined  that  1,981  votes 
were  cast  at  the  election.  Of  this  number, 
1,171  favored  the  issuance  of  the  bonds, 
while  810  were  cast  against  the  proposition. 
The  court  also  found  the  total  valuation  of 
all  the  property  in  the  county,  for  the  pur- 
pose of  taxation,  to  be  $19,960,322.84,  and 


entered  an  order  directing  the  taraanoe  of 
bonds  to  the  amount  of  2  per  cent  of  the 
assessed  value  of  the  county,  which  aggre- 
gated $399,200,  and  equitably  apportioned 
the  expenditure  of  such  sum  upon  the  three 
roads  designated  in  the  petition;  each  road 
receiving  a  smaller  sum  of  money  than  the 
minimum  amount  set  forth  In  the  proceed- 
ings leading  to  the  election. 

In  the  notices  of  the  election,  a  misde- 
scription occurred  In  the  initial  point  of  the 
second  road  proposed  to  be  improved.  The 
highway  is  described  as  beginning  at  the 
eastern  terminus  of  county  road  No.  77; 
whereas,  its  beginning  point  should  have 
been  described  as  commencing  at  the  wettem 
terminus  of  county  road  No.  77.  The  election 
was  held  under  the  provisions  of  the  General 
Laws  of  Oregon  for  1913,  p.  623  et  seq. 
The  registration  books  were  closed  fifteen 
days  before  the  day  of  the  election,  while 
the  polls  were  kept  open  from  8  o'clock  in 
the  forenoon  until  8  o'clock  in  the  afternoon. 

The  act  of  the  legislative  assembly  af- 
fording authority  for  the  measures  taken 
herein  provides,  so  far  as  is  material,  that, 
whenever  a  number  of  registered  voters  of  a 
county,  equaling  one-twentieth  of  the  great- 
est number  of  votes  cast  In  that  county  at 
the  next  preceding  general  election  for  any 
person  for  Judge  of  the  Supreme  Court, 
shall  petition  the  county  court,  asking  that 
a  special  election  be  called  for  the  purpose 
of  submitting  to  the  voters  of  the  county 
the  question  of  issuing  bonds  tor  the  con- 
struction and  maintenance  of  permanent 
roads  in  the  county,  the  county  court  shall 
make  an  order  directing  that  a  special  elec- 
tion be  called  and  held  for  the  purpose  of 
determining  the  desire  of  the  electors,  and 
shall  cause  printed  notices  of  the  election 
to  be  posted,  particularly  specifying  the 
amount  of  bonds  proposed  to  be  used,  the 
length  of  time  they  shall  run,  the  maximum 
rate  of  Interest  they  shall  bear,  the  roada 
to  be  improved,  and  the  amount  to  be  ex- 
pended on  each.  The  statute  requires  that 
the  notices  shall  be  posted  at  least  20  days 
before  the  day  of  the  election,  and  that  the 
election  shall  be  conducted  and  the  votes 
canvassed  In  the  same  mannei;  as  at  a  gen- 
eral election. 

Section  11  of  the  county  bond  act  (Laws 
1913,  p.  174)  provides:  "If  at  any  general 
or  special  election  as  provided  for  in  this 
act  a  majority  of  the  voters  voting  at  such 
an  election  shall  vote  in  favor  of  issuing 
such  bonds,  the  county  court  shall  enter  an 
order  in  its  Journal  declaring  that  fact,  and 
that  order  shall  be  absolutely  conclusive  as 
to  the  regularity  of  all  the  proceedings  in 
reference  to  the  matter;  the  said  order  shall 
also  designate  the  amount  of  the  total  aa- 
sessfed  valuation  of  all  the  property  witliin 
the  county,  and  also  the  amount  of  all  the 
previous  debts  and  liabilities  of  said  county 
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Incnrred  for  road  purposes  and  remaining 
unpaid ;  and  snch  order  as  to  the  amount  of 
the  said  assessed  ralnation,  and  as  to  the 
amount  of  the  said  Indebtedness  shall  be 
prima  fade  evidence  of  said  fact" 

"Sec.li9.  No  bond  shall  be  Issued  under 
this  act  that  will  in  the  aggregate,  together 
with  the  bonds  outstanding,  and  the  bonds 
offered  to  be  sold,  be  in  excess  of  two  (2) 
per  cent,  of  the  assessed  valuation  of  the 
county  at  the  time  the  bonds  are  issued." 

[1]  The  first  objection  found  by  plaintiff 
is  bottomed  upon  the  proposition  that  the 
initial  point  in  the  second  road  is  erroneous- 
ly Indicated  in  the  notices  of  election.  The 
road  is  described  as  follows:  "Second.  A 
county  road  beginning  at  the  eastern  ter- 
minus of  county  road  No.  77,  accordingly  as 
the  same  Is  described  at  page  139,  vol.  2,  of 
County  Road  Book,  in  the  office  of  the  coun- 
ty clerk  of  this  county;  running  thence 
southeasterly  by  the  most  practicable  route 
through  OIney,  Jewell,  and  Vesper,  to  a 
point  on  the  east  boundary  line  of  Clatsop 
county  where  the  same  Is  intersected  by 
county  road  No.  77,  above  described." 

It  wUl  be  recalled  that  the  statute  requires 
that  the  roads  to  be  improved  shall  be  par- 
ticularly spccifled,  not  that  the  termini  of 
the  road  must  be  given.  The  description 
of  the  road  is  accurate  in  every  respect,  save 
that  the  word  "eastern"  instead  of  the 
word  "western"  is  used.  Irrespective  of 
the  erroneous  substitutfon  of  the  word  "east- 
em"  for  "western,"  no  voter  could  have 
been  misled  in  regard  to  the  road  contem- 
plated in  the  improvement,  for,  by  pursuing 
the  coarse  of  the  road  to  its  ultimate  des- 
tination, through  the  towns  of  Olney,  Jewell, 
and  Vesper,  the  Identity  of  the  road  was  un- 
mistakable and  ever  present,  which  situa- 
tion rendered  harmless  any  error  contained 
In  the  initial  course  of  the  road. 

[2]  The  second  and  most  Important  ques- 
tion for  determination  is  whether  the  coun- 
ty court  had  Jurisdiction  to  order  the  sale 
of  bonds  In  an  amount  less  than  the  sum 
mentioned  in  the  petition  and  set  forth  in 
the  notices  of  the  election,  namely,  $400,000. 
It  is  argued,  with  much  learning,  by  coun- 
sel for  the  plaintiff  that  the  court  was  pow- 
erless to  provide  for  the  exi)endlture  of  any 
sum  less  than  that  indicated  in  the  peti- 
tion for  and  notices  of  the  election;  while, 
with  equal  erudition,  counsel  for  respondent 
argues  that  the  assessed  valuation  of  the 
county  was  a  sum  in  excess  of  ^,000,000, 
as  estimated  by  the  State  Tax  Commission, 
and  for  that  reason  the  court  should  have 
ordered  the  expenditure  of  the  ipiTiimum 
sum  contained  in  the  proceedings  had  prior 
to  the  election. 

Section  19  of  the  enactment  provides  ttiat 
"no  bonds  shall  be  issued  under  the  act  that 
will  make  In  the  aggregate,  together  with 
the  bonds  outstanding,  nnd  the  bonds  offered 
to  be  sold,  be  in  excess  of  two  (2)  per  cent. 
138P.-16 


of  the  assessed  valuation  of  the  county  at 
the  time  the  bonds  are  to  be  issued."  It 
will  be  remembered  that  2  per  cent,  of  the 
assessed  valuation  of  the  county  as  deter- 
mined by  the  assessment  roll  of  the  assessor 
would  yield  a  sum  of  money  less  than  the 
amount  specified  in  the  petition  for  and  no- 
tices of  the  election. 

Without  considering  the  power  of  the 
county  court  to  reduce  the  minimum  sums  to 
be  expended  on  each  road,  in  order  to  con- 
form to  the  assessed  valuation  as  found  by 
the  assessor,  we  shall  determine  the  source 
from  which  the  "assessed  valuation"  of  a 
county  shall  be  finally  determined.  The  con- 
tention of  the  defendant  is  that  the  "assessed 
valuation  of  the  county"  within  the  meaning 
of  the  act  anticipates  the  valuation  as  deter- 
mined by  the  State  Tax  Commission. 

Turning,  now,  to  section  3617  of  the  Gen- 
eral Laws  for  1913,  p.  360,  as  amended,  we 
find  a  recital-  of  the  duties  of  the  State 
Tax  Commission: 

"d)  To  have  and  ezerdse  general  super- 
vision of  the  system  of  taxation  and  collec- 
tion of  public  taxes,  dues,  and  revenues 
throughout  the  state. 

"(2)  To  require  all  assessments  of  property 
in  this  state  to  be  made  according  to  law. 

"(3)  To  see  that  all  taxes  due  the  state, 
counties  and  municipalities  are  collected. 

"(4)  To  prescribe  all  forms  of  books  and 
blanks  used  in  the  assessment  and  collection 
of  taxes  not  otherwise  prescribed  by  law, 
and  to  change  the  forms  of  blanks  and  booku 
prescribed  by  law  in  case  change  shall  be 
necessary. 

"(5)  To  construe  the  tax  and  revenue  laws 
of  the  state  whenever  requested  by  any  of- 
ficer acting  under  such  laws,  or  by  any  inter- 
ested person,  and  to  Instruct  such  officers  in 
relation  to  their  duties  with  reference  to 
assessment  and  taxation,  and  collection  of 
public  taxes,  dues  and  revenues. 

"(6)  To  issue  Instructions  and  directions  to 
the  county  assessors,  county  boards  of  eoual- 
izatlon,  county  clerks,  and  tax  collectors  as  to 
the  methods  best  calculated  to  secure  uni- 
formity in  the  system  of  assessment  and  col- 
lection of  taxes,  to  the  end  that  all  property 
shall  be  assessed  and  taxed  as  required  by 
law,  and  to  prescribe  blank  forms  of  reports 
for  that  purpose. 

"(7)  To  examine  all  books  and  papers  of 
account,  and  to  require  any  person  U>  appear 
before  said  commission,  or  any  member  there- 
of, and  to  Interrogate  such  person  under  oath 
or  otherwise  for  the  purpose  of  enabling  the 
commission,  (any  county  assessor,  county 
board  of  equalization,  county  clerk  or  tax 
collector  to  obtain  all  Information  that  could 
in  any  manner  aid  it  or  him  in  arriving  at 
the  valuation  of  any  franchise  or  special 
franchise." 

"(9)  To  see  that  all  inheritance  taxes  are. 
collected  as  provided  by  law." 

"(15)  To  make  an  annual  assessment,  up 
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on  an  assessment  roU  to  be  prepared  by  said 
commission,  of  the  property  having  a  situs 
in  this  state,  as  hereinafter  defined,  of  all 
railroad  companies,  sleeping  car  companies, 
union  station  and  depot  companies,  electric 
and  street  railway  companies,  express  com- 
panies, telegraph  companies,  telephone  com- 
panies, refrigerator  car  companies,  tank  line 
companies,  private  car  companies,  and  water, 
gas,  and  electric  companies." 

Section  3638  of  the  act  provides:  "Com- 
mission to  Equalize  County  Assessments. — In 
order  to  secure  an  equal  and  uniform  assess- 
ment and  taxation  of  all  the  taxable  proper- 
ty in  the  state,  the  said  State  Tax  Commis- 
^on  is  authorized  and  required,  annually,  to 
equalize  the  assessed  valuations  of  the  sever- 
al counties  in  the  state,  as  equalized  by  the 
several  county  boards  of  equalization  and 
certified  by  the  county  assessors  thereof  to 
the  secretary  of  said  commission,  including 
that  assessed  and  apportioned  to  the  several 
counties  by  the  said  commission  as  provided 
by  law.  Forthwith  after  the  assessment  roll 
of  any  county  has  been  finally  equalized  by 
the  county  board  as  provided  by  law,  the 
county  assessor  thereof  shall  transmit  to  the 
secretary  of  the  State  Tax  Commission  a 
certified  copy  of  the  summary  of  such  equal- 
ized assessment  roll,  which  summary  shall 
show  in  such  tabulated  form,  and  such  clas- 
sification of  property  as  said  commission 
shall  prescribe,  all  the  taxable  property  in 
tae  county  as  equalized  by  the  county  board." 

"Sec.  3641.  Total  Value  of  Taxable  Prop- 
el ty  Equalized — Results  Tabulated. — The  said 
State  Tax  Commission  shall  then  equalize 
the  total  value  of  all  the  taxable  property 
In  the  several  counties,  including  that  assess- 
'Cd  by  the  county  boards,  and  that  assessed 
by  the  State  Tax  Commission,  so  that  the 
same  shall  be  as  nearly  equal  and  uniform 
as  possible.  The  said  commission  shall  then 
-determine  from  such  values  so  equalized  the 
percentage  that  the  equalized  value  of  the 
taxable  property  in  each  county  is  of  the 
TTlttfle  value  of  the  taxable  property  in  the 
stale  as  so  equalized,  and  shall  combine  the 
result  In  a  table,  or  tables,  in  convenient 
form.  When  finally  approved  by  the  com- 
mission such  table,  or  tables,  shall  be  signed 
^by  the  chairman  and  secretary  in  duplicate 
and  authenticated  by  the  ofilcial  seal  of  the 
commission,  and  one  copy  thereof  shall  be 
delivered  to  the  Secretary  of  State  and  the 
other  retained  on  file  in  the  office  of  said 
commisslbn.  The  Secretary  of  State  shall 
cause  the  same  to  be  printed  in  convenient 
form,  and  as  soon  as  practicable,  over  his 
official  seal,  transmit  two  copies  thereof  to 
«ach  of  the  several  county  clerks  and  county 
assessors  in  the  state." 

In  prescribing  the  duties  of  the  county  as- 
sessor, section  3590,  L.  O.  L.,  provides :  "At 
the  time  prescribed  by  law  the  assessor  in 
-eadi  county  shall  ascertain  by  diligent  in- 
quiry the  names  of  all  persons  liable  to  taxa- 
tion in  bis  county  who  by  law  are  assessable 


to  him,  and  also  all  the  taxable  personal  prop- 
erty, and  all  taxable  real  estate  therein  which 
by  law  is  assessable  by  him,  and  make  out 
an  assessment  roll  of  all  such  property,  and 
appraise  the  same  according  to  the  provi- 
sions of  the  statutes  relating  thereto." 

Subdivision  6,  |  3593,  specifies  that  the  as- 
sessor shall  include  in  the  assessment  roll 
"the  total  valuation  of  all  property  taxed, 
real  and  personal." 

Section  3606,  £>.  O.  !<.,  as  amended  by 
General  Laws  of  1913,  p.  328,  specifies  that 
the  board  of  equalization  shall  "examine 
and  correct  the  assessment  roll  prepared  by 
the  assessors  in  their  several  counties,  and 
shall  Increase  or  reduce  the  valuation  of 
property  therein  assessed,  so  that  the  same 
shall  be  full  cash  value  thereof." 

Section  3612,  as  amended  in  1913,  p.  329, 
provides:  "Such  assessment  rolls  when  so 
examined,  corrected  and  equalized  by  such 
board,  shaU  be  returned  to  the  county  asses- 
sor." 

It  is  apparent  from  a  review  of  the  several 
sections  of  the  statute  that  the  county  asses- 
sors of  the  counties  of  the  state  do  not  assess 
all  of  the  assessable  property  found  in  their 
respective  counties,  and  that  the  board  of 
equalization  equalizes  only  the  value  of  the 
property  so  assessed,  while  the  State  Tax 
Commission  assesses  and  determines  the  val- 
uation of  certain  public  utilities  operating  In 
the  counties.  Consequently  the  assessed  val- 
uation of  a  county  is  the  valuation  found  by 
the  assessor,  plus  the  valuation  of  those  pub- 
lic utilities  ascertained  by  the  tax  commis- 
sion. This  tax  commission  has  power  to  in- 
crease or  reduce  the  valuation  of  any  county 
in  the  state  whenever  it  is  necessary  so  to 
do  in  order  to  equalize  the  burden  of  taxa- 
tion for  state  purposes  among  the  several 
political  divisions  of  the  conmionwealtli. 
Therefore,  when  the  Legislature  used  the 
expression  "the  assessed  valuation  of  the 
county,"  it  meant  the  consummated  act  of 
all  the  agencies  employed  In  determining  the 
amount  and  value  of  property  available  for 
taxation.  Chicago,  B.  &  Q.  R.  Co.  v.  Village 
of  Wilber,  63  Neb.  624,  88  N.  W.  660.  This 
valuation  from  the  allegations  of  the  com- 
plaint was  at  the  time  of  the  election  $35,- 
019,969.90,  and  therefore  should  have  been 
taken  by  the  court  as  a  basis  for  its  order. 

[3]  Finally,  the  decree  of  the  lower  court 
is  sought  to  be  overturned,  for  the  reason  the 
polls  were  kept  open  from  8  o'clock  in  the 
forenoon  until  8  o'clock  in  the  afternoon  as 
prescribed  in  the  General  Laws  for  1918,  p. 
623;  also,  that  the  registration  books  were 
closed,  pursuant  to  section  5  of  the  act,  15 
days  before  the  date  of  Section.  This  law, 
otherwise  known  as  the  Gill  act,  was  by  this 
court  held  unconstitutional  in  the  case  of 
Coffey  V.  Portland,  135  Pac.  S68,  decided  No- 
vember 25,  1913. 

Three  weeks  had  intervened  between  the 
result  of  the  election  and  the  determination 
by  this  court  that  the  law  governing  the 
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election  was  void.  No  question  Is  here  rais- 
ed as  to  the  waat  of  Jurisdiction  in  the  coun- 
ty- court  to  call  the  election,  nor  to  the  lack 
of  qualifications  of  those  participating  there- 
in, save  the  indictment  that  those  voting 
registered  under  the  law  subsequently  declar- 
ed void.  The  officials  conducting  the  elec- 
tion, as  well  as  the  voters,  relied  upon  the 
statute,  conformed  to  its  every  exactment, 
and,  in  ,the  absence  of  irregularities,  alleged 
and  proved,  sufficient  in  magnitude  to  have 
affected  the  result,  we  think  the  election 
held  thereunder  is  not  illegal.  Inasmuch  as 
those  voting  were  legally  qualified  under  the 
old  statute,  as  well  as  the  one  declared  un- 
constitutional. Ouernsey  v.  McHaley,  52  Or. 
555,  98  Pac.  158;  Eoesch  v.  Henry,  54  Or. 
244,  103  Pac.  439;  Tazwell  v.  Davis,  64  Or. 
825,  130  Pac.  400. 

[4]  No  error  can  be  predicated  upon  the 
time  allotted  the  voters  to  express  their  pref- 
erence. It  is  the  shortening,  rather  than  the 
lengthening,  of  the  hours  that  will  Impair 
the  rights  of  a  voter,  and  for  that  account 
vitiate  an  election  otherwise  legaL 

While  criticizing  the  action  of  the  county 
clerk  in  closing  the  registration  books  15 
days  before  the  election,  in  pursuance  of  the 
statute  later  overturned  by  this  court,  no 
showing  is  made  that  any  <;[uallfied  voter 
was  denied  his  or  her  right  of  suffrage; 
while  it  is  admitted  unregistered  voters  were 
privileged  to  exercise  their  prerogative  to 
vote  upon  the  affidavit  of  six  freeholders. 
Under  such  conditions  the  law  leans  against 
the  annulment  of  an  election  and  the  con- 
sequent subversion  of  the  public  will. 

Based  upon  these  observations,  we  con- 
clude that  the  election  was  valid,  but  that 
the  order  of  the  county  court  must  be  modi- 
fled  so  as  to  conform  to  the  alleged  assessed 
valuation  of  the  county  as  ascertained  by  the 
State  Tax  Commission,  including  the  Issu- 
ance of  bonds  equal  to  the  amount  express- 
ed in  the  petition  for  and  notices  of  election ; 
otherwise  the  decree  of  the  lower  court  must 
be  affirmed. 

Modified. 

McBRIDE,  0.  J.,  and  BEAN  and  EAKIN, 
J  J    concur. 
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STATE  v.  GODDARD. 


(Supreme  Court  of  Oregon.    Jan.  27,  1914.) 

1.  CanaNAi.  Law  ({  434*)— Bvidbncb— Rec- 
OKDS— Entbies  in  Familt  Biblb. 

L.  O.  Ii.  {  727,  gubsec.  4,  provides  that 
evidence  may  be  given  of  the  declaration  of  a 
deceased  person  as  to  the  relationship,  birth, 
marriage,  or  death  of  any  person  related  to  the 
deceased  persoD.  Subsection  13  authorizes  ad- 
mission of  evidence  of  entries  in  family  Bibles 
as  evidence  of  pedigree.  Section  715  provides 
that  in  the  construction  of  a  statute  the  office 
of  a  judge  is  simply  to  decl^f  its  terms,  not 
to  insert  what  is  omitted,  o*  omit  what  has 
t>een  inserted,  and  when  there  are  several  pro- 
visions, such  construction  is,  if  possible,  to  be 


adopted  as  .will  give  effect  to  all.  Section  716 
provides  that  a  particular  provision  or  intent 
controls  a  general  one.  Held,  in  a  prosecution 
for  statutory  rape,  that  an  entry  in  the  family 
Bible  is  admissible  to  show  the  ace  of  the  pros- 
ecutrix, regardless  of  its  authorsnip,  or  wheth- 
er the  person  who  wrote  it  Is  dead. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1023;   Dec.  Dig.  {  434.*] 

2.  Criminal  Law  (|  695*) —Trial  — Recbp- 
•noM  o*  EvioKNCK— Objections. 

As  a  general  rule,  an  objection  to  evidence 
as  "incompetent.  Irrelevant,  and  immaterial"  is 
not  sufficiently  specific  to  raise  any  question, 
and  the  objector  should  Indicate  the  particular 
point  to  be  raised. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  16S3-1638;  Dec.  Dig.  i 
695.*] 

3.  iNniOTUBNT  AND  Infobmation   (S  185*)  — 
Issues  and  Pboots— QENSBAii  Rule. 

The  defendant,  in  a  criminal  action,  can'  be 
convicted  only  of  the  crime  charged  in  the  in- 
dictment, excepting  that,  under  L.  O.  Ii.  §1 
1551-,  1552,  when  the  crime  consists  of  several 
degrees  the  jury  may  find  the  defendant  guilty 
of  the  crime  charged,  or  any  inferior  degree,  or 
of  an  attempt,  or  of  any  crime  included  in  that 
charged. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  »  526,  575;  Dec. 
Dig.  i  185.*] 

4.  Indictment  and  Infobmation  (|  87*)  — 
Time  or  Offense. 

Though  the  defense  Includes  an  alibi,  time 
is  not  a  material  ingredient  of  the  offense  of 
statutory  rape,  within  L.  O.  L.  |  1448,  provid- 
ing that  the  precise  time  a  crime  was  commit- 
ted need  not  be  stated  in  the  indictment,  ex- 
cept when  time  is  a  material  ingredient  of  the 
crime. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  244-265;  Dec 
Dig.  i  87.*] 

5.  Indictment  and  Information  (J  176*)  — 
Issues  and  Pboof— Tims  of  Offense. 

In  a  prosecution  for  statutory  rape,  where 
the  state,  at  the  beginning  of  the  trial,  elected 
to  try  defendant  for  an  act  committed  at  the 
Oxford  Hotel  in  the  city  of  Portland,  evidence 
of  a  single  offense  at  that  place  on  a  Wednes- 
day night  near  the  end  of  April,  or  beginning 
of  May,  was  sufficiently  definite,  though  the  in- 
dictment charged  the  act  to  have  been  commit- 
ted on  May  15th  and  one  of  the  defenses  was 
an  alibi,  and  evidence  of  another  similar  act  at 
a  different  place  was  introduced  to  show  the 
relations  between  the  parties. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  I  548;  Dec.  Dig.  { 
176.*] 

6.  Cbiminal  Law    (|   1186*)  — Appeai,— 1n- 

STBUCTIONS— SUFFICIENCT. 

In  a  prosecution  for  statutory  rape,  where 
the  court  elected  to  try  defendant  for  an  act 
at  a  particular  place,  instructiona,  requiring 
proof  that  defendant  had  sexual  intercourse 
with  prosecutrix  at  the  place  in  question,  when 
she  was  under  the  age  of  16,  near  the  date 
stated  in  the  indictment,  but  not  necessarily 
on  the  exact  date,  but  the  particular  transac- 
tion being  very  material,  were  not  ground  for 
reversal  under  L.  O.  L.  |  1626,  providing  that 
after  appeal  the  court  must  give  judgment 
without  regard  to  questions  in  the  discretion  of 
the  court  below,  or  to  technical  errors,  defects, 
or  exceptions  which  do  not  affect  the  substan- 
tial rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f{  3215-3219,  3221,  3230;  Dec. 
Dig.  S  1186.*]- 
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Department  No.  1.  Appeal  from  Circuit 
Court,  Multnomah  County;  J.  V.  Campbell, 
Judge. 

John  B.  Goddard  was  convicted  of  statu- 
tory rape,  and  sentenced  to  Imprisonment  in 
the  penitentiary  for  a  term  of  from  S  to  20 
years,  and  paroled  on  the  recommendation 
of  the  Jury,  and  he  appeals.    AfiSrmed. 

WW  B.  King,  of  Washington,  D.  C,  and 
Jay  Bowerman,  of  Portland,  for  appellant. 
Arthur  A.  Murphy,  Deputy  Dist.  Atty.,  of 
Portland  (Walter  H.  Evans,  Dlst  At^.,  of 
Portland,  and  A.  M.  Crawford,  Atty.  Gen., 
on  the  brief),  for  the  State. 

RAMSEY,  J.  The  Indictment  chaises  that 
the  defendant  coiUmltted  the  crime  of  rape 
on  the  15th  day  of  May,  1911,  by  having 
sexual  Intercourse  with  one  Nettle  Poag,  a 
female  child  under  the  age  of  16  years. 

[1]  1.  The  flrst  jpolnt  assigned  by  the  ap- 
pellant for  reversal  Is  that  the  court  below 
erred  In  admitting  In  evidence  the  record  of 
the  date  of  the  birth  of  Nettle  Poag,  con- 
tained In  the  family  Bible  of  her  family. 
Mrs.  Clara  E.  Poag,  her  mother,  testified 
that  Nettle  was  16  years  old  on  June  19, 
1911,  and  Nettle  also  testified  that  she  was 
16  years  old  on  that  date. 

[2]  Mrs.  Clara  E.  Poag  testified  that  she 
had  a  record  of  the  date  of  the  birth  of  Net- 
tle In  their  family  Bible.  She  testified  that 
the  book,  by  her  produced,  was  their  family 
Bible,  and  that  it  contained  a  record  of  the 
ages  of  their  children.  She  stated  that  the 
said  family  Bible  contained  a  record  of  the 
date  of  the  birth  of  Nettle  and  that  this  en- 
try stated  that  she  was  bom  "June  19, 1895." 
She  testified,  also,  that  the  family  record  in 
said  Bible  was  written  by  her  husband  be- 
fore they  left  Condon,  but  that  the  entries 
were  not  made  at  the  time  the  children  were 
born,  and  that  said  entries  were  made  six 
years  or  longer  ago.  The  entries  were  all 
made  in  the  Bible  at  the  same  time  by  her 
husband,  and  that  she  saw  him  write  them. 
The  record  of  the  date  of  the  birth  of  Nettie 
Poag,  as  entered  in  said  family  Bible,  was 
offered  in  evidence,  and  the  counsel  for  the 
defense  objected  to  its  admission  for  the  rea- 
son that  It  "is  incompetent,  irrelevant,  and 
immaterial."  It  Is  a  general  rule  that  an 
objection  to  evidence  on  the  ground  that  it 
is  "incompetent,  irrelevant,  and  immaterial" 
is  not  sufficiently  specific  to  raise  any  ques- 
tion for  decision.  The  objector  should  lay 
his  finger  on  the  particular  point  intended  to 
be  raised,  so  that  the  trial  court  will  have 
notice  of  the  precise  point.  See  on  this  point 
Elliott  on  Et.  i  883;  8  Ency.  PI.  &  Pr.  pp. 
218-226;  O.  R.  &  N.  v.  Eastlack,  54  Or.  203, 
102  Pac.  1011,  20  Ann.  Cas.  692;  Rice  v. 
Waddlll.  168  Mo.  99,  67  S.  W.  605;  Mer- 
chants' Sar.  Bk.  V.  Harding,  6S  Kan.  655, 
rO  Pac  656. 

There  are  some  exceptions  to  this  rule, 
and  we  wlU  assume  that  the  objection  to 


the  family  record  contained  in  the  family 
Bible  was  sufl^dently  specific  to  raise  the 
question  of  its  admissibility.  The  Bible  was 
sufllclently  identified  as  the  family  Bible  of 
the  parents  of  Nettle  Poag  and  their  children, 
and  it  is  shown  that  the  entries  in  it  were 
written  by  her  father  in  the  presence  of  her 
mother.  It  contained  a  statement  of  the 
names  of  the  parents,  the  date  of  their  mar- 
riage, the  names  of  each  of  their  seven  chil- 
dren, the  dates  of  their  respective  births,  the 
fact  that  two  of  them  were  twins,  and  the 
name  of  the  little  boy  that  died,  and  the  date 
of  his  death.  Section  727,  L.  O.  L.,  provides 
as  follows:  "In  conformity  with  the  preced- 
ing provisions,  evidence  may  be  given,  on  the 
trial,  of  the  following  facts:  •  •  •  4, 
The  declaration  or  act,  verbal  or  written,  of 
a  deceased  person  in  respect  to  the  relation- 
ship, birth,  marriage,  or  death  of  any  person 
related  by  blood  or  marriage,  to  such  de- 
ceased person;  the  declaration  or  act  of  a 
deceased  person,  made  or  done  against  his 
interest  In  respect  to  his  real  property ;  and 
also  the  declaration  or  act  of  a  dying  per- 
son, made  or  done  under  a  sense  of  impend- 
ing death,  respecting  the  cause  of  his  death. 
*  *  *  IS.  Monuments  and  inscriptions  in 
public  places  as  evidence  of  common  reputa- 
tion, and  entries  in  family  Bitles  or  other 
famiMf  iooki  or  charts,  engravings  on  rings, 
family  portraits,  and  the  like  as  evidence  of 
pedigree."  Subsections  4  and  13  provide  for 
different  kinds  of  evidence  in  relation  to  fam- 
ily matters.  Subsection  4  relates  to  declara- 
tions or  acts  of  persons,  whether  verbal  or 
written.  These  declarations  may  have  been 
made  in  conversations,  In  letters  or  other 
writings,  whether  formal  or  Informal,  relat- 
ing to  family  matters;  but  these  declara- 
tions are  not  admissible  as  evidence,  unless 
the  member  of  the  family  making  them  la 
deceased.  Subsection  13  makes  entries  In 
family  Bibles  or  other  family  books  or  charts 
or  engravings  on  rings,  family  portraits  and 
the  like,  admissible  as  evidence  of  pedigree. 
Entries  in  Bibles  or  books  that  are  not  /am- 
ily  Bibles  or  family  books  are  not  admissible. 
Entries  in  family  Bibles  or  family  books  are 
made,  by  this  statute,  admissible  because 
they  are  entries  in  family  Bibles  or  familv 
books.  Their  admission  is  not  made  condi- 
tional on  the  death  of  the  party  who  entered 
them.  If  the  Legislature  had  intended  that 
their  admissibility  should  be  conditional  on 
the  decease  of  the  person  who  made  the  en- 
tries, it  would  have  expressed  that  condition 
in  the  law.  Subsection  4  makes  the  declara- 
tions there  mentioned  admissible  only  when 
the  person  who  made  them  is  deceased,  bat 
subsection  18  does  not  provide  that  entries 
made  in  a  family  Bible  shall  be  admissible 
only  when  made  hy  a  person  subsequently  de- 
ceased. If  the  Legislature  had  intended  or 
desired  to  make  entries  In  family  Bibles  or 
family  books  admissible  as  evidence  only 
when  the  person  making  the  entriea  was  6»- 
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ceased,  It  would  hare  been  an  easy  matter 
to  have  so  provided.  A  court  has  no  right 
to  read  into  subsection  13  a  condition  the 
lawmaking  power  did  not  Intend  should  be 
there.  If  entries  in  a  family  Bible  are  held 
to  be  admissible  only  when  the  person  who 
made  them  is  dead,  then  subsection  13  was 
entirely  useless,  as  to  statements  concerning 
pedigree,  because  such  entries,  when  the 
person  making  them  is  a  relatiye  and  de- 
ceased, are  admissible  under  subsection  4.' 
If  Mrs.  and  Mr.  Poag,  Instead  of  entering 
their  family  record  in  their  family  Bible, 
had  entered  it  In  a  Bible  or  book  that  did  not 
belong  to  their  family,  such  entries  would 
not  hare  been  admissible  under  subsection  13, 
because  the  book  In  which  the  record  was 
entered  was  not  their  family  Bible  or  their 
family  book.  Such  books  are  treasures  of 
the  family,  and  are  accessible  to  the  mem- 
bers thereof,  and  it  Is  not  probable  that 
false  entries  would  be  made  or  retained  In 
such  books. 

Section  716,  L.  O.  L.,  is  as  follows:  "In  the 
construction  of  a  statute  •  •  •  the  office 
of  a  Judge  is  simply  to  ascertain  and'  declare 
what  Is,  in  terms  or  In  substance,  contained 
therein,  not  to  insert  what  has  Iteen  omitted, 
or  to  omit  what  has  been  inserted;  and 
where  there  are  several  provisions  or  particu- 
lars, such  construction  is,  if  possible,  to  be 
adopted  as  will  give  effect  to  all." 

Section  716,  L.  O.  Li,  is  as  foUows:  "In 
the  construction  of  a  statute  the  intention 
of  the  Legislature  *  *  *  is  to  be  pur- 
sued, if  possible;  and  when  a  general  and 
a  particular  provision  are  inconsistent  the 
latter  is  paramount  to  the  former.  So  a 
particular  intent  ghatt  control  a  general  one 
that  is  inconsistent  with  it" 

Subsection  13  is  a  particular  provision  re- 
lating to  the  admission  of  entries  in  family 
Bibles,  and  is  paramount  in  relation  to  that 
matter.  It  displaces  the  common-law  rule 
on  that  subject  in  so  far  as  it  is  inconsistent 
with  the  common  law.  So  far  as  we  are  ad- 
vised, all  of  the  cases  cited  by  the  counsel 
for  the  defendant  upon  this  point,  excepting 
the  case  from  California,  are  from  states 
that  have  no  such  statutory  provision  as  sub- 
section 13,  supra.  The  decisions  in  Califor- 
nia are  conflicting.  Their  statute  is  similar 
to  ours. 

In  People  v.  Rata,  115  Cal.  184,  46  Pac.  916 
(a  case  like  this)  the  court  says:  "The  moth- 
er, when  on  the  wl'-ness  stand,  was  shown  a 
book,  and  testified  that  it  was  hers,  and  that 
It  was  her  family  Bible;  that  it  contained 
the  record  of  the  family.  This  book  contained, 
among  other  entries,  the  name  of  the  child, 
and  the  date  of  her  birth.  The  mother  tes- 
tified that  it  was  correct  Objection  was 
made  to  the  introduction  of  the  record,  by 
the  defendant,  upon  the  ground  that  it  ap- 
peared that  the  record  was  in  English ;  that 
the  mother  did  not  know  how  to  read  or 
write  English,  and  could  not  tell  whether  or 
not  the  record  was  correct"    Passing  on  this 


objection,  the  court  says:  "The  admistibility 
of  the  l>ook  did  not  depend  on  the  proof  of 
of  the  handicritino  or  the  authorship  of  the 
entries.  It  depended  on  proof  of  the  fact 
thfit  it  icas  the  family  Bible,  which  evidence 
was  aCForded  by  the  testimony  of  the  mother. 
As  is  said  in  Hubbard  v.  Lees,  L.  B.  1  Ex. 
255:  "To  require  evidence  of  the  handwriting 
or  authorship  of  the  entries  [in  a  family 
Bible]  is  to  mistake  the  distinctive  character 
of  the  evidence,  for  it  derives  its  weight,  not 
from  the  fact  that  the  entries  are  made  hy 
any  partioular  person,  but  that,  being  in 
that  place  (in  the  faipily  Bible)  they  are  to 
be  taken  as  assented  to  hy  those  in  whose 
custody  the  book  has  been.' "  The  court  held 
the  eniries  in  the  family  Bible  to  be  admis- 
sible. 

In  People  v.  Slater,  119  Cal.  628,  61  Paa 
958,  where  both  parents  of  the  girl  testified 
as  to  her  age,  the  court  held  that  the  entry 
in  the  family  Bible  as  to  the  date  of  the 
girl's  birth  was  properly  admitted  in  evi- 
dence, saying:  "The  family  Bible  was  prop- 
erly admitted  In  evidence.  The  condition  of 
the  entry  of  the  girl's  birth  required  explana- 
tion, and  the  entry  and  the  explanation 
were  properly  submitted  to  the  Jury." 

In  People  v.  Mayne,  118  Cal.  616,  60  Pac. 
654,  62  Am.  St.  Rep.  266,  the  court' held  that 
an  entry  of  the  date  of  the  birth  of  a  person 
in  the  family  Bible  was  not  admissible  on  the 
ground  that  such  an  entry  was  merely  a 
declaration  of  the  person  who  made  it  and 
that  it  was  hearsay  evidence,  etc.  The  court 
in  this  case  seems  to  have  taken  no  notice  of 
the  ruling  in  favor  of  the  admission  of  such 
evidence  made  by  the  same  court  in  People 
V.  Ratz,  116  Cal.  184,  46  Pac.  916,  cited  supra. 
The  case  of  People  v.  Slater,  119  Cal.  623,  51 
Pac.  957,  holding  that  the  family  Bible  is 
admissible  to  prove  the  date  of  the  birth  of  a 
person  (whether  the  person  who  made  the 
entry  is  a  relative  or  not)  was  decided  after 
People  V.  Mayne  was  determined,  and  is  the 
latest  ruling  in  that  state  on  that  question. 
The  syllabus  of  the  case  of  Hubbard  v.  Leas, 
1  Ex.  255,  a  case  decided  by  the  Court  of 
Exchecker  in  1866,  is  as  follows:  "Entries  of 
pedigree  in  a  family  Bible  or  testament 
which  is  produced  from  the  proper  custody, 
are  admissible  as  evidence,  without  proof  of 
their  handwriting  or  authorship." 

In  HaU  V.  Cardell,  111  Iowa,  208,  82  N.  W. 
504,  the  court  says:  "Plaintiff's  father  testi- 
fied that  she  was  bom  Mardi  19,  1872,  and 
he  produced  a  leaf  from  the  family  Bible 
that  gave  that  as  the  date  of  her  birth.  It 
is  said  that  the  father's  testimony  is  based 
on  the  entry  in  the  Bible,  and  that  entry  is 
not  admissible,  because  not  made  at  the  time 
of  the  birth  of  the  child,  and  for  the  further 
reason  that  the  entries  thereon  were  copied 
from  a  large  book  into  the  one  from  which 
the  leaves  were  cut  The  record  does  not 
sustain  this  assumption.  John  Hall,  the 
father,  testified  positively  and  without  eaulv- 
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oc-atioD  to  the  date  of  tbe  birth,  and  his 
testimpny  is  not  disputed.  Concede,  for  the 
|)urpose  of  the  case,  that  leaves  torn  from  the 
Bible  were  inadmissible,  yet  there  is  no 
doubt  as  to  the  time  of  the  plaintiff's  birth. 
We  may  say,  however,  that  the  leaves  were 
admissible;  their  wels^t  to  be  determined  by 
the  court." 

In  Union  Central  Life  tns.  Co.  v.  Pollard, 
94  Va.  155.  26  S.  E.  423,  36  L.  R.  A.  271,  64 
Am.  St  Rep.  715,  the  court  says:  "The  de- 
fendant in  making  its  defense  sought  to 
show  that  one  or  more  of  the  material  state- 
ments made  by  the  insured  in  his  application 
were  false  and  fraudulent  To  do  this  it 
offered  in  evidence  the  family  Bible  of  the 
insured,  and  read  to  the  Jury  an  entry  which 
tended  to  prove  that  he  was  born  on  the  8th 
day  of  May,  1838,  instead  of  May  8, 1839,  as 
stated  in  his  application  for  the  policy  sued 
on.  Although  it  appeared  that  the  entry 
read  to  the  jury  as  to  the  date  of  his  birth 
was  made  by  a  person  who  was  not  a  member 
of  his  family,  it  was  admissible  evidence,  and 
tended  to  prove  the  date  of  the  birth  of 
the  insured.  The  admissibility  of  an  entry 
in  a  family  Bible  'does  not  depend  upon  the 
handwriting  or  authorship  of  the  entry,  but 
upon  the  fact  that  it  is  in  the  fanUly  Bible. 
It  is  of  the  nature  of  a  record,  and,  being 
produced  from  the  proper  custody,  is  itself 
evidence.  The  reason  why  it  is  admissible, 
although  the  handwriting  be  unknown  or 
made  by  others  than  the  family,  •  •  • 
where  all  hnve  access  to  it,  the  presumption 
is  that  the  entry  would  not  be  permitted  to 
remain  if  the  whole  family  did  not  adopt  it, 
and  thereby  give  authenticity  to  it" 

In  Jones  t.  Jones,  45  Md.  159,  160,  the 
court  says:  "The  eighth  prayer  of  the  ap- 
pellants was  rightly  rejected.  It  did  not 
require  the  jury  to  find  what  was  essential  to 
be  found,  namely,  that  the  Bible  from  which 
the  entries  were  taken  was  the  family  Bible 
of  Andrew  D.  Jones,  and  had  been  in  his 
possession  as  such.  That  the  book  was  found 
in  the  Intestate's  bouse,  after  his  death,  in 
the  possession  of  his  administratrix,  Is  no 
evidence  that  the  deceased  ever  saw  it  On 
(luestions  of  marriages,  births,  death,  etc., 
entries  in  a  family  Bible  or  testament  are 
admissible,  even  without  proof  that  they  had 
been  made  by  a  relative,  provided  the  book 
is  produced  from  the  proper  custody.  Proof 
of  the  handwriting  or  authorship  of  the  en- 
tries is  not  required,  when  the  book  is  shown 
to  have  been  the  family  Bible  or  testament, 
for  then  the  entries,  as  evidence,  derive  -their 
w^ht,  not  from  the  fact  that  they  were 
made  by  any  particular  person,  but  that, 
being  in  that  place,  as  a  family  registry,  they 
are  to  be  taken  as  assented  to  by  those  in 
whose  custody  the  book  has.  been  kept" 

In  Weaver  v.  Lelman,  52  Md.  719,  the  coart 
says:  "The  authorities  show  that  entries  in 
a  family  Bible  or  testament  are  admissible 
in  evidence,  even  without  proof  that  they  had 


been  made  by  a  parent  or  relative;  for  as 
this  book  is  the  ordinary  register  of  families, 
and  is  usually  accessible  to  all  its  members, 
the  presumption  is  that  the  whole  family  had 
more  or  less  adopted  the  entries  contained  in 
it,  and  thereby  given  authenticity." 

Counsel  for  the  defendant  refers  to  cases 
In  Texas,  Kansas,  Kentucky,  and  Louisiana 
which  hold  that  the  entries  in  a  family  Bible, 
as  to  matters  of  pedigree,  are  not  admissible, 
excepting  when  they  have  been  made  by 
relatives  and  the  persons  making  them  have 
been  shown  to  be  dead.  But  subsection  13  of 
section  727,  L.  O.  L.,  expressly  provides  that 
entries  from  family  Bibles  are  admissible  to 
prove  matters  of  pedigree.  The  entries  are 
admissible  because  they  are  parts  of  family 
Bibles.  When  a  book  is  shown  to  be  a  family 
Bible,  and  to  contain  a  family  record,  and  to 
have  been  kept  In  the  family,  the  entries 
of  the  pedigrees  of  the  members  of  the  family 
are  admissible  as  to  dates  of  births,  mar- 
riages, etc.  Mrs.  Poag  testified,  without  ob- 
jection, that  the  entry  in  the  Bible,  concern- 
ing the  birth  of  Nettle,  was  as  follows:  "Net^ 
tte  J.  Poag,  bom  June  the  19tb,  1895."  This 
Is  the  entry  that  the  state  offered,  and  the 
bill  of  exceptions,  on  page  20,  shows  that,  in 
answer  to  a  question  by  the  district  attorney, 
she  stated  the  contents  of  said  entry.  This 
was  not  objected  to.  As  the  contents  of  this 
entry  were  before  the  jury,  by  oral  evidence 
of  Mrs.  Poag,  the  admission  of  the  book,  con- 
taining the  entry,  would  seem  to  be  hardly 
material,  or  to  have  added  anything  to  the 
evidence.  There  was  no  error  in  admitting 
the  fbmily  Bible  in  this  case  as  evidence, 
tending  to  prove  the  date  of  the  birth  of 
Nettie  Poag. 

[3]  2.  The  defendant  claims  that,  in  crlm- 
inJEd  cases,  where  the  defense  is  an  alibi,  and 
the  defendant  meets  the  charge  with  evi- 
dence tending  to  show  that  it  was  impossible 
for  him  to  have  committed  the  crime  charged, 
the  Jury  ought  not  to  be  permitted  to  find 
the  defendant  guilty,  because  it  believes  from 
the  evidence  that  he  did,  In  fact,  commit 
some  other  criminal  act  of  a  similar  nature 
to  that  charged.  The  defendant  in  a  criminal 
action  can  be  convicted  only  of  the  crime 
charged  in  the  indictment  excepting  that, 
when  the  crime  consists  of  different  degrees, 
the  Jury  may  find  the  defendant  guilty  of  the 
crime  charged  in  the  indictment,  or  of  any 
degree  of  that  crime  Inferior  thereto,  or  of 
an  attempt  to  commit  the  crime  charged,  or 
any  Inferior  degree  thereof.  Sections  1551, 
1552,  L.  O.  L. 

[4]  In  this  case  the  defendant  is  charged 
with  committing  the  crime  of  rape  on  a  girl 
under  the  age  of  16  years.  This  crime  is 
charged  to  have  been  committed  on  May  15, 
1911.  The  particular  date  charged  is  im- 
material. A  defendant  cannot  make  the  pre- 
cise date  charged  in  the  indictment  mate- 
rial by  giving  notice  that  his  defense  In- 
cludes an  alibi.    Section  1443,  L.  O.  £>.,  ia  as 
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follows:  "The  precise  time  at  which,  the 
crime  was  committed  need  not  be  stated  In 
the  Indictment,  but  It  may  be  alleged  to  liave 
been  conuultted  at  any  time  before  the  finding 
thereof,  and  within  the  time  in  which  an  ac- 
tion may  be  commenced  therefor,  except  when 
the  time  is  a  material  ingredient  in  the 
crime."  Time  is  not  a  material  ingredient  of 
the  crime  charged  In  this  case.  In  cases 
where  indictments  are  found  for  selling  in- 
toxicating liqnors  on  Sundays,  or  on  the  day 
on  which  state  elections  are  held,  time  is  a 
material  Ingredient  of  the  crime  charged,  and 
the  indictment  must  charge,  and  the  proof 
must  show,  that  those  crimes  were  committed 
on  Sundays  or  on  election  days,  as  the  case 
may  be.  The  evidence  in  this  case  tended  to 
prove  that  the  crime  charged  was  not  com- 
mitted on  Afay  15,  1911,  but  that  it  was  com-, 
mltted  at  the  Oxford  Hotel  in  the  city  of  Port- 
land,- about  11  o'clock  at  night,  on  a  Wednes- 
day, in  the  latter  part  of  April  or  the  first  of 
May.  While  Nettle  Poag  testified  that  the  de- 
fendant had  sexual  intercourse  with  her  twice, 
and  only  twice  (once  at  the  defendant's  office 
and  the  other  time  at  the  Oxford  Hotel),  the 
prosecution  gave  notice,  at  the  beginning  of 
the  trial,  that  the  charge  upon  which  the  state 
Intended  to  try  the  defendant  was  the  act  of 
sexual  intercourse  that  occurred  at  the  Ox- 
ford Hotel  in  the  city  of  Portland.  Only  one 
act  of  that  kind  occurred  there,  and,  accord- 
Lug  to  the  evidence,  it  occurred  late  at  night 
on  a  Wednesday,  either  near  the  end  of 
April  or  the  begliining  of  May,  1011.  The 
place  where  the  crime  was  committed  was 
fixed  with  certainty,  and  the  time  of  its  com- 
mission was  proved  with  sufficient  definlte- 
ness.  While  the  prosecution  produced  evi- 
dence that  a  similar  act  was  committed  at 
the  defendant's  office,  this  evidence  was  given 
to  show  the  relations  between  the  parties, 
but  the  state  expressly  elected,  before  the 
trial  b^gan,  to  try  the  defendant  for  the  act 
that  was  committed  at  the  Oxford  Hotel.  It 
was  shown  by  the  state  that  only  one  such 
act  was  committed  there. 

The  defendant  cites  and  relies  upon  the 
cases  of  State  v.  Coss,  53  Or.  462,  101  Paa 
183,  and  State  v.  King,  50  Wash.  312,  97  Pac. 
247, 16  Ann.  Cas.  322,  on  this  point,  as  to  the 
materiality  of  the  time  of  the  commission  of 
the  crime,  but,  when  carefully  examined,  nei- 
ther of  the  cases  is  inconsistent  with  the  rul- 
ing of  the  court  below  in  this  case.  In  State 
V.  Coss,  supra,  the  court  says :  "In  criminal 
prosecutions  the  date  upon  which  the  crime 
is  alleged  to  have  been  committed  is  immate- 
rial, and  it  is  sufficient  if  it  is  shown  to  have 
been  committed  at  any  time  within  the  stat- 
ute of  limitations ;  but  when  in  prosecutions 
of  this  character  (rape)  the  defendant  at- 
tempts to  prove  an  alibi,  or  give  evidence  of 
facts  tending  to  show  that  it  was  impossible 
for  him  to  have  committed  the  act  with 
which  he  is  charged  and  is  on  trial,  it  is  er- 
ror for  the  court  to  instruct  the  jury  that  the 


date  is  immaterial,  and  that  it  is  sufficient  if 
the  defendant  committed  the  crime  at  any 
time  within  the  statute.  While  the  prosecu- 
tion is  not  required  or  compelled  to  prove 
that  the  crime  was  committed  on  the  date 
alleged  in  the  indictment,  it  is  required  to 
prove  some  particular  act  constituting  the 
crime  and  to  rely  upon  that  for  a  conviction. 
If  it  selects  some  particular  act,  and  the  de- 
fendant meets  the  charge  with  evidence  tend- 
ing to  show  that  it  was  impossible  for  him  to 
have  committed  said  act,  the  Jury  ought  not 
to  be  permitted  to  find  the  defendant  guilty, 
because  it  may  believe  from  the  evidence, 
that  he  did,  in  fact,  commit  some  other  crim- 
inal act  of  a  similar  nature  to  that  charged." 
The  latter  part  of  the  quotation  states  the 
rule  correctly,  applying  to  a  case  of  this  kind. 
The  state  is  required  to  prove  some  particu- 
lar act  constituting  the  crime  for  which  the 
defendant  is  on  trial,  and  if  it  fails  to  prove 
the  particular  act  relied  upon,  the  Jury  has 
no  right  to  find  the  defendant  guilty  of  some 
other  act  similar  to  the  one  the  state  selected 
as  the  offense  for  which  defendant  was  to  be 
tried.  The  exact  date  of  the  offense  need 
not  be  proved.  In  State  v.  King,  supra,  the 
defendant  was  charged  with  the  crime  of  ob- 
taining money  under  false  pretenses,  and  the 
evidence  showed  that  the  crime  was  commit- 
ted between  the  12th  and  the  15th  of  Febru- 
ary, 1907.  The  defendant  claimed  an  alibi. 
The  trial  court  Instructed  the  Jury  that  the 
exact  date  was  immaterial,  and  that  it  made 
no  difference,  so  far  as  the  crime  was  con- 
cerned, "if  the  defendant  committed  the 
crime  as  charged  at  any  time  within  the  peri- 
od of  three  years  prior  to  the  time  the  in- 
formation was  filed."  On  appeal  the  court 
says:  "The  witness  for  the  state  had  fixed 
the  date  when  the  crime  was  committed  as 
being  between  the  12th  and  the  15th  day  of 
February,  1907.  The  defense  was  that  the 
defendant  was  not  the  person  who  obtained 
the  money,  and  that  he  was  sick  at  home,  un- 
able to  leave  his  room  between  those  dates. 
The  time  of  the  commission  of  the  crime  was 
clearly  material.  There  are  many  cases 
where  no  issue  is  based  upon  the  time  when 
the  crime  was  committed.  In  such  cases  this 
instruction  would  be  correct,  but  was  mis- 
leading and  erroneous  In  this  case,  because 
the  t<me  teas  definitely  fixed  by  the  state,  and 
the  defense  of  an  alibi  was  based  upon  that 
time."  That  holding  was  based  upon  the  fact 
that  the  state  had  fixed  the  date  of  the  com- 
mission of  the  crime  definitely.  In  this  case 
the  state  did  not  fix  the  date  of  the  commis- 
sion of  the  crime  definitely,  and  hence  said 
ruling  is  not  in  point 

In  People  v.  Williams,  133  Cal.  169,  66  Pac' 
325  (a  rape  case)  the  court  says:  "I  think 
the  prosecuting  officer,  when  he  commences 
the  trial  of  a  case  of  this  Class,  where  he  is 
at  liberty  to  prove  one  of  several  different 
offenses  under  the  indictment,  should,  at 
least  as  early  as  the  commencement  of  the 
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trial,  Inform  the  defense  upon  proof  of  what 
specific  offense  he  Intends  to  rely,  and,  If  he 
does  not,  the  first  eTlflence  which  would  tend 
In  any  degree  to  prove  an  ofTense  shall  be 
deemed  an  election,  and,  unless,  the  precise 
offense  is  proven,  the  defendant  is  entitled  to 
an  acquittal." 

[6,  B]  The  defendant  excepted  to  the  fol- 
lowing charge  given  to  the  jury:  "The  law 
is,  gentlemen.  If  the  defendant  had  sexual  in- 
tercourse with  the  giri.  Nettle  Foag,  and  In 
addition  to  that,  at  the  time  of  the  act,  she 
was  under  the  age  of  16  years,  why,  then,  he 
would  be  guilty  of  the  crime  charged,  It  is 
necessary,  therefore,  for  the  state  to  prove 
to  you,  by  the  cliaracter  of  testimony  I  shall 
hereinafter  indicate,  beyond  a  reasonable 
doubt,  that  all  of  the  elements  going  to  make 
up  the  crime  charged  existed  at  the  time  the 
crime  is  alleged  to  have  been  committed,  or 
near  the  time  the  crime  is  alleged  to  have 
been  committed,  the  particular  date  not  being 
material,  but  the  particular  trantaction  being 
very  material,  and  teing  aisoVutelu  material 
in  this  kind  of  a  cate.  Of  course  it  would 
make  no  difference,  as  far  as  the  guilt  of  the 
defendant  is  concerned,  if  he  had  bad  sexual 
intercourse  with  her  at  many  other  times 
and  different  places.  But  it  i»  incitmbent 
upon  the  state  to  prove  that  he  had  sewual 
intercourse  with  this  girl,  Nettie  Poag,  at  the 
Oxford  Hotel  in  this  countv  and  in  this  state 
some  time  near  the  time  alleged  in  the  in- 
dictment, and  that  at  the  specified  time  she 
was  under  the  age  of  16  years.  These  are^ 
the  elements  going  to  make  up  the  charge  in 
this  indictment,  which  they  must  prove  to 
you  beyond  a  reasonable  doubt."  The  charge 
required  the  state  to  prove  to  the  Jury,  be- 
yond a  reasonable  doubt,  the  following  nec- 
essary elements,  before  the  Jury  could  find 
the  defendant  guilty:  (a)  That  the  defend- 
ant had  sexual  intercourse  with  Nettle  Poag 
In  Multnomah  county,  state  of  Oregon;  (b) 
that  Nettie  Poag  was,  at  the  time  of  the  sex- 
ual act,  under  16  years  of  age;  (c)  that  this 
act  was  committed  some  time  near  the  time 
alleged  in  the  indictment,  but  that  It  was  not 
necessary  that  the  proof  should  show  that 
the  act  was  committed  on  the  exact  date  stat- 
ed in  the  indictment,  but  It  must  have  occur- 
red while  she  was  under  16  years  of  age,  etc. 
This  charge  restricts  the  Jury  to  the  aot  at 
the  Oxford  Hotel,  and  instructed  them  that 
the  proof  must  show  that  the  girl  was  at  the 
time  under  16  years  of  age.  All  the  proof 
for  the  state  showed  that  she  became  16 
years  of  age  on  June  19,  1011.  As  the  act 
was  committed  about  the  end  of  April  or  the 
beginning  of  May,  1911,  only  about  six  weeks 
Intervened  between  the  date  of  the  act  and 
her  arrival  at  the  age  of  16.  The  charge  of 
the  court  required  the  Jury,  In  effect,  to  ac- 
quit the  defendant,  unless  they  were  satisfied 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  had  committed  said 


act  at  the  Oxford  Hotd  before  June  19, 1911 
(the  time  when  the  girl  became  16),  and  It 
prohibited  the  Jury's  finding  the  defendant 
guilty  of  any  crime  excepting  the  one  oom- 
mltted  at  the  Oxfbid  Hotel.  Taking  tbe 
charge  of  the  trial  court  as  a  whole,  we  think 
It  submitted  the  case  to  the  Jury  fairly  and 
properly.  Section  1626,  L.  O.  L.,  Is  as  fol- 
lows: "After  hearing  the  appeal  (In'  a  crim- 
inal case)  the  court  must  give  Judgment, 
without  regard  to  the  decisions  of  questions 
which  were  in  the  discretion  of  the  court  be- 
low, or  to  technical  errors,  defects,  or  excep- 
tions which  do  not  affect  the  tubstantiat 
rights  of  the  parties." 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  of  the  court  below  is  af- 
firmed. 

McBRIDE,  G.  J.,  and  MOORE  and  BDB- 
NETT,  JJ.,  concur. 


(69  Or.  100> 

MATTHES  et  aL  v.  HOLMAN  et  al.,  Countj 
Com'rs. 

(Supreme  Court  of  Oregon.    Feb.  8,  1914.) 

1.  INTOXICATINO  LiQUOBS  (J  33*)— LOCAL  OP- 
TION—NoTlCK  OF  Electioit. 

The  provision  of  L.  O.  U  I  4925,  for  tbe 
insertion  in  nodces  of  a  local  option  election 
of  the  number  and  name,  if  any,  of  precincts  in 
a  subdivision  of  the  county  and  the  boundaries 
of  the  subdivision  is  only  directory,  and  is  sab- 
ataDtially  complied  with  if  the  name  of  the 
city  or  precinct  given  is  sufScient  to  inform  the 
voter  whether  his  residence  is  in  the  district. 
[Ed.  Note. — For  otlier  cases,  see  Intoxicatine 
Liquors,  Cent.  Dig.  {{  40,  41;  Dec  Dig.  I 
33.»] 

2.  iNToxiCATiNa  LiqcoBS  (§  86*)— Local  Op- 
tion—Surr  TO  Set  Aside  Election. 

In  a  suit  to  enjoin  a  county  court  from 
declaring  tbe  result  of  a  local  option  election 
on  the  ground  that  the  election  was  void,  plain- 
tiff cannot  raise  the  question  whether  persons 
residing  outside  the  town  in  which  the  election 
was  held  voted. 

[Ed.  Note. — For  other  cases,  see  Intoxicatins 
Liquors,  Cent.  Dig.  i|  43,  44;  Dec.  Dig.  { 
36.»] 

3.  Intoxicating  Liquors  (8  33*)— Local  Op- 
tion —  Notices  of  Election  —  RETtJBN  op 
Sbebife. 

Tbe  court  may  properly  permit  the  sheriff 
to  amend  bis  return  as  to  the  posting  of  notices 
of  a  local  option  election  by  inserting  therem 
the  name  of  the  town  where  they  were  actually 
posted  in  place  of  the  name  of  another  town 
wbidt  he  had  inserted  through  clerical  error, 
at  any  time,  so  long  as  no  one  has  innocently 
acted  on  the  false  return  as  correctly  stating 
tbe  facts. 

[Ed.  Note.— For  other  cases,  see  Intoxicatinf 
Liquors,  Cent.  Dig.  8i  40,  41;  Dec.  Dig.  f 
33. »] 

4.  Intoxicating  Liquobs  ({  31*)— Local  Op- 
tion—Time FOB  Election. 

A  local  option  election  was  properly  held 
in  a  town  on  November  4,  1913,  though  one 
had  been  held  therein  on  November  5,  1912,  re- 
sulting in  a  vote  against  prohibition;  tbe  only 
limitation  as  to  the  time  of  holding  the  elec- 
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tion  beloK  that  It  mnst  be  on  the  fint  Tuesday 
after  the  first  Monday  in  November  of  any  year. 
[Ed.  Note.— For  other  cases,  see  Intozicatinc 
Liquors,  Dec.  Dig.  I  SI.*] 

In  Banc.  Appeal  from  Circuit  Court,  Mnlt- 
nomah  County;  J.  P.  Kavanaugh,  Judge. 

.Suit  by  Herman  Matthes  an4  another 
against  Rufus  C.  Holman  and  otbers,  as 
County  Commissioners  of  Multnomah  Coun- 
ty. From  a  decree  for  defendants,  plaintiffs 
appeaL    Affirmed. 

George  J.  Perlilns,  of  Portland,  for  appel- 
lants. John  A.  Collier,  of  Portland  (Walter 
H.  Evans,  of  Portland,  on  the  brief),  for  re- 
spondents. 

EAKIN,  J.  This  is  a  suit  to  enjoin  the' 
county  court  of  Multnomah  county  from  de- 
claring the  result  of  the  local  option  election, 
and  from  issuing  an  order  prohibiting  the 
sale  of  intoxicating  liquors  in  the  town  of 
Gresbam,  Multnomah  county.  Or. ;  plaintiff 
contending  that  the  election  held  on  Novem- 
ber 4,  1913,  was  void  for  the  reasons  stated 
briefly  as  follows:  (1)  That  a  local  option 
election  within  an  incorporated  city  or  town 
cannot  be  held  except  at  a  general  state 
election,  or  on  a  day  of  a  regular  city  elec- 
tion, which  latter  in  this  case  is  the  first 
Tuesday  after  the  first  Monday  of  December 
of  each  year ;  (2)  that  the  order  for  the  elec- 
tion was  void,  because  the  petitioners  asking 
for  the  election  were  not  registered,  and  be- 
cause the 'said  -order  did  not  give  the  bound- 
aries of  the  city ;  (3)  that  the  petitions  were 
void  for  the  same  reasons;  (4)  that  votes 
were  cast  on  this  question  by  persons  resid- 
ing oMtslde  the  dty;  (5)  that  the  proof  of 
posting  fhe  notices  did  not  show  that  any 
had  been  posted  in  Gresham;  (6  and  7)  that 
the  ballots  were  prepared  by  the  county 
clerk,  instead  of  by  the  city  recorder,  and  the 
election  held  and  certified  by  the  election 
officers  appointed  by  the  county  court;  (8) 
that  the  ballots  did  not  describe  the  bonnd- 
arles  of  the  city ;  and  (9)  that  a  second  elec- 
tion was  attempted  to  be  held  within  a  year 
after  a  local  option  election  bad  resulted 
against  prohibition,  namely,  on  November  5, 
1912.  Error  is  assigned  in  the  decree  on 
these  grounds. 

The  questions  raised  by  assignments  Nos. 
1,  2,  3,  6,  and  7  are  decided  in  the  opinion  in 
Wiley  V.  Reasoner,  this  day  handed  down, 
which  is  referred  to  as  controlling  here. 

[1]  As  to  the  objection  that  the  petitions, 
notice  of  election,  order  calling  the  election, 
and  the  form  of  ballots  are  insufficient,  be- 
cause they  tan  to  disclose  the  boundaries 
of  the  dty,  the  requirements  of  section  492S, 
L.  O.  L.,  as  to  the  "number  and  name,  If 
any,  of  precincts  embraced  in  a  subdivision 
of  the  county,  and  the  boundaries  of  such 
subdivision,"  are  only  directory,  and  are  sub- 
stantially complied  with  if  the  name  of  the 
city  or  precinct  given  designates  the  territory 


in  which  the  election  Is  to  be  held,  and  Is 
sufficient  to  Inform  the  voter  whether  bis 
residence  is  within  the  district.  The  name 
of  the  subdivision  here  designated  as  the 
town  of  Gresham  is  ample  for  that  purpose. 

[2]  The  fourth  assignment  of  error,  as  to 
whether  persons  residing  outside  the  town  of 
Gresham  voted  on  local  option,  cannot  t>e 
questioned  in  such  a  proceeding  as  this. 

[3]  Referring  to  assignment  No.  5,  the  sher- 
UTs  mistake  in  writing  in  his  return  the 
word  "Lents"  instead  of  the  word  "Gresham" 
as  the  town  in  which  the  notices  were  posted 
appears  to  have  been  only  a  clerical  error; 
the  sheriff  offering  to  amend  the  return  to 
conform  to  the  fact,  and  stating  that  said 
notices  were  actually  posted  in  the  town  of 
Gresham,  and  not  in  Lents.  It  Is  entirely 
proper  for  the  court  to  permit  a  return  to 
be  amended  to  conform  to  the  facts  at  any 
time  after  the  return  is  made,  so  long  as  no 
one  has  innocently  acted  on  the  false  re- 
turn as  correctly  stating  the  facts,  and  an 
amendment  thereof  would  result  in  no  injury 
or  loss  to  him.  32  Cyc.  539,  540;  Knapp  v. 
Wallace,  50  Or.  348,  355,  92  Pac.  1054,  1^57, 
128  Am.  St  Rep.  742;  St  Clair  v.  Cox,  106 
U.  S.  360,  1  Sup.  Ct  354,  27  L.  Ed.  222.  The 
record  itself  shows  that  Gresham  is  In 
precinct  168,  Multnomah  county.  The  com- 
plaint so  states,  and  gives  the  boundaries  oi 
It,  as  well  as  of  precinct  No.  168,  and  the 
offer  by  the  sheriff  to  amend  his  return  to 
conform  to  the  facts  Is  set  forth  by  stipula- 
tion. The  only  objection  thereto  is  that  the 
return  cannot  be  amended  after  the  election 
Is  held.  It  sufficiently  appears  that  the  error 
in  the  return  was  only  clerical,  and  that  the 
notices  were  correct  and  sufficient 

[4]  As  to  objection  9,  that  the  election  here 
questioned  was  held  on  the  4th  day  of  No- 
vember, when  a  previous  local  option  elec- 
tion was  held  on  November  5,  1912,  resulting 
in  a  majority  vote  against  prohibition,  plain- 
tiff contends  that  the  second  election  cannpt 
be  held  within  one  year  after  the  unsuccess- 
ful vote.  We  find  no  such  limitation  in  the 
statute.  The  provision  is  that  the  election 
can  be  held  only  on  the  first  Tuesday  after 
the  first  Monday  in  November  of  any  year, 
which  is  the  only  limitation  upon  a  second 
election  after  a  negative  note  lias  resulted. 

The  complaint  was  vulnerable  to  the  de- 
murrer, and  the  decree  is  affirmed. 

BURNETT,  jr.,  dissents. 

(69  Or.  118) 
RUCONICH  T.   ANDERSON,   Connty  Judge, 
et  al.. 

(Supreme  Court  of  Oregon.    Feb.  8,  1914.) 

1.  IKTOXIOATINO  LiQXTOBS  (|  34*)— LoOAL  OP- 
TION —  Ei.Bonoi>B  —  TncB  •  FOB  CLosina 
Polls. 

Under  L.  O.  L.   |  3311,  as  amended   by 

Laws  1913,  p.  566,  providing  that  all  general 
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and  special  elections  in  the  state  sball  be  held 
under  this  act,  and  tbe  polls  shall  be  open 
from  8  o'clock  in  the  forenoon  till  8  o'clock 
in  the  afternoon,  tbe  polls  at  a  local  option 
election  were  properly  kept  open  till  8  o'clock, 
instead  of  closing  at  7. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  42;   Dec.  Dig.  t  34.*] 

2.  iNTOXlOATIWa  LiQVOBS  (5  86*)— liOCAl  OP- 
TION—ELECTIONS— SUIT  TO  Set  Aside. 
In  a  suit  to  set  aside  a  local  option  elec- 
tion, though  allegations  that  plaintiff  was  a 
saloon  keeper,  and  had  $5,000  invested  in  his 
stock  of  liquors  and  cigars,  and  prohibition 
would  cause  said  stock  to  be  lost  to  him,  may 
be  proper  as  affecting  his  right  to  bring  the 
suit,  they  can  have  no  effect  on  the  right  of  the 
county  to  submit  the  question  of  prohibition  to 
a  vote  of  the  people. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {{  43,  44;  Dec.  Dig.  { 
36.*] 

In  Banc.  Appeal  from  Circuit  Court, 
Clackamas  County;   J.  U.  Campbell,  Judge. 

Suit  by  Lawrence  Ruconicb  against  H.  S. 
Anderson,  as  County  Judge  of  Clackamas 
County,  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

This  Is  a  suit  by  plaintiff,  a  liquor  dealer 
In  Oregon  City,  to  enjoin  the  county  court 
of  Clackamas  county  from  declaring  prohibi- 
tion within  said  city.  Tbe  election  was  call- 
ed upon  the  i>etltlon  of  certain  voters  in 
Oregon  City,  asking  ttiat  an  election  be  call- 
ed for  the  4th  day  of  November,  1913,  to  de- 
termine whether  or  not  the  sale  of  Intoxicat- 
ing liquors  therein  should  be  prohibited..  By 
the  city  charter  the  city  elections  are  held 
on  the  first  Monday  of  December  of  each  year. 
Said  election  was  held,  and  resulted  in  a 
vote  In  favor  of  prohibition.  Various  ob- 
jections were  urged  in  tbe  complaint,  and  the 
circuit  court  having  refused  to  grant  the 
injunction,  the  prohibition  order  was  Issued 
by  the  county  court  By  an  amended  com- 
plaint plaintiff  seeks  to  have  the  said  order 
canceled  and  set  aside.  The  defendants  de- 
murred to  the  complaint,  for  the  reason 
that  It  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Thereupon  the  said 
demurrer  was  sustained,  and  Judgment  ren- 
dered thereon,  from  which  tbe  plaintiff  ap- 
peals. 

John  A.  Carson,  of  Salem,  and  C.  D.  La- 
tonrette,  of  .Oregon  City  (Carson  &  Brown, 
of  Salem,  and  G.  D.  &  D.  C.  Latourette,  of 
Oregon  City,  on  the  brief),  for  appellant. 
C.  Schuebel,  of  Oregon  City  (Gilbert  U  Hedg- 
es, Dlst  Atty.,  C.  Schuebel,  B.  N.  Hicks,  and 
C.  H.  Dye,  all  of  Oregon  City,  on  the  brief), 
for   respondents. 

BAKIN,  J.  (after  stating  the  facts  as 
above).  Six  points  are  relied  on  by  the  com- 
plainant as  irregularities  or  defects  In  the 
election  proceedings  which  render  the  elec- 
tion void:  (a)  That  the  Jndges  and  clerks 
of  election  were  not  appointed  or  qualified 
under  the  city  charter ;   (b)  that  the  election 


was  not  held  on  tbe  day  of  a  general  utate 
election,  or  the  day  of  a  general  city  elec- 
tion; (c)  that  the  election  was  held  by  pre- 
cincts, and  not  by  dty  wards;  (d)  that  the 
polls  were  kept  open  until  8  o'clock  p.  m.. 
Instead  of  until  7 ;  (e)  that  many  of  the  vot- 
ers were  only  registered  under  the  registra- 
tion laws  of  1913,  which  was  afterward  held 
to  be  unconstltutionsl;  (f)  that  plaintiff  was 
a  saloon  keeper  in  Oregon  City,  and  bad 
$5,000  Invested  in  his  stock  of  liquors  and 
dgars,  and  that  prohibition  In  the  city  would 
cause  said  stock  to  be  lost  to  the  plaintiff. 

Points  a,  b,  c,  and  e  are  decided  adversely 
to  plaintiff's  contention  In  the  opinion  thla 
day  filed  In  Wiley  v.  Reasoner,  and  reference 
Is  made  to  the  opinion  in  that  case  as  con- 
trolling here. 

[1]  Point  d  l8  answered  by  reference  to 
section  3311,  L.  O.  L.,  as  amended  In  1913 
(L.  1913,  p.  656),  making  8  o'clock  p.  m.  the 
hour  for  closing  the  polla 

[2]  As  to  point  f,  the  allegation  relating 
to  the  effect  on  plaintiff's  stock  of  goods  and 
business  by  the  prohibition  order  might  have 
been  and  no  doubt  was  made  for  the  purpose 
of  affecting  his  right  to  bring  the  suit;  but 
those  facts  can  have  no  effect  upon  the  right 
of  the  county  court  to  submit  the  question  of 
prohibition  to  a  vote  of  tbe  people 

The  decree  is  affirmed. 


(69  Or.  lOt) 
WILEY  V.  REASONER,  County  Judge,  et  aLt 
(Supreme   Court  of  Oregon.     Feb.  3,   1914.) 

1.  Intoxicating     Liquors     (§    32*)— Local 
Option— Petition  fob  Election— Quaufi- 

CATIONS  OF  PETITIONEBS. 

Where  a  registration  law  under  which  the 
election  officers  acted  was  declared  void  by  the 
Supreme  Court  three  weeks  after  the  election, 
the  qualifications  of  petitioners  for  a  lo<^  op- 
tion election  who  registered  under  that  law 
cannot  thereafter  be  questioned  under  L.  O.  L. 
{  4920,  authorizing  a  local  option  election  on 
petition  of  10  per  cent  of  the  registered  voters, 
without  proof  that  tbe  petitioners  were  not  Ugal 
voters. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,   C^nt   Dig.   §|  38,   39;    Dec   Dig.   | 

2.  intoxicatino  liquobs  ({  34*)— effect  of 
Invaliditt— Reoistbation  of  Votebs. 

That  voters  were  registered  under  a  law 
on  which  the  county  court,  county  clerk,  and 
election  officers  acted,  but  which  was  by  the  Su- 
preme Ck)urt  declared  void  after  the  election, 
and  did  not  file  tbe  affidavit  blank  A  prescribed 
by  L.  O.  L.  f  3449,  for  use  by  voters  who  have 
failed  to  register,  does  not  invalidate  the  elec- 
tion ;  the  qualifications  of  the  voters  under  the 
constitution  not  being  questioned. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  42;   Dec.  Dig.  {  34.*] 

3.  Intoxicatino  Liquobs  (g  33*)— Local  Op- 
tion-Notice OF  Election. 

A  city  included  parts  of  two  precincts  for 
county  purposes,  but  constituted  a  single  pre- 
cinct for  city  purposes.  Tbe  county  court  had 
not  made  the  city  a  precinct  nor  divided  it  into 
precincts,  as  authonzed  by  L.  O.  L.  {  3304, 
Dotwithstflnding  the  home  rule  amendment  to 
tbe  Constitution  (art  11,  I  2),  vesting  in  each 
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Pity  or  town  the  exclusive  risht  to  license,  reg- 
nlate,  or  control  the  sale  of  liquors,  subject  to 
the  local  option  law.  The  first  notices  of  a  lo- 
cal option  election  provided  for  only  one  voting 
place.  Later  notices,  posted  only  5  days  before 
the  election,  while  the  statute  required  at  least 
12  days'  notice,  provided  for  two  polling  places, 
and  the  election  was  held  in  accordance  with  the 
latter  notices.  Held,  that  the  election  will  not 
be  set  aside  in  the  absence  of  proof  that  some 
quali&ed  electors  were  deprived  of  the  right  to 
vote. 

[ESd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {$  40,  41 ;   Dec.  Dig.  i  33.*] 

4.  Intoxicating  Liquobs  ({  84*)— Local  Op- 
tion—Time FOR  Election. 

L.  O.  L.  §  4922,  provides  that  local  option 
elections  shall  be  held  only  on  the  first  Tuesday 
after  the  first  Monday  of  Noveml>er  in  any 
year,  at  the  regular  voting  places,  by  the  judges 
and  clerks  appointed  under  the  general  election 
laws,  or,  if  at  the  time  of  a  dty  election,  then 
by  the  city  judges  and  clerks;  and,  if  an  elec- 
tion shall  be  demanded  to  be  held  at  the  time  of 
a  city  or  town  election  in  a  year  when  there  is 
no  general  election,  the  city  or  town  shall  cause 
the  official  ballots  to  be  prepared,  and  a  city 
officer  shall  return  the  vote  to  the  county  clerk. 
Held,  that  a  local  option  election  may  be  held 
in  a  year  when  no  general  election  is  held,  on 
the  first  Tuesday  after  the  first  Monday  in  No- 
vember, though  no  city  election  is  held  on  that 
date,  the  latter  part  of  the  section  merely  au- 
thorizing the  use  of  city  machinery  in  the  elec- 
tion when  it  falls  on  the  same  date  as  the  city 
election,  when  no  general  election  is  being  held. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  42;  Dec.  Dig.  |  34.*] 

Bnmett  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Wash- 
ington County ;  J.  U.  Campbell,  Judge. 

Suit  by  W.  V.  Wiley  against  D.  B.  Reason- 
er.  County  Judge,  and  others.  From  a  decree 
for  defendants,  plaintiff  appeals.    Affirmed. 

This  is  a  suit  to  obtain  a  decree  declaring 
the  local  option  election  held  In  the  dty  of 
HlUsboro  on  November  4,  1913,  Illegal  and 
Told,  and  to  vacate  the  order  of  the  county 
court,  made  November  17,  1913,  declaring 
prohibition  In  said  dty.  The  plaintiff  was  a 
liquor  dealer  therein.  The  said  city  of  Hills- 
lioro,  together  with  contiguous  territory  with- 
out the  city,  for  county  purposes  is  composed 
of  two  precincts;  for  dty  purposes,  it  con- 
Btltntes  but  one  voting  ward.  On  October 
1,  1913,  petitions  containing  a  large  number 
of  signatures  were  filed  with  the  county  clerk 
and  presented  to  the  county  court,  praying 
for  a  local  option  election  in  the  dty  of  HlUs- 
boro on  November  4,  1913.    On  the day 

of  October,  1913,  based  on  said  petitions,  the 
county  court  ordered  that  an  election  be  held 
In  said  dty  on  said  date  to  determine  wheth- 
er the  sale  of  Intoxicating  liquors  should  be 
prohibited  therdn,  and  directed  that  the  no- 
tice of  dectlon  be  given.  Said  election  was 
held  on  said  date,  and  resulted  In  23  majority 
votes  for  prohibition.  On  the  17th  day  of 
November,  1913,  the  county  court,  pursuant 
to  the  canvass  of  the  votes  of  said  election 
within  said  dty,  entered  an  order  declaring 
the  vote  to  be  in  favor  of  prohibition  and 
prohibiting  the  sale  of  intoxicating  Uquors 


therein.  Upon  the  trial  of  this  suit,  the  court 
denied  the  application  of  the  plaintiff,  and 
decreed  that  the  order  of  prohibition  was 
valid.    The  plaintiff  appeals. 

Bagley  &  Hare,  of  Hlllsboro,  and  John  A. 
Carson,  of  Salem,  for  appellant  E.  B. 
Tongue,  of  fiillsboro  (Thos.  H.  Tongue,  of 
Hlllsboro,  on  the  brief),  for  respondents. 

BAKIN,  J.  (after  stating  the  fads  as 
above).  The  following  contentions  are  made 
by  plaintiff:.  (1)  That  the  signers  on  peti- 
tions for  a  local  option  election  were  not 
registered  voters;  (2)  that  the  order  of  the 
county  court  calling  the  election  was  invalid ; 
(3)  proper  notices  of  the  election  were  not 
given ;  (4)  that  the  election  was  not  held  up- 
on the  day  appointed  by  law;  and  (5)  that 
the  votes  of  506  persons  who  were  not  regis- 
tered were  cast  and  received. 

[1]  The  petition  before  the  county  court 
asking  that  an  election  be  held  to  determine 
whether  the  sale  of  Intoxicating  liquors  In 
the  municipality  of  Hlllsboro  shall  be  prohib- 
ited alleges  that  the  petitioners  are  legal  vot- 
ers of  the  munldpality  of  Hlllsboro.  His 
place  of  residence  within  Hlllsboro  is  given 
opposite  the  signature  of  each  petitioner. 
The  derk  certifies  that  143  of  the  petitioners 
were  registered  voters,  which  were  more  than 
the  number  required.  Of  course,  the  clerk's 
certificate  was  made  from  the  registration  of 
1913  under  the  registration  law  of  that  year, 
which  this  court  thereafter,  on  November  25, 
1913,  held  to  be  unconstitutional;  but  the 
dectlon  was  held  on  November  4th,  prior  to 
the  dedsion,  and  It  was  too  late  for  the  plain- 
tiff to  question  the  qnallflcatlons  of  the  peti- 
tioners after  the  election  had  taken  place, 
at  least  without  proof  that  the  petitioners 
were  not  legal  voters  within  the  dty.  The 
registration  law  was  hdd  void  only  because 
the  taking  effect  of  it  was  made  to  depend  on 
the  approval  of  the  Supreme  Court  The  reg- 
istration taken  thereunder  actually  dlsdosed 
that  those  registered  were  legal  voters  when 
certified  by  the  derk ;  and  the  election  and 
vote  taken  thereat  should  not  be  hdd  void  and 
a  community  disfranchised  by  reason  of  a  de- 
fect in  the  law  that  would  not  affect  the  right 
of  the  petitioners  to  sign  the  petition.  In 
the  designation  of  who  may  petition  for  a 
local  option  election  in  section  4920,  L.  O.  L., 
namely,  "registered  voters,"  the  word  "regis- 
tered" may  be  considered  as  surplusage  un- 
der the  circumstances  found  here.  Had  the 
petitioners  been  registered  only  under  the 
1899  registration  law,  the  petitions  would 
not  have  been  received  or  acted  on  by  the 
county  court;  and,  if  it  was  not  suffldent 
that  they  were  registered  under  the  1913  law, 
then  section  4920  contains  an  Impossible  re- 
quirement as  to  registration  when  there  was 
no  means  of  compliance  available  to  the  peti- 
tioners, and  the  petitions,  if  signed  by  voters 
qualified  as  to  such  under  the  requirements 
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of  the  Constitution,  constltated  a  sabstantial 
compliance  with  the  statute.  The  court  will 
not  hold  the  petitions  insufficient  for  that 
defect  without  proof  that  the  signers  were 
not  legal  voters,  the  duty  to  establish  which 
devolved  upon  the  plalntlfF.  The  purpose  of 
the  petitions  and  the  order  of  the  court  are 
only  a  method  by  which  the  electors  may 
secure  the  submission  of  the  local  option 
question  to  the  voters ;  and,  the  election  hav- 
ing been  called  and  the  vote  taken,  the  result 
should  not  be  disturbed  by  reason  of  an  Ir- 
regularity in  a  preliminary  proceeding  that 
does  not  go  to  the  qualifications  of  the  sign- 
ers. It  may  be  Jurisdictional  that  the  petition- 
ers be  registered,  but  that  can  only  be  true 
in  case  there  Is  a  recognized  registration,  or 
an  opportunity  to  register.  It  must  be  borne 
in  mind  that  at  the  time  of  the  signing  of 
the  petitions  asking  for  the  election,  at  the 
time  the  clerk  certified  that  the  petttionen 
were  registered  voters,  and  when  the  court 
made  the  order,  as  well  as  when  the  election 
was  held  thereunder,  the  registration  law  of 
1913  (Laws  1913,  p.  623)  was  recognized  as 
being  in  force,  and  that  the  registration  law 
of  1899  (Laws  1899,  p.  119)  had  been  repealed. 
And  to  now  hold  that  only  voters  registered 
under  the  1899  law  could  petition  for  the 
election  would  be  to  hold  that  It  was  not 
possible  for  the  voters  to  petition  for  a  local 
option  election  during  the  year  1913,  and 
also  to  bold  that  the  state  election  held  on 
that  day  was  void,  which  was  conducted  un- 
der that  registration  law.  In  other  words, 
the  1918  registration  law  operated  as  a  trap 
that  would  defeat  a  local  option  election  and 
as  a  fraud  upon  the  electors. of  Oregon,  name- 
ly, that  those  registered  under  the  1913  law 
could  not  petition  because  it  was  void,  and 
those  registered  under  the  1899  law  could  not 
I)etltlon  because,  as  the  law  then  stood.  It 
had  been  repealed.  But  -the  rights  of  the 
voter  cannot  be  so  trifled  with.  So  far  as  the 
petitions  were  concerned,  they  were  actually 
registered  under  the  void  law,  the  only  reg- 
istration that  could  have  been  recognized 
when  the  court  ordered  the  election ;  and  we 
will  not  hold  the  order  calling  the  election 
▼old  without  proof  that  the  petitioners  were 
not  legal  voters. 

12]  Again,  It  is  contended  that,  because  506 
of  the  votes  cast  at  the  election  were  regis- 
tered under  the  1913  registration  law,  they 
were  not  qualified  voters ;  that  they  did  not, 
when  presenting  their  votes,  take  the  affi- 
davit blank  A  of  section  3449,  L.  O.  L.,  and 
therefore  that  their  votes  were  Illegal,  and 
the  election  should  be  held  void.  The  county 
court  acted  on  the  registration  law  of  1918 
as  a  valid  law,  as  did  the  county  clerk,  the 
election  officers,  and  the  voters.  It  was  not 
questioned  that  those  parties  who  registered 
thereunder  were  legal  voters  under  the  Con- 
stitution. The  registration  law  was  not  en- 
acted to  add  to  or  take  from  those  qualifica- 
tions, but  only  to  place  a  safeguard  around 
the  elective  franchise;  and,  although  the  law 


was  declared  unoonstltntlonal  becaoae  the 
taking  efTect  thereof  was  made  to  depend  on 
the  approval  of  an  authority  other  than  the 
Legislature  or  the  vote  of  the  people,  yet, 
until  80  held  void,  it  operated  as  such  pro- 
tection to  the  election  of  November  4th.  The 
observance  of  It  by  the  voter  was  such  evi- 
dence of  his  right  to  vote  as  would  Justify 
the  acts  of  the  county  court  and  the  election 
boards.  The  voter  by  his  faith  in  the  valid- 
ity of  the  law  performed  every  act  that  would 
have  been  required  of  blm  under  the  registra- 
tion law  of  1899,  as  amended.  The  county 
court,  the  voters,  and  the  election  boards 
acted  with  the  understanding  that  the  regis- 
tration law  of  1899  and  amendments  had 
been  repealed,  and  the  election  should  not  be 
held  void  so  long  as  those  voting  were  legal- 
ly qualified  under  the  Constitntlon.  It  was 
urged  at  the  argument  that  every  voter  who 
is  not  registered  Is  to  be  considered  chal- 
lenged, and  must  swear  In  his  vote  upon 
blank  A.  If  It  were  now  assumed  that  there 
was  no  registration,  the  affidavit  of  the  voter 
taken  in  the  attempted  registration  under  the 
registration  law  of  1913,  containing  the  facts 
required  by  blank  A,  was  before  the  election 
boards,  and  the  voters  may  be  deemed  to 
have  thereby  complied  with  that  requirement, 
and  is  no  objection  to  the  legality  of  the  elec- 
tion. A  duplicate  of  the  registration  card 
was  in  the  possession  of  the  election  (sec- 
tion 4  of  the  act),  and  the  precinct  registers 
were  sent  to  the  several  precincts,  together 
with  the  other  election  supplies  (section  18). 
However,  if  not  so  considered,  the  election  of- 
ficers could  not  have  acted  other  than  they 
did  in  that  particular,  and  the  legality  of 
the  election  cannot  be  questioned  on  that  ac- 
count 

[3]  The  sufficiency  of  the  notice  of  the  elec- 
tion is  also  questioned  by  plaintiff.  It  ap- 
pears that  the  dty  as  a  political  entity  is 
composed  of  but  one  voting  ward,  and  for 
the  purposes  of  the  city  election  but  one  set 
of  notices  would  have  been  required,  and  but 
one  polling  place  established;  but  this  was 
a  county  election  as  to  the  portion  of  the 
county  included  within  the  dty,  "  covering 
parts  of  two  precincts.  Whether  two  voting 
places  were  necessary  may  well  be  doubted. 
As  relates  to  the  dty,  there  were  no  pre- 
cincts by  reason  of  the  neglect  of  the  county 
court  to  constitute  the  city  a  precinct  or  to 
set  it  off  into  such  precincts  as  would  have 
been  necessary  and  convenient  under  section 
3304,  L.  O.  L.,  and  the  home  rule  amendment 
of  the  Constitution  (section  2,  art.  11).  See 
State  v.  Schluer,  S9  Or.  18,  U5  Pac  1057. 
Under  the  conditions  as  then  existing,  the 
dty  could  not  vote  by  precincts,  as  there 
were  none;  the  election  being  necessarUy 
confined  within  the  dty  limits.  State  v.  Per- 
kins, 61  Or.  163,  121  Pac.  797.  The  first  no- 
tices provided  for  only  one  voting  place  as 
in  city  elections.  This  was  in  proper  form 
and  posted  14  days  before  the  election.  Aft- 
erward, the  county  derk  deeming  that  there 
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sbould  be  a  voting  place  In  each  of  tbe  two 
precincts  that  included  tbe  d^,  notices  were 
posted  within  the  dty  in  the  two  precincts; 
thus  providing  a  polling  place  in  each.  How- 
ever, the  last  two  notices  were  posted  only 
6  days  before  the  election,  while  the  statute 
requires  them  to  be  posted  at  least  12  days. 
A  similar  dilemma  as  to  precincts  occurred 
in  Lone  county  (State  v.  Perkins,  supra),  and 
probably  in  other  counties,  through  tbe  fault 
or  neglect  of  the  county  court  in  failing  to 
adjust  tbe  county  voting  precincts  to  meet 
the  changed  conditions  by  the  borne  rule 
amendment  of  tbe  Constitution.  In  any 
event,  it  was  not  possible  that  the  voters  did 
not  have  notice  of  the  election  by  virtue  of 
the  first  notices,  as  they  were  the  usual  no- 
tices for  the  city,  and  tbe  second  notices 
made  no  change  therein,  except  to  provide  an 
additional  voting  ' place;  and  the  election 
should  not  be  set  aside  because  of  the  omis- 
sion of  the  county  court  without  proof  that 
some  qualified  electors  were  deprived  of  the 
right  to  vote  by  reason  thereof.  The  notices 
were  a  substantial  compliance  with  the  re- 
quirements of  the  statute.  Tbe  election  offi- 
cers made  every  etTort  to  comply  with  the 
law  as  they  understood  It,  and,  no  doubt, 
those  efforts  were  effectual. 

[4]  It  Is  also  urged  by  plaintiff  that  the 
local  option  election  can  be  held  only  within 
a  dty  in  a  year  in  which  there  is  no  general 
state  election,  In  case  the  regular  city  elec- 
tion occurs  on  the  first  Tuesday  after  tbe 
first  Monday  of  November.  It  Is  true  that 
much  nncertalnty,  trouble,  and  often  expense 
would  be  avoided  If  the  dty  would  place  its 
regular  elections  on  that  day,  but  a  local  op- 
tion election  in  a  city  cannot  be  bdd  in  an 
alternate  year  at  the  time  of  the  dty  elec- 
tion which  is  not  held  on  tbe  first  Tuesday 
after  tbe  first  Monday  in  November.  Section 
4922,  L.  O.  L.,  provides :  "The  election  here- 
under shall  be  held  only  on  the  first  Tues- 
day after  the  first  Monday  in  November  of 
any  year.  Tbe  petition  therefor  shall  be  filed 
with  the  county  clerk  not  less  than  thirty 
nor  more  than  ninety  days  before  the  day  of 
election.  In  every  county,  subdivision  of 
county,  or  precinct  thereof  that  shall  return 
a  malorlty  vote  for  prohibition,  at  any  elec- 
tion, the  law  shall  take  effect  on  tbe  first  day 
of  January  following  the  day  of  election. 
The  elections  provided  for  by  this  act  shall 
be  held  at  the  regular  voting  place  or  places 
within  the  proposed  limits  and  by  the  Judges 
and  clerks  of  election  appointed  and  quali- 
fied under  the  general  election  laws  of  the 
state,  or  if  held  at  tbe  time  of  a  dty  elec- 
tion, then  within  said  dty  or  town  by  the 
Judges  and  clerks  appointed  and  qnallfied  un- 
der tbe  charter  of  such  Incorporated  dty  or 
town  or  under  tbe  laws  of  the  state  regu- 
lating such  dty  or  town  election,  and  the  re- 
turns thereof  shall  be  made  in  conformity 
with  tbe  provisions  of  tbe  said  general  elec- 
tion laws.    [If,  under  the  provisions  of  tbia 


act,  an  election  shall  be  demanded  wholly  or 
in  part  in  any  incorporated  dty  or  town  or 
any  ward  or  precinct  therein,  to  be  held  at 
the  time  of  the  dty  or  town  election  occur- 
ring in  a  year  In  which  there  Is  no  general 
election,  then  the  county  clerk  shall  notify  the 
proper  authority  of  such  city  or  town  that 
such  election  has  been  demanded  in  order 
that  such  city  or  town  authority  may  cause  the 
official  ballots  to  be  prepared  in  accordance 
with  the  provisions  of  this  act,  and  the  dty 
auditor,  or  clerk,  or  recorder,  as  the  case 
may  be,  shall  make  return  to  the  county 
clerk  of  the  vote  for  and  against  prohibition 
in  the  several  precincts  of  said  dty  or  town, 
and  thereafter  said  matter  shall  proceed  as 
in  the  case  of  a  general  election.]"  The  part 
of  the  quotation  contained  in  brackets  ap- 
plies to  dections  in  dties  only  in  the  alter- 
nate years,  and  when  the  dty  election  Is 
held  on  the  first  Tuesday  after  the  first  Mon- 
day in  November,  in  which  case  the  city  ma- 
chinery may  be  used  to  take  tbe  vote  and 
certify  it  to  the  county  clerk,  but  it  does 
not  apply  in  the  year  of  a  general  state  elec- 
tion. The  first  part  of  the  section  above 
quoted  applies  to  every  county,  subdivision 
of  a  county,  or  precinct  thereof  as  a  county 
election,  except  if  within  a  dty  whose  elec- 
tion occurs  on  tbe  same  day,  then  within  the 
dty  it  may  be  held  by  tbe  dty  Judges  and 
clerks  of  election,  appointed  and  quaUfled  un- 
der the  dty  charter  or  the  laws  of  the  state 
regulating  such  dty  election.  But  in  this  case 
the  election  was  not  held  on  the  day  of  a  dty 
election  nor  called  as  such,  being  a  county 
election  in  a  subdivision  of  the  county,  name- 
ly, the  municipality  of  HiUsboro.  Section 
4922,  L.  O.  L.,  was  enacted  prior  to  the  home 
rule  amendment  of  tbe  Constitution,  and  op- 
erates the  same  as  it  did  prior  to  the  amend- 
ment, except  that  now  the  municipality  or 
any  precinct  therein  is  an  independent  sub- 
division of  the  county.  Tbe  local  option  elec- 
tion is  a  county  election  in  tbe  county  as  a 
whole,  or  a  subdivision  thereof,  of  which  the 
dty  is  one,  and  need  have  no  reference  to 
the  date  of  a  dty  election  except  as  above 
mentioned.  Tbe  home  rule  amendment  ex- 
pressly retains'  the  county  court  as  the  agency 
authorized  to  put  into  or  out  of  opnation 
orders  of  prohibition.  See  State  ▼.  Heam, 
69  Or.  227,  116  Pac.  1066,  117  Pac  412.  In 
the  Perkins  Case,  supra,  the  election  Witliin 
the  dty  was  called  by  the  county  court  for 
November  7,  1911,  which  was,  In  fact,  the 
day  of  the  regular  dty  election,  and  the  elec- 
tion was  conducted  by  its  machinery  as  pro- 
vided In  the  part  of  section  4922  quoted  in 
the  brackets.  Bellarts  v.  Cleeton,  182  Pac. 
961. 

Finding  no  (error  In  the  record,  the  decree 
is  affirmed. 

BURNETT,  J.    (dissenting).    It  is  conced- 
ed in  this  case  tliat  the  petition  for  the  local 
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option  election  In  question  here  was  signed 
In  controlling  numbers  by  persons  who  were 
I'eglstered  as  voters  only  under  the  so-called 
rcj^stratlon  law  of  1913,  which  this  court 
declared  unconstitutional  and  void  In  City 
of  Portland  t.  Coftey,  135  Pac.  358,  decided 
November  25,  1913.  fn  other  words,  If  the 
question  of  whether  the  signers  of  the  peti- 
tion were  "registered  voters"  within  the 
meaning  of  the  local  option  law  Is  to  be  de- 
termined by  any  other  statute  than  the  en- 
actment of  1913,  then  there  were  not  enough 
signers  to  give  the  county  court  Jurisdiction 
to  order  a  local  option  election. 

It  is  hornbook  law  "that  courts  of  limited 
Jurisdiction  and  courts  of  general  Jurisdic- 
tion, when  exercising  a  special  limited  pow- 
er conferred  by  statute,  must  show  affirma- 
tively that  Jurisdiction  has  been  acquired." 
This  rule  was  declared  in  Johns  v.  Marlon 
County,  4  Or.  46,  and  has  -been  reiterated  in 
a  long  line  of  dedstons  since.  Tbla  language 
there  used  is  peculiarly  applicable  to  this 
case:  "Under  the  statute,  the  court  has  no 
power  over  the  subject  until  a  petition  of  the 
prescribed  character  •  •  •  Is  presented, 
and  it  is  necessary  that  the  record  should 
show  affirmatively  that  Jurisdiction  has  been 
thus  acquired,  or  the  proceeding  cannot  be 
sustained."  State  v.  Officer,  4  Or.  180 ;  State 
V.  Myers,  20  Or.  442,  26  Pac.  30T ;  Bitting  v. 
Douglas  County,  24  Or.  400,  33  Pac.  981; 
Cameron  v.  Wasco  County,  27  Or.  318,  41 
Pac.  160;  Grady  v.  Dundon,  30  Or.  333,  47 
Pac.  916;  Slme  ▼.  Spencer,  30  Or.  340,  47 
Pac.  919;  Mulkey  v.  Day,  49  Or.  312,  89  Pac. 
957;  Dean  v.  Washington  Nav.  Co.,  59  Or. 
91,  115  Pac.  284.  More  especially  is  this 
true  when  proceedings  under  the  statute,  as 
in  this  Instance,  may  be  commenced  and  car- 
ried as  far  as  making  the  order  for  the  elec- 
tion without  any  previous  notice  or  giving 
any  opportunity  to  contest  the  validity  of  the 
petition. 

By  the  provisions  of  the  local  option  law 
the  authority  of  the  county  court  to  submit 
to  the  electors  the  question  of  prohibition  of 
the  sale  of  intoxicating  liquors  is  made  to 
depend  upon  filing  with  the  county  clerk  "a 
petition  therefor  signed  by  not  less  than  10 
per  cent,  of  the  registered  voters"  in  the 
territory  Involved.  Such  an  instrument  so 
signed  is  therefore  a  Jurisdictional  neces- 
sity, without  which  the  county  court  cannot 
lawfully  order  an  election.  It  is  a  restric- 
tion which  the  people  themselves  have  im- 
posed upon  that  tribunal;  for  the  local  op- 
tion law  was  enacted  by  the  initiative  pro- 
cess. So  far  as  signing  the  petition  is  con- 
cerned, It  is  not  an  exercise  of  the  electoral 
franchise,  and  the  constitutional  right  to  vote 
Is  not  Involved.  It  is  taught  In  Roesch  v. 
Henry,  54  Or.  230,  108  Pac.  439,  that,  as 
signing  such  a  petition  is  not  an  exercise  of 
the  electoral  franchise,  it  Is  not  in  deroga- 
tion of  the  Constitution  to  require  all  such 
petitioners  to  be  registered  Toteis.    There 


the  opinion  cites  the  section  of  the  statute 
requiring  a  petition  of  10  per  cent,  of  the 
registered  voters,  and  the  other  section  di- 
recting the  county  clerk  to  compare  the  sig- 
natures on  the  petition  with  their  signatures 
on  the  registration  books  of  the  election  then 
pending,  or.  If  none  is  pending,  then  with 
the  signatures  on  the  reg^tratlon  books  and 
blanks  on  file  in  his  office  for  the  preceding 
general  election.  The  court,  q)eaklng  by  Mr. 
Chief  Justice  Moore,  then  says:  "Construing 
these  clauses  In  pari  materia,  it  is  manifest 
that  no  qualified  elector  or  legal  voter  is  a 
competent  petitioner  for  a  local  option  elec- 
tion unless  his  signature  appears  on  the  reg- 
istration books  of  the  election  then  pending; 
or,  if  no  election  be  pending,  then  his  sig- 
nature must  appear  on  the  registration  books 
and  blanks  of  the  preceding  general  election. 
The  privilege  of  signing  a  petition  to  initiate 
a  local  option  election  Is  not  a  right  of  fran- 
chise In  which  all  electors  enumerated  in  the 
organic  law  (section  2,  art  2,  Const)  can 
participate."  No  voter  has  an  inalienable  con- 
stitutional right  to  sign  a  local  option  peti- 
tion ;  for  that  privilege  is  conferred  by  a  mere 
statute  which  may  be  amended  or  abrogated 
at  any  time  by  the  legislative  power.  The 
people  themselves  having  declared  that  sign- 
ers of  such  petitions  must  be  "registered  vo- 
ters," it  is  not  for  the  courts,  the  creatures  of 
the  people,  to  say  that  the  word  "registered" 
may  be  eliminated  from  the  statute  to  suit 
the  occasion  or  under  the  circumstances. 

Where  then  are  we  to  turn  for  a  defini- 
tion of  the  term  "registered  voters?"  Mani- 
festly not  to  the  registration  law  of  1913,  tor 
this  court,  in  the  case  of  Oty  of  Portland  v. 
Coffey,  supra,  has  solemnly  decided  that  law 
to  be  unconstitutional,  not  only  as  to  Its  af- 
firmative provisions,  but  also  as  to  Its  re- 
pealing clauses.  Six  Judges  of  the  conrt 
sitting  in  bank,  have  declared  without  a  dis- 
senting opinion  that,  in  enacting  that  stat- 
ute of  registration,  the  legislative  assembly 
violated  the  fundamental  law  of  the  state 
ordained  by  the  people  themselves.  If  that 
statute  is  void  as  thus  determined,  no  law- 
ful procedure  can  be  founded  on  its  provi- 
sions. If  it  is  unconstitutional  at  all,  it  is 
unconstitutional  for  all  i>ersons  and  for  all 
purposes.  It  is  void  for  both  saloon  keep- 
ers and  prohibitionists,  for  both  alike  are 
protected  or  restrained  by  the  Constitution. 
If  the  1913  registration  law  is  powerless  to 
affect  a  city  election  In  Portland,  as  decided 
in  the  Coffey  Case,  it  cannot  affect  a  local 
option  i>etition  in  Hillsboro,  nor  make  its 
signers  "registered  voters." 

We  cannot  properly  speculate  what  the 
county  court  would  have  done  if  a  petition 
bad  been  presented,  to  It  signed  only  by  vot- 
ers registered  under  the  former  statute.  If 
that  were  a  question  before  the  court,  we 
ought  not  to  presume  that  tribunal  to  be 
Ignorant  of  the  law,  but  rather  that  it  would 
be  as  loyal  to  the  Constitution  as  we  are. 
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Neither  la  it  witbln  our  province  to  disturb 
the  settled  principles  of  the  law  about  Ju- 
risdiction, in  an  effort  to  allay  the  disap- 
IK>intment  possibly  experienced  by  some  of 
the  electorate  over  the  error  of  the  Legis- 
lature In  passing  an  unconstitutional  enact- 
ment. The  situation  thus  arising  can  be 
remedied  rightly  only  by  legislative  action 
which  lies  beyond  our  authority. 

The  validity  of  the  state  election  in  No- 
vember, 1913,  is  not  here  involved;  for  it 
was  held  under  a  general  law  authorizing  it, 
and  this  court  upheld  that  statute  by  unani- 
mous decision  of  the  case  of  Equl  v.  Olcott, 
133  Pac.  775.  The  right  to  vote  is  another 
question  to  be  determined  according  to  the 
Constitution,  irrespective  of  any  conflicting 
statute. 

The  question  to  be  settled  Is  whether  the 
petition,  that  which  alone  gives  a,  county 
court  Jurisdiction  to  order  a  local  option 
election,  was  signed  by  a  sufficient  number  of 
"registered  voters"  as  distinguished  from 
"legal  voters."  In  point  of  law,  there  was 
no  registration  list  made  up  In  1913  for  any 
election  then  pending.  Under  the  plain  pro- 
visions of  the  local  option  law  as  interpret- 
ed in  Roesch  v.  Henry,  supra,  the  only  stand- 
ard by  which  it  could  be  determined  that 
the  petitioners  were  "registered  voters"  was 
the  registration  books  of  the  last  preceding 
general  election  held  in  November,  1912,  with 
which  the  signatures  must  be  compared. 
Tested  thus,  the  petition  was  confessedly  not 
sufficient  to  give  the  county  court  Jurisdic- 
tion to  order  the  local  option  election  in 
question.  It  is  settled  by  the  decisions  of 
this  court  that  one  in  the  situation  of  the 
plaintiff,  as  disclosed  by  the  complaint,  may 
attack  the  order  of  the  county  court  direct- 
ly without  waiting  to  be  prosecuted  criminal- 
ly for  violation  of  the  law.  Sandys  v.  Wil- 
liam, 46  Or.  327,  80  Pac.  642;  Marsden  v. 
Harlocker,  48  Or.  90,  86  Pac.  328,  120  Am. 
St  Rep.  786;  Renshaw  v.  Lane  County  Court, 
49  Or.  526.  89  Pac.  147;  HaU  v.  Dunn,  52  Or. 
475,  97  Pac.  811,  25  L  R.  A.  (N.  S.)  193. 
Hence  the  plaintiffs  are  entitled  to  urge  the 
objection  to  the  Jurisdiction  of  the  county 
court  in  the  method  adopted  in  this  suit 

It  follows,  therefore,  on  the  stare  decisis 
postulate  of  the  registration  law  of  1913  be- 
ing unconstitutional,  that  the  local  option 
petition  in  question  was  not  sufficient  to  give 
the  county  court  Jurisdiction,  because  it  was 
not  signed  by  the  requisite  number  of  reg- 
istered voters.  Being  without  Jurisdiction, 
the  order  of  the  county  court  was  void,  and 
the  election  in  pursuance  thereof  was  of  no 
effect  The  plaintiffs  are  entitled  to  a  de- 
cree according  to  the  prayer  of  their  com- 
plaint 

For  these  reasons,  I  dissent  from  the  con- 
clusion reached  by  the  majority. 


(69  Or.  laO) 
SALEM  BREWERY  ASS'N  ▼.  CITY  OF 
SALEM  et  al. 
(Supreme   Court   of    Oregon.     Feb.   8,   1914.) 

1.  InTOZICATINO  LlQUOBS  (I  40*)— POWEB  10 
Pbohibit  Sale— Home  Rulj:  Amendment. 

The  l>ome  rule  amendment  to  the  Constitu- 
tion, giving  municipalities  the  exclusive  power 
to  license,  control,  and  prohibit  the  sale  of  intox- 
icating liquors,  except  that  it  shall  be  subject 
to  the  provisions  of  the  local  option  law,  does 
not  give  the  people,  in  a  local  option  election, 

E[>wer  to  compel  a  city  to  license  the  sale  of 
quors,  and,  notwithstanding  a  vote  against 
prohibition,  the  city  may,  either  through  Its 
council  or  by  initiative,  prohibit  the  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  .Cent  Dig.  §  34 ;   Dec.  Dig.  !  40.*] 

2.  INTOXICATIMO  LiqUOBB  (§  30*)— LoCAL  OP- 
TION— Statutoby  Pbovisions. 

Under  Laws  1913,  p.  605,  amending  L.  O. 
L.  I  4938,  giving  the  county  court  power  to  li- 
cense the  sale  of  liquors  outside  of  municipal- 
ities only  in  case  of  clubhouses  with  50  mem- 
bers or  hotels  of  60  guest  capacity,  local  option 
has  no  application  outside  of  municipalities,  ex- 
cept to  prevent  the  licensing  of  clubhouses  and 
hotels  in  the  country. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  37;   Dec.  Dig.  {  30.*] 

In  Banc.  Appeal  from  Circuit  Court,  Mar- 
ion County;  William  Galloway,  Judge. 

Suit  by  the  Salem  Brewery  Association 
against  the  City  of  Salem  and  another. 
Trom  a  decree  for  plaintiff,  defendants  ap- 
peal.   Reversed,  and  suit  dismissed. 

I.  H.  Van  Winkle,  Rollln  K.  Page,  and 
Harold  D.  Roberts,  all  of  Salem,  for  appel- 
lants. John  A..  Carson,  John  H.  McNary, 
and  W.  T.  Slater,  all  of  Salem  (Carson  & 
Brown,  McNary,  Smith  &  Shields,  and  Slater 
&  Pogue,  all  of  Salem,  on  the  brieQ  for  re- 
spondent 

EAKIN,  J.  This  la  a  suit  brought  to  en- 
Join  the  city  from  submitting  to  the  voters 
a  charter  amendment,  adding  a  new  section 
(No.  2a)  prohibiting  the  sale  of  intoxicating 
liquors  in  Salem ;  and  to  have  declared  void 
the  city  election  held  on  December  1,  1913. 
The  record  is  very  meager  as  to  the  situa- 
tion. The  proposed  amendment  is  not  set 
out.  The  election,  as  we  understand  it  was 
the  regular  city  election  at  which  the  city 
officers  were  elected;  some  amendments  to 
the  charter. being  proposed  by  the  initiative. 
Issues  are  here  made  with  reference  to  the 
proposed  amendment  of  the  charter  only,  the 
substance  of  which  is  set  out  in  the  record; 
and  the  decree  from  which  the  appeal  is  tak- 
en holds  the  election  void  as  to  that  amend- 
ment By  the  complaint  the  power  of  the 
city  or  of  the  electors  therein  to  amend  the 
charter  to  prohibit  the  sale  of  intoxicating 
liquors,  except  for  certain  purposes  mention- 
ed, is  questioned  by  the  plaintiff,  for  the 
reason  that  such  an  amendment  would  be  in 
violation  of  the  local  option  law. 

[1]  By  the  home  rule  amendment  to  the 
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Constitution,  a  municipality  has  the  ezdn- 
sive  power  to  license,  control,  and  prohibit 
the  sale  of  intoxicating  liquors,  except  it 
sliall  be  subject  to  the  provisions  of  the  lo- 
cal option  law.  This  does  not  mean  that  by 
the  local  option  election  the  people  have  pow- 
er to  compel  a  city  to  license  the  sale  of 
liquors.  Such  an  election  determlues  only 
whether  it  shall  be  prohibited  from  licensiug 
the  business ;  but,  if  the  rote  results  against 
prohibition,  no  order  can  be  issued  by  the 
county  court  either  as  to  the  sale  or  prohibi- 
tion of  the  sale  of  liquors,  that  is,  as  to  the 
sale  of  intoxicating  liquors,  the  city  is  left 
as  it  was  before  any  such  election,  with  the 
power  to  prohibit  vested  in  the  city.  That 
power  granted  to  the  city,  if  there  had  been 
no  local  option  election  resulting  la  prohibi- 
tion, is  invested  in  the  council  in  the  first 
instance,  but  not  to  the  exclusion  of  the 
people.  That  is  a  subject  on  which  the  mu- 
nicipality -may  legislate  if  it  desires  prolilbi- 
tion.  When  the  council  refuse  to  prohibit, 
the  people  may  so  provide  by  ordinance  or  in 
their  charter,  not  as  a  local  option  proceed- 
ing, but  as  an  initiative  measure.  The  local 
option  law  imposes  no  restraint  thereon,  and 
is  in  no  sense  exclusive.  It  was  intended  to 
give  to  the  people  power  in  themselves  to 
prohibit  in  the  localities  that  otherwise  were 
helpless  In  the  matter  of  the  sale  of  liquors. 
Prior  to  the  local  option  law,  the  county 
courts  were  authorized  to  license  saloons  in 
any  locality  outside  of  the  municipality,  and 
the  muQiclpallty  had  the  same  power  within 
its  territory,  In  regard  to  which  the  people 
had  no  voice.  In  municipalities  that  restric- 
tion is  now  removed  by  the  adoption  of  the 
initiative;  the  voters  of  the  municipality 
within  Its  territory  having  the  same  power 
of  legislation  in  local  matters  as  the  Legisla- 
ture or  the  people  of  the  state  have  in  state- 
wide affairs.  Furthermore,  the  local  option 
law  only  suggests  a  means  by  which  the 
people  can  force  prohibition,  but  it  cannot  be 
used  to  force  the  issuance  of  licenses.  No 
provision  is  contained  in  the  local  option  law 
whereby  local  option  can  be  established  for 
a  longer  time  than  two  years.  While  it  is  in 
the  power  of  the  city  by  the  home  rule 
amendment  to  the  Constitution  to  prohibit 
the  sale  of  intoxicating  liquors  independent- 
ly of  the  local  option  statute,  that  power  is 
not  alone  in  the  council,  but  In  the  people 
also ;  and  the  clause  in  the  home  rule  amend- 
ment that  the  city's  control  of  the  sale  of 
liquors  shall  be  subject  to  local  option  means 


subject  to  the  right  of  the  people  to  rote 
prohibition,  and  does  not  prevent  the  coancil 
of  the  city  from  prohibiting  sales  of  liquor. 

[2]  Under  a  statute  adopted  by  the  Legla- 
lature  In  1913  (laws  of  that  year,  p.  505),  the 
county  court  has  no  power  to  license  the  sale 
of  liquor  except  in  the  case  of  clubhouses 
with  60  members  or  hotels  of  50  guest  ca- 
pacity outside  of  municipalities.  Therefore 
local  option  now  lias  no  application  outside 
of  municipalities,  except  to  prevent  the  li- 
censing of  clubhouses  and  hotels  In  the  conn- 
try.  The  local  option  law  was  enacted  be- 
fore we  had  in  the  cities  the  power  of  legis- 
lation by  initiative.  With  that  power  prohi- 
bition can  be  as  readily  adopted  therein  as 
by  local  option,  and  that  method  is  not  in 
any  way  inconsistent  with  or  in  violation  of 
the  proceedings  by  local  option.  It  is  a 
power  the  voters  of  the  cities  have  independ- 
ently of  local  option.  They  are  supreme 
within  the  city  so  long  as  they  do  not  vio- 
late the  Constitution  or  any  general  statute 
of  the  state. 

The  only  other  question  presented  relates 
to  the  qualifications  of  voters  at  said  election 
and  the  necessity  for  their  registration,  which 
is  determined  against  the  plalntUf  by  the  de- 
cision in  Wiley  v.  Reasoner,  138  Pac  250, 
this  day  filed,  wUch  is  controlling  in  ftils 
case. 

The  decree  of  the  lower  court  is  reversed, 
and  the  suit  Is  dismissed. 


(69  Or.  IM) 
STBLLMAN  T.  BTTSHET,  County  Judge,  et  al 
(Supreme  Court   of   Oregon.     Feb.   3,   1914.) 

In  Banc.  Appeal  from  Circuit  Court,  Marion 
County ;  William  Galloway,  Judge. 

Suit  by  John  Stellman  against  W.  M.  Buahey, 
as  county  judge  of  Marion  county,  and  others. 
From  a  decree  for  plaintiff,  defendants  appeal. 
Reversed. 

Ernest  B.  Bingo,  Diet  Atty.,  I.  H.  Van 
Whikle,  and  Wm.  H.  Trindle,  all  of  Salem,  for 
appellants.  Carson  &  Brown  and  McNary, 
Smith  &  SMelds,  all  of  Salem,  for  respondenC 

EAEIN,  J.  This  is  a  suit  to  enjoin  the  coun- 
ty court  of  Marion  county  from  declaring  the  re- 
sult of  a  local  option  election  in  the  city  of  Sa- 
lem. The  questions  involved  are  similar  to 
those  presented  in  Wiley  v.  Reasoner,  188  Pac, 
250,  just  decided.  Every  question  raised  by  tliia 
appeal  is  disposed  of  by  the  opinion  in  the  latter 
case,  and  reference  is  made  to  that  opinion  as 
controlling  in  this  case. 

The  decree  is  reversed. 


BUBMBTT,  J.,  dissents. 
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(48  Mont  «M)  

fflATB  T.  CHBVIGNI. 

(Sapreme  Court  of  Montana.    Jan.  16,  1914.) 

1.  Indictuxnt  jlitd  Infobuiatioit  (|  196*)  — 
Objection  —  FnjNo  o»  Infobication  — 
Waives. 

Rev.  Codes,  |  910S,  provides  that,  when 
defendant  has  been  committed  or  held  to  bail, 
the  county  attorney  must  file  information  with- 
in 30  day*  after  complaint,  warrant,  and  tea- 
tlmooy  have  been  delivered  to  the  district  court, 
or,  where  there  has  been  no  examination,  with- 
in 30  days  after  leave  granted  bjr  the  court 
Section  9107  subjects  him  to  punishment  for 
failure  to  do  so,  unless  excused  by  the  court. 
Section  0193  requires  the  court  on  arraignment 
to  set  aside  the  information,  if  leave  to  file 
has  not  been  granted  or  defendant  has  not  been 
committed.  And  section  9194  requires  the  mo- 
tion to  set  aside  therefor  to  be  £a  writing  and 
specify  the  ground  of  objection  or  it  is  waived. 
Held,  that  iQl  the  prorisiona  were  mandatory, 
but  that  a  nonobservance  went  merely  to  the 
regularity  of  previous  proceedings  and  did  not 
affect  the  jurisdiction  of  the  court,  and  that, 
where  defendant  did  not  object  by  the  pre- 
scribed motion  that  the  information  was  not 
filed  in  time,  be  could  not  thereafter  complain. 
(Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ||  62&-635;  Dec. 
Dig.  I  196.*] 

2.  Cbiminai.  Law  ({  696*)  —  JinusDionoN — 
Objection— SxTFTicrENOT. 

An  objection  at  the  trial  to  the  introduc- 
tion of  any  evidence  was  not  sufficient  to  raise 
the  question  of  want  of  jurisdiction  for  failure 
of  the  county  attorney  to  file  the  information 
within  the  proper  time. 

[Ed.   Note.— For    other   cases,  sec  Criminal 
Law.   Cent  Dig.  if  1638-1638;    Dec.   Dig.  | 
896.*] 
8.  Cbhokai,  Law    ({   1144*)— Appeait-Pbb- 

sitmftions. 

On  appeal  from  a  verdict  of  guUty  found 
upon  conflicting  evidence,  the  court  must  pre- 
sume that  the  conflict  was  resolved  by  the  pury 
in  favor  of  the  state's  witnesses. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J|  2738-2764,  2766-2771.  2774- 
2781,  2901,  8016-3037 ;    Dec  Dig.  |  U44.*] 

A  Cbiuinai,  Law  ({  652*)— Weight  ot  Evi- 
dence—Cibcttkstantial  Evidence. 

When  a  conviction  is  sought  upon  circum- 
stantial evidence,  Uie  circumstances  proved  must 
be  consistent  with  each  other  and  with  the  hy- 
pothesis of  defendant's  guilt,  and  inconsistent 
with  any  other  rational  hypothesis. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  1267,  1259-1262;  Dec.  Dig. 
I  652.*] 

Appeal  from  District  Court,  Missoula 
County ;  Frank  0.  Webster,  Judge. 

J.  L.  Olievigny  was  convicted  of  arson, 
and  he  appeals.    Affirmed. 

W.  L.  Murphy,  of  Missoula,  for  appellant 
D.  M.  Kelly,  Atty.  Gen.,  and  O.  S.  Wagner, 
Asst  Atty.  Oen.,  for  the  State. 

BRANTLY,  C.  J.  Early  In  the  morning  of 
October  26,  1911,  a  building  occupied  as  a 
lodging  bouse,  in  the  dty  of  Missoula,  was 
destroyed  by  flre.  On  November  29th  the 
defendant  was,  after  examination  by  a  jus- 
tice of  the  peace,  held  under  ball  to  answer 
In  the  district  court  on  the  charge  of  arson 
for  setting  flre  to  the  building.     The  Jus- 


fice  transmitted  the  transcript  of  the  tes- 
timony heard  by  him  and  all  the  papers  In 
connection  with  the  case  to  the  clerk  of  the 
district  court,  and  they  were  filed  by  the 
latter  on  December  5th."  On  January  6,  1912, 
the  county  attorney  filed  an  information 
charging  the  defendant  with  the  crime 
of  arson.  Leave  of  court  for  this  purpose 
was  not  asked  nor  granted.  Thereafter 
the  defendant  appeared  with  his  couiisel 
and,  upon  arraignment,  waived  the  reading  pf 
the  Information  and  at  once  entered  a  plea 
of  not  guilty.  A  trial  resulted  In  a  verdict 
of  guUty  of  arson  in  the  first  degree.  From 
the  judgment  entered  thereon  and  an  order 
denying  hla  motion  for  a  new  trial,  the  de- 
fendant has  appealed.  Counsel  contends 
that  the  judgment  should  be  reversed,  for 
that  the  district  court  was  without  Jurisdic- 
tion to  try  the  defendant  upon  the  informa- 
tion; that  the  verdict  is  contrary  to  the 
evidence ;  and  that  the  court  committed  er- 
ror in  submitting  InstructionB  to  the  Jury. 
[1  ]  1.  The  jurisdiction  of  the  court  is  chal- 
lenged on  the  ground  that  the  Information 
was  filed  without  leave  of  court  more  than  30 
days  after  the  testimony  and  papers  in  the 
case  bad  been  filed  with  the  clerk.  Under 
the  statute  (Rev.  Codes,  |  9106),  when  the 
defendant  has  been  examined  and  committed 
or  held  to  ball,  the  county  attorney  must 
file  an  information  within  30  days  after  the 
complaint  warrant  and  testimony  have  been 
delivered  to  the  proper  district  court  or, 
when  there  has  been  no  examination,  within 
30  days  after  leave  granted  by  the  court 
He  is  subject  to  punishment  for  contempt 
and  also  to  prosecution  for  neglect  of  duty 
if  be  falls  to  do  so,  unless  he  is  excused 
by  the  court  as  provided  in  section  9107. 
Under  section  9193,  the  court  must  at  the 
time  of  arraignment  on  motion  set  the  in- 
formation aside.  If  leave  to  file  It  has  not 
been  granted  by  the  court  or  the  defend- 
ant has  not  been  committed  or  held  to  ball 
by  a  magistrate.  In  order  to  Invoke  the 
power  of  the  court  in  this  behalf,  however, 
the  motion  must  be  in  writing,  subscribed  by 
the  defendant  or  his  counsel,  and  must  speci- 
fy the  particular  ground  of  objection.  Fur^ 
thermore,  the  motion  must  be  made  before 
demurrer  or  plea,  or  the  objection  is  waived. 
Section  0194.  The  requirements  found  in 
sections  9105,  9107,  and  9193  are  mandatory. 
The  purpose  of  them  Is  to  spur  the  county 
attorney  to  prompt  attention  to  his  duty 
and  to  compel  him  to  exerdse  the  extensive 
powers  of  his  office,  so  far  as  they  relate 
to  the  prosecution  of  criminal  offenses,  not 
arbitrarily,  but  subject  to  the  control  of 
the  court  and  in  subordination  to  establish 
rules.  Nevertheless,  the  observance  or  non- 
observance  by  him  of  the  rules  thus  prescrib- 
ed does  not  affect  the  Jurisdiction  of  the 
court  nor  the  substantial  merits  of  the  par- 
ticular case,  but  has  to  do  merely  with  the 
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regularity  of  prevlons  proceedings.  The  de- 
fendant may  insist  tliat  they  be  observed, 
but  he  need  not  do  bo.  If  he  does  not,  the 
court  is  authorized  and  required  by  section 
9194  to  proceed  upon  the  assumption  that 
all  antecendent  requirements  have  been  ob- 
served. This  section  Is  not  less  mandatory 
than  are  the  others,  and,  if  the  defendant 
does  not  invoke  it  at  the  proper  time  and 
in  the  way  pointed  out  by  It,  he  will  there- 
after not  be  heard  to  complain.  State  T. 
Smith,  12  Mont  378,  30  Pac.  679;  State  v. 
McCaffery,  16  Mont  33,  40  Pac.  63 ;  State  ex 
reL  Nolan  v.  Brantly,  20  Mont  173,  50  Pac. 
410;  State  v.  Scbnepel,  23  Mont  623,  59 
Pac.  927;  State  v.  Peterson,  24  Mont  85, 
60  Pac.  800;  State  v.  Lagoni,  30  Mont  472, 
76  Pac.  1044.  Counsel  for  the  defendant 
sought  to  raise  the  question  of  Jurisdiction 
by  oral  objection  to  the  introductipn  of  evi- 
dence at  the  opening  of  the  triaL  The  objec- 
tion was  properly  overruled. 

2.  The  evidence,  the  narrative  transcript 
of  which  covers  about  800  typewritten  pages, 
is  entirely  circumstantial  In  character.  It 
would  extend  this  opinion  beyond  any  rea- 
sonable limits  to  undertake  a  statement  and 
analysis  even  of  those  portions  of  it  which 
point  most  strongly  to  defendant's  guilt 

[2-4]  It  la  sufficient  to  say  that,  while 
there  Is  much  conflict  in  the  statements  of 
the  different  witnesses  touching  many  of  the 
Important  incriminating  circumstances,  pre- 
suming, as  we  must,  that  these  conflicts  were 
resolved  by  the  Jury  in  favor  of  the  state's 
witnesses,  and  accepting  these  statements  as 
true,  we  think  the  evidence  as  a  whole  meets 
the  requirement  of  the  rule  that,  when  a  con- 
viction is  sought  upon  circumstantial  evi- 
dence, the  circumstances  proved  must  be 
consistent  with  each  other  and  with  the 
hypothesis  of  defendant's  guilt  and,  at  the 
same  time,  inconsistent  with  any  rational 
hypothesis  other  than  that  of  his  guilt  State 
V.  Suitor,  43  Mont  31,  114  Pac.  112,  Ann.  Cas. 
1912C,  230;  State  v.  Allen,  34  Mont  403,  87 
Pac.  177;  12  Cyc.  488.  On  the  theory  that 
the  incriminating  circumstances  which  the 
evidence  tends  to  show  all  in  fact  existed  as 
stated  by  the  witnesses,  the  Jury  could  not 
well  have  reached  any  other  conclusion  than 
that  the  defendant  either  in  person  or 
through  the  agency  of  another,  set  fire  to 
the  building  as  alleged  in  the  information. 

3.  Contention  is  made  that  prejudicial  er- 
ror was  committed  by  the  court  in  submitting 
to  the  Jury  instructions  3  and  4,  and  in  re- 
fusing to  submit  offered  instructions  12,  13, 
and  16.  Instructions  3  and  4  are,  respec- 
tively, copies  of  sections  8119  and  9167  of 
the  Revised  Codes.  The  former  declares 
principals  all  persons  concerned  in  the  com- 
mission of  a  crime,  whether  they  directly 
commit  the  act  constituting  it  or  aid  and 
abet  in  its  commission,  or,  not  being  present, 
have  advised   and   encouraged   its  commis- 


sion. The  latter  abolishes  the  distinction 
between  an  accessory  before  the  fact  and  a 
principal,  and  between  principals  in  the  first 
and  second  degree,  and  declares  that  all  per- 
sons concerned  in  the  commission  of  a  felony 
by  aiding  and  abetting,  though  not  present 
must  be  prosecuted  as  principals.  By  offered 
instructions  12,  13,  and  16,  the  court  was 
requested  to  direct  the  Jury  that  they  could 
not  convict  the  defendant,  unless  they  should 
be  satisfied  beyond  a  reasonable  doubt  that 
he  was  personally  present  and  set  the  fire 
that  destroyed  the  building.  The  criticism 
made  of  instructions  3  and  4  is  that  there  is 
no  evidence  to  which  they  could  apply,  and 
hence  that,  though  they  state  correct  princi- 
ples of  law,  they  must  have  confused  and 
misled  the  Jury  to  the  prejudice  of  the  de- 
fendant. The  evidence  tending  to  show  that 
the  defendant  procured  the  fire  to  be  set  by 
some  other  person  is  not  very  strong  or  con- 
vincing; nevertheless  there  was  evidence 
tending  to  show  that  this  may  have  been  the 
fact  Hence  the  court  was  Justified  in  sub- 
mitting these  instructions.  Such  being  the 
condition  of  the  evidence,  it  is  clear  also  that 
instructions  12,  13,  and  16  were  properly  re- 
fused. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

HOLLOWAT  and  BANNER,  JJ.,  concur. 


(iS  Mont.   S74) 
BROWN  T.  INDBPBNDBNT  PUB.  CO. 
(Supreme  Court  of  Montana.    Jan.  9,  1914.) 

1.  LiBXL  AND  Slander  (|  9*)— Words  Inju- 
rious—Professionai.    BcBiNEss— Statutes. 

Iq  view  of  Rev.  Codes,  {  8576,  declaring 
any  person  enfcaging  in,  instigatuig,  encourag- 
ing, or  promoting  as  principal  or  second  a 
wrestling  match  guilty  of  misdemeanor,  an  ac- 
tion for  an  alleged  libel  in  respect  to  such  un- 
lawful business  carried  on  by  plaintiff  cannot 
be  maintained. 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  JS  80-90;    Dec.  Dig.  {  9.*] 

2.  Libel  and  Slandkr  (|  89*)— Cokflaint— 
Special  Dauaqes. 

Unless  a  publication  is  libelous  per  se, 
special  damages  must  be  alleged  to  conatitute 
a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  213,  214;  Dec  Dig.  i 
89.*] 

3.  Libel  and  Slander  (t  86*)— Gouplairt— 
Innuendo. 

A  publication  not  libelous  per  se  cannot 
be  made  so  by  innuendo. 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  ||  205-208;    Dec.  Dig.  | 

4.  Libel  and  Slander  (§  19*)— Aotionablx 
Words— Construction. 

In  determimng  whether  language  com- 
plained of  is  libelous  per  se,  it  must  be  con- 
strued in  its  relation  to  the  entire  article  in 
which  it  appears,  and  viewed  as  a  stranger 
might  look  at  it,  without  the  aid  of  speoal 
knowledge  possessed  by  the  parties  concerned. 
[EM.  Note.— For  other  cases,  see  Libel  end 
Slander,  Cent  Dig.  H  98,  99;   Dec.  Dig.  |  19.*] 
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5.  Libel  and  Slaitdeb  (S  101*)— Words  Li- 
belous FEB  as. 

For  the  court  to  legally  presume  that  pub- 
lished words  would  expose  a  person  at  whom 
they  are  aimed  to  contempt,  ridicule,  or  oblo- 
quy, such  words,  as  used,  must  be  susceptible 
of  but  one  meaning,  and  that  the  one  which 
leads  to  the  injurious  consequences. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  $§  150,  273,  275-280;  Dec 
Dig.  i  101.*] 

6.  Libel  and  Slandkb  (f  89*) — Action— Stw- 
riciEHCT  OF  CoMPi^iNT— "Libel." 

Rev.  Codes,  j  3602,  defines  libel  as  a  false 
and  unprivileged  publication,  exposing  one  to 
hatred,  contempt,  ridicule,  obloquy,  or  causing 
him  to  be  shunned  or  avoided.  A  complaint 
charged  a  publication  that  plaintiff,  who  was 
not  engaged  in  any  legitimate  business,  had  re- 
fused to  pay  room  rent,  without  alleging  any 
special  damage.  Ncid,  in  view  of  the  right  to 
refuse  to  pay  such  charge,  if  it  were  excessive  or 
had  not  been  incurred,  that  it  could  not  be  said, 
as  a  matter  of  law,  that  pecuniary  loss  necessari- 
ly must  or  presumably  did  follow  as  a  proximate 
consequence,  and  the  complaint  stated  no  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |§  213.  214;  Dec.  Dig.  i 
89.* 

For  other  definitions,  see  Words  and  Phras- 
es, TOL  6,  pp.  4116-4125.] 

Appeal  from  District  Conrt,  Lewis  and 
Clark  Connty;    J.  Miller  Smltb,  Judge. 

Action  by  Tom  M.  Brown,  commonly  called 
and  known  under  bis  business  and  stage 
name  of  Tom  Sontag,  against  the  Independ- 
ent Publlsblng  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

B.  A.  Garleton,  of  Helena,  for  appellant 
Day  &  Mapes,  of  Helma,  for  respondent 


STARK,  District  Judge.  Tbis  is  an  ac- 
tion brought  by  tbe  plaintiff  against  the  de- 
fendant, publisher  of  tbe  Helena  Daily  Inde- 
pendent, to  recover  damages  alleged  to  have 
been  sustained  by  blm  on  account  of  the  publi- 
cation in  said  newspaper  of  two  alleged  libels. 

In  the  first  of  tbe  two  causes  of  action  set 
out  in  tbe  amended  complaint,  the  plaintiff 
alleges  that  at  all  times  therein  mentioned 
he  was,  and  still  is,  commonly  known  and 
called  by  the  name  of  "Tom  Sontag,"  under 
wbicb  said  name  be  advertises  and  does  busi- 
ness, and  that  said  name  is  his  business  and 
stage  name;  tbat  tbe  business  of  plaintiff 
was,  and  is,  tliat  of  a  professional  wrestler; 
tbat  be  bas  been  giving  wrestling  matches 
throughout  tbe  state  of  Montana  and  else- 
where for  tbe  profit  or  money  to  be  made  for 
himself  out  of  the  same,  and  tbat  be  has 
devoted  all  of  bis  time  to  sucb  business; 
tbat  in  such  wrestling  matches  and  exbibi- 
tlona  be  would  wrestle  and  engage  in  wrestl- 
ing contests  for  the  rewards  and  profits  tbat 
he  might  derive  thereby ;  tbat  in  carrying  on 
said  business  It  was  necessary  to  advertise, 
and  the  plaintiff  did  advertise,  sucb  matches 
and  exhibitions  extensively  in  tbe  public 
press,  and  by  means  thereof  he  had  become 
well   and   favorably   known   to   tbe   general 


public,  and  tbat  bis  success  In  said  business 
has  been  to  a  very  great  extent  due  to  tbe 
good  reputation  wbicb  plaintiff  bas  always 
borne  as  an  honorable  man,  and  bis  reputa- 
tion for  honest  and  square  dealing  witb  the 
public;  tbat  plaintiff  has  always  borne  a 
good  name  and  reputation  for  honesty  and 
square  dealing  among  all  people  where  be 
bas  stopped  and  witb  whom  be  bas  come  in 
contact,  and  that  until  the  time  of  the  publi- 
cation of  tbe  article  complained  of  lias  never 
t>een  guilty  of  any  base  or  immoral  conduct 
and  bas  never  refused  to  pay  his  hotel  bills, 
room  rent  or  other  bills.  It  is  then  alleged 
that  on  May  28,  1912,  the  defendant  pub- 
lished in  said  new8pai>er  tbe  following  ar- 
ticle: 

"Tom  Sontag  is  Under  Arrest 

"Word  from  Sheriff  of  Powell  Counly 

Prompts  Chief  Flannery  to 

Jail  Wrestler. 

"By  request  of  Sheriff  Joseph  Neville,  of 
Powell  county,  Tom  Sontag  (meaning  tbe 
plaintiff),  the  welterweight  champion  wres- 
tler of  Missoula,  who  managed  an  athletic 
program  in  which  be  took  part  of  tbe  Family 
Theatre  Saturday  night,  was  arrested  at 
noon  yesterday  by  Policeman  Fred  Mundt 
The  charge  is  malicious  mischief  and  ac- 
cording to  deputy  sheriff  James  Mullln  who 
came  over  from  Deer  Lodge  on  No.  6  tMs 
morning  to  take  the  wrestier  back,  Sontag 
refused  to  pay  room  rent  when  he  was  there 
but  a  short  time  ago.  On  returning  from 
Deer  Lodge,  Sontag,  as  well  as  those  who 
accompanied  him  from  Helena,  said  they  bad 
but  a  $13  bouse  at  Deer  Lodge,  and  it  is  tbe 
opinion  of  many  of  tbe  local  fans  tbat  tbe 
wrestier  merely  ran  short  of  funds."         .-_,:■ 

Tbe  particular  portion  complained  of  and 
alleged  to  be  libelous  is  the  statement :  "Son- 
tag  refused  to  pay  room  rent  when  he  was 
.there  but  a  short  time  ago."  By  Innuendo  it 
is  alleged  that  by  said  statement  tbe  defend- 
ant meant  "tbat  plaintiff  had  defrauded  bis 
landlord  of  bis  room  rent"  It  is  further 
alleged  tbat  by  reason  of  said  publication, 
which  was  false  and  malicious,  plaintiff  is 
greatiy  prejudiced,  discredited,  and  injured 
In  bis  good  name,  fame,  credit,  and  reputa- 
tion, and  is  held  up  and  brought  into  and 
exposed  to  public  infamy,  disgrace,  contempt, 
hatred,  and  ridicule,  and,  by  means  of  tbe 
writing  or  publishing  of  said  libel  as  afore- 
said, tbe  peace  and  happiness  of  the  plain- 
tiff bas  been  greatly  disturbed,  and  he  bas 
suffered  anxiety  and  distress  of  mind  on  ac- 
count thereof,  and  that  bis  said  business  has 
been  seriously  interfered  witb,  damaged,  and 
injured,  and  that  bis  credit  bas  been  greatiy 
injured  in  consequence  thereof. 

In  the  second  cause  of  action  tbe  allega- 
tions are  similar  to  those  of  the  first,  except 
tbat  the  publication  complained  of  was  made 
on  May  29,  1912,  and  is  an  article  apparently 
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pnbllsbed  at  the  Instance  of  the  plaintiff  for 
the  porpoBe  of  enabling  him  to  deny  the 
charge  contained  in  the  first  publication, 
which  he  alleged  to  be  nntrae.  To  this 
amended  complaint  the  defendant  filed  a 
general  demorrer,  which  was  sustained  by 
the  court  The  plaintiff  elected  to  stand 
upon  his  amended  complaint,  and  Judgment 
was  thereupon  rendered  in  favor  of  the  de- 
fendant for  its  costs,  from  which  Judgment 
this  appeal  is  prosecuted.  The  only  ques- 
tion presented  for  consideration  is  whether 
the  amended  complaint  states  a  cause  of  ac- 
tion. 

[1]  In  so  far  as  the  plaintiff  seeks  to  show 
that  the  alleged  libelous  publications  had  a 
tendency  to  injure  him  in  his  occupation,  it 
Is  sufilclent  to  say  that,  under  the  provisions 
of  section  8576,  Revised  Codes,  any  person 
who  engages  in,  instigates,  encourages  or 
promotes  as  principal,  aid,  second,  umpire, 
or  otherwise,  any  wrestling  match,  is  guilty 
of  a  misdemeanor,  and  that,  "where  an  al- 
leged libel  is  only  in  respect  to  an  unlawful 
business  carried  on  by  plaintiff,  the  action 
cannot  be  maintained.  The  illegality  of  the 
business  is  an  answer  to  the  complaint." 
Johnson  y.  Simonton.  43  CaL  242;  26  Cyc. 
329. 

Eliminating  from  consideration,  as  mere 
surplusage,  all  that  portion  of  the  pleading 
in  question  relating  to  the  business  of  the 
plaintiff  and  the  alleged  damage  thereto, 
there  is  left  in  the  first  cause  of  action  the 
published  statement:  "Sontag  refused  to  pay 
room  rent  when  he  was  there  but  a  short 
time  ago."  By  innuendo  it  is  alleged  that 
the  defendant  meant  thereby  that  the  plain- 
tiff had  defrauded  his  landlord  of  his  room 
rent 

[2]  If  the  language  employed  is  not  libel- 
ous  per  se,  no  cause  of  action  is  stated;  for 
it  is  the  general  rule  that,  unless  the  publi- 
cation is  libelous  per  se,  special  damages 
must  be  alleged  (Ledlie  v.  Wallen,  17  Mont 
150,  42  Pac.  280),  and  there  is  not  any  alle- 
gation of  special  damages  in  this  complaint 

[8]  And  the  innuendo  cannot  change  the 
character  of  the  publication.  If  it  is  not  li- 
belous per  se,  it  cannot  be  made  so  by  innu- 
endo.   25  Cyc.  450. 

[4]  In  determining  whether  the  language 
complained  of  is  libelous  per  se,  it  must  be 
construed  in  its  relation  to  the  entire  article 
in  which  it  appears  (Paxton  v.  Woodward, 
31  Mont  195,  78  Pac.  215,  107  Am.  St  Rep. 
416,^3  Ann.  Cas.  546;  25  Cyc.  357),  and  the 
entire  printed  statement  must  be  viewed  by 
the  court  as  a  stranger  might  look  at  it 
without  the  aid  of  special  knowledge  possess- 
ed by  the  parties  concerned  (Denney  v. 
Northwestern  Credit  Ass'n,  66  Wash.  331, 
104  Pac  769,  25  L.  R.  A.  [N.  S.]  1021). 

[6]  In  the  early  case  of  Stone  v.  Cooper,  2 
Denio  (N.  Y.)  293,  Chancellor  Walworth  said 
that  to  constitute  published  matter  concern- 
ing one  libelous  per  se,  "the  nature  of  the 


charge  itself  must  be  socb  that  the  court 

can  legally  presume  he  has  been  degraded  in 
the  estimation  of  his  acquaintances  or  of  the 
public,  or  has  suffered  some  other  loss  either 
in  his  property,  character,  or  business,  or  in 
bis  domestic  or  social  relations,  in  conse- 
quence of  the  publication  of  such  charge." 
This  language  has  been  dted  with  approval 
by  courts  and  text-writers  generally  to  the 
present  day,  and  constitutes  as  precise  a 
test  as  any  known  to  the  law  of  lib^.  TiU- 
son  V.  Bobbins,  68  Me.  295,  28  Am.  Rep.  50 ; 
Herrlnger  v.  Ingberg,  91  Minn.  71,  97  N.  W. 
460;  Goldberger  v.  Philadelphia  Grocer  Pob. 
Go.  (C.  C.)  42  Fed.  42. 

In  order  for  a  court  to  legally  presume 
that  published  words  will  expose  the  person 
at  whom  they  are  aimed  to  hatred,  ccmtempt 
ridicule,  or  obloquy,  or  cause  him  to  be 
shunned  or  avoided,  such  words,  as  they  are 
used,  must  be  susceptible  of  but  one  meaning, 
and  that  the  one  which  proprio  vlgore  leads 
to  the  injurious  consequoices. 

[6]  Having  arrived  at  the  conclusion  that 
all  references  in  the  amended  complaint  to 
the  plaintiff's  business  or  occupation,  as  well 
as  the  innuendo  pleaded,  must  be  treated  as 
mere  surplusage,  we  have  left  the  published 
statement:  "Sontag  refused  to  pay  room 
rent"  The  case  then  resolves  Itself  into  the 
simple  proposition  of  whether  the  writing 
and  publication  of  this  statement  concerning 
one  who  is  not  engaged  in  any  legitimate 
business  is  such  an  accusation  against  his 
good  name,  fame,  and  reputation  as  will  nec- 
essarily "expose  him  to  hatred,  contempt 
ridicule  or  obloquy,  or  cause  him  to  be  shun- 
ned or  avoided"  (Rev.  Codes,  |  3602),  to  the 
extent  that  the  court  can  say,  as  matter  o< 
law,  that  from  its  publication  pecuniary  loss 
to  the  plaintiff  necessarily  must  or  presum- 
ably did,  follow  as  its  proximate  conse- 
quence, and  that  therefore  it  would  not  be 
necessary  for  him  to  allege  such  damages  in 
order  to  recover.  The  decided  cases^  a  large 
number  of  which  are  dted  in  Nichols  v.  Dally 
Reporter  Co.,  30  Utah,  74^  83  Pac.  573,  3 
L.  R.  A.  (N.  S.)  339,  116  Am.  St  Rep.  796,  8 
Ann.  Oas.  841,  clearly,  negative  the  proposi- 
tion. 

The  article  does  not  Impute  to  the  plaintiff 
an  unwillingness  to  pay  any  Just  debt  or  ob- 
ligation, but  only  a  refusal  to  pay  a  particu- 
lar charge  made  against  him,  and  this  he 
might  properly  do  under  any  code  of  law  or 
morals,  if  the  charge  was  excessive  or  had 
not  been  Incurred.  If  the  publication  of  this 
statement  did,  as  a  matter  of  fact  occasion 
pecuniary  loss  to  the  plaintiff,  it  was  incum- 
bent upon  him  to  specially  plead  the  facts 
showbig  such  loss  and  damage,  and,  having 
faUed  to  do  so,  the  first  count  of  the  amend- 
ed complaint  does  not  state  a  cause  of  action. 
The  same  reasoning  and  conclusion  will  ap- 
ply to  the  second  cause  of  action. 

From  the  foregoing,  it  follows  that  the  or^ 
der  of  the  trial  court  in  sustaining  the  de- 
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marrer  to  tbe  amended  complaint  was  correct 
and  Bhould  be  affirmed. 
Affirmed. 

BRANTLT,  &  J.,  and  HOLLOWAT,  J., 
concur. 

Hon.  ALBERT  P.  STARK,  Judge  of  thf 
Sixth  .Tudidal  Plstrict,  sitting  in  place  of 
Mr.  Justice  SANNER,  dlsquaUfled. 

(SS  Nev.  691) 

IjAwson  v.  haufax  tonopah  mining 

CO.    (No.  2050.) 
(Supreme  Court  of  Nevada.    Jan.  29,  1914.) 

On  petition  for  reliearing.    Petition  denied. 

For  former  opinion,  see  185  Paa  611. 

Bartlett  &  ^ttatcher,  of  Tonopah,  for  appel- 
lant. H.  R.  Cooke,  of  Tonopah,  for  respond- 
ent. Henry  Iff.  Hoyt,  of  Goldfield,  and  L.  A. 
Gibbons,  of  Reno,  amid  curiae. 

PER  CT7RIAM.  Tbe  petition  for  rehearing 
Is  hereby  denied. 

NORCROSS,  J.  (dissenting).  I  dissent 
from  the  order  denying  a  rehearing.  The 
Importance  and  far-reaching  effect  of  the  le- 
gal questions  discussed  and  determined  by 
the  opinions  of  tbe  majority  members  of  the 
court  warrants,  in  my  Judgment,  further 
hearing  and  consideration  before  the  viewB 
expressed  in  those  opinions  be  determined  to 
be  the  law. 

I  am  unable  to  agree  upon  the  construction 
placed  by  my  learned  Associates  upon  section 
6662  of  the  Revised  Laws.  Our  statute  of 
1907  (Stats.  1907,  p.  437),  which  was  incor- 
porated into  the  new  Civil  Practice  Act  of 
1912  (Rev.  Lews,  H  5649-5062),  is  modeled 
after  the  act  of  Congress  of  June  11,  1906 
(84  Stat,  at  Lu  232,  c.  3073  [U.  8.  Comp.  Stat 
Snpp.  1909,  p.  1148]).  Section  3  of  an  act  of 
1907  (Rev.  Laws,  t  5652)  is  in  all  essentials 
identical  with  section  3  of  the  federal  act 
supra.  While  there  Is  no  direct  authority 
upon  tbe  question  of  settlements  made  be- 
tween an  injured  employe  and  his  employer 
after  injury,  the  provisions  of  section  3  of 
the  federal  act  was  under  consideration  by 
the  Court  of  Appeals  of  the  District  of  Colum- 
bia in  the  case  of  ftfcNamara  v.  Washington 
Terminal  Co.,  36  App.  D.  &  230.  That  case 
Involved  the  validity  of  an  agreement  en- 
tered Into  at  the  time  of  employment,  which 
exempted  the  company  from  any  liability 
other  than  was  provided  for  in  certain  relief 
benefits  agreed  upon  at  the  time  of  employ- 
ment which  were  to  accrue  to  the  employ^ 
in  tbe  event  of  injury.  It  was  held  that  this 
agreement  was  in  violation  of  the  statute 
and  was  not  a  bar  to  further  recovery.  The 
court  however,  said:  "If  It  [the  employer] 
honestly  desires  to  effect  a  settlement  with 
tbe  employ^,  irrespective  of  this  contract 
of  employment  and  upon  a  new  consideration. 
It  may  do  so,  and  such  a  settlement  if  free 


from  duress,  will  be  sustained.  What  it 
here  seeks  to  do,  however,  is  to  b«  relieved 
of  liability  without  the  payment  of  a  new 
consideration.  Hr.  Justice  Stafford,  in  a 
well-considered  opinion  (Potter  v.  Baltimore 
&  O.  R.  (30.,  37  Wash.  Law  Rep.  466),  sus- 
taining this  section,  said:  "What  Congress 
evidently  Intended  to  do  was  to  cut  up,  root 
and  branch,  this  whole  attempt  on  the  part  of 
the  employer  to  substitute  its  own  determina- 
tion of  its  liability,  and  its  own  adjustment 
of  the  extent  of  that  liability,  as  far  as  the 
same  were  embraced  In  the  original  contract 
of  employment  and  to  substitute  for  it  an 
adjustment  in  open  court  or  at  least  an  ad- 
justment by  the  parties  independent  of  such 
original  contract'"  See,  also,  Philadelphia, 
etc.,  Ry.  Co.  T.  Schubert  224  U.  S.  603,  32 
Sup.  Ct  589,  66  L.  Ed.  911. 

Whether  '  the  above  quotation  from  tbe 
opinion  in  the  McNamara  Case  is  or  is  not 
dicta,  I  believe  it  to  be  the  correct  construc- 
tion to  be  placed  on  the  federal  act  under 
consideration  in  that  case,  and  likewise  it 
would  be  the  correct  construction  to  be  plac- 
ed upon  the  statute  of  this  state.  The  pur- 
pose of  the  act  Is  accomplished  by  this  con- 
struction, and  any  other  construction  would 
render  It  of  doubtful  constitutionality,  to 
say  the  least  Both  the  language  and  the 
constitutionality  of  an  act  should  be  clear 
before  it  is  held  that  a  valid  agreement  in 
settlement  for  personal  injuries  may  not  be 
entered  into  between  employer  and  employ^ 
after  injury.  Such  a  construction  means 
that  no  matter  how  much  the  parties  may 
be  desirous  of  effecting  a  settlement  or  how 
advantageous  such  a  settlement  may  be,  a 
resort  must  be  had  to  litigation,  with  its 
attendant  delay  and  expense,  a  result  which 
would  be  alike  injurious  to  both  employer 
and  employe,  with  no  compensating  advan- 
tage. The  reasons  which  Justify  the  Legis- 
lature in  holding  void  agreements  entered  in- 
to as  a  condition  of  employment  do  not  ap- 
ply in  matters  of  settlement  after  injury. 
The  courts  have  never  hesitated  to  set  aside 
agreements  In  settlement  for  personal  in- 
juries, where  the  consideration  was  inade- 
quate and  where  the  circumstances  virtually 
prevented  freedom  of  contract 

It  was  upon  this  view  of  the  present  case 
that  I  concurred  in  the  Judgment  I  am  still 
of  the  opinion  that  the  Judgment  could  be 
affirmed,  notwithstanding  I  think  tbe  court 
erred  in  sustaining  tbe  demurrer  to  the  an- 
swer. The  fact  that  the  plaintiff  was  in- 
duced to  accept  a  grossly  inadequate  con- 
sideration for  his  injuries,  shortly  after  the 
accident  and  while  he  was  still  suffering 
therefrom,  and  was  at  a  clear  disadvantage 
in  entering  into  the  contract  afforded  ample 
warrant  for  refusing  to  enforce  its  provi- 
sions. If  this  case  only  involved  the  question 
of  an  affirmance  of  the  Judgment  I  would 
concur  in  tbe  order  denying  a  rehearing; 
but  as  a  far  greater  question  than  the  mere 


Digitized  by  V^OOQ IC 


188  PACIFIC  BBPORTBB 


CN.M. 


affirmance  of  the  judgment  Is  presented  In 
the  opinions  of  the  majority  members  of  the 
court,  I  think  a  rehearing  shonid  be  granted. 

(U  N.  U.  513) 

STATE  T.  CABODI. 

(Supreme  Court  of  New  Mexico.     Jan.  10, 
1914.) 

(8yUalu$  by  tht  Court.) 

1.  IKDICTUEHT  AND  InFOBUATION  (i  79*)  — 
SOFFICIBHCT. 

Assuming  the  meaning  to  be  plain,  false 
grammar  or  wrong  spelling  will  not  render  an 
indictment  insufficient. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  gS  209-214:  Dec. 
Dig.  I  70.*] 

2.  CantiNAL  liAW  ({  1040*)— AppkaI/— Pbksbit- 
TATioN  Below. 

A  question  not  jurisdictional  cannot  be 
raised  the  first  time  on  appeal. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2649 ;   Dec.  Dig.  |  1040.*] 

3.  CaiMiKAi.  Law  (g  1040*)— Appkait-Pbes- 

BNTATION    BSLOW. 

Where  the  name  "Dewey  Dimon"  appears 
upon  the  roll  of  jurors  impaneled  to  try  a  cause, 
and  the  verdict  is  signed  "De  Witt  Dimon,  Fore- 
man," and  no  objection  to  the  variance  is  made 
in  the  trial  court,  the  Supreme  Court,  on  ap- 
peal, where  the  question  is  first  raised,  is  war- 
ranted in  assuming  that  no  substitution  in  the 
personnel  of  the  jury  was  made,  and  that  Dewey 
Dimon  named  on  the  jury  roll  signed  the  ver- 
dict as  De  Witt  Dimon. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2649;    Dec  Dig.  §  1040.*] 

4.  Cbimiral    Law    (SS    918,    940*)  —  New 

TBIAL— EBBOKBOUS  TBAN8LATI0N   OT  TXBTI- 

UONT. 

Where  a  complaining  party  is  aware  at  the 
time  that  the  interpretation  of  the  evidence  by 
an  interpreter  is  not  correct,  it  is  incumbent 
upon  him  to  call  the  court's  attention  to  such 
erroneous  translation,  and  ask  to  have  it  cor- 
rected; and,  where  he  has  not  such  knowledge 
at  the  time,  but  afterwards  becomes  aware  of 
the  fact,  he  must  set  out  all  the  facts  in  his  mo- 
tion for  a  new  trial,  pointing  out  therein 
specifically  the  evidence  erroneously  translated, 
and  support  such  contention  by  affidavit  or  proof, 
so  that  the  trial  court  can  pass  intelligently  up- 
on  the  question. 

(Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2163-2192,  2195,  2196,  2219- 
2224,  2337,  2339-2344;  Dec.  Dig.  |g  918,  949.*! 
6.  Cbiminai.  Law  ({  660*)-«Bights  o»   t>s- 

FBNDAKT— TBANSIA.T10N  OF  TBSTIMONT— DC- 
TT  TO   RBQDEST. 

Under  the  provisions  of  section  14,  art  2, 
of  the  state  Constitution,  the  defendant  is  enti- 
tled to  have  the  testimony  interpreted  to  him 
in  a  language  which  he  understands.  While 
such  right  cannot  be  denied  a  defendant,  it  is 
incumbent  upon  him  to,  in  some  appropriate 
manner,  call  the  attention  of  the  trial  court  to 
the  fact  that  he  does  not  understand  the  lan- 
guage in  which  the  testimony  is  given. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CentDig.  gg  1536,  1537 ;  DecDig.  g  660.*] 

6.  Cbiminai.  Law  (g  642*)— Bights  of  De- 
fendant —  Tbanblation  of  Testimont  — 
"Chabqe." 

The  word  "charge,"  used  in  section  14,  art. 
2,  of  the  state  Constitution,  in  the  clause  "to 
have  the  charge  and  testimony  interpreted  to 
him  in  a  language  that  be  understands,"  refers 


to  the  indictment  or  information,  and  not  the 
instructions  given  to  the  jury  by  the  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  1455.  1598;  Dec  Dig.  f 
642.* 

For  other  definitions,  see  Words  and  Phrasea. 
vol.  2,  pp.  1064-1072 ;   vol.  8,  p.  7600.] 

Appeal  from  District  Court,  McKinley 
County;  Baynolds,  Judge. 

John  Cabodi  was  convicted  of  murder  In 
the  first  degree,  and  api>eal8.    Affirmed. 

D.  J.  Thomas,  of  Gallup,  for  appellant 
Ira  L.  Orlmsbaw,  Asst  Atty.  Gen.,  for  the 
State. 

BOBERTS,  O.  J.  Appellant,  John  Cabodi, 
was  convicted  In  the  district  court  of  Mc- 
Kinley county  of  murder  in  the  first  degree, 
and  was  sentenced  to  death.  From  the  judg- 
ment, he  appeals  to  this  court,  and  presents 
five  propositions  upon  which  he  relies  for  a 
reversal  of  the  cause.  The  errors  relied  up- 
on will  be  considered  In  the  order  presented. 

[1]  1.  The  Session  Laws  of  1907  (Laws 
1907,  c  36),  as  compiled  and  printed  by  the 
Secretary  of  the  Territory,  defines  murder 
In  the  first  degree  as  follows:  "All  murder 
which  shall  be  perpetrated  by  meana  of 
poison  or  lying  in  wait,  torture,  or  by  any 
kind  of  willful,  deliberate  and  premeditated 
killing,  or  which  is  committed  in  the  perpe- 
tration of  or  attempt  to  perpetrate  any  fel- 
ony, or  perpetrated  from  a  deliberate  and  pre- 
meditated design  unlawfully  and  maliciously 
to  affect  the  death  of  any  human  being,  or 
I>erpetrated  by  any  act  greatly  dangerous 
to  the  lives  of  others,  and  indicating  a  de- 
praved mind  regardless  of  human  life,  shall 
be  deemed  murder  in  the  first  degree." 

In  preparing  the  indictment  in  this  case, 
the  pleader  used  the  word  "effect"  Instead 
of  the  word  "affect"  found  in  the  printed  vol- 
ume of  the  Session  Laws.  Because  of  this, 
appellant  moved  in  arrest  of  judgment,  which 
motion  was  overruled  by  the  court  This 
ruling  is  presented  as  the  first  ground  of 
error. 

The  enrolled  copy  of  the  act  in  the  office  of 
the  Secretary  of  State  uses  the  word  "effect," 
and  this  word  also  appears  in  the  original 
bill.  The  word  "effect,"  was  therefore  prop- 
erly used  in  the  indictment  However,  lud 
the  correct  word  been  "affect,"  the  motion 
was  not  well  taken,  for,  as  stated  In  Bishop 
N.  C.  P.  g  354 :  "Assuming  the  meaning  to 
be  plain,  false  grammar  (or)  wrong  spelling 
•  *  *  will  severally  not  render  the  In- 
dictment insufficient" 

In  the  case  of  Smith  v.  Territory,  14  Okl. 
162,  77  Pac.  187,  the  identical  question  arose. 
There  the  statute  used  the  word  "effect"  and 
the  Indictment  "affect"  in  charging  murder 
in  the  first  degree.  The  court  say:  "This 
was  clearly  a  mistake  of  the  pleader,  a  cleri- 
cal error;  and  where  a  defect  in  an  indict- 
ment is  merely  technical,  and  the  indictment 


•For  ottier  caKW  (m  same  topic  and  sacUon  NUMBER  tn  Dec.  Dig.  *  Am.  Dig.  Key-No.  SarlM  A  Rep'r  Indczw 

Digitized  by  V^OOQ IC 


N.M.) 


STATE  T.  OABODI 


being  snffldent  In  all  other  respects,  we  are 
unable  to  see  how  the  substantial  rights  of 
the  defendant  are  affected  by  such  mistake." 

The  motion  In  arrest  of  Judgment  was 
therefore  properly  overruled. 

[2,  3]  2.  It  is  next  contended  that  the  ver- 
dict was  returned  by  a  person  as  foreman 
named  De  Witt  Dlmon,  who  was  not  a  mem- 
ber of  the  panel  Jury  trying  the  cause.  The 
record  shows  that  a  man  named  Dewey  Dim- 
on  was  one  of  the  Jurors  accepted  to  try  the 
cause.  The  rerdict  of  the  Jury  was  signed 
"De  Witt  Dlmon,  Foreman."  This  question, 
however,  was  not  raised  In  any  manner  in 
the  court  below.  It  does  not  go  to  the  Ju- 
risdiction either  of  the  person  of  the  defend- 
ant or  the  subject  of  the  prosecution.  It  has 
been  uniformly  held  by  the  territorial  Su- 
preme Court  that  a  question  not  Jurisdiction- 
al cannot  be  raised  the  first  time  on  appeal. 
U.  S.  V.  Cook,  16  N.  M.  127,  103  Pac.  305. 

Had  this  question  been  called  to  the  atten- 
tion of  the  trial  court,  the  signature  of  the 
foreman  to  the  verdict  could  and  would 
probably  have  been  corrected.  Appellant 
does  not  undertake  to  show  that  some  unau- 
thorized person  was  present  and  participated 
in  the  deliberations  of  the  Jury.  Had  such 
a  showing  been  made,  of  course  the  verdict 
would  be  set  aside  by  the  trial  court,  or  by 
this  court  on  appeal.  The  only  objection 
urged  is  that  one  of  the  Jurors  did  not  use 
the  same  Christian  name  as  appeared  upon 
the  Jury  roll,  when  he  signed  the  verdict  as 
foreman.  In  the  case  of  State  v.  Duffleld, 
49  W.  Va.  274,  38  S.  E.  S77,  a  similar  ques- 
tion arose.  The  record  there  showed  that 
"Henry  Hunt"  was  one  of  the  Jurors  Impan- 
eled and  sworn  to  try  the  cause.  The  verdict 
was  signed  "W.  H.  Hunt"  and  the  court  held 
that  the  variance  did  not  affect  the  verdict. 
The  court  say:  "There  was  but  one  Hunt 
on  the  Jury,  and  it  is  not  at  all  probable  that 
after  the  Jury  was  sworn  that  Henry  Hunt 
got  out  of  the  Jury  box  and  W.  H.  Hunt,  an- 
other and  a  different  person,  took  his  place 
In  the  presence  of  the  court  and  its  officers." 

In  this  case  a  person  named  Dlmon  was 
impaneled  on  the  Jury,  and  a  person  whose 
last  name  was  Dlmon  ilgned  the  verdict  as 
the  foreman  of  that  Jury.  It  la  impossible  to 
believe  that  Dewey  Dlmon  was  a  person 
other  than  De  Witt  Dlmon.  If  such  had  been 
the  case,  apiwllant  could  readily  and  easily 
have  made  It  appear  to  the  district  court, 
which  be  made  no  attempt  to  do.  This  court 
was  therefore  warranted  In  assuming  that  no 
substitution  in  the  personnel  of  the  Jury 
was  made,  and  that  Dewey  Dlmon  named  on 
the  Jury  roll  signed  the  verdict  as  De  Witt 
Dlmon. 

[4]  8.  It  is  next  urged  that  the  trial  court 
erred  tn  not  sustaining  appellant's  motion 
for  a  new  trial,  wherein  he  alleged  that  the 
Interpretation  was  not  literal  or  correct,  from 
Italian  into  English,  and  vice  versa.  Upon 
the   trial   no   objection   was   Interposed   by 


appellant  to  the  Interpretation  of  the  evi- 
dence, and  in  the  motion  for  new  trial  no  at- 
tempt was  made  to  show  that  the  interpreta- 
tion was  incorrect  by  affidavit  or  otherwise, 
except  the  mere  allegation  of  such  fact  in 
the  motion.  The  trial  court  decided  the 
question  adversely  to  appellant,  by  a  denial 
of  the  motion,  and  this  court  cannot  go  into 
the  question  of  fact  as  to  whether  the  inter- 
pretation was  or  was  not  literal.  The  record 
falls  to  disclose  any  Inability  of  the  Inter- 
preter, or  that  the  interpretation  was  not 
llteraL  In  such  a  case,  where  It  appears  that 
the  complaining  party  is  aware  at  the  time 
that  the  interpretation  of  the  evidence  Is  not 
correct.  It  is  Incumbent  upon  him  to  call  the 
court's  attention  to  such  erroneous  transla- 
tion and  ask  to  have  it  corrected,  and  where 
he  has  not  such  knowledge  at  the  time,  but 
afterward  becomes  aware  of  the  fact,  he  must 
set  out  all  the  tacts  in  his  motion  for  a  new 
trial,  pointing  out  therein  spedtically  the 
evidence  erroneously  translated,  abd  support 
such  contention  by  affidavit  or  proof,  so  that 
the  trial  court  can  intelligently  pass  upon  the 
question.  Territory  v.  Hicks,  6  N.  M.  686,  SO 
Pac.  872;  Territory  v.  Tee  Dan,  7  N.  M.  439, 
37  Paa  1101. 

[5]  4.  It  Is  next  assigned  as  error  that  ap- 
pellant was  deprived  of  his  constitutional 
right  "to  have  the  *  •  •  testimony  In- 
terpreted to  him  In  a  language  that  be  un- 
derstands." This  assignment  is  based  upon 
the  fact  that  two  witnesses,  Stafer  and  Du- 
gan,  testified  in  the  English  language,  and 
the  evidence  so  given  was  not  interpreted  In 
Italian.  Section  14,  art  2,  of  the  Constitu- 
tion, provides:  "No  person  shall  be  held  to 
answer  for  a  capital,  felonious  or  infamous 
crime  unless  on  a  presentment  or  indictment 
of  a  grand  Jury,  except  In  cases  arising  in 
the  mllltla  when  in  actual  service  in  time  of 
war  or  public  danger.  In  all  criminal  prose- 
cutions  the  accused  shall  have  the  right  to 
appear  and  defend  himself  in  person,  and 
by  counsel ;  to  demand  the  nature  and  cause 
of  the  accusation;  to  be  confronted  with  the 
witnesses  against  him;  to  have  the  charge 
and  testimony  interpreted  to  him  in  language 
that  he  understands;  to  have  compulsory 
process  to  compel  the  attendance  of  necessary 
witnesses  in  his  behalf,  and  a  speedy  public 
trial  by  an  impartial  Jury  of  the  county  or 
district  in  which  the  offense  is  alleged  to  have 
been  committed."  Under  this  provision  the 
defendant  is  entitled  to  have  the  testimony 
interpreted  to  him  In  a  language  which  he 
understands.  The  right  cannot  be  taik&a. 
from  a  defendant,  but  it  certainly  is  incum- 
bent upon  him,  in  some  appropriate  manner, 
to  call  to  the  attention  of  the  trial  court  the 
fact  that  he  does  not  understand  the  language 
In  which  the  testimony  is  given.  If  such 
were  not  the  case,  it  would  be  possible  for  a 
defendant  to  remain  silent  throughout  the 
trial,  and  upon  conviction  for  the  first  time 
bring  to  the  knowledge  of  the  court  the  fact 
that  he  did  not  understand  the  language  in 
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which  the  teBtlmony  was  given.  In  other 
words,  he  conld  remain  sUent,  and  take  his 
chance  of  a  favorable  verdict,  falling  In  which 
he  could  secure  a  new  trial  upon  the  ground 
that  he  did  not  understand  the  language  In 
which  the  testimony  was  given.  The  state- 
ment of  the  proposition  demonstrates  its 
absurdity.  The  record  In  this  case  falls  to 
disclose  that  the  appellant  did  not  understand 
the  English  language,  or  that  the  inability 
of  appellant  to  understand  that  language 
was  in  any  manner  called  to  the  attention  of 
the  trial  court  It  is  true,  appellant  stated 
that  he  preferred  to  testify  through  an  inter- 
preter, but  this  statement  does  not  imply  that 
he  did  not  understand  English.  In  this  Ju- 
risdiction, it  Is  quite  common  for  persons  of 
Spanish  descent,  who  are  thoroughly  conver- 
sant with  the  English  language,  to  testify 
in  Spanish  rather  than  in  English.  It  is 
only  natural  that  one  should  prefer  to  ex- 
press himself  in  his  native  tongue  rather 
than  an  acquired  language.  The  record  in 
this  case,  however,  indicates  that  the  appel- 
lant did  understand  the  English  language, 
how  thoroughly,  however,  does  not  appear. 

[>]  6.  It  is  next  urged  as  error  that  the 
ctiarge  of  the  court  to  the  Jury  was  not  in- 
terpreted into  Italian.  TUs  is  based  upon 
the  assumption  that  the  word  "charge," 
used  in  the  constitutional  provision,  refers 
to  the  instructions  given  to  the  jury  by  the 
court  The  clause  reads,  "to  have  the  charge 
and  testimony  interpreted  to  him  in  a  lan- 
guage that  he  understands."  (See  above  for 
section  in  full.)  It  is  apparent  that  the  word 
"ctiarge"  refers  to  the  indictment  or  informa- 
tion, and  not  to  the  instructions  given  to  the 
Jury  upon  the  trial. 

No  question  is  raised  by  appellant  as  to  the 
sufficiency  of  the  evidence  to  warrant  the 
verdict  returned.  We  liave,  however,  re- 
viewed the  same  and  are  satisfled  that  the 
verdict  was  fully  warranted  thereby.  Noth- 
ing appearing  In  the  record  to  the  contrary, 
we  are  convinced  that  the  appellant  was  fair- 
ly tried  and  justly  convicted,  and  the  judg- 
ment of  the  .trial  court  must  be  affirmed,  and 
the  judgment  and  sentence  of  the  court  shall 
be  executed  on  Friday,  the  6th  day  of  Feb- 
ruary, 1914,  and  it  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


(18  N.  M.  610) 

M.  J.  FAGOARD  &  00.  v.  CUNNINGHAM. 
(Supreme  Court  of  New  Mexico.    Jan.  10, 

(Byllabut  hy  tht  Court.) 
7U8TICK8  or  THB  Pkacj!  (§  147*)— RiOHT  or 

AppbaI/— Default  Judgment. 

Under  sections  3306  and  3306,  Comp. 
Laws  1887,  a  defendant  may  appeal  from  a  de- 
fault judgment  rendered  and  entered  against 
him  by  a  Justice  of  the  peace. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §S  493-501 ;  Dec  Dig.  S 
147.*] 


Appeal  from  District  Court,  Roosevelt 
County;  McClure,  Judge. 

Action  by  M.  J.  Faggard  &  Co.  against 
Mrs.  C.  Cnnningham.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Geo.  L.  Reese,  of  Portales,  for  appellant 
T.  E.  Mears,  of  Portales,  for  appellee. 

ROBERTS,  O.  J.  A  default  judgment  was 
entered  against  appellant  by  a  Justice  of  the 
peace  In  precinct  No.  1,  Roosevelt  county, 
from  which  he  appealed  to  the  district  court 
In  that  court  a  motion  was  Interposed  to  dis- 
miss the  appeal  upon  the  groimd  that  no 
appeal  could  be  taken  from  a  default  judg- 
ment entered  by  a  justice  of  the  peace,  which 
was  sustained.  The  sustaining  of  this  mo- 
tion presents  the  only  question  for  review. 

Section  3305,  G.  I*  1897,  provides:  "Any 
person  aggrieved  by  any  judgment  rendered 
by  any  justice,"  of  the  peace,  "may  appeal 
by  himself,  his  agent  or  attorney  to  the  dis- 
trict court  of  the  county  where  the  same  was 
rendered,"  etc. 

While  section  8365  reads:  "In  all  cases  be- 
fore a  justice  of  the  peace  In  which  Judgment 
shall  be  rendered  against  any  party,  either 
party  may  take  his  appeal  to  the  district 
court" 

The  above  sections,  it  will  be  observed,  con- 
fer the  right  of  appeal  upon  "any  person 
aggrieved"  by  any  Judgment  and  the  right 
is  extended  to  "all  cases."  This  being  true, 
a  defendant  would  have  the  right  to  appeal 
from  a  default  Judgment  unless  some  other 
sections  of  the  statute  expressly  or  Impliedly 
denies  the  right  Appellee  has  not  called  our 
attention  to  any  provision  of  the  statute  in 
any  way  limiting  or  restricting  the  above  sec- 
tions in  this  regard.  Under  section  3317,  all 
cases  appealed  to  the  district  court  are 
tried  de  novo.  "A  statute  allowing  an  ap- 
peal from  'all  final  Judgments'  includes  and 
authorizes  an  appeal  from  a  Judgment  by 
default"    6  Ency.  PI.  &  Pr.  227. 

Section  3305,  supra,  was  construed  by  the 
territorial  Supreme  Court  In  the  case  of 
Douthltt  y.  Bailey,  14  N.  M.  630,  99  Pac.  342. 
The  court  say:  "There  is  no  restriction  as  to 
what  cases  can  be  appealed;  the  statute  is 
mandatory  and  says  In  direct  words  that 
'any  person  aggrieved  by  any  Judgment  ren- 
dered by  any  Justice  may  appeal,*  conse- 
quently any  person,  even  if  he  enters  the  plea 
of  guilty  before  a  Justice  of  the  peace,  has 
the  right  to  appeal,  and,  on  his  filing  the 
proper  bond,  the  Justice  is  bound  to  grant'  the 
appeal  to  the  district  court  where  the  case 
Is  tried  de  novo." 

Appellee  relies  upon  the  cases  of  Clenden- 
nlng  T.  Crawford  &  McLaughlin,  7  Neb.  474, 
State  ▼.  Oliver,  12  Wash.  647,  41  Pac.  895. 
Wiggins  V.  Henderson,  22  Nev.  103,  86  Pac 
459,  Whipple  V.  Southern  Pac.  Co.,  34  Or. 
870,  55  Pac.  975,  but  an  examination  of  the 
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statutes  upon  whlcb  tbe  dedslons  In  each 
case  were  baaed  will  disclose  entirely  different 
provisions  respecting  the  right  of  appeal 
from  those  in  force  In  thla  jurisdiction. 

For  the  reasons  stated,  the  Judgment  and 
order  are  therefore  reversed,  and  the  cause 
remanded  for  farther  proceedings  not  incon- 
■iBtent  with  thla  opinion. 

HANNA  and  FARKBB,  JJ.,  concur. 


08  N.  M.  494) 

McMILLEN  T.  FIRST  NAT.  BANK  OF 
CLOVIS. 

(Supreme  Court  of  New  Mexico.     Jan.  10, 
1014.) 

(SvUabut  hn  the  Oourt.) 

1.  EXKOUnOR  (I  89*)  —  VAUDITT  —  INDOBSK- 
UERT. 

Under  the  decisions  of  tbe  Supreme  Court 
of  Texas,  a  failure  to  indorse  upon  an  alias  or 
pluries  execution  the  number  of  previous  execu- 
tions which  have  been  issued  on  the  pudgment, 
as  required  by  subdivision  7  of  article  3720, 
Rev.  Civ.  St.  Tex.  1911,  is  merely  an  irregu- 
larity, which  does  not  render  the  execution  and 
sale  thereunder  void. 

[Ed.  Note. — For  other  cases,  see  Eixecution, 
Cent  Dig.  §S  195-202,  607;    Dec  Dig.  J  00.*] 

2.  EzKCOTiON  (t  245*)— Sale— Waitsb  of  Ib- 

BBOULABITIES. 

Statutory  provisions  as  to  the  order  of 
sale  and  the  manner  of  making  it  are  for  the 
benefit  of  the  defendant  alone  and  can  be  waiv- 
ed by  him,  and,  where  there  are  irregularities 
in  this  regard,  and  he  does  not  move  promptly, 
he  is  considered  to  have  waived  them. 

(EM.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  IS  681-686;   Dec.  Dig.  t  245.*] 

5.  Courts  ({  30*)— Jubibdictior. 

Where  a  court  reudeis  final  judgment  in  a 
cause,  it  has  no  jurisdiction  to  proceed  further 
except  in  carrying  out  the  terms  of  the  judg- 
ment, and,  where  that  is  left  to  nonjudicial  of- 
ficers, their  power  is  fixed  by  the  terms  of  the 
judgment,  and  when  once  executed  the  power  is 
ended. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  a  119-128;  Dec.  Dig.  f  30.*] 
4.  ExBCXJTion   (i  99*)—Vai,iottt— Effect. 

Every  person  may  disregard  judicial  pro- 
ceedings which  are  nullities  and  without  juris- 
diction. 

[Ed.  Note.— For  other  cases,  see  EJxecution. 
Cent  Dig.  H  105-202,  607;    Dec.  Dig.  {  99.*] 

6.  ExECUTiow  (S  99*)— GROuwns. 

Appellee  was  not  estopped  to  deny  the  in- 
validity of  the  proceedings  had  under  the  third 
execution,  where  it  is  not  shown  that  he 
caused  such  execution  to  issue,  or  had  icnowl- 
edge  of  its  iasnance,  or  acquiesced  therein. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  195.  202,  607 ;   JDec.  Dig.  i  09.*] 

Appeal  from  District  Court,  Bernalillo 
County;  Raynolds,  Judge. 

Action  by  Alonzo  B.  McMllIen  against 
the  First  National  Bank  of  Clovis.  Judg- 
ment fot  plaintiir,  and  defendant  appeals. 
Affirmed. 

See,  also,  135  Pac.  1176. 

On  February  1,  1909,  C.  S.  McMillen  exe- 
cuted to  appellant  a  promissory  note  for  the 
sum  of  $861,  due  90  days  after  date.    To 


secure  the  payment  of  the  same,  be  Indorsed 
and  delivered  to  appellant  as  collateral  secur- 
ity a  note  for  $1,600,  secured  by  vendor's  lien 
on  certain  property  in  the  town  of  Herford, 
Tex.,  and  also  a  promissory  note  for  $352, 
dated  October  1,  1009,  made  to  said  C.  S. 
McMUlen  by  J.  W.  McMillen.  McMiUen  fall- 
ing to  pay  his  note  to  the  bank  when  due, 
and  the  vendor's  lien  note  being  past  due 
and  unpaid,  appellant,  together  with  McMiUen 
and  his  vrife,  instituted  salt  in  Deaf  Smith 
county,  Tex.,  against  W.  A.  Price,  the  maker 
of  the  note,  to  foreclose  the  vendor's  lien. 
May  30,  1010,  the  Texas  coart  entered  jadg- 
ment  foreclosing  the  lien,  and  directing  a 
sale  of  the  property,  and  ordered  that  out 
of  the  proceeds  of  the  sale  there  should  be 
first  paid  to  the  First  Nation^il  Bank  of  Clo- 
vis the  amount  owing  It  by  C.  S.  McMiUen, 
on  the  promissory  note  for  which  the  ven- 
dor's lien  note  was  pledged  as  collateral,  and 
directed  the  payment  of  tbe  balance  to  Mrs. 
McMillen. 

Pursuant  to  the  judgment,  an  order  of 
sale  was  issued  to  the  sheriff  of  Deaf  Smith 
county  June  21,  1010,  which,  however,  was 
returned  unsatisfied  on  account  of  the  bidder 
not  complying  with  his  bid.  Thereafter,  on 
the  12tb  day  of  August,  1010,  a  second  or- 
der of  sale,  or  execution  was  Issued,  pur- 
suant to  which  the  real  estate  securing  tbe 
vendor's  lien  note  was  advertised  and  sold 
to  the  First  National  Bank  of  Clovis,  for 
the  sum  of  $940.  The  sheriff's  return,  In  so 
far  as  material,  reads  as  follows:  "And  on 
said  6tb  day  of  September,  A.  D.  1910,  be- 
tween tbe  hours  of  10  o'clock  a.  m.  and  4 
o'clock  p.  m.,  at  tbe  courthouse  door  of  said 
county,  in  pursuance  to  said  advertisement, 
sold  said  property  at  public  sale  to  the  First 
National  Bank  of  Clovis,  to  whom  the  same 
was  struck  off  for  the  sum  of  $940.00,  that 
being  the  highest  secure  bid  for  the  same. 
And  the  said  First  National  Bank  of  Clovis 
having  paid  the  sum  so  bid  by  it,  I  executed 
to  it  a  deed  for  said  land.  And  after  first 
satisfying  the  sheriff's  costs  accruing  under 
this  writ,  amounting  to  tbe  sum  of  $31.30, 
an  itemized  bill  of  which  appears  below,  and 
tbe  further  sum  of  $11.05  original  court  costs, 
the  remainder,  being  the  sum  of  $898.20,  was 
paid  to  credited  on  said  judgment  due  said 
bank  by  C.  S.  NfcMUlen  and  Laura  E.  McMil- 
len, whose  receipt  for  the  same  is  herewith 
presented  and  this  writ  is  hereby  returned 
on  this  the  7th  day  of  September,  A.  D.  1910." 

On  the  same  day  a  deed  was  executed  by 
the  sheriff  to  said  bank,  which  deed  was 
filed  for  record  March  8,  1911,  in  the  record- 
er's office  of  said  Deaf  Smith  county.  Tbe 
deed  contained,  among  other  recitals,  the  fol- 
lowing: "Now,  therefore.  In  consideration 
of  the  premises  aforesaid,  and  of  the  pay- 
ment of  the  sum  of  $940.00  by  said  purchaser, 
the  receipt  of  which  is  evidenced  by  a  credit 
of  that  amount  on  the  judgment  against 
said  McMillen,  in  favor  of  the  First  National 
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Bauk  of  CloTla,  all  of  which  Is  made  clear 
by  reference  to  the  Judgment,"  etc. 

Article  3729,  Revised  CItU  Statutes  of  Tex- 
as 1911,  which  was  Introduced  in  evidence 
upon  the  trial  of  this  case  In  the  court  be- 
low, In  80  far  as  pertinent,  reads  as  follows: 
"Itequlsites  of  an  Execution. — ^The  style  of 
the  execution  shall  be.  The  State  of  Texas.' 
It  shall  be  directed  to  the  sherifT  or  any  con- 
stable of  the  proper  county,  and  shall  be 
signed  by  the  derk  or  Justice  officially,  and 
sealed  with  the  seal  of  the  court,  if  Issued 
out  of  the  district  or  county  court  It  shall 
correctly  describe  the  Judgment,  stating  the 
court  wherein  and  the  time  when  rendered, 
the  names  of  the  parties,  the  amount,  if  It  be 
for  money,  and  the  amount  aerially  due 
thereon.  If  less  than  the  original  amount, 
the  rate  of  interest.  If  other  than  six  per 
cent,  and  shall  have  the  following  requisites: 
•  •  •  (7)  When  an  alias  or  pluries  execu- 
tion Is  issued.  It  shall  show  upon  Its  face 
the  number  of  previous  executions  which 
have  been  Issued  on  the  Judgment" 

The  second  order  of  sale  did  not  recite  on 
Its  face  that  It  was  an  alias  writ  or  the  num- 
ber of  previous  executions.  Some  ten  months 
after  the  second  sale,  the  First  National 
Bank  of  Clovls  caused  a  third  execution  to 
isBue,  in  strict  compliance  with  the  statutes 
and  repurchased  the  property  for  the  sum 
of  $250,  taking  a  sheriff's  deed  therefor. 

'  C.  S.  McMiUen  transferred  the  note  execut- 
ed to  him  by  J.  W.  McMllIen  for  $325  and  by 
him  pledged  to  secure  his  indebtedness  to 
the  First  National  Bank  of  Clovls  to  the  ap- 
pellee herein.  The  bank  refused  to  deliver 
the  note  or  its  proceeds  to  appellee,  claiming 
that  the  note  for  the  payment  of  which  it 
held  the  same  as.  collateral  had  not  been 
paid,  and  that  It  was  entitled  to  apply  the 
proceeds  to  the  payment  of  the  note.  Its 
contention  was  upon  the  assumption  that  the 
second  execution,  under  which  it  purchased 
the  Texas  real  estate  for  the  sum  of  $940 
was  void  and  invalid,  and  that  it  acquired 
no  title  to  the  property  at  the  sale  thereunder 
because  of  such  Invalidity;  that,  as  It  had 
only  bid  the  sum  of  $250  for  the  property  at 
the  third  sale,  which  strictly  complied  with 
the  provisions  of  the  statute,  such  sum  did 
not  discharge  C.  S.  McMiHen's  Indebtedness 
to  It 

The  trial  court  held  that  appellant  ac- 
quired title  by  Its  purchase  under  the  second 
execution,  and  was  bound  by  said  sale,  and 
gave  appellee  Judgment  for  the  proceeds  of 
the  note.  From  such  judgment,  appellant 
prosecutes  -this  appeal. 

Harry  L.  Fatten,  of  Clovls,  for  appellant 
A.  B.  McMlllen,  of  Albuquerque,  for  appellee. 

ROBERTS,  C.  3.  (after  stating  the  facts 
as  above).  [1]  The  vital  question  In  this 
case,  as  shown  by  the  facts  stated,  i?  wheth- 
er the  second  order  of  sale  was  void,  because 
it  did  not  show  on  its  face  the  number  of 
previous  executions  which  had  been  issued 


on  the  Judgment,  as  required  by  subdivision 

7  of  article  3729,  Revised  Civil  Statutes  of 
Texas  191L  If  the  execution  was  not  void, 
the  sale  to  appellant  resulted  in  a  satisfac- 
tion of  the  Judgment  in  so  far  as  It  directed 
the  sale  of  the  property  in  question,  and  a 
subsequent  execution  for  the  sale  of  the  same 
real  estate  would  be  invalid.  "When  satis- 
fled,  the  Judgment  has  fully  accomplished  its 
mission,  and  the  preponderance  of  authority 
is  in  favor  of  disregarding  as  absolutely  void 
all  proceedings  taken  subsequently  to  the 
satisfaction."  Freeman  on  Executions  (3d 
Ed.)  i  19. 

At  the  sale  under  the  second  execution  ap- 
pellant bid  in  the  real  estate  at  an  amount 
sufficient  to  satisfy  the  indebtedness  owing 
it  by  C.  S.  McMUlen,  and  received  a  sheriff's 
deed  therefor,  and  such  amount  so  bid,  after 
paying  in  cash  the  costs,  etc.,  was  credited 
on  the  Judgment  If  this  was  a  valid  sale, 
it  resulted  necessarily  in  the  payment  of  Mc- 
Mlllen's  obligation  to  the  bank,  and  be  was 
entitled  to  the  return  of  the  note  in  question. 
The  subsequent  sale  under  the  third  execu- 
tion would  be  invalid  and  void  and  would 
have  no  effect  whatever  upon  the  rights  of 
the  parties  to  this  suit. 

Appellant  relies  upon  the  case  of  DriscoU 
V.  Morris,  2  Tex.  Civ.  App.  603,  21  &  W.  029, 
where  the  court  say:  "Mention  of  previous 
executions  In  a  bill  of  costs  attached  to  an 
execution  Is  not  a  compliance  with  Rev.  St. 
art  2281,  declaring  that,  when  an  alias  or 
pluries  execution  Is  Issued,  it  shall  show  'on 
its  face'  the  number  of  previous  executions." 
A  reading  of  the  case,  however,  will  show 
that  the  court  approved  an  instruction,  in- 
forming the  Jury  that  such  omission  was  an 
irregularity,  and  also  of  another  Instruction 
advising  the  Jury  as  follows:  "But  if  you 
find  from  the  evidence  that  said  land  did  not 
sell  for  a  grossly  Inadequate  price,  or  if  it 
did  sell  for  a  grossly  inadequate  price,  yet 
if  the  irregularities  hereinbefore  mentioned 
did  not  conduce  thereto,  then  you  cannot  find 
for  the  Intervener."  Thus  clearly  indicating 
that  the  court  did  not  intend  to,  nor  hold, 
that  such  an  omission  would  render  a  sale 
under  such  an  execution  invalid. 

The  authorities  all  agree  that  mere  irregu- 
larities in  execution  and  Judicial  sales  do  not 
make  the  same  illegal,  but,  at  most,  make 
them  only  voidable,  and  then  only  upon 
prompt  action  of  the  injured  party.  Monis 
V.  Hastings  et  al.,  70  Tex.  26,  7  S.  W.  649. 

8  Am.  St  Rep.  670;  Freeman  on  Executions, 
{339. 

A  later  case  decided  by  the  court  of  Civil 
Appeals  of  Texas  (Corder  v.  Steiner  et  al.,  64 
S.  W.  277)  distinctly  holds  that  a  failure  to 
state  in  the  execution  the  number  of  execu- 
tions previously  issued  does  not  render  the 
execution  void.  The  court  say:  "Failure  to 
state  In  the  execution  the  number  of  execu- 
tions previously  Issued  did  not  render  the 
last  execution  void.  It  was  a  mere  Irregu- 
larity." 
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This  question,  however,  has  been  settied 
by  the  Supreme  Court  of  Texas  contrary  to 
appellant's  contention.  In  the  case  of  Graves 
r.  Hall,  13  Tex.  379,  appellant  instituted 
suit  to  revive  a  Judgment,  which  appellee  re- 
sisted on  the  ground  that  appellant  had  not 
kept  the  Judgment  alive  by  the  Issuance  of 
executions  as  required  by  law ;  his  contention 
being  that  the  executions  subsequent  to  the 
first  did  not  purport  to  be  alias  or  plurles, 
eta  The  lower  court  held,  with  appellee, 
that  such  executions  were  nullities,  and  gave 
him  Judgment  on  his  plea  of  the  statute  of 
iimltatlons.  The  court  say :  "In  support  of 
the  Judgment,  we  are  referred  to  the  cases 
of  Bennett  &  wife  v.  Gamble,  1  Tex.  124,  and 
Scott  &  Ross  T.  Allen,  1  Tex.  50S,  neither  of 
these  cases,  as  will  be  seen,  enunciate  any 
such  principle  as  that,  where  executions  have 
been  regularly  Issued  In  respect  of  time,  and 
the  Judgments  and  executions  are  before  the 
court,  whereby  it  may  be  seen  that  they 
were  so  issued,  the  clerical  omission  to  give 
them  their  proper  numerical  designation  will 
warrant  their  being  treated  as  nnlUtles." 
The  court  further  say:  "Though  the  execu- 
tions in  question  were  irregular  in  point  of 
form,  they  were  not  nullities.  They  might 
have  been  amended ;  and,  when  the  court  has 
I>efore  it  that  which  to  amend  by,  a  mere 
clerical  omission  will  be  considered  as 
amended;  upon  the  principle  that,  as  to  mere 
matters  of  form,  for  the  purpose  of  sustain- 
ing right,  that  will  be  considered  as  done 
which  ought  to  have  been  done." 

And  in  the  case  of  Hancock  ▼.  Metz,  16 
Tex.  205,  the  same  court  say:  "However  ir^ 
regular  a  proceeding  may  have  been,  the  title 
of  the  purchaser  will  not  be  affected  by  it, 
unless  the  proceeding  was  absolutely  void." 

In  the  case  of  Morris  ▼.  Hastings,  supra, 
the  court  say:  "When  notice  of  the  sale 
has  not  been  properly  given,  if  objection  be 
made  by  the  defendant  in  execution  without 
unnecessary  delay,  the  sale  may  be  set  aside. 
But  the  notice  of  sale,  being  for  the  benefit  of 
the  defendant,  will  be  considered  waived  if 
not  made  in  a  reasonable  time." 

[2]  The  provisions  as  to  the  order  of  sale 
and  the  manner  of  making  it  are  for  the 
benefit  of  the  defendant  alone  and  can  be 
waived  by  him,  and,  where  there  are  irregu- 
larities in  tills  regard  and  he  does  not  move 
promptly,  he  is  considered  to  have  waived 
them.  No  one  else  can  assert  these  rights 
for  him,  and  It  must  be  apparent  that  even 
the  defendant  could  not  have  the  proceedings 
set  aside  without  notice  to  parties  and  some 
regular  proceedings  authorized  by  law,  and 
in  such  manner  as  to  obtain  an  order  from 
a  conrt  having  Jurisdiction  of  the  subject- 
matter. 

If  what  has  been  said  above  is  true,  then 
the  issuance  of  the  second  order  of  sale,  the 
sale  of  the  land  thereunder,  the  purchase  by 
appellant  and  the  execution  of  the  deed  to 


It  were  absolutely  binding,  and  the  derk  and 
sheriff,  having  performed  their  regular  du- 
ties in  the  execution  of  said  Judgment,  had 
no  power  to  take  any  further  action,  nor 
did  appellant  have  the  right  to  cause  the 
third  execution  to  issue. 

[3]  Where  a  court  renders  final  Judgment 
in  a  cause^  it  has  no  Jurisdiction  to  proceed 
further  except  in  carrying  out  the  terms  of 
the  Judgment,  and,  where  that  is  left  to  non- 
Judicial  officers,  their  power  is  fixed  by  the 
terms  of  the  Judgment,  and  when  once  exe- 
cuted the  power  is  ended. 

We  therefore  conclude  that  C.  S.  McMillen's 
obligation  to  the  appellant  was  discharged 
by  its  purchase  under  the  second  execution, 
and  that  the  third  execution  issued  on  the 
Judgment  was  Invalid  and  the  sale  thereun- 
der void. 

[4]  Appellant  however  contends  that  this 
suit  is  a  collateral  'attack  upon  the  proceed- 
ings in  the  Texas  court,  but  in  this  it  is  mis- 
taken. Appellee  relies  upon  the  Judgment, 
execution,  and  sale  by  that  court  He  con- 
tends tliat  such  proceedings  were  regular  and 
valid  and  relies  thereon  as  a  discharge  of 
the  Indebtedness  of  his  assignor  to  appellant. 
It  is  true  he  claims  the  third  execution  and 
sale  were  void,  because  of  valid  satisfaction 
of  the  Judgment  In  the  amount  for  which  the 
land  sold  under  the  second  execution,  but 
this  third  execution  and  all  proceedings  un- 
der It  we  have  seen  were  invalid  and  void; 
but  it  is  clear  that  every  one  may  disregard 
proceedings  which  are  nullities  and  vrith- 
out  JurUdlction. 

[6]  Appellant  further  insists  that  appellee 
was  estopped  to  deny  that  the  sale  under 
the  third  execution  was  invalid,  but  we  do 
not  understand  upon  what  theory  the  as- 
sumption is  based.  It  is  well  understood  that 
there  are  three  classes  of  estoppel,  via.,  es- 
toppel by  record,  estoppel  by  deed,  and  equi- 
table estoppel,  or  estoppel  in  pais.  There  was 
no  attempt  made  to  show  that  C.  S.  McMUlen 
caused  the  third  execution  to  issue,  or  that 
he  had  knowledge  of  Its  issuance,  or  acqui- 
esced therein. 

For  the  reasons  stated,  the  Judgment  of 
the  lower  court  will  be  affirmed,  and  It  Is  so 
ordered. 

HANNA  and  PARKER,  33.,  concur. 


(77  Wash.  6B&) 

OANNAWAY  et  nx.  v.  PUGBT  SOUND 

TRACTION,  LIGHT  &  POWER  CO. 

(Supreme  Coart  of  Washington.    Feb.  4,  1914.) 

1.  Carriers   (|  247*)  —  PASSKiroBBS  —  Exist- 

SNCE  OF  RBI.ATION. 

PUintiffs  and  others  alighted  from  a  street 
car  on  a  planked  roadway  running  parallel  with 
the  street  car  track  and  passed  to  the  rear  of 
the  car,  crossed  the  tracks,  and  stepped  upon 
a  platform  erected  in  the  street  by  the  street  car 
company,  and  were  walking  alonz  the  platform, 
when  the  street  car,  as  it  rounded  a  curve  in 
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passinf  them,  Bwnng  some  three  feet  over  the 
platform  and  struck  plaintiff.  Beld,  that  plain- 
tiffs were  not  passengers  when  the  accident  hap- 
pened, ao  that  the  company  owed  them  no  great- 
er dut7  to  look  ont  for  their  safetj  than  It 
owed  to  other  pedestriana 

[Ed.  Note.— For  other  cases,  see  Carrlsrs, 
Cent.  Dig.  K  8S4-«»3;   Dec.  Dig.  i  247.*] 

2.  Stbxet  Baiiaoads   (|   93*)— iNJxnoEB  to 
PuDESTKiAwa— Duty  of  Company. 

A  street  car  company  is  not  bound  to  warn 
pedestrians  on  the  streets  to  prevent  injury  from 
the  oTerhanging  of  the  car  in  rounding  a  curve, 
since  that  is  a  matter  of  common  knowledge  of 
which  every  one  must  take  notice. 
.  [Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  {{  195-200;   Dea  Dig.  f  93.*] 

3.  Stbeet  BAiiaoADs  (I  114*)— Actions  fob 

INJUBIKS— StJFFICIKKCI  OF  EVIMNCB— NKG- 
UOBNCK. 

Evidence,  in  an  action  for  injuries  by  being 
struck  by  the  overhanging  side  of  a  street  car 
as  it  rounded  a  curve,  KM  not  to  show  neg- 
ligence by  the  conductor  in  not  taking  notice  of 
plaintiffs   danger  and  warning  them. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  SS  239-250;  Dec.  Dig.  {  114.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  C.  B.  Gannaway  and  wife 
against  the  Puget  Sound  Traction,  Light  & 
Power  Company.  From  a  judgment  for 
plalnttfTs,  defendant  appeals.  Beversed  and 
remanded,  with  directions  to  dismiss  action. 

Jas.  B.  Howe  and  A.  J.  Fallcnor,  both  of 
Seattle,  for  apipellant  Reynolds,  BalUnger 
&  Hutson,  of  Seattle,  for  respondents. 

PEB  CUBIAM.  The  appellant  owns  and 
operates  a  street  railway  system  in  the  city 
of  Seattle. .  One  of  its  lines,  known  as  the 
Fatmtleroy  Park  line,  passes  for  a  part  of 
the  way  north  along  Twenty-Eighth  Ave- 
nue Southwest  to  its  junction  with  Andover 
street,  where  it  turns  to  the  right  and  passes 
on  its  way  over  that  street  The  track  is 
laid  to  the  left  of  the  center  of  the  streets. 
The  street  known  as  Twenty-Eighth  Avenue 
-Southwest  is  paved  with  planking  for  its 
full  width  on  the  right  or  east  of  the  car 
tracks  from  its  junction  with  Andover  street 
for  some  distance  south.  There  is  no  iMving 
of  any  kind  between  the  tracks,  nor  on  the 
street  to  the  left  or  west  thereof.  The  i-ars 
operated  over  this  line  are  of  a  large  double- 
trucked  type,  having  a  front  and  rear  exit 
opening  on  the  right  of  the  car.  Passengers 
traveling  north  over  Twenty-Eighth  Avenue 
Southwest,  and  desiring  to  alight  at  its  junc- 
tion with  Andover  street,  are  of  necessity  let 
out  onto  the  east  side  of  the  track  onto  the 
planked  way  of  the  street  Those  coming 
from  the  opposite  direction  must  be  let  out 
on  the  other  side,  and  for  their  accommoda- 
tion, and  for  the  accommodation  of  those 
desiring  to  take  cars  going  in  that  direction, 
the  appellant  constructed  a  platform  some 
Ave  feet  wide,  extending  south  on  Twenty- 
Eighth  Avenue  Southwest  from  its  junction 
with  Andover  street  for  a  distance  of  30 
feet    On  the  evening  of  April  29,  1912,  the 


respondents,  with  some  eight  others,  took 
passage  on  one  of  the  appellant's  cars  at 
points  south  of  junction  of  the  streets  nam- 
ed; their  designation  being  such  junction. 
When  the  car  reached  the  junction  it  stopped 
at  its  usual  stopping  place  to  the  right  of 
the  platform  mentioned,  and  the  party  alight- 
ed from  the  rear  exit  onto  the  planked  road- 
way to  the  right  of  the  car,  and  on  its  op- 
posite side  from  the  platform.  The  party 
immediately  passed  to  the  rear  of  the  car, 
crossed  the  car  tracks,  stepped  upon  the 
platform,  and  proceeded  to  walk  north  there- 
on towards  Andover  street  While  they  were 
passing  over  the  platform  the  car  started 
forward  on  its  way,  and  in  making  the  turn 
onto  Andover  street  the  rear  end  of  the 
car  swung  over  the  platform'  some  three 
feet,  striking  the  respondent.  Pearl  Ganna- 
way, causing  the  Injuries  for  which  this  ac- 
tion is  prosecuted.  A  recovery  was  had  is 
the  court  below,  and  this  appeal  is  t^ken 
therefrom. 

[1,  2]  At  the  close  of  the  case,  the  fore- 
going facts  appearing,  the  appellant  challeng- 
ed the  sufficiency  of  the  evidence  to  justify 
a  recovery,  and  in  this  court  assigns  error 
on  the  refusal  of  the  court  to  sustain  the 
challenge.  The  challenge  should  have  been 
sustained.  The  respondents  had  ceased  to 
be  passengers  on  the  car  when  the  accident 
happened,  and  the  ap];>ellant  owed  them  no 
greater  duty  to  look  out  for  their  personal 
safety  than  it  owed  to  persons  passing  along 
the  street  generally.  It  Is  not  a  duty  of 
street  car  companies  to  warn  i>edestrlans  on 
the  streets  that  there  is  an  overhang  to  an 
ordinary  street  car  when  it  rounds  a  curve. 
This  Is  a  matter  of  common  knowledge,  and 
ordinary  prudence  requires  that  every  one 
take  notice  of  the  fact 

[3]  But  It  Is  claimed  that  the  drcnmr 
stances  shown  here  makes  a  case  different 
from  that  of  an  ordinary  case  where  a 
pedestrian  on  the  street  Is  struck  by  the 
overhang  of  a  street  car.  It  is  said  that 
the  conductor  knew  or  ought  to  have  known 
the  direction  the  respondents  had  taken  on 
leaving  the  car,  and  that  they  were  upon  the 
platform  and  liable  to  be  injured  when  he 
directed  the  motorman  to  proceed  onward 
with  the  car.  But  there  is  nothing  In  the 
evidence  to  justify  this  conclusion.  The  ac- 
cident happened  at  about  8  o'clock  in  the  eve- 
ning, and,  although  there  was  an  electric 
arc  light  at  the  junction  of  the  streets,  the 
car  inside  was  more  brilliantly  lighted  than 
the  space  surrounding  it  This  would  pre- 
vent the  conductor  inside  of  the  car  from 
seeing  anything  on  the  outside,  even  had  he 
attempted  to  look,  but  he  owed  the  api>eUant 
no  duty  to  look.  He  had  performed  bis  full 
duty  when  he  saw  that  they  were  safely 
alif^ted  on  the  street  out  of  the  way  of  harm 
from  the  car.  If,  after  being  thus  put  in  a 
place  of  safety,  they  deliberately  walked  ta- 
to  a  place  the  dangers  of  which  they  knew 


•For  otber  ewM  ■••  sun*  topic  and  MCtlon  NUMBBB  Id  Dm.  Dig.  A  Am.  Dig.  Key-No.  SerlM  *  Rap'r  Indazw 


Key-No.  SerlM  «  Rag'r  Indan 

Digitized  by  V^OOQ IC 


Wash.) 


GIBSON  V.  CLKARY 


269 


as  well  as  the  conductor  knew,  he  cannot  be 
blamed  because  he  did  not  follow  them  and 
warn  them.  Of  course,  if  he  actually  saw 
or  discovered  that  they  were  in  a  perilous 
position  In  time  to  prevent  an  injury  by 
waiting  nntll  they  had  left  the  platform,  or 
by  stopping  the  car  after  It  had  been  direct- 
ed to  start,  a  different  question  would  be 
presented,  but  nothing  of  this  kind  appears 
In  the  record. 

The  Judgment  Is  reversed,  and  the  case  re- 
manded, with  Instructions  to  dismiss  the  ac- 
tion. 

(77  Waah.  871) 

HATES  V.  NORTHERN  PAC.  RT,  00. 
(Supreme  Court  of  Washington.    Feb.  4.  1914.) 

Damaoks    ({    182*)  —  Excessive   Dahaoks  — 

Hernia. 

A  verdict  of  $2,000,  in  an  action  by  a  paint- 
er who  fell  from  a  broken  scaffold  54  feet  into 
a  river,  and  sustained  a  rupture  and,  independ- 
ent of  that,  an  injury  to  his  left  side,  problemat- 
ical as  to  its  character  and  duration,  was  not 
ezcewive. 

(Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  IS  872-885,  396;    Dec.  Dig.  i  132.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  by  George  Hayes  against  the  North- 
em  Padflc  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Geo.  T.  Reld,  J.  W.  Quick,  and  L.  B.  da 
PoDte,  all  of  Tacoma,  for  appellant.  John 
Burton  Keener,  of  Tacoma,  for  respondent. 

MORRIS,  J.  On  January  15,  1913,  while 
respondent  and  four  other  painters  were 
working  on  a  scaffold  suspended  beneath  a 
bridge  over  the  Cowlitz  river,  engaged  In 
painting  the  bridge,  the  scaffold  broke, 
throwing  three  of  the  men,  Including  the  re- 
spondent, a  distance  of  some  54  feet  into  the 
river.  Two  of  the  men  were  drowned.  Re- 
spondent brings  this  action  to  recover  dam- 
ages for  injuries  sustained  by  him  In  the 
faU.  He  recovered  a  verdict  for  $2,000,  upon 
which  Judgment  was  entered,  and  the  roil- 
way  company  appeals. 

Two  errors  are  urged;  one  suggesting  in- 
sufficiency of  the  evidence  upon  which  appel- 
lant based  motions  for  instructed  verdict, 
for  Judgment  notwithstanding  the  verdict, 
and  for  new  trial,  and  the  other  that  the 
verdict  Is  excessive. 

The  negligence  alleged  was  that  one  of 
the  planks  In  the  scaffold,  and  the  one  which 
broke,  precipitating  the  three  men  into  the 
river,  "was  brittle,  fragUe,  weak,  and  un- 
sound," and  that  the  foreman  assembled 
too  many  men  on  the  plank,  making  the 
weight  too  great  for  it  to  sustain.  The 
scaffold  was  minutely  described  to  the  Jury, 
together  with  the  number  of  men  ordered  to 
work  upon  it  by  the  foreman,  and  the  posi- 
tions in  which  the  men  stood,  and  what  they 
were  doing  at  the  time  the  plank  upon  which 


the  respondent  and  the  three  others  were 
working  broke.  Without  reciting  the  erri- 
dence  from  which  it  might  be  bo  held,  wo 
think  it  is  sufficient  to  sustain  a  finding  that 
the  plank  in  question  was  too  weak  for  the 
weight  and  strain  It  was  subjected  to. 

Respondent's  injury  was  a  rupture  or  her- 
nia. There  was  also  evidence  of  an  injury 
to  the  left  side,  problematical  as  to  Its  char- 
acter and  duration,  which  was  Independent 
of  the  rupture.  We  cannot,  under  these  dr- 
cnmstances,  say  the  verdict  is  excessive. 

The  Judgment  is  sustained. 

CROW,  G.  J.,  and  FULLEm?ON.  and 
MOUNT,  JJ.,  concur. 

^°°'°"°*  (77  WMb    «88) 

GIBSON  V.  CLBART  et  at 
(Supreme  Court  of  Washington.    Feb.  4,  1914.) 

Courts  (5  100*)— Coholcsivenkss. 

In  a  divorce  action  by  a  husband  a  judg- 
ment was  entered  awarding  the  wife  attorney  s 
fees  and  costs,  and  the  husband  appealed  with- 
out giving  a  supersedeas  bond.  Thereafter  the 
wife  instituted  garnishment  proceedings  to  at- 
tach corporate  stock  belonging  to  plaintiff,  and 
a  sale  was  made  without  plaintiff's  knowledge, 
but  plaintiff,  after  learning  thereof,  brought 
certiorari,  and  the  Supreme  Court  held  that 
the  garnishment  proceedings  were  void,  and 
remanded  the  cause  with  directions  to  vacate 
the  judgment  therein  and  reinvest  plaintiS 
with  title  to  the  stock  sold.  Held,  that  the 
fact  that  the  Supreme  Court  subsequently  de- 
cided in  another  case  that  a  supersedeas  bond 
was  necessary  to  stay  execution  in  a  divorce 
action  pending  appeal  would  not  give  any  vital- 
ity to  the  garnishment  held  void  by  the  Su- 
preme Court  in  the  certiorari  proceeding 
brought  by  plaintiff,  since  the  judgment  on  cer- 
tiorari was  the  law  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  fl  341-843;   Dec.  Dig.  i  100.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  E.  K.  Pendergast,  Judge. 

Action  by  Stephen  A.  Gibson  against  R.  E. 
Cleary  and  others.  From  a  Judgment  for 
plaintiff,  defendant  named  and  others  ap- 
peal   Affirmed. 

Geo.  W.  Belt  and  Codd,  Hutchinson  & 
Codd,  all  of  Spokane,  for  appellanta  R.  L. 
Edmiston  and  A.  M.  Craven,  both  of  Spokane, 
for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  secure  the  cancellation  of  certain  certifi- 
cates of  the  shares  of  capital  stock  of  a  cor- 
poration. The  material  facts  are  substan- 
tially as  follows:  On  May  81,  1911,  in  an 
action  for  divorce  then  pending  in  the  su- 
perior court  for  Spokane  county,  wherein 
Stephen  A.  Gibson  was  plaintiff  and  Marie 
Gibson  was  defendant,  a  Judgment  was  en- 
tered by  which  the  defendant  was  awarded 
an  attorney's  fee  of  $500  and  costs  of  $198 
as  against  the  plaintiff.  On  August  7,  1911, 
the  defendant  appealed  from  that  Judgment 
80  far  as  it  was  adverse  to  her,  and  super- 
seded the  Judgment  by  a  bond  given  for  that 
purpose.    On  August  17,  1911,  the  plaintiff 
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filed  a  cross-appeal  from  the  Judgment  No 
supersedeas  bond  was  given  by  him.  On 
September  11,  1011,  the  defendant  Instituted 
garnishment  proceedings  based  upon  the 
judgment  in  her  favor  for  $698.  A  writ  was 
issued '  and  served  upon  the  Montana  Scotch 
Bonnet  Copper  &  Gold  Mining  Company,  a 
corporation.  The  mining  company  answered 
that  upon  its  books  294,000  shares  of  its 
capital  stock  stood  In  the  name  of  Stephen  A. 
Gibson.  On  September  22,  1911,  the  court 
entered  an  order  directing  the  sheriff  to  sell 
so  much  of  the  mining  stock  as  might  be 
necessary  to  satisfy  the  judgment  On  Oc- 
tober 9,  1911,  the  294,000  shares  of  stock 
were  sold  by  the  sheriff.  The  plaintiff,  Ste- 
phen A.  Gibson,  had  no  notice  or  knowledge 
of  the  garnishment  proceeding  until  subse- 
quent to  the  sale  of  the  stock.  After  learn- 
ing of  the  sale  he  proceeded  by  certiorari  to 
review  the  action  of  the  superior  court  In 
the  garnishment  proceeding,  and  In  State 
ex  rel.  Gibson  v.  Superior  Court,  «9  Wash. 
280,  124  Pac.  686,  this  court  held  that  "the 
garnishment  proceedings  were  therefore  void 
from  the  be^nnlng,"  and  directed  that  the 
case  be  remanded,  with  direction  to  the  su- 
perior court  to  vacate  the  judgment  in  the 
garnishment  proceeding,  set  aside  the  sale 
of  the  stock,  and  take  the  necessary  steps  to 
reinvest  the  relator,  Stephen  A.  Gibson,  with 
the  title  thereto.  This  decision  was  rendered 
on  July  9,  1912.  Thereafter  an  independent 
action  was  begun  for  the  purpose  of  making 
effective  the  mandate  of  this  court  Issues 
were  joined,  and  the  case  came  on  for  trial  on 
the  12th  day  of  December,  1012.  On  January 
3,  1913,  a  judgment  was  entered  canceling 
the  transfer  of  the  stock  in  the  garnishment 
proceeding,  and  directing  that  the  name  of 
Stephen  A.  Gibson  be  reinstated  upon  the 
books  of  the  mining  company  as  the  owner 
thereof.  From  this  judgment  the  present  ap- 
peal is  prosecuted. 

It  seems  to  us  that  the  law  of  the  case  was 
determined  In  State  ex  rel.  Gibson  t.  Supe- 
rior Court,  supra.  The  judgment  entered  In 
the  present  case  was  in  exact  accord  with  the 
directions  given  in  the  opinion  In  that  case. 
It  was  there  said :  "The  cause  is  remanded, 
with  directions  to  the  lower  court,  upon  cita- 
tion to  all  persons  interested,  to  vacate  the 
judgment  In  the  garnishment  proceedings, 
set  aside  the  sale  of  the  stock,  and  take  the 
necessary  steps  to  reinvest  the  relator  here 
with  the  title  thereto,  upon  the  (nraks  of  the 
company."  It  Is  argued,  however,  that  since 
this  court  upon  the  rehearing  in  the  case  of 
Griffith  V.  Griffith,  71  Wash.  56,  127  Pac.  585, 
reversed  Its  former  ruling,  and  held  that  in  a 
divorce  case  this  court  could  not  hear,  pend- 
ing an  appeal,  an  original  application  for  at- 
torney's fees,  suit  money,  and  alimony,  it  fol- 
lows that  a  supersedeas  bond  is  necessary  In 
order  to  stay  execution  or  other  proceedings 
upon  a  Judgment  in  a  divorce  case  pending 
appeal.    Conceding  for  tbe  purpose  of  this 


decision  only,  but  not  deciding,  that  such  In 
tbe  effect  of  that  decision,  it  would  not  re- 
vitalize the  garnishment  proceeding  here  in 
question  which  was  formerly  held  void.  Tbe 
decision  in  State  ex  rel.  Gibson  v.  Superior 
Court  supra,  became  the  law  of  the  case 
It  was  rendered  some  months  prior  to  the  de- 
cision In  Griffith  V.  Griffith,  supra.  The  de- 
cision In  the  latter  case  could  not  have  tbe 
effect  of  modifying  rights  which  had  been 
fixed  by  a  previous  decision  In  another  case. 
The  Judgment  will  be  affirmed. 

CROW,  0.  J.,  and  CHADWIOK,  ELLIS, 
and  GOSE,  JJ.,  concur. 

(77  'Wub.  635) 
PUBLIC     SERVICE     COMMISSION    v. 
NORTHERN  PAC.  RY.  CO. 
(Supreme  Court  of  Washington.    Feb.  2,  1914.) 

CaBRIEKS   (f   13*)— GONTBOL  AND   RBGITLATION 

OF  Ratks— Pbkfebkncbs  aud  "DisoBiiaiiA- 

TION." 

Tbe  charging  by  a  railroad  company  of 
greater  rates  from  Tacoma  than  from  Seattle 
on  goods  transported  to  points  nearer  Tacoma 
than  Seattle  b^  such  railroad,  to  meet  the  rates 
of  another  railroad  company  having  a  shorter 
line  from  Seattle,  was  an  unreasonable  and  un- 
lawful discrimination  within  the  Public  Service 
Commission  Law  (Laws  1911,  c.  117)  |  21,  pro- 
viding that  no  common  carrier  shall  make  any 
unreasonable  preference  or  advantage  to  local- 
ity, or  subject  any  locality  to  any  unreasonable 
prejudice  in  any  respect  whatever,  where  there 
were  no  structural,  operative,  or  other  eondi- 
tions  making  the  cost  of  hauling  from  one  point 
less  than  from  the  other,  though  the  rates  from 
Tacoma  were  within  the  maximum  rates  permit- 
ted by  the  Public  Service  Commission,  and 
were  not  claimed  to  be  unjust  or  unreasonable, 
especially  where  the  manufacturers  and  job- 
bers of  such  two  cities  were  in  active  competi- 
tion, and  were  handling  the  goods  at  such  a 
close  margin  of  profit  that  tbe  difference  in 
rates  was  sufficient  to  drive  tbe  Tacoma  jobl>era 
and  manufacturers  from  the  markets  in  ques- 
tion, since  a  community  is  entitled  not  only  to 
reasonable  but  to  relatively  reasonable  rates, 
and  the  prohibition  against  unreasonable  pref- 
erences applies  where  no  transportation  differ- 
ences intervene,  regardless  of  whether  tbe  per- 
son, locality,  or  traffic  is  affected  by  the  com- 
petition of  a  rival  carrier,  and  hence  the  com- 
mission properly  ordered  such  railroad  to  equal- 
ize its  rates  so  that  those  from  Tacoma  should 
not  be  greater  than  those  from  Seattle. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  21-24 ;    Dec.  Dig.  !  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2099.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  C.  M.  Easterday,  Judge. 

Proceeding  commenced  before  the  Public 
Service  Commission  on  complaint  of  the 
Transportation  Bureau  of  Tacoma  Commer- 
cial Club  against  tbe  Northern  Padflc  Rail- 
way. From  a  Judgment  affirming  an  order 
of  the  Commission,  the  Railway  Company 
appeals.    Affirmed. 

Geo.  T.  Reld,  J.  W.  Quick,  and  L^  B.  da 
Poute,  all  of  Tacoma,  for  appellant  W.  V. 
Tanner  and  Stephen  V.  Carey,  both  of  Oiym- 
pla,  for  respondent.  > 
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FULLERTON,  J.  On  February  5,  1912, 
the  Public  Service  Commission  of  Wastiing- 
ton  prowulgatjBd  an  order,  effectire  March  2, 
1912.  applicable  to  the  several  railroad  com- 
panies operating  lines  within  the  state,  fix- 
ing maximum  charges  which  it  would  there- 
after be  lawful  to  make  for  the  transporta- 
tion of  certain  class  commodities  over  their 
respective  lines  from  certain  named  Jobbing 
centers.  The  order  is  known  as  the  distribu- 
tive rate  order.  In  it  the  Commission  finds 
that  certain  named  cities  in  the  state  of 
Washington,  which  Includes  the  cities  of-  Spo- 
kane, Everett,  Seattle,  and  Tacoma,  are  Job- 
bing centers;  it  finds  that  the  then  prevail- 
ing distance  tariff  rates  on  class  commodities 
shipped  from  these  centers  are  unjust,  unrea- 
sonable, and  excessive,  and  finds  that  cer- 
tain lesser  charges  were  Just,  reasonable,  and 
remunerative.  It  then  ordered  that  the  nam- 
ed commodities  should  thereafter  be  carried 
at  a  rate  not  to  exceed  the  maximum  so 
found  to  be  reasonable.  The  order  did  not 
fix  maximum  rates  between  different  specific 
points.  A  scale  of  maximum  mileage  rates 
was  established,  and  the  carriers  aJCected 
thereby  were  left  to  adjust  their  rates  within 
the  maximum  so  established. 

It  is  well  here  to  explain  that  by  class 
commodities  are  meant  commodities  carried 
under  class  rates.  In  the  state  of  Washing- 
ton these  classes  are  principally  of  ten  sorts, 
in  each  of  which  many  different  commodities 
are  assigned.  A  given  rate  is  fixed  for  the 
first  class,  and  the  others  are  based  on  a  per- 
centage of  the  first  class  rate ;  the  rate  grow- 
ing less  as  the  scale  descends.  All  commod- 
ities, however,  are  not  thus  classified.  Dis- 
tinct rates  are  established  for  commodities 
which  move  regularly  in  large  quantities, 
such,  for  instance,  as  hay,  grain,  coal,  lum- 
ber, etc.,  carried  in  car  load  lots.  The  class 
rates  are  intended  to  cover  principally  goods 


handled  by  Jobbers  In  commercial  centers, 
and  Include  such  commodities  as  {groceries, 
hardware,  dry  goods,  and  the  principal  man- 
ufactured articles.  The  question  here  in- 
volves class  rates  only. 

The  order  of  the  Commission  affected  the 
freight  charges  of  both  the  Greath  Northern 
Railway  Company  and  the  Northern  Pacific 
Railway  Company.  Prior  to  the  time  the 
order  went  into  effect  these  companies  had 
uniform  rates  from  the  principal  shipping 
points  on  Puget  Sound  to  the  various  points 
lu  the  eastern  part  of  the  state.  The  Great 
Northern  Railway  Company,  however,  has 
much  the  shorter  line  across  the  state,  and 
its  mileage  became  a  controlling  factor  In 
fixing  the  rates  under  the  Commission's  or- 
der. By  the  lines  of  the  Great  Northern 
Railway,  the  distance  from  Tacoma  to  Spo- 
kane, is  377  miles,  and  from  Seattle  to  Spo- 
kane it  is  339  miles.  By  the  Northern  Pa- 
cific Railway  Company's  line,  the  distance 
from  Tacoma  to  Spokane  1b  395.1  miles,  and 
from  Seattle  to  Spokane  it  is  398.6  miles. 
The  order  of  the  Commission  permitted  a 
maximum  rate  on  commodities  falling  within 
the  first  class,  based  on  the  mileage  of  the 
Great  Northern  Railway  Company,  of  $1.07 
per  hundred  pounds  between  Tacoma  and  Spo- 
kane, and  1.99  per  hundred  pounds  between 
Seattle  and  Spokane ;  while  a  rate  based  on 
the  mileage  of  the  Northern  Pacific  Railway 
Company  between  the  same  points  would 
permit  a  charge  of  $1.10  per  hundred  pounds. 
Since  the  dty  of  Spokane  was  also  made  by 
the  order  a  "Jobbing  center"  the  shorter 
mileage  of  the  Great  Northern  Company  af- 
fected the  rates  to  the  various  points  in  the 
territory  surrounding  that  dty,  although  not 
reached  by  the  Great  Northern  lines,  but 
which  are  reached  by  the  lines  of  the  North- 
em  Pacific  Company.  The  relative  situation 
is  shown  on  the  rough  sketch  following: 
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On  the  going  into  effect  of  the  Commls- 
Blon'8  order,  the  Great  Northern  Railway 
Company  readjusted  Its  class  rates  to  the 
maximum  permitted  by  the  order,  making  the 
first  class  rate  107  cents  per  hundred  pounds 
for  all  freight  originating  at  Tacoma,  and  99 
cents  per  hundred  pounds  for  all  freight  orig- 
inating at  Seattle.  On  readjusting  its  rates, 
the  Northern  Padflc  Rallwaiy  Company  dis- 
regarded its  own  mileage,  and  based  its  rates 
on  the  mileage  of  the  Great  Northern  Rail- 
way Company,  also  making  a  rate  of  107 


cents  per  hundred  pounds  for  all  freight  orig- 
inating at  Tacoma,  and  99  cents  per  hundred 
pounds  for  all  freight  originating  at  Seattle, 
although,  as  we  have  shown,  the  actual  dis- 
tance orer  its  lines  is  greater  between  Seat- 
tle and  Spokane  than  it  is  between  Tacoma 
and  Spokane.  This  difference  in  the  ratei 
between  the  principal  points  named  also  com- 
pelled a  difference  in  the  rates  between  Seat- 
tle and  Tacoma  and  the  places  surround- 
ing Spokane.  These  differences  are  showa 
in  the  following  table: 


DiBtaoces 

Class 

Rates   per   One   Hundred  Poonda. 

To 

From      Miles 

1 

2 

8 

4 

6 

A 

B 

C 

D 

O 

Tardley 

Tacoma    398.6 

Seattle      402.1 

Difference  favur  Seattle 

110 
109 

1 

94 
93 

1 

77 
76 

1 

66 

66 

1 

66 

66 

0 

66 

66 

0 

44 

44 
0 

83 

33 

0 

28 

28 

0 

22 

22 

0 

Spokane 

Tacoma    395.1 

Seattle      308.6 

Difference  favor  Seattle 

107 

99 

8 

91 

84 
7 

76 

69 

6 

64 

59 

6 

64 
60 

4 

64 
50 

4 

43 

40 

8 

32 

80 

2 

27 

25 

2 

21 
20 

1 

Wins 

Tacoma    388.5 
Seattle      302. 
Difference  tavor  Seattle 

107 

99 

8 

91 

84 

7 

75 

69 

6 

64 

69 

6 

64 
60 

4 

64 
60 

4 

48 

40 

8 

82 

80 

2 

27 

25 

2 

21 

20 

1 

Marshall 

Tacoma    386.8 

SeatUe       380.3 

Difference  favor   Seattle 

107 
00 

8 

91 

84 
7 

76 

69 

6 

64 

69 

6 

S4 
60 

4 

64 

60 

4 

43 

40 

8 

82 

30 

2 

27 

26 

2 

21 
20 

1 

Cheney 

Tacoma    378.5 
Seattle      882. 
Difference  favor  Seattle 

107 

99 

8 

91 

84 

7 

76 

69 

6 

64 

59 

6 

64 
60 

4 

64 
60 

4 

43 

40 

3 

32 

30 

2 

27 

25 

2 

21 
20 

1 

Midway 

Tacoma    373.6 

SeatUe      377.1 

Difference  favor  Seattle 

106 
99 

7 

90 

84 

6 

74 

69 

6 

64 

69 

6 

63 

60 

3 

68 

60 

42 

40 

2 

32 

80 

2 

27 

25 

2 

21 
20 

1 

Tyler 

Tacoma    367.9 

Seattie      371.4 

Difference  favor  Seattle 

105 

89 

6 

89 

84 
6 

74 

69 

6 

63 
69 

4 

63 

60 

3 

63 

60 

3 

42 

40 

2 

32 

30 

2 

26 

25 

1 

21 
20 

1 

Fishtrap 

Tacoma    364. 
Seattle      367.5 
Difference  favor   Seattle 

104 

99 

6 

88 
84 

4 

73 
69 

4 

62 

59 

3 

52 

50 

2 

62 

50 

2 

42 

40 

2 

81 

30 

1 

26 
25 

1 

21 

20 

1 

KUne 

Tacoma    358.9 

Seattle      362.4 

Difference  favor  Seattle 

103 
99 

4 

88 

84 

4 

72 

69 

3 

62 

69 

3 

62 

60 
2 

62 

50 

2 

41 
40 

1 

81 
30 

1 

26 

26 

1 

21 
20 

1 

Sprague 

Tacoma    353.7 

Seattle      357.2 

Difference   favor   Seattle 

102 

99 

3 

87 

84 

3 

71 

69 

2 

61 

59 

2 

61 
50 

1 

61 

60 

1 

41 

40 

1 

1 

20 
26 

1 

20 

20 

0 

Concord 

Tacoma    349.5 
Seattle      353. 
Difference  favor  Seattle 

101 

99 

2 

80 

84 

2 

71 

69 

2 

61 

69 

2 

51 

60 

1 

61 
50 

1 

40 

40 

0 

30 

30 

0 

26 

26 

0 

20 

20 

0 

Keystone 

Tacoma    343.9 

Seattle       347.4 

Difference  favor   Seattle 

100 
99 

1' 

85 

84 

1 

70 
69 

1 

60 

59 

1 

50 

50 

0 

50 

50 

0 

40 

40 

0 

30 
30 

0- 

25 

25 

0 

20 

20 

0 

Dynamite 

Tacoma    391.1 

Seattle      304.6 

Difference  favor  Seattle 

107 

99 

8 

91 

84 
7 

75 

69 

6 

64 

69 
5 

64 

5U 

4 

54 

50 

4 

43 

40 

3 

32 

SO 

2 

27 

26 

2 

21 
20 

1 

Spangle 

Tacoma    307. 
Seattle      400.5 
Difference  favor   Seattle 

107 

99 

8 

91 

84 

7 

75 

60 

6 

64 

50 

5 

54 

50 

4 

54 

50 

4 

43 

40 

3 

32 

80 

2 

27 

25 

2 

21 

20 

1 

Freedom 

Tacoma 
Seattle 
Difference  favor  Seattle 

107 
99 

8 

91 

84 

7 

76 

69 
6 

64 

59 

5 

64 

60 

4 

64 

60 

4 

43 

40 

3 

32 

30 

2 

27 

25 

2 

21 
20 

1 

Plaza 

Tacoma    405.2 
Seattle 
Difference  favor   Seattle 

107 

09 

8 

91 

84 
7 

75 

64 

69 

5 

54 

60 

4 

54 
50 

4 

43 

40 

8 

2 

27 

25 

2 

21 

20 

1 

North   Phte 

Tacoma    400.1 

Seattle      412.6 

Difference  favor   Seattle 

107 

09 

8 

91 
84 

7 

75 

60 

6 

64 

59 

6 

64 
60 

4 

54 
50 

4 

43 

40 

3 

32 

80 

2 

27 

25« 

2 

21 
20 

1 

Ronila 

Tacoma     412.4 

Seattle      415.0 

Difference  favor  Seattle 

107 

99 

8 

91 

84 
7 

75 

69 

6 

64 

69 

6 

64 
50 

4 

64 
60 

4 

43 

40 

3 

32 

30 

2 

27 

25 

2 

21 
20 

1 
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DiBtasees 

Class 

Rates  per  One  Hundred  Pounds 

To 

From       Miles 

1 

2 

8 

4 

5 

A 

B 

0 

D 

K 

BroadTlew 

Tacoma    413.8 

SeatUe      417.3 

Difference  favor  Seattle 

107 

86 

8 

91 

84 

7 

76 

68 

6 

64 

68 

6 

64 
60 

4 

64 
60 

4 

43 

40 

8 

32 

80 

2 

27 

26 

2 

21 
20 

1 

Donahm 

Taooma    414.4 

Seattle      417.9 

Difference  favor  Seattle 

107 

99 

8 

91 

84 
7 

76 

69 

6 

64 

69 

6 

64 
60 

4 

54 
60 

4 

48 

40 

8 

32 

30 

2 

27 

25 

2 

21 
20 

1 

McCoy'i 

Tacoma    417.6 

Seattle      421.1 

Difference  favor  Seattle 

107 

99 

8 

81 
84 

7 

76 

69 

6 

64 

59 

6 

54 

60 

4 

64 
60 

4 

43 

40 

8 

82 

30 

2 

27 

26 

2 

21 
20 

1 

Oak^adale 

Tacoma    423.3 

Seattle      426.8 

Difference  favor   Seattle 

107 

99 

8 

91 

84 

7 

76 

68 

6 

64 

59 

6 

54 
6U 

4 

64 
60 

4 

43 

40 

8 

82 

80 

2 

27 

25 

2 

21 
20 

1 

KellT** 

Tacoma    426. 
Seattle      429.6 
Difference  favor   Seattle 

107 
99 

8 

91 

84 
7 

76 

69 

6 

64 

68 

6 

64 

60 

4 

64 

60 

4 

48 

40 

8 

82 

30 

2 

27 

25 

2 

21 
20 

1 

Belmont 

Tacoma    428.6 

Seattle      432.1 

Difference  favor  Seattle 

107 

99 

8 

91 

84 

7 

75 

68 

6 

64 

69 

6 

64 
60 

4 

64 
60 

4 

43 

40 

8 

82 

30 

2 

27 

26 

2 

21 
20 

1 

Haysfields 

Tacoma    432.1 

Seattle      436.6 

Difference  favor  Seattle 

107 

99 

8 

91 

84 

7 

75 

69 

6 

64 

69 

6 

64 
60 

4 

64 
60 

4 

48 

40 

8 

82 

80 

2 

27 

26 

2 

21 
20 

1 

Fanatngton 

Tacoma    4S4.1 

Seattle      437.8 

Difference  favor   Seattle 

107 
99 

8 

91 

84 

7 

76 

69 

6 

64 

68 

6 

64 
60 

4 

64 

60 

4 

48 

40 

8 

32 

SO 

2 

27 

26 

2 

21 

20 

1 

Eden 

Tacoma    432.9 

Seattle      436.4 

Difference  favor  Seattle 

107 

99 

8 

91 

84 
7 

76 

69 

6 

64 

68 

5 

64 

60 

4 

64 
60 

4 

43 

40 

8 

32 

80 

2 

27 

25 

2 

21 
20 

1 

Garfield 

Tacoma    4.'55.1 

Seattle      438.6 

Difference  favor  Seattle 

107 
89 

8 

91 

84 

7 

76 

69 

6 

64 

69 

6 

54 
60 

4 

64 
60 

4 

43 

40 

8 

32 

80 

2 

27 

25 

2 

21 

20 

1 

Cedar  Greek 

Tacoma    438.7 

Seattle      442.2 

Difference   favor   Seattle 

107 

105 

2 

91 

88 
2 

76 

74 

1 

64 
63 

1 

64 

63 

1 

64 
63 

1 

43 

42 

1 

82 

82 

0 

27 
26 

1 

21 

21 

0 

Palooae 

Tacoma    444.7 

Seattie      448.2 
Difference   favor   Seattle 

107 

105 

2 

91 

89 

2 

75 
74 

1 

64 
63 

1 

54 
63 

1 

54 

53 

1 

43 
42 

1 

32 

32 

0 

27 
26 

1 

21 

21 

0 

FaUon'a 

Tacoma    451.3 

Seattle      454.8 

Difference  favor  Seattle 

107 

105 

2 

91 

89 

2 

76 
74 

1 

64 
63 

1 

54 

54 
63 

1 

43 
42 

1 

32 

32 

0 

27 
26 

1 

21 

21 

0 

Wbelan 

Tacoma    458.1 

Seattle      469.8 

Difference  favor   Seattle 

107 

105 

2 

91 

8ft 
2 

75 

74 

1 

64 

63 

1 

54 
63 

1 

54 
53 

1 

43 
42 

1 

32 

32 

0 

27 

26 

1 

21 

21 

0 

Pnllman  Spar 

Tacoma    469.3 

Seattle      4628 

Difference   favor   Seattle 

107 

105 

2 

81 

1 

75 

74 

1 

64 
63 

1 

64 

63 
1 

64 
53 

1 

43 
42 

1 

32 

32 

0 

27 
26 

1 

21 

21 

0 

Pullman  Jet 

Tacoma    462.7 

Seattle      4e«.2 

Difference   favor   Seattle 

107 

105 

2 

91 

89 

2 

75 

74 

1 

64 
63 

1 

64 
53 

1 

64 
63 

1 

43 
42 

1 

32 

32 

0 

27 
26 

1 

21 

21 
0 

After  the  tariff  schedule  had  been  put  In- 
to effect,  the  transportation  bureau  of  the 
Tacoma  Commercial  Club  complained  to  the 
Pobllc  Service  ConmaiBsion  coucemlng  it,  al- 
leging that  the  rates  prescribed  gave  an  un- 
due and  unreasonable  preference  and  advan- 
tage with  respect  to  the  transportation  of 
class  commodities  to  the  manufacturers,  Job- 
bers, and  wholesale  dealers  of  Seattle  over 
like  mannfactnreis.  Jobbers,  and  wholesale 
dealers  of  Tacoma.  A  citation  was  Issued 
to  the  railroad  company  directing  It  to  an- 
swer the  complaint,  and  thereafter  a  hearing 
was  had.  which  resulted  in  an  order  directing 
tliat  the  class  rates  between  Seattle  and  Ta- 
coma, rest>ectlvely,  and  the  points  named  in 
the  foregoing  table  be  equalized,  so  that  the 

138  P.— 18 


class  rates  from  Tacoma  thereto  should  not 
be  greater  than  the  class  rates  thereto  from 
Seattle.  From  this  order,  an  appeal  was 
taken  to  the  superior  conrt  of  Pierce  county, 
where  the  order  was  affirmed.  The  present 
appeal  is  from  the  Judgment  of  the  last-named 
court  affirming  the  order. 

The  section  of  the  statute  upon  which  the 
Commlasion  based  its  order  is  found  in  the 
Public  Service  Commission  Law,  and  reads 
as  follows:  "Sec.  21.  No  common  carrier 
shall  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  any  person 
or  corporation  or  to  any  locality  or  to  any 
particular  description  of  traffic  in  any  respect 
whatsoever,  or  subject  any  particular  person 
or.  corporation  or  locality  or  any  iwrticular 
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descrlptloD  of  traffic,  to  any  undue  or  nn- 
reasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever."  Section  21,  Laws  1911, 
p.  535. 

The  appellant  contends  that  this  section  la 
not  applicable  to  the  facts  shown  in  the  pres- 
ent record.  It  contends  that  the  prohibition 
therein  is  directed  against  undue  and  unrea- 
sonable preferences  and  advantages  to  one 
locality  over  another  voluntarily  and  wrong- 
fully given  by  the  carrier,  and  do  not  relate 
to  such  preferences  and  advantages  as  are 
forced  upon  the  carrier  in  the  necessary  com- 
petition for  business ;  and  it  argues  that  its 
act  in  fixing  a  lower  class  rate  for  freight 
from  Seattle  to  the  points  named  in  Its  sched- 
ule than  It  granted  to  Tacoma  was  not 
voluntary  or  wrongful,  since  It  was  forced 
to  do  so  In  order  to  meet  the  schedule  of  a 
competing  carrier,  else  abandon  the  carrying 
business  to  the  points  named  for  freight 
originating  at  Seattle.  It  calls  attention, 
also,  to  the  fact  that  its  class  rates  as  fixed 
by  its  schedules  are  within  the  maximum 
rates  permitted  by  the  Public  Service  Com- 
mission in  its  distributive  rate  order,  and 
that  they  are  not  by  the  complainants  con- 
tended to  be  other  than  Just  and  reasonable 
rates. 

In  support  of  its  contentions,  the  appellant 
cites  and  relies  chiefly  on  the  case  of  Bjast 
Tenn.,  etc.,  Ry.  Co.  v.  Interstate  Com.,  181 
U.  S.  1,  21  Sap.  Ct  616,  45  L.  Ed.  719.  In 
that  case  It  appears  that  the  board  of  trade 
of  Chattanooga,  Tenn.,  a  chartered  corpora- 
tion, petitioned  the  Interstate  Commerce 
Commission  for  relief  under  the  act  to  regu- 
late commerce.  The  defendants  the  East 
Tennessee,  Virginia  &  Georgia  Railway  and 
numerous  other  rail  and  steamship  compa- 
nies were  alleged  to  be  common  carriers,  sub- 
ject to  the  act  to  regulate  commerce,  ani 
engaged  in  the  transportation  of  freight  from 
*  Boston,  New  York,  Philadelphia,  Baltimore, 
and  other  places  on  the  Eastern  seaboard  to 
Chattanooga,  Nashville,  and  Memphis,  in  the 
state  of  Tennessee,  and  that  they  conveyed 
freight  from  the  points  named  on  the  East- 
em  seaboard  through  and  beyond  Chattanoo- 
ga to  Nashville  and  Memphis  for  a  lesser 
rate  to  such  long  distance  points  than  was 
charged  by  them  for  like  freight  to  Chat- 
tanooga, the  shorter  distance.  This,  It  was 
averred,  was  In  violation  of  the  provisions 
of  the  commerce  act  prohibiting  a  greater 
charge  for  a  shorter  than  for  a  longer  haul, 
and  also  a  violation  of  the  further  provisions 
of  the  act  forbidding  the  giving  of  undue  and 
unreasonable  preferences.  The  defendants 
named  defended  on  the  ground  that  a  certain 
other  carrier  had  put  in  rates  to  Nashville 
from  the  seaboard  points  named  which  were 
less  than  the  defendants'  rates,  and  that  they 
had  been  Compelled  to  lower  their  own  rates 
to  that  point  in  order  to  participate  in  the 
Nashville  business.  The  Commission  held 
that  their  action  in  so  doing  was  in  violation 


of  the  commerce  act,  and  entered  an  order 

forbidding  the  UefendHnts  to  chMrge  a  greater 
compensation  for  the  shorter  distance  to 
Chattanooga  than  was  charged  by  them  for 
the  longer  distances  to  Nashville  and  Mem- 
phis. This  order  was  affirmed  in  the  Circuit 
Court  of  the  United  States,  In  which  an  ac- 
tion was  begun  to  enforce  the  order  of  the 
Commission  (86  Fed.  107),  and  on  appeal  was 
affirmed  by  the  Circuit  Court  of  Appeals  for 
the  Sixth  arcuit  (99  Ted.  62,  39  a  a  A. 
413).  On  appeal  to  the  Supreme  Court  how- 
ever, the  order  was  reversed,  on  the  ground 
that  the  competition  complained  of  by  the 
defendants  Justified  a  greater  charge  for  the 
shorter  than  the  longer  haul,  and  consequent- 
ly did  not  constitute  an  unlawful  discrimina- 
lion.  In  the  course  of  the  opinion  the  court, 
after  reciting  the  arguments  used  by  the 
Ck)mmissloners  in  support  of  their  order,  and 
quoting  excerpts  from  the  earlier  cases  of  the 
Supreme  Court  thought  to  sustain  It,  used 
this  language:  "It  is  not  difficult  to  perceive 
the  origin  of  the  fallacy  upon  which  the  c<m- 
tention  rests.  It  is  found  In  blending  the 
third  and  fourth  sections  in  such  a  manner 
as  necessarily  to  destroy  one  by  the  other, 
instead  of  construing .  them  so  as  to  cause 
them  to  operate  harmoniously.  In  a  supposed 
case  when,  in  the  first  Instance,  upon  an  is- 
sue as  to  a  violation  of  the  fourth  section  of 
the  act,  it  Is  conceded  or  established  that  the 
rates  charged  to  the  shorter  distance  point 
are  Just  and  reasonable  in  and  of  themselves, 
and  it  is  also  shown  that  the  lesser  rate 
charged  for  the  longer  haul  is  not  wholly 
unremuneratlve,  and  has  been  forced  upon 
the  carriers  by  competition  at  the  longer  dis- 
tance point,  it  must  result  that  a  discrimina- 
tion springing  alone  from  a  disparity  in  rates 
cannot  be  held.  In  legal  effect,  to  be  the  volun- 
tary act  of  the  defendant  carriers,  and  as  a 
consequence  the  provisions  of  the  third  sec- 
tion of  the  act  forbidding  the  making  or  giv- 
ing of  an  undue  or  unreasonable  preference 
or  advantage  will  not  apply.  The  prohibition 
of  the  third  section,  when  that  section  Is  con- 
sidered In  Its  proper  relation.  Is  directed 
against  unjust  di3criminaU<Hi  or  undue  pref- 
erence arising  from  the  voluntary  and 
wrongful  act  of  the  carriers  complained  of 
as  having  given  undue  preference,  and  does 
not  relate  to  acts  the  result  of  conditions 
wholly  b^ond  the  control  of  such  carriers. 
And  special  attention  was  directed  to  this 
view  in  the  Beblmer  Case,  in  the  passage 
which  we  have  previously  excerpted.  To 
otherwise  construe  the  statute  would  involve 
a  departure  from  its  plain  langruage,  and 
would  be  to  confound  cause  with  effect  For, 
if  the  preference  occasioned  in  favor  of  a 
particular  place  by  competition  there  gives 
rise  to  the  right  to  charge  the  lesser  rate 
to  that  point  it  cannot  be  that  the  availing  of 
this  right  Is  the  cause  of  the  preference;  and 
especially  is  this  made  clear  in  the  case  sup- 
posed, since  It  Is  manifest  that  forbidding  ibe 
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carrier  to  meet  tbe  comi)etltlon  would  not  re- 
moye  the  discrimination.  Tbe  only  principle 
by  which  it  is  possible  to  enforce  the  whole 
statute  is  the  construction  adopted  by  tbe 
previous  opinions  of  this  court;  that  Is,  that 
competition  which  is  real  and  snbstantial, 
and  exercises  a  potential  influence  on  rates 
to  a  particular  point,  brings  Into  play  the 
dissimilarity  of  drcnmstance  and  condition 
provided  by  the  statute,  and  Justifies  the  les- 
"Ser  charge  to  the  more  distant  and  competi- 
tive point  than  to  the  nearer  and  noncom- 
petitive place,  and  that  this  right  is  not  de- 
stroyed by  the  mere  fact  that  Incidentally  the 
lesser  charge  to  the  competitive  point  may 
seemingly  give  a  preference  to  that  point,  and 
the  greater  rate  to  the  noncompetitive  point 
may  apparently  engender  a  discrimination 
against  it  We  say  seemingly  on  the  one 
band  and  apparently  on  the  other,  because  In 
the  supposed  cases  the  preference  is  not 
'undue'  or  the  discrimination  'unjust.'  This 
is  clearly  so  when  it  is  considered  that  the 
lesser  charge  upon  which  both  the  assump- 
tion of  preference  and  discrimination  Is  predi- 
cated is  sanctioned  by  the  statute,  which 
causes  tbe  competition  to  give  rise  to  the 
right  to  make  such  lesser  charge.  Indeed, 
the  findings  of  fact  made  by  tbe  Commis- 
sion in  this  case  leave  no  room  for  tbe  con- 
tention that  either  undue  preference  In  favor 
of  Nashville  or  unjust  discrimination  against 
Chattanooga  arose  merely  from  the  act  of  the 
carriers  in  meeting  the  competition  existing 
at  Nashville.  The  Commission  found  that, 
if  tbe  defendant  carriers  had  not  adjusted 
their  rates  to  meet  the  competitive  condi- 
tion at  Nashville,  the  only  consequence  would 
have  been  to  deflect  tbe  traffic  at  the  reduced 
rates  over  other  lines.  From  this  it  follows 
that,  even  although  the  defendant  carriers 
had  not  taken  tbe  dissimilarity  of  circum- 
stance and  condition  into  view,  and  had  con- 
tlnued  their  rates  to  Nashville  just  as  if  there 
had  been  no  dissimilarity  of  circumstance 
and  condition,  the  preference  in  favor  of 
Nashville  growing  out  of  the  conditions' there 
existing  would  have  remained  in  force,  and 
hence  the  discrimination  which  thereby  arose 
against  Chattanooga  would  have  likewise 
continued  to  exist  In  other  words,  both 
Nashville  and  Chattanooga  would  have  been 
exactly  in  tbe  same  position  if  tbe  long  and 
short  haul  clause  had  not  been  brought  into 
play." 

It  has  seemed  to  us,  however,  that  this 
case  is  not  in  point  on  the  question  now  be- 
fore us.  In  the  first  place  it  will  be  observ- 
ed from  the  language  of  tbe  opinion  that  the 
decision  is  made  to  rest  largely,  if  not  en- 
tirely, on  that  clause  of  tbe  long  and  short 
haul  section  of  the  commerce  act  confining 
the  operation  of  the  section  to  hauls  "under 
substantially  similar  circumstances  and  con- 
ditions," which  has  since  been  eliminated  by 
an  amendment  to  the  act,  and  which  never 
had  any  place  in  the  simiUi^  section  contain- 
ed in  our  own  act    The  change  in  tbe  statute 


in  this  respect  was  material.  As  the  statute 
read  at  tbe  time  of  the  decision,  greater 
compensation  for  shorter  than  longer  hauls 
were  prohibited  only  in  cases  where  the  cir- 
cumstances and  conditions  were  substantially 
similar;  now  such  charges  were  prohibited 
under  all  circumstances  and  conditions,  ex- 
cept where  specially  permitted  by  the  Com- 
mission. This,  it  seems  to  us,  is  sufficient 
in  itself  to  render  it  doubtful  whether  the 
court  would,  should  a  similar  question  be 
presented  to  It  for  adjudication,  regard  tbe 
decision  as  authority  upon  tbe  question.  In  . 
the  second  place  the  facts  of  the  cases  are 
not  the  same.  In  that  case  all  shippers  of 
freight  were  treated  alike ;  aU  could  ship  to 
Chattanooga  at  one  price,  and  all  to  Nash- 
ville at  one  price,  tbe  consumer  only  to  be  af- 
fected because  of  tbe  higher  rate  to  Chat- 
tanooga than  to  Nashville.  In  the  case  be- 
toifi  us  the  discrimination  is  made  at  the 
point  of  origin  of  the  shipment,  and  is  made 
between  shippers  of  freight  shipping  wholly 
over  tbe  lines  of  the  company  making  the 
discrimination,  where  the  distances  are  prac- 
tically the  same,  and  where  no  structural,  op- 
erative, or  other  conditions  Intervene  which 
make  tbe  cost  of  haul  greater  from  tbe  one 
point  than  from  the  other. 

We  think,  therefore,  that  we  may  treat  the 
question,  then,  as  one  of  first  Impression, 
and,  doing  so,  it  remains  to  inquire  whether 
there  is  a  just  cause  for  the  discrimination 
of  which  complaint  1b  made.  By  tbe  section 
of  the  Public  Service  Commission  Law  above 
quoted,  carriers  are  forbidden  to  make  or 
give  undue  or  unreasonable  preferences  or 
advantages  to  any  person,  or  to  any  locality, 
or  to  any  particular  description  of  traffic 
This  means  that  a  community  is  entitled  to 
something '  more  at  tbe  hands  of  the  carrier 
than  a  mere  reasonable  rate,  for  rates  must 
not  only  be  reasonable  In  and  of  themselves, 
but  they  must  be  relatively  reasonable;  the 
duty  Imposed  is  to  give  equal  treatment  to 
all  shippers,  whatever  their  relative  situa- 
tion, so  long  as  tbe  differences  do  not  un- 
equally affect  the  carrier.  Carriers  are  not, 
of  course,  compelled  to  equalize  natural  dis- 
advantages, such,  for  example,  as  arise  from  - 
unequal  length  of  haul,  cost  of  production  - 
of  tbe  articles  shipped,  or  tbe  like;  the  pro- 
hibition only  militates  against  discrimina- 
tion where  the  conditions  are  like  or  similar. 
As  we  have  said,  there  Is  no  structural  or 
operative  differences  which  would  favor  a 
haul  from  Seattle  to  the  shipping  points 
named  over  a  haul  from  Tacoma  to  the  same 
points.  Indeed,  tbe  differences,  if  any  exist, 
lie  in  favor  of  Tacoma,  as  tbe  haul  from  that 
place  to  the  points  named  is  slightly  less  in 
distance  tban  is  tbe  haul  from  Seattle.  The 
claim  of  right  made  by  the  appellant  to 
make  a  less  rate  from  Seattle  to  these  points 
than  is  made  from  Tacoma  rests  entirely  on 
the  fact  that  a  competitor  had  made  such  a 
less  rate,  and  that  It  was  compelled  to  meet 
this  rate,  or  else  lose  tbe  traffic  originating 
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at  tbat  point  Ii  this  reason  sofficient? 
Aside  from  the  general  question.  It  seems  to 
us  that  the  record  demonstrates  tbat  In  the 
particular  case  it  is  not  Were  the  city  of 
Seattle  a  city  of  minor  importance  as  a 
manufacturing  and  distributing  point,  and 
Its  shipments  inconsequential,  ~  there  would 
doubtless  be  some  merit  In  the  claim.  But 
the  contrary  is  the  fact  The  record  made  by 
the  Commission  abundantly  shows  that  Se- 
attle is  one  of  the  principal  distributing 
points  on  the  Northwest  coabt,  and  that  its 

•manufacturers  and  Jobbers  enter  Into  active 
competition  with  the  manufacturers  ana  job- 
bers of  Tacoma  and  elsewhere  for  the  trade 
of  the  markets  named.  The  record  shows, 
also,  that  the  commodities  usually  carried 
under  class  rates  are  handled  by  the  jobbers 
and  manufacturers  at  a  close  margin  of 
profit,  and  that  the  differential  in  rates  made 
In  this  Instance  Is  sufficiently  great  to  drive 
the  Tacoma  jobbers  and  manufacturers  from 
these  markets  named.  This  being  true,  the 
appellant  railway  can  derive  no  profit  be- 
cause of  the  higher  rate  from  Tacoma.  It 
will  still  do  the  hauling  on  this  class  of 
goods  at  Seattle  rate;  but  it  will  haul  all 
of  them  from  Seattle,  Instead  of  dividing  the 
haul  between  the  two  cities  as  It  had  for- 
merly done.  This  Is  discrimination  without 
justification,  and  is  both  unreasonable  and 
unlawful. 

But  we  think  a  judgment  affirming  the 
Commission's  order  may  rest  on  broader 
grounds.  We  think  the  section  of  the  stat- 
ute forbidding  a  carrier  from  giving  undue 
and  unreasonable  preferences  or  advantages 
to  persons,  localities,  or  particular  descrip- 
tions of  traffic  must  apply  in  all  instances 
where  no  transportation  differences  inter- 
vene, regardless  of  the  question  whether  the 
person,  locality,  or  description  of  traffic  is 
affected  by  the  competition  of  a  rival  car- 
rier or  not  If,  to  take  the  present  instance^ 
the  Northern  Pacific  Railway  Company  may 
lawfully  discriminate  between  Seattle  and 
Tacoma  in  its  freight  charges  between  these 
points  and  the  points  of  consumption,  it  may 
on  the  same  principle  lawfully  discriminate 

.between  shipments  originating  wholly  In  Se- 
attle. It  may  make  one  rate  for  a  Seattle 
shipper  whose  shipping  warehouse  is  acces- 
sible to  the  Great  Northern  Railway  Com- 
pany, and  another  and  higher  rate  to  the 
same  point  for  a  shipper  whose  warehouse 
is  not  so  accessible.  And  since  the  rates  of 
its  rival  are  alone  to  be  considered,  no  rea- 
son can  be  suggested  why,  under  the  same 
rule,  varying  rates  for  different  shippers 
might  pot  be  made  owing  to  the  accessibility 
of  the  point  of  origin  of  the  shipment  to  the 
rival  railway  company's  lines.  It  seems  to  us 
tbat  this  cannot  be  the  purport  of  the  legis- 
lative enactment  The  only  alternative  rule, 
then,  is  to  require  equal  treatment  for  all  per- 
sons, localities,  and   descriptions  of   traffic 


whose  relatlonfl  to  the  shipping  carrier  are 
like  and  similar.  The  order  of  the  Commission 
in  the  case  before  us  exacts  no  more  tban 
this,  and  should  be  affirmed. 
It  will  be  so  ordered. 

CROW.   C.   J.,   and   MAIN,   ELLIS,   and 
MORRIS.  JJ..  concur. 


(78  WMh.  1) 

SEYMOUR  T.  JAFTEL 

(Snpreme  Court  of  Washington.    Feb.  6,  1914.) 

Vkndob  and  Pcbchassr  (I  351*>— Contract 

— Vendob's  Bbeach — Dauaoks. 

Where  a  vendor  is  unable  to  make  a  con- 
veyance through  failure  of  title,  but  without  any 
Intentional  fault  or  wrongdoing,  the  purchaser 
cannot  recover  damages  for  loss  of  liis  bargain, 
but  the  measure  of  bis  damages  is  the  pur^aae 
money  paid,  it  any,  with  interest,  or  nominal 
damage*  where  no  payments  have  l)een  made. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  U  1017,  1047-1058;  Dea 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  MltcheU  GllUam, 
Judge. 

Action  by  William  W.  Seymour  against 
Joseph  L.  Jaffe.  Judgment  for  plaintiff  for 
less  than  the  relief  demanded,  and  he  ap- 
peals   Affirmed. 

T.  U  Stiles,  of  Tacoma,  for  appellant  C 
H.  Winders,  of  Seattle,  for  respondent 

MAIN.  J.  The  purpose  of  tbla  action  was 
to  recover  damages  for  breach  of  a  contract 
to  convey  real  estate,  and  to  recover  certain 
sums  paid  upon  the  purchase  price  and  for 
taxes.  Prior  to  September  7,  1907,  Lonla 
Jaffe  died  testate,  seised  of  certain  real  es- 
tate. He  left  surviving  him  his  wife,  Johan- 
na Jaffe,  who  was  named  as  executrix  of  his 
will,  and  eight  children,  one  of  whom  is  the 
defendant,  Joseph  L.  Jaffe.  On  or  about  the 
date  above  mentioned  the  plaintiff,  through 
an  agent,  sought  to  purchase  tliis  real  es- 
tate from  the  defendant  The  agent  was  ad- 
vised by  the  defendant  tbat  the  property  be- 
longed to  his  father's  estate,  but,  believing 
that  he  had  authority  from  his  mother  and 
brothers  and  sisteia  to  contract  for  the  sale 
thereof,  on  that  date  contracted  in  writing 
for  a  consideration  of  $1300  to  sell  and  con- 
vey to  the  plaintiff,  by  a  good  and  sufficient 
deed  free  and  clear  of  all  Incumbrances  and 
taxes,  tbe  property.  The  plaintiff  paid  to 
the  defendant  upon  the  purchase  price  the 
sum  of  $300.  It  was  understood  that  a  deed 
for  the  premises  should  be  procured  as  soon 
as  practicable.'  The  will  of  Louis  Jaffe  had 
not  at  this  time  been  admitted  to  probate^ 
Thereafter  the  defendant  procured  from  Jo- 
hanna Jaffe,  who  was  executrix,  a  deed  to 
the  premises,  and  tendered  it  to  tbe  plain- 
tiff, who  refused  to  accept  the  same.  There- 
after the  will  was  admitted  to  probate,  and 
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the  estate  dnly  administered  and  settled.  A 
flnal  decree  of .  distribution  was  entered  on 
November  13,  1909,  wherein  it  was  adjudged 
tbat  the  real  estate  was  the  community  prop- 
erty of  the  deceased  and  Johanna  JafTe,  his 
wife ;  that  she  was  the  owner  of  an  undivid- 
ed one-half  thereof,  as  her  community  Ihter- 
est,  and,  as  devisee,  was  entitled  to  have, 
hold,  and  enjoy  the  remaining  half  thereof 
during  her  natural  life,  subject  to  the  pay- 
ment of  a  certain  life  annuity  in  the  sum  of 
$100.  Thereupon  the  delSendant  procured 
from  Johanna  JafTe  a  deed.  In  her  own  name, 
for  the  premises,  in  which  he  himself  Joined, 
and  in  good  faith  endeavored  to  procure  the 
execution  of  a  deed  by  the  other  children, 
but  they  refused  to  JoIe  in  the  conveyance. 
The  annuitant  was  still  living',  and  the  annui- 
ty was  not  extinguished.  The  defendant  ten- 
dered this  deed  to  the  plaintifT,  which  was  re- 
fused as  not  complying  with  the  contract 
The  plaintltr  at  aU  times  was  ready,  able,  and 
willing  to  pay  the  balance  of  the  purchase 
price  for  the  premises.  In  accordance  with 
the  terms  of  the  contract  he  paid  the  taxes 
upon  the  real  estate  for  the  years  1907,  1908, 
1909,  and  1910,  amounting  to  $230.78.  On  the 
date  of  the  contract  the  premises  were 
heavily  timbered,  having  thereon  about 
6,000,000  feet  of  merchantable  timber,  of  the 
then  value  of  about  $3,200.  The  cause  was 
tried  to  the  court  without  a  jury.  The  court, 
in  substance,  found  the  facts  as  stated,  and 
thereupon  concluded  that  the  plaintiil  was 
entitled  to  recover  the  amounts  paid  on  the 
purchase  price  and  for  taxes,  with  interest 
thereon,  and  costs,  but  was  not  entitled  to 
any  sum  for  the  loss  of  his  bargain  through 
the  defendant's  failure  to  convey  the  land. 
Judgment  was  accordingly  entered  for  the 
total  sum  of  $667.02.  The  plaintift  has  ap- 
pealed, claiming  tbat  from  the  findings  made 
it  appears  that  he  has  suffered  damage  in 
the  sum  of  $1,400  for  the  loss  of  his  bargain, 
and  that  he  is  therefore  entitled  to  a  judg- 
ment in  the  sum  of  $2,067.92. 

The  cause  is  here  to  be  considered  upon 
the  findings  of  fact  and  the  Judgment  No 
statement  of  facts  has  been  filed  in  this  court 
The  sole  question  Is  whether  the  appellant 
is  entitled  to  recover  in  addition  to  the  sums 
paid  on  the  purchase  price  and  for  taxes, 
with  interest,  damages  on  account  of  the 
loss  of  his  bargain. 

By  repeated  decisions  it  has  become  the 
settled  doctrine  of  this  court  that  where  a 
person  contracts  to  sell  real  property,  and  Is 
unable  to  make  the  conveyance  through  fail- 
ure of  title,  the  measure  of  damages  is  the 
purehase  money  paid,  with  interest  or  nom- 
inal damages  where  no  payments  have  been 
made;  provided,  that  such  vendor  acts  in 
good  faith  in  the  transaction,  and  without 
Intentional  fault  or  wrongdoing.  Morgan  v. 
Bell,  3  Wash.  564,  28  Pac.  926,  16  L.  R.  A. 
614 ;  West  Coast,  etc.,  C!o.  v.  West  Coast  Imp. 
Co.,  81  Wash.  610,  72  Pac.  455;    Babcock  v. 


Urquhart,  53  Wash.  174,  101  Pac  713 ;  Cros- 
by V.  Wynkoop,  58  Wash.  475,  106  Paa  175. 

In  the  present  case  it  is  apparent  that  the 
respondent  acted  in  good  faith  both  in  enter- 
ing into  the  contract  and  in  endeavoring  to 
hare  it  performed.  There  is  no  showing  of 
intentional  fault  or  wrongdoing.  We  think 
the  case  falls  within  the  rule  announced  In 
the  cases  dted. 

The  judgment  will  be  affirmed. 

CROW,  0.  J.,  and  OHADWICK,  BLLIS. 
and  GOSB,  JJ.,  concur. 

(77  Wash.  BM) 
STATE  ex  rel.  PBABODT  v.  SUPERIOR 
COURT  FOR  KING  OOUNTT  et  aL 

(Supreme  Court  of  Washington.    Jan.  28, 1914.) 

1.  Eminknt  Douain  (I  47*)— Pbopkbty  Sub- 
ject TO  AFFBOPBIATION— PBOFEBTT  DBVOT- 
■n   TO   PUBLIO   USK. 

Rem.  &  BaL  Code,  I  8005,  providing  that 
any  incorporated  city  may  condemn  and  pur- 
chase or  lease  street  railways  within  its  limits, 
and  control  the  use  and  operation  thereof,  and 
regulate  and  control  the  fares  to  be  charged 
thereon,  authorizes  the  condemnation  of  rail- 
ways in  active  operation  together  with  their 
franchises. 

[Ed.  Note.— For  other  cases,  gee  Eteinent  Do- 
main, Cent  Dig.  ||  107-120;   Dec  Dig.  {  47.*] 

2.  Eminknt  Domain  (|  47*)— Pbopkbtt  Sub- 
JXCT  TO  Apfbofbiation. 

Rem.  ft  Bal.  Code,  8  8005,  authorizing  cities 
to  condemn  cable,  electric,  and  other  railways 
within  their  limits,  anthorizes  the  condemnation 
of  the  portion  of  a  railway  operated  as  a  unit 
lying  within  the  city,  though  the  portion  without 
the  city  is  thereby  damaged ;  since  an  express 
grant  of  power  carries  with  it  all  incidental 
powers  necessary  to  render  operative  such  ex- 
press grant 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  St  107-120;   Dec.  Dig.  i  47.*] 

3.  Eminent  Domain  (|  138*)— Compensation 
— iNJrmT  to  Pbopebtt  Not  Taken. 

Where  the  portion  of  an  electric  railway 
operated  as  a  unit  lying  within  a  city  is  con- 
demned by  the  city,  the  railway  company  is 
entitled  to  compensation  for  damages  done  to 
the  portion  of  its  road  lying  without  the  city 
by  such 'taking. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  370;   Dec.  Dig.  {  138.*] 

4.  Eminent  Domain  (|  60*)— Compensation— 

CONBTITDTIONAI,  PbOVISIONS. 

An  ordinance  submitted  to  the  voters  for 
approval  provided  for  the  construction  of  a 
mnnidpall^  owned  street  railway  and  for  the 
condemnation  of  any  existing  electric  railway 
necessary  as  a  part  of  the  railway  system  to  be 
constructed,  and  tbat  if  the  main  portion  of 
any  existing  electric  railway  should  be  acquired 
and  any  remaining  imrtion  unacquired,  and 
which  wonld  be  rendered  less  valuable  if  sep- 
arated from  the  main  portion,  the  board  of  pub- 
lic works  might  grant  running  rights  for  cars 
to  or  from  such  unacquired  portion  over  any 
necessary  city  tracks,  in  the  manner  prescribed 
in  the  city  charter  for  the  use  of  common-user 
tracks.  An  ordinance  subsequently  passed  di- 
rected the  condemnation  of  a  railway  company's 
property  within  the  citv  limits  including  its 
tracks,  rolling  stock,  and  franchises,  except  as 
set  forth  in  the  following  section,  which  pro- 
vided that  the  board  of  public  works  should 
grant  to  the  company  for  the  remaining  portion 
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of  its  railway  outside  the  city  limits  running 
riglits  over  the  system  thereby  condemned,  in 
the  manner  prescribed  in  the  city  charter  for 
the  use  of  common-user  tracks.  The  charter 
provided  that  common-user  trackage  facilities 
should  be  required  in  all  franchises  to  be  avail- 
able for  other  franchise  grantees  and  for  the 
city  itself  upon  contribution  of  a  fair  propor- 
tion of  the  cost  and  maintenance  expense.  Held, 
that  the  ordinances  merely  ipade  the  city  sub- 
ject to  the  provision  of  the  charter  as  to  common- 
user  rights  the  same  as  privately  owned  street 
railways,  and  did  not  authorize  the  board  of 
public  works  to  tender  such  rights  to  the  rail- 
way company  to  reduce  its  damages  from  the 
condemnation,  and  were  not  invalid  as  provid- 
ing for  compensation  in  something  other  than 
money  in  violation-  of  Const,  art  1,  {  16. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  171-179;    Dec  Dig.  g  69.*] 

6.    ElCINENT  DOUAIN  (S  69*)— COMPENSATION— 
CONBTITUTIONAL   PEOVISIONS. 

If  an  ordinance  for  the  construction  of  a 
municipally  owned  street  railway,  and  an  ordi- 
nance providing  for  the  condemnation  of  the 
entire  property  of  the  railway  company  within 
the  city  limits,  were  intended  to  authorize  the 
board  of  public  words  to  tender  running  rights 
over  the  tracks  condemned  for  the  portion  of 
the  railway  outside  the  city  limits,  under  a  pro- 
vision of  the  charter  that  common-user  trackage 
facilities  should  be  required  in  all  franchises  to 
be  available  for  other  franchise  grantees  upon 
contribution  towards  the  cost  and  maintenance 
expense,  for  the  purpose  of  reducing  the  com- 
pensation for  the  property  condemned,  they 
violated  Const,  art.  1,  J  16,  requiring  full  com- 
pensation for  property  condemned  to  be  made 
in  money. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  171-179 ;   Dec.  Dig.  S  69.*] 

6.  Eminent   Domain   (8  171*)— Pbocbedinos 
TO   Take   Peopebtt— Inabiuty  to   Agree 

WITH    OWNEK. 

Where  an  ordinance  for  the  construction 
of  a  municipally  owned  street  railway  pro- 
vided that  if  any  existing  railway  were  neces- 
sary as  a  part  thereof  it  should  be  appraised 
at  a  fair  valuation  by  the  board  of  public  works 
and  the  result  certified  to  the  owner  of  the  rail- 
way as  the  amount  to  be  paid  to_.it  for  convey- 
ance of  the  property,  and  that  failure  to  accept 
the  appraisal  within  60  days  or  to  present  a 
counter  proposal  or  corrected  appraisal  which 
should  he  deemed  satisfactory  by  the  board_  of 
public  works  should  be  considered  as  a  rejec- 
tion of  such  appraisal,  whereupon  proceedings 
to  condemn  the  property  might  be  authorized, 
and  upon  the  submission  of  the  appraisal  so 
made  the  railway  company,  instead  of  making 
any  objection  to  the  appraisal  as  not  made  in 
good  faith,  refused  to  sell  the  property,  but  of- 
fered to  enter  into  agreement  by  which  the  city 
should  acquire  running  rights  over  the  company's 
tracks,  it  could  not  thereafter  complain  that 
the  appraisal  submitted  was  not  made  in  good 
faith. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  468.  469;  Dec  Dig.  | 
171.*] 

7.  MuNiciPAi,  Corporations  (|  110*)— Ordi- 
nances—Pubucation. 

Seattle  Charter,  art.  4,  i  17,  requiring  all 
ordinances  to  be  published  at  least  once  in  the 
city  official  newspaper  within  three  days  after 
they  become  a  law,  is  directory  and  sufficiently 
complied  with  by  publishing  them  within  a  rea- 
sonable time,  and  hence  an  ordinance  passed 
October  13th  was  not  void  because  not  published 
until  October  19th. 

[Bd.  Note. — For  other  qases,  see  Municipal 
Corporations,  Cent  Dig.  iS  239-244 ;  Dec  Dig. 
§  110.*] 


8.  Municipal  Corporations  ({  279*)- Mu- 
nicipal Railroad  —  Construction  —  Sub- 
mission of  Questions  or  Propositions. 

Where  an  ordinance  providing  for  the  con- 
struction of  a  municipal  electric  railway  provid- 
ed for  the  submission  of  the  plan  proposed  to 
the  voters  at  a  special  election  to  be  held  on  the 
same  day  as  a  general  city  election  and  that  a 
condensed  statement  of  the  plan  should  be 
printed  upon  the  official  ballot,  the  printing  of 
such  condensed  statement  on  a  ballot  separate 
from  the  general  election  ballot  did  not  affect 
the  validity  of  the  sobmission,  since  the  election, 
though  held  on  the  same  day  as  the  general  elec- 
tion and  by  the  same  officers,  was  a  special  elec- 
tion and  the  laws  relating  to  the  form  of  the 
ballot  at  a  general  election  wer'e  not  mandatory, 
and  the  statutes  not  specifically  indicating  the 
procedure,  a  fair  expression  of  the  popular  will 
manifested  by  the  voters  was  effective. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  739;  Dec  Dig.  f 
279.*] 

9.  Constitutional  Law  (|S  118,  227,  280*)— 
Constitutional  Provisions. 

The  provisions  6f  the  federal  Constitution 
prohibiting  laws  impairing  the  obligation  of 
contracts,  depriving  persons  of  life,  liberty  and 
property  without  due  process  of  law,  or  denying 
the  equal  protection  of  the  laws,  do  not  prevent 
the  Legislature  authorizing  a  city  to  condemn 
electric  railway  franchises  granted  by  the  state, 
as  It  has  done  by  Rem.  &  Bal.  Code,  $  8005. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  287,  877-890;  Dec  Dig. 
§g  118,  227,  280.*] 

10.  Eminent  Domain  (J  177*)- Procebdihos 
to  Take  Property — Parties. 

In  a  proceeding  by  a  city  to  condemn  an 
electric  railway  as  a  part  of  a  municipally 
owned  railway,  receivers  of  the  railway  com- 
pany's property  who  were  in  actual  possession 
thereof  were  necessary  parties  under  Rem.  & 
Bal.  Code,  g  7771,  requiring  the  petition  in  an 
eminent  domain  proceeding  by  a  city  to  con- 
tain the  names  of  the  owners  and  occupants  of 
the  property  to  be  taken  or  damaged ;  they  not 
being  mere  lienholders. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  IS  478,  480.  481,  483,  485; 
Dec.  Dig.  i  177.*] 

En  Banc  Writ  of  review  by  the  State,  on 
the  relation  of  Augustus  S.  Peabody,  trustee, 
against  the  Superior  Court  for  King  County 
and  Mitchell  Gilliam,  Judge,  to  review  pro- 
ceeding by  the  City  of  Seattle  against  Augus- 
tus 8.  Peabody,  trustee,  and  others,  to  con- 
demn certain  property  of  the  Seattle,  Renton 
&  Southern  Railway  Company.  Reversed 
and  remanded,  with  dlrectiona 

Donwortb  &  Todd,  of  Seattle,  for  relator. 
Jas.  B.  Bradford  and  Howard  M.  Flndley, 
both  of  Seattle,  for  respondent 


FULLERTON,  J.  This  is  a  writ  of  review 
sued  out  of  this  court  by  the  relator,  Augus- 
tus S.  Peabody,  to  review  an  order  of  the 
superior  court  of  King  county  entered  in  a 
proceeding  brought  by  the  dty  of  Seattle 
to  condemn  for  municipal  purposes  certain 
of  the  railway  property  of  the  Seattle,  Ren- 
ton &  Southern  Railway  Company.  The 
relator  questions  the  power  of  the  dty  to 
condemn  the  property  sought  to  be  acquired, 
as  well  as  the  procedure  pursued  in  Its  at- 
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tempted  acqTdslUon,  and  to  an  anderstanding 
of  the  questions  Involved  a  somewhat  extend- 
«d  statement  of  the  matters  shown  in  the  rec- 
ord Is  necessary. 

The  Krant  of  power  on  which  the  dty  re- 
lies to  maintain  the  proceedings  Is  found  in 
the  legislative  act  of  March  17,  1909,  com- 
monly known  as  the  public  utilities  act  (Laws 
of  1909,  p.  680 ;  Rem.  &  BaL  Code,  {{  8005- 
^10);  the  applicable  part  thereof  reading 
-as  follows:  "That  any  incorporated  city  or 
town  within  the  state  be,  and  is  hereby,  au- 
thorized to  construct,  condemn  and  purchase, 
purchase,  acquire,  add  to,  maintain,  operate 
or  lease  cable,  electric  and  other  railways 
within  the  limits  of  such  dty  or  town  for  the 
transportation  of  freight  and  passengers 
above,  upon  or  underneath  the  ground,  with 
full  authority  to  regulate  and  control  the  use 
and  operation  thereof,  and  to  fix,  alter,  regu- 
late and  control  the  tares  and  rates  to  be 
charged  thereon.  •  •  • "  Another  section 
of  the  act  provides  that  whenever  the  dty 
council,  or  other  corporate  authorities  of  any 
such  city  or  town,  shall  deem  it  advisable 
that  the  dty  or.  town  of  which  they  are  of- 
ficers shall  acquire  the  public  utility  above 
mentioned,  they  shall  provide  therefor  by 
ordinance,  which  ordinance  shall  specify  and 
adopt  the  system  or  plan  proposed,  and  de- 
clare the  estimated  cost  thereof  as  near  as 
may  be,  and  the  same  shall  be  submitted  for 
ratification  or  rejection  to  the  qualified  vot- 
«r8  of  the  dty  at  a  general  or  special  elec- 
•  tlon.  It  is  also  provided  that.  If  a  general 
indebtedness  is  to  be  incurred  In  the  acquisi- 
tion of  the  utility  so  provided  for,  the  terms 
of  such  Indebtedness  shall  likewise  be  sub- 
mitted to  the  qualified  voters  at  such  election 
for  ratification  or  rejection.  Elsewhere  the 
atatute  provides  a  procedure  for  the 'acquir- 
ing of  property  necessary  to  be  taken  in  order 
to  construct  and  put  in  operation  the  desired 
utility.  It  is  provided  that,  if  it  is  necessary 
to  condemn  land  or  other  property  for  such 
purpose,  the  dty  shall  provide  therefor  by 
ordinance,  and  shaU  cause  a  petition  to  be 
filed  In  the  superior  court  of  the  county  in 
which  such  dty  is  situated,  in  the  name  of 
the  dty,  praying  that  the  just  compensation 
to  be  made  for  the  property  to  be  taken  or 
damaged  for  the  purposes  specified  in  the 
ordinance  be  ascertained  by  a  jury  or  by  the 
court  in  case  a  jury  be  waived.  It  is  also 
provided  that:  "Such  petition  shall  contain 
a  copy  of  said  ordinance,  certified  by  the 
derk  under  the  corporate  seal,  a  reasonably 
accurate  description  of  the  lots,  parcels  of 
land  and  property  which  shall  be  taken  >or 
damaged,  and  the  names  of  the  owners  and 
occupants  thereof  and  of  persons  having  any 
Interest  therein,  so  far  as  known,  to  the  of- 
.  fleer  filing  the  petition  or  appearing  from 
the  records  in  the  office  of  the  county  Audi- 
tor."   Section  7771,  Rem.  &  Bal.  Code. 

On  January  9,  1911,  the  dty  coundl  of  the 

dty  of  Seattle  passed  an  ordinance  adopting 

.a  system  and  plan  for  a  muuidpally  owned 


street  railway.  Generally  described,  the  line 
projected  began  at  the  southerly  boundary 
of  the  dty  and  ran  from  thence  in  a  north- 
westerly direction  to  the  business  section  of 
the  dty,  and  from  thence  continued  in  a 
northwesterly  direction  to  the  northerly 
boundary  thereof.  From  Its  beginning  point 
to  the  business  section  of  the  dty  it  follows 
the  route  of  the  railway  owned  and  operated 
by  the  Seattle,  Renton  &  Southern  Railway 
Company.  The  ordinance  specifically  pro- 
vides: 

"Wherever  any  portion  of  the  routes  here- 
inbefore designated  is  found  to  be  occupied 
by  any  existing  electric  railway,  private 
owned  right  of  way,  track  or  tracks,  or  any  of 
the  facilities  or  appurtenances  used  in  the 
operation  of  the  same,  and  such  right  of  way, 
tracks,  facilities  and  appurtenances,  or  any 
of  them,  are  in  the  judgment  of  the  board  of 
public  works  suitable  and  necessary  for  use 
as  part  of  the  electric  railway  system  or 
plan  hereinbefore  spedfied  and  adopted,  the 
same  shall  be  appraised  at  a  fair  and  just 
valuation  by  the  board  of  public  works,  which 
shall  employ  expert  assistance .  in  sudi  ap- 
praisal as  may  be  necessary.  A  similar,  but 
separate  appraisal  shall  likewise  be  made 
of  any  cars  or  other  equipment  which  may 
then  be  In  use  for  the  operation  of  any  such 
existing  electric  railway,  and  of  any  sites 
and  structures  used  for  bousing,  repairing 
and  maintaining  said  equipment,  so  far  as 
any  such  equipment,  sites,  or  strudures  shall 
in  the  judgment  of  the  board  of  public 
works  be  suitable  and  necessary  for  use  as 
part  of  the  eledrlc  railway  system  or  plan 
hereinbefore  specified  and  adopted.  The  re- 
sult of  such  appraisal  shall  thereupon  be 
certified  to  the  owner  of  any  such  existing 
electrical  railway  property  for  his  or  its  con- 
sideration and  acceptance  of  said  appraisal, 
as  the  amount  to  be  paid  to  and  accepted  by  ' 
said  owner  for  conveyance  of  said  property, 
or  any  portion  thereof,  before  the  dty  of 
Seattle  shall  take  possession  of  the  same. 
Failure  by  said  owner  to  accept  said  ap- 
praisal within  sixty  (60)  days,  or  within  said 
period  to  present  a  counter  proposal  or  cor- 
rected appraisal  which  shall  upon  reconsider- 
ation be  deemed  satisfactory  by  the  board  of 
public  works,  shall  be  considered  as  a  re- 
jection of  such  appraisal  and  a  refusal  to 
enter  into  any  agreement  for  voluntary  pur- 
chase and  sale  of  such  property.  In  the 
event  of  such  failure,  rejection  or  refusal  by 
said  owner,  the  dty  council  may  authorize 
the  necessary  proceedings  to  condemn  and  pur- 
chase, as  provided  by  law,  any  or  all  of  said 
property  and  appurtenances,  together  with 
any  rights  which  may  exist  to  maintain  and 
operate  the  same.  These  provisions  for  pur- 
chase, or  for  condenmation  and  purchase,  of 
any  existing  electric  railway  property,  shall 
not  be  deemed  to  limit  the  power,  right  or 
authority  of  the  dty  of  Seattle  to  construct 
a  new  track  or  tracks,  with  all  necessary 
fadlltlea  and  appurtenances  for  the  opera- 
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tlon  of  tbe  same  as  part  ot  the  electric  rail- 
way ayatem  or  plan  hereinbefore  specified 
and  adopted,  upon  or  along  any  portion  of 
the  streets  which  may  be  found  occupied  by 
any  existing  electric  railway,  if  the  same  be 
not  deemed  by  the  board  of  public  works 
suitable  or  necessary  for  use  as  part  of  the 
dty  electric  railway  system  or  plan,  or  if 
the  property  cannot  be  purchased  at  the  ap- 
praised or  agreed  yaluation,  or  if  for  any  rea- 
son the  dty  council  shall  not  authorize  the 
condemnation  and  purchase  of  said  property. 
And  in  the  event  of  such  decision  to  construct 
a  new  track  or  trades  in  any  street  where 
existing  tracks  are  found,  but  not  acquired 
or  running  rights  thereon  secured  by  agree- 
ment, the  board  of  public  works  shall  pre- 
scribe the  location  of  said  new  track  oi 
tracks  in  any  such  street 

"If  the  main  portion  of  any  existing  elec- 
tric railway  shall  be  acaulred  and  made  part 
of  the  dty  electric  railway  system  or  plan, 
and  there  be  any  remaining  portion  of  said 
existing  electric  railway  in  suitable  condi- 
tion for  operating  but  unacquired  because  not 
included  in  the  dty  system  or  plan,  and 
which  would  be  rendered  less  valuable,  or 
inoperative  if  the  same  be  separated  from  the 
main  itortion  of  said  existing  electric  rail- 
way, then  in  any  such  case  the  board  of  pub- 
lic works  Is  authorized  to  arrange  and  grant 
running  rights  for  cars  to  or  from  any  such 
unacquired  portion  of  such  existing  electric 
railway  over  any  necessary  dty  tracks;  such 
mnning  rights  for  cars  to  be  arranged  and 
agreed,  as  near  as  may  be,  upon  the  basis 
and  In  the  manner  prescribed  In  the  dty 
charter  for  use  of  'common-user'  tracks. 

"Wherever  any  portion  of  any  street  here- 
inbefore designated  for  the  dty  electric 
railway  system  or  plan  is  found  to.be  occu- 
pied by  the  track  or  tracks  of  any  existing 
electric  railway,  which  said  track  or  tracks 
have  been  constructed  and  are  being  main 
tained  under  a  franchise  which  prescribes 
'common-user'  provisions  as  to  any  such 
track  or  tracks,  the  board  of  public  works 
may  in  behalf  of  the  dty  of  Seattle  arrange 
for  the  acquirement  of  running  rights  for 
city  cars  over  any  such  track  or  tracks  un- 
der the  provisions  for  'common-user'  set  forth 
in  such  franchise  or  fixed  in  the  dty  charter ; 
provided,  however,  that  this  shall  not  be 
held  to  limit  the  power,  right  or  authority  of 
the  dty  of  Seattle  to  purchase,  or  to  condemn 
and  purchase,  the  whole  of  any  such  track 
or  tracks,  and  any  rights  thereto  appertain- 
ing." 

The  estimated  cost  of  the  construction  of 
the  railway,  as  redted  in  the  ordinance,  was 
$800,000.  To  raise  this  sum  a  general  in- 
debtedness of  the  city  was  proposed;  the 
sum  to  be  evidenced  by  bonds  running  20 
years  and  to  bear  interest  not  to  exceed  4% 
^r  centum  per  annum  payable  annually; 
such  bonds  to  be  issued,  sold,  and  the  prin- 
cipal and  interest  thereof  to  be  paid  in  con- 
:ormlty  with  the  provisions  ot  the  laws  of 


the  state  of  Washington  authorizing  the 
issuance  of  bonds.  The  ordinance  further 
provided  for  the  submission  of  the  system 
and  plan  proposed  to  the  voters  of  the  dty 
for  ratification  or  rejection  at  a  special  elec- 
tion to  be  held  in  the  dty  on  March  T,  1911 ; 
the  same  being  a  day  on  which  a  general 
dty  election  was  to  be  held.  It  was  also 
provided  that  a  condensed  statement  of  the 
scheme  "shall  be  printed  upon  the  ofBdal 
ballot  prepared  as  provided  by  law,  and  that 
the  officers  of  election  serving  at  the  goieral 
dty  dection  on  that  day  should  serve  as  of- 
ficers for  the  special  election."  The  proposi- 
tion was  submitted  on  the  day  appointed  and 
recdved  the  requisite  number  of  votes  nec- 
essary to  adopt  the  same.  The  propodtJon, 
however,  was  not  printed  on  the  general  elec- 
tion ballot  In  use  on  that  day ;  but  was  print- 
ed on  a  separate  ballot,  and  when  returned 
by  the  voter  was  deposited  in  a  separate  bal- 
lot box  from  that  In  use  for  the  deposit  ot 
the  general  dection  ballots,  although  the  bal- 
lots were  counted  and  the  return  of  the  count/ 
made  by  the  general  election  officers. 

Following  the  ratification  of  the  scheme 
proposed  by  the  dectors  of  the  dty,  the  dty 
caused  its  board  of  public  works  to  make  an 
appraisement  of  the  Seattle,  Renton  &  Sonth- 
em  BalLway  Company's  property  in  so  far  as 
it  lay  -within  the  limits  of  the  dty,  and  to 
certify  the  same  to  the  railway  company 
for  its  consideration  and  acceptance  as  the 
amount  to  be  paid  it  for  such  property.  The 
appraisement  as  made  and  tendered,  how- 
ever, did  not  place,  any  value  upon  the  com- 
pany's franchises,  but  included  In  separate 
items  its  track,  machinery  and  buildings, 
rolling  stodc  and  real  estate;  the  whole  be- 
ing valued  at  $386,053.69.  The  railway  com- 
pany by  its  president  replied  to  the  tender 
without  referring  to  the  fact  of  Its  complete- 
ness or  incompleteness,  simply  saying  that 
it  did  not  desire  to  sell  the  properties  as  set 
forth  in  the  tender,  but  offered  the  city,  in 
case  It  desired  operating  rights  over  Its 
railway  tracks,  to  take  up  and  consider  with 
the  dty's  board  of  public  works  the  amount 
of  compensation  to  be  paid  for  such  rights. 

The  city  thereupon  passed  another  ordi- 
nance directing  a  condemnation  of  the  rail 
way  company's  property  in  so  far  as  it  lay 
within  the  dty  limits.  The  ordinance  re- 
dtes  the  passage  of  the  first  ordinance  above 
dted,  adopting  a  plan  and  scheme  for  a  mu- 
nicipally owned  street  railway,  its  snbmis 
slon  to  and  ratification  by  the  electors  of  the 
dty,  and  its  inability  to  agree  with  the 
owner  of  the  railway  system  for  its  purchase. 
Section  1  of  the  ordinance  describes  the  prop- 
erty songtat  to  be  obtained.  The  description 
Covers  the  railway  company's  property  lying 
within  the  dty  limits  of  the  city  of  Seattle, 
and  includes  its  line  of  tracks,  its  roadbed, 
turnouts,  wyes,  switches,  and  connections; 
all  of  its  poles,  wires,  and  overhead  equip- 
ments, together  with  all  fixtures  and  appur- 
tenances used  in  the  snK>ly,  distribution,  and 


Digitized  by 


VjOogie 


gi 


Wash.) 


8TATB  T.  SUPERIOR  COURT 


281 


application  of  electric  power;  all  of  its 
lands  lying  within  the  dty  limits;  Its  car 
bam  and  other  structures,  and  all  fixtures, 
machinery,  tools,  and  appliances  therein 
contained;  all  of  its  rolling  stock;  and  all 
"such  franchises  or  operating  rights,  If  any, 
privileges,  easements,  and  other  private 
rights,  or  interests  therein,  if  any,  save  as 
set  forth  In  section  2  hereof,  as  may  be  pos- 
sessed by  said  Seattle,  Renton  &  Southern 
Railway  Company,  its  successors  and  assigns, 
or  any  other  person  or  corporation,  for  the 
maintenance  and  operation  of  the  above- 
described  line  in  the  existing  limits  of  the 
dty  of  Seattle,  together  with  all  such  other 
franchises  or  operating  rights  or  interests 
therein,  if  any,  as  may  be  owned  by  the  Seat- 
tle, Renton  &  Southern  Railway  Company, 
its  successors  and  assigns,  and  persons 
claimed  thereunder  within  the  limits  of  the 
city  of  Seattle  whether  tracks  be  laid  upon 
the  same  or  not" 

Section  2  of  the  ordinance  reads  as  fol- 
lows: "That  the  board  of  public  works  shall 
arrange  and  grant  td  the  Seattle,  Renton  & 
Southern  Railway  Company,  its  successors 
and  assigns,  for  that  remaining  portion  of 
its  existing  electric  railway  outside  of  tlie 
city  limits,  running  rights  for  cars  to  or 
from  such  unacquired  portion  of  said  exist- 
ing electric  railway,  over  and  upon  the  sys- 
tem hereby  condemned;  such  running  rights 
for  cars  to  be  arranged  and  granted  as  near 
as  may  be  upon  the  basis  and  in  the  manner 
and  subject  to  the  limitations  prescribed  in 
the  City  Charter  of  the  dty  of  SeatUe  for 
use  of  'common-user'  tracks." 

The  fourth  section  of  the  ordinance  author- 
ises and  directs  the  corporation  counsel  of 
the  dty  to  begin  and  prosecute  all  such  ac- 
tions as  may  l>e  necessary  to  "condemn,  ap- 
propriate, take  and  damage"  the  property 
necessary  to  be  taken  and  damaged  to  con- 
struct the  railway  described  therein. 

The  common-user  clause  of  the  charter  of 
the  dty  of  Seattle  relating  to  the  granting  of 
franchises  for  the  construction  and  operation 
of  street  railways  within  the  dty,  referred 
to  in  section  2  of  the  ordinance,  reads  as  fol- 
lows :  "Common-user  trackage  facilities  and 
appurtenances  sliall  be  required  in  all  fran- 
chises on  any  route,  to  "be  made  available  for 
other  franchise  grantees  and  for  the  dty  it- 
self at  any  time  during  the  grant,  upon  con- 
tribution of  a  fair  proportion  of  the  cost  and 
maintenance  expense,  not  including  any  fran- 
cMse  valuation  allowance,  and  if  the  compen- 
sation for  such  common  user  cannot  be 
agreed  voluntarily  between  respective  gran- 
tees, or  the  city  Itself,  it  shall  be  fixed  by 
arbitration,  each  party  appointing  one  arbi- 
trator, and  if  the  two  fail  to  agree,  they  shall 
appoint  a  third,  and  the  result  of  such  arbi- 
tration shall  be  binding  upon  the  parties." 

The  Seattle,  Renton  &  Southern  Railway 
Company  Is  a  corporation  organized  and 
existing  und'^r  the  laws  of  the  state  of  Wash- 
ingtoa     It  owns  a  railway  line  extending 


from  near  the  center  of  the  business  section 
of  the  dty  of  SeatUe  southeasterly  to  the 
town  of  Renton,  a  distance  of  some  13  miles, 
having  a  length  of  9  miles  wholly  within  the 
dty  limits  of  the  dty  of  Seattie.  In  the  op- 
eration of  its  road  no  distinction  is  made  be- 
tween the  parts  within  and  vrithout  the  dty, 
bat  all  is  operated  as  a  single  unit  The  cor- 
poration is  a  common  carrier  of  freight  and 
passengers,  and  has  a  gross  annual  Income 
from  its  business  of  some  $250,000.  Of  this 
sum  about  8S  per  centum  is  derived  from 
business  arising  within  the  city  of  Seattie. 
The  headquarters  of  the  company  are  also 
located  within  the  dty,  on  a  tract  of  land, 
known  as  tract  30,  Morningslde  acre  tracts, 
on  which  are  located  its  only  car  bam  and 
repair  shops,  wlilch  contain  all  of  the  tools 
and  repair  outfit  owned  by  it  The  company 
operates  its  railway  lines  within  the  dty  of 
Seattie  under  some  10  different  frandilsefl, 
granted  it  and  its  predecessors  in  Interest 
from  time  to  time  by  the  dty,  all  of  which 
were  put  into  the  record  by  the  corporation 
counsel  of  the  city.  These  frandiiaes  author- 
ize the  railway  company  to  construct  main- 
tain, and  operate  its  line  of  railway  over  the 
route  upon  which  it  la  now  being  maintained 
and  operated;  the  same  being  principally 
upon  the  streets  of  the  dty  for  the  first  six 
miles  of  the  way,  measuring  from  the  busi- 
ness center  of  the  dty,  and  for  the  last  three 
miles  upon  a  privately  acquired  right  of  way, 
although  it  appears  that  the  dty  subsequent 
to  the  acquisition  by  the  company  of  this 
portion  of  its  right  of  way  extended  one  of 
its  streets  thereover.  The  railway  has  been 
in  operation  as  a  common  carrier  for  freight 
and  passengers  for  over  20  years. 

In  June,  1908,  the  railway  company  exe- 
cuted a  mortgage  or  deed  of  tmst  to  August 
S.  Peabody,  as  trustee  (and  another  who  aft- 
erwards declined  to  act),  of  all  of  its  prop- 
erty, to  secure  an  issue  of  bonds  in  the  maxl- 
mum  sum  of  $1,000,000,  of  which  bonds  to 
the  amount  of  1825,000  were  issued  and  sold 
in  the  ordinary  course  of  business.  These 
bonds  are  stUl  outstanding  and  unpaid. 

In  April,  1012,  an  action  was  brought  in 
the  superior  court  of  King  county  by  William 
B.  Crawford  against  the  Seattie,  Renton  & 
Southern  Railway  Company  and  others,  in 
which  receivers  were  appointed  over  tiie 
proi>erty  and  effects  of  the  corporation,  and 
since  such  appointment  the  property  of  the 
company  has  been  in  the  possession  of  and 
operated  by  the  recdvers. 

The  proceeding  now  in  review  was  begun 
on  April  30,  1912.  The  dty  originally  made 
parties  thereto  the  relator  Peabody,  and  cer- 
tain persons  and  corporations  thought  to 
have  an  Interest  in  the  company's  property. 
The  corporation  itself  was  not  made  a  party 
to  the  proceeding  originally,  but  was  later 
Joined  as  such  by  the  order  of  the  court  The 
recdvers  were  not  made  parties  originally, 
nor  were  they  afterwards  Joined.  The  rela- 
tor Peabody  alone  appeared  and,  contested 
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the  proceedings.  At  the  beginning  of  the 
trial  he  called  the  attention  of  the  court  and 
counsel  for  the  city  to  the  fact  that  receiv- 
ers appointed  by  the  court  in  another  pro- 
ceeding were  in  possession  of  and  operating 
the  property  at  the  time  the  present  proceed- 
ing was  instituted,  and  Insisted  there  was 
a  defect  of  parties  defendant  The  city,  how- 
ever, elected  to  proceed  without  making  the 
receivers  parties  to  the  proceedings,  and  the 
court  permitted  them  so  to  do.  The  trial 
then  proceeded,  and  on  its  conclusion  the 
court  entered  the  following  order:  "Ttiis 
cause  coming  on  to  be  heard  on  the  IQth  day 
of  February,  1913,  upon  the  application  of 
the  petitioner,  the  city  of  Seattle,  for  an 
adjudication  of  public  use,  the  petitioner  and 
the  respondent  Augustus  S.  Peabody,  trustee, 
being  represented  in  court  by  their  respective 
counsel,  and  oral  and  written  proof  having 
been  submitted  to  the  court,  and  the  court 
having  heard  and  considered  said  testimony, 
and  having  listened  to  the  argument  of  coun- 
sel and  being  fully  advised  in  the  premises: 
Now  therefore  it  is  ordered,  adjudged,  and 
decreed  that  the  contemplated  use  for  which 
the  private  property  referred  to,  and  more 
particularly  described  In  the  petition  herein, 
is  sought  to  be  taken  or  damaged  under  the 
laws  of  the  state  of  Washington,  is  a  public 
use,  to  wit,  The  condemnation,  appropria- 
tion, taking,  and  damaging  of  all  the  private 
railway  system  now  operated  and  owned  by 
the  Seattle,  Benton  &  Southern  Railway  Com- 
pany within  the  city  of  Seattle,  together  with 
its  railroad,  rolling  stock,  and  equipment, 
fixtures,  land,  property  rights,  and  franchis- 
es ;  the  whole  being  required  for  the  purpose 
of  or  in  connection  with  the  acquisition, 
maintenance  and  operation  of  a  municipal 
street  railway  system  In  the  city  of  Seattle. 
It  is  further  ordered  that  the  motion  of  said 
Augustus  S.  Peabody,  trustee,  for  a  dismis- 
sal of  this  cause  on  the  pleadings  and  the 
proofs  submitted  at  said  hearing  and  his  ob- 
jections to  the  maintenance  of  this  proceed- 
ing, be  and  the  same  are  hereby  overruled.  It 
Is  further  ordered  that  this  cause  be  set  for 
hearing  before  the  court  and  a  jury  on  the 
question  of  the  amount  of  the  Just  compensa- 
tion to  be  ascertained  herein  on  the  19th 
day  of  March,  1913,  at  9 :30  o'clock  a.  m.,  un- 
less some  later  day  is  hereafter  fixed  by  the 
court  To  this  order  and  the  whole  thereof 
said  Augustus  S.  Peabody,  trustee,  excepts, 
and  said  exception  is  allowed.  Done  In  open 
court  this  24th  day  of  February,  1913." 

[1]  It  is  the  relator's  first  contention  that 
the  act  of  the  Legislature  under  which  the 
dty  is  proceeding  Is  not  sufficiently  broad  to 
permit  the  condemnation  and  purchase  by 
the  city,  for  a  municipally  owned  street  rail- 
way, of  a  street  railway  owned  by  a  corpora- 
tion which  is  already  devoting  the  property 
to  a  public  use.  Attention  is  called  to  the 
rule  of  law  tliat  a  statute  conferring  general 
authority  to  condemn  does  not  authorize  such 
condemnation,  but  that  such  authority  must 


be  either  expressly  conferred,  or  must  be 
necessarily  implied  from  the  language  used 
In  the  grant  of  power.  Attention  is  also 
called  to  the  fact  that  the  statute  does  not 
mention  the  franchises  of  the  existing  rail- 
way, and  it  is  argued  with  much  force,  from 
the  general  rule  of  law  and  from  the  fact 
of  this  omission,  that  under  the  statute  of 
this  state  there  is  neither  an  express  nor  an 
Implied  grant  of  such  power.  The  material 
part  of  the  statute  thought  to  confer  the  pow- 
er we  have  set  forth  in  the  statement  It 
has  seemed  to  us  that  it  is  sufficiently  broad 
for  the  purposes  intended.  It  confers  upon 
the  city  the  authority  to  construct  and  oper- 
ate a  municipally  owned  system  of  street 
railways.  In  the  exercise  of  the  power  it 
may  "condemn  and  purchase  •  •  •  cable, 
electric  and  other  railways  within  the  limits 
of  the  dty  •  •  •  with  full  authority  to 
regulate  and  control  the  use  and  operation 
thereof.  •  •  •»•  True  the  terms  of  the 
statute  are  somewhat  general  There  is  no 
specific  mention  of  railways  in  active  opera- 
tion, nor  are  the  franchises  of  such  railways 
mentioned.  But  the  terms  used  being  gener- 
al are  sufficiently  broad  to  include  such  rail- 
ways and  their  franchises,  and  since  there  is 
no  specific  exception  of  railways  of  the  class 
mentioned,  or  of  the  franctilses  under  which 
they  operate,  we  think  it  must  follow  that 
the  statute  was  intended  to  include  them.  A 
grant  of  power  by  the  legislative  branch  of 
the  government  if  it  is  to  meet  the  exigency 
of  all  cases,  must  of  necessity  be  general  in' 
its  terms.  To  particularize  is  to  limit  its 
scope.  And  here  since  the  power  is  given  to- 
condemn  and  purdmse  cable,  electric,  and 
other  railways  generally,  we  think  it  must  be- 
held rather  to  include  all  that  the  terms 
imply  than  that  specific  exceptions  were  in- 
tended- The  power  to  condemn  a  railway 
includes  the  power  to  condemn  all  that  per- 
tains to  the  railway — its  operating  rights,  its- 
franchises,  as  well  as  any  other  property  per- 
taining thereto. 

We  shall  not  review  the  authorities  dted 
by  the  relator  to  maintain  his  position.  It 
seems  to  us  that  the  general  question  Is  con- 
cluded by  onr  own  case  of  Tacoma  v.  Nls- 
qually  Power  Co.,  57  Wash.  420,  107  Pac.  199. 
That  was  a  proceeding  instituted  by  the  city 
of  Tacoma  to  condemn  and  appropriate  cer- 
tain lands  and  water  rights,  lying  along  the- 
Nisqually  river,  for  the  purpose  of  generat- 
ing electric  power  for  the  use  of  the  city.  It 
was  objected  that  the  property  sought  to  be 
condemned  was  already  devoted  to  a  similar 
public  use  by  Its  then  owners,  and  that  the 
statute  did  not  authorize  the  condemnation 
of  property  so  employed.  The  statute  au- 
thorizing the  condemnation  is  similar  in  its 
terms  to  the  statute  before  us,  and  the  court 
after  quoting  its  language  used  the  following 
language:  "It  would  seem  that  in  the  em- 
ployment of  such  language,  it  was  the  inten- 
tion of  the  Legislature  to  expressly  grant  the- 
power  of  condemnation  of  property  devoted 
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to  a  public  use.  Otherwise  there  could  be  no 
meaning  to  the  words  'condemn  and  purchase,' 
'works,  plants  and  facilities.'  The  legislature, 
having  in  mind  in  many  of  our  cities  works, 
plants,  and  facilities  were  in  use  furnishing 
such  cities  wilh  heat,  power,  water,  and  lights, 
sought  to  confer  upon  cities  the  right  to  ac- 
quire such  plants  by  either  purchase  or  con- 
-deomation.  Certainly  if  it  is  not  an  express 
grant,  it  is  at  least  a  necessary  Implication. 
-Otherwise  the  language  could  be  given  no 
force  or  effect  whatever.  The  whole  tenor  of 
the  act  is  a  manifest  intention  to  confer  upon 
cities  the  right  to -acquire  all  existing  public 
utilities,  either  by  condemnation  or  purchase, 
«r  to  construct  their  own  plants  for  such 
purposes." 

We  are  aware  that  the  relator  argues  that 
this  question  was  not  before  the  court,  and 
that  its  expression  of  opinion  thereon  is  no 
more  than  dictum.  It  is  true  that  in  the 
course  of  the  opinion  the  court  did  say  that 
the  property  sought  to  be  condemned  was  not 
then  devoted  to  a  public  use,  and  that  there 
was  no  assurance  that  It  ever  would  be  so 
devoted,  except  as  such  assurance  might  be 
gathered  from  the  various  resolutions  of  the 
owner's  board  of  trustees.  But  the  court 
also  said  that  it  did  not  wish  to  rest  the 
dedsloQ  on  that  ground,  that  there  was  a 
broader  and  more  comprehensive  ground,  on 
which  the  decision  could  rest,  and  it  then 
proceeded  to  discuss  and  decide  the  claim  of 
want  of  power.  The  case  Is  therefore  direct 
authority  on  the  question  here  involved. 

[2,  3]  It  is  further  contended  in  this  con- 
nection that  the  act  in  question,  conceding 
It  to  authorize  the  condemnation  of  a  rail- 
way within  the  limits  of  the  city  of  Seattle, 
is  inapplicable  to  the  conditions  here  present- 
ed, and  cannot  be  invoked  to  condemn  the 
road  of  the  Seattle,  Renton  &  Southern  Rail- 
way Company.  The  argument  is  ttiat  the 
act  confines  the  right  of  condemnation  to 
railways  which  are  within  the  limits  of  the 
city;  that  the  road  here  in  question  is  a  unit 
and  operated  as  such;  that  it  lies  partly 
within  and  partly  without  the  dty;  and  that 
,to  take  from  it  the  portion  lying  within  the 
city  limits  must  necessarily  damage,  If  it  will 
not  wholly  destroy,  the  remaining  portion  of 
the  road;  and,  since  the  statute  in  express 
terms  limits  the  right  of  a  dty  to  condemn 
such  railways  only  as  lie  within  the  limits  of 
the  dty,  there  is  no  authority  to  damage  or 
destroy  railways  without  its  limits.  But  In 
our  opinion  this  construction  of  the  statute 
Is  not  warranted.  As  we  view  the  statute,  it 
authorizes  the  condemnation  and  purchase  by 
the  dty  of  all  street  railways  constructed 
within  its  limits,  and  if  this  be  true  the  pow- 
«r  is  not  to  be  taken  away  because  such  con- 
demnation and  purchase  may  incidentally 
damage  property  without  its  limits.  It  is  a 
general  rule  that  an  express  grant  of  power 
carries  with  it  all  inddental  powers  neces- 
sary to  render  operative  such  express  grant, 


and  the  rule  we  think  is  applicable  to  the 
case  before  us.  If  the  x<ower  is  not  found  in 
the  express  words  of  the  grant.  It  arises 
therefrom  by  -necessary  implication.  The 
city  must,  of  course,  compensate  the  owner 
of  the  property  for  all  the  property  taken, 
and  for  such  damages  as  may  be  done  to 
its  property  not  taken  whether  wltliin  or 
without  the  city  limits;  but  clearly  it  would 
be  contrary  to  the  purport  and  Intent  of  the 
statute  to  deny  to  the  dty  the  right  to  ex- 
erdse  the  power  conferred  because  by  so  do- 
ing it  may  damage  property  outside  of  its 
limits. 

[4,  6]  By  a  reference  to  the  ordinance  sub- 
mitting the  scheme  for  a  munidpally  owned 
railway  to  the  electors  of  the  dt7  of  Seattle, 
it  will  be  observed  that  it  contains  a  clause 
to  the  effect  that  If  the  main  portion  of  any 
existing  electric  railway  shall  be  acquired 
and  made  a  part  of  the  dty  electric  railway 
system  or  plan,  and  there  be  any  remaining 
portion  of  sudi  existing  eledric  railway  in 
suitable  condition  for  operating  but  unac- 
quired because  not  included  In  the  dty 
system  or  plan  and  which  would  be  rendered 
less  valuable  or  inoperative  if  the  same  be 
separated  from  the  main  portion  of  such  ex- 
isting electric  railway,  then  in  such  case  the 
board  of  public  works  of  the  dty  is  author- 
ized to  arrange  and  grant  running  rights  for 
cars  to  or  from  any  such  unacquired  por- 
tion of  such  existing  electric  railway  over 
any  necessary  dty  tracks;  such  running 
rights  for  cars  to  be  arranged  and  agreed, 
as  near  as  may  be,  upon  the  basis  and  in  the 
manner  prescribed  in  the  dty  charter  for  the 
use  of  common-user  tracks.  The  provision  of 
the  dty  charter  relating  to  common-user 
rights  we  have  heretofore  quoted.  Section  1 
of  the  ordinance  directing  the  condemnation 
to  be  made,  it  will  be  observed,  provides  for 
the  condemnation  of  "all  such  franchises  or 
operating  rights  if  any,  privileges,  easements, 
and  other  private  rights  or  interests  therein, 
if  any,  save  as  set  forth  in  section  2  hereor' 
of  the  railways  necessary  to  be  taken  for  the 
establishment  of  the  proposed  munldpal  rail- 
way. Section  2  of  the  ordinance  we  have 
also  quoted.  In  substance  the  section  pro- 
vides that  the  board  of  public  works  of  the 
city  shall  arrange  and  grant  to  the  Seattle, 
Renton  &  Southern  Railway  Company  "for 
that  remaining  portion  of  its  existing  dectrlc 
railway  outside  the  dty  limits,"  running 
rights  over  the  portion  condemned;  such 
rights  to  be  granted  as  "near  as  may  be  upon 
the  basis  and  in  the  manner  and  subject  to 
the  limitations"  prescribed  in  the  provision 
of  the  ordinance  before  quoted  directing  the 
submission  of  the  scheme  to  the  electors  of 
the  dty. 

The  appellant  contends  that  the  dty  is  by 
this  proceeding  attempting  to  compensate 
the  railway  company  'in  part  for  the  prop- 
erty proposed  to  be  taken  and  damaged  in 
the  condemnation  proceedings  by  granting  it 

Digitized  by  V^OOQIC 


284 


138  PACIFIC  REPORTER 


(Wasb. 


certain  proi>erty  rights  wbetber  it  desires  to 
accept  tbem  or  not.  In  violation  of  article  1, 
i  16,  of  the  state  Constitution,  wblch  pro- 
vides that  "fall  compensation"  for  property 
so  taken  shall  be  "made  in  money."  But  it 
has  seemed  to  us  that  this  Is  hardly  a  per- 
missible interpretation  of  the  ordinances,  or 
of  the  procedure  of  the  dty  thereunder.  By 
an  examination  of  the  ordinance  ratified  by 
the  electors,  which  must  n^easure  the  city's 
authority  for  its  subsequent  proceedings,  it 
will  be  observed  that  the  city  is  authorized 
to  arrange  and  grant  running  rights  for  cars 
over  the  acquired  tracks  only  in  case  there 
may  be  a  remaining  portion  of  an  existing 
railway  in  suitable  condition  for  operation 
after  the  part  condemned  is  taken  away,  and 
that  these  rights  are  to  be  granted  as  near  as 
may  be  upon  the  basis  and  in  the  manner 
prescribed  in  the  dty  charter  providing  for 
common-uste  rights.  It  will  be  observed  fur- 
ther that  the  charter  provision  is  made  oper- 
ative only  as  between  holders  of  franchises 
granted  to  private  individuals  or  companies, 
and  does  not  have  relation  to  munldpally 
owned  railways.  In  other  words,  the  char- 
ter provision  requires  that  private  holders  of 
franchises  for  street  railways  shall  grant 
to  each  other  common-user  rights;  It  does 
not  require  that  the  city  in  the  case  that  it 
shall  construct  and  oi>erate  a  munldpally 
owned  street  railway,  shall  grant  to  other 
street  railway  companies  common-user  rights 
over  its  tracks.  It  would  seem  therefore 
tliat  this  proviso,  as  adopted  by  the  elec- 
'  tors,  could  have  no  greater  effect  than  to 
place  the  Seattle,  Renton  &  Southern  Rail- 
way Company  on  the  same  plane  with  refer- 
ence to  the  dty'B  proposed  municipally  own- 
ed railway  that  it  now  occupies  with  refer- 
ence to  privately  owned  street  railways  oper- 
ated under  franchises  granted  by  the  dty. 
The  electors  have  simply  required  the  city 
to  do  what  has  been  heretofore  required  of 
otfaet  street  railway  companies.  That  it 
could  not  have  been  intended  as  part  com- 
pensation for  the  _  property  and  property 
rights  taken  and  damaged  is  further  evi- 
denced by  the  fact  that  the  railway  com- 
pany whose  property  is  proiwsed  to  be  taken 
is  required  tO'i>ay  for  the  privilege  granted — 
it  must  still  make  "contribution  of  a  fair 
proportion  of  the  cost  and  maintenance  ex- 
pense." Nor  does  it  seem  to  us  that  the  con- 
demnation ordinance  does  more.  Section  2 
of  that  ordinance,  when  read  in  the  light  of 
the  proviso  •of  the  ordinance  adopted  by  the 
electors,  merely  names  the  branch  of  the 
dty  government  which  shall  have  authority 
to  put  the  scheme  into  effect.  This  is  the  in- 
terpretation the  city  at  the  time  of  the  con- 
demnation proceedings  now  in  review  placed 
upon  the  ordinances.  At  or  prior  to  the  time 
of  that  hearing  the  dty  had  not,  either 
through  its  board  of  public  works  or  other- 
wise, made  any  tender  to  the  railway  com- 
pany of  running  rights.    It  sought  to  con- 


demn, and  obtained  a  Judgment  condemning, 
"all  of  the  private  railway  system  now  oper- 
ated and  owned  by  the  Seattle,  Benton  & 
Southern  Railway  Company  within  the  dty 
of  Seattie,  together  with  its  railroad,  roll- 
ing stock  and  equipment,  fixtures,  land,  i»op- 
erty  rights  and  franchises,  the  whole  being 
required  for  the  purpose  of  or  In  connection 
with  the  acquisition,  maintenance  and  oper- 
ation of  a  munldpal  street  railway  system 
In  the  dty  of  Seattle."  For  the  property 
thus  sought  to  be  taken,  and  for  the  damages 
the  taking  may  cause  to  the  remaining  prop- 
erty of  the  owner,  it  must  pay  in  money  be- 
fore it  takes  it  It  can  do  neither  more  nor 
less. by  the  terms  of  the  ordinances  under 
which  it  Is  proceeding,  nor  by  the  express 
provisions  of  the  state  Constitution.  A  pri- 
vate corporation  having  only  its  individual 
interests  to  consider  may  change  its  schemes 
from  time  to  time  as  suits  its  convenience; 
but  the  dty  oflBcers  have  no  such  authority 
with  reference  to  the  public  business.  They 
must  pursue  powers  granted  them  in  ac- 
cordance with  the  grant,  and  any  substan- 
tial departure  therefrom  renders  these  pro- 
ceedings a  nullity.  They  must  pursue  the 
powers  here  conferred  in  substantial  accord 
with  their  terms,  and,  as  we  have  said,  they 
have  thus  far  so  pursued  them.  There  is 
therefore  on  the  face  of  the  record  no  ground 
for  the  contention  that  the  dty  proposes  to 
make  compensation  for  the  property  taken 
other  than  in  money. 

We  are  aware  that  counsel  for  the  dty 
take  a  position  In  their  brief  with  reference 
to  the  construction  of  these  ordinances  some- 
what different  from  that  which  we  have  here 
taken.  They  argue  that  the  dty's  board  of 
public  works  may  at  the  time  of  the  trial 
release  to  the  owners  of  the  railway  con- 
demned running  rights  over  the  acquired 
railway  tracks,  and  that  the  Jury  may  con- 
sider such  rights  in  making  up  their  verdict 
as  to  the  amount  of  damages  that  will  be 
suffered  by  such  owners  by  reason  of  the 
taking.  But,  as  we  have  shown,  the  board  of 
public  works  have  no  authority  to  tender 
anything  not  authorized  by  the  ordinances 
under  which  the  city  is  proceeding,  and  that, 
these  do  no  more  than  authorize  the  board  to 
contract  on  behalf  of  the  dty  for  running 
rights  in  accordance  vrith  the  terms  of  the 
dty  charter,  which  provides  for  running 
rights  only  upon  a  compensation  being  paid 
for  the  privilege.  If  such  be  not  the  meaning 
of  the  ordinance,  then  they  are  clearly  inimi- 
cal to  the  constitutional  provision  proliibit- 
Ing  the  making  of  compensation  for  property 
taken  other  than  in  money.  It  is  true  this 
court  has  said  that  a  party  condemning  may 
take  less  than  the  whole  of  a  given  property, 
and  that  the  compensation  need  be  made  for 
the  part  taken  only;  but  such  is  not  the 
present  case.  Here  the  dty  by  its  ordinances 
providing  for  the  condemnation,  and  by  the 
Judgment  of  condemnation  entered,  provided 
for  tbe  taking  of  the  entire  property  of  tbe 
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railway  company  within  the  city  Uinlta 
The  whole  of  the  property  Is  taken,  not  a 
part  merely,  and  the  part  taken  fixes  the 
measure  of  the  compensation.  The  amount  of 
such  compensation  cannot  be  lessened  by  a 
tender  of  something  the  railway  may  not 
want,  and  which  it  must  pay  for  if  accepted. 

[t]  It  Is  next  argued  that  the  scheme  or 
plan  proposed  by  the  ordinance  for  taking 
the  property  sought  to  be  condemned  has 
not  been  substantially  followed,  by  the  city 
officers.  It  will  be  remembered  that  the  or- 
dinance submitted  to  the  electors  contains  a 
condition  to  the  effect  that,  before  condemna- 
tion proceedings  shall  be  begun  for  the  ac- 
quisition of  an  existing  railway,  an  apprais- 
al shall  be  made  of  its  property  by  the  board 
.  of  public  works  of  the  city  and  the  appraisal 
submitted  to  the  owners  of  such  property  for 
acceptance  or  rejection.  The  argument  is 
that  this  provision  of  the  ordinance  was  com- 
plied with  in  form  only,  and  not  In  good 
faith,  or  In  accordance  with  its  purpose  and 
intent  But  this  objection  we  think  does  not 
require  an  extended  answer.  The  representa- 
tive of  the  railway  company  to  whom  the 
tender  was  submitted  made  no  objection  to 
the  appraisal  on  this  ground  at  the  time  of 
its  submission  to  him.  On  the  contrary,  he 
answered  saying  that  the  property  was  not 
for  sale,  and  made  a  counter  proposition  to 
the  effect  that  the  company  was  willing  to 
enter  into  negotiations  with  the  dty  look- 
ing to  an  agreement  by  which  the  city  could 
acquire  running  rights  over  the  company's 
tracks.  The  ordinance,  it  will  be  remem- 
bered, provided  that  the  company  might  sub- 
mit a  counter  proposal,  or  a  corrected  ap- 
praisal, to  the  city's  board  of  public  works 
if  it  so  desired,  and  clearly  after  having 
submitted  a  counter  proposal,  and  failed  to 
submit  a  corrected  appraisal,  it  cannot  now 
complain  of  the  good  faith  of  the  city. 

[7]  The  Seattle  charter  (article  4,  f  17)  pro- 
vides that  "all  ordinances  •  •  •  shall  be 
published  at  least  once  In  the  city  official  news- 
paper within  three  days  after  the  same  shall 
become  a  law."  The  ordinance  authorizing 
the  condemnation  proceedings  relied  upon  in 
this  Instance  was  passed  and  became  a  law 
on  October  IS,  1911,  and  was  published  for 
the  first  time  on  October  19,  1911.  It  ia  con- 
tended that  the  ordinance  is  void  because 
of  this  failure  to  comply  strictly  with  the 
terms  of  the  dty  charter.  But  the  require- 
ments of  the  d^  charter  with  reference  to 
the  publication  of  ordinances  is  directory  in 
so  far  as  the  time  in  which  they  must  be  pub- 
lished is  concerned.  The  purpose  of  requir- 
ing that  they  be  published  is  to  Inform  the 
general  public  of  thdr  contents,  and  it  is  a 
suffident  compliance  with  the  requirement 
that  they  be  published  within  a  reasonable 
time.  ^ 

[1]  It  is  further  contended  that  the  ordi- 
nance providing  the  scheme  and  plan  for  the 
proposed  munldpally  owned  railway  was  not 


legally  submitted  to  the  electors  of  the  dty. 
This  contention  is  based  on  the  fact  that  the 
condensed  statement  of  the  proposition  sub-' 
mltted  was  not  printed  upon  the  election  bal- 
lot used  at  the  general  election  held  upon 
'that  day,  but  was  printed  on  a  separate  bal- 
lot, as  tf  at  a  spedal  election  called  for  that 
purpose  alone.  Citations  are  made  to  the 
statutes  relating  to  the  form  of  ballots  re- 
quired at  a  general  election,  and  it  Is  argued 
that  these  statutes  require  that  all  questions 
authorized  by  law  to  be  submitted  at  an  elec- 
tion must  be  printed  upon  a  single  ballot, 
and  also  that  these  provisions  of  the  statute 
required  that  the  proposition  submitted  in 
this  instance  be  printed  upon  the  general  bal- 
lot in,  use  upon  that  day.  Had  the  proposi- 
tion been  so  printed,  we  have  no  doubt  that 
the  form  of  the  submission  would  have  been 
valid;  but  we  think  it  by  no  means  follows 
that  form  adopted  in  the  present  instance 
was  invalid.  This  was  a  spedal  election 
called  for  the  purpose  of  submitting  this 
particular  question.  True  it  was  called  at 
the  time  of  the  general  election,  and  the  gen- 
eral election  officers  were  selected  as  offi- 
cers of  the  spedal  election;  but  It  was, 
nevertheless,  a  special  election,  and  the  laws 
relating  to  the  form  of  the  ballot  at  a  gen- 
eral election  are  not  mandatory.  Ballots  in 
the  form  here  used  would  have  been  valid 
without  question  had  the  proposition  been 
submitted  at  a  special  election  held  apart 
from  the  general  election,  and  we  think  the 
form  valid  her&  There  ia  no  daim  that  any 
legal  voter  was  by  this  form  of  proceeding 
denied  the  right  to  freely  express  his  will 
upon  the  question  submitted.  The  statutes 
governing  the  proceeding  are  not  clearly  de- 
fined. The  rule  of  procedure  must  be  grath- 
ered  from  thdr  general  trend,  rather  than 
from  spedflc  enactments.  In  audi  cases, 
"Courts  are,  and  of  right  ought  to  be,  reluc- 
tant to  defeat  the  fair  expression  of  the  popu- 
lar will  manifested  by  the  voters  at  an  elec- 
tion the  express  and  only  object  of  which  is 
to  ascertain  the  popular  wiU,  and  such  ex- 
pression will  be  upheld  and  made  effective 
unless  the  law. which  defeats  it  is  so  plain 
and  unequivocal  that  it  is  susceptible  of  but 
one  construction."  Fox  v.  Seattle,  43  Wash. 
74,  86  Pac.  379, 117  Am.  St.  Rep.  1037. 

It  may  be  well  to  add  that  the  validity  of 
this  dectlon  was  upheld  by  us  in  Tulloch  v. 
Seattle,  69  Wash.  178,  124  Pac.  481,  where 
the  validity  of  the  bonds  Issued  pursuant  to 
this  election  was  upheld,  although  the  pre- 
cise question  here  suggested  was  not  there 
specifically  suggested  or  passed  upon. 

[9]  It  is  next  objected  that  the  ordinances 
are  in  violation  of  those  clauses  in  the  fed- 
eral Constitution  which  prohibit  states  from 
passing  laws  impairing  the  obligation  of  con- 
tracts, or  depriving  persons  of  Ufe,  liberty, 
and  property  without  due  process  of  lav, 
and  denying  to  persons  within  its  Jurisdiction 
the  full  protection  of  the  laws.    It  is  urged 
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that  the  franchises  of  the  railway  company 
whose  property  Is  sought  to  be  condemned 
are  contracts,  and  that  it  Is  not  due  process 
of  law,  and  is  depriving  the  company  of  the 
equal  protection  of  the  laws  to  compensate 
for  property  taken  other  than  in  money.  But 
we  have  no  doubt  tliat  it  Is  within  the  power 
of  the  Legislature  to  provide  for  the  condem- 
nation of  railroad  franchises  granted  by  the 
state,  and,  as  we  have  said,  the  city  has  not 
as  yet,  in  so  far  as  this  record  discloses, 
sought  to  compensate  the  appellant  for  the 
property  proposed  to  be  taken  other  than  in 
money. 

[10]  Finally  it  is  objected  that  there  Is  a 
defect  of  parties  to  the  proceedings.  This 
objection  we  think  is  well  taken.  At  the  time 
the  proceedings  were  commenced  the  prop- 
erty of  the  railroad  company  was  In  the 
hands  of  receivers,  and  no  leave  to  sue  them 
was  obtained,  nor  were  they  made  parties 
to  the  proceedings.  The  statute  relating  to 
parties  specifically  requires  that  the  owners 
and  occupants  of  property  sought  to  be  con- 
demned shall  be  made  parties,  and  clearly 
these  receivers  were  occupants  of  this  prop- 
erty at  the  time  these  proceedings  were  be- 
gun. Their  presence  was  necessary,  there- 
fore, to  a  valid  order  of  condemnation,  and 
the  proceedings  are  fatally  defective  without 
them.  We  have  not  overlooked  the  respond- 
ents' argument  that  a  proceeding  in  condem- 
nation is  a  proceeding  in  rem,  and  that  this 
conrt  has  held  that  persons  having  liens  upon 
the  property  are  not  necessary  parties  un- 
less the  statute  makes  them  so.  But  these 
recovers  are  not  mere  lien  holders.  They 
were  in  actual  possession  of  the  property, 
were  occupants  thereof,  and  by  statute  are 
necessary  parties.  The  cases  of  Gasaway  v. 
Seattle,  52  Wash.  444,  100  Pac.  991,  21  L.  R. 
A.  (N.  S.)  68,  and  North  Coast  RaUway  Co. 
V.  Hess,  56  Wash.  335,  105  Pac.  853,  cited  by 
the  respondents,  do  not  sustain  a  contrary 
view.  In  the  first  case  it  was  inferentially, 
if  not  expressly,  held  that  parties  holding 
Interests  required  by  the  statute  to  be  made 
parties  to  the  proceedings  were  necessary 
parties  without  whom  condemnation  could 
not  be  bad,  and  in  the  second  case  the  par- 
ties then  thought  necessary  were  mere  lien- 
holders,  whom  the  statute  did  not  direct 
should  be  made  parties. 

The  conclusion  reached  on  the  last  point 
discussed  requires  a  reversal  of  the  Judg- 
ment. It  is  not  required,  however,  that  a  dis- 
missal of  the  proceeding  be  directed,  as  the 
city  may  be  able  to  obtain  leave  of  the  court 
which  appointed  the  receivers  to  make  them 
parties  to  the  proceedings.  The  Judgment 
of  this  court  will  be  therefore  that  the  order 
of  condemnation  under  review  be  reversed 
and  the  proceedings  remanded  to  the  lower 
conrt,  vrlth  instructions  to  grant  to  the  dty 
a  reasonable  time  within  which  to  make  par- 
ties to  the  proceedings  the  receivers  in  pos- 


session and  occupancy  of  the  property,  and 
such  other  persons  as  it  may  deem  necessary, 
and  proceed  with  a  further  bearing  in  due 
course. 

CROW,    C.    J.,    and    MAIN,    ELLIS,   and 
PARKER,  JJ.,  concur. 


(T7  Wash.  6S1) 

STATE  ez  rel.  KIBHL  et  aL  ▼.  HOWELL., 

Secretary  of  State. 

(Supreme  Court  of  Washington.    Feb.  3,  1914.) 

1.  Statdtxs  (i  35%*)— Subkission  to  Popu- 
lar Vote— Petitions— Time  fok  Filiho — 
"Within  Ten  Months." 

Laws  1913,  c.  138,  i  1,  providing  that  meas- 
ures to  be  submitted  upon  an  initiative  petition 
shall  be  filed  witUn  ten  months  prior  to  ue  elec- 
tion or  the  session  of  the  Legislature  at  wliich 
they  are  to  be  submitted,  does  not  mean  tliat  such 
measures  shall  be  filed  more  than  ten  months 
prior  to  the  election ;  as  "within"  ten  months 
plainly  means  "less  than"  ten  months. 

TEd.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  i  35%.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7497-7502.] 

2.  Statutes  (J  35%*)— Submissiow  to  Popu- 

LAB  VOT*— PBTITIOKS— TiMB  FOB  FlUWO. 

Under  the  initiative  and  referendum  amend- 
ment to  the  Constitution  adopted  in  1912,  whidi 
provides  that  initiative  petitions  shall  be  filed 
with  the  Secretary  of  State  not  less  than  four 
months  before  the  election  at  which  they  are  to 
be  voted  on,  that,  if  filed  at  least  four  months 
before  such  election,  the  secretary  shall  submit 
them  to  the  vote  of  the  people  at  such  election, 
and  tliat  that  section  is  seli-ezecatlng,  but  tliat 
legislation  may  be  enacted  to  bicilitate  its  opera- 
tion, the  Legislature  has  power  to  fix  a  reason- 
able limit  of  time  within  which,  prior  to  the 
election,  the  proposed  measure  may  be  filed 
snd  the  signatures  of  the  voters  to  the  petition 
procured,  in  view  of  the  changes  in  the  elector- 
ate from  year  to  year  and  the  necessity  for 
some  practical  test  for  determining  if  the  sign- 
ers of  the  petition  are  legal  voters,  since,  while 
the  amendment  is  declared  to  be  self-ezecntins, 
its  execution  would  be  almost,  if  not  wholly,  im- 
practicable without  some  such  legislation. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Vig.  {  35%.«] 

3.  Statutes  (»  35%*)— Submission  to  Popo- 
LAB  Vote— Petitions— Time  fob  Fiung. 

Laws  1913,  c.  13a  i  1.  providing  that  meas- 
ures to  be  submitted  upon  initiative  petition 
shall  be  filed  within  ten  months  prior  to  the 
election  at  which  they  are  to  be  submitted,  is 
not  invalid  as  fixing  an  unreasonably  short  tune 
for  the  preparation  and  circulation  of  petitions, 
though  under  the  Constitution  the  petitions 
must  be  filed  at  least  four  months  before  elec- 
tion, leaving  only  six  months  in  which  to  pre- 
pare, circulate,  and  procure  signatures  to  the 
petitions,  this  Imng  a  matter  within  the  discre- 
tion of  the  Legislature,  unless  a  limit  so  short 
as  to  practically  destroy  the  constitutional  right 
is  fixed,  and  six  montlis  is  not  such  an  unrea- 
sonably short  time. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dtc 
Dig.  {  35V4.*] 

Original  mandamus  proceeding  by  the 
State,  on  the  relation  of  C.  H.  Kiefal  and  oth- 
ers, nsialnst  I.  M.  Howell,  Secretary  of  State. 
Writ  denied. 
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Lester  B.  Elrkpatrldc,  of  Seattle,  for  re- 
lators. W.  V.  Tanner  and  Scott  Z.  Hender- 
son, both  of  Olympla,  for  respondent 

PARKEK,  J.  This  is  a  niandamns  pro- 
ceeding commenced  In  this  court,  wherein 
the  relotors  seek  to  compel  the  Secretary  of 
State  to  transmit  a  copy  of  a  proposed  Initi- 
ative measure  flled  In  bis  ofilce  to  the  Attor- 
ney General,  to  the  end  that  there  may  be 
formulated  a  ballot  title  thereof,  as  provided 
by  the  Laws  of  1913,  p.  418,  preliminary  to 
the  circulation  of,  and  procuring  signatures 
to,  petitions  for  the  submission  of  the  pro- 
posed measure  to  a  vote  of  the  people  at  the 
general  election  to  be  held  in  November,  1914. 
The  cause  is  submitted  to  ns  upon  the  de- 
murrer of  the  Secretary  of  State  to  the  re- 
lator's petition.  From  the  briefs  and  argu- 
ment of  counsel,  it  is  apparent  that  the 
Secretary  of  State  has  declined  to  proceed  as 
demanded  by  the  relators,  because  the  pro- 
posed Initiative  measure  was  flled  in  his  of- 
fice more  than  ten  months  prior  to  the  date 
of  the  general  election  of  1914,  which  fact 
appears  in  the  allegations  of  the  relator's 
petition.  The  question  here  presented  is: 
Does  this  fact  Justify  the  Secretary  of  State 
in  declining  to  proceed  as  demanded  by  the 
relators? 

The  initiative  and  referendum  amendment 
to  our  Constitution,  adopted  In  1912,  pro- 
vides, among  other  things,  as  follows:  "Ini- 
tiative petitions  shall  be  filed  with  the  Sec- 
retary of  State  not  less  than  four  months  be- 
fore the  election  at  which  they  are  to  be 
voted  upon.  •  •  •  If  filed  at  least  four 
months  before  the  election  at  which  they  are 
to  be  voted  upon,  he  shall  submit  the  same 
to  the  vote  of  the  people  at  the  said  election. 
.•  •  •  All  such  petitions  shall  be  flled  with 
the  Secretary  of  State,  who  shall  be  guided 
by  the  general  laws  in  submitting  the  same 
to  the  people  until  additional  legislation  shall 
especially  provide  therefor.  This  section  is 
self-e.xecuting,  but  legislation  may  be  oiacted 
especially  to  facilitate  its  operation."  Laws 
of  1911,  pp.  137,  139.  The  Legislature  of 
1913  passed  an  act  "facilitating  the  operation 
of  the  Initiative  and  referendum."  Laws  of 
1913,  p.  418.  That  act,  so  far  as  we  need 
here  notice  its  provisions,  reads  as  follows: 

"Sec.  1.  •  •  •  Measures  to  be  submit- 
ted upon  Initiative  petition  shall  be  flled 
within  ten  months  prior  to  the  election  or  the 
session  of  the  Legislature  at  which  they  are 
to  be  submitted.  The  Secretary  of  State 
shall  give  to  each  such  measure  a  serial 
number,  using  a  separate  series  for  initiative 
and  referendum  measures,  respectively,  and 
forthwith  transmit  to  the  Attorney  General  a 
copy  of  such  measure  bearing  Its  serial  num- 
ber.   ••    • 

"Sec.  2.  Within  ten  days  after  the  receipt 
of  any  such  measure,  the  Attorney  General 
shall  formulate  therefor  and  transmit  to  the 
Secretary  of  State  a  ballot  title  of  not  to  ex- 
ceed one  hundred  words,  bearing  the  serial 


number  of  such  measure,  which  ballot  title 
may  be  distinct  from  the  legislative  title  of 
such  measure,  and  shall  express,  and  give  a 
true  and  impartial  statement  of  the  purpose 
of  such  measure."  Then  follow  provisions 
relating  to  the  form  of  and  circulation  of  the 
petitions,  verifying  the  signers  to  be  legal 
voters,  publication,  conduct  of  the  election, 
canvass  of  vote,  etc. 

[1]  It  Is  suggested,  though  we  do  not  un- 
derstand It  to  be  seriously  contended,  that 
the  words  "measures  to  be  submitted  upon 
initiative  petition  shall  be  filed  within  ten 
months  prior  to  the  election"  mean  that  such 
measures  shall  be  flled  with  the  Secretary  of 
State  more  than  ten  months  prior  to  the  elec- 
tion. We  are  unable  to  see  that  there  is  any 
ground  for  so  contending.  The  language  is 
too  plain  for  construction.  "Within  ten 
months"  plainly  means  "less  than  ten  months" 
before  election. 

[2]  It  Is  contended  by  counsel  for  the  re- 
lators that,  in  so  far  as  this  law  thus  limits 
the  time  within  which  an  initiative  measure 
may  be  flled  with  the  Secretary  of  State  pre- 
liminary to  the  circulation  of  petitions  for 
submission  of  such  a  measure  to  the  people, 
the  law  is  in  violation  of  the  Initiative  and 
referendum  amendment  to  the  C!onstltntion. 
It  is  first  argued  that  the  terms  of  that 
amendment,  in  effect,  prohibit  the  Legisla- 
ture from  fixing  any  limit  upon  the  time 
within  which  proposed  initiative  measures 
may  be  flled  with  the  Secretary  of  State. 
The  argument  seems  to  be  that,  since  the 
constitutional  amendment  provides  that  the 
petitions  of  the  voters  shall  be  flled  with  the 
Secretary  of  State  "not  less  than  four  months 
before  the  election,"  and,  "If  flled  at  least 
four  months  before  the  election,  •  •  • 
he  shall  submit  the  same  to  the  vote  of  the 
people,"  the  Legislature  is  thereby,  In  effect, 
prohibited  from  fixing  any  limit  of  time  with- 
in which  a  proposed  measure  may  be  flled 
and  Circulation  of  petitions  thereon  commenc- 
ed. We  cannot  agree  with  this  contention. 
The  Legislature  is  expressly  authorized  to 
enact  laws  to  facilitate  the  iniUatlre  and 
referendum.  It  seems  clear  to  us  that  a 
limitation  upon  the  time  within  which,  prior 
to  the  election,  a  proposed  measure  may  be 
flled  and  the  procuring  of  signatures  of  vo- 
ters to  the  petitions  commenced  is  a  proper 
subject  of  legislation,  looking  to  orderly  pro- 
cedure and  fairness  to  the  electors.  While 
the  constitutional  amendment  is  declared  to 
be  self-executing.  It  is  apparent  that  its  exe- 
cution would  be  almost.  If  not  wholly,  im- 
practicable without  legislation  of  some  such 
nature  as  this.  It,  of  course,  is  necessary 
that  some  practical  test  be  provided  for  de> 
termlning  whether  the  signers  of  the  peti- 
tions are  legal  voters.  It  is,  of  course,  but 
fair  that  the  petitions  should,  so  far  as  prac- 
tical, be  signed  only  by  those  who  would  be 
voters  at  the  election.  This  can  be  secured 
with  greater  certainty  by  having  the  peti- 
tions signed  as  near  the  time  of  the  election 
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as  practical.  "We  all  know  that  our  elector^ 
ate  is 'not  the  same  from  year  to  year.  We 
are  of  the  opinion  that  It  is  within  the  power 
of  the  Legislature  to  fix  a  reasonable  limit  of 
time  preceding  the  election  within  which  an 
inltiatlre  measure  may  be  filed  with  the 
Secretary  of  State. 

[3]  It  Is  further  contended  by  counsel  for 
the  relators  that  the  act  Is,  In  any  event,  in 
violation  of  the  Initiative  and  referendum 
amendment,  because  ten  months  is  an  un- 
reasonably short  time  for  the  preparation 
and  circulation  of  petitions  asking  snbmi»- 
Eion  of  a  proposed  Initiative  measure  to  the 
voters,  In  view  of  the  fact  that  the  petitions 
must  be  filed  with  the  Secretary  of  State  at 
least  four  months  before  election,  leaving 
only  six  months  in  which  to  prepare,  circu- 
late, and  procure  signatures  to  the  petitions. 
We  are  clearly  of  the  opinion  that  this  is  a 
matter  of  legislative  discretion  with  which 
w«  cannot  interfere ;  in  any  event,  not  unless 
a  limit  of  time  should  be  fixed  so  short  as 
to  practically  destroy  the  right  guaranteed  by 
this  constitutional  amendment  Plainly  six 
months  is  not  an  unreasonably  short  time 
for  the  circulation  and  procuring  Bignatures 
to  petitions. 

The  writ  ia  denied. 

CROW,  C.  J.,  and  MOUNT,  MORRIS,  and 
FULLERTON,  JJ.,  concur. 


(77  Wash.  <63) 

ROBINSON  V.   ROBINSON. 
(Supreme  Court  of  Washington.    Feb.  4,  1914.) 

1.  DivoKci!  (8  165*)  —  Decbek  —  Opening  ob 
Vacating— Gkounds. 

A  petition  by  a  wife  to  vacate  a  decree  of 
divorce  granted  in  a  suit  by  her  alleged  that  the 
husband  urged  her  to  apply  for  and  obtain  a 
divorce  on  the  ground  of  desertion;  that  he 
told_  her  that  her  refusal  to  do  so  was  occa- 
sioning him  great  inconvenience  in  a  business 
way,  and  that  he  would  be  ruined  financially  as 
well  as  socially;  that  he  repeatedly  told  her 
that  the  application  would  be  merely  formal, 
and  that  as  soon  as  the  six  months'  limitation 
expired  after  she  secured  the  decree  he  woold 
remarry  her ;  that  if  she  did  not  commence  an 
action  he  would  be  compelled  to  leave  the  state, 
she  would  never  hear  from  him  again,  and  he 
would  give  no  financial  aid  to  her  or  the  chil- 
dren; that  be  would  employ  an  attorney  to  rep- 
resent her,  make  default,  and  make  provision 
for  her  support  and  that  of  their  children; 
that  one  of  his  lawyers  assured  her  that  he 
was  greatly  embarrassed  in  a  financial  way  by 
reason  of  her  refusal  to  apply  for  a  divorce; 
that  she  finally  consented;  that  she  instituted 
an  action  in  which  a  decree  was  -entered;  that 
the  facts  stated  in  her  complaint  and  testified 
to  did  not  justify  a  divorce;  that,  although 
she  and  the  husband  sustained  marital  rela- 
tions after  the  action,  she  did  not  so  testify; 
that  the  court's  findings  were  not  in  accordance 
with  the  evidence;  that  at  the  trial  she  did  not 
state  she  wanted  a  divorce,  but  only  that  she 
wanted  to  do  what  was  best  for  the  children ; 
that  the  trial  court  only  granted  divorce  after 
her  counsel  bad  stated  that  he  and  the  hus- 
band's attorney  were  unable  to  bring  about  a 
reconciliation ;  that  this  was  not  true ;  and 
that  the  husband  hitd  not  deserted  her.     Held, 


that  a  demurrer  to  the  petition  was  properly 
sustained,  as  it  showed  nothing  more  than  a 
collusive  arrangement  to  obtain  a  divorce,  and 
did  not  show  any  such  duress  as  exempted  the 
wife  from  the  rule  that  one  may  not  be  heard 
to  impeach  a  decree  which  he  has  procured  to 
be  entered  in  his  own  favor. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {$  533-542,  646,  54S;    Dec.  Dig.  | 

2.  DivoBCB  (i  165*)  —  Dkcbex  —  OPSNiNa  OB 

Vacating— GBotiNDa. 

That  perjured  testimony  may  have  been 
offered  to  secure  a  divorce  decree  is  no  ground 
for  vacating  the  decree. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  533-542,  546,  548;    Dec.  Dig.  1 

8.  DivoBCB  (i  165*)  — Decbek  — Openiho  ob 

VACATINQ--GBOUNDa. 

While  the  insufficiency  of  the  evidence  to 
support  a  divorce  decree  would  justify  an  ap- 
peal, it  will  not  justify  a  vacation  of  the  decree. 
[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  533-542,  546,  548;  Dee.  Dig.  | 
ie5.»]  .      -.         .  •*  . 

Department  1.  Appeal  from  Snpeilor 
Court,  Spokane  County ;  Bmoe  Blake,  Judge. 

Proceeding  by  Alice  V.  Robinson  against 
Edward  Robinson  to  vacate  a  decree  of  di- 
vorce.  From  a  judgment  snstaining  a  demnr- 
rer  to  the  petition,  the  petitioner  appeals. 
Affirmed. 

F.  W.  Gtrand  and  Robertson  &  Miller,  all 
of  Spokane,  for  appellant  Post,  Avery  ft 
Higglns,  of  Spokane,  for  respondent 

GOSE,  J.  This  is  a  petition  to  vacate  • 
decree  of  divorce  entered  at  the  suit  of  the 
petitioner.  The  decree  was  entered  on  the 
16th  day  of  April,  1912.  Nearly  ten  months 
later  and  on  February  4,  1913,  the  petition- 
er, the  plaintitr  in  the  divorce  suit,  filed  h« 
petition  to  vacate  the  decree.  A  general  de- 
murrer to  the  petition  was  sustained.  The 
petitioner  has  appealed. 

[1]  The  petition  is  too  lengthy  to  be  re- 
produced in  full.  It  alleges.  In  substance, 
that  the  appellant  was  married  to  the  re- 
spondent in  October,  1900;  that  they  lived 
together  as  husband  and  wife  until  the  date 
of  the  entry  of  the  decree,  except  during  brief 
intervals  when  the  respondent  was  away 
from  his  home  "through  the  inducement  and 
solicitation  of  one  Ethel  Irving,  with  whom 
he  became  infatuated  In  the  spring  of  1910; 
that  in  the  month  of  May,  1911,  the  respond- 
ent, because  of  his  infatuation  for  Ethel 
Irving  and  at  her  instigation,  brought  an 
action  against  the  appellant  for  a  divorce  oa 
the  ground  of  desertion,  which  he  thereafter 
dismissed  because  there  was  no  ground  for 
his  complaint ;  that  a  short  time  thereafter 
the  respondent,  who  is  a  lawyer,  commenced 
to  urge  and  persuade  the  appellant  to  apply 
for  and  obtain  a  divorce  from  bim  on  the 
ground  of  desertion,  "in  order  that  he  might 
marry  the  said  Ethel  Irving";  that  he  told 
her  that  her  refusal  to  comply  with  his  re- 
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qnebt  and  secure  a  dlrorce  "was  occaslonliig 
him  great  InconTenience  and  annoyance  In  a 
boslnesa  way,  and  be  would  be  rained  finan- 
cially as  well  as  lose  his  standing  wltb  his 
friends,  employers,  and  business  associates"; 
tbat  he  repeatedly  told  her  that  the  applica- 
tion would  be  only  a  formal  matter;  that,  as 
soon  as  the  six  months'  limitation  expired 
after  she  had  secured  the  decree,  "he  would 
remarry  her,"  and  In  the  meantime  would 
straighten  up  his  business  affairs ;  that  they 
could  then  resume  the  marital  relations; 
that  she  frequently  inquired  of  him  in  what 
manner  his  marriage  embarrassed  him;  that 
he  always  answered  that  he  could  not  tell 
her,  "and  asked  her  If  she  could  not  beliere 
him  and  trust  him;"  that  the  respondent 
often  told  her  that,  if  she  did  not  commence 
an  action  for  and  secure  a  divorce  from  him, 
he  would  be  compelled  to  leave  the  state; 
that  she  would  never  hear  from  him  again; 
that  he  would  give  no  financial  aid  to  her 
and  to  the  children,  but  that,  if  she  would 
get  a  divorce,  his  financial  difficulties  would 
soon  be  satisfactorily  adjusted;  that  he  told 
her  that  he  would  employ  an  attorney  to  rep- 
resent her;  that  he  would  make  default; 
and  that  he  would  make  provision  for  the 
support  of  herself  and  their  children  until 
their  remarriage.  It  is  further  alleged  that, 
after  the  respondent  had  pleaded  with  the 
appellant  for  a  number  of  months,  "and  after 
talking  with  one  of  his  lawyers,"  who  assured 
her  that  the  respondent  was  greatly  embar- 
rassed In  a  financial  way  by  reason  of  her 
refusal  to  apply  for  a  divorce,  and  being 
overpersnaded,  she  finally  consented  to  go 
before  the  court  "and  tell  the  situation  to  the 
court  just  as  It  was,  at  the  same  time  pro- 
testing that  she  did  not  want  a  divorce ;  that 
she  had  no  grounds  therefor;  that  she  did 
not  believe  that  a  decree  would  be  granted;" 
that  she  was  advised  by  the  respondent  that. 
In  order  to  get  a  divorce,  "It  would  be  neces- 
sary for  her  to  go  to  the  attorney  whom  he 
bad  selected  and  wpuld  pay,  and  have  him 
present  the  matter  for  her;"  that  pursuant 
to  the  "arrangement"  she  Instituted  an  action 
for  divorce;  that  the  respondent  defaulted, 
and  that  on  the  16th  day  of  April,  1912,  a 
decree  of  divorce  was  entered.  She  further 
alleges  that  the  facts  stated  in  her  complaint 
and  testified  to  at  the  trial  did  not  Justify  a 
divorce  on  the  ground  of  desertion ;  that, 
although  she  and  the  respondent  sustained 
the  marital  relation  subsequent  to  the  bring- 
ing of  the  action,  she  did  not  testify  to  that 
fact;  that  the  findings  of  the  court  in  the 
divorce  action,  which  are  made  a  part  of 
the  petition,  are  not  In  accordance  with  the 
evidence  adduced  at  the  trial  and  are  not 
supported  by  the  evidence;  that  at  the  trial 
she  did  not  state  that  she  wanted  a  divorce, 
btit  only  stated  "that  she  wanted  to  do  what 
was  best  for  the  children";  that  the  trial 
court  did  not  believe  there  was  any  ground 
for  divorce,  and  continued  the  hearing  until 
188  P.— 19 


the  afternoon;  that  the  court  was  then  not 
satisfied  of  the  sufficiency  of  the  evidence  to 
warrant  a  decree;  that  he  called  counsel  for 
the  appellant  and  the  prosecuting  attorney 
to  the  bench,  and  the  attorney  for  the  appel- 
lant stated  to  the  court  that  he  and  the  at- 
torney for  the  respondent  had  been  endeav- 
oring for  a  number  of  months  to  bring  about 
a  reconciliation,  but  that  they  were  unable 
to  do  so,  and  expressed  the  opinion  that  the 
appellant  and  the  respondent  could  no  long- 
er live  together  as  husband  and  wife;  that 
after  this  statement  the  court  granted  the  de- 
cree; that  the  statement  made  by  counsel  for 
the  appellant  "was  not  the  fact";  that  the 
appellant  did  not  desire  a  divorce,  but  that 
she  applied  for  it  becanse  of  the  solicitation 
of  the  respondent  and  because  of  the  repre- 
sentations made  by  him  and  one  of  his  at- 
torneys; that  she  did  not  know  or  have  rea- 
son to  believe  at  such  time  "that  a  fraud  was 
being  practiced  upoA  her  or  the  court" ;  that 
she  is  informed  and  believes  that  the  decree 
"was  obtained  by  collusion";  that  the  re- 
spondent had  a  good  defense  to  the  action; 
that  he  had  not  in  fact  deserted  her,  but  had 
during  the  pendency  of  the  suit  sustained  the 
marriage  relation  with  her,  and  was  support- 
ing her  and  the  children. 

In  the  divorce  suit,  the  court  expressly 
found  tbat  the  respondent  deserted  the  peti- 
tioner in  the  month  of  July,  1009;  that  he 
had  since  that  time  refused  to  live  with  her, 
and  that  during  all  of  said  time  he  had  liv- 
ed separate  and  apart  from  her,  against  her 
will,  and  without  her  consent  The  divorce 
decree  recites  that  the  prosecuting  attorney 
of  Spokane  county  appeared  on  behalf  of 
the  state  and  resisted  the  action.  The  decree 
awarded  to  the  appellant  the  custody  of  the 
four  minor  children,  and  directed  the  re- 
spondent to  pay  her  the  sum  of  $200  per 
month,  payable  monthly,  for  the  support  and 
maintenance  of  herself  and  the  minor  chil- 
dren, until  the  further  order  of  the  court 

We  think  the  demurrer  was  properly  sus- 
tained. There  is  no  allegation  that  the  ap- 
pellant was  feeble  in  mind  or  body,  or  that 
she  stated  the  real  facts  to  her  attorneys  or 
to  the  court  In  short  the  petition  shows 
nothing  bat  a  collusive  arrangement  for  a 
divorce.  She  alleges  that  she  finally  con- 
sented to  go  before  the  court  "and  tell  the 
situation  to  the  court  Just  as  it  was."  There 
is  no  allegation  that  she  did  this.  Indeed  the 
inference  is  either  tbat  the  facts  alleged  in 
her  petition  are  false,  or  that  she  testified 
falsely,  or  suppressed  material  facts  In  the 
trial  of  the  divorce  suit  The  gist  of  her 
petition  is  that  her  husband,  who  had  there- 
tofore commenced  a  divorce  suit  against  her 
on  the  ground  of  desertion,  which  he  had 
dismissed,  represented  to  her  that  the  mar- 
riage embarrassed  him  in  his  business  rela- 
tions; that  while  both  of  the  parties  knew 
there  was  no  ground  for  divorce,  he  repre- 
sented that  if  she  would  obtain  a  divorce, 
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he  would  get  his  bnsineBS  affairs  adjusted 
within  six  months  and  remarry  her. 

The  appellant  relies  upon  Graham  t.  Gra- 
ham, 54  Wash.  70, 102  Pac.  801, 18  Ann.  Cas. 
999,  Pringle  v.  Prlngle,  65  Wash.  93,  104 
Pac.  135,  and  McDonald  t.  McDonald,  34 
Wash.  293,  75  Pac.  865,  from  this  Jurisdiction, 
and  Danforth  t.  Danforth,  105  III.  603,  and 
Winder  v.  Winder,  86  Neb.  495,  125  N.  W. 
1005,  from  other  Jurisdictions.  The  case  at 
bar  has  little  in  common  with  any  of  these 
cases. 

In  the  Graham  Case  a  decree  of  divorce 
was  entered  at  the  suit  of  the  husband  on 
the  Ist  day  of  September,  1908.  On  the  1st 
day  of  October  following,  the  wife  filed  her 
petition,  praying  for  an  order  vacating  the 
decree  and  for  permission  to  withdraw  her 
answer  and  defend  the  suit  She  alleged  in 
her  petition  that  prior  to  November,  1907, 
the  marriage  relation  bad  been  most  amica- 
ble; that  from  that  time- the  husband  began 
to  grow  cold  and  distant ;  that  in  June,  1908, 
he  requested  her  to  procure  a  divorce,  which 
she  refused  to  do;  that  his  inattention  and 
neglect  then  became  more  marked,  until 
Anally,  with  Intent  to  deceive  her  as  to  his 
real  motive,  he  more  than  once  threatened  to 
commit  suicide  unless  she  consented  to  allow 
him  to  procure  a  divorce;  that  he  procured 
a  revolver  and  made  a  pretended  attempt  to 
take  his  life ;  that  his  conduct  so  terrorized 
her  and  her  children  that  she  was  reduced  in 
health  and  so  shocked  in  her  nervous  sys- 
tem that  she  was  induced  to  believe  that  he 
would  commit  suicide  and  yielded  to  his  de- 
mand ;  that  she  signed  an  answer  which  her 
husband  had  caused  to  be  prepared ;  that 
her  husband  thereafter  telephoned  her  that 
be  would  take  his  life  if  she  resisted  the 
divorce  or  appeared  in  the  courtroom  at  the 
hearing;  all  of  which  she  believed,  and  for 
that  reason  did  not  appear.  She  further  al- 
leged that  all  the  facts  set  forth  in  the  com- 
plaint were  false  and  untrue;  that  his 
threats  of  suicide  were  made  with  intent  to 
cover  his  real  purpose,  which  was  to  marry 
another,  a  purpose  wlilch  he  thereafter  ad- 
mitted to  her.  In  holding  that  the  petition 
was  sufficient,  the  court  said  that  the  com- 
plaint in  the  divorce  suit  was  subject  to 
demurrer;  that  the  suit  was,  In  effect,  not- 
withstanding the  record,  a  decree  by  de- 
fault; that,  while  ordinarily  "the  plea  of 
coercion  or  duress  would  not  be  heard  upon 
the  facts  alleged,  when  we  consider  the  years 
of  intimate  relationship  existing  between 
these  parties,  the  trust  and  confidence  in- 
spired by  mutual  Interest  in  the  rearing  of 
children,  it  is  not  for  us  to  say  in  this  pro- 
ceeding that  the  appellant  was  not  the  vic- 
tim of  a  well-founded  dread  that  respondent, 
the  father  of  her  children,  would  take  his 
life  unless  she  submitted  to  his  demand." 

In  the  Pringle  Case  the  wife  commenced 
an  action  in  Mason  county  against  the  peti- 
tioner and  obtained  a  decree  of  divorce  upon 
constructive  service.    Betuma  were  properly 


made  that  the  husband  could  not  be  found 
in  either  Mason  or  Chehalis  county.  A  trial 
was  had,  and  a  decree  entered,  in  which  it 
was  adjudged  that  the  wife  was  entitled  to 
a  divorce.  The  husband  alleged  in  his  peti- 
tion, that  he  had  at  all  times  during  the 
pendency  of  the  action  resided,  in  Chehalis 
county;  that  his  place  of  residence  and  post- 
office  address  were  well  known  to  his  wife. 
This  was  held  to  state  a  ground  for  relief. 
It  will  be  observed,  however,  that  the  peti- 
tion was  filed  by  the  Innocent  party. 

In  the  McDonald  Case  the  court  said:  "It 
would  seem  to  be  violative  of  fundamental 
principles  to  hold  that  a  divorce  decree, 
fraudulently  procured,  may  not  be  timely  as- 
sailed by  the  innocent  party  to  the  proceed- 
ings."   (The  italics  are  ours.) 

In  the  Danforth  Case  a  motion  was  made 
to  vacate  a  decree  of  divorce  on  the  ground 
that  it  had  been  collusively  entered.  It  was 
made  at  the  term  during  which  the  decree 
was  rendered.  The  court  said  that  the  de- 
cree had  not  then  become  "an  unalterable 
record" ;  that  the  decree  "with  the  records  of 
other  proceedings  of  the  term,  was  still  in 
fieri  and  under  the  control  of  the  court  to 
amend,  change,  or  vacate,  as  Justice  might 
require."  Winder  v.  Winder  is  to  the  same 
effect  There  the  motion  to  vacate  the  decree 
because  of  collusion  was  made  at  the  term 
at  which  the  decree  was  entered.  It  was 
said:  "  •  ♦  •  the  court  had  power  to  set 
aside  the  decree  durlbg  the  term,  if  satisfied 
that  it  bad  been  obtained  by  fraud  or  col- 
lusion, or  if  it  believed  that  its  former  con- 
clusion was  erroneous." 

In  Meisenheimer  v.  Meisenheimer,  55  Wash. 
32,  104  Pac.  159,  133  Am.  St.  Rep.  1005,  and 
Ferry  v.  Perry,  9  Wash.  239,  37  Pac.  431,  we 
held  that  a  decree  of  divorce  stands  upon  the 
same  footing  as  a  decree  In  other  cases. 

In  the  Ferry  Case  the  wife  was  the  defend- 
ant in  the  divorce  action.  The  decree  waa 
granted  to  her  upon  her  cross-complaint 
She  sought  to  have  the  decree  vacated  upon 
the  ground,  among  others,  that  neither  party 
to  the  divorce  Suit  was  a  resident  of  the 
state  at  the  time  the  decree  was  entered. 
She  also  alleged  that  no  evidence  was  taken 
as  to  the  residence  of  either  party.  A  de- 
murrer to  her  complaint  was  sustained.  In 
passing  upon  the  case,  the  court  said:  "We 
know  of  no  rule  prevailing  In  cases  where 
the  husband '  or  wife  alleges  fraud  of  this 
kind  different  from  that  which  controls  cases 
between  other  classes  of  parties." 

In  Karren  v.  Karren,  25  Utah,  87,  69  Pac. 
466,  60  L.  R.  A.  294,  95  Am.  St  Rep.  815,  the 
wife  sought  to  vacate  a  decree  of  divorce 
obtained  at  the  suit  of  the  husband.  She 
alleged  inter  alia  that  her  husband  represent- 
ed to  her  that  he  was  procuring  the  divorce 
because  of  the  insistence  of  his  parents  and 
in  order  to  get  the  homestead  conveyed  to 
him  by  his  father,  and  that  be  represented 
that,  after  the  divorce  was  obtained,  he 
would  remarry  her,  and  that  to  enable  him 
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to  procure  tbe  deed  to  the  homestead  she 
refrained  from  appearing  and  defending  the 
action.  In  denying  the  relief,  the  court 
said:  "The  plaintiff,  when  she  gave  her  eon- 
sent,  must  have  known  that  the  contemplated 
divorce  could  only  be  procured  by  a  suppres- 
sion of  tbe  facts  and  false  testimony."  Nich- 
ols V.  Nichols,  26  N.  J.  Eq.  60,  Newman  v.  New- 
man, 27  Okl.  381,  112  Pac  1007,  and  Simons 
T.  Simons,  47  Mich.  253,  645, 10  N.  W.  360,  an- 
nounce the  same  ml& 

In  Starbuck  v.  Starbuck,  173  N.  T.  603,  66 
N.  B.  193,  93  Am.  St  Hep.  631,  the  court  said: 
"A  party  cannot  avail  himself  of  a  defense 
or  of  a  right  to  recover  by  means  of  an  Inval- 
id decree  or  Judgment  obtained  by  him;  but, 
on  the  other  hand,  he  may  not  be  heard  to 
Impeach  a  decree  or  judgment  which  he  him- 
self has  procured  to  be  entered  in  his  own 
favor."  This  Is  undoubtedly  the  general 
rule ;  there  may  be  exceptions.  If  the  peti- 
tion when  read  as  an  entirety  showed  that 
the  appellant  was.  In  fact,  acting  under 
duress,  she  might  be  exempt  from  tbe  rule 
stated,  but  no  such  fact  tippears. 

[2]  The  fact  that  perjured  testimony  may 
have  been  offered  to  secure  the  decree  af- 
fords no  ground  for  vacating  It  Whlttley  v. 
Whlttiey,  60  Misc.  Rep.  201,  111  N.  T.  Supp. 
1078;  United  States  v.  Throckmorton,  98 
U.  S.  61,  25  L.  Ed.  93. 

In  the  Throckmorton  Case  It  was  said: 
"On  the  other  hand,  the  doctrine  is  equally 
well  settled  that  the  court  will  not  set  aside 
a  Judgment  because  it  was  founded  on  a 
fraudulent  instrument,  or  perjured  evidence, 
or  for  any  matter  which  was  actually  pre- 
sented and  considered  in  the  judgment  as- 
sailed." 

[3]  We  think  the  petition  when  fairly  read 
shows  nothing  more  than  a  collusive  arrange- 
ment to  obtain  the  divorce.  The  prosecuting 
attorney  appeared  and  resisted  on  behalf  of 
the  state.  The  petition  does  not  allege  that 
be  failed  to  discharge  his  duty  to  tbe  state. 
The  legal  presumption  is  that  he  did.  There 
is  no  allegation  that  the  appellant  in  tbe  di- 
vorce action  told  the  "situation  to  the  court 
just  as  it  was,"  as  she  alleges  she  had  agreed 
with  the  respondent  to  do.  Nor  Is  there  any 
allegation,  either  that  she  did  or  that  she 
did  not  make  full  disclosures  to  her  counsel 
who  represented  her  at  the  Instance  of  the 
respondent  It  Is  true  she  alleges  that  the 
evidence  was  not  sufficient  to  Justify  the  de- 
cree. That,  however,  was  for  the  court 
In  what  respect  it  was  Insufficient  she  falls 
to  point  out.  The  presumption  Is  that  her 
counsel  did  their  duty  and  there  is  no  allega- 
tion to  the  contrary.  Tbe  presumption  Is 
that  the  court  did  its  duty,  and  there  Is  no 
allegation  to  the  contrary  except  the  alleged 
insufflclency  of  the  evidence.  The  insufficien- 
cy of  the  evidence  would  In  proper  cases  Jus- 
tify an  appeal,  but  It  will  not  Justify  a  vaca- 
tion of  tbe  decree.  Morgan  v.  Williams,  137 
Pac.  476. 


We  think  the  petition  ia  fatally  defective. 
The  Judgment  Is  affirmed. 

CROW,  C.  J.,  and  BLUS,  MAIN,  and 
CHADWICK,  JJ,  concur. 

(77  Wash.  631) 

STATE  ex  rel.  EUSSBI./Ii  et  al.  v.  SUPERI- 
OR COURT  IN  AND   FOR  KING 
COUNTY  et  al. 
(Supreme  Court  of  Washington.    Jan.  SI,  1914.) 

1.  JuDOES  (I  49*)— Disqualification— Stat- 

UT0B7   PBOVIBIOITS. 

There  is  no  such  inherent  right  necessarily 
vested  In  any  particnlar  judge  of  the  superior 
court  to  punish  a  constructiTe  contempt  predi- 
cated on  acts  done  out  of  the  presence  of  the 
court  tending  to  belittle  and  degrade  it  and 
to  embarrass  the  administration  of  justice,  as 
prevents  the  Legislature  from  authorizing  a 
change  of  judges  for  prejudice  in  a  proceeding 
to  punish  for  such  contempt 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  ii  187,  188:   Dec.  Dig.  g  49.») 

2.  JtJDOEs  (I  49*)— DisQUAunCATioN— Stat- 
trroBY  Pbovisions— "Pbocbedino." 

A  prosecution  upon  information  for  a  con- 
structive contempt  consisting  of  acts  done  out 
of  the  presence  of  the  court  tending  to  belittle 
and  degrade  it,  and  to  interrupt  prevent  and 
embarrass  the  administration  of  justice,  is  a 
"proceeding"  within  Laws  1911,  c  121,  $  1, 
which  provides  that  no  judge  of  the  superior 
court  snail  sit  to  hear  or  try  an^  proceeding 
when  it  shall  be  established  that  he  is  prejudiced 
against  any  party  or  attorney  or  tbe  interest 
of  either,  and  that  he  shall  forthwith  transfer 
the  action  to  anotiier  department  of  the  court, 
call  a  judge  from  some  other  court  or  apply  to 
the  Governor  to  send  a  judge  to  try  the  case. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  SI  187,  188;   Dec.  Dig.  {  49.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5631-563a] 

8.  Judges  (J  51*)  —  Dibqualutication— Con- 
stitutional Pbovisions. 

Under  Laws  1911,  c.  121,  {  1,  providing 
that  no  judge  of  the  superior  court  shall  sit 
to  bear  or  try  any  action  or  proceeding  when 
it  shall  be  established  that  he  is  prejudiced 
against  any  lurty  or  attorney  or  the  interest  - 
of  either,  and  that  he  shall  forthwith  transfer 
the  action  to  another  department  of  the  same 
court  call  a  judge  from  some  other  court 
or  apply  to  the  Governor  to  send  a  judge  to 
try  the  case,  and  section  2,  providing  that  any 
party  or  attorney  may  establish  such  prejudice 
by  motion  supported  by  affidavit  that  the  judge 
is  prejudiced,  so  that  such  party  or  attorney 
cannot  or  believes  that  he  cannot  have  a  fair 
and  impartial  trial  before  him,  where  such  a 
showing  is  seasonably  made,  the  moving  party 
is  entiUed  to  a  change  of  judges  as  a  matter  of 
right 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  SS  224-231 ;    Dec.  Dig.  |  51.*] 

Department  2.  Mandamus  by  the  State, 
on  relation  of  Thomas  W.  Russell  and  an- 
other, against  tbe  Superior  Court  In  and  for 
King  County  and  John  E.  Humphries,  Judge. 
Peremptory  writ  granted. 

Geo.  H.  Rummens,  of  Seattle,  for  plaintiffs. 
H.  E.  Foster,  of  Seattle,  for  respondents. 

CROW,  O.  J.  The  relators  ask  of  this 
court  a  writ  of  mandamus  directed  to  Hon- 
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orable  Jolrn  E.  Hampbrles,  Jndge  of  the  su- 
perior conrt  of  E^g  county,  requiring  Mm  to 
transfer  a  certain  cause  to  another  Judge 
for  trial,  to  call  in  some  other  superior  court 
Jndge  to  try  the  cause,  or  to  request  tbe 
Governor  to  do  so.  Relators'  application 
sliows  the  following  proceedings:  On  Sep- 
tember 24, 1913,  H.  E.  Foster,  as  deputy  pros- 
ecuting attorney,  in  and  for  King  county, 
presented  to  respondent  an  affidavit  charging 
the  relators,  Thomas  W.  Russell  and  Emil 
Hendrlckson,  with  a  contempt  of  court  com- 
mitted out  of  the  presence  of  the  court,  the 
substance  of  the  charge  being  that,  on  Sep- 
tember 22,  1913,  a  certain  action  was  pend- 
ing in  the  superior  court  of  King  county  in 
wbich  the  state  of  Washington  was  plalntUI 
and  Millard  Price  and  others  were  defend- 
ants; that  prior  to  September  22,  1913,  the 
relators  unlawfully  and  wrongfully  conspired 
with  numerous  other  persona  to  interfere 
with  the  proceedings  of  the  superior  court  in 
said  cause ;  that  they  did  so  for  the  purpose 
of  intimidating  the  respondent  Judge  before 
whom  the  cause  was  then  pending,  and  that 
with  such  Intention  they  adopted  certain 
written  resolutions  of  contemptuous  char- 
acter. A  spedflc  statement  of  the  resolutions 
is  unnecessary.  Upon  the  filing  of  this  affi- 
davit, a  citation  was  issued  requiring  the  re- 
lators to  appear  before  the  superior  court, 
and  Hon.  John  E.  Humphries,  Jndge  thereof, 
to  answer  the  charge  of  contempt  Before 
further  proceedings  were  had,  the  relators 
seasonably  filed  a  motion  in  strict  compliance 
with  chapter  121,  Session  Laws  1911,  request- 
ing a  change  of  Judges,  and  supported  their 
motion  with  an  affidavit,  which,  in  the  lan- 
guage of  the  statute,  recited  that  Hon.  John 
B.  Humphries,  before  whom  the  proceeding 
was  then  pending,  was  prejudiced  against 
each  of  them,  and  against  their  Interest  in 
the  cause.  Their  affidavit,  In  substance,  fur- 
ther alleged  that  the  respondent  John  E. 
Humphries,  from  the  bench,  and  in  open 
court,  on  several  occasions,  had  expressed  his 
feelings  openly  and  publicly  relative  to  the 
relators ;  that  he  had  stated  they  were  guilty 
of  contempt,  and  that  he  Intended  to  adjudge 
them  guilty,  and  sentence  them  to  jaiL  Re- 
spondent denied  the  motion,  struclc  the  affi- 
davits, and  ordered  the  relators  to  appear 
before  him  for  trial  on  October  3,  1913. 
Thereupon,  they  applied  to  this  court  for  an 
alternative  writ  of  mandamus  and  a  show 
cause  order,  which  was  issued.  Respondent 
has  Interposed  a  motion  to  quash  on  the 
ground  that  the  alternative  writ  was  irregu- 
larly and  Improperly  issued.  It  will  be  un- 
necessary to  pass  upon  this  motion,  as  the 
cause  Is  now  before  us  for  hearing  upon  the 
merits,  and  the  vital  question  at  this  time  ia 
whether  a  peremptory  writ  shall  issue. 

[1]  Relators  are  charged  with  a  construc- 
tive contempt  predicated  on  alleged  acta  done 
out  of  the  presence  of  the  court,  wbich  acts 
tended  to  belittle  and  degrade  the  court,  and 


were  Intended  to  interrupt,  prevent,  and  aa- 
barrass  the  administration  of  Justice.  Re- 
spondent contends  that  chapter  121,  Laws  of 
1911,  supra,  does  not  apply  to  prosecutions 
for  contempt,  as  the  superior  court  lias  Inher- 
ent power  to  summarily  hear  and  determine 
such  causes,  and  punish  all  parties  who  may 
be  in  contempt;  that  the  Judiciary  is  a  co- 
ordinate branch  of  the  government;  that  its 
inherent  right  to  punish  parties  goilty  ot 
contempt  cannot  be  destroyed,  and  that  the 
Legislature  has  no  power  to  withdraw  this 
Inherent  power  from  the  courts.  An  argu- 
ment of  this  kind  might  well  be  made  rela- 
tive to  the  right  of  a  court  to  summarily 
punish  for  a  direct  contempt  committed  in 
the  Immediate  presence  of  the  court,  Imt  that 
question  is  not  before  us  and  need  not  be  de- 
termined at  this  time  A  dUterent  question 
is  presented  where  a  party  is  charged  with 
constructive  contempt  committed  out  of  the 
presence  of  the  court,  as  in  such  an  Instance 
no  such  inherent  right  is  necessarily  vested 
in  any  particular  Judge  of  the  court 

[2]  The  act  of  1911  provides: 

"Section  1.  No  Judge  of  a  superior  conrt  of 
the  state  of  Washington  shall  sit  to  hear  or 
try  any  action  or  proceeding  when  it  shall  be 
established,  as  hereinafter  provided,  that 
such  Judge  is  prejudiced  against  any  party 
or  attorney,  or  the  interest  of  any  party  or 
attorney  appearing  in  such  cause.  In  such 
case  the  presiding  Judge  shall  forthwith 
transfer  the  action  to  another  department  of 
the  same  court,  or  call  in  a  Judge  from  some 
other  court,  or  apply  to  the  Governor  to  send 
a  Judge,  to  try  the  case.    •    •    • 

"Sea  2.  Any  party  to  or  any  attorney  ap- 
pearing in  any  action  or  proceeding  in  a  su- 
perlor  court,  may  establish  such  prejudice  by 
motion  supported  by  affidavit  that  the  Judge 
before  whom  the  action  is  pending  is  preju- 
diced against  such  party  or  attorney,  so  that 
such  party  or  attorney  cannot,  or  believes 
that  he  cannot,  have  a  fair  and  impartial 
trial  before  such  Judge.    •    •    • " 

That  a  prosecution  upon  information  for 
constructive  contempt  committed  without  the 
presence  of  the  court  is  a  proceeding  in  con- 
templation of  this  statute  cannot  be  success- 
fully questioned.  In  Lamonte  v.  Ward,  36 
Wi&  55S,  it  was  held,  under  a  statute  author^ 
izing  the  removal  of  any  cause  or  "matter," 
that  a  contempt  proceeding,  if  not  a  cause,  was 
at  least  a  "matter,"  and  could  be  removed.  In 
Back  V.  State,  75  Neb.  603,  106  N.  W.  787,  a 
prosecution  for  constructive  contempt,  the 
court  held  that  contempt  cases  are  removable 
as  other  cases,  although  It  was  further  held 
that  the  showing  there  made  was  insuffi- 
cient to  require  a  removaL 

[3]  A  discussion  of  the  facts  is  unneces- 
sary. Relators'  affidavit,  filed  in  this  conrt 
in  support  of  tbelr  application,  is  sufficient  to 
show,  not  only  that  the  respondent  Judge  was 
prejudiced  against  the  relators,  but  also 
shows  that  in  open  court,  and  ia  advance  ot 
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any  hearing,  he  made  an  announcement  of 
his  Intention  to  Imprison  them  In  punish- 
ment for  the  alleged  contempt.  .We  have 
frequently  held  that  upon  a  showing  season- 
ably made  In  compliance  with  the  statute,  a 
moving  party  is  entitled  to  a  change  of  Judg- 
es as  a  matter  of  right.  State  ex  rel.  Nelson 
T.  Xakey,  M  Wash.  511,  117  Pac.  265;  State 
ex  rel.  Lefebrre  r.  Clifford,  65  Wash.  313, 
118  Pac.  40;  State  ex  rel.  Jones  t.  Gay,  65 
Wash.  629, 118  Pac.  830 ;  State  ex  rel.  Moore 
V.  Superior  C!ourt,  70  Wash.  362,  128  Pac 
926. 

On  the  record  before  us  relators  were  enti- 
tled to  an  order  for  a  change  of  Judges.  It, 
therefore,  follows  that  a  writ  of  mandamus 
should  issue  directing  the  respondent  Judge 
to  grant  their  motion. 

Let  the  writ  issue. 

PABKBR,  MORRIS,  F.ULLERTON,  and 
MOUNT,  JJ.,  concur. 

(77  Wtoh.  700) 

STATE!  ez  rel.  SH^FRIEB  v.  SUPERIOR 
COURT  IN  AND  FOR  KING  COUN- 
TY et  al. 

(Supreme  Court  of  Washington.    Jan.  81, 1914.) 

Department  2.  Application  by  the  States  on 
the  relation  of  Thorwald  Siegfried,  for  a  writ  of 
prohibition  against  the  Superior  Court  of  King 
County  and  Honorable  John  E.  Humphries, 
Judge  thereof.  Peremptory  writ  ordered  to  is- 
sue. 

Alexander  &  Bandy,  of  Seattle,  for  relator. 
H.  B.  Foster,  of  Seattle,  for  respondents. 

PER  CURIAM.  On  September  13,  1913,  H. 
A  Foster,  as  deputy  prosecuting  attorney  in 
and  for  Kmg  county,  filed  in  the  superior  court 
of  said  county  an  affidavit  charging  the  relator, 
Thorwald  Siegfried,  with  a  conBtructive  con- 
tempt, committed  out  of  the  presence  of  the 
court.  The  relator,  being  cited  to  appear  before 
the  respondent,  Hon.  John  E.  Humphries,  judge 
of  the  superior  court,  and  answer  the  charge,  at 
once  and  prior  to  further  proceedings,  moved 
the  respondent  to  transfer  the  cause  to  another 
department  of  the  court,  or  to  call  another  judge 
to  hear  the  charge,  or  to  apply  to  the  Governor 
to  send  another  judge  to  hear  the  same.  The 
motion,  which  was  properly  supported  by  afiS- 
davit  of  prejudice,  was  denied  by  respondent. 
Relator  thereupon  applied  to  this  court  for  a 
writ  to  prohibit  respondent  from  proceeding 
further  in  the  cause,  other  than  to  grant  the 
motion. 

The  record  and  proceedings  herein  are  sub- 
stantially the  same  as  those  in  cause  No.  11,617, 
State  ex  rel.  Russell  et  al.  v.  Superior  Court, 
138  Pac.  291,  in  which  an  opinion  has  been  filed 
on  this  date.  For  reasons  therein  set  forth  it 
is  ordered  that  a  peremptory  writ  be  issued. 


(77  Wasli.  673) 

CITY  or  CHEHALIS  v.  CITY  OF  CBN- 
TRAUIA. 

(Supreme  C!ourt  of  Washington.    Feb.  4,  1814.) 

1.  Eminent  Domain   (g  47»)— Pbocbedings— 
Pbiobity  of  Right. 

As    between   municipalities    contending   in 
condemnation   proceedings  for  the  same  reser- 


voir site,  the  one  that  is  prior  in  time  will  be 
held  first  in  right 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  }g  107-120;   Dec  Dig.  |  47.»] 

2.  Eminent   Domain   (f  169*)  —  OoNnrnowB 

PKBOEUBNT— DKOI.ABATION   0»  INTENTION  TO 
CONDBIin. 

Under  Rem.  &  BaL  Code.  I  7770,  providing 
that_  a  city  may  condemn  only  in  a  proper  pro- 
ceeding in  a  court  of  competent  jurisdiction, 
and  section  7769,  providing  that  a  dty  desiring 
to  condemn  land  snail  provide  therefor  by  ordi- 
nance, an  ordinance  providing  for  the  submis- 
sion of  a  plan  to  acquire  a  gravity  water  sys- 
tem, reciting  that  it  was  proposed  to  acquire 
the  necessary  land  by  purchase  or  condemna- 
tion, sufficiently  declared  an  intention  to  con- 
demn. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  g  461 ;   Dec.  Dig.  1 169.*] 

8.  ElMiNENT   Domain   (S   167*)  —  Statotbs — 

OONBIBnCTION. 

As  against  a  property  owner  condemnatioB 

statutes  will  be  strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  461-466;   Dec.  Dig.  1 167.*] 

4.  Eminent  Domain  (8  191*)— Pkocikdingb— 

Desokiption  of  Pbopebtt. 

Under  Rem.  &  Bal.  Code,  |  7771,  requiring 
a  reasonably  accurate  description  of  property 
to  be  condemned,  accuracy  of  description  is  es- 
sential only  in  the  decree,  and  where  the  de- 
cree corrected  an  erroneous  course  given  in  the 
petition  and  defined  the  exact  limits  of  the 
condemned^  area,  the  defect  in  the  description 
in  the  petition  was  not  fatal. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, C!ent.  Dig.  ig  609-618;  Dec.  Dig.  g  191.*] 

6.  Eminent  Domain  (J  47*)— Pbockedinob— 

Defenses. 

In  a  proceeding  by  a  municipality  to  con- 
demn a  reservoir  site,  the  acquisition  of  the 
rights  of  the_  lower  riparian  owners  hy  an  op- 
posing municipality  pending  the  proceeding  was 
unavailing  as  a  defense,  since  that  municipality 
could  not  thereby  acquire  the  right  to  divert 
the  waters  of  the  stream  for  municipal  uses, 
but  acquired  only  the  rights  of  such  riparian 
owners. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  gg  107-120 ;  Dec.  Dig.  g  47.*] 

Department  1.  Appeal  from  Superior  Court, 
Lewis  County. 

Proceeding  by  the  City  of  ChehaUs  against 
the  City  of  Centralia  and  others  to  acquire  a 
reservoir  site.  Prom  a  decree  for  petitioner, 
the  City  of  Centralia  appeals.    Affirmed. 

W.  N.  Beal,  of  Centralia,  Preston  & 
Thorgrlmson,  of  Seattle,  Geo.  Dysart,  of 
Centralia,  and  Forney  &  Ponder,  of  Chehalls, 
for  appellant  W.  A.  Reynolds,  of  Chehalls, 
and  F.  D.  Oakley  and  J.  A.  Shackleford,  both 
of  Tacoma,  for  respondent 

CHADWICK,  J.  [1]  The  cities  of  Chehalls 
and  of  Centralia  are  alike  contending  for  a 
site  for  a  reservoir  on  the  north  fork  of  the 
Newaukum  river.  It  is  the  intention  of  each 
of  the  citlee  to  impound  and  divert  the 
waters  of  that  stream  for  domestic  and  other 
uses  within  the  limits  of  the  respective  mu- 
nicipalities. The  dty  of  Chehalls  was  the 
primal  mover,  and,  being  first  in  time,  was 
held  to  be  first  in  right,  under  the  following 
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decisions  of  this  court:  State  ex  reL  Cas- 
cade, etc.,  Corp.  V.  Super.  Ct,  '63  Wasli.  321, 
101  Pac.  1094;  State  ex  reL  EetUe  FaUs, 
etc.,  Co.  V.  Super.  Ct,  46  Wasli.  500,  90  Pac. 
660;  Mcomen  Boom  Co.  t.  North  Shore,  etc., 
Co.,  40  Wash.  315,  82  Paa  412.  From  a  de- 
cree in  favor  of  the  city  of  Chehalls  the  city 
of  Centralla  has  appealed. 

The  owner  of  the  land  sought  to  be  con- 
demned Is  the  Weyerbauser  Timber  Com- 
pany.   It  is  not  complaining  or  appealing. 

It  is  first  contended  that  the  proceedings 
undertaken  by  the  city  of  Chebalis  were 
insufficient  and  so  lacking  in  certain  formal- 
ities required  by  the  statute  that  no  rights 
can  be  predicated  thereon,  and  that,  the 
proceedings  undertaken  on  the  part  of  Cen- 
tralla being  in  all  things  regular,  the  court 
should  hare  entered  a  decree  In  Its  favor. 
The  irregularities  and  omissions  relied  on 
are:  First,  that  the  city  of  Chehalls  did  not 
declare  its  Intention  to  condemn  by  ordi- 
nance, as  required  by  section  7769,  Rem.  & 
Bal.  Code;  and,  second,  that  the  property 
sought  to  be  acquired  was  not  sufficiently 
described ;  and,  third,  that,  the  dty  of  Cen- 
tralla having  acquired  by  deed  the  riparian 
rights  of  the  down  stream,  owners  cannot 
now  be  deprived  of  the  waters  of  the  New- 
auknm  river. 

[2, 3]  1.  That  part  of  secUon  7769  of  the 
Code  relied  on  is  as  follows:  "When  the 
corporate  authorities  of  any  such  city  shall 
desire  to  cpndenm  land  or  other  property,  or 
damage  the  same,  for  any  purpose  authoriz- 
ed by  this  act,  such  city  shall  provide  there- 
for by  ordinance,  and  unless  such  ordinance 
shall  provide  that  such  improvement  shall  be 
paid  for  wholly  or  in  part  by  special  assess- 
ment upon  property  benefited,  compensation 
therefor  shall  be  made  from  any  general 
funds  of  such  city  applicable  thereto." 

It  Is  admitted  that  the  ordinance  provid- 
ing for  the  submission  of  the  plan  or  intent 
to  acquire  a  gravity  water  system  contains 
a  recital  that  it  is  proposed  to  acquire  the 
necessary  lands,  either  by  purchase  or  con- 
demnation ;  that  it  is  proposed  to  construct 
the  intake  and  dam  at  a  point  on  the  river 
within  the  limits  of  a  certain  quarter  sec- 
tion of  land,  but  it  is  urged  that  these  re- 
citals were  for  the  purpose  of  advising  the 
people  as  to  the  proposition  to  be  voted  on, 
and  that  the  ordinance  for  this  reason  does 
not  institute  condemnation  proceedings.  We 
do  not  read  the  statute  wtlh  the  same  un- 
derstanding as  counseL  The  dty  could  not 
condemn  by  ordinance.  Under  the  statute 
tliat  could  only  be  done  by  a  proper  proceed- 
ing in  a  court  of  competent  jurisdiction. 
Section  7770,  Rem.  &  Bal.  Code.  The  statute 
requires  as  an  initial  proceeding  that  the 
council  shall  manifest  Its  intent  to  condemn 
land.  This  was  done  in  the  Instant  case,  and 
it  was  ratified  by  the  electors  of  the  dty. 


As  against  a  property  owner  it  is  the  rule 
that  eminent  domain  statutes  shall  be  con- 
strued strictly,  but  as  between  parties  who 
are  seeking  priorities  in  the  taking  of  the 
same  piece  of  land,  we  know  of  no  rule  that 
would  require  a  court  to  hold  any  part  of 
the  proceeding  to  be  technically  insuffident 
unless  it  can  be  said  that  the  objection  goes 
to  the  Jurisdiction. 

It  Is  said  that  £he  will  of  the  council  as 
evidenced  by  the  ordinance  falls  short  of 
the  demands  of  the  statute  is  proven  by  the 
fact  that  after  the  ordinance  was  passed  the 
coundl  passed  a  motion  directing  the  dty  at- 
torney to  institute  a  condemnation  proceeding 
in  the  courts ;  that,  the  first  ordinance  being 
insuffident,  the  direction  to  the  attorney 
should  have  been  by  ordinance.  This  position 
is  not  tenable.  The  ordinance  was  suffldent. 
Nor  does  the  law  require  any  formal  direc- 
tion to  the  dty  attorney.  If  it  did,  and  be 
had  begun  such  action  without  direction,  no 
third  person  could  object  It  would  have 
been  a  mere  irregularity,  which,  if  not  re- 
pudiated by  the  dty,  would  have  been  un- 
availing to  others. 

[4]  2.  The  petition  did  not  describe  the 
property'  sought  to  be  taken  with  exact  cer- 
titude; one  of  the  courses  did  not  tie.  Up- 
on the  trial  a  decree  was  entered  defining  the 
exact  limits  of  the  condemned  area.  The 
description  was  suffident  to  Identify  the 
property.  The  statute,  section  7771,  RenL  & 
Bal.  Code,  requires  no  more  than  a  reason- 
ably accurate  description.  It  follows  that 
accuracy  of  description  is  essential  pnly  in 
the  decree. 

[S]  3.  The  acquisition  of  the  rights  of  the 
riparian  owners,  by  the  city  of  Centralla, 
pending  the  trial  of  the  condemnation  suit 
is  unavailing  as  a  defense.  State  ex  rel. 
Kettle  Falls,  etc.,  Co.  v.  Super.  Ct,  supra. 
Moreover,  respondent  disclaims  in  its  brief 
any  Intention  to  bold  these  riparian  rights 
under  the  decree,  or  to  acquire  them  In  this 
proceeding.  We  shall  not  discuss  this  phase 
of  the  case  except  to  say  that  this  proceeding 
is  directed  to  the  acquisition  of  land  upon 
the  river  upon  which  it  la  Intended  to  make 
a  storage  reservoir.  The  dty  of  Centralla 
could  not  acquire  the  right  to  divert  the 
waters  of  the  stream  for  munidpal  uses  by 
acquiring  the  lower  riparian  rights.  Its 
rights  are  those  of  the  riparian  owners,  no 
more  and  no  less,  and  it  may  be  that  respond- 
ent will  have  to  extinguish  those  rights  be- 
fore it  can  divert  the  waters  of  the  stream. 
Such  a  proceeding  would  involve  questions 
going  to  tbe  extent  of  the  impairment  of  the 
right  not  now  before  us,  and  which  we  do 
not  dedde. 

AfBrmed. 

CROW,  O.  J.,  and  MAIN,  BLLIS,  and 
GOSB,  JJ.,  ooncor. 
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LOWE  T.   O'BRIEN  et  aL 
(Sopreme  Court  of  Washington.    Feb.  4,  1914.) 

1.  Landlobd  and  Tenant  (|  164*)— Failcbk 
TO  Rbpaib— IiIabiutt  fob  Dahaqxs. 

A  landlord  who  breaches  his  agreement  to 
keep  the  premises  in  repair  mny  be  liable  in 
tort  for  damages  to  a  tenant  from  month  to 
month,  who  relied  on  such  promise  with  knowl- 
edge of  the  facts  to  his  injury. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  ff  630-637.  639,  641 ;  Dec. 
Dig.  I  164.»] 

2.  Landlobd  and  Tenant  (1 168*)— Injttbiks 
— Contbibittoby  Neougknck. 

If  a  landlord  promised  a  tenant  to  make 
repairs,  the  tenant  could  remain  in  the  house 
for  a  reasonable  time  awaiting  for  the  repairs 
to  be  made  without  being  guilty  of  contribu- 
tory negligence  barring  recovery  for  injuries 
resulting  from  failure  to  repair. 

(Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  {|  642,  643,  661,  662,  680; 
Dec.  Dig.  1 168.») 

8.  Landlobd  and  Tenant   (|  169*)— Action 

FOB    DaMAGB — JUBY   QUESTION  —  CONTBIBH- 
TOBT   NEOLIOENCE. 

In  an  action  by  a  tenant  for  damages  by 
the  bouse,  which  was  built  on  a  piling  over  wa- 
ter, iblling  into  the  water,  after  the  landlord! 
had  agreed  to  make  repairs,  whether  the  ten- 
ant remained  in  the  house  an  unreasonable  time 
after  the  landlord  promised  to  repair  so  as  to 
be  guilty  of  contributory  negligence  held  a  jury 
question. 

[Ed.  Note. — For  other  cases,  sec  Landlord  and 
Tenant,  Cent.  IHg.  $|!  644-«46,  664-667,  681- 
684;   Dec.  Dig.  |  169.*] 

Department  1.  Appeal  from  Superior 
Court,  Thurston  County;  John  R.  Mitchell, 
Judge. 

Action  by  Jennie  Lowe  against  P.  J. 
O'Brien  and  another.  From  a  judgment  for 
defendants,  plaintitF  appeals.  Reversed  and 
remanded  for  a  new  trial. 

Clias.  D.  King,  of  Olympla,  for  appellant. 
Thomas  M.  Vance  and  Hariy  L.  Parr,  both  of 
Olympla,  for  respondents. 

CHADWICK,  J.  Plaintiff  brought  this 
action  to  recover  damages  for  breach  of  cov- 
enant to  repair  the  premises  occupied  by  her 
as  a  tenant  of  the  defendants.  Plaintiff 
was  a  tenant  from  month  to  month.  When 
the  tenancy  began  in  the  year  1908,  the 
property  was  not  in  good  repair.  The  house 
needed  papering.  Defendant  P.  J.  O'Brien 
said  he  could  not  fix  It  up,  but  would  keep 
the  property  In  repair.  The  house  was  built 
on  piling  over  the  water  of  Budds  Inlet,  but 
nothing  was  said  about  tide  flats  or  founda- 
tion. Defendant  from  time  to  time  made 
such  repairs  as  seemed  to  be  demanded.  He 
pat  in  several  piles,  repaired  the  chimney, 
and  fixed  the  roof.  The  house  was  apparent- 
ly insecure  in  the  summer  of  1912.  Plaintiff 
asked  defendant  when  he  was  going  to  fix 
the  piling  under  the  building,  saying  if  de- 
fendant did  not  fix  the  bouse  and  make  It 
safe  she  would  have  to  move  out  Defendant 
promised  to  have  the  work  done  soon.  De- 
fendant  went  East  for  a   time.     Plaintiff 


talked  to  him  about  repairs  after  he  return- 
ed, and  shortly  thereafter  the  house  fell 
into  the  bay.  Upon  this  state  of  facts  and  a 
showing  of  money  damages,  the  trial  judge 
entered  a  Judgment  of  nonsuit 

[1]  The  trial  judge  foUowed  in  his  Judg- 
ment the  greater  number  of  cases,  and  pos- 
sibly what  might  be  called  the  general  rule, 
which  is  that  a  landlord  who  agrees  to  keep 
premises  In  repair  and  fails  to  do  so  is  not 
liable  in  tort  for  damages  to  a  tenant  from 
month  to  month  who  has  been  a  tenant  for 
years,  and  has  full  knowledge  of  the  facts. 
Out  of  the  conflict  of  authority  this  court 
has  held  the  contrary  doctrine  in  the  case 
of  Mesher  v.  Osborne,  134  Pac.  1092,  where 
the  court  referred  with  approval  to  the 
case  of  Stillwell  v.  So.  Louisville  Land  Co., 
22  Ky.  Law  Rep.  785,  68  8.  W.  696,  52  L.  R. 
A.  325,  holding  that  a  landlord  may  be  liable 
In  tort  for  failure  to  repair  an  open  defect 
known  to  both  parties,  on  the  ground  that 
the  landlord's  promise  to  repair  absolved  the 
tenant  from  an  assumption  of  risk.  The  law 
is  exhaustively  treated  in  that  opinion  and 
we  feel  bound  to  follow  It 

[2, 3]  If  a  promise  was  made  plaintiff 
would,  no  doubt  be  warranted  in  remaining 
In  the  house  for  a  reasonable  time,  waiting 
performance.  Whether  she  remained  an  un- 
reasonable time  and  was  guilty  of  contribu- 
tory negligence  la  a  question  of  fact,  which 
may  be  raised  on  a  new  trial  if  the  plead- 
ings are  properly  amended. 

In  fairness  to  the  trial  Judge  it  should  be 
said  that  the  Mesher  Case  had  not  been  de- 
cided when  the  judgment  was  entered  in 
this  case. 

Reversed  and  remanded  for  a  new  trial. 

CROW,  C.  J.,  and  ELLIS,  OOSE,  and 
MAIN,  JJ.,  concur. 


(78  WaBh.  69) 
JOHNSON  V.    BANK    OF   PASCO. 
(Supreme  Court  of  Washington.     Feb.  6,  1914.) 

1.  Banes  and  Banking  (S  105*)— Liabiuty 
— Rsfbesentation  by  Cashieb. 

A  complaint  alleged  that  the  cashier  of  a 
bank  acting  for  it  and  representing  certain  cor- 
porate stock  to  be  its  property  sold  the  stock 
to  plaintiff's  assignor,  receiving  his  note  tn 
payment  thereof,  the  stock  being  retained  by  the 
bank  as  collateral  security;  that  the  cashier 
acting  for  the  bank  gave  plaintifE's  assignor  a 
receipt;  that  plaintiff's  assignor  paid  the  note 
with  the  understanding  that  the  stock  would  be 
delivered  to  him;  that  he  had  demanded  the 
stock,  and  that  it  had  not  been  delivered.  The 
note,  the  copy  of  which  was  set  out,  was  made 
to  the  bank.  The  receipt  also  set  out  was 
signed  by  the  cashier  individually,  and  acknowl- 
edged the  receipt  of  the  purchase  price  of  the 
stock,  recited  that  the  stock  was  to  be  held  as  se- 
curity for  the  note  to  the  bank,  and  provided  that 
"I  further  agree  that  I  will"  repurchase  the  stock 
if  desired.  The  complaint  demanded  judgment 
against  the  bank  for  the  sum  paid  it.  Held, 
that  the  complaint  was  not  insufficient  on  the 
ground  that  the  receipt  evidenced  a  private 
obligation  of  the  cashier,  since  the  receipt  in 
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coBBcetieB  with  the  note  aad  the  other  facta 
alleged  showed  that  the  bank  waa  bonnd  there- 
by, and  the  facta  '  also  showed  that  the  bank 
had  recelyed  the  sum  sued  for  from  plaintiff's 
assignor,  for  which  it  parted  with  nothing  ei- 
ther to  him  or  any  one  else,  at  his  instance. 
[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  24&-252;  Dec.  Di«.  | 
105.*] 

2.  Appeal  and  Ersob  (I  1066*)— Habmuss 

EBBOB — IWSTBnCTIONS. 

Plaintiff's  assignor  negotiated  for  the  pur- 
chase of  stock  with  the  cashier  of  a  bank;  he 
understanding  'that  the  stock  was  the  property 
of  the  bank.  He  gave  his  Bote  to  the  bank  for 
the  parchase  price  and  received  from  the  cash- 
ier a  receipt  signed  by  him  individually,  acknowl- 
edging receipt  of  the  purchase  price,  reciting 
that  the  stock  was  to  be  held  as  security  for 
the  note  to  the  bank,  and  providing  that  he 
would  rebuy  the  stock  at  the  price  paid  with 
interest,  if  plaintiff's  assignor  so  desired  st  the 
end  of  one  year.  The  note  was  paid,  bat  deliv- 
ery of  the  stock  was  refused,  and  suit  was 
brought  to  recover  the  amount  so  paid.  The 
court  charged  that  the  authority  of  a  cashier 
or  other  officer  of  a  bank  might  be  inferred  from 
the  general  manner  in  which  he  was  allowed  to 
conduct  the  business  of  such  bank  without  in- 
terference by  his  superior  officers.  Held  that, 
though  there  was  little,  if  any,  evidence  as  to 
the  general  course  of  business  pursued  by  the 
cashier  in  managing  the  bank,  the  instruction 
was  harmless,  since  the  agreement  to  repur- 
chase the  stock  was  the  only  agreement  in  the 
receipt  not  falling  within  the  general  authority 
of  a  cashier  and  general  manager  of  a  bank,  and 
such  agreement  was  not  involved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220 ;  Dec.  Dig.  1 1006.*] 

3.  Tbial  (i  296*)  —  iNSTBUcnoNS  —  Cubs  bt 

OthEB    iNSTBDCnONS. 

In  such  action,  an  instruction  that  if  the 
bank  received  from  plaintiff's  assignor  any  mon- 
ey, note,  or  other  thing  of  value  and  gave  no 
consideration  therefor,  such  assignor  would  have 
a  proper  claim  against  the  bank  for  the  value 
thereof,  if  subject  to  the  criticism  that  it  ez- 
dnded  from  the  jury's  consideration  the  ques- 
tion of  consideration  passing  from  the  casliier 
individaally  to  plaintiff's  assignor,  was  not 
erroneous,  where  the  court  further  charged  that 
the  bank  claimed  that  the  cashier  and  plaintiff's 
assignor  were  acting  in  collusion,  that  the  jury 
might  consider  whether  or  not  the  bank  parted 
wiUi  the  equivalent  of  the  note  in  cash  as  a 
result  of  the  transaction,  that  if  the  trans- 
action was  for  the  private  use  and  benefit  of 
snch  assignor  and  the  cashier  or  for  the  in- 
dividnal  I>enefit  of  the  cashier  alone,  and  if  the 
cashier  received  the  money,  and  if  plaintiff's 
assignor  knew  or  had  reason  to  l>elieve  that  the 
cashier  was  taking  and  using  the  note  for  the 
purpose  of  extracting  from  the  bank  money  for 
his  nse,  and  if  money  to  the  amount  of  the 
note  was,  in  fact,  taken  from  the  funds  of  the 
bank  by  the  cashier  under  such  circumstances, 
plaintiff's  assignor  was  legally  bonnd  to  pay 
the  note,  though  he  might  not  have  received 
or  did  not  receive  any  of  the  cash  so  taken. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  705-713.  715.  716;    Dec.  Dig.  |  296.*] 

4.  Nkw  Tbiai.  (I  151*)— Nkwlt  Dibcovebed 
Evidence— CoNFLiOTiNo  Affidavits. 

Where,  as  to  the  only  newly  discovered  evi- 
dence which  was  not  cumulative  and  might  not 
have  been  discovered  prior  to  the  trial  by  proper 
diligence,  the  afiSdavits  of  the  parties  were  in 
sharp  conflict  the  trial  court  did  not  abuse  its 
discretion  in  denying  a  new  triaL 

[Ed.   Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f  311 ;   Dec.  Dig.  |  151.*] 


Department  2.  Appeal  from  Superior 
Court,  Franklin  County;  O.  B.  Holcomb, 
Judge. 

Action  by  Charles  W.  Johnson  against  the 
Bank  of  Pasco.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

H.  B.  Noland  and  G.  C.  Israel,  both  of 
Tacoma,  for  appellant  Chas.  W.  Johnson, 
of  Pasco,  and  hJdward  A.  Dayls,  of  RitzrUIe, 
for  respondent 

PARKER.  J.  We  think  It  will  appear  as 
we  proceed  that  this  Is,  In  Bul>stance,  an  ac- 
tion for  money  had  and  received.  The  plain- 
tiff, as  assignee  of  A.  K.  Qarey,  seeks  recov- 
ery of  money  which  he  claims  was  paid  by 
Garey  to  the  defendant  for  certain  shares  of 
the  stock  of  the  Pasco  Drug  Company,  which 
stock  the  defendant  has  failed  and  refused 
to  deliver.  The  trial  was  before  the  court 
and  a  jury,  and  resulted  In  verdict  and  Judg- 
ment In  favor  of  the  plaintiff  for  the  amount 
claimed  to  hare  been  so  paid  by  Garey  to 
the  defendant,  with  Interest  theieon.  The 
defendant  has  appealed  to  this  court 

While  there  is  no  marked  degree  of  con- 
flict In  the  testimony  produced  In  this  cause, 
so  far  as  the  particular  facts  testified  to  are 
concerned,  there  is  ample  room  for  difference 
of  opinion  as  to  the  conclusions  which  may 
be  drawn  from  the  facts  teatifled  to,  together 
with  the  written  evidence  produced.  We 
summarize  the  facts  whldi  we  regard  that 
the  Jury  were  warranted  in  believing  as 
follows:  Appellant  Is  a  banking  corporation 
existing  under  the  laws  of  this  state  and  do- 
ing business  In  the  city  of  Pasco.  H.  Si. 
Christensen,  prior  to  his  death,  which  oc- 
curred in  June,  1912,  was  the  cashier  and 
general  manager  of  appellant  bank,  and  was 
also  interested  In  the  Pasco  Drug  Company. 
In  the  latter  part  of  June,  1910,  Christensen 
and  Garey  had  negotiations  looking  to  the 
sale  by  appellant  to  Garey  of  certain  shares 
of  the  stock  of  the  drug  company,  and  the 
payment  therefor  by  Garey  giving  to  appel- 
lant his  promissory  note,  the  drug  company 
stock  to  be  left  with  appellant  as  collateral 
security  for  the  note.  On  July  1,  1910,  the 
sale  was  consummated,  and  Garey  executed 
and  gave  to  appellant  his  promissory  note  for 
$1,600,  payable  on  demand,  with  Interest  at 
8  per  cent  per  annum.  In  i>ayment  of  the 
drug  company  stock,  when  Christensen  de- 
livered to  Garey  a  writing  which  had  been 
prepared  and  dated  a  few  days  previous* 
reading  as    follows: 

"Pasco  Drug  Co.  (Incorporated.) 
"Stationery   and    Drugs. 

"Pasco,  Wash.,  6—25 — 19—% 
"Received  of  A.  R.  Garey  the  sum  of  six- 
teen hundred  and  o'/ioo  dollars,  in  full  pay- 
ment for  the  William  Spring  stock  in  the 
Pasco    Drug    Co.,    of    Pasco,    Washington, 
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amoDnting  to  2,677  shares  of  tbe  par  value  of 
1100.00  each.  This  stock  la  held  as  secnrlty 
for  his  note  to  the  Bank  of  Pasco  of  fl,600. 
I  tnrtber  agree  that  I  will  within  one  year 
from  date  hereof  rebny  the  said  stock  from 
the  said  A.  R.  Oarey  at  $1,600  and  Interest 
on  said  sum  from  date  hereof  at  8ft>,  should 
the  said  Garey  desire  to  take  this  option  at 
the  end  of  one  year. 

"H.  E.  Ohrlstensen." 

This  was  written  on  printed  letter  head 
paper  of  the  drug  company.  The  negotiations 
and  also  the  consummation  of  this  deal  oc- 
curred In  the  bank.  The  deal  was  carried  on 
entirely  between  Chrlstensen  and  Garey; 
Oarey  believing  be  was  dealing  with  the  bank 
and  not  with  Chrlstensen  Individually ;  Ga- 
rey also  believing  from  Chrlstensen's  repre- 
sentations that  the  stock  was  the  property  of 
the  bank,  and  that  the  bank  desired  to  con- 
vert It  Into  Interest-bearing  securities  such 
as  his  note  would  be.  Garey  never  saw  the 
stock  certificates,  assuming  that  they  were  in 
the  possession  of  the  bank  as  collateral  to 
his  note,  as  evidenced  by  the  above-quoted 
receipt  tiien  given  to  him.  Garey  never  re- 
ceived anything  for  his  note  other  than  this 
receipt  Thereafter,  on  October  4,  1911,  the 
bank  caused  the  indebtedness  evidenced  by 
this  note,  or  rather  by  its  renewal,  to  be 
paid  by  deducting  the  amount  thereof,  with 
Interest,  from  his  deposit  account,  and  re- 
turning the  note  to  blm  as  A  voucher  with  his 
checks.  Garey  has  demanded  the  drag  com- 
pany stock  from  appellant,  but  the  same  has 
never  been  delivered  to  hhn,  or  to  respondent, 
his  assignee,  by  any  one. 

On  November  8,  1912,  Garey  delivered  to 
respondent  the  receipt  evidencing  the  hold- 
ing of  the  drug  company  stock  by  the  bank, 
with  an  asaigament  Indorsed  thereon  as  fol- 
lows: 

"By  this  assignment  dated  this  8th  day  of 
November,  1912,  I  hereby  assign  the  said 
stock  2,677  shares  to  Chas.  W.  Johnson,  for 
a  valuable  consideration,  and  the  chose  in 
action  to  recover  purchase  price. 

"A.  R.  Garey." 

The  evidence  seems  to  conclusively  show 
that  appellant  did  not  own  or  have  in  its  pos- 
session the  drug  company  stock  at  the  time 
Chrlstensen  assumed  to  sell  It  to  Garey  as 
the  property  of  the  bank,  and  we  will  assume 
that  the  Jury  so  believed ;  but  the  Jury  must 
have  also  believed  that  Garey  dealt  with 
Chrlstensen  touching  the  sale  of  this  stock, 
believing  he  was  purchasing  It  from  appel- 
lant; that  It  was  appellant's  property,  and 
that  he  was  paying  appellant  therefor  by  giv- 
ing bis  $1,600  note. 

[1]  It  Is  first  contended  by  counsel  for  ap- 
pellant that  the  trial  court  erred  in  overrul- 
ing Its  demurrer  to  respondent's  amended 
complaint.  It  Is  contended  that  the  court 
Should  have  held,  as  a  matter  of  law,  from 
the  facts  alleged  in  the  complaint,  that  the 
receipt  given  to  Uarey   evidenced   only  a 


private  obligation  of  Chrlstensen,  and  not 
an  obligation  of  appellant ;  and  that  such  a 
ruling  by  the  court  would  necessarily  re- 
sult tn  freeing  appellant  from  any  obligatioo 
growing  out  of  the  facta  alleged  in  the  com- 
plaint This  contmtlon  Is  rested  upon  the 
assumption  that  this  la  an  action  solely  upon 
this  receipt  as  a  contract  between  appellant 
and  Garey.  We  do  not  so  Interpret  the  com- 
plaint It  Is  alleged  therein,  in  substance, 
that  Chrlstensen,  acting  for  appellant  and 
representing  the  drug  company  stock  to  be 
the  property  of  appellant  sold  the  stock  to 
Garey,  receiving  hia  $1,600  note  in  payment 
thereof,  a  copy  of  which  la  set  out ;  that  the 
drug  company  stock  was  retained  by  ap- 
pellant as  collateral  aecniity  for  the  note; 
that  Chrlstensen,  then  acting  for  appellant, 
gave  Garey  the  receipt  a  copy  of  which  Is 
set  out ;  that  Garey  thereafter  paid  the  note 
to  appellant  with  the  understanding  that  the 
drug  company  stock  would  be  delivered  to 
him  by  appellant;  that  Oarey  demanded  the 
stock  from  api>ellant  which  has  never  been 
delivered  to  him;  that  Garey's  right  of  ac- 
tion growing  out  of  these  facts  has  been  as- 
signed to  respondent  and  that  appellant 
withholds  from  Garey  and  respondent  his 
assignee,  the  $1,600  so  paid;  which  allega- 
tions are  followed  by  a  prayer  for  Judgment 
against  appellant  for  that  sum  and  interest 
We  think  that  the  trial  court  did  not  err  In 
overruling  the  demurrer  to  respondent's  com- 
plaint first,  because  the  receipt  signed  by 
Chrlstensen,  taken  in  connection  with  the 
note  executed  and  delivered  to  appellant  at 
the  same  time,  and  the  other  facts  alleged 
shows  that  appellant  was  hound  thereby ; 
and  second,  because  the  facts  alleged  In  the 
complaint  show  that  the  appellant  actually 
received  $1,600  from  Garey,  for  which  it 
parted  with  nothing,  either  to  Garey  or  to 
any  one  else  at  Garey's  instance.  Respondent 
bad  a  right  to  allege  facts  in  his  complaint 
with  a  view  to  recovering  from  appellant  up- 
on either  or  both  of  these  theories.  They  are 
not  Inconsistent  with  each  other  in  a  legal 
sense,  nor  do  we  understand  that  it  Is  so 
claimed. 

[2]  It  Is  contended  by  oonnsel  for  appel- 
lant that  the  trial  court  erred  in  giving  In- 
structions to  the  Jury,  In  substance,  that 
the  authority  of  a  cashier  or  other  officer 
of  a  bank  may  be  inferred  from  the  general 
manner  in  which  he  is  allowed  to  conduct 
the  business  of  such  bank  without  Interfer- 
ence by  his  superior  officers,  etc.  The  com- 
plaint against  this  instraction  is  not  that  it 
constitutes  an  erroneous  statement  of  the 
law,  but  that  there  was  no  evidence  touching 
the  general  course  of  business  pursued  by 
Chrlstensen  in  managing  appellant  bank 
from  which  his  authority  could  be  inferred 
beyond  that  generally  belonging  to  such  an 
officer.  It  Is  true,  there  was  but  little,  if 
any,  evidence  so  showing.  Indeed,  the  evi- 
dence as  to  the  authority  of  Chrlstensen  in 
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connection  with  the  bank's  business  was  lit- 
tle else  than  the  fact  that  he  was  Its  cashier 
and  general  manager.  We  see  only  two 
things  agreed  to  in  this  receipt  which  are 
of  such  character  as  might  be  said  do  not 
fall  within  the  general  authority  of  a  cash- 
ier and  general  manager  of  a  bank ;  that  is, 
the  agreement  to  repurchase  the  stock,  by 
paying  therefor  the  price,  with  8  per  cent, 
interest  thereon  from  date  of  sale.  The 
validity  of  this  part  of  the  receipt  is  not  here 
involved,  since  there  is  no  effort  to  enforce 
it  Indeed,  the  fact  that  the  stock  was  not 
In  possesion  of  or  owned  by  appellant  and 
was  not  received  by  Garey  necessarily  elimi- 
nates this  portion  of  the  receipt  from  the 
controversy,  in  so  far  as  it  may  form  a  part 
of  the  contract  then  made,  though  such  por- 
tion of  the  receipt  may  be  regarded  as  a  cir- 
cumstance to  be  considered  by  the  Jury  in 
determining  whether  it  was  Chrlstensen's 
personal  obligation  instead  of  being  the  obli- 
gation of  appellant  It  seems  to  us,  there- 
fore, that  this  instruction  could.  In  no  event, 
have  been  prejudicial  to  the  rights  of  appel- 
lant. Indeed,  it  is  difficult  to  see  how  an  in- 
struction telling  the  Jury  that  the  general 
powers  of  Chrlstensen  as  cashier  and  general 
manager  of  the  bank  would  be  sufficient  au- 
thority for  him  to  convert  this  drug  company 
stock,  if  owned  by  the  bank,  into  an  inter- 
est-bearing security  in  the  form  of  a  note 
executed  by  Garey  would  be  erroneous.  It  is 
conceded  Uiat  appellant  bank  would  not  be 
allowed  to  own  stock  of  this  nature,  unless 
in  some  manner  compelled  to  receive  it  as 
security  or  in  settlement  of  an  antecedent 
debt,  and  it  is  also  conceded  that  a  bank 
owning  such  stock  would  be  required  by  the 
bank  examiner  to  dispose  of  it  or  charge  it 
off  its  assets  at  the  earliest  possible  mo- 
ment. It  seems  clear  ib&t  Chrlstensen  would 
have  ample  power  to  dispose  of  such  stock 
had  it  been  the  property  of  appellant,  by 
converting  it  Into  such  securities  as  appel- 
lant could  lawfully  deal  In,  such  as  Carey's 
note.  Therefore  we  conclude  that  this  in- 
struction could,  in  no  event,  have  caused  the 
Jury  to  attribute  to  Cbristensen  any  other 
power  than  that  which  he  actually  possess- 
ed, in  the  light  of  the  fact  that  the  ques- 
tion of  tile  repurchase  of  the  drug  company 
stock  was  not  an  issue,  as  must  have  been 
understood  by  the  Jury. 

[3]  The  court  instructed  the  Jury,  among 
other  things,  as  follows:  "If  you  believe, 
from  the  preponderance  of  the  evidence,  that 
the  defendant,  the  Bank  of  Pasco,  received 
from  A.  R.  Garey  any  money,  note,  or  other 
thing  of  value,  and  gave  no  consideration 
therefor,  and  still  retains  the  said  money, 
note  or  other  thing  of  value,  without  giving 
any  consideration  therefor,  then  the  said 
Garey  would  have  a  proper  claim  against  the 
said  defendant  for  the  value  of  the  money, 
note,  or  other  thing  of  value  so  taken  and 
kept" 


This,  it  is  contended,  was  erroneous,  be- 
cause it  excluded  from  the  consideration  of 
the  Jury  the  qnestlon  of  the  passing  of  any 
consideration  from  Chrlstensen  individually 
to  Garey  for  the  note.  Standing  alone,  this 
instruction  may  be  subject  to  the  criticism 
made.  We  think,  however,  the  criticism  is 
met  by  the  giving  of  the  following  Instruc- 
tion: "The  defendant  in  this  case  claims  that 
H.  E.  Chrlstensen,  its  former  cashier,  and  A. 
R.  Garey  were  acting  in  collusion  at  the  time 
the  note  and  receipt  set  forth  in  the  amended 
complaint  were  executed.  •  •  *  you  may 
also  consider  the  question  as  to  whether  or 
not  defendant,  Bank  of  Pasco,  in  fact  part- 
ed with  the  equivalent  of  the  note  in  cash 
as  a  result  of  said  transaction.  And  if  yoa 
are  satisfied  from  all  the  facts  and  circum- 
stances surrounding  the  transaction  that  it 
was  one  for  the  private  use  and  benefit 
of  said  A.  R.  Garey  and  H.  E.  Chrlstensen  or 
for  the  Individual  benefit  of  said  H.  E.  Chrls- 
tensen alone,  and  that  he  received  said  mon- 
ey, and  that  said  A.  R.  Garey  knew  or  had 
reason  to  believe  that  said  H.  B.  Chrlstensen 
was  taking  and  using  said  note  for  the  pur- 
pose of  extracting  from  the  funds  of  said 
bank  money  for  the  use  of  said  Chrlstensen, 
and  that  money  to  the  amount  of  said  note 
was,  in  fact,  taken  from  the  funds  of  said 
bank  by  said  Chrlstensen  under  such  circum- 
stances, then  the  said  A.  R.  Garey  was  le- 
gally bound  to  pay  said  note,  although  he 
may  not  have  received  or  did  not  receive 
any  of  the  cash  so  taken  to  his  own  per- 
sonal use,"  Clearly  this  instruction  submit- 
ted to  the  Jury  the  questions  of  this  being  a 
contract  between  Chrlstensen  as  an  individ- 
ual and  Garey,  and  also  the  question  of 
any  consideration  passing  from  Chrlstensen 
to  Garey.  We  think  the  court  did  not  err 
prejudicially  in  the  giving  of  the  instruction 
complained  of. 

The  serious  questions  involved  in  this  con- 
troversy are,  in  their  last  analysis,  questions 
of  fact,  and  have  to  do  with  the  sufficiency 
of  the  evidence  to  support  the  verdict,  at 
the  arriving  of  which  the  Jury  must  neces- 
sarily have  found,  among  other  things,  that 
appellant  actnally  received  from  Garey  9V 
600  In  the  payment  of  bis  note,  without  any 
consideration  passing  from  it  to  any  one 
therefor,  and  that  there  was  no  consideration 
passing  from  Chrlstensen  individually  to 
Garey  in  connection  therewith.  We  see  noth- 
ing in  the  instructions  given  or  other  rulings 
of  the  court  which  prevented  the  fair  con- 
sideration of  these  questions  by  the  Jury. 
We  have  read  the  entire  evidence,  both  oral 
and  \^ritten,  not  from  the  abstracts  made  by 
counsel,  but  from  the  statement  of  facts.  We 
deem  it  sufficient  to  say  that  we  are  con- 
vinced therefrom  that  there  was  ample  evi- 
dence, if  believed  by  the  Jury,  to  warrant 
the  conclusion  reached.  We  cannot  distnrh 
the  Judgment  because  of  lack  of  evidence  to 
support  It. 
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[4]  One  of  tbe  grounds  npon  which  a  new 
trial  Is  sought  Is  newly  discovered  evidence. 
As  to  the  proposed  new  evidence  other  than 
that  which  is  cumulative,  we  think  there  Is 
no  sufficient  showing  of  diligence  to  discover 
the  same  prior  to  tbe  trial.  This  may  not 
be  wholly  true  as  to  one  or  two  facts  claim- 
ed to  be  newly  discovered  evidence,  but,  as 
to  these,  the  affidavits  filed  by  tbe  respective 
parties  are  in  sharp  conflict  We  are  of  tbe 
opinion  that  the  trial  court  did  not  abuse  its 
discretion  In  denying  a  new  trial,  so  far  as 
it  rested  upon  tbe  ground  of  newly  discov- 
ered evidence. 

The  Judgment  is  affirmed. 

CROW,  0.  Jn  and  FULLERTON,  MOUNT, 
and  MORRIS,  JX,  concur. 

rra  wuh.  20) 

ARCHER  ▼.  FRANKLIN  COUNTT  SCHOOL 

DIST.  NO.  1. 
(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

1.  CoNTBACTS  (S  232*)— Building  Contkaots 

— 'EXTBA   WOBK. 

Where  a  contract  for  a  school  building 
provided  that  the  brick  placed  In  the  walls 
should  be  thoroughly  wet  before  being  laid,  and 
the  architect  called  attention  to  the  fact  that 
the  bricks  were  not  being  wet,  but  waa  not  again 
upon  the  work  until  some  30  days  later,  during 
which  time  part  of  the  wall  was  constructed 
without  wetting  the  brick,  whereupon  he  order- 
ed that  tbe  wall  be  torn  down  and  replaced  ac- 
cording to  tbe  contract,  the  contractor  could 
not  recover  (he  expense  of  tearing  down  and  re- 
placing the  wall  as  for  extra  work. 

[E!d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  1071-1094;    Dec.  Dig.  i  232.*J 

2.  CoNTBACTS  ({  232*)— BiTiLDiRO  Contracts 

— EXTBA    WOBK. 

Where  a  building  contract  provided  that 
no  alterations  should  be  made  in  the  work  as 
shown  by  tbe  drawings  and  specifications,  except 
upon  a  written  order  of  the  architect,  extras  not 
made  upon  any  order  of  the  architect  or  agreed 
to  as  extras  did  not  entitle  the  contractor  to  ex- 
tra compensation. 

fE^.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  g{  1071-1094;  Dec.  Dig.  |  232.*] 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County;  O.  R.  Bolcomb, 
Judge. 

Action  by  William  L.  Archer  against 
Franklin  County  School  District  No.  L 
From  a  Judgment  for  plalntlfr,  defendant  ap- 
peals, and  from  a  part  thereof,  plaintiff 
cross-appeals.    Modified. 

Chas.  W.  Johnson,  of  Pasco,  for  appel- 
lant Danson,  Williams  &  Danson,  of  Spo- 
kane, Moulton  &  Henderson,  of  Kennewlck, 
and  A.  O.  Elston,  of  Spokane,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  an  alleged  balance  on 
a  contract  for  the  construction  of  a  school 
building  for  the  defendant  The  plaintiff 
sued  for  the  sum  of  ^,209.70.  This  sum  was 
made  up  of  three  items:  First  $3,500  for 
tearing  down  and  rebuilding  a  brick  wall; 


second,  $4,333.90,  the  alleged  balance  due 
upon  the  contract;  and  third,  $375.80  for 
extras.  The  defense  was  based  upon  tbe 
alleged  grounds  that  the  contract  had  not 
been  completed  In  accordance  with  the  terms 
thereof;  that  the  plaintiff  was  entitled  to  no 
extras;  that  there  was  an  offset  of  dam- 
ages caused  by  defective  work;  and  for  de- 
lay in  the  construction  of  the  building.  The 
First  National  Bank  of  Pasco  was  permitted 
to  Intervene  in  the  case.  This  Intervener 
alleged  an  assignment  of  $2,000  due  to  tbe 
plaintiff  from  tbe  defendant  which  assign- 
ment was  accepted  by  the  defendant 

Upon  the  trial  of  the  case  the  court  dis- 
allowed the  claim  of  $3,500  for  tearing  down 
and  replacing  the  brick  wall;  found  that 
the  plaintiff  was  entitled  to  extras  amount- 
ing to  $304.95;  and  that  the  defendant 
should  recover  damages  by  reason  of  the 
delay  of  the  plaintiff  in  completing  the 
building  in  the  sum  of  $336.  After  deducting 
these  items,  the  court  found  that  the  plain- 
tiff was  entitled  to  recover  from  tbe  defend- 
ant the  sum  of  $4,301.85,  and  that  the  inter- 
vener was  entitled  to  a  Hen  upon  such  Judg- 
ment for  the  sum  of  $2,000,  and  Interest 

The  plaintiff  has  appealed  from  that  part 
of  the  judgment  refusing  to  allow  him  $3,600 
for  tearing  down  the  wall.  The  defendant 
has  appealed  from  that  part  of  the  Judg- 
ment finding  that  the  building  was  completed 
in  accordance  with  the  contract  and  that  the 
plaintiff  was  entitled  to  recover  for  extras, 
and  the  refusal  of  tbe  court  to  allow  '$25 
per  day  for  the  time  intervening  between 
the  time  the  contract  was  to  be  completed 
and  when  it  was  actually  completed.  The 
Intervener  has  appeared  in  this  court  and 
moved  to  dismiss  tbe  appeal  upon  a  number 
of  grounds.  It  Is  sufficient  to  say  that  the 
appeals  of  the  plaintiff  and  tbe  defendant  do 
not  affect  tbe  Judgment  of  the  Intervener.  It 
was  conceded  in  the  trial  of  the  case  that. 
tbe  intervener  was  entitled  to  a  lien  for 
$2,000  upon  tbe  Judgment  of  the  plaintiff, 
and  no  appeal  vras  taken  from  that  part  of 
the  Judgment  and  whatever  Judgment  might 
be  rendered  here  would  not  affect  that  Judg- 
ment Tbe  Intervener,  therefore,  has  no  in- 
terest in  the  appeal.    Tbe  motion  is  denied. 

[1]  The  conti-act  between  the  plaintiff  and 
tbe  defendant  provided  that  tbe  plaintiff 
should  furnish  all  the  materials  and  con- 
struct the  building  in  accordance  with  the 
terms  of  tbe  contract  The  contract  also 
provided  that  the  brick  which  was  to  be. 
placed  in  the  walls  of  the  building  should  be 
thoroughly  wet  before  being  laid  In  .  Ute 
walls.  When  tbe  brickwork  was  started, 
tbe  architect  was  upon  the  ground  and 
called  attention  to  the  fact  that  the. brick 
were  not  b^lng  wet  He  was  not  iipoi)  the 
work  ag^n'  until  som^  30  days  later.  Part 
of  tbje.wall  was  constructed  without  wetting 
the  brick.     He  thereupon  ordered  this  wall 
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torn  down  and  replaced  according  to  tbe  con- 
tract This  was  done,  and  the  plaintiff  now 
claims  an  extra  amoonting  to  $3,500  for  this 
work.  It  Is  apparent  that  this  Is  not  an  ex- 
tra. If  the  work  was  not  done  In  accordance 
with  the  terms  of  the  contract,  it  was  the 
duty  of  the  architect  to  require  It  to  be  torn 
down  and  replaced  in  accordance  therewith. 
This  Is  what  the  architect  did.  It  is  tnie  a 
superintendent  was  upon  the  work  and  saw 
the  brick  being  placed  in  the  well  without 
wetting  them,  but,  as  soon  as  the  architect 
was  informed  thereof,  he  ordered  the  work 
torn  down,  and  it)  was  torn  down  in  accord- 
ance with  his  orders  and  built  up  as  pro- 
vided for  in  tbe  contract  We  think  it  is 
clear  that  the  plalnttfT  was  not  entitled  to 
recover  as  for  an  extra  upon  this  Item. 

[2]  The  trial  court  allowed  several  items 
amounting  to  $304.95  as  extras.  The  con- 
tract provided:  "No  alterations  shall  be 
made  in  the  work  shown  or  described  by  the 
drawings  and  specifications,  except  upon  a 
written  order  of  the  architect,  and  when  so 
made,  tbe  value  of  the  work  added  or  omit- 
ted shall  be  computed  by  tbe  architect,  and 
the  amount  so  ascertained  shall  be  added  to 
or  deducted  from  the  contract  price."  It  is 
not  claimed  by  the  plaintiff  that  any  of  these 
items,  except  one  which  amounted  to  $84, 
was  made  upon  any  order  of  the  architect,  or 
that  they  were  agreed  to  as  extras.  The  con- 
tract is  spedflc  as  to  the  manner  in  which 
extras  were  to  be  furnished,  and,  if  the  Items 
claimed  by  the  plaintiff  were  extras,  it  was 
his  duty  under  the  contract  to  obtain  a  writ- 
ten order  of  the  architect  for  the  doing  of 
these  things  as  extra  work.  Not  having  done 
so,  he  cannot  recover  for  any  of  the  Items, 
except  the  one  ordered  by  the  architect, 
amounting  to  $84.  This  is  plainly  provided 
for  in  the  contract  and  the  contract,  of 
course,  must  coutroL  We  think  the  court 
was  In  error  when  It  allowed  $304  for  extras. 

Th&  defendant  attempted  to  show  that  the 
building  had  not  been  completed  at  the  time 
the  action  was  brought,  by  reason  of  the 
fact  that  an  ornament  called  a  "cartouche," 
which  was  provided  for  in  the  contract,  and 
which  was  to  be  placed  on  the  top  of  the 
building  in  front  containing  the  name  of  the 
building  and  a  scroll  or  shield,  was  not  con- 
structed in  accordance  with  the  spedflca- 
tlons.  The  evidence  is  conflicting  upon  this 
point  Some  of  the  persons  quallfled  to  tes- 
tify stated  that  the  cartouche  did  not  com- 
ply with  the  specifications;  others  that  it 
did  so  comply.  The  court  fonnd,  after  hear- 
ing all  the  evidence  and  after  seeing  the  or- 
nament itself,  "that  the  caststone  ornament 
complies  fully  with  the  plans,  specifications, 
and  detailed  drawings  prepared  by  said  ar- 
chitect" After  carefully  reading  the  evi- 
dence upon  the  question,  we  have  concluded 
not  to  disturb  the  findings  of  the  court  upon 
this  question. 


The  Judgment  of  the  trial  court  Is  modified 
to  the  extent  of  deducting  the  dlfferraice  be- 
tween $304.95  and  $64,  whldi  is  $220.95,  from 
tbe  amount  found  due  the  plaintiff.  Other- 
wise tbe  judgment  is  affirmed.  Neither  jmuv 
ty  wlU  recover  costs  on  this  appeal. 

CROW,  C.  J.,  and  EI/LIS,  MORRIS,  and 
FULLERTON,  JX,  concur. 


(78  Wash.  U) 
WILLIAMS  V.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

Mdnicipai.  CoRPORATioNa  (I  lOOl*)— Actions 
—Conditions  Pbecbubnt — Pbeskntation  of 
Claiu. 

A  city  by  a  written  contract  agreed  to 
pay  a  specified  price  for  certain  buildmjis  and 
improvements  on  land  condemned  by  it  the 
contract  further  providing  that  the  owner 
should  retain  posaession,  rent  the  premises, 
collect  the  rents,  and  apply  the  net  proceeds 
On  the  purchase  price,  and  that  unless  the 
price  was  so  paid,  it  would  be  paid  at  the  time 
the  dty  took  possession  of  the  improvements 
or  sooner  If  they  should  be  destroyed  or  aban- 
doned. Tbe  buUdings  and  improvements  were 
destroyed  by  fire,  and  the  owner  brought  suit 
for  the  contract  price.  Held,  that  the  action 
was  one  on  a  contract  and  not  for  damages, 
within  a  provision  of  the  charter  that  all 
claims  for  damages  must  be  presented  to  the 
dty  conndl  and  filed  with  the  city  derk  with- 
in SO  days. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |  2173;  Dec  Dig.  { 
1001.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;    Boyd  Tallman,  Judge. 

Action  by  D.  C.  Williams  against  the  City 
of  Seattle.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Jas.  E.  Bradford  and  C.  B.  White,  both  of 
Seattle,  and  S.  V.  Carey,  of  Olympla,  for  ap- 
pellant Hastings  &  Stedman,  of  Seattle,  for 
respondent 

FULLERTON,  J.  Prior  to  July  1,  1907, 
the  respondent  WllUams,  acquired  title  to  an 
oblong  tract  of  land  lying  immediately  north 
of  block  2  In  D.  T.  Denny's  second  addition 
to  North  Seattle,  In  the  county  of  King,  state 
of  Washington,  which  land  abutted  upon  the 
shore  lands  of  Lake  Union.  Prior  to  that 
date  Williams  and  his  predecessors  In  inter- 
est had  constructed  thereon  "valuable  Im- 
provements, in  aid  of  trade,  commerce,  and 
navigation,"  consisting  of  a  dock  and  build- 
ings, which  dock  extended  from  some  point 
on  the  uplands  across 'the  shorelands  down 
to  tbe  navigable  waters  of  the  lake.  On  the 
date  first  above  given,  the  Board  of  State 
Land  Commissioners  filed  a  plat  of  the  shore- 
lands  of  Lake  Union,  which  designated  the 
shorelands  on  which  the  dock  was  in  part 
constructed  as  block  71,  and  Williams,  in 
virtue  of  Ills  upland  ownership  and  the  im- 
provements he  had  made  upon  the  shore- 
lands,  was  accorded  a  preference  right  to 
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parchase  tbe  bloctc,  and,  in  fact,  did  purchase 
it  some  time  in  1909.  The  platting  of  the 
shorelands  was  made  with  reference  to  the 
establishment  of  a  highway  around  a  portion 
of  the  lake,  which  followed  the  general  course 
of  the  shorelauds,  and,  wherever  the  shore- 
lands  were  suitable  for  that  purpose,  such 
IMirtB  were  dedicated  by  the  state  for  that 
nse;  it  being  contemplated  that  the  city  of 
Seattle  would  acquire  so  much  of  the  up- 
land as  would  be  necessary  to  complete  the 
highway. 

On  February  16,  1909,  the  city  of  Seattle 
passed  an  ordinance  providing  for  the  com- 
pletion of  the  highway  thus  initiated  by  the 
state  at  the  expense  of  the  property  benefited, 
and  directed  therein  that  the  corporation 
counsel  take  such  proceedings  in  the  courts 
as  he  found  expedient  to  acquire  the  lands 
necessary  to  complete  the  highway.  There- 
upon condemnation  proceedings  were  begtun 
by  the  corporation  counsel  for  that  purpose, 
in  which  Williams  was  made  a  party  defend- 
ant; it  being  found  necessary  to  acquire  his 
upland  holdings  for  the  construction  of  tbe 
highway.  At  ttie  trial  of  the  proceedings, 
Williams  claimed  the  right  to  be  compensated 
not  only  for  the  upland  taken,  but  also  for 
the  dock  and  buildings  constructed  thereon, 
which  it  would  be  necessary  to  destroy  in 
the  establishment  of  the  highway.  The  ordi- 
nance provided  for  the  condemnation  of  land 
only,  and  the  city  objected  to  the  introduc- 
tion of  any  evidence  as  to  the  value  of  the 
Btructures  on  the  ground  that  the  ordinance 
did  not  provide  for  their  taking.  This  ob- 
jection the  trial  court  sustained,  allowing 
compensation  only  for  the  land  taken.  Wil- 
liams gave  notice  of  his  intention  to  appeal 
from  the  ruling  of  the  trial  court,  whereupon 
the  city,  for  the  purpose  of  settling  the  mat- 
ter and  avoiding  further  litigation,  although 
not  desiring  the  immediate  possession  of  the 
property,  entered  into  contract  with  him, 
the  material  parts  of  which  read  as  follows: 

"Therefore,  in  consideration  of  the  com- 
promise of  all  questions  now  existing  between 
the  dty  of  SeatUe  and  the  said  D.  C.  Wil- 
liams relating  to  the  liability  of  the  dty  of 
Seattle  to  pay  for  the  improvements  herein- 
before described,  and  for  the  further  consid- 
eration of  placing  the  said  city  of  Seattle 
in  position  to  take  possession  and  nse  all 
that  portion  of  Southlake  avenue  adjacent  to 
said  block  71  of  Lake  Union  shorelands  and 
northerly  and  northeasterly  of  the  upland 
lying  north  of  block  No.  two  of  D.  T.  Den- 
ny's second  addition  to  North  Seattle,  in 
King  county,  Washington,  and  to  prevent 
and  avoid  any  further  litigation  over  said 
improvements  and  the  delays  incident  there- 
to. It  is  hereby  agreed  that  said  dty  of  Seat- 
tle shall  pay,  and  does  hereby  agree  to  pay, 
to  said  D.  C.  Williams  the  sum  of  $2,030  for 
all  of  the  buildings,  docks,  and  improvements 
now  owned  by  said  WilUams  and  situated 
wltbla  tb*  boondazlea  of  Southlake  avenue 


adjacent  to  block  No.  71  of  Lake  TTnion  shore- 
lands  and  the  uplands  lying  north  of  block 
No.  2  of  D.  T.  Denny's  second  addition  to 
North  Seattle,  all  In  Seattle,  King  county, 
^Washington,  and  the  title  and  ownership 
does,  in  consideration  therefor,  hereby  pass 
to  and  become  vested  in  the  city  of  Seattle, 
and  said  D.  C.  WiUiams  does  hereby  convey, 
transfer,  and  set  over  to  said  dty  of  Seattle 
all  of  the  aforesaid  Improvements  consisting 
of  the  aforesaid  dock  and  buildings.  It  is 
further  agreed,  as  a  part  of  this  stipulation, 
that -said  dty  of  Seattle  shall  pay  interest 
upon  said  amount  to  said  D.  G.  Williams  at 
tbe  rate  of  seven  per  cent  per  annum,  pay- 
able annually.  That  said  D.  C.  Williams 
shall,  by  himself  or  his  agents,  retain  pos- 
session of  said  buildings;  shall  use  reason- 
able diligence  and  efforts  to  keep  said  prem- 
ises rented;  shall  collect  the  rents  from  tbe 
tenants  therein,  and,  after  deducting  a  com- 
mission of  five  per  cent  for  such  services, 
shall  apply  the  balance  thereof  upon  tbe 
payment  of  the  aforesaid  amount  and  the 
accruing  interest  thereon,  except  as  herein- 
after stated,  said  reata  to  begin  from  May 
15th,  1910.  It  is  further  agreed  that  no  ex- 
pense for  repairs  shall  t>e  allowed  out  of 
the  rents  and  Income  from  said  property 
without  the  same  is  first  authorized  and  ap- 
proved by  the  superintendent  of  buildings 
for  the  dty  of  Seattle,  and  when  such  re- 
pairs are  so  allowed  the  same  shall  be  paid 
out  of  said  rents.  It  is  further  agreed  that 
said  Williams,  as  agent  for  tbe  dty  of  Seat- 
tle, shall  endeavor  to  procure  insurance  upon 
said  buildings  in  some  company  satisfactory 
to  the  superintendent  of  buildings,  and  all 
premiums  therefor  shall  be  paid  out  of  said 
rents.  Unless  said  amount  is  so  repaid,  it  is 
agreed  and  understood  that  said  purchase 
price, shall  be  paid  at  the  time  of,  or  before, 
the  dty  of  Seattle  shall  take  possession  of 
said  Improvements,  or  sooner  if  same  should 
be  destroyed  or  abandoned." 

The  contract  was  entered  into  on  May  4, 
1910,  and  two  days  thereafter,  on  May  6, 
1910,  tbe  dock  was  destroyed  by  fire.  Sut>- 
seqnent  to  the  contract  and  prior  to  the  fire, 
Williams  procured  Insurance  on  the  buUdings 
in  the  sum  of  $2,000,  turning  over  tbe  poli- 
des  representing  the  same  to  the  dty.  Due 
proof  of  loss  was  made  by  the  dty  to  the 
insurance  companies,  but  payment  thereof 
was  refused  on  the  ground  that  combustible 
material  was  kept  in  the  buildings  contrary 
to  tbe  terms  of  the  polides.  Tbe  city  did 
not  sue  on  the  polides  within  the  time  lim- 
ited therein,  deeming  the  objection  of  the 
insurance  companies  well  taken,  whereupon 
Williams  instituted  the  present  action  upon 
the  contract  The  dty  defended  on  a  num- 
ber of  grounds,  among  which  was  the  ground 
that  no  claim  for  tbe  sum  demanded  was 
presented  to  the  dty  coundl  of  the  dty  of 
Seattle  within  30  days  after  the  destruction 
of  the  buildings,  in  pursuance  of  the  dansp. 
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of  the  dty  charter  relating  to  claims  for 
damages  against  the  dty.  Judgment  went 
against  the  dty  from  which  It  appeals,  as- 
signing as  its  sole  error  the  want  of  presen- 
tation of  the  claim. 

The  fall  text  of  the  diarter  provision  on 
which  the  dty  relies  will  be  found  quoted  in 
Jnrey  v.  Seattle,  60  Wash.  272,  97  Pac.  107. 
Its  salient  prorislon  is  that:  "All  claims  for 
damages  against  the  dty  must  be  presented 
to  the  dty  ooundl  and  filed  with  the  city 
clerk  within  30  days  after  the  time  when 
such  claim  for  damages  accrued."  It  is.  the 
contention  of  the  city  that  the  present  action 
'  is  one  sounding  in  damages,  and  one. which 
cannot  be  prosecuted  without  a  prior  presen- 
tation of  a  claim  therefor  for  allowance  or 
rejection. 

The  cases  of  Jurey  r.  Seattle,  60  Wash. 
272,  97  Pac.  107,  and  International  Contract 
T.  Seattle,  89  Wash.  390,  125  Paa  162,  are 
relied  upon  to  maintain  the  contention.  The 
first  case  was  an  action  to  recover  a  sum  ap- 
plicable to  the  payment  of  a  warrant  drawn 
against  a  special  fund  of  the  dty,  which  fund 
the  dty  had  diverted  to  other  uses.  The 
court  held  the  action  to  be  one  in  damages 
for  which  a  claim  must  be  presented,  saying, 
in  the  course  of  the  opinion,  that  the  action 
was  not  based  upon  the  warrant,  but  upon 
the  wrong  of  the  city  in  diverting  the  funds, 
and  as  such  was  an  action  in  damages.  In 
the  second  case,  the  dty  bad  let  a  contract 
to  do  certain  street  work.  The  work  was  to 
be  paid  for  by  spedal  assessment  on  prop- 
erty benefited,  and  was  interrupted  by  the 
dty  and  finally  stopped  by  it  on  account  of 
objections  made  by  interested  property  hold- 
ers. The  action  was  brought  for  a  breach 
of  the  contract,  and  the  court  held  it  to  be 
an  action  in  damages  for  which  a  claim  must 
be  presented  as  a  prerequisite  to  an  action.' 
In  ttie  opinion  it  was  said  (see  the  case  on 
rehearing,  74  Wash.  662,  134  Pac.  502)  that 
there  was  a  difference  between  an  action  on 
contract  and  a  claim  for  damages  arising 
out  of  a  breach  of  a  contract ;  that  the  "test 
is  whether  the  proof  of  the  contract  and  a 
breach  thereof  would  make  a  prima  facie 
case;  if  so  no  claim  need  be  filed;  if  proof 
of  damages  independent  of  the  contract  must 
be  made,  the  case  falls  within  the  words  of 
the  charter,  and  must  fall  if  the  claim  is  not 
presented." 

In  the  present  case,  the  dty  purchased 
property  of  the  respondent,  agreeing  to  pay 
for  the  same  a  stipulated  sum  upon  the  hap- 
pening of  one  of  three  contingendes,  namely, 
yhen  It  should  take  possession  of  the  prop- 
erty, or  when  the  property  should  be  aban- 
doned or  destroyed.  A  contingency  on  which 
the  money  became  payable  happened — the 
property  was  destroyed  by  fire — and  the  re- 
spondent sued  to,  recover  the,- stipulated  sum 
agreed  to, be  paid  for  the  property.  Clearly 
the  action  is  one  ,upon  contract,  as  much  so 


as  is  an  action  upon  a  promissory  note,  or 
other  direct  promise  to  pay  money.  It  is 
thus  distinguishable  from  the  cases  dted, 
and  does  not  fall  within  the  rule  contended 
for  by  the  dty. 
The  Judgment  Is  affirmed. 

CROW,  C.   J.,  and  PAB^ER,  MORRIS, 
and  MOUNT,  JJ.,  concur. 


(77  Wash.  658) 
ENGSTROM  v.  EDENDALB  LAND  CO. 
(Supreme  Court  of  Washington.    Peb.  4. 1914.) 

1.  Eminent  Domain  (|  56*)— Right  to  Con- 

OEMN — RiOIIT   OF    IrBIOATION    COMPANY. 

An  irrigation  company  which  had  the  rielit 
to  use  a  part  of  the  waters  of  a  creek,  and  had 
used  plaintiff's  land  in  diverting  water,  couM 
condemn  a  more  uaefnl  way  across  plaintiff's 
land  which  was  reasonably  necessary  for  fur- 
nishing water,  even  though  its  license  to  use 
plaintiff's  land  had  been  revoked. 

[Rd.  Note.— For  other  cases,  see  Eminent 
Domain,   Cent.  Dig.   f{  147-160;    Dec.   Dig.   { 

2.  Eminent  Domain  (J  268*)  —  Condemna- 
tion— Ejectment  or  Condemnor. 

In  a  suit  to  eject  an  irrigation  compau' 
from  using  a  strip  of  land  in  furnishing  water. 
the  court  properly  stayed  the  right  to  eject 
defendant  for  30  days,  in  order  to  permit  de- 
fendant to  inatitnte  condemnation  proceedings 
to  take  the  land  used. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {{  697.  736-740,  742;  Dec. 
Dig.  {  ^68.*) 

3.  Eminent  Domain  (5  268*)— Compenbatiox 
— Damages  fob  Tresfassino. 

Where,  in  ejectment  against  an  irrigation 
company,  the  ooutt  stayed  plaintiff's  right  of 
ejectment  for  30  days,  to  enable  defendant  to 
begin  condemnation  proceedings,  it  was  error 
to  assess  damages  for  the  trespass  to  be  paid 
atonce.  since  all  damagesj  including  those  sus- 
tained by  the  trespass,  will  be  covered  by  the 
award  in  the  condemnation  proceeding. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain.  Cent.  Dig.  {§  697,  736-740,  742;  Dec. 
Dig.  §  268.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  H.  A.  P.  Meyers, 
Judge. 

Action  by  John '  Engstrom  against  the 
Edendale  Land  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  remanded  for  farther  proceedings  as  di- 
rected. 

Marphy  &  Grant,  of  Spokane,  for  appel- 
lant A.  C.  Shaw,  of  Spokane,  for  respond- 
ent 

MOUNT,  J.  The  plaintiff  brought  this  ac- 
tion to  eject  the  defendant  from  a  strip  of 
land  137^  feet  long  by  6  feet  wide. 

It  Is  alleged  in  the  complaint,  in  substance, 
that  the  defendant  unlawfully  entered  upon 
the  land,  and  by  force  withholds  the  ijosses- 
sion  thereof  from  the  plaintiff,  and  that  the 
plaintiff  .has  been  damaged  thereby  In  the 
sum  of  $1,000. 

The  answer  of  the  defendant  denied  that 
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It  had  unlawfally  entered  upon  the  land, 
and  alleged  as  an  affirmative  defense  that 
it  was  rightfully  entitled  to  the  possession 
thereof  by  reason  of  a  contract  entered  into 
between  the  plaintiff  and  the  deftodant, 
whereby  the  plaintiff  agreed  that,  in  con- 
Bldeiation  of  the  abandonment  of  another 
tract,  the  defendant  should  hare  possession 
of  the  tract  in  question.  The  defendant  al- 
so alleged  that  it  was  engaged  in  supplying 
water  to  a  large  tract  of  land,  and  had  been 
so  engaged  for  tnany  years,  that  it  was  en- 
titled to  the  prior  use  by  appropriation  of 
the  waters  of  Stranger  creek,  that  this  strip 
of  land  was  necessary  to  be  taken  for  an  ir- 
rigation ditch,  and  prayed  the  court  to  fix 
a  time  when  the  value  of  the  land  taken  to- 
gether with  damages  to  the  land  not'  taken 
should  be  assessed  by  a  Jury  and  the  land 
appropriated  for  a  right  of  way  for  an  Irrl- 
gauon  ditch.  The  reply  generally  denied  these 
allegations. 

Upon  the  trial  of  the  case  to  the  court 
without  a  Jury,  the  court  made  findings  in 
favor  of  the  plaintiff,  and  entered  a  Judg- 
ment to  the  effect  that  the  plaintiff  was  en- 
titled to  the  property  in  question,  unless 
within  30  days  from  the  date  of  the  entry  of 
the  Judgment  the  defendant  should  sink  be- 
neath the  surface  of  the  soil  at  least  one 
foot  its  flume  now  located  over  and  upon  the 
premises,  and  that  the  plaintiff  have  Judg- 
ment for  $50  damages;  that,  in  the  event 
the  defendant  failed  to  sink  its  flume  be- 
neath the  surface,  as  above  stated,  a  writ 
of  restitution  should  issue  placing  the  plain- 
tiff in  possession  of  the  premises.  The  court 
also  adjudged  that  the  rights  of  the  defend- 
ant in  and  to  the  waters  of  Stranger  creek 
were  inferior  and  subject  to  the  rights  of  the 
plaintiff  therein;  that  the  only  right  which 
the  defendant  has  In  and  to  the  waters  of 
Stranger  creek  is  the  right  granted  by  the 
plaintiff  to  construct  a  flume  and  connect 
with  the  waters  of  the  creek.  The  defend- 
ant has  appealed  from  that  Judgment 

The  facts  in  the  case  are  substantially 
as  follows:  The  plaintiff  is  the  owner  of  the 
land  ip  question.  The  defendant  is  a  corpora- 
tion engaged  in  irrigating  certain  lands  ad- 
joining the  land  of  the  plaintiff.  Stranger 
creek  is  upon  the  land  of  the  plaintiff,  for 
many  years  the  waters  of  Stranger  creek 
have  been  used  by  the  defendant  and  its 
predecessors  in  interest  for  irrigation  pur- 
poses. The  waters  from  Stranger  creek  have 
been  diverted  across  the  land  of  the  plain- 
tiff. A  short  time  prior  to  the  beginning  of 
this  action,  the  plaintiff  and  the  defendant 
agreed  orally  that  the  defendant  might 
change  the  course  of  the  ditch  across  the 
plaintiff's  land  and  abandon  the  old  ditch. 
The  plaintiff  testified  that  the  agreement  was 
that  the  defendant  should  sink  Its  ditch  or 
fiume  one  foot  beneath  the  surface  of  the 
soil.  The  defendant  testified  that  it  was 
agreed  that  the  top  of  the  flume  should  be 


;  level  with  the  surface  of  the  soil.  The  old 
ditch,  when  the  new  one  was  cmnpleted, 
was  to  be  abandoned.  The  defendant  went 
upon  the  land  upon  the  line  of  the  proposed 
new  ditch  and  constructed  a  ditch  partially 
beneath  the  surface  and  partially  above  the 
surface^  In  some  places  it  consisted  of  a 
flume  three  feet  above  the  surface.  When 
the  plaintiff  discovered  this  fact,  he  notified 
the  defendant  to  remove  therefrom.  This 
the  defendant  refused  to  do.  The  president 
of  the  defendant  company  testified  that, 
when  he  observed  that  his  employes  had 
constructed  a  flume  above  the  surface  of  the 
ground,  he  directed  that  it  be  torn  down  and 
reconstructed  level  with  the  surface  of  the 
ground;  that  while  this  work  was  in  prog- 
ress the  plaintiff  ordered  th^"  defendant  to 
vacate  the  premises,  which  the  defendant  re- 
fused to  do.  Thereupon  this  action  was 
brought  in  the  nature  of  an  ejectment,  and 
Judgment  was  entered  as  above  stated. 

A  reading  of  the  record  convinces  us  that 
there  is  no  Justification  for  the  conclusion 
of  the  court  to  the  effect  that  the  respondent 
has  a  prior  right  to  the  waters  of  Stranger 
creek.  If  this  issue  was  material  to  the 
case,  it  was  only  material  to  show  some  right 
in  the  appellant  to  take  or  use  the  respond- 
ent's land.'  There  is  no  dispute  of  the  fact 
that  the  appellant  and  its  predecessors  for 
more  than  20  years  have  taken,  the  waters  of 
Stranger  creek  and  carried  the  same  across 
the  land  of  the  respondent  for  irrigation  pur- 
poses. The  appellant  has  probably  not  used 
all  the  waters  of  that  creek,  but  it  has 
used  a  part  of  the  waters,  and  has  carried 
the  same  across  the  land  of  the  respondent 
without  objection,  in  the  old  race  or  flume. 
This  right  of  the  appellant  Is  by  the  record 
shown  to  be  prior  and  paramount  to  that 
of  the  respondent  We  find  no  substantial 
evidence  in  the  record  to  Justify  the  con- 
clusion of  the  court  to  the  effect  that  the  re- 
spondent's right  is  prior  or  superior  to  that 
of  the  appellant.  The  court  was  therefore 
clearly  in  error  in  so  finding. 

We  may  concede,  for  the  purposes  of  this 
case,  that  the  right  of  the  appellant  upon 
the  strip  of  land  now  in  question  was  a 
mere  license,  revocable  at  the  will  of  the 
respondent  and  that  the  oral  agreement  was 
as  stated  by  the  respondent.  The  evidence 
Is  conclusive  of  the  fact  that  the  appellant 
is  engaged  In  irrigating  arid  lands.  It  ha? 
been  so  engaged  for  several  years.  The 
right  of  the  appellant  to  use  the  land  of  the 
respondent  at  the;  old  ditch  is  not  questioned. 
Nor  is  the  right  of  the  appellant  to  a  part 
of  the  waters  of  Stranger  creek  questioned. 

[1]  It  therefore  has  the  right  to  condemn 
a  more  useful  way  across  the  land  of  the 
respondent  Prescott  Irr.  Ck).  v.  Flathers, 
20  Wash.  454,  55  Pac.  635 ;  Weed  ▼.  Goodwin, 
36  Wash.  31,  78  Paa  36. 

It  is  conceded  in  the  record  that  the  ap- 
pellant went  upon  the  new  right  of  way 
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acroaa  the  land  of  tbe  respondent  by  per- 
mission of  the  req^ioDdent.  Afterwards,  when 
the  appellant  was  not  constructing  the  ditch 
according  to  the  agreement  as  testUled  to 
by  the  respondent,  he  became  dissatisfied, 
and  ordered  the  appellant  from  the  prem- 
ises, and  brougbt  this  action  In  the  na- 
ture of  ejectment  The  appellant,  being  a 
common  carrier  of  water  and  engaged  In 
mpplylng  water  for  Irrigation,  and  It  be- 
ing reasonably  necessary  that  It  use  this  new 
right  of  way  for  purposes  of  irrigation, 
clearly  had  the  right  to  condemn  the  land 
of  the  respondent  therefor,  even  though  its 
right  to  be  upon  this  particular  strip  of  land 
had  been  terminated  by  the  respondent. 

[2]  For  purposes  of  condemnation,  the 
court  was  dearly  right  when  it  made  the  or- 
der staying  the  right  of  the  respondent  to 
eject  the  appellant  for  30  days  in  order  that 
a  condemnation  proceeding  might  be  brought. 
Hathaway  y.  Yakima  W.,  L.  &  P.  Co.,  14 
Wash.  469,  44  Pac.  896,  63  Am.  St  Rep.  874 ; 
Kakeldy  t.  Columbia  &  P.  S.  R.  Co.,  37  Wash. 
675,  80  Paa  205;  Slaght  t.  Northern  Pac. 
Ry.  Co.,  39  Wash.  676,  81  Paa  1062. 

[3]  The  trial  court  assessed  the  respond- 
ent's damage  at  $60,  to  be  paid  at  once. 
It  Is  plain  that  if  the  appellant  shall  con- 
denm  and  appropriate  the  right  of  way,  all 
damages  will  be  recovered  in  that  proceeding. 
It  was  therefore  error  for  the  trial  court  at 
this  time  to  assess  damages  in  the  sum  of 
$60,  or  In  any  other  sum,  to  be  paid  Irrespec- 
tive of  the  condemnation  proceeding  which 
the  court  authorized  to  be  thereafter  brougbt 

The  judgment  of  the  trial  court  must 
therefore  be  reversed  upon  the  damages  al- 
lowed, and  upon  the  adjudication  of  the 
prior  right  of  the  respondent  in  and  to  the 
waters  of  Stranger  creek.  The  cause  Is  re- 
manded, with  leave  to  the  appellant  within 
30  days  after  the  flling  of  the  remittitur  In 
the  superior  court  to  bring  an  action  to  con- 
demn the  new  right  of  way  across  the  re- 
spondent's land.  If  such  action  Is  not 
brought  then  at  the  expiration  of  that  time  a 
judgment  may  be  entered  in  ejectment  and 
for  $50  damages.  The  appellant  will  recover 
Its  costs  In  this  court 

CROW,  O.  J.,  and  PARKER.  FULLER- 
TON,  and  MORRIS,  JJ.,  concur. 

(77  Wash.  679) 

THORBERQ  et  ux.  v.  CITY  OP  HOQUIASl 
et  al. 

(Supreme  Court  of  Washington.    Feb.  4,  1014.) 

1.  Eminknt    Domain    ({    101*)  —  Compensa- 
tion—Stkkbts— Fixing  or  Gbade. 

Where  a  street  was  graded  and  improved 
in  accordance  with  the  resolution  of  the  com- 
mon council  of  the  city  providing  for  such 
grade  and  improvement,  such  action  of  the 
city,  when  relied  upon  by  property  owners, 
constituted  the  establisbment  of  the  erade,  so 
as,   iu  case  of  change,   to  necessitate  a  com- 


Sntation  of  the  consequential  damage  imder 
iem.  A  BaL  Code,  {  7875,  since  the  oonstrae- 
tion  of  the  improvement  even  thou^  it  was 
only  a  plank  road,  upon  the  assessment  plan, 
raises  a  presumption  of  the  adoption  of  a 
grade. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Dom^ain,  Cent  Dig.  H  269,  270;    Dec.  Dig.  f 

2.  Eminent  Domain  (f  274*)— iKroNcnow— 

ScoPit  OF  Reuef. 

Where  abatting  property  owners  permit- 
ted a  city  to  begin  and  prosecute  the  work  of 
improving  a  street  without  seeking  to  enjoin 
the  change  of  an  established  grade,  such  prop- 
erty owners  cannot  thereafter  obtain  an  in- 
junction, and  the  only  relief  to  which  they  are 
entitled  is  to  compd  the  assessment  of  tb^ 
consequential  damages  in  condemnation  pro- 
ceedings. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |{  763,  766-768;  Dec  Dig. 
S  274.*] 

Department  1.  Appeal  from  Superior 
Court,  Chehalls  County;  Mason  Irwin,  Judge. 

Suit  by  O.  R.  Thorberg  and  wife  against 
the  City  of  Hoqulam,  a  municipal  corpora- 
tion, and  others.  From  a  judgment  for 
plaintiffs,  defendants  appeaL  Reversed  and 
remanded,  with  directions. 

'  Jas.  P.  H.  Callahan  and  Geo.  D.  Abel,  botb 
of  Hoqulam,  and  W.  H.  Abel,  of  Montesaoo, 
for  appellants.  Wm.  E.  Campbell,  of  Hoqul- 
am, for  respondents. 

CIIADWICK,  J.  In  the  year  1905  the  dty 
council  of  the  city  of  Hoqulam,  by  formal 
resolution,  provided  for  the  improvement  of 
a  iportion  of  L  street  in  said  city.  The  in- 
tention of  the  dty  council  Is  evidenced  by  a 
formal  resolution,  wherein  it  is  said.  Inter 
alia:  "It  Is  the  opinion  of  the  said  council 
that  the  said  street  should  be  Improved  by 
clearing,  grading  and  removing  obstructions 
from  said  street  full  width,  and  by  building 
a  plank  roadway  thereon,  sixteen  feet  la 
width,  and  also  by  building  sidewalks  along 
both  sides  of  said  street  eight  feet  in  width, 
according  to  the  plans  and  speclflcatlons  now 
on  file  in  the  office  of  the  dty  clerk  of  said 
dty." 

A  contract  was  let  by  the  dty,  and  In  the 
spedflcatlons  we  find  the  following:  •  "The 
street  is  to  be  cleared  full  width  and  down 
to  the  surface  of  the  ground,  of  all  trees, 
logs,  stumps,  roots,  brush,  and  grass  tus- 
socks, which  debris  shall  be  burned;  also 
all  lumber  In  old  sidewalks  and  in  bridge 
over  slough,  near  Fifth  street  shall  be  sijul- 
larly  disposed  of,  provided  that  abatting 
property  owners  may  have  such  lumber  In 
consideration  of  their  removing  same  from 
the  street" 

(1]  The  Improvement  was  made  In  accord- 
ance wltli  the  spedflcatlons,  and  the  cost 
tliereof  assessed  to  the  abutting  property. 
About  3,500  feet  of  plank  road  10  feet  wide 
and  about  4,200  feet  of  sidewalk  was  laid. 
I'lalntlffs  are  the  owners  of  one  of  the  abut- 
ting lots,  and  have  built  a  dwelling  with  ref- 
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ertnce  to  the  existing  street  level  as  improv- 
ed ia  1906.  In  November,  1012,  plaintlffB  and 
otb^s  petitioned  for  tbe  Improvement  of  ti 
street  Tbls  the  dty  undertook,  adopting  a 
plan  which  will  reqnlre  a  raise  In  the  grade 
of  the  street  of  about  two  or  three  feet  above 
the  natural  level  of  the  ground.  The  work 
had  been  substantially  done  when  these 
plaintiffs  sued  out  a  restraining  order,  and 
upon  hearing  the  merits  of  the  case  the  court 
held  that  the  city  could  not  proceed  until 
It  had  assessed  the  damages  resulting  to  the 
property  of  the  plaintiffs,  and  ordered  the 
city  to  begin  c(mdemnatioD  proceedings  with- 
in 20  days  or  remove  the  fill  along  the  whole 
line  of  the  street.    The  dty  has  appealed. 

The  court  held  correctly  when  it  was  ad- 
judged that  the  dty  had  adopted  a  grade  in 
1905. 

Appellant  contends  that,  no  proper  grade 
having  been  established  by  ordinance  when 
the  1906  Improvement  was  made,  the  dty 
may  yet  make  an  original  grade  without 
meeting  the  consequential  damages,  under 
the  authority  of  Ettor  v.  Tacoma,  67  Wash. 
60,  106  Paa  478,  107  Pac.  1061;  Wood  v. 
Tacoma,  66  Wash.  271,  119  Pac.  860;  and 
SeatUe  v.  McElwain,  134  Pac.  1089. 

We  are  told  that  the  trial  Judge  followed 
the  case  of  Sargent  v.  City  of  Tacoma,  10 
Wash.  212,  38  Paa  1048,  where  it  is  said: 
"But  we  are  satisfied  that  the  establishment 
of  street  grades  within  the  meaning  of  the 
act  of  1883,  prohibiting  the  changes  of  grades 
so  as  to  render  the  ralslog  or  lowering  of 
buildings  necessary  without  the  prepayment 
of  damages,  •  •  •  contemplated  either 
a  grade  established  by  the  actual  Improve- 
ment of  a  street  to  a  grade,  or  the  formal 
adoption  of  a  grade  by  ordinance  or  resolu- 
tion. There  Is  good  authority  for  the  latter 
proposition.  Stewart  v.  City  of  Clinton,  79 
Mo.  603 ;  Ifattingly  v.  City  of  Plymouth,  100 
Ind.  645;  Nebraska  City  v.  Lampkln,  6  Neb. 
27."  ^ee,  also,  Blair  v.  Charleston,  43  W.  Va. 
62,  26  S.  B.  341,  35  L.  R.  A.  852,  64  Am.  St 
Rep.  837;  Folmsbee  v.  City  of  Amsterdam, 
142  N.  X.  118,  36  N.  E.  821;  Aldrlch  v.  Provi- 
dence, 12  R.  I.  241.  Appellant  strenuously 
insists  that  this  is  dictum  and  should  not  be 
followed.  It  is  possible  that  the  Sargent 
Case  could  have  been  dedded  without  going 
so  far,  but  that  does  not  Impair  the  worth  of 
the  proposition  there  laid  down  when  It  is 
wedded  to  relevant  facts.  That  a  dty  may 
by  Its  conduct,  and  withpat  formal  ordi- 
nance, adopt  a  grade  to  which  it  will  be 
bound  is  well  settled.  It  Is  admitted  In  both 
the  opinion  and  the  dissenting  opinion  In  the 
case  of  Jones  v.  Gillls,  135  Pac.  627,  where 
apt  authorities  are  collected. 
,  It  is  further  contended  by  the  dty,  as  in 
the  Jones  Case,  that  the  improvement,  being 
a  plank  roadway  but  16  feet  wide,  was  not  a 
I)ermanent  Improvement;  that  it  was  at 
best  a  temporary  convenience  to  the  property 
owners;  that  no  grade  stokes  were  set  when 
tb»  plank  road  was  laid  down,  and  no  at- 
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tempt  was  made  to  follow  a  level  line  except 
by  sighting  with  the  eye.  Respondent  meets 
this  argument  by  reference  to  the  case  of 
Enli^erbocker  Oo.  r.  Seattle,  69  Wash.  336, 
124  Pac.  920,  where  this  court  held  that  an 
elevated  roadway  resting  upon  mud  sills, 
pUes,  and  stringers  was  a  permanent  im- 
provement It  was  there  insisted  that  a 
structure  of  wood  was  but  a  temporary  im- 
provement and  was  Intended  to  serve  as  a 
roadway  only  until  such  time  as  an  earth  All 
could  be  made.  We  are  not  inclined  to  adopt 
the  reasoning  of  the  Knickerbocker  Case  to 
the  extent  of  holding  that  a  plank  roadway 
laid  upon  an  ungraded  street  in  a  dty  is  a 
permanent  Improvement  as  a  matter  of  law, 
but  where  a  grade  la  formally  established,  as 
was  done  In  the  Knickerbocker  Case  (and 
here  by  adoption  or  estoppel),  we  think  there 
can  be  no  doubt  of  the  proposition  that  9  dty 
would  not  be  warranted  in  Improving  the 
street  under  the  statutes  permitting  the  crea- 
tion of  an  assessment  district  and  charging 
the  cost  of  the  improvement  to  the  abutting 
property,  without  giving  the  .work  some 
character  of  finality  or  permanence.  Or,  to 
state  the  proposition  in  another  way,  if  a 
dty  improves  a  street  under  the  special  as- 
sessment plan  and  charges  the  cost  thereof 
to  the  abutting-  property,  the  law  will  pre- 
sTune  the  formal  adoption  of  a  grade  as 
against  a  subsequent  change  of  grade  on  the 
part  of  the  dty.  If  not  within  the  letter, 
this  ruling  Is  clearly  within  the  spirit  of 
section  7876,  Rem.  &  Bal.  Code.  In  this  case 
the  Intent  of  the  oonndl  to  grade  the  street 
in  1905  is  Clearly  manifest  In  the  Jones 
Case  this  court  found  the  Improvements  for- 
merly made  to  be  casual  and  temporary ;  that 
a  formal  grade  had  been  adopted;  that  the 
property  owner  had  notice  of  it  and  built  in 
defiance  of  it  It  is  also  true  that  the  cost  of 
such  work  as  was  done  was  paid  for  by  the 
dty  of  Walla  Walla  out  of  its  general  funds. 
It  should  not  be  understood  that  we  are  hold- 
ing that  a  city  cannot  make  and  maintain  for 
an  indefinite  time  a  roadway  over  Its  streets 
at  the  cost  of  the  dty,  pending  the  building 
of  a  proper  and  permanent  roadway  upon  an 
established  grade.  That  question  is  not  be- 
fore us. 

[2]  Plaintiffs'  only  remedy  in  this  case  Is 
to  recover  damages.  They  cannot  enjoin  the 
work.  They  permitted  the  dty  to  begin  and 
prosecute  the  work  until  near  completion, 
and  must  now  seek  thdr  remedy  at  law.  But 
recently  we  bad  occasion  to  consider  the 
former  decisions  of  this  court  and  to  lay 
down  the  rule  upon  this  phase  of  the  case: 
"So  it  will  be  seen,  where  the  petitioner  Is 
about  to  take  possession  without  condemna- 
tion, injunction  is  a  proper  remedy;  where 
there  has  been  a  taking  and  the  public  func- 
tion is  being  exercised,  the  only  remedy  is  to 
take  compensation."  Klncald  v.  Seattle,  74 
Wash.  617,  626.  134  Pac.  504,  508. 

The  case  will  be  remanded,  with  directions 
to  the  lower  court  to  dissolve  the  Injunction 
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and  to  proceed  at  law  to  determine  the  dam- 
ages sustained  by  the  plaintiffs,  if  any. 

CROW  C,  3^  and  CPOSB,  BliLIS,  and  MAIN, 
JJ.,  concur. 

(78  Wash.  S3) 

STATE  ex  reL  EMPIRE  VOTING  MACH.  CO. 

V.  CARROLL,  City  Comptroller,  et  aL 
(Snpreme  Conrt  of  Washington.    Feb.  6,  1914.) 

1.  Elections  (§  222*)— "Votb  bt  Ballot"— 
What  Constitutes. 

A  vote  on  the  voting  machine  is  a  vote  by 
a  ballot. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Dec.  Dig.  S  222.* 

For  other  definitionB,  see  Words  and  Phras- 
es, VOL  1,  p.  680;   vol.  8,  p.  7587.] 

2.  Elections  (§  27*)— Ballots— Use  oi'  Vot- 
iNo  Machine. 

The  use  of  voting  machines  which  procore 
secrecy  is  a  sufficient  compliance  with  Const 
art  6,  §  6,  declaring  that  tdl  elections  shall  be 
b^  ballot,  and  that  the  Legislature  shall  pro- 
vide such  a  method  of  voting  as  will  secure  se- 
crecy to  the  elector. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i  17;   Dec  Dig.  §  27.*] 

3.  Mandahtjs  (I  176*)— Dbtebmiwatioh— Re- 
lief. 

On  mandamus  to  compel  the  city  comptrol- 
ler to  talte  steps  necessary  to  test  the  working 
of  a  voting  machiue,  the  Supreme  Conrt  Will 
not  decide  his  duties  under  the  law. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  Sf  392-394;   Dec.  Dig.  i  176.»] 

4.  Mardaitos   (I  15*)— DSB  or  Votino  Ma- 
chines—Defenses. 

The  fact  that  voting  machines  were  loaned 
to  a  city  and  were  not  purchased  is  no  defense 
in  a  proceeding  for  mandamus  to  compel  the 
city  comptroller  to  carry  out  the  design  of  the 
cooocil  in  testing  the  machines  at  an  election. 
[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  fg  47,  49;   Dec.  Dig.  S  15.*] 

"Bin  Banc.  Appeal  from  Superior  Court, 
King  County;  R.  B.  Albertson,  Judge. 

Mandamus  by  the  State,  on  the  relation 
of  the  Empire  Voting  Machine  Company, 
against  Harry  W.  Carroll,  City  Comptroller, 
and  another.  From  a  Judgment  denying- 
the  writ,  relator  appeala    Writ  Issued. 

John  W.  Roberts  and  Geo.  R.  Spirk,  both 
of  Seattle,  for  appellant  C.  B.  White,  How- 
ard A.  Hanson,  and  Jas.  E.  Bradford,  all  of 
Seattle,  for  respondents. 

CHADWICK,  J.  Article  6,  |  6,  of  the  Con- 
stitution of  the  state  of  Washington  is  as 
follows:  "All  elections  shall  be  by  ballot 
The  Legislature  shall  proride  for  such  meth- 
od of  voting  as  will  secure  to  every  elector 
absolute  secrecy  in  preparing  and  depositing 
his  ballot"  At  the  last  session  of  the  Leg- 
islature a  law  was  passed  authorizing  the  use 
of  mechanical  voting  machines.  The  city 
council  of  the  city  of  Seattle,  by  resolution 
duly  passed,  has  provided  for  the  installa- 
tion of  seven  of  such  machines  in  seven  sev- 
eral precincts  in  the  city  of  Seattle.  The 
uncertainties    and    ambiguities    of    the    act 


(chapter  58,  Laws  of  1913,  p.  177)  are  audi 
that  the  comptroller  of  the  city  refused  to 
take  the  steps  necessary  to  effectuate  the 
design  and  purpose  of  the  cooncll,  which  la 
to  test  the  working  of  the  machine  in  an 
experimental  way.  A  proceeding  in  manda- 
mus was  instituted  in  the  court  below,  and 
from  a  pro  forma  Judgment  denying  the  writ 
the  relator  has  appealed  to  this  court 

[1  ]  It  is  first  contended  that  the  act  is  un- 
constitutional In  that  a  vote  cast  through  the 
mediumship  of  a  voting  machine  is  not  a 
vote  by  ballot  Just  what  a  vote  by  ballot 
is  or  may  have  been  Is  a  subject  of  more 
than  passing  Interest  to  those  who  are  in- 
terested in  the  development  of  our  election 
laws.  In  the  cases  cited  below  and  In  the 
standard  encyclopedias  much  of  interest  up- 
on this  subject  will  be  found.  We  do  not 
deem  it  necessary  to  rehearse  these  discus- 
sions, or  to  treat  the  question  other  than  as 
a  proposition  settled  by  the  great  weight 
of  authority;  that  is,  that  a  vote  register- 
ed by  a  macliine  is  a  vote  by  ballot  De- 
troit V.  Board  of  Inspectors,  139  Midi.  548, 
102  N.  W.  1029,  69  L.  R.  A.  184,  111  Am.  St 
Rep.  430,  5  Ann.  Cas.  861;  U.  S.  Standard 
Voting  Machine  Co.  v.  Hobson,  132  Iowa, 
38,  109  N.  W.  458,  7  L.  R.  A.  (N.  a.) 
512,  119  Am.  St  Rep.  539,  10  Ann. 
Cas.  972:  Lynch  v.  Malley,  215  lU.  574. 
74  N.  E.  723,  2  Ann.  Cas.  837;  Elwell 
V.  Comstock,  99  Minn.  261,  109  N.  W.  113, 
698,  7  L.  R.  A.  (N.  S.)  621,  9  Ann.  Cas.  270; 
Re  McTamany  Voting  Machine,  19  R.  I.  729, 
36  Aa  716,  36  L.  R.  A.  547;  Henderson  y. 
Board  of  Election  Com'r,  160  Mich.  36,  124 
N.  W.  1105;  Helme  v.  BoaiQ  of  Election 
Com'r,  149  Mich.  390,  118  N.  W.  6,  119  Am. 
&t  Rep.  681,  12  Ann.  Cas.  473. 

[2]  But  it  is  insisted  that  although  this  be 
true,  the  word  "ballot"  as  used  in  the  Con- 
stitution must  be  construed  in  the  light  of 
prevailing  practices  and  the  knowledge  of  a 
ballot  possessed  by  the  framers  of  the  Con- 
stitution and  the  people  at  the  time  of  the 
adoption  of  that  instrument;  that  at  that 
time  no  ballot  other  than  a  written  or  printed 
ballot  was  contemplated,  one  that  might  be 
folded  and  placed  in  a  baUot  box.  We  think 
that  the  framers  of  the  Constitution  had  tn 
mind  the  substance  rather  than  the  form 
of  the  ballot;  the  object  to  be  attained  rath- 
er than  the  manner  of  attaining  it  The  ob- 
ject of  all  constitutional  provisions  and  laws 
providing  for  a  vote  by  ballot  is  primarily 
to  procure  secrecy,  and  this  the  Legislature 
is  admonished  to  do  in  the  section  and  article 
above  quoted.  Any  ballot,  therefore,  how- 
ever cast,  that  wHl  guard  and  protect  this 
secrecy  and  guard  against  Intimidation  and 
secure  freedom  In  the  exercise  of  the  electiVte 
franchise  is  a  secret  vote  by  ballot  within 
the  ordinary  and  accepted  meaning  of  those 
words  when  used  in  our  election  lawa  A 
strict  construction  of  article  6,  |  6,  of  our 
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Constitution  would  defeat  tbe  law  provid- 
ing for  tbe  Australian  ballot  The  present 
method  of  balloting  was  not  Is  use  In  this 
state  at  the  time  the  Constitution  was  adopt- 
etd,  and  tbe  fromers  of  the  Constitution  would, 
under  a  rale  of  strict  construction,  be  credit- 
ed with  an  intent  to  retain  the  old  party  bal- 
lot, a  ballot  furnished  by  political  parties  or 
by  those  i^iterested  in  the  candidacy  of  some 
one  or  more  individuals.  The  cases  to  which 
our  attention  has  been  called  holding  that 
such  laws  are  unconstitutional,  are  as  fol- 
lows: Karlinger  v.  Board  of  Election  Su- 
pervisors, 80  Ohio  St  471,  89  N.  E.  33,  24 
L..  R.  A.  (N.  S.)  188;  Nichols  v.  Board  of 
Elecdon  Com'r,  196  Mass.  410,  82  N.  E.  60, 
12  L.  B.  A.  (N.  S.)  280,  124  Am.  St  Bep. 
568. 

As  hereinbefore  Indicated,  we  shall  not 
discuss  the  many  objections  made  and  com- 
bated in  the  cases,  but  hold  upon  the  weight 
of  authority  that  the  law  does  not  offend 
the  constltutiona]  provision  guaranteeing  a 
secret  vote  by  ballot 

[3]  The  respondents  insist  that  although 
we  may  hold  the  law  to  be  constltutioDal, 
yet  It  la  so  Involved  and  so  inapplicable  to 
primary  elections  and  nonpartisan  municipal 
elections  that  It  cannot  be  worked  out  It 
Is  unfortunate  Indeed  that  bills  providing 
for  tbe  public  use  of  instrumentalities  such 
as  voting  machines  are  generally  drawn  and 
fostered  by  those  who  are  interested  In  the 
sale  of  tbe  stipulated  article.  The  law  be- 
fore us  is  a  sort  of  composite  selected  from 
the  laws  of  other  states,  without  any  no- 
tion of  harmony  with  the  election  laws  of 
this  state.  There  Is  nothing  about  It  to  in- 
dicate that  it  has  ever  been  scrutinized  by 
any  one  familiar  with  our  election  laws. 
But  these  considerations  do  not  go  to  the 
constitutionality  of  the  law.  That  the  ma- 
chine Is  practical  has  been  certlfled  by  tbe 
proper  board.  With  Its  workings  courts  have 
no  concern;  hence  we  can  only  say,  in  re- 
sponse to  the  insistence  of  counsel,  that  in  tbe 
event  that  we  command  the  writ  we  go  fur- 
ther and  frame  an  order  that  will  direct  the 
respondent  In  all  of  the  duties  put  upon  him 
by  reason  of  the  resolution  of  the  council  and 
the  new  law ;  he  must  meet  his  duty  under 
the' guidance  of  his  counsel,  having  in  mind 
that  if  the  voting  machine  act  is  not  plain, 
his  first  resort  for  guidance  must  be  to  the 
general  law,  and  If  It  does  not  furnish  him 
with  a  rule,  he  must  look  to  the  charter  and 
ordinances  of  the  city,  and,  furthermore,  if 
the  local  conditions  are  such  that  be  cannot 
comply  with  every  requirement  of  the  act  he 
must,  for  the  present  at  least  treat  such 
provisions  as  directory  and  ignore  them.  We 
appreciate  the  embarrassment  put  upon  re- 
spondents, and  that  will  be  put  upon  mu- 
nicipal election  officers  when  undertaking  ,to 
comply  with  an  act  so  improvldently  drawn, 
and  one  Involving  so  much  of  what  seems 


to  us  to  be  unnecessary  and  expensive  de- 
tail. 

To  meet  the  demands  of  counsel  that  we 
so  decide  that  no  question  can  arise  as  to  the 
result  of  the  election  would  be  to  go  further 
than  the  law  of  this  state  warrants.  The 
consequences  of  detail  and  operation  can 
only  be  considered  by  the  courts  when  they 
may  be  referred  to  concrete  facts. 

[4]  It  is  further  insisted  that,  inasmuch  as 
the  council  has  provided  for  the  use  of  these 
machines  in  but  7  of  the  281  voting  places 
in  the  city  of  Seattle,  we  should  refuse  to 
mandamus  the  respondent  It  Is  not  serious- 
ly denied  that  If  tbe  act  is  valid  the  council 
might  under  section  5  of  the  act  provide  for 
the  use  of  the  machines  in  a  limited  number 
of  voting  places,  but  it  is  said  that  inasmuch 
as  the  council  has  not  provided  for  the  pur- 
chase of  these  machines,  but  has  accepted 
the  use  of  them  merely  as  an  experiment 
they  cannot  be  used.  The  machines  have 
been  approved  by  the  examining  board  (sec- 
tion 2,  c.  58,  Laws  1913),  and  the  use  of 
them  without  title  is,  in  our  opinion,  an  ir- 
regularity only  that  would  not  In  any  event 
affect  tbe  legality  of  the  ballot  Neither 
would  the  city,  under  the  state  of  facts  here 
presented,  be  compelled  at  any  future  elec- 
tion to  use  the  machines  in  the  same  pre- 
cincts by  reasou  of  their  permissive  use  in 
the    forthcoming   elections. 

The  writ  will  issue. 

CROW,  C.  J.,  and  ELLIS,  PAKKKU. 
60SE,  MOUNT,  MAIN,  and  MOUUIIS,  JJ., 
concur. 

(78  Wash.  J3) 
NORTHERN  PAC.  RT.  CO.  y.  ADAMS 
COUNTY. 

(Supreme  Court  of  Washington.    Feb.  6,  1014.) 

1.  AOBICUMUSB    (8    8*)  — CUTTIKO    WEEDS  — 
COSI^ASSESSMBNT    OR    LAND— REMEDIES. 

Rem.  &  llal.  Code,  {{  3038,  3040.  3041, 
providing  for  tbe  cuttiog  of  weeds  along  tlie 
public  highways  of  tbe  state,  coutemplate  that 
if  tbe  catting  is  done  b;  the  county  instead  of 
tbe  abutting  owners  the  cost  shall  constitute  a 
tax  on  the  land  abutting  tbe  highways;  sec- 
tion 3039,  providing  that  tbe  failure  to  cut 
such  weeds  on  any  road  or  highway  shall  con- 
stitute tk  misdemeanor,  being  a  cumulative  and 
not  an  exclusive  remedy. 

[Ed.  Note.— for  other  cases,  see  Agriculture, 
Dec  Dig.  {  8.*] 

2.  AOHICULTUBE  (|  8*1— CONSTFTUTIONAL  LAW 

(S  300*)— CtTTTiNG  Weeds  on  Hiohwat  — 

Assessment  Against  Abutting  Pbopebtt- 

DuE  Pbocbss  OF  Law. 

Rem.  &  Bal.  Code,  M  3038-3040,  as  amend- 
ed by  Laws  1911,  c.  60,  in  so  far  as  it  requires 
a  landowner  to  cut  noxious  weeds  growing  on 
the  public  highway  in  front  of  his  land  and 
makes  tbe  cost  of  cutting  the  same  a  lien  on 
the  abutting  property  in  case  the  work  is  done 
by  the  county,  is  a  proper  exercise  of  police 
power  and  not  unconstitutioDal  as  a  depriva- 
tion of  property  without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Afrriculture, 
Dec.  Dig.  i  8;*  Constitutional  Law,  Cent  Dig, 
;  940;   Dec.  Dig.  S  300.*] 
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Department  2.  Appeal  from  Supeiior 
Court,  Adams  County ;  O.  R.  Holcomb,  Judge. 

Action  by  the  Northern  Pacific  Railway 
Company  against  Adams  County.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Geo.  T.  Reld,  J.  W.  Quidc,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  for  appellant  W.  O. 
Miller,  of  Rltzvllle,  for  respondent 

MOUNT,  J.  The  lower  court  sustained  a 
'  demurrer  to  the  complaint  In  this  action. 
The  plaintiff  elected  to  stand  on  the  allega- 
tions of  the  complaint  and  the  action  was 
dismissed.    The  plaintiff  appeals. 

The  complaint  alleges,  in  substance:  Tliat 
the  plaintiff  owns  and  operates  a  line  of  rail- 
road in  the  state  of  Washington  extending 
through  Adams  and  other  counties  and  occu- 
pies therewith  a  right  of  way  generally  of 
the  width  of  200  feet  In  the  year  1912  the 
defendant  acting  through  its  road  supervisor, 
gave  due  notice  to  the  plaintiff  to  cut  down 
and  destroy  certain  noxious  weeds  growing 
on  one  of  the  public  highways  in  the  de- 
fendant county  parallel  to  and  abutting  up- 
on that  part  of  the  plaintiff's  right  of  way 
over  and  across  the  N.  E.  %  and  the  N.  W.  14 
of  section  13,  township  19  N.,  of  range  35  E. 
W.  M.  That  the  plaintiff  having  failed  and 
refused  to  destroy  said  noxious  weeds  with- 
in ten  days,  the  road  supervisor  procured 
the  necessary  assistance  and  destroyed  the 
noxious  weeds,  and  thereby  incurred  the 
necessary  and  reasonable  expense  of  $20.80, 
and  has  mailed  a  statement  thereof.  Includ- 
ing a  description  of  the  land,  to  the  plaintiff, 
requiring  it  to  pay  the  same  within  30  daya 
The  plaintiff  having  refused  to  pay  such  sum, 
the  claim  was  presented  by  the  proper  officer 
to  the  county  commissioners,  and  the  ^me 
was  examined,  found  correct  allowed,  and 
Adams  county  paid  to  the  road  supervisor 
the  sum  claimed,  and  made  an  order  that 
such  sum  should  be  taxed  against  the  plain- 
tiff's right  of  way.  The  county  treasurer 
thereupon  entered  such  sum  on  the  tax  rolls 
of  Adams  county  as  a  tax  for  the  year  1912 
against  the  right  of  way,  which  sum,  togeth- 
er with  penalties,  interest,  and  costs,  now 
stands  as  a  tax  on  the  rolls  of  Adams  county 
for  the  year  1912  against  the  plaintiff's  right 
of  way.  That  the  defendant  now  claims  and 
pretends  that  this  sum  is  justly  due  and  ow- 
ing, that  it  is  a  valid  lien  and  tax  against 
the  plaintiff's  right  of  way,  and  it  will,  un- 
less restrained,  endeavor  to  collect  the  same 
by  process  of  laiw,  as  prescribed  by  the  gen- 
eral laws  of  Washington  relating  to  the  col- 
lection of  delinquent  taxes.  It  is  also  al- 
leged that  sections  3038  et  seq.,  Rem.  ft  BaL 
Code,  as  amended  by  chapter  60,  p.  327,  of 
the  Laws  of  1911,  particularly  sections  3039 
and  8040,  as  so  amended,  in  so  far  as  the 
same  undertalce  to  and  do  impose  a  duty  up- 
on a  landowner  to  cut  noxious  weeds  grow- 
ing upon  public  highways  in  the  state^  and 


tn  so  far  as  they  undertake  to  make  the  cost 
of  cutting  the  same  a  lien  upon  lands  bor- 
dering upon  highways,  and  in  so  far  as  they 
authorize  the  levy  of  a  tax  upon  lands  bor- 
dering on  such  highways  for  the  cost  of  cut- 
ting weeds  thereon  and  the  sale  of  such  lands 
for  and  on  account  of  the  cost  of  cutting  such 
weeds  so  incurred,  are  in  violation  of  article 
1,  i  3,  and  article  7,  {  2,  Of  the  Constitution 
of  the  state  of  Washington,  and  are  in  vio- 
lation of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  and  are 
nuU  and  void.  The  complaint  also  alleges 
that  the  plaintiff  has  paid  all  taxes  Justly 
due,  including  all  charges  for  cutting  weeds 
upon  its  own  land  or  right  of  way.  The 
prayer  Is  that  the  illegal  tax  be  canceled  and 
removed  as  a  cloud  on  the  plaintifTs  title  to 
its  right  of  way  and  that  the  defendant  be 
enjoined  from  attempting  to  collect  the  same. 

[1]  The  appellant  first  contends  that  while 
sections  3038,  3040,  and  3011  seem  to  contem- 
plate that  the  cost  of  cutting  weeds  to  the 
center  of  abutting  highways  shall  be  taxed 
to  the  abutting  land,  section  S042,  which 
deals  specifically  with  the  matter  of  assess- 
ing the  cost  does  not  sq  provide;  that  it 
merely  provides  that  the  county  commission- 
ers shall  make  an  order  that  the  amount  paid 
shall  be  "a  tax  on  -the  land  on  which  said 
work  was  done^';  and  that  section  3039,  which 
provides  that  the  failure  to  cut  noxious  weeds 
on  any  road  or  highway  to  the  center  thereof 
shall  constitute  a  misdemeanor,  Is  the  only 
remedy  in  cases  of  this  kind.  But  we  think 
the  whole  chapter  should  be  construed  to- 
gether, and,  when  so  construed.  Indicates 
quite  plainly  that  it  was  the  intention  of  the 
Legislature  that  the  money  so  paid  should 
be  a  Hen  upon  the  land  abutting  upon  the 
highway,  and  that  the  criminal  statute  is 
merely  a  cumulative  remedy. 

[2]  The  principal  contention  of  the  appel- 
lant is  that  the  statutes  above  referred  to 
are  violative  of  the  oonstltntional  sections 
above  mentioned  for  the  reason  that  compel- 
ling property  owners  to  cut  noxious  weeds  to 
the  center  of  the  highway  is  a  taking  of  pri- 
vate property  for  a  public  use  without  com- 
pensation; and  also  is  a  taking  of  property 
without  due  process,  contrary  to  the  federal 
Constitution. 

It  is  conceded  by  the  appellant  that  the 
statutes  referred  to,  In  so  far  as  they  impose 
a  duty  upon  the  citizen  to  keep  bis  own  prem- 
ises clear  of  noxious  weeds,  is  a  valid  stat- 
ute 'This  court  has  so  held  In  Wedemeyer  v. 
Cronch,  68  Wash.  14,  122  Pac.  366,  43  L.  R. 
A.  (S.  S.)  1090.  See,  also,  Los  Angeles  Coun- 
ty T.  Spencer,  126  Cal.  670,  69  Pac  202.  77 
Am.  St  Rep.  217 ;  M.,  K.  ft  T.  R.  Co.  v.  May, 
194  D.  S.  267,  24  Sup.  Ct  638,  48  L.  Ed.  971. 
So  far  as  we  are  advised,  no  state,  except 
this  one,  has  gone  to  the  extent  of  providing 
that  the  owner  of  land  abutting  upon  a  pub- 
lic highway  must  cut  noxious  weeds  to  the 
center  thereof.    Other  states  have  only  gone 
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to  the  extent  of  requiring  the  owner  of  land 
to  cat  noxious  weeds  upon  his  own  premises. 
But  this  state  has  required  that  such  owner 
shall  cut  noxious  weeds  to  the  center  of 
the  highway.  We  said,  In  Wedemeyer  ▼. 
Crouch,  supra,  that  these  statutes  are  "a 
strictly  police  regulation."  And  it  seems  to 
OS  there  can  be  no  doubt  upon  this  question. 
Requiring  the  destruction  of  noxious  weeds 
Is  a  proTlBlon  for  the  general  welfare  of  the 
community  and  must  rest  for  validity  upon 
the  principle  of  police  regulation.  The  valid- 
ity of  these  statutes,  which  were  considered 
In  Wedemeyer  v.  Crouch,  supra,  was  based 
upon  the  maxim  that  "one  must  not  so  use  his 
own  as  to  Injure  his  neighbor." 

While  no  cases  directly  in  point  have  been 
called  to  our  attention,  we  thinlc  the  same 
principle  must  govern  this  case  as  controls 
those  cases  where  property  owners  have  been 
required  to  remove  snow  and  Ice  from  side- 
walks In  front  of  their  premises.  If  the  Leg- 
islature of  the  state  may  authorise  a  mu- 
nicipal corporation  by  ordinance  to  require 
property  owners  to  remove  snow  and  ice  from 
sidewalks  in  front  of  their  property,  then  it 
seems  clear  that  upon  the  same  principle  the 
L«gi8lature  may  require  property  owners 
within  the  state  to  cut  noxious  weeds  to  the 
.  center  of  highways  in  front  of  their  property. 
We  see  no  reasonable  distinction  between 
these  classes  of  cases.  While  the  courts  of 
various  states  are  In  conflict  on  the  question 
of  the  validity  of  dty  ordinances  requiring 
owners  or  occupants  of  property  to  remove 
snow  and  Ice  from  sidewalks  abutting  there- 
on, we  are  of  the  opinion  that  the  better  role 
is  as  declared  by  those  states  which  hold  to 
the  rale  that  such  ordinances  are  a  valid 
police  regnlatlon.  This  rule  has  been  fol< 
lowed  in  Connecticut,  in  State  v.  McMahon, 
76  Conn.  97,  65  Atl.  691 ;  in  Massachusetts,  in 
Re  Ooddard,  Petitioner,  etc.,  16  Pick.  (Mass.) 
504.  28  Am.  Dec.  259,  and  in  Clinton  v.  Welch, 
166  Mass.  133,  43  N.  E.  U16;  in  New  York, 
in  Carthage  v.  Frederick,  122  N.  Y.  268,  26 
N.  B.  480,  10  li.  R.  A.  178,  19  Am.  St  Rep. 
490,  affirming  44  Hon,  626;  in  Montana,  In 
Helma  v.  Kent,  32  Mont  279,  80  Pac.  268,  4 
Ann.  Cas.  235;  and  in  Rhode  Island,  In 
State  V.  McCrlllls.  28  R.  I.  166,  66  Ati.  801. 
9  L  R.  A  (N.  S.)  686,  also  reported  In  13 
Ann.  Cas.  701.  The  opposite  has  been  held  In 
nilnois,  in  Chicago  v.  O'Brien,  111  111.  632; 
in  New  Hampshire,  in  State  v.  Jaclunan,  69 
N.  H.  818,  41  AU.  347,  42  L.  R.  A.  438 ;  and  In 
the  District  of  Columbia,  in  McOulre  v.  Dis- 
trict of  Columbia,  24  App.  D.  C.  22.  An  iiH 
teresting  note  to  the  Montana  case  will  be 
found  in  4  Ann.  Cas.  2Sa  In  State  v.  Mc- 
CriUis,  supra,  the  authorities  both  for  and 
against  the  constltationaUty  Of  statutes  of 


this  kind  are  collected  and  reviewed,  and 
the  court  concludes,  we  think  rightly,  that 
measures  of  this  kind  are  regarded  as  a  po- 
lice regulation  and  are  not,  strictly  speaking, 
laws  levying  a  tax,  the  direct  or  principal  ob- 
ject of  which  Is  to  raise  revalue,  but  Impose 
a  duty  upon  a  large  class  of  persons  direct- 
ly to  their  benefit  and  are  regarded  as  a 
police  regulation  and  are  not  in  conflict  with 
any  oonstltutlonal  provision,  either  state  or 
federal,  on  the  ground  of  inequality  of  bur- 
dens resulting  from  the  operation  of  the  law. 
We  think  this  is  the  most  reas(Hiable  rule 
and  should  control  in  this  state.  In  Carthage 
V.  Frederick,  supra,  the  court  said:  "But 
how  is  it  possible  for  the  authorities  of  a 
large  city,  with  many  hundred  mUes  of  streets, 
to  remove  the  snow  in  time  to  prevent  Injury 
to  those  who  have  the  right  to  travel  upon 
the  sidewalks  unless  they  can  require  the 
owners  and  occupants  of  adjacent  property  to 
remove  it?  Every  man  can  conveniently  and 
promptly  attend  to  that  which  is  in  front  of 
his  own  door,  and  it  is  both  reasonable  and 
necessary  that  he  should  be  compelled  to  do 
so.  We  think  that  the  ordinance  under  con- 
sideration is  valid,  that  it  conflicts  with  no 
provision  of  the  Constitution,  and  that  it  is 
the  duty  of  the  courts  to  enforce  It" 

So  In  this  case,  with  many  miles  of  high- 
ways in  a  county,  it  would  be  utterly  impos- 
sible for  the  county  authorities  to  keep  noxi- 
ous weeds  from  the  highways.  It  is  a  com- 
paratively easy  matter  for  the  owners  of 
land  abutting  thereon  to  destroy  these  noxious 
weeds.  Their  destruction  is  a  benefit  prin- 
cipally to  the  property  owners  because  if  the 
property  owners  are  required  to  destroy  the 
noxious  weeds  upon  their  lands,  and  such 
weeds  are  permitted  to  grow  in  the  highways, 
the  destruction  of  the  weeds  upon  their  lands 
is  of  no  practical  benefit  It  is  necessary  that 
the  weeds  upon  the  highways  be  destroyed 
as  well  as  those  upon  the  adjoining  lands. 
It  is  reasonable,  we  think,  that  the  owners  of 
lands  may  be  required  to  destroy  noxious 
weeds  to  the  center  of  the  highways  abutting 
thereon  as  a  special  benefit  to  their  own 
lands.  While,  as  we  have  said,  no  case  has 
been  cited  or  found  by  us  directly  in  point 
upon  the  question  andw  consideration,  we 
are  satisfied  that  the  rule  relating  to  snow 
and  ice  upon  sidewalks  is  of  the  same  gen- 
eral character  as  that  relating  to  noxious 
weeds  in  highways,  and  that  the  rule  which 
permits  the  abatement  of  the  one  nuisance 
will  also  permit  the  abatement  of  the  other. 

We  think  the  Judgment  of  the  lower  court 
was  right,  and  it  is  therefore  affirmed. 

CROW,  C.  J.,  and  MORRIS  and  POLLER- 
TON,  JJ.,  concur. 
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(78  Wash.  24) 

PEASE  T.  BTLER. 
(Supreme  Court  of  WashingtoD.    Feb.  6,  X914.) 

1.  Appbai,  and  Ebbob  (S  907*)— Statement  of 
Facts. 

If  there  is  no  bill  of  ezcepdons  or  state- 
ment of  facts  in  the  record,  the  Supreme  Court 
will  treat  the  facts,  as  found,  to  be  undis- 
puted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «  2899,  2911-2915.  2916, 
3673,  8674,  3676,  3678;    Dec.  Dig.  i  907.*] 

2.  Bills  and  Notes  (J  634»)— Rioiitb  of  Ac- 
coMifODATioN  Makes — Recotkbt  of  Attob- 
net's  Fees. 

In  view  of  Rem.  &  Bal.  Code,  {  3509,  pro- 
viding that  a  negotiable  instrument  is  discharg- 
ed by  payment  by  or  on  behalf  of  the  principal 
debtor,  and  in  four  other  cases  mentioned,  and 
section  3511  providing  that  the  instrument  is 
not  discharged  by  payment  by  a  party  secon- 
darily liable,  but  he  may  strike  all  subsequent 
indorsements  and  negotiate  the  instrument  ex- 
cept where  it  is  made  for  accommodation  and 
has  been  paid  by  the  party  accommodated,  an 
accommodation  maker,  who  has  paid  the  note, 
may,  in  an  action  against  his  co-maker,  recov- 
er the  attorney's  fees  stipulated  in  the  note 
which  the  original  payee  would  have  been  enti- 
tled to  recover. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  if  1946,  1947;  Dec.  Dig.  i 
534.*] 

Department  2.  Appeal  from  Superior 
Court,  LlDcoln  County;  Jos.  Sessions,  Judge. 

Action  by  E.  D.  Pease  against  J.  W.  Syler. 
From. a  Judgment  for  plaintiCT,  defendant  ap- 
peals.   Affirmed. 

Berkey  &  Cowan,  of  Spokane,  for  appel- 
lant Freece  &  Pettijobn,  of  Davenport,  for 
respondent. 

PARKER,  J.  The  plalntlfr  seeks  to  re- 
cover from  the  defendant  upon  a  promissory 
note  which  was  executed  by  both  of  them; 
the  plaintiff  claiming  that  he  executed  the 
note  only  as  an  accommodation  maker  for 
the  appellant,  and  that  be  was  compelled  to 
pay  the  whole  of  the  principal  theerof,  with 
interest,  to  the  payee  after  maturity  because 
of  the  default  of  the  defendant  A  trial  be- 
fore the  court  without  a  Jury  resulted  In 
findings  and  Judgment  in  favor  of  the  plain- 
tiff for  the  full  amount  of  the  principal, 
with  interest,  including  an  attorney's  fee,  as 
provided  in  the  note,  evidently  upon  the 
theory  that  the  plaintlir  was  entitled  to  all 
the  rights  which  the  payee  would  have  in 
suing  upon  the  note  himself.  From  this 
disposition  of  the  cause,  the  defendant  has 
appealed,  making  his  only  contention  here 
that  the  trial  court  erred  in  Including  an 
attorney's  fee,  other  than  the  statutory  fee, 
In  the  Judgment 

[1]  The  cause  comes  here  without  any  bill 
of  exceptions  or  statement  of  facts,  so  we 
treat  the  facts  as  found  to  be  undisputed. 
The  facts  found  are  In  the  language  of  re- 
spondent's complaint  which,  so  far  as  we 
need  here  notice  its  allegations,  reads  as 
follows: 


"CJomes  now  the  plaintiff,  and  for  a  cause 
of  action  against  the  defendant  alleges: 

"(1)  That  on  the  8th  day  of  June,  1910, 
at  Davenport  Lincoln  county,  state  of  Wash- 
ington, the  plaintiff  and  the  defendant  made 
the  promissory  note  of  which  the  follow- 
ing Is  a  copy,  to  wit:  'No. ■.    Davenport 

Wash.,  June  8,  1910.  $500.00.  On  the  8 
day  of  Not.  1910  after  date,  without  grace, 
for  value  received,  I  promise  to  pay  to  the 
order  of  lincoln  County  State  Bank,  Dav- 
enport Wash.,  five  hundred  dollars  in  U.  S. 
gold  coin,  at  the  present  standard  value, 
with  Interest  from  date  until  paid,  at  the 
rate  of  10  per  cent  per  annum;  and  in  case 
suit  or  action  Is  Instituted  to  collect  this 
note  or  any  portion  thereof  I  promise  and 
agree  to  pay  in  addition  to  the  costs  and 
disbursements  provided  by  statute,  a  reason- 
able amount  In  like  gold  coin  for  attorney's 
fees  in  said  suit  or  action.  *  *  *  J.  W. 
Syler.    E.  D.   Pease.' 

"(2)  That  the  plaintiff  never  received  any 
consideration  whatsoever  therefor;  but  that 
It  was  an  accommodation  note,  made,  and 
given  to  the  defendant  at  his  request  and 
upon  his  promise  that  be  would  pay  it  at  ma- 
turity. 

"(3)  That  the  defendant  thereafter  and  be- 
fore its  maturity  negotiated  the  said  note 
and  for  a  valuable  consideration  delivered  it 
to  the  Lincoln  County  State  Bank  which  be- 
came the  owner  and  holder  thereof. 

"(4)  That  the  defendant  failed  to  pay  the 
same  at  its  maturity  or  at  all,  and  the  said 
Lincoln  County  State  Bank  thereupon  made 
due  demand  upon  this  plaintiff  for  payment 
and  the  plaintiff  paid  said  note  In  the  sum 
of  $502.90,  that  being  the  principal  and  ac- 
crued interest  thereon,  on  the  2Sd  day  of 
November,  1912. 

"(5)  That  the  defendant  has  not  repaid  to 
plaintiff  the  said  sum  of  $502.90,  nor  any 
part  or  portion  thereof,  and  there  is  now 
due,  owing,  and  unpaid  to  plaintiff,  from  said 
defendant  the  sum  of  $502.90. 

"(6)  That  upon  the  payment  of  the  said 
note  by  plaintiff  as  hereinbefore  alleged,  the 
said  Lincoln  County  State  Bank  delivered 
said  note  to  plaintiff,  and  the  plaintiff  is 
now  the  owner  and  holder  thereof  and  en- 
titled to  maintain  this  action. 

"(7)  That  $100  is  a  reasonable  sum  to  be 
allowed  to  plaintiff  as  attorney's  fees  herein, 
as  is  provided  for  In  said  promissory  note." 

We  note  that  this  is  the  language  of  the 
complaint  as  well  as  the  findings,  so  as  to 
make  It  plain  that  respondent  Is  resting  his 
right  to  recover  upon  his  ownership  of  the 
note  as  against  appellant 

[2]  The  main  question  in  the  case  is:  May 
respondent  maintain  an  action  upon  the  note 
Against  appellant  bis  co-maker,  and  recover 
the  attorney's  fee  provided  In  the  note  as 
the  original  payee  would  be  entitled  to  do> 
It  is  plain   under  these  findings  that  the 


•Tot  other  cases  sm  sam*  topic  and  seetloil  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  t  Rcp'r  Induot 

Digitized  by  "LiOOQ IC 


Wash.) 


PEASE  T.  STLER 


311 


words  "I  prumlse  to  pay,"  in  the  note,  con- 
stitute It  a  Joint  and  several  obligation  (Bern. 
&  Bal.  Code,  <  3408,  snbd.  7),  and  tliat  re- 
spondent, as  between  him  and  appellant,  was 
nothing  more  than  an  accommodation  maker, 
rendering  him  only  secondarily  liable.  The 
contentions  made  on  behalf  of  appellant  are 
rested  largely  upon  the  decision  of  this  court 
in  Austin  T.  Hamilton,  7  Wash.  382,  34  Pac. 
1097.  The  only  light  that  decision  throws 
upon  the  nroblem  here  involved  must  be 
gathered  from  the  portion  thereof  reading 
as  follows:  "This  action  was  brought  by  the 
plaintiff  to- recover  of  the  defendants  moneys 
which  it  was  alleged  he,  as  guarantor  of  a 
certain  note  of  the  defendants,  bad  been 
compelled  to  pay  for  and  on  their  behalf. 
•  •  ♦  The  court,  in  entering  Judgment,  in- 
cluded as  a  part  thereof  $50  as  an  attorney's 
fee;  that  being  the  amount  stipulated  in  the 
note  to  be  paid  by  the  makers  in  case  action 
was  brought  thereon.  In  so  doing  the  court 
<!ommitted  an  error.  The  action  was  not 
upon  the  note  as  such,  but  was  to  recover 
money  paid  not  by  the  plaintiff  for  the  use 
and  benefit  of  the  defendants."  No  other 
discussion  of  the  question  is  found  in  that 
decision,  nor  is  there  a  single  authority  cited 
therein.  The  controlling  fact  there  seemed  to 
be  that  "the  action  was  not  upon  the  note  as 
such."  The  only  other  authorities  called  to 
our  attention  by  counsel  for  appellant  are 
Tule  v.  Bishop,  133  Gal.  574,  62  Pac.  68,  65 
Fac.  1094;  Loewentbal  v.  Coonan,  135  Cal. 
381,  67  Pac.  324,  1033,  68  Pac.  303,  87  Am. 
St  Rep.  115;  and  Crystal  t.  Button,  1  Cal. 
App.  251,  81  Pac.  1115.  These  California 
decisions,  however,  seem  to  rest  largely  upon 
a  statute  of  that  state  reading  as  follows: 
"Full  performance  of  an  obligation,  by  the 
party  whose  duty  it  is  to  perform  it,  or 
by  any  other  person  on  his  l>ehalf,  and  with 
his  assent,  if  accepted  by  the  creditor,  ex- 
tinguishes it."  This  quotation  is  from  1 
Cal.  App.  253,  81  Pac.  1115.  Our  attention 
has  not  been  called  to  any  snch  statutory 
provisions  in  this  state.  We  think  there  is 
none,  but  that  we  have  other  statutory  pro- 
visions which  negative  any  such  rule.  We 
pass  that,  however,  for  the  moment,  to  no- 
tice authorities  which  we  think  show  the 
Justice  of  the  contrary  rule. 

In  the  early  case  of  Lidderdale  v.  Robin- 
son, 2  Brock.  159,  168,  Fed.  Cas.  No.  8,337, 
■Cliief  Justice  Marshall,  while  sitting  in  the 
United  States  Circuit  Court  in  Virginia,  deal- 
ing with  the  contribution  rights  of  a  surety 
as  against  the  estate  of  liis  deceased  co- 
surety, having  paid  more  than  his  propor- 
tion of  the  obligation,  which  obligation  ap- 
parently was  a  preferred  one  in  favor  .of  the 
principal  creditor,  observed:  "The  principle 
-that  a  person  who  has  paid  money  as  surety 
or  on  account  of  another  shall  be  substitut- 
ed in  the  place  of  the  creditor  seems  to  be 
tamiliar  in  England.  In  3  P.  Wms.  400,  it 
4b  laid  down  by  the  chancellor  that  an  execu- 


tor, who  has  paid  beyond  the  assets  which 
have  come  to  his  hands,  shall  rank  as  the 
creditor  whose  debt  he  has  paid ;  and  in  1  Atk. 
134  (6),  the  diancellor  says:  'Indeed,  where 
there  is  a  principal  and  surety,  and  the  surety 
pays  off  the  debt,  he  is  entitled  to  have  an  as- 
signment of  the  security  in  order  to  enable 
him  to  obtain  satisfaction  for  what  be  has 
paid  over  and  above'  his  own  share.'  The 
principle  is  also  laid  down  in  2  Ves.,  Sen., 
302  (6),  and  11  Ves.,  Jr.,  22  (7).  Indeed, 
it  seems  to  be  too  well  settled  to  be  con- 
troverted, and  we  find  It  generally  laid  down 
as  an  acknowledged  rule  rather  than  de- 
cided in  a  contested  case.  But  it  has  been 
supposed  that,  though  this  rule  must  be  ad- 
mitted as  applicable  to  cases  between  a  sure- 
ty and  his  principal,  it  will  not  apply  be- 
tween cosureties.  I  can  perceive  no  reason 
for  this  distinction.  The  principle  which  the 
cases  decide  is  this:  Where  a  person  has 
paid  money  for  which  others  were  re- 
sponsible, the  equitable  claim  wtildb  such 
payment  gives  him  on  those  who  were  so 
responsible  shall  be  clothed  with  the  legal 
garb  with  which  the  contract  he  has  dis- 
charged was  invested,  and  he  shall  be  sub- 
stituted, to  every  equitable  Intent  and  pur- 
pose, in  the  place  of  the  creditor  whose 
claim  he  has  discharged.  This  principle  of 
substitution  is  completely  established  in  the 
books,  and,  being  established,  it  must  apply 
to  all  persons  who  are  parties  to  the  secur- 
ity, so  far  as  Is  equitable.  The  cases  sup- 
pose the  surety  to  stand  in  the  place  of  the 
creditor,  as  completely  as  if  the  instrument 
had  been  transferred  to  him,  or  to  a  trus- 
tee for  his  use."  This  case  was  thereafter 
reviewed  in  the  Supreme  Court  of  the  United 
States  (Lidderdale  v.  Robinson,  12  Wheat 
504,  6  L.  Ed.  740),  where  Justice  Johnson, 
speaking  for  the  court  observed:  "The  prior- 
ity, therefore,  of  the  holder  of  the  bill  of  ex- 
change, as  well  against  the  estates  of  the 
indorsers  as  the  drawn,  is  unquestionable; 
but  the  other  creditors  insist  that  as  between 
the  co-indorsers,  the  rights  of  Smith  against 
the  estate  of  Robinson  must  be  determined 
by  the  nature  of  the  action  to  which  he 
would  have  been  put  at  law  to  recover  back 
what  he  paid  above  his  moiety  (that  is,  as- 
sumpsit on  simple  contract).  But,  both  on 
principle  and  authority,  we  are  Induced  to 
think  otherwise.  What  have  the  creditors  of 
Robinson  to  complain  of  7  They  are  only  re- 
ferred back  to  the  situation  in  which  they 
were  before  they  were  relieved  by  the  ap- 
plication of  Smith's  funds  to  the  payment  of 
the  bill  of  exchange.  If  the  bill  of  exchange 
stlU  remained  in  the  hands  of  the  holder,  un- 
satisfied, his  right  to  a  priority  from  Robin- 
son's estate,  as  to  the  moiety  of  the  bill, 
would  be  unquestionable,  and.  If  relieved 
from  that  state  .by  the  money  of  Smith,  it 
is  but  right  that  Smith  should  hare  refunded 
to  him  that  sum  which  they,  without  that 


Digitized  by  V^OOQ IC 


312 


138  PACIFIC  RISFORTEB 


(Wasb. 


payment,  would  certainly  have  been  obliged 
to  reUnqtilsb." 

In  Berllle  r.  Boyd,  16  Tex.  CIt.  App.  491, 
493,  41  S.  W.  671,  Jnstlce  Stevens,  speaking 
for  the  court,  said:  "Equality  is  equity; 
and,  where  no  primary  obligation  rests  upon 
any  particular  co-maker  of  a  written  Instru- 
ment, one  such  co-maker,  who  pays  more  than 
his  share,  can  only  ask  for  contribution,  and 
subrogation  goes  no  further  than  Is  necessary 
to  reimburse  him  for  the  overpayment  But, 
whwe  'one  stands  as  mere  surety  for  an- 
other, it  does  not  lie  in  the  mouth  of  the 
principal  debtor,  for  whose  accommodation  be 
has  become  bound,  to  deny  him  any  of  the 
rights  which  the  contract  gave  the  common 
creditor,  when  he  is  forced  to  become  the 
creditor  himself  by  the  failure  of  his  prin- 
cipal to  discharge  the  duty  of  payment  rest- 
ing primarily  on  such  prlndpaL  This  would 
not  be  equality  and  not  equity.  Of  course 
equity  would  not  allow  the  surety  to  specu- 
late off  his  principal  by  taking  up  the  note 
at  a  discount  and  then  recover  the  full 
amount" 

Upon  this  principle  an  attorney's  fee  speci- 
fied In  the  note  was  allowed  to  the  surety  as 
If  the  suit  had  been  by  the  original  maker. 
Hays  V.  Ward,  4  Johns.  Ch.  (N.  Y.)  123,  8 
Am.  Dec.  654 ;  Mason  v.  Plerron,  63  Wis.  239, 
23  N.  W.  119;  Perd  Helm  Brewing  Co.  v. 
Jordan,  110  Mo.  App.  286,  85  S.  W.  927; 
Frank  v.  Traylor,  130  Ind.  145,  20  N.  B.  486, 
16  L.  R.  A.  116 ;  Marsters  v.  Umpqua  Valley 
Oil  Co.,  49  Or.  374,  90  Pac.  151,  12  L.  B.  A- 
(N.  S.)  828;  Sublett  V.  McElnney,  19  Tex. 
438. 

The  views  expressed  by  this  court  in  the 
later  case  of  Blewett  v.  Bash,  22  Wash.  636, 
643,  61  Pac.  770,  772,  are  In  harmony  with 
these  holdings,  where  it  is  said:  "It  is  a 
well-settled  principle  that  a  surety  or  guar- 
antor, who  pays  the  debt  of  his  principal,  will 
be  substituted  in  the  place  of  the  creditor  of 
such  principal,  as  to  all  securities  for  the 
debt  held  by  the  creditor,  and  will  be  enti- 
tled to  the  same  benefit  from  them  as  the 
creditor  himself  might  have  had." 

We  notice  the  views  expressed  in  these 
various  decisions  more  for  the  purpose  of 
showing  the  manifest  Justice  of  the  rule  here 
contended  for  by  respondent  than  for  the 
purpose  of  resting  onr  decision  in  this  case 
entirely  upon  such  holdings.  We  do  not  lose 
sight  of  the  fact  that  there  are  decisions  to 
the  contrary. 

The  apparent  justice  of  the  conclusions  an- 
nounced in  the  decisions  we  have  noticed,  we 
are  led  to  believe,  prompted  the  Legislatures 
of  many  of  the  states,  Including  our  own, 
to  enact  into  the  negotiable  Instruments  law 
■the  following:  "A  negotiable  Instrument  is 
discharged  (1)  by  payment  In  due.  course  by 
or  on  behalf  of  the  principal  debtor ;  (2)  by 
payment  in  due  course  by  the  party  accom- 
modated, where  the  instrument  is  made  or 
accepted  for  accommodation;  (3)  by  the  In- 
tentional cancellation  thereof  by  the  holder; 


(4)  by  any  other  act  which  will  discharge  a 
simple  contract  for  the  payment  of  money; 
(6)  when  the  principal  debtor  becomes  the 
holder  of  the  instrument  at  or  after  maturity 
in  his  own  right"  Section  8609,  Rem.  A  BaL 
Code. 

The  Court  of  Appeals  of  Maryland,  deal- 
ing with  the  negotiable  Instruments  law  of 
that  state  in  the  exact  language  of  ours 
above  quoted,  in  the  case  of  Vanderford  v. 
Farmers'  Bank,  105  Md.  164,  168,  66  AtL  47, 
49  (10  U  R.  A.  [N.  S.1 129),  said:  "When  the 
Legislature  ^as  declared,  as  It  has  done  in 
these  sections,  that  a  negotiable'  Instrument 
signed  by  a  party  who  is  primarily  liable 
thereon,  as  that  liability  is  defined  by  the 
act,  may  be  discharged  in  one  of  five  specified 
methods,  it  would  seem  plain  that  it  meant 
that  the  particular  method  prescribed  for  the 
accomplishment  of  that  result  should  ex- 
clude a  discharge  by  any  other  or  different 
method,  upon  the  familiar  maxim  that  the 
express  mention  of  one  thing  Implies  the  ex- 
clusion of  another."  It  is  true,  In  that  case, 
there  was  Involved  the  question  of  the  re- 
lease of  an  original  maker,  though  surety  as 
between  him  and  his  co-maker,  known  to  be 
such  by  the  payee,  by  the  principal  maker 
granting  an  extension  of  time  of  payment 
We  are  unable,  however,  to  see  that  the  re- 
marks of  the  court  there  made  are  not  equal- 
ly applicable  to  the  claimed  discharge  or 
"extinguishing"  (to  use  the  California  expres- 
sion) of  the  note  by  any  method  other  than 
one  of  the  five  methods  spedfled  in  the  statute. 
We  agree  with  the  Maryland  court  that  as  to 
the  principal  debtor,  the  note  cannot  be  dis- 
charged or  extinguished  as  such  e.\cept  in 
one  of  the  five  methods  enumerated  In  the 
statute. 

But  our  statute  seems'  to  go  even  farther 
than  this  as  to  the  effect  of  payment  by  a 
party  secondarily  liable.  Turning  to  sec- 
tion 3511,  Rem.  &  BaL  Code,  we  read: 
"Where  the  instrument  is  paid  by  a  party 
secondarily  liable  thereon,  it  is  not  discharg- 
ed ;  but  the  party  so  paying  it  is  remitted  to 
his  former  rights  as  regards  all  prior  parties, 
and  he  may  strike  out  his  own  and  all  sub- 
sequent indorsements,  and  again  negotiate 
the  instrument,  except:  (1)  Where  it  is  pay- 
able to  the  order  of  a  third  person,  and  has 
been  paid  by  the  drawer;  and  (2)  where  it 
was  made  or  accepted  for  accommodation, 
and  has  been  paid  by  the  party  accommodat- 
ed." Korkemas  v.  Macksoud,  131  App.  Div. 
TlSi  U6  N.  X.  Supp.  85,  and  Brannan's 
Negotiable  Instruments  l«w,  pp.  116-1^, 
support  our  conclusion  that  in  the  light  of 
these  statutes  respondent  possessed  all  the 
rights  of  the  original  payee  of  the  note,  and 
was  entitled  to  Judgment  accordingly. 

We  are  of  the  opinion  thnt  the  Judgment 
must  be  atnrmed.   It  is  so  ordered. 

CROW,  C.  J.,  and  FULLBRTON,  MORRIS, 
and  MOUNT,  JJ.,  concur. 
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(7S  Wuih.  4) 

SJONQ  T.  OCCIDENTAL  FISH  CO. 
(Supreme  Court  of  Washington.    Feb.  8,  1914.) 

1.  Appeal  and  Ebbob  ((  889*)— RiaHX  to  Al- 
lege Ebbob— Varlance. 

Where,  in  an  action  for  injuries  to  a  aerr- 
ant,  the  court  {permitted  plaintiif  to  introduce 
eTidence  of  neghgence  other  than  that  specified 
in  the  complaint,  but  it  did  not  appear  that  de- 
fendant was  surprised,  having  been  permitted 
fully  to  develop  the  whole  case,  defendant  could 
not  complain  on  appeal  that  the  admission  of 
such  evidence  was  fatal  to  the  verdict  because 
not  within  the  issues;  Rem.  &  Bal.  Code,  S 
1762,  providing  that  the  Supreme  Court  shall 
consider  all  amendments  which  could  liave  been 
made  as  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (g  S621,  3622;  Dec.  Di«.  { 
889.*] 

2.  Mabteb  and  Sebvant  ({  289*)— Injubibs 
TO  Sebvant^-Coktbibdtoby  Neoliqencb— 
Question   fob   Juby. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant b;^  his  hand  becoming  caught  in  an  alleged 
defective  block  in  connection  with  a  hoist  as 

Slaintiff  placed  his  ttands  on  twth  sides  of  the 
lock  to  pull  the  line  awa;  from  the  hatch 
combing  of  a  vess^,  he  testified  that  he  perform- 
ed the  act  as  be  was  directed  to  do,  he  was  not 
negligent,  as  a  matter  of  law,  in  that  he  should 
have  manipulated  the  line  by  taking  hold  of 
the  part  which  pulled  away  from  the  block,  in- 
stead of  taking  hold  of  both  sides  of  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1089,  1090,  1092-1182; 
Dec.  Dig.  {  289.*] 

8.  Tblal  (S  26S*>— Inbtbuotions  —  SFXCino- 

NE88. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  court  permitted  evidence  of  negligent 
acts  other  than  those  pleaded,  an  instruction 
tliat,  if  plaintiff  waa  injured  at  the  time  and 
place  and  as  alleged,  and  the  injuries  were  caus- 
ed by  the  negligent  acts  of  defendant  as  ao  al- 
leged, and  plaintiff  had  proved  such  material  al- 
legations, he  was  entitled  to  recover  was  er- 
roneous for  failure  to  submit  the  issues  as  to 
negligence  not  pleaded,  but  of  which  evidence 
was  admitted. 

CEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  613-628;   Dec.  Dig.  {  263.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  I^urits  SJong  against  the  Oc- 
cidental Fish  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

Hughes,  McMlcken,  Dovell  &  Ramsey  and 
Otto  B.  Hupp,  all  of  Seattle,  for  appellant 
C.  J.  Smith  and  H.  E.  Foster,  both  of  Se- 
attle, for  respondent. 

FULLERTON,  J.  The  respondent  recover- 
ed against  the  appellant  for  personal  injuries 
suffered  by  him  while  in  the  employment  of 
the  appellant,  assisting  in  the  xinloadlng  of 
fish  from  the  hold,  of  a  vessel  onto  a  wharf. 
In  bis  original  complaint  the  respondent  al- 
leged generally  that  his  injury  was  the  "re- 
sult of  inadequate  and  improper  devices  and 
facilities  furnished  by  the  defendant  [appel- 
lant]. Its  officers  and  servants,  for  the  pur- 
pose of  unloading  said  cargo  of  fish,"  with- 


out specifying  the  particulars  wherein  the 
devices  furnished  were  insufficient  On  ap- 
pearing In  the  action,  the  appellant  moved 
the  court  that  the  respondent  be  required  to 
make  his  complaint  more  definite  and  cer- 
tain in  these  respects,  wtilch  motion  the 
court  granted.  The  respondent  thereupon 
filed  an  amended  complaint,  in  which  he  set 
forth  that  the  appliances  were  defective,  "in 
that  the  same  Iiad  a  block  attached,  through 
which  a  bolt  protruded  so  far  that  the  same 
would  catch  in  the  operation  thereof,  and  tbfi 
block  was  so  crude  that  the  same  operated 
with  difficulty,  and,  on  account  of  the  inade- 
quate and  defective  condition  of  the  same, 
the  same  caught"  the  respondent's  left  hand, 
cutting  off  his  thumb.  The  appellant  answer- 
ed the  complaint  by  a  general  denial  of  the 
negligence  alleged,  and  by  an  affirmative  plea 
of  assumption  of  risk  and  contributory  negli- 
gence. 

The  evidence  introduced  at  the  trial  showed 
other  spedflc  acts  of  negligence  than  the 
particular  act  alleged.  It  was  shown  ttiat 
the  appliances  used  to  haul  the  fish  from  the 
hold  of  the  vessel  consisted  of  a  derrick  and 
line  operated  by  an  electric  wlndi.  The  der- 
rick consisted  of  a  gin  pole  and  boom,  and 
together  with  the  winch  were  located  on  the 
dock.  The  fish  were  hauled  out  through  the 
hatchway  of  the  vessel,  and  either  because 
the  vessel  was  improperly  placed  alongside 
the  dock,  or  because  the  boom  pole  was  too 
short  for  the  particular  vessel,  the  block 
mentioned,  when  a  load  was  brought  up, 
would  catch  on  the  hatch  combing,  and  hold 
until  it  was  loosened  by  pushing  and  manip- 
ulating the  Unea  The  respondent  was  as- 
signed the  duty  of  keeping  the  block  clear 
of  the  hatch  combing.  The  line  leading  from 
the  boom  pole  into  the  hold  of  the  vessel 
was  doubled;  that  is  to  say,  one  end  of  it 
was  fastened  to  the  end  of  the  boom  pole, 
and  the  other  was  passed  through  the  block, 
and  carried  back  through  a  pulley  at  the 
end  of  the  boom  pole,  from  whence  it  was 
carried  to  the  winch. 

During  the  progress  of  the  work,  while  a 
load  of  fish '  was  being  brought  from  the 
hold,  the  block  caught  on  the  hatch  combing. 
The  respondent  loosened  it  by  taking  bold 
of  the  wire  with  both  his  hands,  the  one 
hand  upon  one  side  of  the  block,  and  the 
other  hand  upon  the  other.  As  the  block 
became  loose,,  the  load  suddenly  started  up- 
ward, running  the  block  onto  the  respond- 
ent's left  hand  before  he  could  remove  it, 
cutting  off  Us  thumb  as  before  stated. 

The  cause  of  the  sudden  upward  starting 
of  the  load  is  explained  by  the  operator  of 
the  winch.  He  testified  that  the  friction 
brake,  which  controlled  the  drum  around 
which  the  wire  was  wound,  was  out  of  re- 
pair, and  at  certain  times  would  not  hold 
the  load  stationary  when  the  gear  which 
connected  it  with  the  electric  power  was  dis- 
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connected;  that  on  snob  occasions  be  was 
compelled  in  order  to  prevent  the  load  from 
falling  back  into  the  hold  of  the  vessel,  to 
keep  the  power  connected;  that  this  was  a 
greater  strain  than  was  necessary  to  merely 
hold  the  load  in  place,  and  consequently, 
when  the  block  was  released,  the  load  im- 
mediately commenced  to  rise. 

The  foregoing  statement  is  from  the  re- 
spondent's testimony  concerning  the  matters 
which  gave  rise  to  the  accident  There  is 
nyich  In  the  appellant's  testimony  which 
tended  to  show  a  contrary  state  of  facts.  It 
was  testified  that  the  appliances  used  were 
the  ordinary  appliances  usually  used  in  such 
cases;  that  they  were  proper  and  suitable; 
that  the  winch  was  in  perfect  repair,  and 
that,  if  it  performed  In  the  manner  testi- 
fied to  by  the  operator,  it  was  because  it  was 
nnsklUfully  operated ;  and  that  the  cause  of 
the  respondent's  injury  was  the  negligent 
manner  in  which  be  performed  his  work. 

[1]  In  this  court  the  appellant  objects  to 
the  ruling  of  the  trial  court  permitting  the 
respondent  to  introduce  evidence,  over  its 
objection,  as  to  acts  of  negligence  not  spe- 
cifically set  forth  in  the  complaint  But  we 
think  the  appellant  is  not  now  in  a  position 
to  successfully  urge  the  objection.  Had  the 
court  sustained  the  objection,  and  were  the 
case  here  on  an  appeal  by  the  other  side,  we 
would  say  unhesitatingly  that  no  error  bad 
been  committed.  But  a  different  rule  ob- 
tains wben  the  trial  court  treats  a  defective 
complaint  as  sufficient  and  permits  each  side 
to  fully  present  his  evidence  upon  the  real 
issue  in  the  case.  In  such  instances  this 
court  Is  enjoined  by  statute  to  hear  such 
causes  upon  their  merits,  disregard  all  tech- 
nicalities, and  to  consider  all  amendments 
which  could  have  been  made  as  made.  Rem. 
&  Bal.  Code,  {  1752.  True,  if  it  appears  that 
the  complaining  i>arty  has  been  surprised  or 
misled  by  the  want  of  sufficient  allegations 
In  the  pleadings,  and  has  thereby  been  pre- 
vented from  fully  presenting  his  case  to  the 
jury,  the  error  is  fatal  to  the  verdict;  but 
nothing  of  this  sort  appears  in  the  present 
record. 

[2]  It  Is  next  contended  that  the  respond- 
ent was  guilty  of  contributory  negligence. 
It  is  claimed  that  in  manipulating  the  line 
to  loosen  the  block  from  its  hold  on  the 
batch  combing,  be  should  have  taken  bold  of 
that  part  of  the  line  which  pulled  away  from 
the  block.  Instead  of  taking  hold  of  both 
sides  of  the  line.  But  whether  the  block 
could  have  been  loosened  in  that  manner  does 
not  appear  by  the  record,  and  the  respondent 
testified  that  he  bandied  it  in  the  manner  he 
bad  been  directed  so  to  do.  Futhermore, 
we  thluk,  if  nothing  appeared  more  than  the 
act  itseli^  It  would  be  a  question  for  the 
jury,  and  not  the  court  to  say  whether  it 
constituted  contributory  negligence. 

[3]  In  its  instruction  to  the  jury  the  court 


stated  generally  the  allegations  of  pleadings, 
and  told  the  jury  that,  if  they  found  tliat 
the  respondent  "was  injured  at  the  time  and 
place  and  in  the  manner  alleged  in  the  com- 
plaint, and  that  the  Injuries  which  he  re- 
ceived were  caused  by  the  negligent  and  care- 
less acts  of  tbe  defendant  as  alleged  in 
the  complaint"  and  had  proved  "these  ma- 
terial allegations  by  a  fair  preponderance  of 
the  evidence,"  he  was  entitled  to  recover,  but 
nowhere  defined  what  specific  acts  or  act 
was  necessary  to  be  proven  in  order  to  per- 
mit a  finding  of  negligence  on  the  part  of  tbe 
appellant  The  appellant  excepted  to  this 
Instruction  because  too  general,  and  we  are- 
constrained  to  hold  tbe  exception  well  found- 
ed. The  complaint,  it  will  be  remembered, 
did  not  detail  the  specific  acts  upon  whldi 
tbe  respondent  chiefly  relied  to  recover.  To 
merely  tell  tbe  jury  tbat  if  the  allegations 
of  the  complaint  were  proven  by  a  prepon- 
derance of  tbe  evidence  did  not  submit  to- 
them,  even  under  the  court's  view  of  the 
complaint  the  real  issue.  The  instructions 
should  have  been  founded  upon  tbe  facts  the 
evidence  tended  to  prove,  and  the  refusal  of 
the  court  to  so  found  Its  instructions  consti- 
tuted prejudicial  error. 

It  is  complained  that  the  verdict  returned; 
is  excessive;  but  since  there  must  be  a 
new  trial,  it  is  not  necessary  tbat  we  pass 
upon  this  question. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

CROW,  C.  J.,  and  PARKER,  MORRIS,  and 
MOUNT,  JJ.,  concur. 


(78  Wash.  9) 

UHLBRIGHT  v.  MDLOAHT  et  aL 
(Supreme  Court  of  Washington.    Feb.  6,  1914.)' 

1.  Fraud  (§  58*)— Evidkncb— SumciKwcT. 

One  asserting  fraud  as  a  groond  of  actioD. 
mast  prove  it  by  clear  and  convincing  evidence. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §{  55-59;    Dec.  Dig.  §  5&»] 

2.  Fbaud  (S  58*)— Actions   fob   Damages — 
e^vidence. 

In  an  action  for  damages  for  misrepresen- 
tations concerning  a  mortgage  which  plaintiCf 
accepted  as  part  of  the  consideration  for  an 
exchange  of  property,  evidence  held  insufficient 
to  establish  the  misrepresentations. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  {I  55-59;   Dec  Dig.  |  58.*] 

3.  Limitation  or  Actions  ({  100*)— Aocbuai. 
or  Action— Fraud. 

Where  plaintiff  took  a  mortgage  as  part-of 
the  consideration  for  an  exchange  of  property, 
and  defendant,  who  fraudulently  represented 
the  mortgage  to  be  a  first  mortgage,  furnished 
an  abstract  showing  all  of  the  conveyances  re- 
lating to  tbe  land,  plaintiff,  having  retained  the 
abstract  for  over  three  years,  cannot  claim  that 
the  fraud  was  not  discovered  until  the  expira- 
tion of  that  time  and  that  her  cause  of  action 
then  arose. 

[Ed.  Note. — For  other  cases,  see  Umitation  of 
Actions,  Cent  Dig.  f  i  323,  480-493 ;  Dec.  Dig 
{  100.*) 
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Department  1.  Appeal  from  Superior 
Conrt,  Spokane  County;  Wm.  A.  Huneke, 
Judge. 

Action  by  Mary  H.  IThlbrlgUt  against 
Oeorge  P.  STulcahy  and  others.  From  a 
Judgment  for  defendants,  plalntiir  appeals. 
Affirmed. 

W.  B.  Mitchell,  of  Spokane,  for  appellant 
Boblnson  &  McHugh,  of  Spokane,  for  re- 
flpondents. 

ELLIS,  J.  The  plaintllT,  on  July  22,  1912, 
brought  this  action  to  recover  damages  In  the 
sum  of  $1,000  and  Interest,  the  amount  for 
which  she  took  a  certain  mortgage  as  part 
consideration  on  exchange  of  real  estate 
eltnated  in  Spokane  county,  Wash.,  effected 
-with  the  defendant  George  P.  Mulcahy  on 
February  25,  1909.  The  mortgage  covered 
«ertain  real  estate  in  the  town  of  Kahlotus 
in  Franklin  county,  Wash.,  was  executed 
by  the  defendants  Carl  Eiseman  and  wife 
to  the  defendant  (X  H.  Paxson,  and  by  Pax- 
-son  assigned,  together  with  the  note  for 
fl,0OO,  wliich  it  secured,  to  the  defendant 
Sfulcahy,  who,  on  March  13,  1909,  in  pursu- 
ance of  the  contract  of  exchange,  assigned 
it  and  the  note  to  the  plaintiff. 

The  complaint  alleged,  in  substance:  First, 
that  the  defendant  Mulcahy  falsely,  and 
with  intent  to  defraud  the  plalntlflF,  repre- 
sented "that  tills  mortgage  was  a  first  mort- 
gage, that  the  property  which  it  covered 
was  of  the  value  of  $3,000,  and  that  it  was 
tringing  a  rental  value  of,  to  wit,  $50  per 
month";  and,  second,  that  the  defendants 
Paxson,  E^seman,  and  Mulcahy,  conspiring 
together,  had  caused  the  mortgage  to  be 
made  without  consideration  and  for  the  pur- 
pose of  selling  it,  and  thereby  disposing  of 
the  property  which  it  covered,  knowing  the 
property  to  be  of  little  value.  It  was  also 
alleged,  in  substance,  that  the  title  was  not 
good  in  that  the  deed  from  Paxson,  who 
formerly  owned  the  land,  was  executed  in 
blank  and  the  name  of  some  unknown  per- 
son first  inserted,  and  afterwards,  about  May 
20,  1909,  when  the  abstract  of  title  furnished 
by  the  defendant  to  the  plaintiff  had  been 
sent  to  Franklin  county,  brought  down  to 
date,  and  returned,  it  was  discovered  that 
there  was  no  deed  to  Eiseman,  the  name  of 
the  unknown  person  was  erased,  and  Eise- 
man's  name  inserted  as  grantee.  It  was  al- 
so alleged  that  there  was  a  prior  mortgage 
on  the  property,  and  that,  since  the  trans- 
fer of  the  $1,000  mortgage  to  the  plaintiff,  the 
buildings  on  the  mortgaged  property  have 
been  destroyed  by  fire,  and  that  the  naked 
lots  are  not  worth  the  taxes  thereon.  It  was 
not  alleged  that  defendant  agreed  to  assign 
any  insurance  on  the  mortgaged  property, 
or  that  there  was,  at  the  time  of  the  transfer 
of  the  mortgage  to  the  plaintiff,  any  taxes  a 
Uen  against  the  property.  It  was  alleged 
generally  that  the  falsity  of  the  alleged  rep- 
resentations was  not  made  known  to  the 
plaintiff  until  shortly  before  this  action  was 


commenced.  The  answer  put  in  Issue  the 
material  allegations  of  the  complaint,  and 
set  up  certain  affirmative  matters  which  are 
immaterial  here. 

The  plaintiff  introduced  in  evidence  the 
contract,  in  which  it  was  agreed  that  she  ex- 
change a  certain  320  acres  of  land,  valued 
at  $15,000,  giving  good  title,  free  from  incum- 
brances, for  certain  lots  in  Spokane,  occupied 
by  an  apartment  house,  valued  at  $22,000, 
subject  to  certain  mortgages  which  the  plain- 
tiff assumed ;  the  defendant  Mulcahy  to  pay 
$1,750  cash  and  assign  to  plaintiff  the  mort- 
gage for  $1,000  on  the  Kahlotns  lots  and 
certain  stocks.  The  contract  provided  that 
each  party  should  furnish  to  the  other  ab- 
stracts of  title  to  the  respective  properties, 
which  it  appears  was  done.  It  also  provided 
that  each  party  should  pay  to  F.  W.  Mauser, 
the  agent  who  negotiated  the  exchange,  one- 
half  of  his  commissions.  The  plaintiff  also 
introduced  in  evidence  certified  copies  of 
two  mortgages  upon  the  Kahlotns  lots,  both 
antedating  the  mortgage  assigned  to  her, 
one  for  $412  from  one  Gohlson  to  one  Glllick; 
the  other,  for  $800,  from  one  Hale  to  Wash- 
ington Liquor  Company  of  Spokane  and 
Charles  Kohn  of  Portland,  Or.,  and  a  partial 
discharge  of  the  latter  mortgage  releasing 
the  Interest  of  the  liquor  company.  The 
plaintiff  also  Introduced  in  evidence  a  state- 
ment of  taxes  against  the  Kahlotus  lots,  pur- 
porting to  have  been  made  by  the  treasurer 
of  Franklin  county,  showing  personal  taxes 
for  the  years  1907  and  1908,  charged  against 
these  lots,  but  offered  no  evidence  as  to 
who  was  the  person  against  whom  these  tax- 
es were  assessed,  or  that  they  were  assessed 
against  any  person  who  ever  owned  or  had 
any  Interest  In  these  lots.  Tfiis  statement 
showed  the  assessed  valuation  of  the  lots 
in  1911,  after  the  fire,  to  be  $150.  Both 
the  plaintiff  and  her  husband,  who  assisted 
her  in  her  business  matters,  while  not  re- 
ferring in  terms  to  Mbuser  as  their  agent, 
stated  that  he  looked  after  the  transaction 
for  them,  and  received  all  papers  delivered 
for  them  in  connection  with  the  deal;  that 
they  depended  upon  him  to  see  that  the 
papers  were  correct;  that  he  looked  the 
papers  over  and  said  they  were  all  right ; 
and  that  they  left  the  papers  with  him  for 
safe-keeping  until  a  short  time  before  this 
action  was  commenced.  There  was  no  evi- 
dence that  Mauser  acted  as  agent  for  the  de- 
fendant Mulcahy  in  this  transaction  other 
than  the  bare  circumstance  that  the  contract 
provided  that  the  defendant  should  pay  one- 
half  of  Mauser's  commission.  Mauser  testi- 
fied that  the  abstract  of  the  Kahlotus  lots 
was  delivered  either  to  him  or  to  Uhlbrlght 
and  left  with  him ;  that  he  sent  it  to  Frank- 
lin county  to  be  brought  down  to  date ;  that 
it  was  returned  about  May  20,  1909;  that 
he  then  discovered  that  the  deed  from  Pax- 
son did  not  run  to  Eiseman;  that  he  called 
Eiseman's  attention  to  that  fact;  that  Eise- 
man seemed  surprised,  aald  that  he  would 
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have  It  corrected,  took  the  deed,  and  re- 
turned It  the  next  day  with  his  own  name  In- 
serted as  grantee;  that  Mauser  accepted 
this  as  a  sufficient  correction  of  title  and 
never  said  anything  to  the  defendant  Mul- 
cahy  about  the  matter,  but  did  mention  It 
to  Uhlbrlght  at  the  time.  Mauser  also  testi- 
fied that,  when  the  papers  were  delivered  to 
him  for  Uhlbrlght,  there  were  among  them 
several  releases  of  mortgages  and  he  would 
not  say  that  there  was  not  among  these  pa- 
pers a  release  of  the  mortgage  from  Gohl- 
son  to  OiUick.  Both  the  plaintiff  and  her 
husband  testified  that  Mulcahy  represented 
that  the  mortgage  was  a  first  mortgage  on 
the  Kahlotus  property;  that  the  property 
was  worth  $3,000  and  was  renting  for  about 
$50  a  month.  Mauser  testified  that  the  mort- 
gage was  "rated  as  a  first  mortgage,"  and 
that  "as  near  as  I  can  recollect  It  was  repre- 
sented that  it  was  a  building  occupied  by  a 
saloon  that  was  renting  somewhere  between 
$40  and  $50  a  month.  I  don't  recollect  that 
there  was  anything  said  in  reference  to  the 
valuation."  No  evidraice  whatever  was  offer- 
ed as  to  the  value  of  the  BCahlotus  property 
at  the  time  of  the  transfer  of  the  mortgage, 
nor  any  evidence  that  It  was  not  then  rent- 
ing for  $50  a  month.  No  evidence  whatever 
of  the  alleged  conspiracy  was  offered.  The 
court  granted  a  nonsuit,  holding  the  action 
barred  by  the  three-year  statute  of  limita- 
tions.   The  plaintiff  appeals. 

[1-3]  The  judgment  must  be  affirmed  for 
two  reasons:  First,  because  there  was  not 
sufficient  evidence  that  the  mortgage  in  ques- 
tion was  not  a  first  mortgage;  and,  second, 
because,  in  any  event,  the  appellant  and  her 
agent  either  knew  or  ought  to  have  known  of 
every  fact  now  relied  upon  for  a  recovery  as 
early  as  May  20,  1909,  when  the  completed 
abstract  was  furnished  for  their  examination, 
and  the  action  Is  therefore  barred  by  the  stat- 
ute. 

It  is  elementary  that  one  asserting  fraud 
as  a  ground  of  action  must,  in  order  to  main- 
tain the  action,  prove  the  fraud  by  clear  and 
convincing  evidence.  It  is  clear  that  no  such 
proof  was  either  made  or  offered  In  this  case- 
No  effort  was  made  to  prove  that  the  proper- 
ty was  not  worth  the  sum  represented  or 
ttiat  it  was  not  bringing  in  the  rental  rep- 
resented. The  only  attempt  to  prove  that 
the  alleged  representations  were  false  was 
the  effort  to  show  that  Eiseman,  the  mort- 
gagor, had  no  title  and  that  there  were  prior 
mortgages  upon  the  land.  The  evidence  makes 
it  too  plain  for  cavil  that  Mauser  was, 
throughout  the  whole  transaction,  the  au- 
thorized agent  of  the  appellant,  and  that  an 
abstract  was  furnished  to  him  for  the  appel- 
lant; that  he  did  discover  the  first  defect 
mentioned  and  had  it  corrected  to  his  and 
the  appellant's  satisfaction  without  ever  men- 
tioning the  matter  to  the  respondent  It  is 
equally  clear  that  If  there  were.  In  fact,  prior 
unreleased  mortgages  upon  the  property,  this 
also  could  have  been  discovered  at  the  same 


time  and  from  the  same  abstract  There 
could  be  no  other  purpose  for  requiring  the 
abstract  on  the  one  hand,  and  fumisliing 
the  abstract  on  the  other,  except  to  advise 
the  appellant  as  to  the  facts  touching  the 
title.  Having  retained  the  abstract  for  over 
three  years,  she  cannot  now  be  heard  to  say 
that  she  did  not  know  what  it  contained.  If, 
as  now  claimed,  the  respondent  had  meant 
to  represent  that  the  mortgage  was  a  first 
mortgage  as  a  positive  statement  of  facts, 
with  knowledge  that  the  plaintiff  was  accept- 
ing It  as  such,  it  is  hardly  conceivable  that 
he  would  have  furnished  the  abstract  which, 
if  the  statement  was  not  true,  would  have 
shown  its  falsity.  Having  failed  to  examine 
the  abstract  or  have  it  examined,  the  appel- 
lant must  be  charged  with  the  knowledge 
which  such  an  examination  would  liave  dis- 
closed. Moreover,  the  evidence  wholly  fail- 
ed to  disclose  that  there  are  any  mortgages 
subsisting  as  valid  liens  on  the  property  prior 
to  the  appellant's  mortgage.  Neither  the  ab- 
stract  In  question  nor  any  chain  of  title,  nor 
even  oral  testimony  of  any  one  who  had  ex- 
amined the  title  or  the  records  in  the  audi- 
tor's office,  was  offered  to  show  that  the  per- 
sons who  made  the  alleged  prior  mortgages 
ever  liad  any  Interest  in  the  mortgaged  prop- 
erty, or  that  these  mortgages  had  not  been 
released,  or  that  the  debts  which  they  pur- 
ported to  secure  had  not  been  paid.  Oiving 
to  the  evidence  its  widest  probative  force, 
it  showed  no  more  than  that  two  mortgages 
were,  at  some  time  prior  to  the  transaction 
here  In  question,  executed  by  persons  not 
shown  to  have  any  Interest  in  the  mortgaged 
property.  To  hold  that  this  evidence  was  suf- 
ficient to  shift  the  burden  of  proof  so  as  to 
require  the  respondent  either  to  show  that 
the  persons  making  these  mortgages  never 
had  any  interest  in  the  land,  or  that  the 
mortgages  had  tteen  released  of  record,  or 
that  the  mortgage  debts  were  paid,  would  be 
equivalent  to  holding  that  every  person  charg- 
ed with  fraud  must  take  the  burden  of  dia- 
provlng  the  charge,  thus  reversing  the  rule 
that  where  fraud  is  charged  it  must  be  prov- 
ed by  clear  and  convincing  evidence.  The 
same  considerations  make  it  plain  that  the 
statement  as  to  the  i>ersonal  taxes  was  not 
such  evidence  of  a  prior  Uen  upon  the  prop- 
erty as  to  establish  fraud  or  misrepresenta- 
tion on  the  respondents'  part  in  representing 
that  the  mortgage  was  a  first  mortgage.  It 
was  incumbent  upon  the  appellant  to  show 
that  these  personal  taxes  were  assessed 
against  some  person  owning  the  land  at  the 
time  they  were  assessed,  and  charged  against 
the  property.  These  things  were  aU  matters 
which  could  liave  l>een  shown  from  the  rec- 
ords of  Franklin  county.  No  effort  was  made 
to  show  them.  We  are  constrained  to  hold 
that  when  fraud  is  charged,  something  more 
than  matters  sufficient  to  raise  a  suspicion 
of  fraud  must  be  proven  before  a  defendant 
shall  be  required  to  assume  the  burdens  ot 
disproving  the  fraud  charged.    We  have  con- 
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filled  ourselTes  to  a  dlscussloit  of  the  evi- 
dence, since  the  principles  of  law  involred  are 
80  elementary  as  to  require  nothing  more 
than  a  simple  statement.  In  any  view  of 
the  matter,  the  nonsuit  was  properly  granted. 
The  Judgment  Is  affirmed. 

OROW,  a   J,  and   MAIN,   CHADWIOE, 
and  GOSB,  JJ.,  concur. 


(78  Wash.  47) 

TOWN  OF  CASTLE  ROCK  t.  FDRTH  et  aL 

(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

1.  ELBCTBIOITT  (t  4*>— FbANCHISKS— CONTBACT 
— PBBFOBMANOB— BORD. 

Under  Laws  1907,  c.  228,  authorising  dtiea 
of  the  second,  third,  and  fourth  classeB  to  re- 
quire bonds  from  persons  obtaining  franchises 
therefrom,  a  city  of  such  class,  having  granted 
a  franchise  to  individuals  authorizing  them  to 
construct  and  operate  an  electric  light  plant 
within  the  streets,  etc,  of  the  city,  was  au- 
thorized to  require  of  them  a  bond  to  secure 
performance  of  the  conditions  of  the  franchise, 
indudinE  a  contract  to  furnish  electric  lights 
to  the  my  at  specified  maximum  rates. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  1;    Dec.  Dig.  §  4.*] 

2.  Elkctbicitt  (!  4*)— Fkanchises— Pkbfobu- 
ANCE— Rescission— Action   on  Bond. 

Where  a  city  of  the  fourth  class  granted 
an  electric  franchise,  requiring  the  grantees  to 
contract  to  furnish  lights  to  the  city  at  not 
over  certain  maximum  rates,  and  they  executed 
a  bond  to  perform  the  obligations  of  such  fran- 
chise, but  wholly  failed  to  do  so,  and  abandon- 
ed all  their  rights  and  repudiated  all  their  ob- 
ligations thereunder,  the  city  was  authorized  to 
treat  the  franchise  as  at  an  end,  and  was  not 
deprived  of  its  right  to  recover  damages  on  the 
bond  by  the  passage  of  an  ordinance  revoking 
the  franchise  after  the  grantees'  abandonment. 
[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  g  1 ;   Dec  Dig.  S  4.*] 

8.  Electricity  ({  4*)  —  FBAROinsits  —  Aban- 
DONMBNiv- Action  on  Bond— Offxb  to  Pkb- 
xoau. 

Where  a  city  of  the  fourth  dass  granted 
an  electric  franchise,  and  took  a  bond  from  the 
grantees  to  secure  performance  of  their  obliga- 
tions  thereunder,  including  a  contract  to  fur- 
nish the  cit^  with  electric  lights  at  specified 
maximum  prices,  and  the  grantees  of  the  fran- 
chise repudiated  the  same  before  the  time  when, 
under  the  franchise,  the  city  would  have  been 
required  to  enter  into  a  contract  for  the  lights, 
the  dty's  failure  to  offer  to  enter  into  such  con- 
tract was  no  defense  to  its  right  to  sue  on  the 
hond. 

[Ed.  Note.— For  other  cases,  see  Electridty, 
Cent  Dig.  I  1 ;   Dec  Dig.  i  4.*] 

4.  EuECTBiciTT    (S    4*>— CoNSTBucnoN— Ceb- 

TAINTY— ELBCTBIO   LIOHTS. 

Where  an  electric  franchise  provided  that 
the  grantees  should  furnish  to  the  city  electric 
street  lights,  at  not  over  $1  for  each  32  candle 

Sower,  incandescent  light,  and  $5.50  for  each  arc 
ght  of  six  ampere  capacity,  one  light  in  11  arcs 
to  be  furnished  free  and  the  grantees  to  light  the 
ooundl  chamber  free  of  charge,  together  with 
an  additional  arc  l»ht  at  such  point  as  the 
eity  authorities  should  designate  for  each  addi- 
tional 350  population  of  the  city  as  designated 
by  the  last  federal  census,  the  city  to  contract 
for  light!)  under  such  conditions,  and  the  mini- 
mum amount  of  the  contract  to  be  $60  a  month, 
the  ordinance  was  suffidently  specific  as  to  the 


rates  to  be  paid  and  the  quantity  of  electric 
light  that  the  city  was  to  take. 

[Ed.  Note.— For  other  cases,  see  Electridty, 
Cent.  Dig.  S  1 ;   Dec  Dig.  S  4.»] 

6.  Electmcitt  (J  4*)— Electbio  Covfaniks 

—  Fkanchibx  —  Pebfobuance  —  Bond  — 
Damaoes. 

Where  grantees  of  an  electric  light  fran- 
chise contracted  to  furnish  certain  lights  to  the 
city  at  specified  rates  and  executed  a  bond  to 
secure  performance  of  the  francbiue,  but  later 
entirely  abandoned  the  same  and  refused  to 
comply  therewith,  the  dty  was  entitled  to  re- 
cover on  the  bond  the  difference  between  what 
it  would  have  been  compelled  to  pay  for  lights 
furnished  under  the  franchise  and  what  it  was 
compelled  to  pay  others  for  similar  lights,  up 
to  the  penalty  of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  §  1 ;   Dec.  Dig.  i  4.*] 

6.  Blectbicitt  (J  4*)— Electbio  Companies 

—  Fbanohibk  —  Febeobhanoe  —  Bond  — 

CoNSTBXTOnON. 

Certain  Individuals,  havizu;  been  granted 
an  dectric  franchise  providing  that  they  should 
furnish  electric  lights  to  the  city,  executed  a 
bond  conditioned  that  if  they  should  commence 
furnishing  li^ts  and  power  "in"  the  city  by 
April  1,  1912,  as  provided  by  the  ordinance, 
then  the  obligation  was  to  be  void,  otherwise  to 
be  and  remain  in  full  force  and  virtue.  Held, 
that  such  bond  was  not  limited  to  mere  com- 
mencement of  the  furnishing  of  lights  "in  the 
town,"  but  secured  the  conunencement  of  fur- 
nishing light  "to"  the  city  on  the  date  specified 
under  a  contract  such  as  contemplated  by  the 
franchise  ordinance. 

[Ed.  Note.— For  other  cases,  see  Electridty. 
Cent  Dig.  {  1 ;  Dec  Dig.  S  4.*] 

Department  2.  Appeal  from  Superior 
Court,  Cowlitz  County;   R.  M.  Back,  Judge. 

Action  by  the  Town  of  Castle  Rock,  a  mu- 
nldpal  corporation,  against  Fred  C.  Furth 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants ap];>eal.     Affirmed. 

Imus  &  Gore,  of  Kalama,  and  Benton  Em- 
bree,  of  Seattle,  for  appellants.  O'Neill  & 
Spauldlng,  of  Castle  Rock,  for  reqrandent 

PARKER,  J.  The  town  of  Castle  Rock 
seeks  recovery  upon  a  bond  executed  by  Fred 
O.  Furth  and  W.  T.  Brown,  as  prindpals  and 
the  Empire  Surety  Company  as  surety,  to 
secure  performance  by  Furth  and  Brovrn  of 
certain  things  by  them  to  be  performed  un- 
der the  terms  of  an  electric  light  franchise 
granted  by  the  town.  A  trial  before  the 
court  without  a  jury  resulted  in  findings  and 
Judgment  against  all  of  the  defendants  in  the 
sum  of  $500,  from  which  they  have  appealed. 

In  October,  1911,  the  town  council  of 
Castle  Rock  passed  an  ordinance  granting 
to  one  Davis  and  his  assodates  a  franchise 
"to  construct,  maintain  and  operate  electric 
light  lines  and  lines  for  transmitting  electric 
power,  together  with  poles,  wires,  and  other 
appurtenances  upon,  over,  along  and  across 
the  roads,  streets,  alleys,  and  other  public 
ways  within  the  corporate  limits  of  the  town 
of  Castle  Rock."  Other  provisions  of  this 
franchise  ordinance,  so  far  as  we  need  here 
notice  them,  are  as  follows : 

"The  grantees  shall  by  contract  to  be  en- 


*Por  otlicr  easM  see  sane  topic  and  BecUon  NX7HBBR  In  Dec  Dig.  A  Am.  Dig.  K«y-No.  SarMa  ft  lUp'r  Indexes 
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tered  Into  furnish  to  tbe  town  of  Castle 
Rock  for  street  lights,  as  many  standard 
arc  lights,  of  not  less  than  six  amperes  ca- 
pacity and  as  many  incandescent  lights  of 
thirty-two  candle  power  as  the  council  may 
for  each  contract  period  require,  located  as 
the  councU  may  direct,  and  shall  furnish  and 
maintain  all  such  lights  and  fixtures  ap- 
purtenant thereto  at  its  own  expense  and 
tbe  same  shall  be  their  property.  The  month- 
ly charge  therefor  shall  be,  for  the  contract 
period,  such  sum  as  may  be  agreed  upon,  but 
not  exceeding  one  (11)  dollar  for  each  thirty- 
two  candle  power  incandescent  light  and  five 
dollars  and  fifty  cents  ($5.S0)  for  each  arc 
light  of  six  ampere  capacity  and  out  of  each 
eleven. arc  lights  so  contracted  for,  one  shall 
be  free. 

"Further,  the  grantees  shall  light  the 
council  chamber  of  the  city  with  snch  number 
of  lights  as  the  council  shall  deem  suflScient 
all  not  to  exceed  thirty-two  candle  power 
each.  The  grantees  shall  further  furnish  to 
the  town  of  Castle  Rock,  during  the  term  of 
this  franchise  free  of  charge,  and  at  such 
points  as  the  city  authorities  shall  designate, 
one  standard  arc  light,  of  not  less  than  six 
amperes  capacity  for  each  additional  three 
hundred  and  fifty  population  of  said  town,  as 
designated  by  the  last  federal  or  mnnicipal 
censas. 

"The  town  of  Castle  Rock  agrees  to  im- 
mediately enter  Into  a  contract  for  a  period 
of  ten  years  to  be  designated  in  said  contract 
with  said  grantees  to  purchase  sufficient  and 
necessary  street  lights,  under  the  conditions 
of  the  above  outline,  the  minimum  amount  of 
said  contract  to  be  sixty  dollars  per  month." 

Thereafter,  appellants  Furth  and  Brown 
succeeded  by  assignment  to  all  of  the  rights 
of  the  grantees  under  this  franchise.  There- 
after Furth  and  Brown,  as  principals,  and 
the  Empire  Surety  Company  as  surety,  ex- 
ecuted the  bond  provided  for  in  the  franchise 
ordinance.  Tbe  bond  is  In  usual  form,  recit- 
ing that  tbe  principals  and  surety  are  bound 
unto  the  town  of  Castle  Bock  in  the  sum  of 
$500,  referring  to  the  franchise  ordinance, 
clearly  showing  that  it  was  executed  in  pur- 
suance of  the  provisions  of  that  ordinance, 
and  is  conditioned  as  follows:  "Now,  there- 
fore, if  the  said  Fred  C.  Furth  and  "W.  T. 
Brown  shall  commence  furnishing  lights  and 
power  in  the  town  of  Castle  Rock  by  April 
1st,  1912,  as  provided  In  said  ordinance  Mo. 
101  of  tbe  town  of  Castle  Rock,  state  of 
Washington,  then  this  obligation  to  be  void ; 
otherwise  to  be  and  remain  in  full  force  and 
virtue."  Nothing  was  ever  done  by  the  gran- 
tees, nor  by  Furth  and  Brown,  towards  the 
construction  of  the  electric  light  lines  con- 
templated by  the  franchise  ordinance,  nor 
did  they  ever  offer  to  furnish  lights  within 
the  dty  as  required  by  tbe  ordinance.  The 
time  within  which  they  were  to  so  furnish 
light  having  expired  on  April  1,  1912,  on 
the  following  day  the  dty  council  passed  an 
ordinance   declaring   their   rights  forfeited. 


and  gave  notice  thereof,  as  the  town  was  ex- 
pressly authorized  to  do  by  the  provisloat  of 
the  franchise  ordinance,  upon  the  failure  of 
tbe  grantees  or  their  assigns  to  comply  wltb 
the  terms  thereof.  Thereafter  tbe  town 
coundl  entered  into  contracts  with  other  par- 
ties for  supplying  the  town  with  electric  light 
at  a  considerable  higher  rate  than  the  maxi- 
mum as  provided  in  the  franchise  ordinance 
for  the  furnishing  of  electric  light  by  Furth 
and  Brown.  Thereafter  the  town  commenced 
this  adlon  to  recover  from  Furth  and  Brown 
upon  the  bond  executed  by  them  to  secure 
the  furnishing  of  electric  light  by  them  on  or 
before  April  1,  1912,  In  compliance  with  tbe 
terms  of  the  franchise  ordinance.  The  town 
sought  to  have  its  damage,  incurred  by  rea- 
son of  the  failure  of  Furth  and  Brown  to 
furnish  electric  light  as  agreed  by  them. 
measured  by  the  difference  between  the  maxi- 
mum amount  it  would  have  been  required  to 
pay  under  that  franchise  ordinance  and  tbe 
amount  it  was  compelled  to  pay  under  tbe 
new  contract  it  entered  into  thereafter  with 
other  parties.  The  trial  court  adopted  this 
measure. 

[1]  It  is  first  contended  by  counsel  for 
appellants  that  the  bond  sued  upon  was  ex- 
ecuted without  authority  of  law  on  the  part 
of  the  town  to  require  such  a  bond.  It  se«ns 
to  us  this  contention  needs  no  other  answer 
than  the  language  of  chapter  228,  page  564, 
Laws  of  1907,  which  expressly  authorizes 
cities  and  towns  of  the  second,  third,  and 
fourth  class,  Castle  Rock  bdng  a  town  of 
tbe  fourth  class,  to  require  a  bond  from  per- 
sons receiving  from  any  sudi  dty  or  town 
a  franchise  of  tbe  nature  here  involved,  to 
secure  tbe  faithful  performance  of  the  condi- 
tions and  terms  of  such  franchise.  It  Is 
Insisted,  however,  by  counsel  for  appellant, 
that  this  law  Is  invalid  because,  as  it  Is 
claimed,  the  title  embraces  more  than  one 
subject  This  contention  is  presented  to  us 
without  argument  or  dtatlon  of  authority. 
We  think  it  is  without  merit 

[2]  It  is  next  contended  that,  since  the 
coundl  passed  an  ordinance  revoking  the 
franchise  ordinance  for  which  the  bond  was 
given  to  secure  tbe  faithful  performance  of 
on  tbe  part  of  Furth  and  Brown,  such  revo- 
cation amounted  to  a  resdsslon  by  the  town 
of  the  contract  evidenced  by  tbe  franchise 
ordinance,  and  that  therefore  there  la  no 
foundation  for  tbe  recovery.  We  are  un- 
able to  see  the  force  of  this  contention. 
Furth  and  Brown  had  not  only  failed  to  per- 
form tbdr  obligations  under  the  franchise 
ordinance  within  tbe  time  therein  specified, 
but  It  is  also  manifested  that  they  were  not  In 
a  position  at  that  time  to  do  so,  and  had  no 
Intention  of  doing  so.  '  In  other  words,  they 
had  abandoned  all  tbdr  rights  and  repudiat- 
ed all  their  obligations  thereunder.  Clear- 
ly the  town  bad  the  right  to  treat  tbe  fran- 
chise contract  as  abandoned  by  Furtb  and 
Brown  and  to  recover  upon  tbe  bond  for 
whatever  damage  it  suffered  by  reason  of 


Digitized  by  V^OOQ IC 


Wash.) 


BIMROSE  V.  MATTHEWS 


319 


racb  abandonment  Lake  Shore  &  M.  S.  R. 
Co.  V.  Richards,  152  111.  59,  38  N.  E.  773;  see 
note  to  this  case  In  30  L.  R.  A.  33.  If  the 
contention  of  counsel  for  appellants  be  cor- 
rect, then  the  bond  would  have  been  given 
to  no  purpose  whatever. 

[3]  Some  contention  Is  made  that  since  the 
lown  has  not  compiled,  or  offered  to  comply, 
with  Its  promise  embraced  In  the.  franchise 
ordinance,  that  Is,  that  it  has  not  offered  to 
enter  Into  a  contract  for  the  purchase  of' 
electric  light  at  the  maximum  rate  specified, 
or  any  other  rate,  It  is  In  no  better  position 
than  as  If  there  bad  been  mutual  rescission 
of  the  franchise  contract.  There  might  be 
some  merit  In  this  contention  If  the  time  had 
arrived,  under  the  terms  of  this  franchise, 
when  the  town  would  have  been  required  to 
enter  into  the  contract  thereby  contemplated, 
and  had  not  the  failure  of  Furth  and  Brown 
prevented  all  possibility  of  such  a  contract 
Their  contention  upon  this  theory,  we  think. 
Is  wholly  without  merit 

[4]  Some  contention  seems  to  be  made  up- 
on tiie  theory  that  the  franchise  ordinance  is 
not  sufficiently  specific  as  to  the  rates  to  be 
paid  by  the  town  to  Furth  and  Brown,  and 
the  quantity  of  electric  light  which  the  town 
was  to  take.  We  think,  however,  the  provi- 
sions of  the  franchise  ordinance  above  quot- 
ed are  sufficiently  specific  to  enable  either 
party  to  require  the  other  to  enter  Into  the 
contract  contemplated,  and,  Fnrth  and  Brown 
having  failed  to  perform  the  conditions  pre- 
cedent they  are  in  no  position  to  complain 
of  the  town's  failure  to  tender  a  proper  con- 
tract 

[6]  It  la  contended  that  the  ordinance  does 
not  support  the  findings  and  Judgment  in 
that  there  Is  a  failure  to  show  the  amount  of 
damage  Incurred  by  the  dty  by  the  failure 
of  Furth  and  Brown  to  furnish  electric  light 
as  provided  in  the  franchise  ordinance.  This 
presents  only  a  question  of  fact  We  think 
the  evidence  fully  sustains  the  court's  finding 
that  the  town  was  damaged  more  than  $500 
because  of  the  failure  of  Furth  and  Brown 
to  comply  with  the  terms  of  their  franchise 
ordinance,  in  that  the  town  was  required, 
in  order  to  furnish  itself,  not  Its  citizens, 
light,  to  enter  Into  a  contract  with  other  par- 
ties, costing  the  town,  for  such  light  in  the 
aggregate,  much  more  than  $500  in  excess  of 
what  It  would  have  paid  under  the  contract 
It  was  entitled  to  under  the  Furth  and  Brown 
franchise. 

[8]  Some  contention  is  made  that  the  con- 
ditions of  the  bond  are  not  broad  enough  to 
cover  the  damage  awarded  by  the  judgment 
In  that  the  bond  was  conditioned  only  that 
Furth  and  Brown  "shall  commence  furnishing 
lights  In  the  tOwn  of  Castle  Rock  by  April  1, 
1912,  as  provided  by  said  ordinance."  We 
think  this  condition  secured  not  only  the 
commencement  of  furnishing  light  "In  the 
town,"  but  also  secured  the  commencement 


of  furnishing  light  to  the  town  upon  the  date 
specified  under  a  contract  with  the  town  such 
as  was  contemplated  by  the  franchise  ordi- 
nance. 
The  judgment  Is  affirmed. 

CROW,  C.  J,,  and  FULLBRTON,  MOUNT, 
and  MORRIS,  JJ.,  concur. 


(78  Wash.  32) 

BIMROSB  et  ux.  v.  MATTHEWS  et  al. 
(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

1.  VXNDOB  AND  PTJBOHASEB  (§  212*)— ASSION- 
ICBNT     BT     VbNDOB  —  ObUOATIORS     OF     AS- 

sioNEK— Lano  Contbact. 

A  contract  for  the  sale  of  land  provided 
that  all  covenants  therein  Bhould  bind  tne  heirs, 
adminiatratora,  and  assigns'  of  tlie  parties,  and 
tile  vendor  afterwarda  assigned  the  contract 
under  an  agreement  transferring  "all  right  ti- 
tle, and  interest  in  and  to"  the  contract  and 
executed  to  the  assignee  a  general  warranty 
deed,  at  which  time  the  assignee  executed  to 
the  contract  purchaser  a  deed  with  special  cove- 
nants against  incumbrances  arising  by  or 
through  the  assignee.  Held,  that  the  assignee 
in  taking  an  assignment  of  the  contract  of  sale 
did  not  assume  the  vendor's  obligations  there- 
under to  convey  a  perfect  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {$  43&-439;  Dec.  Dig.  ! 
212.»] 

2.  Vendob  and  Pobchaseb  (J  214*)— Diabii.- 

ITIES  OF   ASSIONES — IiAND    CONTBACTS. 

The  agreement  of  a  purchaser  of  land  to 
take  title  or  pay  the  purchase  money  cannot  he 
enforced  against  his  assignee  in  absence  of  an 
agreement  binding  him  to  do  so,  though  the 
contract  of  sale  provides  that  the  covenants 
therein  shall  bind  the  assigns  of  the  parties, 
but  the  assignee  may  only  be  required  to  pay 
the  price  or  surrender  the  land  or  have  it  sold 
to  satisfy  the  debt 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Si  436,  442-448;  Dec. 
Dig.  S  214.*] 

3.  Vendob  and  Pubcbaseb  (f  152*)— Rights 
or  Vendee. 

A  vendee  Is  only  entitled  to  the  deed  called 
for  by  the  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  304,  305 ;  Dec.  Dig.  8 
152.*] 

4.  Bankbcptct  (I  418»)  —  Liabilities  of 
Wife— Effect  of  Husband's  Dischabge  in 
Bankbuptcy. 

In  view  of  Rem.  &  Bal.  Code,  |  5918,  pro- 
viding that  the  husband  shall  not  sell  or  con- 
vey community  property  without  joinder  by  his 
wife,  a  discbarge  of  a  husband  in  bankruptcy 
would  discharge  bis  wife's  liability  on  a  con- 
tract executed  by  both  to  sell  community  prop- 
erty; her  separate  property  not  lieing  subject 
to  community  debts,  nor,  by  section  5916,  for 
the  separate  debts  of  her  husband. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  ${  764-771 ;   Dec.  Dig.  |  418.*] 

Department  2.  Appeal  from  Superior 
Court  Spokane  County;  Wm.  A.  Huncke, 
Judge. 

Action  by  Arthur  S.  Blmrose  and  wife 
against  W.  H.  Matthews  and  others.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 


•For  other  easw  m*  Muna  topic  and  saoUon  NtJUBBR  In  Dm.  Dig.  A  Am.  Dig.  Kay-No.  SorlM  ft  Rop'r  tndaxM 
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R.  M.  Webster  and  Fred  M.  Williams,  both 
of  Spokane,  for  appellants.  John  M.  Gleeson 
and  A.  O.  Oray,  both  of  Spokane,  for  re- 
spondents. 

MOUNT,  J.  The  plaintiffs  brought  this  ac- 
tion to  enforce  specific  performance  of  a 
written  contract  to  convey  real  estate,  or, 
in  the  altematlTe,  to  require  the  defendants 
to  pay  certain  lien  claims  which  were  estab- 
lished against  the  property.  Upon  a  Xrial  of 
the  case  the  trial  court  denied  the  plaintiffs 
any  relief.  They  have  appealed  from  that 
judgment. 

The  facts  are  as  follows:  On  March  4, 1910, 
the  respondents  W.  H.  Starkey  and  Alice 
B.  Starkey,  his  wife,  entered  into  a  contract 
with  the  appellants  by  which  Mr.  and  Mrs. 
Starkey  agreed  to  sell  the  property  in  ques- 
tion to  the  appellant  Arthur  S.  Bimrose  for 
a  consideration  of  $4,000.  This  sum  was 
to  be  paid  In  installments,  |1,000  in  cash, 
$1,400  by  assuming  a  mortgage  upon  the 
premises,  and  $1,600  payable  $35  per  month, 
indndlng  interest,  at  the  rate  of  8  per  cent 
per  .annum  until  the  sum  of  $1,600  was  fully 
paid. 

The  contract  recites:  "That  if  the  party  of 
the  second  part  (Bimrose)  shall  first  make 
the  payments  and  perform  the  covenants 
hereinafter  mentioned,  on  his  part  to  be  made 
and  performed,  the  said  parties  of  the  first 
part  (Starkey  and  wife)  do  hereby  covenant 
and  agree  to  convey  and  assure  to  the  said 
party  of  the  second  part,  in  fee  simple,  clear 
of  all  incumbrance  whatever,  except  one  cer- 
tain mortgage  in  the  sum  of  $1,400,  which 
said  mortgage  the  said  party  of  the  second 
pert  assumes  and  agrees  to  pay,  by  a  good 
and  sufficient  warranty  deed,  the  lot 
•  •  • »  The  contract  also  recites :  "It  is 
mutually  agreed  by  and  between  the  parties 
hereto  that  the  time  of  payment  shall  be  the 
essence  of  this  contract  and  that  all  cove- 
nants and  agreements  herein  contained  shall 
extend  to  and  be  obligatory  upon  the  heirs, 
executors,  administrators  and  assigns  of  the 
respective  parties." 

At  the  time  this  contract  was  entered  into, 
Bimrose  paid  to  Starkey  and  wife  the  sum  of 
$1,000  in  cash  and  assumed  the  payment  of 
the  $1,400  mortgage  then  on  the  property,  and 
entered  into  the  possession  of  the  premises. 
At  the  same  time  Starkey  and  wife  executed 
a  warranty  deed  in  terms  conveying  the  prop- 
erty to  Bimrose.  This  deed  and  the  contract 
of  purchase  were  placed  in  escrow  in  the 
Traders'  National  Bank  of  Spokane,  where 
monthly  installments  under  the  contract  were 
to  be  paid. 

On  the  22d  day  of  March,  1910,  Starkey 
and  wife  assigned  the  contract  to  the  defend- 
ant W.  H.  Matthews.  The  assignment  was  in 
writing  and,  omitting  the  formal  parts,  reads 
as  follows:  "W.  H.  Starkey  and  Alice  B. 
Starkey,  his  wife,  of  the  dty  and  county  of 
Spokane.   Washington,   parties  of  the  first 


part  for  and  In  consideration  of  the  snm  of 
one  dollar  to  them  In  hand  paid  by  W.  H. 
Matthews  of  Spokane,  Washington,  party  of 
the  second  part,  have  sold,  assigned,  trans- 
ferred and  set  over  unto  and  by  these  pres- 
ents do  hereby  sell,  assign,  transfer  and  set 
over  unto  the  said  second  party,  his  heirs  and 
assigns,  all  right,  title  and  interest  in  and  to 
a  certain  contract  or  agreement  of  sale, 
bearing  date  the  4th  day  of  March,  A.  D. 
1910,  by  and  between  the  said  parties  of  the 
first  part  as  first  parties  and  Arthur  8.  Biiu- 
rose  as  party  of  the  second  part  with  all  and 
singular  the  premises  therein  described,  viz.: 
Lot  S  in  block  6  In  Cook's  Third  addition  to 
Spokane,  according  to  the  plat  thereof  on 
record  in  the  office  of  the  auditor  of  Spokane 
county,  Washington,  and  all  moneys  due  or 
to  become  due  under  the  terms  and  conditions 
of  said  contract  or  agreement  of  sale.  And 
we  hereby  appoint  the  said  party  of  the 
second  part  our  true  and  lawful  attorn^,  Ir- 
revocable, to  collect  prosecute,  and  in  case 
of  default  to  cancel  said  contract  and  with- 
draw the  escrow,  and  to  do  all  things  In  rela- 
tion thereto  as  fully  as  we  might  or  could  do, 
but  at  his  own  cost  and  charge.  And  we 
covenant  with  said  second  party  that  there  is 
owing  on  said  contract  the  sum  of  $1,600  and 
interest  thereon  at  the  rate  of  8  per  cent  per 
annum  from  March  4, 1010,  and  that  we  have 
good  right  and  lawful  authority  to  sell  and 
assign  the  same  in  the  manner  above." 

At  the  time  of  this  assignment  and  as  a 
part  thereof,  Starkey  and  wife  executed  and 
delivered  to  Mr.  Matthews  a  warranty  deed 
conveying  the  property  described  to  Mr. 
Matthews.  Thereupon  Matthews  and  wife 
executed  a  special  warranty  deed  against  tn- 
cumbrances  by,  through,  or  under  them,  con- 
veying the  property  to  Arthur  S.  Bimrose. 
These  deeds  and  the  assignment  were  placed 
in  escrow  in  the  Traders'  National  Bank, 
with  the  original  contract  and  deed  between 
Bimrose  and  Starkey  and  wife. 

At  the  time  of  the  original  contract  Star- 
key  and  wife  were  erecting  a  dwelling  honse 
upon  the  property  in  question.  The  dwelling 
was  not  at  that  time  completed,  and  subse- 
quently liens  were  filed  against  tJie  property. 
An  action  was  brought  to  foreclose  these 
liens.  Starkey  and  wife,  Matthews  and  wife, 
and  Bimrose  and  wife  were  all  made  parties 
to  the  action  to  foreclose  the  mechanics'  liens. 
A  judgment  was  afterwards  entered  thereon 
making  these  mechanics'  liens  a  first  lien 
against  the  property.  Afterwards,  on  No- 
vember 10,  1910,  W.  H.  Starkey  filed  in  the 
United  States  District  Court  a  petition  for 
discharge  in  bankruptcy.  Afterwards,  on 
January  26,  1911,  he  was  discharged,  and  es- 
pecially from  any  liability  upon  this  contract 

Mr.  Bimrose  made  the  payments  as  he  was 
required  to  do  under  his  contract  with 
Starkey.  On  April  4,  1910,  when  he  paid  the 
installment  due  st  that  time,  he  first  learned 
of  the  assignment  from  Starkey  to  Matthews. 
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He  thereafter  made  the  paymentB  according 
to  the  terms  of  his  contract  until  December, 
1912,  when  he  paid  all  the  remaining  Install- 
ments npon  the  contract,  together  with  inter- 
est Thla  money  was  thereupon  turned  over 
by  the  bank  to  Matthews.  Thereupon  this 
action  was  brought. 

The  appellants  argue:  First,  that  Matthews 
by  purchasing  the  Interest  of  Starkey  and 
wife  In  the  contract,  assumed  and  obligated 
himself  to  convey  to  the  appellants  the  prop- 
erty In  question,  free  and  clear  from  all  in- 
cumbrances. 

The  appellants  rely  npon  the  case  of  Big 
Bend  Land  Co.  y.  Hutchlngs,  71  Wash.  345, 
128  Pac.  652.  That  was  a  case  where  one 
Garretson  executed  a  contract  whereby  he 
agreed  to  convey  to  Smith  Hutchlngs  a  cer- 
tain section  of  land  in  Grant  county  in  con- 
sideration of  the  sum  of  $12,800.  Afterwards 
Garretson  conveyed  by  a  deed  of  general  war- 
ranty to  the  Big  Bend  Land  Company,  subject 
to  the  contract.  Hutchlngs  defaulted  in  his 
payments,  and  the  Big  Bend  Land  Company 
brought  suit  to  recover  the  amount  due,  with 
interest.  Hutchlngs  defended  apparently  up- 
on the  ground  that  a  deed  from  the  Big  Bend 
Land  Company,  which  recited  a  consideration 
of  $6,000,  would  not  comply  with  the  contract 
of  Garretson,  which  called  for  a  deed  in  con- 
sideration of  $12,000.  In  deciding  that  case 
we  said:  "We  do  not  understand  that  the 
promised  covenants  of  Garretson  must  be  by 
deed  passing  from  Garretson  to  appellant  di- 
rect, as  implied  in  the  argument  of  counsel. 
Such  a  covenant  runs  with  the  land  and  may 
be  enforced  against  all  of  the  covenantors  in 
the  chain  of  title  beginning  with  Garretson, 
either  Jointly  or  severally;  the  only  qualifi- 
cation or  limitation  beti^  that  the  injured 
vendee  shall  have  but  one  recovery."  And 
further  along  we  said:  "The  assignee  of  the 
vendor  under  an  executory  contract  of  sale 
can  take  no  greater  right,  and  is  therefore 
subject  to  the  same  liability  as  his  assignor. 
38  Cyc.  1664.  The  possession  of  the  vendee, 
or  the  record  of  the  contract,  is  notice  of  the 
rights  of  the  vendee;  and  the  liability  of  the 
vendor.  The  right  of  the  vendee  to  strict 
compliance  cannot  be  limited  by  any  agree- 
ment or  conveyance  between  a  grantor  and  a 
grantee,  with  notice,  pending  the  performance 
of  the  contract  Kspeclally  is  this  so  here, 
for  the  respondent  by  taking  the  assignment 
of  the  contract,  is  bound  to  convey  and  war- 
rant to  the  extent  of  the  consideration  recited 
in  the  contract  which  Is  $12,000.  In  other 
words,  the  vendee  is  entitled  to  the  deed 
his  contract  calls  for."  In  that  case  title 
passed  through  the  land  company  and  not 
directly  from  Garretson.  - 

Much  is  made  by  the  appellants  of  the 
statement  therein  made  that  "the  assignee  of 
the  vendor  under  an  executory  contract  of 
sale  can  take  no  greater  right  and  is  there- 
for subject  to  the  same  liability  as  Ills  as- 
signor. 38  Cya  1664.  The  possession  of  the 
1S8P.-21 


vendee,  or  the  record  of  the  contract.  Is  no- 
tice of  the  rights  of  the  vendee  and  the  lia- 
bility of  the  vendor."  That  statement  we 
think,  was  right  in  connection  with  the  case 
in  which  it  was  used.  It  is,  however,  not 
entirely  supported  by  the  authority  cited,  for 
we  find  the  rule  stated  in  39  Cya  at  page 
1663  as  follows:  "If  the  vendor  assigns  his 
rights  under  a  contract  of  sale,  the  assignee 
acquires  only  the  rights  of  the  vendor."  We 
have  found  no  authority,  and  no  other  au- 
thority is  cited  to  us,  which  states  the  rule 
to  be  that  the  assignee  of  a  contract  Is  bound 
in  all  cases  to  make  the  title  of  the  vendor 
perfect  where  he  has  not  expressly  agreed 
to  do  so. 

[1]  The  appellants  argue  to  the  effect  that 
because  the  contract  between  Starkey  and 
wife  and  Blmrose  provides  that  all  covenants 
and  agreements  herein  contained  shall  ex- 
tend to  and  be  obligatory  upon  the  heirs,  ex- 
ecutors, administrators,  and  assigns  of  the 
respective  parties,  and  because  In  the  assign- 
ment from  Starkey  and  wife  to  Matthews  they 
transfer  and  set  over  "all  right  title,  and  in- 
terest in  and  to  a  certain  contract  or  agree- 
ment of  sale,"  thereby  Matthews  assumed  the 
liability  of  Starkey  to  deed  the  premises  by 
a  general  warranty  deed  to  the  appellants. 
But  it  is  plain,  we  think,  that  Matthews  did 
not  undertake  so  to  do.  At  the  time  he  en- 
tered into  the  contract  of  assignment  with 
Starkey,  Starkey  and  wife  executed  to  Mat- 
thews a  general  warranty  deed.  This  deed 
was  undoubtedly  for  the  purpose  of  convey- 
ing the  property  to  Matthews  in  case  of  the 
failure  of  Blmrose  and  wife  to  comply  with 
the  contract  and  in  case  the  contract  should, 
for  that  reason,  be  forfeited.  At  the  same 
time  Matthews  and  wife  executed  to  Bliprose 
and  wife  a  deed  with  special  covenants 
against  Incumbrances  arising  by,  through,  or 
under  them.  This  indicates  quite  clearly 
that  it  was  not  the  purpose  of  Matthews 
when  he  took  the  assignment  of  the  contract 
to  relieve  Starkey  and  wife  of  their  obliga- 
tion to  convey  a  perfect  title  or  to  assume 
that  obligation  in  their  stead. 

[2]  The  rule,  as  between  the  vendee  and 
his  assignee,  is  as  follows:  "It  is  well  set- 
tled that  the  promise  of  a  purchaser  of  land 
to  take  title  or  pay  purchase  money  cannot 
be  enforced  against  his  assignee,  elthei  In  an 
action  for  specific  performance  or  in  an  ac- 
tion for  damages,  unless  there  is  an  agree- 
ment to  that  effect  on  bis  part,  even  though 
the  contract  provides  that  the  stipulations 
or  covenants  are  to  bind  the  heirs,  personal 
representatives,  and  assigns  of  the  parties; 
but  the  land  remains  liable  for  the  purchase 
money,. and  the  vendor  may  call  upon  the  as- 
signee to  pay  the  price  or  surrender  the  lanA.. 
or  have  it  sold  to  satisfy  the  debt"  39  Cyc. 
1671.  The  same  reasonable  rule  must  apply 
between  the  vendor  and  his  assignee.  Then 
was  no  express  promise  on  the  part  o! 
Matthews  to  convey  a  perfect  title.  The  ti 
tie  did  not  pass  through  him.    It  passed  dl 
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rectly  from  Starkey  and  wife  to  Bimrose. 
AU  Matthews  was  required  to  do  was  to  con- 
vey the  title  which  he  had.  It  seems  plain 
to  as  that  Matthews  neither  expressly  nor 
impliedly  agreed  to  convey  the  title. 

[3]  As  was  said  In  Big  Bend  Land  Co.  t. 
Huteblngs,  supra,  the  vendee  is  entitled  to 
the  deed  that  bis  contract  calls  for.  His  con- 
tract In  thist  case  calls  for  a  warranty  deed 
from  Starkey  and  wife,  and  that  Is  all  that 
the  appellants  are  entitled  to. 

We  are  of  the  opinion  that  Bimrose  might 
have  protected  himself  by  withholding  suffi- 
cient of  the  last  payment  to  satisfy  the  liens. 
Bnt,  when  he  paid  the  money  and  permitted 
Matthews  to  receive  it,  I;e  thereby  elected  to 
rely  upon  tils  remedy  under  the  warranty  of 
Starkey  and  wife. 

[4]  The  appellant  also  argues  that  the  dis- 
charge of  W.  H.  Starkey  by  the  United  States 
District  Court  In  bankruptcy  did  not  dis- 
charge Alice  B.  Starkey,  bis  wife.  The  prop- 
erty sold  by  Starkey  and  wife  was  communi- 
ty property,  and  the  contract  was  a  communi- 
ty contract  Under  the  statutes  of  the  state, 
the  husband  has  the  management  and  control 
of  such  property,  but  he  shall  not  sell,  convey, 
or  Incumber  the  same  without  his  wife  join- 
ing in  the  conveyance.  Section  5918,  Rem. 
ft  Bal.  Code.  When  the  husband  was  dis- 
charged in  bankruptcy  from  the  obligation  of 
the  contract,  it  must  of  necessity  follow  that 
the  wife  was  also  discharged,  because  her 
separate  property  is  not  subject  to  the  com- 
munity debts.  Sweet,  Dempster  &  Co.  v.  Dil- 
lon, 13  Wash.  521,  43  Pac.  63T.  Nor  the 
s^arate  debts  of  her  husband.  Section  6916, 
Rem.  &  Bal.  Code. 

The  judgment  Is  therefore  affirmed. 

CROW,  C.  J.,  and  FULLBRTON,  MORRIS, 
and  PARKER,  JJ.,  concur. 

(?8  Wash.  39) 

HOLT  MFG.  CO.  v.  COS8. 
(Supreme  Court  Qf  Washington.    Feb.  6,  1914.) 

1.  judoment  (j  707*)  —  conclusivknkss  — 
Matters  Concluded. 

In  an  action  to  reform  and  enforce  a  chat- 
tel mortgage  on  certain  wheat,  neither  an  at- 
taching creditor  nor  the  sheriff  who  had  al- 
ready levied  the  attachment  was  made  a  party, 
and  In  an  action  to  enforce  the  attachment,  and 
sell  the  wheat,  the  chattel  mortgagee  was  not 
made  a  party.  Held,  that  neither  judgment  de- 
tftrmined  the  priority  between  the  mortgagee 
and  the  attaching  creditor. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1230 ;    Dec.  Dig.  }  707.*} 

2.  JuDOHENT  (§1  660,  713*)— Conclusiveness 
—Matters  Concluded. 

Where,  in  an  action  between  a  chattel 
mortgagee  of  wheat  and  an  attaching  creditor, 
judgment  was  rendered,  giving  the  attaching 
creditor  priority,  the  fact  that  the  owner  oi 
the  wheat,  within  less  than  four  months  after 
the  levy  of  the  attachment,  had  been  adjudicat- 
ed a  bankrupt  will  not  change  the  conclusive- 
ness of  the  subsequent  judgment  decreeing  pri- 
ority, being  at  most  newly  discovered  evidence 


which  might  entitle  the  mortgagee  to  a  new 
trial 

[Bd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  U  1063,  1066,  1098.  1171.  1^34- 
1237,  1239, 1241,  1247;   Dec.  Dig.  §i  ti60,  713.») 

3.  Judgment  ({  660*)— Conclusiveness. 

In  a  suit  between  a  chattel  mortgagee  of 
wheat  and  an  attaching  creditor,  the  attaching 
creditor  was  adjudicated  to  have  priority.  Pri- 
or to  the  disposition  of  the  suit  the  owner  of 
the  property  was  adjudicated  a  bankrupt  Brld 
that,  although  the  federal  Bankruptcy  Act  July 
1,  1898.  c  541.  S  67f,  30  Stat  564  (tf.  S.  Comp. 
St  1901,  p.  3450),  providing  that  all  attach- 
ment liens  obtained  within  four  months  prior  to 
the  filing  of  a  petition  In  bankruptcy  will  be 
deemed  nail  and  void,  was  applicable  to  the  lien 
of  the  attaching  creditor,  that  fact  will  not  af- 
fect the  conclusiveness  of  the  adjudication  of 
priority;  it  merely  showing  that  the  judgment 
was  erroneous,  and  not  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1171;   Dec  Dig.  i  660.*] 

4.  Attachment    (g    178*)— Attachino    Offi- 
cers—Rights OF  Attaching  Officebs. 

The  rights  of  an  attaching  officer  are  meas- 
ured by  the  rights  of  the  attaching  creditor. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  ff  52&-634;   Dec.  Dig.  {  178.*] 

5.  Appeal  and  Erbob  (§  1043*)  —  Review  — 
Harmless  Erbob. 

Where  an  attaching  creditor  was  adjudged 
to  have  priority  in  the  proceeds  of  attached 
property,  one  having  a  chattel  mortgage  on 
the  same  property  cannot  complain  that  his 
rights  were  prejudiced  by  th^  mode  of  the  sale 
of  the  property  and  the  disposition  of  the  pro- 
ceeds where  it  brought  a  fair  price,  and  the 
proceeds  amounted  to  less  than  the  claim  of 
the    attaching  creditor. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4115-4121;  Dec  Dig.  S 
1043.*] 

Department  2.  Appeal  from  Superior 
Court,  Adams  County ;   O.  R.  Holman,  Judge. 

Action  by  the  Holt  Manufacturing  Com- 
pany against  A.  J.  Coss.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Zent,  Powell  &  Redfield,  of  Spokane,  and 
F.  B.  Allison,  of  Llnd,  for  appellant  Adams 
ft  Naef,  of  RltzviUe,  for  respondent 

PARKER,  J.  The  plaintiff,  Holt  Mann&c- 
turiug  Company,  seeks  recovery  from  the  de- 
fendant, A.  J.  Coss,  sheriff  of  Adams  county, 
for  damages  which  it  claims  resulted  to  it 
from  an  unlawful  sale  by  the  defendant  of 
certain  wheat  and  the  appropriation  of  the 
proceeds  thereof,  upon  which  wheat  the  plain- 
tiff claims  a  superior  lien  by  virtue  of  a 
chattel  mortgage  foreclosure,  and  execution 
Issued  thereon.  The  cause  was  submitted  to 
the  superior  conrt,  without  a  jury,  upon  an 
agreed  statement  of  facts,  for  decision  upon 
the  merits.  Judgment  was  thereupon  ren- 
dered in  favor  of  the  defendant,  from  which- 
the  plaintiff  has  appealed. 

The  controlling  facts  may  be  summarized 
as  follows:  On  November  10,  1910,  Otto 
Schoenrock  executed  and  delivered  to  appel- 
lant a  chattel  mortgage  upon  wheat  to  be 
grown  upon  certain  described  land  during 
the  season  of  1911.    On  September  12,  1911, 
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the  Inland  Trading  Company  commenced  an 
action  In  the  superior  court  for  Adams  coun- 
ty against  Otto  Schoenrock,  and  caused  a 
writ  of  attachment  to  be  issued  therein  and 
delivered  to  respondent,  as  sheriff,  for  exe- 
cution. On  September  13,  1911,  respondent, 
as  sheriff,  seized  and  took  possession  of  the 
wheat  here  in  controversy,  it  then  being  the 
property  of  Schoenrock,  under  authority  of 
the  writ  of  attachment  This  wheat  was 
grown  in  the  year  1911  upon  land  different 
from  that  described  in  the  chattel  mortgage 
theretofore  given  by  Schoenrock  to  appellant 
On  October  6,  1911,  the  Inland  Trading  Com- 
pany was  awarded  judgment  in  that  action 
against  Otto  Schoenrock  for  the  sum  of  $750, 
and  execution  was  issued  thereon,  requiring 
respondent,  as  sheriff,  to  sell  the  wheat  held 
by  him  under  the  attachment  On  the  same 
day  appellant  filed  its  summons  and  com- 
plahat  against  Otto  Schoenrock  in  the  superi- 
or court  for  Adams  county,  which  summons 
and  complaint  had  theretofore  been  served 
upon  hinv  seeking  foreclosure  of  Its  chattel 
mortgage  and  reformation  thereof  so  as  to 
cover  the  wheat  here  tn  controversy.  On  the 
same  day  judgment  and  decree  reforming 
and  foreclosing  the  appellant's  mortgage  was 
rendered  against  Otto  Schoenrock  as  prayed 
for,  and  execution  issued  thereon,  requiring 
respondent,  as  sheriff,  to  seize  and  sell  the 
wheat  in  satisfaction  of  the  judgment  and 
decree  of  foreclosure. 

[1]  The  wheat  involved  in  the  reformation 
and  foreclosure  decree  rendered  in  favor  of 
appellant  was  the  same  wheat  wlilch  had 
been  seized  by  respondent  as  sheriff,  and  then 
held  in  his  possession  under  the  attachment. 
In  the  action  of  the  Inland  Trading  Ck)mpany 
against  Schoenrock.  These  two  actions  were 
prosecuted  to  final  judgment  entirely  inde- 
pendent of  (each  other.  Respondent  was  not 
a)  party  to  appellant's  reformation  and  fore- 
closure action,  nor  was  appellant  a  party  to 
the  trading  company's  attachment  action. 
There  was  therefore  no  adjudication  in  either 
of  these  actions  as  to  the  superiority  of  the 
respective  liens  of  appellant  and  the  Inland 
Trading  Company  upon  the  wheat.  Respond- 
ent, as  sheriff,  proceeded  to  give  notice  of 
sale  of  the  wheat  under  the  foreclosure  exe- 
cution, and  thereupon,  on  October  16,  1911, 
the  Inland  Trading  Company  commenced  an 
action  in  the  suj^erlor  court  for  Adams  coun- 
ty against  respondent,  as  sheriff,  and  appel- 
lant Holt  Manufacturing  Company,  seeking 
to  enjoin  the  sale  under  the  foreclosure  de- 
cree, and  also  to  have  the  attachment  judg- 
ment Hen  of  the  Inland  Trading  Company  de- 
creed superior  to  the  foreclosure  lien  of  ap- 
pellant The  sale  was  enjoined  In  that  ac- 
tion pending  the  court's  decision  upon  the 
question  of  the  superiority  of  the  respective 
liens.  On  November  22,  1911,  Otto  Schoen- 
rock filed  in  the  United  States  District  Court 
for  the  Eastern  District  of  Washington  his 
petition  in  bankruptcy,  and  was,  on  that  day, 
duly  adjudged  a   bankrupt     On  November 


23,  1911,  the  action  in  the  superior  court  for 
Adams  county,  involving  the  superiority  of 
the  respective  liens  of  appellant,  Holt  Manu- 
facturing Company,  and  the  Inland  Trading 
Company  was  submitted  to  that  court  for 
final  decision  upon  an  agreed  statement  of 
facts.  On  November  27,  1911,  the  court  ren- 
dered its  decision  thereon,  and  decreed  the 
attachment  and  judgment  lien  of  the  Inland 
Trading  Company  to  be  superior  to  the  fore- 
closure lien  of  appellant.  Holt  Manufacturing 
Company.  That  judgment  has  not  been  ap- 
pealed from  by  the  Holt  Manufacturing  Com- 
pany. The  wheat  remained  In  the  possession 
of  respondent,  as  sheriff.  Some  controversy 
arose  between  respondent,  as  sheriff,  and  the 
trustee  in  bankruptcy  as  to  their  respective 
rights  to  the  wheat  Tills  controversy  was 
settled  between  them  and  the  Inland  Trad- 
ing Company  by  compromise,  resulting  in  re- 
spondent selling  the  wheat  at  private  sale, 
and  distributing  the  proceeds  partly  to  the 
trustee  in  bankruptcy  and  partly  to  the  In- 
land Trading  Company,  after  the  payment  of 
costs  and  certain  other  claims  upon  the 
wheat  This  compromise  and  distribution  of 
proceeds  was  approved  by  the  United  States 
District  Court  in  the  bankruptcy  proceedings. 
The  wheat  was  sold  by  respondent  for  $698, 
which,  it  Is  admitted,  was  its  full  value. 
This  amount  was  less  than  the  amount  of  the 
Inland  Trading  Company's  decreed  superior 
attachment  and  judgment  lien,  the  amount 
of  which,  as  we  have  noticed,  was  $750.  Be- 
fore the  commencement  of  this  action  appel- 
lant. Holt  Manufacturing  Company,  demand- 
ed that  respondent,  aa  sheriff,  proceed  with 
the  sale  of  the  wheat  under  its  foreclosure 
judgment  and  decree;  appellant's  claimed 
right  to  have  the  sheriff  so  proceed  being 
rested  upon  the  theory  that  the  bankruptcy, 
adjudication  of  Otto  Schoenrock  had  dis- 
solved the  attachment  and  judgment  lien  of 
the  Inland  Trading  Company,  and  thus  left 
appellant's  foreclosure  lien  as  the  first  and 
superior  lien. 

[2,  3]  It  seems  plain,  from  the  contentions 
of  counsel  for  appellant,  that,  had  not  Otto 
Schoenrock  been  adjudged  a  bankrupt  on 
November  22,  1911,  which,  we  are  to  remem- 
ber, was  before  the  hearing  and  judgment 
thereon  of  the  superior  court  for  Adams  coun- 
ty decreeing  the  Inland  Trading  Company's 
lien  to  be  superior  to  that  of  appellant  this 
action  would  never  have  been  commenced. 
The  contention  now  is  that  the  Inland  Trad- 
ing Company's  attachment  and  judgment 
lien  was  dissolved  and  rendered  of  no  effect 
by  the  adjudication  of  Otto  Schoenrock's 
bankruptcy,  and  that  appellant's  foreclosure 
lien  was  thereby  left  as  the  first  lien,  su- 
perior even  to  the  rights  of  the  trustee  in 
bankruptcy.  This  contention  la  rested  entire- 
ly upon  section  67,  subd.  "t,"  of  the  federal 
Bankruptcy  Act  of  1898,  providing:  "That 
all  levies,  judgments,  attachments,  or  other 
liens,  obtained  through  legal  proceedings 
against  a  person  who  la  insolvent,  at  any 
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time  within  four  months  prior  to  the  flUag  of 
a  petition  In  bankruptcy  against  him,  shall 
be  deemed  null  and  void  In  case  he  Is  ad- 
Judged  a  bankrupt    *    •    • "  ' 

It  seems  to  us  the  complete  answer  to  this 
contention  Is  found  In  the  fact  that  the 
bankruptcy  adjudication  occurred  before  the 
rendering  of  the  Judgment  of  the  superior 
court  in  the  action  brought  therein  to  de- 
termine the  superiority  of  the  respective  Uens 
of  appellant,  Holt  Manufacturing  Company, 
and  the  Inland  Trading  Company.  If  it  be 
true  that  the  bankruptcy  adjudication,  in 
the  light  of  the  provisions  of  the  bankruptcy 
act  above  quoted  and  the  facts  disclosed  by 
this  record,  would  render  appellant's  fore- 
closure lien  superior  to  the  Inland  Trading 
Company's  attachment  and  Judgment  Hen, 
such  fact  only  argues  that  there  was  not 
brought  before  the  superior  court  the  fact 
of  the  bankruptcy  adjudication,  or  that  the 
superior  court  erroneously  decided  that  the 
ittachment  and  Judgment  lien  of  the  Inland 
Trading  Company  was  superior  to  that  of 
appellant,  Holt  Manufacturing  Company. 
That  Judgment  not  being  appealed  from,  it 
(s  necessarily  final  as  to  the  superiority  of 
the  Inland  Trading  Company's  lien,  in  so 
far  as  that  question  could  be  affected  by 
fcicU  in  exigtence  at  the  time  of  the  rendition 
of  that  judgment.  The  argument  here  ad- 
vanced does  not  go  to  the  validity  of  that 
Judgment;  indeed,  we  do  not  understand  that 
'  ounsel  question  It  In  any  resitect 

It  is  suggested  that,  the  bankruptcy  ad- 
judication occurring  but  shortly  before  the 
submission  of  the  question  of  the  superiority 
of  the  respective  liens  of  appellant  and  the 
Inland  Trading  Company,  counsel  did  not 
know  of  the  existence  of  such  adjudication 
and  therefore  had  no  opportunity  to  bring 
the  fact  to  the  attention  of  the  superior 
court.  We  have  no  facts  here  showing  what 
counsel's  knowledge  was  as  to  that  fact; 
but,  assuming  that  they  had  no  such  knowl- 
edge, such  fact  would  only  argue  that  appel- 
lant, Holt  Manufacturing  Company,  might 
be  entitled  to  a  new  hearing  upon  the  ground 
of  newly  discovered  evidence  and  surprise 
which  prevented  it  from  obtaining  the  Judg- 
ment it  may  have  been  entitled  to  in  the  su- 
perior court 

We  have,  then,  a  Judgment  of  the  superior 
court  upon  the  very  question  here  presented, 
which  has  not  been  appealed  from  nor  sought 
to  be  revised  in  any  manner,  and  no  new 
fact  coming  Into  existence  since  the  render- 
ing of  that  Judgifient,  which  is  material  to 
the  controversy,  to  wit  the  question  of  the 
superiority  of  the  respective  liens  of  appel- 
lant and  the  Inland  Trading  Company.  It 
Js  strenuously  insisted  that  there  is  not  here 
presented  the  same  question  as  was  in  the 
former  case  before  the  superior  court  of 
Adams  county.  We  are  unable  to  see  that 
such  Is  the  fact.  The  real  question  there 
involve'l  was  the  superiority  of  these  respec- 


tive liens.  That  is,  In  its  final  analysis,  the 
exact  and  only  question  here,  as  it  was  there, 
involved.  Counsel  for  appellant  rest  th^r 
whole  case  here  upon  the  theory  that  appel- 
lant's foreclosure  lien  is  superior  to  the 
attachment  and  Judgment  lien  of  the  Inland 
Trading  Company,  and  they  seek  to  so  show 
by  evidence  of  facts,  to  wit  the  bankruptcy 
adjudication  which  was  in  existence,  and 
might  have  been  brought  to  the  attention  of 
the  superior  court  in  the  prior  action,  where 
the  question  of  superiority  of  the  respective 
liens  was  involved.  Counsel  invoked  the  rule 
as  stated  in  23  Cyc.  1290,  as  follows:  "The 
estoppel  of  a  Judgment  extends  only  to  the 
facts  in  issue  as  they  existed  at  the  time 
the  judgment  was  rendered,  and  does  not 
prevent  a  re-examlnation  of  the  same  ques- 
tions between  the  same  parties  where  In  the 
Interval  the  facts  have  changed,  or  new  facts 
have  occurred  which  may  alter  the  legal 
rights  or  relations  of  the  litigants." 

The  trouble  with  counsel's  contention  is 
that  the  rule  Is  not  applicable  here,  because 
the  claimed  new  fact  relied  upon  in  support 
of  appellant's  foreclosure  lien,  to-  wit  the 
bankruptcy  adjudication  of  Schoenrock,  is 
not  a  new  or  additional  fact  coming  into  ex- 
istence after  the  rendition  of  the  Judgment 
of  the  superior  court  but  is  a  fact  which 
was  then  in  existence.  To  be  now  influenced 
by  that  fact  in  this  case  would  be  but  to  re- 
try what  was  already  tried  by  the  superior 
court  upon  evidence  which  was  then  in  ex- 
istence, and  which  was  admissible  upon  that 
trial.  In  23  Cyc.  1291,  immediately  following 
the  statement  of  the  rule  Invoked  by  counsel 
for  appellant  we  read:  "But  If  a  Point  or 
question  was  In  issue  and  adjudicated  in  a 
former  suit,  a  party  bound  by  the  judg- 
ment cannot  escape  the  estoppel  by  produc- 
ing at  a  second  trial  new  arguments  or  ad- 
ditional or  different  evidence  In  support  of 
the  proposition  which  was  decided  adversely 
to  him." 

On  the  question  of  identity  of  Issues,  or 
causes  of  action,  where  a  controversy  is 
claimed  to  have  been  rendered  res  adjudicata 
by  a  former  Judgment  in  2  Black  on  Judg- 
ments (2d  Ed.)  $  728,  It  is  said:  "For  the 
purpose  of  asce?talnlng  the  Identity  of  the 
causes  of  action,  the  authorities  generally 
agree  in  accepting  the  following  test  as  suf- 
ficient: Would  the  same  evidence  support 
and  establish  both  the  present  and  the  for- 
mer cause  of  action?  If  so,  the  former  re- 
covery is  a  bar;  if  otherwise,  it  does  not 
stand  in  the  way  of  the  second  action." 

[4]  We  are  of  the  opinion  that  the  ques- 
tion here  involved  has  been  finally  deter- 
mined against  appellant  by  the  former  judg- 
ment of  the  superior  court  for  Adams  county. 
Whether  that  Judgment  was  erroneously  ren- 
dered, or  whether  It  could  have  been  reform- 
ed because  of  mistake  or  newly  discovered 
evidence,  Is  wholly  foreign  to  the  problem 
here  for  solution.    Of  course,  respondoit  In 
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this  case  stands  In  tlie  sboes  of  the  Inland 
Trading  Company  so  far  as  appellant's  rights 
are  concerned. 

[S]  Some  contention  is  made  that  appel- 
lant's rights  were  prejudiced  by  the  private 
sale  of  the  wheat  by  respondent,  and  the 
disposition  of  the  proceeds  thereof  by  him. 
In  Tlew  of  the  fact  that  the  Inland  Trading 
ComjMiny's  attachment  and  Judgment  lien 
amounted  to  $750,  and  that  the  admitted  val- 
ue of  the  wheat  which  was  sold  by  respond- 
ent was  only  9&d8,  appellant  could,  In  no 
event,  have  been  prejudiced,  whatever  dispo- 
sition of  the  proceeds  may  have  been  made 
by  respondent  at  the  instance  of  the  Inland 
Trading  Company.  The  Inland  Trading 
Company's  superior  lien  being  greater  in 
amount  than  the  value  of  the  wheat,  appel- 
lant could,  in  no  event,  have  received  any  of 
the  proceeds  of  its  sale.  Munroe  v.  Sedro 
Lumber  &  Shingle  Co.,  16  Wash.  694,  48 
Fac.406. 

It  might  well  be  argued  that  only  the  trus- 
tee In  bankruptcy,  as  the  representative  of 
the  general  creditors  of  the  bankrupt,  would 
have  the  right  to  insist  upon  the  dissolution 
of  the  attachment  and  Judgment  lien  of  the 
Inland  Trading  Company,  and  that  it  was 
only  for  their  benefit  that  subdivision  "f 
of  section  67  of  the  federal  Bankruptcy  Law, 
above  quoted,  was  enacted.  This  interesting 
inquiry,  however,  we  need  not  pursue,  In 
view  of  our  conclusions  as  to  the  finality  of 
the  Judgment  of  the  superior  court  foi^ 
Adams  county,  holding  the  Inland  Trading 
Company's  lien  to  be  superior  to  that  of  ap- 
pellant We  conclude  that  the  Judgment  of 
the  learned  trial  court  must  be  affirmed. 

It  is  so  ordered. 

CROW,  C.  J.,  and  PULLERTON,  MOR- 
RIS, and  MOUNT,  JJ.,  concur. 

(78  Wasb.  47) 

BAIRD  V.  NORTHERN  PAO,  RY.  CO. 
(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

1.  Railboads  (5  282*)— Injuries  to  Licenskk 
— JuRT  Question — Neoliqence. 

Id  an  action  for  injuries  sustained  by  being 
Jerked  from  ao  engine  pilot  by  its  sudden  start- 
ing, when  plaintiff  was  alighting  after  riding 
home  from  work  on  a  gravel  train,  evidence 
held  to  make  the  question  of  negligence  one  for 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  910-023 ;    Dec  Dig.  {  282.*] 

2.  Railboads  ({  282*)— Injubibs  to  Lioenssb 
—Actions— JuBY  Questioh— Contbibutobt 
Neouoence. 

Id  an  action  for  injuries  to  a  railroad  em- 
ploys BUBtained  by  being  jerked  from  an  engine 
pilot  by  its  sudden  starting,  when  plaintiff  was 
alighting  after  riding  home  from  work  on  a  gravel 
train,  evidence  held  to  make  the  question  of 
contribntory  negligence  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ig  910-023 ;    Dec  Dig.  i  282.*] 

3.  Railhoaos  (g  282*>— IifJUBiES  to  Licbnske 
—Allegations  of  Complaint. 

The  complaint,  in  an  action  for  injuries, 
alleged  that  defendant  railroad  company  oper- 


ated a  gravel  train  on  that  part  of  its  trans- 
continental railroad  system  located  at  C..  and 
that  the  employes  working  in  the  gravel  pit 
and  on  the  work  train,  who  lived  in  C.  nsually 
rode,  by  permission,  out  to  the  pit  and  back 
from  work  on  the  locomotive,  and  that  on  the 
evening  on  which  plaintiff  was  Injured,  while 
he  and  other  employes  were  returning  from  the 
pit,  the  engine  was  slowed  down  to  allow  them 
to  get  off,  and  that  as  plaintiff  was  about  to 
step  off,  the  engineer  started  the  engine  for- 
ward with  a  sudden  Jerk,  causing  plaintiff  to 
fall  and  injure  his  arm,  and  also  alleged  as 
negligence  tiiat  defendant  failed  to  provide  a 
proper  conveyance,  and  that  plaintiff  was  com- 
pelled to  lide  on  the  engine  pilot  and,  after 
the  engine  had  slowed  down  to  permit  him  to 
alight,  the  engineer  negligently  started  the  en- 
gine with  a  lerk  before  plaintiff  could  alight 
and  with  such  force  as  to  throw  him  off  the  en- 
gine. Beld,  that  the  complaint  sufficiently  al- 
leged a  cause  of  action  for  damages  at  common 
law,  irrespective  of  whether  it  alleged  a  cause 
of  action  under  the  federal  Employers'  Lia- 
bility Act  (Act  April  22.  1908.  c  149,  35  Stat 
66  fU.   S.  Comp.  St  Snpp.  1011,  p.  1822]). 

[Dd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  $$  910-923;    DecTbig.  i  282.*] 

4.  Railboads  ({  282*)— Injobt  to  Lioknseb— 
Vablancb. 

Where  the  complaint,  in  an  action  against 
a  railroad  company  for  injuries  to  an  employ^ 
in  alighting  from  a  locomotive  when  riding  home 
after  work,  sufficiently  alleged  a  cause  of  action 
at  common  law,  proof  admissible  thereunder 
should  not  be  excluded  on  the  ground  of  vari- 
ance, because  the  complaint  also  alleged  that 
plaintiff  was  engaged  in  interstate  commerce  at 
the  time  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  IS  910-923 ;    Dec  Dig.  |  282.*] 

6.  Railboads  ({  282*)— Injubt  to  Licensee- 
Variance. 

Where  the  complaint  in  an  action  for  In- 
juries to  a  railroad  employi  when  alighting 
from  an  engine  while  riding  home  from  work 
after  hours,  alleged  the  facts  showing  a  com- 
mon-law action  for  negligent  injuries  to  a  li- 
censee, the  fact  that  the  complaint  also  alleged 
the  conciusion  that  plaintiff  was  then  in  defend- 
ant's employment  when  the  evidence  showed 
the  contrary,  was  not  a  fatal  variance. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i|  910-923;    Dec  Dig.  {  282.*] 

6.  Masteb  and  ^ebvant  (i  88*)— Bxistbnos 
or  Relation. 

Where  a  gravel  pit  employ^  of  a  railroad 
company,  when  injured  while  alighting  from 
an  engine,  was  riding  home  from  work  at  .the 
gravel  pit,  and  bad  then  ceased  his  labors  and 
was  no  longer  under  the  control  of  the  railroad 
company,  the  relation  of  master  and  servant 
did  not  exist,  though  he  was  permitted  to  ride 
home  on  the  engine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  if  144-151;  Dec  Dig.  { 
88.*] 

7.  Railboads  (g  282*)— Injdbixs  to  Licensee 
-Admission  or  Evidence. 

In  an  action  for  injuries  to  a  railroad 
gravel  pit  employe  while  riding  home  on  the 
engine  as  a  licensee  after  work  nours,  evidence 
as  to  the  company's  rules,  prescribing  the  du- 
ties of  work  train  conductors  for  the  safety 
of  employes,  was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  gg  910-023 ;    Dec.  Dig.  g  282.*] 

8.  Appeal  and   Ebbob   (g  1053*)— Habulbss 
Ebbor— Admission  or  Evidence. 

In  an  action  for  injuries  to  a  railroad 
gravel  pit  employs  by  the  sudden  starting  of 
an  engine  while  he  was  alighting  from  the  pilot 
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wb^n  riding  Iiome  from  worlc,  tlie  court  instrnct- 
ed  that  defendant  owed  plaintiff  no  duty  to 
transport  him  to  his  home,  and  U  he  was  rid- 
ing at  the  time  on  the  pilot  by  defendant's 
consent  or  invitation,  or  was  only  a  licensee 
and  assumed  all  of  the  risks  incident  to  rid- 
ing thereon,  defendant  would  only  be  liable  for 
his  injuries  if  its  employes  were  guilty  of  some 
positive  negligence  causing  the  injury.  Held, 
in  view  of  the  instructions,  that  error  in  admit- 
ting evidence  of  defendant's  rules,  prescribing 
the  duties  of  worli  train  conductors  for  the 
safety  of  employ^  on  work  trains,  was  harmless 
to  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  4178-4184;  Dec  Dig.  | 
1063.^] 

9.  Dauaoks  (t  132*)  —  Pessoral  Isjxjnaa  — 

EiSCESSIVE   Kecovert. 

A  recovery  of  fl,000,  in  an  action  for  neg- 
ligent personal  injuries,  while  lar^e,  cannot 
be  said  to  show  passion  or  prejudice,  where 
ptaintiCTs  wrist' was  so  broken  as  to  permanent- 
ly deprive  it  of  a  quarter  of  its  normal  move- 
ment in  one  direction  and  nearly  a  third  in 
another,  and  he  was  out  of  work  for  four  months 
and  is  still  unable  to  do  heavy  work  and  his 
arm  aches  continually  in  cold  weather. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |g  372-S85.  396;  Dec  Dig.  {  132.*] 

Department  1.  Appeal  from  Superior 
Court,  Lewis  Connty;  Edward  H.  Wright, 
Judge. 

Action  by  J.  A.  Balrd  against  the  Northern 
Padflc  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Atflrmed. 

Geo.  T.  Beid,  3,  W.  Quick,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  for  appellant  Govner 
Teats,  Leo  Teats,  and  Ralph  Teats,  all  of 
Tacoma,  for  respondent 

ELLIS,  J.  Action  to  recover  damages  for 
personal  Injuries.  The  complaint  alleges  in 
substance  that  the  defendant  la  and  was,  at 
all  times  mentioned,  a  corporation  organized 
under  the  laws  of  the  state  of  Wisconsin, 
owning  and  operating  a  transcontinental  rail- 
way through  the  county  of  Lewis,  with  a 
junction  point  at  Centralia;  that  "on  May 
25,  1012,  and  for  a  long  time  prior  thereto, 
the  said  defendant  operated  a  work  train 
hauling  gravel  and  material  in  the  construc- 
tion and  repair  of  that  part  of  its  transcon- 
tinental system  located  at  Centralia;  that 
the  said  work  train  was  under  the  care  and 
charge  of  a  conductor,  and  upon  which  work 
train  many  men  were  employed  in  the  work 
of  constructing  and  repairing  said  defend- 
ant's tracks  and  yards  used  by  said  defend- 
ant in  its  Interstate  commerce  at  Centralia." 
It  is  further  alleged  that  the  defendant  ob- 
tained gravel  and  dirt  used  in  the  construc- 
tion and  repair  of  its  tracics  and  yards  from 
a  gravd  pit  north  of  Centralia ;  that  the  em- 
ployes working  in  the  gravel  pit  and  on  the 
work  train  who  lived  in  Centralia  usually 
rode  out  to  the  pit  in  the  morning  and  back 
in  the  evening  on  the  locomotive;  that  on 
the  evening  of  May  25th,  while  the  plaintiff 
and  other  workmen  were  returning  from  the 
gravel  pit,  so  riding,  the  locomotive  was  slow- 


ed down  at  a  point  In  the  city  of  Centralia 
about  half  a  mile  north  of  the  depot  for  the 
purpose  of  allowing  them  to  get  off  and  go 
to  their  homes  near  by;  and  that.  Just  as 
the  plaintiff  was  about  to  step  off,  the  en- 
gineer started  the  engine '  forward  with  a 
Jerk  which  threw  the  plaintiff  off,  causing 
him  to  fall  upon  bis  arm,  breaking  one  of  the 
bones  In  the  wrist,  and  Inflicting  permanent 
injury.  As  grounds  of  negligence,  it  ia  al- 
leged that  the  defendant  carelessly  and  neg- 
ligently failed  to  provide  a  proper  convey- 
ance; that  plaintiff  was  compelled  to  ride 
upon  the  pilot  of  the  engine ;  and  that,  after 
the  engine  had  slowed  down  for  the  purpose 
of  permitting  him  to  alight  therefrom,  the 
engineer  negligently  started  the  engine  for- 
ward with  a  Jerk,  before  the  plaintiff  liad 
time  to  alight,  with  such  force  as  to  throw 
the  plaintiff  out  of  his  balance,  causing  him 
to  plunge  forward,  off  of  the  engine,  strik- 
ing upon  his  left  arm,  breaking  It  at  the 
wrist  The  answer  denied  the  allegations  of 
negligence,  denied  that  the  plaintiff's  work 
had  any  connection  with  interstate  commerce, 
denied  the  nature  and  extent  of  the  injuries, 
and  pleaded,  as  affirmative  defenses,  con- 
tributory negligence,  assumption  of  risk,  and 
injury  by  negligence  of  a  fellow  servant  The 
reply  traversed  these  affirmative  matters. 

The  evidence  showed  that  the  plaintiff  be- 
gan work  for  the  defendant  in  January,  1912 ; 
that  he  first  worked  in  clearing  ground  for 
a  new  roundhouse  in  Centralia  and  assisted 
in  plowing  the  ground  and  afterwards  work- 
ed as  cable  man  on  the  work  train,  hauling 
gravel  from  the  gravel  pit  about  a  mile  and 
a  half  north  of  Centralia  to  the  yards  at  Cen- 
tralia, where  It  was  unloaded.  The  cars 
were  unloaded  by  means  of  a  plow  or  scrap- 
er drawn  forward  by  a  cable  passing  around 
a  drum  and  operated  by  a  Ledgerwood  engine, 
thus  shoving  the  gravel  off  through  the  side 
doors  of  the  cars.  The  plaintifTs  duties  as 
cable  man  were  to  open  the  doors  and  attach 
the  cable  to  the  plow.  The  plaintiff  and  near- 
ly all  of  the  men  working  on  the  gravel  train 
and  in  the  pit  lived  in  Centralia;  he  and 
some  of  the  others  about  half  a  mile  north 
of  the  depot,  and  between  the  depot  and  the 
gravel  pit  When  plaintiff  first  began  work 
as  cable  man,  the  cars  were  left  at  the  pit  at 
night,  and  the  engine,  with  the  caboose  at- 
tached, was  brought  In  and  left  at  the  de- 
pot, and  taken  back  again  the  following  morn- 
ing. The  men  would  ride  back  and  forth  in 
the  caboose.  After  a  time  the  use  of  the  ca- 
boose, for  some  unexplained  reason,  was  dis- 
continued, and  those  of  the  men  who  so  de- 
sired were  permitted  to  ride  back  and  forth 
on  the  engine.  The  men  who  worked  over- 
time or  who  failed  to  get  on  the  engine  would 
walk  to  their  homes.  There  was  no  evidence 
of  any  contract  or  agreement  on  the  defend- 
ant's part  to  carry  any  of  the  men  from 
their  homes  to  the  pit,  or  from  the  pit  to 
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their  homes.  The  most  that  the  evidence 
showed  In  this  particular  was  a  permission  to 
those  who  could  be  so  accommodated  to  ride 
to  and  from  their  work  on  the  engine.  The 
accident  happened  about  15  or  20  minutes 
after  6  o'clock,  and  after  the  men  had  com- 
pleted their  day's  wortc  and  were  returning 
home  on  -the  engine.  The  evidence  showed 
that  in  the  morning,  a  few  minutes  before  7 
o'clock,  when  the  engine  was  going  out  to  the 
pit,  it  would  slow  down  and  sometimes  stop 
about  half  a  mile  north  of  the  depot  to  allow 
the  plaintiff  and  other  men  living  in  that  vi- 
cinity to  get  on,  and  in  the  evening,  when  re- 
turning, the  engine  would  slow  down  and 
sometimes  stop  at  this  same  place  so  that  the 
plaintiff  and  the  others  who  lived  near  could 
get  off;  that  when  6  o'clock,  the  quitting 
time,  came,  the  men  at  the  pit  who  were 
ready  to  come  in  would  get  on  the  engine  any 
place  they  could,  and  those  who  were  not 
ready  would  walk  in ;  that  on  the  evening  of 
the  accident  the  engine  backed  into  Centralia 
from  the  pit ;  that  the  plaintiff  stood  upon  a 
board  which  was  extended  across  the  front 
of  the  engine,  above  the  pilot,  a  number  of 
other  men  standing  on  the  pilot;  that  ail 
remained  in  this  imsitlon  until  the  engine 
slowed  down  at  the  place  where  the  plaintiff 
and  some  of  the  others  were  to  get  off ;  that 
he  stepped  down  onto  the  pilot,  and  was  in 
the  act  of  stepping  off  when  the  fireman,  who 
had  just  stepped  off,  said  to  the  engineer, 
"Let  her  go,"  and,  as  the  plaintiff  testified:  "I 
was  Just  in  the  act  of  getting  off,  when  they 
Jerked  the  engine  right  square  from  under 
me,  right  square  from  under  my  feet,  throw- 
ing me  out,  and  in  falling  1  broke  my  arm." 
And  again :  "It  seemed  as  though  they  threw 
the  thing  wide  open  and  jerked  the  thing 
right  square  from  under  me;  that  la  the 
way  it  appeared  to  me."  All  of  the  evidence 
fairly  sustained  this  version  of  the  occur- 
rence. As  to  what  was  being  done  with  the 
gravel,  there  was  no  evidence  further  than 
that  it  was  used  for  making  a  fill  at  Central- 
la.  There  was  no  evidence  that  the  men  at 
the  gravel  pit  were  employed  in  any  matter 
connected  with  interstate  commerce,  or  that 
the  fill  for  which  the  gravel  was  used  was 
In  aid  of  the  defendant's  Interstate  business. 
The  plaintiff,  over  objection,  was  permitted 
to  Introduce  in  evidence  defendant's  rule  No. 
171  as  to  the  duties  of  work  train  conductors, 
as  follows:  "171.  Look  after  safety  of  em- 
ployes engaged  with  train;  examine  grain 
doors  and  fastenings  attached  to  cars,  and 
see  that  they  are  in  such  condition  that  em- 
ployes while  working  on  or  about  the  train 
are  not  exposed  to  risk  or  injury ;  report  re- 
specting work  on  which  engaged  to  the  officer 
in  charge  of  such  work,  and  telegraph  the 
superintendent  at  the  close  of  each  day's 
work  report  of  work  done,  causes  of  delays, 
work  to  be  done  the  following  day,  and  work- 
ing limits  required." 
At  the  close  of   the  plalntlfl'a  evidence 


the  defendant  moved  for  a  nonsuit  on  the 
ground  of  insufficiency  of  evidence,  and  that 
the  evidence  affirmatively  showed  that  the 
plaintiff,  at  the  time  of  the  injury,  was  not 
under,  or  acting  within,  the  provisions  of 
the  employers'  liability  act.  The  motion  was 
denied.  The  defendant  introduced  no  evi- 
dence, but  then  moved  for  a  directed  ver- 
dict After  argument,  the  court  said:  "I 
am  of  the  opinion  that  the  evidence  Is  not 
sufficient  to  warrant  a  recovery  nnder  the 
federal  employers'  liability  act  The  plain- 
tiff at  the  time  of  his  injury  was  not  engaged 
in  any  act  of  interstate  commerce.  I  will 
take  the  matter  under  advisement  until 
morning."  The  following  morning,  the  court 
overruled  the  motion  for  a  directed  verdict, 
and  instructed  the  Jnry  on  the  theory  that 
the  relation  of  master  and  servant  did  not 
exist  at  the  time  of  the  accident,  but  that, 
if  the  plaintiff  was  riding  upon  the  engine 
by  invitation  or  direction,  or  with  the  con- 
sent of  those  in  charge  of  the  train,  or  in 
pursuance  of  a  custom  acquiesced  in  by  the 
defendant,  or  U  those  in  charge  of  the  train 
knew  of  his  presence  on  the  engine,  he  would 
be  a  licensee,  and  that  defendant  owed  him 
the  duty  of  reasonable  care,  though  not 
the  high  degree  of  care  due  to  a  passenger 
for  hire.  The  cause  was  submitted  to  the 
Jury  upon  these  instructions,  so  far  as  the 
record  shows,  without  argument  of  counsel. 
The  Jury  returned  a  verdict  for  the  plaintiff 
for  $4,000.  The  defendant  moved  for  Judg- 
ment notwithstanding  the  verdict  and,  in 
the  alternative,  for  a  new  trial.  Both  of 
these  motions  were  overruled.  Judgment 
was  entered,  and  defendant  appealed,  assign- 
ing as  error  the  overruling  of  the  mottons 
for  an  Instructed  verdict,  for  Judgment  not- 
withstanding the  verdict,  and  for  a  new 
trial,  the  admission  in  evidence  of  rule  No. 
171,  the  giving  of  certain  instructions  by 
the  court,  and  the  refusal  to  give  a  requested 
instruction. 

On  these  assignments,  the  appellant  bases 
four  contentions:  (1)  That  the  respondent, 
having  brought  his  action  by  a  complaint 
containing  allegations  appropriate  to  an  ac- 
tion under  the  federal  employers'  liability 
act,  could  not  recover  upon  evidence  showing 
a  liability,  if  any,  as  at  common  law;  (2) 
that,  in  any  event,  the  defense  of  negligence 
of  a  fellow  servant  was  improperly  eliminat- 
ed by  the  court's  instructions;  (3)  that  the 
admission  in  evidence  of  rule  No.  171  was 
fatal  error;  (4)  that  a  new  trial  should 
have  been-  granted  because  of  excessive  ver- 
dict 

[1,  2]  1.  It  is  manifest  that,  U  an  action 
as  at  common  law  was  properly  presented  by 
the  pleadings,  it  was  sustained  by  sufficient 
evidence  to  go  to  the  Jury  both  on  the  ques- 
tion of  the  appellant's  negligence  and  that 
of  the  contributory  negligence  of  the  re- 
spondent This  can  hardly  be  seriously  ques- 
tioned under  the  evidence,  the  full  purport 
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(tf  which  we  have  set  out  in  our  statement 
of  the  case.  The  appellant's  chief  conten- 
tion la  that  the  case  waa  not  one  properly 
triable  as  at  common  law,  the  argument  be- 
ing that  the  respondent,  having  brought  his 
action  alleging  that  the  appellant  is  a  trans- 
continental railroad,  and  that  the  work  In 
which  the  respondent  was  engaged  was  the 
repair  of  a  part  of  the  appellant's  transcon- 
tinental system,  used  in  interstate  commerce, 
evinced  an  Intention  to  bring  the  action  un- 
der the  federal  act,  and  that,  when  the  evi- 
dence failed  to  sustain  a  cause  of  action 
under  that  act,  the  action  should  have  been 
dismissed;  that  in  an  action  brought,  under 
the  federal  statute,  by  an  injured  employ^ 
engaged  in  Interstate  commerce,  the  statute 
limits  the  character  of  the  defense  that  can 
be  made  by  the  carrier,  prohibits  the  re- 
moval of  the  cause  to  the  federal  court,  and 
provides  a  period  of  limitation  beyond  which 
such  action  cannot  be  brought,  in  all  of 
wliich  it  differs  from  the  state  or  common 
law ;  that,  by  treating  the  complaint  as  one 
at  common  law,  the  court  circumvented  the 
law  permitting  a  nonresident  defendant  the 
right  of  removal  to  the  federal  court,  since,  in 
any  case,  a  plaintiff  might  falsely  allege  that 
the  carrier  was  engaged  in  interstate  com- 
merce, and  that  the  employ^,  when  injured, 
was  employed  in  such  commerce,  and  thereby 
prevent  a  removal,  while  proving  a  cause  of 
action  based  solely  npon  the  common  law. 
[S]  The  argument  further  seems  to  assume 
that  the  complaint,  eliminating  all  reference 
to  interstate  commerce,  did  not  state  a  cause 
of  action  as  at  common  law.  A  reading  of 
tlie  complaint  convinces  us  that  this  posi- 
tion is  untenable.  Moreover,  the  appellant 
construed  the  complaint  as  one  at  common 
law,  as  is-  evidenced  by  its  answer,  which 
pleads  every  defense  available  at  common 
law,  and  some  defenses  not  available  un- 
der the  federal  statute.  If  the  appellant 
bad  desired  to  remove  this  cause  to  the 
federal  court,  the  same  construction  which 
it  put  upon  the  complaint  by  its  answer 
would  have  enabled  it  to  procure  such  a 
removal.  If  the  appellant  had  desired  a  re- 
moval, it  would  have  been  an  easy  matter  to 
compel  the  respondent  to  elect  whether  he 
would  prosecute  his  action  as  one  at  common 
law  or  one  under  the  federal  act.  Such  an 
election  would,  of  course,  have  been  binding 
as  fixing  the  law  of  the  case.  There  may  be 
doubt  as,  to  the  sufficiency  of  the  complaint 
to  state  a  cause  of  action  under  the  federal 
liabUity  act  (Act  April  22,  1908,  c.  149,  35 
Stat  65  [TT.  S.  Comp.  St.  Supp.  1911,  p. 
1822]).  We  have  no  doubt  of  its  sufficiency 
under  the  common  law.  In  view  of  the  state 
of  the  pleadings  and  the  construction  put  up- 
on the  complaint  by  the  appellant's  answer, 
and  in  view  of  the  evidence  sustaining  the 
complaint  so  construed,  we  would  deem  it 
nardly  necessary,  but  for  the  fact  that  the 
question  is  a  new  one  in  this  state,  to  dis- 


cuss the  anthorltiea  dted  by  ipp^ant  as 
sustaining  the  claim  that  there  was  such  a 
departure  in  the  cause  of  action  submitted 
to  the  Jury  from  tiie  cause  of  action  plead- 
ed as  to  entitle  the  appellant  to  a  reversaL 

[4]  There  is  no  decision,  so  tar  as  we  are 
advised,  which  holds  that,  where  a  com- 
plaint states  facts  sufficient  to  show  a  lia- 
bility at  common  law,  proof  admissible  there- 
under should  be  excluded  on  the  ground  of 
variance  merely  because  the  complaint  al- 
so alleges  that  the  railroad  company  was 
engaged  in  interstate  commerce,  and  that 
the  injured  person  was,  at  the  time  of  the 
injury,  engaged  in  work  in  aid  of  such  com- 
merce. ,  ' 

In  Kelly's  Administratrix  v.  Chesapeake  O. 
Ry.  Co.  (D.  C.)  201  Fed.  602,  the  action  was 
against  a  railroad  company  and  a  person  al- 
leged to  be  its  master  mechanic,  declaring 
against  the  former  under  the  employers'  lia- 
bility act  and  against  the  latter  under  the 
Kentucky  statute  for  wrongful  death.  The 
action  was  brought  in  the  state  court  and 
removed  to  the  federal  court  The  opinion 
was  upon  a  motion  to  remand  and  of  course 
was  based  upon  the  pleadings,  not  upon  evi- 
dence. The  court  held  that,  if  the  action 
had  been  based  solely  npon  the  employers' 
liability  act,  it  would  not  have  been  remov- 
able. It  also  held  that,  under  the  pleadings, 
the  action  as  against  the  alleged  master  me- 
chanic was  not  genuine,  but  fraudulent,  and 
that  the  case  was  therefore  the  same  as  if 
no  cause  of  action  had  been  alleged  against 
him,  but  an  action  solely  against  the  corpo- 
rate defendant.  The  cause  was  therefore 
not  removable  and  was  remanded.  No  claim 
was  either  made  or  passed  upon  that  the 
complaint  stated  any  cause  of  action  as  to 
either  defendant  at  common  law.  The  case 
has  no  application  to  the  complaint  before  ns. 

In  St  Louis,  San  Francisco  &  T.  Ry.  Co. 
V.  Seale,  229  U.  S.  156,  33  Sup.  Ct  661,  57 
L.  Ed.  1129,  the  action  was  brought  by  the 
widow  and  parents  of  the  decedent  under 
the  Texas  statute,  for  wrongful  death.  The 
case  pleaded  did  not  state  a  cause  of  action 
under  the  federal  act  because  two  of  the 
plalntlfiFs,  the  mother  and  father,  were  not 
beneficiaries  under  the  act  which  is  required 
to  be  brought  through  the  decedent's  per- 
sonal representative.  The  complaint  stated 
a  cause  of  action  only  under  the  state  stat- 
ute. The  facts  proved  showed  that  the  de- 
ceased was  employed  in  interstate  commerce, 
and  that  the  liability,  if  any,  was  under  the 
federal  employers'  liability  act  The  court, 
holding  that  the  federal  act,  where  applicable 
to  the  facts  proved,  superseded  the  state  stat- 
ute, and,  after  pointing  out  that  "the  cause 
of  action  sought  to  be  enforced  was  not  recog- 
nized at  common  law,"  used  the  following 
language:  "When  the  evidence  was  adduced 
it  developed  that  the  real  case  was  not  con- 
trolled by  the  state  statute,  but  by  the  fed- 
eral statute.    In  short,  the  case  pleaded  was 
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not  proved,  and  the  case  proved  was  not 
pleaded.  Id  that  situation  the  defendant  in- 
terposed the  objection,  grounded  on  the  fed- 
eral statute,  that  the  plalntlifs  were  not  en- 
titled  to  recover  on  the  case  proved."  Th«re 
was  a  clear  departure  in  the  facts  proved 
from  the  facts  pleaded,  and,  as  said  in  some 
of  the  cases,  "a  departure  from  law  to  law." 
The  canse  was  remanded  without  prejn'dice 
to  the  representatives  of  the  deceased  to 
proceed  under  the  federal  act  Obvionsly  the 
decision  has  no  application  either  to  the 
pleadings  or  to  the  facts  here.  In  this  case 
snffldenti  facts  were  pleaded  to  state  a  cause 
of  action  at  common  law.  The  evidence  de- 
veloped a  case  at  common  law,  bat  none 
under  the  federal  act  Viewing  the  action 
as  one  at  common  law,  there  was  no  departure 
from  the  facts  pleaded  in  the  facts  proved; 
hence  no  departure  from  law  to  law. 

In  St  Louis,  Iron  Mountain  &  Sonthem 
Ry.  Co.  V.  McWhlrter,  229  U.  S.  266,  33 
Sup.  Gt  858,  S7  I/.  Bd.  1170,  the  action,  as 
the  court  held,  was  "in  express  terms  ex- 
clusively based  upon"  the  federal  hours  of 
service  act  of  1907,  and  the  federal  employ- 
ers' liability  act  of  1908,  and  "no  nonfederal 
ground  was  either  presented  below  or  passed 
upon."  The  Supreme  Court  therefore,  of 
necessity  confined  its  decision  to  the  ques- 
tions, all  federal,  presented  by  the  record  for 
review.  Manifestly  the  case  has  no  bearing 
upon  the  questions  here  Involved. 

In  Union  Pacific  Ry.  Co.  v.  Wyler,  158 
U.  S.  285,  15  Sup.  Ct  877,  89  L.  Ed.  983, 
the  plalntlS  amended  his  complaint  from  a 
statement  of  general  negligence  to  a  state- 
ment of  negligence  under  a  Kansas  statute. 
This  was  an  unmistakable-  election  to  stand 
or  fall  by  the  statute,  and  made  a  clear  de- 
parture from  the  original  common-law  cause 
of  action.  The  court  held  that  by  pleading 
the  law  of  Kansas,  a  new  cause  of  action 
was  presented,  which  did  not  relate  back  to 
the  commencement  of  the  action,  and  gave 
the  defendant  the  right  to  plead  the  statute 
of  limitations  as  against  the  new  complaint 
We  are  unable  to  see  wherein  this  decision 
has  any  bearing  upon  the  case  here  presented. 

The  case  of  Kanton  v.  Kelly,  65  Wash.  614, 
118  Pac.  890,  121  Pac.  833,  is  also  cited  by 
the  appellant.  In  that  case,  an  action  for 
wrongful  death  was  brought  under  one  sec- 
tion of  the  statute.  It  was  tried  as  stating 
a  cause  of  action  under  that  section.  We 
merely  held  that  on  appeal  the  parties  would 
be  confined  to  the  case  made,  both  by  the 
pleadings  and  proof. 

On  the  other  hand,  the  case  of  Zachary  v. 
North  Carolina  R.  Co.,  156  N.  G.  496,  72  S.  B. 
858,  seems  to  us  to  support  the  view  taken 
by  the  trial  court  in  the  case  before  us.  In 
the  opinion,  it  seems  to  be  assumed  that  the 
facts  pleaded  were  sufiSdent  to  state  a  cause 
of  action,  either  under  the  federal  liability 
act  or  under  the  state  law.  The  court  held 
that,  under  the  facts  proved,  the  federal  act 


did  not  apply,  and  that  the  case  was  properly 
tried  under  the  state  law,  for  the  reason  that 
the  deceased,  at  the  time  he  was  killed,  was 
not  engaged  in  -any  act  of  any  kind  of  com- 
merce. He  was  on  his  way  to  his  boarding 
house  for  a  purpose  personal  to  himself. 
The  evidence  of  negligence  was  held  sufficient 
to  take  the  case  to  the  Jury  under  the  state . 
law. 

In  Jones  v.  Chesapeake  &  O.  Ry.  Co.  (KyJ 
149  S.  W.  951,  the  complaint  as  In  the  case 
before  us,  stated  facts  sufficient  to  constitute 
a  cause  of  action  for  n^llgence  at  common 
law,  and  also  added  the  allegations  necessary 
to  recovery  under  the  federal  liability  act  of 
1908.  The  lower  conrt  held  that  the  plain- 
tiff, by  his  evidence,  failed  to  establish  a 
cause  of  action  nnder  the  federal  statute, 
and  dismissed  the  action.  On  appeal,  the 
Supreme  Court  of  Kentucky,  after  holding 
that  the  evidence  was  sufficient  to  Invoke 
the  protection  of  the  federal  statute.  In  that 
the  plalntUT  was  employed  by  an  interstate 
carrier  in  interstate  commerce  as  a  track 
walker,  in  the  care  of  tracks  used  in  such 
commerce,  said:  "In  addition  to  what  we 
have  said,  appellant  wv  entitled  to  have  his 
case  submitted  to  the  Jury  upon  the  Idea  that 
he  was  entitled  to  recover  at  common  law,,  if 
his  boss  was  guilty  of  gross  negligence  in 
having  the  rail  shoved  without  first  receiv- 
ing notice  from  appellant  that  he  was  ready 
for  It  to  be  shoved.  This  court  has  often  de- 
cided, under  such  state  of  facts,  that  the  in- 
jured party  was  entitled  to  recover.  The 
act  referred  to  did  not  repeal  the  common 
law  as  applicable  to  Lewis  county.  It  at 
most  only  superseded  that  law ;  therefore, 
when  appellant  brought  his  action  under  the 
congressional  act  and  the  lower  court  deter- 
mined that  his  evidence  did  not  show  him  to 
be  entitled  to  recover  under  that  act  he  was 
then  entitled  to  have  bis  case  submitted  un- 
der the  common  law." 

Obviously  if,  as  held  in  the  last-quoted  de- 
cision, the  federal  act  did  not  repeal,  but 
only  superseded,  the  common  law  in  a  prop- 
er case,  then  in  a  case  such  as  that  here 
presented,  where  both  the  complaint  and 
proof  showed  that  the  appellant  was  not  at 
the  time  of  his  Injury,  engaged  in  any  act 
connected  with  interstate  commerce,  but  did 
state  facts  sufficient  to  show  a  right  of  re- 
covery under  the  common  law,  it  would  have 
been  positive  error  not  to  submit  the  case  to 
the  jury  upon  that  theory. 

[S]  We  are  not  impressed  by  the  further 
contention  that  the  fact  that  the  evidence 
showed,  contrary  to  the  allegations  of  the 
complaint  that  the  respondent  was,  at  the 
time  of  the  Injury,  not  in  the  employ  of  the 
appellant  but  a  mere  licensee,  was  a  fatal 
variance.  The  complaint  alleged  the  facts, 
and  the  allegation  that,  at  the  time,  the  re- 
spondent was  in  the  appellant's  service  was 
a  mere  mistaken  conclusion.  The  variance 
between  pleading  and  proof  was  not  such. 
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wben  all  the  allegations  are  considered,  as  to 
constitute  surprise  reasonably  entitling  the 
appellant  to  a  new  trial,  much  less  to  a  dis- 
missal. 

2.  Nor  do  we  think  the  court  erred  In  re- 
fusing to  instruct  the  jury  tliat  the  respond- 
ent and  engineer  were  fellow  serrants  at  the 
'  time  of  the  accident,  and  that,  if  the  respond- 
ent was  injured  through  the  engineer's  negli- 
gence, the  appellant  would  not  be  liable.  The 
appellant  contends  that,  under  the  facts  of 
this  case,  the  respondent  was  still  in  the  em- 
ploy of  the  railroad  company.  It  is  obvious 
that,  if  he  was  not,  he  could  not  have  been 
a  fellow  servant  of  the  engineer,  who  was  in 
such  employ.  The  case  seems  to  us  to  fall 
squarely  within  the  rule  announced  in  Peter- 
son T.  Seattle  Traction  Co.,  23  Wash.  615, 
633,  63  Pac.  539,  545,  53  Ia  B.  A.  586,  where 
this  court  said:  "We  think  that,  when  the 
respondent  had  ceased  his  day's  work  at 
track  laying,  he  was  not  in  the  employ  or 
under  the  control  of  the  appellant  until  he 
again  resumed  track  laying  under  the  sn- 
I)erlntendency  of  Under,  the  foreman  of  the 
track  gang.  Llnder  certainly  had  no  control 
over  the  respondent  while  going  to  and  from 
his  work,  and  the  respondent  was  not  under 
any  obligation  to  go  to  and  from  bis  work 
of  track  laying  on  the  cars  of  the  appellant 
At  6  o'clock  his  day's  work  ended.  He  had 
no  rights  and  no  privileges  on  tliat  car,  other 
than  or  different  from  those  of  any  other 
passenger.  He  was  not  required  to  perform 
services  on  the  car.  He  was  under  the  con- 
trol of  the  conductor  of  the  car,  and  not  of 
his  own  foreman,  just  as  any  other  passenger 
of  the  car." 

[6]  The  evidence  here  shows  that  the  re- 
spondent's day's  work  ended  when  he  ceased 
his  lat)ors  at  the  pit  at  6  o'clock.  After  that 
be  was  at  liberty  to  proceed  to  his  home  in 
any  manner  he  saw  fit  He  was  no  longer 
under  the  control  or  direction  of  the  appel- 
lant' or  any  of  its  employes  or  agents.  The 
mere  fact  that  he  was  permitted,  If  he  so  de- 
sired, to  ride  upon  the  engine  to  a  place 
near  his  home  did  not  prolong  his  hours  of 
service  or  make  him  a  fellow  servant  of 
the  engineer.  Moronen  v.  McDonnell  (Mich.) 
143  N.  W.  8;  Dickinson  v.  West  End  St  Ry. 
Co.,  177  Mass.  365,  59  N.  E.  60,  52  L.  R.  A. 
826,  83  Am.  St  Rep.  284 ;  Fletcher  v.  Balti- 
more &  P.  R.  Co.,  168  U.  S.  135,  18  Sup.  Ct 
35,  42  L.  Ed.  411 ;  Stone- Webster  Engineering 
Corporation  v.  Collins,  199  Fed.  581,  118  C. 
C.  A.  55. 

The  case  of  Dlshon  v.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  (C.  C)  126  Fed.  194,  chiefly  re- 
lied upon  bj  the  appellant,  is  based  upon 
the  broad  principle  that  the  assumption  of 
risk:  of  negligence  of  a  fellow  servant  Is  as 
broad  as  the  scope  of  action  on  the  servant's 
part  required  or  authorized  by  his  contract 
of  service,  and  on  the  assumed  fact  that  the 
servant,  injured  while  passing  between  cars 
In  a  passage  left  open  for  the  purpose,  was 


doing  a  thing  contemplated  as  a  right,  not 
a  mere  license,  by  his  contract  of  employ- 
ment He  was  using  the  mode  of  Ingreas 
and  egress  provided  by  the  company  for  the 
use  of  the  employes  In  connection  with  the 
section  house.  In  the  case  before  us,  the 
evidence  shows  that  the  resiKindent  had  no 
right,  under  his  contract,  to  ride  upon  the 
engine.  Every  particle  of  evidence  touchins 
the  subject  points  to  the  conclusion  tliat  his 
work  for  the  day  and  his  contractual  right 
to  be  upon  the  appellant's  premises  ceased 
with  his  day's  work  at  the  pit.  After  that 
he  was  there  by  sutTerance,  and  was  merely 
permitted  to  ride  home  upon  the  engine. 
While  there  are  many  authorities  which  use 
language  broad  enough  to  sustain  the  appel- 
lant's contention,  we  believe  that,  so  far  as 
the  decisions  are  reducible  to  any  logical, 
coherent,  harmonizing  principle,  it  is  that 
laid  down  in  the  Dlshon  Case,  which  we 
think  inapplicable  here.  Louisville  &  N.  R. 
Co.  V.  Stuber,  108  Fed.  934,  48  C.  C.  A.  149, 
54  L.  R.  A.  696 ;  Olson  v.  Andrews,  168  Mass. 
261,  47  N.  E.  90;  Boldt  v.  New  Tork  Central 
B.  Co.,  18  N.  X.  432;  Ewald  v.  Chicago  &  N. 
W.  By.  Co.,  70  Wis.  420,  36  N.  W.  12,  S91, 

5  Am.  St  Bep.  178;  Lamphere  v.  Oregon  B. 

6  Nav.  Co.,  196  Fed.  336,  116  C.  C.  A.  156. 
Upon  the  principle  announced  in  that  case, 
thai  the  scope  of  respondent's  action  required 
by  his  contract  of  service  determines  the  coa- 
tlnuance  or  noncontinuance  of  the  relation 
of  master  and  servant  after  working  hours, 
we  hold  that  the  relation  in  the  case  before 
us  ceased  when  the  respondent  had  finished 
his  day's  work. 

The  case  of  Horton  v.  Oregon-Washington 
B.  &  Nav.  Co.,  72  Wash.  503,  130  Paa  897, 
has  no  application.  We  there  said:  "The 
deceased  was  going  to  the  pumping  station 
by  the  means  supplied  by  the  master.  He 
was  performing  a  necessary  part  of  bis  em- 
ployment in  the  manner  contemplated  by  the 
master."  That  case  falls  within  the  rule 
announced  In  the  Dlshon  Case,  but  is  wide 
of  the  case  here  presented. 

[7]  3.  The  admission  in  evidence  of  ap 
pellant's  rule  No.  171,  prescribing  the  duties 
of  work  train  conductors  as  to  safety  of 
employes  on  such  trains,  was.  of  course,  im- 
properly admitted,  but  it  does  not  follow 
that  its  admission  was  prejudicial. 

[8]  The  court  Instructed  the  jury  to  the 
effect  that,  by  the  respondent's  own  evidence, 
the  appellant  owed  him  no  duty  to  transport 
him  from  his  work  to  his  home  in  Ceutralia, 
or  to  provide  him  with  a  caboose  or  other 
conveyance  upon  which  to  ride;  that  if  the 
jury  found  that  he  was  riding  on  the  pilot 
or  cow  catcher  of  the  engine,  and  did  so  by 
the  consent  or  invitation  of  the  appellant, 
he  was,  at  best,  but  a  licensee  and  assumed 
all  the  risks  incident  to  riding  thereon ;  and 
that  the  respondent  could  only  be  held  liable 
for  his  injury  in  case  the  jury  further  found 
that  those  in  charge  of  the  train  were  guilty 
of  some  positive  act  of  negligence  causing 
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tbe  Injurv.  Other  Instructions  were  gtven 
limiting  the  right  of  recovery  to  a  finding  of 
positive  negligence  in  the  operation  of  the 
engine,  caosing  the .  injury.  It  is  obvious 
that,  under  these  instructions,  the  admission 
of  the  rule  In  evidence  could  not  have  been 
prejudicial.  The  things  therein  stated  were 
clearly  eliminated  by  these  instructions  from 
the  consideration  of  the  Jury. 

[•]  4.  Finally  It  Is  contended  that  a  new 
trial  should  have  been  granted  because  of 
excessive  verdict  The  evidence  shows  that 
the  large  bone  of  plaintiff's  wrist  was  bro- 
ken; that  at  the  time  of  the  trial  there  was 
a  marked  limitation  of  motion,  amounting, 
in  the  up  and  down  motion,  to  about  26  per 
cent  short  of  normal,  and,  in  the  rotary  mo- 
tion, to  about  SO  per  cent  from  normaL  The 
only  medical  testimony  offered  was  to  the 
effect  that  the  injury  was  probably  perma- 
nent, and  there  was  little  prospect  that  the 
then  condition  of  the  wrist  would  improve.' 
The  plaintiff  testified  that  because  of  his  in- 
Jury,  he  was  out  of  work  for  four  months; 
that  he  Is  unable  to  do  heavy  work ;  that  he 
has  suffered  a  great  deal;  and  that,  when 
the  weather  is  cold,  his  arm  aches  continual- 
ly. While  the  verdict  seems  to  us  a  large 
one,  we  cannot  say,  from  the  evidence,  that 
it  is  so  large  as  to  Indicate  that  the  Jury 
were  controlled  by  passion  or  prejudice.  In 
the  recent  case  of  Freebury  v.  Chicago,  Mil- 
waukee &  P.  S.  Ry.  Co.,  137  Pac.  1044,  we 
said:  "Where  the  evidence  as  to  the  extent 
of  the  injuries  Is  conflicting,  and  there  Is 
substantial  testimony  \^hich  sustains  the 
amount  of  the  verdict,  the  finding  of  the  Jury 
must  control.  If  the  verdict  is  not  sustained 
by  substantial  evidence,  then  a  reduction  of 
the  amount  thereof  will  be  ordered,  or  a 
new  trial  granted."  Under  the  rule  there 
announced,  we  would  not  be  warranted  in  re- 
versing the  Judgment  or  in  reducing  the 
amount  of  recovery. 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  GOSB,  CHADWICK, 
and  MAIN,  JJ.,  concur. 


(26  Idabo,  41t) 

McLBAN  V.  HATDEN  CREEK  MINING  & 
MILLING  CO. 

(Supreme  Court  of  Idaho.    Jan.  16,  1914.) 

1.   COBPOBATIONS    (J    308*)— COMPEHSATION    OF 
•  SUPEBINTENDENT — BT-LaWS. 

Where  the  by-laws  of  a  corpoTation  provide 
that  tiie  compeDsation  of  the  officers  of  a  cor- 

S oration,  including  its  superintendent,  shall  be 
zed  by  the  trustees  or  board  of  directors,  and 
the  trustees  or  board  of  directors  fail  to  fix 
•neb  salary,  and  the  superintendent  is  an  officer 
of  the  corporation  and  a  member  of  the  l>oard 
of  directors,  and  he  foils  or  neglects  to  have  the 
board  fii  his  compensation  as  superintendent, 
and  presents  no  claim  therefor  for  eight  years, 
and  where  he  is  paid  at  the  rate  of  $4  per  day 
for  all  work  that  he  does  for  the  corporation. 


held,  that  he  is  not  entitled  under  the  eridenM 
in  this  case  to  any  further  compensation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  1334-1349;    Dec.  Dig.  f  308.*1 
2.  Corporations  (|  808*)— Compkwsation  or 

SUPEBINTENOTNT— BT-LaWB. 

Held,  that  the  evidence  is  not  sufficient  to 
support   the  verdict 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  St  1334-1349 ;   Dec.  Dig.  S  308.*] 

Ailsbie,  O.  J.,  dissenting  in  part  .  'J' 

Appeal  from  District  Court,  Kootenai 
County;  R.  N.  Dunn,  Judge. 

Action  by  C.  H.  McLean  against  the  Bay- 
den  Creek  liIiniDg  &  Milling  Company,  a  cor- 
poration, to  recover  compensation  as  superin- 
tendent for  conducting  the  business  of  a 
mining  corporation.  From  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

K  N.  La  Veine,  of  Coenr  d'Alene,  and  Voor- 
hees  &  Canfleld,  of  Spokane,  Wash.,  for  ap- 
pellant McFarland  &  McFarland,  of  Coeur 
d'Alene,  for  respondent 

SULLIVAN,  J.  The  plaintiff,  who  is  re- 
spondent here,  brought  this  action  against 
the  appellant  corporation  to  recover  the  sum 
of  $14,371  upon  two  separate  causes  of  ac- 
tion. The  first  cause  of  action  was  to  recov- 
er 111,900,  alleged  to  be  due  respondent  for 
services  performed  for  the  appellant  at  its 
special  instance  and  request,  as  superintend- 
ent and  general  manager  of  its  mines,  for  a 
period  of  eight  years,  from  October  1,  1904, 
to  October  1,  1912;  and  It  Is  alleged  that 
said  services  were  worth  $150  per  month, 
and  that  no  part  thereof  had  been  paid  ex- 
cept the  sum  of  $2,500.  The  second  cause  of 
action  was  for  various  sums  of  money  alleg- 
ed to  have  been  paid  out  by  the  respondent 
on  behalf  of  the  appellant  corporation.  On 
the  trial,  the  second  cause  of  action  was 
withdrawn  from  the  Jury  by  the  court  The 
cause  was  tried  and  verdict  was  found,  and 
Judgment  thereon  entered  in  favor  of  re- 
spondent for  $3,500  on  said  first  cause  of 
action.  This  appeal  is  from  the  Judgment 
and  an  order  denying  a  new  trial.  Numer- 
ous errors  are' assigned,  22  in  number. 

[1,2]  It  appears  from  the  record  that  the 
respondent  in  1904  was  the  owner  of  a  one- 
third  Interest  In  four  certain  mining  claims, 
known  as  the  "Spokane,"  "M.  &  M.,"  "Mam- 
moth," and  "Homestake,"  situated  in  Koo- 
tenai county,  Idaho,  and  had  an  option  for 
the  purchase  of  the  other  two-thirds  Interest 
in  said  mining  claims  at  the  price  of  $8,000. 
On  October  4,  1904,  the  respondent  and  one 
F^tzsimmons,  residing  in  the  state  of  Idaho, 
and  three  other  persons  living  In  the  state 
of  Iowa,  formed  the  defendant  corporation, 
and  the  respondent  conveyed  to  it  his  one- 
third  interest  In  said  mining  claims,  and  the 
other  Incorporators  agreed  to  finance  the  cor- 
poration. The  amount  of  capital  stock  of 
said  corporation  was  $1,000,000  divided  into 


•For  other  cum  sm  same  topic  and  section  NtJHBBR  in  Deo.  Dig.  A  Am.  Dig.  Ksjr-No.  Series  ft  Rep'r  IndcaM 
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1,000,000  shares  of  the  par  Talne  of  $1  each. 
McLean,  the  respondent,  as  appears  from  the 
articles  of  Incorporation,  subscribed  for  400,- 
000  of  said  shares,  and  the  other  four  In- 
corporators for  60,000  shares  each.  Said  ar- 
ticles 6t  Incorporation  provided  for  the  elec- 
tion of  officers  of  said  corporation  to  consist 
of  a  president,  vice  president,  and  secretary, 
treasnrer  and  superintendent  The  ninth  sec- 
tion of  the  by-laws  provides  as  follows: 
"The  compensation  of  all  o£Qcers  of  the  com- 
pany. Including  superintendent,  shall  be  fixed 
by  the  trustees,  and  they  shall  hold  their 
office  during  the  pleasure  of  the  board.  The 
compensation  of  all  other  employes  shall  be 
fixed  by  the  superintendent,  unless  otherwise 
ordered  by  the  board  of  trustees." 

▲t  the  first  meeting  of  the  board  of  trus- 
tees, one  B.  L.  EHtzslmmons,  a  resident  of  the 
state  of  Iowa,  was  elected  president;  the 
respondent,  McLean,  vice  president;  F.  J. 
Bray,  residing  In  Iowa,  secretary ;  and  G.  L. 
Fltzslmmons,  residing  at  Rathdrum,  Idaho, 
treasurer.  The  respondent  continued  as  vice 
president  of  said  corporation  until  1906,  when 
he  was  elected  president  of  the  corporation. 
At  all  times  after  the  organization  of  the 
corporation,  and  down  to  the  year  1906,  the 
president  and  secretary  of  the  corporation 
resided  in  the  state  of  Iowa  and  were  absent 
from  Idaho,  and  the  respondent,  McLean, 
^as  in  active  and  actual  control  of  the  cor- 
poration's property  and  business  in  Idaho. 
He  continued  to  be  president  of  the  corpora- 
tion until  about  July  15,  1911,  when  he  be- 
came, and  now  is,  vice  president  of  said  cor- 
poration. 

In  the  yekr  1908  the  respondent  brought  an 
action  against  said  Fltzslmmons,  Bray,  and 
other  stockholders  for  the  cancellation  of 
stock  held  by  them  In  said  corporation,  and 
procured  a  decree  of  cancellation  wlilch  can- 
celed all  of  the  stoclE  held  by  them.  The  per- 
sons who  held  said  stock,  or  a  part  of  them, 
were  directors  of  said  corporation,  and  it 
does  not  appear  in  the  record  whether  after 
the  cancellation  of  their  stock  there  was  a 
meeting  of  said  corporation  to  elect  other 
directors  in  their  place,  nor  does  it  show 
that  any  directors  were  ever  elected  or  a 
meeting  of  the  stockholders  ever  had,  and  it 
nowhere  appears  that  the  first  board  of  di- 
rectors ever  fixed  the  salary  of  the  superin- 
tendent This  would  indicate,  and  the  record 
shows,  that  after  said  decree  of  cancellation 
McLean  held  nearly  if  not  all  of  the  stock 
of  said  corporation  and  sought  to  Induce 
others  to  join  him  therein. 

After  the  decree  was  obtained  canceling 
the  stock  of  certain  stockholders  in  1908,  re- 
spondent, McLean,  entered  into  negotiations 
with  Roderick  McKlnzle,  now  deceased,  and 
W.  A.  McKlnzle,  who  were  the  owners  of  the 
other  two-thirds  interest  in  said  mining 
claims,  and  one  C.  L.  McKlnzle,  for  the  fur- 
ther operation  and  development  of  said  min- 
ing claims,  and  it  was  agreed  that  the  re- 


spondent should  cancel  the  option  held  by 
him  on  said  two-thirds  interest  in  said  min- 
ing claims  owned  by  the  McKlnzies,  and  that 
they  should  convey  said  two-thirds  Interest 
to  the  corporation  and  furnish  certain  money 
for  prospecting  and  development  work  on 
said  claims  in  consideration  of  the  Issuance 
to  the  said  McKlnzies  of  certain  shares  of 
said  capital  stock.  Said  C.  L.  McKlnzle  had 
not  been  Interested  in  said  mining  claims  or 
in  said  corporation  up  to  that  time,  1908. 
On  the  trial,  C.  L.  and  W.  A.  McKlnzle  tes- 
tified that  before  making  said  agreement 
they  asked  the  respondent  If  the  corporation 
then  owed  any  Indebtedness,  to  which  the 
respondent  replied  that  It  did  not  The  Mc- 
Klnzies also  testified  that  they  would  not 
have  conveyed  their  two-thirds  interest  in 
said  claims  to  said  corporation  had  they 
known  that  there  was  any  indebtedness 
against  it 

•  W.  A.  McKlnzle  testified  as  follows:  "Q. 
I  Just  want  to  know  what  he  said  and  what 
was  said  to  him  and  what  did  you  reply? 
A.  McLean  told  us  it  was  free  from  all  and 
any  debt.  Q.  Was  that  one  of  the  considera- 
tions upon  which  you  went  into  it?  A.  That 
is  the  reason  we  went  in.  We  would  not 
have  went  in  unless  it  was  free  from  any 
and  all  Incumbrances.  Q.  Did  you  tell  him 
so  at  tliat  time  in  that  conversation?  A. 
Tes,  sir.  Q.  Was  there  any  arrangement 
made  at  that  time  or  agreement  concerning 
future  work  by  Mr.  McLean  on  this  pros- 
pect? A.  It  was  agfeed  that  any  work  that 
he  would  do  there  he  would  get  $4  a  day 
for  the  actual  time  he  put  in.  Q^  Did  he 
make  any  statement  as  to  what  the  old 
company  had  been  paying  him?  A.  He  did, 
yes.  Q.  What  did  he  say  they  had  been 
paying  him?  A.  Four  dollars  a  day  for  his 
actual  time."  Two  or  three  other  witnesses 
testified  substantially  to  the  same  state  of 
facts. 

C.  L.  McKlnzle  testified  as  follows:  "Mr. 
McLean,  as  an  Inducement  for  me  to  go  in, 
guaranteed  that  the  company  was  free  from 
all  incumbrances,  debts,  or  Judgments  what- 
soever. That  is  one  of  the  conditions  on 
which  I   agreed  to   go  into  the  company. 

•  *  •  When  we  got  down  to  the  details 
of  my  going  In  after  McLean  had  said  there 
were  no  claims  of  debts  against  the  company, 
I  says,  'Now,  as  I  am  going  to  put  up  most 
of  the  money,  what  about  wages?*  I  asked 
him  what  he  got  from  the  old  company; 
he  said  they  had  paid  him  $4  a  day  for  such 
time  as  he  had  worked  there.  I  says,  'Will 
you  go  to  work,  when  we  get  ready  to  oper-. 
ate,  under  the  same  conditions?'  and  it  was 
agreed  to  by  us  that  he  would  get  $4  a  day. 

•  *  *  He  said  that  was  satisfactory,  and 
agreed  to  it  that  he  would  get  $4  a  day 
for  such  days  as  he  worked.  I  was  to  fur- 
nish the  money,  and  he  was  to  go  out  and 
take  charge  of  the  mine  as  foreman  at  $4  a 
day."    Said  agreement  was  not  la  writing. 


Digitized  by  V^OOQ IC 


Idaho) 


MoLEAN  ▼.  HAYDEN  CHEEK  MINING  &  MILLING  CO. 


333 


McLean  testified  as  follows:  "Q.  Did  you 
tell  either  of  the  McKlnzles  that  there  was 
no  indebtedness  against  the  property?  A. 
I  told  them  there  was  no  outside  indebtedness 
against  the  property.  Q.  Did  you  tell  them 
there  was  no  indebtedness  against  the  com- 
pany? A.  No,  sir.  Q.  Did  you  at  any  time 
tell  either  of  them  that  there  was  no  in- 
debtedness against  the  property?  A.  No, 
sir,  not  that  I  remember  ot  I  told  them 
there  was  no  outside  Indebtedness,  outside 
of  myself."  But  he  did  not  teU  them  the 
amount  he  claimed.  McLean  admits  that  he 
told  them  there  was  no  outside  indebted- 
ness against  the  "property,"  but  that  he 
did  not  tell  them  there  was  no  indebtedness 
against  the  "company."  This  Is  clearly  a 
quibble  on  the  pairt  of  this  respondent.  He 
Imew  that  the  McKlnzles  wanted  to  Icnow 
whether  there  was  any  indebtedness  for 
which  the  corporation  could  t>e  held.  Is  it 
reasonable  to  suppose  that  the  McKlnzles 
would  have  conveyed  their  two-thirds  interest 
in  said  mining  claims  to  this  corporation 
with  a  large  amount  of  indebtedness  hang- 
ing over  It?  The  record  shows  that  they 
were  careful  business  men,  and  they  tes- 
tlfled  that  they  would  not  have  done  so. 

Mr.  Quay  also  testified  that  McLean  told 
him  before  he  entered  into  the  contract  for 
the  development  of  said  claims  that  the  cor- 
poration did  not  owe  a  dollar.  Quay  had 
entered  Into  a  contract  for  the  develop- 
ment and  purchase  of  said  mines,  or  the  con- 
trolling Interest  In  the  capital  stock,  and  It 
Is  Improbable  that  he  would  have  entered 
into  an  agreement  to  expend  a  large  amount 
of  money  In  the  development  of  said  mining 
claims  with  a  large  debt  against  it  There 
were  three  witnesses  who  testified  positive 
ly  that  the  respondent  told  them  that  there 
was  no  indebtedness  against  the  corpora- 
tion, and  respondent  admits  that  he  told 
them  there  was  no  Indebtedness  against  the 
property,  when,  as  a  matter  of  law,  such  a 
claim  against  the  corporation  must  be  satisfied 
out  of  Its  property.  It  is  clear  from  the  tes- 
timony that  the  McKlnzles  would  not  have 
advanced  money  or  taken  any  part  In  the 
development  of  said  mining  dalms,  nor  con- 
veyed to  It  their  two-thirds  interest,  had  they 
known  that  the  respondent  wag  claiming  a 
large  amount  due  him  from  said  corporation. 
At  that  time  the  corporation  only  held  title 
to  one-third  interest  In  said  mining  claims 
that  the  respondent  had  conveyed  to  it, 
and  it  seems  almost  incredible  that  the  Mc- 
Klnzles would  have  conveyed  to  said  cor- 
poration their  two-thirds  interest  and  thus 
make  their  interests  liable  for  the  payment 
of  a  large  amount  of  Indebtedness  that  had 
in  no  manner  been  created  by  them  and 
which  they  were  under  no  obligations  to  pay. 

There  was  but  very  little  machinery  of 
any  Idnd  upon  said  mining  claims,  and  the 
record  fails  to  show  that  there  was  any 
necessity  for  a  superintendent  to  care  for 


or  look  after  the  property  of  said  corpora- 
tion when  it  was  not  in  operation,  and  It 
is  a  weU-known  fact  that  superintendents 
are  not  employed  In  addition  to  foremen, 
where  the  development  of  mining  claims  is 
carried  on  in  a  small  way,  as  was  done  in 
this  case,'  where  they  kept  not  more  than 
from  one  to  four  men  employed,  and  that  dur- 
ing only  a  very  few  montiis  in  each  year. 
All  of  these  facts  go  to  show  that  it  was 
not  the  Intention  of  said  corporation  to  em- 
ploy a  superintendent  at  $150  a  month  for 
eight  years,  or  for  any  length  of  time,  re- 
quiring more  money  for  the  payment  of  his 
salary  than  the  McKlnzles  asked  for  their 
two-thirds  interest  In  said  mining  claims, 
to  wit,  $8,000. 

It  was  under  a  contract  of  employment 
made  by  the  board  of  directors  In  1904  that 
McLean  claims  this  compensation.  In  1908 
he  procured  a  cancellation  of  the  stock  held 
by  three  Iowa  directors,  and  they  were  thus 
deprived  of  their  ofllce  as  directors.  Then 
he  began  negotiations  with  the  McKlnzles 
to  get  them  interested  in  his  corporation, 
and  it  is  not  claimed  that  after  the  McKln- 
zles became  Interested  in  said  corporation 
that  the  board  of  directors  employed  him 
in  any  manner  to  act  as  superintendent  for 
the  corporation.  His  entire  claim  for  com- 
pensation is  based  on  an  alleged  contract 
with  the  directors,  made  in  1904.  There  was 
virtually  a  reorganization  of  the  company  in 
1908  brought  about  through  the  efforts  of  Mc- 
Lean, and  the  McKlnzles  were  induced  by 
him  to  convey  their  two-thirds  Interest  in 
said  mining  claims  to  said  corporation  and 
tike  stock  therein  upon  the  representation 
of  McLean  that  there  was  no  indebtedness 
against  said  corporation.  The  McKlnzles 
continued  to  develop  said  mining  claims  to  a 
limited  extent  from  1908  until  July  15,  1911; 
and  during  said  time  McLean  never  present- 
ed his  claim  for  services  as  superintendent 
to  the  said  McKlnzles  or  to  the  corporation, 
but  did  present  his  claim  monthly  for  $4  a 
day  as  foreman  for  every  day  that  he  worked 
upon  the  mines,  which  claims  were  paid  by 
the  McKlnzles. 

The  McKlnzles  evidently  bad  not  made  a 
success  in  the  development  of  said  mining 
claims,  or  had  not  placed  them  upon  a  pay- 
ing basis,  and  In  July,  1911,  said  corporation 
entered  Into  a  contract  for  the  development 
and  sale  of  said  mining  claims  to  one  Octave 
Guay,  which  contract  was  signed  by  Mc- 
Lean, as  president  of  the  corporation.  Under 
that  contract,  Guay  became  president  of  the 
corporation,  and  the  respondent  became  vice 
president,  and  Guay  assumed  active  control 
of  said  corporation's  business.  The  respond- 
ent worked  for  tdm  for  about  three  months, 
and,  following  some  personal  difilcultles  be- 
tween Guay  and  respondent,  respondent  was 
discharged  and  not  permitted  to  work  1l 
said  mines,  whereupon  he  brought  this  ac 
tlon,  claiming  compoisation  by  way  ot  sal- 
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ary  as  superintendent  of  said  corporation's 
mining  claims  from  the  1st  of  October,  1904, 
until  the  1st  of  October,  1912,  claiming  for 
sucli  services  $11,900.  During  those  eight 
years  respondent  had  not  presented  his  claim 
for  services  as  superintendent  to  said  cor- 
poration, neither  to  the  former  nor  to  the 
later  directors,  bat  did  present  many  claims 
monthly  for  his  worlc  on  said  mines  at  the 
rate  of  $4  per  day,  which  were  paid  by  the 
appellant  corporation,  while  other  miners 
were  paid  only  $3.50  per  day. 

The  respondent  testified  as  follows:  "Q. 
Did  you  ever  mention  to  anybody  connected 
with  this  corporation,  to  the  McKlnzies  or 
either  of  them,  or  to  Mr.  Guay  or  anybody 
else,  the  fact  of  your  claiming  compensation 
a's  superintendent  prior  to  the  time  you 
commenced  this  action?  A.  Tes,  I  think  I 
told  W.  A.  McKlnzie,  one  day  when  we  were 
talking  about  It,  after  things  got  straight- 
ened out  to  go  r^ght  I  expected  to  claim  $5 
there  for  work.  Q.  You  told  him  that  when? 
A.  About  a  year  ago.  Q.  Since  you  and 
Ouay  had  some  difficulty,  was  it  not — since 
you  became  dlssatlsfled  with  Guay?  A.  I 
don't  know;  I  am  not  positive  whether  a 
year  ago,  or  Just  about  the  time  we  were 
making  the  deal  with  Guay.  Q.  So  that 
from  the  year  1904  until  the  year  1911  you 
never  mentioned  to  anybody  the  fact  that 
you  were  expecting  to  be  compensated  for 
your  services  as  superintendent,  never  men- 
tioned it  to  any  of  the  trustees  or  parties 
connected  with  the  corporation,  did  you?  A. 
I  don't  think  I  liad  been  talking  to  them — no. 
I  don't  think  I  had  talked  to  them  about 
any  compensation  at  all.  Q.  Did  not  present 
any  claim  for  compensation?  A.  Probably  I 
didn't.  Probably  I  would  not  to  this  day,  If 
everything  had  been  done  right  by  the  com- 
pany." 

The  evidence  of  respondent,  taken  In  con- 
nection with  the  fact  that  at  the  time  the 
McKenzies  consented  to  go  into  said  corpo- 
ration and  convey  to  it  their  two-thirds  in- 
terest in  said  mining  claims  in  1908,  is  to 
the  efFect  that  there  was  no  indebtedness 
against  said  corporation  at  that  time,  and 
that  the  respondent  for  eight  years  never 
presented  any  claim  to  said  corporation  for 
his  services  as  superintendent  almost  con- 
clusively establishes  the  fact  that  this  claim 
for  compensation  for  services  was  an  after- 
thought and  deserves  very  little  considera- 
tion; and  the  further  fact  of  the  respondent's 
being  president  and  vice  president  of  said 
corporation  during  all  those  eight  years  and 
presumed  to  be  familiar  with  the  by-laws  of 
said  corporation,  which  provide  that  com- 
pensation of  the  superintendent  should  be 
fixed  by  the  trustees,  and  the  further  fact 
that  he  never  requested  the  trustees  to  fix 
such  salary  are  signiScant,  to  say  the  least. 
The  respondent  also  testified  that  the  matter 
of  fixing  such-  salary  had  never  been  men- 
tioned by  blm  to  the  board  from  the  time  of 


his  selection  as  superintendent  until  the  time 
of  this  trial,  and  that  no  action  thereon  had 
been  taken  by  the  corporation.  In  such  cases, 
the  rule  of  law  Is  clear  that,  where  parties 
making  a  contract  providing  that  some  per- 
sons shall  fix  some  term  thereof,  namely,  the 
compensation,  any  action  upon  such  contract 
is  premature  until  it  is  shown  that  the 
application  had  been  nuide  to  have  the  com- 
pensation fixed,  and  such  application  Imd 
been  refused.  Chapman  v.  Ferguson,  152 
Mo.  App.  84,  132  S.  W.  284,  and  authorities 
there  cited. 

Summing  up  the  testimony  of  respondent 
as  admitted  on  the  trial,  and  viewing  it  in 
the  most  liberal  aspect,  It  is  to  the  effect 
that  he  was  elected  to  the  office  of  super- 
intendent by  the  trustees  or  directors;  that 
no  salary  for  such  office  was  fixed  by  said 
board;  that  under  the  by-laws  the  salary 
must  be  fixed  by  the  board  before  it  can 
become  an  obligation  of  the  corxwration ; 
that  no  application  was  made  by  the  re- 
spondent for  the  fixing  of  such  salary;  ttiat 
the  office  of  superintendent,  under  the  ar- 
ticles of  incorporation  and  by-laws,  was  ex- 
actly parallel  with  the  offices  of  president 
and  vice  president;  and  that  the  respond- 
ent had  no  expectation  of  collecting  a  sal- 
ai-y  as  superintendent  until  after  bis  trouble 
with  Guay. 

Upon  that  state  of  facts,  the  presumption 
clearly  arises  that  tUs  claim  for  services 
was  an  afterthought  upon  the  part  of're- 
spondent  The  trial  court  permitted  a  re- 
covery to  be  had  upon  the  theory  that  as- 
sumpsit would  lie  because  of  the  benefit  re- 
ceived by  the  appellant  from  the  services 
performed  by  the  respondent,  and  gave  in- 
structions to  the  Jury  along  that  line,  and  re- 
fused to  give  certain  instructions  requested 
by  appellant,  claimed  to  be  applicable  thereto 
from  the  appellant's  point  of  view. 

The  respondent  does  not  claim  that  a  new 
contract  was  entered  into  after  the  agree- 
ment for  the  working  of  said  mines  had  been 
entered  into  between  the  McKlnzies  and 
himself  in  1908,  but  relies  on  his  employment 
or  appointment  as  superintendent  in  1904. 
He  seeks  to  bind  the  McKlnzies  by  a  con- 
tract that  they  had  no  part  in  making,  and 
one  that  had  no  force  and  effect  after  the 
new  contract  was  entered  into  for  the  work- 
ing of  said  mining  claims  In  1908,  and  re- 
spondent offers  no  excuse  whatever  for  not 
presenting  Us  claim  for  such  services  for  a 
period  of  eight  years,  but  admits  that  he  did 
not  present  any  such  claim,  and  probably 
would  not  have  done  so  if  he  had  not  had 
trouble  with  Guay  and  been  discharged  by 
him  as  an  employe  Tills  cause  of  action  Is 
based  on  a  contract  alleged  to  have  been  en- 
tered Into  In  1904,  and  not  on  a  contract 
entered  into  In  1908,  the  date  when  the  Mc- 
Klnzies became  interested  In  said  corpora- 
tion, and  the  appellants  cannot  be  held  liable 
upon  a  contract  entered  Into  in  1808,  unless 
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tbe  court  mak^s  a  contract  for  the  parties, 
for  tbe  reason  no  aacb  contract  was  entered 
Into  in  1908,  and  the  respondent  does  not 
rely  upon  a  contract  made  In  1908,  and  does 
not  claim  that  he  was  employed  as  superin- 
tendent at  $150  a  month,  or  at  any  other 
sum,  after  the  McKlnzies  became  interested 
In  said  corporation. 

There  Is  no  evidence  of  any  knowledge 
whatever  on  the  part  of  the  offlcers,  other 
than  himself,  of  respondent's  rendition  of  any 
services  as  superintendent  for  the  corpora- 
tion, and  the  Instructions  to  the  Jury  would 
permit  the  Jury  to  find  that  respondent  was 
superintendent  and  had  rendered  services  for 
the  corporation  and  codld  collect  upon  a 
quantum  meruit,  because  he  himself,  as  man- 
aging officer,  knew  that  the  services  had  been 
rendered  by  himself,  and  made  no  objection 
to  himself,  nor  forbid  himself  from  perform- 
ing such  services.  He,  as  president  of  the 
corporation,  would  not  likely  forbid  himself 
from  performing  services  he  desired  to  per- 
form as  superintendent  In  tbe  dealings  of 
an  officer  of  a  corporation  with  the  corpora- 
tion, the  rule  of  uberrima  fides  is  well  es- 
tablished that  courts  will  look  with  suspicion 
on  all  dealings,  such  as  is  shown  in  this  case, 
between  the  president  or  superintendent  of 
a  corporation  and  the  corporation.  The 
respondent  was,  until  1908,  the  owner  of  sub- 
stantially the  entire  capital  stock  of  the  cor- 
poration, and  was  interested  more  than  any 
one  else  In  the  proper  development  of  said 
mines,  and  for  all  of  the  actual  services 
rendered  said  corporation  he  received  a  dally 
compensation  of  $4,  and  any  other  compensa- 
tion that  he  was  to  receive  was  clearly  out  of 
profits  which  he  expected  would  come  to  him 
as  a  stockholder  in  said  corporation. 

It  was  held  in  McMuUen  v.  Ritchie  (C.  0.) 
64  Fed.  253,  that  when  the  president  and 
director  of  a  corporation  for  whoin  no  salary 
is  provided  renders  services  to  advance  tbe 
interests  of  a  corporation,  being  a  large  own- 
er of  its  stock,  which  would  be  benefited  by 
its  prosperity,  and  there  is  no  knowledge  on 
tbe  part  of  tbe  corporation  that  he  expected 
payment  for  such  services,  he  cannot  recover 
therefor.  See,  also.  Pew  v.  First  National 
Bank,  130  Mass.  391. 

It  is  contended  that  the  verdict  of  the  Jury 
was  obtained  through  passion  and  prejudice. 
We  think  that  contention  is  well  founded. 
Th6  evidence  clearly  shows  that  the  verdict 
was  not  based  upon  the  evidence  in  the  case. 
Improper  and  prejudicial  remarks  made  by 
counsel  for  the  plalntifT  undoubtedly  had 
their  effect  on  the  Jury.  Ck)unsel  for  appel- 
lant objected  to  c^tain  testimony  offered  by 
plaintiff,  and  plaintiff's  counsel  said:  "Why 
don't  you  stop  objecting  to  questions  and 
trying  to  prevent  the  Jury  from  hearing  tbe 
facts  so  that  they  can  do  the  right  thing?'' 
And  again:  "Xou  ought  to  pay  this  man  for 
his  bard  work."  Question  by  counsel  for  the 
respondent  to  ft  witness  for  the  appellant: 


"Anything  about  that  business  that  would 
make  you  hesitate  to  tell  the  Jury  that  yoO 
are  a  banker?"  This  was  objected  to,  and  tbe 
court  said:  "I  think  that  is  Improper.  That 
may  be  stricken  out"  Counsel,for  appellant: 
"I  want  to  make  a  protest  in  regard  to  the 
conduct  of  this  case  by  counsel.  Since  the 
Jury  has  been  called  there  has  been  a  steady 
attempt  to  try  this  case  and  wrest  a  verdict 
from  this  Jury,  not  upon  the  testimony  in  the 
case,  but  by  insinuations  of  counsel."  The 
court:  "I  don't  think  it  necessary  to  discuss 
that  The  Jury  are  not  going  to  render  a 
verdict  on  insinuations  of  anybody.  I  will 
Instruct  the  Jury  relative  to  remarks  of  coun- 
sel. Afr.  Gray,  don't  make  those  remarks." 
It  is  a  little  remarkable  that  an  attorney  of 
high  professional  reputation  would  Indulge  in 
such  irrelevant  and  prejudicial  remarks  dur- 
ing the  trial  of  a  case,  evidently  for  the  pur- 
pose of  arousing  the  passions  of  the  Jury 
against  the  appellant  corporation.  Those  re- 
marks were  certainly  made  for  the  purpose 
of  prejudicing  the  Jury,  and  nothing  else, 
and  it  Is  surprising  to  tills  court  that  the 
trial  Judge  would  permit  suc^  remarks  to  be 
made,  and,  when  .the  transgression  is  so  fla- 
grant, that  he  would  not  then  and  there  rep- 
rimand counsel  and  punish  him  for  con- 
tempt of  court  It  is  very  unpleasant  to  op- 
posing counsel  to  have  an  attorney  make  such 
Irrelevant  and  prejudicial  remarks  and  state- 
ments before  the  Jury  for  the  purpose  of  prej- 
udicing their  minds  in  the  case,  and  such 
conduct  onght  not  to  be  tolerated  for  a  mo- 
ment This  court  has  bad  occasion  hereto- 
fore to  comment  upon  the  misconduct  of 
counsel  in  making  remarks  for  tbe  purpose  of 
prejudicing  the  Jury  in  favor  of  his  client 
See  Uoldstone  v.  Rustemeyer,  21  Idaho,  703, 
123  Pac.  635;  Pettajanlemi  v.  Washington, 
etc.,  Co.,  22  Idaho,  20,  124  Pac.  783 ;  Powers 
V.  Boise  City,  22  Idaho,  286,  125  Pac.  194. 
In  the  case  at  bar,  tbe  court  failed  to  give 
tbe  Jury  any  instruction  relative  to  this  im- 
proper conduct  on  the  part  of  counsel  for 
respondent,  after  stating  during  the  trial  of 
tbe  case  that  be  would  do  so ;  and,  even  if 
the  court  bad  given  such  instruction,  the 
virus  of  prejudice  and  passfon  was  no  doubt 
left  in  the  minds  of  the  jury  by  such  re- 
marks. An  instruction  by  the  court  would 
not  have  eradicated  it  Trial  Judges  ought 
not  to  permit  such  disreputable  practice,  and, 
when  it  is  called  to  tbe  attention  of  this 
court,  it  will  not  be  tolerated.  Attorneys 
must  govern  themselves  accordingly. 

Certain  instructions  given  by  the  court  are 
assigned  as  error,  but  we  do  not  deem  it 
necessary  to  pass  upon  those  instructions,' 
for'  the  reason  that  tbe  evidence  of  the  re- 
spondent is  not  sufficient  to  estibllsb  the 
plaintiff's  right  to  recover  in  any  sum  what- 
ever in  this  action. 

The  Judgment  must  therefore  be  reversed, 
and  the  cause  remanded  for  further  proceed* 
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Ings  In  accordance  with  tbe  views  expressed 
in  this  opinion.    Costs  awarded  to  appellant 

STDWART,  J.,  ooncon. 

AILSHIE,  O.  J.  (dissenting  In  part  and 
concurring  in  part).  I  cannot  agree  with  the 
conclusion  reached  by  Mr.  Justice  SULLIVAN 
that  tbe  evidence  Is  InsufiSdent  to  support 
the  verdict  In  this  case.  I  thin^  there  Is 
sufficient  evidence  in  this  record  to  go  to  tbe 
Jury  and  to  be  considered  by  them  for  the 
purpose  at  least  of  establishing  the  plain- 
tiff's claim  for  compensation  for  services 
rendered  subsequent  to  the  transaction  of 
1908,  when  the  McEinzles  deeded  their  two- 
thirds  Interest  in  these  mining  claims  to  the 
corporation  and  took  stock  therefor.  It  is 
possible  and,  I  think,  probable  that  the  ap- 
pellant is  estopped  and  precluded  from  claim- 
ing compensation  from  the  corporation  for 
services  rendered  prior  to  this  transaction. 
The  facts  disclosed  by  the  record  would  seem 
to  be  sufficient  to  estop  the  plaintiff  from 
now  claiming  that  he  had  a  charge  against 
the  corporation  prior  to  that  time.  On  tbe 
other  hand,  I  see  no  legal  jnstlflcatioa  for 
this  court's  saying  that  •  the '  evidence  Is 
wholly  Insufficient  to  support  a  verdict  for 
services  rendered  subsequent  to  that  transac- 
tion. It  is  an  established  fact  that  the  cor- 
poration did  employ  McLean  as  superintend- 
ent, and  it  Is  also  an  established  fact  that  the 
question  of  compensation  was  then  discussed, 
and  the  fixing  of  the  amount  of  compensa- 
tion was  left  to  be  determined  at  a  later  date. 
The  fact  that  the  officers  of  the  corporation 
did  not  make  an  order  fixing  the  salary  will 
certainly  not  relieve  the  corporation  from 
liability  or  preclude  the  superintendent  from 
receiving  a  reasonable  compensation  for  serv- 
ices rendered  under  such  employment  It  is 
not  to  be  supposed  for  a  moment,  I  take  it 
tliat  this  man  spent  four  years  living  out 
there  on  that  mine,  undergoing  the  priva- 
tions and  hardships  attendant  on  such  a  life, 
with  the  expectation  of  donating  bis  services 
to  the  corporation,  or  that  the  officers  of  tbe 
corporation  believed  he  was  giving  them 
four  years  of  his  time  living  that  Isolated 
life.  The  fact  tUat  be  did  draw  pay  for  the 
time  he  actually  worked  in  the  mine  is  not 
sufficient  to  preclude  his  right  to  recover  a 
reasonable  compensation  for  his  time  as 
superintendent  and  manager  of  the  com- 
pany's property  and  business. 

I  readily  agree  that  some  of  the  facts  recit- 
ed by  Mr.  Justice  SULLIVAN  constitute  cir- 
cumstances against  the  respondent,  but  these 
were  matters  of  fact  to  be  weighed  by  the 
Jury  and  not  by  this  court    Tbe  fact  that  a 


man  has  not  presented  a  bill  to  his  employer 
for  four  or  eight  years  is  a  dzcomstance  to 
be  considered  against  the  validity  of  bia 
dalm,  but  it  certainly  is  not  oonclnsive 
against  him,  nor  does  it  furnish  a  decisive 
test  for  denying  his  claim  when  he  comes  in- 
to a  court  of  Justice  seeking  to  recover  Ills 
compensation.  It  is  contrary  to  the  ordinary 
course  of  business  for  a  man  to  let  his  claim 
for  labor  run  so  long  without  demanding  pay- 
ment Most  people  need  their  pay  sooner. 
But  it  would  be  a  dangerous  and  nnusnal 
precedent  to  establish  to  say  that  because  a 
man  has  not  presented  his  claim  for  fonr  or 
eight  years  is  a  circumstance  sufficient  to  bar 
Us  right  of  recovery.  The  Legislature  has 
by  enacting  the  statute  of  limitations  fixed 
the  period  which  it  Intended  should  bar  the 
right  of  recovery  in  actions  for  debt  and 
this  court  has  no  right  to  add  any  new 
grounds  of  limitations. 

Now  I  agree  that  the  Judgment  in  this  case 
ought  to  be  reversed,  but  I  base  that  conclu- 
sion upon  the  conduct  of  counsel  for  respond- 
ent in  the  trial  court  This  court  has  cer- 
tainly expressed  Itself  so  frequently  on  the 
matter  of  Improper  and  prejudicial  state- 
ments and  assertions  by  counsel  in  the  trial 
of  cases  before  Juries  that  there  ought  to  be 
no  mistaking  the  position  and  attitude  of  the 
court  on  these  matters.  Lawsuits  ought  to 
be  conducted  before  courts  and  Juries  for 
the  purpose  of  arriving  at  Just  conclusions 
based  upon  the  evidence  and  the  law  applica- 
ble thereto.  They  ought  not  to  be  determin- 
ed upon  prejudice  and  passion,  and  the  courts 
ought  not  to  be  the  scenes  of  personal  bicker- 
ings and  sparring  and  JangUng  between  coun- 
sel. Tbe  Judges  of  the  courts  ought  to  be 
more  than  referees  in  this  kind  of  a  game.  If 
one  attorney  indulges  In , erroneous  remarks 
and  prejudicial  statements  and  In  badgering 
the  opposing  counsel,  the  adverse  counsel  Is 
left  only  one  of  two  alternatives,  first,  to  meek- 
ly submit  and  see  his  client  defeated,  or  to 
Join  in  the  wrangle  and  turmoil.  The  sooner 
courts  shut  off  this  kind  of  procedure  the  bet- 
ter It  will  be  for  the  administration  of  Jus- 
tice. 

For  the  reasons  last  mentioned,  I  agree  to 
a  reversal  of  the  Judgment,  but  I  disseot 
from  that  part  of  the  majority  opinion  which 
holds  that  the  evidence  is  not  sufficient  "to 
establish  the  plaintiff's  right  to  recover  fn 
any  sum  whatever^'  I  think  such  holding 
is  contrary  to  the  statute  (section  4824,  Bev. 
Codes)  and  tbe  uniform  holdings  of  this 
court  Buster  v.  Fletcher,  22  IdahcT,  172,  125 
Pac.  226;  Herculith  Co.  v.  Gustafson,  22 
Idabo,  537,  126  Paa  1050,  and  many  other 
cases. 
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(2S  Idaho.  «e) 

ONEIDA  COUNTY  t.  BVANS  et  aL 

(Snpreme  Court  of  Idaho.    JaiL  20,  1914.) 

L  CouHTiEa  (I  16*)— Cbkation— Appobtion- 

UKNT  OF  InOXBTEDNESS. 

Under  chapter  6  of  the  1918  Session  Laws, 
creating  the  connty  of  Power,  it  was  the  evi- 
dent intention  of  the  Legislature  to  require 
Power  county  to  paj  an  amount  of  the  total 
bonded  indebtedness  of  Oneida  county  a*  the 
same  ensted  at  the  time  of  the  introdnction 
and  passage  of  the  act  creating  Power  county, 
equal  to  the  percentage  which  the  assessed  val- 
uation of  the  property  included  within  Power 
county  represents  of  the  total  assessed  valua- 
tion of  all  the  property  of  Oneida  county  for 
the  year  1912 ;  and  it  was  not  the  intention  of 
the  Legislature  to  give  Power  coun^  any  ben- 
efit from  the  concesrion  or  bonus  made  to 
Oneida  county  by  the  provisions  of  chapter  S 
of  the  1913  Session  Laws,  creating  the  county 
of  Franklin,  and  requiring  the  county  of  Frank- 
Un  to  assume  the  flat  sum  of  $30,000  of  the 
bonded  indebtedness  of  Oneida  county. 

[JBd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {f  12-16;    Dec.  Dig.  i  16.*] 

2.  Statutes  (t  226^*)— Constbitction. 

Where  two  separate  acts  of  the  Legisla- 
ture are  introduced  concurrently  and  passed 
concurrently  through  the  two  branches  of  the 
Legislature,  and  are  approved  on  the  same  day 
and  at  substantially  the  same  time  by  the  Gov- 
ernor, they  should  be  considered  and  construed 
under  the  same  rule  of  construction  applicable 
to  the  different  parts  and  various  sectiona  of 
one  and  the  same  act. 

[EkL  Note.— For  other  cases,  see  Statntes, 
Cent.  Dig.  i  304;  Dec.  Dig.  I  225^.*] 

Original  application  by  Oneida  County 
against  D.  L^  Evans  and  others  for  writ  of 
review.  Writ  granted,  and  the  action  of  the 
board  of  appraisers  appointed  to  adjust  the 
claims  and  demands  between  Power  and 
Oneida  counties  under  the  provisions  of  chap- 
ter 6  of  the  1913  Session  Laws  reviewed. 
Action  of  the  board  reviewed,  and  order  re- 
versed and  the  cause  remanded  to  the  board, 
with  directions. 

E.  G.  Davis,  of  Boise,  and  T.  E.  Ray, 
Co.  Atty.,  of  Malad,  for  plaintiff.  O.  R. 
Baom,  of  American  Falls,  and  W.  G.  Bissell, 
of  Gooding,  for  defendants.  G.  A.  Sunder- 
UUf  of  Buriey,  pro  se. 

AILSHIB,  O.  J.  This  Is  an  original  appli- 
cation made  in  this  court  for  a  writ  of  re- 
view to  review  the  action  of  the  appraisers 
appointed  under  tbe  provisions  of  chapter  6 
of  the  1913  Session  Laws  creating  the 
cotmty  of  Power,  whereby  the  appraisers 
sought  to  adjust  the  bonded  Indebtedness 
between  the  counties  of  Power  and  the  par- 
ent county  of  On^da. 

[1]  The  only  question  to  be  determined  is 
the  proper  construction  to  place  on  said  sec- 
tion 7  of  the  act  That  section  provides  for 
the  apportionment  and  adjustment  between 
the  two  counties  of  the  bonded  Indebtedness 
of  the  old  county,  and  reads  as  follows:  "The 
bonded  indebtedness  of  the  county  of  Oneida, 
8ta.te  of  Idaho,  existing  and  owing  at  the 


time  this  act  takes  effect,  shall  be  paid  by  the 
counties  of  Oneida  and  Power  In  the  manner 
and  proportion  as  follows,  to  wit:  That  the 
county  of  Power  shall  pay  such  proportion 
of  said  Indebtedness  as  the  total  assessed 
value,  as  shown  by  the  assessment  rolls  of 
1912,  of  that  part  of  Oneida  county,  hereby 
taken  and  declared  to  be  a  part  of  Power, 
bears  to  the  total  assessed  value  of  Oneida 
county  as  It  now  exists;  and  upon  the  crea- 
tion of  said  Power  county  and  the  amwrtlon- 
ment  of  the  Indebtedness  aforesaid,  upon  the 
basis  aforesaid,  the  said  Oneida  county  shall 
own  and  retain  the  courthouse,  furniture, 
fixtures  and  appurtenances  and  the  real  es- 
tate upon  which  the  same  is  situated."  The 
same  session  of  the  Legislature  enacted  chap- 
ter 6,  creating  the  county  of  Franklin,  and 
the  two  acts,  being  chapters  5  and  6  of  the 
1913  Session  Laws,  were  approved  by  the 
Governor  on  the  same  day,  and  both  became 
laws  on  the  same  day.  Chapter  6,  which 
created  the  county  of  Franklin  out  of  the 
territory  which  formerly  belonged  to  Oneida 
county,  provided  that  the  new  county  of 
FrankUn  should  assume  the  sum  of  $30,000 
of  the  bonded  indebtedness  of  Oneida  county, 
without  reference  to  the  proportion  the  total 
assessed  valuation  of  the  new  county  might 
sustain  to  the  assessed  valuation  of  the  old 
county,  or  the  remaining  county. 

It  appears  that  at  the  time  of  the  passage 
of  these  acts  the  county  of  Oneida  had  a 
bonded  indebtedness  of  $59,000.  When  It 
came  to  adjusting  the  bonded  indebtedness 
between  Power  and  Oneida  counties,  the  com- 
missioners disagreed  as  to  the  basis  of  appor- 
tionment of  the  remaining  bonded  indebted- 
ness of  $29,000  between  these  two  counties. 
The  Oneida  county  commissioner  contended 
that  Power  county  should  assume  a  sum  of 
the  entire  $59,000  indebtedness  of  the  old 
county  equal  to  the  percentage  of  assessable 
property  of  the  old  county  that  was  taken 
and  Included  within  the  boundaries  of  the 
new  county,  which  was  27  per  cent  On  the 
other  hand,  the  Power  county  commissioner 
contended,  and  the  third  commissioner  ap- 
pointed by  the  Governor  agreed  vrith  him, 
that  Power  county  should  only  pay  22.8  per 
cent  of  the  total  outstanding  bonded  indebt- 
edness of  $59,000.  This  made  a  difference  of 
some  $2,430  between  the  two  counties.  This 
difference  In  computation  arises  out  of  the 
fact  that  $30,000  assumed  by  Franklin  coun- 
ty was  $5,220  more  than  would  have  fallen 
to  it  to  pay  had  it  been  computed  on  the 
basis  of  the  percentage  which  the  territory 
cut  off  and  organized  into  Franklin  county 
bore  to  the  whole  territory  which  comprised 
the  parent  county.  Power  county,  therefore, 
contended  that  it  was  entitled  to  a  credit 
out  of  this  concession  of  $5,220  equal  to  the 
percentage  that  the  assessed  valuation  of  the 
county  ot  Power  would  sustain  to  the  assess- 
ed valuation  of  the  property  left  In  the  old 
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coooij  of  Oneida  after  the  segregation  of  the 
two  new  counties.  In  other  words,  the  con- 
tention rednces  itself  down  to  this:  That 
whereas  Franklin  conntjr.  In  order  to  gain 
the  consent  of  the  old  county  to  its  creation, 
made  the  parent  county  an  inducement  of 
16,220  to  apply  on  its  bonded  indebtedness 
over  and  above  the  equitable  share  which 
would  hare  fallen  to  that  territory,  Power 
county,  on  the  other  hand,  now  contends  that 
this  concession  made  by  FraniiUn  county  was 
made  as  well  to  Poteer  at  to  Oneida,  and  that 
Power  should  share  in  the  benefits.  Oneida 
county,  however,  contends  that  it  was  a  con- 
cession made  solely  to  the  parent  county,  and 
that  no  other  county  created  from  territory 
of  the  parent  county  is  or  would  be  entitled 
to  claim  any  benefit  from  this  concession. 

It  seems  to  us  that  it  is  only  necessary  to 
turn  to  the  legislatiTe  act  and  consider  for 
a  moment  the  language  of  the  statute,  tlie 
time  and  conditions  under  which  the  two 
statutes  passed  the  Legislature,  and  the  evi- 
dent purpose  of  the  respective  measures,  in 
order  to  determine  the  construction  to  be 
placed  01  the  language  of  secticHi  7,  above 
quoted. 

The  two  bills  now  embodied  in  chapters  6 
and  6  were  introduced  in  the  Legislature  on 
the  same  day.  The  bill  creating  Power 
county  was  introduced  in  the  Senate  on  the 
lOth  day  of  January.  The  bill  creating 
Franklin  county  was  introduced  in  the  House 
of  Representatives  on  the  same  date.  E^ch 
bUl  took  its  due  course  through  the  Legisla- 
ture, and  no  one  could  foresee  whether  either 
one  would  pass,  or,  if  it  should  pass,  when  it 
would  finally  become  a  law.  The  Power 
county  bill,  which  Anally  passed  the  Legisla- 
ture on  the  27th  day  of  January,  was  re- 
ceived in  the  Governor's  ofiBce  on  the  29th. 
Tlie  Franklin  county  bill  passed  the  Legisla- 
ture on  January  28th,  and  was  received  in 
the  Governor's  office  on  the  29th,  and  both 
bills  were  approved  by  the  Governor  on  the 
30th.  It  is  claimed  that  the  Franklin  coun- 
ty bill  was  signed  and  approved  by  the  Gov- 
ernor 15  minutes  prior  to  his  approval  of  the 
Power  county  bill,  but  we  do  not  consider 
this  a  matter  of  much  Bignificance  in  the  de- 
termination of  this  question. 

It  is  clear,  and  indeed  seems  apparent,  that 
•each  bill  was  drawn  and  bad  reference  to  the 
creation  of  the  particular  county  which  it 
proposed  to  create  and  organize,  and  that 
it  was  directed  against  the  whole  territory 
of  the  parent  county,  without  reference  to 
any  other  county,  either  then  in  existence, 
or  that  might  be  subsequently  created  from 
the  territory  of  the  parent  county.  It  la 
equally  clear  that  when  the  Franklin  county 
bUl  referred  to  the  bonded  indebtedness  of 
Oneida  county,  the  parent  county,  it  had 
raference  to  the  whole  indebtedneu  of  the 
parent  county;  and  it  is  likewise  equally 
clear  that  when  the  Power  county  bill  refer- 
red to  the  bonded  indebtedness  of  Oneida 


county,  the  parent  county.  It  had  reference  to 
the  eiUire  indettedneit  of  the  parent  county. 

The  LegLslalure  in  considering  the  Power 
county  bill  could  not  foresee,  and  we  would 
not  be  Justified  in  assuming  that  they  even 
contemplated,  that  the  Franklin  county  bill 
would  pass  first  and  become  a  law  prior  to 
the  passage  and  enactment  of  the  Power 
county  bilL  When  they  provided  by  section 
7  of  the  Power  county  act  that,  "the  bond- 
ed indebtedness  of  the  county  of  Oneida, 
•  •  *  shall  be  paid  by  the  counties  of 
Oneida  and  Power  in  the  manner  and  pro- 
portion as  follows,  to  wit:  That  the  county 
of  Power  shall  pay  such  proportion  of  said 
indebtedness  as  the  total  assessed  value,  as 
shown  by  the  assessment  tolls  of  1912,  of 
that  part  of  Oneida  county  hereby  taken  and 
declared  to  be  a  part  of  Power,  bears  to  the 
total  assessed  value  of  Oneida  county  as  it 
now  exists,"  they  evidently  meant  the  total 
indebtedness  of  Oneida  county  as  it  existed 
immediately  prior  to  the  segregation  of  Pow- 
er county,  and  at  the  time  of  the  introduction 
and  passage  of  the  bill,  and  they  likewise 
meant  that  the  percentage  should  be  struck 
upon  the  basis  of  the  mathematical  ratio  be- 
tween the  entire  assessed  valuation  of  the 
whole  county  as  it  originally  stood  and  the 
new  county  of  Power  as  it  was  proposed  to  be 
created  by  this  act 

We  cannot  believe,  nor  can  we  find  any- 
thing in  the  act  which  would  Justify  the  in- 
ference, that  the  Legislature  Intended  to 
charge  the  parent  county  with  any  part  of 
percentage  of  the  conce^on  or  bonus  which 
the  county  of  Franklin  offered  and  assumed 
by  the  Franklin  county  act  as  a  considera- 
tion for  their  release  from  the  parent  county 
and  organization  Uito  a  new  county. 

(2]  In  our  Judgment,  these  bills  should  be 
construed  as  concurrent  acts.  It  is  our  opin- 
ion that  what  was  said  by  the  writer  of  this 
opinion  in  the  case  of  Blomqnist  v.  Board  of 
Commissioners  of  Bannock  County,  137  Pac 
174,  is  applicable  here,  namely,  that  where 
two  acts  were  passed  and  approved  on  the 
same  day,  they  should  be  considered  and  con- 
strued as  a  single  act  under  the  same  rule 
of  construction  as  if  all  parts  of  both  acts 
were  embodied  In  one  act  To  apply  that 
rule  of  construction  would  certainly  amount 
to  approving  the  construction  contended  for 
by  the  appraiser  who  represented  Oneida 
county  and  the  contention  made  by  that 
county. 

We  conclude  that  the  appraisers  erred  in 
their  construction  of  the  law,  and  that  they 
should  have  charged  Power  county  with  the 
same  percoitage  of  the  bonded  indebtedness 
of  $69,000  of  the  old  county  that  the  assess- 
able property  within  the  boundaries  of  the 
new  county  of  Power  sustained  to  the  assess- 
able property  of  the  parent  county  of  Oneida 
for  the  year  1912.  The  action  of  the  apprais- 
ers Is  therefore  vacated  and  set  aside,  and 
the  appraisers  are  directed  to  enter  an  order 
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In  accordance  with  the  views  herein  express- 
ed.   No  costs  awarded. 

SULLIVAN,  J.,  concnra. 

(2S  Idaho,  «2) 

DQNOVAN,  HOPKA  A  NINNEMAN  CO.  T. 
TEI-STATB  CEDAR  CO. 

(Supreme  Court  of  Idaho.     Jan.  20,  1014.) 

1.  Leas  A  WD  LOGGINO  (8  24*)— CONSTITDTIOW- 

Ai,   Law    (§§    244,    300*)  — Dtjb   Process  — 

Equal  Pbotection— Lien  fob  Supplies. 
Chapter  220  of  the  1911  Session  Laws  held 
lovalid  and  void  as  not  affording  property  own- 
ers due  process  of  law  or  the  equal  protection 
of  the  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §1  710,  040 ;  Dec.  Dig.  §S 
244,  300  ;•  Logs  and  Logging,  Cent  Dig.  8  55  ; 
Dec.  Dig.  I  24.*] 

2.  CoNSTirnnoNAL  Law  (§S  244,  300*)— Loos 
AND  LooaiNO  (8  24»)— Due  Pbocesb— Eqcal 
Pbotection— Lien  fob  .  Supplies. 

Anderson  y.  Great  Northern  Ry.  Co.,  138 
Pac.  127,  approved  and  followed. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {§  710,  040;  Dec.  Dig.  {$ 
244,  300;*  Logs  and  Logging,  Cent  Dig.  { 
66;    Dec  Dig.  |  24.»] 

Stewart,  J.,  dissenting. 

Appeal  from  District  Court,  Bonner  Coun- 
ty; John  M.  Flynn,  Judge. 

Action  by  Donovan,  Hopka  &  Nlnneman 
Company  against  the  Trl-State  Cedar  Com- 
pany, a  corporation,  to  foreclose  a  Uen. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Ralph  T.  Morgan,  of  Coeur  d'Alene,  for  ap- 
pellant Peter  Johnson,  of  Sand  Point,  for 
respondent 

AILSHIE,  C.  J.  [1]  This  action  was  pros- 
ecuted under  £he  provisions  of  chapter  226 
of  the  1911  Session  Laws,  for  the  foreclosure 
of  a  Uen  preferred  for  groceries,  supplies, 
feed,  and  other  necessaries  furnished  by  the 
respondent  to  one  William  C.  McKee,  a  con- 
tractor, who  was  engaged  In  getting  out 
some  1,200  cedar  poles  for  the  appellant  com- 
pany. Judgment  was  entered  in  favor  of  the 
claimant,  the  respondent  herein,  and  the  de- 
fendant appealed. 

[2]  This  court  has  Just  decided  in  the 
case  of  Anderson  v.  Great  Northern  Ry.  Co., 
138  Pac.  127,  that  chapter  226  of  the  1911 
Session  Laws,  which  purports  to  authorize  a 
Uen  for  groceries,  suppUes,  feed,  and  other 
necessaries  furnished  any  contractor  or  other 
person  engaged  in  getting  out  timber  prod- 
ucts, is  invalid,  void,  and  inoperative,  for  the 
reason  that  It  does  not  afford  the  property 
owner  due  process  of  law,  or  the  equal  pro- 
tection of  the  law,  and  that  It  is  an  attempt 
to  take  the  property  of  one  person  and  trans- 
fer it  to  another  without  due  process  of  law. 
Upon  the  authority  of  that  case  (Anderson 
r.  Great  Northern  Ry.  Co.),  the  Judgment  in 
this  case  must  be  reversed,  and  It  is  so  or^ 
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dered,  and  the  cause  Is  remanded,  with  di- 
rection to  the  trial  court  to  dismiss  the  ac- 
tion.   Costs  awarded  In  favor  of  appellant 

SULLIVAN,  J.,  concurs. 

STEWART,  J.  I  dissent  In  tbU  case,  as 
the  majority  opinion  in  this  case  affirms  the 
case  of  Anderson  v.  Great  Northern  Ry.  Co., 
holding  that  section  1  of  chapter  226,  1911 
Sess.  Laws,  is  uuconstitutionaL  As  I  pre- 
pared a  dissenting  opinion  in  that  case,  I 
simply  dissent  in  this  case  upon  the  author- 
ity of  the  dissenting  opinion  In  the  Ander- 
son v.  Great  Northern  Ry.  Co.  Case.  I  hold 
in  this  case  that  said  section  is  legal  and 
vaUd,  and  is  not  unconstitutional,  and  that 
a  Judgment  should  be  entered  accordingly. 


(25  Idaho,  470) 

HALL  V.  TARYAN  et  aL 

(Supreme  Court  of  Idaho.     Jan.  26,  1914.) 

1.  EscBows  (88  10,  15*)— Duty  of  Dspositabv 
— Deliveby  of  Deed. 

Where  a  deed  is  executed  and  placed  with 
a  depositary  accompanied  with  an  escrow 
agreement  directing  the  holder  of  the  deed  as 
to  what  shall  be  done  with  the  deed  and  the 
conditions  upon  which  it  shall  be  delivered  to 
either  party  upon  the  making  of  payments  as 
provided  for  in  the  escrow  agreement  the  hold- 
er thereof  should  deliver  the  deed  to  the  gran- 
tee in  accordance  with  the  terms  of  the  escrow 
which  constitutes  a  delivery  of  the  deed  and 
vests  title  in  the  grantee.  On  the  other  hand, 
upon  breach  of  the  contract  and  failure  by  the 
grantee  to  make  the  payments  as  required  by 
the  escrow  agreement,  the  holder  thereof  may  re- 
turn the  deed  to  the  grantor  in  accordance  with 
the  terms  of  the  escrow  and  thereby  terminate 
the  interest  of  the  grantee  under  the  contract. 
[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent  Dig.  88  15,  21 ;   Dec.  Dig.  81  10,  15.*] 

2.  Escrows  (8  10*)— Duty  of  Depositaby— 
Deliveby  of  Deed. 

Where  a  grantee  under  an  escrow  agree- 
ment has  failed  to  make  payments  as  provided 
by  the  terms  of  the  escrow,  and  the  parties, 
grantor  and  grantee,  subsequently  make  a  con- 
tract extending  the  time  for  making  a  payment 
and  fail  to  communicate  knowledge  tbereof  to 
the  escrow  bolder,  and  the  latter  has  no  knowl- 
edge of  such  agreement,  he  may  properly  sur- 
render the  deed  to  the  grantor  in  compliance 
with  the  terms  of-  the  escrow  agreement 

[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent  Dig.  8  15;  Dec.  Dig.  8  10.*] 

3.  Vendob  and  Pvbchaseb  (8  334*)— Bbeacii 
BY  Pubohaseb  —  Recovbby  of  Payments 
Made. 

The  purchaser  of  land  upon  installments 
who  defaults  in  the  payment  of  an  installment 
as  stipulated  by  the  agreement  cannot  rescind 
the  contract  or  breach  the  same  and  refuse  to 
make  the  payments  as  they  fail  due  and  there- 
upon maintain  an  action  against  the  vendor  for 
instaUments   previously   paid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  88  959-9S0;  Dec.  Dig.  8 
334.*] 

4.  Vendor  and  Pubchaseb  (8  334*)— Breach 
— AccEPTANCK  OF  Rescission— Recovery  ok 
Payubnts  Made. 

Where  a  vendor  rescinds  a  contract  to  sell 
real  estate  on  installments  or  makes  a  breach 
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thereof,  or  the  vendee  readnda  or  breaches  the 
contract,  aad  the  vendor  accepts  such  rescission 
and  acts  thereon,  the  vendee  may  maintain  his 
action  to  recover  installments  previously  paid. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  959-980;  Dec.  Dig.  | 
334.»] 

5.  Vbwdob  and  Pitbchasxb  (J  270*)— Bbkach 

BY    PUBCHASBB— TXBUINATION    OF    RiaHTS— 
ESCBOWB. 

Where  a  deed  is  placed  in  escrow  subject 
to  be  delivered  to  the  grantee  upon  the  pay- 
ment of  stipulated  installments  at  fixed  times, 
and  the  vendee  fails  to  make  the  payments  as 
provided  by  the  agreement,  and  the  deed  and 
escrow  ere  returned  to  the  vendor,  the  rights 
and  kiterests  of  the  vendee  in  the  land  are 
thereby  terminated,  and  it  is  not  necessary  for 
the  vendor  to  prosecute  an  action  in  foreclo- 
sure in  order  to  divest  the  vendee  of  any  inter- 
est in  the  property. 

[Bd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  764,  76S;  Dec.  Dig. 
f  270.  •] 

Appeal  from  District  Court,  Ada  Connty.; 
O.  P.  McCarthy,  Judge. 

Action  by  William  J.  Hall  against  James  F. 
Yaryan  and  others  for  debt  From  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

"  T.  O.  Coffin,  Harry  Keyser,  and  V.  P.  Cof- 
fin, all  of  Boise,  for  appellant.  Cavanah, 
Blake  ft  MacLane,  of  Boise,  for  respondents. 

AILSHIE,  C.  J.  The  appellant,  William  J. 
Hall,  on  about  tbe  30th  day  of  March,  1911, 
entered  Into  a  contract  with  James  F.  Yaryan 
and  wife,  whereby  he  agreed  to  purchase 
from  them  a  farm  for  the  sum  of  $12,685.  A 
deed  was  executed  and  placed  in  escrow  in 
the  First  National  Bank  of  Idaho.  The  es- 
crow agreement  was  indorsed  on  the  envelope 
In  which  the  deed  was  placed,  and  recited 
that  the  first  payment  of  $2,000  had  been 
made  and  the  receipt  of  that  sum  was  ac- 
knowledged. It  then  provided  ft>r  the  pay- 
ment of  $1,000  on  tbe  30th  of  March,  1912, 
$1,000  on  March  30,  1913,  and  the  balance  of 
$8,585  on  or  before  seven  years  after  the  date 
of  the  escrow.  It  was  then  recited  In  this 
agreement,  which  was  signed  by  both  parties, 
that  "time  Is  the  essence  of  this  agreement, 
and  should  the  grantee  herein  fall  to  make 
payments  as  herein  agreed,  then  this  es- 
crow and  deed  to  be  returned  to  the  grantors 
heroin  and  all  payments  made  at  that  time 
to  be  kept  by  the  grantors  or  their  heirs  or 
assigns  as  liquidated  damages."  Hall  was 
unable  to  meet  the  $1,000  payment  which  fell 
due  March  30,  1912,  and  so  a  few  days  be- 
fore It  fell  due  he  went  to  see  Yaryan  about 
the  matter,  telling  him  that  be  was  not  going 
to  be  able  to  make  the  payment  and  that  he 
did  not  want  to  lose  the  $2,000  that  he  had 
paid.  Yaryan  insisted  that  he  would  have  to 
live  up  to  the  terms  of  his  contract  and  that 
U  he  failed  to  make  the  payment  he  would 
forfeit  what  had  been  paid.  No  agreement 
was  reached  at  this  time,  and  Hall  returned 
home,  and,  some  time  thereafter  and  sub- 
sequent to  the  date  on  which  the  payment 


had  fallen  due,  they  met  and  had  a  further 
interview  with  reference  to  the  matter,  which 
resulted  lA  the  execution  of  a  lease  on  these 
premises  which  was  dated  March  30, 1911,  but 
which,  as  a  matter  of  fact,  was  executed  on 
about  the  13th  day  of  May,  1912.  This  was 
an  ordinary  form  of  lease  for  a  period  of 
seven  months  from  the  30th  day  of  March, 
and  the  only  reference  which  It  contained 
to  the  previous  agreement  to  sell  or  tbe  es- 
crow agreement  was  tbe  closing  paragraph 
thereof,  which  Is  as  follows:  "It  is  further 
understood  and  agreed  that  should  the  sec- 
ond party  herein  make  payments  to  the  first 
part7  herein,  as  shown  by  one  certain  escrow 
dated  March  30,  1911,  on  or  before  July  1, 
1912,  then  this  lease  Is  to  be  delivered  up  and 
considered  void  and  of  no  effect  whatever." 
Hall  occupied  and  cultivated  the  land,  and 
nothing  further  was  done  about  the  matter 
until  some  time  about  the  expiration  of  the 
term  of  tbe  lease.  No  further  payment  was 
made,  and  no  further  claim  was  asserted  by 
Hall  under  the  escrow  agreement  After  tbe 
expiration  of  the  term  of  the  lease,  Hall  was 
dispossessed  by  proceedings  under  the  unlaw- 
ful detainer  statute.  He  thereafter  commenc- 
ed this  action  to  recover  the  amount  of  the 
payment  he  bad  made  under  the  escrow 
agreement  and  the  value  of  taxes  paid  and 
Improvements  placed  upon  the  land  during 
his  occupancy.  Judgment  was  entered  In 
favor  of  the  def^dant,  and  plaintiff  ap- 
pealed. 

[1,2]  The  trial  court  found  that  appellant 
failed  to  make  his  payments  In  accordance 
with  the  terms  of  the  escrow  agreement,  and 
that  thereafter  the  vendor  and  vendee  had  a 
controversy  over  the  matter,  and  finally 
readied  an  agreement  which  was  embodied 
in  tbe  lease  heretofore  mentioned,  dated 
March  30,  1912,  but  which  was  actually  exe- 
cuted on  or  about  tbe  13th  day  of  May  of 
that  year.  The  court  then  finds:  "That  it 
was  the  Intention  of  this  lease  to  compromise 
and  settle  the  dispute  between  the  parties 
by  allowing  the  plaintiff  until  July  1,  1912, 
within  which  to  meet  his  $1,000  payment,  and 
the  consideration  therefor  moving  to  the 
plaintiff  was  extension  of  time  allowed  him 
to  make  his  payment,  and  the  consideration 
moving  to  the  defendants  was  the  renuncia- 
tion by  the  plaintiff  of  bis  rights  as  pur- 
chaser under  the  contract  of  March  30,  1911, 
and  his  acceptance  of  the  status  of  tenant,  and 
that  by  said  lease  the  contract  of  March  30, 
1911,  was  canceled  and  abrogated,  and  rights 
and  liabilities  settled  and  determined."  Appel- 
lant contends  that  this  lease  amounted  to 
nothing  more  than  an  extension  of  time  in 
which  to  make  payment  of  the  $1,000  which 
fell  due  March  30th,  and  that  this  was  in 
effect  an  extension  of  the  escrow  agreement 
for  the  making  of  this  i>ayment  until  July 
1st 

It  appears  from  the  evidence  that  some 
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time  In  April  Taryan  went  to  the  bank  and 
took  down  the  escrow  agreement  and  deed 
which  bad  been  deposited  In  the  bank. 
Hall,  however,  had  no  knowledge  or  Informa- 
tion of  the  taking  down  of  the  deed  and  es- 
crow nntll  some  time  In  November  and  aft- 
er the  expiration  of  the  lease  Itself.  It 
is  cltor,  therefore,  that  his  failure  to  make 
the  $1,000  payment  on  the  first  of  July  was 
in  no  way  influenced  by  the  ftict  that  Yar- 
yan had  taken  the  deed  and  escrow  agree- 
ment out  of  the  bank.  On  the  other  hand. 
If  he  had  made  the  payment  within  the 
time  or  tendered  the  payment,  there  Is  no 
question  bat  that  he  would  have  had  a  right 
to  enforce  the  terms  of  the  original '  agree- 
ment even  though  the  vendor  had  reclaimed 
the  deed  and  escrow  agreement  <Whlle 
Taiyan  may  have  had  no  right  to  demand 
the  deed  and  agreement  prior  to  the  1st  of 
July,  on  the  other  hand  there  was  no  breach 
of  faith  or  duty  on  the  part  of  the  bank 
in  surrendering  up  the  deed  and  agreement, 
for  the  reason  that  it  does  not  appear  that 
the  bank  had  been  in  any  way  apprised  of 
the  subsequent  agreement  extending  the  time 
until  July  let.  The  original  escrow  agree- 
ment was  directed  to  the  bank  as  the  de- 
positary of  the  deed.  The  only  Instruction  or 
direction  that  the  bank  had  was  contained  in 
this  escrow  agreement  Indorsed  on  the  en- 
velope containing  the  deed.  Without  fur- 
ther or  additional  instruction,  the  bank  had 
a  right  to  act  upon  the  directions  contained 
In  this  agreement  and  was  clearly  within  its 
rights  when  it  surrendered  up  the  deed  and 
agreement  On  the  other  hand,  if  Hall  had 
made  his  payment  within  the  time  stipulated 
in /the  extension  as  contained  In  this  lease, 
hla  rights  under  the  escrow  would  have  been 
preserved.  This  did  not  amount  to  a  rescis- 
sion of  a  contract  on  the  part  of  Taryan. 
[S]  The  decisive  question  confronting  us  in 
this  case  is  the  right  of  the  vendee  to  re- 
cover payments  made  on  a  contract  to  pur- 
chase after  a  breach  of  the  contract  by  him. 
Appellant  had  entered  Into  a  contract  to 
purchase  a  tract  of  land  for  a  stipulated 
sum,  payable  In  Installments.  He  failed  to 
make  a  payment  as  provided  for  in  the 
agreement  He  seems  to  have  realized  that 
this  was  a  forfeiture  of  his  rights  and  the 
money  previously  paid,  and  thereafter  en- 
tered into  this  lease  and  extension  of 
time.  He  failed  to  make  payment  within 
the  time  granted  by  the  extension.  He  Is 
in  the  position  now  of  suing  to  cecover  mon- 
ey under  a  contract  which  he  admittedly  vio- 
lated himself,  and  the  loss  under  which  oc- 
curred by  reason  of  his  not  having  lived  up 
to  the  terms  of  his  contract  The  law  Is 
well  settled  that  a  purchaser  of  land  in  de- 
fault for  failure  to  make  payment  of  the 
purchase  price,  as  stipulated  by  the  agree- 
ment or  contract  of  purchase,  cannot  re- 
scind the  contract  or  breach  the  same  and  re- 
fuse to  make  the  payments  and  thereupon 


maintain  an  action  against  the  lendor  for 
the  installments  previously  paid.  Glock  v. 
Howard  &  WUson  Colony  Co.,  123  Cal.  1,  66 
Pac  713,  43  U  R.  A.  199,  69  Am.  St  Rep. 
17;  List  V.  Moore,  20  CaL  App.  616,  129 
Pac.  962;  Hansbrough  v.  Peck,  5  Wall.  497, 
18  L.  Ed.  620;  Young  v.  Jordan,  183  HI. 
469,  66  N.  B.  85 ;  Downey  v.  Biggs,  102  Iowa, 
88,  70  N.  W.  1091;  Keefe  v.  Fairfield,  184 
Mass.  334,  68  N.  E.  342 ;  Satterlee  v.  Cronk- 
hlte,  114  Mich.  634,  72  N.  W.  616;  Gold- 
man V.  Wmis,  64  App.  Wv.  608,  72  N.  Y. 
Supp.  292;  Palmer  v.  Washington  Secu- 
rities Investment  Co.,  43  Wash.  451,  86  Pac. 
640;  Woodman  v.  Blue  Grass  Land  Co.,  126 
Wis.  489,   103   N.    W.   236,   104  N.   W.  920. 

[4]  It  seems  to  be  equally  well  settled,  on  the 
other  hand,  that  if  the  vendor  rescinds  the 
contract  or  makes  a  breach  thereof,  then 
and  thereupon  the  vendee  may  accept  the  re- 
scission and  recover  the  money  he  has  paid 
under  his  contract ;  or,  if  the  vendor  accept 
the  breach  or  abandonment  or  rescission 
made  by  the  vendee,  then  the  vendee  may 
recover  the  money  paid  under  the  agreement 
This  doctrine  is  recognized  In  the  leading 
case  of  Lytic  v.  Scottish-American  Mortgage 
Co.,  122  Ga.  458,  60  8.  E.  402,  upon  which 
appellant  relies. 

[S]  The  contention  by  appellant  that  this 
agreement  provided  a  penalty  and  stipulat- 
ed for  a  forfeiture,  and  that  in  so  far  it 
was  void,  and  that  to  deny  the  appellant 
the  right  to  recover  here  would  have  the 
effect  of  enforcing  such  forfeiture.  Is  not 
well  taken,  for  the  reason  that  without  any 
such  stipulation  In  the  agreement  or  con- 
tract the  legal  effect  of  a  breach  would  be 
the  forfeiture  of  the  sum  paid,  or  rather 
It  terminates  the  contract  and  leaves  the 
parties  in  the  position  they  place  themselves 
in  and  presumes  that  each  has  received  an 
adequate  value  and  compensation  for  the 
amount  he  has  laid  out  and  expended  under 
the  contract.  It  must  not  be  forgotten  that 
time  was  made  of  the  essence  of  the  stipula- 
tion and  agreement  here  involved,  In  so  far 
as  the  payment  of  the  Installments  was  con- 
cerned. 

We  think  that  appellant's  authorities  as  to 
the  nature  and  effect  of  an  escrow  are  sound 
and  correctly  state  the  law.  1  Devlin  on 
Deeds,  p.  578;  Bronx  Investment  Co.  v. 
Katl.  Bank  of  Commerce,  47  Wash.  666,  92 
Pac.  380;  Tharaldsen  v.  Everts,  87  Minn. 
168,  91  N.  W.  467 ;  In  re  Cornelius'  Estate, 
151  Cal.  550,  91  Pac.  829.  It  would  be  most 
unsafe,  however,  and  Indeed  disastrous  in  a 
state  like  ours  to  hold  that  every  time  a 
deed  is  placed  in  escrow  the  vendee  therein 
acquires  such  an  interest  in  the  property  as 
to  require  a  foreclosure  in  order  to  divest 
him  of  such  interest.  When  he  falls  to  com- 
ply with  the  terms  of  the  escrow  agree- 
ment the  vendor  is  clearly  entitled  to  take 
down  the  deed  and  thus  terminate  the  ven-* 
dee's  interest  and  right  therein. 
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Counsel  for  appellant  haTe  placed  a  great 
deal  of  stress  upon  tbe  principle  of  the  com- 
mon law  which  forbade  contracts  which  at- 
tempted to  stipulate  and  determine  the 
amount  of  damages  which  should  be  award- 
ed in  the  event  of  a  breach  of  the  contract, 
and  they  assert  that  the  same  principle 
which  had  long  been  the  law  was  embodied 
in  chapter  11,  art  8,  of  8  and  9  William  the 
Third,  enacted  in  1696,  which  statute  Is  em- 
bodied In  secUon  1670  of  the  Civil  Code  of 
California.  It  Is  contended  that  in  sub- 
stance the  same  law  is  In  effect  in  this  state, 
even  though  we  have  no  specific  statute  on 
the  subject  We  think  counsel  is  correct 
in  this  proposition,  but,  as  above  noted,  we 
do  not  agree  that  it  is  applicable  to  the 
case  at  bar,  or  that  its  consideration  here 
is  essential  to  the  determination  of  a  case 
of  this  character. 

We  conclude  that  the  Judgment  in  this 
case  should  be  affirmed,  and  It  is  so  ordered, 
with  costs  In  favor  of  respondent 

SULLIVAN,  J.,  concurs. 


(25  Idaho,  606) 

BAKER  V.  GOODING  COUNTY  et  aL 
(Supreme  Court  of  Idaho.     Feb.   3,  1914.) 

1.  CoDNTiKs   (I   178*)  —  Bonds  —  Validity — 
Submission  to  Vote. 

Under  the  provisions  of  the  Highway  Dis- 
trict Law  (Laws  1911,  c.  65),  the  board  of  coun- 
ty commissioners  cannot  legally  call  an  elec- 
tion for  the  voting  of  highway  bonds  upon  their 
county  with  the  understanding  and  arrangement 
to  apportion  the  proceeds  of  -the  sale  of  such 
hoods  among  the  several  highway  districts  of 
the  county. 

[Ed.    Note.— For   other   cases,    see    Counties, 
Cent.  Dig.  §i  269-273 ;    Dec.  Dig.  |  17&*] 

2.  HlOHWATS    (|  99*)— HlGUWAT    DlSTBICTS— 

Control  of  Uiohways. 

Under  the  provisions  of  section  15  of  said 
Highway  District  Law  (Laws  1911,  c.  53)  the 
highway  commissioners  in  such  highway  dis- 
trict constitute  the  highway  board,  and  have, 
except  as  provided  in  section  04  of  said  act,  ex- 
clusive general  supervision  and  jurisdiction  over 
all  highways  within  their  district,  with  full 
power  to  construct,  maintain,  repair,  and  im- 
prove all  highways  therein. 

[Ed.   Note.— For  other  cases,   see   Highways, 
Cent  Dig.  SS  323-330;    Dec.  Dig.  §  99.*] 

3.  Highways  (|  99*)— Hiohwat  Distbicts— 
Control  of  Highways. 

Section  17  of  said  act  (Laws  1911,  c.  55) 
provides,  in  respect  to  highways  included  within 
such  districts,  that  the  power  and  jurisdiction 
lit  the  highway  board  shall  be  exclusive,  except 
as  provided  in  section  64  of  said  act,  and  pre- 
cludes the  county  commissioners  from  exercising 
general  supervision  and  jurisdiction  over  such 
highways. 

[Ed.   Note.— For  other  cases,   see   Highways, 
Cent.  Dig.  {{  323-330;    Dec.  Dig.  {  99.*] 

4.  Counties  (§  174*)— Highway  Districts — 
Proceeds  of  County  Bonds. 

Section  65  of  said  act  (Laws  1911,  c.  55) 
provides,  among  other  things,  that  after  the  or- 
ganisation of  such  district  the  highway  board 
shall  have  ezclnsive  power  to  levy  and  apply 
all  road,  bridge,  and  highway  taxes  within  the 
district  except  In  respect  to  general  county  tax- 


es as  provided  in  section  37  of  said  act  and  in 
respect  to  local  municipal  taxation  as  provided 
in  section  64  of  said  act,  and  also  in  respect 
to  any  taxing  power  vrithin  the  state. 

[Ed.    Note.— For   other    cases,    see   Conntiea, 
Cent  Dig.  {{  264,  265;   Dec.  Dig.  {  174.*] 

5.  Counties  (|  174*)- Highway  Districis— 
Proceeds  of  County  Bo.vds. 

The  provisions  of  section  882b  (Sess.  Laws 
1911,  p.  167,  c.  60)  excepts  from  the  jurisdic- 
tion of  the  board  of  county  commissioners  thoae 
highways  situated  in  highway  districts. 

[Ed.    Note.— For   other  cases,    see    Counties, 
Cent,  Dig.  H  264,  265;   Dec.  Dig.  {  174.*] 

6.  Counties  (J  174*)— Highway  Districts- 
Proceeds  OF  County  Bonds. 

Under  the  provisions  of  the  Highway  Dis- 
trict Law  (t«wa  1911,  c  55),  the  board  of  coun- 
ty commissioners  could  not  expend  the  proceeds 
obtained  from  the  sale  of  the  bonds  Involved  in 
this  case  on  highways  included  in  highway  dis- 
tricts. 

[Ekl    Note.— For   other   cases,   see   Counties, 
Cent  Dig.  ||  264,  265 ;   Dec.  Dig.  |  174.*] 

7.  Counties  (i  174*)— Highway  Districts- 
Proceeds  OF  County  Bonds. 

Under  the  provisions  of  section  882b  (Laws 
1911,  c.  60)  the  board  of  county  commissioners 
are  given  power  to  construct  or  repair,  with 
the  consent  of  the  corporate  authorities  of  any 
municipality  within  the  county,  any  highway 
within  such  municipality  upon  such  division 
of  the  cost  thereof  as  may  be  agreed  upon,  or 
join  with  the  state,  or  any  body  politic  or  politi- 
cal subdivision  thereof.  In  the  construction  or 
repair  of  any  highway,  and  to  contract  for  an 
equitable  division  of  the  costs  thereof. 

[Ed.    Note.— For   other   cases,   see   Counties, 
Cent  Dig.  f{  264.  265 ;   Dec  Dig.  {  174.*] 

8.  Highways  (8  90*)— Highway  Districts — 
Right  to  Repair  or  Construct— Counties. 

That  section  gives  the  board  of  county 
commissioners  power  to  construct  or  repair  cer- 
tain highways  with  the  "consent"  of  the  corpo- 
rate authorities  that  control  such  highways,  and 
also  to  contract  for  an  equitable  division  of  the 
cost  thereof. 

[Ed.   Note.— For  other  cases,   see   Highways, 
Cent  Dig.  H  323-330;   Dec.  Dig.  I  99.*] 

9.  Counties  (I  174*)— Highway  Districtb— 
Proceeds  of  County  Bonds. 

The  Highway  District  Law  (Laws  1911,  c. 
55),  does  not  contemplate  the  raising  of  money 
for  the  purpose  of  constructing  or  repairing 
highways  in  highway  districts  by  voting  bonds 
on  the  entire  county,  and  then  leaving  it  with 
the  board  of  county  commissioners  to  apportion 
the  proceeds  of  such  bonds  to  the  several  high- 
way districta 

[Ed.    Note.— For   other    cases,    see   Counties, 
Cent  Dig.  S{  264,  2U5;    Dec.  Dig.  {  174.*] 

10.  Prohibition  (t  6*)— Grounds. 

Held,  that  the  writ  of  prohibition  would  lie 
in  this  case. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  H  31-33;    Dec.  Dig.  |  6.*] 

11.  Prohibition  ((  6*)— Grounds. 

The  case  of  Stein  v.  Morrison,  9  Idaho, 
426,  75  Pac.  246,  cited  and  distinguished. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  S{  31-33;  Dec.  Dig.  f  6.*] 

12.  Prohibition  ({  6*)— Gbounds— Excess  of 
Jurisdiction. 

Held,  that  the  writ  of  prohibition  lies  to  re- 
strain county  commissioners  from  proceeding 
in  cases  without  or  in  excess  of  their  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  H  31-33;    Dec.  Dig.  {  &•] 
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IS.  WoBDB  AND  Phkasks— "Judicial." 

The  term  "judicial"  aa  applied  to  the  ac- 
tion of  commissioners  is  not  to  be  received  In 
the  same  Bense  usually  applied  to  courta. 

[Ed.  Note.— For  other  definitionB,  lee  Word* 
and  Pbraaea,  toL  4,  pp.  3847,  384a] 

Original  proceeding  by  J.  O.  Baker  for  a 
writ  of  prohibition  prohibiting  the  Board  of 
County  Commissioners  of  Gooding  County 
from  proceeding  to  sell  road  bonds,  and  dis- 
tribute the  proceeds  thereof  proportionately 
among  the  several  highway  districts.  Per- 
emptory writ  of  prohibition  granted. 

Hawley,  Puckett  &  Hawley  and  O.  W. 
Worthwlne,  all  of  Boise,  for  plalntilT.  P. 
T.  Sutphen  and  W.  G.  Bisseli,  both  of  Good- 
ing, for  defendants. 


SOLLIVAN,  J.  This  is  an  original  applica- 
tion to  this  court  for  a  writ  of  prohibition  to 
restrain  the  board  of  county  conunlssioners 
of  Gooding  county  from  selling  or  disposing 
of  a  bond  issue  of  $160,000. 

It  Is  alleged  In  th«  affidavit  of  complaint 
that  there  are  four  highway  districts  in 
Gooding  county,  including  within  th^r  bound- 
aries flTe-sixths  of  the  taxable  property  of 
that  county,  as  well  as  about  two-thirds  of 
the  electors  of  said  county;  that  the  said 
several  highway  districts  were  contemplating 
bond  Issues  of  their  own,  and  on  the  23d 
day  of  September,  1913,  the  board  of  county 
conunlsstoners  issued  a  notice  of  election  to 
be  held  on  the  18th  of  October,  1913;  that 
said  resolution  was  not  voted  upon,  and  that 
the  records  of  the  board  of  county  commis- 
sioners show  that  fact;  that  the  notice  does 
not  recite  the  decision  of  the  board  to  bond 
said  county,  and  that  the  notice  does  not 
state  the  purpose  of  said  bond  issue:  that 
on  the  ISth  day  of  October,  1918,  said  board 
passed  a  resolution  stating  that,  if  the  bond 
issue  carried,  the  proceeds  of  said  bonds 
would  be  distributed  upon  a  sale  thereof 
among  the  highway  districts  of  Gooding 
county.  Said  resolution  is  as  follows: 
"Whereas,  the  people  of  Gooding  county  are 
to  vote  on  the  proposition  of  a  road  bond 
in  the  amount  of  $160,000,  and  in  the  event 
the  bond  should  carry:  Be  It  resolved  by  ^he 
board  of  county  commissioners  that  the  pro- 
ceeds be  divided  among  the  organized  high- 
way districts  as  now  organized,  or  to  be  or- 
ganized, in  the  proportion  to  the  valua- 
tion of  said  districts,  and  that  said  mon- 
ey so  apportioned  shall  be  turned  over 
to  said  highway  districts  immediately  upon 
said  bonds  being  sold,  and  the  money 
received  therefor(e)  by  Gooding  county,  Ida- 
ho, to  be  used  by  said  highway  districts 
as  they  shall  see  fit,  and  all  moneys  ap- 
portioned to  unorganized  territory  on  the 
same  basis  and  spent  by  the  board  of  county 
commissioners  in  said  unorganized  territory." 


It  is  also  alleged  that  said  resolution  Induced 
the  electors  of  Gooding  county  to  vote  favor- 
ably upon  said  bond  Issue,  and,  had  It  not 
been  for  said  resolution,  the  bond  issue  would 
have  been  defeated. 

The  alternative  writ  of  prohibition  was 
Issued,  and  upon  return  day  thereof  the  de- 
fendants filed  their  answer,  wherein  was  set 
forth  the  entire  proceedings  of  said  board  In 
regard  to  the  calling  of  said  bond  election 
and  the  result  thereof. 

Said  election  resulted  in  favor  of  the  bond 
Issue  by  a  vote  of  849  In  favor  of  and  83 
against  the  bonda  The  board  thereafter 
advertised  for  bids  for  the  purchase  of  said 
bonds,  and  thereafter  a  number  of  bids  were 
made  for  the  purchase  of  said  bonds,  and 
the  bid  of  John  Nuveen  &  Co.  otTering  to 
purchase  said  bonds  at  par  was  accepted, 
said  bonds  to  bear-  interest  at  the  rate  of 
6  per  cent  Thereafter  said  board  met  and 
took  up  the  matter  of  the  distribution  of  the 
money  to  be  received  from  the  sale  of  said 
bonds,  and  adopted  a  form  of  contract  or 
agreement  between  Gooding  county  and  each 
of  said  highway  districte,  whereby  it  was 
proposed  to  distribute  said  proceeds  In  ac- 
cordance with  the  resolution  passed  by  said 
board  and  above  set  forth.  At  that  stage  of 
the  proceedings  the  alternative  writ  of  pro- 
hibition was  issued  by  this  court,  directed  to 
said  board  of  county  commissioners. 

Counsel  for  the  plaintlfT  contends:  (1) 
That  the  board  of  county  commissioners,  at 
their  meeting  of  September  23,  1913,  did 
not  vote  upon  the  proposition  to  bond  the 
county,  and  for  that  reason  the  bond  issue 
was  vitiated;  (2)  that  the  notice  of  election 
as  printed  and  posted  was  defective,  in  that 
It  does  not  recite  the  action  of  the  board 
in  deciding  to  bond  said  county,  that  the  no- 
tice is  not  clear  as  to  the  amount  of  bonds 
that  were  to  be  issued,  and  that  said  notice 
does  not  specify  the  particular  roads  and 
bridges  to  be  constructed  or  repaired;  (3) 
that  the  resolution  of  October  13,  1913,  avoids 
the  election,  for  it  must  be  regarded  either 
as  an  additional  notice  or  an  inducement; 
(4)  that  the  county  commissioners  cannot 
legally  turn  over  the  funds  obtained  from 
the  sale  of  these  bonds  to  the  highway  dis- 
tricts; (5)  that  the  money  obteined  from  the 
sale  of  said  bonds  must  be  spent  in  Gooding 
county,  and  in  that  portion  of  Gooding  coun- 
ty outside  of  the  organized  highway  dis- 
tricts; (6)  that  under  the  peculiar  facts  In 
this  case  It  cannot  be  held  that  the  election 
of  October  18,  1913,  was  a  free,  fair  expres- 
sion of  the  desires  of  the  people  of  Gooding 
county;  (7)  that  prohibition  is  the  proper 
remedy. 

In  our  view  of  this  case.  It  will  not  be . 
necessary  for  us  In  this  opinion  to  take  up 
and  decide  each  of  the  points  above  suggest- 
ed. From  the  whole  record.  It  appears  that 
said  bond  election  would  not  have .  carried 
had  the  electors  understood  that  the  board 
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of  county  commissioners  bad  no  autbority 
under  tbe  law  to  distribute  tbe  proceeds  of 
said  bonds  among  tbe  several  higbway  dis- 
tricts as  proposed  by  said  resolution  of  Oc- 
tober 13tb,  and  since  it  clearly  appears  tbat 
said  bond  election  would  bave  been  defeated 
bad  the  electors  understood  that  the  pro- 
ceeds of  the  bonds  could  not,  under  the  law, 
be  equitably  distributed  among  tbe  seTeral 
highway  districts  as  proposed  by  said  reso- 
lution. In  order  to  determine  whether,  under 
the  law,  the  board  of  county  commissioners 
can  call  an  election  for  the  issuance  of  such 
bonds  for  the  purpose  of  distributing  the 
proceeds  thereof  equitably  between  the  high- 
way districts,  we  will  be  required  to  ex- 
amine and  construe  the  law  involved  in  this 
proceeding. 

[1]  Chapter  65  of  the  Laws  of  1911,  p.  121, 
contains  an  act  which  provides  for  tbe 'or- 
ganization and  government  of  highway  dis- 
tricts, known  as  the  Highway  District  Law. 
Said  act  is  a  very  comprehensive  one,  con- 
taining 67  sections,  the  first  section  of  which 
provides  that  "the  improvement  of  highways 
is  hereby  declared  to  be  the  established  and 
permanent  policy  of  the  state  of  Idaho." 

[2]  Tbe  fifteenth  section  provides,  among 
other  things,  as  follows:  "The  highway  com- 
missioners in  such  higbway  district  shall 
constitute  tbe  highway  board,  and  shall  have, 
except  as  provided  in  section  sixty-four  (64) 
of  this  act,  exclusive  general  supervision  and 
Jurisdiction  over  all  highways  within  their 
district,  with  full  power  to  construct,  main- 
tain, repair  and  Improve  all  highways  with- 
in the  district,  whether  directly  or  by  th^r 
own  agents  and ,  employes  or  by  contract ; 
and  except  as  otherwise  provided  in  this 
act,  shall  have,  in  addition  to  the  powers 
and  duties  conferred  by  this  act,  in  respect 
to  the  highways  within  such  district  all 
of  the  powers  and  duties  that  would  by  law 
be  vested  in  the  county  commissioners  of  the 
county  and  in  the  district  road  overseers  if 
such  highway  district  had  not  been  organiz- 
ed. Said  board  shall  also  bave  power  to 
manage  and  conduct  tbe  business  and  affairs 
of  the  district ;  make  and  execute  all  neces- 
sary contract;  have  an  office  and  employ  and 
appoint  such  agents,  attorneys,  officers  and 
employes  as  may  be  required  and  prescribe 
their  duties  and  fix  their  compensation." 

[3]  Section  17  is  as  follows:  "In  respect 
to  all  highways  included  within  such  dis- 
trict, the  power  and  Jurisdiction  of  the  high- 
way board  shall  be  exclusive,  except  as  pro- 
vided in  section  sixty-four  (64)  of  this  act" 

Those  sections  give  to  such  highway  com- 
missioners exclusive  general  supervision  and 
jurisdiction  over  all  highways  within  their 
.districts,  except  as  provided  In  section  64  of 
said  act,  and  precludes  the  county  commis- 
sioners from  entering  into  such  highway  dis- 
tricts for  the  purpose  of  building  or  repair- 
ing roads  or  bridges.' 

14]  Section  65  of  aald  Highway  District 


Law  provides,  among  other  things,  that  from 
and  after  the  organization  of  such  districts 
any  highway  board  shall  have  exclusive  pow- 
er to  levy  and  apply  all  road,  bridge,  and 
highway  taxes  within  the  district,  except  in 
respect  to  tbe  general  county  taxes  as  pro- 
vided in  section  37  of  said  act,  and  to  local 
municipal  taxation  as  provided  by  section 
64  of  said  act 

[5]  Sectton  882b  (Sess.  L.  1911,  p.  167)  also 
excepts  from  the  Jurisdiction  of  the  board  of 
county  commissioners  those  highways  situ- 
ated In  highway  districta 

[6]  Clearly,  under  the  law,  the  county 
commissioners  cannot  expend  the  proceeds 
obtained  from  the  sale  of  said  bonds  In  the 
territory  embraced  tn  the  highway  districts. 
Since  it  appears  from  the  record  that  about 
four-fifths  of  the  territory  of  said  county  is 
organized  Into  four  highway  districts,  if  the 
board  of  county  commissioners  expend  said 
$160,(XX>,  they  must  expend  it  on  the  high- 
ways of  one-flfth  of  the  territory  of  said 
county,  since  they  bave  no  Jurisdiction  or 
supervision  over  the  construction  of  high- 
ways within  highway  districts. 

[7, 1]  But  it  is  contended  by  counsel  for 
tbe  defendants  that  this  money  may  be  spent 
In  organized  highway  districts  under  the  pro- 
visions of  section  882b  above  referred  to, 
since  it  is  therein  provided  that  certain  con- 
tracts may  be  made  by  and  between  the  board 
of  county  commissioners  and  a  highway  dis- 
trict Under  the  provisions  of  said  section, 
boards  of  county  commissioners  are  given 
the  power,  among  other  things,  'to  construct 
or  repair,  with  the  consent  of  Qie  corporate 
authorities  of  any  municipality  within  the 
county,  any  higbway  within  such  municipal- 
ity upon  such  division  of  the  cost  thereof  as 
may  be  agreed  upon;  or  to  Join  with  the 
state,  or  any  body  politic  or  political  subdi- 
vision thereof,  or  with  any  person  or  corpo- 
ration in  the  construction  or  repair  of  any 
highway  and  to  cohtract  for  an  equitable 
division  of  the  cost  thereof;  and  all  counties, 
cities,  towns,  villages,  highway  districts  and 
other  bodies  politic  and  political  subdivi- 
sions are  hereby  authorized  to  contract  vtrith 
any  county,  acting  through  Its  board  of  coun- 
ty commissioners  in  exercise  a>f  the  powers 
herein  granted." 

That  section  gives  the  board  power  to 
constmct  or  repair,  with  the  consent  of  the 
corporate  authorities,  any  highway  within 
such  municipality  upon  such  division  of  tbe 
cost  thereof  as  may  be  agreed  upon,  and  to 
contnict  for  an  equitable  division  of  the  cost 
thc'.'coi.  It  provides  that  the  board  of  county 
commissioners  may  construct  or  repair,  with . 
the  consent  of  0x6  corporate  authorities, 
that  is,  the  village,  city,  town,  or  highway 
district  The  board  cannot  enter  upon  a 
scheme  or  plan  for  repairing  or  constructing 
highways  in  a  highway  district  without  the 
consent  of  the  district  It  was  held,  in  Rein- 
hart  T.  Canyon  County,  22  Idaho,  318,  125 
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Paa  791,  that,  tinder  the  Highway  District 
Act  and  the  provisions  of  section  887a,  Rev. 
Codes,  as  amended  by  Sess.  Lavrs  1011,  p. 
168,  In  case  the  construction,  maintenance, 
repair,  or  Improvement  of  any  highway,  or 
portion  thereof,  within  a  county,  and  not  In- 
cluded In  a  highway  district,  would  also  be 
a  benefit  to  such  district,  the  highway  dis- 
trict and  the  board  of  county  commissioners 
have  power  to  contract  each  with  the  other 
for  a  division  and  apportionment  of  the  cost 
of  the  construction  thereof. 

[I]  The  Highway  District  Act  does  not 
contemplate  the  raising  of  money  for  the 
purpose  of  constructing  and  repairing  high- 
ways in  highway  districts  by  voting  bonds 
upon, the  entire  county,  and  then  leaving  It 
with  the  board  of  county  commissioners  to 
apportion  the  proceeds  of  the  sale  of  such 
bonds  to  the  several  districts.  If  that  could 
be  done,  a  highway  district  that  did  not  de- 
sire to  issue  any  bonds  might  be  compelled 
to  do  so  by  other  districts  In  the  county. 
For  Instance,  a  district  desiring  to  Issue 
bonds  might  be  almost  unanimously  in  favor 
of  it,  and  another  district  containing  a  less 
numbers  of  electors  might  be  opposed  to  is- 
suing bonds;  but  in  the  combined  vote  of 
the  two  districts  sufficient  votes  might  be  ob- 
tained to  carry  the  election  for  the  issuance 
of  the  bonds.    The  Highway   District  Act 

■does  not  contemplate  that  bonds  shall  be 
forced  upon  one  district  through  the  voters 
in  another,  or  by  electors  living  in  a  portion 
of  the  county  not  included  In  a  highway  dis- 
trict. It  Is  not  contemplated  by  that  act 
that  other  parts  of  the  county  not  Included 
In  a  highway  district  shall  vote  a  tax  or 
bond  on  such  district  for  the  construction, 
repair,  or  improvement  of  the  highways  of 
the    district    Said    bond    election,    if   held 

•valid,  would  result  in  doing  the  very  thing 
that  said  act  in  effect  prohibits.  The  coun- 
ty commissioners  have  exclusive  Jurisdic- 
tion over  the  highways  within  their  county 
outside  of  highway  districts,  but  have  not 
etzdusive  Jurisdiction,  or.  In  fact,  any  Juris- 
diction at  all,  as  to  the  construction  and  re- 
pair of  highways  in  such  districts.  To  per- 
mit the  board  of  county  commissioners  to 
call  a  bond  election,  as  was  done  in  this  case, 
and  to  sell  the  bonds  voted  at  such  election, 
and  to  apportion  and  divide  the  proceeds  be- 
tween the  several  highway  districts,  would 
permit  the  board  to  do  indirectly  what  It  Is 
prohibited  from  doing  directly  under  the 
provisions  of  said  act 

We  therefore  conclude  that  the  board  had 
no  authority  under  the  law  to  sell  said  bonds, 
and  apportion  the  proceeds  thereof  among 
the  several  highway  districts  in  said  county. 
[18-12]  Another  question  presented  is  as  to 
whether  prohibition  is  the  proper  remedy. 
It  Is  contended  by  counsel  for  the  defend- 
ants that  this  court  held.  In  Stein  v.  Morri- 
son. 9  Idaho,  426,  76  Pac.  246,  that  prohibi- 
tion does  not  lie  to  restrain  a  ministerial 
act    There  la  a  clear  distinction  between 


that  case  and  the  case  at  bar.  In  that  case 
the  Ix>nd8  were  directed  to  be  issued  pur- 
suant to  an  act  of  the  Legislature  Icnown  as 
the  Deficiency  Act  Sess.  L.  1903,  p.  308. 
The  act  set  forth  in  detail  certain  claims 
against  the  state  that  were  due  and  owing 
by  the  state,  and  then  provided  that  "bonds 
shall  be  Issued  in  payment  thereof."  This 
made  the  duty  mandatory  upon  the  defend- 
ants In  that  case.  They  had  no  discretion  in 
the  matter.  It  was  a  ministerial  act  that 
they  were  to  perform  at  the  command  of 
the  Legislature. 

The  case  at  bar  brings  to  view  the  entire 
proceedings  of  the  board  of  county  commis- 
sioners relative  to  calling  the  bond  election, 
the  canvass  of  the  vote,  the  notice  inviting 
bids  for  the  bonds,  the  passing  upon  such 
bids,  and  determining  which  bid  should  be 
accepted,  the  Issue  of  the  bonds,  and  the 
division  of  the  proceeds.  The  board  of  com- 
missioners is  possessed  of  certain  Judicial, 
legislative,  and  ministerial  functions,  and  in 
the  proceedings  Involved  In  this  case  all  three 
of  said  functions  were  used. 

[13]  When  the  term  "Judicial"  is  applied 
to  the  action  of  such  boards,  it  is  not  to  be 
received  In  the  same  sense  usually  applied 
to  courts.  It  was  said,  In  Robinson  v.  Sac- 
ramento, 16  Cal.  208:  "It  is  sufficient  if 
they  are  invested  by  the  Legislature  with 
power  to  decide  on  the  property  or  rights  of 
the  citizen.  In  making  their  decision  they 
act  Judicially,  whatever  may  be  their  public 
character."  In  People  v.  Supervisors,  8  Cal. 
68,  the  court  said:  "The  word  'supervisors,' 
when  applied  to  county  officers,  has  a  legal 
signification.  The  duties  of  the  officer  are 
various  and  manifold;  sometimes  Judicial, 
and  at  others  legislative  and  executive^ 
From  the  necessity  of  the  case,  it  would  be 
impossible  to  reconcile  them  to  any  particu- 
lar head,  and  therefore,  in  matters  relating 
to  the  police  and  fiscal  regulations  of  coun- 
ties, they  are  allowed  to  perform  such  duties 
as  may  be  enjoined  upon  them  by  law,  with- 
out any  nice  examination  into  the  exact  char- 
acter of  the  powers  conferred."  See,  also. 
People  T.  Supervisors,  10  Cal.  844.  In  Conn. 
River  Ry.  Co.  v.  County  Com'rs,  127  Mass. 
60,  34  Am.  Rep.  338,  the  court  held  that  the 
writ  of  prohibition  lies  to  restrain  county 
commissioners  from  proceeding  in  excess  of 
their  Jurisdiction.  See,  also,  State  ex  rel. 
Cain  V.  Toomey,  27  S.  D.  87,  120  N.  Wl  663, 
Ann.  Cas.  1013D,  324. 

It  is  conceded  by  counsel-  for  the  plaintiff  - 
that,  If  the  terms  of  the  resolution  of  October 
13,  1913,  for  the  distribution  of  the  proceeds 
of  the  sale  of  said  bonds  can  be  carried  out 
and  proportionately  distributed  between  the 
several  highway  districts  of  said  county,  and 
expended  under  the  direction  of  the  govern- 
ing boards,  it  would  be  satisfactory  to  the 
plaintiff.  But  counsel  contends  that  under 
the  law  such  a  distribution  cannot  be  made. 
The  court,  however,  is  fully  satisfied  that 
the  board  of  county  commisslonerB  has  no  au- 
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tboilty  to  proceed  as  it  has  done  in  this 
matter,  and  that  this  court  under  the  High- 
way District  Law  has  no  authority  to  com- 
pel the  board  of  county  commissioners  to 
distribute  the  funds  that  would  arise  from 
the  sale  of  said  bop^s  between  the  several 
districts  In  said  comity  as  proposed  by  said 
resolntlon ;  and  we  conclude  that  the  peremp- 
tory writ  of  prohibition  must  be  issued  in 
accordance  with  the  prayer  of  the  complaint, 
and  it  is  so  ordered.  Costs  in  favor  of  the 
plaintiff. 

STEWART,  J.,  concnra 

AILSHIE,  C.  J.  (concurring).  I  concur  in 
the  opinion  by  Mr.  Justice  SULLIVAN,  and 
in  addition  to  what  he  has  said  desire,  also, 
to  call  attention  to  the  fact  that  the  notice 
of  elec^on  in  this  case  was  invalid  and 
void  for  failure  to  state  the  purpose  for 
which  the  money  realized  from  the  bond  is- 
sue should  be  used.  The  notice  should  have 
stated  the  particular  roads  or  bridges  to  be 
repaired  or  constructed,  and  the  amount  to 
be  used  on  each.  See  Howard  v.  Independ- 
ent School  Dist,  17  Idaho,  537,  106  Pac, 
692 ;  Corker  v.  Village  of  Mountainhome,  20 
Idaho,  32,  lie  Pac.  108;  Piatt  v.  City  of 
Payette,  19  Idaho,  480,  114  Pac.  25;  Inde- 
pendent Highway  District  v.  Ada  County, 
24  Idaho,  416,  134  Pac.  648. 

(1C6  Cal.  770) 

Ex  parte  KBPPELMANN.    (Cr.  179a) 

(Supreme  Court  of  California.     Jan.  8,  1914. 
Rehearing  Denied  Feb.  4,  1914.) 

1.  CONSTITTJTIONAI,     LAW      (J     lOl*)— VESTID 

Right— Impairment. 

A  gas  and  electric  light  company,  having 
pipes  in  a  street  at  and  before  the  amendment 
of  section  19  of  article  11  of  the  Constitution, 
October  10,  1911,  providing  that  persons  or  cor- 
porations may  operate  works  to  supply  the  peo- 
ple of  a  city  with  water,  etc.,  on  such  condi- 
tions and  under  such  regulations  as  the  city 
may  prescribe,  had  a  vested  right  to  occupy 
sucn  part  of  the  street  and  to  make  necessary 
repairs  on  such  pipes  which  could  not  be  im- 
paired by  the  amendment  to  the  Constitution. 

[Eid.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SS  209-211;  Dec.  Dig.  » 
101.*] 

2.  MUNICIPAI.  CJOBPOBATIOWa  (J  688*)— Elkc- 
TBicmr— Gas  and  Electric  Companies- 
Excavations  IN  Stbeetb— Municipal  Reo- 
tjlation. 

Where,  though  a  gas  and  electric  company 
was  in  occupation  of  a  street  with  its  pipes  be- 
fore the  adoption  of  Const,  art.  11,  S  19,  relat- 
ing to  public  service  supply  of  water,  light,  etc., 
by  corporations  and  municipalities,  but  its  right 
to  occupy  the  street  was  expressly  made  sub- 
ject to  the  direction  of  the  superintendent  of 
streets  and  to  general  regulations  by  the  city 
as  to  damages  and  indemnity  therefor,  an  ordi- 
nance making  it  unlawful  to  excavate  in  any 
street,  without  permission  from  the  board  of 
public  works,  to  be  had  on  written  application 
showing  the  location  and  purpose  of  the  exca- 
vation, the  right  of  the  applicant,  and  that 
all  material  is  on  hand,  accompanied  by  a  de- 
posit to  cover  the  cost  of  inspection  and   res- 


toration of  the  surface,  was  not  beyond  the 
powers  reserved  to  the  city,  if  the  granting  of  a 
permit  is  mandatory  on  proper  application. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1486;    Dec  Dig.  i 

ess.*] 

3.  Municipal  Corporations  ({  661*)— Own- 
CERs— Streets— Permits— Discretion. 

An  ordinance  of  Stm  Francisco,  approved 
March  8,  1913,  requiring  that  no  openfng  shall 
be  made  in  the  street  for  the  installation,  re- 
pair, or  removal  of  any  pipe  or  conduit  without 
nrst  obtaining  from  the  board  a  certificate  that 
such  person  is  entitled  to  make  such  excavation, 
and  making  a  deposit  to  cover  the  cost  of  in- 
spection and  of  restoring  such  street  to  its 
original  condition,  etc.,  and  that  the  board 
"shall  issue  a  certificate  which  shall  be  evidence 
of  the  right  of  the  person  to  make  such  excava- 
tion," when  the  conditions  have  been  complied 
with,  made  the  granting  of  the  certificate  .man- 
datory when  the  conditions  therein  had  been 
complied  with. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  <{  1482,  1434-1436; 
Dec.  Dig.  {  66L»] 

4.  MT7RICIPAL  Corporations  (J  111*)— Ordi- 
nances—Discretion  OF  MUNICIPAI.  OlTI- 
CERS. 

An  ordinance,  which  assumes  to  make  the 
exercise  of  a  constitutional  right  subject  to  the 
discretion  of  city  officials,  clearly  imposes  an 
unwarranted  limitation  upon  the  constitutional 
grant. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  246-266;  Dee.  Dig. 

Melvin,  J.,  dissenting.  ' 

In  Bank.  Application  by  D.  E.  Keppel- 
mann  for  writ  of  habeas  corpus  against  A.  D. 
White,  Chief  of  PoUce  of  the  City  and  Coun- 
ty of  San  Francisco.    Writ  discharged. 

Morrison,  Dunne  &  Brobeck,  of  San  Fran- 
cisco, for  petitioner.  Percy  V.  Long,  City 
Atty.,  and  Jesse  H.  Steinhart,  Asst  City 
Atty.,  both  of  San  Francisco,  for  ^respondent. 


SLOSS,  J.  A  writ  of  habeas  corpus  was 
issued  on  the  application  of  D.  E.  Eeppel- 
mann,  who  was  held  in  custody  on  a  cliarge 
of  violating  a  certain  ordinance  of  the  dty 
and  county  of  San  Francisco.  The  validity 
of  the  ordinance  is  the  single  question  for 
decision. 

The  petitioner  is  an  employ^  of  a  corpo- 
ration which  prior  to  October  10,  1911,  was, 
and  still  is,  engaged  in  supplying  the  in- 
habitants of  the  city  and  county  with  gas 
and  electric  light.  For  that  purpose  it  had 
laid  pipes  and  conduits  in  various  public 
streets  of  the  dty  and  county.  One  of  the 
streets  so  occupied  by  it  prior  and  subsequent 
to  said  10th  day  of  October,  1911,  was  Sixth 
street,  between  Stevenson  and  Jessie  streets. 
On  the  24th  day  of  March,  1913,  the  petiUon- 
er,  acting  for  said  corporation,  made  an  open- 
ing in  the  surface  of  said  part  of  said  Sixth 
street  for  the  purpose  of  installing  a  service 
pipe  connection  with  the  pipe  and  conduit 
there  existing  and  maintained.  He  took  this 
action,  as  was  charged,  without  first  obtain- 
ing from  the  board  of  public  works  a  cer- 
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tiflcate  that  he  or  his  employer  was  entitled 
to  make  the  opening.  The  ordinance  requir- 
ing such  certificate  was  approved  March  3, 
1913.  Its  provisions,  86  far  as  they  are  ma- 
terial here,  are  as  follows:  Section  1  maUes 
it  unlawful  for  any  person,  firm,  or  corpo- 
ration to  make  any  excavation  in  or  under 
the  surface  of  any  public  street  for  the  in- 
stallation, repair,  or  removal  of  any  pipe  or 
conduit  without  first  obtaining  from  the 
board  of  public  works  a. written  certificate 
that  such  person,  firm,  or  corx)oration  is  en- 
titled to  make  such  excavation,  and  making 
a  deposit  to  cover  the  cost  of  inspection  and 
of  restoring  such  street  to  its  original  con- 
dition, together  with  the  incidental  expenses 
in  connection  therewith.  The  said  section 
further  provides  that  the  board  of  public 
works,  before  issuing  such  certificate,  shall 
require:  First,  a  written  application,  show- 
ing the  name  and  address  of  the  applicant, 
the  location  and  approximate  area  of  the 
proposed  excavation  and  the  purpose  for 
which  it  is  to  be  made  and  used ;  second,  a 
plat  showing  such  location  (except  in  cases  of 
service  corporations);  third,  that  the  appli- 
cant show  legal  authority  to  occupy  and  use 
the  street;  fourth  that  all  material  to  be 
used  in  the  excavation  be  on  hand  befose 
the  excavation  is  begun.  The  board  is  also 
authorized  to  adopt  such  regulations  as  it 
may  deem  necessary  for  the  location,  size, 
and  depth  of  such  excavations.  Section  3 
provides  that,  when  an  application  and  plats 
comply  with  the  ordinance  and  regulations 
of  the  board,  "the  application  and  •  •  • 
plats  shall  be  approved  by  the  dty  engineer's 
ofllca"  The  application  and  plats  are  to  be 
filed  with  the  board  of  public  works,  to- 
gether with  deposits  ranging  from  30  cents 
to  10  cents  per  square  foot  of  surface  to  be 
excavated;  the  amount  varying  according  to 
the  character  of  the  pavement.  Persons  or 
corporations  are  permitted  to  maintain  a 
general  deposit  of  $2,500  in  lieu  of  special 
deposits  for  each  excavation.  When  the  fore- 
going conditions  have  been  complied  with, 
the  board  of  public  works,  it  is  provided  in 
section  4,  "shall  issue  a  certificate  in  writing 
wliich  shall  be  evidence  of  the  right  of  the 
person,  firm,  or  corporation  therein  named 
to  make  such  excavation."  Section  24  makes 
the  violation  of  any  provision  of  the  ordi- 
nance a  misdemeanor. 

[1]  As  has  been  said,  the  petitioner's  em- 
ployer was  in  occupation  of  the  part  of 
Sixth  street  in  question  on  October  10,  1911, 
the  date  on  which  section  19  of  article  11 
of  the  Constitution  was  amended.  It  had 
therefore,  on  that  date,  a  vested  right  to 
occupy  such  part  of  the  street  for  the  pur- 
poses specified  in  said  section  19,  and  subject 
to  the  limitations  therein  contained.  People 
V.  Stephens,  62  CaL  209 ;  In  re  Johnston,  137 
CaL  lis,  69  Pac.  978.  The  right  thus  grant- 
ed was  not  and  could  not  be  impaired  by  the 
amendment  of  the  section  of  the  Constitu- 


tion. See  W.  U.  Telegraph  Co.  v.  Hopkins, 
160  Cal.  Ill,  116  Pac.  557;  In  re  Russell. 
163  Cal.  668,  12&  Pac.  875. 

[2]  But  the  constitutional  grant  was  not 
absolute.  It  was  in  terms  made  subject  to 
the  "direction  of  the  superintendent  of 
streets,  or  other  officer  in  control  thereof,  and 
under  such  general  regulations  as  the  mu- 
nicipality may  prescribe  for  damages  and 
indemnity  for  damages,"  and  upon  the  fur- 
ther condition  that  the  municipality  should 
have  the  right  to  regulate  charges. 

[3]  The  ordinance .  before  us  does  not 
transcend  the  scope  of  the  powers  thus  re- 
served to  the  municipality.  It  recognizes  the 
pre-existing  right  of  persons  or  corporations 
engaged  in  the  businesses  specified  in  the 
Constitution  to  occupy  the  street.  The  city 
engineer's  duties  are  ministerial  merely.  He 
must  approve  an  application  from  such  ■per- 
son  or  corporation  when  the  application  com- 
piles with  the  regulations  Imposed  by  the  or- 
dinance and  by  the  board  of  public  works. 
Nor  has  the  board  a  discretion  to  grant  or 
refuse  a  certificate.  Upon  a  proper  showing, 
the  duty  to  issue  Che  certificate  is  mandatory. 
Compliance  with  such  duty  could  doubtless 
be  enforced  by  appropriate  Judicial  proceed- 
ing. But  in  order  to  protect  the  streets 
against  unwarranted  intrusion  by  persons 
not  entitled  to  excavate  them,  and  to  secure 
the  municipality  against  damage  to  its 
streets,  the  ordinance  requires  evidence  of 
the  right  and  a  deposit  to  cover  damages. 
These  are  legitimate  regulations  of  the  right 
within  the  limitations  expressed  in  the  Con- 
stitution. The  right  to  occupy  the  streets 
being  subject  to  the  direction  of  the  officer 
in  control  of  such  streets  (L  e.,  in  the  city 
and  county  of  San  Francisco,  the  board  of 
public  works),  it  is  a  pi;oper  exercise  of  such 
power  of  direction  to  require  any  one  who 
seeks  to  make  excavations  to  show  that  he  is 
one  of  those  having  the  constitutional  right 
to  enter  and  excavate.  In  the  absence  of 
such  showing,  and  the  certificate  issued 
thereon,  it  would  be  impossible  for  the  of- 
ficers of  the  city  or  any  one  else  to  know 
whether  any  attempted  excavation  of  the 
streets  was  being  undertaken  by  persons  au- 
thorized to  occupy  the  streets  or  by  mere 
trespassers. 

So,  too,  the  requirement  of  a  deposit  to 
cover  the  cost  of  restoring  the  streets,  and 
the  expense  of  Inspection,  Is  to  be  sustained 
under  the  constitutional  grant  to  the  munici- 
pality of  power  to  make  regulations  "for  dam- 
ages and  indemnity  for  damages."  Certainly 
it  was  never  intended  to  grant  to  purveyors 
of  water  or  Ught  the  privilege  of  destroying  the 
pavements  of  a  dty  without  reimbursing  the 
dty  for  the  damage  caused.  Their  right  to  oc- 
cupy the  streets  has  always  been  understood  to 
be  subject  to  the  obligation  to  restore  the  sur- 
face of  the  street  to  its  original  condition.  The 
exacting  of  a  deposit  Is  a  reasonable  method 
of  securing  such  restoration. 

[4]  The  petitioner's  main  reliance  !•  upon 
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In  re  Jobnston,  137  Cal  115,  69  Pac.  073.  In 
that  case  an  ordinance  of  the  dty  of  Pasa- 
dena, prohibiting  the  laying  in  the  city  streets 
of  pipes  for  gas  or  water  without  first  ob- 
taining a  permit  from  the  superintendent  of 
streets,  was  held  to  be  In  violation  of  the  Con- 
stitution and  invalid.  The  ordinance  appears 
to  have  been  construed  (see  page  120  of  137 
Cal.,  page  973  of  69  Pac.)  as  asserting  a  right 
on  the  part  of  the  municipality  to  grant  or 
refuse  a  permit  In  fact,  it  appeared  that 
the  corporation  which  desired  to  open  the 
street  there  involved  had  made  a  proper  ap- 
plication, and  had  offered  to  comply  with  all 
of  the  conditions  and  requirements  imposed 
by  law,  but  that  the  permit  had  nevertheless 
been  refused.  An  ordinance  which  assumes 
to  make  the  exercise  of  the  constitutional 
right  subject  to  the  discretion  of  dty  officials 
is  clearly  open  to  the  objection  that  it  im- 
poses an  unwarranted  limitation  upon  the 
constitutional  grant  But  as  we  have  said, 
the  ordinance  before  us  is  not  open  to  this 
interpretation.  Under  the  San  Francisco  en- 
actment, the  applicant  has  an  absolute  right 
to  the  certificate  upon  complying  with  the 
terms  of  the  ordinance  and  such  proper  regu- 
lations as  may  be  adopted  under  It  All  that 
he  needs  to  do  is  to  show  his  right  and  to 
deposit  the  amount  fixed  by  the  ordinance. 

It  may  be  remarked,  further,  that  in  the 
Johnston  Oase  the  corporation  seeking  to 
open  the  street  had  done  everything  to  en- 
title it  to  a  permit  Such  permit  being  re- 
fused, it  proceeded  to  exercise  the  right  which 
it  had  under  the  Constitution.  It  may  be 
that  an  unwarranted  refusal  of  a  certificate 
would  authorize  the  applicant  to  open  the 
streets  without  first  compelling,  by  writ  of 
mandate,  the  issuance  of  the  certificate. 
Here,  however,  the  petitioner  did  not  base 
his  <dalm  upon  any  (refusal  of  a  certificate. 
He  was  undertaking  to  make  an  excavation 
without  any  prior  attempt  to  comply  with  the 
ordinance  which  required  him  to  obtain  a  cer- 
tiflcate,  and  entitled  him  to  such  certificate 
upon  proper  showing. 

The  writ  is  discharged,  and  the  petitioner 
remanded. 

We  concur:  BEATTT,  C.  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 

MELVIN,  J.  I  dissent  I  can  see  no  es- 
sential difference  between  this  case  and  In 
re  Johnston,  137  Cal.  115,  69  Pac.  973,  nor 
do  I  agree  with  the  statement  in  the  prevail- 
ing opinion  that  under  the  ordinance  of  San 
Francisco  the  board  of  supervisors  has  no 
.  discretion  in  granting  or  refusing  the  certifi- 
cate for  which  that  ordinance  provides.  The 
very  provision  that  a  permit  must  be  asked 
for  is  one  which  involves  the  exercise  of  dis- 
cretion by  the  granting  power.  The  Johnston 
proceeding  dealt  with  the  vested  rights  of 
a  public  service  corporation  which  had 
laid  its  pipes  in  a  public  street  of  a  city  un- 


der the  autiiority  of  section  19  of  artlde  11 
as  it  existed  prior  to  the  recent  amendment. 
The  ordinance  there  under  analysis  was  very 
similar  to  the  one  here  involved.  Like  this 
one,  it  required  a  written  application  setting 
forth  the  size  and  character  of  the  proposed 
excavation  and  the  purpose  for  which  it  was 
to  be  used.  After  compliance  with  this  re- 
quirement and  such  ordinances  of  the  dty 
as  were  then  in  existence  or  might  thereafter 
be  passed  regulating  the  tearing  up  or  ex- 
cavation of  public  streets  or  places,  the  ap- 
plicant would  be  entitled  to  a  permit  from 
the  superintendent  of  streets  authorizing  the 
excavation  described  In  the  application. 
There  was  another  ordinance  of  the  dty 
of  Pasadena,  in  wliicb  Johnston's  alleged 
violation  of  the  law  occurred,  requiring 
that  an  indemnity  bond  in  the  sum  of 
$500  be  filed  as  a  prerequisite  to  a  permis- 
sion from  the  saperintendent  of  streets  for 
any  person  to  excavate  any  portion  of  a  put)- 
llc  street  After  quoting  the  provisions  of 
the  section  of  the  Constitution  then  in  force, 
and  pointing  out  the  fact  that  the  munidpal- 
ity  could  do  no  more  than  prescribe  general 
and  uniform  regulations  "for  damages  and 
indemnity  for  damages,"  applicable  to  all 
who  might  desire  to  exerdse  the  privilege  of 
occupying  the  streets  under  constitutional 
grant  this  court  held  the  ordinance  invalid 
and  released  the  petitioner  Johnston,  who 
had  been  charged  with  a  violation  thereol 
On  page  120  of  137  Gal.,  page  975  of  69  Pat, 
of  the  opinion,  we  find  tills  language:  "When 
the  sovereign  authority  of  the  state,  either 
in  its  Constitution  or  through  its  Legislature, 
has  created  a  right  and  expressed  and  de- 
fined the  conditions  under  which  it  may  be 
enjoyed,  it  is  not  within  the  province  of  a 
munidpality  where  such  right  is  sought  to 
be  exercised  or  enjoyed  toi  impose  additional 
burdens  or  terms  as  a  condition  to  its  ex- 
erdse. The  Constitution  does  not  authoilae 
the  munidpality  to  require  a  permit  as  a 
condition  upon  which  the  pipes  may  be  laid 
in  its  streets,  and  its  dalm  of  a  right  to  re 
quire  a  permit  indudes  the  right  to  refuse 
one,  and  the  right  to  annex  one  condition 
to  the  exercise  of  the  privilege  implies  the 
right  to  annex  others,  which  may  at  least 
impair,  if  not  in  fact  amount  to,  a  daiial  of 
its  exerdse."  , 

Respondent's  counsel  insist  that  the  ordi- 
nance under  review  here  is  a  proper  exercise 
of  the  police  power.  The  same  argument  was 
presented  in  the  Johnston  Case,  but  this  court 
said:  "The  ordinance  in  question  is  not  an 
exerdse  of  the  poUce  power,  nor  can  it  be 
Justified  under  that  authority.  The  exercise 
by  a  munidpality  of  the  police  power  over 
its  streets  is  limited  to  the  protection  of  the 
public  in  thdr  use  of  the  streets,  and  does 
not  include  a  limitation  upon  their  use  for 
any  legitimate  purpose.  The  highways  of  a 
state,  including  the  streets  in  its  dties,  are 
under  the  control  of  the  people  of  the  state, 
and,  in  this  state,  the  people  have  declared 


Digitized  by  V^OOQIC 


Cal.) 


PEOPLE  y.  WKIGHT 


849 


in  tbelr  Constitution  that  the  streets  of  a  dty 
may  be  used  for  laying  pipes  therein  for  sup- 
plying Its  inhabitants  with  gaslight  Under 
the  provision  that  the  work  shall  be  done 
*nnder  the  direction  of  the  superintendent 
of  streets,'  ample  protection  is  afforded  to 
the  inhabitants  of  the  dty  against  any  un- 
necessary encroachment  or  hindrance  in  their 
use  of  the  streets." 

The  requirement  for  a  deposit  to  cover  ex- 
penses and  detriment  caused  to  the  street  by 
making  an  excavation  is  one  entirely  beyond 
the  power  of  the  supervisors  as  defined  by 
the  opinion  in  the  Johnston  Case.  If  a  ma- 
jority of  the  justices  of  this  court  wish  to  de- 
clare in  terms  that  In  re  Johnston,  supra,  Is 
no  longer  a  correct  declaration  of  the  law, 
I  shall  not  dissent,  but  I  feel  impelled  to  do 
so  now  because  I  believe  that  the  opinion  in 
that  proceeding  and  the  one  prepared  by  Mr. 
Justice  SLOSS  in  this  are  in  conflict  upon  the 
fundamental  question  involved  in  each. 


067  Cal.  1) 

PEOPLE  V.  WBIGHT.    (Or.  1,783.) 

(Supreme  Court  of  California.     Jan.  9,  1914. 

Rehearing  Denied  Feb.  6,  1914.) 

1.  HouioiDE  ({I  228,  235*)— EviDBirCB— OOB- 
rvB  Delicti— VKEDicT. 

In  a  prosecution  for  homicide  by  means  of 
an  abortion,  evidence  held  to  establish  the  cor- 
pui  delicti  and  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  471-476,  494;  Dec.  Dig.  {i  228; 
235.*) 

2.  Ckiminal  Law  (|  770*)- Instbtjctions— 
Applicabiutt  to  Evidence— Thbokt. 

The  court  in  a  criminal  case  is  not  required 
to  charge  on  the  "theory"  of  either  prosecution 
or  defense  unless  supported  by  substantial  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  i  1806 ;  Dec.  Dig.  {  770.*] 

8.  Homicide  ({  307*)— Abortion— Degbkes  ov 

MUBDEB— MaNSLAUOHTEB. 

Under  Pen.  Code,  {  189,  providing  that 
death  resulting  from  an  unlawful  abortion  is 
murder  in  the  second  degree,  where  the  defense 
in  such  case  rests  on  a  denial  of  the  crime  charg- 
ed, the  court's  instructions  may  be  properly 
limited  to  murder  in  the  second  degree ;  but  if 
the  evidence  discloses  reasonable  groimd  to  be- 
lieve that  defendant  might  not  have  been  guilty 
of  murder,  but  might  have  been  guilty  of 
manslaughter,  it  is  the  court's  dnty  also  to 
charge  on  that  offense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  }{  638-641 ;   Dec  Dig.  {  307.*] 

4.  Cbiminal  Law  ({  902*)— TwaI/— Iwstbuc- 
TiONS— Requests  to  Chabqe- Deobee  of 
OrFEN8B^— Waiveb. 

Where,  in  a  prosecution  for  second  degree 
murder  by  means  of  an  unlawful  abortion,  the 
evidence  warranted  the  submission  of  the  crime 
of  manslaughter,  but  defendant  asked  and  pro- 
cured the  court  to  give  instructions  eliminating 
from  the  case  every  element  of  manslaughter, 
and  submitting  it  to  the  jury  on  the  single  is- 
sue of  defendant's  guilt  of  murder  in  the  second 
degree  or  acquittal,  he  thereby  waived  his  right 
to  have  the  court  give  subsequent  requests  sub- 
mitting manslaughter. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,.  Cent.  Dig.  tS  1993,  2125;    Dec.  Dig.   { 


902,'] 


6.  Cbiuikal  Law  (J  415*)— Evidence— Hkab 
BAT— Declarations  of  Pebsonb  Since  De- 
ceased. 

In  the  prosecution  of  a  physician  for  mur- 
der by  an  illegal  abortion,  declarations  of  dece- 
dent as  to  her  pregnant  condition  and  the  pur- 
pose of  her  visit  to  the  physician  were  hearsay 
and  inadmissible  as  proof  of  the  commission  of 
the  abortion,  but  were  competent  as  evidence 
establishing  decedent's  condition  and  the  avowed 
purpose  of  her  visit  to  defendant 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  987-940;  Dec  Dig.  | 
418.  •] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  William 
P.  Lawlor,  Judge. 

Alvln  H.  Wright  was  convicted  of  murder 
by  means  of  a  criminal  abortion,  and  he  ap- 
peals.   Affirmed. 

George  B.  Keane,  of  San  Francisco  (A.  S. 
Newburgh,  of  San  Francisco,  of  counsel),  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  J.  H. 
Rlordan,  Deputy  Atty.  Gen.,  and  C.  M.  Flck- 
ert,  Dlst  Atty.,  and  Fred  L.  Berry,  Asst 
Dist.  Atty.,  both  of  San  Francisco,  for  the 
People. 

HENSHAW,  J.  Defendant  was  charged 
with  murder  in  causing  the  death  of  Hattie 
F.  Brown  by  means  of  a  criminal  abortion 
performed  by  him  upon  the  body  of  Hattie 
F.  Brown,  from  which  operation  her  death 
resulted.  He  was  convicted  of  murder  in 
the  se<5oi)d  degree,  and  from  the  Judgment  of 
conviction  and  from  the  order  denying  his 
motion  for  a  new  trial  he  appeals. 

[1]  The  first  contention  upon  the  appeal 
is  that  the  corpus  delicti  was  not  proven. 
The  state  established  that  the  deceased,  a 
married  woman  living  with  her  husband, 
was  with  child.  She  was  unwilling  to  bear 
this  child  and  so  told  her  sister-in-law,  an 
intimate  friend.  She  informed  her  sister-in- 
law  that  she  was  pregnant,  that  she  did  not 
want  any  more  childr^i,  and  that  she  was 
going  to  a  doctor  to  have  him  get  rid  of  the 
child  she  was  then  carrying;  that  her  preg- 
nancy had  advanced  from  six  weeks  to  two 
months.  The  sister-in-law  testified  that  she 
accompanied  her  to  the  ofilce  of  defendant, 
a  practicing  physician,  remained  in  the  ante- 
room while  Mrs.  Brown  went  into  the  private 
office  of  the  physician,  where  she  was  absent 
about  ten  minutes.  Leaving  the  doctor's 
office  together,  the  deceased  informed  the 
witness  that  she  was  to  return  to  the  doctor 
the  next  day.  She  did  so,  this  time  going 
alone.  Upon  the  day  after  this  second  visit 
she  complained  of  severe  pains  In  the  abdo- 
men. The  defendant  was  summoned  and 
came  to  the  house.  Defendant  cleansed  the 
vagina  and  uterus,  taking  therefrom  many 
large  clots  of  blood,  and  "a  round  ball;  I 
don't  know  what  that  was.  Whatever  it 
was,  it  was  white  and  hard."  The  defendant 
then  told  the  sick  woman  that  "she  must 
have  been  further  along  than   she  thought 
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she  was.  He  said  she  was  at  least  three 
months  In  the  family  way."  Thereafter  the 
defendant  continued  to  call  upon  and  treat 
bis  patient,  visiting  her  several  times  a 
day.  Finally,  upon  July  3d,  the  sick  woman's 
condition  growing  steadily  worse,  the  family 
called  in  another  physician,  under  whose  di- 
rection she  was  taken  Immediately  to  a  hos- 
pital, and  shortly  thereafter  she  died.  Oth- 
er circumstances  were  shown,  such  as  the 
defendant's  objection  during  the  time  of  the 
woman's  illness  to  the  calling  in  of  another 
physician,  saying  that  such  a  physician 
"would  cut  his  throat"  Another  was  the 
defendant's  observing  an  automobile  in 
front  of  the  house  when  he  was  about  to 
make  a  visit,  and  saying  that  he  hesitated  to 
go  in  "because  he  thought  they  had  called 
In  another  doctor  on  him,  but  he  said  he  had 
the  nerve  enough  to  come  into  the  house." 
The  immediate  cause  of  the  death  waa  malig- 
nant endocarditis.  The  dead  woman's  womb 
had  been  infected  and  had  been  curetted. 
The  testimony  is  that  a  direct  infection  fol- 
lowed the  curettement  and  that  endocarditis 
waa  a  secondary  infection  following  that  of 
the  womb,  resulting  directly  from  it  and 
causing  the  woman's  death.  This  evidence, 
assuming  for  the  moment  that  it  was  all  per- 
missible evidence,  was  certainly  sufficient  to 
establish  the  corpus  delicti,  namely,  that  the 
woman  was  dead  and  that  her  death  had 
been  occasioned  by  unlawful  means.  >  It  was 
alao  sufficient  to  sustain  the  verdict  against 
this  defendant,  In  that  it  established  that 
the  unlawful  means  were  chargeable  against 
him. 

True,  there  was  evidence  for  the  defense, 
making  wholly  against  the  contention  of  an 
illegal  operation,  but  the  weight  of  that  evi- 
dence was  for  the  jury,  and  it  may  not  Ja- 
didally  be  said  that  it  did  more  than  raise  a 
conflict  over  the  question  of  the  defendant's 
guilt  That  evidence,  in  brief,  was  this: 
The  defendant  testified  that  the  deceased 
came  to  his  office  for  treatment,  complaining 
of  pains,  and  an  examination  disclosed  an 
enlarged  uterus,  not  necessarily  an  indication 
of  pregnancy,  but  quite  common  in  the  case 
of  women  who  have  borne  children,  as  this 
woman  had.  She  was  suffering  from  endo- 
metritis, an  inflammation  of  the  endometrium 
or  lining  membrane  of  the  womb,  producing 
a  profuse  and  disagreeable  discharge.  He 
thoroughly  Irrigated  the  uterus  and  filled  the 
cavity  with  a  solution  of  20  per  cent  arge- 
ryol,  an  unobjectionable  treatment  for  her 
disease.  She  came  the  next  day  under. his 
directions,  when  he  again  cleansed  the  uterus 
with  an  aseptic  solution.  He  found  no  evi- 
dence of  pregnancy  and  was  informed  of  none. 
Called  to  the  woman's  house  the  next  day, 
he  discovered  a  profuse  hemorrhage,  which 
he  treated  by  accepted  methods.  He  remov- 
ed many  large  clots  of  blood,  but  did  not  ob- 
serve the  "hard  round  substance,"  about  the 
size  of  "one's  fist,"  concerning  which  the  de- 
ceased  woman's   sUter-in-law   bad   testified. 


He  attributed  the  hemorrhage  to  the  dis- 
eased condition  of  the  uterus.  He  did  not 
remember  to  have  made  the  statement  to  the 
sister-in-law  concerning  the  advanced  state 
of  pregnancy  of  the  deceased,  and  his  recol- 
lection was  that  he  did  not  make  it  Fur- 
ther, it  was  shown  that  endocarditis  follows 
many  diseases,  and  may  result  from  any  one 
of  a  large  number  of  infections.  The  post 
mortem  disclosed  that  the  deceased  was  suf- 
fering from  nephritis  of  the  kidneys,  and 
endocarditis  sometimes,  though  very  rarely, 
follows  from   such  nephritis. 

[2]  This  epitome  of  the  evidence  for  the 
defense  is  thus  given,  both  to  show  that  it 
did  no  more  than  to  raise  a  conflict  which  it 
was  the  special  province  of  the  Jury  to  pass 
upon,  and  also  for  the  exposition  of  the  next 
proposition  which  appellant  advances,  which 
is  that  the  court  erred  in  refusing  to  give  to 
the  Jury  certain  proposed  Instructions  upon 
the  subject  of  manslaughter.  As  there  seems 
to  be  some  misconception  of  the  duty  of  the 
court  in  this  regard  in  cases  such  as  this, 
and  Indeed  in  all  criminal  cases,  a  few  words 
by  way  of  preliminary  statement  may  not  be 
amiss.  It  is  not  the  "theory"  which  the 
prosecution  advances,  nor  the  "theory"  which 
the  defense  adopts,  which  covems  the  court 
in  the  giving  or  in  the  refusing  to  give  in- 
structions. Theories  are  of  moment  in  a 
criminal  case  only  as  they  are  supported  by 
substantial  evidence.  What  the  trial  court 
is  commanded  by  law  to  do  is  to  state  to  the 
jury  all  matters  of  law  necessary  for  their 
Information  in  their  deliberations.  Pen. 
Code,  1 1127.  Section  11S9  of  the  Penal  Code 
declares  that  "the  Jury  may  find  the  defend- 
ant guilty  of  any  offense,  the  commission  of 
which  Is  necessarily  included  In  that  with 
which  he  is  charged."  Let  us  by  simple  il- 
lustration discern  exactly  what  this  section 
means.  A  defendant  is  charged  with  murder, 
and  the  evidence  of  the-  prosecution  goes 
wholly  to  show  that  he  committed  the  crime 
by  lying  in  wait  The  sole  defense  is  an  aUbl. 
Under  such  a  state  of  the  record,  there  being 
no  word  of  evidence  tending  to  prove  a  lesser 
crime  than  the  one  charged,  the  court  would 
properly  limit  its  instructions  to  the  crime 
of  murder  in  the  first  degree  alone.  Bat 
this,  not  because  of  any  "theory"  of  prosecu- 
tion or  defense,  but  because  the  commission 
of  that  one  crime  and  that  one  crime  alone  Is 
all  that  the  evidence  tends  to  establish.  But, 
upon  the  other  hand,  let  us  assume  that  the 
defendant  offers  evidence  to  show  that  he 
was  not  lying  in  wait  for  the  deceased,  that 
the  encounter  was  a  chance  encounter,  that 
the  deceased  was  the  assailant,  and  that  he 
killed  him  in  the  heat  of  passion  and  under 
great  provocation.  This  defense,  if  sufficient- 
ly established  and  believed  by  the  Jury, 
would  present  a  case  of  excusable  homicide 
(Pen.  Code,  S  195,  subd.  2),  or  for  voluntary 
manslaughter  (Fen.  Code,  §  192,  subd.  1).  It 
would  then  become  the  manifest  duty  of  the 
court  to  Instruct  not  only  upon  the  subject 
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of  mnrder  In  tbe  first  degree,  but  upon  the 
subject  of  voluntary  manslaughter  and  ex- 
cusable homicide.  But  this,  again  let  It  be 
said,  not  because  of  the  mere  "theories"  of 
prosecution  or  defense,  but  because  evidence 
of  substantial  weight  had  been  introduced 
tending  to  establish  that  a  lesser  and  not  a 
greater  offense  had  been  committed.  The 
same  simple,  legal  proposition  exists  In  every 
criminal  charge  which  In  itself  contains  the 
elements  of  a  lesser  offense.  Under  our  law, 
where  death  results  from  the  performance  .of 
an  unlawful  abortion,  the  crime  is  murder 
In  the  second  degree.  Pen.  Code,  {  189.  So 
If  a  defendant  thus  charged  rests  simply  up- 
on a  denial  of  the  offense,  and  no  evidence 
of  a  lesser  offense  is 'before  the  court  and 
Jury,  the  Instructions  should  go  simply  to 
murder  in  the  second  degree,  and  the  verdict 
should  be  either  guilty  as  charged  or  not 
guilty.  But  it  Is  open  to  the  defense  to  offer 
evidence,  as  was  here  offered,  to  the  effect 
that  the  defendant  did  give  to  the  woman 
legitimate  accepted  treatment  for  a  disease 
of  the  womb,  with  which  she  was  plainly 
suffering;  that  he  did  not  know  she  was 
pregnant;  had  no  reason  to  believe  that  she 
was  pregnant  and  every  reason  to  believe 
that  she  was  not  >  If  this  should  be  estab- 
lished to  the  satisfaction  of  the  Jury,  or  to 
the  extent  of  raising  a  reasonable  doubt  in 
their  minds,  with  a  showing  that  the  defend- 
ant used  due  caution  and  circumspection  In 
his  inquiries  and  In  his  treatment,  he  could 
Justly  be  convicted  of  no  crime.  Or  if  the 
evidence  fell  short  of  that,  but  satisfied  the 
Jury  that  the  death  of  the  woman  resulted 
from  the  commission  by  the  defendant  "of  a 
lawful  act  performed  in  an  unlawful  manner 
or  without  due  caution  and  circumspection," 
the  defendant  could  properly  be  convicted 
only  of  involuntary  manslaughter.  Pen. 
Code,  S  192,  subd.  2. 

[3]  So,  to  repeat,  In  abortion  cases,  where 
the  defendant  rests  simply  upon  a  denial  of 
the  crime  charged,  no  element  of  manslaugh- 
ter enters  into  the  case,  and  the  court's  In- 
structions are  properly  limited  to  a  charge 
upon  murder  in  the  second  degree.  Where, 
however,  the  evidence  discloses  a  reasonable 
ground  to  believe  that  the  defendant  might 
not  have  been  guilty  of  murder,  but  might 
have  been  guilty  of  manslaughter,  the  defini- 
tion and  explanation  of  this  Idnd  of  man- 
slaughter should  be  Included  in  the  charge. 
It  is  in  this  sense,  and  in  this  sense  alone, 
that  People  ▼.  Hunttngton,  138  Cal.  262,  70 
Pac.  284,  and  People  v.  Huntington,  8  Cal. 
App.  612,  97  Pac.  760,  are  to  be  read  and  un- 
derstood. 

[4]  The  outline  of  the  testimony  for  the 
defense  above  given  sufficiently  Indicates  that 
there  was  evidence  before  the  Jury  which.  If 
believed  by  them,  would  have  Justified  a  ver- 
dict of  Involuntary  manslaughter.  Certaih 
instructions  touching  the  crime  of  man- 
slanghter  were  proposed  by  the  defendant 
and  were  not  given  by  the  court    Upon  this 


ruling  error  and  injury  to  the  defendant  are 
predicated.  The  defense  proposed  numerous 
instructions.  Amongst  the  first  to  come  un- 
der the  eye  of  the  trial  court  was  the  follow- 
ing: "The  defendant  in  this  case  is  charged 
with  the  crime  of  murder.  I  charge  you 
that  there  are  two  things  which  are  neces- 
sary to  be  proven  in  this  case  before  you  can 
convict  the  defendant,  and  each  of  them  must 
be  proved  to  a  moral  certainty  and  beyond  a 
reasonable  doubt  These  are,  first,  that  the 
crime  of  murder  has  been  committed,  and. 
second,  that  such  crime  was  committed  by 
this  defendant,  and  by  no  other  person;  and 
if,  from  the  evidence,  you  are  not  satisfied  to 
a  moral  certainty  and  beyond  a  reasonable 
doubt  that  the  deceased  was  murdered,  or  If 
you  are  satisfied  that  she  was  murdered,  but 
are  not  satisfied  to  a  moral  certainty  and  be- 
yond a  reasonable  doubt  that  the  defendant 
committed  the  crime  charged,  then  I  instruct 
you  that  it  is  your  duty  to  find  the  defendant 
not  guUty." 

Other  Instructions  were  to  the  same  tenor 
and  effect  They  disclose  the  deliberate  at- 
titude of  the  defense  to  rest  its  case  upon  the 
proposition  that  defendant  had  committed 
murder  in  the  second  degree  or  was  innocent 
of  any  crime.  The  court  was  Justified  in  giv- 
ing these  instructions.  Later,  the  defense 
proposed  certain  instructions  to  this  effect: 
That  the  charge  of  murder  Includes  man- 
slaughter, and  manslaughter  is  the  unlawful 
lEilling  of  a  human  being  without  malice ;  if 
the  Jury  entertain  a  reasonable  doubt  that 
the  defendant  acted  with  malice,  then  the 
Jury  cannot  find  the  defendant  guilty  of  mur- 
der, but  the  defendant  might  still  be  guilty  . 
of  mansanghter ;  before  the  Jury  can  find  the 
defendant  guilty  of  manslaughter,  they  must 
find  to  a  moral  certainty  that  he  did  unlaw- 
fully kill  the  deceased,  though  acting  without 
malice ;  and  If  the  Jury  entertain  any  reason- 
able doubt  as  to  manslaughter,  the  defend- 
ant cannot  be  convicted  of  that  offense.  Two 
things  are  here  to  be  noted:  First  that'the 
Instructions  upon  the  subject  of  manslaugh- 
ter are  general,  vague,  and  by  no  means  ad- 
dressed to  the  one  and  only  form  of  man- 
slaughter concerning  •  which  evidence  was 
given;  that  is,  the  commission  of  a  lawful 
act  which  might  produce  death  In  an  unlaw- 
ful manner,  or  without  due  caution  and  cir- 
cumspection. In  other  words,  if  the  defend- 
ant was  guilty  of  manslaughter.  It  was  be- 
cause he  was  performing  his  medical  and  sur- 
gical acts  without  due  inquiry  as  to  the  wo- 
man's condition,  or  was  performing  them 
after  such  due  inquiry  without  proper  cau- 
tion and  circumspection.  Nothing  of  this  is 
stated  in  these  general  Instructions.  But 
more  important  still,  the  defendant  had  ask- 
ed of  the  court  to  give  Instructions  eliminat- 
ing from  the  case  every  element  of  man- 
slaughter and  sending  him  to  the  Jury  upon 
the  single  issue  of  guilty  of  murder  in  the 
second  degree  or  not  guilty.  This  position  the 
defendant  had  the  right  to  take,  but,  after. 
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having  taken  it  and  secared  from  the  court 
Instructions  to  that  effect,  his  right  to  com- 
plain of  the  court's  refusal  to  give  Instruc- 
tlong  touching  manslaughter  was  lost  and 
gone.  So  that  while  It  may  be  said  that  the 
case  was  one  in  which  Instructions  upon  the 
subject  of  manslaughter  might  properly  have 
been  given,  the  court's  refusal  under  the  cir- 
cumstances was  justifiable.  If  there  was  er- 
ror at  all,  it  was  error  invited  by  the  de- 
fendant in  proposing  wholly  conflicting  and 
inconsistent  instructions. 

[6]  Complaint  is  made  of  the  introduction 
in  evidence  of  the  declarations  of  the  woman 
as  to  her  condition  of  pregnancy  and  the  pur- 
pose of  hfer  visit  to  the  doctor.  Such  dec- 
larations are  hearsay.  They  are  not  admit- 
ted, and  It  would  be  Improper  to  admit  them, 
as  direct  proof  of  the  commission  of  the  abor- 
tion. They  were  not  so  admitted.  They  were 
properly  admitted  as  evidence  establishing  the 
condition  of  the  woman  and  the  avowed  pur- 
pose of  her  visit  State  v.  Dickinson,  41  Wia 
299;  State  v.  Alcorn,  7  Idaho,  599,  64  Pac. 
1014,  97  Am.  St  Rep.  252;  State  v.  Power, 
24  Wash.  34,  63  Pac.  1112,  63  L.  E.  A.  902; 
State  V.  Glass,  6  Or.  73 ;  State  v.  Gedicke,  43 
N.  J.  Law,  86 ;  Welghtnovel  v.  State,  46  Fla. 
1,  36  South.  856;  Solander  t.  People,  2  Colo. 
48;  Commonwealth  v.  Snow,  116  Mass.  47; 
State  V.  Howard,  82  Vt  380. 

The  judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:  SHAW,  J.;  ANGRLLOTTI. 
X;   SI-OSS,  X;    LORIGAN,  X;  MELVIN,  X 

086  Cal.  760) 

MT7HS  V.  HIBBRNIA  SAVINGS  &  LOAN  SO- 
CIETY et  al.    (8.  F.  5,949.) 

(Supreme  Court  of  California.  Jan.  7,  1914.) 
LnnTATioK  OF  AcTTOSS  (S  167*)— Erracr  — 

Liens. 

Where  a  mortgage  secured  by  a  note  on 
real  property  was  barred  by  UmitationB,  a  gran- 
tee of  the  primary  debtor  was  entitled  to  bo 
relieved  from  the  lien  thereof  in  a  suit  to  quiet 
title,  and  it  was  error  to  deny  such  relief  ex- 
cept on  payment  of  the  debt 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
.\ctions,  CentDig.  SS  6alr653;  Dec.Dig.  J 167.*] 

In  Bank.  Appeal  from  Superior  Court  City 
and  County  of  San  Francisco;  E.  P.  Mogan, 
Judge. 

Suit  by  Maria  I.  Mutas,  as  executrix  of  the 
estate  of  Mary  Grant  substituted  as  plain- 
tiff in  the  action  instead  of  M>iry  Grant, 
against  the  Hibemia  Savings  &  Loan  So- 
ciety and  August  Pomieczynski,  who  was 
made  a  defendant  by  order  of  court  From 
a  judgment  quieting  plaintUTs  title  only  on 
condition  of  payment  of  a  certain  mortgage, 
both  plaintiff  and  Pomieczynski  appeal.  Re- 
versed with  instructions. 

M.  O.  Hassett,  of  San  Francisco,  for  appel- 
lants. Tobln  &  Tobin,  of  San  Francisco,  for 
respondent 


HENSHAW,  X  This  Is  an  action  to  qtilet 
title  to  a  part  of  Mission  Block  31  in  the 
city  and  county  of  San  Francisco.  The  ac- 
tion was  commenced  by  Mary  Grant  assert- 
ing ownership  In  the  property.  She  died 
pending  the  action,  and  her  personal  repre- 
sentative, plaintiff  herein,  was  substituted.  A 
supplemental  complaint  was  filed  alleging 
that  August  PomiecKynskl  had  become  the 
owner  of  the  proi)erty  by  conveyance  made 
to  him  by  Mary  Grant  in  her  lifetime. 
He'was  called  in  and  made  a  defendant  by 
order  of  the  court  The  other  defendant 
is  the  Hibemia  Savings  &  Loan.  Society  as- 
serting a  mortgage  lien  upon  the  premises. 
The  stipulated  facts  are  the  following:  On 
February  3,  1870,  Michael  Byron  was  the 
owner  of  the  land  and  on  that  date  executed 
his  promissory  note  to  the  defendant  for 
the  sum  of  $1,800,  secured  by  mortgage.  Iif 
1875  he  died.  His  will  was  admitted  to  pro- 
bate, and  his  widow,  Mary  Byron,  was  ap- 
pointed executrix.  No  claim  was  presented 
by  the  defendant  for  allowance  of  the  in- 
debtedness, and  no  action  was  ever  brought 
to  foreclose  the  mortgage  against  the  proper- 
ty, though  by  an  instrument  executed  in 
February,  1876,  Mary  Byron,  describing  her- 
self as  executrix  of  the  estate,  recited  the  ex- 
ecution of  the  note  and  undertook  to  extend 
the  time  of  payment  to  January  3,  1877.  In 
1880  Mary  Byron  married  Patrick  Grant 
and  so  became  Mary  Grant,  the  original 
plaintiff  in  this  action.  All  of  the  other 
heirs  of  Michael  Byron  conveyed  their  inter- 
est in  the  land  to  Mary  Grant  and  in  June, 
1892,  the  court  In  probate  made  its  decree 
of  distribution  distributing  this  land  to  Mary 
Grant  She  was  in  possession  thereof  at  that 
time  and  continued  in  i>ossession  until  Feb- 
ruary, 1908,  when  she  made  conveyance  of 
it  to  the  defendant  Pomieczynski.  These 
facts  were  stipulated  with  the  additional 
facts  asserted  by  the  defendant,  and  found 
by  the  court  that  no  part  of  the  principal 
sum  or  interest  due  upon  the  note  had 
been  paid.  As  conclusions  of  law  from 
these  facts  the  court  found  that  neither 
Mary  Grant  nor  Pomieczynski  was  entitled 
to  a  decree  quieting  the  title  "save  and  ex- 
cept upon  payqient  t)eing  made  by  them,  or 
either  of  them,  to  the  defendant  the  Hibemia 
Savings  &  Loan  Society,  of  the  sum  of 
$1,800,"  etc.;  that  upon  payment  of  this 
sum  a  decree  should  be  entered  quieting  title 
in  Pomieczynski;  and  that  upon  failure  for 
the  i>eriod  of  30  days  the  action  should  be 
dismissed.  Pomieczynski  and  the  executrix 
of  the  estate  of  Mary  Grant  are  appellants. 

This  consideration  is  not  complicated  by 
the  presence  of  a  mortgagee  in  actual  pos- 
session. It  is  the  simple  case  of  the  mort- 
gagee of  a  note  and  mortgage  long  l>arred 
by  the  statute  of  limitations  setting  up  this 
note  and  mortgage  as  a  bar  to  an  action  for 
equitable  relief  sought  by  the  present  holder 
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of  the  tltl&  It  la  to  be  noted,  moreover, 
that  tbe  real  party  seeking  relief  Is  the  de- 
fendant Pomieczynskl,  grantee  of  tSa.ry 
Orant.  who,  In  tnm,  received  the  property 
through  a  decree  of  distribution  from  the 
estate  of  the  primary  debtor.  In  the  recent 
case  of  Faxon  v.  All  Persons,  137  Pac.  919, 
it  has  been  decided  by  this  court  In  bank 
that  the  title  to  property  under  these  cir- 
cumstances held  by  a  grantee  of  the  primary 
debtor  Is  relieved  In  equity  from  any  as- 
serted right  upon  the  part  of  the  owner 
of  the  mortgage  debt 

Upon  the  authority  of  this  case  and  upon 
the  stipulated  facts  and  findings  of  the 
court  above  adverted  to,  it  Is  ordered  that 
the  Judgment  be  reversed,  with  Instructions 
to  the  trial  court  to  enter  Its  decree  quiet- 
ing title  in  Pomieczynskl  against  all  claims 
of  the  defendfmt  based  upon  the  promissory 
note  and  mortgage  executed  to  It  by  Michael 
By  ton. 

We  concur:  IiORIOAN,  3.;  ANQELLOT- 
TI,J.;  8L0SS,  J.;  ICELVIN,  J.;  SHAW.  J. 


(166  Cal.  762) 

Ex  parte  ANIXTER.     (Cr.  1804.) 
(Supreme  Court  of  CaUfomia.     Jan.  7,  1914.) 

h  iNToxioATiRa  LiquoBS  (I  11*)— Local  Op- 
tion—Okdirances— Statutes. 

A  town  ordinance  making  it  unlawful  to 
•oUdt  or  take  orders  or  make  agreements  for 
the  sale  or  dehven  of  intoxicating  liquors  with- 
in the  corporate  umits  of  the  town  was  not  in 
conflict  with  the  Wylie  Act  (St  1911,  p.  699), 
providing  for  local  option,  etc. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  {  13;    Dec  Dig.  {  11.*] 

2.  InToxioAiiNa  LiqnoBS  ({  6*)  —  Rkot7i.a- 

noN— Obdinancbs  and  iIaws. 

A  state  or  any  of  its  subordinate  municipal 
agencies  may  pass  laws,  penal  in  their  charac- 
ter, regulating  or  prohibiting  the  sale  of  intox- 
icating liquors,  or  the  soliciting  of  orders,  or 
the  making  of  contracts  for  tbe  sale  of  such 
Uquora  within  their  boundaries. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  (Dent  Dig.  {  4;  Dec.  Dig.  {  6.*] 

8.  iNTOziOATiNo  LxqnoBs  ({  147*)— Soucix- 
iNO  AND  Takino  Oboebs  —  Obdinancks — 

CONaTB0CTION. 

An  incorporated  town  adopted  an  ordi- 
nance making  it  unlawful  for  any  person,  cor- 
poration, etc.,  within  the  corporate  limits  of 
the  town,  to  solicit  or  take  orders  or  make 
agreements  for  the  sale  or  delivery  of  intoxi- 
cating liquors,  or  liquors  of  any  kind,  or  in  any 
quantity.  Held  that  since  the  town  had  no 
power  oyer  the  local  traffic  outside  Us  corpo- 
rate limits,  the  ordinance  in  order  to  be  sus- 
tained would  be  construed  only  to  prohibit  the 
soliciting  and  contracting  for  the  sale  of  liq- 
uors to  be  delivered  within  the  town,  and  not 
to  prohibit  the  taking  of  orders  in  tbe  town  for 
the  delivery  of  liquors  outside  its  limits. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  |  162;    Dec.  Dig.  |  147. •] 

4.  iRTOXiOATiwo   LiqtJOBB  (J  207*)— Wbono- 
wuL  Salb—Oboinancks— Complaint. 

Where  a  town  ordinance  prohibited  the 
soliciting  or  taking  of  orders  for  the  sale  of  liq- 
uors within  its  corporate  limits,  a  complaint  m 
the  language  of  the  ordinance  was  not  fatally 


defective  for  failure  to  charge  that  the  liquors 
were  to  be  delivered  within  the  town. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  227,  262;    Dec.  Dig.  t 

In  Bank.    Application  of  Albert  X  Anixtev 
for  a  writ  of  habeas  corpus.    Denied. 
See,  also,  134  Pac.  193. 

M.  S.  WahrbafUg,  of  Sacramento,  for  peti- 
tioner. A.  O.  Bailey,  of  Woodland,  for  re- 
spondent 

HENSHAW,  X  Petitioner  was  convicted 
in  the  recorder's  court  of  the  town  of  Win- 
ters, county  of  Solo,  state  of  (Talifomia,  of 
violating  the  provisions  of  a  penal  ordinance 
of  that  town:  Section  1  of  the  ordinance  ia 
as  follows:  "It  shall  be,  and  Is  hereby  made 
unlawful  for  any  person,  corporation,  firm, 
company,  association,  or  dab,  as  principal, 
agent  employ^,  or  otherwise,  within  the  cor- 
porate limits  of  the  said  town  of  Winters,  to 
solicit  orders,  take  orders,  or  make  agree' 
ments  for  the  sale  or  delivery  of  any  intox- 
icating liquors  or  liquor  of  any  kind  what- 
ever, or  in  any  quantity  or  quantities."  The 
complaint  diarged  the  offense  in  the  language 
of  this  section. 

[1]  The  contentions  of  petitioner  against 
the  validity  of  this  ordinance,  aa  being  in 
conflict  with  the  provisions  of  tike  Wiylle  Act 
are  disposed  of  by  the  opinion  and  decision 
of  this  court  in  Ex  parte  Ellsworth,  133  Paa 
272. 

[2]  It  is,  of  course,  weU  settled  that  a 
state  and  its  subordinate  municipal  agencies 
may  pass  laws,  even  laws  penal  in  their  char- 
acter, regulating  and  Indeed  prohibiting  the 
sale  of  intoxicating  liquors,  or'  the  soliciting 
of  orders,  or  tbe  making  of  contracts  for 
tBe  sale  of  such  liquors.  Ex  parte  Chrlsten- 
sen,  85  Cal.  208,  24  Paa  747 ;  Hugler  v.  Kan- 
sas, 123  n.  S.  623,  8  Sup.  Ct  273,  31  L.  Ed. 
205;  Delamater  v.  South  Dakota,  205  C.  S. 
93,  27  Sup.  Ct.  447,  61  L.  Ed.  724,  10  Ann. 
Cas.  783;  State  ex  rel.  West  v.  State  Capi- 
tal Co.,  24  OU.  262,  103  Paa  1021 ;  Kirkpat- 
rlck  V.  State,  138  Ga.  794,  76  S.  E.  63 ;  Wil- 
Uams  V.  State,  6  Okl.  Cr.  206,  114  Pac.  624; 
Rose  V.  State,  4  Ga.  App.  588,  62  8.  B.  117; 
Hayner  v.  State,  83  Ohio  St  178,  98  N.  B. 
900;  State  v.  Miller,  66  W.  Va.  436,  66  S. 
E.  522,  19  Ann.  Caa  604;  State  v.  Davis, 
84  S.  C.  512,  66  S.  E.  875 ;  McCoUum  v.  Mc- 
Conaughy,  141  Iowa,  172,  119  N.  W.  539; 
State  V.  Lemp '  Brewing  Co.,  70  Kan.  705, 
102  Pac.  504,  22  L.  R.  A.  (N.  S.)  44. 

[3]  It  is  contended,  however,  that  this 
ordinance  makes  the  soliciting  of  orders  or 
the  taking  of  orders  or  the  making  of  an 
agreement  or  contract  for  the  sale  of  intox- 
icants a  misdemeanor,  without  regard  to  the 
place  of  the  delivery  of  the  intoxicants,  and 
that,  such  being  the  case,  the  ordinance  Is 
unreasonable  and  in  restraint  of  trade  and 
therefore  void.  Such  laws  and  ordinance* 
are  upheld   when   they  show  a  reasonable 
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and  therefore  valid  exercise  of  the  poUce 
power.  By  tbe  cases  above  dted  and  by  nn- 
merons  otbers  It  has  been  declared  to  be  a 
valid  exercise  of  tbat  power  to  problblt  the 
solldtlng  of  orders  or  tbe  making  of  con- 
tracts within  a  prescribed  territory  (the  state 
or  any  one  of  its  lesser  jioUtlcal  subdivisions) 
when  tbe  intoxicating  liquors  are  to  be  deliv- 
ered in  sach  territory.  As  the  Justification 
for  a  police  regulation  such  as  this  in  any 
town  iB  the  protection  of  Its  Inhabitants 
against  the  injurious  effects  of  indulgence  in 
intoxicants,  as  the  foundation  for  the  ordi- 
nance is  to  remove  from  those  inhabitants 
the  temptation  to  drink,  it  follows  of  neces- 
sity that  any  ordinance  devoted  to  this  end 
must  go  to  the  extent  of  such  protection 
and  not  further.  The  incorporated  town  of 
Winters  in  law  cannot  exercise  control  over 
the  welfare  of  those  beyond  its  corporate 
limits,  and  touching  tbe  liquor  traffic  Its  ut- 
most right  of  control  is  to  prevent  soliciting 
and  contracts  of  sale  made  within  its  limits 
for  delivery  of  Intoxicants  therein.  As  a 
court,  between  two  permissible  constructions 
of  a  statute,  will  alwajrs  give  to  It  that  which 
sustains  its  validity,  so  here  it  will  be  held 
that  the  ordinance  applies,  and  applies  only, 
to  the  soliciting  and  contracting  for  tbe  sale 
of  intoxicants  to  be  delivered  within  the 
town  limits.  But  the  town  of  Winters  has 
no  legal  right  to  say  that  a  contract  may  not 
be  made  within  its  limits  for  the  sale  of  in- 
toxicants to  be  delivered  without  those  limits. 
Such  an  ordinance  would  not  be  a  reasonable 
exercise  of  the  police  power  and  would 
plainly  be  In  restraint  of  contract  and  of 
trade.  In  all  the  cases  above  dted,  and  in- 
deed It  may  be  said  with  safety  in  every  ad- 
judicated case,  such  laws  have  been  upheld 
only  when  the  delivery  was  to  be  made  with- 
in the  inhibited  district  So  construing  this 
ordinance.  It  Is  equivalent  to  a  declaration 
that  8u<>b  solidtmg  and  contracting  are  for- 
bidden to  be  made  within  the  town  of  Win- 
ters for  the  delivery  of  intoxicants  therein. 
If  it  Is  said  that  this  is  writing  into  the  ordi- 
nance something  not  therein  expressed,  the 
answer  is  that  in  every  case  where  a  statute 
requires  construction  this  is  in  effect  always 
done. 

[4]  The  complaint,  as  has  been  said, 
charged  In  the  language  of  the  ordinance.  A 
minor  contention  is  that  It  charges  no  offense 
for  that  It  does  not  charge  that  the  Intoxi- 
cants were  to  be  delivered  within  the  town 
of  Winters.  We  think  It,  however,  sufficient 
to  charge  in  the  language  of  the  ordinance, 
and  the  defendant  would  be  completely  ex- 
onerated by  a  showing  that  in  fact  the  deliv- 
ery was  not  to  be  made  within  the  territorial 
limits  of  the  town. 

The  writ  is  therefore  discharged  and  the 
prisoner  remanded. 

We  concur:  ANGBLLOTTI,  J.;  SHAW, 
J. ;   SLOS8,  J. ;  LORIGAN,  J. ;   MELVIN,  J. 


(in  Cal.  797) 
BOYEB  T.  BABBOWS.     (S.  F.  6512.) 
(Supreme  Coort  of  California.     Jan.  2,  1914.) 

1.  IdMITATIOlT  OF  ACTIOHB   ({  104*)— IMPUXD 

Contract— Effect  of  Fraud. 

The  complaint  alleged  that  plaintiff  and 
defendant  had  performed  legal  services  under 
an  agreement  to  divide  tbe  fee,  and  that  in 
pIaiDtiff*8  absence,  and  withont  his  Imowiedge, 
defendant  received  $1,000  from  the  client  in 
full  payment  for  sacD  services,  and  used  tbe 
money,  and  thereafter  in  September,  1903. 
wrote  to  plaintiff  that  he  Iiad  collected  noth- 
ing upon  the  fee,  and  tliat  on  April  17,  1907, 
plaintiff  first  learned  that  defendant  had  re- 
ceived the  $1,(XX),  and  demanded  one-half  there- 
of from  him,  and  that  defendant  then  paid 
plaintiff  $60  on  account  of  the  $500  to  which 
plaintiff  was  entitled  and,  though  frequently  re- 
qaested  to  do  so,  has  neglected  and  refused  to 
pay  the  remainder  of  the  sum  due  plaintiff,  and 
plaintiff  demanded  judgment  for  $440,  with  in- 
terest. Held,  that  the  action  was  not  one  for 
relief  on  the  ground  of  fraud,  within  the  three 
years'  limitations  (Code  C5v.  Froc  {  338,  But>d. 
4),  but  was  an  Action  for  money  bad  and  re- 
ceived, which  was  governed  by  section  339, 
8ul>d.  1,  requiring  an  action  upon  a  contract  or 
liability,  not  founded  upon  a  writing,  to  l>e 
brought  within  two  years. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  511-513;  Dec  Dig.  f 
104.»] 

2.  LlMTTATION    OF   AcTiom    ({   28*)— SUSPEII- 

6ION  OF  Statutb— Fbadd. 

The  statnte  of  limitations  doetf  not  begin 
to  run  until  the  person  entitled  to  sue  has  dis- 
covered facts,  entitling  him  to  sue,  which  were 
concealed  from  him  by  defendant's  fraud. 

[Ed.  Note. — For  other  cases,  see  LimitatioD 
of  AcHons,  Cent  Dig.  H  134,  135,  142:  Dec. 
Dig.  i  28.*) 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Frandsco;  J.  M. 
Seawell,  Judge. 

Action  by  A.  Boyer  against  W.  H.  Barrows. 
BYom  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

A.  Boyer,  of  San  Frandsco,  for  appellant 
T.  W.  Hubbard,  of  San  Frandsco,  for  re- 
spondent 

HENSHAW,  J.  A  demurrer,  setting  up  the 
bar  of  the  statute  of  limitations  (Code  (3iv. 
Proc.  i  339,  subd.  1),  was  Interposed  to  plain- 
tiff's amended  complaint  and  sustained. 
From  the  judgment  which  followed,  he  ap- 
peals. 

The  complaint  averred  the  following  facts : 
Plaintiff  and  defendant  both  attorneys  at 
law,  had  for  a  dient  one  Captain  White,  and 
agreed  that  they  would  divide  equally  be- 
tween them  the  fees  which  they  might  re- 
ceive for  legal  services  rendered  him.  Serv- 
ices were  rendered.  In  August  iOOS,  dur- 
ing the  absence  of  the  plaintiff  from  the 
state,  and  without  his  knowledge,  the  de- 
fendant received  and  accepted  from  White 
the  sum  of  $1,(XX)  in  full  payment  for  these 
legal  services.  Defendant  kept  and  used 
all  this  money.  Thereafter,  In  September, 
1903,  defendant  wrote  to  plaintiff,  who 
was  still  absent  from  the  state,  to  the  effect 


•For  other  cases  «m  lam*  toplo  and  Mctlon  NUMBBR  In  Dec  Dig.  *  Am.  Dig.  K*j-No.  Stria*  A  Rep'r  Indue 

Digitized  by  V^OOQ IC 


CaL) 


ORIDIiEY  V,  FELLOWS 


355 


that  be  had  collected  nothing,  and  that  there 
was  no  prospect  of  his  collecting  anything 
from  Captain  White.  On  the  17th  day  of 
April,  1907,  at  San  Francisco,  plaintiff  for 
the  first  time  learned  of  the  receipt  by  de- 
fendant of  the  $1,000,  and  made  demand 
upon  him  for  one-half  thereof.  Defendant 
then  and  there  paid  plaintiff  $00  on  account 
of  the  $500  to  which  plaintiff  was  entitled, 
and,  though  frequently  requested  so  to  do, 
defendant  has  fodled,  neglected,  and  refused 
to  pay  the  remainder  of  the  sum  dne  plain- 
tiff. Plaintiff  demanded  Judgment  against 
the  defendant  for  the  sum  of  $440,  with  legal 
Interest  and  costs.  This  action  was  com- 
menced .on  April  16,  1910,  more  than  two 
years  after  the  date  of  the  discovery  by 
plaintiff  of  defendant's  reception  of  the  mon- 
ey and  deception  in  reference  thereto.  Plain- 
tiff Insists  that  his  action  is  that  contemplat- 
ed by  section  338,  snbd.  4,  Code  of  ClvU  Pro- 
cedure, and  that  he  is  within  the  three  years' 
time  limit  therein  fixed. 

[1]  If  plaintiff's  action  is  "an  action  for  re- 
lief on  the  ground  of  fraud,"  he  is  right  in 
his  contention.  Bat  is  it  such  an  action? 
Clearly  not  In  tenor,  terms,  and  effect  the 
complaint  charges  upoil  the  original  liability, 
that  original  liability  arising  from  the  duty  of 
the  defendant  to  pay  to  plaintiff  one-half  of 
the  moneys  which  he  received.  No  relief  of 
any  kind  Is  asked  against  the  defendant  be- 
cause of  his  fraud.  True,  the  effect  of  the 
fraudulent  concealment  from  plaintiff  of  his 
right  of  action  raised  an  estoppel  against  the 
defendant  ^which  would  prevent  him  from 
pleading  the  statute  of  limitations  against 
plaintiff's  action  if  timely  brought  after  dis- 
covery of  the  fraud;  or,  in  other  words, 
duriifg  the  time  that  plaintiff  was  the  victim 
of  defendant's  concealment,  the  statute  of 
limitations  did  not  run'  against  his  right  of 
action.  But  be  asserts  that  be  made  full 
discovery  on  the  17th  day  of  April,  1907. 
The  statute  of  limitations  then  Immediately 
began  to  run  against  bis  right  of  action. 
Blimlnatlng  for  the  moment  all  consideration 
of  fraud,  what  statute,  of  limitations  is  ap- 
plicable to  the  case?  Clearly  that  declared 
in  section  839,  snbd.  1,  which  limits  to  within 
two  years  the  right  of  action  upon  a  contract, 
obligation,  or  liability  not  founded  upon  an 
instrument  in  writing.  It  matters  not  that 
the  relationship  be  called  a  trust  relation- 
ship. Many  contracts  and  every  agency  em- 
brace such  a  trust  relationship,  and  the  time 
of  the  running  of  the  statute  is  not  affected 
thereby.  Clearly  the  action  was  a  simple 
one  upon  the  original  liability,  an  action  for 
money  had  and  received. 

[2]  It  is  well  settled,  as  has  been  above 
stated,  that  fraud  such  as  here  pleaded  sus- 
pends the  running  of  the  statute.  Kane  v. 
Cook,  8  Cal.  449;  Lightner  Mining  Co.  t. 
Lane,  161  Cal.  689,  120  Pac  771,  Ann.  Cas. 
lOlSC,  1093.    It  is  equally  true  that,  where 


relief  on  the  ground  of  fraud  is  of, the  es- 
sence of  the  action,  the  three  years'*  period 
contemplated  by  section  338,  subd.  4,  applies. 
A  typical  instance  of  this  is  found  in  Vance 
V.  Supreme  Lodge,  15  Cal.  App.  178,  114  Pac. 
83.  There  plaintiff  had  been  fraudulently  in- 
duced by  the  defendant  to  state  and  settle 
his  accounts  monthly  with  defendant.  He 
discovered  that  be  had  been  defrauded  and 
brought  his  action  within  the  three  years 
contemplated  by  section  338,  subd.  4.  But 
not  only  did  his  action  seek  relief  for  the 
fraud,  but  it  was  essential  to  the  success  of 
his  action  that  he  obtain  this  relief.  He 
sought  relief  by  asking  to  have  the  setUe- 
meht  of  his  accounts  with  defendant  vacated 
and  annulled  on  the  ground  of  defendant's 
fraud,  for  otherwise  these  settlements  would 
have  been  a  complete  defense  to  the  action. 
Then,  with  this  accomplished,  be  farther 
sought  a  recovery  of  the  moneys  justly  due 
to  him.  The  same  is  true  of  the  Lightner 
Mining  Co.  Case,  where  there  was  a  fraudu- 
lent taking  of  the  defendant's  ore  and  a 
fraudulent  concealment  of  the  taking,  and 
this  Is  pointed  out  with  particularity ;  it  be- 
ing said  that  the  fraudulent  concealment 
stayed  the  running  of  the  statute  of  limita- 
tions for  the  trespass,  and  "that  the  plead- 
ings also  make  a  case  coming  within  subdi- 
vision 4  of  section  338  of  the  Code  of  Civil 
Procedure,  relating  to  actions  for  relief 
against  fraud."  No  such  relief  was  here 
sought  The  sole  legal  effect  of  the  fraud 
pleaded  was  to  suspend  the  running  of  the 
statute  and  to  give  plaintiff  two  years  after 
the  discovery  within  which  to  commence  the 
action  which  he  did  commence  upon  the  orig- 
inal Uabillty.    He  did  not  begin  it  in  time. 

The  Judgment  appealed  from  is  therefore 
affirmed. 

We  concur:  SLOSS,  J.;  ANQBLLOTTI,  J.; 
LOEIGAN,  J.;  MELVIN,  J. 

(106  Cal.  766) 
ORIDLET  T.  FELLOWS,     (S.  P.  6647.) 
(Supreme  Court  of  California.    Jan.  8,  1014.) 

L  Vbntjb  ({  46*)— Chanob  or  Venue— Caul- 
ks—Peksonai-  INJUBIES. 

In  personal  injury  actions  the  superior 
court  has  no  power  to  change  the  place  of  trial 
of  an  action,  except  for  the  causes  provided  by 
Code  Civ.  Proc.  {  397,  providing,  among  other 
causes  "when  the  county  designated  in  the  com- 
plaint is  not  the  proper  county,"  hence,  under 
St.  1911,  p.  847,  providing  that  personal  inju- 
ry actions  may  be  brought  either  in  the  county 
where  the  injury  occurred  or  the  county  where 
defendant  resided,  the  action  could  not  be  chang- 
ed from  the  county  where  the  injury  occurred  to 
the  county  of  the  residence  of  defendant  on  the 
sole  ground  that  it  was  "not  the  proper  county." 
[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  i  68 ;    Dec.  Dig.  {  46.*] 

2.  Statutes  (8  85*)— Locai.  Law— Venuk. 

The  amendment  of  Code  Civ.  Proc.  |  395, 
as  amended  by  St  1911,  p.  847,  providing  that 
a  personal  Injnry  action  could  be  tried  either 
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in  the  county  vbet«  the  defendant  resided  or 
in  the  county  where  the  Injury  occurred,  la  not 
a  local  law,  and  hence  not  within  Const,  art.  4, 
i  25,  Bubds.  3,  ij  forbidding  local  laws  regu- 
Uting  conrt  practice  or  pronding  for  change  of 
Tenue. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  !§  94,  96;    Dec.  Dig.  |  85.*] 

8.  Statutbs  (S  85*)— SpboulL  Law— ViwinD— 

Pkbsorai.  Injubieb. 

Code  Civ.  Proc.  S  895,  as  amended  by  St. 
1911,  p.  847,  providing  that  personal  injury  ac- 
tions might  be  tried  either  in  the  county  where 
defendant  resided  or  in  the  county  where  the  in- 
jury occurred,  is  not  unconstitutional,  within 
Const  art  4,  {  25,  subd.  4,  forbidding  special 
laws  providing  for  change  of  venue ;  such  ac- 
tions, being  sufficiently  distinguished  by  the 
probable  interests  and  convenience  of  the  par- 
ties, and  by  considerations  of  public  convenience 
and  policy,  not  applying  so  strongly  to  other  ac- 
tions as  to  justify  the  Legislature  in  providing 
that  the  defendant  shall  not  have  the  absolute 
ri^t  to  demand  that  a  cause  be  removed  for 
trial  to  the  county  of  his  residence. 

[Eld.  Note. — For  other  cases,  see  Statntea, 
Cent  Dig.  $S  94,  95;   Dec.  Dig.  {  86.*] 

4.  CoNsnTunoNAi,  Law  ({  48*)— Statdtks— 
Pbesumftion  of  Validity-. 

The  presumption  is  that  a  statute  is  consti- 
tutional. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  }  46;    Dec.  Dig.  {  48.*] 

In  Bank.  Appeal  from  Superior  Conrt, 
Fresno  County;   Oeorge  BL  Cbnrcb,  Judge. 

Action  by  Bartlett  C.  Oridley  against 
Charles  A.  Fellows.  From  an  order  granting 
a  motion  for  change  of  venne,  the  plaintifT 
appeals.    Beversed. 

Clarence  N.  Rlgglns,  of  Napa,  for  appel- 
lant Short  &  Sutherland,  of  Fresno,  for  re- 
spondent 

SHAW,  J.  The  plaintiff  appeals  from  an 
order  granting  the  motion  of  the  defendant 
to  change  the  place  of  trial  from  Fresno 
county  to  Los  Angeles  county. 

The  action  was  to  recover  damages  for 
injuries  alleged  to  have  been  caused  to  the 
person  of  the  plalntitr  by  reason  of  certain 
alleged  negligence  of  the  defendant  The 
injury  occurred  In  Fresno  county.  The  de- 
fendant, at  the  time  the  action  was  begun, 
resided  in  Los  Angeles  county,  and  has  resid- 
ed there  ever  since  that  date.  The  motion  to 
change  the  place  of  trial  was  based  solely 
on  the  fact  of  the  defendant's  residence  in 
Los  Angeles  county,  and  upon  section  395 
of  the  Code  of  Civil  Procedure.  Under  that 
section  as  it  read  prior  to  the  taking  effect 
of  the  amendment  of  April  10,  1911,  that  is, 
prior  to  June  9,  1911,  the  defendant  would 
nndoubtedly  have  had  the  right  to  demand 
such  change  of  place  of  trial  for  that  cause. 
Tliis  action  was  begun  on  April  3,  1913,  and 
hence  it  is  governed  by  the  section  as  amend- 
ed in  1911.  St  1911,  p.  847.  The  following 
is  the  part  of  the  section  material  to  the 
question,  the  portion  added  by  the  amend- 
ment being  inclosed  in  parentheses:  "In 
all  other  cases,  the  action  must  be  tried  in 
the  county  in  wliicb  the  defendants,  or  some 


of  them,  reside  at  the  time  of  the  commence- 
ment of  the  action  (or  if  it  be  an  action  for 
injury  to  person,  or  property,  or  for  death 
from  wrongful  act,  or  negligence,  in  the  coun- 
ty where  the  injury  occurs,  or  the  injury 
causing  death  occurs,  or  in  the  county  in 
which  the  defendants,  or  some  of  them,  reside 
at  the  time  of  the  commencement  of  the  ac- 
Uon)." 

[1]  It  will  be  observed  that  in  the  amraded 
portion  of  the  section  it  is  provided  that  the 
action  may  be  tried,  either  in  the  county 
where  the  defendant  resides  at  the  time  it  is 
begun,  or  in  the  county  where  the  injury  oc- 
curred. No  preference  is  given  to  one  over 
the  other.  Either  county  is  therefore  declar- 
ed to  be  "the  proper  county"  for  the'  trial,  by 
this  amendment  The  superior  court  has  no 
power  to  change  the  place  of  trial  of  an  ac- 
tion, except  in  the  cases  and  for  the  causes 
provided  by  express  law.  In  personal  actions 
of  this  character  the  only  authority  to 
change  the  venue  is  that  given  by  section  397 
of  the  Code  of  Civil  Procedure.  This  section 
authorizes  such  change  for  the  following 
causes:  "1.  When  the  county  designated  in 
the  complaint  is  not  the  proper  county;  2. 
When  there  is  reason  to  believe  that  an  im- 
partial trial  cannot  be  had  therein ;  3.  When 
the  convenience  of  witnesses  and  the  ends 
of  justice  would  be  promoted  by  the  change ; 
4.  When  from  any  cause  there  is  no  Judge  of 
the  court  qualified,  to  act"  In  this  case  it  is 
not  claimed  that  any  cause  existed  except 
the  first,  namely,  that  Fresno  county  was  not 
the  proper  county.  Hence,  unless  it  can  be 
said  that  the  county  where  the  injury  was 
committed  is  not  "the  proper  county"  in  cases 
where  the  defendant  resides  in  another  coun- 
ty at  the  time  the  action  was  begun,  the  coun- 
ty of  Fresno  was  one  of  the  counties  in  which 
the  action  might  be  begun  and  tried,  it  was 
a  proper  county,  and  there  was  no  authority 
in  the  court  to  order  a  change  to  Los  Angeles 
county  on  the  ground  that  the  latter  alone 
was  "the  proper  county." 

[2,  S]  The  defendant  concedes  the  force  of 
this  proposition.  He  seeks  to  uphold  the 
order  solely  on  the  ground  that  the  amended 
portion  of  the  section  is  invalid.  His  argu- 
ment Is  that  it  is  special  legislation  of  a  kind 
forbidden  by  section  26  of  article  4  of  the 
Constitution.  That  section  declares  that  the 
Legislature  shall  not  pass  any  local  or  special 
laws,  "Third — regulating  the  practice  of 
courts  of  justice.  Fourth — ^provide  for  chang- 
ing the  venue  in  civil  or  criminal  actions." 

The  provision  of  the  amendment  of  sec- 
tion 395  in  question,  it  is  true,  applies  only 
to  specified  classes  of  cases.  But  It  applies 
alike  In  every  part  of  the  state  to  all  actions 
embraced  in  the  classes  described.  Conse- 
quently it  is  not  a  local  law.  It  cannot  be 
deemed  a  special  law  forbidden  by  the  Consti- 
tution if  it  is  addressed  to  a  class  or  classes 
based  on  some  natural,  intrinsic,  or  constitu- 
tional  distinction  or  difference,   reasonable 
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and  sabstantial,  between  these  actions  and 
others  not  Included  and  sufficient,  in  some 
reasonable  degree,  to  account  for  or  Justify 
the  making  of  the  different  rule.  Statements 
of  this  proposition  have  been  made,  in  dif- 
ferent words  but  substantially  to  the  same 
effect,  in  many  decisions.  The  leading  case 
is  Pasadena  t.  Stimson,  91  Cal.  251,  27  Pac. 
601.  The  latest  enunciation  of  the  mle  is 
that  set  forth  in  E2z  parte  Miller,  162  Cal. 
698, 124  Paa  427,  where  many  other  cases  on 
the  subject  are  cited.  * 

[4]  The  sole  question  for  consideration  is 
whether  causes  of  actions  for  bodily  injury 
Or  for  injuries  to  property  are  so  like  in  aU 
respects  to  other  causes  of  actions,  such  as 
actions  for  slander  or  libel  or  actions  on  con- 
tract at  law  or  in  equity,  that  no  reasonable 
basis  can  be  found  for  a  provision  allowing 
the  former  to  be  tried  in  the  county  where 
the  injury  occurred,  which  is  not  the  resi- 
dence of  the  defendant,  which  does  not  apply 
with  equal  force  to  the  latter  actions  men- 
tioned. The  presumption  Is  in  favor  of  the 
legislative  action.  The  court  cannot  decide 
that  the  dasslflcation  is  unjustifiable  in  rea- 
son, unless  It  can  see  that  the  presumption  is 
overcome  because  no  reason  exists.  The 
Code  itself,  in  sections  392  and  393,  enacted 
long  before  the  adoption  of  the  present  Con- 
stitution, made  special  provisions  for  the 
place  of  trial  of  actions  to  recover  real  prop- 
erty, actions  for  injuries  thereto,  actions  for 
partition  thereof,  actions  to  foreclose  liens 
thereon,  actions  to  recover  penalties  or  for- 
feitures, and  actions  against  a  public  officer. 
It  has  never  been  supposed  that  these  special 
regulations  are  unconstitutional  discrimina- 
tions, or  that  they  would  be  special  laws 
within  the  constitutional  inhibition,  if  enact- 
ed after  the  adoption  of  the  Constitution  of 
1879.  Actions  to  recover  damages  caused  by 
bodily  injuries,  or  by  injuries  to  property,  are 
well  known  as  distinct  classes  of  actions. 
They  are  each  separately  treated  In  the  text- 
books of  law.  Each  forms  a  dlsUnct  and 
well-known  class,  with  attributes  and  quali- 
ties of  its  own,  and  each  is  or  has  been  af- 
fected and  controlled  to  some  extent  by  dis- 
tinct and  different  rules  of  law,  evidence,  and 
procedure.  They  are  so  clearly  distinguisbed 
from  other  actions  that  there  is  no  difficulty 
in  recognizing  and  classifying  them.  We 
think  they  are  sufficiently  distinguished  by 
the  probable  interests  and  convenience  of  the 
parties,  and  by  considerations  of  public  con- 
venience and  policy,  not  applying  so  strongly 
to  other  actions,  to  justify  the  legislature  in 
providing,  as  it  has,  that  the  defendant  shall 
not  have  the  absolute  right  to  demand  that 
the  cause  be  removed  for  trial  to  the  county 
of  his  residence,  in  case  it  is  not  the  county 
in  which  the  injury  occurred.  This  being  the 
case,  it  cannot  be  condemned  as  special  leg- 
islation. The  decision  of  CuUen  v.  Glendora 
W.  Co.,  113  Cal.  503,  39  Pac.  769,  45  Pac.  822, 


1047,  relied  on  by  the  resitondent,  was  a  much 
more  arbitrary  discrimination,  and,  as  the 
opinion  there  shows,  it  involved  a  flagrant 
injustice  to  one  or  the  other  of  the  parties 
to  the  cases  affected  by  It  and  a  deprivation 
of  substantial  rights  given  to  the  parties  in 
other  classes  of  actions  without  any  perceiv- 
able reason  for  the  distinction.  The  court 
below  erred  in  following  this  case  as  a  prec* 
edent  and  in  holding  the  amendment  of  sec- 
tion 395  to  be  improper  special  legislation. 
The  order  appealed  from  is  reversed. 

We  concur:  SLOSS,  J.;  ANQBLLOTTI, 
J.;  LOBIGAN,  J.;  MBLVIN,  J.;  HEN- 
SHAW,  J. 

(23  Cal.  A.  402) 

PEATItAND   REALTY   CO.  t.  EDWARDS. 

(Civ.  1368.) 

(District  Court  of  Appeal,  Second  District, 

California.    Bee.  8,  1913.) 

1.  Saucs   (J   85*)— Conditions   Pmckdent— 
"Upon"— "Sold." 

An  agreement  witnessed  that  for  a  valuable 
consideration  plaintiff  "has  sold  to  defendant  a 
jack'  upon  the  following  conditions,  possession 
of  jack  to  pass  to  second  parties  at  once.  First 
party  guaranties  jack  to  serve  mares  and  to  get  at 
least  S)  per  cent,  of  stock  served  the  first  year 
with  foal.  In  case  of -failure  in  either  of  fore- 
going provisions,  first  party  agrees  to  surrender 
to  second  parties  their  notes  upon  return  of 
said  jack,  this  contract  to  be  liberally  constru- 
ed so  as  to  protect  the  rights  of  tiie  parties." 
Beld,  that  the  provision  that  the  jack  should 
get  60  per  cent  of  the  mares  served  with  foal 
was  a  condition  precedent  upon  performance  of 
which  the  consummation  of  the  sale  depended; 
the  word  "upon"  indicating  a  state  of  depend- 
ence, and  the  word  "sold/'  thoui;h  primarily 
meaning  a  consummated  sale  passmg  title,  be- 
ing subject  to  control  by  the  context. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  U  236-238;    Dec.  Dig.  {  86.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7222;  vol.  7,  pp.  6540-6542;  vol 
8,   p.  7801.] 

2.  Sales   (8   393*)— Action  fob  Pbick— Db- 

FENSES— FAILUBB    of    CONSIDEBATION. 

Under  Civ.  Code,  S  1439,  providing  that 
before  any  party  to  an  obligation  can  require 
another  party  to  perform  he  must  fulfill  all 
conditions  precedent  imposed  upon  himself,  if 
a  provision  of  a  contract  for  the  sale  of  a  jack 
guarantying  that  it  should  get  60  per  cent,  of 
the  mares  served  with  foal,  was  a  condition 
precedent  to  the  consummation  of  the  sale,  the 
buyer  could  show  as  a  defense  to  an  action  for 
the  price  that  the  jack  only  got  about  38  per 
cent,   with  foal. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ctent. 
Dig.  S  1132 ;    Dec.  Dig.  i  383.*] 

Appeal  from  Superior  (3ourt,  Orange  Coun- 
ty; Z.  B.  West,  Judge. 

Action  by  the  Peatland  Realty  Company 
against  J.  H.  Edwards.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

B.  E.  Tarver,  of  Santa  Ana,  and  H.  C. 
Head,  of  Fullerton,  for  appellant  E.  E. 
Keech,  of  Santa  Ana,  and  John  N.  Anderson, 
for  respondent 


•For  otb«r 


»  same  topic  ind  aectlOD  NtTMBBR  In  Doe.  Dig.  A  Am.  Dig.  Kojr-Mo.  8«rt«°ft  Rop'r  IndoxM^ 

Digitized  by  V^OOQ IC 


358 


138  PACIFIC  REPORTER 


(Cal. 


SHAW,  J.  Defendant  and  two  others  pur- 
chased from  plaintiff  a  Jack  for  the  agreed 
price  of  which  each  of  them  executed  his 
note  to  plaintiff  in  the  sum  of  $433.33.  The 
action  is  against  defendant  to  recover  upon 
the  note  so  made  by  him  to  plaintiff.  The 
answer  admits  the  making  of  the  note  and 
nonpayment  thereof,  and  as  a  separate  de- 
fense sets  up  a  contract  alleged  to  have  been 
made  at  the  same  tlmfe  and  as  a  part  of  the 
same  transaction  in  which  the  note  was 
signed  and  delivered,  which  contract  is  as 
follows:  "An  agreement,  made  this  15th  day 
of  February,  1906,  between  the  Peatland 
Realty  Company,  a  corporation,  with  princi- 
pal place  of  business  at  Smeltzer,  Orange  Co., 
California,  party  of  the  first  part,  and  Robert 
McCUntock,  J.  H.  Edwards  and  If.  C.  Cole, 
all  of  the  same  place,  parties  of  the  second 
part,  Witnesseth:  That  for  a  valuable  con- 
sideration and  the  covenants  Jbereinafter 
mentioned,  first  party  has  sold  unto  second 
parties  a  blue  Jack  about  seven  years  old  for 
Thirteen  Hundred  Dollars  ($1300)  upon  the 
following  conditions,  possession  of  Jack  to 
pass  to  the  second  parties  at  once.  First 
party  guarantees  Jack  to  serve  mares  and  to 
get  at  least  sixty  (60%)  of  stock  served  the 
first  year  with  foal.  In  case  of  failure  in 
either  of  the  foregoing' provisions  first  party 
agrees  to  surrender  to  second  parties  their 
notes  upon  return  of  said  Jack,  this  contract 
to  be  liberally  construed  so  as  to  protect 
the  rights  and  Interests  of  the  parties  hereto. 
Signed  and  sealed  the  day  and  year  first 
above  written.  Robt  McCUntock.  J.  H. 
Edwards.  M.  C.  Cole.  Peat  Land  Realty 
Company,  per  W.  T.  Clark,  Pres."  [Seal.] 
It  is  further  alleged  that  on  February  15, 
1906,  possession  of  the  Jack  was  delivered  to 
said  defendants  and  his  associates;  that  It 
was  properly  cared  for  and  used  in  the  serv- 
ice of  mares  during  the  entire  breeding  sea- 
son and  up  to  December  15,  1906,  on  which 
date,  without  fault  of  defendant  or  either  of 
the  other  parties  having  said  Jack  In  charge, 
it  died,  of  which  fact  plaintiff  had  notice  but 
failed  to  surrender  to  defendant  his  note; 
"that  said  Jack  during  said  time  from  Febru- 
ary 15,  1906,  to  December  15,  1906,  failed  to 
get  60  per  cent,  of  the  stock  served  with  foal, 
and  did  not  get  more  than  38  per  cent  with 
foal."  An  order  of  the  court,  overruling  a 
general  demurrer  interposed  by  plaintiff  to 
the  answer,  presents  the  sole  question  on  ap- 
peaL 

[1]  In  our  opinion,  the  provision  that  the 
Jack  should  get  60  per  cent  of  the  mares 
served  with  foal  was  a  condition  precedent 
upon  the  performance  of  which  the  consum- 
mation of  the  sale  depended.  As  here  used, 
the  word  "upon"  Indicates  a  state  of  depend- 
ence. Welch  V.  Matthews,  98  Mass.  131; 
Powell  V.  Dayton,  S.  &  Q.  R.  Co.,  14  Or.  358, 
12  Pac.  665.  The  statement  In  the  agreement 
that  plaintiff  had  sold  the  Jack  to  defendant 


upon  the  conditions  named  clearly  Implies 
that  the  sale  thereof  was  dependent  uoon 
performance  of  the  conditions,  and  the  inser- 
tion therein  of  the  clause  (wholly  unneces- 
sary If  it  was  a  consummated  sale),  "posses- 
sion of  Jack  to  pas?  to  second  parties  at 
once,"  Indicates  that  the  parties  understood 
that  title  was  not  to  pass,  but  should  remain 
in  the  seller  until  the  performance  of  the  con- 
dition. The  case  Is  similar  to  one  where  by 
an  order  of  court  a  party  Is  given  the  right  to 
plead  on  payment  of  costs.  Payment  is  a 
condition  precedent  to  the  exercise  of  such 
right  to  plead.  Sands  v.  McClelan,  6  Cow. 
(N.  T.)  682. 

[2]  If  we  are  correct  in  this  conclusion.  It 
must  follow,  since  under  section  1439,  Civil 
Code,  "before  any  party  to  an  obligation  can 
require  another  party  to  perform  any  act 
under  it,  he  must  fulfill  all  conditions  prece- 
dent thereto  Imposed  upon  himself';  that 
the  answer  constitutes  a  sufficient  defense, 
for  performance  of  the  condition  precedent 
npon  which  the  consummation  of  the  sale  de- 
pended was  never  fulfilled,  and,  title  to  the 
Jack  being  vested  in  plaintiff,  and  It  having 
died  without  fault  of  defendant  or  his  asso- 
ciates, they  were  in  no  wise  responsible  for 
its  loss.  While  It  is  true,  as  contended  by 
appellant,  that  the  word  "sold"  primarily 
means  a  consummated  sale  passing  title, 
such  meaning  is  controlled  by  the  context 
which  here  clearly  indicates  an  executory 
agreement  not  intended  to  transfer  title, 
save  and  except  upon  the  performance  of  the 
condition  specified.  Christensen  v.  Cram,  156 
Cal.  633,  105  Pac.  950;  Potts  Drug  Co.  v. 
Benedict,  156  Cal.  322,  104  Pac.  432.  Defend- 
ant was  not  seeking  a  rescission  of  the  con- 
tract, as  suggested  by  appellant,  but  seeking 
to  enforce  the  contract  in  accordance  with  its 
terms,  namely,  that,  the  Jack  having  failed 
to  perform  the  conditions  upon  which  per- 
formance the  sale  was  contingent,  he  de- 
manded a  surrender  of  the  note  evidencing 
the  purchase  price  thereof. 

The  Judgment  is  affirmed. 

We  concur:  CONREY,  P.  J.;  JAMES,  J. 


(23  Cal.  A.  4e0) 
TUCKER,  LYNCH  &  COLDWELL,  Inc.,  v. 
HAWLEX,    (Civ.  1303.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia. Dec.  10,  1913.  Rehearing  Denied 
Jan.  9,  1914.  Denied  by  Supreme  Court  Feb. 
7,  1914.) 

1.  BBOKERS  (I  40*)  —  COMPBNSATION— PXB- 
FOBMANCS    OF  CONTRACT— "RkPBESKNT." 

A  broker  brought  together  the  owner  of  a 
warehouse  under  coastruction,  and  M.,  an  agent 
of  a  firm,  a  prospective  tenant,  under  a  contract 
with  the  owner,  providing  that  if  M.,  or  an; 
concern  "represented"  by  nim,  leased  the  ware- 
house, the  owner  was  to  pay  the  broker  $1,500. 
Held  that,  construing  the  word  "represent"  in 
its  ordinary  meaning,  as  required  by  Civ.  Code, 
{  1644,  !t  meant  any  concern  for  whom  M.  act- 
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«d  in  the  negotiadoni,  and  not  necessarily  re- 
qniring  that  he  should  have  the  power  to  legally 
bind  such  concern. 

[EM.  'Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  H  38-40;    Dec.  Dig.  {  40.* 

For  other  definitions,  see  Words  and  Pliraaes, 
yoL  7,  pp.  6107,  6108.] 

2.  Brokers  (|  63*)— Cokpbmbatioh  —  Su>n- 

CIENCT  or  FERFOBMANCB  or  CONTBAOT. 

Where  a  real  estate  brolcer  brought  to  the 
owner  of  a  warehouse  a  prospective  tenant,  with 
the  agreement  that  the  owner  was  to  pay  him 
fl,500  if  the  lease  was  perfected,  it  was  not 
necessary  for  the  brolcer,  in  view  of  the  con- 
tract, to  bring  the  minds  of  the  parties  to- 
gether, and  thus  be  the  procuring  cause  of  this 
execution. 

[£d.  Note.— For  other  cases,  see  Brokers,  Cent 

ig.  i  74 ;   Dec  Dig.  {  53.*] 

3.  BBOKKRS    (I    67*)— COKFBNSATION    —    FEB- 
FORMANCE  OF  CONTRACT. 

Where  a  broker  brought  the  owner  of  a 
warehouse  under  construction  and  the  agent  of 
a  prospecttve  tenant  together  with  the  distinct 
understanding,  in  writing,  with  the  owner,  that 
should  the  agent,  or  any  concern  represented  by 
him,  lease,  the  broker  was  to  get  $1,500,  the 
fact  that  the  owner,  because  of  lacli  of  funds, 
organized  a  corporation  to  complete  the  con- 
struction of  the  warehouse,  or  that  the  plans  of 
the  building  were  changed,  did  not  affect  the 
right  of  the  broker  to  recover  compensation. 

[E!d.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  {{  66,  67,  72;    Dec.  Dig.  {  67.*] 

Appeal  from  Superior  Court, ,  City  and 
County  of  San  Francisco ;  George  A.  Sturte- 
rant.  Judge. 

Action  by  Tucker,  Lynch  &  Coldwell 
against  M.  J.  Hawley.  From  a  Judgment  for 
plaintiff,  defmdant  appeals.    AfBrmed. 

Oeorge  C.  Sargent,  of  San  Francisco,  for 
appellant  N.  C.  Coldwell,  of  San  Francisco, 
for  respondent 

KERRIGAN,  X  This  is  an  appeal  from  a 
Judgment  for  plaintiff  and  from  an  order 
denying  defendant's  motion  for  a  new  trial,, 
in  an  action  for  seirlces  rendered  as  a  real 
estate  broker  by  the  plaintiff  to  the  defend- 
ant 

Defendant  was  the  owner  of  a  certain 
piece  of  real  estate  in  San  Francisco,  which 
be  desired  to  lease  for  warehouse  purjioses. 
On  several  occasions  he  had  conversed  with 
A.  C.  Hastings,  an  emidoye  of  the  plaintiff, 
in  regard  to  a  tenant  In  January,  1910,  he 
again  saw  Hastings,  showed  him  a  working 
plan  of  a  building  he  Intended  to  erect,  and 
told  him  that  If  he  would  bring  him  a  tenant 
who  desired  a  warehouse,  he  would  pay  the 
usual  real  estate  commission.  In  response  to 
an  oral  arrangement  thereupon  entered  into, 
Hastings  at  once  made  efforts  to  find  a  ten- 
ant and  later  Hastings,  in  company  with 
Colbert  Coldwell,  another  employ^  of  the 
plaintiff,  saw  the  defendant  in  his  ofllce,  and 
Coldwell  told  defendant  that  he  thought  that 
a  tenant  had  been  secured  for  the  property, 
and  asked  to  see  the  plans  of  the  proposed 
warehouse  so  as  to  be  able  to  discuss  the 
matter  with  the  prospective  tenant  After 
spending  some  time  in  examining  the  plans  it 


was  seen  that  they  were  complicated,  and 
the  defendant  suggested  that  the  best  thing 
to  do  was  for  Coldwell  to  bring  the  proposed 
tenant  and  the  defendant  together  and  let 
them  discuss  the  matter.  In  this  connection 
defendant  further  said,  "Do  this,  and  It 
will  save  going  over  the  plans  a  number  of 
times  with  you,  and  then  by  you  with  him,  and 
I  will  protect  you  In  your  commissions." 
Coldwell  assented,  and  brought  the  defend- 
ant and  B.  F.  Mackall  together,  the  latter  rep- 
resenting the  Western  Basket  &  Barrel  Com- 
pany. Thereupon,  after  some  discussion  as 
to  the  amount  of  plalntUTs  commission,  the 
defendant  signed  the  following  document: 
"San  Francisco,  Cal.,  Jan.  8th,  1910.  For 
value  received  the  undersigned  agrees  that 
If  the  Western  Basket  &  Barrel  Company,  or 
any  concern  represented  by  B.  F.  Mackall, 
leases  the  building  to  be  erected  by  the  un- 
dersigned In  the  block  bounded  by  First  and 
Second  streets  and  Bryant  and  Brannan 
streets,  San  Francisco,  Cal.,  that  be  will  pay 
to  Tucker,  Lynch  &  Coldwell  Inc.  the  sum 
of  fifteen  hundred  ($1,500)  dollars  for  serv- 
ices rendered  in  making  the  said  lease. 
Above  covers  the  entire  buUdlng,  a  smaller 
section  will  be  pro-rated.  M.  J.  Hawley." 
At  the  time  of  signing  this  document  it  was 
agreed  that  plaintiff  would  do  ail  it  could  to 
get  the  Western  Basket  &  JBarrei  Company 
to  talie  a  lease  of  the  property,  and  defend- 
ant remarked  that  he  wanted  plaintiff  to  un- 
derstand he  expected  he  would  have  trouble 
in  financing  the  building,  but  with  the  aid  of 
a  tenant  he  thought  he  could  do  so.  After 
many  conferences,  at  which  changes  In  the 
proposed  building,  the  term  of  the  lease,  and 
the  rent  to  be  paid  for  the  property,  were 
discussed,  the  parties  finally  agreed  upon 
the  provisions  of  a  lease ;  but,  the  defendant 
being  unable  to  finance  the  erection  of  the 
building,  he  organized  a  corporation  for  that 
purpose,  and  became  the  owner  of  one-half 
of  the  stock  thereof.  That  corporation,  nam- 
ed the  Rincon  Warehouse  Company,  as  lessor, 
executed  a  lease  to  the  Western  Basket  & 
Barrel  Company,  the  Earl  Fruit  Company, 
and  Comyn-Mackall  Company  (a  partnership). 


[1]  In  regard  to  the  stipulation  In  the 
agreement  that  the  commission  would  be 
payable  to  plaintiff  if  the  lease  should  be 
made  to  the  Western  Basket  &  Barrel  Com- 
pany or  any  concern  represented  by  Mack- 
all, it  Is  conceded  that  Mackall  represented 
said  company,  but  defendant  denies  that  he 
represented  the  Earl  Fruit  Company.  "The 
words  of  a  contract  are  to  be  understood  in 
their  ordinary  and  popular  sense,  rather 
than  according  to  their  strict  legal  meaning. 
*  •  • "  (av.  Code,  I  1644) ;  and  the  di^ 
cumstances  under  which  this  agreement  was 
made  show  that  the  word  "represented"  was 
used  therein  in  its  ordinary  and  popular 
sense.    As  employed  in  the  contract  It  would 
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indnde  any  concern  for  whom  Mr.  Mackall 
acted  In  tbe  negotiations  for  tbe  settlement 
of  the  terms  of  the  proposed  lease.  It  is 
qnite  plain,  we  think,  that  it  was  not  the 
Intention  of  the  contract,  as  urged  by  the  de- 
fendant, that  Mackall  should  have  power  to 
bind  a  tenant  proposed  by  him.  It  was  suffi- 
cient If  he  produced  and  presented  a  person 
as  a  lessee  to  sign  tbe  lease.  The  Earl  Fruit 
Company  was  produced  as  a  lessee  of  the 
property  by  Mackall  at  the  suggestion  of  the 
defendant,  who  desired  that  company  to  ex- 
ecute the  lease  as  a  lessee,  as  security  for  the 
payment  of  the  rent 

[2]  We  agree  with  the  position  of  the 
plaintiff  that  it  was  unnecessary  for  it  as 
agent  to  bring  the  minds  of  the  defendant 
and  of  the  proposed  tenants,  or  of  the  latter 
and  the  warehouse  company,  together,  and 
thus  become  the  procuring  cause  of  tbe  exe- 
cution of  the  lease.  Under  tbe  terms  of  most 
agency  contracts  for  the  sale  or  leasing  of 
real  property,  perhaps  that  much  wotild  be 
required ;  but  we  do  not  think  it  is  so  in  the 
present  case,  for  under  the  provisions  of  the 
agreement  the  plaintiff  was  entitled  to  its 
commission  whenever  the  Western  Basket 
ft  Barrel  Company,  or  any  concern  represent- 
ed by  Mackall,  entered  into  a  lease  with  the 
defendant  for  the  property  described.  The 
plaintiff  was  not  to  bring  the  parties  to  an 
agreement  as  to  the  terms  of  tbe  lease.  The 
circumstances  of  the  case  show  clearly  that 
the  agreement  contemplated  that  the  parties 
to  the  lease  should  arrive  at  its  terms  them- 
selves. It  is  true  that  the  plaintiff  agreed 
when  entering  into  the  contract  to  perform 
services  as  a  real  estate  agent  to  Induce  its 
client  or  clients  to  make  the  lease,  and  such 
services  the  trial  court,  upon  ample  evidence, 
found  that  the  plaintiff  fully  performed. 

The  plaintiff  rendered  valuable  services  to 
the  defendant  tiefore  the  agreement  of  Jan- 
uary 8th  was  executed ;  and,  for  the  purpose 
of  facilitating  the  transaction  and  at  the  sug- 
gestion of  the  defendant,  the  plaintiff 
brought  the  parties  to  the  lease  together, 
with  the  distinct  understanding  that  If  they 
agreed  upon  and  executed  a  lease  of  the  de- 
scrlt>ed  property,  the  plaintiff  was  to  be  en- 
titled to  $1,600.  After  the  execution  of  the 
agreement  plaintiff  did  what  it  could  to  bring 
the  parties  to  the  lease  to  an  understanding ; 
and,  as  far  as  the  point  under  discussion  is 
concerned,  we  have  no  doubt  the  plaintiff  was 
entitled  to  the  payment  agreed  upon. 

[3]  There  is  no  merit  In  the  contention  that 
because  the  defendant  did  not  personally  con- 
struct the  building,  but  tliat  it  was  erected 
by  tlie  Rlncon  Warehouse  Company,  the  con- 
dition of  the  contract  was  not  fulfilled.  That 
condition  was  that  if  tbe  Western  Basket  & 
Barrel  Company,  or  any  concern  represented 
by  B.  F.  Mackall,  leased  the  building  to  l>e 
erected  by  the  defendant  on  the  property 
described,    the  commission   would    be  paid. 


The  defendant,  not  being  able  to  ffaiance  the 
erection  of  the  building,  formed  a  corporation 
to  accomplish  that  jmrpose.  The  buUdlng 
was  completed  substantially  as  contemplated, 
and  leased  to  the  parties  represented  by 
Mackall.  The  description  of  the  building  as 
"to  be  erected  by  tbe  undersigned"  (M.  J. 
Hawley)  was  sufficiently  answered  by  a  build- 
ing erected  by  a  corporation  wUch  he  was 
Instrumental  in  forming  for  that  purpose, 
and  in  which  he  owned  a  large  proportion  of 
the  stock.  Tbe  whole  matter  is  one  transac- 
tion which  resulted  in  the  defendant  accom- 
plishing tbe  object  sought  when  be  employed 
the  plaintiff.  Steidl  v.  McClymonds,  90  Minn. 
205,  05  N.  W.  906 ;  Bnrke  et  al.  v.  CogsweD, 
39  Mina  344,  40  N.  W.  251 ;  Smith  v.  May- 
field,  60  111.  App.  266,  269.  It  is  true  that 
the  building  erected  was  not  constructed 
strictly  according  to  the  original  plans  sub- 
mitted by  the  defendant  to  the  plaintiff. 
Such  plans  were  tentative  only;  and  tills 
point,  like  every  other  point  made  in  the 
case  by  the  defendant.  Is  technical,  and  does 
not  affect  the  merits  of  the  case.  It  was  not 
essential,  to  entitle  the  plaintiff  to  recover 
its  compensation,  tliat  the  defendant  and 
the  lessees  should  have  entered  into  a  lease 
upon  the  precise  terms  first  named  by  the 
defendant  It  was  through  the  instrumen- 
tality of  the  plaintiff  that  the  defendant  and 
the  lessees  met  and  opened  negotiations 
which,  without  interruption,  ultimately  cul- 
minated In  the  execution  of  the  lease  snl>- 
stantially  as  contemplated;  and  hence  the 
plaintiff  must  be  regarded  as  having  earned 
its  commission  under  the  agreement  of  Janu- 
ary 8th,  and  entitled  to  the  same.  Gross 
on  Real  Est  Brokers,  p.  146,  |  136 ;  19  Cyc 
249  et  seq. 
The  Judgment  and  order  are  affirmed. 


We    concur: 
ABOS,  J. 


LENNON,    P.    J.:     RICH- 


(23  Cal.  A.  iSS) 

MAJOB  et  al.  v.  WALKER  et  al    (Civ.  1388.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Dec.  10,  1913.     Rehearing  Denied 
by  Supreme  Court  Feb.  7,  1914.) 

Abatkmknt  ano  Revival  (t  66*)— LiABirrrr 
Surviving— LtiABiuTT  of  Cobpobatb  Di- 

BECTOB. 

The  liability  Imposed  by  (3onst.  art  12.  { 
3,  making  corporate  directors  Jointly  and  sev- 
erally liable  to  creditors  and  stockholders  for 
all  moneys  misappropriated  by  tbe  ofiicers  of 
tbe  corporation  during  tbe  directors'  term  of 
office,  is  contractual  and  not  penal  in  its  na- 
ture, so  that  a  director's  liability  would  sur- 
vive against  his  administrator. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  »  266-260,  267,  271- 
278,  282,  285,  292,  293;    Dec.  Dig.  I  55.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  Frieda  R.  Major  and  others 
against  David  F.  Walker  and  others.    From 
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u>  ordei-  setting  aside  an  order  snbstltuttDS 
Walter  H.  Linfortb  administrator  in  the 
place  of  David  F.  Walker  as  a  defendant, 
and  from  a  further  order  dismissing  the  ac- 
tion, plaintiffs  appeal.    Orders  reversed. 

Daniel  O'Connell,  of  San  Francisco,  for  ap- 
pellants. Ross  St  Ross,  of  Redwood  Git7>  for 
respondents. 

RICHARDS,  J.  This  is  an  appeal  from  an 
order  of  the  superior  court  in  and  for  the  dty 
and  connty  of  San  Francisco,  setting  aside  its 
order  theretofore  made,  substituting  Walter 
H.  Linforth,  administrator  of  the  estate  of 
David  F.  Walker,  deceased,  in  the  place  and 
stead  of  said  David  F.  Walker,  who,  prior  to 
his  death,  had  been  one  of  the  defendants  in 
the  case,  and  from  a  further  order  dismiss- 
ing the  action  as  to  said  defendant  Walker. 
The  facts  of  the  case  leading  up  to  the  entry 
of  the  orders  appealed  from  are  the  fol- 
lowing: The  plalntifTs;  Frieda  R.  Major 
and  Kate  O'Coimell,  the  administratrix  of  the 
estate  of  George  P.  Ck>nnell,  deceased,  each 
brought  a  separate  action  against  David  F. 
Walker  and  a  number  of  other  personify  di- 
rectors of  the  California  Safe  Deposit  & 
Trust  Company,  to  enforce  the  alleged  lia- 
bility of  the  defendants  as  such  directors,  for 
the  alleged  mismanagement  of  the  institu- 
tion. These  two  actions  were  consolidated  in 
the  court  in  which  they  were  pending;  and 
thereafter  and  during  the  lifetime  of  David 
F.  Walker  the  plaintiffs  filed  therein  theii 
fifth  amended  complaint,  wherein,  imrporting 
to  act,  not  only  for  themselves,  but  also  on 
behalf  of  all  of  the  deirasitors  and  creditors 
of  said  corporation,  numbering  several  thou- 
sand persons,  they  seek  to  enforce  the  afore- 
said liability  of  the  defendants  for  the  mis- 
management of  the  corporate  afTairs.  Subse- 
quent to  the  filing  of  this  fifth  amended  com- 
plaint David  F.  Walker  died,  and  Walter  B. 
linforth  was  duly  appointed  administrator 
with  the  will  annexed  of  his  estate.  There- 
after, and  on  February  9,  1912,  upon  the  sug- 
gestion of  the  attorney  for  plaintiffs,  the 
court  made  its  ex  parte  order  substituting 
said  Walter  H.  Linfortb,  administrator,  etc., 
as  a  party  defendant  in  the  place  and  stand 
of  said  Walker.  Upon  April  20,  1912,  upon 
motion  of  said  Linforth,  the  court  made  an 
order  setting  aside  its  previous  order  of  sub- 
stitution, and  further  ordered  that  the  ac- 
tion be  dismissed  as  to  said  David  F.  Walker, 
deceased.  It  is  from  these  orders  that  this 
appeal  has  been  taken. 

The  only  substantial  question  presented  up- 
on this  appeal  is  as  to  whether  an  action  be- 
gun for  the  enforcement  of  the  liability  of  a 
director  of  a  corporation  under  section  3,  art 
12,  of  the  state  Constitution,  survives  the 
death  of  said  director. 

The  section  under  review  reads  as  follows: 
"Badi  stockholder  of  a  corporation  or  joint 
stock  association  shall  be  individually  and 
personally  liable  for  such  proportion  of  all 


its  debts  and  liabilities  contracted  or  incur- 
red during  the  time  be  was  a  stockholder  as 
the  amount  of  stock  or  shares  owned  by  him 
bears  to  the  whole  of  the  subscribed  capital 
stock  or  shares  of  the  corporation  or  asso- 
ciation. The  directors  or  trustees  of  corpora- 
tions and  Joint-stock  associations  shall  be 
Jointly  and  severally  liable  to  the  creditors 
and  sto<dcholders  for  all  moneys  embezzled  or 
misappropriated  by  the  officers  of  such  cor- 
poration or  Joint-stock  association  during  the 
term  of  office  of  such  director  or  trustee." 
Const  I  S,  art  12. 

The  respondent  upon  this  appeal  contended 
in  the  lower  court  and  here  contends,  that 
the  liability  of  the  directors  of  a  corporation 
for  the  embezzlement  or  misappropriation  of 
its  funds  is  a  liability  not  founded  upon 
contract  but  Is  a  liability  penal  in  Its  nature, 
and  hence  that  the  cause  of  action  to  enforce 
such  liability  died  with  the  death  of  David 
F.  Walker,  and  did  not  survive  against  his 
administrator  or  estate. 

The  question  as  to  whether  the  liability  of 
directors  of  a  corporation  for  the  embezzle- 
ment or  misappropriation  of  its  funds  is  con- 
tractual and  not  penal  in  its  nature  has  been 
decided  adversely  to  the  respondents'  conten- 
tion by  the  Supreme  Court  of  this  state  in  the 
case  of  Winchester  v.  Howard,  136  CaL  432, 
64  Pac.  692,  69  Pac.  77,  80  Am.  St  Rep.  15.3. 
This  case  is  in  no  wise  to  be  distinguished 
from  the  present  one  in  so  far  as  the  nature 
of  a  director's  liability  is  concerned ;  and  the 
language  of  this  decision  has  been  adopted  by 
the  United  States  Circuit  Court  of  Appeals 
in  the  several  cases  of  In  re  Brown,  164  Fed. 
673.  90  C.  C.  A.  489,  In  re  Bartnett  184  Fed. 
679,  90  C.  O.  A.  495,  and  Walker  v.  Woodslde 
et  al.,  164  Fed.  680,  90  C.  C.  A.  644,  in  each 
of  which  cases  it  will  be  noted  that  the  same 
corporation  and  the  same  parties  were  before 
the  federal  court  which  are  before  this  court, 
and  upon  the  same  questions  raised  by  this 
appeal. 

In  view  of  the  foregoing  rulings  of  the 
state  and  federal  tribunals,  to  the  effect  that 
the  liability  of  a  director  of  a  corporation  to 
its  stockholders  and  creditors  for  the  em- 
bezzlement and  misappropriation  of  its  funds 
Is  contractual  and  not  penal  in  its  nature, 
this  court  is  constrained  to  hold  that  the  con- 
tention of  the  respondent  herein  that  the 
cause  of  action  attempted  to  be  set  up  in  the 
plaintiffs  fifth  amended  complaint  did  not 
survive  the  death  of  David  F.  Walker  can- 
not be  upheld.  It  would  follow  that  since 
such  cause  of  action  survived  and  could  be 
prosecuted  against  the  executor  or  adminis- 
trator of  the  decedent's  estate  under  section 
1582  of  the  Code  of  Civil  Procedure  the  order 
of  the  superior  court  in  which  this  action  was 
pending,  directing  the  substitution  of  Walter 
U.  Linforth,  as  administrator  with  the  will 
annexed  of  the  estate  of  David  F.  Walker, 
deceased,  in  the  place  and  stead  of  said 
David  F.  Walker,  upon  the  suggestion  of  the 
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tatter's  death,  was  a  proper  order,  and  that 
the  same  should  not  have  been  set  aside,  nor 
should  the  action  hare  been  dismissed  against 
David  F.  Walker. 

In  the  adoption  of  these  views  the  court 
has  not  deemed  it  proper  to  take  into  ac- 
count any  of  the  alleged  infirmities  of  the 
plaintiff's  complaint,  and  especially  its  as- 
serted insufficiency  in  the  failure  to  aver  ttiat 
a  claim  has  been  presented  against  the  estate 
of  David  F.  Walker,  deceased,  in  respect  to 
the  liability  sought  to  be  enforced  in  this 
action.  These  are  matters  for  the  considera- 
tion of  the  trial  court  upon  objections  therein 
properly  presented  to  the  form  and  substance 
of  the  plaintiff's  fifth  amended  complaint 

The  orders  appealed  from  are  reversed. 

We  concur:  LENNON,  P.  J.;  KEBRI- 
GAN,  J. 


(23  Cal.  A.  423) 

COLEMAN  T.   COLEUAN.     (CSv.  1283.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Dec.  4,  191S.) 

1.  DiVOBCX  ({  149*)— FiNDINOB— RESIDENCK. 

A  finding  in  divorce  that  the  parties  were 
both  residents  of  the  city  and  county,  of  San 
Francisco  and  had  been  such  residents  for  more 
than  one  year  "now  last  past"  was  not  a  finding 
that  tfae  parties  resided  in  San  Francisco  for 
a  year  before  the  commencement  of  the  action. 
[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  if  49&-498;    Dec.  Dig.  |  140.*] 

2.  DivoBCK  (f  108*)— Jurisdiction— Pboof  of 
Rksidkitcx — Necessity. 

To  give  jurisdiction  in  a  divorce  action, 
the  proof  must  show'  that  plaintiff  was  a  resi- 
dent of  the  state  for  a  year,  and  of  the  county 
for  three  months  next  preceding  the  commence- 
ment of  the  action,  as  required  by  Civ.  Code, 
jl  128;  a  mere  admission  of  the  pleadings  to 
that  effect  not  being  sufficient. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
I>ig.  Si  349-352;    Dec.  Dig.  i  lOa*] 

3.  Divorce  (S  62*)— Residence  of  Cboss-Com- 
plainant. 

Civ.  Code,  I  128,  prohibiting  the  granting 
nf  a  divorce,  unless  plaintiff  is  a  resident  of 
the  state  for  one  year,  and  of  the  county  for 
three  months,  next  before  the  commencement 
of  the  action  as  amended  in  1911  so  as  to  grant 
relief  to  a  cross-complainant,  who  Is  not  a  resi- 
dent of  the  state  or  county,  does  not  entitle 
cross-complainant  to  a  divorce  without  proof 
being  made  that  plaintiff  has  resided  in  the  ju- 
risdiction for  the  requisite  time. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  il  200-202,  208-216,  220.  282;  Dec.  Dig. 
I62.*f 

4.  DivoBCE  a  152*)— Findings — Residence. 

A  finding  that  plaintiff  or  defendant  has 
resided  hi  the  state  for  a  year  and  in  the  county 
for  three  months  next  preceding  the  commence- 
ment of  a  divorce  action,  as  required  by  Civ. 
Code,  {  128,  is  essential  to  the  validity  of  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  f  514;   Dec.  Dig.  S  152.*] 

5.  New  Tbial  ({{  109,  123*)— Tin  or  Mo- 

TIOW. 

A  motion  for  new  trial  is  in  the  nature  of 
an  independent  proceeding  collateral  to  the 
judgment,  and,  if  notice  of  Intention  to  move 
for  new  trial  is  not  given  within  the  statutory 


time,  the  trial  court  cannot  relieve  the  moving 
party  from  the  effect  of  such  delay  ander  Code 
Civ.  Proc.  f  473,  permitting  the  court  to  relieve 
a  party  from  any  proceeding  taken  against  him 
through  mistake,   inadvertence,  etc 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {(  230.  276-281 ;    Dec  Dig.  IS  109, 

6w  DivoBCE  (I  182*)— Suit  Monet. 

If  an  appeal  by  the  wife  from  a  judgment 
granting  the  husband  a  divorce  was  meritorious 
and  taken  in  good  faitti,  and  the  wife  did  not 
have  means  to  take  the  appeal,  while  her  hus- 
band was  financially  able  to  pay  such  expense, 
the  refusal  of  a  reasonable  allowance  to  the 
wife  for  the  purpose  of  prosecuting  her  appeal 
was  an  abuse  of  discretion,  though  she  was 
properly  refused  an  allowance  for  having  the 
testimony  transcribed ;  she  having  lost  her 
right  to  have  the  evidence  reviewed  by  delay 
in  moving  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  »  568,  587.  588,  625.  638.  641,  657;  Dec 
Dig.  S  182.*] 

7.  Appeal  and  EttBOB  (J .  1178*)— Remand- 
Si  nole  Issue. 

Under  the  rule  that  a  case  may  be  remand 
ed  with  directions  to  find  only  upon  a  single  is- 
sue, where  it  appears  from  the  record  on  appeal 
that  the  trial  court's  jurisdiction  was  probably 
established  by  the  evidence,  and  that  only  the 
findings  on  the  question  of  residence  were  de- 
fective, the  case  may  be  remanded  to  make  a 
new  finding  thereon  and  enter  judgment  upon 
all  of  the  nndings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4604-4620;  Dec.  Dig.  | 
117&*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  William  P.  Law- 
lor,  Judge. 

Divorce  action  by  Jennie  Coleman  against 
John  L.  Coleman.  From  a  Judgment  deny- 
ing plaintiff  a  divorce  and  grantinK  a  di- 
vorce to  defendant  on  his  cross-complaint, 
and  from  orders  denying  plaintiff  permission 
to  file  notice  of  Intention  to  move  for  a  new 
trial,  and  denying  her  alimony  or  counsel 
fees  pending  appeal,  plaintiff  appeals.  Judg- 
ment reversed  and  remanded,  with  directtons, 
and  order  denying  motion  for  permission  to 
file  notice  affirmed,  and  order  denying  ali- 
mony and  counsel  fees  reversed. 

W.  H.  Early,  of  Petaluma,  and  <3.  L>.  Bara- 
ty,  of  San  Francisco,  for  appellant  T.  J. 
Crowley,  of  San  Francisco,  for  respondent 

KERRIGAN,  J.  This  is  an  appeal  from  a 
Judgment  denjdng  a  divorce  to  plaintiff,  and 
granting  a  divorce  to  defendant  on  his  cross- 
complaint  There  is  also  an  appeal  from 
the  two  orders  made  by  the  court  after  the 
entry  of  the  interlocutory  decree  of  divorce; 
the  first  order  being  one  denying  plaintiff 
permission  to  file  notice  of  inteutioa  to  move 
for  a  new  trial  after  the  time  for  the  filing 
of  such  notice  had  expired,  which  relief  was 
sought  under  the  terms  of  section  473  of  the 
Code  of  Civil  Procedure;  and  the  second  or- 
der being  one  denying  plaintifl  alimony,  costs 
or  counsel  fees  pending  appeal. 

[1  ]  It  is  claimed  by  the  appellant  that  the 
Interlocutory  decree  of   divorce   which   was 
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granted  to  tbe  defendant  upon  his  cro8s-«>m- 
plaint,  Is  not  sastalned  by  the  findings  of 
fact  In  support  of  this  claim,  we  are  refer- 
red to  the  finding  as  to  tbe  residence  of  tbe 
parties.  That  finding  recites  that  plaintiff 
and  defendant  are  both  residents  of  the  dty 
and  connty  of  San  Francisco,  state  of  Cali- 
fornia, and  "have  been  residents  In  said  dty 
and  county  and  state  for  a  period  of  more 
than  one  year  note  Uut  past."  We  agree  with 
appellant  that  this  la  not  a  finding  that  the 
parties  had  resided  In  San  Francisco  for  that 
period  of  time  prior  to  tbe  commencement  of 
the  action. 

[2]  Section  128  of  the  CItII  Code  provides 
that  no  dlrorce  shall  be  granted  unless  the 
plaintiff  shall  have  been  a  resident  of  the 
state  of  California  for  a  period  of  one  year, 
and  of  tbe  county  In  whldi  tbe  action  Is 
brought  for  a  period  of  three  months,  next 
preceding  the  commencement  of  the  action. 
No  divorce  can  be  bad  unless  this  Jurisdic- 
tional fact  appears,  and  tbe  proof  thereof  is 
a  prerequisite  to  the  granting  of  the  divorce. 
A  mere  admission  in  the  pleadings  of  such 
residence  is  Insuffldeut  A  plaintiff  In  a 
divorce  case  must  aver  and  prove  that  be  or 
she  has  been  a  bona  flde  resident  for  tbe 
requisite  period.  Bennett  v.  Bennett,  28  Cal. 
600;  Dutcher  v.  Dutcher,  39  Wis.  651,  667; 
Smith  V.  Smith,  10  N.  D.  219,  80  N.  W.  721; 
Adams  V.  Adams,  154  Mass.  295,  28  N.  E.  260, 
13  L.  R.  A.  275. 

[3]  While  the  section  last  mentioned  was 
amended  In  tbe  year  1911  so  as  to  provide 
for  relief  for  a  cross-complainant,  who  Is  not 
a  resident  of  the  state  or  the  county  in  which 
tbe  action  is  brought,  yet,  under  tbe  amend- 
ment, tbe  section  is  not  broad  enough  to  en- 
title such  complainant  to  afiirmative  relief 
unless  proof  Is  offered  that  the  plaintiff  has 
resided  in  the  jurisdiction  for  tbe  requisite 
period.  Without  proof  at  tbe  trial  that  one 
of  tbe  parties  to  the  action  bad  resided  in 
the  state  and  county  for  tbe  necessary  pe- 
riod, the  court  can  never  acquire  jurisdic- 
tion to  grant  a  divorce  to  one  or  other  of 
the  parties. 

[4]  The  fact  of  residence  being  a  Jurisdic- 
tional prerequisite.  It  must  appear  affirma- 
tively In  the  findings  that  the  plaintff  or  de- 
fendant bas  resided  in  the  Jurisdlcton  for  the 
spedfied  period ;  and  failing  in  this,  tbe  judg- 
ment thereon  is  void.  Salzbrun  v.  Salzbrun, 
81  Minn.  287, 83  N.  W.  1088.  A  finding  as  here 
that  both  plaintiff  and  defendant  have  been 
residing  in  tbe  connty  and  state  for  a  period 
of  more  than  one  year  "now  last  past"  Is 
not  a  finding  that  tbey  or  either  of  them  had 
resided  within  the  Jurisdiction  for  one  year 
next  preceding  tbe  commencement  of  the  ac- 
tion; nor  does  the  record,  aside  from  the 
pleadings,  anywhere  disclose  that  either  of 
them  so  resided  there  for  the  statutory  pe- 
riod. 

The  complaint  was  filed  on  tbe  12th  day 
of  July,  Idll,  the  cross-complaint  on  the 
16tb  day  of  August,  and  the  findings  of  fact. 


together  with  tbe  decree  based  thereon,  were 
signed  by  the  Judge  on  August  30th  of  the 
same  year.  It  follows  that  the  finding  of 
residence  of  the  parties  is  insufficient  to  sup- 
port tbe  decree. 

[5]  As  to  the  appeal  from  the  order  deny- 
ing plaintiff  permission  to  file  a  notice  of  in- 
tention to  move  for  a  new  trial,  it  is  suffi- 
dent  to  say  that  the  motion  was  83  days  late, 
and  that  the  provisions  of  section  473,  Code 
of  Civil  Procedure,  do  not  apply  to  such  a 
motion.  A  motion  for  a  new  trial,  says  tbe 
Supreme  Court,  is  in  the  nature  of  a  new 
and  Independent  proceeding  collateral  to  tbe 
Judgment  in  tbe  action;  and,  where  notice  of 
Intention  to  file  a  motion  for  a  new  trial  is 
not  given  within  the  time  limited,  the  trial 
court  bas  no  power  under  the  terms  of  sec- 
tion 473,  Code  of  Civil  Procedure,  to  relieve 
the  defeated  party  from  the  consequences  of 
that  failure.  Union  Collection  Co.  v.  Oliver, 
102  Cal.  765,  124  Pac.  435. 

[6]  Coming  to  tbe  last  order  appealed  from, 
we  think  the  court  committed  error  in  de- 
nying plaintiff's  motion  for  costs  and  counsel 
fees  on  appeal.  From  what  bas  already  been 
said,  it  appears  that  the  appeal  from  tbe 
judgment  must  be  regarded  as  having  some 
merit;  and,  according  to  plainttfTs  affidavit 
(which  was  uncontroverted),  that  appeal  was 
taken  in  good  faith,  she  was  without  means 
to  prosecute  it,  and  her  husband  was  in  a 
position  financially  to  pay  a  reasonable  sum 
to  defray  that  expense.  Of  course,  tbe  court 
was  right  in  refusing  to  make  her  an  allow- 
ance for  the  purpose  of  having  tbe  testimony 
transcribed;  for  it  was  obvious  that  the  ap- 
pellant had  by  delay  lost  all  right  to  have 
the  appellate  court  review  the  evidence.  But, 
so  far  as  the  appeal  from  the  Judgment  on 
the  judgment  roll  alone  was  concerned,  it 
is  plain  for  tbe  reasons  just  stated  that  the 
refusal  to  make  her  a  reasonable  allowance 
to  prosecute  that  appeal  was  an  abuse  of 
discretion. 

Tbe  appeal  from  tbe  Judgment  is  brought 
here  on  tbe  judgment  roll  alone,  and  we  do 
not  therefore  know  what  tbe  evidence  was 
In  the  trial  court  Tbe  plaintiff  alleged  a 
residence  of  eight  years  within  the  city  and 
county  of  San  Frandsco  next  preceding  tbe 
commencement  of  the  action,  which  was  not 
denied  in  tbe  answer;  tbe  cross-complaint 
also  alleged  the  residence  of  the  parties 
for  the  necessary  Jurisdictional  period;  and, 
while  Jurisdiction  cannot  be  established  by 
an  admission  of  tbe  parties,  still,  from  what 
appears  in  tbe  record  and  the  briefs  of  <nnn- 
sel,  it  is  probable  that  tbe  jurisdiction  of  tbe 
court  was  fully  established,  and  that  the  lan- 
guage of  the  finding  was  an  attempt  to  show 
such  Jurisdicttlon. 

[7]  The  authorities  support  the  view  that 
a  case  may  be  remanded  with  directions  to 
tbe  trial  court  to  find  upon  a  single  issue, 
leaving  the  other  findings  to  remain  as  a 
part  of  the  record.  Duff  v.  Duff,  101  Cal.  1, 
4,  35  Pac.  437;  Argenti  v.  City  of  San  Fran- 
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tdsco,  SO  Cal.  459,  462.  We  think  tbat  tbU 
U  a  proper  case  in  wliicli  to  adopt  sncb 
conrse ;  and  that  on  account  of  the  defective 
finding  as  to  the  residence  of  the  parties  the 
Judgment  should  be  reversed,  and  the  cause 
remanded  to  the  trial  court,  with  directions 
to  said  court,  upon  the  evidence  before  it,  to 
make  a  new  finding  on  the  subject  of  the 
residence  of  the  parties,  and  upon  such  and 
the  remaining  findings  to  render  and  enter 
the  appropriate  Judgment 

The  order  denying  plaintifTs  motion  for 
permission  to  file  notice  of  Intention  to  move 
for  a  new  trial  is  affirmed;  the  order  deny- 
ing plaintiff's  motion  for  costs,  counsel  fees, 
and  alimony  pending  appeal  is  reversed ;  and 
the  Judgment  is  reversed,  and  the  cause  re- 
manded to  the  trial  court  for  farther  pro- 
ceedings in  accordance  with  the  views  herein 
expressed. 

We  concur:  RICHARDS,  J,;  LBNNON, 
P.  X 

(U  Cal.  A.  427) 

KBIOBAUM  T.  SBARBARO  «t  al. 
(Civ.  1,164.) 
(District  Conrt  of  Appeal,  Third  District,  Cal- 
ifornia.     Dec.    4,    1913.) 

1.  MoKOPOLiES  (!  28«)— Actions. 

Under  Cartwright  Act  (St.  1907,  p.  984) 
1 1,  amended  by  St.  1909,  p.  593,  and  section  11. 
which  denounces  monopolies  and  provides 
tbat  any  person  injured  in  his  business  or 
property  by  any  other  person  by  reason  of  any- 
thing declared  nnlawful  by  the  act  may  sue 
therefor  and  recover  twofold  the  damages  sus- 
tained, the  expression  "injured  in  business  or 
property"  refers  only  to  direct  injuries  result- 
ing from  the  existence  of  a  monopoly  by  stifling 
competition,  and  hence  a  real  estate  broker, 
who  lost  a  commission  by  reason  of  the  acts 
of  the  defendants  who  constituted  a  trust  and 
who  conspired  to  deprive  the  broker  of  bis  com- 
mission because  of  his  attack  on  them,  has  no 
cause  of  action  within  the  statute,  and  allega- 
tions in  a  complaint  setting  out  the  existence  of 
the  trust  constitute  mere  matters  of  induce- 
ment 

[Ed.  Nots.— For  other  cases,  see  Monopolies, 
Cent  Dig.  {  18;    Dec.  Dig.  {  28.*] 

2.  PUCADINO   (J   214*)— Dkmubreb— Effect. 

A  demurrer  admits  all  of  the  allegations 
of  the  pleading  attacked. 

[E3d.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  Jf  525-534 ;    Dec.  Dig.  i  214.»] 

3.  ToBTS  (I  10*)— Rights  of  Action. 

Where  the  owner  of  vineyard  property  had 
listed  it  with  plaintiff  for  sale,  and  plaintiff 
had  interested  a  purchaser  who  was  about  to 
purchase,  when  defendants  interfered  and  by 
threats  and  coercion  prevented  the  consumma- 
tion of  the  purchase,  defendants  are  liable  to 
plaintiff  in  damages. 

FEd.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  I  10;   Dec.  Dig.  I  10.*] 

4.  ToBTs  (I   10*)  — Right  of  Actiok  — De- 
fenses. 

Where  defendants  by  their  wrongful  in- 
terference prevented  plaintiff  from  effecting  a 
sale  of  property  which  was  listed  with  him 
for  sale,  defendants  cannot  avoid  liability  up- 
on the  ground  that  at  the  time  of  their  inter- 
ference plaintiff  had  not  procured  a  purchaser 
ready,  able,  and  willing  to  then   purchase ;    it 


being  sufficient  if  he  had  Interested  a  purchas- 
er who  would  have  purchased  except  for  their 
interference. 

[Ed.  Note.— For  other  cases,  see  Torta,  C!ent 
Dig.  f  10;  Dec  Dig.  {  10.*] 

5.  ToBTS  a  10*)  — RiQHia  OF.  Ajoiion  — De- 
fenses. 

in  an  action  by  a  real  estate  broker  for 
damages  for  defendants'  unlawful  interference 
and  intimidation  which  prevented  him  from  ef- 
fecting a  sale  of  property  listed  with  him,  it  is 
not  essential  to  recovery  that  he  should  have 
had  the  exclusive  agency  for  the  sale  of  th* 
property. 

[Ed.  Note. — For  other  cases,  see  Torts,  Cent 
Dig.  S  10;    Dec.  Dig.  {  U).*] 

Appeal  from  Superior  Court  City  and 
Ck>unty  of  San  Francisco ;  George  A.  Sturte- 
vant  Judge. 

Action  by  Marcellus  Krigbanm  against  An- 
drea Sbarbaro  and  others.  From  a  Judgment 
for  defendants  on  sustaining  a  demurrer 
without  leave  to  amend,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Heim  Goldman,  of  San  Francisco,  for  ap- 
pellant D.  Freidenricb,  of  San  Francisco, 
for  respondents. 

HART,  J.  This  is  an  tppeal  from  a  Judg- 
ment entered  upon  an  order  sustaining  a 
demurrer  to  the  second  amended  complaint 
without  leave  to  amend.  The  demurrer  is 
both  general  and  special,  and  thus  the  com- 
plaint is  challenged  not  only  for  want  of 
sufficient  facta,  but  upon  the  ground  that  it 
is  ambiguous,  uncertain,  and  unintelligible. 
The  object  of  the  action  is  to  obtain  Judg- 
ment for  damages  alleged  to  have  been  in- 
flicted upon  the  plaintiff  by  the  defendants 
by  wrongfully  a^d  fraudulently,  so  it  is 
charged,  preventing  him  from  consummat- 
ing the  sale  of  certain  real  property,  devoted 
to  the  growing  of  wine  grai>e8,  for  which  sale 
the  owner  of  said  property  agreed  to  pay 
him,  as  compensation,  the  sum  of  $25,000. 
The  complaint  which  is  a  voluminous  plead- 
ing, first  alleges  that  the  plaintiff  has  been, 
for  many  years  prior  to,  and  was,  at  the  time 
of  the  commencement  of  this  action,  engag- 
ed in  the  business  of  buying,  selling,  and 
dealing  in  real  estate,  in  this  state;  that  the 
defendants  are,  and  for  a  long  time  have 
been,  stockholders  in  the  Italian-American 
Bank,  a  corporation  engaged  in  the  banking 
business  in  the  city  of  iSan  Francisco;  that 
both  said  bank  and  the  plaintiff  were  mem- 
bers of  the  San  Francisco  Real  £^tate  Board; 
that  while  the  plaintiff  was  a  member  of 
said  board,  be  preferred  charges  against  the 
said  bank  and  asked  that  said  bank,  be  ex- 
pelled from  membership  of  said  board.  The 
complaint  then,  with  much  particularity  and 
detail,  and  substantially  following  the  ma- 
terial language  of  the  provisions  of  the  state 
anti-trust  law,  known  as  the  "Cartwright 
Act"  (Stats.  1907,  p.  984,  amended.  Stats. 
1909,  p.  593),  proceeds  to  charge  that  prior 
to  September  1,  1910,  the  defendants,  in  de- 
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fiance  of  the  provlalons  of  said  anti-trust  law, 
"combined  and  confederated  themselves  to- 
gether and  organized  a  trust  and  combina- 
tion for  the  purpose  of  dominating,  control- 
ling, and  regulating  the  wine  Industry  in  Cal- 
ifornia and  also  the  business  of  raising,  treat- 
ing, storing,  distilling,  and  handling  grapes 
and  the  products  thereof  in  the  state  of  Cal- 
ifornia, and  also  for  the  purpose  of  domi- 
nating, controlling,  and  regulating  the  pur- 
chase and  sale  of  vineyards  and  lands  produc- 
ing and  capable  of  producing  grapes  within 
the  state  of  California  and  which  said  tmst 
has  ever  since  been  continued  by  them ; 
*  *  *  that  it  is  a  combination  by  which 
the  defendants  have  combined  their  capital, 
skill,  acts,  and  influence  for  the  purpose  of 
creating  and  carrying  out  restrictions  in 
trade  and  commerca"  In  short.  It  is  alleged 
that  the  defendants  have  combined  together 
for  the  purpose  of  securing  and  maintaining 
8  monopoly  of  the  wine  industry  and  of  lands 
suitable  to  the  growing  and  cultivation  of 
wine  grapes  in  California,  and  to  so  manage 
and  conduct  such  combination  or  tmst  as  to 
make  it  Impossible  for  independent  wine 
growers  to  compete  in  the  sale  of  wines,  and 
thus  and  thereby  prevent  free  and  unre- 
stricted competition  in  the  manufacture  and 
sale  of  wines  In  the  state  of  California.  The 
gist  of  the  complaint  is  then  set  out,  in  sub- 
stance as  follows,  borrowing  the  synoptical 
statement  thereof  contained  in  the  brief  of 
the  respondents:  "That  (ab  before  shown) 
the  bank  was  an  associate  member  of  the 
San  Francisco  Real  Estate  Board,  of  which 
t>oard  plaintiff  was  an  active  member,  and 
that  plaintiff  preferred  charges  against  the 
bank  and  asked  that  it  be  expelled  from  mem- 
bership In  the  board;  that  this  greatly  an- 
gered and  provoked  defendants,  and  they 
thereupon  determined  to  oppress,  boycott,  har- 
ass, and  ruin  plaintiff,  to  destroy  his  business, 
prevent  him  from  making  sales  to  purchasers, 
and  prevent  prospective  purchasers  from 
dealing  with  him;  that,  to  carry  out  this 
purpose,  they  mutually  agreed  and  bound 
themselves  to  boycott  plaintiff,  to  Injure  and 
destroy  his  business,  prevent  him  from  act- 
ing as  agent  or  broker  In  the  purchase  or  sale 
of  real  property  or  from  carrying  on  his  real 
estate  business  or  from  earning  any  money 
from  his  business ;  that  plaintiff  was  employ- 
ed by  the  Bondholders'  Committee  of  the  Cal- 
ifornia Consolidated  Vineyard  Company,  a 
corporation,  as  broker,  to  sell  certain  describ- 
ed vineyards;  that  as  such  broker  plaintiff 
offered  the  property  for  sale  to  the  California 
Wine  Association,  which  association  consid- 
ered It  favorably  and  was  about  to  conclude 
a  deal  for  the  purchase  of  the  property  when 
defendants  learned  of  the  negotiations ;  that 
thereupon  they  intimidated  and  coerced  the 
Bondholders'  Committee  to  sell  the  vineyards 
to  the  Individual  defendants  directly  or  to 
the  companies  controlled  by  them  and  not 
through  the  agency  of  plaintiff;  that  the 


Bondholders'  Committee  sold  the  vineyards 
to  the  defendant  California  Wine  Association 
for  the  price  and  upon  the  terms  fixed  by  the 
defendants;  that  the  sale  was  made  osten- 
sibly to  the  California  Wine  Association,  but 
in  fact  the  vineyards  were  purchased  by  the 
defendants,  and  the  title  thereto  was  vested 
in  the  Italian-Swiss  Colony;  that  this  was 
done  for  the  purpose  of  concealing  the  real 
transaction  and  of  defrauding  the  plaintiff 
out  of  his  commission ;  that  the  Bondholders' 
Committee  secretly  agreed  with  the  defend- 
ants to  allow  the  title  to  the  vineyards  to  os- 
tensibly vest  In  the  Italian-Swiss  Colony,  al- 
though the  property  in  fact  passed  to  the 
California  Wine  Association;  that  the  sale 
was  manipulated  so  as  to  make  It  appear 
that  it  was  consummated  after  the  expiration 
of  plaintiff's  agreement,  whereas  in  fact 
everything  concerning  it  was  arranged  and 
agreed  ui)on  before  the  expiration  of  the 
time."  Although  the  plalntifl  avers  that 
the  actual  loss  or  detriment  suffered  by  him 
by  reason  of  the  alleged  wrongful  acts  of  the 
defendants  amounted  to  the  sum  of  ^5,000, 
he  nevertheless  states  In  his  complaint  "that, 
by  virtue  of  the  statute  in  such  cases  made 
and  provided  the  plaintiff  is  entitled  to  re- 
cover twice  the  amount  of  damages  sustain- 
ed by  him,  namely,  the  sum  of  $50,000,"  for 
which  amount  he  prays  judgment. 

[1]  It  is  conceived  that  the  complaint  states 
a  cause  of  action  against  the  defendants. 
The  actual  damages  sustained  by  the  plain- 
tiff, by  reason  of  the  alleged  acts  of  the  de- 
fendants, was,  according  to  the  complaint, 
the  sum  of  $25,000,  but  it  appears  that  the 
plaintiff  conceived  that  he  had  a  cause  of 
action  against  the  defendants  by  reason  of 
the  acts  of  which  he  accuses  them,  based  up- 
on an  alleged  violation,  by  the  defendants, 
of  the  provisions  of  the  so-called  Cart.wrlght 
anti-trust  law.  This  is  clearly  to  be  Inferred 
from  the  fact  that  the  complaint  charges  the 
defendants  with  having  organized  themselves 
Into  a  combination  whose  purpose  is  to  pre- 
vent free  and  unrestricted  competition  In  the 
business  of  manufacturing  and  selling  wines 
in  California,  and  from  the  further  fact  that, 
evidently,  in  pursuance  of  section  11  of  the 
Cartwrlght  act,  he  asks  for  double  the  dam- 
ages alleged  to  have  been  actually  sustained 
by  him;  said  section  of  said  act  providing 
that  any  person  injured  "in  his  business  or 
property  by  any  other  person  or  corporation 
or  association  or  partnership,  by  reason  of 
anything  forbidden  or  declared  to  be  unlaw- 
ful by  this  act,  may  sue  therefor  •  .  •  • 
without  respect  to  the  amount  In  controversy, 
and  to  recover  twofold  the  damages  by  him 
sustained,"  etc. 

It  is  very  clear,  however,  that  the  com- 
plaint does  not  state  a  cause  of  action  in 
favor  of  the  plaintiff  under  the  provisions  of 
the  anti-trust  law.  The  averments  involving 
the  diarge  of  an  unlawful  combination  by 
the  defendants  contrary  to  the  provisions  of 
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the  amtl-trust  law  merely  disclose,  it  any- 
thing at  all,  that  a  trust  has  been  organized 
by  the  latter  for  the  purpose  of  preventing 
free  and  unrestricted  competition  in  the  wine 
Industry  in  this  state.  It  Is  true  that  It  Is 
declared  that  one  of  the  objects  of  the  al- 
leged combination  is  to  dominate  and  control 
"the  purchase  and  sale  of  vineyards  and 
lands  producing  and  capable  of  producing 
grapes  within  the  state  of  California";  but 
this  Is  a  mere  incident — an  Important  one, 
it  may  be  conceded — of  the  central  purpose 
of  the  alleged  trust,  viz.,  to  control  the  en- 
tire wine  Industry  of  the  state.  There  Is 
nothing  to  show,  if,  indeed,  such  a  showing 
were  possible  under  the  anti-trust  act  as  to 
that  line  of  business,  that  the  defendants  had 
confederated  together  for  the  purpose  of  pre- 
venting free  and  unhampered  competition  in 
the  general  business  of  buying  and  selling 
real  estate  (the  business  in  which  the  plain- 
tiff Is  engaged),  and  hence  it  cannot  be  said 
that  the  alleged  trust  .or  combination,  by  rea- 
son of  Its  existence  as  such,  had,  in  any  man- 
ner, injured  the  plaintiff  in  "business  or 
property,"  within  the  meaning  of  the  provi- 
sions of  the  anti-trust  act  To  be  "injured 
in  business  or  property,"  within  the  contem- 
plation of  said  law,  as  we  understand  It,  la 
where  the  injury  has  directly  resulted  from 
the  fact  of  the  existence  of  the  trust;  that 
Is  to  say,  where  the  business  or'  property 
has  directly  sustained  Injury  solely  by  reason 
of  the  restrictions  in  trade  or  commerce 
which  are  fostered  by  such  trust  or  com- 
bination. In  other  words,  while  one  whose 
business  or  property  has  been  Injured  solely 
because  of  the  restrictions  in  trade  carried 
out  by  a  trust  organized  and  maintained  for 
that  purpose  may  maintain  an  action  under 
the  provisions  of  the  anti-trust  law  for 
double  the  damage  he  has  actually  suffered 
from  the  Injury  so  Inflicted,  yet  he  could  not 
maintain  an  action  based  upon  said  law  If 
the  Injury,  although  directly  the  result  of  the 
wrongful  acts  of  the  trust  or  the  constituent 
members  thereof,  did  not  arise  by  reason  of 
the  restrictions  in  trade  or  commerce  carried 
out  by  such  trust  or  combination.  So,  in  the 
case  at  bar.  It 'is  manifest  from  the  circum- 
stances of  the  transaction  complained  of  as 
diyulged  by  the  complaint  that  the  Injury,  if 
aqy,  sustained  by  the  plaintiff  In  said  trans- 
action, did  not  occur  as  the  direct  result  of 
the  restrictions  in  trade  or  commerce  which 
it  Is  charged  are  being  maintained  by  the 
alleged  trust  or  combination,  but  must  have 
been  directly  occasioned,  tf  at,,  all,  .by  the 
wrongful  Acts  either  of  the  trust  itself,  as 
a  corporate  entity,  not  acting  within  the  scope 
of  the  purposes  of  its  organization,  or  by  the 
defendants,  as  individuals,  combined  togeth- 
er. It  may  be,  for  that  express  purpose.  It 
follows  that  th^  averments  as  to  the  alleged 
trust  are  wholly  Immaterial  to  the  gist  of  the. 
complaint  or  the  essential. ground  upon  which 
th^  plaintiff  must  rely  for  a  recovery,  viz., 


the  wrongful  acts  whereby  the  defendants, 
having  combined  and  conspired  together  for 
that  purpose,  but  not  as  a  trust  or  combina- 
tion in  restraint  of  trade,  caused  the  Bond- 
holders' Committee  to  break  its  contract  wltli 
him.  At  best,  from  the  standpoint  of  plead- 
ing, said  averments  can  be  regarded  as  noth- 
ing more  than  matter  of  inducement,  explan- 
atory to  some  extent  perhaps  of  the  gist  of 
the  complaint. 

[2,  3]  It  now  remains  to  be  seen  whether 
the  complaint  states  a  cause  of  action  against 
the  defendants  as  individuals  or  as  members 
of  the  unlawful  trust  above  referred  to  and 
In  favor  of  the  plaintiff. 

According  to  the  complaint,  the  plaintiff, 
by  his  contract  with  the  committee,  was  em- 
ployed and  authorized,  as  its  agent  and 
broker,  to  sell  for  It  within  the  period  cover- 
ed by  the  months  of  August,  September,  and 
October,  1010,  certain  lands  or  vineyards. 
As  shown,  it  is  alleged  that,  during  the  period 
of  time  just  mentioned,  the  plaintiff  "sub- 
mitted the  sale  of  said  vineyards  to  the 
California  Wine  Association  and  said  •  *  • 
association  considered  favorably  the  offer  of 
plaintiff  for  the  sale  of  said  vineyards  and 
was  anxious  to  purchase  the  same  and  was 
about  to  conclude  a  deal  for  the  purchase  of 
said  properties,"  when  the  defendants,  hav- 
ing heard  of  said  negotiations,  wrongfully  In- 
terfered with  and  prevented  the  sale  being 
made  through  the  agency  of  the  plaintiff. 
In  the  manner  a&  described  by  the  succeeding 
averments. 

The  fair,  reasonable,  and  rational  infer- 
ence from  the  foregoing  averments  and 
the  averments  following  is  that  the  plain- 
tiff had  persuaded  the  California  Wine  As- 
sociation to  purchase  the  properties,  that 
said  association  had  fully  decided  to  pur- 
chase them  and  was  ready  and  prepared 
to  enter  into  an  agreement  to  that  end,  when 
the  defendants,  by  wrongful  means — threats. 
Intimidation,  and  coercion — compelled  the 
committee  to  refuse  to  effect  such  sale 
through  the  agency  of  plaintiff  and  thereby 
prevented  the  latter  from  carrying  out  and 
executing  the  deal  with  said  association.  If 
this  be  true  (and  the  demurrer  admits  the 
verity  of  the  vital  allegations  of  the  com- 
plaint), then,  in  our  Judgment,  the  defend- 
ants were  guilty  of  an  actionable  wrong 
against  the  plaintiff. 

[4]  But  ,the  defendants  contend  that,  in 
order  to  have  stated  a  cause  of  action,  the 
plaintiff  must  have  disclosed  by  his  complaint 
that,  at  the  time  the  defendants  are  alleged 
to  have  interfered  with  said  negotiations  and 
thus  prevented  the  sale,  from  being  consum- 
mated through  the  instrumentality  of  the 
plaintiff,  he  had  procured  in  said  association 
a  purchaser  of  said  properties,  ready,  wliung. 
and  able  to  purchase  the  same  for  the 
amount  and  upon  the  terms  prescribed  by 
said  committee.  We  do  not  agree  with  this 
contention^     While  we  do  not  think  that  it 
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may  be  Inferred  from  the  complaint  that  the 
plaintiff  had,  strictly  speaklog,  procured  a 
purchaser  ready,  williii£,  and  able  to  pur- 
chase the  ptoperties,  it  is,  as  before  stated, 
clear  from  the  averments  that  he  was,  when 
Interfered  with  by  the  defendants,  conducting 
negotiations  with  a  party  ready,  willing,  and 
al>le  to  purchase,  and  that  the  only  other  step 
necessary  to  the  procurement  of  such  a  pur- 
chaser was  in  concluding  the  negotiations; 
that  is,  in  consummating  or  crystallizing  the 
negotiations  into  an  agreement  This,  the 
complaint  plainly  states,  would  have  been 
accomplished  but  for  the  wrbngful  acts  of 
the  defendants  in  preventing  the  committee 
from  making  the  sale  through  the  plalntiCT, 
and  herein  lies  the  tort  of  the  defendants 
from  which  Uie  damage  suffered  by  the  plain- 
tiff ensued.  That,  In  point  of  fact,  the  wine 
association  was  ready,  willing,  and  able  to 
purchase  the  properties,  is  shown  by  the 
statement  in  the  complaint  that  it  did,  sub- 
sequent to  Its  negotiations  with  the  plaintiff, 
purchase  the  same. 

[I]  Nor,  as  the  defendants  contend  Is  tme, 
was  It  necessary  to  show  that  the  plaintiff, 
during  the  months  of  August,  September, 
and  October,  1910,  had  the  ezdoslTe  right  to 
sell  the  properties,  or  that  the  committee 
did  not,  in  its  contract  with  the  plaintiff,  re- 
serve to  itself  the  right  to  sell  said  properties 
during  the  life  of  the  plaintiff's  contract  If 
the  committee  had  conferred  upon  a  dozen 
different  brokers  like  authority,  each  con- 
tract covering  precisely  the  same  period, 
and  one  of  the  brokers  had  succeeded  in  per- 
suading some  party  to  purchase  the  same 
upon  the  terms  stipulated  by  the  principal, 
and,  when  the  broker  was  about  to  consum- 
mate the  deal,  a  third  party,  by  unlawful 
methods  or  means,  had  prevented  the  con- 
summation of  the  deal  through  such  broker, 
the  latter  would  have  his  right  of  action 
against  the  tort-feasor,  notwithstanding  that 
other  brokers  were  vested  with  authority  to 
sell  the  same  properties  during  the  same  pe- 
riod of  time.  In  other  words,  merely  because 
several  brokers  had  equal  authority  to  pro- 
cure for  the  owner  a  purchaser  of  the  same 
property  during  the  same  period  of  time 
would  ^ve  no  one  the  right  wrongfully  to  in- 
terfere with  a  sale  of  such  property  which 
one  of  the  brokers  was  about  to  make.  And, 
of  course,  the  same  proposition  Is  no  less 
true  as  to  the  owner  of  the  property  where 
be  reserves  the  right  to  sell  the  property 
himself  during  the  life  of  the  contract  with 
tils  broker.  These  propositions  are  too  self- 
evident  to  require  the  citation  of  authorities 
to  sabstantlate  them. 

Oar  conclusion  Is:  That  the  complaint  is 
not  and  cannot,  from  its  nature,  be  based  up- 
on the  Gartwright  anti-trust  act,  but  that 
the  plaintiff  has  sufficiently  stated  an  action- 
able wrong  against  the  defendants  to  fortify 
the  complaint  against  the  force  of  a  general 


demurrer,  and  that  the  measure  of  damages 
In  such  case  Is,  obviously,  the  actual  detri- 
ment he  has  suffered  by  reason  of  said 
wrong. 

The  Judgment  is  reversed,  with  directions 
to  the  court  below  to  overrule  the  general 
demurrer. 


We    concnr: 
NBTT,  J. 


CHIPMAN,     P.    J.;    BUR- 


(23  Gal.  A..  409) 

SMILET  et  nx.  v.  WATSON  et  aL    (Civ.  U43.) 

(District  Court  of  Appeal,  Second  District, 

California.     Dec  3,  1913.) 

1.  Bills  Awn  Notes  ({  97*)— Buildino  Loan 
— Pailurk  of  Considebation. 

Where  plaintiffs  executed'  a  note  secured 
by  a  deed  of  trust  to  secure  a  building  loan  of 
$1,100  to  be  made  by  the  payee,  the  money  to 
be  famished  in  installmentB  as  the  work  pro- 
gressed, but  the  payee  transferred  the  note 
and  failed  to  furnish  any  money,  except  $75, 
there  was  a  partial  failure  of  consideration, 
which  was  a  defense  to  the  note. 

[Ei.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  170;   Dec.  Dig.  {  97. •) 

2.  Bills  and  Notes  (5  167*)— Neootiabilttt 
—Requisites— Time  of  Payment. 

Civ.  Code,  §  3088,  declares  that  a  negotia- 
ble instrument  must  be  made  payable  in  mon- 
ey only  and  without  condition,  and  section  3093 
declares  that  a  negotiable  instrument  must  not 
corttain  any  other  contract  than  that  specified 
In  the  article.  Held,  that  a  note  secured  by  a 
deed  of  trust  due  in  three  years,  but  providing 
that,  should  the  interest,  which  was  payable 
quarterly,  not  be  paid  when  due,  the  whole  sum 
should  become  immediately  due  at  the  option  of 
the  holder,  was  not  negotiable. 

(Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  §§  418,  419;  Dec  Dig;.  { 
167.n 

3.  Cancellation  of  iNSTBincEnTa  (§  24*)  — 
Failubb  of  Consideration— Rescission— 
Tender. 

Where  plaintiffs  executed  a  note  secured 
by  a  deed  of  trust  for  a  bnilding  loan,  under  a 
parol  contract  that  the  amount  of  the  loan 
shotild  be  paid  as  the  work  progressed,  and 
only  $75  was  paid  to  plaintiGF,  payment  of 
such  sum  into  court,  to  be  paid  to  whomsoever 
might  be  entitled  thereto  in  a  suit  to  rescind, 
constituted  a  sufScient  compliance  with  Civ. 
Code,  §  1691,  subd.  2,  providing  that  the  party 
seeldng  to  rescind  shall  restore  to  the  other 
party  everything  of  value  which  be  has  received 
tiom  hira  under  the  tontract,  etc. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instraments,  Cent  Dig.  §§  33-38 ;  Dec.  Dig. 
J  24.*] 

.  Appeal  from  Superior  Court,  Los  Angedes 
County;   K.  S.  Mahon,  Judge. 

Action  by  W.  E.  Smiley  and  wife  against 
John  W.  Watson  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Jones  &  Evans,  of  Los  Angeles,  for  appel- 
lants. M.  M.  Ferguson,  of  Los  Angeles,  and 
Paul  B.  Usher,  for  respondrats. 

SHAW,  J.  On  January  24,  1911,  plaintiffs 
negotiated  from  defendant  Watson  a  loan  of 
$1,100  with  which  to  erect  a  dwelling  house 
upon  a  lot  owned  by  them,  it  being  orally 


*Tor  other  tasm  SM  sain*  topic  aad  Motion  NUUBBR  in  Dec  Dig.  *  Am.  Dig.  Key-No.  Serlaa  ft  Rop'r  ladozos  . 
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agreed  tbat  the  money  so  borrowed  should 
be  paid  and  advanced  by  Watson  as  the 
work  progressed  npon  the  building,  namely, 
one-ft>nrth  thereof  when  the  dwelling  was 
boarded  In,  one-fonrtb  when  plastered,  one- 
foorth  at  the  time  when  notice  of  completion 
was  filed,  and  the  balance  35  days  after  the 
filing  of  said  notice  of  completion.  Thereup- 
on, on  said  24th  day  of  January,  1911,  plain- 
tiffs made  and  delivered  to  Watson  their 
promissory  note  as  follows:  '^1100.00.  Los 
Angeles,  Cal.,  January  24th,  1911.  Three 
years  after  date,  for  valne  received,  we  or 
either  of  ns  promise  to  pay  John  W.  Wat- 
son, or  order,  at  Los  Angeles,  California, 
the  sum  of  eleven  hnndred  .dollars,  with  In- 
terest at  the  rate  of  twelve  per  cent  per  an- 
num from  date  until  paid,  interest  payable 
quarterly,  and  If  not  so  paid,  to  be  com- 
pounded quarterly  and  bear  the  same  rate  of 
Interest  as  the  principal;  and  should  the 
Interest  not  be  paid  when  due,  then  the 
whole  sum  of  principal  and  Interest  shall 
become  immediately  due  and  payable  at  the 
option  of  the  holder  of  this  note.  Principal 
and  interest  payable  in  gold  coin  of  the  Unitp 
ed  States.  This  note  is  secured  by  a  deed  of 
trust  to  the  Title  Guarantee  &  Trust  Com- 
pany (a  corporation)  of  Los  Angeles,  Cali- 
fornia, and  may  be  registered  when  accom- 
panied with  the  deed  of  trust  duly  recorded 
on  presentation  at  the  company's  office  Tll- 
lle  Nopper  Smiley.  William  E.  Smiley." 
And  at  the  same  time  they  made  and  deliver- 
ed to  defendant  corporation  a  deed  of  trust 
conveying  to  said  corporation  as  trustee  the 
real  estate  therein  described,  as  security  for 
the  payment  of  said  promissory  note,  as  well 
as  to  secure  the  performance  of  other  condi- 
tions contained  in  said  deed  of  trust  On 
January  27th  following,  Watson  sold  and 
transferred  the  note  to  defendant  Ella  W. 
Baker,  who  took  the  same  for  value  and  with- 
out notice  of  the  fact  that  plaintiffs  had  not 
received  any  part  of  the  amount  of  money 
specified  in  said  note.  On  February  7,  1911, 
plaintiffs  commenced  the  erection  of  the 
house,  and  on  the  17th  day  of  March,  1911, 
the  same  was  fully  boarded  In.  On  March 
22,  1911,  and  after  plaintiffs  had  knowl- 
edge of  the  transfer  of  the  note  to  Baker, 
they  received  from  Watson  the  sum  of  $75, 
which  was  all  that  plaintiffs  ever  received 
in  consideration  of  the  making  of  said  note 
and  deed  of  trust  Thereafter,  by  reason 
of  plaintiffs'  default  in  the  payment  of  in- 
terest on  said  note,  appellant  Baker  threat- 
ened to  exercise  her  option  to  declare  the 
whole  sum  mentioned  therein  due  and  sne  to 
foreclose  same,  whereupon  plaintiffs  brought 
this  action  to  have  the  note  and  deed  of 
trust  delivered  up  and  canceled,  oud  to  com- 
pel a  reconveyance  of  the  property  so  by 
them  conveyed  to  said  corporation  as  trus- 
tee, and  at  the  same  time  paid  into  court 
the  sum  of  $75,  so  received  by  them  from 
Watson,  to  be  paid  to  him  upon  the  order  of 


the  oonrt  Judgment  went  for  plaintiffs, 
from  which  defendants  Ella  W.  Baker  and 
the  corporation  appeaL 

[1]  Appellants  insist,  flnt,  that  there  was 
no  failure  of  consideration  for  the  note  and 
trust  deed;  second,  conceding  auch  faUore, 
the  note  was  negotiable,  aaqnlred  by  de- 
fendant Baker  before  maturity  in  good  faith 
and  for  value,  and  hence  not  subject  to  the 
defense  of  want  of  consideration;  and, 
third,  plaintiffs  were  not  entitled  to  main- 
tain the  action  for  the  reason  that,  prior 
to  the  bringing  of  suit,  th^  bad  not,  as  a 
condition  of  rescission,  returned  to  Watson 
the  $75.  In  support  of  the  first  propodtlon, 
appellants  dte  the  case  of  Lawrence  ▼.  Oay- 
etty,  78  Cal.  126,  20  Pac.  382, 12  Am.  St  Rep. 
29,  wherein  it  was  held  that,  where  an  un- 
qualified conveyance  is  made  npon  considera- 
tion of  a  promise  to  perform  certain  work 
and  place  certain  Improvements  upon  the 
property  conveyed  and  pay  the  inuchase 
price  in  the  future,  there  can,  in  the  abamoe 
of  fraud,  be  no  cancellation  of  the  deeds 
for  failure  to  make  such  payment  Such, 
however,  is  not  this  case.  The  promise  on 
the  part  of  plaintiffs  to  pay  the  $1,100  in 
accordance  with  the  terms  of  the  note  was 
evidenced  by  writing,  while  the  promise  on 
the  part  of  Watson  to  advance  to  plaintiffs 
the  $1400  In  consideration  of  the  promise 
contained  in  the  note,  as  the  building  of  the 
house  progressed,  was  oral.  The  contract 
as  to  both  was  executory,  while  in  the  case 
cited  title  to  the  property  was  transferred 
by  an  unqualified  conveyance.  In  Briggs 
V.  Crawford,  162  Cal.  124.  121  Pac  381. 
the  facts  of  which  are  similar  to  those  in 
the  case  at  bar.  It  was  said:  "Where  a  con- 
sideration for  a  mortgage  fails  in  whole  or 
in  part,  that  fact  is  the  essential  matter  to 
be  established  •  *  •  in  a  cause  like  the 
one  at  bar.  Whether  the  failure  is  due  to 
breach  of  a  written  or  a  verbal  agreement  is 
immaterial."  It  would  indeed  be  a  mon- 
strous proposition  to  hold  that  one  who  has 
secured  from  another  a  promissory  note  In 
consideration  that  he  should  advance  the 
money  specified  therein  upon  the  perform- 
ance of  certain  conditions  by  the  maker 
thereof,  and  after  such  performance,  could 
withhold  payment  of  the  money  and  enforce 
payment  of  the  note  in  accordance  with  its 
terms. 

[2]  In  support  of  the  second  propositiou, 
that  the  note  is  negotiable,  appellants  insisit 
tliat  the  giving  of  a  mortgage  to  secure  pay- 
ment does  not  affect  the  n^otiabillty  of  a 
note,  citing  the  case  of  McDonald  v.  Uan- 
dall,  139  Cal.  246,  72  Pac.  097,  which  holds 
that  the  giving  of  a  mortgage  to  secure  the 
payment  of  a  negotiable  promissory  note  does 
not  affect  its  negotiability.  This,  however, 
is  in  direct  conflict  with  the  case  of  Meyer 
v.  Weber,  133  Cal.  681.  65  Pac.  1110:  Briggs 
V.  Crawford,  162  Cal.  129,  121  Pac  381,  and 
National  Hardwood  Co.   v.   Sherwood,  130 
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Pac  881,  in  whlcb  last  case  it  is  said,  "Tb» 
McDonald  Case  cannot  be  considered  as  a 
decision  overruling  Meyer  ▼.  Weber,"  and, 
farther,  "It  appears  to  be  settled  by  the  de- 
cisions of  this  conrt  that  where  a  note  Is  se- 
cured by  a  mortgage  on  land,  both  being  ex- 
ecuted at  the  same  time,  or  as  parts  of  one 
transaction,  the  note,  although  negotiable  in 
form,  is  not  negotiable  in  law,  where  the  pur- 
diaser  takes  it  with  knowledge  of  the  exist- 
ence of  the  mortgage."  In  the  Meyer-Weber 
Case  the  court  held  that  the  note  and  mort- 
gage constituted  one  transaction,  and  under 
the  provisions  of  section  1642,  Civil  Code, 
they  must  be  construed  together.  While  the 
note  involved  in  that  case  did  not  so  provide, 
the  mortgage  given  to  secure  the  same  con- 
tained a  provision  to  the  effect  that  in  case 
of  default  in  the  payment  of  any  installment 
of  interest,  payable  before  the  maturity  of 
the  note  as  therein  provided,  the  payee  might 
at  his  option  declare  the  principal  due  imme- 
diately. The  court  held  that  such  clause  so 
inserted  in  the  mortgage  was  obnoxious  to 
the  provisions  of  section  3088,  Civil  Code,  as 
follows:  "A  negotiable  Instrument  must  be 
made  payable  in  money  only  and  without 
any  condition  not  certain  of  fulfillment,  ex- 
cept that  It  may  provide  for  the  payment  of 
attorney's  fees  and  costs  of  suit,  in  case  suit 
be  brought  thereon  to  compel  the  payment 
thereof — and  also  violated  the  provisions  of 
section  3093,  in  that  it  constituted  a  contract 
other  than  one  specified  in  the  article  con- 
taining these  sections.  The  note  here  involv- 
ed is  due  three  years  after  date,  with  inter- 
est payable  quarterly,  and  contains  the  pro- 
vision that,  "should  the  Interest  not  be  paid 
when  due,  then  the  whole  sum  of  principal 
and  interest  shall  become  immediately  due 
and  payable  at  the  option  of  the  holder  of 
this  note."  We  are  unable  to  dlstingoisb  a 
transaction  where  such  a  clause  is  inserted 
in  the  note  from  one  wherein  It  is  omitted 
from  the  note,  but  Inserted  in  the  mortgage 
construed  with  and  considered  as  a  part  of 
the  note.  If  in  the  latter  case  it  renders 
the  note  nonnegotlable,  its  Insertion  In  the 
note  itself  must  for  like  reasons  have  like 
effect  The  weight  of  authority  elsewhere 
supports  the  contrary  view,  and  we  would 
be  reluctant,  by  reason  of  the  importance  of 
the  question  as  affecting  the  commercial  in- 
terest, in  following  the  doctrine  aimounced 
In  Meyer  v.  Weber  were  it  not  for  the  fact 
that  in  the  late  case  of  National  Hardwood 
Co.  T.  Sherwood,  supra,  the  Supreme  Court 
sitting  in  banc  reiterated  tbe  doctrine  and 
reasserted  that  such  provision  contained  in  a 
mortgage,  but  omitted  from  the  note,  is  ob- 
noxious to  section  3088,  Civil  Code,  and  ren- 
ders the  note  nonnegotlable.  While  the  note 
Iv  question  in  terms  fixes  a  time  certain 
when  it  will  mature,  such  specified  time  is 
qualified  and  rendered  uncertain  by  the  con- 
tingency due,  not  only  to  the  uncertainty  as 


to  whether  or  not  the  maker  will  default  in 
the  payment  of  interest  quarterly,  but,  in 
case  he  does,  whether  the  holder  wUl  exer- 
cise his  option  to  declare  the  principal  due. 
TTpon  the  authorities  cited,  we  are  constrain- 
ed to  hold  that,  under  the  provisions  of  sec- 
tions 3088  and  3093,  Civil  Code,  the  Inser- 
tion in  the  note  of  the  clause  giving  the  hold- 
er thereof  the  right  at  his  option.  In  case  the 
maker  failed  to  pay  the  interest  quarterly, 
to  declare  the  principal  due  and  payable  be- 
fore the  time  specified  for  the  maturity  of 
tbe  note  rendered  it  nonnegotlable.  Counsel 
in  arguing  the  case  have  assumed  that  the 
law  applicable  to  a  note  secured  by  a  mort- 
gage is  likewise  applicable  where  the  securi- 
ty given  is  by  deed  of  trust  While  the  dis- 
tinction between  the  two  instruments  is  ob- 
vious, since  in  reducing  the  security  the  pro- 
visions of  section  726,  Code  of  Civil  Proce- 
dure, with  reference  to  procedure,  have  no 
application  to  the  deed  of  trust,  our  view 
renders  It  unnecessary  to  enter  upon  the 
discussion  of  a  subject  not  prese^pted  either 
by  brief  or  oral  argument 

[3]  Under  the  drcumatances  shown,  the  ac- 
tion on  the  part  of  plaintiffs,  at  tbe  time  of 
bringing  the  suit,  in  paying  the  $75  so  receiv- 
ed from  Watson  into  court  to  abide  the  result 
of  the  suit  fully  satisfied  subdivision  2  of 
section  1691  of  the  Civil  Code,  which  provides 
that  the  party  seeking  to  rescind  shall  "re- 
store to  the  other  party  everything  of  value 
which  be  has  received  from  him  under  the 
contract ;  or  must  offer  to  restore  the  same, 
upon  condition  that  such  party  shall  do  like- 
wise, unless  the  latter  is  unable  or  positively 
refuses  to  do  so."  Moreover,  no  objection 
based  upon  such  ground  was  interposed  by 
pleadings  or  otherwise  in  the  trial  court  and 
defendants  should  not  be  heard  when  urging 
It  for  the  first  time  on  appeal. 

The  Judgment  is  affirmed. 

We  concur:    CONRET,  P.  J.;   JAMBS,  J. 


(23  Cal.  A.  4E6) 
RAWLES  et  al.  v.  LOS  ANGELES  GAS  & 
ELECTRIC  CORPORATION.    (Civ.  1134.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Dec  5,  1918.) 

1.  Witnesses   (§   268*)— Scope   and   Extent 

OF  Cross -Examination. 

Where,  in  an  action  against  a  street  rail- 
way company  for  an  injury  to  a  woman  while 
alighting  from  a  street  car,  by  stepping  into 
an  excavation  made  by  the  company,  plaintiff, 
to  show  the  size  of  the  excayation,  had  offered 
a  photograph  taken  tbe  next  day,  and  her  hus- 
band had  testified  as  to  tbe  identity  of  condi- 
tions, it  was  error  to  refuse  to  permit  defend- 
ant to  ask  him  on  cross-examination  how  he 
knew  that  tbe  conditions  were  Identical,  when 
he  had  already  stated  that  he  did  not  examine 
the  excavation  tlie  day  before,  the  question  not 
calling  for  a  conclusion  of  a  witness,  but  for 
a  statement  of  a  fact. 

[Ed.   Note. — For  other  cases,   see   Witnesses, 
Cent  Dig.  H  9.H1-948,  959;   Dec.  Dig.  §  268.*] 
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2.  EviDENCB    (I    472*)  —  Ofiriokb  —  Neoli- 

OENCB. 

Where,  In  an  action  for  an  injary  to  a 
(treet  car  passenger  while  alighting,  caused  by 
her  stepping  into  an  excavation  made  by  the 
defendant,  defendant  on  cross-examination  of 
one  of  plaintiff's  witnesses,  who,  having  visited 
the  excavation,  bad,  on  direct  examination,  tes- 
tified as  to  its  dimensions,  asked  him  how  he 
happened  to  visit  the  excavation,  and  the  wit- 
ness in  reply  stated  in  part  that  on  seeing  the 
excavation  he  remarked  "This  is  gross  careless- 
ness on  the  part  of  this  party  that  du^  this 
bole,"  it  was  error  for  the  court,  on  motion  of 
defendant,  to  refuse  to  strike  out  this  part  of 
the  answer  as  being  a  conclusion  of  the  witness. 
[B3d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  2186-2195,  2248;  Dec  Dig.  { 
472.»] 

3.  Cabeiebs  (f  321*)  —  Passengebs  —  Aonon 

FOB    INJUBIES— INSTBUCTIONS. 

Where,  in  an  action  by  a  street  car  pas- 
senger, injured  by  stepping  into  an  excavation 
made  b^  the  defendant,  there  was  in  evidence 
an  ordinance  containing  provisions  both  for 
benefit  of  the  public  and  also  the  municipality, 
though  the  court  properly  charged  that  the  vio- 
lation of  the  provisions  for  the  benefit  of  the 
pubUc  was  negligence  if  it  was  the  proximate 
cause  of  the  injury,  he  should  have  gone  fur- 
ther and  ejcplained  what  provisions  were  for 
the  benefit  of  the  public. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i!  1247,  1826-1336,  1343 ;  Dec.  Dig. 
i  321.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    George  H.  Hutton,  Judge. 

Action  by  Mamie  V.  Rawles  and  husband 
against  tbe  Los  Angeles  Gas  &  Electric  Cor- 
poration. Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Reversed. 

Wm.  A.  Caieney,  and  Leroy  ii.  Edwards, 
both  of  Los  Angeles  (Paul  Overton,  of  Los 
Angeles,  of  counsel),  for  appellant  Kendrick 
&  Ardis,  of  Los  Angeles,  for  respondents. 

JAMES,  J.  Plaintiff  Mamie  V.  Rawles,  In 
October,  1910,  wlille  alighting  from  a  car 
on  'Elrst  street,  at  Broadway,  in  the  city  of 
Los  Angeles,  placed  her  foot  into  a  depres- 
sion then  existing  in  tbe  surface  of  the 
street.  As  she  did  so  her  foot  turned  to  one 
side,  causing  a  sprain  to  the  ankle.  She 
then  brought  this  action  against  the  defend- 
ant, tbe  complaint  charging  that  it  was 
through  defendant's  negligence  that  she  was 
injured,  because  the  latter  had  not  repaired 
the  street  surface  at  the  point  mentioned 
after  making  an  excavation  therein.  The 
Jury  by  its  judgment  awarded  her  damages 
in  the  sum  of  $1,S00,  from  which  judgment, 
and  from  an  order  denying  its  motion  for  a 
new  trial,  defendant  has  appealed. 

[t,2]  It  was  shown  in  evidence  that  the 
defendant,  a  few  days  prior  to  the  day  upon 
which  the  alleged  injuries  were  sustained 
by  said  plaintiff,  caused  a  small  excavation 
to  be  made  In  the  street  near  the  car  track, 
of  about  two  feet  by  three  feet  in  dimen- 
sions, for  the  purpose  of  reaching  a  gas  pipe. 
The  earth  ^  was  replaced  in  the  hole  thus 
made,  also  the  rock  surfacing,  and  on  top  of 
this  was  laid  the  square  of  asphaltum  pave- 


ment wlilcb  had  been  cut  from  the  surface. 
At  the  time  the  refilling  was  made  of  tbe 
excavation  the  surface  was  left  in  an  almost 
level  state.  Under  the  requirements  of  an 
ordinance  of  the  city  of  Los  Angeles  then  in 
force,  where  excavations  were  made  in  the 
street,  the  person  or  corporation  so  making 
them  was  obliged  to  restore  the  surface  to 
its  original  condition,  or  as  nearly  to  that 
state  as  was  practicable,  but  the  surface 
paving  was  not  permitted  to  be  done  until 
the  earth  and  material  in-  the  refilled  excava- 
tion had  had  time  to  settle.  The  ordinance 
of  the  city  covering  these  matters  was  in- 
troduced In  evidence.  At  the  time  tbe  said 
plaintiff  sustained  the  injuries  complained 
of,  the  repaving  had  not  been  done,  and 
vehicles  and  pedestrians  had  crossed  over 
the  spot  As  to  the  deptli  of  the  depression 
there  was  some  difference  in  the  testimony, 
some  of  the  witnesses  stating  that  the  bole 
was  from  two  to  six  inches  in  depth.  A 
photograph  was  introduced  in  evidence, 
which  it  was  testified  bad  been  taken  on  tbe 
morning  following  the  accident  A  copy  of 
this  photograph  is  attached  to  the  record 
in  the  case.  It  appears  from  an  inspection  of 
it  that  at  tbe  time  it  was  taken  a  street  car 
bad  stopped  almost  opposltie  the  place,  and 
the  flgui'e  of  a  woman  appears  almost  over 
the  point  of  depression  in  the  street,  al- 
though this  figure  is  very  much  blurred,  ow- 
ing no  doubt  to  the  fact  that  the  person  was 
in  motion  at  the  time  the  camera  was  being 
operated.  Just  why  a  photograph  intended 
to  illustrate  tbe  condition  of  the  depression 
in  the  street  should  have  been  taken  with 
other  objects  present,  around  and  upon  it, 
can  only  be  conjectured.  The  fact  that  it 
does  not  present  a  thoroughly  clear  represen- 
tation of  tbe  spot  makes  it  important  that 
the  ruling  of  tbe  court  in  restricting  the 
cross-examination  of  pUtlntlfl  P.  L.  Rawles, 
the  husband  of  the  injured  person,  should  be 
closely  examined.  The  photograph  was  tak- 
en, as  tbe  evidence  showed,  on  the  morning 
following  the  evening  of  the  alleged  accident. 
Plaintiff  P.  L.  Rawles  was  the  only  witness 
who  gave  testimony  tending  to  establish  that 
the  depression,  at  tbe  time  tbe  photograph 
was  taken,  was  in  the  same  condition  as 
when  bis  wife  stepped  into  it  and  received 
her  injuries.  After  testifying  that  the  condi- 
tions were  the  same,  be  stated  on  cross-ex- 
amination that  on  tbe  night  of  tbe  accident 
be  had  not  measured  the  hole,  nor  had  be 
made  an  examinatloh  of  it  He  then  said: 
"It  was  so  dark  there  that  I  could  not  see 
this  hole  at  all  for  a  few  minutes."  The  fol- 
lowing dialogue  then  occurred:  •*Q.  When 
you  did  see,  did  you  examine  the  bole  care- 
fully? A.  No,  sir.  Of  course —  Q.  You  did 
not?  How,  then,  can  you  testify  that  the 
hole  was  In  exactly  the  same  condition  the 
next  day,  and  when  you  took  this  picture 
afterwards,  if  you  didn't  examine  the  hole 
that  night?"    This  last  question  was  objected 
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to  as  calling  for  a  conclusion  of  tbe  witness, 
and  the  objection  was  sustained.  In  tbis  rul- 
ing tbe  court  erred.  The  Jury  bad  submitted 
to  them  a  pbotograpb  which  was  not  taken 
at  tbe  time  that  the  first-named  plaintiff 
recelred  her  injuries,  and  it  was  incumbent 
upon  tbe  plaintiff  to  show  that  tbe  photo- 
graph correctly  represented  tbe  condition  as 
it  bad  existed  on  tbe  day  before  tbe  photo- 
graph was  taken.  Tbe  defendant  was  en- 
titled to  examine  closely  tbe  witness  by 
whom  the  identity  of  condition  was  sought 
to  be  established,  and  the  question  asked  to 
which  objection  was  sustained  did  not  call 
for  a  conclusion  of  the  witness,  but  called 
for  a  statement  of  fact  as  to  bow  he  could 
tell,  if  be  did  not  make  an  examination  of 
tbe  depression  at  the  time  of  the  alleged  acci- 
dent, that  its  condition  was  tbe  same  as  was 
represented  by  the  photograph.  This  is  not 
the  only  error  which  occurred  during  the 
course  of  the  trial,  which  appears  to  have 
been  made  with  prejudice  to  tie  substantial 
rights  of  defendant.  Another  witness,  Keym, 
testified  that  he  visited  tbe  point  in  question 
on  the  day  following  tbe  accident,  and  he 
testified  as  to  the  dimensions  of  the  exca- 
vation. He  testified  that  be  had  taken  meas- 
urements of  those  dimensions,  but  at  tbe 
time  of  tbe  trial  bad  lost  them.  On  cross- 
examination,  in  order,  no  doubt,  to  have  il- 
lustrated to  the  Jury  tbe  matter  of  interest 
or  bias  of  this  witness,  he  was  asked  this 
qnestion:  "How  did  you  happen  to  go  down 
and  measure  that  hole  on  the  11th  of  Oc- 
tober at  9  o'clock  in  the  morning?"  to 
which  tbe  witness  answered:  "Mr.  Rawles 
bad  told  me  that  his  wife  bad  stepped  In  tbe 
excavation  there,  and  I  said,  'Being  as  I  am 
going  down  town,  I  will  go  down  with  you 
and  take  a  look  at  it,'  and  after  looking  at  it 
1  says,  that  this  is  gross  carelessness  on  the 
part  of  this  party  that  dug  this  bole.' " 
Counsel  for  defendant  immediately  moved 
that  the  answer  be  stricken  out,  which  mo- 
tion was  denied.  Defendant's  connsel  then 
said:  "I  object,  your  honor,  to  any  state- 
ment of  this  witness  as  to  what  be  states 
was  bis  opinion  whether  there  was  negli- 
gence or  not 

"The  Court:  Tou  asked  blm  how  he  came 
to  measure  tbe  hole. 

"Mr.  Edwards:  Not  as  to  bis  statements 
to  &rr.  Bawles  abont  tbe  hole  when  he  saw  it 

"The  Court:  I  think  that  is  a  proper  part 
of  tbe  answer." 

The  statement  of  the  witness  wherein  be 
related  that  he  bad  said  to  Rawles,  "This  is 
gross  carelessness  on  the  part  of  this  party 
tbat  dug  this  hole,"  was  utterly  incompetent 
and  its  effect  upon  tbe  Jury  may  well  have 
been  prejudicial.  The  question  as  to  wheth- 
er there  was  negligence  was  one  for  tbe  Jury 
to  determine,  and  the  opinion  of  any  witness 
could  not  properly  be  given  in  evidence  to 
suggest  what  conclusions  should  be  made 
upon  that  issue. 


[3]  The  ordinance  of  the  city  of  Los  An- 
geles, which  was  introduced  in  evidence,  and 
in  which  was  set  out  in  detail  the  various 
requirements  as  to  making  and  refilling  of 
excavations,  contained  provisions  in  part  of 
a  nature  beneficial  to  the  city  as  adminis- 
trative regulations,  and  provisions  in  part 
for  the  benefit  of  persons  using  the  street 
The  court  gave  a  general  instruction  that 
the  violation  of  tbe  protective  clauses  of  a 
municipal  regulation,  established  for  the 
benefit  of  private  persons,  was  sufiSdent  to 
prove  a  breach  of  duty  and  consequent  negli- 
gence, provided  that  tbe  violation  of  such 
ordinance  was  the  proximate  cause  of  tbe  in- 
Jury.  This  instruction  contained  a  correct 
statement  of  the  law  in  the  abstract  but 
the  court  might  well  have  defined  for  tbe 
benefit  of  the  Jury  Just  what  provisions  were 
designed  for  the  protection  of  private  per- 
sons. Tbe  only  real  objection  to  tbe  Intro- 
duction of  tbe  ordinance,  however,  was  that 
under  the  circumstances  of  the  case,  de- 
fendant in  making  the  excavation  in  question 
was  not  required  to  first  procure  a  permit 
so  to  do;  impliedly  it  was  admitted  that  all 
other  provisions  were  applicable,  and,  if  de- 
fendant bad  desired  more  specific  instruc- 
tions upon  the  matter  adverted  to,  request 
should  have  been  made  that  such  be  given. 
The  court  did  expressly  instruct  the  Jury 
tbat  tbe  defendant  was  not  required  to  se- 
cure a  permit  for  doing  tbe  work  which  It 
performed  in  the  street,  and  therefore  those 
provisions  of  tbe  ordinance  requiring  tbat 
such  permit  be  obtained  must  be  deemed  to 
have  been  left  out  of  consideration  by  the 
Jury.  The  question  as  to  whether  plaintiff 
was  guilty  of  contributory  negligence  was 
one  properly  submitted  to  the  Jury. 

Because  of  the  errors  referred  to,  tbe  Judg- 
ment and  order  appealed  from  are  reversed. 

We  concur:    CONBBY,  P.  J.;    SHAW,  J. 


(23  Ctl.  A.  406) 
HOFFECKER   v.    BOARD   OP   SUP'RS   OF 
LOS  ANGELES  COUNTS  et  aL 
(Civ.  1323.) 

(District  Court  of  Appeal,  Second  District, 
California.    Dec.  3,  1013.) 

1.  MuRiciPAt,  Corporations  (|  12*)  — Pbo- 
cEEDiNos  TOB  Incorporation— SiONiNO  or 
Petition. 

Under  Municipal  Corporation  Act  (St  18S3, 
p.  94)  i  2,  as  amended  by  St  18S0,  p.  371,  an 
affidavit  signed  by  three  qualified  electors, 
which  was  filed  with  a  petition  for  the  incor- 
poration of  a  sixth  class  city,  purporting  to  be 
signed  by  50  qualified  electors  resident  in  the 
territory  affected,  was  prima  fade  evidence  of 
the  requisite  number  of  signers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |f  22-32;  Dec.  Dig. 
§12.*] 

2.  Ckhtiobari  (S  M*)— Original  Appucation 
-Questions  Considered. 

In  a  proceeding  for  writ  of  review,  to  re- 
view the  action  of  a  county  board  of  super- 
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visors  in  granting  the  prayer  of  a  petition  for 
the  incorporation  of  a  sixth  class  city,  the  court 
can  only  consider  facts  which  would  appear  in 
a  return  by  the  board  of  supervisors  showing 
the  record  of  the  proceedings  before  it. 

[Ed.  Note. — For  other  cases,  see  Certiorail, 
Cent  Dig.  H  174,  178^  183,  184;  Dec  Dig.  | 
64.*] 

S.  MUNIOIPAI,  CORPOBATIONS  (§  12*)— INCOB- 
FOBATION  —  PSTITIOW  —  NOTICK  —  PUBUCA- 
TIOH. 

Where  the  notice  of  presentation  of  a  peti- 
tion for  the  incorporation  of  a  sixth  class  city 
was  published  on  September  13th  and  Septem- 
ber 20th  in  a  weekly  newspaper,  published  in 
the  county,  there  was  a  sufficient  publication 
for  two  weeks  as  required  by  statute. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  22-32;  Dec.  Dig.  i 
12.*] 

Appeal  from  Saperior  Court,  Los  Angeles 
County ;  J.  P.  Wood,  Judge. 

Petition  for  writ  of  review  by  George  F. 
HoCFe<^er  against  the  Board  of  Supervisors 
of  Los  Angeles  County  and  otbers.  From 
an  order  dismissing  the  petition  and  writ 
Issued,  plaintiff  appeals.    Affirmed. 

James  Donovan  and  William  B.  Ogden, 
both  of  Los  Angeles,  for  appellant.  J.  D. 
Fredericks,  Dist  Atty.,  Byron  Hanna  and  A. 
J.  Hill,  Deputy  Dist  Attys.,  George  S.  Hupp, 
and  Frank  G.  Hill,  all  of  Los  Angeles,  for 
re8pondent& 

CONRE7,  P.  J.  Tbe  appeal  herein  is  from 
an  order  made  and  entered  in  the  above-nam- 
ed superior  court,  dlsmlssingf  plaintiff's  pe- 
tition and  tbe  writ  of  review  issued  in  the 
above-entitled  causes  It  appears  from  the 
petition  that  on  October  25,  1812,  the  board 
of  snpervlsors  of  Los  Angeles  county  grant- 
ed the  prayer  of  the  petitioners  in  certain 
proceedings  Incident  to  the  proposed  Incorpo- 
ration of  a  dty  of  the  sUth  class,  to  be 
known  as  the  city  of  Manhattan,  and  or- 
dered an  election  to  be  held  on  November  25, 
1912,  for  the  purpose  of  determining  whether 
said  proposed  dty  should  become  incorpo- 
rated. The  petition  of  the  plaintiff  herein 
was  filed  on  November  20,  1912,  and  the  writ 
was  on  that  day  issued  and  made  returnable 
on  November  23,  1912.  It  was  on  this  last- 
named  date  that^  In  response  to  a  motion  of 
defendants,  the  court  made  tbe  order  from 
which  the  appeal  is  taken. 

In  substance,  the  claims  of  the  plaintiff 
are  that  the  board  of  supervisors  was  with- 
out Jurisdiction  to  order  said  election,  and 
that  said  want  of  Jurisdiction  resulted  from 
tbe  following  facts,  namely:  (1)  That  less 
than  50  qualified  electors  of  the  county  res- 
ident within  the  limits  of  the  proposed  incor- 
poration were  signers  of  tbe  petition  for  In- 
corporation; (2)  that  the  petition  for  Incor- 
poration had  not  been  published  for  at  least 
two  weeks  before  the  time  at  which  the 
same  was  to  be  presented  to  tbe  board.  Two 
other  alleged  defects  in  the  proceedings  are 
mentioned  In  the  petition,  but  as  these  are 


obviously  without  merit,  and  are  not  discuss- 
ed in  the  briefs,  they  do  not  require  further 
attention  here. 

One  of  the  grounds  of  the  motion  to  quash 
or  set  aside  the  writ  and  the  petition  herdn 
vras  that,  for  reasons  stated  In  the  motion, 
the  case  is  not  one  wherein  a  writ  of  cer- 
tiorari properly  issued.  In  a  similar  case 
the  Supreme  Court  said :  "It  may  be  con- 
ceded, but  only  for  the  purposes  of  this  case^ 
that  the  board  of  supervisors,  in  determining 
that  a  proi>er  petition  has  been  so  present- 
ed, supported  by  a  proper  affidavit  that  no- 
tice was  published,  acts  Judicially,  or  at  least 
quasi  Judicially,  and  that  its  determination 
upon  these  matters  is  therefore  subject  to  re- 
view." Borchard  v.  Board  of  Supervisors, 
144  CaL  10,  77  Pac.  708.  We  shall  here  make 
the  same  concession  or  assumption,  and  pro- 
ceed to  determine  whether  the  writ  Is  main- 
tainable on  tbe  facts  of  this  case. 

The  transcript  herein  contains  a  copy  of  the 
affidavit  of  publication  of  notice  of  the  pe- 
tition for  incorporation,  including  the  peti- 
tion Itself  and  the  statutory  affidavit  of  three 
qualified  electors  certifying  tbe  genuineness 
of  the  signatures  to  the  petition.  Said  doc- 
uments last  named  were  on  file  with  the 
board  of  supervisors  prior  to  the  time  when 
it  ordered  the  election.  The  transcript  does 
not  definitely  show  that  said  papers  on  file 
In  the  office  of  the  board  of  supervisors  were 
before  the  court  as  a  part  of  the  respondents' 
return  on  the  writ  of  review  at  the  hearing 
on  November  23,  1912 ;  but  the  petition  here- 
in refers  to  said  petition  for  incorporation 
and  said  affidavit  of  publication,  and  Incor- 
porates some  of  the  contents  thereof.  This 
fact,  together  with  the  fact  that  the  briefs 
herein  assume  said  affidavit  and  copy  of  pe- 
tition as  a  part  of  the  record  on  appeal,  will 
reasonably  authorize  ns  to  make  the  same 
assumption. 

[1,  2]  It  appears  then  that  the  board  of  su- 
pervisors, in  granting  said  petition  for  the 
calling  of  an  election  to  determine  whether 
tbe  proposed  dty  should  become  incorporat- 
ed, had  before  It  a  petition  duly  verified  as 
the  petition  of  more  than  50  of  the  qualified 
electors  of  the  county  residing  within  the  pro- 
posed limits.  The  affidavit  filed  with  the 
petition  was  prima  facie  evidence  of  the 
requisite  number  of  signers.  Munldpal  Cor- 
porations Act  of  1883  (St  1883,  p.  94)  |  2, 
as  amended  In  1889 ;  Stats.  1889,  p.  371.  It 
does  not  appear  that  any  other  evidence  was 
considered  by  the  board  or  presented  to  it 
for  consideration.  Upon  the  facts  thus  pro- 
duced before  the  board  it  determined,  and 
was  bound  to  determine,  that  It  had  Jurisdic- 
tion to  make  its  order,  so  fSr  as  such  Juris- 
diction depended  upon  the  number  of  qual- 
ified electors  signing  the  petition.  In  this 
proceeding  for  a  writ  of  review  the  court 
cannot  take  into  consideration  any  facts  oth- 
er than  those  which  would  appear  in  a  re- 
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tarn  by  the  board  of  snperrlsors  showing 
the  record  of  the  proceedings  before  It  The 
facts  being  as  above  stated,  the  return  wonld 
show  that  the  petition,  was  signed  by  the  req- 
uisite number  of  qualified  electors,  and  there- 
fore the  alleged  want  of  Jurisdiction  upon  the 
ground  of  defect  in  number  of  qualified  elec- 
tors could  not  be  made  to  appear  In  this  pro- 
ceeding. 

[3]  The  only  other  contention  on  behalf  of 
plaintiff  Is  that  the  notice  that  the  petition 
wonld  be  presented  on  September  30,  1912, 
was  not  published  for  two  weeks  prior  to 
the  meeting  of  that  date.  The  petition  here- 
in admits,  and  the  affidavit  of  publication 
shows,  that  the  notice  was  published  on  Sep- 
tember 13  and  on  September  20.  1912,  in  a 
newspaper  published  weekly  at  the  dty  of 
Redondo  in  said  county  of  Los  Angeles.  This 
was  a  sufficient  publication  for  two  weeks 
and  fulfills  the  requirements  of  the  statute. 
"It  is  settled  in  ttiis  state  that  a  requirement 
that  a. notice  be  published  for  a  designated 
number  of  weeks  in  some  newspaper  publish- 
ed in  the  county  is  fully  satisfied  by  a  pub- 
lication once  each  week  for  the  designated 
number  of  weeks,  in  a  daily  newspaper  pub- 
lished in  the  county."  Sherwood  v.  Wallin, 
154  Cal.  736,  99  Pac.  191.  Of  course,  the 
same  is  true  when  the  newspaper  is  only  of 
we^dy  publication.  None  of  the  decisions 
dted  by  appellant  are  in  conflict  with  the 
rule  thus  stated. 

The  order  appealed  from  is  affirmed. 

We  concur:    JAMBS,  J.;  SHAW,  J. 


(28  Cal.  A.  «7) 

PEOPLE  V.  POWERS.    (Or.  475.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Dec.  5,  1913.    On  Rehearing, 
Dec.  31, 1914.) 

1.  Cbihinai.  Law  (Sf  419,  420*)— BviDBncB— 
Hbabsat. 

A  letter  from  a  city's  chief  of  police  to  a 
constable  of  the  township  where  the  crime  with 
which  defendant  was  charged  was  committed, 
showing  defendant's  bad  character,  that  be  had 
several  aliases,  had  been  convicted  of  one 
crime,  and  charged  with  another,  etc..  and  the 
accompanying  Bertillon  description  of  defend- 
ant, an  unattested  record  of  said  chiers  office, 
are  hearsay. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  973-883;  Dec.  Dig.  S§  419, 
420.  •] 

2.  Cbiminal  Law  (g  899*)  —  Admibsior  or 
Evidence— Waivbb  of  Objection. 

Objection  to  admission  of  a  letter  in  evi- 
dence was  not  waived,  thoagb,  when,  after  be- 
ing admitted  over  objection,  it  was  about  to 
be  handed  to  the  jnrors,  defendant's  counsel 
stated  that  as  long  as  it  is  introduced  he  would 
insist  that  it  be  read  to  the  jury,  and  that  he 
would  stipulate  thereto;  he,  on  the  stipulation 
bein^  accepted,  again  objecting  to  the  letter  go- 
ing in  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2122;   Dec.  Dig.  I  899.*] 


3.  Cbiminai.  Law  (|  11S6*)— ApPKAt— Habm- 
I.E8S  Error— Admission  of  Evidence. 
The  evidence  of  guilt  being  positive,  di- 
rect, and  certain,  and  uncontradicted,  though 
defendant  was  a  voluntary  witness  in  his  own 
behalf,  to  testify  to  a  thing  not  in  dispute. 
Const  art  6,  |  4.%,  requiring  an  affirmance 
notwithstanding  improper  admission  of  evi- 
dence, unless  after  an  examination  of  the  en- 
tire cause  the  court  be  of  opinion  that  the  er- 
ror jesulted  in  a  miscarriage  of  justice,  ap- 
plies; the  evidence  improperly  admitted  not 
bearing  directly  on  the  commission  of  the 
crime,  but  relating  to  the  (Aaracter  and  repu- 
tation of  defendant 

[Ed.  Note.— For  other  cases,  see  Crimlnnl 
Law,  Cent  Dig.  fl  8215-^19,  8221,  8230; 
Dec.  Dig.  {  1186.*) 

Appeal  from  Superior  Court,  Contra  Costa 
County;   J.  E.  Barber,  Judge. 

George  Powers  was  convicted,  denied  a 
new  trial,  and  appeala    Affirmed. 

Everett  B.  Taylor  and  R.  L.  Boyer,  both  of 
Martinez,  for  appellant  U.  B.  Webb,  Atty. 
Gen.,  for  the  People. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  of  conviction  of  the  defendant  upon 
a  charge  of  robbery  and  from  an  order  deny- 
ing his  motion  for  a  new  trial.  The  principal 
points  urged  by  the  appellant  upon  this  ap- 
peal turn  upon  the  admission  in  evidence  of 
certain  documentary  matter  wliicb  seriously 
reflected  upon  the  character  and  standing  of 
the  defendant  before  the  jury,  and  with  re- 
spect to  which  it  is  claimed  that  the  district 
attorney  was  guilty  of  gross,  persistent,  and 
prejudicial  misconduct  both  in  bis  insistence 
upon  the  admission  of  this  objectionable  mat- 
ter, and  in  his  subsequent  comment  upon  its 
eOTect  before  the  jury.  The  record  shows 
that  shortly  after  the  robbeiy  was  commit- 
ted and  reported  to  him,  one  J.  J.  Fox,  a  con- 
stable of  the  township  where  the  scene  of 
the  crime  was  laid,  sent  out  certain  notices  and 
circulars  containing  a  statement  of  the  com- 
mission of  the  robbery  and  a  description  of  the 
8uq;>ected  offender ;  and  that  in  response  there- 
to he  received  from  the  chief  of  police  of 
Los  Angelee  a  mailed  envelope  purporting  on 
its  outside  to  have  come  from  the  office  of 
that  official,  and  inclosing  a  picture  and  Ber- 
tillon description  of  the  defendant,  and  also 
a  letter  from  said  diief  of  police,  which  was 
as  follows:  "Constable  J.  J.  Fox,  Crockett, 
Cal.  Dear  Sir:  I  am  in  receipt  of  your  let- 
ter of  the  30th  ult,  inclosing  your  circular 
describing  George  Powers,  whom  you  want 
for  felony;  and  I  am  sending  you  herewith 
copy  of  our  picture  and  Bertillon  description 
of  him.  He  is  known  to  us  as  George  B.  Pow- 
ers, alias  George  James  Howard,  alias  George 
Welch,  alias  John  White,  alias  John  Kelly, 
and  is  liable  to  use  any' name.  He  was  ar^ 
rested  in  this  dty  on  June  23, 1906,  on  charge 
of  highway  robbery;  on  August  10th  was 
tried,  but  the  jury  disagreed,  and  the  district 
attorney  dismissed  the  case.  In  November, 
1909,  he  was  received  at  San  Quentin  from 
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Alameda  county  for  three  years  for  grand 
larceny.  His  San  Qnentin  number  Is  23,937 ; 
discharged  March  18, 1912.  This  man  is  well 
known  to  the  officers  of  my  department,  and 
I  think  we  will  undoubtedly  get  him  for  you 
If  he  returns  to  this  dty.  Very  truly  yours, 
O.  B.  SebasUan,  Chief  of  PoUce."  The  Bertll- 
lon  description  accompanying  this  letter  was 
as  follows:  "Institution:  City  Prison,  Los 
Angeles,  Cal.  Bureau  of  Identification,  De- 
partment of  PoUce,  Detective  service.  Name: 
George  O.  Powers ;  registered  number,  3412 ; 
color,  white;  alias  George  James  Howard, 
George  Welch,  John  'W'hlte,  John  Kelly;  ar- 
rested June  23, 1905;  residence ;  occu- 
pation, bricklayer;  descent,  American ;  crime, 

robbery.    Held P.  C  number ; 

officer.  Smith,  Benedict  and  Murphy.     Ball 

Sentenced  .     August  10,  1909, 

jury  disagrees.  Previous  numbers  as  George 
Welch,  rec*d.  Nov.  '09,  from  Alameda  Co. 
three  years,  S.  Q.,  23,837  for  G.  L.  Dla  March 
18,  1912.  Marks,  scars  and  moles:  Ist.  Dag- 
ger piercing  the  flesh  left  lower  arm  ext. 
Pansy  and  leaf  on  left  lower  arm.  2nd. 
Clasped  hands,  double  heart  red  flower  and 
wreath  right  arm.  3rd.  Small  scar  1  m.  1 
up.  rib." 

[1]  Counsel  for  the  •people  Insisted,  over 
repeated  objections  on  the  part  of  the  de- 
fendant, in  Introducing  in  evidence  this  en- 
velope and  Its  Inclosures.  The  reporter's 
transcript  of  the  trial  shows  that  no  tangible 
explanation  or  sufficient  reason  was  given  at 
the  time  why  evidence  of  this  highly  objec- 
tionable and  purely  hearsay  character  should 
be  submitted  to  the  Jury.  Its  Import  was  to 
show  that  the  defendant  was  a  man  of  bad 
character ;  that  he  bad  several  aliases ;  tliat 
he  had  been  convicted  of  grand  larceny  and 
had  served  a  term  in  the  state  prison ;  that 
he  had  previously  been  arrested  in  Los  An- 
geles upon  a  charge  of  highway  robbery,  up- 
on his  trial  for  which  the  Jury  had  disagreed ; 
and  that  he  was  well  known  to  the  police  of 
that  dty,  who  had  his  criminal  record,  photo- 
graph and  Bertillon  description.  Had  the 
chief  of  police  of  Los  Angeles  been  called  as 
a  witness  to  testify  to  any  of  these  things  it 
is  perfectly  apparent  that  he  could  not  have 
been  legally  beard  to  do  so  over  the  defend- 
ant's objections ;  and,  this  being  so,  why  his 
letter  or  an  unattested  record  of  his  office 
should  be  deemed  admissible  passes  compre- 
hension. 

[2]  The  Attorney  General  In  his  brief  upon 
this  aiHieal  does  not  even  attempt  to  offer 
any  justification  of  the  action  of  the  district 
attorney  in  ofFerlng  and  procuring  the  ad- 
mission in  evidence  of  the  envelope  or  its 
inclosures  in  the  first  place;  but  contends 
that  after  the  admission  of  this  objectionable 
matter  In  evidence  the  defendant  expressly 
waived  his  objection  to  it  The  state  of  the 
record  on  this  point  shows  that  after  defend- 
ant's counsel  had  repeatedly  but  vainly  ob- 
jected to  the  offer  in  evidence  of  the  envelope 
and  Its  Inclosures,  and  when,  after  being  ad- 


mitted over  such  objection,  they  were  about 
to  be  handed  to  the  Jurors  for  their  Inspec- 
tion, the  following  colloquy  occurred:  "Mr. 
Taylor  (defendant's  counsel):  We  will  insist 
that  as  long  as  the  matter  is  introduced  in 
evidence  that  it  be  read  to  the  Jury,  and  we 
will  stipulate  that  It  may  be  read  In  evidence. 
Mr.  Ormsby  (district  attorney):  I  will  accept 
the  stipulation  of  counsel,  and  read  them. 
The  communication  or  letter  reads  as  fol- 
lows: Mr.  Taylor:  We  are  going  to  object 
to  it  if  it  is  allowed  to  go  in  evidence  on  the 
ground  that  it  forces  the  defendant  to  be  a 
witness  against  himself.  The  Court:  The  ob- 
jection is  overruled."  The  letter  and  descrip- 
tion were  then  read,  whereupon  defendant's 
counsel  again  renewed  his  objections  to  both, 
stating  and  arguing  the  same  at  length,  and 
assigning  the  remarks  of  the  district  attor- 
ney and  the  introduction  of  the  matter  In 
evidence  as  prejudicial  error. 

It  would  seem  quite  plain  from  this  state 
of  the  record  that  the  only  extent  to  which 
counsel  for  the  defendant  Intended  his  stip- 
ulation to  go  was  tliat  of  agreeing  that  the 
obnoxious  matter  should  be  read  to  the  jury 
Instead  of  being  handed  to  them  to  Inspect 
and  read,  and  that  he  must  have  been  so  un- 
derstood by  counsel  for  the  prosecution  and 
the  court  at  the  time  in  view  of  his  later  objec- 
tions and  the  rulings  thereon.  'I'he  record  fur- 
ther shows  that  at  the  close  of  the  people's 
case  the  defendant  took  the  witness  stand, 
and  was  sskcd  by  his  counsel  on  direct  exam- 
inatlou  tbese  two  questions:  "Q.  Were  you 
ever  convicted  of  a  felony?  A.  Yes,  sir.  Q. 
\Vheu  did  you  get  out  of  San  Quentln?  A. 
March  18,  1912."  The  record  further  disclos- 
es that  in  the  Informatlou  In  the  case  the  de- 
fendant, in  addition  to  being  charged  with 
robbery,  was  also  charged  with  this  prior 
conviction  of  felony,  and  that  he  had  upon 
his  plea  admitted  the  charge  of  prior  convic- 
tion. 

[3]  This  being  the  state  of  the  record  upon 
the  entire  matter,  it  would  seem  that  what- 
ever error  the  court  may  have  committed  in 
the  admission  of  incompetent  evidence  as  to 
the  prior  conviction  of  the  defendant  was 
cured  by  his  own  affirmative  testimony  ;  and 
even  if  not  so  cured  would  not,  in  view  of  the 
defendant's  plea,  constitute  such  prejudicial 
error  as  to  warrant  a  reversal  of  the  case. 
But  this  reasoning  cannot  be  held  to  appl^- 
to  the  other  portion  of  the  letter  and  iuclu- 
sure  from  the  chief  of  police  of  Los  Angeles 
detailing  the  defendant's  arrest  aud  trial 
upon  another  charge  of  robbery,  in  which  the 
Jury  disagreed.  The  error  of  the  admission 
of  this  sort  of  Incompetent  evidence  against 
a  defendant  in  this  or  any  case  must  be  held 
to  be  a  highly  prejudicial  violation  of  an  es- 
sential and  long-established  rule  of  criminul 
evidence  Intended  to  safeguard  the  character 
and  rights  of  a  defendant  on  trial  for  a  par- 
ticular crime.  It  is  to  be  noted,  howevei, 
that  the  incompetent  evidence  thus  admitted 
had  no  direct  bearing  or  effect  upon  the  af- 
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flrmatlve  erldence  of  the  prosecution  witb  re- 
spect to  tbe  details  of  the  crime.  But  It  Is 
sndi  an  error  as  would,  in  every  case  of  Its 
occurrence,  constrain  tbe  appellate  court  to 
set  aside  the  Judgment  and  grant  a  new  trial 
were  it  not  for  tbe  counter  compulsion  of 
section  4%  of  article  6  of  the  Constitution, 
which  requires  that  "no  Judgment  shall- be  set 
aside  or  new  trial  granted  in  any  criminal 
case  on  the  ground  of  misdirection  of  the 
Jury,  or  the  Improper  admission  or  rejection 
of  evidence,  or  for  ertor  as  to  any  matter  of 
pleading  or  procedure,  unless,  after  an  ex- 
amination of  the  entire  cause  Including  tbe 
evidence,  tbe  court  shall  be  of  the  opinion 
that  the  error  complained  of  has  resulted  in 
a  miscarriage  of  Justice." 

The  examination  of  the  entire  cause  includ- 
ing the  evidence,  which  tbe  Constitution 
thus  compels  in  this  case,  shows  that  the  de- 
fendant George  Powers,  alias  George  Welch, 
was  proceeded  against  upon  an  information 
wherein  he  was  charged  with  the  crime  of 
robbery,  alleged  to  have  consisted  in  the  vio- 
lent, forcible,  and  felonious  taking  from  one 
Robert  McCasslin  of  tbe  sum  of  $65.  The 
information  also  charged  a  convictlori  of  a 
previous  felony  of  like  character.  Tbe  de- 
fendant pleaded  not  guilty  to  tbe  direct  of- 
fense charged,  but  admitted  his  conviction 
of  the  former  crime.  Upon  the  trial  the 
said  Robert  McCasslin  testifled:  That  be  was 
a  messman  on  an  oil  steamer  lying  at  tbe  oil 
dock  near  Port  Costa  on  the  2d  day  of  April, 
1912.  That  he  left  the  ship  about- 20  miuutes 
past  10  o'clock  on  the  night  of  that  day  and 
walked  along  the  track  to  Crockett  That  he 
went  to  the  Arcade  saloon,  arriving  alx>ut 
half  past  11,  where  he  had  one  drink,  and 
after  remaining  there  a  few  moments  went 
to  the  "Idle  Hour"  saloon  near  by,  where  he 
had  four  more  drinks  and  where  he  remained 
until  the  closing  time  at  12  o'clock,  when  he 
went  outside  and  stood  In  front  of  the  saloon 
talking  to  two  acquaintances  named  Phillips 
and  Ford.  While  standing  there  the  defend- 
ant, whom  he  had  known  several  years  before 
under  the  name  of  Howard,  but  who  while 
in  the  saloon  had  been  presented  to  him  un- 
der tbe  name  of  Kelly,  came  up  and  asked 
for  some  money  to  get  something  to  eat  and 
a  place  to  sleep,  and  that  McCasslin  took  out 
the  sack  which  held  his  money  and  gave  him 
$2.  McCasslin  then  announced  his  Intention 
to  go  back  to  his  ship,  when  Kelly  "offered 
to  walk  a  ways  with  him"  on  account  of  it  be- 
ing a  lonely  place.  Accepting  his  offer,  they 
proceeded  down  tbe  track  for  some  distance, 
when  "KeUy  suddenly  threw  his  arm  around 
Ills  neck  and  struck  him  in  the  face;  and 
when  he  cried  out  threatened  to  kill  him, 
and  thrust  a  gag  in  his  mouth  and  threw  him 
violently  down  on  tbe  track,  and  struck  his 
face  against  the  rail,  and  then  thrust  his 
hand  into  his  pocket  and  took  bis  money. 
That  McCasslin  became  unconscious  and  re- 
mained so  for  some  time,  during  which  his 
assailant  disappeared.    Upon  recovering  con 


Bdousnesa  McCasslin  went  to  the  Port  Costa 
depot,  and  told  that  he  had  been  held  up  and 
robbed  by  a  man  named  KeUy,  whom  he  then 
described,  and  from  which  description  tbe  de- 
fendant was  later  arrested.  The  witness  pos- 
itively Identlfled  the  defendant  as  the  man 
whom  he  had  formerly  known  under  the  name 
of  Howard,  and  who  had  been  presented  to 
him  on  the  night  of  tbe  robbery  under  the 
name  of  Kelly;  and  also  positively  ideuUfled 
him  as  his  assailant  The  other  persons  wbo 
were  with  McCasslin  in  front  of  tbe  "Idle 
Hour"  saloon  also  testified  to  tbe  defendant's 
presence  there  and  that  be  was  tbe  last  pei-son 
seen  in  company  with  McCasslin  only  a  short 
while  before  the  robbery.  The  defendant 
was  also  shown  to  have  disappeared  from 
Crockett  Immediately  after  the  date  of  tbe 
crime.  The  testimony  of  tbe  witnesses  for 
the  people  was  not  only  unshaken  upon  cross- 
examination,  but  was  uncontradicted  by  any 
evidence  adduced  on  the  part  of  the  defend- 
ant The  only  witness  in  foct  for  tbe  de- 
fendant was  himself ;  and  the  only  questions 
asked  of  him  by  his  counsel  were  the  two 
above  set  forth.  The  district  attorney  under- 
took to  question  him  as  to  his  whereabouts 
on  tbe  night  of  tbe  crime,  but  was  not  per- 
mitted to  pursue  the  inquiry.  Tbe  defendant 
was  not  asked  to  either  affirm  or  deny  the 
commission  of  the  crime,  although  he  was  a 
voluntary  witness  in  his  own  behalf. 

'The  Jury  brought  in  a  verdict  of  conviction 
of  the  defendant  of  robbery,  and  the  Judg- 
ment and  order  denying  a  new  trial  followed 
in  due  course. 

From  the  foregoing  examination  of  the  en- 
tire cause,  including  the  evidence,  this  court 
is  entirely  satisfied  that  there  has  been  no  mis- 
carriage of  Justice  in  this  case.  It  is  true 
that  the  error  complained  of  was  gross ;  and 
in  a  case  wherein  the  evidence  of  guilt  was 
less  positive,  direct  and  certain,  or  was  con- 
tradicted by  that  of  the  defendant  himself, 
would  doubtless  work  a  reversal  of  the  Judg- 
ment The  provision  of  the  Constitution, 
while  it  constrains  this  court  to  affirm  tbe 
Judgment  and  order  denying  a  new  trial  in 
this  case,  is  not  to  be  taken  as  Justifying  or 
in  any  wise  encouraging  the  commission  by 
trial  courts  and  prosecuting  officers  of  er- 
rors of  this  character  in  their  effort  however 
laudable,  to  convict  persons  whom  they  be- 
lieve to  be  Justly  accused  of  crime. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  LBNNON,  P.  J.j  KFiRRI- 
GAN,  J. 

On  Rehearing. 

PER  CURIAM.  A  careful  re-ezaminatlon 
of  the  record  in  the  light  of  tbe  petition  for 
rehearing  herein  assures  us  that  tbe  state- 
ment in  our  opinion  of  the  uncontradicted 
facts  showing  tbe  guilt  of  the  defendant  is 
a  fair  and  sufficiently  full  r£sum6  of  tbe  ev- 
idence;  and  also  that  in  the  application  of 
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tbe  piOTlslons  of  sectioii  4%  of  article  6  of 
the  Gonstltntlon  thereto  the  opinion  of  the 
court  l8  In  entire  accord  with  Its  views  ex- 
pressed in  the  case  of  People  v.  Lawlor,  131 
Pac.  68,  and  Is  not  out  of  alignment  with  the 
views  expressed  by  Mr.  Justice  Sloss  in  the 
case  of  People  v.  O'Bryan,  130  Paa  1042. 

In  the  decision  of  the  case  at  bar  we  are 
not  to  be  understood  as  holding  that,  tn  or- 
der to  have  procured  a  reversal  of  the  case 
for  the  error  complained  of,  the  defendant 
would  have  been  compelled  to  take  the  wit- 
ness stand  at  the  trlaL  The  law  permits  no 
such  compulsion ;  and  this  case  is  not  to  be 
taken  as  t>ointlng  to  the  conclusion  that  lu 
cases  where  the  erroneously  admitted  evi- 
dence bears  directly  upon  the  commission  of 
the  speciflc  crime,  the  defendant  must  be  a 
witness  In  his  own  behalf  In  order  to  procure 
a  reversal  of  the  case.  Eiach  cause  involving 
the  application  of  section  4^  of  article  6  of 
the  Constitution  must  be  adjudged  by  its  own 
facta  In  the  case  at  bar  tbe  incompetent 
matter  admitted  In  evidence  had  no  relation 
to  the  immediate  proofs  of  the  defendant's 
crime.  Had  he  taken  the  witness  stand  to 
deny  the  commission  of  the  crime,  they  would 
have  weighed  against  him  as  a  witness ;  and 
for  that  reason,  as  well  as  for  the  reason 
that  his  denial  of  the  commission  of  the 
crime  would  have  so  changed  the  face  of  the 
record  as  to  leave  the  proofs  against  him 
no  longer  undisputed,  he  would  have  been 
entitled  to  a  retrial  of  his  case.  The  defend- 
ant was  under  no  compalslon  to  become  a 
witness  in  this  case.  He  did  so  voluntarily, 
but  only  to  testify  to  a  fact  not  in  dispute 
and  no  longer  material  to  the  issue.  Being 
a  voluntary  witness  In  his  own  behalf,  he  saw 
fit  to  say  nothing  in  contradiction  of  the  oth- 
erwise undisputed  evidence  tendered  on  be- 
half of  the  people;  and  he  cannot  now  be 
heard  to  complaint  that  the  uncontradicted 
and  conclusive  proofs  of  the  prosecution  com- 
pel the  application  of  the  constitutional  pro- 
vision to  bis  case. 

The  petition  for  a  rehearing  is  denied. 


(2S  Cal.  A.  4M) 

TRIMBLE  V.  HELLER. 


(Civ.  1136.) 


(District  Court  of  Appeal,  Third  District.  Cal-. 

ifornia.    Dec.  4,  1913.    Rebearine  Denied 

by  Supreme  Court  Feb.  2,  1914.) 

1.  Watebs  and  Water  CotrxsES  ($  143*)— Ib- 
BiGATioN— Right  to  Wateb— Pbiobitt  or 
Use— Size  or  Ditch. 

While  priority  in  the  use  of  waters  for 
irrigation  and  the  capacity  of  the  ditch  are  fac- 
tors In  determining  the  intention  of  the  party 
in  making  the  appropriation,  they  are  not  con- 
clusive as  to  the  extent  of  bii  Tight ;  the  test 
being  the  amount  of  water  actually  used  by 
him  for  a  beneficial  purpose  as  provided  by  Civ- 
il Code,  I  1411. 

fEd.  Note. — For  other  cases,  see  Waters  and 
Wator  Courses,  Cent.  Dig.  {  152;  Dec.  Dig.  f 
148.»J 


2.  Watebs  and  Wateb  (Toubses  (|  14S*)— Ap- 
PBOPBiATioN— Extent  or  Rioht. 

An  appropriator's  right  to  water  for  irriga- 
tion is  measured  by  what  be  in  tact  uses  for  • 
beneficial  pumwse,  and  not  what  he  might  hav« 
used,  though,  if  the  capacity  of  his  ditdi  it 
greater  than  is  necessary  to  Irrigate  the  ap- 
propriator's land,  he  is  not  confined  to  the 
amount  of  water  first  used,  but  is  entitled  to 
such  further  amount  within  tbe  capacity  of  the 
ditch  as  will  be  required  for  future  fmpTove- 
ment  of  his  land,  prorided  the  right  is  other- 
wise taken  up,  and  has  not  been  lost  by  non- 
user  for  a  long  i)eriod  of  time  and  the  appro- 
priation of  water  in  the  meantime  by  another 
appropriator. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  1  162;  Dec.  Dig.  f 
143.*] 

3.  Watebs  and  Wateb  Coubses  (f  143*)— Ib- 

BIOATION— AfPBOFBIATION. 

The  acts  and  conduct  of  a  first  appropria- 
tor at  the  time  of  his  appropriation,  his  ob-. 
ject  in  making  the  appropriation,  the  quantity 
of  land  capable  of  irrii;ation,  the  necessity  for 
irrigation,  together  with  his  .actual  appropria- 
tion and  use,  must  be  considered  in  detennln- 
ing  the  extent  of  his  appropriation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  152 ;  Dec.  Dig.  { 
143.*] 

4.  Watebs  and  Wateb  Coubses  (§  152*)— Ap- 
pbopbiation— Extent— Evidence. 

In  an  action  to  determine  water  rights,  ev- 
idence held  to  require  a  finding  that  defendant, 
either  by  the  acts  of  his  predecessors  in  inter- 
est or  by  his  own  acts,  never  acquired  a  right 
to  a  greater  quantity  of  the  waters  of  a  creek 
than  one-half  thereof,  though  his  ditch  was 
capable  of  carrying  a  larger  appropriation  of 
the  waters.. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  <3ent  Dig.  H  156,  157;  Dec. 
Dig.  I  152.*] 

5.  Watebs  and  Wateb'  Coubses   (|  153*)- 
Right  to  Wateb- Deeds — Constbuction. 

Where  a  right  to  the  waters  of  a  stream 
for  irrigation  was  appurtenant  to  certain  land, 
such  right  passed  by  implication  with  a  convey- 
ance of  the  land,  without  reference  to  whether 
the  deed  conveyed  the  appurtenances  In  terms. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {f  158-160;  Dec. 
Dig.  I  163.*] 

6.  Watebs  amd   Wateb   Coubses   (i  153*)— 
'Peiokitt  or  Rights — Conveyance. 

Where  plaintiff's  right  to  one-half  tbe  flow 
of  a  creek  for  irrigation  had  attached  prior  to 
a  conveyance  of  land  to  defendant,  a  recital 
in  defendant's  deed  purporting  to  convey  to 
him  144  miner's  inches  of  the  same  creek  did 
not  entitle  defendant  to  that  quantity  of  water, 
which  was  more  than  the  appropriation  of  his 
grantor. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i|  158-160;  Dec 
Dig.  I  153.*] 

7.  Watebs  and   Wateb  Coubses  (J   143*)— 
Appbofbiation  —  Notice  —  Posting  —  Er- 

TECT. 

That  defendant's  predecessor  In  title  post- 
ed a  notice  of  his  claim  to  144  miner's  inches 
of  water  at  the  head  of  his  ditch,  which  exceed- 
ed the  amount  of  bis  appropriation,  did  not  af- 
fect the  rights  of  another  appropriator,  since 
the  right  of  defendant's  predecessor  was  not 
measured  by  the  extent  of  his  appropriations 
as  stated  in  the  notice,  or  by  the  actual  diver- 
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don,  but  b7   tbe  extent  of  bis  application  of 
the  waters  to  useful  and  beneficial  purposes. 

W^d.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  162;   Dec.  Di^.  I 
143.»] 

8.  Waters  and   Watbb   Coubsbs   (S   152*)— 
Division  of  Water— Dkckeb. 

Where,  in  a  suit  to  determine  water  rights, 
it  appeared  that  plaintiff  and  defendant  were 
each  entitled  to  one-half  of  the  waters  of  a 
creek,  and  there  was  no  other  adverse  claimant, 
a  decree  awarding  to  each  one-half  of  the  flow 
of  the  stream  was  not  objectionable  for  failure 
to  specify  tbe  exact  amount  of  water  to  which 
each  was  entitled  in  miner's  inches. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  it  156,  167;    Dec. 
Dl«.  i  162.»] 

Appeal  from  Superior  Court,  Trinity  Coun- 
ty; Jamea  W.  Bartlett,  Judge. 

Action  by  Mertie  C.  Trimble  against  S.  W. 
Heller.  Jndgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

D.  J.  Hall,  of  Richmond,  Geo.  W.  Bush,  of 
San  Francisco,  C.  William  White,  of  Weaver- 
tlUe,  and  Scrlvner  &  Montgomery,  of  San 
Francisco,  for  appellant  H.  R.  Given  and 
John  S.  Reld,  both  of  Weavervllle,  for  re- 
spondent 

CHIPMAN,  P.  J.  This  Is  an  action  to  de- 
termine the  conflicting  claims  of  plaintiff 
and  defendant  to  tbe  waters  of  a  certain 
creek  known  as  Sam's  creek  or  Kerlln  creek, 
in  Trinity  county.  It  appears  that  this  creek 
carries  at  flood  season  quite  a  large  quantity 
of  water,  more  than  either  party  ever  used 
or  had  use  for;  but  the  quantity  rapidly 
diminishes,  after  tbe  rainy  season  Is  passed, 
to  a  flow,  during  the  months  of  August  and 
September,  of  not  to  exceed  30  miner's  Inches. 
Both  parties  are  owners  of  ranches,  to  which 
water  from  this  creek  was  conveyed  by  ditch- 
es constructed  by  their  predecessors  in  es- 
tate more  than  20  years  prior  to  the  com- 
mencement of  this  action.  The  ditch  leading 
to  plaintifTs  land,  or  the  Trimble  ranch.  Is 
known  as  the  Trimble  ditch,  and  that  lead- 
ing to  defendant's  land,  or  the  Kerlln  ranch, 
as  the  KerUn  ditch.  There  Is  some  conflict 
as  to  the  carrying  capacity  of  these  ditches ; 
but  there  was  evidence  that  the  Trimble  ditch 
would  convey  about  100  miner's  Inches  of 
water,  and  defendant's  ditch  about  144  min- 
er's inches.  The  evidence  was  that  defend- 
ant's ditdi  was  flrst  in  time. 

Plaintiff  claims  a  right  to  100  miner's  inch- 
es of  the  waters  of  said  creek  for  Irrigating 
and  domestic  purposes,  and  alleges  such  use 
thereof  for  over  20  years;  she  alleges  the 
destruction  by  defendant  of  her  dam  erected 
on  said  creek  at  the  head  of  her  ditch,  where- 
by she  was  damaged  $500,  and  was  deprived 
of  the  use  of  said  waters,  and  prays  for  an 
Injunction  to  restrain  defendant  from  inter- 
fering therewith. 

Defendant  denied  plalntUTs  right  as  to  the 
waters  of  said  creek,  admitted  destroying  the 
dam  of  the  Trimble  ditch,  and,  by  cross-com- 


plaint, alleged  the  ownership  as  a  flrst  right 
to  the  waters  of  said  creek  to  the  extent  of 
144  miner's  Inches  for  Irrigating  and  domes- 
tic purposes.  By  an  amendment  to  her  com- 
plaint plaintiff  alleged  that  tbe  said  creek 
affords  sufficient  water,  if  properly  conserved 
and  used,  to  Irrigate  both  tbe  Trimble  and 
KerUn  places,  and  this  Is  denied  by  defend- 
ant No  question  of  riparian  rights  arises. 
Plaintiff's  dam,  at  the  head  of  the  Trimble 
ditch,  is  200  or  300  yards  above  the  dam  at 
the  head  of  defendant's  ditch. 

Findings  numbered  1,  2,  4,  5,  6,  7,  8,  9,  11, 
17,  18,  10,  and  20  are  Challenged  as  unsup- 
ported by  the  evidence.  The  facts  found  and 
challenged  may  be  thus  summarized:  That 
plaintiff  Is  the  owner  of  the  so-called  Trimble 
ditch,  conveying  water  to  plaintiff's  premises, 
and  also  appurtenant  to  said  ditch,  one-half 
of  the  water  flowing  In  said  Sam's  creek  at 
the  point  where  the  dam  of  the  Trimble  ditch 
Is  situated,  to  the  extent  of  not  exceeding  100 
miner's  inches  of  water  (1) ;  that  plaintiff 
and  her  predecessors  have  been  the  owners  of 
said  ditch  and  water,  except  when  Interfered 
with  by  defendant  as  herein  specified,  for 
more  than  20  years  last  past  (2) ;  that  said 
ditch  and  water  as  spedfled  In  finding  1  are 
appurtenant  to  said  Trimble  ranch,  and  have 
so  been  for  the  past  20  years,  and,  except  as 
already  stated,  have  been  used  for  Irrigation, 
household,  domestic,  and  other  beneficial  pur- 
poses (4);  that  about  August  23,  1908,  and 
divers  times  since,  defendant  wrongfully  de- 
stroyed plaintiff's  dam,  and  diverted  said  wa- 
ter from  plaintiff's  said  ditch  (6) ;  by  reason 
whereof  plaintiff  has  been  unable  to  obtain 
water  for  household  purposes,  or  to  irrigate 
her  said  ranch  as  she  was  accustomed  to  do, 
and  her  crops  thereon  have  dried  up  and  been 
lost  (6) ;  said  loss  was  of  the  third  crop  of  each 
of  the  3  years  immediately  preceding  the 
commencement  of  the  action,  of  tbe  value  of 
$150  (7);  and  defendant  threatens  to  con- 
tinue to  so  divert  the  said  water  (8) ;  and 
such  act  win,  If  continued,  cause  plaintiff 
irreparable  Injury  to  her  estate  (9) ;  and  the 
use  of  said  water  by  plaintiff  and  her  pred- 
ecessors has  not  been  subject  to  defendant's 
first  right  to  144  Inches  of  said  waters,  or 
any  thereof  (11) ;  that  plaintiff  claims  an 
Interest  in  and  right  to  said  waters  of  sold 
creek  adversely  to  defendant,  and  the  same 
is  not  without  right,  but  Is  an  estate  and  in- 
terest as  specified  in  finding  1  (17) ;  that  plain- 
tiff is  now,  and  for  more  than  20  years  last 
past  she  has  been,  through  her  predecessors 
In  Interest  tbe  owner  of 'the  right  to  the  wa- 
ters of  said  creek  as  specified  in  finding  1, 
which  said  waters  were  at  all  times  during 
said  period  conveyed  through  said  ditch  to 
plaintiff's  said  ranch,  and  used  thereon  for 
beneficial  purposes,  except  when  Interfered 
with  by  defendant  as  hereinbefore  set  forth 
(18) ;  that  during  said  last-named  period 
plaintiff  has,  by  her  grantors  and  predeces- 
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son,  cUdmed,  used,  and  possessed  said  wa- 
ter right  set  forth  In  finding  1,  and  dnring 
said  period  said  right  and  said  ditch  have 
been  appurtenant  to  said  ranch,  and  said  wa- 
ters have  been  used  thereon  all  said  time,  ex- 
cept when  diverted  by  defendant  as  hereinbe- 
fore found,  and  such  use  has  been  adverse  to 
the  right  of  defendant  and  bis  predecessors 
in  Interest  (19) ;  and  open,  notorious,  exclu- 
sive, and  adversely  to  defendant  and  all  oth- 
er persons  (20).  The  foregoing  findings  re- 
late to  plalntlfTs  rights  and  Interests. 

As  to  defendant's  rights,  the  court  found: 
That  defendant  has  not  been  and  is  not  now 
the  owner  of  the  first  right  to  said  waters 
to  the  extent  of  144  inches,  but  for  the  past 
30  years  be  and  bis  predecessors  in  inter- 
est have  been  and  be  now  is  the  owner  of 
one-half  of  the  waters  flowing  in  said  creek 
at  the  point  where  the  said  Trimble  dam  Is 
situated  and  any  waters  coming  into  said 
creek  between  said  Trimble  dam  and  defend- 
ant's dam  to  the  extent  of  144  inches  measur- 
ed under  a  4-inch  pressure  (10);  that  the 
right  found  in  finding  10  is  tbe  only  right  de- 
fendant now  has  or  his  predecessors  ever  had 
to  the  waters  of  s^d  creek  (12) ;  and  de- 
fendant and  his  predecessors  have  not  used, 
and  defendant  is  not  now  using,  said  waters 
for  any  benefidal  purpose,  o[>enly,  notorious- 
ly, 'exclusively,  or  adversely  to  plaintilTs 
right,  and  defendant's  and  bis  grantors'  use 
has  been  only  of  that  portion  of  said  waters 
as  in  finding  10  set  forth  (16). 

Finding  21  is  as  follows:  "That  there  is 
sufllcient  water  in  Sam's  creek  (also  known 
as  Kerlln  creek)  dnring  the  Irrigating  season 
of  each  year  to  supply  both  the  plaintiir  and 
defendant  with  sufficient  water  each  for  ir- 
rigating, domestia  and  other  usefnl  and  ben- 
eficial purposes,  provided  tbe  same  be  proper- 
ly conserved." 

As  conclusions  of  law,  the  court  fonnd: 
That  plaintiff  is  tbe  owner  of  the  ditch  men- 
tioned in  finding  1  and  "of  one-half  of  tbe 
waters  flowing  in  Sam's  creek,  mentioned 
in  finding  'So.  1,  at  tbe  point  thereon  where 
tbe  dam  of  tbe  said  Trimble  ditch  is  situ- 
ated, to  an  extent  not  exceeding  100  inches 
measured  under  a  4-incb  pressure,"  and  that 
said  ditch  and  right  to  the  waters  of  said 
creek  are  appurtenant  to  said  Trimble  rancb. 
"Defendant  is  the  owner  of  one-baU  of  tbe 
waters  flowing  in  said  Sam's  creek  at  tbe 
point  thereon  where  tbe  dam  of  said  Trimble 
ditch  is  situated,  and  any  additional  waters 
coming  into  said  stream  between  tbe  said 
Trimble  dam  and  the  defendant's  dam.  to 
an  extent  not  exceeding  144  inches  measur- 
ed under  a  4-lnch  pressure,"  The  following 
direction  Is  also  given:  "That  plaintiff  shall 
provide  and  Install  at  tbe  point  on  Sam's 
criH'k  where  tbe  said  Trimble  dltcb  is  sito- 
iitod  such  proper  and  necessary  appliances 
as  will  divert  from  said  Sam's  creek  at  that 
point  one  halt  of  the  waters  flowing  in  said 
crook  at  that  place,  to  an  extent  not  ex- 
feodtng  100  Inches  measured  under  a  4-lncb 


pressnre,  and  permit  the  other  halt  of  tbe 
water  of  said  creek  at  that  point  to  flow 
down  the  said  creek,  in  order  that  it  may 
reach  the  dam  of  defendant  at  tbe  bead  of 
the  Kerlln  ditch."  It  la  also  found  as  con- 
clusion of  law  that  plaintiff  Is  entitled  to 
recover  damages  in  tbe  snm  of  $150  and  costs 
of  suit,  and  la  entiUed  to  an  injunction  per- 
petually enjoining  defendant  from  diverting 
from  said  Sam's  creek,  at  tbe  point  desig- 
nated, "more  than  one-balf  of  the  waters 
flowing  in  said  Sam's  creek  at  said  point, 
and  from  in  any  way  interfering  with  tbe 
said  Trimble  dltcb  and  plalntlfTs  right  to 
tbe  waters  of  Sam's  creek  as  specified  in  fiod- 
Ing  No.  1  and  her  use  thereof."  Judgment 
was  accordingly  entered  in  favor  of  plaintiff. 
Defendant  appeals  from  the  Judgment,  and 
brings  the  record  here  under  the  alternative 
method. 

It  would  greatly  and  unnecessarily  prolong 
this  opinion  to  quote  tbe  evidence.  There 
is  considerable  oonfilct  upon  some  phases  of 
the  case ;  but  a  careful  reading  of  the  record 
satisfies  us  that  tbe  following  statement  of 
tbe  learned  trial  Judge,  taken  from  bis  writ- 
ten opinion  certified  up  to  us,  is  fully  Justi- 
fied.   We  quote: 

"The  evidence  shows  that  tbe  Trimble 
ditch  was  constructed  in  1SS3  by  the  prede- 
cessors in  interest  of  tbe  plaintiff,  and  that 
thereafter  during  every  year  until  1008  tbe 
waters  from  Sam's  creek  were  diverted 
through  It  upon  the  Trimble  place,  and  there 
used  for  domestic  and  irrigating  purposes; 
that  tbe  Kerlln  ditch  was  constructed  prior 
to  the  Trimble  ditch,  and  used  each  year 
thereafter  in  conducting  water  for  irrigating 
and  domestic  purposes  to  and  upon  the  Ker- 
lln place;  that  in  the  spring  of  each  year  a 
dam  was  placed  in  Sam's  creek  at  the  bead 
of  tbe  Trimble  ditch  to  divert  the  water 
into  the  Trimble  dltcb ;  and  that  until  1904 
tbe  waters  of  Sam's  creek  were  diverted 
into  the  Kerlln  ditdi  by  means  of  a  head 
box  placed  In  tbe  spring  of  each  year  at 
tbe  bead  of  tbe  dltcb,  and  connecting  it 
with  the  stream. 

"At  tbe  commencement  of  tbe  year  1904 
both  the  Trimble  and  Kerlln  places  were  be- 
ing cultivated  to  about  tbe  same  extent, 
from  6  to  8  acres  at  each  place;  tbe  crops 
raised  being  of  similar  character,  save  for 
alfalfa,  of  which  there  was  more  in  cnltlva- 
tlon  on  tbe  Trimble  place  than  on  the  Kerlln 
place  at  that  time.  None  of  the  parties  who 
at  this  time  owned  or  occupied  tbe  places 
bad  ever  bad  any  trouble  over  tbe  waters 
of  Sam's  creek,  and  both  had  had,  not- 
withstanding some  crude  and  wasteful  meth- 
ods of  appropriation  and  use,  as  disclosed 
by  tbe  evidence,  an  ample  sufficiency  of  wa- 
ter for  Irrigation  and  domestic  purposes 
upon  both  places. 

"In  tbe  spring  of  1904  one  B.  F.  Russell 
became  tbe  pnrcliaser  of  the  defendant's 
premises,  then  commonly  known  as  the  Kez- 
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fin  place,  and  thereafter,  and  before  trans- 
ferring the  same  to  defendant,  said  Russell 
repaired  the  flumes  and  dam  ^f  the  Eerlln 
ditch,  and  cleared  up,  and  put  under  culti- 
vation, and  prepared  for  irrigation  several 
acres  of  land  additional  to  those  formerly 
cultivated  and  cropped  by  the  owners  and 
occupants  of  the  Kerlln  place,  muCh  of  this 
newly  cultivated  land  being  seeded  with  al- 
falfa; a  crop  which  in  its  early  stages  re- 
quires a  considerable  amount  of  irrigation. 
"During  1905  the  Kerlin  place  was  under 
a  lease  to  one  W.  J.  Henry,  who  personally 
conducted  the  farming  operations  thereon 
from  April  16th  to  November  10th  of  that 
year.  Since  the  expiration  of  the  Henry 
lease  the  defendant  has  owned  and  cnltivat- 
•ed  the  Kerlln  place.  •  •  •  Prior  to  the 
purchase  by  Russell  of  the  Kerlln  place  but 
little  alfalfa  had  been  grown  thereon;  the 
nsual  crops  having  been  grain,  hay,  and  fruit, 
and  garden  vegetables. 

"To  properly  solve  the  matters  in  contro- 
versy between  the  parties  requires  mainly  the 
determination  of  this  question:  To  what  ex- 
tent had  the  waters  of  Sam's  creek  been 
appropriated  and  nsed  by  plaintiff  and  the 
predecessors  of  defendant  at  the  time  of  the 
purchase  of  the  Kerlin  place  In  1904  by  B. 
F.  Russell,  through  whom  defendant  de- 
rails hlB  title,  so  as  to  give  the  parties  to 
this  action  a  fixed  right  to  some  certain  por- 
tion of  the  waters  of  said  stream?  Prior 
to  this  time,  and  for  over  5  years  prior  to 
the  pnrchase  of  the  Kerlln  place  by  Rus- 
sell, the  evidence  shows  an  open,  peaceable, 
notorious  use  of  waters  from  the  stream  up- 
on both  the  Trimble  and  Kerlln  places,  for 
useful  and  legitimate  purposes,  under  claim 
of  right,  and  without  dispute  or  interfer- 
ence. During  this  long  period  of  at  least 
16  years,  all  the  evidence  substantially  shows 
that  the  stream  afforded  sufficient  water  for 
the  irrigation  of  about  the  same  amount  of 
lands  and  crops  on  both  the  Trimble  and 
Kerlln  places.  And  that  there  was  sufficien- 
cy of  water  for  an  Increased  irrigable  acre- 
age in  both  places,  if  properly  conserved,  is 
plainly  evident  from  the  testimony  of  the 
witness  Henry,  who  cultivated  the  Kerlln 
place  after  its  cultivated  acreage  had  been 
increased,  and  character  of  crops  raised 
thereon  changed,  and  who,  by  a  mutual  ar- 
rangement with  the  husband  of  the  plaintilT, 
such  as  neighbors  should  more  often  adopt, 
and  prevent  actions  like  this  from  arising, 
enabled  the  raising  and  harvesting  of  the 
crops  on  both  places  during  1905  without 
loss  or  injury  to  either  party." 

Much  of  the  criticism  of  the  instructions 
rests,  we  think,  upon  a  misconception  of  de- 
fendant's rights:  That  the  capacity  of  his 
ditch  determines  the  extent  of  his  right  to 
the  water. 

[1]  It  is  true  that  defendant's  ditch  was 
first  In  time,  as  was  the  use  of  the  waters  of 
Sam's  creek  by  means  of  thia  ditch.    It  is 


true,  also,  that  the  ditch  had  a  capacity  of 
144  miner's  inches  of  water.  But  priori^  in 
the  use  of  these  waters  and  the  capacity  of 
the  ditch  do  not  necessarily  establish  a  right 
to  144  miner's  inches  of  the  water.  The  size 
of  the  ditch  is  a  factor  in  aid  of  the  inten- 
tion of  the  party  making  the  appropriation 
of  the  woter.  It  is  not,  however,  conclusive. 
The  true  test  is  the  amount  of  water  actual- 
ly used  for  beneficial  purpose.  Section  1411 
of  the  Civil  Code  provides  that  "the  appro- 
priation must  be  for  some  useful  or  benefi- 
cial purpose,  and  when  the  approprlator  or 
his  successor  in  interest  ceases  to  use  it  for 
such  a  purpose,  the  right  ceases." 

[2]  So,  also,  is  it  true  that  the  appropria- 
tor's  right  ia  measured  by  what  he  in  fact 
uses  for  such  a  purpose,  not  what  he  might 
have  used.  If  the  capacity  of  the  ditch  Is 
greater  than  is  necessary  to  Irrigate  the  lands 
of  the  approprlator,  he  will  be  restricted  to 
the  quantity  of  water  needed  for  the  purpos- 
es of  irrigation,  water  stock,  and  domestic 
purposes.  Where  the  purpose  is  the  irriga- 
tion of  land,  he  is  not  confined  to  the  amount 
first  used,  but  is  entitled  to  such  further 
amount  of  water,  within  the  capacity  of  his 
ditch,  as  would  be  required  for  future  im- 
provement of  his  land,  if  the  right  is  other- 
wise kept  up.  But  this  right  to  enlarge  the 
use  may  be  lost  by  nonuser  for  a  long  period 
of  time  and  the  appropriation  of  the  water 
meantime  by  another  approprlator. 

[3]  The  acts  and  conduct  of  the  first  ap- 
proprlator at  the  time  of  his  appropriation, 
his  object  in  making  the  appropriation,  the 
quantity  of  land  capable  of  irrigation,  the  ne- 
cessity for  Irrigation,  together  with  his  actu- 
al appropriation  and  use,  must  be  considered. 
These  and  other  rules  are  well  stated  by  Mr. 
Justice  Hawley  In  Hewitt  v.  Story,  64  Fed. 
610,  12  C.  C.  A.  250,  30  U  R.  A.  265.  (See  the 
many  cases  there  cited.)  Said  the  learned 
judge:  "The  diversion  of  the  water  ripens 
into  a  valid  appropriation  only  where  it  is 
utilized  by  the  appropriation  for  a  benefldai 
use,  and  the  surplus  or  waste  water  of  a 
stream  may  be  appropriated,  subject  to  the 
rights  of  prior  appropriators,  and  such  an  ap- 
propriator  ia  entitled  to  use  all  such  waters; 
that,  In  controversies  between  prior  and  sub- 
sequent appropriators  of  water,  the  question 
generally  is  whether  the  use  and  enjoyment 
of  the  water  for  the  purpose  to  whidi  the 
water  is  applied  by  the  appropriator  have 
been  in  any  manner  impaired  by  the  acta  of 
the  subsequent  appropriator." 

[4]  Applying  these  principles  to  the  case  in 
band,  it  is  quite  apparent  that  the  defendant 
never  did,  either  by  the  acts  of  his  predeces- 
sors In  Interest  or  by  his  own  acts,  acquire  a 
right  to  a  greater  quantity  of  the  waters  of 
Sam's  creek  than  has  been  allowed  him  in 
the  Judgment,  to  wit,  one-half  thereof. 

There  was  evidence  that  the  Trimble  ditch 
was  built  in  1883;  its  head  is  above  the  head 
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ot  defendant's  ditdi  a  short  distance,  and  Its 
use  for  conveying  water  to  the  Trimble  place 
was  well  known  to  the  users  of  water  through 
the  Kerlin  ditch.  The  evidence  was  that  the 
use  made  of  the  water  was  for  domestic  pur- 
poses, and  only  a  few  acres  were  Irrigated, 
and  that  about  an  equal  acreage  was  irrigat- 
ed on  the  two  places,  and  for  like  purposes, 
and  substantially  the  same  Quantity  of  water 
utilized.  This  mutual  use  of  the  water  was 
open,  notorious,  and  under  claim  of  right,  re- 
spectively, by  the  parties  using  the  water, 
and  continued  uninterrupted  for  nearly  20 
years,  and  this  use  was  never  materially  In- 
terfered with  or  seriously  disputed  until  in 
1908,  when  defendant  destroyed  plaintiff's 
dam.  In  speaking  of  the  evidence,  the  learn- 
ed trial  Judge  said:  "The  evidence  la  some- 
what conflicting  as  to  the  amount  of  water 
at  first  taken  from  the  stream  through  either 
the  Kerlin  or  Trimble  ditches,  and,  the  appli- 
ances at  the  head  of  both  ditches  prior  to 
1904  having  been  of  a  crude  and  temporary 
nature,  the  extent  of  the  appropriation  to 
any  reasonable  degree  of  certainty  must  be 
determined  through  a  consideration  of  the 
purposes  for  which  the  water  was  needed, 
the  amount  of  lands  cultivated,  and  the  char- 
acter and  amount  of  crops  raised.  The  pur- 
pose for  which  the  water  Is  and  was  needed 
on  both  places,  their  similar  cropping  and 
cultivation,  tbelr  nearness  in  vicinage,  their 
Uke  want  of  proper  storage  facilities,  the 
nearness  of  the  points  of  appropriation  on 
the  stream,  the  absence  of  any  tributaries  or 
feeders  of  Sam's  creek  reaching  that  stream 
between  the  heads  of  the  respective  ditches, 
tlie  fact  that  the  stream  furnished  sufficient 
water  with  reasonable  use  to  Irrigate  both 
places,  and  the  use  without  conflict  for  a 
long  series  of  years  prior  to  1908,  forces  the 
conclusion  that  each  of  the  users  of  the  wa- 
ter appropriated  the  same  substantially,  to 
an  equal  extent,  and  that  the  rights  to  the 
use  of  the  waters  should  be  fixed  and  deter- 
mined on  that  basis." 

[6]  Attention  Is  called  to  the  fact  that  It 
does  not  appear  that  the  deeds  under  which 
plaintiff  acquired  title  to  her  land  made  any 
reference  to  the  Trimble  ditch  6r  the  water 
of  Sam's  creek.  The  muniments  of  title  were 
not  Introduced  by  either  party;  It  having 
been  stipulated  that  they  were  the  owners, 
respectively,  ot  the  lands  claimed  by  them. 

No  objection  was  made  to  the  evidence  of 
the  use  of  the  Trimble  ditch  and  the  waters 
of  Sam's  creek  as  belonging  to  the  owner  of 
the  Trimble  place.  That  this  ditch  and  wa- 
ter were  used  and  enjoyed  by  the  owner  of 
the  Trimble  place,  and  claimed  as  belonging 
to  It,  very  clearly  appears.  The  grant  of  the 
land  carried  with  it,  by  implication,  this 
ditch  and  the  water  conveyed  through  It  as 
incident  to  the  land.  It  Is  altogether  proba- 
ble that  the  deeds  conveyed  the  "appurte- 
nances" in  terms;  but  whether  they  did  Is 
not  materiaL    It  was  held,  in  Cave  T.  Crafts, 


63  Cal.  135:  "The  word  'appurtenance'  Is  not 
necessary  to  the  conveyance  of  the  easement 
The  general  rule  of  law  is  that,  when  a  par- 
ty grants  a  thing,  he,  by  Implication,  grants 
whatever  is  Incident  to  it  and  necessary  to 
its  beneficial  enjoyment  The  incident  goes 
with  the  principal  thing."  Ruble  Canon,  etc., 
Ass'n  V.  Everett,  154  Cal.  29,  32,  96  Pac.  811; 
Stanislaus  Water  Co.  v.  Bachman,  152  CaL 
716,  724,  83  Pac.  858,  15  L.  E.  A.  (N.  S.)  359. 

[6]  We  do  not  think  defendant's  rlghU 
were  enlarged  or  strengthened  by  the  terms 
used  in  the  deed  to  him  in  1905,  which  pur- 
ported to  convey  the  Kerlin  ditch  and  144 
miner's  Inches  of  the  waters  of  Sam's  creek. 
The  rights  of  plaintiff  had  attached  long 
prior  to  that  date,  and  In  fact  there  was  evi- 
dence that  her  rights  were  not  questioned  at 
that  time.  Defendant's  grantor  could  not 
convey  something  he  did  not  own. 

[7]  Neither  did  the  fact  that  defendant's 
predecessor,  Kerlin,  posted  a  notice  of  his 
claim  to  144  miner's  Inches  of  water  at  the 
head  of  his  ditch  affect  plaintiff's  rights. 
"His  right  is  not  measured  by  the  extent  of 
his  appropriations  as  stated  In  the  notice,  or 
by  the  actual  diversion  from  the  stream,  but 
by  the  extent  to  which  he  applies  the  waters 
for  useful  or  beneficial  purposes."  Hufford 
V.  Dye,  162  Cal.  147, 153, 121  Pac.  400,  403. 

[I]  Finding  21  Is  attacked  as  a  solution  ot 
the  controversy  entirely  without  support  In 
the  evidence.  The  contention  is  that  the 
finding  is  Inconsistent  with  the  theory  ot 
the  original  complaint,  and  Is  based  upon  the 
amendment  thereto.  This  amendment  was 
filed  before  the  trial,  and  became  as  much 
a  part  of  the  complaint  as  if  originally  in- 
corporated in  It  We  do  not  see,  however, 
that,  because  the  parties  both  claimed  a  def- 
inite quantity  of  the  water,  the  court  was 
precluded  from  making  an  equitable  division 
of  It  without  indicating  a  given  number  ot 
miner's  Inches  to  each.  In  view  of  the  fact 
that  the  flow  of  the  stream  varied  greatly  at 
different  seasons  of  the  year,  and  as  there 
was  evidence  that  for  a  long  period  of  time 
the  claimants  to  the  water  had  used  sub- 
stantially the  same  quantity,  and  found  it 
sufficient  for  their  purposes,  It  seems  to  us 
that  the  simplest,  as  well  as  the  most  equi- 
table, method  of  division,  and  the  one  least 
likely  to  give  rise  to  future  trouble,  was  that 
adopted  by  the  court.  By  It  plaintiff  can 
take  no  more  than  one  half  of  the  water  at 
any  stage.  The  other  half  at  all  times  must 
be  allowed  to  pass  to  defendant's  ditch.  It 
is  true  that.  In  most  cases,  it  becomes  the 
duty  of  the  court  to  fix  definitely  the  quanti- 
ty of  water  to  be  taken  or  the  quantity  of 
land  to  be  irrigated  (Watson  v.  Lawson,  135 
Pac.  961,  cited  by  appellant) ;  but  where, 
as  here,  it  is  only  at  the  season  of  the  year 
when  the  water  is  low  that  the  parties  use 
all  of  it  for  beneficial  purposes,  the  quantity 
is  immaterial,  inasmuch  as  there  are  no  oth- 
er dalmanta,  and  as  each  la  allowed  what  he 
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l8  entitled  to,  namely,  one-half.  We  can- 
not see  that  defendant  is  prejudiced  or  in- 
jured in  any  way  by  this  adjustment  of  the 
respectlTe  rights  Involved.  Defendant  rests 
his  contention,  as  he  does  elsewhere,  upon 
the  claim  that  plalntUTs  rights  are  subor- 
dinate to  his,  and  hence  should  have  been  def- 
initely fixed.  But  we  have  seen  that  such 
contention  is  not  borne  out  by  the  evidence. 
There  is  evidence  that  Justifies  the  division 
of  the  water  as  made  by  the  trial  court,  and 
tfiat  as  to  the  jase  of  the  water  the  parties 
stand  npon  an  equal  footing.  The  form  of 
the  judgment  is  therefore  without  objection. 
Harris  v.  Harrison,  93  OaL  676,  680,  29  Pac. 
825. 
The  judgment  is  affirmed. 

We  concur:  HART,  3.;  BURNETT,  J. 


(M  Okl.  643) 

MUSKOOEB  BLKCTEIC  TRAOTION  CO.  v. 
H0WEN8TINB. 

(Supreme  Court  of  Oklahoma.    Jan.  27,  1914.) 

(Syllaiut  by  the  Court.) 

1.  Appbal  ahd  Ebbob  (i  338*)— B«VBBW— Dis- 

MISSAI,. 

'  Where  more  than  six  months  has  interven- 
ed between  the  rendition  of  the  final  order 
■ought  to  be  reviewed  and  the  filing  of  the  pe- 
tition in  error  in  the  Supreme  Court,  ttiis  court 
has  no  jurisdiction  to  review  such  final  order. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  1879-18ffi,  3057;  Dec. 
Dig.  i  838.*] 

2.  Afpxai,  and  Ebbob  ({  346*)  —  Revikw — 
Dismissal. 

Where,  six  months  after  a  final  Judgment 
ia  rendered,  a  second  motion  for  new  trial,  un- 
der section  6036,  Rev.  Laws  1910,  ia  filed  and 
overruled,  the  sole  question  to  be  reviewed  by 
this  court  is  the  ruling  of  the  trial  court  on 
anch  second  motion  for  new  trial,  and,  in  the 
absence  of  error  in  anch  ruling,  the  appeal 
must  l>e  dismissed. 

[Ed.  Note.— For  other  caaes,  aee  Appeal  and 
Error,  Cent  Dig.  f§  1895,  1896;  Dec  Dig.  t 
346.*] 

Error  from  Superior  Court,  Muskogee 
County;   Farrar  L.  McCain,  Judge. 

Action  by  E.  J.  Howenstine  against  the 
Muskogee  Electric  Traction  Company.  Judg- 
ment for  plalutlfC,  and  defendant  brings  er- 
ror.   Dismissed. 

Blakeney  &  Maxey,  of  Muskogee,  for  plain- 
tiff in  error.  Head  &  Daniels,  of  Muskogee, 
for  defendant  in  error. 


LOOFBOURROW,  J.  [1]  On  January  25, 
1913,  final  Judgment  was  rendered  In  the 
al>ove  cause  against  the  plaintiff  In  error, 
to  wtilch  exceptions  were  saved  and  time  al- 
lowed to  perfect  an  appeal ;  on  July  25,  1913, 
the  time  for  filing  petition  In  error  and  case- 


made  in  this  court  expired^  It  has  repeated- 
ly been  held  that,  after  the  expiration  of 
the  time  allowed  by  law  for  perfecting  the 
appeal,  this  court  Is  without  jurisdiction  to 
entertain  the  same.  See  Tishomingo  Elec. 
Co.  V.  Harris.  28  Okl.  10,  113  Pac.  713;  Fair- 
banks-Morse &  Co.  V.  Thurmond  et  al.,  31 
Okl.  612,  122  Paa  167;  Healy  v.  Davis,  32 
Okl.  296,  122  Pac.  157;  State  Savings  Bank 
of  Manchester,  Iowa,  t.  Bedden  et  aL,  134 
Pac.  20. 

[2]  On  July  28,  1913,  plaintiff  In  error  was 
granted  leave  to  file  a  second  motion  for 
new  trlaL  The  fifth  ground  of  the  same  is 
as  follows:  "Because  without  the  fault  of 
the  defendant,  the  party  complaining  herein, 
It  becomes  and  Is  Impossible  to  make  case- 
made  for  appeal  In  said  action." 

Section  5035,  Rev.  Laws  1910,  provides  as 
follows:  "The  application  for  a  new  trial 
must  be  made  at  the  term  the  verdict,  re- 
port or  decision  is  rendered,  and,  except  for 
the  cause  of  newly  discovered  evidence,  ma- 
terial for  the  party  applying,  which  he  could 
not,  with  reasonable  diligence,  have  discov- 
ered and  produced  at  the  trial,  or  impossibil- 
ity of  making  a^  case-made,  ^lall  be  within 
three  days  after  the  verdict  or  decision  was 
rendered,  unless  unavoidably  prevented." 

The  section  above  quoted  Is  the  same  as 
section  4198,  St  Okl.  1893,  except  the  clause 
"or  impossibility  of  making  case-made"  Is 
Inserted  In  the  revised  law.  Supporting  this 
motion  was  the  affidavit  of  counsel,  B,  B. 
Blakeney;  the  substance  of  the  affidavit  be- 
ing as  follows:  That  B.  B.  Blakeney  and  J. 
H.  Maxey  are  law  partners  and  attorneys  for 
the  plaintiff  in  error;  that  they  appeared  for 
and  were  the  attom^s  for  plaintiff  In  er- 
ror In  this  case;  that  from  January,  1913, 
until  two  weeks  preceding  August  4,  1913, 
Mr.  Maxey  was  continuously  out  of  his  law 
office  and  engaged  as  Speaker  of  the  House 
of  Representatives,  and  that  Mr.  Blakeney 
had  been  entirely  attending  to  the  business 
of  plaintiff  in  error,  and  particularly  this 
case;  that  he  served  a  case-made  in  this 
action  upon  the  attorneys  for  defendant  ta 
error  on  May  13,  1913;  that  he  examined 
the  case-made  and  found  it  correct,  except 
one  exhibit  was  omitted  which  he  was  un- 
able to  find ;  that  later  he  concluded  the  ex- 
hibit was  indispensable  to  an  appeal  of  the 
case;  that  he  made  every  effort  to  get  the 
exhibit  from  the  stenographer,  who  stated 
from  time  to  time  that  he  had  mislaid  the 
exhibit  and  thought  he  could  find  It ;  on  the 
21st  day  of  July  the  stenographer  Informed 
him  that  he  had  found  the  exhibit,  but  coun- 
sel was  engaged  in  the  trial  of  a  case  and 
told  him  he  would  get  it;  that  he  proceeded 
with  the  trial  of  the  case  in  which  he  was 
then  engaged,  at  which  time  he  received  a 
telegram  from  his  wife  in  Wlnslow,  Ark., 
stating  that  one  of  his  children  was  very  sick 
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and  he  would  hare  to  come;  that  he  flnished 
the  trial  of  the  case  In  which  he  was  then 
engaged  and  left  Muskogee;  that  In  the 
hurry  and  excitement  Incident  to  finishing 
the  trial  of  the  case  and  arranging  the 
trip  to  Arkansas  he  overlooked  taking 
the  exhibit,  and  his  attention  was  not 
called  to  It  unUl  the  2Tth  day  of  July, 
when  he  returned  to  Muskogee  and  filed  this 
motion.  In  addition  to  this  affidavit  the 
trial  court  heard  the  testimony  of  Mr. 
Blakeney  and  of  Mr.  Williams,  reporter  for 
the  superior  court  of  Muskogee;  the  latter 
testifying'  as  follows:  "Q.  Did  you  ever  tell 
Mr.  Blakeney  it  (the  exhibit)  had  been  mis- 
placed or  lost?  A.  I  have  no  recollection  of 
telling  him  that  It  might  have  been  that 
daring  the  trial  of  some  case  I  told  him  1 
would  get  it  for  him,  but  the  circumstances 
would  be  ^gainst  that,  because  I  knew  where 
the  plat  was  from  the  time  it  was  turned 
over  in  my  possession,  and  I  have  no  recollec- 
tion of  having  made  that  statement  Q. 
Could  he  have  obtained  it  from  you  any 
time  he  had  asked  for  it?  A.  Tes,  it  he  had 
come  to  me  at  the  time;  he  may  have  asked 
me  for  it  during  the  trial  of  a  case  and  may- 
be I  didn't  have  time  to  put  my  hands  on 
it  at  that  time,  but  as  he  suggested,  I  don't 
think  I  ever  told  him  that  it  was  misplaced. 
Q.  Could  he  have  obtained  it  any  time  he 
called  at  your  ofiSce  and  asked  for  it?  A. 
Yes,  provided  I  was  not  engaged  in  the  trial 
of  a  case."  At  the  close  of  this  testimony 
the  court  overruled  the  second  motion  for 
n  new  trial,  to  which  ruling  the  plaintiff  in 
error  excepted,  and  the  time  to  make  and 
serve  a  case-made  was  extended  a  period  of 
four  days;  defendant  in  error  was  given 
three  days  after  service  of  same  to  suggest 
amendments.  Petition  in  error  and  case- 
made  was  filed  in  this  court  on  August  6, 
1913. 

The  question  of  the  Impossibility  of  mak- 
ing the  case-made  was  one  of  fact  to  be  de- 
termined by  the  trial  court  and  that  court, 
after  hearing  the  evidence  in  support  of  the 
motion  and  being  fully  advised  in  the  prem- 
ises, found  against  plaintiff  in  error,  and  we 
think  the  testimony  fully  supports  such  find- 
ing. The  filing  of  the  second  motion  for  a 
new  trial  did  not  toll  the  six  months'  stat- 
ute of  limitations,  and  the  time  for  appeal 
having  expired,  the  second  motion  for  new 
trial  being  properly  overruled,  the  trial  court 
was  without  power  to  grant  an  extension 
after  the  time  had  expired  for  filing  the 
appeal.  See  Mutual  Trust  Co.  et  al.  v.  Far- 
mers' Loan  &  Security  Co.,  27  OkL  414,  112 
Pac.  967;  Maddox  v.  Drake,  27  OU.  418,  112 
Pac.  969;  LAthim  v.  Schlack,  27  Okl.  522, 
112  Pac.  968. 

The  appeal  is  therefore  dismissed.  All 
the  Justices  concur. 


(40  Okl.  2JT) 

In  re  INTRASTATE  EXPRESS  KATES. 

(Supreme  Court  of   Oklahoma.     Oct  7,  1913. 
On  Rehearing,  Jan.  13,  1914.) 

fSyllabnt  iv  the  Court.) 

1.  CaBBIEKS     (I     18*)--C0KF0BATI0n     COMMS- 

8I0N— Fixing  of  Rate»— Vauditt  of  Ob- 
deb— Re  vmw. 

Tbe  Corporation  Gommission  In  fixing  rates, 
charges,  clasaifications  of  traffic,  and  rules  and 
regulations  to  be  observed  on  intrastate  business 
by  the  ezi>reB8  companies  doing  business  in  this 
state,  having  heard  evidence  not  only  on  the 
"adequate  return  on  investment"  theory,  where- 
in evidence  was  received  for  the  purpose  of 
proving  the  value  of  the  property  devoted  to 
the  public  service  in  intrastate  business  and 
the  revenue  derived  therefrom  and  expenses 
thereon,  and  also  on  the  "comparison  of  rate" 
theory,  and  the  great  weight  of  evidence  con- 
tained in  the  record  on  the  "comparison  of  rate" 
theory  sustains  the  order  of  the  Commission, 
and  that  in  the  record  on  the  "adequate  income" 
theory  not  being  so  satisfactory  and  conclnsive 
as  to  overcome  tbe  presumption  that  the  order 
was  prima  facie  Just  and  reasonable,  as  sup- 
ported by  tbe  proof  on  the  "comparison  of  rate" 
theory,  held,  that  on  review  here  the  oidei 
of  the  Gommission  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II  13.  lfr-18,  20,  24;  Dec.  Dig.  f 
18.*] 

(Additional  /STyHatw  by  Bditorial  Staff.) 
On  Rehearfng. 

2.  Cabbiebs   (I   18*>— CoBPOBATioN   Comas- 
sioN— Obdeb  Fixino  Rate&— Review. 

An  order  of  the  Corporation  Commission 
fixing  express  rates  will  not  be  disturbed  on 
review  by  the  Supreme  Court,  where  there  was 
evidence  before  the  Commission  to  sustain  the 
order,  and  there  is  no  evidence  in  the  record 
to  overcome  and  destroy  such  supporting  evi- 
dence ;  the  order  of  the  Commission  being  con- 
sidered on  review  as  prima  facie  reasonable  and 
just  when  sustained  by  any  evidence. 

TEd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  18.  lfr-18,  20,  24;  Dec.  Dig.  f 
la*] 

Appeal  from  tbe  State  Oorporatlon  Com- 
mission. 

In  the  matter  of  the  Intrastate  Iixpresa 
Rates.  Appeal  from  an  order  of  the  Cor- 
poration Commission.    Modified  and  affirmed. 

Cottlngbam  &  Bledsoe,  of  Oklahoma  City, 
C.  W.  Stockton,  Frank  H.  Piatt,  and  T.  B. 
Harrison,  all  of  New  Tork  City,  and  J.  Lb 
Mlnnis,  of  St  Louis,  Mo.,  for  appellants. 
Chas.  West,  Atty.  Gen.,  Chas.  L.  Moore,  Asat. 
Atty.  Oen.,  and  B.  C  Patton,  of  Oklahoma 
City,  for  appellee. 

WILLIAMS,  J.  [1]  On  Jane  11. 1909.  tb» 
Corporation  Commission  made  an  order  to 
become  effective  on  August  1,  1909,  directed 
to  the  Wells  Fargo  &  Co.,  Adams  Elxpress 
Company,  Pacific  Express  Company,  and 
United  States  Express  Company,  prescribing 
certain  rules,  regulations,  dasstflcations,  and 
rates  to  be  observed  and  charged  by  said 
companies  within  the  state.  Prior  to  the  en- 
tering of  said  order,  notice  had  been  glvoi 


*For  otbw  CUM  na  soma  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Kay-No.  Sarlas  *  Bap'r  Indazaa 
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and  appearance  made  and  varions  obJectlonB 
interposed  against  the  same. 

On  December  13,  1009,  tbe  supersedeas  was 
granted  by  the  Corporation  Commission,  and 
on  the  same  date  tbe  appeal  of  appellants 
froni  said  order  was  commenced  in  this  court. 
On  December  30,  1909,  leave  was  obtained  to 
have  certain  portions  of  tbe  record  printed. 
On  May  12,  1010,  sucb  printed  records  were 
filed  In  this  court,  and  the  appellants  allowed 
60  days  in  which  to  prepare  and  file  briefs, 
and  the  appellee  60  days  to  prepare  and  file 
briefs  after  the  expiration  of  the  time  grant- 
ed to  appellants.  Appellants  filed  a  motion 
to  have  the  cause  remanded  to  the  Commis- 
sion for  further  hearing.  The  motion  not  be- 
ing resisted  by  tbe  Attorney  General,  tbe 
same  was  sustained.  On  October  25,  1011, 
the  cause  was  set  for  hearing  in  this  court. 
On  October  6,  1911,  the  cause  not  being  prop- 
erly at  issue,  the  same  was  stricken  from  the 
regular  assignment.  On  December  19,  1911, 
additional  time  was  allowed  both  the  appel- 
lants and  the  appellee  In  which  to  file  briefs. 
On  December  29,  1911,  additional  evidence 
taken  before  the  Corporation  Commission 
was  filed  In  this  court  On  March  13,  1913, 
the  cause  was  set  for  submissioa  On  April 
8,  1913,  tbe  cause  was  argued  orally  and 
submitted.  On  May  13,  1913,  tbe  cause 
was  again  remanded  to  the  Corporation 
Commission,  In  order  that  certain  tables  of 
rates  in  force  in  other  states  might  be  in- 
corporated in  the  record.  On  May  31,  1913, 
additional  evidence,  including  the  said  tables 
of  rates  in  force  in  other  states,  as  cer- 
tified by  the  Commission,  were  filed  In  this 
court  The  appeal  Is  now  properly  before 
us  for  final  determination. 

On  July  26,  1911,  the  Corporation  Commis- 
sion, after  sold  cause  had  been  remanded  to 
it  for  further  bearing,  made  additional  find- 
ings of  fact  and  recommendations,  said  or- 
der being  in  luec  verba: 

"Order  No.  863.  Proposed  Order  No.  40. 
In  re  Proposed  Order  to  All  Express  Com- 
panies Doing  Business  in  Oklahoma,  to  Es- 
tablish ExprecB  Rates.  Findings  of  Fact  and 
Recommendations.    Rehearing. 

"This  case  was  remanded  by  the  Supreme 
Court  with  instructions  to  the  Commission 
to  take  additional  evidence  and  ascertain  by 
actual  operations  of  the  express  companies 
tbe  percentage  of  reduction  caused  by  the 
rate  promulgated  by  the  Commission  as  com- 
pared with  the  rates  now  in  force  by  tbe  ex- 
press companies  in  Oklahoma.  Also  to  take 
such  additional  evidence  as  may  be  pertinent 
The  \ast  requirement  of  the  court  was  so 
general  tliat  in  order  to  comply  with  the 
same,  the  express  companies  were  given  op- 
portunity to  introduce  any  additional  testi- 
mony they  deemed  proper. 

"After  various  consultations  as  to  a  time 
when  the  express  oflldals  could  come  from 
New  York,  the  case  was  finally  set  for  bear- 
ing and  again  continued  upon  the  Inability 
of  the  express  officials  to  be  present 


"Upon  the  hearing,  tbe  testimony  of  tbe 
express  companies  was  based  upon  reports 
made  to  tbe  Commission,  which  purported  to 
show  the  rates  actually  charged  and  the 
rates  that  would  have  been  collected  If  tbe 
Commission's  rates  had  been  in  force,  and 
from  this  each  express  company  made  their 
estimate  of  tbe  redaction  Imposed  by  tbe 
Commission's  rates. 

"Upon  investigation  of  these  reports,  the 
Commission  found  that  they  were  wholly  in- 
accurate. Some  companies  had  filed  the  re- 
ports of  the  forwarding  agent  which  con- 
tained so  many  overcharges  and  irregulari- 
ties that  the  percentage  of  reduction  shown 
by  these  reports  was  In  excess  of  the  actual 
reduction.  It  was  then  agreed  that  an  actual 
test  should  be  made  for  one  week  in  Octo- 
ber and  one  week  in  November  by  the  United 
States  Express  Company,  which  is  now  do- 
ing a  very  large  business  in  Oklahoma.  The 
test  for  November  after  it  was  completed 
and  ready  for  shipment  was  destroyed  by 
fire  in  the  ofiictf  of  the  company  in  New  Jer- 
sey, hence  we  only  have  one  week  which  was 
complied  by  the  express  company.  This 
shows  a  reduction  of  23^  per  cent  Instead  of 
from  27  to  30  per  cent  as  shown  by  the  evi- 
dence and  exhibits  introduced.  Tbe  Ameri- 
can Express  Company,  which  formerly  charg- 
ed the  highest  local  rate,  and  the  United 
States  Express  Company  filed  exhibits,  which 
purport  to  show  a  loss  would  have  been  sus- 
tained had  their  business  been  done  on  the 
rate  the  Commission  prescribed.  We  need 
consider  these  exhibits  no  further  than  to 
explain  the  basis  upon  which  the  calcula- 
tions were  made. 

"Exhibit  1,  rehearing,  filed  by  the  Ameri- 
can Express  Company  shows  gross  state  earn- 
ings |i83,585.67,  which  is  16  per  cent  of  the 
total  ^mings  on  state  and  interstate  busi- 
ness in  Oklahoma.  Earnings  on  interstate 
business  apportioned  to  Oklahoma  $437,289.- 
98,  or  84.99  per  cent  of  the  total  business 
boOi  state  and  Interstate.  They  find  that  the 
total  terminal  expense  accruing  within  the 
state  of  Oklahoma,  both  state  and  interstate 
according  to  this  exhibit  was  $76,970.52. 
The  terminal  expense  accruing  to  the  inter- 
state business  outside  of  Oklahoma  was  $84,- 
295.11.  Each  Interstate  transaction  has  two 
terminal  expenses ;  one  within  the  state  and 
one  without  The  terminal  expense  out  of 
Oklahoma  was,  according  to  this  exhibit  $7,- 
324.59  more  than  both  the  terminal  expense 
on  the  same  business  in  Oklahoma  and  of  the 
terminal  expense  on  the  state  business.  They 
find  that  tbe  terminal  expense  on  all  busi- 
ness outside  of  Oklahoma,  both  state  and  in- 
terstate, as  there  is  no  segregation  made  in 
their  books  between  Interstate  business  and 
tbe  local  business  in  other  states,  was  29.43 
per  cent.  From  this  per  cent  they  deduct 
11.87  per  cent,  which  is  termed  the  ratio  of 
terminal  exiienae  in  Oklahoma,  which  leaves 
17.66  per  cent,  which  they  say  is  the  ratio  of 
terminal  expenses  to  gross  proceeds  outside  of 
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OUahoma,  wiilcb  Is  ascertained  by  taking 
1&56  per  cent,  of  $180,041JS1.  This  was  the 
process  by  which  they  found  that  the  termi- 
nal expense  oatslde  of  Oklahoma  was  $7324.- 
OB  more,  than  both  the  state  and  Interstate 
tennlnal  expense  within  Oklahoma. 

"They  then  add  the  terminal  expense  in 
Oklahoma,  both  state  and  interstate,  which 
was  ^6,970.52,  to  what  they  find  to  be  the 
terminal  expense  ontslde  of  Oklahoma,  $84.- 
296.11,  makes  a  total  terminal  expense  on  all 
bnslneaB  done  which  bad  its  origin  or  des- 
tination In  Oklahoma,  or  both,  or  $161,265.63. 
Hiey  then  find  that  the  revenue  accruing  on 
Oklahoma  state  business  was  15.01  per  cent. 
of  the  total  business.  They  find  that  Okla- 
homa should  pay  16.01  per  cent  of  the  total 
$161,265.63,  which  would  make  the  terminal 
expense  on  Oklahoma  business  $24,205.97. 
$24,206.97  Is  28.31  per  cent  of  the  gross 
proceeds  on  Oklahoma  state  bustnesa  This 
process  of  eTOlntion,  by  series  of  percentages 
by  whidi  thej  charge  Oklahoma  state  basi- 
ness  with  28.31  per  cent  of  the  total  gross 
business,  is  wholly  unreliable  and  fallacious. 
Why  should  Oklahoma  intrastate  budness  be 
charged  with  outside  terminal  expense  of 
interstate? 

"In  the  former  hearing  of  this  case,  ter- 
mimfl  exi)ense8  were  gone  into  very  fully  and 
are  explained  in  the  opinion  of  the  Commis- 
sion. At  all  commission  oflices  where  no 
wagon  service  is  maintained,  the  agent  re- 
ceives 10  per  cent  In  and  out  which  would 
be  equivalent  to  20  per  cent  of  gross  pro- 
ceeds, including  the  salaried  officers  and  com- 
mission officers.  The  total  tennlnal  expense 
In  Oklahoma  would  average  not  to  exceed  22 
to  23  per  cent  of  the  gross  proceeds. 

"The  next  item  on  the  exhibit  is  general 
expenses^  They  ascertain  the  general  ex- 
poises  chargeable  to  Oklahoma  by  taking 
16.81  per  cent  of  the  gross  revenue,  which 
they  find  to  be  $14,251.19.  They  do  not  ex- 
plain how  they  ascertain  the  16.81  per  cent 
wUcb  they  used  to  make  this  deduction.  On 
page  40  of  the  annual  report  under  item  No. 
5,  the  general  expense  is  7.95  per  cent  of  the 
operating  expense.  This  means  aU  operat- 
ing'expenses  less  the  amount  paid  the  rail- 
roads. 

"We  wtU  carry  out  the  deductions  accord- 
ing to  the  rule  used  by  the  courts  in  ascer- 
taining the  cost  apportioned  to  each  business 
on  a  revenue  basis.  In  the  exhibit  they  give 
the  total  Interstate  earnings  $480,041.51.  The 
business  upon  which  thlp  amount  was  collect- 
ed only  had  one  terminal  In  Oklahoma,  that 
is,  it  either  originated  or  was  delivered  in 
Oklahoma.  The  total  earnings  collected  on 
Oklahoma  business  were  $84,778.05.  Busi- 
.  ness  that  earned  this  amount  had  two  ter- 
minals in  the  state  of  Oklahoma.  In  order 
to  put  the  state  earnings  on  the  same  bas- 
is as  to  terminals'  expense  as  interstate 
earnings,  it  is  necessary  to  double  the  state 
earnings,  which  would  be  when  doubled  $169,- 
666aa   This  added  to  the  interstate  earnings 


make  a  total  of  $849,597.61  on  a  basis  of  one 
terminal  in  the  state,  the  state  business  la 
2&1  per  coit  of  the-total  in  the  state.  The 
total  terminal  expense  in  Oklahoma  shown  by 
this  exhibit  was  $76,970iS2.  Twenty-six  per 
cent  of  this  amount  would  give  the  terminal 
expense  api>ortloned  in  Oklahoma,  which  is 
$20,089.30.  The  terminal  expense  cares  for 
all  expense  incurred  at  the  point  of  origin 
or  destination,  Indndlng  office  supplies  and 
rents,  the  keeping  of  tiie  horses  in  stables, 
wagons,  and  every  expense  whatever  of  this 
character.  The  other  expenses  In  Oklahoma 
are  not  given  the  same  as  terminal  expense, 
and  to  ascertain  the  same  it  is  necessary  to 
take  the  per  coit  that  the  average  exi>en8e  of 
the  entire  system  sustained  to  the  gross  rev- 
enue, as  we  have  only  the  gross  revenue  and 
perc«itage  of  general  expenses.  The  classlfl- 
cadon  of  expense  accounts  is  divided  into 
four:  First  maintenance;  second,  traffic  ex- 
I>en6e;  third,  transportation  expenses;  fourth, 
general  expense.  Each  of  the  four  heads  is 
again  divided  into  subaccounts,  a  copy  of 
which  will  be  transmitted  with  the  record  in 
this  case. 

TTnder  malntoiance,  other  than  what  is 
already  included  in  the  terminal  expense, 
should  be  transportation  equipment  .14  per 
cent ;  under  traffic  expense,  superintendents, 
.60  per  o«>t ;  advertising,  .13  per  cent ;  sta- 
tionery and  printing,  .19  per  cent;  under 
transportation,  superintendents,  6.19  per 
cent;  train  employes,  7.19  per  cent;  train 
supplies,  .29  per  cent ;  stationery  and  print- 
ing, 1.93  per  cent;  loss  and  damage,  3.85 
per  cent ;  damage  to  persons,  .04  per  cent ; 
injury  to  persons,  .18  per  cent ;  general  ex- 
pense,  7.45  per  cent  This  makes  a  total  of 
27.27  per  cent  of  the  total  operating  expense 
other  than  amount  paid  the  railroads,  or  this 
is  equlval«it  to  23^  per  cmt  of  the  gross 
revenue  after  deducting  the  amount  paid  for 
train  privileges.  The  train  privileges  aa 
shown  In  this  exhibit  amount  to  $41,774.60, 
which  leaves  $43,503.45  as  gross  revenue  after 
train  privileges  are  paid.  23.52  per  cent  of 
this  amount  Is  equal  to  $10,233.01.  Hence  we 
have  the  following: 

Gross  revenue  tor  the  state  of  Oklahoma. .  IM.TTS  (S 

Railroad    transportation    f41,n4  <0 

Tennlnal  expense  10,0SS  M 

All  other  expense 10.233  01     T1,S9C  U 

Net  revenue   tU,I81  Ot 

"A  complete  discussion  of  this  terminal 
expense  will  be  found  in  the  last  column  at 
the  bottom  of  page  5  and  continues  on  the 
first  column  of  page  6  of  Commission's  former 
opinion  In  this  case,  and  the  apportionment 
of  the  terminal  expense  above  made  verified 
the  findings  there  referred  to  by  the  Inter- 
state Commerce  Commission. 

'TPhe  amount  of  terminal  expense  appor- 
tioned to  Oklahoma  is  about  28^  per  cent  ot 
the  gross  proceeds.  The  Commission's  find- 
ings were  from  22  to  24  per  cent  of  the 
gross  proceeds.  The  amount  of  property  owa- 
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«d  In  (Hdaboma  by  the  American  Express 
Company  according  to  its  own  statement  is 
$17,334.81.  Thiei  statement  is  found  on  page 
6S-A  Annual  Report,  a  copy  of  wliich  will  be 
transmitted  with  the  record.  If  tliis  property 
is  to  be  divided  upon  the  basis  of  the  ter- 
minal expense  in  the  state,  the  state  should 
be  charged  with  26.1  per  cent  of  the  same, 
which  is  $4,624.37.  The  net  earnings  as 
shown  above,  $13,181.14,  are  equivalent  to 
290  per  cent  on  the  capital  actually  devoted 
to  the  Oklahoma  business. 

"The  United  States  Express  Company  has 
filed  an  exhibit  which  is  a  copy  of  the  re- 
port filed  with  the  Corporation  Commission 
with  deductions  made  therefrom  according 
to  the  ideas  of  the  express  Company.  A  final 
summary  of  these  deductions,  which  is  shown 
in  exhibit  1  on  the  last  page  of  the  exhibit. 
Is  as  follows: 

Total  Interstate  earnings tlM,147  O 

Amount  jwld  rail  roads  6S%....  (146,931  10 

Total   terminal   expense 86,676  84 

MalilteDaace  U6%  8,098  81 

Traffic  azpeaae  .79%.. Z^Hl  4T 

General      tranaportatloa      m- 

pense  7.4%  U,7S8  tt 

General  expenses  2.S>% 6,918  U 

Orosa  earnings  tax  8% 8,014  B    188,41811 

t    «,871  46 
or  8.34% 

"The  United  States  Express  Compauy  has 
three  classes  of  offices  in  the  state  of  Okla- 
boma:  First,  where  the  officers  are  on  sal- 
aries; second,  where  a  commission  is  paid 
and  also  an  additional  expense  for  delivery 
wagon,  or  something  of  the  kind;  and  third, 
strictly  commission  offices.  At  commission 
offices  the  agent  for  forwarding  and  receiv- 
ing expressages  is  usually  paid  10  per  cent, 
on  the  gross  receipts  in  and  out  bound  busi- 
ness. Some  companies  do  not  allow  the  agent 
any  commission  on  business  received  where 
the  charges  were  paid. 

"The  gross  receipts  for  state  business  at 
these  commission  offices  were:  Inbound,  $94,- 
945.06;  outbound,  $56,934.56 ;  total,  $151,879. 
73.  Ten  per  cent  of  this  amount  represents 
the  total  terminal  charge  on  state  business 
at  commission  offices,  which  was  $15,187.97. 
The  total  state  business  at  commission  offices 
where  an  additional  expense  was  paid  other 
than  the  agent's  commission  was:  Inbound, 
$41,653.42;  outbound,  $22,262.68;  total  $63,- 
806.10.  Ten  per  cent  of  this  amount  would 
be  $6,380.61.  According  to  the  deductions 
made  by  express  companies,  there  should  be 
added  to  this  amount  $2,266.03  as  Oklahoma's 
pro  rata  of  this  extra  expense.  This  would 
make  a  total  for  this  item  of  $8,646.64. 

"The  total  gross  receipts  of  both  state  and 
interstate  business  at  salary  offices  are  $754,- 
987.39,  and  the  total  expense  at  salary  of- 
fices, according  to  Exhibit  1 112,'  was  $118,- 
449.07,  or  approximately  15  per  cent  of  the 
gross  proceeds.  The  total  intrastate  gross 
receipts  at  salary  offices  doubled  were  $317,- 
7O0.4S.  This  las»  amount  la  not  the  coUec- 
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tlona  at  salary  offices,  but  is  in  the  in  and 
out  bound  business;  cash  collections  only  be- 
ing half  the  amount  All  state  business  has 
two  terminals  within  the  state.  This  de- 
ducted from  the  total  business,  both  state 
and  interstate,  would  leave  $436,277.94  as  the 
gross  amount  of  interstate  business  that  was 
destined  to  or  originated  in  Oklahoma-  and 
only  takes  into  consideration  one  terminal 
for  every  interstate  shipment  Dividing  the 
terminal  expense  upon  ttie  basis  of  the  busi- 
ness done  the  same  as  they  do  at  the  com- 
mission offices,  the  state  business  should  be 
cliarged  with  41%  per  cent  of  the  total  ter- 
minal expense  and  the  interstate  bnstness 
should  be  charged  with  68V6  per  cent  of  the 
total  expense.  This  makes  the  terminal  ex- 
pense at  salary  offices  on  state  business  $40^- 
589.75. 

"The  next  item  of  expense  is  maintenance 
1.16  per  cent  of  the  total  expense  of  the 
system,  which,  according  to  the  deductions 
made  by  the  company,  Gtiarges  Oklalioma 
business  with  $8,098.91.  All  the  maintenance 
expense  chargeable  to  Oklahoma  In  this  item 
has  already  been  cared  for  in  the  special  de- 
ductions made  for  terminal  expenses  except 
.07  per  cent  which  items  are  as  follows: 

Ualntanaace     of     bolMlngs,     llztnres,     and 

grounds    Jl% 

Office  equipment  Jl 

Horses    ;..  JS 

Vehicles,  repairs Jtt 

Stable   equipment JO 

Transportation  equipment  > JVI 

"The  above  added  makes  the  1.16  per  cent 
used  in  this  exhibit  whereas  only  .07  per 
cent  is  properly  chargeable. 

"The  next  Item,  traffic  expense,  .79  i>er 
cent    This  item  Includes: 

Superintendents    11% 

Outside    agencies J7 

Advertising .08 

Traffic  aaaoctatlons  .06 

Stationery  and  printing ..28 

"The  item  of  outside  agencies  has  nothing 
whatever  to  do  with  state  business.  These 
are  agencies  that  are  maintained  in  towns 
where  this  express  company  does  not  op- 
erate, such  as  Canada,  Ehagland,  or  Mexico. 
Traffic  associations,  which  is  .06  per  cent 
should  be  deducted.  This  leaves  .46  per  cent 
under  this  item  properly  chargeable. 

"The  next  item  is  general  transportation 
expense,  7.4  per  cent  which  is  a  proper  charge 
against  Oklahoma  business. 

"The  next  item  is  general  expense,  2.69 
per  cent  This  makes  a  total  of  10JS2  p«r 
cent,  items  as  follows: 

Maintenance  Jn% 

Traffic 46 

Transportation ■.  7.40 

Oaneral  expanse  848. 

ToUl    .10.62%  or  tt8,m« 

"10.50  per  cent  operating  expense.  Operat- 
ing expense  of  entire  system  \b  95  per  cent 
of  gross  revenue.    Hence  10JS2  par  cent  te- 
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duced  to  baedfl  of  gross  revenue  is  eanal  to 
10.6  per  cent  of  gross  revenua  This  makes 
a  total  of  all  expenses  $89,018^,  other  than 
the  amount  paid  to  railroads,  which  accord- 
ing to  the  express  companies*  estimate  is  55 
per  cent  of  the  gross  proceeds,  or  $146,931.- 
20,  or  total  expense  of  $245,941.43. 

"The  express  company  has  charged  an  item 
of  $8,014.28,  which  is  3  per  cent  of  the  gross 
earnings  for  taxes.  This  item  was  not  paid 
for  the  year  1911  and  has  been  held  nncon- 
stltutlonal  by  the  conrts.  It  is  not  a  proper 
charge  in  making  an  estimate  of  the  net  earn- 
ings In  this  case  for  future  guidance. 

"The  gross  receipts  of  state  business  as 
glren  by  the  express  comi>anles  is  $207,147.- 
68.  To  this  should  be  added  41%  per  cent 
of  the  receipts  from  money  orders,  etc.,  at 
salary  oflSces  $6,254.23,  which  is  $2,605.92, 
making  a  total  of  $289,753JS5.  From  which, 
deducting  the  expense  above  mentioned,  $245,- 
949.43.  leaves  a  net  income  of  $23,804.12. 

"In  this  case  as  in  the  American  Express 
Company,  where  it  served  the  purpose  best 
the  express  company  used  the  percentage  of 
gross  revenue  of  entire  system  and  In  other 
places,  commissions.  Should  a  certain  per- 
centage of  the  gross  revenue  theory  be  ap- 
plied throughout  the  entire  deduction  it 
would  give  approximately  the  above  result 

"The  terminal  expense  in  large  cities  is 
higher  than  what  is  known  as  the  small  town 
terminal  expense,  yet  the  entire  terminal  ex- 
pense of  the  express  business  in  Oklahoma 
City  can  be  handled  by  contract  at  12^  per 
cent  of  in  and  out  business.  However,  we 
are  not  making  our  deductions  in  this  case 
on  that  basis.  We  have  gone  Into  the  analy- 
sis of  the  figures  in  these  exhibits  somewhat 
in  detail,  and  the  deductions  we  have  made 
based  upon  the  figures  In  this  record  are  as 
nearly  accurate  as  can  be  made. 

"It  Is  true  all  of  the  elements  necessary 
for  a  complete  demonstration  of  each  charac- 
ter of  expense  is  not  shown,  and  we  have  to 
deal  with  the  figures  as  presented  in  the  rec- 
ord, and  those  referred  to  in  the  record  In 
the  annual  report 

"The  Wells  Fargo  business  in  Oklahoma 
was  analyzed  as  shown  by  WUmering  Exhibit 
No.  1.  Strictly  interstate  revenue,  $263,216.- 
01,  after  deducting  the  expenses  as  shown  In 
this  exhibit  leaves  net  balance  of  $8,868.81, 
which  according  to  the  exhibits  is  75.1  per 
cent  of  the  value  of  the  property  assigned 
to  intrastate  business.  These  deductions 
were  made  as  shown  in  that  exhibit  strictly 
on  the  revenue  theory,  and  on  the  Commis- 
sion's rates.  We  have  complied  comparative 
statement  of  express  rates  taken  from  the 
official  and  lawfully  filed  tariffs  and  which 
have  recently  been  Introduced  in  evidence 
before  the  Interstate  Commerce  Commission 
in  an  express  case  heard  in  Boston.  The 
ftrat  statement  shows  the  standard  rates  em- 
ployed by  the  express  companies,  also  the 
rates  in  Alabama,  Arkansas,  Florida,  Georgia. 


Bllchigan,  Mississippi,  Ulssourl,  Nebraska, 
South  Carolina,  Texas,  and  Virginia.  Also 
the  rates  that  were  promulgated  by  the  Com- 
missions of  the  state  of  Illinois,  Iowa,  Klnn- 
eeota,  Oklahoma,  and  South  Dakota,  which 
have  been  appealed  or  in  litigation. 

"It  will  be  observed  that  the  rates  appeal- 
ed from  in  tills  case  are  hi^er  than  the 
rates  appealed  from  in  South  Dakota,  Minne- 
sota, Iowa,  and  Illlnoia.  They  are  higher 
than  rates  that  are  now  charged  in  Virginia, 
and  approximately  the  same  as  the  present 
rates  in  Texas.  They  are  higher  than  rates 
In  South  Carolina,  Nebraska,  Missouri,  Mis- 
sissippi, Michigan,  Georgia,  Florida,  and  Ala- 
bama and  higher  than  they  are  in  New  York 
or  rates  established  by  the  express  compa- 
nies. 

"Statement  No.  2  is  an  illustration  of  the 
graduate,  the  per  cent  it  proportion  of  the 
rate  per  100  pounds  that  should  be  charg- 
ed for  shipments,  weighing  one  pound,  five 
pounds,  eta 

"When  Oklahoma  Is  compared  with  the 
other  states,  it  will  be  observed  that  our 
graduate  which  has  been  seriously  objected 
to  and  contested  in  this  case  is  approximate- 
ly the  same  as  the  other  states.  Heading, 
'Stand'  means  standard  scale  commonly  used 
by  the  express  comiuuiles  throughout  the 
United  States.  However,  a  different  grad- 
uate Is  Imposed  in  Oklahoma,  Arkansas,  and 
Kansas. 

"Statement  No.  8  shows  the  per  cent  of 
100  pounds  charge  that  Is  contained  in  our 
graduate  for  less  than  100  pounds.  This  is 
only  a  verification  of  the  last  statement  above 
mentioned. 

"Statement  No.  4  is  a  comparison  of  the 
express  rates  in  the  United  States  with  those 
in  England.  In  England  they  have  no  ex- 
press companies,  but  all  express  busineiM  is 
done  by  the  railroads  direct  It  will  be  ob- 
served that  the  charges  in  England  as  a  role 
range  from  40  to  50  per  cent  of  the  charges 
for  freight  transportation  In  Oklahoma. 

"Statement  No.  5  is  a  comparison  of  the 
express  rates  with  first-class  freight  rates  in 
the  states  mentioned.  This  also  shows  that 
the  proposed  Oklahoma  rates  are  above  the 
average  of  the  twenty  states  named.  For 
distance  of  6  miles  some  of  the  states  have 
a  mnch  higher  per  cent  than  the  Oklahoma 
rates,  but  as  the  distance  increases  the  Ok- 
lahoma per  cent  is  considerably  more  than 
the  average  of  the  twenty  states. 

"It  should  be  remembered  that  the  flgnres 
used  in  the  above  statement  are  not  the  rates 
now  being  charged  by  the  express  companies 
In  Oklahoma,  but  the  Commission  rates  and 
the  rates  now  being  charged  according  to 
the  showing  is  20  to  23^  per  cent  greater 
than  those  in  the  exhibit  .The  express  rates 
now  in  force  in  Oklahoma  would  average  ap- 
proximately 20  per  cent  higher  than  tiae 
rates  throughout  the  entire  country,  and  we 
know  of  no  express  rates  that  are  higher 
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even  through  the  monntainons  districts  than 
those  charged  in  Oklahoma. 

"The  statement  of  the  express  companies 
shows  that  the  net  earnings  range  from  6  to  9 
per  cent  on  the  gross  business  done.  Not 
on  the  capital  invested  or  actually  used  In 
this  business.  The  capital  actually  used  In 
Oklahoma  is  very  insignificant  as  compared 
with  the  gross  business  done. 

"The  total  value  of  the  property  used  by 
the  United  States  Express  Company  during 
the  year  1910  according  to  their  own  inven- 
tory filed  with  the  Commission  was  $1,238,- 
717.65.  The  total  gross  business  of  the  com- 
pany was  $17,687,887.73.  Oklahoma's  per- 
centage of  the  gross  business  was  1.52  ^er 
cent.  If  the  express  company  had  as  much 
property  in  the  state  of  Oklahoma  according 
to  their  (n^oss  business  done  in  this  state  as 
they  did  throughout  their  system,  the  amount 
employed  for  the  use  of  state  business  would 
be  $18,828.60. 

"Wo  found  from  the  deductions  hereinbe- 
fore made  that  their  net  proceeds  in  Oklaho- 
ma was  $24,294.09.  This  Is  equivalent  to  129 
per  cent,  on  the  capital  actually  Invested  In 
Oklahoma.  In  reducing  express  rates  a  cer- 
tain per  cent  of  the  percentage  of  deduc- 
tions is  not  taken  out  of  the  net  proceeds  but 
would  only  reduce  the  net  proceeds  to  the  ex- 
tent that  this  reduction  would  affect  the  gen- 
eral transportation  charges.  The  basis  of 
operation  of  express  companies  is  such  that 
you  can  throw  either  heads  or  tails  and  they 
win.  Where  there  are  no  express  companies 
In  England,  and  the  express  business  1b  done 
by  the  railroads  at  approximately  50  per 
cent  of  the  charges  paid  In  the  United  States, 
Is  a  very  forceful  illustration  that  the  ex- 
press companies  are  only  a  parasite  in  the 
world  of  transportation.  They  maintain  the 
same  necessary  relation  to  the  proper  trans- 
portation of  express  packages  as  a  mistletoe 
is  to  the  life  of  the  tree  upon  which  it 
grafts  its  sustenance.  The  more  mistletoe 
the  weaker  becomes  the  tree.  Why  should 
the  various  express  companies  In  ttie  Unit- 
ed States  pay  approximately  two  and  a 
half  million  dollars  each  year,  fabulous  pric- 
es, to  general  officers  and  general  office  ex- 
pense, and  an  additional  ten  million  dollars 
for  messenger  expense,  etc.,  and  an  addition- 
al ten  million  dollars  for  terminal  expense, 
which  would  be  unnecessary  to  Incur  If  the 
entire  transportation  of  express  packages 
was  under  the  various  railroad  systems. 

"These  last  statements  are  only  approxi- 
mates, but  it  is  fair  to  assume  that  the  Amer- 
ican public  is  paying  from  twenty-three  to 
forty  million  dollars  annually  that  could  be 
saved  If  express  business  was  done  by  the 
railroads  directly. 

"The  express  companies  insist  that  they 
should  be  permitted  to  charge  sufficient  rates 
to  make  an  Income  on  the  amount  they  are 
assessed  by  the  state  for  taxation.  It  is 
not  the  duty  of  the  Commission  to  consider 


what  elements  of  value  the  state  may  take 
Into  consideration  in  assessing  the  express 
companies'  property  in  this  state.  We  can 
never  subscribe  to  the  doctrine  that  one  trans- 
portation company  can  make  a  contract  with 
another  transportation  company  and  then  let 
one  of  such  companies  say  to  the  public  this 
contract  is  worth  $500  a  mile,  and  we  must 
be  allowed  to  raise  the  rates  so  as  to  make 
an  earning  to  pay  the  Interest  upon  the  value 
of  this  contract  When  the  railroad  compan- 
ies grant  to  the  express  companies  a  license 
or  privilege  to  transact  business  on  their 
lines,  the  express  companies  cannot  insist 
that  they  should  charge  a  sufficient  amount 
to  make  dividends  on  anything  other  than  the 
actual  value  of  the  physical  property  em- 
ployed In  the  business,  and  the  contentloa 
that  they  should  make  a  certain  per  cent 
on  the  gross  business  Is  as  fallacious  as  the 
contention  that  they  should  be  allowed  to 
make  earnings  upon  the  value  of  a  contract 
between  two  transportation  companies. 

"The  Supreme  Court  on  the  19th  day  of 
December,  1911,  made  a  supplemental  order 
in  this  case,  which  la  as  follows:  The  order 
heretofore  entered  by  agreement  of  all  par- 
ties to  this  action  remanding  this  cause  to 
the  Corporation  Commission  for  introduction 
of  further  evidence  is  hereby  modified  to  this 
extent,  that  after  all  the  evidence  is  in,  the 
Commission  shall  make  new  findings  of  fact 
and  recommendations  covering  the  entire 
case,  and  the  time  to  do  so  Is  extended  sixty 
days  from  this  date.' 

"From  all  the  evidence  introduced  and 
from  an  investigation  of  express  rates  in  gen- 
eral, we  find  that  the  Commission's  order  re- 
duces the  former  rates  of  the  express  com- 
panies from  20  to  23%  per  cent  That  the 
express  companies  can  operate  under  the 
Commission's  order  in  the  state  of  Oklahoma 
and  make  a  reasonable  return  upon  their  in- 
vestment That  this  can  be  done  notwith- 
standing the  express  companies  pay  the 
railroads  In  the  state  of  Oklahoma  a  greater 
per  cent  of  the  gross  proceeds  than  they  do 
on  the  average  of  their  system.  The  average 
paid  the  railroads  in  the  state  of  Oklahoma 
Is  from  53  to  54  per  cent  of  the  gross  re- 
ceipts, while  the  average  of  the  entire  sys- 
tem is  about  48  per  cent  In  many  localities 
where  express  rates  are  lower  than  In  Okla- 
homa, railroad  companies  only  receive  40  per 
cent  of  the  gross  proceeds.  A  copy  of  the 
contract  showing  the  amount  paid  by  express 
companies  to  railroads  Is  Incorporated  in  this 
record. 

"In  the  first  part  of  this  opinion  which  had 
been  prepared  before  receiving  the  supple- 
mental order  of  the  Supreme  Court  we  con- 
fined ourselves  to  a  discussion  of  the  evi- 
dence introduced  upon'  the  rehearing  by  the 
express  companies  and  arrived  at  substantial- 
ly the  same  conclusions  set  forth  in  our 
former  opinion.  One  of  the  best  tests  to 
determine  the  correctness  of  deductlona  based 
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apon  receipts  and  expenses  of  the  entire  sys- 
tem, as  Introduced  In  this  record,  is  to  com- 
pare the  rates  In  force  In  other  states.  In 
Jiaking  this  comparison,  we  hare  made  it 
more  especially  to  ascertain  whether  any 
particular  rate  in  the  schedule  promulgated 
is  out  of  line.  For  the  first  ten  miles  In 
Oklahoma,  our  rates  provide  for  SO  cents  per 
100  pounds,  while  In  Minnesota,  Iowa,  Vir- 
ginia, Mississippi,  and  Arkansas  40  cents  is 
charged.  Missouri  charges  25  cents  from  the 
first  five  miles  and  35  cents  from  ten  milea 
Alabama,  Georgia,  South  Carolina,  South 
Dakota  charge  30  cents,  same  as  Oklahoma. 
Nebraska  37Vi  cents,  Michigan  60  cents, 
Florida  85  cents  for  five  miles  and  40  cents 
for  ten  miles. 

"We  see  no  reason  why  40  cents  per  100 
pounds  should  not  apply  for  the  first  ten 
miles  in  line  with  the  majority  of  the  other 
states,  and  the  mileage  should  be  rearranged 
as  follows: 


islature  immediately  conferred  tbe  aathotity 
upon  the  Commission,  wherenpon  4t  r^ro- 
mulgated  the  previous  litigated  rates  which 
are  now  in  effect  Illinois  followed  largely 
the  same  lines  of  investigation  that  the  Okla- 
homa Commission  -did,  and  had  our  former 
spinion  and  scales  of  rates  before  them  when 
they  promulgated  th^r  rates,  which  Is  very 
apparent  from  reading  the  opinion  in  the 
illiuois  case.  It  Is  not  practical  to  make 
comparisons  for  exact  distances  inasmuch  as 
the  Oklahoma  scale  and  the  Illinois  scale  do 
not  break  on  the  same  mileage. 

"The  main  question  to  be  considered  in  ex- 
press rates  is  the  graduate  or  that  jwrtion  of 
the  charge  that  is  assessed  upon  shipments 
weighing  less  than  100  pounds.  This  has 
been  referred  to  in  statement  No.  3  in  the 
compilation  of  the  comparison  of  express 
rates  throughout  the  United  States  and  Eng- 
land, which  shows  that  this  is  a  subject  that 
has  received  much  attention  at  the  hands  of 
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Rates  per  100  lbs. 
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$.50 

$.60 

$.70 

$.85 

$1.00 

S1.20 

$1.40 

$1.60 

$1.80 

$2.00 

Miles  .. 

30 

50       70        00      120       160        190       240 
Packages  Leas  than  One  Hundred  Pounds. 

290 
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40O 

1  and 
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1-25 

1.25 

$.26 

$.25 

$.26 
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$.26 

$.25 

1.25 

1.25 

$.25 
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.25 

.25 

.26 

.25 

J25 

.25 

.25 
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.25 

.30 
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.25 

.25 

.25 

.25 

.25 

J25 

.30 

.30 

.80 

.86 

.85 
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3 

.25 

.25 

.25 

J26 

.26 

.30 

.30 

.30 

.30 

.86 

.40 
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.25 

.25 

.26 

.25 

.30 

.30 

.30 

.30 

.36 

.40 

.45 

6  and 
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6 

.25 

.25 

.80 

.30 

.30 

.30 

.35 

.36 

.40 

.45 

.60 

7  and 
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6 

.25 

.25 

.80 

.80 

.30 

.36 

.85 

.40 

.40 

.45 

.60 

8  and 
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7 

.25 

.30 

.80 

.30 

.30 

.85 

.86 

.40 

.45 

.50 
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8 

.80 

.30 

.80 

.30 

.36 

.40 

.40 

.46 

J50 

.56 

.60 
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over 
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.30 

.30 

.35 

.35 

.40 
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.50 

.65 

.60 

.65 

.70 
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over 

16 

.80 

.35 

.35 

.35 

.40 
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J6S 

.60 
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.80 

26  and 
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20 
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.35 

.35 

.40 

.46 

.60 
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.66 

.76 

.86 

M 

80  and 

over 

26 

.80 

.85 

.40 

.40 

.45 

.66 

.65 

.70 

.80 

.90 

1.00 

85  and 

over 

30 

.35 

.40 

.40 

.45 

.60 
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.70 

.76 

.86 

.95 

1.05 

40  and 

over 

36 

.85 

.40 

.45 

.45 

JSO 

.60 

.75 

.80 

.90 

1.05 

1.15 

45  and 

over 

40 

.86 

.40 

.45 

.60 

.66 

.66 

.80 

.85 

1.00 

1.10 

UX 
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over 

45 

.85 

.45 

.60 

.50 

.60 

.70 

.85 

.95 

1.06 

1.20 

1.25 

65  and 

over 

50 

.40 

.45 

.60 

.65 

.66 

.76 

.00 

1.00 

1.15 

1.30 

1.45 
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over 
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.40 

.45 

.65 

.65 

.70 

.80 

.96 

1.05 

1.20 

1.86 

1.66 
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over 

60 

.40 
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.65 

.60 

.70 

.85 

1.00 

1.10 

1.26 

1.46 

1.66 
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65 
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.60 

.60 

.60 

.75 

.85 

1.05 

1.20 

1.35 

1.55 

1.75 
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over 

70 

.40 

.50 

.60 

.65 

.75 

.90 

1.10 

1.25 

1.40 

1.60 

1.80 

80  and 

over 

75 

.40 

.50 

.60 

.65 

.80 

.90 

1.10 

1.30 

1.45 

1.65 

1.85 

85  and 

over 

80 

.40 

.50 

.60 

.70 

.80 

.95 

1J5 

1.85 

1.60 

1.70 

1.90 

00  and 

over 

85 

.40 

.50 

.60 

.70 

.85 

.95 

1.16 

1.35 

1.65 

1.76 

1» 

100  and 

over 

00 

.40 

.60 

.60 

.70 

.86 

1.00 

1.20 

1.40 

1.60 

1.80 

2.00 

"Tbe  change  above  suggested  will  slightly 
raise  the  merchandise  rates  In  that  commodi- 
ties can  be  carried  thirty  miles  for  40  cents 
as  a  minimum  and  50  miles  for  50  cents,  in- 
stead of  60  miles,  and  can  be  carried  70 
miles  for  60  cents  instead  of  80  miles.  The 
only  change  in  the  basis  and  graduate  is  a 
reduction  In  mileage  of  ten  miles  for  the 
respective  charges. 

"The  recommendation  for  making  the  min- 
imum 40  cents  per  hundred  pounds  for  30 
miles  or  under  is  in  line  with  two-thirds  of 
the  states  above  mentioned,  and  is  also  sug- 
gested in  the  Interest  of  uniformity. 

"We  cannot  pass  without  comparing  the 
rates  in  Illinois  put  in  force  by  the  Commis- 
sion of  that  state  and  shown  in  exhibits  here 
as  being  in  litigation.  The  courts  of  that 
state  held  that  the  Commission  had  no  an- 
thority  to  prescribe  express  rates.    The  Leg- 


regnlatire  bodies.  A  graduate  may  be  so 
arranged  that  reduction'  of  as  much  as  20 
per  cent,  of  the  rate  per  100  pounds  would 
have  no  effect  on  the  graduate  Obd  may 
leave  the  same  rate  applicable  upon  ship- 
ments less  than  100  pounds.  Qreat  care  was 
exercised  by  the  Commission  in  showing  the 
graduate  in  this  case.  It  is  much  higher 
than  the  graduate  in  Illinois  which  is  now 
in  effect  and  when  considered  in  comparison 
with  all  graduates  that  have  been  made  by 
rogulative  bodies  11)  is  the  most  favorable  of 
any  to  the  carriers.  Hence  the  change  of  the 
rate  per  100  pounds  merchandise  suggested 
above  from  30  cents  to  40  cents  for  all  dis- 
tances up  to  30  miles  does  not  contemplate 
any  change  in  tbe  graduate  other  than  a 
change  of  mileage  as  herein  shown  by  the 
table. 
"On  the  next  page  will  be  found  a  oompar- 
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atlTe  table  of  tbe  graduate  now  In  force  In 
Illinois  aqd  the  one  promulgated  by  tbe  Com- 
mission for  Oklahoma.  A  careful  exatnlna- 
tlon  of  the  compilation  or  exhibits  shows  that 
the  Oklahoma  rates  are  above  the  Illinois 
rates  at  all  points  except  the  120  and  100 
mile  haul.  Comparing  the  rate  in  Illinois, at 
120  miles  with  the  rate  in  Oklahoma  at  100 
miles,  the  total  is  only  65  cents  below  the 
Illinois  scale.  If  the  mileage  had  been  in 
favor  of  Oklahoma  and  130  miles  used  in- 
stead of  120  miles  it  would  show  a  total 
charge  of  $12.95  or  60  cents  more  than  the 
Illinois  rate.  In  the  above  table  the  figures 
at  the  top  of  the  page  indicate  specific  dis- 
tance at  which  the  rates  apply.  The  figures 
on  the  left-hand  side  of  the  page  indicate 
the  weight  of  a  package  and  the  figures  in 
the  main  body  under  the  respective  states  in- 
dicate the  charge  which  would  be  collected 
In  Illinois  at  the  present  time  or  in  Okla- 
homa were  the  Commission's  rates  effective: 

"Adding  np  the  total  mileage  shown  by  the 
preceding  exhibit  for  both  Illinois  and  Okla- 
homa, it  will  be  found  that  the  total  equals 
890  miles  in  both  states,  and  if  a  package 
weighing  the  different  graduates  shown  from 
1  to  100  pounds  had  been  moved  each  of  the 
distances  shown  to  the  exhibit  it  would  have 
resulted  in  a  total  charge  of  $87.16  in  Illinois 
and  $97.16  in  Oklahoma,  indicating  that  the 
rates  prescribed  by  the  Commission  in  Okla- 
homa was  111  i>er  cent  of  tbe  rates  now  ef- 
fective in  the  state  of  Illinois. 

"In  ^tement  Na  1,  referred  to  in  the  first 
part  of  these  findings  of  the  compilation  of 
express  rates  throughout  the  United  States 
and  England  when  the  rate  is  50  cents  per 
100  pounds,  this  figure  is  maintained  for  a 
distance  of  20  miles,  and  generally  speaking 
an  additional  10  cents  is  added  np  to  a  dis- 
tance of  150  miles. 

"The  rate  prescribed  for  the  transporta- 
tion of  money  is  Immaterial  so  far  as  the 
gross  proceeds  of  the  express  companies  are 
concerned,  yet  this  rate  could  be  the  same  as 
now  charged  by  the  express  companies  vrlth- 
out  being  out  of  line  with  the  rates  charged 
in  other  states,  and  would'  work  no  material 
hardship  upon  the  actual  transportation  of 
money  within  this  state. 

"Ii>  the  former  hearing  and  in  the  former 
opinion  much  space  was  devoted  to  the  dis- 
cussion of  milk  rates.  On  page  10  of  our 
former  opinion  in  this  case  will  be  found  a 
comparative  table  showing  the  Wells  Fargo 
milk  rate,  the  Rock  Island,  C,  B.  &  Q.,  and 
Nebraska  Commission  rates,  the  Wisconsin 
Commission  rates,  on  both  milk  and  cream 
and  the  rates  promulgated  by  this  Commis- 
sion. Our  rate  scheme  does  not  contemplate 
making  two  rates,  one  for  milk  and  one  for 
cream,  but  following  the  usage  and  custom 
of  all  other  states,  except  Wisconsin,  the 
milk  and  cream  rate  is  the  same.  In  view 
of  the  fact  that  the  milk  apd  cream  rate  pre- 
scribed by  this  Commission  is  lower  than  any 
Other  rate  in  force  in  th^  commodity,  we 


are  of,  the  opinion  that  the  rate  known  as 
the  Reck  Island,  C,  B.  &  Q.,  and  Nebraska 
Commission  rates,  should  be  substituted  In 
lieu  of  the  rates  heretofore  prescribed  by  the 
Commission. 

"We  are  clearly  of  the  opinion  that  the 
recommendations  herein  suggested  are  most 
liberal  in  view  of  the  facts  in  this -record. 
We  have  analyzed  the  earnings  as  submitted 
by  the  express  companies  Without  investigat- 
ing the  correctness  of  these  reports.  We 
have  not  the  necessary  funds  available  to 
make  an  examination  of  the  express  com- 
panies* books  and  have  made  all  the  findings 
and  all  the  deductions  in  this  case  from 
statements  of  the  express  companiea  How- 
ever, to  verify  our  conclusions  we  have  sub- 
mitted herewith  the  reasonableness  of  the 
rates  from  a  relative  standpoint,  that  Is,  the 
reasonableness  of  the  rate  promulgated  by 
the  Commission  as  compared  with  the  rates 
in  force  by  the  express  companies  in  other 
states  where  they  operate  under  aiTiri»ar  cir- 
cumstances, and  Ih  many  of  which  they  do 
less  express  business  than  they  do  in  Okla- 
homa. 

"Our  conclusions  have  been  more  tlian  ver- 
ified from  a  relative  standpoint.-  An  exami- 
nation of  which  can  be  ascertained  from 
statements  1,  2,  8,  4,  and  6,  hereinbefore  ex- 
plained. 

"It  is  therefore  ordered  that  the  foregoing 
analysis  of  the  exhibits  and  evidence  intro- 
duced by  the  express  companies  in  the  re- 
hearing and  the  recommendations  herein  be 
transmitted  to  the  Supreme  Court  as  the 
findings  of  fact  and  recommendations  of  the 
Commission  in  pursuance  of  the  order  of  the 
Supreme  Court" 

The  comparison  of  express  rates  in  force 
in  the  different  states  is  attended  with  less 
difficulty  than  freight  rates.  The  volume  of 
the  business  of  an  express  company  affects 
its  fixed  expense  but  little,  wMIst  that  of  tbe 
freight  business  has  much  to  do  with  the 
rate.  If  the  express  companies  are  operat- 
ing in  Alabama,  Arkansas,  and  lUlnols,  and 
other  states  paying  the  railroad  the  same 
percentage  as  they  do  in  Oklahoma,  the  vol- 
ume of  business  would  have  little  to  do  in 
reducing  the  expenses  of  the  services  per- 
formed by  the  express  companies.  The  rec- 
ord shows  that  tbe  appellants  are  engaged 
in  tbe  express  business  in  some  or  all  of  the 
states  in  which  those  comx>ared  rates  are  In 
force.  If  the  fixed  charge  paid  by  the  ex- 
press company  to  the  railroad  companies  was 
different  from  tliat  paid  in  Oklahoma,  such 
evidence  was  easily  accessible  to  the  appel- 
lants ;  more  so  than  the  state,  and  the  pre- 
sumption is  that  if  it  liad  been  different, 
and  that  such  fact  would  have  been  favor- 
able to  the  appellants,  they  would  have 
brought  the  same  into  this  record  in  order 
that  they  might  have  availed  themselves  of 
it  A.,  T.  &  S.  F.  Ry.  Co.  v.  Davis  &  Toung, 
26  OkL  359,  109  Pac.  661.  It  appearing  from 
the  record  that  express  rates  as  low  or  lower 
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tban  tbese  iireacrlbed  by  the  order  nnder  le- 
Tlew  are  in  force  In  other  states  In  wbich  one 
or  more  of  the  appellants  do  bnslness,  and 
there  being  nothing  in  the  record  to  show 
that  their  fixed  or  contract  charges  with  the 
railroad  companies  are  different  from  that  in 
the  state  of  Oklahoma,  that  is  sufficient  evi- 
dence to  support  the  prima  fade  presumption 
that  the  law  creates  in  favor  of  the  oriec 
of  the  Commission.  Ft  Smith  ft  W.  B.  Co.  ▼. 
State,  25  OU.  868.  108  Pac  407. 

The  rule  is  the  prima  fade  presumption 
that  the  order  is  Just,  reasonable,  and  cor^ 
rect  by  tone  of  section  22,  art  9  (section  240, 
Williams'  Ann.  Const),  of  the  Constitution  of 
this  state,  U  a  presumption  arising  niwn  the 
finding  of  the  Commission  that  the  order  bas- 
ed npon  the  facts  In  the  record  is  presumeA, 
upon  appeal  in  this  court,  to  be  prima  fade 
just,  reasonable,  and  correct,  subject  to  be 
rebutted  or  oreroome  by  the  fiicts  in  the  rec- 
ord as  found  and  wdghed  by  this  oottrt  on 
review.  A.,  T.  ft  S.  F.  By.  Co.  ▼.  State  et 
aL,  23  OkL  210,  100  Pac.  U.  21  Lw  R.  A.  (N. 
8.)  008;  Id.,  23  Okl.  510. 101  Pac.  262.  This 
court  In  reviewing  this  order  of  the  Comnda- 
sion  sits  In  a  legislative  and  administrative 
capadty.  A.,  T.  ft  S.  F.  By.  Go.  v.  Love,  23 
Okl.  102,  99  Pac.  1081;  A.,  T.  &  S.  F.  By. 
Co.  V.  State  et  aL,  23  OkL  510,  101  Pac  282; 
Pioneer  Telephone  ft  Telegraph  Co.  v.  City 
of  BarUesville,  139  Pac  694,  not  yet  officially 
reported ;  Prentls  v.  Atlantic  Coast  tine  Co., 
2U  v.  S.  210,  29  Snp.  Ct  67,  S3  L.  Ed.  150. 
This  court  sitting  here  In  a  l^islative  capad- 
ty reviewing  the  action  of  the  Commission  is 
bound  with  the  constitutional  limitation  that 
the  action  of  the  Commlasion  Is  prima  fade 
reasonable  and  Jnst  If  there  Is  any  evi- 
drace  reasonably  tending  to  support  the  or- 
der, then  the  burden  Is  upon  the  appellants 
to  show  by  evidence  in  the  record  so  strong 
and  oondnsive  as  to  overcome  all  presump- 
tions in  its  favor  that  the  same  is  unreason- 
able and  nnjnst  Unless  they  meet  that 
burden  in  this  legislative  review,  the  order 
of  the  Commlssiou  must  be  affirmed.  Under 
the  rule  laid  down  by  the  Supreme  Court  of 
the  United  States  in  the  PrentiB  Case,  here- 
tofore referred  to,  the  action  of  the  court 
in  this  ease  is  purely  legislative  and  not  Ja- 
didaL 

In  Simpson  et  aL  v.  Shepard,  230  U.  & 
352,  83  Snp.  Ct  729,  57  L.  Ed.  1611,  it  U 
said:  "The  rate-making  power  la  a  legisla- 
tive power  and  necessarily  implies  a  range  of 
legislative  discretion.  We  do  not  sit  as  a 
board  of  revision  to  substitute  our  Judgment 
for  that  of  the  Legislature,  or  of  the  com- 
mlasion lawfully  constltDted  by  it,  as  to 
matters  within  the  province  of  dther. 
*  *  *  The  case  fialls  within  a  well-de- 
fined category.  Here  we  have  a  general 
sdiedule  of  rates,  involving  the  profitable- 
ness of  the  Intrastate  operations  of  the  car- 
rier, taken  as  a  whole,  and  the  Inquiry  is 
whether  the  state  has  overstepped  the  con- 
stitutional limit  by  making  the  rates  so  un- 


reasonably low  that  tl>e  carrlen  an  deprived 
of  thdr  property  without  doe  proeeM  of  law, 
and  denied  the  equal  protection  of  the  lawa. 
The  property  of  the  railroad  oorporatloB  has 
been  devoted  to  the  public  use.  There  Is 
alwa}r8  the  obligation  springing  from  the  na- 
ture of  the  business  in  which  It  is  engaged — 
which  private  exigency  may  not  be  permitted 
to  Ignore — that  there  shall  not  be  an  exorbi- 
tant diarge  for  the  service  roidered,  bat  tbe 
state  has  not  seen  fit  to  nadertake  the  aerr- 
ice  itself,  and  the  private  property  embaiked 
in  it  is  not  placed  at  the  mercy  of  legisla- 
tive caprice.  It  rests  secure  under  the  oon- 
stltntiaaal  protection,  whidi  extends  not 
merely  to  the  title,  but  to  the  right  to  ve- 
cdve  Just  compensation  for  tbe  service  given 
to  the  public  •  •  •  The  ascertainment 
of  that  value  is  not  controlled  by  artificial 
rules.  It  Is  not  a  matter  of  formulas,  but 
there  moat  be  a  reaaonable  Judgment,  having 
its  basis  in  a  proper  consideration  of  all  the 
relevant  facts." 

In  Knott  et  aL  T.  St  Louis,  K.  CL  ft  CL  R. 
Co.  et  aL,  230  U.  8.  612,  S3  Supl  Ct  983,  67 
L.  Ed.  1598,  it  Is  said:  "We  have  then  in 
substance  the  same  question  that  was  pre- 
sented in  the  Minnesota  cases  with  respect 
to  the  evidence  of  the  additional  cost  of 
transacting  the  Intrastate  business.  There 
are  numerous  expressions  of  Judgment  on 
the  part  of  witnesses  as  to  the  amount  of 
the  intrastate  cost,  some  estimating  it  on  the 
revenue  basis  and  others  on  the  ten-mile 
basis.  The  estimates  took  a  similarly  wide 
ranges  making  the  cost  of  the  Intrastate  or 
short  haul  business  from  two  to  eight  or 
more  times  that  of  the  interstate  or  long 
haul  business.  There  was  also  testimony 
on  each  side  as  to  certain  tests,  but  these 
covered  only  a  few  days.  We  can  reach  no 
different  condusion  from  that  stated  in  the 
dedslon  to  which  we  have  referred  that.  In 
an  issue  of  this  character,  involving  ttie 
constitutional  validity  of  state  action,  gen- 
eral estimates  of  the  sort  here  submitted 
with  respect  to  a  subject  so  Intricate  and  im- 
portant should  not  be  accepted  as  adequate 
proof  to  sustain  a  finding  of  confiscatton." 

The  order  of  the  Commission  will  be  modi- 
fied to  conform  to  the  recommendation  of  the 
Commission  as  proposed  by  order  of  Decem- 
ber 26,  1911.  No.  40,  hereinbefore  set  oat 
(Fifth  Annual  Beport  of  tbe  Corporation  Com- 
mission, 1912,  voL  1,  pp.  680,  694),  and  aa 
modified  the  same  Is  affirmed,  and  the  ratSB 
in  accordance  with  said  modification  are  de- 
clared to  be  in  force  from  August;  I,  1909. 

All  the  Justices  concur. 

On  Behearlng. 

Connsel  for  the  express  companies  refer 
to  Pioneer  Telephone  ft  Telegraph  Go.  ▼. 
Westenhaver  et  aL,  23  OkL  226,  09  Pac. 
1019,  Pioneer  Telephone  ft  Telegraph  Co.  v. 
Westenhaver  et  aL,  29  OkL  429,  118  Pac.  354, 
38  1.1.  B.  A.  (N.  S.)  1209,  Hlne  v.  WadUngton. 
33  OkL  178, 124  Pac  299,  and  Western  Unloo 
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Telegraph  Ca  t.  State,  81  OkL  415,  121  Pac. 
1060,  as  being  against  the  comparison  of 
rate  th<M>ry.  In  these  cases  the  comparison 
of  rate  rule  was  not  invoked.  No  evidence 
on  that  theory  was  offered.  Therefore  these 
cases  cannot  be  considered  as  in  point  for 
such  contention.  As  to  Midland  Valley  By. 
Co.  v.  State,  24  OU.  817,  104  Pac.  1086 ;  K. 
C,  M.  &  O.  Ry.  Ca  et  aL  ▼.  State,  24  OkL 
822,  104  Paa  1091;  A.,  T.  &  S.  F.  B.  Co. 
et  al.  ▼.  State,  24  OkL  824,  104  Pac.  1090; 
St  L.  &  S.  F.  R.  Co.  et  al.  ▼.  State,  24  OkL 
826,  104  Pac.  1088;  St  L.  ft  S.  F.  R.  Co.  et 
aL  T.  State,  24  Okl.  828,  104  Pac.  1087;  St 
!>.,  L  M.  ft  S.  Ry.  Co.  et  aL  t.  State,  24  OkL 
830,  104  Pac.  1092 ;  M.,  K.  &  T.  Ry.  Co.  et 
aL  ▼.  State,  24  OkL  882,  104  Pac.  1088;  A., 
T.  ft  S.  F.  Ry.  Co.  et  aL  v.  State,  24  OkL 
834,  104  Pac.  1089;  C,  R.  I.  ft  P.  Ry.  Co.  et 
al.  T.  State,  24  OkL  836,  104  Paa  1092— the 
syllabus  is  as  follows: 

"By  section  22,  art  9,  of  the  Constitution 
(Bnnn's  Ed.  ^  234),  it  becomes  the  duty  of 
the  Corporation  Commission,  upon  hearing 
an  order  proposed  to  fix  the  rates  to  be 
charged  by  a  railway  company  for  services 
for  hauling  intrastate  shipments,  to  make 
finding  of  facts  upon  which  the  order  of  the 
Commission  la  based,  and,  on  an  appeal 
from  such  order,  to  certify  the  facts  so 
found  by  it  to  this  court 

"(a)  When  the  Corporation  Commission,  in 
making  an  order  fixing  rates  which  a  rail- 
way company  may  charge  for  hauling  in- 
trastate freight  fails  to  make  a  finding  of 
facts,  and  to  certify  same  to  the  Supreme 
Court  on  appeal  from  such  order,  such  court 
may,  under  said  section  of  the  Constitution, 
remand  the  case  to  the  Commission,  with 
directions  to  find  the  facts  upon  which  the 
Commission  based  its  order,  and  to  certify 
same  to  the  court  before  the  appeal  Is  final- 
ly decided." 

Id  this  Jurisdiction  the  syllabna  declares 
the  law  of  the  case,  and  the  foregoing  is 
all  that  was  decided  in  said  cases.  The  oth- 
er cases  referred  to  merely  follow  the  rule 
announced  in  the  Midland  Valley  Railway 
Company  Case,  in  which  only  evidence  as  to 
compare  rates  was  introduced  before  the 
Commission.  No  evidence  was  received 
whatever  as  to  the  values  of  the  property 
of  the  railway  company  within  the  state, 
and  the  entire  earnings  within  the  state, 
both  interstate  and  Intrastate,  freight,  pas- 
senger, and  miscellaneous,  and  also  the  en- 
tire expense  of  operation,  including  that  for 
necessary  repairs,  etc.  It  was  within  the 
discretion  of  this  court  to  remand  that  case 
for  evidence  to  be  introduced  on  that  theory. 
It  appears  also  from  the  opinion  that  the  ap- 
peal was  sought  to  be  dismissed  on  motion 


of  the  state  on  the  ground  that  no  flndinga 
of  fact  were  made  by  the  Commission.  We 
quote  from  the  opinion  24  OkL  at  page  820, 
104  Pac.  1087,  where  it  says:  "It  was  the 
duty  of  the  Commission  to  make  the  findings 
of  facts  upon  which  this  order  is  based,  and, 
having  failed  so  to  do,  it  cannot  be  permitted 
for  that  reason  to  have  this  court  dismiss 
this  appeaL  and  the  motion  is  accordingly 
overruled." 

[2]  In  that  case  we  announced  the  rule 
that  the  Commission  in  fixing  rates  wherever 
it  was  practical  should  receive  evidence  up- 
on ell  issues  or  theories  upon  which  the  or- 
der might  be  justified.  When  such  is  done 
and  upon  any  reasonable  theory  there  is 
evidence  before  the  Commission  to  sustain 
the  order,  and  there  is  not  evidence  in  the 
record  to  overcome  and  destroy  the  support- 
ing evidence,  the  order  must  stand  before 
this  court,  because  on  review  here  the  order 
of  the  Commission,  if  there  is  any  evidence. 
to  sustain  it,  is  prima  facie  reasonable  and 
Just  This  Is  a  direct  proceeding  by  appeal 
in  a  legislative  way  to  review  the  action  of 
the  Commission,  but  certain  limitations  are 
placed  upon  this  court  in  the  exercise  of  the 
power  of  review.  That  is  that  the  order  of 
the  Commission  is  prima  fade  Just  and  rea- 
sonable, and  the  burden  is  upon  the  party 
assailing  the  same  to  destroy,  and  not  only 
overcome  that  presumption,  but  also  by  evi- 
dence to  show  that  the  order  la  erroneous  or 
unjust  and  unreasonable. 

There  are  exceptions  to  the  rule  of  "ade- 
quate return  on  Investments"  as  to  the  fixing 
rates.  Louisville  ft  N.  R.  Co.  v.  Railroad 
Commission  of  Alabama  et  al.  (D.  C.)  208 
Fed.  36.  The  fact  that  this  court  In  exercis- 
ing its  discretion  to  have  as  complete  a  rec- 
ord as  practical  for  the  purpose  of  determin- 
ing as  to  the  justness  or  reasonableness  of 
the  order  complained  of  in  remanding  with 
directions  that  evidence  be  taken  on  the  "ade- 
quate return  on  the  investment"  theory  did 
not  commit  itself  to  the  rule  that  an  order 
of  the  Commission  would  not  be  sustained 
on  the  comparison  of  rate  theory,  when  the 
evidence  on  that  theory  supported  the  order. 
However,  we  think  that  the  record  shows 
that  the  Commission  has  considered  this 
case  on  all  theories,  not  only  on  the  "compar- 
ison  of  rate  theory,"  but  also  on  the  "ade- 
quate return  on  Investment"  theory,  notvrith- 
standing  the  difficulty  presented  as  to  the 
separation  of  Interstate  and  intrastate  busi- 
ness and  expenses,  etc.  See,  also.  Wood  et 
aL  V.  Vandalla  RaUroad  Co.,  231  U.  S.  1,  34 
Supw  Ct  7,  68  L.  Ed.—,  decided  by  the  Su- 
preme Court  of  the  United  States  October 
20,  1913. 

The  petition  for  rehearing  will  be  denied. 
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CROWDKB  BTATB  BANK  y.  -SSTNA  POW- 

DI3B  CO.  et  aL 
(Suprtme  Court  of  Oklahoma.    Dec.  23,  1913.) 

(ByUabut  (y  the  Court.) 

1.  Barks  and  Banking  (§  113*)— Contract 

BT    CaSHIEB— LlABILITT    OF    BANK— ESTOP- 

Where  a  cashier  of  a  bank  makes  a  -con- 
tract, which  is  beyoDd  his  power  and  author- 
ity, but  the  bank  by  reason  thereof  secures  a 
benefit  or  beneficial  effect,  it  will  not  thereaft- 
er be  heard  to  urge  nonUaUUty  thereunder  on 
the  plea  of  ultra  'vires. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  Si  273-276;  Dec  Dig.  { 
113.*] 

2.  COBPOBATIONS  ({  388*)— UI.TBA  VIBE8  CON- 
TBAOT— EbTOPPEI.. 

It  may  be  considered  as  settled  law  in 
this  state  to-day  that,  when  a  corporation  goes 
outside  of  its  legitimate  business  and  makes  a 
contract,  and  that  contract  is  executed,  and  the 
corporation  has  received  the  benefits  of  the 
contract,  the  courts  will  not  listen  to  a  plea 
of  ultra  Tires. 

[Ed.   Note. — For   other   cases,   see   Corpora- 
tions, Cent  Dig.  {{  1S56-1567;    Dec.  Dig.   | 
388.*] 
8.  COBPOBATioNs  (I  461*)— Ultba  Vibm  Coir- 

iBAOT— Action. 

When  suit  is  brought  on  an  ultra  Tires 
contract  against  a  corporation,  the  contract  be- 
ing evidenced  by  a  written  instrument,  the  ac- 
tion is  not  maintained  by  virtue  of  the  written 
instrument,  but  on  the  implied  contract  of  the 
corporation  to  return  the  property  deliTered 
by  Tirtue  thereof  or  to  place'  the  parties  in 
status  quo.  To  maintain  such  an  action  is  not 
to  affirm,  but  to  disaffirm,  the  original  or  un- 
lawful contract 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  i  1787;   Dec  Dig.  {  451.*] 

(Additt«Ml  Bi/nabut  fty  Biitoriai  Btaff.) 
4.  C0BPORAT10N8  (i  370*)  —  PowKBa  —  Ooir- 

TBACTS— "ULTBA   VlBM." 

There  are  many  shades  and  distinctions  of 
meaning  of  the  term  "ultra  Tires,"  but  in  its 
primary  sense  it  means  beyond  the  scope  and 
power  of  a  corporation  to  perform  under  any 
circumstances  or  for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1511-1518;  Dec  Dig.  { 
370.» 

For  other  definitions,  see  Words  and  Phras- 
es, TOL  8,  pp.  7146,  7146.] 

Commissioners'  Opinion,  DlTlslon  No.  1. 
Error  from  County  Court,  Pittsburg  Coun- 
ty;  B.  P.  Hammond,  Judge. 

Action  by  the  iBtna  Powder  Company 
against  the  Crowder  State  Bank  and  another 
to  recover  money  Judgment.  Judgment  for 
plaintiff  against  the  bank  only,  and  the  bank 
brings  error.    Affirmed. 

Robert  N.  McMlllen,  of  McAlester,  for 
plaintiff  In  error.  Wright  &  Boyd,  of  Mc- 
Alester, for  defendant  in  error,  Mtna.  Pow- 
der Co. 

ROBERTSON,  C.  In  the  year  1907  W. 
A.  Lovejoy,  then  engaged  as  a  contractor  by 
the  M.,  K.  &  T.  Ry.  Co.,  in  Pittsburg  county, 
OkL,  being  In  need  of  powder  and  dynamite 
with  which  to  prosecute  his  work,  ordered  a 


large  quantity  thereof  from  the  JBtna  Pow- 
der Company;  the  order  was  In  writing, 
and  at  the  bottom  of  the  paper,  and  under 
the  signature  of  Lovejoy,  was  the  following: 

"We  agree  to  bold  tbe  amount  of  tliis  bin 
out  of  funds  due  Mr.  Lovejoy  wben  same  to 
received  by  us. 

"Tbe  Crowder  State  Bank, 
"By  J.  li.  Henderson,  Cashier. 

"Aug.  2,  W." 

And  on  the  reverse  side  of  tiie  order  ap- 
pear the  words:  "J.  L.  Burba,  above  guar- 
antees account  of  Crowder,  I.  T." 

By  virtue  of  said  order  and  tbe  Indorse- 
ments thereon,  as  aforesaid,  the  .Sltna  Pow- 
der Company,  on  August  10,  1907,  shipped 
Lovejoy  powder  and  dynamite  to  the  value 
of  $189,  and  the  same  was  received  and  used 
by  htm.  On  February  1,  1908,  Lovejoy'a 
employer,  the  M.,  K.  ■&  T.  Ry.  Co.,  issued  Its 
check  to  him  for  the  sum  of  $3,275.87,  and 
on  March  2d  thereafter  another  check  for 
$1,243.02,  in  part  payment  of  the  work,  per- 
formed by  him  under  his  contract;  both 
these  checks  were  issued  to  Lovejoy  subse- 
quent to  the  order  and  shipment  of  the  pow- 
der and  dynamite,  and  were  Indorsed  and 
deposited  by  him  with  the  plaintiff  in  error, 
the  Crowder  State  Bank,  and  by  It  collected 
In'  the  usual  course  of  business;  that,  not- 
withstanding that  said  sum  of  $4,618.90  be- 
longing to  the  defendant  Lovejoy  came  into 
the  possession  of  defendant  bank  subsequoit 
to  the  giving  of  the  order  for  the  powder 
and  dynamite,  as  aforesaid,  with  the  In- 
dorsements  of  said  bank,  the  said  bank  failed 
and  refused  to  withhold  the  amount  of  the 
bill  due  the  ^tna  Powder  Company,  and  fUl- 
ed  and  refused  absolutely  to  apply  $188  of 
said  amount  on  the  payment  of  said  bill, 
which  by  Its  Indorsement  it  was  bound  to 
do.  Suit  was  instituted  by  the  ^tna  Pow- 
der Company  against  Lovejoy,  the  Crowder 
State  Bank,  and  Burba  for  the  recovery  of 
the  amount  No  service  was  had  on  Lovejoy, 
and  the  suit  proceeded  against  his  code- 
fendants  and  resulted  In  a  Judgment  against 
the  bank  for  the  full  amount.  Burba  recov- 
ered a  Judgment  for  his  costs,  the  Jury  find- 
ing for  him  on  the|  merits  of  the  case.  The 
bank  brings  this  appeal  and  insists  that 
there  is  error  In  the  record  in  that:  (1)  Plain- 
tiff's petition  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  (2)  The  evi- 
dence falls  to  show  a  cause  of  action  In  favor 
of  plaintiff  and  against  defendant  (3)  The 
evidence  falls  to  show  that  plaintiff  suffered 
any  substantial  damage  by  the  failure  of  de- 
fendant bank  to  withhold  the  money  from 
Lovejoy's  account  (4)  The  court  erred  In 
giving  instruction  No.  8  to  the  Jury.  (6)  The 
court  erred  In  rendering  Judgment  against 
defendant  (6)  The  court  erred  In  overruling 
defendant  bank's  motion  for  new  trlaL 

While  the  petition  In  error  contains  six 
separate  assignments  of  error.  It  Is  evident 
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tbat  tfa«  principal  queetion  In  tbe  case  Is: 
The  allegations  of  tbe  petition  and  tbe  proof 
Bhow  tbat  tbe  undertaking  assamed  by  tbe 
bank  waa  nltra  Tires  and  therefore  not  bind- 
ing upon  it 

The  evidence  dearly  shows  that  Lovcjoy, 
the  contractor,  was  a  customer  of  tbe  bank ; 
at  times  he  had  large  deposits  while  at  other 
times  be  was  overdrawn;  at  tbe  time  the 
powder  and  dynamite  were  ordered,  August 
2, 1907,  it  is  not  shown  what  tbe  condition  of 
bis  account  was;  on  December  8,  X907,  Ifr. 
Hawley,  manajger  of  tbe  iStna  Powder  Com- 
pany at  St  Louis,  wrote  to  the  bank  as  fol- 
lows: 

"St  Louis.  Mo.  Dec  8,  1907. 

Crowder  State  Btnik,  Crowder,  Okla.— 
Gentlemen:  We  band  yon  herewith  state- 
ment of  account  against  Mr.  W.  A.  Loveloy, 
Crowder,  Oklahoma,  amount  of  same  $189.00, 
which  is  long  past  due,  the  account  being 
dated  August  10th.  When  this  order  was 
given  by  Mr.  Lovejoy  you  made  a  notation 
on  the  order  saying  tbat  you  would  bold  tbe 
amount  of  this  bill  out  of  funds  due  Mr. 
Loveloy  when  same  was  received  by  you. 
As  we  have  not  heard  from  Mr.  Lovejoy  for 
some  time  and  are  quite  eager  to  close  our 
books  for  tbe  year,  wlU  yon  kindly  send  us 
a  check  for  tbe  amount  if  you  have  the  funds 
on  band.    Very  truly, 

"The    ^tna    Powder   Comp.iny, 

"B.  D.  W.  Hawley." 

"Mr.  Lovejoy  is  expecting  his  money  every 
day  now,  and  when  paid  will  be  attended  to." 

"Received  Dec,  14, 1007.   Chicago." 

Tbe  notation  on  the  letter  under  Hawley's 
signature  was  made  by  Henderson,  tbe  cash- 
ier of  defendant  bank  and  after  making  it  he 
returned  the  letter  to  tbe  powder  company. 

On  January  28,  1008,  Mr.  Rodgers,  tbe 
auditor  of  tbe  powder  company,  wrote  the 
bank  the  following  letter: 

"Chicago,  January  28,  190& 

"Crowder  State  Bank,  Crowder,  Oklaho- 
ma.— ^Dear  Sirs:  On  December  6th,  we  re- 
ceived a  notation  on  tbe  bottom  of  our  letter 
of  tbat  date  regarding  our  account  against 
W.  A.  Lovejoy  of  your  city,  stating  that  pay- 
ment would  be  forwarded  to  us  In  a  few  days 
as  Mr.  Lovejoy  was  expecting  his  money. 
This  Is  now  almost  sixty  days  ago  and  as 
the  account  Is  quite  old  we  would  thank  you 
to  advise  us  when  we  may  expect  payment 

"Very  truly  yours, 

"Tbe   iEStna   Powder  Comitany, 
"By  J.  H.  Rodgers,  Auditor." 

This  letter  was  received  by  the  bank,  and 
Mr.  Henderson,  tbe  cashier,  returned  tbe 
same  to  tbe  powder  company  at  Chicago  on 
February  2,  1908,  with  tbe  following  indorse- 
ment OB  the  back  (Record,  p.  47) :  "It  Is  my 
understanding  tbat  Mr.  Lovejoy  wiU.  remit 
yon  just  as  soon  as  tbe  Katy  pays  bim  bis  No- 
vember estimates.  The  Katy  is  about  sixty 
days  behind.    Expect  settlement  next  week." 

Mr.  Boyt  the  salesman  for  the  powder 
company  testified  that  he  sold  Lovejoy  tbe 


powder  and  dynamite  in  Angnst  1M7;  tluit 
Lovejoy  signed  the  order  in  bis  presence; 
tbat  Henderson,  tiie  cashier,  signed  the  in- 
dorsement in  Itls  presence  alsa  This  is  not 
denied. 

Henderson,  the  cashier,  testified  that  be 
Indorsed  the  order  as  charged  by  tbe  powder 
company;  that  he  had  made  the  notations 
on  the  letters  above  set  out ;  that  he  did  not 
call  tbe  attention  of  the  board  of  directois 
to  the  fact  tbat  the  powder  company  lidd 
tbe  bank  Uable  for  the  account;  tbat  be  did 
not  remember  the  circumstances  transpiring 
at  the  time  tbe  order  was  signed,  except  tbat 
Mr.  Lovejoy  wanted  some  iwwder  and  tbat 
the  powder  company  wanted  the  bank  to  pay 
them  for  it  when  the  money  came  to  Mr. 
Lovejoy;  that  the  bank  had  an  assignment 
of  all  of  Lovejoy's  money  due  him  on  bis 
estimates  and  that  he  told  tbe  powder  com- 
pany that  when  tbe  money  came  to  the 
bank.  If  there  was  anything  left  after  pay- 
ing tbe  bank,  tbe  powder  company  would  be 
paid;  tbat  Lovejoy  was  then  depositing  his 
money  in  tbe  bank,  and  tbat  at  the  time  he 
was  in  Crowder  doing  some  construction 
work  for  the  Katy  Railroad;  that  because 
Lovejoy  wanted  him  to  indorse  the  order  he 
would  do  so  to  encourage  him  as  much  as  he 
could ;  that  he  knew  Lovejoy  had  the  money 
coming  to  bim;  that  the  bank  did  what  it 
could  to  suit  Lovejoy's  convenience;  that 
the  bank  permitted  Lovejoy  to  check  out  the 
balance  of  (1,421.64,  which  was  to  bis  credit 
on  February  5,  1908;  that  the  bank  had  its 
other  indebtedness  secured  by  assignment; 
tbat  the  bank  knew  the  order  had  not  been 
paid,  but  did  not  consider  it  bad  guaranteed 
tbe  same.  From  bis  testimony  it  is  further 
shown  tliat  Lovejoy  on  December  6,  1907, 
had  a  credit  in  the  bank  of  $90.34;  that 
on  January  28,  1008,  be  had  overdrawn  $1,- 
662.82;  that  on  May  18,  1908,  he  closed  his 
account  with  the  bank;  that  the  last  time 
there  was  a  credit  balance  to  him  was 
April  8,  1008,  to  the  amount  of  $4L48;  that 
on  the  day  the  order  was  made  his  balance 
was  $171.14;  that  on  February  5,  1008,  he 
deposited  $3,275.87 ;  that  at  the  time  he  made 
this  last  deposit  be  owed  the  bank  $1,774.14, 
and  that  after  making  the  deposit  he  had  a 
credit  balance  of  $1,425.64 ;  that  on  tbe  4th 
day  of  April,  1008,  his  balance  was  $837.38. 

(1,  2, 4]  The  action  in  the  court  below  pro- 
ceeded apparently  on  the  theory  that  the 
cause  of  action  was  predicated  upon  a  writ- 
ten Instrument  and  not  for  damage  by  rea- 
son of  the  breach  of  contract  Of  this  phase 
of  the  case  we  will  deal  later,  but  now,  with- 
out enunciating  any  general  rule,  it  will  be 
sufficient  for  us  to  determine  whether  or  not 
the  facts,  as  stated,  bring  this  case  within 
the  doctrine  of  ultra  vires  as  relied  upon  by 
tbe  bank.  The  plea  of  ultra  vires  as  used 
herein  Is  Intended  doubtless  to  mean  that  act 
of  the  cashier  In  guarantedng  i>ayment  of 
the  account  to  the  powder  company  without 
the  knowledge,  consent    or   ratification  of 
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the  board  of  directors.  It  Is  not  used  in  its 
primary  sense  or  meaning  as  being  beyond 
ttae  scope  of  the  powers  of  the  corporation 
to  perform  it  under  any  drcumstances  or 
for  any  purpose.  There  are  many  shades  of 
meaning  and  distinction  employed  and  under- 
stood by  the  term,  but,  as  we  use  It  here,  it 
is  meant  thereby  to  challenge  the  authority 
of  the  cashier  of  defendant  bank  to  bind  the 
same  as  a  guarantor  without  the  knowledge 
pr  consent  or  ratification  of  the  board  of  di- 
rectors. Used  in  this  sense,  it  becomes  a 
matter  of  primary  importance  to  at  first 
ascertain  whether  or  not  the  bank  secured  a 
benefit  or  a  beneficial  effect  of  the  alleged 
contract  Ordinarily,  where  the  bank  or  cor- 
poration secures  no  benefit  or  beneficial  ef- 
fect from  the  contract,  or  when  the  contract 
Is  plainly  beyond  the  scope  or  power  of  the 
parties  making  it,  the  above  principle  cannot 
be  invoked  or  relied  upon.  It  is  only  In 
cases  of  ambiguity  or  vagueness  or  where 
the  contract  is  doubtful  in  this  respect  that 
it  can  be  applied.  But,  if  the  contract  com- 
plained of  is  one  which  clearly  contemplates 
some  act  beneficial  to  the  corporation,  it 
will  generally  be  upheld  and  the  plea  dis- 
regarded.   3  Thompson,  Corporations,  {  2116. 

"Where  the  contract  Is  auxiliary  and  bene- 
ficial to  the  main  business  for  which  a  cor- 
poration is  formed,  although  not  within  the 
exact  scope  of  its  irawers,  contracts  will  be 
upheld  and  the  defense  of  ultra  vires  will  not 
be  permitted."  Malone  ▼.  Lancaster,  182  Pa. 
309.  37  AtL  932. 

In  the  case  at  bar  it  is  clearly  inferable 
from  the  record  that  the  bank  was  interested 
in  having  Lovejoy  perform  his  contract  with 
the  railroad  company.  It  had  his  assignment 
of  estimates  and  collected  the  amounts  due 
him  and  permitted  him  to  make  overdrafts 
at  certain  times.  Without  powder  and  dy- 
namite Lovejoy  could  not  perform  his  con- 
tract with  the  railroad,  and,  for  the  purpose 
of  enabling  him  to  do  so.  It  became  necessary 
that  he  have  credit  upon  which  to  purchase 
the  necessary  Instrumentalities  with  which 
he  could  successfully  prosecute  his  work. 
For  this  purpose,  and  this  alone,  the  bank, 
through  Its  cashier,  lent  him  aid  by  indors- 
ing as  guarantor  the  written  order  for  tiie 
powder.  By  the  use  of  the  powder  he  was 
enabled  to  perform  his  contract,  and  by  per- 
forming bis  contract  he  was  able  to  close 
bis  account  at  the  bank  without  a  loss  to 
it  Banks  are  often  permitted  to  go  into 
other  business  In  order  to  save  a  debt  Many 
courts  hold  that  public  policy  requires  that 
a  bank  should  have  broad  powers  in  the 
exercise  of  the  Judgment  of  the  officials  in 
order  to  protect  itself  from  losses,  and 
again,  that,  although  a  corporation  may  ex- 
ceed its  powers  by  entering  into  contracts 
DQt  permitted  by  its  charter,  nevertheless, 
if  those  contracts  are  not  malum  in  se,  the 
corporation  itself  cannot  avoid  them  by 
pleading  ultra  vires.    And  It  seems  to  us  that, 


whether  a  contract  is  ultra  vires  or  not.  if 
the  corporation  has  permitted  its  execution 
and  allowed  Innocent  parties  to  surrender 
property  or  other  things  of  value  thereunder 
without  objection,  and  it  Is  impossible  to 
restore  their  status  quo  and  at  the  same 
time  Itself  receive  and  keep  the  benefits  or 
beneficial  effects,  it  will  not  then  be  heard 
to  plead  ultra  vires  or  lack  of  authority  of 
one  of  Its  principal  offloers  to  Mnd  It  In  that 
particular  respect 

"  *  *  *  It  is  now  very  weU  settled  that 
a  corporation  cannot  avail  Itself  of  the  de- 
fense of  ultra  vires  when  the  contract  in 
good  faith,  has  been  fully  performed  by  the 
other  party,  and  the  corporation  has  had 
the  full  benefit  of  the  performance  and  of 
the   contract"     Darst  v.   Gale,  83  IlL   141. 

"Corporations  are  presumed  to  contract 
within  their  powers.  The  doctrine  of  ultra 
vires,  when  Invoked  for  or  against  a  corpora- 
tion, should  not  *  •  •  prevail  where  it 
would  defeat  the  ends  of  Justice  or  work  a 
legal  wrong."  Qhlo,  etc.,  Ry.  Co.  v.  Mc- 
Carthy, 96  U.  S.  258,  24  L.  Ed.  693. 

"The  doctrine  of  ultra  vires,  whether  in- 
voked for  or  against  a  corporation.  Is  not 
favored  in  the  law.  It  should  never  be  ap- 
plied where  it  will  defeat  the  ends  of  Justice, 
if  such  a  result  can  be  avoided."  San  An- 
tonio V.  Mehaffy,  96  U.  S.  312,  24  L.  Ed.  817. 

"The  plea  of  ultra  vires  will  not  be  allow- 
ed to  prevail,  •  •  •  when  It  wiU  not  ad- 
vance justice,  but  on  the  contrary,  will  ac- 
complish a  legal  wrong."  Lewis  v.  American 
S.  &  L.  Association,  98  Wis.  2Q3,  73  N.  W. 
793,  39  L.  B.  A.  659. 

"A  corporation  cannot  defend  against  a 
contract  liability  growing  out  of  a  business 
in  which  it  Is  actually  engaged  on  the  ground 
that  such  business  was  done  in  excess  of  its 
corporate  powers."  Llnkauf  v.  Lombard,  137 
N.  T.  417,  33  N.  E.  472,  20  li.  B.  A.  48,  33 
Am.  St  Bep.  743. 

"In  case  of  a  transaction  which  Is  simply 
ultra  vires,  neither  party  will  be  heard  to 
allege  its  invalidity  while  retaining  its  fruita 
Limitation  of  the  contractual  power  of  a  cor- 
poration does  not  prevent  it  from  making 
restitution  of  money  or  property  obtained 
under  an  unauthorized  contract"  Manchest- 
er &  L.  B.  Co.  v.  Concord  R.  Co.,  66  N.  H. 
100,  20  AtL  383,  9  L.  B.  A.  689,  49  Am.  St 
Bep.  582. 

"It  would  be  in  the  highest  degree  inequita- 
ble and  unjust  to  permit  a  defendant  to  re- 
pudiate a  contract,  the  benefit  of  which  it 
retaina"  Sedgwick  on  Statutes  and  Statu- 
tory Construction,  p.  78. 

"And  this  Is  especially  true  where  the  con- 
tract has  been  executed  and  third  parties 
have  acquired  rights  on  the  faith  of  It"  29 
Cyc  52. 

"It  may  be  considered  as  settled  law  to- 
day when  a  corporation  goes  outside  of  its 
legitimate  business  and  makes  a  contra.ct 
and  that  contract  is  executed,  and  the  oorpo- 


Digitized  by  V^OOQ IC 


Okl.) 


STEALER  ▼.  STATE 


895 


ration  bas  received  the  benefits  of  the  con- 
tract, tlie  courts  will  never  listen  to  a  plea 
of  ultra  Tires."  29  Cyc.  S2;  Holt  t.  Winfleld 
Bank.(C.  C.)  26  Fed.  812. 

"In  cases  of  contracts  npon  which  corpora- 
tions coald  not  be  sned  because  they  were 
ultra  Tires,  the  courts  hsTe  gone  a  long  way 
to  enable  parties  who  had  parted  with  prop- 
erty or  money  on  the  faith  of  such  contracts 
to  obtain  Justice,  by  the  recovery  of  the  prop- 
erty or  the  money  specifically,  or  as  money 
bad  and  recelTed  to  plaintiff's  use."  Salt 
Lalce  City  t.  HollUter,  US  U.  8.  263,  «  Sup. 
Ct.  1055,  30  li.  Ed.  176. 

"The  executed  dealings  of  corporations 
must  be  allowed  to  stand  for  and  against 
both  parties,  when  the  plainest  rules  of  good 
faith  so  require"  Parish  v.  Wheeler,  22  N. 
Y.  509. 

"Where  a  corporation  enters  into  a  con- 
tract nltra  Tires  and  the  other  party,  in  re- 
liance thereon  and  in  execution  thereof,  ex- 
pends money,  the  corporation  is  liable  on 
the  contract,  provided  it  be  not  in  violation 
of  its  charter  nor  prohibited  by  law."  State 
Board  V.  Citizens'  St  By.  Co.,  47  Ind.  407, 
17  Am.  Rep.  702. 

"At  the  present  time,  the  defense  of  ultra 
vires  is  very  generally  regarded  by  the  courts 
as  an  ungracious  and  odious  one.  And  it  is 
very  well  settled  that  neither  party  to  the 
contract  can  avail  itself  of  such  a  defense 
when  the  contract  bas  been  fully  performed 
by  the  other  party,  and  he  has  received  the 
full  benefit  of  the  performance  of  the  con- 
tract If  an  action  cannot  be  brought  direct- 
ly on  the  contract  equity  will  grant  relief,  or 
an  action  in  some  other  form  will  prevail." 
29  Cyc.  46. 

"The  modem  rule  has  been  well  stated 
thus:  If  tbe  act  is  one  which  is  lawful  in 
itself  and  not  otherwise  proliibited,  is  done 
for  the  purpose  of  serving  corporate  ends, 
and  is  reasonably  tributary  to  tbe  promotion 
of  those  ends  in  a  substantial,  and  not  in  a 
remote  and  fanciful,  sense,  it  may  fairly  be 
considered  wltliin  tbe  charter  powers."  29 
Cyc  47. 

"To  say  that  a  corporation  cannot  sue  or 
be  sned  npon  an  nltra  vires  arrangement  is 
one  thing ;  to  say  that  it  may  retain  the  pro- 
ceeds thereof  which  may  have  come  into  its 
possession,  without  making  any  compensa- 
tion whatever  to  the  person  from  whom  it 
bas  obtained  them,  is  something  very  differ- 
ent and  savors  very  much  of  an  inducement 
to  fraud."  Green's  Brice's  "Ultra  Vires"  (2d 
Amer.  Ed.)  721. 

[3]  It  may  be  nrged  that  the  instrument 
sued  on  was  not  a  written  contract  inasmuch 
as  its  execution  was  ultra  vires.  It  Is  un- 
necessary to  give  consideration  to  tills  sug- 
gestion, further  than  to  say  that  even 
though  the  claim  might  not  be  upheld  on  .the 
written  coutract  because  unlawful,  nor  ac- 
cording to  its  terms,  yet  it.  will  be  sustained 


upon  tbe  Implied  contract  of  the  bank  to  n- 
turn  tbe  property  delivered  by  virtue  tbera- 
of  or  to  place  tbe  parties  in  status  qua 
Tills,  It  is  conceded,  cannot  be  done,  because 
the  powder  has  been  used  in  the  prosecution 
of  that  work  which  enabled  tbe  bank  to  pro- 
tect Itself  as  to  Lovejoy,  and  which  was  tbe 
beneficial  effect  of  the  contract  fiowing  to 
and  accepted  by  the  bank. 

Thus  it  was  said  in  Central  Transp.  Co.  v. 
Pullman  Palace  Car  Co.,  139  U.  S.  24, 11  Sup. 
Ct  478,  35  li.  Ed.  65,  by  Mr.  JusUce  Gray: 
"A  contract  ultra  vires  being  unlawful  and 
void,  not  because  of  Its  being  in  Itself  im- 
moral, bnt  because  the  corporation,  by  the 
law  of  Its  creation,  is  Incapable  of  making  it 
tbe  courts,  while  refusing  to  maintain  any 
action  upon  the  unlawful  contract  liave  al- 
ways striven  to  do  Justice  between  parties, 
so  far  as  could  be  done  consistently  with 
adherence  to  law  by  permitting  the  property 
or  money,  parted  with  on  faith  of  tbe  un- 
lawful contract  to  be  recovered  baclE,  or 
compensation  to  be  made  for  it  In  such 
case,  however,  tbe  action  is  not  maintained 
upon  the  unlawful  contract  nor  according  to 
its  terms ;  but  on  an  implied  contract  of  tbe 
defendant  to  return,  or,  failing  to  do  that 
to  make  compensation  for,  property  or  money 
which  it  has  no  right  to  retain.  To  main- 
tain such  an  action  is  not  to  affirm,  but  to 
disaffirm,  the  unlawful  contract" 

Inasmuch  as  the  contract  under  considera- 
tion has,  long  prior  to  the  commencement  ot 
this  action,  been  fully  executed  and  was  of 
beneficial  force  and  effect  to  tbe  bank,  and 
the  bank,  notwithstanding  these  facts,  failed 
and  refused  to  protect  the  powder  company 
when  it  had  the  opportunity,  it  will  not  now 
be  beard  to  urge  the  plea  of  ultra  vires  as 
relied  upon  in  tbe  court  below. 

Tbe  other  questions  presented  by  the  rec- 
ord, in  view  of  the  foregoing  conclusion,  be- 
come Immaterial,  and  no  further  considera- 
tion need  be  given  them. 

The  judcment  should  be  affirmed. 

PEB  CUBIAM.    Adopted  in  wbola. 

(10  Okl.  Cr.  MO) 
STBALEB  V.  STATE). 

(Criminal  Coart  ot  Appeals  of  Oklahoma.    Feb. 
7,  1914.) 

(Syllabtu  by  the  Court.) 

1.  Ckiutnal  Law  ({  662*)— BvinKNCS— Tbb- 
TiMONT  Taken  on  Pbeuminabt  BtxABiNO. 
The  constitutional  provision  that  "In  all 
crimioal  prosecutioDS  the  accnsed  shall  have 
the  right  to  be  confronted  with  the  witnesses 
against  him"  (Bill  of  Bights,  f  20)  is  not  in- 
fringed by  permitting  the  testimony  given  on 
the  preliminary  examination  of  the  defendant 
by  a  witness  who  has  since  died  to  be  read 
against  him   upon   tbe  trial  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ;{  3,  153»-154S;  Dec.  Dig.  I 
662.*] 
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2.  CBIUIRAT.  liAW  (I  642*)  —  BVIDKNCB— Tis- 

nwoNT  Taken  at  Pbeliminabt  Heabino. 
_  Where  a  witness  for  the  state  on  the  pT«- 
Iiminary  examination  has  since  died,  a  tran- 
scribed copy  of  the  stenographic  notes  of  his 
testimony  given  on  the  preliminary  examina- 
tion, supported  by  the  stenographer's  testimony, 
is  admissible  in  evidence  against  the  defend- 
ant upon  any  subsequent  trial  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1232.  1236;  Dec.  Dig.  { 
542.*] 

&  Cbihinai.  Law  (ff  410,  420*)— Bvidbncb— 
7?EaTIM0NT  Tasen  ON  Pbeuuinabt  Hear- 

INO — ^HEASaAT. 

The  rule  that  hearsay  evidence  ia  incom- 
petent does  not  apply  to  testimony  given  on 
the  preliminary  examination  of  the  defendant 
by  a  witness  since  deceased. 

[SM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  973-883;  Dec  Dig.  g§ 
419,  420.*] 

4.  Homicide   ({  255*)— MANSiiAUOHTEB— Sitt- 

nciBNCT  OF  Evidence. 

In  a  prosecution  for  murder,  evidence  ex- 
amined and  held  sufficient  to  sustain  a  verdict 
of  guilty  of  manslaughter  in  the  first  degree. 

rEd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  ){  5S9-641;  Dec  Dig.  {  255.*] 

Appeal  from  District  Court,  Mayes  Coun- 
ty;   Preston  S.  Davis,  Judge. 

Lewis  Stealer  was  convicted  of  man- 
slangiiter  In  tbe  ttrst  degree,  and  appeals. 
Affirmed. 

J.  H.  Langley,  of  Pryor,  for  plalutifl  In 
error.  Chas.  West,  Atty.  Gen.,  and  0.  J. 
Davenport,  Asst  Atty.  Gen.,  for  tbe  Stata 

DOYLE,  J.  This  appeal  is  prosecuted  from 
a  Judgment  and  sentence  entered  on  the  19th 
day  of  July,  1912,  in  accordance  with  tbe 
verdict  of  the  Jury  finding  the  defendant, 
Lewis  Stealer,  guilty  of  manslaughter  in  tbe 
first  degree,  and  assessing  his  punishment 
at  imprisonment  in  tbe  penitentiary  for  tbe 
term  of  four  years. 

[4]  The  evidence  on  tbe  part  of  tbe  state 
shows  that  the  defendant,  a  Cherokee  Indian, 
together  with  eight  or  nine  other  Cherokees 
gathered  at  tbe  home  of  Dick  Smith,  tbe  de- 
ceased, on  November  2,  1910,  and  remained 
there  several  hours,  drinking  whisky,  during 
which  time  the  defendant  and  the  deceased 
bad  what  several  witnesses  described  as  "a 
little  tussel,  tolerably  rough  though,"  and 
they  were  separated  by  others  present. 
There  was  a  Jug  sitting  on  the  porch;  the 
defendant  grabbed  this  Jug  and  threw  it,  hit- 
ting the  deceased  on  the  head,  fracturing  big 
skull,  and  inflicting  a  wound  about  two  inches 
long  and  an  inch  wide.  Tbe  deceased  fell 
unconscious,  and  on  tbe  ninth  day  thereafter 
he  died.  The  defendant  as  a  witness  in  bis 
own  behalf  testified  that  be  only  remembers 
that  be  went  to  the  home  of  the  deceased  and 
became  drunk,  and  woke  up  about  simdown 
by  the  side  of  tbe  road  about  a  quarter  of 
a  mile  from  Dick  Smith's  home ;  that  be  bad 
no  recollection  of  having  any  trouble  with 
Dick  Smith,  the  deceased. 

Numerous  errors  are  assigned  in  the  admis- 


sion and  exclusion  of  testimony,  but  the  only 
one  worthy  of  notice  Is  the  principal  con- 
tention that  the  court  erred  in  admitting  In 
evidence  a  transcript  of  the  testimony  of  one 
Dave  Blackbird,  who  was  sworn  and  testified 
as  a  witness  for  the  state,  and  who  was 
cross-examined  by  the  defendant's  counsel  on 
tbe  preliminary  examination.  Aa  a  predicate 
for  the  Introduction  of  this  testimony,  tbe 
death  of  tbe  witness  Dave  Blackbird  waa 
proved,  and  Harve  Langley  was  called  aa  a 
witness  to  Identify  the  transcript  He  testi- 
fied that  be  bad  been  a  stenographer  for 
four  years,  and  waa  requested  by  tbe  county 
attorney  to  take  tile  testimony  of  Dave  Black- 
bird, together  with  that  of  other  witnessea 
on  tbe  preliminary  examination.  That  he 
took  said  testimony  In  shorthand,  and  tran- 
scribed the  same  within  two  weeks  or  a 
month,  and  delivered  it  to  the  county  attor- 
ney ;  that  this  is  a  true  and  correct  tran- 
script of  the  testimony  from  bis  shorthand 
notes,  and  the  certificate  of  Terification  there- 
on was  made  by  him,  and  there  had  been  no 
changes  In  it  since  he  delivered  it  to  tbe 
county  attorney. 

[1-3]  Over  the  defendant's  objection  and 
exception,  tbe  transcript  was  admitted  and 
read  to  the  Jury  as  the  testtmony  of  Dare 
Blackbird. 

Our  Constitution  guarantees  that:  "In  all 
criminal  prosecutions  the  accused  shall  hare 
the  right  to  be  confronted  with  the  witnesses 
agalfist  him."  Bill  of  Rights,  S  20.  This 
right  has  always  been  deemed  one  of  tbe 
most  sacred  and  valuable  safeg^uards  of  the 
citizen.  It  protects  tbe  accused  against  tbe 
peril  of  conviction  by  means  of  ex  i>arte  tes- 
timony or  affidavits  given  In  bis  absence,  or 
when  be  had  not  the  right  of  cross-examina- 
tion, with  tbe  exception  that  in  homicide 
cases  dying  declarations  made  by  the  victim 
are  held  admissible  aa  evidence,  because  they 
were  admissible  at  common  law,  and  as  a 
matter  of  compelling  necessity  to  prevent  a 
failure  of  Justice.  Mulkey  v.  State,  5  OkL 
Cr.  75,  113  Pac.  632. 

Constitutional  provisions  substantially  sim- 
ilar are  found  in  the  sixth  amendment  of 
tbe  United  States  Constitution,  and  in  the 
constitutions  of  nearly  all  of  the  states.  In 
construing  these  provisions,  the  courts  have 
held  with  substantial  uniformity  that  the  tes- 
timony of  a  deceased  witness  given  upon  a 
former  trial  of  the  case,  or  on  tbe  preUm- 
inaiy  examination  Is  admissible. 

In  Mattox  V.  United  States,  166  U.  S.  237. 
16  Sup.  Ct  837,  39  L.  Ed.  409,  it  was  said: 
"The  primary  object  of  tbe  constitutional  pro- 
vision in  question  was  to  prevent  depositions 
or  ex  parte  affidavits,  such  as  were  sometimes 
admitted  in  civil  cases,  being  used  against 
the  prisoner  in  lieu  of  a  personal  examination 
and  cross-examination  of  tbe  witness,  In 
which  tbe  accused  has  an  opportunity  not 
only  of  testing  the  recollection  and  shifting 
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the  conscience  Of  the  witness,  but  of  compel- 
ling him  to  stand  face  to  face  with  the  jury 
in  order  that  they  may  look  at  him,  and 
Judge  by  bis  demeanor  upon  the  stand  and 
the  manner  in  which  he  gives  his  testimony 
whether  he  is  worthy  of  belief.  There  Is 
doubtless  reason  for  saying  tha't  the  accused 
should  never  lose  the  benefit  of  auy  of  these 
safeguards  even  by  the  death  of  the  witness; 
and  that.  If  notes  of  his  testimony  are  per- 
mitted to  be  read,  he  is  deprived  of  the  ad- 
vantage of  that  personal  presence  of  the  wit^ 
ness  before  the  Jury  which  the  law  has  de- 
signed for  his  protection.  But  general  rules 
of  this  kind,  however  beneficent  in  their 
operation  and  valuable  to  the  accused,  must 
occasionally  give  way  to  considerations  of 
public  poUcy  and  necessities  of  the  case.  To 
say  that  a  criminal,  after  having  once  be«i 
convicted  by  the  testimony  of  a  certain  wit- 
ness, should  go  scot-free  simply  because  death 
has  closed  the  mouth  of  that  witness,  would 
be  carrying  his  constitutional  protection  to 
an  unwarrantable  extent  The  law,  in  its 
wisdom,  declares  that  the  rights  of  the  public 
should  not  be  wholly  sacrificed  in  order  that 
incidental  benefit  may  be  preserved  to  the 
accused.  We  are  bound  to  interpret  the 
Constitution  in  the  light  of  the  law  as  it  ex- 
isted at  the  time  it  was  adopted,  not  as  reach- 
ing oat  tor  new  guaranties  of  the  rights  of 
the  dtisen,  but  as  securing  to  every  indi- 
vidual such  as  he  already  possessed  as  a 
British  subject — such  as  his  ancestors  had 
inherited  and  defended  since  the  days  of 
Magna  Charta.  Many  of  its  provisions  In 
the  nature  of  a  bill  of  rights  are  subject  to 
exceptions,  recognized  long  before  the  adop- 
tion of  the  Constitution,  and  not  interfering 
at  all  with  its  spirit  Such  exceptions  were 
obviously  intended  to  be  respected.  A  techni- 
cal adherence  to  the  letter  of  a  constitution- 
al provision  may  occasionally  be  carried  fur- 
ther than  is  necessary  to  the  Just  protection 
of  the  accused,  and  farther  than  the  safety 
of  the  public  will  warrant  For  instance, 
there  could  be  nothing  more  directly  contrary 
to  the  letter  of  the  provision  in  question  than 
the  admission  of  dying  declarations.  They 
are  rately  made  in  the  presence  of  the  ac- 
cused; they  are  made  without  any  oppor- 
tunity for  examination  or  cross-examination; 
nor  Is  the  witness  brought  face  to  face  with 
the  Jury;  yet  from  time  immemorial  they 
have  been  treated  as  competent  testimony, 
and  no  one  would  have  the  hardihood  at  this 
day  to  question  their  admissibility.  They  are 
admitted  not  in  conformity  with  any  general 
rule  regarding  the  admission  of  testimony, 
but  as  an  exception  to  such  rules,  simply 
from  the  necesslUes  of  the  case,  and  to  pre- 
vent a  manifest  failure  of  Justice.  As  was 
said  by  the  Chief  Justice  when  this  case  was 
here  upon  the  first  writ  of  error  (146  U.  S. 
140,  1S2  [13  Sap.  Ct  50]  36  li.  Ed.  917,  921), 
the  sense  of  impending  death  is  presumed  to 
remove  all  temptation  of  falsehoodr  and  to 


enforce  as  strict  an  adherence  to  the  truth 
as  would  the  obligation  of  an  oath.  If  such 
declarations  are  admitted,  becaase  made  by 
a  person  then  dead,  utider  circumstances 
which  would  give  his  statements  the  same 
weight  under  oath,  there  Is  equal  if  not 
greater  reason  for  admitting  testimony  of 
his  statements  which  were  made  under  oath. 
The  substance  of  the  constitutional  protec- 
tion is  preserved  to  the  prisoner  In  the  ad- 
vantage he  has  once  had  of  seeing  the  wit- 
ness face  to  face,  and  of  subjecting' him  to  the 
ordeal  of  a  cross-examination.  This,  the 
law  says,  he  shall,  under  no  drcnmstances, 
be  deprived  of,  and  many  of  the  very  cases 
which  hold  testimony  such  as  this  to  be  ad- 
missible also  hold  that  not  the  substance  of 
his  testimony  only,  but  tlie  very  words  of  the 
witness,  shall  be  proven.  We  do  not  wish  to 
be  understood  as  expressing  an  opinion  upon 
this  point,  but  all  the  authorities  hold  that  a 
copy  of  the  stenographic  report  of  bis  entire 
former  testimony,  supported  by  the  oath  of 
the  stenographer  that  it  is  a  correct  trans- 
cript of  the  notes  and  of  the  testimony  of  the 
deceased  witness,  such  as  was  produced  in 
this  case,  is  competent  evidence  of  what  be 
said."  The  phrase  "be  confronted  with  the 
witnesses  against  him,"  had  a  well  defined 
and  fixed  Judicial  meaning  long  before  the 
adoption  of  our  state  Constitution.  The  pre- 
sumption therefore  prevails  that  the  framers 
of  our  Constitution  used  said  language  in  its 
legal  sense.  It  is  well  settled  that,  where 
terms  or  phrases  have  a  technical  or  fixed 
Judicial  meaning,  the  framers  of  the  organic 
law,  when  using  said  terms  or  phrases,  used 
them  according  to  their  legal  signiflcance 
as  distinguished  from  any  construction  that 
might  otherwise  be  placed  upon  the  language. 
In  Wadsworth  v.  State,  9  Okl.  Cr.  84,  130 
Pac.  808,  it  Is  held  that:  "Where  the  tesU- 
m'ony  of  a  witness  on  an  examining  trial  Is 
taken  down  and  signed  by  Iiim,  or  is  taken  in 
shorthand  and  transcribed  without  signing, 
and  is  filed  with  the  clerk  of  the  district 
court  by  the  examining  magistrate,  such 
written  statements  upon  the  proof  of  the 
death  of  such  witness  may  be  used  as  a  depo- 
sition, without  further  identification  or  veri- 
fication.'' And  it  is  further  held  that: 
"Where  a  witness  has  testified  at  an  examin- 
ing trial  and  has  been  cross-examined  by  the 
opposing  party,  and  his  testimony  is  taken 
down  by  a  stenographer,  but  the  provisions  of 
section  6623,  Comp.  Laws  1909,  have  not  been 
complied  with,  a  purported  copy  of  said  testi- 
mony is  not  admissible  in  evidence^  unless 
the  stenographer  who  took  down  the  testi- 
mony, of  said  witness  testifies  that  sacfa  pur- 
ported copy  of  the  evidence,  is  a  true  and 
correct  copy  of  the  notes  of  the  testimony  of 
such  witness."    See,  also,  Henry  v.  State,  10 

Okl.  Cr. ,  136  Pac.  982;   Warren  v.  State, 

6  OkL  Cr.  1,  115  Pac.  812,  84  L.  R.  A.  (N.  S.) 
1121;  Hawkins  v.  United  States,  8  OkL  Cr. 
661. 108  Pac.  56S. 
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Upon  the  record,  the  case  against  the  de- 
fendant stands  uncontradicted,  and,  after  a 
careful  examination,  we  have  been  unable  to 
find  any  reversible  error  in  the  record.  The 
Judgment  of  conTletion  most  therefore  be 
affirmed. 

ARMSTRONG,  P.  J^  and  PURMAN,  J. 
concur. 

(44  Utah,  160) 

GROW  T.  OREGON  SHORT  LINE  R.  CO. 

(Supreme  Court  of  Utah.     Oct.  7,  1913.     On 

Rehearing,  Feb.  6.  1914.) 

1.  EviDENCB  (8  35*)— Judicial  Notice— Laws 
OF  Othbb  Status. 

The  courts  of  the  forum  cannot  take  judi- 
cial notice  of  the  laws  of  a  sister  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  86,  51;   0ec.  Dig.  {  35.*] 

2.  BviDENCB  (i  80*)— Fbksuiotion— FoBEian 

IiAW& 

In  the  absence  of  proof  it  will  be  presum- 
ed that  the  law  of  a  foreign  state  is  the  same 
as  that  of  the  forum,  this  presumption  being 
applicable,  not  only  to  the  common  law,  but  to 
the  statutory  law.i 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  101 ;   Dec  Dig.  {  80.*] 

3.  Evidence  (J  80*)  —  Pbisumptions  —  Fob- 
KiQN  Laws. 

In  an  action  for  the  wrongful  death  of  a 
servant  of  a  railroad  company  who  was  Icilled 
in  a  foreign  state,  it  will,  in  the  absence  of  ev- 
idence of  the  laws  of  that  state,  be  presumed 
that  laws  similar  to  Comp.  Laws  1907,  §§  1343, 
2912,  giving  a  right  of  action  for  wrongful 
death,  and  defining  fellow  servants,  were  in 
force  at  the  place  of  the  accident,  and  that  un- 
der such  law  those  employes  in  charge  of  a 
railroad  train  were  not  fellow  servants  of  track 
laborers.' 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  )  101 :   Dec.  Dig.  {  80.*] 

4.  Master  and  Servant  (S  137*)— Track  La- 
borers —  Injuries  by  Train  —  Duty  of 
Case. 

EmploySa  of  a  railroad  company  in  charge 
of  a  train,  who  have  knowledge  of  the  pres- 
ence of  track  laborers,  must  use  care  to  pre- 
vent injuring  them,  and  such  laborers  cannot 
be  treated  as  trespassers  for  whom  no  lookout 
need  be  kept. 

[B!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  269.  270,  273,  274,  277, 
278;    Dec.  Dig.  f  137.*] 

5.  Master  and  Servant  (i  240*)— Laborers 
ON  Track— DxTTY  of  Dare. 

Laborers  on  the  tracks  of  a  railroad  com- 
pany are  bound  to  exercise  care  for  their  own 
safety,  and  to  do  all  tbat  a  prudent  person  un- 
der similar  circumstances  would  do  to  avoid  in- 
jury from  trains. 

[EjA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  751-756;  Dec.  Dig.  8 
240.*] 

6.  Master  and  Servant  (|§  286,  289*)— Inju- 
ries to  Servant— Actions. 

In  an  action  for  the  wrongful  death  of  a 
servant  of  a  railroad  company  run  down  by  a 
train,  evidence  of  the  negligence  of  the  servants 

^  American  Oak  Leather  Co.  v.  Union  Bank,  9 
Utah,  87,  S3  Pac.  246:  DIgnan  v.  Nelson,  26  Utah, 
186,  72  Pac.  936 ;    Stanford  v.  Oray,  US  Pac  423. 

'Meyers  v.  San  Pedro  L.  A.  &  S.  L.  R.  Co.,  36 
Utah,  307,  104  Pac.  736,  21  Ann.  Cas.  1229  ;  Neesley 
V.  Southern  Pac.  Co.,  36  Utah,  259,  99  Pac.  1067: 
Shepherd  v.  DenverA  R.  O.  Co.,  126  Pac.  692;  Vota 
V.  Ohio  Copper  Co.,  129  Pac.  349. 


in  charge  of  the  train  and  of  the  deceased's 
freedom  from  contributory  negligence  koM  suffi- 
cient to  go  to  the  Jury. 

FEM.  Note.— B\)r  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  1001,  1006,  1008,  1010- 
1015,  1017-1033;  1036-1042.  1044,  104&-1050, 
1089,  1090,  1092-1182;  f>ec  iSlg.  fg  288. 
280.*] 

7.  Master  and  Servant'  ()  216*)— Injuries 
to  Servant— Fellow  Servants— Assuvp- 
TiON  OF  Risk. 

A  railroad  employ^  who  works  npon  the 
tracks  and  is  carried  to  ^nd  from  work  on  a 
hand  car  or  tricycle  does  not  assume  the  risk 
of  injury  from  the  negligence  of  servants  in 
charge  of  a  train,  for  such  servants  are  not  his 
fellow  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  567-fl73;    Dec  Dig.  { 

8.  Commerce  (S  27*)— Interstate  Commerce 
—Who  are  ''engaged  in  Interstate  Com- 
merce." 

A  servant  of  a  railroad  company  engaged 
in  both  interstate  and  intrastate  commerce,  em- 
ployed in  installing  a  new  block  system  alons 
the  tracks  which  was  designed  to  protect  aU 
trains,  is  "Engaged  in  interstate  commerce" 
within  the  federal  Employers'  Liability  Act; 
the  block  system  being  for  the  benefit  of  inter- 
state trains. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  25 ;    Dec.  Dig.  {  27.*] 

9.  Master  and  Servant  (|  89*)— Continu- 
ance OF  Relation. 

Where  a  servant  of  a  railroad  company  en- 
gaged in  installing  an  automatic  block  s^tem 
was  being  carried  from  his  work  on  a  tricycle 
which  ran  on  the  traclu,  the  relation  of  master 
and  servant  existed  at  that  time  as  to  the  mas- 
ter's liability  for  the  negligence  of  other  serv- 
ants in  charge  of  a  train,  who  ran  down  the 
servant  on  the  tricycle. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  153-156;  Dec  Dig.  | 
89.*] 

On  Rehearing. 

10.  Master  and    Sbrtant  (f  250*)— Intib- 

STATE  CoMMERCIt-FEDEBAL  EMPLOYERS*  Ll- 

ABiLiiT  Act. 

The  purpose  of  the  federal  Employers'  li- 
ability Act  (Act  April  22,  1908,  c.  149,  35  Stat 
65  [U.  S.  Comp.  St.  Supp.  1911,  p.  1322])  is 
not  to  abridge,  but  to  enlarge,  the  liability  of 
interstate  carriers,  and  a  servant  engaged  in 
interstate  commerce  who  is  injured  may  recov- 
er under  the  common  law,  where  Che  facts  and 
circumstances  would  entitle  him  to  maintain  an 
action  thereunder  regardless  of  the  statute. 

[£d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  806 ;    Dec  Dig.  {  250.*] 

11.  Evidence  ({  80*)  —  Presumptions  —  Re- 
buttal OF  Presumptions. 

In  an  action  for  the  wrongful  death  of  a 
servant  killed  in  a  foreign  state,  the  master,  if 
desiring  to  rebut  the  presumption  that  the  laws 
of  the  foreign  state- were  the  same  as  those  of 
the  forum,  must  introduce  evidence  of  the  law 
of  the  situs. 

[Eld.  Note.— For  other  cases,  see  £]vidence. 
Cent  Dig.  {  101 ;    Dec  Dig.  S  80.*] 

12.  APPEAL  AND  Error  (|  171*)— Change  of 
Theory  on  Appeal. 

In  an  action  for  the  wrongful  death  of  a 
servant  killed  in  a  foreign  state,  the  original 
complaint  alleged  facts  and  circumstances  which 
entitled  plaintiff  to  recover  under  the  federal 
Employers'  LiabUity  Act  (Act  April  22,  1908, 
c  149,  35  Stat.  65  [U.  S.  Comp.  St  Supp. 
1911,  p.  1322^)  if  the  deceased  was  engaged  m 
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Interstate  commerce,  and  further  alleged  the 
existence  of  statutes  of  the  state  of  the  sitns  of 
the  accident  permitting  a  recovery  for  wrongful 
death  on  motion  of  plaintiff.  The  allegations 
concerning  the  law  of  the  sitns  were  striclien, 
and  the  defendant  filed  a  new  answer  to  the 
amended  complaint,  which  did  not  plead  the 
foreign  statute.  Upon  trial  a  directed  verdict 
was  rendered  for  defendant  based,  not  only  up- 
on the  ground  that  deceased  was  not  engaged  tn 
interstate  commerce,  but  also  on  the  ground 
that  he  was  guilty  of  contributory  negligence 
and  had  assumed  the  rislc.  Held,  that  as  both 
parties  generally  introduced  evidence  of  negli- 
gence and  contributory  negligence,  it  could  not 
be  claimed  that  plaintilf  based  her  entire  right 
to  recover  upon  the  federal  Employers'  Liabili- 
ty Act,  and  so  could  not  on  appeal  contend  that 
she  was  at  least  entitled  to  recover  under  the 
common  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  jli  1053-1063,  lOM,  1067, 
U61-1165;    Dee.  Dig.  |  17L»] 

E>ick,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Weber  Coun- 
ty: J.  A.  Howell,  Judge. 

Action  by  Cecillia  Grow  as  administratrix 
of  Cyrus  L.  Grow,  deceased,  against  the  Ore- 
gon Short  Line  Railroad  Company.  From  a 
Judgment  for  defendant,  plaintlfl  appeals. 
Reversed  and  remanded. 

Jolm  6.  Willis,  of  Ogden,  for  appellant 
P.  L.  WUliams,  Geo.  H.  Smith,  and  F.  K.  Ne- 
belier,  all  of  Salt  Lake  City,  and  C.  R.  Hol- 
lingsworth,  of  Ogden,  for  respondent 

STRAtTP,  J.  This  is  an  action  to  recover 
damages  for  the  death  of  plaintiff's  intestate. 
At  the  conclusion  of  the  evidence  the  court 
directed  a  verdict  in  favor  of  the  defendant 
The  plaintiff  appeals. 

The  essential  allegations  of  the  complaint 
are:  That  the  defendant,  a  Utah  corpora- 
tion, was  and  is  a  common  carrier,  operating 
a  line  of  railway  through  and  between  the 
states  of  Utah,  Wyoming,  Idaho,  Montana, 
and  Oregon,  that  at  the  time  of  the  accident 
it  was,  and  prior  thereto  for  several  months 
liad  been,  engaged  in  installing,  and  equip- 
ping its  main  line  of  railway  with,  what  is 
known  as  a  "block  signal  system,"  and  that 
the  deceased,  who  was  in  its  employ  and 
with  others  engaged  in  such  work,  was,  near 
Mora,  Idaho,  run  over  and  killed  by  an  in- 
terstate passenger  train  operated  by  the  de- 
fendant from  Salt  Lake  City,  Utah,  to  Hunt- 
ington, Or.  The  alleged  negligence  is  that 
the  train  was  operated  at  a  dangerous  and 
excessive  rate  of  speed,  without  signals  or 
warning  of  its  approach,  without  a  headlight, 
and  without  observing  a  lookout.  The  de- 
fendant denied  the  alleged  negligence,  and 
pleaded  assumption  of  risk  and  contributory 
negligence. 

The  evidence  shows  that  the  defendant,  an 
interstate  carrier  by  rail,  was  installing  and 
equipping  its  main  line  from  Salt  Lake  City, 
Utali,  to  Huntington,  Or.,  with  automatic 
block  signals.  It  began  such  work  at  both 
ends,  one  at  Salt  Lake,  the  other  at  Hunt- 


ington. As  we  gather  from  the  record,  au- 
tomatic block  signals  do  away  with  signalmen 
at  the  ends  of  block  stations,  and  afford  pro- 
tection against  obstructions  on,  or  breaks 
in,  the  track,  and  especially  indicate  to  train 
operatives  when  a  train  Is  running  ahead  of 
them  or  approaching  them.  The  mechanism 
of  the  signals  is  not  minutely  or  definitely 
described.  Nor  is  that  essential.  They  are 
sufficiently  described  to  show  that  they  are 
constructed  along  the  track  and  connected 
with  it  in  such  manner  as  to  be  affected  and 
operated  by  trains  passing  over  the  track, 
or  by  obstructions  on,  or  breaks  in,  the  track, 
and  afford  protection  against,  and  prevent, 
accidents  and  collisions  in  the  operation  of 
trains.  A  witness,  after  generally  describing 
the  semaphores,  casings,  poles,  motor,  or 
battery,  slot  arm  or  connection  rod,  the  arm 
signals  or  blades,  eta,  testified  that:  "The 
automatic  signals  are  operated  from  the  rail 
by  trains  on  or  passing  over  the  track,  an 
electric  current  on  the  rail  and  the  train 
causing  a  shunt  through  a  relay,  the  circuit 
is  carried  from  the  pole  line  that  controls 
all  signals  in  opposite  directions."  The  blocks 
constitute  a  section  or  unit  two  or  three 
miles  in  length,  and  are  so  constructed  as  to 
be  operated  independently  of  each  other.  At 
the  time  of  the  accident  the  system  was  com- 
pleted, except  for  a  distance  of  about  45  or 
50  miles  in  Idaho  between  Nampa  on  the. 
west  and  Reverse  on  the  east,  and  was  in 
operation  and  in  use  west  from  Nampa  to 
Huntington  and  east  from  Reverse  to  Salt 
Lake  by  the  defendant  in  the  operation  of 
trains  and  in  doing  an  interstate  commerce 
business.  For  the  distance  of  45.  or  50  miles 
nothing  had  been  done,  except  the  construc- 
tion of  concrete  foundations  for  the  signals. 
The  deceased  and  four  other  employes  were 
engaged  in  installing  the  system  about  three 
miles  east  of  Kuna,  a  place  between  Nampa 
and  Reverse.  They  were  in  charge  of  a 
foreman.  Tlie  deceased  and  the  foreman 
preceded  the  other  employes  measuring  off 
and  locating  places  to  put  poles.  The  others 
followed  digging  post  holes  and  stringing 
wire.  Their  outfit  was  temporarily  maintain- 
ed at  Kuna,  where  they  boarded  and  lodged 
in  cars  furnished  by  the  defendant  The 
usual  quitting  time  was  6  o'clock  p.  m.,  but 
the  employes  generally  quit  in  time  to  re- 
turn to  their  lodging  place  by  6.  On  January 
5th  the  foreman  and  the  deceased  quit  at 
about  5:30  in  the  evenlug  and  started  back 
on  a  gas  motor  tricycle  operated  on  the 
track.  The  evening  was  cold  and  cloudy,  the 
track  frosty.  A  brisk  wind  blew  from  the 
west,  the  direction  in  which  they  were  go- 
ing. Because  of  the  cold  and  the  frost,  the 
foreman  and  the  deceased  had  difficulty  in 
starting  and  operating  the  motor  of  the  tri- 
cycle, which  in  starting  and  running  made 
much  noise.  The  foreman  placed  the  de- 
ceased on  the  front  end  of  the  tricycle  to 
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hold  the  front  wheels  more  firmly  on  the 
track.  He  sat  on  the  tricycle  facing  a  little 
east  of  sooth.  They  were  going  west  to  Kn- 
na,  their  lodging  place.  The  foreman  was  at 
the  rear,  shoving  the  tricycle  to  start  it 
When  they  reached  the  place  where  the  fonr 
men  were  at  work  they  carried  the  tricycle 
aronnd  a  hand  car  on  the  track.  The  de- 
ceased again  took  the  same  position  on  the 
front  end  of  the  tricycle^  the  foreman  at 
the  rear,  getting-  off  and  on  shoving  the  tri- 
cycle on  their  way  to  camp.  A  passenger 
train  with  two  engines  approached  from  the 
east  14  hours  late,  at  70  miles  an  hour  (some 
of  the  witnesses  testifled  45  or  60,  but  we 
must  take  the  evidence  most  favorable  to 
the  plaintiff  against  whom  the  verdict  was 
directed),  withont  signals  or  warning  of  its 
approach,  without  a  headlight,  and  withont 
the  train  operatives  observing  an  outlook. 
It  first  reached  the  four  men  and  the  hand 
car  on  the  track,  who  then  were  also  quit- 
ting work  and  gathering  tools.  One  of  them, 
discovering  the  train,  called  to  his  fellow 
workmen,  who  barely  got  the  hand  car  off 
the  track,  avoiding  a  collision.  As  they  pass- 
ed, the  fireman  said  to  the  engineer  that  "was 
a  close  call  for  those  fellows."  They  did 
not  discover  the  foreman  and  the  deceased 
on  the  tricycle  nntil,  according  to  the  testi- 
mony of  the  train  operatives,  within  a  car 
length  of  them.  At  that  moment,  the  fore- 
man, discovering  the  train,  suddenly  threw 
himself  from  the  tricycle,  escaping  nnhort 
Grow,  the  deceased,  was  struck  and  killed. 
The  train  ran  from  one-half  to  three-quar- 
ters of  a  mile  before  it  was  stopped.  It  then 
backed  up  and  took  the  deceased  to  Nampa. 
The  track  at  the  place  of  the  accident  was 
straight,  the  view  unobstructed.  The  sun 
had  set,  and,  though  it  was  cloudy,  yet  it 
was  sufficiently  light  to  see  a  train  a  mile  or 
more  away.  The  men  on  the  tricycle  could  be 
seen  by  train  operatives  for  about  the  same 
distance.  The  engineer,  as  testified  to  by 
himself,  "was  not  keeping  a  lookout,"  and, 
for  that  reason,  did  not  discover  the  men  on 
the  tricycle  until  but  a  car  length  away. 
He  knew  he  had  struck  the  tricycle,  but  did 
not  know,  as  he  testified,  that  he  had  struck 
or  hurt  any  one  untU  the  train  was  backed 
up. 

A  motion  was  made  to  direct  a  verdict  on 
the  grounds:  (1)  That  the  deceased  was  not, 
at  the  time  of  the  accident,  engaged  In  work 
connected  with  or  related  to  interstate  com- 
merce, but  had  completed  his  labors  for  the 
day  and  was  on  the  way  from  his  place  of 
work  to  his  place  of  abode;  (2)  that  the  sig- 
nal system  was  not  fully  completed,  and  hence 
not  in  use  by  the  defendant  in  the  operation 
of  its  trains,  or  in  connection  with  iuterstate 
commerce;  (3)  that  the  servants  operating 
the  train,  whose  negligence  is  complained  of, 
were  not  engaged  in  interstate  commerce; 
(4)  that  the  defendant  was  not  guilty  of  the 
acta  or  omissions  complained  of;  and  (5)  that 


the  deceased  was  gnilty  of  contributory  neg- 
ligence,  and  assumed  the  risk. 

The  motion  was  granted  on  the  grounds; 
(1)  Insufficiency  of  the  evidence  to  show  neg^ 
ligence,  on  the  theory,  as  stated  by  the  court, 
that  the  defendant  was  "under  no  duty  to 
give  warning  to  a  aectlonman  working  upon 
the  track,  or  any  other  employ^  working  up- 
on its  track,  except  the  duty  of  seeking  to 
prevent  injury  to  the  employ^  after  his  dis- 
covery upon  the  track  has  been  made";  (2) 
that  the  deceased,  sitting  on  the  tricycle  in 
the  position  he  was,  and  capable  of  seeing 
the  train  had  he  looked,  "assumed  the  risk 
by  staying  there  of  any  injury  which  he 
might  suffer";  and  (3)  that  he,  at  the  time 
of  the  injury,  was  not  oigaged  In  lnteratat« 
commerce. 

CI,  2]  Counsel  for  both  parties  have  large- 
ly argued  the  case  upon  the  proposition  or 
theory  of  whether  the  case  is  within  or  with- 
out the  provisions  of  the  act  of  Congress  re- 
lating to  the  liability  of  interstate  common 
carriers  by  rail  to  their  employes.  The  act 
provides  that  every  common  carrier  by  rail- 
road, while  engaging  in  commerce  between 
any  of  the  several  states,  etc.,  shall  be  liable 
in  damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrlor  in  such 
commerce,  or,  in  case  of  the  death  of  such 
employe,  to  his  iiersonal  representatives,  etc., 
for  sudi  injury  or  death,  resulting  in  whole 
or  in  part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employes  of  such  carrier, 
etc.  It  further  provides  that  contributory 
negligence  shall  not  bar  a  recovery,  but  the 
damages  shall  be  diminished  by  the  Jury  in 
proportion  to  the  amount  of  negligence  at- 
tributable to  such  employ^;  and  where  a 
violation  by  such  carrier  of  any  statute  en- 
acted for  the  safety  of  the  employes  contrib- 
uted to  the  injury  or  death,  the  employe 
shall  not  be  held  to  be  guilty  of  either  con- 
tributory negligence  or  assumption  of  risk. 
Act  April  22,  1908,  c  149,  35  Stat  65;  U. 
S.  Comp.  St  Supp.  1911,  p.  1322,  and  amend- 
ment. Act  April  6,  1910,  c.  143,  36  Stat  291 
(U.  S.  Comp.  St  Supp.  19U,  p.  1324). 

On  the  one  side  it  is  contended  that  the 
case  is  within  the  provisions  of  this  act  snd 
hence  the  verdict  was  erroneously  directed; 
on  the  other,  that  the  case  Is  without  and 
hence  the  verdict  was  properly  directed.  But 
manifestly  the  disposition  of  this  question 
Is  not  necessarily  determinatire  of  the  rul- 
ing directing  the  verdict  Though  the  case 
is  not  within  the  provisions  of  the  act  stiU, 
if  the  questions  respecting  the  alleged  negU- 
gence,  contributory  negligence,  and  assump- 
tion of  risk  are,  on  the  record,  questions  of 
tact  the  case  ought  to  have  been  submitted 
to  the  Jury  on  proper  instructions  applica- 
ble to  the  law  of  negligence  of  the  state  of 
Idaho,  where  the  injury  and  death  occurred. 
True,  under  the  common  law,  no  cause  of  ac- 
tion existed  to  recover  damages  for  the  death 
of  one  caused  by  the  wrongful  or  negligent 
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act  of  another,  and  no  statute  of  Idaho  glv- 
ing  such  a  right  of  action  was  pleaded  or  put 
in  evidence.  We,  of  course,  cannot  take 
Judicial  uutice  of  the  laws  of  a  sister  state. 
That  is  well  settled.  But  it  is  equally  well 
settled  in  this  Jurisdiction  that,  in  the  ab- 
sence of  proof,  it  will  be  presumed  that  the 
law  of  another  state  is  the  same  as  the  law 
of  the  fomm.  In  some  Jurisdictions  the  pre- 
sumption Is  held  applicable  only  to  the  com- 
mon law.  To  the  contrary,  and,  as  we  think, 
by  the  weight  of  authority — at  least  by  the 
greater  number  of  cases — the  presumption 
Is  also  extended  to  the  statutory  law.  The 
cases  BO  holding  are  collected  and  noted  In 

20  Cent  Dig.,  Title,  Evidence,  I  101;  8  Dea 
Dig.,  Title,  Evidence,  i  80  (1) ;  notes,  21  L.  R. 
A.  467;  leCyc.  1084;  1  Ann:  Cas.  460.  And, 
aa  Mr.  Jones  in  his  work  on  Evidence  (sec- 
tion 83  [2d  Ed.])  puts  the  proposition,  the 
court  will  administer  and  apply  the  law  of 
the  Jurisdiction  until  the  law  of  the  situs 
is  shown. 

But  whatever  diversity  of  opinion  may  ex- 
ist as  to  this,  the  rule  is  firmly  established 
in  this  Juilsdlction  that  the  presumption  ex- 
tends to  the  statutory  law  as  well  as  to  the 
common  law.  Am.  Oak  Leatber  Co.  v.  Union 
Bank,  0  Utah,  87,  33  Pac.  246;  Dignan  v. 
Nelson.  26  Utah,  186,  72  Pac.  038;  Stanford 
▼.  Gray,  129  Pac.  423.  There  are  some  rec- 
ognized exceptions — statutes  relating  to  for- 
feitures and  penalties — here  not  involved. 

[S]  We  have  in  tbis  state  a  statute  (Comp. 
Laws  1907,  {  2912)  giving  a  right  of  action 
for  damages  where  the  death  of  one  Is 
caused  by  the  wrongful  or  negligent  act  of 
another,  mid,  in  the  absence  of  evidence,  fol- 
lowing the  rule  adopted  in  this  Jurisdiction, 
we  presume  the  law  of  Idaho  to  be  the  same. 
We  also  have  a  statute  defining  fellow  serv- 
ants. Comp.  Laws  1907,  {  1343.  Under  that 
statute  the  deceased  and  the  train  crew 
were  not  fellow  servants.  Meyers  v.  S.  P.  Lk 
A.  &  S.  L.  R.  Co.,  36  Utah,  307,  104  Pac.  736, 

21  Ann.  Cas.  1229;  Keesley  v.  So.  Pac.,  85 
Utah,  259,  99  Pac.  1067;  Shepherd  v.  D.  & 
R.  G.  Co.,  126  Pac.  692;  Vota  v.  Ohio  Copper 
Co.,  129  Pac.  349.  Again,  in  the  absence  of 
evidence,  we  presume  the  law  of  Idaho  is 
BimUar.  Hence  dues  it  foUuw  that  on  the 
record  the  defendant,  independently  of  the 
act  in  question,  is  responsible  for  the  negli- 
gence, if  any,  committed  by  the  train  crew  In 
the  particulars  charged. 

[4-1]  This,  then,  brings  us  to  the  question 
of  sufficiency  of  the  evidence  to  require  a 
sabmission  of  the  case  to  the  Jury.  We 
cannot  yield  assent  to  the  proposition  that 
train  operatives  in  the  operation  of  trains 
owe  no  duty  to  use  care  toward  those  engag- 
ed at  work  along  the  track.  Train  operatives 
may  .not,  as  the  trial  court  seems  to  think 
they  might,  regard  them  as  trespassers  to 
whom  no  duty  is  owing,  except  to  refi-ain 
from  injuring  them  after  discovering  them  in 
a  perilous  or  dangerous  position.  Where 
men  e.re  engaged  at  work  upon  and  along  a 
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track  day  after  day  for  months,  as  was  the 
deceased  and  his  coemploy^s,  it  may  well 
be  presumed  that  train  operatives  have 
knowledge  thereof,  and  hence  are  required  ta 
nse  care  toward  them  to  avoid  injury.  True, 
the  law  does  not  itself,  at  such  a  place  where 
the  injury  occurred,  prescribe  or  restrict  the 
rate  of  speed  at  which  trains  may  be  operat- 
ed, nor  itself  prescribe  rules  for  the  observ- 
ance of  outlooks,  nor  the  giving  of  signals 
or  of  warning  of  the  approach  of  trains. 
But  the  law,  nnder  the  circumstances  disclos- 
ed, does  impose  the  duty  to  use  care  toward 
those  engaged  at  work  along  or  upon  the 
track,  care  in  the  operation  of  trains  with 
respect  to  speed,  warnings,  signals,  and  out- 
looks. Whether  the  duty  was  properly  dis- 
charged, whether  the  speed  was  excessive  or 
dangerous,  and  whether  the  failure  to  give 
signals  or  warning  of  the  approach  of  the 
train,  or  to  observe  an  outlook,  was  negli- 
gence depended  on  a  variety  of  things,  and 
upon  the  particular  facts  and  drcumstances 
of  the  case;  hence  such  question  generally 
is  one  of  fact  We  think  it  was  here.  So 
as  to  the  deceased.  A  duty  was  also  imposed 
on  him  to  exercise  care  for  his  own  safety 
and  to  do  all  that  a  prudent  person  under 
similar  circumstances  ought  to  have  done. 
Did  he  do  it?  Did  his  conduct  come  up  to 
that  standard?  We  think  that  too,  was  a 
question  of  fact.  We  cannot  say  that  one, 
sitting  on  a  tricycle  under  the  circumstances 
as  was  the  deceased,  with  his  face  to  tbe 
south  or  southeast  and  falling  to  look  dr 
see  the  train  approaching,  was  conclusively 
guilty  of  negligence.  Whether  his  conduct 
like  that  of  the  train  operatives,  amounted 
to  negligence  was  also  dependent  upon  a 
variety  of  things  and  the  particular  facts 
and  circumstances  of  the  case  Hence  the 
question  of  contributory  negligence  was  also 
one  of  fact 

[7]  Now,  as  to  assumption  of  risk.  We 
see  nothing  to  that  The  deceased's  conduct 
Involved  questions  of  contributory  negligence, 
but  not  of  assumption  of  risk.  The  two 
should  not  be  confused.  The  triers  of  fftct 
may  say  that  one  sitting  on  a  tricycle  as  did 
the  deceased,  and  falling  to  look  or 
see  the  approaching  train,  was  guilty  of 
negligence;  but  the  proposition  involves  no 
element  of  assumption  of  risk,  unless  it  be 
said  the  train  operatives  were  fellow  serv- 
ants with  the  deceased,  for  it  is  the  rule  that 
an  employe  assumes  risks  of  danger  arising 
from  the  negligence  of  fellow  servanta  But 
on  the  record,  as  has  been  seen,  the  train 
operatives  and  the  deceased  were  not  fellow 
servants.  And  apart  from  that  there  is  no 
element  of  assumption  of  risk  present  Cer- 
tainly an  employs  working  upon  a  track  does 
not  assume  the  danger  or  risk  of  being  negli- 
gently run  over  and  injured  or  klUed,  by 
trains  with  the  operation  of  which  he  has 
nothing  to  do,  unless  he  and  the  operatives 
whose  negligence  caused  the  Injury  are  fel- 
low scrvouta.    Bucb  a  danger  is  not  an  or- 
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dinary  or  aaual  danger  Incident  to  his  em- 
ployment. It  here  was  one  due  to  negligence, 
negligence  of  the  train  operatives  for  which, 
on  the  record,  the  defendant  is  responsible, 
or  negligence  of  the  deceased,  or  of  both  the 
train  operatives  and  the  deceased.  If  one 
sees  an  approaching  train  and  does  not  get 
out  of  the  way,  or  fails  to  look  and  see  it 
when  due  care  required  him  to  look  and  see 
it,  and  Is  run  over  and  injured,  he  is  guilty 
of  negligence;  but,  it  is  a  confusion  of  terms 
to  say  he  assumed  the  risk. 

[8]  So  far  we  hare  considered  the  case  in- 
dependently of  the  congressional  act,  and 
have  reached  the  conclusion  that  the  plain- 
tUT,  on  the  record,  was  entitled  to  go  to  the 
Jury.  Zachary  t.  North  Carolina  R.  Co., 
156  N.  C.  496,  72  S.  E.  858.  But,  as  the  Judg- 
ment most  be  reversed  and  the  case  remand- 
ed for  a  new  trial,  it  is  proper  to  determine 
whether  the  plaintiff,  on  the  record,  was  en- 
titled to  have  it  submitted  under  the  provi- 
sions of  the  congressional  act  To  bring  the 
case  within  that  act  it,  of  course,  must  be 
made  to  appear  that  the  defendant  was  en- 
gaged in  interstate  commerce,  that  the  de- 
ceased was  in  its  employ,  and  that  the  death 
resulted,  in  whole  or  In  part,  from  the  negli- 
gence of  an  ofBcer,  agent,  or  employ^  of  the 
defendant,  while  the  deceased  was  employed 
in  such  commerce.  It  is  conceded  that  the 
defendant  was  engaged  In  Interstate  com- 
merce. And,  as  has  been  seen,  the  evidence 
is  sufficient  to  show  negligence  on  the  part 
of  the  train  operatives — employes  of  the  de- 
fendant— and  that  the  death  resulted  wholly 
or  in  part  therefrom.  The  further  question, 
and  the  one  which  chiefly  divides  the  paiv 
ties,  is,  Was  the  deceased,  at  the  time  of  the 
accident,  employed  in  interstate  commerce? 
The  answer  to  that  is  dependent  upon  the 
meaning  of  the  words,  as  used  in  the  act, 
"wMle  employed  in  such  commerce,"  inter- 
state commerce.  Upon  that  a  variety  of  Ju- 
dicial views  has  been  expressed,  both  by  the 
state  and  the  federal  courts. 

But  they  have  been  Judicially  considered 
and  construed  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Pedersen  v. 
Delaware,  L..  &  W.  R.  Co.,  229  U.  S.  146,  33 
Supi  Ct  648,  57  L.  Ed.  1125.  The  case  origi- 
nated in  the  Circuit  Court  of  Pennsylvania, 
reported  1b  184  Fed.  737,  carried  on  appeal  to 
the  Third  CIrcait  Court  of  Appeals,  reported 
in  197  Fed.  637,  117  C.  C.  A.  33,  and  from 
there  to  the  Supreme  Court  of  the  United 
States.  As  stated  by  the  Circuit  Court, 
whose  statement  was  adopted  by  the  Court 
of  Appeals,  the  defendant,  the  railroad  com- 
pany, did  both  an  Interstate  and  intrastate 
business,  and  that  "at  the  time  of  the  plain- 
tUTs  injury  it  was  engaged  in  building  an 
additional  track  near  Hoboken,  N.  J.  Part 
of  this  track  was  to  he  laid  upon  a  bridge, 
and  the  plaintiff  was  hurt  upon  the  uncom- 
pleted structure  while  carrying  material 
from  one  part  of  the  work  to  another.  The 
verdict  establishes  the  facts  that  the  negli- 


gence of  a  locomotive  engineer  was  one  cause 
of  the  injury,  and  that  the  plaintiff,  if  negli- 
gent at  all,  was  nevertheless  entitled  to  re- 
cover a  considerable  sum.  The  new  track 
when  finished  was  Intended  for  use  both  in 
local  business  and  in  commerce  between  the 
states,  but  the  train  by  which  the  injury  was 
Inflicted  was  a  purely  local  train,  running 
between  two  points  in  the  state  of  New  Jer- 
sey." The  Circuit  Court  held  that,  since  the 
plaintiff  "was  injured  by  the  act  of  the  de- 
fendant done  in  the  performance  of  purely 
intrastate  business,"  he  was  not  entitled  to 
recover,  and  directed  the  entry  of  a  Judgment 
in  favor  of  the  defendant  The  Court  of 
Appeals  affirmed  the  Judgment  on  the  theory 
that  neither  the  defendant  nor  the  plaintiff, 
at  the  time  of  the  injury,  was  engaged  in  in- 
terstate commerce.  Said  that  court:  "The 
plaintiff  was  an  iron  worker  on  a  bridge  on 
which  an  additional  track  was  being  placed. 
In  getting  rivets  for  the  bridge  he  went  upon 
the  main  east-bound  track  of  the  road,  where 
he  was  struck  and  injured  by  a  local  and 
intrastate  train  coming  in  the  other  direc- 
tion. Under  such  facts  it  is  clear  that  nei- 
ther by  operating  such  local  train  or  by  build- 
ing an  additional  track  or  bridge,  or  by  send- 
ing the  man  for  the  rivets,  was  the  carrier 
'engaged  in  commerce  between  any  of  the 
several  states,'  nor  was  the  plaintiff  by  help- 
ing to  build  such  bridge,  or  by  going  upon  a 
track  which  the  company  was  not  at  the  time 
using  in  interstate  commerce  'employed  by 
such  carrier  In  such  commerce.' "  l^e  Su- 
preme Court  of  the  United  States  held  that 
both  the  carrier  and  the  plaintiff  were  engag- 
ed in  interstate  commerce  within  the  mean- 
ing of  the  act  Mr.  Justice  Van  Devanter,  in 
delivering  the  opinion  of  the  court,  said  that 
it  was  conceded  that  the  defendant  was  en- 
gaged in  interstate  commerce,  and  hence  the 
court  was  "only  concerned  with  the  nature 
of  the  work  in  which  the  plaintiff  was  em- 
ployed at  the  time  of  his  injury."  With 
respect  to  that  he  said:  "The  plaintiff  was 
an  iron  worker  employed  by  the  defendant 
in  the  alteration  and  repair  of  some  of  Its 
bridges  and  tracks  at  or  near  Hoboken,  N.  J. 
On  the  afternoon  of  his  Injury  the  plaintiff 
and  another  employe,  acting  under  the  direc- 
tion of  their  foreman,  were  carrying  from  a 
tool  car  to  a  bridge,  known  as  the  Duffleld 
bridge,  some  bolts  or  rivets  which  were  to  be 
used  by  them  that  night,  or  very  early  the 
next  morning,  in  'repairing  that  bridge,'  the 
repair  to  consist  in  taking  out  an  existing 
girder  and  inserting  a  new  one.  The  bridge 
could  be  reached  only  by  passing  over  an  in- 
tervening temporary  bridge  at  James  avenue. 
These  hrldges  were  being  regularly  used  in 
both  interstate  and  intrastate  commerce. 
While  the  plaintiff  was  carrying  a  sack  of 
bolts  or  rivets  over  the  James  avenue  bridge, 
on  his  way  to  the  Duffleld  bridge,  he  was  nm 
down  and  injured  by  an  intrastate  passenger 
train,  of  the  approach  of  which  its  engineer 
negligently  fiiUed  U>  give  any  watoins." 
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The  test,  said  he.  In  determining  whether  or 
not  an  employ^  was  employed  In  Interstate 
commerce,  is  this:  "Is  the  work  In  question 
a  part  of  the  Interstate  commerce  In  which 
the  carrier  Is  engaged?  *  •  *  Was  that 
work  [at  or  npon  which  the  employ^  was  en- 
gaged] being  done  Independently  of  the  inter- 
state commerce  in  which  the  defendant  was 
engaged,  or  was  it  so  closely  connected  there- 
with as  to  be  a  part  of  it"  He  argned  that 
"tracks  and  bridges  are  as  indispensable  to 
Interstate  commerce  by  railroad  as  are  en- 
gines and  cars ;  and  sound  economic  reasons 
nnite  with  settled  mles  of  law  in  demanding 
that  all  of  these  Instmmentalities  be  kept  in 
repair."  In  support  of  the  holding  that  the 
plaintiff  there  was  engaged  in  Interstate 
commerce  the  conrt  approvingly  cited,  among 
others,  the  case  of  Zikos  v.  O.  B.  ft  N.  Co. 
(C.  C.)  179  Fed.  893,  where  It  was  held  that 
a  section  hand,  working  on  a  track  of  a  rail- 
road orer  which  both  interstate  and  intra- 
state traffic  is  moved,  is  employed  in  inter- 
state commerce  within  the  meaning  of  the 
act;  Central  R.  Co.  of  N.  J.  v.  Colasurdo, 
192  Fed.  901,  113  a  C.  A.  379,  where  a  rail- 
road trackman  was  Injured  while  repairing 
a  switch  in  a  terminal  yard;  Darr  v.  B.  ft 
O.  R.  Co.  (D.  C.)  197  Fed.  665,  where  the  em- 
ployg  was  making  repairs  on  an  engine  used 
In  interstate  commerce;  and  Northern  Pac. 
Ry.  Co.  V.  Maerkl,  198  Fed.  1,  117  C.  a  A. 
237,  where  the  employ^  was  injured  in  a  re- 
pair shop,  making  repairs  on  a  car  used  in- 
discriminately in  both  Interstate  and  intra- 
state commerce. 

Directly  applicable  to  the  case  in  hand  and 
to  the  point  that  the  deceased  was  eiuployed 
in  Interstate  commerce  within  the  meaning 
of  the  act  are  the  very  recent  cases  of  Horton 
V.  Oregon-Washington  B.  ft  N.  Co.  (Wash.) 

130  Pac.  897;  Montgomery  v.  So.  Pac  (Or.) 

131  Pac.  507,  where  many  of  the  cases  bear- 
ing on  the  question,  especially  those  from  the 
federal  coyrts  and  Supreme  Court  of  the 
United  States,  are  cited  and  reviewed.  We 
think  them  in  harmony  with  the  prevailing 
opinion  of  the  court  in  the  Pedersen  Case. 

The  dissenting  members  of  the  court,  in 
the  Pedersen  Case  took  the  view  that  the 
act  does  not  extend  to  the  Incidents  of  in- 
terstate commerce,  but  is  confined  "to  trans- 
portation" and,  hence,  those  employes  "engag- 
ed in  interstate  commerce"  are  "those  engaged 
in  transportation,  which  is  commerce,"  and, 
unless  so  employed,  are  not  engaged  in  such 
commerce.  That,  of  course,  would  exclude 
employes  working  on  or  repairing  a  track, 
bridge,  car,  engine,  or  other  instrumentality 
used  in  Interstate  commerce,  and  would  In- 
clude only  those  who  were  directly  engaged 
in  moving  traffic,  directly  engaged  In  trans- 
portation. Bat  Mr.  Justice  Van  Oevanter, 
for  the  court,  has  made  it  clear  that  the 
words  "whUe  employed  in"  interstate  com- 
merce are  not  to  be  so  restricted  and  con- 
nned,  and  that  when  the  object  of  the  act  is 


considered,  are  sufficiently  broad  to  include 
all  employes  doing  work  "so  closely  related 
to  such  commerce  as  to  be  in  practice  and 
legal  contemplation  a  part  of  it,"  and  to  in- 
clude those  working  on,  or  repairing,  cars, 
engines,  tracks,  bridges,  roadbeds,  works,  or 
other  equipments,  used  in  interstate  com- 
merce. When  the  case  at  bar  was  argued  and 
presented  the  Pedersen  Case  was  pending  in 
the  Supreme  Court  of  the '  United  States. 
The  opinion  of  the  Court  of  Appeals  was  cit- 
ed and  strongly  relied  on  by  the  respondent 
in  support  of  its  contention  that  the  deceas- 
ed was  not,  at  the  time  of  his  injury,  employ- 
ed In  interstate  commerce.  It  was  argued, 
and,  as  held  by  the  dissenting  members  of 
the  Supreme  Court  in  the  Pedersen  Case, 
that,  to  be  so  employed,  it  was  necessary  that 
he  be  engaged  in  actual  transportation,  in 
moving  traffic.  The  further  point  also  was 
made  that  he  was  not  so  engaged — employed 
In  such  commerce — because  the  work,  the 
particular  block,  the  thing  upon  or  at  which 
he  was  working  at  the  time  of  the  injury, 
was  not  completed,  and  therefore  was  not 
then  being  used  by  the  defendant  in  such 
commerce,  though  it  then  was  using,  in  carry- 
ing on  its  interstate  commerce  or  business, 
all  the  blocks  to  the  east  and  west  thereof 
which  had  been  completed. 

Upon  a  similar  argument  and  ground  was 
the  case  of  Johnson  v.  So.  Pac.  Co.,  117  Fed. 
462,  54  C.  0.  A.  608,  ruled  by  the  Eighth  Cir- 
cuit Court  of  Appeals.  That  case  involved 
the  Congressional  Act  requiring  interstate 
carriers  to  equip  cars  "used  in  moving  inter- 
state traffic"  with  automatic  couplers.  The 
Circuit  Court  of  Appeals,  in  an  opinion  by 
Mr.  Justice  Sanborn,  held  that  neither  a 
dining  car,  standing  empty  on  a  side  track  at 
an  Intermediate  station  where  it  had  been 
left  by  a  train  engaged  in  interstate  traffic 
until  it  should  be  taken  by  another  train  en- 
gaged in  the  same  traffic  going  in  the  oppo- 
site direction,  nor  the  engine  used  to  draw  it 
to  a  turnable,  where  it  was  turned  and  again 
placed  on  the  side  track,  was,  in  such  oper- 
ation, "used  in  moving  interstate  traffic,"  and 
hence  neither  was  required  to  be  equipped 
with  automatic  couplers  as  by  the  act  pro- 
vided. But  that  argument  was  repudiated 
by  the  Supreme  Court  of  the  United  States 
in  the  same  case,  196  U.  S.  1,  25  Sup.  Ct  158, 
49  L.  Ed.  363.  Now  the  same  kind  of  argu- 
ment has  been  made  In  about  every  case  in- 
volving the  act  here  in  question.  That  is, 
in  about  every  case  where  the  employ^  was 
engaged  in  making  repairs  on  a  car,  or  en- 
gine, or  other  Instrumentality,  which  had 
been  used  in  interstate  commerce,  but  which 
then  was  temporarily  out  of  commission,  it 
was  urged  that  the  employ^  was  not  then 
"employed  in  Interstate  commerce^"  because 
the  thing  or  Instrumentality  upon  which  he 
was  working  at  the  time  of  the  injury  was 
not  then  being  used  in  such  commerce.  Upon 
tliat  ^ound  was  the  Pedersen  Case  ruled  by 
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the  Clrcnlt  Court  of  Appeals,  and  npon  that 
anthoritj,  and  following  that  ruling,  were 
ruled  the  cases  of  Bennett  ▼.  Lehigh  Valley 
B.  Co.  (D.  C.)  197  Fed.  578;  Hclmback  v. 
Lehigh  Valley  B.  Co.  (D.  C.)  197  Fed.  679; 
Feaster  v.  Phila.  k  B.  By.  Co.  (D.  C.)  197 
Fed.  580.  But  again,  that  doctrine  was  flat- 
ly repudiated  by  the  federal  cases  dted  and 
approved  by  the  Supreme  Court  of  the  United 
States  in  the  Pedersen  Case,  and  was  not 
applied  or  regarded  in  that  case  by  either  the 
majority  or  minority  members  of  the  court 
as  a  controlling  or  determlnatiTe  factor,  for 
the  former,  as  the  controlling  factor,  ruled 
the  case  from  the  standpoint  of  whether  the 
work  being  done  by  the  employ^  at  the  time 
of  the  Injury  was  something  done  independ- 
ently of  the  Interstate  commerce  in  which  the 
defendant  was  engaged,  or  so  closely  connect- 
ed therewith,  as  to  be  a  part  of  It,  the  latter 
considering  it  from  the  standpoint  of  wheth- 
er the  employ^  was,  at  the  time  of  the  in- 
jury, "engaged  in  transportation,  which  Is 
commerce."  We  think  the  rule  announced  in 
the  Pedersen  Case  is  decisive  of  the  ques- 
tion here.  If;  as  there  announced,  an  em- 
ploy6  engaged  In  repairing  a  car,  engine,  or 
trade,  or  constructing  or  repairing  a  switch 
or  bridge  along  a  track  used  in  Interstate 
commerce,  is,  within  the  meaning  of  the  act, 
employed  in  such  commerce,  then,  do  we 
think,  was  the  deceased  here  also  employed  in 
such  commerce.  -The  defendant  confessedly 
was  engaged  in  Interstate  commerce.  In  car- 
rying on  such  commerce  It  had  been,  and 
then  was,  using  Its  track  and  line  of  rail- 
way for  such  purpose  from  Salt  Lake  to 
Huntington.  For  the  better  conduct  of  such 
commerce  and  the  moving  of  such  traffic,  and 
to  promote  the  safety  of  employes  in  operat- 
ing interstate  trains  and  of  passengers  trans- 
ported from  state  to  state,  it  was  necessary, 
or,  at  least,  desirable,  to  equip  its  line  of  rail- 
way with  block  signals.  For  that  purpose 
were  they  installed.  They  are  not  separate 
and  apart  from  the  track,  something  operat- 
ed Independently  of  it,  or  independently  of 
the  Interstate  commerce  In  which  the  defend- 
ant was  engaged,  but  are,  in  a  sense,  a  part 
and  parcel  of  the  track  Itself,  something  at- 
tached to,  and  operated  in  connection  with, 
it  in  carrying  on  such  commerce.  Now, 
should  it  be  said  that  an  employe  in  repair- 
ing a  car  which  had  been,  and  was  Intoided 
to  be,  used  In  Interstate  commerce  la  employ- 
ed in  such  commerce,  but  U  he  be  engaged 
in  attaching  to  such  a  car  a  new  appliance, 
or  equipment,  something  not  theretofore  used 
on  such  car,  or  by  the  carrier,  he  is  not  en- 
gaged In  such  commerce?  or,  if  the  employ^ 
is  engaged  In  repairing  a  bridge  along  a  track 
used  in  interstate  commerce  he  is  engaged  In 
such  commerce,  but  If  he,  along  snch  a  track, 
is  engaged  in  putting  in  a  new  bridge  or 
conduit  where  theretofore  there  was  none, 
he  is  not  engaged  in  such  commerce?  or,  if  one 
along  such  a  track — one  used  in  interstate 


commerce — ^Is  engaged  In  taking  up  an  old 
or  defective  rail  and  inserting  a  new  one^  he 
is  engaged  in  such  commerce,  but  if  he,  for 
the  better  operation  of  trains  along  snch  a 
tra(&  and  to  promote  the  safety  of  passen- 
gers carried  on  and  employes  operating  inter- 
state trains,  is  engaged  in  attadiing  to  such 
a  track  some  new  appliance  or  equipment, 
he  is  not  engaged  In  snch  commerce?  Sup- 
pose that  in  pursuance  of  its  business  of  in- 
terstate commerce,  and  to  better  carry  It  on, 
the  defendant  had  been  engaged  in  putting  In 
a  switch  along  its  tra<&  used  In  sndi  com- 
merce, or  in  constructing  a  double  track  over 
a  part  or  all  of  the  way.  Is  there  any  good 
reason  for  holding  that  an  employe,  who  is 
engaged  in  repairing  the  tradk  or  s^tch 
theretofore  constructed  and  used,  is  employed 
in  such  conmierce,  but  that  one  oigaged  in 
putting  In  the  new  switch,  or  the  additional 
track,  is  not  employed  in  such  commerce?  Or, 
suppose  an  employe  had  been  engaged  several 
blocks  to  t(ie  west  from  where  the  plaintiff 
was  at  work,  say  near  Nampa,  where  tbe 
blocks  were  completed  and  in  use,  in  repair- 
ing one  of  those  blocks.  Admittedly  snch  an 
employe  would  have  been  employed  in  inter- 
state commerce,  for  such  a  block  was  then  In 
use,  but  since  the  plalntUT  was  at  work  on 
an  uncompleted  or  unfinished  block,  which 
was  not  yet  In  use,  he  was  not  engaged  in 
snch  commerce.  Or,  lastly,  if  an  employe  is 
employed  in  repairing  a  water  tank  along  a 
track,  one  used  to  supply  interstate  trains, 
operated  over  an  interstate  track,  with  water, 
he  is  employed  in  interstate  commerce,  but 
if  he  is  engaged  in  constructing  along  such 
a  track  and  for  such  purpose  a  new  tank 
which,  because  of  its  incompleteness,  has  not 
yet  been  used  by  the  carrier,  he  is  not  em- 
ployed in  snch  commerce.-  We  see  no  good 
reason  for  such  artificial  distinctions,  for  tbe 
one  as  directly  relaties  to  the  Interstate  com- 
merce in  which  the  carrier  is  engaged  as  does 
the  other.  • 

Here  the  remarks  of  Ifr.  Justice  Van 
Devanter  are  pertinent,  when  he  said  that  it 
is  an  erroneous  assumption  "that  the  in- 
terstate commerce  by  railroad  can  be  sei>- 
arated  into  its  several  elements,  and  the  na- 
ture of  each  determined  regardless  of  Its 
relation  to  others,  or  to  tbe  business  as  a 
whole,"  and  that  "the  true  test  always  is: 
Is  the  work  in  question  a  part  of  the  inters 
state  commerce  in  which  the  carrier  Is  en- 
gaged?" Viewed  from  that  standpoint,  we 
think  it  clear  that  one  employed  in  install- 
ing and  equipping  the  road  with  tbe  block 
signals  was  engaged  In  doing  som^hing 
which  was  a  part  of  the  Interstate  commerce 
in  which  the  defendant  was  engaged,  to 
tbe  same  extent  as  one  engaged  in  repairing 
a  bridge  or  a  track  used  in  such  commerce. 
The  evidence,  without  dispute,  shows,  and 
the  defendant,  on  the  record,  nnqnalifledly 
admitted,  that  the  signals  were  installed 
to  carry  on,  and   were  in  furtherance  of. 
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tbe  Interstate  commerce  in  which  the  defend- 
ant was  engaged.  On  the  record  it  ia  clear 
that  th^  were  put  In  for  no  other  purpose. 
They,  not  remotely,  not  Incidentally,  but  di- 
rectly related  to  such  commerce,  for  they 
afforded  protection  against  obstructions  on, 
or  breaks  in,  the  track,  were  attached  to, 
and  operated  In  connection  with  it — ^tn  a 
sense,  a  part  of  it — and  thus  tended  to  pro- 
mote the  safety,  not  only  of  the  employte 
engaged  In  the  operation  of  interstate  trains, 
but  of  passengers  transported  from  state  to 
state,  to  the  same  extent  that  the  repair  of 
a  track  promoted  such  safety,  and  were  no 
less  indispensable  to  the  Interstate  commerce 
In  which  the  defendant  was  engaged  than 
are  many  repairs  on  a  track,  bridge  or  car. 
We  see  no  room  for  any  middle  ground  by 
making  a  new  test,  Was  the  particular  thing 
on  which  the  employe  was  engaged  com- 
pleted or  uncompleted,  or  waa  It  at  the 
moment  the  injury  was  inflicted  in  actual 
nae?  The  question  is,  What  direct  relation 
to,  .or  connection  with,  the  business  of  inter- 
state commerce  in  which  the  defendant  was 
engaged  did  the  work  haye  at  or  upon  which 
the  employ^  was  engaged?  The  case  is  to  be 
ruled  either  by  that  test,  and  as  laid  down 
by  Mr.  Justice  Van  Deranter,  who  spoke 
for  the  court,  or  as  stated  by  Mr.  Justice 
Lamar  in  his  dissenting  opinion,  that  the  em- 
ployd  must  be  engaged  in  transportation,  in 
the  moving  of  traffic.  The  opinion  of  the 
former  is  binding  on  us,  and  seems  to  be 
more  in  accord  with  the  spirit  and  purpose 
of  the  act,  the  history  of  which,  and  the 
legislation  with  resi)ect  to  it,  show  that  Con- 
gress intended  to  include  every  employ^ 
whom  within  its  constitutional  powers  it 
could  Include.  Horton  t.  Oregon-Washing- 
ton R.  &  Nav.  Co.,  supra;  Colasnrdo  v. 
Central  R.  R.  of  New  Jersey  (a  0.)  180  Fed. 
832.       ' 

District  Judge  Trleber,  In  Watson.  ▼.  St 
Louis,  I.  11  &  S.  Ry.  Co.  (C.  O.)  169  Fed. 
942,  in  speaking  of  the  act,  said:  "The  ob- 
ject of  Congress  in  the  enactment  of  the 
law  was  to  protect  the  men  employed  in  this 
hazardous  occupation,  in  which  thousands 
are  annually  killed  or  maimed  without  any 
fault  of  the  master  himself,  but  by  the  neg- 
ligence of  other  employes,  over  whom  the 
servant  has  no  control,  and  in  whose  selec- 
tion he  had  no  voice.  The  legislation  is  nei- 
ther new  nor  revolutionary,"  and  Is  in  com- 
pliance with  the  demands  of  an  enlightened 
public  opinion.  "The  enactment  of  such  a 
statute  not  only  results  in  protecting  the  em- 
ployes of  carriers  by  rail,  but  at  the  same 
time  guards  the  public  welfare  by  securing 
the  safety  of  travelers.  •  •  •  Congress 
having  the  exclusive  power  to  regulate  inter- 
state commerce,  that  power  necessarily  in- 
cludes the  right  to  regulate  the  relation  of 
master  and  servant  operating  such  trains 
and  legislate  for  the  safety  of  the  employes." 

District  Judge  Morris,  in  Kelley  vr  Great 


Northern  Ry.  Co.  (C.  C.)  162  Fed.  211-227, 
observed:  'It  seems  to  me  to  be  apparent 
that  it  [Congress]  had  in  contemplation  the 
protection  of  the  lives  and  persons  of  the 
employes  of  such  carriers  whose  employment 
had  any  relation  to  such  commerce,  and  that 
it  enacted  the  statute  for  that  purpose,  and 
by  its  provisions  changed  certain  common- 
law  rules  determining  liability  in  order  to 
promote  that  object  by  securing  a  more 
careful  selection  of  employes,  a  closer  and 
more  careful  supervision  of  them,  and  a 
more  rigid  enforcement  of  their  duties,  and 
thus  to  promote  the  public  welfare." 

And  in  Mondou  v.  New  York,  N.  H.  ft  H.  R. 
Co.,  223  U.  S.  1-60,  82  Sup.  Ct  169,  1T6 
(56  L.  Ed.  827,  38  L.  R.  A.  [N.  S.]  44),  Mr. 
Justice  Van  Devanter  for  the  court  said: 
"The  natural  tendency  of  the  changes  [fron; 
the  common-law  by  the  statute]  described  la 
to  impel  the  carriers  to  avoid  or  prevent  the 
negligent  acts  and  omissions  which  are  made 
the  bases  of  the  rights  of  recovery  which  the 
statute  creates  and  defines;  and,  as  what- 
ever makes  for  that  end  tends  to  promote 
the  safety  of  the  employes  and  to  advance 
the  commerce  in  which  they  are  engaged,  we 
entertain  no  doubt  that  in  making  those 
changes  Congress  acted  within  the  limits  of 
the  discretion  confided  to  it  by  the  Constitu- 
tion." 

Mr.  Doherty,  in  his  work.  Liability  of 
Railroads  to  Interstate  Employes  (section  17, 
p.  89)  says:  "The  act  may  fairly  be  inter- 
preted to  include  all  mechanics  who  are  en- 
gaged at  the  time  of  injury  upon  instrumen- 
talities which  are  generally  and  indiscrimin- 
ately used  for  all  the  purposes  of  an  inter- 
state railroad,  as,  tor  instance,  linemen, 
track  repairers,  and  laborers  engaged  in  the 
general  maintenance  of  the  Interstate  high- 
way or  Its  signal  wires  or  apparatus,  and 
those  whose  duties  relate  to  the  construction, 
maintenance,  and  repair  of  those  instrumen- 
talities whldi  are  used  in  the  business  con- 
ducted by  the  interstate  railroad  without 
discrimination  between  the  local  or  interstate 
character  of  its  traffic."  And  that,  in  ef- 
fect, is  what  was  decided  by  the  Supreme 
Court  of  the  United  States  in  the  Peder- 
sen  Case. 

The  further  point  is  made  that  the  deceas- 
ed, at  the  time  of  the  injury,  was  not  en- 
gaged in  any  work,  but  was  on  way  to  his 
abode;  hence  the  relation  of  master  and 
servant  did  not  then  exist  between  him  and 
the  defendant,  and  for  that  reason  he  was 
not  then  "employed  in  such  commerce."  We 
think  that  also  is  answered  against  the  re- 
spondent by  the  Pedersen  Case.  But  the  ob- 
servations of  the  court  in  the  case  of  Phila., 
B.  &  W.  R.  Co.  V.  Tucker,  36  App.  D.  O. 
123,  affirmed  by  the  Supreme  Court,  220  V. 
a.  608,  81  Sup.  Ct  725,  66  L.  Ed.  607,  are 
here  pertinent:  "When  Tucker  was  killed 
he  was  upon  the  premises  of  the  defendant 
in  response  to  its  call,  to  assume  the  duties  . 
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he  bftd  beu  engaged  by  tbe  defendant  to 
assnme,  and  for  their  mutual  interest  and 
advantage.  Can  it  be  that  under  such  cir- 
cumstances tbe  relation  which  the  decedent 
sustained  to  the  defendant  was  that  of  a 
mere  stranger?  Is  it  possible  that  tbe  act 
under  consideration  warrants  a  distinction  so 
fine  as  to  permit  a  master  to  escape  liability 
for  negligence  resulting  in  tbe  injury  of  one 
hired  to  perform  service,  because  tbe  injury 
occurs  before  tbe  service  is  actually  under- 
taken, notwithstanding  that,  at  the  time  of 
tbe  injury,  the  servant  is  properly  and  nec- 
essarily upon  the  premises  of  the  master 
for  tbe  sole  purpose  of  his  employment?  We 
think  not  Such  a  rule,  in  our  view,  would 
be  as  technical  and  artificial  as  it  would 
be  unjust  We  think  the  better  rule,  tbe 
one  founded  In  reason  and  supported  by  au- 
thority, is  that  tbe  relation  of  master  and 
servant  in  so  far  as  the  obligation  of  tbe 
master  to  protect  bis  servant  Is  concerned, 
commences  when  tbe  servant  In  pursuance  of 
bis  contract  with  tbe  master,  is  rightfully 
and  necessarily  npon  the  premises  of  tbe 
master.  The  servant  in  such  a  situation  is 
not  a  mere  trespasser  nor  a  mere  licensee. 
He  is  there  because  of  bis  employment  and 
we  see  no  reason  why  the  master  does  not 
then  owe  him  as  -much  protection  as  he 
does  tbe  moment  be  enters  upon  the  actual 
performance  of  bis  task."  To  tbe  same  ef- 
fect are  tbe  cases  of  Horton  v.  Oregon- Wash- 
ington B.  &  Nav.  Co.,  supra;  Stone- Webster 
Engineering  Corporation  v.  Collins,  190  Fed. 
581,  118  C.  O.  A.  56;  Helmke  ▼.  Tbilmany, 
107  Wis.  216,  83  N.  W.  360;  Ewald  v.  C. 
&  N.  W.  R.  Co.,  70  Wis.  420,  36  N.  W.  12, 
591,  6  Am.  St  Rep.  178 ;  Packet  Co.  v.  Mc- 
Cue,  17  WalL  508,  21  L.  Ed.  705. 

[I]  We  think  the  relation  of  master  and 
servant  between  tbe  deceased  and  tbe  de- 
fendant with  respect  to  the  latter's  liability 
for  tbe  charged  negligence  as  clearly  exist- 
ed at  the  time  of  the  injury  as  though  the 
deceased  then  bad  been  actually  engaged 
in  bis  work  along  tbe  track. 

From  these  considerations  it  follows  that 
tbe  case  falls  within  tbe  provisions  of  tbe 
congressional  act  In  question,  and  that  the 
l>lalntilT  was  entitled  to  go  to  the  Jury  on 
that  theory.  And,  for  tbe  reasons  hereto- 
fore given,  tbe  Judgment  of  the  court  be- 
low Is  reversed,  and  tbe  case  remanded  for 
a  new  trial.    Costs  to  tbe  appellant 

McCARTT,  C.  Jn  concurs. 

FRICK,  J.  (dissenting  In  part).  I  am  un- 
able to  yield  assent  to  tbe  conclusion  reached 
by  my  Associates  upon  tbe  proposition  that 
the  deceased  was  employed  in  Interstate  com- 
merce while  be  was  engaged  In  constructing 
tbe  "block  signal  system"  as  explained  in  tbe 
majority  opinion.  It  will  be  observed  that 
tbe  portion  of  tbe  system  upon  which  the  de- 
ceased was  employed  on  tbe  day  of  tbe  acci- 


dent was  not,  and  nev^c  bad  been,  devoted  to 
either  interstate  or  intrastate  commerce.  In- 
deed It  had  not  as  yet,  been  dedicated  or  de- 
voted to  any  use  in  connection  wltb  the  oper- 
ation of  trains;  and  the  record  shows  that 
for  the  reason  of  Its  unfinished  condition.  It 
could  not  have  been  so  used.  Conceding, 
therefore,  that  when  that  portion  of  the  blo(^ 
signal  system  upon  which  tbe  deceased  was 
working  on  tbe  day  of  the  accident  whesi 
completed,  would  be  so  related  to  tbe  inter- 
state commerce  in  which  respondent  was  &i- 
gaged  as  a  common  carrier  as  to  make  that 
portion  a  part  of  such  commerce,  yet  sucb 
was  not  tbe  fact  at  tbe  time  of  the  accident 
This  fact  alone,  in  my  Judgment,  difFerentl- 
ates  this  case  from  all  others  that  are  cited 
and  relied  on  by  my  Associates.  I  do  not 
doubt  that  if  before  the  accident  occurred  the 
block  signal  system  bad  been  installed  and 
used  in  connection  wltb  tbe  operation  of 
trains  for  any  length  of  time,  under  tbe  hold- 
ing in  tbe  case  of  Pedersen  v.  Delaware,  I.  & 
BL  R.  Co.,  229  U.  S.  146.  83  Sup.  Ct  648,. 57 
L.  £d.  1125,  by  tbe  Supreme  Court  of  the 
United  States,  it  would  have  constlfuted  part 
of  tbe  Instrumentalities  or  appliances  de- 
voted to  or  used  in  interstate  commerce.  I 
cannot  yield  assent  to  the  doctrine,  however, 
that  any  instrumentality  or  appliance  which 
is  merely  Intended  to  be  used  In  interstate 
commerce  at  some  future  time  can,  during 
the  process  of  construction,  either  in  tact  or 
in  law,  be  said  to  form  a  part  of  such  com- 
merce, or  that  sucb  instrumentality  or  appli- 
ance can,  within  tbe  purview  of  the  federal 
statute,  be  held  to  be  a  part  of,  or  used  in  con- 
nection with.  Interstate  commerce.  That  it 
was  intended  to  exclude  all  sucb  instrumen- 
talities and  appliances  is,  In  my  Judgment 
clearly  stated  by  Mr.  Justice  Van  Devanter 
in  tbe  Pedersen  Case,  supra,  in  tbe  following 
words :  "Of  course  we  are  not  here  concern- 
ed with  tbe  construction  of  works,  bridges, 
engines,  or  cars  which  have  not  as  yet  be- 
come instrumentalities  in  sucb  commerce,  but 
only  icith  the  work  of  maintaining  them  in 
proper  condition  after  they  have  become  tuch 
instrumentalitiet  and  during  their  «««  m 
tuch."  (Italics  mine).  In  another  portion  of 
tbe  opinion  the  Justice  was  careful  to  state 
that  the  bridge  which  was.  being  repaired  or 
reconstructed  was  "being  regularly  used  In 
both  Interstate  and  intrastate  commerce"  at 
the  time  of  the  accident 

In  the  case  at  bar  it  must  be,  and  in  fact 
is,  conceded  that  tbe  part  of  the  block  sys- 
tem on  which  the  deceased  was  employed  on 
tbe  day  of  the  accident  never  bad  been  used 
for  any  purpose,  and  had  not  yet  progressed 
sufficiently  in  its  construction  so  that  it  could 
be  used  for  tbe  purpose  for  which  it  was  in- 
tended. It  Is  true  that  portions  of  tbe  sys- 
tem had  been  completed  and  were  in  use  both 
to  the  east  and  to  the  west  of  tbe  portion 
which  was  being  constructed,  but  the  latter 
portion  bad  not  ai^d  could  not  have  been. 
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used.  I  concede  thftt,  under  the  ruling  of 
the  Pedersen  Oase,  supra,  if  the  block  signal 
system  had  been  used  at  any  time  before  the 
accident,  and  it  required  alteration  or  repair, 
and  the  deceased  had  been  injured  while  he 
was  in  some  way  employed  in  that  work,  he 
necessarily  would  have  been  deemed  to  have 
been  employed  In  interstate  commerce.  Such, 
however.  Is  not  the  case  here ;  and  this  ease, 
in  my  Judgment,  falls  clearly  within  the  ex- 
ception— ^if  I  may  so  designate  it— pointed 
out  by  Mr.  Justice  Van  Devanter  as  con- 
tained in  the  quotation  I  have  made  from 
him  above.  If  It  can  be  said  that  under  the 
undisputed  facts  of  this  case  the  deceased 
was  employed  in  interstate  commerce  witliln 
the  purview  of  the  federal  statute,  then  I  can 
conceive  of  no  case  where  a  person  is  injured 
while  engaged  upon  an  instrumentality  or  ap- 
pliance which  is  intended  to  be  used  in  inter- 
state commerce,  or  which  Is  intended  to  be 
made  a  part  of  an  instrumentality  which  is 
In  fact  used  in  such  commerce,  where  we 
would  not  be  required  to  bold  that  such  per^ 
son  was,  as  a  matter  of  law,  employed  In  in- 
terstate commerce.  If  it  once  be  held  that  an 
instrumentality  or  appliance  which  it  is  in- 
tended shall  be  used  in  interstate  commerce 
is,  as  a  matter  of  law,  already  a  part  of  such 
commerce,  then  the  scope  of  the  statute  must, 
in  my  Judgment,  be  extended  far  beyond  both 
its  present  language  and  spirit,  and  far  be- 
yond anything  that  is  said  in  the  Pedersen 
Case,  supra. 

As  I  understand  Mr.  Justice  STRATTP,  his 
conclusion  Is  based  entirely  upon  the  theory 
that  the  block  signal  system  on  which  the 
deceased  was  working  on  the  day  of  the  acci- 
dent both  in  fact  and  in  law  constituted  a 
part  of  the  interstate  commerce  in  which  re- 
spondent was  engaged.  This  conclusion, 
moreover,  is  based  upon  the  test  laid  down 
In  the  Pedersen  Case,  supra,  which  is  stated 
In  the  following  words :  "The  true  test  always 
Is:  Is  the  work  in  question  a  part  of  the 
interstate  commerce  in  which  the  carrier  is 
engaged?'  It  is  assumed  that,  because  the 
block  signal  system  in  question,  when  in  use, 
is,  at  intervals,  in  some  way,  physically  con- 
nected with  the  track  for  the  puri)ose  of  op- 
erating the  trains,  therefore  it  is  a  part  of 
the  track,  and,  that  being  so,  it  Is  used  in 
connection  with  Interstate  commerce  so  as  to 
make  it  a  part  thereof.  This  reasoning 
seems  to  me  to  be  fallacious.  The  block  sig- 
nal system  is  certainly  not  a  part  of  tbe 
track  in  the  sense  that  it  makes  tbe  track  as 
fluch  stronger  or  better.  True,  when  in  use, 
the  system,  at  intervals,  is  physically  con- 
nected with  the  track,  but  that  is  so  only  for 
the  purpose  of  convenience  and  safety  in  op- 
erating the  trains  that  pass  over  the  track 
from  time  to  time.  A  band  car,  or  any  other 
car  for  that  matter,  when  in  use,  is  also  in 
physical  contact  with  the  track,  but  I  think 
no  one  would,  for  that  reason,  contend  that 
they  are,  or  that  dtber  Is,  a  part  of  tbe  track. 


A  svritch  bar,  when  in  use.  Is  physically  at- 
tached to  the  rail,  but  would  any  one  contend 
that  an  employe  who  is  making  a  new  switch 
bar  la  employed  in  interstate  commerce,  al- 
though such  switch  bar  Is  intended  to  be 
placed  in  use  at  some  future  time?  But,  as 
I  understand  the  evidefice,  the  block  signal 
system  was  not  attached  to  the  track  at  the 
place  where  the  deceased  was  working  on 
the  day  of  tlie  accident.  As  I  read  the  record, 
the  deceased,  with  another  employe,  was  en- 
gaged in  marking  out  the  places  where  the 
holes  were  to  be  dug  in  which  the  poles  were 
to  be  placed  on  which  the  wires  were  to  be 
strung,  wliich  wires  were  to  be  connected 
with  the  track,  and  by  means  of  which  the 
signals  were  to  be  automatically  operated. 
These  poles  were  no  more  a  part  of  the  track 
at  the  time  of  the  accident  than  are  tele- 
graph poles  that  are  being  placed  in  the 
ground  along  the  track  before  the  telegraph 
wires  are  placed  thereon.  Would  anyone  se- 
riously contend  that,  because  a  telegraph  line 
was  intended  to  be  used  In  connection  with 
the  operation  of  Interstate  trains,  for  that 
reason  an  employe,  who  is  engaged  in  indicat- 
ing where  the  holes  in  which  the  poles  were 
to  be  placed  should  be  dug,  is  engaged  in  inter- 
state commerce?  No  doubt  all  of  the  things 
I  have  enumerated,  when  once  in  use,  may  be 
so  connected  with  the  operation  of  the  rail- 
road as'  to  constitute  them  a  part  of  it,  and 
thus  be  devoted  to  the  furtherance  of  Inter- 
state commerce.  As  I  read  tbe  test  laid  down 
in  the  Pedersen  Case,  it  is  therdn  clearly 
implied  that  an  instrumentality  or  appliance, 
in  order  to  bring  it  vrlthin  the  federal  statute, 
must,  at  the  time  of  the  Injury,  be  used  in 
interstate  commerce,  or  must,  at  some  prior 
time,  have  been  so  used,  and  if  at  the  time  it 
was  not  in  actnal  use  it  nevertheless  was  be- 
ing altered  or  repaired  for  further  use  in 
such  commerce.  I  think  no  case  has  gone 
beyond  this. 

In  my  Judgment,  the  ruling  of  the  district 
court  that  the  deceased  was  not  employed  In 
interstate  commerce  was  clearly  right 

In  view  of  the  facts,  I  concur  in  the  con- 
clusions reached  upon  the  other  features  of 
the  case  by  Mr.  Justice  8TRADP. 

On  Rehearing. 

STRAUP,  J.  [10]  A  petition  for  r^earlng 
Is  filed  on  the  grounds  that  we  erred  in  hold- 
ing (I)  that  the  plaintiff  was  entitled  to  go 
to  the  Jury  on  questions  of  alleged  negli- 
gence independently  of  the  congressional 
act,  and  (2)  that  the  deceased  was  employed 
in  interstate  commerce.  The  first  is  based 
on  thisi  That  the  congressional  act  "has  su- 
perseded both  the  common  and  statutory  law 
on  the  same  subject"  That  Is,  as  we  under- 
stand the  contention,  an  employe  of  an  inter- 
state carrier,  to  recover  for  an  injury  al 
leged  to  have  been  inflicted  by  the  negligence 
of  such  a  carrier,  must  predicate  his  action 
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on  that  act;  and,  If  he  Is  not  entitled  to 
recover  therennder,  he  cannot  recover  at  all. 
Or,  putting  It  In  other  words,  that  the  act 
deprives  him  of  all  common-law  rights  of  ac- 
tion, though  the  facts  and  circumstances  al- 
leged are  such  as  to  entitle  him  to  one 
either  at  common  law  or  under  statutory 
law.  We  cannot  yield  assent  to  that  The 
purpose  of  the  act  Is  not  to  abridge,  but  to 
mlarge,  liability  of  Interstate  carriers.  A 
case  failing  within  that  act  of  course  may 
be  predicated  upon  It  But  If  it  does  not 
fall  within  it,  thai  may  the  Injured  employ^ 
pnrsue  his  common-law  rights  of  action,  if 
the  facts  and  circumstances  alleged  are  such 
as  to  enable  blm  to  sue  either  at  common 
law  or  under  statutory  law .  Any  other  con- 
clusion leads  to  this:  An  employ^  of  an  In- 
terstate carrier,  injured  while  engaged  in 
purely  local  commerce  through  the  negli- 
gence of  such  a  carrier,  would  be  deprived 
of  all  rights  to  recover.  He  could  not  re- 
cover under  the  act  because  he  was  not  him- 
self employed  or  engaged  in  interstate  com- 
merce. He  could  not  keoover  at  common 
law  or  und6r  statutory  law  because  the  act 
,  as  is  asserted,  supersedes  these.  Surely 
Congress  did  not  intend  any  such  thing  as 
that 

[11,12]  In  this  connection  the  further 
claim  is  made  that  the  plaintiff  presented 
and  tried  the  case  wholly  on  a  theory  predi- 
cated on  the  act  and  for  that  reason  is  it 
asserted  that  if  she  was  not  entitled  to  re- 
cover under  that  act  she  was  not  entitled  to 
recover  at  all.  The  record  does  not  disclose 
any  such  theory.  In  the  original  complaint 
facts  and  circumstances  are  alleged  which 
entitle  plaintiff  to  recover  under  the  act 
if  the  deceased  was  employed  in  interstate 
commerce  within  the  meaning  of  the  act; 
and,  if  he  was  not  the  alleged  facts  and  dr^ 
cumstances,  nevertheless,  are  such  as  to  en- 
title her  to  recover  Independently  of  the  act 
In  the  original  complaint  the  plaintiff  plead- 
ed an  Idaho  statute  permitting  a  recovery 
for  wrongful  death.  The  defendant  pleaded 
a  later  Idaho  statute  requiring,  among  other 
things,  the  giving  of  notice  "to  the  employer" 
within  150  days,  and  that  no  such  notice  was 
given.  Then,  on  plaintiff's  motion,  the  para- 
graph of  her  complaint  relating  to  the  Idaho 
statute  was  stricken.  The  defendant  then 
filed  a  new  answer  to  "plaintiff's  amended 
complaint"  in  which  it  denied  the  alleged 
negligence  and  pleaded  assumption  of  risk 
and  contributory  negligence,  but  did  not 
plead  the  Idaho  statute.  So  neither  the 
amended  complaint  nor  the  answer  thereto 
contains  any  averments  of,  nor  makes  any 
reference  to,  any  statute  of  Idaho,  or  to  any 
other  state  or  federal  statute.  Such  amend- 
ed complaint  and  the  answer  thereto  super- 
seded the  original  complaint  and  the  origi- 
nal answer.  Hence,  by  the  pleadings  on 
whldi  the  case  was  tried  and  submitted  no 
statute  of  Idaho,  as  stated  In  our  original 


opinion,  was  dther  pleaded  or  put  in  evi- 
dence. When  the  paragraph  of  the  complaint 
relating  to  the  Idaho  statute  was  stricken, 
the  complaint  stood  as  thou{^  no  such 
statute  was  pleaded,  and  the  plaintiff  left  to 
invoke  the  presumption  that  the  law  of  Idaho 
was  the  same  as  the  law  of  the  forum.  Tlie 
defendant  still,  if  it  desired  to  rely  on  an 
Idaho  statute  to  overcome  the  presumption, 
could  have  pleaded  it  and  put  It  in  evidence^ 
It  did  neither.  The  court  was  required 
to  administer  and  apply  the  law  of  the  Juris- 
diction until  the  law  of  the  situs  was  shown. 
The  latter  was  neither  pleaded  nor  rtiown, 
and  hence  the  court  was  required  to  admin- 
ister and  apply  the  former.  The  law  of  Uie 
Jurisdiction  was  the  congressional  act.  If  the 
deceased  was  engaged  in  interstate  commerce 
within  the  meaning  of  that  act;  if  he  was 
not  or  If  that  act  for  any  other  reason 
was  not  applicable  and  did  not  control  the 
case,  then  the  law  of  Utah,  where  the  com- 
mon law  of  England,  so  far  as  not  repug- 
nant to  or  inconsistent  with  the  Constitution 
and  laws  of  the  United  States  or  the  Con- 
stitution and  laws  of  this  state,  is  "the  rule 
of  decision  In  all  the  courts  of  this  state." 
In  our  original  opinion  we  pointed  out  that 
that  Utah  statutes  permit  recovery  for 
wrongful  death  and  modified  the  common  law 
as  to  the  doctrine  of  fellow  service.  ESvl- 
dence  was  adduced  by  both  parties  to  show 
the  facts  and  drcumstancee  of  the  accident 
the  manner  in  which  the  injury  was  inflict- 
ed, the  business  conducted  by  the  defendant 
the  relation  of  the  parties,  and  the  employ- 
ment of  the  deceased  and  the  character  of 
work  performed  by  him.  Upon  that  evi- 
dence the  defendant  requested  a  direction  of 
the  verdict  in  its  favor.  That  motion  was 
based,  not  only  on  the  ground  that  the  de- 
ceased was  not  within  the  meaning  of  the 
congressloual  act,  employed  or  engaged  in 
interstate  commerce,  but  also  on  the  grounds 
that  the  deceased  was  guilty  of  contribu- 
tory negligence,  assumed  the  risk,  and  on 
the  further  ground  of  want  of  evidence,  not 
to  show  negligence  on  the  part  of  an  agent 
or  employe  of  the  defendant  but  to  show 
that,  "the  defendant  was  guilty  of  either 
of  the  negligent  acts  or  omissions  complained 
of  in  plaintiff's  complaint"  The  motion 
thus  specified  grounds,  and  was  broad  enou^ 
to  invoke  a  ruling  directing  a  verdict  not 
only  on  the  ground  that  the  congressional 
act  did  not  apply,  because  the  deceased  was 
not  employed  in  interstate  commerce,  but  al- 
so on  the  grounds,  though  he  was  not  so  em- 
ployed, of  contributory  negligence,  assump- 
tioh  of  risk,  and  on  the  further  ground  that 
even  though  there  may  be  evidence  to  show 
negligence  on  the  part  of  some  agent  or  em- 
ploy6  of  the  defendant  yet  there  was  none  to 
show  that  the  defendant  was  guilty  of  neg- 
ligence, or  that  there  was  any  negligence  for 
which  it  was  legally  responsible.  And  whoi 
the  court  granted  the  request  and  directed 
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the  verdict.  It  did  not  do  so  alone  on  tbe 
ground  that  the  deceased  was  not  employed 
In  interstate  commerce,  bat  also  on  the 
grounds  that  he  was  guilty  of  contributory 
negligence,  and  assumed  the  risk,  and  on 
tbe  further  ground  that  the  defendant  owed 
htm  no  duty  whatever,  except  to  refrain 
from  injuring  htm  after  discoTerlng  him  on 
the  track.  We,  therefore,  think  the  record 
does  not  support  the  contention  that  the  case 
was  tried  and  submitted  wholly  on  a  theory 
predicated  on  the  congressional  act  Ot 
course  the  plaintiff  from  beginning  to  end 
asserted,  and  the  defendant  denied,  that  the 
case  is  within  the  act.  But  it  is  shown  the 
motion  for  a  directed  verdict  was  in  fact 
made  and  granted,  not  only  on  the  ground 
that  the  case  is  not  within  tbe  act,  but  also 
on  other  grounds  heretofore  stated.  We  do 
not  find  anything  on  the  record  that  tbe 
plaintiff  by  her  pleadings,  evidence,  or  oth-* 
erwise,  took  a  position  that  ber  right  to 
recover  was  based  only  on  tbe  congressional 
act  To  tbe  contrary  we  find  that  the  de- 
fendant, when  it  Interposed  its  motion  for 
a  direction  of  the  verdict  did  not  take  sacb 
a  position;  nor  did  the  court  In  ruling  on 
the  motion  directing  the  verdict 

Now,  as  to  tbe  last  ground — our  holding 
fhat  the  deceased  was  employed  In  inter- 
state commerce.  We  have  given  that  ques- 
tion painstaking  consideration.  That  is 
what  divides  us.  Since  courts  all  over  the 
country,  both  state  and  federal,  so  widely 
disagree  on  conclusions  as  to  when  employte 
of  Interstate  carriers  are  engaged  or  employ- 
ed in  interstate  commerce,  our  disagreement 
Is  not  surprising.  The  petition  as  to  this 
point  presents  nothing  new.  It  is  but  a  re- 
argument  of  what  heretofore  was  fully  ar- 
gued, considered,  and  determined.  But  we 
have  again  carefully  considered  It  We  are 
still  divided.  We  recognize  much  may  be 
said  on  both  sides  of  tiie  question,  but  we 
think  all  has  been  said  and  presented  that 
can  be  said  or  presented.  We  do  not  see 
wherein  a  rehearing  can  further  aid  us.  So 
let  the  petition  be  denied  and  the  record  re- 
mitted. 

McCARTT,   O.  J.,   concurs. 

FRTCK,  J.  (concurring  tn  part,  dissenting 
in  part).  On  the  first  proposition  I  fully  con- 
cur with  Mr.  Justice  STRAUP.  A  careful  ex- 
amination of  the  pleadings  and  the  proceed- 
ings had  at  the  trial  has  convinced  me 
that  the  conclusions  reached  upon  that  ques- 
tion are  entirely  sound.  I,  however,  dissent 
from  the  conclusions  reached  by  my  Breth- 
ren upon  tbe  second  proposition,  for  the  rea- 
sons stated  in  my  former  dissenting  opinion. 
Upou  that  proposition  I  think  a  rehearing 
should  be  granted. 


(tl  j&Ln.  443) 
THOSdAS  V.  BOARD  OF  COM'RS  OF  BIXIS 
COtJNTY. 
(Supreme  Court  of  Kansas.     Feb.  7,  1914.) 

(Svliahut  ht  the  Court.) 

1.  ConuTTES  (J  142*)— Liability  fob  Daicaq- 

KS— EXKBOISK   or   GOVEBNUENTAL  POWEBS. 

Coudties  are  mere  auxiliary  agencies  of 
the  state  government,  and,  like  the  state,  are 
immune  from  liability  on  account  of  damagei 
occasioned  by  the  manner  in  which  they  exer- 
cise or  fail  to  exerdse  their  governmental  pow- 
ers. 

[Ed.  Note.— For  other  eaaes,  see  Connties, 
Dec  Dig.  {  142.*] 

2.  Countub  (i  144*)— IdABiuTT  FOB  Damaq- 
bs  —  i4a.rd  iixboau.t  appbopbiatbn  fob 
Highway. 

In  the  absence  of  some  statutory  provi- 
sion, a  county  is  not  liable  to  a  landowner  for 
damages  for  the  use  of  land  attempted  to  be 
appropriated  for  a  public  highway,  the  proceed- 
ings to  establish  which  are  subsequently  held 
to  be  illegal  and  void. 

[Ed.  Note.— For  other  cases,  see  Cioanties, 
Cent  Dig.  I  211;  Dec  Dig.  {  144.*] 

Appeal  from  District  Court,  Ellis  County. 

Action  by  Anna  M.  Thomas  against  tbe 
Board  of  County  Commissioners  of  Ellis 
County.  From  a  Judgment  for  defendant, 
plalntifl  appeals.    Affirmed. 

B.  A.  Rea,  of  Hays,  for  appellant  J.  H. 
Slmmlnger,  of  Hays,  for  appdlee. 

PORTETR,  J.  In  tbe  year  1902  the  board 
of  county  commlssloneiB  of  Ellis  county  at- 
tempted to  lay  out  and  establish  a  public 
road  across  appellanf s  land,  and  for  that 
purpose  condemned  a  tract  consisting  of 
about  IVi  acres.  Tbe  road  was  maintained 
aa  a  public  highway  from  that  time  until 
June,  1908,  when  by  a  Judgm«it  of  tbe  dis- 
trict court  tbe  proceedings  for  estabUshing 
tbe  road  were  declared  illegal  and  void. 
Some  time  thereafter  the  plaintiff  presented 
to  the  board  of  county  commissioners  a 
claim  for  damages  amounting  in  the  aggre- 
gate to'  $4,200.  Tbe  claim  was  disallowed. 
Neither  the  date  when  It  was  filed  nor  when 
it  was  disallowed  is  shown  by  the  record. 
On  the  28tb  day  of  April,  1909,  she  appealed 
to  the  district  cotirt  In  April,  1910,  the 
case  was  submitted  to  the  court  on  an  agreed 
statement  of  facta,  and  judgment  was  ren- 
dered in  favor  of  the  defendant  and  against 
the  plaintiff  for  costs.  On  February  29, 
1912,  the  case  was  appealed  to  this  court 
In  March,  1913,  it  was  dismissed,  and  after- 
wards reinstated. 

The  case  is  perhaps  more  noteworthy  by 
reason  of  its  chronological  history  than  be- 
cause of  any  question  of  law  or  fact  involved. 
It  is  part  of  a  series  of  litigation  which,  con- 
sidered as  a  whole,  presents  a  striking  illus- 
tration of  tbe  fact  that  it  Is  still  possible 
under  our  Code  for  court  proceedings  to  be 
delayed.     "Tbe  law's   delays"   bad   passed 
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Into  a  proverb  In  Shakespeare's  time;  and 
the  supposed  existence  of  the  evil  is  still  em- 
ployed as  a  foundation  for  more  or  less  in- 
discriminate criticism  of  courts.  Notwith- 
standing the  fact  that  the  final  chapter  In 
this  litigation  is  not  written  until  almost 
12  years  have  elapsed  since  the  proceedings 
were  taken  for  establishing  the  road,  our 
decision  is  handed  down  one  month  from 
the  time  the  case  was  submitted  here.  Un- 
reasonable delays  are  possible  under  almost 
any  legal  procedure;  but  our  experience  is 
that  when  they  occur  the  fault  is  seldom 
that  of  the  courts.  In  the  ordinary  course 
it  would  be  possible  under  our  Code  to  ob- 
tain a  final  determination  of  the  question  of 
the  Talidity  of  proceedings  to  establish  a 
road  within  a  few  months  from  the  time  the 
proceedings  were  begun;  and,  eren  if  appeal- 
ed to  this  court,  a  decision  would  usually 
be  rendered  within  less  than  a  year  there- 
after. We  are  not  advised  from  the  record 
what  occasioned  the  delay  of  more  than 
six  years  In  having  the  illegality  of  the  pro- 
ceedings determined. 

It  Is  agreed  that  Mrs.  Thomas,  In  endeav- 
oring to  have  the  road  vacated,  and  in  de- 
fending herself  In  a  criminal  action  wherein 
she  was  charged  with  obstructing  the  road  as 
a  public  highway,  expended  the  sum  of  $500. 
It  Is  also  agreed  that  the  reasonable  value 
of  the  use  of  the  land  taken  and  used  as  a 
highway  during  the  years  from  1902  to  1908 
is  1276. 

[1, 2]  The  sole  question  presented  Is  wheth- 
er the  county  Is  liable  for  damages  as  claim- 
ed by  the  appellant  The  Judgment  of  the 
court  was  doubtless  based  upon  a  principle 
which  has  the  sanction  of  numerous  deci- 
sions in  this  state  to  the  effect  that  counties 
are  mere  auxiliary  agencies  of  the  state, 
and,  like  the  state  itself,  are  Immune  from 
liability  on  account  of  damages  occasioned 
by  the  manner  In  which  they  either  exercise 
or  fail  to  exercise  governmental  powers. 
SUver  V.  aay  County,  76  Kan.  228,  91  Pac. 
6S;  Shawnee  County  v.  Jacobs,  79  Kan.  76, 
09  Pac.  817,  21  U  B.  A.  (N.  S.)  209;  Fisher 
V.  Township,  87  Kan.  674,  125  Pac.  9i,  41 
L.  R.  A.  (N.  S.)  1074.  In  Sliver  v.  Clay  Coun- 
ty, supra,  it  was  said  in  the  syllabus:  "A 
county  is  not  liable  in  damages  for  the  neg- 
ligent or  wrongful  acts  of  Its  board  of  coun- 
ty commissioners,  unless  such  liability  Is  ex- 
pressly Imposed  by  statute  or  necessarily  Im- 
plied therefrom." 

In  Downing  v.  Mason  County,  87  Ky.  208, 
8  S.  W.  264.  12  Am.  St  B^  473,  It  was 
sought  to  hold  the  county  liable  for  unlaw- 
fully and  negligently  changing  and  obstruct- 
ing the  course  of  a  stream,  by  which  the 
plaintiff's  lands  were  flooded.  It  was  said  In 
the  opinion:  "A  county  being  but  an  arm  or 
branch  of  the  state  government  it  is  no 
more  liable  to  be  sued  for  the  neglect  or 
tort  of  Its  ofllcers  than  the  state  is  for  that 


of  those  in  authority  in  It  The  common 
law  gives  no  such  right  and  it  therefore 
can  only  exist  by  statute.  There  la  none  in 
this  state.  *  •  •  The  denial  of  the  right 
may  sometimes,  and  no  doubt  often  does,  re- 
sult in  Individual  hardship;  but  public  policy 
demands  it  It  must  be  kept  in  view  that 
the  paramount  object  of  the  existence  of 
a  county  is  governmental;  that  it  is,  indeed, 
a  part  of  the  sovereignty  itself.  In  view 
of  this,  and  for  its  proper  conduct  it  has 
become  a  settled  Judicial  rule  that  no  lia- 
bility exists  upon  its  part  unless  it  be  au- 
thorized expressly,  or  by  necessary  implica- 
tion by  statute.  Its  general  purpose  forbids 
that  It  should  otherwise  be  open  to  suit  or 
answerable  for  tlie  manner  in  which  it  either 
exercises  or  falls  to  exercise  its  corporate 
powers."  87  Ky.  211,  212,  8  S.  W.  266  (12 
Am.  St  Bep.  473). 

'  These  principles  are  clearly  applicable  and 
decisive,  and  the  Judgment  ia  affirmed.  AU 
the  Justices  concurring. 

(tl  Kan.  «53> 
STATE  V.  MOUNKES. 
(Supreme  C!ourt  of  IDinsaa.     Feb.  7,  1914.) 

(Byttahu*  Vt  the  OourtJ 

CamiNAi,   Law    (|    921*)  —  Nsw   Tbzai.  — 

Gbodnos. 

In  a  criminal  action,  where  it  is  shown  on 
a  motion  for  a  new  trial  that  false  and  perjnr- 
ed  testimony,  which  the  defendant  had  no  fair 
opportunity  to  rebut  at  the  trial,  probably  in- 
fluenced the  jury  to  find  him  guilty,  it  ia  the 
duty  of  the  court  to  set  the  conviction  aside 
and  grant  a  new  triaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2206-2209;  Dec.  Dig.  t 
921.*] 

Appeal  from  District  Orart  Lyon  County. 

Walter  Mounkes  was  convicted  of  assault 
with  a  deadly  weapon  with  intent  to  kill,  and 
appeals.    Reversed,  and  new  trial  ordered. 

Hugglns  &  Riddle  and  H.  E.  Ganse.  all  of 
Emporia,  and  W.  S.  Kretsinger,  of  Escondldo, 
Cal.,  for  appellant  Jno.  S.  Dawson,  Atty. 
Uen.,  8.  N.  Hawkes,  Asst  Atty.  Gen.,  and  O. 
S.  Samuel,  of  Emporia,  for  the  State. 

PORTER,  J.  The  defendant  appeals  from 
a  Judgment  convicting  him  of  the  crime  of 
assaulting  one  Ernest  Van  Sickle  with  a 
deadly  weapon  with  intent  to  kill.  A  former 
conviction  was  reversed  and  a  new  trial 
ordered  on  account  of  error  in  the  Instruc- 
tions. State  V.  Mounkes,  88  Kan.  1^  127 
Pac.  637.  The  facts  out  of  which  the  prose- 
cution arose  are  quite  fully  stated  in  the 
former  opinion. 

On  both  trials  the  defendant  testified  that 
his  brother  Arthur,  a  l>oy  16  years  of  age, 
was  assaulted  by  a  number  of  young  men  in 
the  schoolhouse  yard,  and  was  overtakoi  and 
thrown  down,  and  that  he  called  to  the  de- 
fendant for  help  and  said,  "They  are  killing 
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me."  He  testified  that  he  started  to  go  to  his 
brother's  aid,  and  took  a  knife  out  of  his 
pocket  for  the  purpose  of  protecting  and  de- 
fending bis  brother;  that  he  stmck  Van 
Sickle,  because  the  latter  attempted  to  pre- 
rent  his  going  to  his  brother,  and  had  stoop- 
ed to  pick  up  a  rock,  and  was  In  a  threaten- 
ing attitude,  and  had  used  a  vile  epithet; 
that  he  struck  to  defend  himself,  and  to  en- 
able blm  to  go  to  his  brother's  assistance. 
Van  Sickle  testified  that  he  bad  said  noth- 
ing and  done  nothing  to  cause  the  appellant 
to  strike  him. 

At  both  trials  the  defendant  testified  that 
on  the  schoolhonse  ground,  near  the  place 
where  the  fight  occurred,  there  was  a  fiower 
bed  encircled  by  pieces  of  rock,  and  that 
when  Van  Sickle  stooped  down  the  defend- 
ant believed  he  had  picked  up  a  rock  from 
the  ground.  On  the  second  trial,  at  the  close 
of  the  defendant's  testimony,  and  late  in  the 
afternoon,  the  prosecuting  witness,  Van 
Sickle,  and  one  other  witness  were  called  in 
rebuttal,  and  both  positively  denied  the  ex- 
istence of  any  flower  bed  on  the  school 
grounds,  or  that  there  were  any  rocks  on  the 
ground  near  where  the  encounter  took  place. 
Q^he  existence  of  the  flower  bed  surrounded 
by  stones  was  not  disputed  at  the  first  trial; 
and  the  defendant  claims  that  he  wad  wholly 
surprised  by  the  rebuttal  testimony  and  was 
unprepared  to  meet  it  At  the  former  trial 
the  prosecuting  witness  himself  had  testified 
that  such  a  flower  bed  was  there;  but  this 
fact  was  not  remembered  by  the  attorneys 
for  the  defendant,  and  In  the  few  minutes 
that  elapsed  before  the  close  of  the  case  they 
were  unable  to  ;^roduce  any  witnesses  who 
knew  the  tnitb  of  tbe  matter,  except  a 
sister  of  the  defendant,  whom  the  court  per^ 
mltted  to  testify  In  surrebuttal.  In  the  argu- 
ment of  tbe  case  the  attorneys  for  tbe  state 
commented  upon  the  testimony  showing  that 
tbere  were  no  rocks  at  the  place  of  the  en- 
counter, and  argued  to  the  Jury  that  the  de- 
fendant bad  t^tlfled  falsely  for  the  purpose 
of  establishing  his  plea  of  self-defense,  and 
dwelt  upon  the  fact  that  another  wholly  dis- 
interested witness  had  denied  the  existence 
of  any  flower  bed  near  the  place  of  the  en- 
counter. 

After  the  trial  four  persons  who  bad  heard 
the  evidence  went  to  the  schoolhouse  for  the 
purpose  of  making  an  examination,  and 
found  the  flower  bed  surrounded  by  rocks  as 
testified  to  by  the  defendant  Their  aSldavits 
were  used  upon  the  motion  for  a  new  trial, 
and  the  evidence  of  the  prosecuting  witness 
at  tbe  first  trial  was  produced,  in  which  be 
testified  to  the  existence  of  the  flower  bed. 
In  addition,  affidavits  of  three  former  school- 
teachers who  bad  taught  there  were  Intro- 
duced, to  the  effect  that  a  flower  bed  sur- 
rounded with  rocks  was  in  the  yard  at  the 
time  of  the  alleged  offense;  and  much  ad- 
ditional testimony  to  tbe  same  effect  was 
produced,  including  photographs  showing  the 


flower  bed  and  the  stonea  surrounding  It 
Tbe  existence  of  the  flower  bed  there  sur- 
rounded by  rocks  at  the  time  the  flglit  oc- 
curred is  established  beyond  any  doubt  from 
which  It  necessarily  follows  that  the  testi- 
mony of  the  witness  to  the  contrary  was 
false. 

The  court,  however,  refused  to  set  aside 
the  conviction  and  grant  a  new  trial,  upon  the 
theory  that  it  was  not  a  vital  issue  whether 
tbere  were  in  fact  any  rocks  or  stones  at  the 
place,  and  that  if  the  Jury  found  from  the 
evidence  that  the  defendant  believed,  or  had 
reasonable  grounds  for  believing,  that  the 
prosecuting  witness  was  about  to  assault  him 
In  that  way,  the  defendant  had  a  right  to  rely 
on  the  plea  of  self-defense^  "whether,"  as  the 
court  expressed  it,  '^ere  was  a  stone  within 
a  mile  of  the  place  or  not"  We  think  a  new 
trial  should  have  been  granted.  Manifestly 
tbe  false  testimony  must  have  influenced  the 
Jury  unfavorably  to  the  defendant's  conten- 
tion. The  Jury  had  been  instructed  that,  if 
they  believed  that  a  witness  had  willful- 
ly testified  falsely  to  a  material  fact  they 
might  entirely  disregard  his  testimony,  that 
they  were  tbe  Judges  of  whether  the  defend- 
ant was  acting  honestly  and  fairly  and  with 
the  apprehension  of  danger,  and  that  in  de- 
termining whether  he  reasonably  or  honest- 
ly believed  himself  to  be  in  great  danger  of 
bodily  harm  they  might  take  into  considera- 
tion all  acts  and  circumstances  shown  in 
tbe  evidence.  If  tbe  Jury  had  believed  that 
tbere  were  stones  on  the  ground  near  where 
tbe  encounter  took  place,  and  that  defend- 
ant knew  this,  they  might  tbe  more  readily 
have  concluded  that  he  acted  reasonably  in 
believing  himself  to  be  in  danger  of  great 
bodily  barm.  It  is  difficult  to  conceive  why 
tbe  testimony  was  not  prejudicial  to  the  de- 
fendant 

It  is  said  that  new  trials  are  not  granted 
on  the  ground  of  newly  discovered  evidence 
which  is  merely  cumulative.  But  this  was 
more  than  cumulative;  It  was  conclusive 
evidence  of  a  fact  that  had  been  disputed 
at  the  trial,  and  which,  though  collateral  to 
the  main  issue,  became  more  or  less  materlaL 
In  a  survey  and  boundary  case  (Dent  v.  Simp- 
son, 81  Kan.  217,  106  Pac.  542)  the  controver- 
sy turned  upon  the  true  location  of  the  gov- 
ernment comer,  about  which  the  evidence 
was  conflicting.  The  surveyor  was  unable  to 
find  tbe  government  stone,  and  established 
tbe  comer  some  distance  from  where  plain- 
tiff claimed  it  should  be.  After  a  Judgment 
apifiroving  the  surveyor's  report  plaintiff 
produced  a  witness  who  testified  that  be 
knew  the  true  location  of  the  comer,  that  he 
had  been  road  overseer  20  years  before,  and 
In  grading  the  road  had  plowed  up  and  cov- 
ered over  the  government  stone ;  that  after 
the  trial  he  went  to  the  place,  dug  down,  and 
found  the  original  stone  in  the  exact  loca- 
tion that  It  was  when  he  graded  the  road. 
Tbe  newly  discovered  evidence  was  held  not 
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to  be  cumulative,  and  the  judgment  was  re- 
versed for  error  In  refusing  to  grant  a  new 
trial.  But  manifestly,  where  a  defendant 
has  been  convicted  of  a  crime,  his  right  to 
a  new  trial  staould  not  depend  upon  the  tech- 
nical question  of  whether  certain  evidence  is 
or  is  not  cumulative.  He  ts  entitled  to  a  fair 
trial;  and  where  it  appears  that  perjured 
testimony,  which  he  had  no  fair  opportunity 
to  rebut  at  the  trial,  probably  influenced  the 
jury  to  find  him  guilty,  it  is  the  duty  of  the 
court  to  set  the  conviction  aside  and  grant 
a  new  trial.  State  v.  Tyson,  66  Kan.  686, 
44  Pac.  609.  State  v.  Keleher,  74  Kan.  631  at 
page  643,  87  Pac.  738  at  page  742.  In  the  last 
case  it  was  said  in  the  opinion:  "A  Jury 
should  have  the  opportunity  to  hear  aU  of 
this  testimony  and  to  determine  what  should 
be  believed.  Where  the  probable  effect  of  the 
newly  discovered  evidence  is  doubtful,  or  im- 
possible to  determine,  a  new  trial  should  be 
granted.  Dennis  v.  State,  103  Ind.  142,  2  N. 
E.  349;  14  Bncya  PL  ft  Pr.  842;  Llndley  v. 
SUte,  11  Tex.  App.  283."  74  Kan.  643.  87 
Paa  742. 

While  It  cannot  be  said  in  the  present  case, 
as  was  said  in  the  Keleher  Case,  that  the 
newly  discovered  evidence,  if  believed,  en- 
tirely obliterates  the  evidence  of  the  witness 
upon  which  the  conviction  was  based,  still 
it  is  true  that  it  seriously  affects  his  credi- 
bility as  a  witness,  and  also  the  credibility  of 
the  defendant;  and  their  testimony  was  di- 
rectly conflicting  with  respect  to  a  material 
matter  of  defense. 

The  judgment  Is  reversed,  and  a  new  trial 
ordered.    AU  the  Justices  concurring. 


(91  Kan.  B2J)  

WOOD  v.  BANK  OP  WHITEWATER. 

(Supreme   Court   of   Kansas.     Feb.    7.   1914.) 

(SvUatut  ht  (1^  Court.) 
Outs  (I  31*)— -EssximALs— Dbuvbbt— Bii.u9 

AND  NOTKS. 

An  actual  or  constrnctlve  delivery  is  essen- 
tial to  a  valid  gift  of  a  promiasory  note. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  II  68-62;   Dec.  Dig.  {  31.»] 

Appeal  from  District  Court,  Batler  County. 

Action  by  Carrie  Wood  against  the  Bank 
of  Whitewater.  From  judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Hamilton  &  Leydlg  and  H.  W.  Schumach- 
er, all  of  Eldorado,  for  appellant.  0.  L.  Aik- 
man,  of  Eldorado,  for  appellee. 

SMITH,  J.  There  is  no  conflict  in  the  evi- 
dence in  this  case.  The  action  was  brought 
to  recover  an  amount  of  money  and  property; 
the  property  consisting  only  of  a  promissory 
note,  which  will  be  referred  to  later. 

3.  D.  Joseph  testified  that  he  was  and  had 
been  for  20  years  the  assistant  cashier  of 


the  appellant  bank,  and  that  on  February  20, 
1911,  he  met  Dr.  H.  L.  Wood  at  the  bank,  who 
at  that  time  closed  the  sale  of  a  tract  of  real 
estete  from  Dr.  Wood  to  Charles  Claypool, 
and  Claypool  gave  blm  a  check  for  $1,000  and 
a  promissory  note  for  $1,260  for  the  land; 
that  on  the  following  day,  February  21st, 
Dr.  Wood  came  to  the  bank  again,  and  stated 
that  people  were  trying  to  get  his  property 
away  from  him,  and  inquired  if  there  was 
any  way  he  could  fix  his  bank  account,  notes, 
real  estate,  and  other  property  so  that  peo- 
ple could  not  get  it  away  from  him;  that 
Mr.  Joseph  told  him  that  he  could  place  his 
bank  account  in  tiis  mother's  name,  subject 
to  his  check,  and  that  it  would  remain  his 
property,  and  that  he  conld  indorse  the  note 
to  his  mother,  that  his  acoonntB  conld  be 
collected  and  placed  in  the  same  account 
under  the  same  conditions,  that  all  the  other 
money  and  credite  that  came  into  the  bank 
could  be  credited  to  the  same  account,  and 
all  checks  that  he  drew  could  be  charged  to 
that  account,  and  the  account  remain  his, 
and  under  his  control,  and  subject  to  his 
check ;  that  on  that  day  the  note  in  question 
was  delivered  to  the  teller  for  collection,  and 
the  $1,000  received  was  delivered  to  the  teller 
of  the  bank,  and  entered  to  the  credit  of  H. 
L.  Wood;  that  on  February  24th  following 
Dr.  Wood  stated  to  Mr.  Joseph  in  the  bank 
that  he  wished  to  transfer  his  account  so 
that  It  would  be  subject  to  his  cbedc,  and 
under  his  control,  and  place  all  his  money 
coming  in  for  notes  and  collection  to  the 
credit  of  his  mother.  Carrie  Wood,  but  that 
such  accounts  and  other  money  collected,  or 
that  should  be  left  In  the  bank  for  him, 
should  be  credited  to  his  account,  under  his 
control,  and  should  be  his  property,  that  he 
would  Indorse  the  note  as  suggested,  and 
that,  when  collected,  it  should  be  credited  to 
the  same  account  under  the  same  conditions. 

There  was  also  evidence  that  the  note  for 
$1,260  was  collected  by  the  bank,  and  cred- 
ited in  this  account  in  the  name  of  the  ap- 
pellee, subject  to  the  check  of  H.  L.  Wood. 

After  the  evidence  was  closed,  the  court 
instructed  the  jury.  There  is  no  controversy 
in  regard  to  the  Instructions,  except  as  to 
instruction  No.  12.  To  understand  this,  how- 
ever, instruction  No.  9  should  be  read  in 
connection  with  it.  The  two  Instructions 
read  as  foUows: 

"(9)  You  are  instructed  that,  before  the 
plaintiff  could  have  any  interest  in  the  mon- 
ey deposited  in  the  defendant  bank,  yon 
would  have  to  find  from  the  evidence  that 
the  said  H.  L.  Wood,  when  he  made  the  de- 
posits, lost  all  dominion  and  control  of  said 
deposits,  and  that  the  same  were  not  subject 
to  the  check  of  said  H.  Ij.  Wood,  and  if  you 
find  from  the  evidence  in  this  case  that  he 
still  had  the  dominion  and  control  of  said 
deposits,  and  that  they  were  subject  to  his 
check,  then  and  in  that  event  your  verdict 
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must  be  for  the  defendant,  excepting  as  ex- 
plained In  Instmctlon  No.  12." 

"(12)  Tea  are  instructed  that  with  refer- 
ence to  the  $1,250  note  that  If  yon  find  from 
a  prep<»iderance  of  the  evidence  that  said 
note  bore  on  the  back  of  It  the  following 
words,  yiz.:  'Pay  to  Mrs.  Carrie  Wood.  H.  L. 
Wood' — and  that  H.  Lu  Wood  signed  the 
same,  and,  after  signing  the  said  Indorse- 
ment, he  took  It  to  the  said  defendant,  or,  if 
already  at  the. bank,  he  left  the  same  to  be 
there  paid  by  the  maker  of  the  note,  and 
that  he  did  not,  after  so  Indorsing  the  same, 
take  it  into  his  possession,  and  afterwards 
said  note  was  paid  by  the  party  giving  the 
same  to  the  bank  or  one  of  Its  officers  whose 
business  It  was  to  receive  the  money,  and 
that,  upon  said  money  being  paid  to  the  bank, 
the  said  bank,  because  of  directions  from 
said  H.  L.  Wood,  placed  the  same  in  the 
bank  books  in  the  name  of  Carrie  Wood,  and 
yru  further  find  that  she  has  not  been  paid 
by  the  bank,  but  that  the  bank  refused  pay- 
ment upon  being  requested  to  pay  the  same 
by  Carrie  Wood  or  her  duly  authorized  attor- 
ney to  draw  the  same,  then  and  in  that  case 
It  will  be  your  duty  to  return  a  verdict 
against  the  defendant  for  the  amount  due 
thereon." 

The  Jury  returned  a  verdict  In  favor  of 
the  appellee  for  $1,250,  the  amount  collected 
on  the  note.  There  was  no  evidence  In  the 
case  that  Dr.  Wood  gave  any  instruction  to 
have  the  note  held  or  delivered  to  the  appel- 
lee, but,  on  the  other  hand,  that  he  instruct- 
ed the  bank  to  collect  the  note,  and  deposit 
the  money  to  his  account,  kept  in  the  name 
of  his  mother,  as  other  moneys  were  credit- 
ed, subject  to  his  check. 

The  evidence  of  appellee  shows  that  she 
knew  nothing  of  the  transaction  until  after 
Dr.  Wood  had  been  adjudged  insane,  and 
Mr.  Joseph  bad  been  appointed  his  guardian, 
after  the  note  had  been  collected,  and  the 
proceeds  deposited  as  directed.  Appellee  also 
testified  that  Dr.  Wood  owed  her  nothing. 

The  mere  signing  of  an  instrument  of  con- 
veyance does  not  consummate  a  conveyance; 
but,  to  effect  a  conveyance,  there  must  be 
an  actual  or  constructive  delivery  of  the  in- 
strument from  the  grantor  to  the  grantee. 
Sanderson  v.  Sanderson,  91  Kan.  98,  136  Pac. 
791;  see,  also,  Ireland  v.  Shore,  91  Kan.  826, 
137  Pac  926. 

It  is  contended  on  the  part  of  the  api)el- 
lant  that,  if  appellee  acquired  any  right  in 
the  note.  It  was  by  way  of  a  gift  inter  vivos, 
and  that  the  burden  rested  upon  the  appellee 
to  prove  a  delivery  of  the  note  after  it  was 
indorsed,  or  a  delivery  thereof  to  some  oUier 
person  for  her  use  or  benefit,  and  that  no 
such  evidence  appears  in  the  case;  that,  on 


the  other  hand,  Dr.  Wood  directed  that,  when 
the  note  was  collected,  the  money  should  be 
deposited  In  the  bank  in  his  mother's  name, 
as  subject  to  his  check,  and  this  conveyed  no 
property  in  the  note  or  its  proceeds  to  his 
mother.  We  think  this  contention  is  correct, 
and  that  the  indorsement  of  the  note,  of 
which  the  appellee  had  no  knowledge,  and 
which  was  not  done  with  the  knowledge  of 
any  person  acting  for  her,  did  not  constitute 
a  contract  or  conveyance  of  the  note,  and 
did  not  constitate  a  gift  thereof.  A  delivery 
is  essential  to  a  valid  gift  of  a  promissory 
note.  The  evidence  of  appellee  was  not  suf- 
ficient to  establish  any  cause  of  action.  John- 
son V.  Baton,  61  Kan.  708,  88  Pac.  507;  Gal- 
lagher V.  Donahy,  65  Kan.  841,  69  Pac.  330; 
Calvin  V.  Free,  66  Kan.  466,  71  Pac.  823. 

The  Judgment  is  reversed,  and  the  case  is 
remanded,  with  instructions  to  render  Judg- 
ment for  the  appellant  All  the  Justices  oon- 
cnrrlng. 

(91  Kan.  536) 
STEPHENSON  v.  PATTON. 


(Supreme  Court  of 


Feb.  7,  1914.) 


Appeal  from  District  Court,  Chase  Coonty. 

Action  by  Bicbard  A.  Stephenson  against  Nel- 
son M.  Patton.  From  a  Judgment  for  plaintilf, 
defendant  appeals.     Affirmed. 

John  Madden,  of  Parsons,  and  L.  B.  Kellogg, 
of  Emporia,  for  appellant  Henry  B.  Oanse,  of 
Emporia,  for  appellee. 

PES  CURIAM.  Tbii  was  an  action  of  par- 
tition, and  the  principal  qnestions  which  divid- 
ed the  parties  were  determined  on  a  former  ap- 
peal. Stephenson  v.  Patton,  86  Kan.  879,  121 
Pac.  498,  Ann.  Cas.  1913C,  860.  Judnnent 
could  not  be  ordered  at  that  time,  as  the  inter- 
est of  one  cotenant  had  not  been  determined. 
It  was  decided  that  the  conveyance  to  Stephen- 
son did  not  carry  with 'It  any  claim  for  rents 
and  profits  which  had  accmed  to  bis  grantors. 
It  was  also  decided  that  the  rents  and  profits 
which  Patton  had  received  prior  to  the  time 
Stephenson,  had  purchased  an  iuterest  in  the 
land  exceeded  the  improvements  made  and  the 
taxes  paid  by  Patton,  and  that  it  was  equitable 
to  set  off  the  former  against  the  latter.  The 
case  was  remanded,  with  directions,  and  the 
trial  court  appears  to  have  correctly  Interpreted 
the  mandate  and  faithfully  followed  directions 
in  the  final  disposition  of  the  case. 

The  only  objection  here  is  that  no  part  of  the 
costs  of  the  lasting  improvements  made  by  Pat- 
ton prior  to  the  time  Stephenson  acquired  hia 
interest  in  the  land  was  credited  to  Patton  in 
making  an  accounting  between  the  parties  as 
to  rents  and  profits  of  the  land  since  the  time 
of  Stephenson's  purchase.  That  question  was 
settled  on  the  former  appeal.  As  between  Pat- 
ton and  his  cotenants  it  was  equitable  that  ttie 
rents  received  and  enjoyed  by  him  should  be 
set  off  as  against  the  improvements  he  had 
made  and  -the  taxes  he  had  paid,  and  since  the 
benefits  which  he  received  exceeded  his  disburse- 
ments by  way  of  improvements  he  has  no 
ground  for  complaint. 

^e  Judgment  is  affirmed.  All  the  Justices 
concurring. 
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(91  Kan.  492) 

STATE  T.  MATTHEWS. 
(Supreme    Court    of   Kansas.      Feb.    7,   1914.) 

Appeal  from  District  Court,  Sumner  County. 
Fred   B.   Matthews  was  convicted   of  erime, 
and  appeals.     Affirmed. 

Dale,  Amldon,  Madalene  &  Hegler,  of  Wich- 
ita, for  appellant  John  S.  Dawson.  Atty.  Oen„ 
and  Harold  W.  Herrick  and  W.  T.  McBride, 
both  of  Wellington,  for  the  State. 

PER  CURIAM.  The  Questions  propounded 
to  the  witness  Scarth,  which  were  objected  to, 
followed  his  denial  that  he  had  ever  been  ar- 
rested for  stealing.  They  did  not  relate  to  any 
proceedings  of  any  kind  brought  against  him, 
nor  to  his  character,  nor  to  specific  acts  of  past 
conduct  which  would  tend  to  disgrace  or  discred- 
it him.  The  district  court  was  authorized  to 
exercise  its  discretion  over  the  limits  of  the 
cross-examination  and  to  sustain  the  objections. 

The  testimony  of  the  witness  Loger  was  ad- 
mitted for  the  purpose  of  impeaching  the  wit- 
ness Knorr,  proper  foundation  for  the  impeach- 
ment having  been  laid.  The  testimony  was  ad- 
missible for  the  purpose  for  which  it  was  offered, 
and  the  extent  to  which  the  jury  might  consid- 
er it  was  properly  limited  by  the  instructions. 

The  assignments  of  error  relating  to  the  in- 
structions are  all  hypercritical.  The  law  of  the 
case  was  clearly  and  fairly  stated  in  as  simple 
a  manner  as  the  nature  of  the  charge  permitted. 
The  instructions  were  perfectly  comprehensible 
by  the  jury,  and  there  is  no  indication  that  they 
were  misled. 

The  judgment  of  the  district  court  is  affirmed. 


m  Kan.  G82) 

STARK  et  al.  t.  BHIEXLOS  et  al. 
(Supreme    Court   of   Kansas.     Feb.   7,    1914.) 

Appeal  from  District  Court,  McPherson 
C!ounty. 

Action  by  Charles  W.  Stark  and  others 
against  Casper  D.  Shields  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

White  ft  Lyons,  of  Kansas  City,  Mo.,  and 
P.  J.  Galle,  of  McPherson,  for  appellants.  Grat- 
tan  ft  G rattan  and  F.  O.  Johnson,  all  of  Mc- 
Pherson,  for  appellees. 

PER  CURIAM.  There  was  abundant  evi- 
dence to  warrant  the  conclusion  that  no  oral 
contract  on  the  part  of  Samuel  D.  Shields  to 
convey  the  land  in  controversy  to  his  niece  and 
her  husband  in  consideration  of  personal  and 
other  services  to  be  performed  ever  existed. 
The  case  differs  from  the  Andersoli  Case,  75 
Kan.  117,  88  Pac.  743,  9  L.  R.  A.  (N.  S.)  229, 
and  those  which  have  followed  it,  in  that  satis- 
factory proof  of  a  contract  was  not  produced. 
The  trial  court  so  found,  and  the  finding  is 
conclusive  against  the  prayer  for  a  specific  per- 
formance. 

The  pleadings  and  the  proof  were  that  the 
claimants  were  tenants  of  the  land,  bound  to 
the  payment  of  rent,  but  that  they  were  at  lib- 
erty to  install  such  improvements  as  they  de- 
sired. The  improvements  which  they  did  make 
were  not  such  as  to  compel  a  court  of  equity 
to  cause  the  land  to  go  with  them,  and  the 
equitable  rights  of  the  plaintiffs  in  that  regard 
were  satisfied  by  the  judgment  in  their  favor 
for  the  value  of  the  improvements. 

There  was  substantial  evidence  that  the  plain- 
tiffs kept  an  account  of  and  charged  Shielas  for 
his  board.  If  this  were  not  true,  eouity  would 
scarcely  deprive  a  landowner  of  his  land,  worth 
many  thousands  of  dollars,  because  he  boarded 
a  few  years  with  his  tenants.     Any  claim  for 


board  and  any  claim  f6r  other  valuable  services 
performed  should  have  been  presented  to  the 
probate  court  for  allowance  in  the  usual  way. 
It  is  not  necessary  that  the  court  should  en- 
ter upon  an  extended  discussion  of  die  evidence. 
It  is  satisfied  that  substantial  justice  has  been 
done,  and  the  judgment  of  the  district  court  is 
affirmed. 

(S«  Colo.  I'it 
JOHNSON  T.  NEW  TORK  LIFE  INa  CO 
(SWANSON,  Interpleader). 

(Supreme  Court  of  Colorada     Nor.   3,   1913. 
Rehearing  Denied  Feb.  2.  1014.) 

1.  Pleading  ({  343*)— Motion  roB  Jvnavxtn. 

Judgment  on  the  pleadings  is  proper  where 
the  facts  alleged  in  the  pleadings,  if  admitted 
to  be  true,  are  such  that  no  other  Judgment 
could  have  been  rendered. 
_(E2d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1048-lOSl:   Dee.  Dig.  {  843.*] 

2.  INBUBANOB    (|   587*)— LiFB    POUOT— BBNE- 
nCIABT. 

Where  a  life  policjr  contains  no  pioviBioiia 
for  a  change  of  beneficiary,  Uie  Iwnenciajy  ac- 

?iuires  a  vested  interest  which  cannot  be  trans- 
erred  by  the  insured  without  the  beneficiary's 
consent  and,  where  the  policy  provides  for  a 
change,  a  beneficiary's  interest  while  subject 
to  be  defeated,  can  be  defeated  only  in  the  man- 
ner prescribed  in  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1469 ;   Deo.  Dig.  I  587.*] 

8.  iNSDBAHcas  (I  687*)  — Lira  Ihsxtbahok  — 

CnANOE  IN  Benxficiart. 

Where  a  life  policy  provided  for  change 
of  beneficiary  upon  written  notice  to  the  insurer 
at  the  home  office,  the  failure  of  insured  to 
comply  with  the  regulation  cannot  be  excused 
because  he  was  an  ignorant  foreigner,  and  was 
too  poor  to  make  several  trips  to  the  office  of  the 
agent  who  issued  the  policy;  it  appearing  that 
he  recognized  the  conditions  In  the  policy  by 
attempting  at  one  time  to  comply  with  them. 

[Ed.  Note.— For  other  cases,  see  Insuranoe, 
Cent  Dig.  i  1469;  Dec.  Dig.  {  687.*] 

4.  INSTTRANCB  (i  219*)- LmB  Inbttbanob— Afl- 

BIONMENTB. 

Where  a  life  policy  ia  assigned,  the  as- 
signee acquires  only  the  rights  of  the  insured, 
and  such  assignment  will  not  divest  the  right 
of  the  beneficiary  to  collect  the  proceeds  of  the 
policy  upon  the  death  of  the  insured;  it  ap- 
pearing that  the  only  right  insured  had  was 
to  collect  the  poUcy  upon  maturity  or  to  change 
the  form  of  insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ii  488,  489.  494-496;  Dec.  Die  ( 
219.*] 

Gabbert  and  Scott,  JJ..  dissenting. 

En  Banc.  Error  to  District  Clouit,  City 
and  County  of  Denver;  Oreeley  W.  WWt- 
ford,  Judge. 

Action  by  Sophia  Peterson  Johnson  against 
the  New  Tork  Life  Insurance  0>mpan7,  In 
wMch  Lisa  Swanson  interpleaded.  There 
was  a  Judgment  for  the  Interpleader,  and 
plaintiff  brings  error.    Affirmed. 

Stark  ft  Martin,  of  Denver,  for  idalntUF  In 
error.  H.  R.  Salilgaard,  M.  B.  Carpenter, 
and  A.  Newton  Patton,  all  of  Denver,  for 
interpleader.  Hindiy  ft  Friedman,  Ony  K. 
Brewster,  George  Allan  Smith,  and  B.  E. 
Woodward,  all  of  Denver,  amid  corise. 
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HILL,  J.  Tbis  action  involyes  the  dlspoal- 
Hod  of  12,000  paid  Into  court  by  tbe  defend- 
int  In  error,  the  New  York  Life  Insurance 
Company.  In  ber  complaint  the  plaintiff  In 
error  alleges,  that  In  March,  1904,  In  consld- 
iratlon  of  certain  payments  made  and  to 
Iw  made  to  the  Insurance  company  by  Swan 
G.  Peterson,  It  made  Ita  policy  of  Insurance 
Is  writing  wherein  and  whereby  it  agreed  to 
pay  to  Lisa  Swanson,  mother  of  the  Insured, 
or  to  such  benefldary  as  may  have  been 
duly  designated,  the  sum  of  $2,000  upon 
proof  of  the  death  of  Swan  O.  Peterson.  A 
.  tttpj  of  the  policy  is  Incorporated  In  tbe  com- 
plaint The  clause  bearing  upon  tbe  subject 
of  beneficiaries  reads :  "The  insured,  having 
reserred  the  rlgbt,  may  change  the  bene- 
Iclary,  or  beneficiaries,  at  any  time  during 
the  continuance  of  this  policy,  by  written  no- 
tice to  the  company  at  the  home  office,  pro- 
vided this  imllcy  Is  not  then  assigned.  The 
Inanred  may  at  any  time,  by  written  notice 
to  the  company  at  tbe  home  office,  declare 
any  beneficiary  then  named  to  be  an  abeo- 
lute  beneficiary  under  this  policy.  No  desig- 
nation, or  change  of  beneficiary,  or  declara- 
tion of  an  absolute  beneficiary,  shall  take 
effect  until  Indorsed  on  this  policy  by  the 
company  at  the  home  office.  Diuing  the 
lifetime  of  an  absolute  beneficiary  the  right 
to  revoke  or  change  the  Interest  of  tbat  bene- 
fidaiy  will  not  exist  in  tbe  insured.  If  any 
benefldary,  or  absolute  beneficiary,  dies  be- 
fore the  Insured,  the  Interest  of  such  bene- 
flclary  will  become  payable  to  the  executors, 
administrators,  or  assigns  of  the  insured." 
The  policy  provides  for  Its  participation  in 
the  profits  of  the  company  at  the  end  of  20 
years,  if  the  Insured  is  then  living,  also  for 
paid-up  insurance,  as  well  as  for  automatic 
term  insurance,  also  for  a  cash  surrender 
ralue,  and  possibly  for  loans.  Another  clause 
states :  "An  assignment  of  this  policy  may  be 
made  in  duplicate,  and  both  sent  to  the 
home  office,  one  to  be  retained  by  the  com- 
pany, and  tbe  other  to  be  returned.  The 
company  has  no  responsibility  for  the  valid- 
ity of  any  assignment."  The  complaint  fur- 
ther alleges  that  in  July,  1905,  the  plaintiff 
and  the  said  Swan  U.  Peterson  intermarried, 
and  that  such  relation  continued  until  his 
death,  which  occnrred  in  November,  1907; 
that  In  September,  1906,  as  the  issue  of  said 
marriage,  there  was  bom  one  child,  Katherine, 
who  Is  now  dependent  upon  the  plaintiff  for 
anpport  It  is  then  alleged  that,  while  the 
policy  was  In  full  force,  and  not  assigned, 
and  In  pursuance  of  the  reservation  permit- 
ting him  to  diange  tbe  beneficiary,  the  said 
Swan  O.  Peterson  did  designate  and  appoint 
the  plaintiff  as  the  benefldary  of  and  under 
tbe  poll<7;  that  in  pursuance  of  such  desig- 
nation the  Insured  delivered  her  the  policy, 
and  that  the  same  remained  and  continued  in 
her  possession  nntll  his  death;  that  after 
the  transfer  and  d^very  of  the  policy  to  her 
>he  paid  and  assisted  in  paying  the  premiums 


due  thereon  so  as  to  keep  it  In  full  force 
and  effect. 

It  appears  from  the  complaint  that  notice 
of  this  assignment  and  change  of  the  bene- 
fldary was  not  given  the  company,  nor  was 
an  indorsement  on  the  policy  of  a  change 
made  by  the  company.  To  excuse  the  failure 
of  the  insured  to  comply  with  the  require- 
ments of  the  policy  in  these  respects,  it  is 
alleged  that  he  resided  about  SO  miles  from 
Denver,  and  made  a  trip  for  the  purpose  of 
making  application  at  the  office  of  tbe  com- 
pany in  Denver  to  have  plaintiff  designated 
as  the  benefldary;  that  he  was  Ignorant  of 
the  manner  and  procedure  required  to  be  tak- 
en for  the  purpose  of  effecting  such  change; 
that  he  endeavored  to  find  the  agent  through 
whom  the  iwUcy  was  effected;  that  he  was 
unable  to  do  so;  that  he  then  attempted  to 
transact  the  matter  himself,  but  found  the 
offices  of  the  company  closed;  that  he  was  a 
laboring  man,  a  miner,  a  poor  person,  and  a 
foreigner,  and  unable  to  either  read  or  write 
tbe  English  language,  except  meagerly;  that, 
by  reason  of  the  long  distance  from  his  place 
of  residence  to  an  office  of  the  company,  the 
expense  inddent  in  going  to  one,  and  his  un- 
famUlarity  with  the  English  language,  be 
neglected  to  have  the  pollcgr  changed  In  tbe 
proper  manner. 

It  Is  alleged  that  Lisa  Swanson,  tbe  moth- 
er of  deceased,  claims  the  money  payable 
under  the  policy,  but  denies  that  she  has 
any  Interest,  and  prays,  in  order  tbat  there 
may  t>e  a  final  adjudication  in  the  premises, 
that  she  be  made  a  party  to  the  action,  and 
be  required  to  present  her  claim,  if  any  she 
has.    . 

In  its  answer  tbe  insurance  company  ad- 
mits the  Issuance  of  tbe  policy,  the  death 
of  the  insured,  the  designation  of  Lisa  Swan- 
son, the  mother,  as  benefldary,  and  alleges 
that  she  claims  tbe  money;  that  it  cannot 
determine  without  hazard  to  Itself  to  which 
the  money  is  rightfully  due.  It  prays  for  an 
order  requiring  plaintiff  and  Lisa  Swanson  to 
appear  and  Interplead  concerning  their  re- 
qDectlve  claims  under  tbe  policy;  tbat  an 
order  Issue  authorizing  it  to  pay  the  money 
into  court,  and  be  discharged.  The  order  of 
Interpleader,  etc.,  was  made.  Lisa  Swanson 
Intervened;  In  her  petition  she  alleged  that 
she  was  made  the  benefldary  as  the  mother 
of  the  Insured,  denied  that  the  Insured  at 
any  time  designated  or  appointed  the  plain- 
tiff as  the  benefldary  under  the  policy,  and 
alleged  that  she  is  the  benefldary  named  in 
tbe  policy,  and  claims  the  money  due  there- 
under. 

The  plaintiff  filed  a  replication  to  this 
answer.  The  Interpleader  then  moved  for 
Judgment  in  ber  favor  on  the  pleadings, 
which  was  sustained.  Tbe  plalntifl  brings 
the  case  here  for  review. 

[I-S]  If  the  facts  alleged,  when  admitted 
to  be  true,  are  such  that  no  other  Judgment 
could  have  been  rendered  tbereunder,  tbe 
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motioii  was  properly  sustained.  Wbere  the 
policy  contains  no  provisions  for  a  change  of 
the  beneficiary,  the  general  rale  is  that  the 
policy  and  the  money  to  become  due  under 
it  vests  immediately  In  the  person  named  as 
the  benefldary,  and  that  this  Interest,  being 
vested,  cannot  be  transferred  by  the  Insured 
to  any  other  person  without  the  consent  of 
the  named  beneficiary.  Hill  v.  Groesbeck,  29 
Colo.  161,  67  Pac.  167;  Plttinger  v.  Plttlnger, 
28  Colo.  308,  64  Pac.  195,  89  Am.  St  Rep. 
193;  Love  v.  Clune,  24  Colo.  237,  50  Pac 
34;  Mutual  Life  Insurance  Co.  v.  Hagerman, 
19  Colo.  App.  33,  72  Pac  889;  Central  Bank 
T.  Hume,  128  U.  S.  195,  9  Sup.  Ct.  41,  32  L. 
Ed.  370;  Hopkins  v.  Hopkins'  Adm'r,  92  Ky. 
324,  17  S.  W.  864;  Mutual  Life  Ins.  Co.  t. 
Twyman,  122  Ky.  613,  92  S.  W.  335,  97  S.  W. 
391,  121  Am.  St  Rep.  471;  Pllcher  v.  New 
York  Life  Ins.  Co.,  33  Lai  Ann.  322. 

This  does  not  hold  true,  however,  where 
the  contract  of  insurance  provides  (as  this 
one  does)  that  the  insured  may  change  the 
beneficiary.  In  policies  like  this  the  general 
role  Is  that  the  beneficiary  has  an  interest 
In  the  policy  which,  while  subject  to  be  de- 
feated by  a  change  of  beneficiary,  can  be  de- 
feated only  in  the  manner  prescribed  in  the 
policy,  the  chartier  or  by-laws  of  the  com- 
pany, or  by  statute.  Flnnell  v.  Franklin,  134 
Pac.  122;  Rollins  ▼.  McHatton,  16  Colo.  203, 
27  Paa  254,  25  Am.  St  Rep.  260;  Indiana 
Nat  Life  Ins.  Co.  v.  McGinnls  (Ind.)  101 
N.  E.  289,  45  L.  R.  A.  (N.  S.)  192;  Union 
Central  Life  Ins.  Co.  v.  Woods,  11  Ind. 
App.  SSS;i  Farra  v.  Braman,  171  Ind.  529, 
86  N.  B.  843;  Holland,  Guardian,  v.  Taylor, 
111  Ind.  121,  12  N.  B.  116;  Smith  v.  Nat 
Benefit  Soc,  123  N.  Y.  86,  25  N.  B.  197,  9 
Ll  R.  A.  616 ;  Arnold  v.  Empire  Life  In&  Co., 
3  Ga.  App.  685,  60  S.  B.  470;  2  May  on  In- 
surance, I  399e;  Bliss  on  life  Insurance  (2d 
Ed.)  ii  318,  337;  Isgrlgg,  Ex'r,  v.  Schooley, 
125  Ind.  94,  25  N.  E.  151 ;  Holder  v.  Pruden- 
tial Ins.  Co.,  77  S.  a  299,  57  S.  B.  853; 
Washington  Life  Ins.  Co.  v.  Berwald,  97  Tex. 
Ill,  76  S.  W.  442.  1  Ann.  Cas.  682:  Freund  v. 
Freund,  218  lU.  189,  76  N.  B.  925,  109  Am. 
St  Rep.  283;  Thomas  ▼.  Thomas,  131  N.  Y. 
206,  30  N.  B.  «1,  27  Am.  St  Rep.  582;  De 
Silva  V.  Supreme  Council,  109  CaL  373,  42 
Paa  32;  Charch  v.  Charch,  57  Ohio  St  561, 
49  N.  E.  408 ;  Kentucky  Masonic  Mutual  Life 
Ins.  Co.  V.  Miller's  Adm'r,  76  Ky.  (13  Bush) 
489;  Eastman  v.  Association,  62  N.  H.  565; 
National  Mut  Aid  Soc.  v.  Lupoid,  101  Pa. 
lU;  McLaughlin  v.  McLaughlin,  104  CaL 
171,  37  Pac.  865,  43  Am.  St  Rep.  83;  Wendt, 
Adm'r,  V.  Iowa  Legion  of  Honor,  72  Iowa, 
682,  34  N.  W.  470;  Supreme  Conclave  v. 
Capella  (C.  a)  41  Fed.  1;  Mut  Ass'n  v. 
Montgomery,  70  Mich.  587,  38  N.  W.  588,  14 
Am.  St  Rep.  519 ;  Wirgman  v.  Miller,  98  Ky. 
620,  33  S.  W.  937. 

In  this  jurisdiction  there  is  no  difference 
In  this  respect  between  policies  held  in  fra- 
ternal or  mutual  companies   and  ordinary 

^  37  N.  B.  UO. 


life  insurance  companieii.  Fbmdl  t.  Frank- 
Un.  134  Pac.  122;  Hill  t.  Groesbeck,  29  Colo. 
161,  67  Pac.  167;  Plttlnger  v.  Plttlnger,  28 
Colo.  808,  64  Pac  195,  89  Am.  St  Rep.  193 ; 
Love  V.  Clune,  24  Colo.  237,  50  Pac.  34. 

It  has  repeatedly  been  held,  where  a 
change  of  beneficiaries  is  to  be  made  in  a 
certain  manner  which  Includes  notice  to  the 
Insurer,  that  a  disposition  of  the  proceeds 
by  will  not  brought  to  the  attention  of  the 
insurer  during  the  Insured's  lifetime  is  in- 
effectual as  against  the  beneficiary  named  in 
the  policy.  De  Sllva  v.  Supreme  Council,  109 
Cal.  373,  42  Pac.  32;  Hellenberg  v.  District 
No.  1,  94  N.  Y.  580;  Stephenson  v.  Stephen- 
son, 64  Iowa,  634,  21  M.  W.  19;  Daniels  t. 
Pratt,  143  Mass.  216,  10  N.  B.  166;  Holland 
V.  Taylor,  111  Ind.  121,  12  N.  B.  116;  Olm- 
stead  T.  Benefit  Society,  37  Kan.  93,  14  Paa 
449. 

It  is  not  claimed  that  the  oonditlona  pre- 
scribed in  the  policy  for  a  change  of  bene- 
ficiary were  complied  with.  The  complaint 
faUs  to  allege  a  sufficient  attempt  on  the 
part  of  the  insured  to  make  a  change  of  the 
beneficiary  in  the  manner  provided,  or  that 
he  was  prevented  from  doing  so  by  the  hap- 
pening of  that  over  which  he  had  no  con- 
troL  What  it  alleges  on  this  subject  in  the 
way  of  an  excuse  was  pure  neglect  upon  his 
part,  and  nothing  more.  These  alleged  ex- 
cuses disclose  that  he  was  aware  of  tbe 
conditions  prescribed  in  the  policy  by  which 
a  change  of  beneficiary  could  be  mad&  Re- 
gardless of  this  he  made  no  reasonable  effort 
to  have  the  benefldary  changed  in  the  man- 
ner prescribed  in  the  policy.  In  Rollins  v. 
McHatton,  supra,  it  was  said:  '^f  the  as- 
sured has  done  his  part  towards  perfecting 
the  substitution  In  accordance  with  the  meth- 
od prescribed,  but  owing  to  circumstances 
over  which  he  has  no  control,  the  change 
is  not  entirely  consummated  at  the  time  of 
his  death,  equity  wUl  sometimes  treat  the 
substitution  as  complete."  But,  as  above 
stated,  he  made  no  such  effort,  and  was 
not  prevented  from  completing  such  a  change 
by  drcumstances  over  which  be  had  no  cour 
troL 

[4]  The  complaint  alleges  that  the  insured 
delivered  the  policy  to  the  plaintiff;  that 
the  purpose  of  sudi  delivery  was  to  pro- 
vide, in  the  event  of  his  death,  that  the 
proceeds  of  the  policy  should  be  iwid  ta 
her  for  her  maintenance  and  that  of  tiielr  in- 
fant child;  that  the  policy  thereafter  re- 
mained in  her  possession  until  the  death  of 
the  husband;  that  after  such  delivery  she 
assisted,  out  of  the  proceeds  of  her  labor,  in 
paying  premiums  on  the  policy.  It  is  claimed 
that  these  allegations  are  sufliclent  to  sus- 
tain a  parol  assignment  of  the  policy  to  her 
by  way  of  gift;  that  the  plainttlTB  relaoon 
to  the  policy  became  that  of  assignee  or 
donee,  which  deprived  the  beneficiary  nam- 
ed in  the  policy  of  all  xlfht  and  laterast 
therein, 
u  N.  a.  w.  ^  J 
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In  Block  T.  Valley  Mutual  Insnrance  As- 
sociation, 52  Ark.  201,  12  S.  W.  477,  20  Am. 
St.  Rep.  166,  the  policy  did  not  provide  for 
a  change  of  beneficiaries,  but  contained  a 
clause  pertaining  to  assignment  as  follows: 
"This  certificate  may  be  assigned,  transfer- 
red, or  set  over  by  and  with  the  consent  of 
the  association,  granted  by  its  president  or 
secretary."  This  was  held  to  mean  that 
tbe  beneficiary  might  assign  his  interest. 
The  court  said:  "This  does  not  mean  that 
another  beneficiary  may  be  substituted  by 
the  Insured,'  for  snbstitntion  and  assignment 
are  quite  different  things:  it  simply  intends 
that  tbe  beneficiary  may  assign  his  interest. 
The  Insured  had  no  interest  to  assign.  That 
was  Tested  in  the  parties  named.  Bliss, 
Life  Ins.  {  318;  Bacon,  Ben.  Soa  {  892. 
He  had  no.  power  of  snbstitntion,  because 
none  Is  reserved  In  the  contract,  or  in  the 
charter  or  by-laws  of  the  association,  incor- 
porated into  the  policy." 

In  Highland  t.  Highland,  IS  lU.  610,  tbe 
certificate  was  payable  to  the  member's  sla- 
ter; he  subsequently  married,  and  shortly  be- 
fore his  death  wrote  to  bis  wife:  "I  want 
you  to  have  all  my  effects — everything.  Tell 
my  sister,  if  yon  ever  hear  from  her."  Tbe 
certificate  was  never  delivered  to  the  sister, 
but  was  found  among  the  effects  of  the  de- 
ceased member;  at  suit  between  the  wife 
and  sister,  held  that  the  sister  was  entitled 
to  the  Insurance.  Tbe  corporation  had  pre- 
scribed in  what  manner  a  member  should 
direct  to  whom  bis  benefit  was  to  be  paid. 
The  court  said:  "Having  elected  to  direct 
on  the  face  of  tbe  certificate  to  whom  the 
money  should  be  paid,  it  must  be  paid  as  di- 
rected, unless  such  direction  has  been  chang- 
ed in  the  mode  prescribed  by  tbe  laws  and 
constitution  of  the  order."     • 

In  Coleman  v.  Knights  of  Honor,  18  Mo. 
App.  189,  it  was  held  that  the  adoption  of  a 
particular  method  of  changing  a  benefit  cer^ 
tificate  under  the  powers  and  within  the 
limits  of  tbe  charter  of  a  benevolent  bene- 
fit society  Is  tbe  exclusion  of  all  other  meth- 
ods. 

As  stated  in  Indiana  Nat  Life  Ins.  Co.  v. 
McGlnnls,  supra:  "It  seems,  as  we  view  It, 
that  in  such  a  policy  or  contract  the  bene- 
ficiary baa  some  Interest,  and  that  the  Insnr- 
ed  has  reserved  to  himself  a  power  with  a 
right  of  exercise  to  the  extent  of  defeating 
or  cutting  off  the  interest  of  tbe  beneficiary 
by  a  strict  compliance  with  the  terms  of 
such  power  as  in  the  contract  or  policy  writ- 
ten; that  the  interest  therein  taken  and 
owned  by  the  beneficiary  upon  tbe  issuance, 
delivery,  and  acceptance  of  tbe  policy  was  a 
defeasible,  vested  interest" 

In  Holland  v.  Taylor,  supra,  on  this  sub- 
ject it  is  said:  "It  would  be  saying  too 
mnch  to  say  that  she  had  no  rights.  •  •  • 
So  long  as  the  contract  remained  as  execut- 
ed, she  bad  the  right  of  a  beneficiary,  subject 
to  be  defeated  by  a  change  of  beneficiary  by 


the  assured.  *  *  •  The  assured  had  re- 
served to  himself  the  power  to  change  the 
beneficiary,  and  that  was  the  extent  of  his 
right  in,  or  power  over,  the  certificate,  or 
tbe  amount  agreed  to  be  paid  at  bis  death." 

In  Frennd  v.  Freund.  218  111.  201,»  it  is 
said:  "In  tbe  present  case,  where  the  policy 
was  Issued  by  a  New  York  company,  and 
must  be  governed  by  the  laws  of  that  state, 
the  right  of  the  assured  to  change  tbe  bene- 
ficiary is  a  qualified  right;  that  is,  subject 
to  the  consent  of  tbe  company,  and  to  the 
Indorsement  upon  the  policy  by  the  company 
at  Its  home  ofiBce.  The  tendency  of  tbe 
decisions  in  the  state  of  New  York,  when 
carefully  examined.  Is  to  sustain  tbe  rule 
that  a  change  of  beneficiary  cannot  be  ac- 
complished, except  by  compliance  witb  the 
provisions  in  the  statute  and  in  the  contract 
for  such  change,  and  only  by  and  vrith  the 
consent  of  tbe  company." 

In  Arnold  v.  Empire  Mutual  Life  Ins.  Oo., 
supra,  the  court  says:  "Tbe  beneficiary  of 
an  insurance  policy  has  a  vested  right  in  tbe 
contract  of  insurance,  which  cannot  be  dimin- 
ished or  affected  by  subsequent  agreements 
between  tbe  insurer  and  the  insured  wbicb 
are  not  stipulated  or  provided  for  in  the  orig- 
inal contract  The  vested  right  of  tbe  bene- 
ficiary is  subject  to  be  divested  only  in  ac- 
cordance with  express  provisions  of  the  con- 
tract permitting  a  change  of  beneficiary." 

In  McGlynn  v.  Curry,  82  App.  Dlv.  481,  81 
N.  Y.  Snpp.  85S,  the  Insured  bad  tbe  policy 
made  payable  to  another,  which  policy  she 
at  once  delivered  to  tbe  other.  Four  days 
before  her  death  she  assigned  the  policy  to 
another,  and  notified  tbe  company  that  she 
desired  to  change  the  beneficiary;  this  latter 
notice  was  required  by  the  company.  It  was 
held  that  the  delivery  of  the  policy  to  the 
first  beneficiary  constituted  a  complete  gift 
of  tbe  same  to  her,  which  prev^ited  the  as- 
sured from  thereafter  changing  the  benefici- 
ary without  the  consent  of  tbe  party  to 
whom  she  bad  orally  assigned  tbe  policy. 
This  case,  wbicb  involved  a  New  York  Ufe 
policy,  explains  to  some  extent  the  reason  for 
the  clause  in  the  one  under  consideration, 
viz.:  That  tbe  beneficiary  can  be  changed  in 
a  certain  manner,  provided  the  policy  has  not 
been  assigned.  That  the  insured  may  assign 
all  tbe  right,  title,  and  Interest  which  he  has 
reserved  to  himself,  in  a  policy  with  a  named 
beneficiary  therein,  may  be  conceded.  The 
beneficiary  may  likewise  assign  the  iwllcy 
to  tbe  extent  of  bis  or  her  interest.  Collins 
V.  Dawley,  4  Colo.  138,  34  Am.  Rep.  72;  2  May 
on  Insurance  <8d  Ed.)  f  399e;  Connecticut 
Mut  Life  Ins.  Co.  v.  Baldwin,  15  R.  1. 106,  23 
Ati.  106. 

We  deem  It  unnecessary  to  determine 
whether  the  clause  in  this  policy  permitting 
an  assignment  was  for  tbe  benefit  of  the  in- 
sured or  the  beneficiary,  or  both,  or,  If  for 
the  Insured,  whether  the  facts  alleged  are 
sufficient  to  constitute  sncb  an  assignment 


138  P.— 27 


>76  N.  B.  *29,  in  Am.  St  Rep.  283. 
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for  the  reaeon,  If  tbey  were  all  determined  In 
favor  of  the  plaintiff,  it  is  elementary  that 
the  insured  could  not,  by  assignment  or  oth- 
erwise, transfer  to  the  plaintiff  any  greater 
right  or  Interest  in  the  policy  than  that  of 
which  he  was  possessed.  If  such  an  assign- 
ment was  permissible,  and  is  ralld,  then  her 
rights  were  limited  to  what  his  were  prior  to 
the  assignment  Without  determining  what 
his  rights  were,  the  language  might  be  (%n- 
strued  to  mean  that  the  insured  reserved  the 
right  to  allow  the  policy  to  lapse  automati- 
cally by  the  nonpayment  of  premiums,  to  se- 
cure a  paid-up  policy  for  a  certain  amount, 
to  surrender  it,  and  secure  Its  cash  value,  to 
change  the  beneficiary  in  the  manner  provid- 
ed by  the  policy,  or  to  assign  his  interest, 
tber^  giving  to  the  assignee  these  same 
privileges  pertaining  to  Its  disposition.  If 
the  alleged  assignment  isivalld,  it  is  conceded 
that  no  attempt  was  made  by  the  assignee  to 
make  any  disposition  of  the  policy  during 
the  lifetime  of  the  deceased. 

The  rights  of  a  designated  beneficiary  un- 
der a  life  Insurance  policy  are  fixed  by  the 
facts'  existing  at  the  time  of  the  death  of  the 
Insured.  Freund  v.  Freund,  218  III.  189,  75 
N.  £.  926,  109  Am.  St  Rep.  283 ;  Benton  v. 
Brotherhood  of  Railroad  Brakemen,  146  111. 
670,  84  N.  E.  939;  Niblack  Benefit  Societies 
and  Accident  Insurance  (2d  Ed.)  |{  218,  222; 
Fink  V.  Fink,  171  N,  Y.  615,  64  N.  H.  606; 
Thomas  v.  Thomas,  131  N.  Y.  210,  30  N.  E. 
61,  27  Am.  St  Rep.  682;  Wendt  v.  Legion  of 
Honor,  72  Iowa,  686,  84  N.  W.  470;  Ballou 
V.  GUe,  Adm'r,  60  Wis.  614,  7  N.  W.  561; 
Ireland  v.  Ireland,  42  Hun  (N.  Y.)  212. 

In  Townsend's  Assignee  v.  Townsend,  127 
Ky.  230,  105  S.  W.  037,  16  U  R.  A.  (N.  S.) 
316,  where  the  policy  did  not  provide  for  the 
change  of  beneficiaries,  the  court  said:  "The 
only  reservation  to  the  Insured  was  the  right 
to  surrender  the  policy  at  the  end  of  the  first 
ten  years,  or  at  the  end  of  any  subsequent 
five  years,  and  to  receive  in  cash  its  then 
cash  surrender  value.  •  *  *  Unless,  then, 
this  right  was  exercised  at  the  time  and  In 
the  manner  expressed  in  the  policy,  the  in- 
terest of  the  named  beneficiaries  continued 
unaffected  by  It  Their  Interest  was  vested, 
subject  to  be  defeated  only  (1)  if  they  died 
before  the  insured,  or  (2)  if  he,  at  the  time 
and  in  the  manner  expressed  in  the  policy, 
exercised  his  option  to  surrender  it  In  ex- 
change for  Its  then  cash  surrender  value.  It 
was  not  within  the  power  of  the  insured,  or 
within  his  and  the  insurer's  power,  to  alter 
the  terms  of  the  contract  so  as  to  affect  the 
interests  of  the  beneficiaries.  The  insured 
had  not  the  right  to  assign  the  policy  to  an- 
other, for  value  or  not  nor  had  he  the  right 
to  pledge  it  as  collateral  to  secure  his  own 
indebtedness." 

The  pertinent  question  la:  Who  was  the 
benefldary  at  the  time  of  the  death  of  the 
Insured?  The  policy  was  then  in  force,  and 
thex9  was  la  existence  a  designated  bene- 


ficiary named  in  fb«  policy;  tbere  bad  been 
no  change  In  this  respect ;  no  action  had  been 
taken  by  any  one  concerning  its  surrender  or 
cancellation.  Under  such  circumstances  the 
beneficiary  designated  in  the  policy  Is  entlU- 
ed  to  receive  the  money  in  harmony  with  the 
terms  of  the  contract;  to  hold  otherwise 
would  be  inconsistent  with  the  great  weight 
of  authority,  as  well  as  violative  of  well-set- 
tled principles  pertaining  to  contracts  of  in- 
surance. 

The  case  of  Embry's  Adm'rs  v.^  Harris,  107 
Ky.  61,  62  S.  W.  958,  is  not  appUcable;  the 
distinction  being  as  stated  In  the  opinion : 
"The  iMllcy,  being  payable  to  the  estate  of 
Embry,  was  assignable  by  him  In  any  legal 
manner.  There  was  no  beneficiary  named  to 
take  a  vested  estate." 

In  Leaf  v.  Leaf,  92  Ky.  166,  17  S.  W.  354. 
864,  this  same  court  reasoned  out  that  a  cer- 
tificate of  insurance  Issued  by  a  benefit  as- 
sociation, whose  Object  of  organijsatton  was 
to  create  a  widows'  and  orphans'  benefit  fund, 
could  not  have  the  benefldary  changed  from 
a  divorced  wife  and  her  llttie  children  to  the 
adult  children  by  a  former  wife  of  the  de- 
ceased by  complying  with  the  conditions  re- 
quired in  the  policy,  except  the  surrender  of 
the  policy  which  was  sought  to  be  substi- 
tuted by  an  affidavit  that  tiie  divorced  wife 
held  and  refused  to  surrender  the  policy, 
when  it  was  shown  that  the  policy  was  taken 
into  consideration  In  a  property  settiement 
In  connection  with  divorce  proceedings,  and 
that  the  wife  had  paid  some  subsequent 
premiums. 

In  Chapman  v.  Mcllwrath,  77  Mo.  38,  46 
Am.  Rep.  1,  it  was  held  that  a  husband  might 
orally  assign  a  policy  of  Insurance  on  bis  life 
to  his  wife.  The  court  makes  the  same  dis- 
tinction as  the  Kentucky  cases  by  stating 
that  the  policy  was  made  payable  to  Mc- 
Gulre,  if  living  at  its  expiration,  otherwise 
to  his  executors,  administrators,  or  assigns. 
To  the  same  effect  is  Appeal  of  Louis  C. 
Madeira  (Pa.)  4  Ati.  908,  also,  Hewlns  v. 
Baker,  161  Mass.  320,  87  N.  E.  441,  as  are 
practically  all  the  other  cases  dted  to  sus- 
tain the  plaintiff's  contention,  with  the  exoq>- 
tion  of  those  where  the  policy,  while  allow- 
ing a  change  of  beneficiary,  has  failed  to 
prescribe  the  manner  In  which  it  shall  be 
done.  These  cases  are  not  appUcable  to  the 
facts  under  consideration. 

If  the  case  of  Splawn  v.  Chew,  00  Tex.  532. 
is  in  conflict  with  the  views  herein  expressed. 
It  is  in  conflict  with  the  former  decisions  of 
this  court  and  is  contrary  to  the  great 
weight  of  authority.  As  stated  in  Flnnell  v. 
Franklin,  supra.  In  quoting  from  Niblac^'i 
Benefit  Societies  and  Accident  Insurance: 
"It  is  said  that  Splawn  v.  Chew,  supra,  is  the 
sole  exception  to  the  holding  that  a  change 
of  benefldary  to  be  effectual  must  be  made 
in  ooo^llance  with  the  terms  of  the  cKtlfl- 
cate  or  by-laws  of  the  sodety.*  * 
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For  the  reasons  stated,  the  Jadgment  la 
affirmed.    The  former  opinion  Is  withdrawn. 
Afflnned. 

GABBERT,  J.  (dissenting).  The  majority 
opinion  Is  based  upon  the  assumption  that 
the  interest  of  the  beneficiary  named  in  the 
policy  could  only  be  divested  in  the  manner 
prescribed  in  the  policy.  In  a  limited  sense 
this  is  correct;  that  is  to  say,  in  order  to 
substitute  another  beneficiary  on  the  face  of 
the  policy,  the  manner  specified  in  the  policy 
on  the  subject  must  he  substantially  follow- 
ed, but  substitution  of  a  beneficiary  on  the 
face  of  a  policy  and  an  assignment  and  de- 
livery of  it  to  a  third  person  are,  as  stated  in 
Block  ▼.  Valley  Mutual  Insurance  Associa- 
tion, entirely  different  propositions. 

Referring  to  the  complaint:  We  find  the 
real  question  upon  which  the  case  turns  is 
whether  Mrs.  Johnson  is  entitled  to  the  pro- 
ceeds of  the  policy,  not  as  a.  beneficiary  sub- 
stituted on  its  face,  but  as  assignee  or  donee. 
According  to  the  complaint  It  is  alleged  in 
substance  that  the  insured  delivered  the  poli- 
cy of  insurance  to  her ;  that  the  purpose  of 
such  delivery  was  to  provide  that  in  the 
event  of  his  death  the  proceeds  of  the  policy 
should  be  paid  to  her  for  the  maintenance  of 
herself  and  their  int&nt  child,  Katharine; 
that  the  policy  from  that  time  remained  in 
her  possession  until  the  death  of  her  hus- 
band; and  that  after  such  transfer  and  de- 
livery she  assisted,  out  of  the  proceeds  of  her 
labor,  in  paying  premiums  on  the  policy.  In 
brief,  these  averments  are  that  the  insured 
transferred  and  delivered  to  her  the  policy 
as  a  gift,  with  the  intent  that  the  proceeds 
in  the  event  of  his  death  should  be  paid  to 
her  for  her  maintenance  and  the  maintenance 
of  their  infant  child,  and  that,  for  the  pur- 
pose of  keeping  the  policy  in  full  force  and 
efTect,  she  thereafter  assisted  in  paying  the 
premiums  out  of  her  own  earnings. 

The  very  object  of  life  insurance  Is  to  pro- 
vide a  fnnd  for  those  dependent  upon  the 
Insured  in  the  event  of  his  death,  and  this 
object  should  be  carried  Into  effect  when  pos- 
sible. Mutual  L.  I.  Co.  V.  liowther,  22  Colo. 
App.  623,  126  Pac.  882. 

It  was  certainly  the  intent  of  the  insured  to 
provide  for  his  wife  and  child,  and  that  this 
Intent  can  be  given  effect  is  apparent  from  ii 
discnssioa  of  the  following  propositions:  (1) 
The  Int^est  of  Mrs.  Swanson  in  the  policy. 
(2)  The  control  of  the  insured  over  it  (3) 
The  Interest  acquired  by  Mrs.  Johnson.  (4) 
There  is  no  provision  in  the  policy  which 
Mrs.  Swanson  can  invoke  which  will  defeat 
that  interest 

1.  A  i>ollcy  of  insurance  does  not  create  a 
vested  interest  in  the  beneficiary  during  the 
lifetime  of  the  Insured  when,  by  the  terms 
of  the  policy,  the  insured  reserves  the  right 
to  change  the  beneficiary.  Under  such  a 
provisioh  the  right  of  the  beneficiary  vests 
conditionally,  not  absolute,  and  the  insured, 


without  the  knowledge  or  consent  of  the  ben- 
eficiary, may  designate  another,  for  the  rea- 
son that  the  right  of  the  person  named  in  the 
policy  as  beneficiary  is  subject  to  be  defeated 
by  the  terms  of  the  contract  naming  him  as 
such.  In  other  words,  this  is  a  condition  of 
the  contract  and  his  right  therefore  is  sub- 
ject to  it  Hopkins  V.  N.  W.  Ins.  Co.,  99  Fed. 
199,  40  O.  O.  A.  1 ;  Mnt  L.  I.  Co.  v.  Twyman, 
122  Ky.  513,  92  S.  W.  335,  97  S.  W.  391,  121 
Am.  St  Rep.  471;  Hopkins  v.  Hopkins,  92 
Ky.  324,  17  S.  W.  864;  Atl.  M.  L.  I.  Co.  v. 
Gannon,  179  Mass.  291,  60  N.  E.  933;  Martin 
V.  Stubblngs,  126  111.  387,  18  N.  B.  657,  9 
Am.  St  Rep.  620;  Delauey  v.  Delaney,  175 
IlL  187,  81  N.  B.  961;  Splawn  v.  Chew,  60 
Tex.  532 ;  Fuos  v.  Dietrich  (Tex.  Civ.  App.) 
101  S.  W.  291 ;  McNeil  v.  Chlnn,  45  Tex.  Civ. 
App.  551,  101  S.  W.  465;  Knights  of  Honor 
V.  Watson,  64  N.  H.  517,  15  Atl.  125. 

In  this  Jurisdiction  this  rule  has  been  at 
least  indirectly  recognized  as  correct  in  the 
following  cases:  Rollins  t.  McHatton,  10 
Colo.  203,  27  Pac.  264,  25  Am.  St  Rep.  260; 
Love  V.  Clune,  24  Colo.  237,  50  Pac  34;  Plt- 
tinger  v.  Pittlnger,  28  Colo.  308,  64  Pac  105, 
89  Am.  St  Rep.  193;  Hill  v.  Oroesbeck,  29 
Colo.  161,  67  Pac  167;  Denver  L.  I.  Co.  v. 
Crane,  19  Colo.  App.  191.  73  Pac  875 ;  Mutual 
L.  I.  Co.  V.  Lowther,  supra. 

2.  Mrs.  Swanson  did  not  have  a  vested  in- 
terest in  the  policy,  but  only  an  expectancy. 
The  only  limitation  imposed  upon  the  in- 
sured was  with  respect  to  the  substitution  of 
another  beneficiary  on  the  face  of  the  policy ; 
consequently  it  must  follow  that  his  control 
over  the  policy  subject  to  this  one  limitation 
was  as  absolute  and  complete  as  though  he 
had  been  the  beneficiary  himself,  or  the 
policy  bad  been  payable  to  his  estate;  Dm- 
ver  L.  I.  Co.  V.  Crane,  supra. 

S.  In  the  complaint  it  is  alleged  that  ttie  in- 
sured delivered  the  policy  to  the  plaintiff  in 
circumstances  from  which  it  may  well  be  in- 
ferred that  he  delivered  it  to  her  as  a  gift 
which  she  thereafter  retained  in  her  posses- 
sion, so  that  the  Important  question  is:  Did 
the  transfer  and  gift  of  the  policy  by  the  in- 
sured to  the  plaintiff  by  parol  assignment  and 
delivery  under  the  facts  narrated  in  the  com- 
plaint deprive  Mrs.  Swanson  of  all  right  and 
interest  therein?  That  transaction  did  not 
designate  the  plaintiff  the  beneficiary  in  the 
mantaer  or  of  the  character  required  and  con- 
templated by  the  policy ;  but  rather  thereby 
her  relation  to  the  policy  became  that  of  as- 
signee or  donee.  The  insurer  recognized  that 
the  policy  could  be  assigned,  for  in  the  para- 
graph headed  "Change  of  Beneficiary"  it  is 
recited  in  substance  that  the  insured  may 
change  the  beneficiary  by  written  notice  to 
the  company,  provided  the  poliov  U  not  then 
assigned.  The  policjr  provided  that  it  could 
be  assigned  by  a  written  assignment;  but 
policies  of  Insurance  are  choses  in  action,  and 
like  any  other  choses  in  action  may  be  the 
subject  of  a  gift,  and  assigned  by  delivery. 
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They  ore  usually  assigned  In  writing;  but 
verbal  assignment  and  delivery  of  a  policy 
for  a  valuable  consideration,  or  to  one  hav- 
ing an  Insurable  Interest  In  the  life  of  the 
Insured,  gives  to  the  assignee  an  equitable 
right  to  the  proceeds,  where  the  policy. Itself 
contains  no  provision  to  the  contrary.  Chap- 
man V.  Hcllwrath,  77  Mo.  38,  46  Am.  Rep.  1 ; 
Appeal  of  Madeira  (Pa.)  4  AtL  908 ;  Bmbry's 
Adm'r  V.  Harris,  107  Ky.  61,  52  S.  W.  058 ; 
Hogue  T.  Minn.  Packing  Cte.,  Q9  Minn.  39,  60 
N.  W.  812 ;  Hewlns  v.  Bacon,  161  Mass.  320, 
87  N.  a  441;  Lord  v.  N.  T.  life  Ins.  Co.,  95 
Tex.  216,  66  S.  W.  290,  66  li.  R.  A.  596,  93 
Am.  St  Bep.  827;  Marcus  v.  St  L.  Mutual 
Ij.  I.  C!o.,  68  N.  Y.  625;  Brown  v.  Mansur, 
64  N.  E.  39,  5  Atl.  768;  Opitz  v.  Karel,  118 
Wis.  527,  95  N.  W.  948,  62  L.  B.  A.  982,  99 
Am.  St  Bep.  1004;  Griffln  v.  Prudential  Ins. 
Co.,  43  App.  Dlv.  490,  60  N.  T.  Supp.  79; 
Pblpard  V.  Phlpard,  55  Hun,  433,  8  N.  Y. 
Sopp.  728;  Barron  v.  Williams,  68  S.  O. 
280,  36  8.  E.  561,  79  Am.  St  Bep.  840 ;  Hani 
V.  (Jermanla  L.  I.  Co.,  197  Pa.  276,  47  AU. 
200,  80  Am.  St  Bep.  819 ;  Travelers'  Ins.  Co. 
V.  Grant  54  N.  J.  Bq.  208,  33  Aa  1060;  Mc- 
Neil V.  Chlnn,  supra;  McGlynn  v.  Curry,  82 
App.  Dlv.  431,  81  N.  y.  Supp.  855. 

4.  It  appears  that  Mrs.  Swanson  had  no 
interest  In  the  polled,  that  the  Insured  bad 
the  absolute  right  to  make  any  disposition 
of  it  be  saw  fit  subject  only  to  the  one  limita- 
tion noted ;  so  that  the  only  remaining  ques- 
tion to  consider  is  whether  or  not  there  Is 
any  provision  in  the  policy  which  prevented 
the  husband  giving  it  to  bis  wife  that  Mrs. 
Swanson  can  invoke.  The  only  provision  in 
the  policy  that  can  possibly  affect  the  rights 
of  the  plaintiff  is  as  follows:  "Any  assign- 
ment of  this  policy  must  be  made  in  dupli- 
cate, and  both  sent  to  the  home  office,  one 
to  be  retained  by  the  company,  and  the  other 
to  be  returned.  The  company  has  no  re- 
sponsibility for  the  validity  of  any  assign- 
ment" 

It  will  be  observed  that  tbis  provision  does 
not  say  that  the  failure  to  assign  In  the  man- 
ner designated  shall  render  the  assignment 
void,  vitiate  the  policy,  or  that  It  shall  not 
take  effect  until  the  assignment  is  lodged 
with  the  company,  or  that  any  penalty  what- 
ever attaches  for  failure  to  assign  as  the  pol- 
icy directs.  Attention  has  been  called  to  the 
fact  that  the  company  recognized  the  policy 
might  be  assigned  by  the  provision  under 
the  bead  of  "Change  of  Beneficiary,"  where 
It  is  stated  a  beneficiary  may  be  substituted, 
provided  the  policy  is  not  then  assigned. 
This  provision  was  not  Intended  to  prevent 
the  original  beneficiary  being  changed  after 
assignment  but  its  purpose  was  to  excuse 
tile  company  from  designating  another  after 
the  policy  had  been  assigned,  as  the  Insured, 
after  assignment,  would  have  lost  such  con- 
trol and  dominion  over  the  policy  as  would 
preclude  him  from  making  any  disposition  of 
It  thereafter  to  the  detriment  of  the  assignee. 


so  that  to  protect  tbe  company  as  wdl  aa 
the  rights  of  tbe  assignee,  It  was  provided  in 
the  policy  bow  the  assignment  should  be 
made;  hence  it  Is  apparent  that  the  provi- 
sion relative  to  the  assignment  is  not  for  tbe 
benefit  of  the  beneficiary,  and  Mrs.  Swanson 
cannot  raise  an  objection  to  tbe  disposition 
of  tbe  policy  by  tbe  insured,  which  he  can 
lawfully  make  by  way  of  a  gift  or  assign- 
ment when  It  contains  nothing  which  Uiblblts 
the  insured,  as  against  her  contingent  rights, 
from  making  such  a  disposition  of  the  policy, 
except  by  following  the  conditions  of  tbe  pol- 
icy in  this  respect  Tbe  most  that  can  be 
claimed  for  tbe  provision  relative  to  on  as- 
signment of  tbe  policy  Is  that  it  1b  for  tbe 
benefit  and  protection  of  the  company.  To 
what  extent  It  might  raise  questions  when 
this  provision  is  not  followed  is  not  before 
us,  as  the  company  raises  no  question  on  this 
score,  but  has  assumed  tbe  commendable  at- 
titude of  offering  to  pay  tbe  proceeds  of  tbe 
policy  into  court  with  the  request  that  the 
court  determine  which  of  tbe  claimants  Is 
entitled  thereto.  Any  irregularity,  then.  In 
the  assignment  of  tbe  certificate  or  policy  la 
not  a  matter  of  which  Mrs.  Swanscm  can 
complain.  Martin  v.  Stubblngs,  supra ;  Fnos 
V.  detrlcb,  supra ;  Marcus  v.  St  L.  M.  L.  L 
Co.,  supra;  Opits  v.  Karel,  supra;  Griffin  t. 
Prudential  Ins.  CV>.,  supra;  Richardson  t. 
White,  167  Mass.  58,  44  N.  B.  1072;  Tits- 
worth  V.  Tltsworth,  40  Kan.  671,  20  Pac. 
213;  Scbardt  v.  Scbardt,  100  lenn.  276,  45 
S.  W.  840;  Bmbry's  Adm'r  v.  Harris,  supra. 
In  brief,  the  views  of  the  writer  are  that 
tbe  interest  of  Mrs.  Swanson  In  tbe  poUcy 
was  merely  contingent;  that  this  contingent 
Interest  did  not  prevent  the  Insured  from  as- 
signing apd  delivering  the  policy  without  her 
knowledge  or  consent;  that  the  only  limita- 
tion over  the  control  of  tbe  policy  by  the  in- 
sured was  that  If  be  designated  a  benefi- 
ciary on  the  face  of  tbe  policy,  he  could  only 
do  so  by  a  substantial  compliance  with  the 
conditions  of  the  policy  on  this  subject ;  tbat 
In  all  other  respects  his  control  over  the  pol- 
icy was  absolute ;  that  having  full  authority 
to  assign  the  i>ollcy,  his  delivery  of  it  to  his 
wife  divested  Mrs.  Swanson  of  all  interest 
therein ;  and  that  while  this  assignment  ac- 
cording to  the  terms  of  the  policy,  should 
have  been  evidenced  by  writing,  this  innvl- 
slon  was  for  the  protection  of  tbe  company, 
and  tbe  noncompliance  therewith  cannot  be 
taken  advantage  of  by  Mrs.  Swanson.  These 
conclusions  do  not  In  any  manner  conflict 
with  the  decision  of  this  court  in  Rollins  r. 
McHatton.  In  the  case  at  bar  the  facts  un- 
der consideration  and  tbe  provisions  of  the 
policy  are  essentially  different  from  that  case. 
It  was  determined  solely  upon  tbe  proposi- 
tion tbat.  a  change  of  beneficiary  upon  the 
policy  must  be  made  in  the  manner  the  policy 
directed,  unless  the  Insured  was  excused  af- 
ter an  attempt  to  make  such  change'  by  the 
haiqpenlng  of  events  over  which  be  had  no 
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control.  The  policy  does  not  appear  to  have 
contained  any  provision  regarding  an  assign- 
ment, nor  was  tbe  question  of  assignment  of 
the  policy  considered,  and  according  to  the 
terms  of  the  policy  was  not  involved.  It  ex- 
pressly declared  that  upon  the  death  of  the 
Insured  the  sum  mentioned  should  be  paid  to 
bis  wife,  "or  to  such  person  or  persons  as  he 
may  subsequently  direct  by  change  of  bene- 
ficiary entered  upon  the  record  of  the  Su- 
preme Secretary  of  tbe  Endowment  Rank." 
After  tbe  death  of  the  wife  tbe  Insured  de- 
posited tbe  policy  with  tbe  guardian  of  bis 
minor  son,  with  instructions  to  hold  it  for  bia 
benefit  This  was  held  insu£Bcient  to  effect  a 
change  of  beneficiary,  for  tbe  reason  tliat,  ac- 
cording to  the  terms  of  tbe  policy,  no  person 
other  than  tbe  one  originally  named  as  bene- 
ficiary was  entitled  by  direction  of  tbe  in- 
sured to  the  proceeds  of  tbe  policy,  unless  en- 
tered upon  tbe  record  of  tbe  Supreme  Secre- 
tary. In  the  case  at  bar  tbe  policy  provides 
how  it  may  be  assigned,  and  that  "tbe  in- 
sured, having  reserved  the  right,  may  change 
tbe  beneficiary  or  beneficiaries  at  any  time 
during  tbe  continuance  of  this  policy  by  writ- 
ten notice  to  tbe  company  at  tbe  borne  office, 
provided  thit  policy  is  not  then  atstgnei" 
thus  recognizing  that  the  policy  may  be  as- 
signed, and  reserving  to  tbe  insured  the  right 
to  make  such  assignment.  This  feature  of 
tbe  policy  clearly  distinguishes  it  from  tbe 
one  considered  in  tbe  Rollins  Case.  Aside 
from  this,  tbe  question  of  the  parol  gift  of 
tbe  policy  was  not  discussed;  but  tbe  deci- 
sion was  rendered  upon  the  one  proposition 
that  a  change  of  benefldary  was  not  valid, 
unless  made  in  tbe  manner  tbe  itolicy  pro- 
vided. 

No  donbt  there  are  authorities  holding  con- 
trary to  the  views  herein  expressed,  and  that 
there  are  also  expressions  in  cases,  when 
taken  alone,  which  support  tbe  views  of  the 
majority  opinion ;  but  many  of  tbem  at  least 
were  made  in  cases  where  the  facts  are  es- 
sentially difTerent  from  the  one  at  bar. 

As  previously  stated,  tbe  intent  of  tbe  in- 
sured when  possible  should  be  given  effect 
This  should  never  be  lost  sight  of  when  con- 
struing a  policy  for  the  purpose  of  ascertain- 
ing tbe  control  of  tbe  Insured  over  it.  In  Jus- 
tice and  equity  tbe  proceeds  of  tbe  policy 
should  be  paid  to  the  wife.  She  assisted  in 
creating  this  fund  by  paying  tbe  premiums 
out  of  her  own  earnings.  Tbe  mother  has 
never  contributed  a  dollar  toward  bearing 
these  expenses,  and  yet,  by  tbe  construction 
given  tbe  policy,  she  reaps  tbe  benefit  of  tbe 
savings  of  tbe  wife,  and  takes  that  which 
the  son  intended  should  be  paid  to  the  wife. 
Of  course  these  results  cannot  be  complained 
of  If,  by  the  terms  of  the  policy,  tbe  law  re- 
quires the  proceeds  to  be  paid  as  directed ; 
bat  in  tbe  Judgment  of  tbe  writer  the  policy 
can  and  should  be  given  that  construction 
which  will  result  in  giving  the  proceeds  aris- 


ing from  it  to  the  one  Justly  entitled  thereto. 

The  Judgment  of  tbe  district  court  should 
be  reversed,  and  the  cause  remanded,  with 
instructions  to  enter  Judgment  in  favor  of 
Mrs.  Johnson. 

Tbe  writer  is  authorized  to  state  that  Mr. 
Justice  SCOTT  concurs  in  this  oi^nion. 

(26  Oolo.  A.  818) 

CHURCH  V.  MTBRS. 

(Court  of  Appeals  of  Colorado.    Dec  8,  1913. 

Rehearing  Denied  Feb.  11,  1914.) 
Afpxai.  and  Ebrob  ({  1170*)— HAjaa.ES8  Ea- 

BOB— RlTUNGB  ON  PLEADINaS. 

Where  a  change  of  venue  was  denied  by 
tbe  county  court  but  granted  by  the  district 
court  on  appeal  from  the  judgment,  assuming 
that  all  proceedings  in  tbe  county  court  after 
the  denial  of  tb$  change  were  thereby  annulled, 
it  was  not  prejudicial  error  within  the  provision 
that  tbe  court  shall  at  every  stage  disregard  any 
error  or  defect  in  the  pleadings  not  afCecting  the 
substantial  rights  of  the  parties,  and  that  no 
judgment  shall  be  reversed  by  reason  of  such  er- 
ror or  defect  for  tbe  court  to  which  tbe  venue 
was  changed  to  set  tbe  cause  for  trial  on  the 
pleadings  filed  after  the  denial  of  the  change  by 
the  county  court,  where  defendant  did  not  offer 
or  tender  any  pleadings  to  take  the  place  of 
those  on  file,  or  request  time  to  do  so,  it  did  not 
appear  in  what  particular  be  was  prejndiced,  or 
what  issues  he  intended  to  raise,  and,  thougb 
he  opposed  the  motion  to  set  the  cause  tor  trial, 
he  joined  in  the  trial  and  produced  his  evidence 
without  further  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JS  4032,  4066,  4075.  4098, 
4101,  4454,  4540-4^;   Dec.  Dig.  {  1176.*] 

Appeal  from  Coonty  Court  City  and  Coun- 
ty of  Denver;  H.  S.  Class,  Judge. 

Action  by  F.  W.  Myers  against  Arthur  P. 
Church  and  another.  From  a  Judgment  for 
plaintiff  against  the  defendant  named,  he 
appeals.    Affirmed. 

John  F.  Tourtellotte  and  Thomas  E.  Wai- 
ters, both  of  Denver,  for  appellant  Beit 
Martin,  of  Denver,  for  appellee. 

MORGAN,  J.  Petition  for  rehearing  Is  de- 
nied; original  opinion  is  withdrawn  and 
tbe  following  substituted: 

The  action  was  begun  In  the  county  court 
of  Logan  county;  application  for  change 
of  venue  to  Denver  county  court  denied,  fol- 
lowed by  tbe  Joining  of  Issues  on  the  plead- 
ings and  a  trial  resulting  In  a  Judgment 
against  defendant  Church ;  he  appealed  to 
the  district  court  of  said  county  and  renew- 
ed bis  application  for  change  of  venue,  which 
was  allowed,  and  the  cause  sent  to  tbe  coun- 
ty court  of  Denver  county,  where  another 
trial  resulted  in  a  verdict  and  Judgment 
against  defendant  Chuircb,  who  brought  tbe 
case  here  on  appeaL 

It  is  contended  by  appellant  that  the  coun- 
ty court  of  Logan  county  bad  no  farther 
Jurisdiction  of  the  cause  beyond  carrying 
out  an  order  granting  bis  motion  that  he 
filed  there,  in  apt  time,  for  a  change  of  ven- 
ue to  Denver  county,  where  the  defendant 
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Ured  and  was  served  with  process;  and 
that,  as  the  district  court  aforesaid  sustain- 
ed his  motion  for  a  change  of  venue  renew- 
ed tb  that  court  on  appeal,  and  sent  the 
case  to  the  county  court  of  Denver  county, 
It  was  error  for  the  latter  court  to  set  the 
case  for  trial  without  first  giving  him  an 
opportunity  "to  raise  such  Issues  of  law  and 
fitct  on  the  original  complaint  as  he  might 
be  advised,"  claiming  that  the  cause  -was 
not  at  issue  in  the  latter  court,  for  the  rea- 
son that  all  proceedings  settling  the  issues 
In  the  county  court  of  Logan  county  were 
void  and  of  no  effect,  because  done  after 
motion  for  change  of  venue  was  filed. 

Assuming,  but  not  deciding,  that  the  order 
of  the  district  court  granting  the  change  of 
venue,  not  being  excepted  to,  but  acquiesced 
In,  by  appellee,  annulled  all  proceedings  in 
the  county  court  of  Logan  county  after  the 
denial  of  the  change  of  venue  therein,  never- 
theless, the  flies  which  Included  the  plead- 
ings therein,  joining  the  Issues,  were  on 
file  In  the  Denver  court  when  the  plaintlfl 
moved  to  have  the  cause  set  for  trial  on 
the  merits,  and  were  not  expunged  or  struck 
oat  by  the  order  of  the  district  court,  as 
it  is  not  a  court  of  review.  The  defendant 
Church  resisted  this  motion,  Turman  not  ap- 
pearing, on  the  ground  that  the  cause  was 
not  at  issue  in  that  court,  but  he  did  not 
offer  nor  tender  any  pleadings  to  take  the 
place  of  those  on  file;  nor  was  any  request 
made  for  time  in  which  to  do  so;  nor  does 
he  show  to  this  court  in  what  particular 
he  was  prejudiced  by  the  action  of  the  court 
in  setting  the  cause  for  trial  on  the  Issues 
as  made  by  the  pleadings  on  file,  except  to 
say  that  be  was  deprived  of  raising  issues 
of  law  and  fbct  on  the  complaint ;  nor  does 
the  record  show  what  issues  were  Intended 
to  be  raised.  It  must  be  concluded  that  the 
lower  court  examined  the  flies  and  found 
therein  an  amended  complaint,  a  bill  of  par- 
ticulars thereupon,  an  answer  of  the  defend- 
ant Chnrch  and  an  answer  and  cross-com- 
plaint of  defendant  Turman,  the  alleged 
agent  of  Church;  and,  as  Turman  did  not 
appear  in  any  way,  it  must  be  further  con- 
cluded that  the  lower  court  duly  considered 
all  objections  raised  by  Churdi,  Including 
the  form  and  regularity  of  the  pleadings 
joining  the  Issues,  and  found  that  no  Injus- 
tice would  be  done  and  no  substantial  right 
denied  by  adopting  the  issues  made  by  the 
pleadings  on  file,  and  for  that  reason,  set 
the  cause  for  trial  upon  the  same.  There  is 
nothing  in  the  record  or  in  appellant's  con- 
tentions to  show  that  the  issues  were  not 
sufficient,  or  that  any  pleading  was  pro- 
posed by  which  to  supply  any  Insufficiency. 
Furthermore,  he  joined  In  the  trial  and  pro- 
duced his  evidence  with  no  further  objec- 
tion than  the  objection  to  the  setting;  and 
nothing  prejudicial  to  him  appears  through- 
out the  trial,  caused  by  reason  of  the  court's 


action  aforesaid,  or  otherwise.  To  reverse 
the  case  now  simply  to  have  the  issues  made 
up  again  and  permit  the  defendant  to  have 
a  third  trial  would  be  an  injustice  to  the 
appellee  as  well  as  contrary  to  that  statute 
which  says:  "The  court  shall  in  every  stage 
of  an  action  disregard  any  error  or  defect 
In  the  pleadings  which  shall  not  affect  the 
substantial  rights  of  the  parties,  and  no 
judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect." 
.  Api)ellant  further  contends  that  the  proof 
of  agency  was  insufficient  between  Church, 
the  defendant,  and  Turman,  who  employed 
the  plaintiff  and  those  who  assigned  their 
claims  to  him.  The  action  was  commenced 
against  both  Church  and  Turman  to  re- 
cover for  men  and  teams  used  in  cleaning 
a  ditch  on  a  ranch  belonging  to  Chundi. 
Tbe  action  was  dismissed  as  to  Turman,  and 
his  cross-complaint  struck  from  the  files  by 
the  Logan  county  court,  and  no  appeal  was 
taken  by  him  to  the  district  court,  nor  does 
he  appear  in  the  Denver  conrt  or  in  this 
court 

The  evidence  has  been  carefully  examined 
and  considered,  and  it  is  concluded  that  it 
was  sufficient  to  Justly  the  court  in  sab- 
mltting  the  issue  of  agency  to  the  Jury  and 
to  sustain  the  verdict  fOr  the  plaintiff 
against  Qiuicb.  No  useful  puriMse  can  be 
subserved  by  a  discussion  of  the  evidence 
and  the  law  applicable  thereto,  as  no  ques- 
tion would  be  decided  which  has  not  been 
announced  by  former  decisions  of  this  court 
and  the  Supreme  Court  of  this  state. 

The  appellant  further  contends  that  there 
was  a  variance  between  the  pleadings  and 
the  proof,  that  error  occurred  on  tbe  ad- 
mission and  on  the  exclusion  of  certain  evi- 
dence, that  the  court  erred  in  permitting  an 
amendment  of  the  complaint  after  the  evi- 
dence was  in,  and  that  the  assignmenta  of 
the  other  claims  to  plaintiff  were  irregular, 
and  the  proof  Insufficient  thereupon  as  to  the 
same  question  of  agency  already  disposed  of, 
but  it  is  concluded  that  there  was  no  re- 
versible error  committed  by  the  rulings  of 
the  lower  court  upon  any  of  these  matters. 

.The  judgment  Is  affirmed. 


(26  Colo.  A.  3S3) 

SCHNEIDER  et  aL  v.  HURT  et  aL 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1014.) 

1.  Landlord  and  Tenant  ({  67*)— Ebtopfki. 
— PuBCHASE  of  Tax  Title. 

Where  it  la  the  duty  of  a  tenant  to  pay 
taxes  for  which  land  is  sold,  he  cannot  l^ally 
acquire  the  tax  title  on  aach  sale. 

[Ed.  Note.— For  other  cases,  see  Xiandlord  and 
Tenant,  CenL  Dig.  f|  187.  108;  Dec  Dig.  | 
67.*] 

2.  Landlord  and  Tenant  (|  67*)— EJstoppki- 
— Purchase  of  Tax  Title. 

Where  a  lease  obligated  the  leasee  to  pay 
the  taxes  for  the  years  covered  thereby,  he 
could  not  acquire  title  by  ttie  assignment  from 
the  county  of  the  certificate  of  purchase  under 
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a  tax  sale  for  the  taxes  of  the  year  p^ecedin? 
the  commpncement  of  the  term,  since,  to  acquire 
such  certificate,  he  was  required,  under  the  stat- 
ute, to  pay  for  himself  the  taxes  assessed,  due 
and  unpaid  since  the  date  of  the  sale,  and,  to  he 
entitled  to  a  deed,  to  par  all  taxes  subsequent 
to  the  date  of  the  certincate.  while  under  the 
lease,  it  was  his  duty  to  pay  these  taxes  for 
the  landlord,  and  be  had  no  nght  to  pay  them 
in  bis  own  interest,  and  for  the  purpose  of  ob- 
taining his  landlord's  title. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  197,  188;    Dec  Dig.  { 

3.  Taxation    ({   738*)— Tax    Titmb  — Pdb- 

CHASK    BT    COUNTT— ASSieVUKNT— PATICXNT 
OF  TaXSS. 

Under  Seas.  Laws  1893,  p.  429,  providing 
that  when  any  land  shall  be  bought  in  by  the 
county  at  any  tax  sale,  and  a  certificate  of 
purchase  made  to  the  ooun^,  the  treasurer  may 
sell  and  assign  such  certincate  to  any  person 
desiring  to  purchase  It  upon  payment  of  the 
amount  for  which  the  property  was  bought  in, 
with  interest  and  penalties,  together  with  the 
sum  of  $1  for  making  the  assignment,  and  the 
taxes  assessed  thereon,  since  the  date  of  the  sale, 
and  Sess.  Laws  1894,  p.  47,  providing  that  any 
person  may,  at  any  time  within  three  years 
from  the  date  of  a  certificate  of  purchase,  de- 
posit with  the  treasurer  the  total  amount  due 
thereon,  with  interest  since  the  date  of  such 
certificate,  whereupon  .the  clerk  of  the  county 
shall  assign  such  certificate  to  such  person, 
and  the  treasurer  shall  give  a  receipt  for  any 
and  all  subsequent  taxes  and  interest  paid  by 
such  person,  who  thereupon  shall  be  entitled  to 
all  rights  and  privileges  as  though  he  were  an 
original  purchaser  at  the  tax  sale,  while  the 
treasurer  may  assign  a  certificate  at  any  time, 
and  the  clerk  at  anv  time  within  three  years, 
in  either  instance  the  assignee  must  pay  the 
taxes  on  the  Und  assessed  upon  it  subsequent 
to  the  date  of  the  certificate,  unless  the  owner 
or  some  one  else  has  paid  the  taxes  with- 
out redeeming  from  the  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1468 ;  Dec.  Dig.  {  733.*] 

Error  to  District  Court,  Saguache  Connty; 
Cha&  O.  Holbrook,  Judge. 

Action  by  Lizzie  A.  Schneider  and  others 
against  James  L.  Hurt  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror. Original  opinion  modified.  Rehearing 
denied.  Reversed  and  remanded,  with  direc- 
tions. ' 

M.  W.  Parcel!,  of  Colorado  Springs,  and 
John  I.  Palmer,  of  Saguache  (Samuel  H.  Kins- 
ley, of  Colorado  Springs,  of  counsel),,  for 
plaintiffs  in  error.  Qoudy  ft  Twltchell  ai^d 
J.  H.  Burkhardt,  all  of  Denver,  for  defend- 
ants In  error. 

MORGAN,  J.  Writ  of  error  to  the  district 
court  of  Saguache  county,  to  reverse  a  judg- 
ment, in  favor  of  the  defendants,  in  an  ac- 
tion, begun  March  9,  1907,  to  quiet  the  title 
and  to  cancel  a  tax  deed  to  a  quarter  section 
of  land,  and  to  set  aside  a  subsequent  convey- 
ance thereof  by  the  grantee  in  the  tax  deed. 
The  amended  complaint  charges  that  one  of 
the  defendants  purchased  a  tax  sale  certifi- 
cate of  purchase  for  the  land  from  the  coun- 
ty, and  took  a  tax  deed  thereupon  daring  the 
life  of  a  lease  given  by  the  plaintiff  aa  lessor 
to  Mm  as  lessee  of  the  said  land. 


The  sole  contoitlon  of  the  plalntUT  in  er- 
ror Is  that  the  relation  existing  between  the 
lessor  and  the  lessee,  under  the  lease  in  this 
oa»e,  destroys  the  validity  of  the  tax  deed 
and  the  subsequent  conveyance  made  by  the 
lessee,  who  took  the  tax  deed,  to  the  other 
defendant    The  lease  was  made  January  16, 

1899,  and  provides  that  the  lessee  shall  pay 
for  the  use  of  the  land  from  Mardi,  1899,  to 
March,  1903,  the  taxes  for  the  years  1899, 

1900,  1901,  and  1902,  and  pay  $20  a  year  In 
cash  and  keep  the  foices  In  repair,  with  the 
other  usual  provisions  of  an  ordinary  lease. 
The  land  was  sold  November  23, 1899,  for  the 
taxes, of  1898,  to  the  county,  and  the  certifi- 
cate of  purchase  was  thereafter  assigned  to 
the  lease,  on  August  4,  190O,  the  same  day 
that  be  paid  the  taxes  for  1899,  as  provided 
In  the  lease.  The  tax  deed  was  received  and 
recorded  on  November  26,  1902. 

[1]  The  lessee  did  not  agree  to  pay  the  tax- 
es of  1888,  to  collect  which  the  sale  was  made^ 
and  It  is  not  necessary  to  decide,  as  requested 
by  appellant,  whether  the  mere  existence  of 
the  naked  relation  of  landlord  and  toiant 
would  Invalidate  the  tax  deed,  because  of  the 
appearance  of  certain  &cts  and  circumstances 
peculiar  to  this  case,  and  to  the  lease,  mak- 
ing It  unnecessary  to  determine  such  abstract 
and  Isolated  proposition.  This  lease  Involves 
more  than  that  naked  relation.  There  Is  no 
conflict  In  the  authorities  that,-  if  it  la  the 
duty  of  the  tenant  to  pay  the  taxes  for  which 
the  land  was  sold,  he  could  not  legally  ac- 
quire the  tax  title  on  such  sale.  24  Cya  94. 
He  would  not  be  permitted  to  take  ad- 
vantage of  his  own  failure  to  do  that  wbldi 
he  agreed  to  do.  "Nullas  commodum  capere 
potest  ex  Boa  injuria  propria."  Coke-Lltt 
148.  Neither  can  the  tenant  take  advantage 
of  his  failure  to  perform  any  other  obligation 
Imposed  upon  him  by  his  lease,  to  the  detri- 
ment of  his  landlord. 

[2]  Under  the  express  terms  of  the  lease  in 
this  case,  the  lessee  was  obligated  to  pay  the 
taxes  for  the  years  1899, 1900,  1901,  and  1902, 
for  his  landlord,  and,  as  be  bought  the  certifi- 
cate of  purchase  aforesaid  from  the  county, 
he  was  required  under  the  statute  to  pay 
for  kifnself  the  taxes  assessed  and  dne  and 
unpaid  on  the  property  since  the  date  of 
the  sale,  as  a  condition  precedent  to  his  right 
to  acquire  such  certificate.  Camahan  v.  Sle- 
ber  CatUe  Co.,  34  Colo.  257,  260,  82  Pac. 
692;  Barnett  v.  Jaynee,  26  Colo.  279,  67 
Pac.  703;  Empire  Ranch  ft  Cattle  Co.  v. 
Nelklrk,  27  Colo.  App.  392,  394,  128  Pac.  468; 
Empire  Ranch  ft  Cattle  Co.  v.  Howell,  23 
Colo.  App.  265,  129  Pac.  245.  And  until  all 
taxes  subsequent  to  the  date  of  the  certificate 
are  paid,  'the  person  taking  the  assignment 
of  the  certificate  is  not  entitled  to  a  deed." 
De  Ford  v.  Smith,  28  Colo.  App.  78,  80,  127 
Pa&  463.  The  lessee  paid  these  subsequent 
taxes  in  his  own  name,  and  Interest,  as  al- 
leged in  the  answ»  and  shown  by  the  record. 
Now,  as  it  was  his  duty  to  pay  these  identical 
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taxes  for  hla  lessor,  he  conid  not  profit  by  a 
violation  of  tliat  duty,  and  pay  them  himself 
In  bis  own  Interest  and  for  the  purpose  of 
obtaining  bis  landlord's  title  to  the  land 
through  a  tax  deed.  He  could  not  pay  them 
In  both  capacities.  The  same  maxim  applies 
as  above,  and,  "No  one  can  change  his  pur- 
pose to  the  injury  of  another."  A  species  of 
estoppel  arises.  "Allegans  contrarla  non  est 
audlendus."  The  lessee  alleged  In  his  an- 
swer that  he  bad  performed  all  the  conditions 
of  the  lease  that  It  was  bis  duty  to  perform, 
and  yet  in  the  same  pleading  he  asserts  the 
validity  of  a  tax  deed  founded  upon  his  vio- 
lation thereof;  that  Is,  the  payment  by  him, 
for  himself,  of  the  taxes  of  1899,  1900,  1901, 
and  1902,  Instead  of  for  the  lessor.  A  man 
will  not  be  heard  to  "blow  hot  and  cold"  at 
the  same  time.  Broom's  Legal  Maxims,  pp. 
132,  237. 

[3]  dn  petition  for  rehearing,  appellant 
contends  that  when  the  lessee  purchased  the 
certificate  and  took,  an  assignment  from  the 
county  clerk,  under  the  act  of  1894  (Sess. 
Laws  1894,  p.  47),  be  then  had  all  the  rights 
of  an  original  purchaser  at  the  tax  sale,  and 
therefore  was  not  required  to  pay  any  sub- 
sequent taxes.  The  portion  of  that  section 
of  the  statute  relied  upon  Is  as  follows  (ital- 
ics mine):  "Any  person  may  at  any  time 
within  three  years  from  the  date  of  sndi  cer- 
tificate depodt  with  the  treasurer  of  such 
county  the  total  amount  due  upon  such  cer- 
tificate, due  and  unpaid  and  interest  thereon 
since  the  date  of  such  certificate,  whereupon 
the  clerk  of  the  county  shall  assign  such  cer- 
tificate to  sncb  person,  and  the  treasurer 
shall  give  such  person  a  receipt  for  any  and 
all  subsequent  taxes  and  interest  paid  by 
such  person  and  thereupon  such  person  shall 
be  entitled  to  all  rights  and  privileges,  the 
same  as  though  he  were  an  original  pur- 
chaser at  the  tax  sale.  No  taxes  assessed 
against  any  lands  purchased  by  the  county 
under  the  provisions  of  this  section  shall  be 
payable  until  the  same  shall  have  been  de- 
rived by  the  county  from  the  sale  or  redemp- 
tion of  such  lands."  In  the  cases  above  cited 
the  courts  have  construed  this  statute,  as 
shown  by  my  Italics,  to  mean  that  when  the 
treasurer  gives  the  receipt  for  subsequent 
taxes,  thereupon  and  thereafter,  the  assignee 
has  the  rights  of  an  original  purchaser.  Such 
construction  Is  In  harmony  with  the  follow- 
ing part  of  the  act  of  1893  (Sess.  Laws  1893, 
p.  429),  authorizing  the  treasurer  to  assign 
the  certificate:  "Whenever  any  lot  or  par- 
cel of  land,  interest  therein,  or  improvement 
on  land  shall  be  bid  in  by  or  for  the  county 
at  any  tax  sale,  pursuant  to  the  provisions  of 
this  act  and  a  certificate  of  purchase  shall 
be  made  to  such  county  therefor,  the  treas- 
urer may  sell,  assign  and  deliver  such  certifi- 
cate to  any  person  who  shall  desire  to  pur- 
chase the  same,  upon  payment  to  the  treas- 
urer of  tbe  amount  for  which  such  property 
was  bid  in  by  the  county,  with  interest  and 


penalties  accrued  thereon  from  the  date  of 
sale  together  with  the  sum  of  one  dollar  for 
making  such  assignment;  also  the  taxes  as- 
sessed thereon  since  the  date  of  such  sale, 
or  for  such  sum  as  the  board  of  county  com- 
missioners at  any  regular  meeting  may  de- 
cide." Appellant  contends  that  such  con- 
struction in  the  first  two  cases  above  cited 
Is  obiter  dicta ;  however  this  may  Be,  it  has 
been  followed  and  approved;  and,  construing 
these  two  statutes  together,  as  done  in  Love- 
lace V.  Tabor  M.  ft  M.  Co.,  29  Colo.  62,  66 
Pac.  892,  such  construction  seems  to  be  the 
only  plausible  one ;  and  therefore  It  must  be 
concluded  that  the  treasurer  may  assign  a 
certificate  at  any  time  after  it  is  made,  and 
the  clerk  also  may  make  the  assignment  at 
any  time  within  three  years  after  its  date, 
but  in  either  Instance  the  assignee  must  pay 
the  taxes  on  the  land  that  have  been  assessed 
upon  it  and  are  due  and  unpaid  when  the  as- 
signment is  made,  but,  If  the  owner,  or  any 
one  else,  haa  paid  any  of  such  subsequent 
taxes,  the  assignee  would  not  be  required  to 
pay  them  again,  as  held  In  Bamett  v.  Jaynes, 
supra;  that  Is,  if  the  treasurer  should  ac- 
cept payment  without  redemption  from  the 
sale  in  a  case  where  the  county  held  the 
certificate. 

Furthermore,  the  lessee  as  heretofore  stat- 
ed, did  actually  pay  these  subsequent  taxes 
(paying  the  1902  taxes  after  the  tax  deed  was 
recorded),  and  took  the  tax  deed  before  the 
lease  expired,  and  claimed  the  property  as 
hla  own.  In  so  doing  he  violated  the  terms 
of  the  lease,  and  took  advantage  of  such 
violation  a)  by  paying  the  taxes  for  his  own 
benefit  and  appropriating  to  his  own  use  and 
becoming  the  beneficiary  of  such  payments, 
and  (2)  by  not  paying  the  taxes  for  the  lessor 
as  part  of  the  consideration  for  the  lease, 
thus  defaulting  In  his  payments  thereupon, 
and  hiding  such  default  from  the  lessor 
through  his  duplicity. 

Reversed  and  remanded,  with  directions 
for  the  lower  court  to  enter  Judgment  for  tbe 
plaintiffs  in  accordance  with  this  oplnioa 

Reversed,  with  directions. 


(25  Ckilo.  A.  m.) 
MILLER  V.  WESTON  «t  aL 
(Court  of  Appeals  of  Colorado.    Jan.  12,  1914. 
Rehearing  Denied  Feb.  11,  1914.) 

1.  CoTJKTs  (I  •202*)— Pbobatb— Revikw— Tna 
OF  Raisinq  Question. 

Dnder  Mills'  Ann.  St.  1912,  {  7000,  pro- 
viding that  the  administration  of  all  estates 
of  persons  dying  testate  or  intestate  shall  be 
had  in  the  county  court  of  the  county  of  the  last 
known  residence  of  such  testator,  or  if  he  had 
no  residence  in  tbe  state,  then  in  the  county 
court  of  the  county  wherein  his  personal  estate, 
or  the  greater  part  may  be  found,  and  section 
8043,  providing  that  all  questions  of  law  and 
fact  relating  to  probate  matten,  or  ariaJng  in 
proceedings  under  that  act,  shall  be  determmed 
by  the  county  court,  that  from  any  and  all  final 
judgments  or  decrees  upon  any  such  qnestiODa 
appeals  or  writs  of  certiorari  shall  lie  to  th<> 
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diatrict  court  and  to  the  Court  of  Appeals  or 
Supreme  CSonrt,  and  that  it  shall  be  the  duty  of 
tlie  appellate  court,  when  any  such  question 
•hall  have  been  finally  passed  upon,  to  trans- 
mit to  the  county  court  a  transcript  showing  the 
disposition  of  such  appeal,  whereupon  snch 
connty  court  shall  proceed  in  accordance  with 
such  order  of  the  appellate  court,  where  the 
jnrisdiction  of  a  county  court  over  an  estate 
was  not  raised  in  that  court.  It  conld  not  be 
nised  in  the  diatrict  court  or  elsewhere,  on  ap- 
peal from  a  judgment  admitting  the  will  to 
.probate,  unless  the  defect  of  jurisdiction  appear^ 
•d  on  tne  face  of  the  pleadings,  Blnce,>  while  sec- 
tion 7900  as  to  the  county  in  which  administra- 
tion shall  be  had  is  mandatory,  the  county  court 
in  the  administration  of  estates  is  a  court  of 

Sneral  and  unlimited  jurisdiction,  and  when 
I  jurisdiction  is  iuToked  by  proof  of  death 
and  petition  for  administration  or  letters  testa- 
mentary, it  has  unquestioned  jurisdiction  of 
Ute  entire  subject-matter,  which  continues  un- 
til lawfull^r  diveated  without  regard '  to  the 
determination  of  the  probate  of  the  will;  and 
the  question  of  residence,  being  one  of  facL 
must  be  presumed  to  have  been  ascertained  and 
determined  by  the  county  court  in  favor  of  jn- 
risdiction, and,  moreover,  nnder  section  8043  only 
the  questions  appealed  to  the  district  court  may 
be  decided  by  that  court,  and  the  proceedings 
as  to  other  matters  not  appealed  from  ar«  not 
interrupted  by  the  appeaL 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  480-486;    Dec.  DigTl  202.*] 

2.  Ventjb  (S  32*)— Jurisdiction  —  Domicile 
OF  Deceaskd— Waives  or  Objection. 

Under  Mills'  Ann.  St.  1912,  |  7900,  pro- 
viding that  the  administration  of  all  estate 
■hall  be  bad  in  the  county  court  of  the  county 
of  the  last  known  residence,  the  right  to  have 
the  estate  administered  in  the  county  of  the 
decedent's  residence  may  be  waived  by  the  heirs 
of  the  intestate  or  the  heirs  and  beneficiaries 
named  in  a  will,  and  was  waived  by  one  con- 
testing the  probate  of  the  will  who  voluntarily 
submitted  himself  to  the  jurisdiction  of  the 
county  court  of  a  county  other  than  that  of  the 
testator's  residence,  and  permitted  the  admin- 
istration to  proceed  without  a  suggestion  that 
it  was  not  the  proper  county,  until  an  appeal 
was  taken  to  the  district  court  from  a  judgment 
admitting  the  will  to  probate. 

[Kd.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  11  47-50 ;    Dec.  Dig.  {  32.*] 

8.  Venue  (H  49,  52*)— Chahok— Discbktior 

or  CouBT. 

On  appeal  from  the  county  court  to  the 
district  court  in  a  proceeding  to  probate  a  will, 
the  denial  of  a  change  of  venue  for  convenience 
of  the  witnesses  or  prejudice  of  the  district  judge 
was  a  matter  within  the  discretion  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  n  71,  72,  76,  77;    Dec.  Dig.  {|  49.  62.*] 

4.  Wiixa    (I   827*)— Pbobatb— DiBECTioN    of 

Verdict. 

The  court  has  the  same  power  to  direct 
a  verdict  in  a  will  contest  as  in  ordinary  civil 
cases,  and  the  propriety  of  so  doing  is  to  be  de- 
termined by  the  rules  applicable  in  ordinary  civ- 
il cases ;  and  hence,  where  there  was  no  evi- 
dence to  support  the  allegations  of  the  caveat, 
and  had  the  jury  returned  a  verdict  adversely 
to  the  proponents  of  the  will,  it  would  have  been 
the  trial  judge's  duty  to  set  it  aside,  a  verdict 
for  the  proponent  was  properly  directed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  773;    Dec.  Dig.  J  327.*] 

6.   rBBPBTUITIES    (8   6*)— SUSPENSION    OF   FEE 

UNTIL  Probate  or  Wii.i,. 

A  will  which,  after  disposing  of  the  testa- 
tor's estate  by  words  of  present  gift,  appointed 
executors,  "to  whom  on  the  admission  of  this 


will  to  probate"  the  title  and  ownership  of  th« 
property  was  given  in  trust  for  the  conversion 
thereof  into  money  and  the  distribution  of  the 
proceeds,  and  which,  in  subsequent  provisions, 
enjoined  upon  the  executors  the  prompt,  ex- 
peditious, and,  in  fact,  immediate  sale  and 
conversion  of  the  property  and  distribution  there- 
of, did  not  violate  the  rule  prohibiting  the  sus- 
pension of  the  fee  to  real  estate  or  the  vesting 
of  title  to  personalty  for  a  longer  period  than 
that  of  designated  Uvea  in  being  at  the  time 
of  the  testator's  death  and  21  years  and  9 
months  thereafter,  since  it  only  provided  what 
la  provided  as  to  all  wills  by  Mills'  Ann.  St. 
1912,  I  7886,  which  provides  that  every  will 
when  proved  and  recorded  shall  be  good  and 
available  for  the  granting,  conveying,  and  as- 
suring the  landa,  goods,  and  chattels,  etc.,  there- 
by given,  granted,  devised,  and  bequeathed,  and, 
moreover,  under  Mills'  Ann.  St.  1912,  {  7800, 
requiring  the  presentation  of  wills  for  probate 
within  10  days,  and  section  7900,  requiring 
the  commencement  of  proceedings  to  prove  the 
will  within  80  days,  there  was  but  a  oare  pos- 
sibility that  the  will  would  never  be  presented 
or  would  not  be  admitted  to  probate  within  21 
years. 

[Eld.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  n  4-47.  40-63,  56;   Dec.  Dig.  f  6.*] 

6.  Wills  ({  430*)—CoN8TBncTioN— Intention 
OF  Testatob. 

The  paramount  rule  in  the  construction  of 
wills  to  which  all  others  must  yield  is  that  the 
intention  of  the  testator  as  expressed  in  the 
will  must  be  ascertained  and  given  effect  if  not 
prohibited  by  law. 

[Gd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  s:  062,  955,  067;   Dec.  Dig.  f  489.*] 

7.  Wills  (f  470*)— CowBTBUcnow— Intention 
OF  Testatob. 

The  intention  of  a  testator  is  not  to  be  de- 
termined from  any  single  phrase,  clause,  or  sec- 
tion in  a  will,  but  from  the  entire  instrument 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  988;    Dec.  Dig.  {  470.*] 

8.  Wills  (J  473*)— Subpensiow  of  Fee  until 
Pbobate  of  Will. 

Assuming  that  a  will  which,  after  dispos- 
ing of  the  estate  by  words  of  present  gift,  ap- 
pointed executors,  to  whom  on  the  admission 
of  the  will  to  probate  the  titie  of  the  property 
was  given  in  trust  for  the  conversion  thereof 
into  money  and  the  distribution  of  the  proceeds, 
and  which  enjoined  on  the  executors  the  prompt 
and  in  fact  immediate  sale  of  the  property  and 
distribution  to  the  beneficiaries,  violated  the 
rule  against  perpetuities  by  susp^ndin^  the 
vesting  of  the  title  in  the  trustees  until  the 
probate  of  the  will,  the  will  would  nevertheless 
be  sustained  with  such  provision  eliminated  as 
granting  a  valid  power  in  trust  which  by  op- 
eration of  law  carried  with  it  such  title  as  was 
necessary  to  effect  the  purpose  of  the  power. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.   H  092-995;    Dec.   Dig.   i  473.*] 

0.  Wills  (S  81*)— Constbuotion— Giving  Ef- 
fect in  Pabt. 

As  a  general  rule,  where  items  in  a  will 
are  valid  and  others  invalid,  unless  they  are 
80  inseparably  connected  that  if  the  invalid 
portions  are  striclien.  the  general  scheme  of 
the  testator  will  be  defeated,  the  will  as  a  whole 
shonld  not  be  considered  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  201.  202;    Dec.  Dig.  8  81.*] 

10.  Perpetuities  (I  4*)— Suspension  of  Fee 
—Vesting  in  Discretion  of  Executobs. 
A  will  which,  after  disposing  of  the  estate 
by  words  of  present  gift,  appointed  executor*, 
to  whom  on  the  admission  of  the  will  to  probate 
the  title  and  ownership  of  the  property  was 
given  in  trust  for  the  conversion  thereof  into 


*Fw  ether  cases  sm  same  topic  and  sacUon  NDUBBR  la'Dsc.  Dig.  ft  Am.  Dig.  Kay-No.  Series  *  Rcp'r  ladexas 

Digitized  by  V^OOQ IC 


426 


188  PAOIFIG  BBPOBTBB 


(fkio. 


raoney  according  to  their  best  ability  and  Jnde- 
ment,  under  the  supervision  of  tlie  court  of  pro- 
late, and  for  the  distribution  of  the  proceeds  as 
thereinbefore  directed,  and  which  enjoined  up- 
on the  executors  the  prompt  and  in  fact  imme- 
diate sale  and  conversion  of  the  property  into 
money  and  distribution  to  the  beneficiaries,  did 
not  leave  the  vesting  of  title  in  the  beneficiaries 
to  the  uncontrolled  discretion  of  the  executors, 
in  violation  of  the  rule  against  perpetuities. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  tl  4-44;  Dec.  Dig.  |  4.*] 

Appeal  from  District  Court,  Park  County; 
Charles  Cavender,  Judge. 

Proceeding  by  William  E.  Weston  and  oth- 
ers to  probate  the  will  of  David  F.  Miller,  de- 
ceased, in  which  George  A.  Miller  filed  a  ca- 
veat. From  a  Judgment  In  favor  of  propo- 
nents, the  contestant  appeals.    Affirmed. 

John  T.  Bottom,  Edward  C.  Stlmson,  and 
George  A.  Miller,  all  of  Denver,  for  appellant 
G.  K.  Hartensteln,  of  Buena  Vista  (M.  I. 
O'Mallla,  of  Falrplay,  of  counsel),  for  appel- 
leea 

KING,  J.  This  case  presents  for  determi- 
nation the  contest  of  a  written  instrument 
purporting  to  be,  and  presented  for  probate 
as,  the  last  will  and  testament  of  David  F. 
Miller,  who  died  In  Canon  City  In  December, 
1906.  Miller  was  a  pioneer  of  Park  county, 
Colo.,  having  lived  there  continuously  from 
1862  until  about  the  year  1900,  after  which 
time  he  appears  to  have  made  his  headquar- 
ters in  Denver.  That  he  left  Park  county 
and  came  to  Denver  with  the  intention  of 
changing  his  domicile  from  Park  county, 
where  be  had  resided  for  almost  40  years, 
does  not  appear.  He  had  no  family  depend- 
ent upon  him  at  that  time.  His  wife  bad 
died,  and  the  other  members  of  his  family 
(bia  son  and  three  foster  children)  were 
grown  and  had  established  homes  of  their 
own.  While  in  Denver,  Miller  lived  In  the 
family  of  others,  and  made  no  attempt  other- 
wise to  establish  a  home  of  bis  own  in  that 
city.  He  made  frequent  trips  to  his  ranch 
in  Park  county,  and  spent  considerable  time 
there.  The  record  does  not  disclose  the  rela- 
tive portion  of  the  time  spent  in  Denver  and 
upon  the  ranch,  but  apparently  be  would  go 
back  and  forth  between  Denver  and  his 
ranch  during  the  summer  months,  and  on  dif- 
ferent occasions  visited  in  California.  The 
record  is  silent  as  to  the  circumstances  of 
his  death,  or  how  long  he  bad  been  in  Canon 
City  at  the  time  of  that  event  We  infer, 
however,  that  he  was  there  tempo  mrlty. 
Whether  he  was  a  resident  of  the  city  and 
county  of  Denver  at  the  time  of  his  death,  or 
that  Park  county  was  still  'the  couuty  of  the 
last  known  residence  of  such  testator,"  ts 
urged  as  one  of  the  important  quesitioiis  for 
our  determination.  Some  of  the  records  of 
the  county  court  which  should  have  been  certi- 
fied to  the  district  court,  and  preanm.ably 
were  lodged  therein,  are  not  pregerv»]  to 
the  transcript  and  therefore  some  matters 


are  indefinite,  such  as  dates  when  and  Just 
what  proceedings  actually  took  pla<ie  In  the 
county  court  It  appears  from  the  certificate 
of  the  clerk  of  the  district  court  that  there 
had  been  filed  In  his  ofilce  "a  certain  appeal 
bond  In  an  appeal  from  a  judgment  of  the 
county  court  of  said  state  In  and  for  said 
county  of  Park,  together  with  a  transcript  of 
said  Judgment  and  the  pleadings  and  files  In 
a  certain  cause  theretofore  pending  In  said 
court,  entitled  "In  the  Matter  of  the  Last 
Will  and  Testament  of  David  F.  Miller,  De- 
ceased," but  no  part  of  said  transcript  from 
the  county  court  appears  in  this  court,  with 
the  exception  of  an  amended  caveat  and  de- 
murrer thereto,  the  order  overruling  the  de- 
murrer, and  the  answer  to  the  amended 
caveat.  However,  it  Is  admitted  that  after 
the  death  of  David  F.  Miller,  the  appellees, 
who  are  named  as  executors  and  trustees  In 
the  will,  presented  to  the  county  court  of 
Park  county  what  purported  to  be  the  last 
will  and  testament  of  said  David  F.  Miller, 
and  that  the  persons  named  as  executors 
were,  by  the  said  court  appointed  adminis- 
trators to  collect  pending  the  probate  of  the 
will.  It  is  shown  that  George  A.  Miller,  the 
appellant,  filed  his  caveat  at  some  date  not 
shown  by  the  record,  and  on  January  18, 
1909,  his  amended  caveat,  in  which  he  alleged 
that  the  paper  writing  presented  as  the  will 
of  David  F.  Miller  was  not  his  will,  nor  tbe 
codicil  bis  codicil,  that  at  the  time  of  ex- 
ecuting the  same  the  testator  was  not  capa- 
ble of  executing  a  last  will  and  testament 
and  codicil,  and,  if  executed,  they  were  ex- 
ecuted under  undue  Influence  of  certain  per- 
sons in  said  caveat  named,  and,  further,  that 
said  paper  writing,  if  a  will,  Is  void  for  that 
It  violates  the  law  and  rule  of  perpetuities. 
Upon  this  caveat  and  the  answer  thereto  the 
issues  were  made  and  trial  had,  resulting  in 
a  Judgment  sustaining  the  will  and  admittiog 
it  to  probate.  From  said  Judgment  an  ap- 
peal was  taken  to  the  district  court  of  Parle 
county.  In  pursuance  of  said  appeal,  tbe 
transcript,  as  it  ai^pears  herein,  was  filed  In 
the  district  court  April  10, 1911.  On  May  22, 
1911,  the  case  came  on  for  trial  In  the  district 
court,  resulting  In  a  judgment  rendered!  and 
entered  upon  a  verdict  directed  by  the  court 
sustaining  the  will.  From  said  Judgment  tbe 
case  Is  brought  to  this  court  on  appeal. 
There  Is  nothing  in  the  record  to  explain  tbe 
delay  from  December,  1906,  the  date  of  tw- 
tator's  death,  to  April  10,  1911,  when  the 
papers  on  appeal  were  filed  in  tbe  dlntiH 
court  which  time,  unexplained,  aeema  un- 
duly long. 

LM  1.  When  tbe  case  wat  calted  q^tcla< 
Id  the  district  court  May  22,  l&lt 
for   tbe   arat   time   ('•tp'p.i^jj^ 
change  of  veuue  i 
Henver,     TblB  ni 
grounds: 
pioj 
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cause,  as  it  was  alleged,  tlie  testator  at  the 
time  ol!  bis  death  was  a  resident  of  Denver, 
and  that  the  greater  part  of  his  personal  es- 
tate was  kept  and  found  in  the  city  and  coun- 
ty of  Denver:  (2)  that  the  contestant  could 
not  have  a  fair  trial  in  the  county  of  Park, 
because  of  the  interest  of  the  district  judge 
of  said  county  in  the  subject-matter  of  the 
litigation,  and  of  his  undue  iofluenoe  tend- 
ing to  prejudice  the  people  of  the  county 
against  contestant;  (3)  of  convenience  of 
witnesses.  This  motion  was  overruled,  and 
error  is  assigned  thereon  and  urgently  In- 
sisted upon  both  in  the  written  briefs  and 
oral  argument. 

The  provisions  of  two  statutes  are  involved 
in  this  motion,  viz.,  sections  7900  and  8043, 
Mills'  Ann.  Stats.  1912  (7102  and  7254,  Rev. 
Stats.  1908). 

"The  administration  of  all  estates  of  per- 
sons dying  testate  or  intestate,  and  of  all 
minors  and  persons  mentally  incompetent, 
shall  be  had  in  the  county  court  of  the  coun- 
ty of  the  last  tenoum  residence  of  such  testa- 
tor. Intestate,  minor  or  mental  incompetent, 
or  if  he  had  no  residence  in  this  state,  then 
in  thp  county  court  of  the  county  wherein  his 
personal  estate  or  the  greater  part  thereof 
may  be  found,  but  if  b^  left  no  personal  es- 
tate, then  in  the  county  court  of  the  county 
wherdn  his  real  estate,  or  the  greater  part 
thereof,  is  situated.  •  *  • "  Section  7900, 
Mills'  Ann.  Stats.  1912;  7102,  Rev.  Stata 
1908. 

"All  questions  of  law  and  fact,  relating  to 
probate  matters,  or  arising  in  proceedings 
under  this  act,  in  any  county,  shall  be  de- 
termined by  the  county  court  of  such  coun- 
ty and  from  any  and  all  final  judgments  or 
decrees  upon  any  such  questions,  appeals  or 
writs  of  certiorari  shall  lie  to  the  district 
court  of  the  same  county,  and  from  the  dis- 
trict court  to  the  Court  of  Appeals  or  Su- 
preme Court,  or  from  the  county  court  to  the 
Court  of  Appeals  or  Supreme  Court,  as  in 
other  cases,  to  be  allowed,  and  prosecuted  in 
the  same  manner  as  appeals  or  writs  of  cei^ 
tiorarl,  respectively,  when  prosecuted  in  civil 
or  law  cases  from  the  decisions  of  such  coun- 
ty or  district  courts.  •  •  •  In  all  such 
appeals  It  shall  be  the  duty  of  the  appellate 
court,  when  any  such  question  shall  have 
been  finally  passed  upon,  to  transmit,  or 
cause  to  be  transmitted,  by  the  clerk  there- 
of, to  the  county  court  from  which  such  ap- 
peal was  taken,  a  transcript  showing  the  dis- 
position of  such  appeal,  whereupon  such 
county  court  shall  proceed  in  accordance 
with  such  finding,  order  or  disposition  there- 
of by  such  appellate  court"  Section  8043, 
Mills'  Ani>.  Stats.  1912;  7254,  Rev.  Stats. 
190& 

Appellant's  motion  was  supported  by  his 
affidavit  tbat  all  of  the  personal  effects  of 
the  testator  at  the  time  of  his  deceatse  were, 
and  for  a  long  time  %rior  thereto  had  been, 
in  the  cil7  and  county  oX  Denver,  except  a 


few  things  that  he  bad  left  on  a  ranch  in 
Park  county,  "and  that  he  had  taken  up 
his  home  in  said  city  and  county  of  Denver." 
This  affidavit  was  not  disputed  by  any  coun- 
ter affidavit  offered  directly  for  that  purpose. 
Appellant's  contention  is  that  the  provisions 
of  section  7900  that  the  administration  of  all 
estates  of  persons  dying  testate  or  intestate 
shall  be  had  in  the  county  court  of  the  coun- 
ty of  the  last  known  residence  of  such  tes- 
tator or  Intestate  are  mandatory,  and  can- 
not be  waived ;  that  therefore,  on  the  filing 
of  the  motion  and  affidavit  aforesaid  demand- 
ing a  change  of  venue,  the  district  court  was 
deprived  of  jurisdiction,  except  for  the  pur- 
pose of  granting  the  change.  That  the  pro- 
visions of  said  statute  are  mandatory  is  con- 
ceded, but  it  does  not  necessarily  follow  that 
the  motion  may  be  first  made  in  the  district 
court,  nor  tbat  such  requirement  may  not  be 
waived.  The  county  court,  in  matters  of 
administration  of  estates,  is' a  court  of  gener- 
al and  unlimited  jurisdiction,  and  therefore. 
If  properly  invoked,  had  unquestioned  juris- 
diction of  the  entire  subject-matter,  of  which 
the  probate  of  the  will  is  bnt  one  incident, 
and  which  Jurisdiction,  when  once  acquired, 
would' continue  until  lawfully  divested,  with- 
out regard  to  the  determination  of  the  pro- 
bate of  the  wilL  Its  jurisdiction  over  the 
special  case,  or  particular  subject-matter  of 
an  individual  estate  of  some  deceased  person, 
is  acquired  by  proof  of  death,  and  petition 
for  administration,  or  letters  testamentary, 
as  the  case  may  be,  which  proof  of  death 
and  petition  form  a  part  of  the  pleadlnga 
We  think  that  the  question  of  the  jurisdic- 
tion of  the  county  court  over  any  particular 
estate  must  first  be  raised  in  the  county 
court  and  determined  there,  and,  if  not  so 
raised  and  determined  and  an  appeal  there- 
from taken,  it  cannot  thereafter  ordinarily 
be  raised  in  the  district  court,  or  elsewliere 
than  in  the  county  court,  unless  the  defect 
of  jurisdiction  appears  upon  the  face  of  the 
pleadings  filed  in  the  county  court,  so  that 
the  records  of  that  court,  transmitted  to  the 
district  court,  affirmatively  show  a  lack  of 
jurisdiction.  The  question  of  residence  Is 
a  question  of  fact,  which  can  only  be  deter- 
mined by  evidence,  and  which,  In  the  absence 
of  a  showing  by  the  record,  must  be  pre- 
sumed to  have  been  ascertained  and  deter- 
mined by  the  county  court  in  favor  of  such 
jurisdictional  facts.  There  is  a  marked  dis- 
tinction between  the  provisions  of  the  statute 
relative  to  the  practice  in  appeals  from  the 
county  court  in  ordinary  civil  matters  and 
appeals  in  probate  matters,  which  will  be 
observed  by  reading  the  statute  quoted.  Sec^ 
tlon'  8043,  supra.  It  is  evident  from  such 
provisions  that  a  judgment  upon  any  ques- 
tion, either  of  law  or  of  fact,  determined  by 
the  county  court  In  probate  matters  may  be 
appealed  to  the  district  court  without  inter- 
rupting the  proceedings  as  to  other  matters 
not  appealed   from,   or  submitting   to  that 
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court  the  pleadings  or  process  pertnlning 
to,  or  tbe  question  of,  tlie  general  administra- 
tion, or  any  otber  question  than  tbe  one  de- 
termined and  appealed  from.  A  further  dis- 
tinction (between  appeals  in  civil  cases  and 
those  In  probate  matters)  Is  found  In  the 
closing  part  of  section  8043,  In  this:  That 
tbe  appellate  court,  after  deciding  any  such 
questions  brought  to  It  upon  appeal,  shall 
transmit  a  transcript  of  its  record  showing 
the  disposition  of  tbe  appeal,  upon  which  the 
county  court  must  proceed  in  accordance 
with  such  finding.  In  the  case  at  bar,  two 
Issues  only  were  made  by  the  pleadings — 
that  is,  by  tlie  caveat  and  answer  thereto^ 
one  of  fact,  to  wit,  Was  the  paper  writing 
presented  the  will  of  David  P.  Miller?  one 
of  law,  to  wit.  If  the  writing  was  found  to 
be  such  will,  was  it  void  as  offending  the 
rule  against  perpetuities?  No  other  question 
relevant  to  the  administration  or  of  probate 
of  tbe  will  was  appealed  from,  as  shown  by 
this  record.  The  jurisdiction  of  the  district 
court  was  purely  derivative,  acquired  by  tbe 
appeal,  and  the  appeal  raised  no  question  of 
law  of  fact  not  ndsed  in  the  county  court, 
there  determined  and  appealed  from,  or  that 
Is  incident  to  the  main  question. 

[2]  Furthermore,  we  think,  and  bold,  that 
the  Jurisdiction  of  the  county  court  in  probate 
matters,  depending  upon  the  residence  of  tbe 
testator  or  intestate,  is  one  that  may  be 
waived  by  the  heirs  of  intestate,  or  the  heirs 
and  beneficiaries  named  in  the  will  of  testate 
estates,  and  that  the  question  of  such  Juris- 
diction was  waived  by  the  appellant  Tbe 
administration  of  this  estate  had  been  pend- 
ing In  the  county  court  for  more  than  two 
years  after  appellant  filed  his  amended  ca- 
veat, which  constituted  his  pleadings  in  this 
case,  and  must  have  been  pending  for  a  con- 
siderable time  prior  thereto.  He  voluntarily 
submitted  himself  to  the  jiirisdiction  of  that 
court,  and  perhltted  the  administration  to 
proceed,  without  a  suggestion  that  it  was  not 
tbe  proper  county,  and  toolc  and  perfected  an 
appeal  from  that  court  to  the  district  court. 
That  bis  submission  to  the  jurisdiction  of 
the  county  court  was  not  through  mistake 
or  inadvertence  is  shown  by  his  affidavit 
for  change  of  venue  filed  in  the  district  court, 
wherein  he  alleges  that  be  consulted  bis  at- 
torney with  regard  to  asking  for  a  change 
of  venue,  and  had  been  advised  not  to  make 
such  application.  Tbe  proceedings  in  the  ad- 
ministration of  an  estate,  particularly  with 
reference  to  the  probate  of  a  will  and  the 
determination  of  claims  presented,  are  anal- 
ogous to  tbe  trial  of  civil  causes  on  questions 
of  law  and  of  fact,  and  we  know  of  no  rea- 
son why  tbe  uniform  ruling  of  tbe  Supreme 
Court  and  Court  of  Appeals  of  this  state 
that  the  place  of  trial  and  the  right  to  have 
a  change  la  a  privilege,  and  not  a  vested 
right,  and  may  be  waived,  and  if  a  motion 
for  «>bange  of  venue  is  not  made  in  apt  time, 
the  right,  although  mandatory,  is  waived, 
would  not  apply  with  equal  or  greater  force. 


Fletcher  v.  Stowell,  17  Colo.  94,  28  Pac.  328; 
Forbes  v.  County  Com.  of  Grand  County,  23 
Colo.  344,  47  Pac.  388;  Burton  v.  Oraham, 
36  Colo.  199,  84  Pa&  978;  Ph«enlx  Indem. 
Co.  V.  Greger,  39  Colo.  193,  88  Pac.  1066; 
Kirby  v.  U.  P.  Ry.  Co.,  61  Colo.  609,  541,  et 
seq.,  119  Pac.  1042,  Ana  Cas.  1913B,  461; 
Smith  V.  People,  2  Colo.  App.  99,  29  Pac.  924; 
Pearse  v.  Bordeleau,  8  Colo.  App.  351,  33  Pac. 
140;  Smith  v.  Morrill,  12  Colo.  App.  233,  241, 
65  Pac.  824 ;  School  Wst  v.  Waters,  20  Colo. 
App.  106,  77  Pac.  255. 

[3]  The  question  of  jurisdiction  of  the 
county  court,  raised  for  the  first  time  In  the 
district  court,  even  if  it  could  be  so  raised 
in  that  court,  w^a  not  made  in  apt  tlma  It 
was  not  made  until  all  the  pleadings  bad 
been  made  up,  tbe  cause  was  ready  for  trial, 
and  the  parties,  witnesses,  and  jurotB  in 
the  court  The  reason  for  holding  that  tbe 
question  of  jurisdiction  of  the  county  court 
upon  matters  such  as  are  presented  here 
may  be  waived,  and  If  not  presented  in  apt 
time  will  be  so  held,  is  much  stronger,  in 
view  of  tbe  importance  and  necessity  of  ex- 
pedition In  closing  the  administration  of  es- 
tates, than  in  ordinary  civil  cases.  This  im- 
portance and  necessity  is  recognized  both  by 
the  courts  and  by  express  statutory  injunc- 
tion. It  would  be  a  reproach  upon  tbe  law 
If  persons  contesting  the  adihinlstration  of 
an  estate,  or  contesting  a  will,  could  submit 
to  tbe  jurisdiction  of  the  probate  court  for 
the  length  of  time  herein  disclosed,  and  then 
successfully  raise  the  guestion.  Elstoppel 
should  apply  if  waiver  were  inapplicable. 
The  motion  gn  the  ground  of  prejudice,  or 
convenience  of  witnesses,  was  a  matter  witli- 
tn  the  discretion  of  the  court  It  does  not 
appear  that  its  discretion  was  abused. 

[4]  II.  Counsel  for  appellant  denies  tbe 
ri^t  and  authority  of  the  trial  judge  to  di- 
rect a  verdict  in  a  case  involving  tbe  validi- 
ty of  a  wllL  This  point  has  been  determined 
adversely  to  the  contention  of  appellant  in 
Snodgrass  v.  Smith,  42  Colo.  60,  62,  94  Pac. 
312,  15  Ann.  Cas.  648,  In  which  our  Supreme 
Court  expressly  ruled  that  the  court  has  the 
same  power  in  will  contests  to  direct  a  ver- 
dict as  in  ordinary  dvll  cases,  and  that 
whether  a  court,  in  directing  tbe  jury  to  re- 
turn tbe  verdict  commits  error  Is  to  l>e  de- 
termined by  the  rules  applicable  in  ordinary 
civil  cases.  See,  also,  In  re  Shell's  Elstate, 
28  Colo.  167,  63  Pac.  413,  53  L.  R.  A.  387,  89 
Am.  St  Rep.  181;  Butcher  v.  Butcher,  21 
Colo.  App.  416,  122  Pac.  397;  In  re  Carey's 
Estate  (Sup.)  136  Pac.  1175.  We  discover  no 
evidence  In  the  record  to  support  the  allega- 
tions of  the  caveat  that  testator  was  not  of 
sound  and  disposing  mind  when  be  executed 
bis  will,  and  there  Is  no  evidence  whatever 
that  undue  or  any  infiuence  adverse  to  appe- 
lant was  exerted  over  the  testator  by  tbe 
persons  named  in  the  caveat  or  any  other 
person.  That  the  will  offered  expressed  the 
testator'*  mature  wishes  with  reference  to 
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the  final  disposition  of  his  property  cannot 
be  questioned  by  any  disinterested  person 
who  reads  the  record.  If  the  jury  had  re- 
tnrued  a  verdict  adversely  to  the  proponents 
of  the  will  niwn  the  evidence  adduced,  It 
would  have  been  the  duty  of  the  trial  Judge, 
as  stated  in  his  remarks  to  the  Jury,  to  set 
the  verdict  aside.  Therefore,  in  directing  a 
verdict,  the  court  not  only  exercised  a  right 
which  It  possessed,  but  a  duty  which  It  was 
under  obligation  to  perform. 

(I]  III.  The  last  contention  made  by  ap- 
pellant Is  that,  upon  its  face,  the  will  violates 
the  rule  against  perpetuities,  and  is  there- 
fore against  public  policy  and  void.  In  the 
printed  briefs,  as  well  as  upon  oral  argument, 
this  question  was  urged  as  the  most  impor- 
tant of  any,  and  decisive  of  the  contest ;  but 
in  our  opinion  the  point  raised,  on  which  the 
offense  against  the  rule  is  predicated,  as  ap- 
plied to  the  will  in  this  case,  is  highly  tech- 
nical, abstract  and  academic  rather  than  sub- 
stantial, because,  whatever  may  be  the  deci- 
sion upon  that  point,  the.  will  may  be  sus- 
tained. Els  contention  is  based  upon  the 
rule  against  perpetuities  In  force  in  this  state, 
which  prohibits  the  suspension  of  the  fee  to 
real  estate,  or  of  the  vesting  of  title  to  per- 
sonalty, for  a  longer  period  than  that  of 
designated  lives  in  being  at  the  time  of  the 
death  of  the  testator,  and  21  years  and  9 
months  thereafter;  or,  as  the  rule  is  some- 
times expressed,  "No  interest  Is  good  unless 
it  must  vest,  if  at  all,  not  later  than  21  years 
and  a  fraction  after  some  life  In  being  at  the 
creation  of  the  interest"  Gray  on  Rule 
against  Perpetuities,  201.  The  will,  after  pro- 
viding for  payment  of  the  funeral  expenses 
and  debts,  bequeathed  the  entire  estate,  by 
words  of  present  gift,  to  certain  beneficiaries, 
to  wit,  to  testator's  two  sisters,  $800  each  if 
living  at  time  of  testator's  death,  otherwise 
to  their  children;  to  a  faithful  domestic, 
$500;  to  one  foster  son  $3,000,  to  another 
$1,200  (as  to  last  three  named,  to  lapse  if 
legatee  not  living  at  time  of  testator's  death) ; 
to  a  foster  daughter  $1,500  if  living,  at  testa- 
tor's death.  If  not,  to  her  children;  to  his 
son,  the  contestant,  $3,000  if  living,  if  not, 
to  his  children  and  divorced  wife  or  the  sur- 
vivors of  them ;  to  each  of  the  four  sons  of 
contestant,  $300 ;  the  residuary  estate,  if  any, 
to  go  to  the  son  and  foster  sons  and  daugh- 
ter in  fixed  proportions,  etc.,  and  directed  the 
executors  therein  named  to  convert  all  prop- 
erty Into  money  and  make  the  distribution. 
The  paragraph  of  the  wlU  which  appellant  in- 
sists is  in  violation  of  the  rule  is  as  follows : 
"I  hereby  constitute  William  E.  Weston  and 
I.  S.  Smith,  of  Falrplay,  Colorado,  and  ^ther 
of  them,  should  the  other  be  dead  or  refuse 
to  act,  executors  of  this  will  and  trustees  of 
my  property,  real  and  personal,  and  all  right 
and  credits,  to  whom,  on  the  admitsion  of 
thU  will  to  prot)ate,  the  title  and  ownership 
of  my  said  property  rights  and  credits  shall 
go,  in  trust,  however,  for  the  realization  of 


said  rights  and  credits  and  tiie  conversion  In- 
to money  of  said  real  estate  and  personal 
property  according  to  their  best  ability  and 
Judgment  under  the  supervision  of  the  court 
of  probate,  and  for  the  distribution  of  all  the 
proceeds,  after  first  paying  my  funeral  ex- 
penses and  my  debts  as  above  directed  as 
well  as  all  expenses  of  administration.  In- 
cluding full  compensation  to  my  said  execu- 
tors as  next  hereinafter  stated." 

In  Chllcott  V.  Hart,  28  Ckilo.  40,  45  Pac.  391, 
35  L.  B.  A.  41,  Mr.  Justice  Campbell  discuss- 
es in  a  most  scholarly  manner  the  law,  an- 
cient and  modem,  pertaining  to  ];)erpetnltles, 
and  the  permissible  construction  of  a  will  so 
as  to  give  It  force  and  effect  when  it  consists 
of  parts  that  are  valid  and  parts  that  are  in- 
valid, when  construction  is  demanded  for  the 
purpose  of  overthrowing  it  As  in  that  case, 
this  is  an  action  to  overthrow  the  wiU.  Coun- 
sel for  appellant  insists  that  the  will  is  void 
because  (a)  of  the  clause  in  the  paragraph 
quoted  and  italicized,  to  wit,  "to  whom,  on 
the  adnUttion  of  thia  wiU  to  probate,  the  title 
and  ownership  of  my  said  property  rights 
and  credits  shall  go,"  etc.,  which  he  insists 
makes  the  time  of  the  vesting  of  the  estate 
in  the  executors  as  trustees  indefinite,  and 
(k)  th^  vesting  of  the  title  of  any  legatee  or 
iMmeflddry  under  the  will  is  left  to  the  un- 
controlled Judgment  of  the  trustees.  It  Is 
said  that  neither  the  vesting  of  the  tlUe  pri- 
marily In  the  trustees  nor  ultimately  in  the 
beneficiaries  must  happen  within  21  years 
and  a  fraction  after  some  life  or  lives  In  be- 
ing, and  that  the  bare  possibility  that  the 
estate  may  not  vest  within  that  Ume  makes 
not  only  the  clause  but  the  entire  will-  void, 
in  support  of  which  appellant  cites  Gray  on 
Perpetuities  (2d  Ba)  {  201 ;  Johnson  v.  Pres- 
ton, 226  lU.  447,  80  N.  E.  1001,  10  L.  R.  A. 
(N.  S.)  564;  Tilden  v.  Green,  130  N.  Y.  29,  28 
N.  E.  880,  14  L.  R.  A.  33,  27  Am.  St  Rep. 
487,  and  other  cases.  The  case  of  Johnson  v. 
Preston  is  chiefiy  relied  on  because  of  the 
use  of  the  words  contained  in  the  will  there 
under  discussion,  to  wit,  "I  give  and  devise  to 
my  executor  hereinafter  named,  in  trust,  for 
the  purpose  and  for  the  time  hereinafter 
mentioned  my  farm  *  *  *  to  have  and  to 
hold  for  the  space  of  twenty-five  years  from 
and  after  the  date  of  the  proiate  of  thig  *bUI, 
•  •  •  with  no  power  of  sale,  conveyance  or 
alienation  of  said  land  during  said  twenty-five 
years  by  said  trustee,  *  *  * "  and  the 
holding  of  the  court  that  because  of  the  lan- 
guage quoted,  the  trust  estate  attempted  to 
be  vested  in  the  executor  offended  the  rule 
against  perpetuities,  and  was  therefore  void. 
The  striking  similarity  in  the  two  phrases 
"on  the  admission  of  this  will  to  probate"  and 
"from  and  after  the  date  of  the  probate  of 
this  will"  as  used  in  the  respective  wills,  and 
the  respect  which  is  paid  to  decisions  of  the 
Supreme  Court  of  Illinois,  gives  its  ruling 
great  force  and  influence  with  this  oonrt, 
even  though  wf  are  unable  to  agree  with  the 
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condusloii  of  tibat  court,  tbat  tbe  words 
"from  and  after  tlie  probate  of  this  will," 
6f  tbemselvea  (If  such  was  its  conclusion), 
violated  the  rule  against  perpetuities  to  the 
destruction  of  the  trust  there  attempted  to 
be  created.  We  think,  however,  that  there 
is  a  marked  distinction  between  the  will  in 
that  case  and  the  will  in  this,  as  a  whole, 
that  the  similarity  i^  more  apparent  than 
real,  and  that  such  distinction  affects  the  al- 
lowable construction  as  to  the  estate  or  pow- 
er attempted  to  be  created  in  the  trustees, 
and  in  determining  when  the  trust  estate 
would  vest  In  the  Johnson  Case  there  was 
an  express  and  unequivocal  intention  to  take 
the  property  out  of  commerce  by  vesting  the 
title  in  the  trustee,  with  no  power  of  sale 
or  alienation,  and  to  suspend  the  ultimate 
vesting  of  the  fee  in  the  beneficiaries  for  the 
full  period  named,  and,  while  the  suspension 
of  alienation  had  no  effect  on  the  time  the 
title  should  vest  in  the  trustee,  it  may  affect 
the  construction  in  ascertaining  the  intention 
'  of  the  testator  and  giving  such  Intention  its 
proper  effect  That  distinction  was  made  in 
Armstrong  v.  Barber,  239  111.  389,  88  N.  E. 
240.  By  the  will  at  bar,  not  only  is  there  no 
tying  up  of  the  property,  no  suspension  of  the 
power  of  alienation  or  vesting  of  title  except 
as  produced  by  the  words  "on  the  admission 
of  this  will  to  probate,"  but  the  irust  at- 
tempted to  be  created  is  for  the  express  pur- 
pose of  effecting  immediate  realization  on  the 
credits,  and  conversion  of  all  the  other  prop- 
erty, both  real  and  personal,  into  cash,  and 
the  application  of  the  proceeds,  first,  to  the 
payment  of  funeral  expenses,  debts,  and  cost 
of  administration,  and  then  distribution  of 
the  balance  to  the  beneficiaries  in  the  will. 

[I,  7]  The  paramount  rule  in  the  construc- 
tion of  wills  to  which  all  others  must  yield 
is  that  the  intention  of  the  testator  as  ex- 
pressed in  the  will  must  be  ascertained  and 
given  effect  if  not  prohibited  by  law.  Bacon 
V.  Nichols,  47  Colo.  31,  105  Pac.  1082;  Uni- 
versity V.  Wilson,  54  Colo.  610,  131  Pac  422; 
Armstrong  v.  Barber,  239  111.  389,  394,  398, 
88  N.  E.  246;  Orr  v.  Tates,  209  111.  222,  70 
N.  B.  731;  Chllcott  V.  Hart,  23  Colo.  40, 
46  Pac  391,  35  £..  R.  A.  41;  Tllden  v.  Green, 
130  N.  Y.  29,  28  N.  B.  880,  14  L.  R.  A.  33, 
27  Am.  St  Rep.  487;  Johnson  v.  Preston, 
supra.  The  Intention  of  the  testator  Is  not 
to  be  determined  by  any  single  phrase,  clause, 
or  section  in  the  will,  but  from  the  entire 
instrument  When  the  will  is  read  as  a 
wholei,  it  is  evident  beyond  controversy  that 
there  was  not  in  the  mind  of  the  testator 
any  purpose  of  taking  the  property  out  of 
commerce,  or  suspending  the  vesting  of  title 
in  the  trustees,  or  its  alienation,  beyond  the 
date  when  first  under  tl^e  laws  of  this  state 
the  executors,  either  in -their  capacity  as 
statutory  administrators  of  the  will,  or  as 
trustees  under  that  instrument  could  take 
the  property  by  virtue  of  the  will's  becom- 
ing effectual  by  probate.    In  sections  of  the 


will  subsequent  to  that  .quoted,  prompt  and 
expeditious,  indeed  immediate,  sale  and  con- 
version of  the  property  into  money,  and  dis- 
tribution thereof  to  the  beneficiaries,  Is  en- 
Joined  upon  the  executors.  The  intention  of 
the  testator  Is  clear.  But  it  is  said  that 
the  object  of  the  rule  against  perpetuities 
is  to  defeat  the  intention  of  the  testator. 
This  we  concede,  if  the  inteatlon  of  the  tes- 
tator was  to  violate  the  rule;  not  otherwise. 
It  is  also  true  that  the  object  of  the  rule  is  to 
defeat  any  portion  of  the  will  the  effect  of 
which  would  be  to  violate  the  rule,  whatever 
may  have  been  the  intention  of  the  testator. 
We  think  the  words  in  that  section  of  the  will 
quoted  and  the  meaning  thereof  should  be 
read  and  construed  in  connection  with  the 
statute  of  wills,  and,  when  so  read,  the  in- 
tention and  meaning  is  plain,  and  its  effect 
lawful.  Section  7081,  Rev.  Stats.  1908;  7879, 
Mills'  Ann.  Stats.,  provides  that  all  instru- 
ments purporting  to  be  original  wills,  upon 
presentation  for  probate,  shall  be  recorded 
by  the  clerk  of  the  county  court  in  a  well- 
bound  book,  and  that  upon  admission  of 
such  will  to  probate  such  record  shall  be 
sufficient  Section  7088,  Rev.  Stats.  1908; 
7886,  Mills'  Ann.  Stats.,  provides  for  proof 
of  the  will,  and  that  "every  will,  xohei^  thut 
proven,  and  recorded  by  the  clerk  of  the 
county  court  in  a  book  to  be  provided  by 
him  for  that  purpose,  shall  be  good  and  avail- 
ahle  in  law,  for  the  granting,  conveying  and 
assuring  the  lawls,  tenements  and  heredit- 
aments, annuities,  rents,  i^ood*  and  chattels 
therein  and  thereiy  given,  granted,  devised 
and  bequeathed."  The  words  of  the  will 
that  "on  the  admission  of  this  will  to  pro- 
bate, tbe  title  and  ownership  of  my  said  prop- 
erty rights  and  credits  shall  go"  to  the 
trustee  have  no  other  or  different  meaning 
thap  the  language  of  the  statute  last  quoted ; 
in  substance,  that  upou  the  admission  of  the 
will  to  probate  and  record,  it  shall  be  good, 
and  available  In  law  for  the  granting,  con- 
veying, and  assuring  the  property  thereby 
granted,  devised,  and  bequeathed.  Read  to- 
gether, it  is  evident  that  the  intention  of  the 
testator  was  to  conform  to  the  provisions  of 
this  statute  If  the  will  violates  the  rule 
against  perpetuities,  it  does  so  by  making 
the  precise  provision  that  the  statute  makes 
for  every  will.  Under  no  circumstances  or 
wording  of  the  will  could  the  estate  vest  in 
the  trustee  before  the  admission  of  the  will 
to  probate.  New  York  Life  Ins.  Co.  v. 
Brown,  32  Colo.  365,  376,  76  Pac  799. 

Moreover,  under  said  statutes  and  others 
mandatory  in  terms,  requiring  the  presenta- 
tion of  wills  for  probate  within  10  days 
(section  7800,  Mills'  Ann.  Stats.),  aud  tbe 
commencement  by  the  executors  of  proceed- 
ings to  cause  such  will  to  be  proven  within 
30  days  (sectton  7900,  IkUlls'  Ann.  Stats.) 
"enforced  by  the  sanction  of  compnlsion," 
subject  to  fines  and  penalties,  we  think  that, 
in    construing    this    will,    the    presumption 
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should  oUtailt  that! If: TaUatbe  wlU  wlU  be 
admitted  to  probate  In',  a  reasonable  tlm6, 
aod  ^ell  wltbluj  tb^  Qei^od  «f  aome  Ufe  In 
Ueiog,  and  21  years  th^eafter,  or  within  21 
years,  wbere,.  as  In,  Oils  case,  there  is  no 
precedent  life  estate,  and  that  such  presump- 
tion, ^bould  be  act  conclusire-  that  the  b^re 
p6ss)[blUty  that  tt  would  never  be  presented, 
or,  If  presented  and  valid,  would  not  be  ad- 
mitted' to  probate  .yrltbln  21  years,  should 
not  be  regarded  in  this  stat^  as  violating  the 
rule  against  perpetuities.  . 

[1, 9]  W?  are  relqctant,  tP  the  point  of 
unwillingness,  to  follow  Johnson  v.  Preston, 
supra,,  as  a  pi^ecedeot,  it  the  efFect  of  adopt- 
ing the  construction  there  given  would  be 
to. defeat  the  will. now  under,  consideration 
in  toto ;  but,  if  we  concede  that  the  .words 
"to  whom,  on  the  admission  of  this  will  to 
probate,  the  title  and  ownership  of  my  said 
property  rights  and  credits  shall  go  In  trust" 
offend  the  rule  against  perpetuities  and  de- 
feat the  trust  estate  attempted  by  said  clause 
to  be  vested  in  the  trustees,,  nevertheless, 
we  think  a  vaUd  power  in  trutt  to  aell.  con- 
vert, and  distribute  was  created,  and  the  will 
as  a  whole  may  be  sustained  with  the  of- 
fending phrase,  clause,  or  provision  eliminat- 
ed or  disregarded,  and  that  it  may  be  strick- 
en out.  The  general  rule  is  that  where  cer- 
tain Items  in  a  will  are  valid  and  others  are 
tnvaUd,  unless  the  valid  portions  are  so  in- 
separably connected  with  the  other  parts  of 
the  will  that  if  stricken  thM-efrom  the  gen- 
eral scheme  of  the  testator  will  be  de- 
feated, the  will  as  a  whole  should  not  be 
considered  void.  Chllcott  v.  Hart,  supra; 
Tllden  v.  Oreoi,  supra;  Johnson  v.  Preston, 
supra;  Henderson  v.  Henderson,  113  N.  Y.  1, 
20  N.  B.  814. 

In  niden  v.  Oreen,  the  principle  has  been 
thus  expressed:  "Where  several  trusts  are 
created  by  will  which  are  Independent  of 
each  other,  and  each  complete  in  Itself,  some 
of  which  are  lawful  and  others'  unlawful, 
and  which  may  be  separated  from  each  oth- 
er, the  illegal  trusts,"  although  void,  "may 
be  cut  off  and  the  legal  ones  permitted  to 
stand." 

In  Chllcott  T.  Hart,  supra,  23  Colo,  at  page 
50,  46  Pac.  at  page  395,  35  L.  R.  A.  41,  It  was 
said:  "If,  however,  we  should  agree  with 
appellants  that  each  one  of  these  items  is  in- 
capable of  enforcement,  and  therefore  void 
for  uncertainty,  we  are  clearly  of  the  opinion 
that  all  of  them  might  be  stricken  from  the 
will  without  Impairing  its  integrity  as  a 
whole,  or  *  without  affecting  the  general 
scheme  of  the  testamentary  disposition,  or  in- 
terfering with  or  defeating  the  evident  gen- 
eral intent  of  the  testator.  2  Schouler,  part 
6,  c.  1." 

Keeping  in  mind  these  general  rules,  an 
examination  of  this  will  discloses  that  the 
primary  object  of  the  testator  was  that  all 
Ms  proiwrty  of  every  kind  and  character 
should  be  converted  into  cash  Immediately 


after  his  death,  or  as  H>oii  Oiereafter  as  the 
property  could  be  sold  without  undue  sacri- 
fice, and  without  the  delar  or  ezpenpe  Inci- 
dent to  sales  under  the  csnni  nrocesses -re-, 
quired  by  the  statute  In  Intest&te  estates, 
and  that  the  proceeds  of  such  sale  should  be 
paid  to  the  several  beneficiaries  named  la 
the  will,  to  each  of  whom.  Including  the  coin 
testant,  be  made  a  be<|nest  of  a  fixed  amount, 
by  words  of  present  gift;  with  such  object 
In  view,  he  gave  bis  executors  full  power. to 
sell  said  property  to  the  best  of  their  ability 
and  Judgment,  without  the  Interposition  of 
the  court,  and,  as  incidental  and  subordinate 
to  the  power  to  sell,  attempted  to  vest  the 
title  la .  such  executors  as  trustees,  provi- 
sion being  made  for  the  residuary  estate  if 
there  should  be  an  excess,  and  for  ratable 
diminution  If  there  should  be  an  Insufficiency 
to  meet  the  specific  legacies. 

We  conclude  that  the  Intention  of  the  tes- 
tator was  to  rest  In  his  executors  a  power  to 
sell  or  otherwise  convert  the  property  into 
money,  make  payment  of  debts  and  expenses, 
and  distribute  tbe  balance  among  the  betie- 
fidaries  of  the  will,  and  that  the  provision 
that  the  title  should  vest  In  the  trustees  was 
subordinate  to  the  paramount  purpose.  Hold- 
ing that  view,  we  also  hold  that  the  provision 
attempting  to  expressly  vest  the  title  in  trust 
may  be  considered  void,  stricken  out  or  dis- 
regarded, without  changing  either  the  effect 
of  the  will  or  the  general  testamentary 
scheme^  object,  and  purpose  of  the  testator, 
and  the  power  in  trust  may  be  sustained,  al- 
though the  other  part  should  fall.  "If  the 
trust  Itseif  failed,  but  a  valid  power  in  trust 
was  created,  it  may  be  executed."  Tllden  v. 
Green,  supra,  23  Colo.  50,  45  Pac.  391, 35  L.  R. 
A.  41.  It  was  not  necessary  that  the  testator 
should,  by  express  language,  vest  the  title  in 
the.  executors  in  order  to  effectuate  the  exe- 
cution of  the  trust  power.  If  the  power  to 
sell  was  effectual,  the  title,  so  far  as  was 
necessary  to  effect  that  purpose,  vested  by 
operation  of  law.  2  Woemer  on  Administra- 
tion, 716,  718,  719;  1  Jarman  on  Wills,  261, 
262;  E3>ey  ▼.  Adams,  136  IlL  80,  26  N.  E, 
1013,  10  L.  R.  A.  162. 

In  the  case  of  Johnson  v.  Preston,  relied 
upon  by  appellant  to  avoid  this  will,  the 
court,  after  holding  the  trust  estate  void,  and 
striking  from  tbe  will  or  disregarding  all 
portions  thereof  containing  the  void  trust 
clause,  nevertheless  gave  the  will  full  effect, 
saying:  "If  the  trust  should  be  upheld  and 
given  effect,  the  ultimate  result  would  not  be 
different  from  what  it  would  be  with  the 
trust  eliminated."  The  same  may  be  said  in 
this  case.  It  cannot  be  said  that  tbe  Inter- 
ests of  the  beneficiaries  are  so  interdependent 
with  or  upon  the  estate  attempted  to  be  given 
to  the  trustees  that  if  their  devise  In  trust 
falls,  it  must  poll  the  'estate  of  the  benefi- 
ciaries down  with  It. 

[It]  IV.  Neither  under  the  trust  nor  un- 
der the  power  is  the  vesting  of  title  in  tbe  ^ 
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benefidarles  left  to  the  uncontrolled  discre- 
tion of  the  executors.  The  discretion  rested 
in  the  tmstees  by  the  TUden  will,  denounced 
as  void  in  TUden  t.  Green,  supra,  subatitated 
for  the  will  of  the  testator  the  will  of  the 
donees  of  the  power.  We  have  shown  that 
no  such  discretion  was  giren  by  the  Miller 
wUL 

Other  assignments  of  error  hare  not  been 
overlooked. 

The  judgment  will  be  afDrmed. 

Affirmed. 


(25  Colo.  A.  S40) 

8C0TT  ▼.  WATKINS. 

(Gourt  of  Appeals  of  Colorado.    Jan.  12,  1914. 
Rehearing  Denied  Feb.  11,  1911.) 

1.  judomeift  (i  10*)— authobitt  of  coubt— 
Plaoi. 

A  jndgment  rendered  by  the  court  in  a 
county  Other  than  that  in  which  the  trial  was 
had  was  void,  even  though  the  record  purported 
to  show  that  it  was  rendered  at  the  time  of  and 
in  the  county  of  the  triaL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  14.  14% ;   Dec.  Dig.  {  10.*] 

2.  Appbal  and  Ebbob  (S  439*)  —  Vacating 
Judgment— AUTHOBITT  of  Coubt. 

Where  a  Judgment  was  void  because  hav- 
ing been  rendered  In  a  county  other  than  that 
at  which  the  trial  was  had,  the  court  could,  at 
the  same  term,  vacate  such  void  judgment,  and 
render  a  valid  judgment,  notwithstanding  the 
fact  that  an  appeal  already  had  been  perfected 
from  the  void  judgment 

[Bid.  Note.— For  other  cases,  see  Appeal  and' 
Error.  Cent.  Dig.  {  2197;   Dec.  Dig.  1  439.*] 

3.  Tajcation  (S  e05*)— Removing  Cloud— Tax 
Deed — Defenses— Limitations. 

Mills'  Ann.  St.  i  3904,  being  tbe  short  stat- 
ute of  limitation,  is  not  available  as  a  defense 
in  an  action  to  quiet  title,  wherein  the  com- 
plaint alleges  title  and  possession  in  plaintiff, 
and  an  adverse  claim  by  defendant 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  tl  169»-169T;    Dec.  Dig.  i  806.*] 

4.  Appeal  and  Ebbob  (|  1039*)— Rkvuw— 
Habmless  Ebbob. 

Where,  in  an  action  to  <^uiet  title,  defend- 
ant pleaded  the  statute  of  limitations  of  five 
years,  and  also  set  up  paramount  title  under 
a  tax  deed,  though  tbe  court  erred  in  holding 
the  statute  of  limitations  a  bar  to  the  action,  it 
was  not  prejudicial,  since,  as  plaintiff,  after 
defendant  had  produced  a  tax  deed  good  on  its 
face,  did  not.  in  his  replication,  attack  the  va- 
lidity of  such  deed,  the  tax  deed  extinguished 
plaintiff's  title. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4076-1088;  Dec.  Dig.  S 
1009.*] 

6.  Taxation  (g  809*)  —  Pleadikob  —  Issues, 

Pboof,  and  Vabiance. 

In  an  action  to  quiet  title,  where  defendant 
set  up  title  under  a  tax  deed  good  on  its  face, 
plaintiff  could  not  in  the  absence  of  special 
pleading  attacking  the  validity  of  the  deed, 
show  a  defective  affidavit  of  publication  of  no- 
tice of  tax  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  1385.  1600-1604;  Dec  Dig.  | 
809.*] 

Appeal  from  District  Court,  Tuma  County; 
H.  P.  Burke,  Judge. 
Action  by  Lincoln  R.  Scott  against  Emma 


K.  Watklns.     Judgment  for  defendant,  and 
plaintiff  appeahs.    Affirmed. 

W.  W.  Anderson,  of  Denver  (R.  H.  Gllmore^ 
of  Denver,  of  counsel),  for  appellant:  Alleo 
dc  Webster,  of  Denver,  for  appellee. 

HURLBUT,  J.  Action  to  qniet  tiUe,  begun 
February  10,  1906,  by  appellant  as  plaintiff. 
The  record  shows  that  the  fee-simple  title 
was  in  plaintiff,  unless  extinguished .  by  the 
tax  deed  upon  which  defendant's  title  is 
founded.  A  decree  was  entered  in  favor  of 
defendant,  the  validity  of  which  la  inrolved 
In  this  appeaL 

Only  three  propositions  are  discussed  and 
relied  upon  by  appellant  in  his  brief :  First, 
as  to  the  action  of  the  court  in  rendering 
Judgment  in  chambers  in  a  county  other  than 
that  in  which  the  case  was  tried;  second,  as 
to  tbe  courfs  power  to  vacate  a  judgment 
previously  rendered  at  the  same  term,  after 
an  appeal  therefrom  has  been  perfected; 
third,  as  to  error  claimed  to  have  been  com- 
mitted by  the  court  in  denying  plaintlfTfl 
motion  to  strike  from  defendant's  answer  a 
paragraph  which  pleads  in  ^ect  the  five- 
year  statute  of  limitations  (section  8904^ 
MUls'  Annotated  Statutes). 

[1]  As  to  the  first  question,  the  record  dis- 
closes that  trial  was  had  to  the  court  October 
7, 1908,  In  Yuma  county,  the  court  taking  the 
case  under  advisement;  that  thereafter,  on 
December  7,  1908k  the  judge,  at  chambers  in 
Sterling,  Logan  county,  determined  the  is- 
sues, made  his  findings  in  favor  of  defendant, 
and  ordered  judgment  entered  thereon,  all 
of  which  purports  by  the  record  to  have  been 
done  in  open  court  in  Yuma  county  on  the 
date  last  aforesaid,  when,  as  a  fact,  the 
court  was  not  in  session.  It  also  appears 
from  the  same  record  entry  that  the  court 
was  under  tbe  Impression  that  both  parties 
to  the  action  had  agreed  that  such  findings 
and  order  for  judgment  should  be  shown  by 
the  record  to  have  been  found  and  entered 
In  open  court  at  Wray  in  the  county  of  Yuma. 
It  further  appears  from  another  entry  of 
tbe  court,  January  6,  1909,  that  the  court 
had  become  possessed  of  knowledge  that 
plaintiff  intended  to  challenge  the  validity 
of  tbe  proceedings  of  December  7th,  whereup- 
on the  court  vacated  the  findings  and  order 
of  that  date,  held  the  same  for  naught,  and 
entered  the  findings  and  judgment  upon 
which  this  appeal  is  based.  In  the  judgment 
entry  of  December  7Ui  It  also  appears  that 
plaintiff,  by  bis  attorney,  then  and  there  duly 
excepted  to  the  same,  and  prayed  an  appeal 
to  the  Supreme  Court,  which  was  granted, 
and  the  bond  fixed.  The  appeal  was  properly 
perfected. 

Plaintiff  now  contends  that,  under  antbor. 
ity  of  Scott  V.  Stutheit,  21  Colo.  App.  28,  121 
Pac.  151,  the  entry  of  December  7th  is  null 
and  void;  that,  plaintiff  having  perfected  his 
appeal    ttierefrom,    the   district   court   was 
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thereby  depilTed  of  Jnrlsdlctloii  to  further 
act  In  the  case;  and  that  the  vacating  order 
and  Judgment  of  January  6th  are  null  and 
void.  The  case  cited  supports  appellant's 
contention  on  the  point  that  the  judgment 
of  December  7th  is  null  and  void,  and,  were 
that  the  only  judgment  before  us,  we  would 
necessarily  have  to  reverse  It  Such  is  not 
the  case,  however.  We  are  considering  only 
the  Judgment  of  January  6,  1900. 

[2]  Without  passing  upon  the  question  aa 
to  the  general  power  of  a  court  to  amend, 
vacate,  or  otherwise  change  a  valid  order  or 
Judgment  previously  entered  by  It  at  the 
same  term  in  which  such  power  is  exercised, 
from  which  order  or  Judgment  an  appeal  had 
been  perfected,-  we  think  in  this  case  the 
court  did  not  err  In  entering  the  Judgment  of 
January  5th,  as  both  parties  concede  in  their 
briefs  that  the  record  entry  of  December  7th 
is  null  and  void.  It  is  also  a  fair  presump- 
tion that  the  court  must  necessarily  have 
been  of  the  same  mind,  or  It  would  not  have 
attempted  to  disturb  It.  The  entry  was  life- 
less and  harmless.  Tt  settled  no  issue,  did 
not  establish  in  defendant  any  title  to  the 
premises,  nor  did  it  affect  plaintiff's  rights 
in  any  manner.  It  could  not  support  any 
subsequent  action  of  defendant  based  there- 
on. Had  no  appeal  been  attempted  there- 
from, it  still  remained  of  no  force  or  effect 
for  any  purposa  Plaintiff  had  a  perfect 
right  to  ignore  it,  and  treat  it  as  if  it  had 
never  been  made.  We  think  the  trial  court 
was  also  warranted  in  so  considering  it  and 
vacating  it,  so  far  as  it  had  the  semblance 
of  a  Judgment,  and  was  also  warranted,  at 
any  time  during  the  term,  in  rendering  a 
valid  Judgment  or  decree  founded  upon  the 
merits  as  disclosed  at  the  trial.  Under  these 
circumstances  we  deem  this  question  pressed 
by  appellant  as  highly  technical.  He  has  had 
a  full  hearing  upon  the  merits  of  the  case, 
both  in  the  trial  court  and  on  this  appeaL 
It  must  be  remembered  that  both  the  entry 
of  December  7th  and  the  Judgment  of  Janu- 
ary 6th  were  based  upon  the  merits,  the 
findings  in  both  cases  being  in  favor  of  de- 
fendant; that  they  were  based  upon  the 
same  trial,  and  were  in  all  respects  identical, 
with  the  exception  that  no  formal  Judgment 
was  entered  on  the  findings  and  order  of  De- 
cember 7th. 

[3]  The  next  question  raised  by  appellant 
for  consideration  pertains  to  the  ruling  of 
the  court  in  denying  plaintiff's  motion  to 
strike  from  defendant's  answer  the  plea  of 
the  short  statute  of  limitations  above  men- 
tioned. This  defense  is  found  in  the  answer, 
but  is  not  paragraphed  as  a  separate  defense. 
It  Is  included  in,  and  Joined  with,  that  part 
of  the  answer  wlilch  pleads  as  a  defense 
paramount  title  to  the  land  In  dispute  ema- 
nating fruui  a  certain  recorded  tax  deed.  No 
motion  WO.S  made  to  have  the  defenses  sepa- 
rately stated.  Under  this  state  of  the  plead- 
ing the  motion  to  strike  was  made.  The  usu- 
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al  and  better  practice  would  have  been  a 
motion  on  behalf  of  plaintiff  compelling  de- 
fendant to  separately,  state  that  part  of  the 
pleading  under  discussion,  and  then  attack 
It  by  demurrer.  However,  the  trial  court 
may  have  considered  the  motion  made  as  in 
effect  a  demurrer,  and,  if  so,  it  erred  in 
overruling  the  same.  It  was  error  for  the 
court  to  treat  the  statute  of  limitations 
pleaded  as  a  good  defense  to  the  action.  The 
complaint  simply  states  a  cause  of  action  to 
quiet  title,  nothing  else.  It  allies  title  and 
possession  in  plaintiff,  that  defendant  claims 
some  interest  adverse  to  him,  which  Interest 
is  false  and  inferior  to  the  title  of  plaintiff, 
and  is  a  cloud  upon  the  same,  closing  with  a 
prayer  that  the  title  to  the  land  be  forever 
quieted  in  plaintiff.  It  has  been  repeatedly 
held,  both  by  the  Supreme  Court  and  by 
this  court,  that  this  statute  of  limitations  Is 
not  available  as  a  defense  in  an  action  of 
this  kind.  Munson  v.  Marks,  52  Colo.  553, 
124  Pac.  187 ;  Camahan  v.  Hughos,  S3  Colo. 
318,  125  Pac.  116;  Empire  K.  dc  0.  Co.  v. 
Mason,  22  Colo.  App.  612,  126  Paa  1129; 
Beaver  v.  Cook,  23  Colo.  App.  199,  128  Paa 
878;  Foage  v.  Bolllns,  135  Paa  990. 

[4, 1]  As  above  stated,  the  trial  court  fell 
into  error  in  ruling  the  statute  of  limitations 
to  be  an  available  defense  to  tlie  action ;  but 
we  are  satisfied  that  it  was  error  without 
preJudica  The  record  conclusively  shows 
that  at  the  trial  defendant  produced  in  evi- 
dence a.  tax  deed  good  on  its  face,  which  deed 
she  pleaded  as  her  title.  This  extlngulsbed 
plaintiff's  title,  unless  he  had  proven  vices 
existing  in  the  tax  deed  not  apparent  on 
Its  face ;  but  tikis  he  could  not  do  in  tlils  case, 
unless  he  had  specially  pleaded,  in  his  repll 
cation,  the  particular  matters  which  render- 
ed the  deed  voii.  This  he  did  not  do.  The 
court  excluded  certain  rebuttal  evidence  of- 
fered for  the  purpose  of  showing  a  defective 
publisher's  affidavit,  assigning  as  the  reason 
that  the  statute  of  limitations  was  a  bar  to 
the  action.  The  evidence  was  properly  ex- 
cluded, not,  however,  for  the  reasons  given 
by  the  court,  but  upon  objection  duly  made 
that  it  was  not  within  the  issues.  As  we  read 
the  record,  the  obvious  grounds  warranting 
the  Judgment  for  defendant  were  that  the 
court  found  the  tax  deed  good  on  its  face, 
and,  there  being  no  allegations  in  plaintiff's 
pleadings  challenging  the  validity  of  the  tax 
deed  for  reasons  other  than  those  appearing 
on  its  face,  such  as  the  failure  of  the  reve- 
nue officers  to  comply  with  the  statute  in 
their  official  acts  culminating  in  the  deed,  evi- 
dence tending  to  show  such  faUure  on  the 
part  of  the  revenue  officers  was  inadmissible. 
It  is  the  settled  law  in  this  state,  as  declared  - 
by  our  Supreme  Court,  that,  if  a  tax  deed  is 
good  on  its  face,  objections  aliunde  will  not 
be  heard  or  cousidered,  nor  evidence  in  sup- 
port thereof  admitted,  unless  the  party  so 
objecting  has  alleged  and  pointed  out  in  his 
I  pleadings  the  facts  or  proceedings  which  he 
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claims  render  tbe  deed  void.  Webber  y.  Wan- 
nemaker,  39  Colo.  425,  89  Pac.  780. 

It  may  be  observed  that  no  question  of 
amendmrat  of  pleadings  la  raised  on  tills  ap- 
peal, as  was  done  in  tlie  Wannemaker  Case. 
Id  tbe  latter  defendant  asked  leave  at  tbe 
trial  to  amend  bis  pleadings,  wtiic^  was  re- 
fused. In  tbe  instant  case  appellant  did  not 
ask  to  amend  bis  replication,  nor  has  he  on 
this  appeal  suggested  in  any  way  that  be  was 
deprived  of  an  opportunity  to  ask  for  such 
amendment  by  anything  said  or  done  by  the 
trial  court 

Appellant  further  contends  that  tbe  plead- 
ings formed  an  Issue  In  the  cause  as  to  wheth- 
er or  act  there  had  been  such  an  advertise- 
ment of  the  tax  sale,  and  publication  of  the 
list,  and  notice  thereof,  as  the  law  required ; 
but  we  do  not  so  find.  In  tbe  absence  of  such 
Issue,  defendant's  tax  deed  received  in  evi- 
dence at  the  trial,  being  good  on  Its  face,  was 
prima  facie  proof  that  the  property  In  ques- 
tion was  advertised  for  sale  in  the  manner 
and  for  the  length  of  time  required  by  law. 
Section  730,  Revised  Statutes  1908. 

We  have  noticed  all  the  points  mentioned 
and  discussed  by  appellant  in  bis  briefs,  and 
discover  no  reason  why  the  Judgment  should 
not  be  affirmed. 

Judgment  affirmed. 

MORGAN,  J.  (specially  concnrring).  I  con- 
cur In  tbe  result  of  tbe  majority  opinion,  be- 
■canse  no  Injustice  Is  done  thereby,  as  the 
original  plaintiff  permitted  his  land  to  be 
sold  for  taxes  in  1894,  and  for  12  years  there- 
after took  no  action  to  recover  It,  and  even 
then  sold  the  title  with  the  suit  to  the  sub- 
stituted plaintiff ;  and,  furthermore,  the  only 
4efect  in  the  tax  deed  was  a  defective  pub- 
Usher'a  affidavit  which  might  have  been 
amended.  Section  78,  Mills'  Ann.  Code,  pro- 
vides that  no  Judgment  shall  be  reversed  or 
affected  because  of  a  defect  or  error  In  tbe 
pleadings  not  affeeting  the  substantial  rights 
«f  the  parties.   ■ 

I  think  the  foregoing  reasons  should  be 
given  for  the  affirmance  instead  of  those  up- 
on which  the  majority  opinion  is  based.  That 
opinion  establishes  a  precedent  that  may  be 
used  some  time  to  take  a  man's  land  away 
from  him,  who  has  a  good  title  thereto,  and 
to  give  it  to  another  who  has  no  title,  mere- 
ly upon  a  question  of  pleading.  The  majori- 
ty opinion  closes  a  door  against  Ju.dlclal  dis- 
cretion that  ought  to  be  left  open.  Xhe  opin- 
ion discloses  that  the  plaintiff  has  title  In 
fee  simple  but  for  defendant's  tax  deed, 
which  is  void  because  of  the  defective  pub- 
Usher's  affidavit,  and  gives  the  land  to  the 
4lefendant;  and  I  think  the  opinion  should 
diaclose  that,  not  withstanding  the  apparent 
injustice,  no  substantial  wrong  lias  been  done, 
because  the  tax  deed  could  be  made  good  by 
amending  the  publisher's  affidavit  As  the 
opinion  Is  written.  It  not  only  holds  that  a 


plaifltur  in  an  action  to  quiet  title  cannot 
prove  any  defect  In  a  defendant's  tax  deed, 
pleaded  in  the  answer,  unless  such  defect  is 
specially  pleaded  in  the  replication,  but  takes 
the  position  that  no  amendment  will  be  per- 
mitted, unless  leave  Is  asked  in  tbe  lower 
cpurt  and  error  specifically  assigned  upon 
the  denial  thereof,  even  though,  as  in  this 
case,  the  lower  court  never  excluded  the  proot 
of  such  defect  for  the  reason  that  It  was  not 
specially  pleaded,  but  for  another  and  er- 
roneous reason.  The  lower  court  took  under 
advisement  tbe  objection  to  the  evidence  of 
tbe  defective  affidavit  together  with  the  mo- 
tion to  strike  the  plea  of  the  statute  of  lim- 
itations, and  did  not  rule  upon  the  same  on- 
tli  the  final  Judgment  was  entered,  and  then 
erroneously  held  that  tbe  plea  of  the  stat- 
ute was  good,  and  stated  in  the  flnrtinga, 
"Defendant's  objection  to  the  evidence  of- 
fered Is  therefore  now  necetsarily  tuttain- 
ed."  This  excluded  any  amendment  because 
It  would  be  of  no  avail,  and  a  request  to 
amend  would  hate  been  useless,  and  would 
not  have  called  the  court's  attention  to  any- 
thing that  would  have  enabled  It  to  correct 
its  error.  Objection  was  duly  made  and  ex- 
ception allowed  to  the  findings  of  the  court 
in  excluding  the  evidence,  and  In  holding  the 
plea  of  the  statute  to  be  good,  and  error 
was  duly  assigned  thereupon,  and  thus  the 
error  of  the  lower  court  ia  clearly  before  this 
court  for  its  consideration.  Every  tedinlcal 
rule  of  pleading  or  practice  so  established  is 
a  barrier  erected  that  Impedes  the  progress 
and  binders  the  administration  of  Justice, 
and  ofttimes  taxes  the  ingenuity  of  a  Just 
Judge  to  Its  limits  to  leave  such  rules  undis- 
turbed, and  at  tbe  same  time  find  an  open- 
ing through  which  Justice  may  enter  and  be 
administered,  and  tbe  affirmance  or  reversal 
of  a  case  based  thereupon  serves  as  an  en- 
couragement thereof. 


(S  Colo.  A.  3<M) 
DENVER  PRESSED  BRICK  CO.  T.  LB 

FEVRa 

(Court  of  Appeals  of  (Colorado.    Dee.  8,  1913. 
Rehearing  Denied  Feb.  11,  1014.) 

1.  Specifio  Pebfosiianck  (i  32*)— BmoBCEA- 

BILITT. 

An  oSer  to  give  a  brick  company  the  dirt 
on  certain  land,  coupled  with  an  acceptance  by 
the  brick  company  which  was  to  remove  the 
SOU,  does  not  constitute  an  enforceable  contract, 
for,  as  tbe  company  could  not  enforce  the  gift, 
the  donor  cannot  require  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  88-99;  Dec.  Dig.  I 
82.*] 

2.  Specific  Pbbfobuaitcx  ({  82*>— BiiroBCK- 
ABiurr. 

Where  the  owner  of  land  offered  to  give  a 
brick  company  part  of  tbe  soil  if  the  company 
would  remove  it,  that  the  company  removed 
part  of  the  soil  and  moved  the  top  of  tbe  aoil 
at  the  request  of  the  owner  will  not  oreate  an 
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enforceable  contract ;  ancb  removal  not  amount- 
ing to  a  consideration. 

[E>J.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §S  88-08 ;  Dec  Dig.  i 
32.  •] 

3.  Damaoks  (f  1S8*)— Actions  roa.  Bbbaoh— 

Damages  Recovbbable. 

In  an  action  for  breach  of  a  contract  to 
accept  a  gift  of  soil,  the  defendant  brick  com- 
pany cannot  be  amerced  in  damages  for  the  neg- 
ligent removal  of  part  of  the  soil,  where  the 
only  claim  made  by  plaintiff  was  for  the  fail- 
ure to  remove  the  soil. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §8  428^38,  440-444,  447,  448-163 ; 
Dec.  Dig.  I  158.*] 

Cunningham,  P.  J.,  dissenting. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;    Greeley  W.  WWtford,  Judge. 

Action  by  Eva  J.  Le  Fevre  against  the 
Denver  Pressed  Brick  Company,  a  corpora- 
tion. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed,  with  directions  to 
dismisa 

McKnight  &  Henry  and  M.  H.  Farrlngton, 
all  of  Denver,  for  appellant  Franlc  T.  John- 
son and  Edward  Bing,  both  of  Denver  (Owen 
hi.  Le  Fevre,  of  Denver,  of  counsel),  for  ap- 
pellee. 

MORGAN,  J.  On  petition  for  rehearing, 
the  original  opinion  is  modified,  and  rehear- 
ing denied. 

The  appellee  had  judgment  for  $824.10  in 
the  Denver  district  court  on  her  complaint, 
filed  October  20,  1910,  for  damages  for 
breach  of  a  contract  Appellant  assigns  er- 
ror that  no  contract  was  made  or  proved, 
and  that  there  was  no  consideration. 

The  complaint  states  that  a  contract  was 
3ntered  into  for  a  good  and  sufficient  con- 
sideration between  the  plaintiff  and  the  de- 
fendant, whereby  the  latter  agreed  to  remove 
the  top  soil,  from  certain  lots  belonging  to 
the  plaintiff,  to  the  depth  of  about  5%  feet; 
that  defendant  removed  part  of  it  and  refus- 
ed to  remove  the  balance.  Damage  is  claim- 
ed for  the  breach. 

The  evidence  of  the  plaintiff  does  not  sup- 
port the  allegations  of  her  complaint.  Her 
husband  testified  that  be  called  up  the  de- 
fendant brick  company  by  telephone,  and 
talked  with  the  superintendent,  and,  after 
telling  him  what  he  wanted  done,  made  an 
appointment  to  meet  him  at  the  company's 
yards,  the  superintendent  saying  that  in  the 
meantime  be  would  look  at  the  lots  from 
which  the  plaintiff  wanted  the  soli  removed ; 
that  they  met,  pursuant  to  the  appointment, 
and  Walked  over  to  the  lots,  at  which  place 
they  discussed  the  manner  in  which  the  soil 
should  be  removed,  and  where  the  work 
fiihould  begin;  that  he  told  the  superintend- 
ent what  he  wanted  done,  and  explained  how 
he  wanted  to  build  on  the  lots,  by  removing 
all  the  dirt  and  facing  his  buildings  toward 
the  north,  and  thus  gain  greater  frontage; 
that  he  thought  the  defendant's  teams  were 

'         : ^j u^ 


at  work  at  that  time,  removing  the  soli ;  that 
the  superintendent  said  at  that  time  that  he 
would  remove  it,  and  afterwards  did  remove 
a  portion  but  not  all  of  it;  that  he  asked 
the  superintendent  some  time  thereafter,  and 
after  work  had  been  saspended,  when  he  in- 
tended to  finish  it,  and  that  the  superin- 
tendent replied  that  he  would  do  so  as  soon 
as  the  spring  season  opened.  He  further  tes- 
tified that  he  went  to  Europe  soon  after  that 
and,  while  in  Paris,  received  a  letter  from 
the  brick  company,  stating  that  it  found  the 
dirt  did  not  make  good  brick  and  that  it 
would  not  remove  the  balance  of  it  Stripped 
of  all  Immaterial  matter,  the  foregoing  is  all 
of  the  plaintiff's  evidence  except  some  testi- 
mony as  to  what  it  would  cost  to  remove  the 
balance  of  the  dirt 

The  defendant  by  its  answer  denied  the 
contract  alleged,  and  the  consideration,  and 
stated  that  the  plaintiff  offered  to  give  the 
soil  to  it,  and  that  to  said  offer  it  answered 
that  it  would  take  it  and  not  charge  the 
plaintiff  anything  for  removing  it,  if  it  could 
be  proved  suitable  for  the  manufacture  of 
faced  brick ;  that  it  did  not  prove  suitable ; 
and  denied  the  damage  alleged. 

[11  The  defendant  offered  no  testimony  as 
to  the  alleged  contract  nor  to  prove  that  the 
acceptance  was  conditional,  but  only  that  it 
tested  the  soil  and  found  the  brick  made  from 
it  were  fuU  of  white  specks,  not  first  class, 
and  were  salable  for  a  less  price  on  the 
open  market  than  its  own  brick;  and,  as 
plaintiff  denied  in  her  r^licatlon  that  the  ac- 
ceptance was  conditional,  that  matter  will 
not  be  considered. 

From  all  the  evidence  and  the  admissions 
in  the  answer,  it  is  impossible  to  Infer  any- 
thing more  than  this:  That  there  was  an  of- 
fer of  the  plaintiff  to  give  the  soil  to  the  de- 
fendant and  an  acceptance  thereof,  coupled 
with  a  statement  by  the  defendant  that  it 
would  remove  It,  and  the  removal  of  a  por- 
tion of  it  This  does  not  constitute  a  con- 
tract enforceable  at  law  or  in  equity,  or  up- 
on which  an  action  for  damages  for  a  breach 
thereof  will  He.  There  is  a  motive  on  plain- 
tiff's part  to  have  the  soil  removed  without 
cost,  and  a  willingness  on  defendant's  part 
to  take  the  dirt  off  without  charge,  but  an 
utter  lack  of  an  intention  to  make  a  binding 
legal  contract  In  the  absence  of  any  proof 
of  an  understanding  that  the  value  of  the 
soli,  or  the  soil  itself,  was  offered,  considered, 
and  accepted,  as  a  consideration  for  defend- 
ant's promise  to  remove  it,  the  offer  and  ac- 
ceptance were  gratuitous.  Bouvler's  Law 
Dictionary,  p.  426.  The  evidence  does  not 
even  disclose  that  the  plaintiff  offered  to  give 
the  soil  to  the  defendant,  if  it  would  remove 
It  (that'  is,  as  a  consideration  for  so  doing), 
nbr  that  defendant  promised  to  remove  the 
soil  and  accept  the  same  as  payment  for  so 
doing;  and  what  the  effect  of  such  testimony 
might  have  been  it  is  not  necessary  to  de- 
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termlne.  It  follows  that  no  gennlne  legal 
mutuality  of  obligation  or  engagement  was 
proved  to  support  the  allegations  of  the  com- 
plaint; and  there  was  no  consideration,  in 
law,  for  the  promise  upon  which  the  breach 
Is  predicated. 

The  evidence  of  the  alleged  contract  may  be 
stated  as  In  Anson  on  the  Law  of  Contracts 
(11th  Bng.  Ed.)  p.  112 :  "A.  offers  to  do  X.  a 
service  without  reward ;  the  offer  is  accept- 
ed; no  action  would  lie  if  the  service  were 
not  performed,  because  there  was  no  consid- 
eration for  the  promise  of  A." 

Parsons,  also,  says,  In  volume  1,  p.  486  (9th 
Ed.):  "If  one  promises  to  teach  a  certain 
trade,  this  Is  a  consideration  for- a  promise 
to  remain  with  the  party  a  certain  length  of 
time  to  learn,  and  serve  him  during  that 
time;'  but,  without  such  promise  to  teach, 
the  promise  to  remain  and  serve,  though  it  be 
made  In  expectation  of  instruction,  is  void. 
The  reason  of  this  Is  that  a  promise  is  not 
a  good  consideration  for  a  promise  unless 
there  is  an  absolute  mutuality  of  engagement, 
so  that  each  party  has  the  right  at  once  to 
hold  the  other  to  a  positive  agreement" 

This  disposes,  also,  of  appellee's  conten- 
tion of  a  promise  for  a  promise,  as  the  con- 
sideration. 

"A  promise  to  make  a  gift  lacks  considera- 
tion and  is  unenforceable."  9  Cya  318.  As 
defendant  could  not  enforce  the  g;ift  of  the 
soil  from  the  plaintiff,  she  could  not  enforce 
defendant's  promise  to  remove  it. 

In  Smith  and  Smith's  Ca<*e  (K.  B.)  3  Leon- 
ard, 88  (decided  in  1583),  Keener's  Cases  on 
Contracts,  vol.  1,  pp.  338,  339,  Lambert 
Smith,  executor  of  Thomas  Smith,  deceased, 
sued  John  Smith  on  a  promise  John  made  to 
Thomas  to  "procure  the  assurance  of  certain 
customary  lands"  to  one  of  testator's  chil- 
dren "in  conslderatton  that  the  testator 
would  commit  the  education  of  his  children 
and  the  disposition  of  his  goods  after  his 
death  during  the  minority  of  his  children, 
for  the  education  of  his  children  to  him" 
(John),  and  Wray,  O.  J.,  said:  "Here  Is  not 
any  benefit  to  the  defendant  that  should  be  a 
consideration  in  law  to  induce  him  to  make 
this  promise,  for  the  consideration  is  no  other 
but  to  have  the  disposition  of  the  goods  of 
the  testator  pro  educatione  llberorum." 

The  theory  of  the  appellee  that  the  damage 
arising  from  the  breach  is  a  sufficient  consid- 
eration for  the  contract  is  wholly  untenable. 
If  such  loss  or  damage  was  sufficient  to  con- 
stitute a  consideration,  then  a  mere  naked 
promise  on  the  part  of  A.  to  pay  B.  a  sum  of 
money  and  an  acceptance  of  such  a  promise 
on  the  part  of  B.  and  a  subsequent  failure 
and  refusal  of  A.  to  comply  with  the  promise 
would  be  a  valid  contract  enforceable  at  law, 
because  B.  was  damaged  and  suffered  a  loss 
by  A.'8  failure  to  pay  the  sum  of  money  prom- 
ised. A  promise,  even  of  a  thing  of  value, 
which  can  be  enforced,  must  be  made  in  con- 
sideration of  a  like  promise.     Quthell  t. 


Sdimidt,  8  Colo.  App.  n,  44  Pac.  853;  Stttoi 
T.  McClellan,  6  Colo.  89. 

[2]  Neither  can  any  of  the  following  be 
accepted  as  a  consideration,  as  contended  by 
appellee : 

The  failure  of  defendant  to  keep  its  prom- 
ise and  to  remove  all  of  the  soil  was  not  a 
loss  or  detriment  to  the  promisee,  that  en- 
tered into  the  contract,  as  a  consideration, 
but  only  arose  from  the  failure  to  perform. 
Of  course  a  nominal  loss  at  least  is  prasomed 
to  arise  upon  the  breach  of  any  contract, 
but  this  does  not  arise  until  the  breach  oc- 
curs, and  the  breach  cannot  occur  until  after 
the  contract  is  made;  hence  it  cannot  be 
looked  upon  as  a  reason  or  consideration  for 
the  contract 

"It  makes  no  difference  that  one  to  whom 
a  naked  promise  was  made  has  suffered 
through  relying  or  acting  upon  it  The  detri- 
ment to  the  promisee  which  suffices  as  a  con- 
sideration for  a  contract  must  be  a  detriment 
to  one  entering  into  the  contract  not  from  the 
breach  of  it"  9  Cyc.  316;  Rldgway  v.  Grace 
et  a].,  2  Misc.  Rep.  293,  21  N.  Y.  Snpp.  934. 

In  Casserlelgh  v.  Wood,  119  Fed.  308,  311, 
66  C.  C.  A.  212,  216,  the  court  said:  "Whether 
a  contract  rests  upon  a  valuable  considera- 
tion or  otherwise  must  be  determined  by  con- 
ditions that  exist  when  It  is  made." 

Defendant's  refusal  to  remove  the  soli 
must  not  be  confounded  with  the  agreement 
itself:  "An  expectation  of  results  often  leads 
to  the  formation  of  a  contract  bat  neither 
the  expectation  nor  the  result  Is  the  cause  or 
meritorious  occasion  requiring  a  mutual  rec- 
ompense In  fact  or  in  law.'  •  •  •  Noth- 
ing is  a  consideration  that  is  not  regarded  as 
such  by  both  parties."  Philpot  r.  Gruninger, 
14  Wall.  575,  20  L.  Ed.  743 ;  1  Keener's  Cases 
on  Contracts,  319,  323. 

It  Is  true  that  however  infinitesimal  a 
thing  may  be,  or  may  afterwards  prove  to  be, 
that  is  offered  and  accepted  as  a  considera- 
tion for  a  contract  it  may  be  sufficient  If  it 
be  offered  and  accepted  as  a  consideration, 
and  not  as  a  gift,  or  under  a  state  of  tacts 
that  discloses  a  gratuitous  undertaking. 

It  cannot  be  said  that  the  removal  by  the 
plaintiff  of  the  rich,  loose  soU,  from  the  top 
of  that  defendant  was  to  take,  was  a  consid- 
eration for  the  contract  because  this  waa 
done  at  plalntiflTs  Instance,  for  the  reason 
that  she  wanted  to  use  it  and  not  at  defend- 
ant's request  was  not  spoken  of  at  the  time 
of  the  original  arrangement  and  would  not 
convert  a  gratuitous  undertaking  into  a  legal 
contract  Nor  can  it  be  maintained  that 
plaintiff's  permission  for  defendant  to  have 
the  right  to  enter  upon  the  premises  and  re- 
move the  soil,  and  the  surrender  of  posses- 
sion for  such  a  purpose,  was  a  consideration, 
because  this  was  merely  incidental  to,  and  In 
harmony  with,  the  gratuitous  arrangement, 
and  would  not  be  a  real  consideration  If  the 
contract  had  been  other  than  gratuitous.  a« 
this  would  not  be  a  thing  contracted  tor  nor 
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Is  the  minds  of  the  parties  as  a  consideration 
fflien  the  arrangement  was  made.  Sterne  t. 
Bank  of  Vlncennes  et  al.,  79  Ind.  649.  * 

[1]  Neither  conld  plaintiff  claim  damage 
for  the  manner  In  which  defendant  removed 
part  of  the  soil,  nor  for  the  condition  in 
which  the  lots  were  left,  because  her  husband 
testified  that  be  acted  as  her  sole  agent  in 
the  entire  transaction,  and  that  no  claim  was 
made  for  anything  except  the  failure  to  re- 
nore  the  balance  of  the  soil.  It  Is  true  that, 
if  defendant  so  negligently  performed  its  gra- 
tsltons  undertaking  as  to  cause  damage  to 
the  plaintiff,  she  might  recover,  but  her  hus- 
band's testimony  wholly  eliminated  this  prop- 
oeltioD.  "A  gratuitous  promise  or  undertak- 
ing may  indeed  form  the  subject  of  a  moral 
ohUgatlon,  and  may  be  binding  in  honor,  but 
It  does  not  create  a  legal  responsibility.'* 

The  motion  for  a  nonsuit  or  for  a  directed 
Terdict,  interposed  by  the  defendant,  should 
have  been  sustained;  and  therefore  the  Judg- 
ment is  reversed,  with  directtons  to  dismiss 
tbegnlt. 

CDNNINGHAM,  P.  J.,  dissents. 


a  Colo.  A.  »t8) 

COLORADO  &  8.  HI.  CO.  ▼.  JBNB3NS. 

(Court  of  Appeals  of  Colorado.    Jan.  12,  1914. 

Rehearing  Denied  Feb.  11,  1914.) 

I  Oakaqes   ({   132*)— Pebsohal  IMjubies— 

Excessive  Damaoib. 

Plaintiff,  when  injured,  was  about  46  years 
of  age,  actively  engaged  in  business,  and  waa 
nanager  of  a  hardware  company  which  paid 
liim  a  salary  of  $125  a  month.  He  paid  one 
physician  $100  for  services  made  neceesary  by 
bis  injuries,  and  had  not  been  able  to  do  any- 
thing aince  he  was  injured.  The  medl(»l  evi- 
dence was  that  bis  injuries  were  more  or  less 
lerioos;  one  physician  having  testified  that  the 
oovement  of  plaintiff's  shonMer  was  much  lim- 
ited by  the  injury,  and  was  painful  when  press- 
ed, and  that  there  was  a  friction  in  the  joint 
which  would  be  permanent,  plaintiff's  mnscles 
baring  been  torn  from  the  bone.  Held,  that  it 
could  not  be  said  that  a  verdict  for  plaintiff  for 
11.000  was  excessive. 

[Ed.  Note.— For  other  cases,   see  Damages, 
Cent  Dig.  fi  372-585,  396;   Dec  Dig.  {  132.*1 

2.  New  Tbial  (g  162*)— CONDmoNS  ow  Rk- 

FU8INQ — ReDCCTION. 

If  the  court  did  not  find  that  the  Jury,  in 
rendering  a  verdict  for  $6,100  in  a  penonid  in- 
jury action,  was  actuated  by  passion  or  prej- 
udice, but  merely  found  that  the  verdict  waa 
excessive,  it  was  not  error  to  require  plaintiff 
to  enter  a  remittitur  for  $1,100  or  submit  to  a 
sew  triaL 

(Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  324-329;   Dea  Dig.  i  162.*] 

3.  New  TkiAi.  (|  76*)— Gbodhds— Excessive 
Verdict. 

A  verdict  in  a  personal  injury  action  may 
not  be  set  aside  merely  because  it  is  excessive, 
',EA.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ff  153-166;   Dec  Dig.  |  76.*] 

4.  Afpcai.  and  Brbob  (I  301*)— Objection— 
PBKSBirrATi05  Below  — MonoH  fob  New 
Tbiad—Nbcessitt. 

In  order  to  raise  the  question  on  appeal, 
wfendant's  counsel  in   a   persona]  injury   ac- 


tion should  have  clearly  objected  in  due  time 
that  the  verdict  was  the  result  of  passion  and 
prejudice  and  submitted  to  the  trial  Judge,  be- 
fore the  entry  of  judgment,  the  anthoritieB  up- 
on which  the  contention  was  based. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f|  1743,  1763-1755;  Dec  Dig. 
i  301.*1 

6.  APPKAi.  AND  Ebbob  d  740*)— AsnomocNTB 

OF  Ebbob. 

Each  assignment  of  error  must  be  a  sep- 
arate assignment  of  error,  and  an  assignment 
that  "the  Judgment  and  verdict  are  against  the 
law,  the  evidence  it  insufficient  to  support 'the 
verdict  the  judgment  Is  contrary  to  the  law 
and  evidence,    is  improper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3028;  Dec  Dig.  {  740.*] 

6.  Appeai,  and  E^bob   (I  221*)— Pbesenta- 
HON  Below. 

Where  defendant  did  not,  at  the  time  judg- 
ment was  rendered,  raise  the  objection  that  the 
verdict  was  the  result  of  passion  and  prejudice, 
and  did  not  raise  the  question  in  its  motion 
for  new  trial,  or  by  assignments  of  error  in 
the  Supreme  Court,  or  refer  to  the  question  in 
its  opening  brief  in  the  Supreme  Court,  it 
cannot  assert  that  objection  as  a  ground  for 
revhraal. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  1363-1360,  130),  1361- 
1363,  1365-1367;    Dec  Dig.  |  221.*] 

7.  Cabbiebs   (I  314*)— Pabbsnoebs— AiXKGA- 
noNS  OF  Complaint— Nkoligencb. 

Allegations  of  the  complaint,  in  a  passen- 
ger's action  for  personal  injuries,  that  defend- 
ant so  negligently  and  unsklllfully  managed  the 
train,  and  so  negligently  and  carelessly  permit- 
ted its  roadbed  and  track  to  be  out  of  repair 
and  defective  that  by  reason  of  all  said  acts  of 
negligence,  and  bv  reason  of  the  defective  con- 
dition of  the  track,  plaintHTs  car  was  overturn- 
ed, sufficiently  alleged  negligence  both  general- 
ly and  spec>ficall3[,  so  that  proof  of  general 
negligence  was  sufficient  to  aiake  the  res  ipsa 
loquitur  doctrine  applicable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  1260.  1270,  1278,  1274,  1276- 
1280;    Dec  Dig.  {  814.*] 

8.  Pleading  ({  368*)— Allegations  or  Com- 
plaint —  Genebal  and  SPKcnro  Nkoli- 

GENCK. 

It  is  not  necessary  that  general  negligence 
and  specific  acts  of  negligence  be  pleaded  in 
separate  counts,  in  absence  of  a  motion  requir- 
ing them  to  be  separated. 

[E>d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ii  1178,  1194-1198;  Dec  Dig.  i 
36a*l 

9.  Damages  ({  159*)— Evidence. 

Where  the  complaint,  in  a  railroad  passen- 
ger's action  for  personal  injuries,  alleged  that 
plaintiff,  when  injnred,  was  engaged  In  mer- 
chandising, ranching,  etc,  plaintiff  could  tes- 
tify that  when  injured,  he  was  receiving  a  cer- 
tain monthly  salary  as  manager  of  a  hard- 
ware company,  in  which  he  was  a  stockholder, 
and  had  received  such  salary  for  18  or  19 
years:  such  evidence  as  to  his  earnings  in  the 
past  tending  to  show  his  general  earning  ca- 
pacity. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Ceat  Dig.  If  429-438,  440-444.  4#7,  449-463 ; 
Dec.  Dig.  t  150.*] 

Appeal  from  District  Conrt,  Ollpin  Ooon- 
ty;    Charles  McCall,  Judge. 

Action  by  John  C.  Jenkins  against  the  Colo- 
rado &  Southern  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 


tfze^'^l^t^Ogle 


•For  otltar  csms  as*  same  tople  and  aaetloa  NUUBBR  ta  Dw.  Die  A  Am.  Dig.  Kay-No.  8«las 


438 


188  PACIFIC  BBPOBXBB 


(Colo. 


Bl  B.  Whltted,  H.  A.  Hicks,  and  Robert 
H.  Wlddlcombe,  all  of  Denver,  for  appellant 
James  M.  Seright,  of  Central  City,  and  J. 
McD.  Llvesay,  of  Denver,  for  appellee. 

CUNNINGHAM,  P.  J.  Appellee,  Jenkins, 
brought  his  action  in  the  district  court  for 
damages  growing  out  of  injuries  sustained  by 
blm  while  a  passenger  on  defendant's  road. 
Said  injuries  were  the  result  of  the  over- 
turning of  one  of  defendant's  passenger 
coaches  in  wliicb  plaintiff* was  riding.  The 
Jury  returned  a  verdict  in  the  sum  of  $5,100 
in  favor  of  appellee.  Appellant,  in  due  time, 
filed  its  motion  for  a  new  trial,  and,  after 
the  same  had  been  argued,  the  trial  court 
entered  an  alternative  order  requiring  appel- 
lee to  remit  $1,100  of  the  verdict  within 
40  days,  or  submit  to  the  granting  of  ap- 
pellant's motion  for  a  new  trial.  Wltliin  the 
time  appellee  elected  to  remit  the  $1,100, 
and  Judgment  was  accordingly  entered  in 
ids  favor  for  $4,000. 

1.  Counsel  for  appellaht  in  their  briefs  and 
on  oral  argument  strenuously  Insist  that  ap- 
pellee's injuries  were  trivial,  and  in  their 
reply  brief,  as  well  as  on  oral  argument,  it 
is  urged  that  the  Judgment  is  excessive. 
Jenkins,  at  the  time  of  his  injury,  was  about 
46  years  of  age,  actively  engaged  in  various 
lines  of  business,  among  which  was  that  of 
manager  of  a  hardware  company,  which  paid 
him  for  such  services  $125  per  month.  The 
evidence  discloses  that  he  paid  one  doctor 
$100  for  bis  services,  made  necessary  by  the 
railroad  accident  out  of  which  this  case 
arises.  Appellee  testified,  among  other  things, 
that  he  had  not  been  able  to  do  anything 
In  and  about  the  management  of  the  bard- 
ware  store  since  his  injury,  and  that  "I 
have  not  been  worth  anything  since;  I  have 
not  earned  my  grub  since,"  while  the  testi- 
mony of  two  physicians  called  on  behalf  of 
appellee  tends  to  show  that  his  Injuries  were 
serious  and  of  a  more  or  less  permanent 
character.  One  physician  testified  that  short- 
ly before  the  trial  he  had  examined  appellee 
and  found  that  the  movement  of  his  arm  or 
shoulder  was  very  much  limited,  and  that, 
when  pressed,  a  good  deal  of  pain  resulted 
therefrom;  that  a  distinct  crepitus  or  fric- 
tion in  the  Joint  was  dlscernable,  and  gave 
it  as  his  opinion  that  this  condition  of  ap- 
pellee's shoulder  was  chronic,  and  that  there 
was  no  likelihood  of  there  being  any  change. 
This  witness  gave  It  as  his  opinion  that  cer- 
tain Of  appellee's  muscles  had  been,  by  the 
accident,  torn  from  the  bone.  At  the  time 
of  the  trial,  plaintiff  submitted  to  an  exami- 
nation by  the  Jury  and  by  doctors  appointed 
by  the  court  •  The  defoidant  offered  no  evi- 
dence whatever  on  the  trial. 

[1]  Under  this  state  of  the  record,  we  can- 
not say  that  the  Judgment  appealed  from 
was  excessive. 

[2]  2.  It  is  vigorously  urged  on  behalf  of 
appellant  that  the  trial  court  committed  re- 


versible error  in  requiring  the  plaintiff 
to  enter  a  remittitur  for  $1,100  or  submit  to 
the  granting  of  a  motion  for  a  new  triaL 
This  contention  is  based  largely  upon  the 
decision  of  our  Supreme  Court  In  Tunnel  JI. 
Co.  V.  Cooper,  60  Colo.  390,  115  Pac.  001.  39 
L.  R.  A.  (N.  S.)  1064,  Ann.  Cas.  1912C,  504, 
and  the  earlier  case  of  Davis  Iron  Wks.  Co. 
V.  White,  31  Colo.  82,  71  Paa  384.  In  the 
Davis  Case,  the  plaintiff  had  Judgment  for 
$30,000,  and  the  trial  court  required  bim 
to  remit  $15,000,  or  one-half,  while  in  the 
Tunnel  Mining  Company  Case  the  plaintiff 
had  Judgment  for  $38,750,  and  was  requQ-ed 
to  remit  $28,750,  more  than  two-thirds  of  the 
verdict  We  shall  not  prolong  this  opinion 
by  quoting  at  any  length  from  either  the 
Davis  Iron  Works  or  the  Tunnel  Mining  Com- 
pany Cases;  both  are  accessible  to  the  pro- 
fession. It  must  be  apparent  to  every  one 
that  the  size  of  the  verdicts  rendered  in 
those  cases,  the  amount  which  the  trial 
courts  required  the  plaintiff  in  each  case  to 
remit  and  the  specific  findings  on  the  part 
of  the  Supreme  Court  that  there  was  passion 
and  prejudice  clearly  manifest  in  each  of 
said  cases,  are  sufficient  in  themselves  to 
distinguish  those  cases  from  the  case  at  bar. 
In  the  Davis  Iron  Works  Case,  supra,  Mx. 
Justice  Campbell  (31  Colo.  83,  71  Paa  385) 
says:  ''It  conclusively  appears  from  the  rec- 
ord that  the  district  court  In  passing  upon 
the  motion  for  a  new  trial,  held  that  the  ver- 
dict was  excessive,  and  that  'it  was  given 
under  the  influence  of  prejudice  or  passion 
of  the  Jury,  in  which  we  concur."  While  in 
Tunnel  M.  Co.,  supra,  Mr.  Justice  Bailey  (50 
Colo.  401,  115  Pac.  005,  39  L.  R.  A.  [N.  S.] 
1064,  Ann.  Cas.  1912C,  004)  says:  "Upon  a 
full  consideration  of  the  entire  record,  with 
all  inferences  legitimately  to  be  drawn  there- 
from, we  reach  the  irresistible  conclusion 
that  when  viewed  In  the  light  of  the  facta 
and  circumstances  disclosed  by  the  evidence. 
a  verdict  of  such  unusual  proportions  must 
have  been  the  result  of  the  passion  or  prej- 
udice, or  of  a  total  misconception  by  the 
Jury  of  its  duties  and  obligations  under  the 
law."  And  again  (50  Colo,  on  page  396,  115 
Pac.  003,  39  L.  R.  A.  [N.  S.]  1064,  Ann.  Cas. 
1912C,  504):  "It  was  found  that  the  verdict 
was  excessive,  and  a  remittitur  of  nearly 
three-fourths  of  it  was  required.  Such  find- 
ing, although  the  Judge  may"  not  have  been 
able  to  say  "that  the  verdict  was  rendered 
as  a  result  of  such  passion  or  prejudice,  was, 
as  a  matter  of  law,  a  finding  to  that  effect, 
and  the  verdict  must  be  so  treated." 

In  the  instant  case  there  was  no  finding 
on  the  part  of  the  trial  court  that  the  ver-- 
diet  was  the  result  of  passion  or  prejudice, 
and  It  may  well  be  that  the  trial  court  in 
ordering  a  remittitur  of  $1,100  from  a  ver- 
dict of  $5,100,  was  moved  solely  by  a  belief 
that  the  verdict  was  simply  exce^ve. 

[3]  The  authorities  are  believed  to  be  prac- 
tically unanimous  that  a  verdict  may  not  be 
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set  asifle  simply,  becttnae  £he  some  is'exces'-. 
slve,  especially  in  states. having  Code  prorl- 
sloDs  similar  to  our  owni    /.    - 

In  Tnnnel  Mining  Cd.  v.'  Cooper,  supra 
(60  Colo.  883,  115  Pac  002,  3d  L.  R.  A.  [N. 
S.]  1064,  Ann.  Cas.  1912G,  604),  it  is  said:  "It 
is  apparent  that  trial  conrts  here,  under 'thlS' 
provision  [referring  to  the  fifth  ground  for 
new  trial  of  the  Colorado  Code],  no  longer 
bare  power  to  set  aside  verdicts  because 
simply  excessive,  but  can  only  do  so  when 
it  is  also,  found  that  the  excess  of  award  is 
due  to  passion  or  prejudice."  To  the  sanie 
effect  are  Denver  Co.  v.  Lawrence,  31  Colo. 
301,  73  Pac.  39;  EKmcan  v.  Whedbee,  4  Colo. 
143 ;   18  Bnc.  PL  &  Pr.  126. 

In  Davis  Iron  Works  v.  White,  supra,  Mr. 
Justice  Campbell  (31  Colo,  at  page  84,  71 
Pac.  at  page  385),  in  referring  to  the  case  of 
Sills  V.  Hawes,  14  Colo.  App.  163,  59  Pac. 
422,  makes  this  significant  remark:  "Besides, 
there  was  no  finding,  either  by  the  trial 
court  or  the  Court  of  Appeals,  that  the  large- 
ness of  the  amount  of  the  verdict  was  the 
result  of  any  improper  conduct  by  the  Jury." 

Our  Supreme  Court  has  said  in  Rio  Grande 
V.  Heckman,  46  C0I9.  472,  473,  101  Pac.  977: 
"Another  cause  for  a  new  trial  assigned  by  de- 
fendant is  that  excessive  damages  appear  to 
have  been  given  under  the  influence  of  pas- 
sion and  prejudice.  This  cause  Is  one  of 
those  set  forth  in  section  217  of  our  Code  of 
Civil  Procedure  (section  236,  R.  S.).  To  war- 
rant a  new  trial  on  this  ground,  it  is  plain 
that  damages  must  not  only  be  excessive, 
but  it  must  appear  that  they  were  given  un- 
der the  influence  of  passion  and  prejudice." 

It  was  expressly  ruled  In  Sills  v.  Hawes, 
supra,  that  the  contention  that  a  trial  court 
had  no  alternative  except  to  award  a  new 
trial,  if  it  believes  the  damages  given  by  the 
verdict  of  the  jury  to  have  been  excessive, 
was  unsound  and  against  the  "universal  prac- 
-  tice  in  this  jurisdiction";  and,  while  the 
opinion  In  that  case  may  be  said  to  have 
been  modified.  In  some  particulars,  by  the 
opinion  in  the  Davis  Iron  Works  Case,  the 
expression  which  we  have  just  quoted  from 
the  Sills  Case  was  not  modified.  As  we  have 
already  stated,  there  was  no  finding  of  the 
trial  court  In  the  case  at  bar  that  the  jury 
was  actuated  by  motives  of  passion  and  prej- 
udice, and  we  think  the  record  strongly  in- 
dicates that  such  was  not  the  case,  for  nei- 
ther in  its  motion  for  a  new  trial,  nor  in  its 
assignment  of  errors,  or  yet  in  its  opening 
brief,  does  appellant  make  any  suggestion, 
certainly  no  suggestion  of  a  direct  or  express 
character,  that  the  verdict  of  the  jury  was 
so  vitiated.  We  may  safely  assume  that,  if 
there  was  anything  in  the  conduct  of  the 
Jury  that  tried  this  cause  which,  at  the  time 
of  the  trial,  indicated  passion  and  prejudice. 
It  would  not  have  escaped  the  vigilant  eye  of 
appellant's  oounseL  Not  until  the  Incoming 
of  appellant's  reply  brief  does  it  appear  that 
tbis  contention  was  raised.  At  the  time  the 
trial  court  made  the  alternative  order  re- 


quiring appellee  to  enter  the  remittitur  01 
submit  to  a  new  trial,  appellant  appears  to 
have  entered  nc  7i>jection,  and  later,  when 
appellee  elected  to  remit,  and  judgment  was 
tendered,  it  contented  Itself  with  the  fol- 
lowing exception:  "The  defendant  excepts  to 
the  order  denying  motion  for  new  trial ;  It 
also  excepts  to  the  judgment  and  the  entry 
thereof." 

[4]  It  was  the  duty  of  counsel  for  appellant 
to  advise  the  trial  judge  In  apt  time,  and  by 
clear  objections,  that  they  believed  the  ver- 
dict rendered  was  the  result  of  passion  and 
prejudice,  if  they  did  so  believe,  and  to  pre- 
sent to  the  trial  Judge,  either  at  the  time  he 
made  the  order,  or  at  some  time  before  the 
judgment  was  entered,  the  authorltieB  upon 
which  they  based  their  contention,  to  the 
end  that  the  trial  court  might  have  an  oppor- 
tunity to  correct  Its  error,  if  it  had  commit- 
ted one. 

"Where  the  objection  that  the  amount  of 
the  recovery  is  excessive  is  not  made  the  ba- 
sis of  a  -motion  for  a  new  trial.  It  Is  not 
available  on  appeal.  This  Is  true,  although 
the  evidence  contained  In  the  record  of  the 
appeal  shows  that  the  damages  assessed 
were  excessive,  or  although  the  evidence  may 
not  show  that  the  amount  of  damages  is  cor- 
rect The  doctrine  stated  is  applicable,  re- 
gardless of  how  the  excess  may  arise.  Thus 
it  applies  In  cases  where  the  excess  is  caused 
by  mete  errors  in  computation,  where  a 
larger  amount  is  awarded  than  is  claimed  in 
the  petition  or  declaration,  or  where  the  re- 
covery is  excessive  In  awarding  costs  not 
properly  taxable,  or  in  Improperly  enforcing 
penalties."    29  Cya  750,  and  cases  cited. 

"Grounds  not  stated  in  the  motion  or 
written  statement  will  not  be  considered  at 
the  hearing  by  the  trial  court.  And  equally 
it  is  held  that  on  appeal  or  error  the  review- 
ing court  will  not  consider  any  grounds  oth- 
er than  those  specified  in  the  motion.  A 
party  making  a  motion  for  a  new  trial  is 
bound  by  the  reasons  assigned  therein,  and 
can  urge  no  other  on  appeal.  All  matters 
which  are  grounds  for  new  trial,  and  which 
are  not  set  out  In  the  motion,  are  waived." 
29  Cya  944,  and  cases  cited. 

[(]  3.  Not  only  did  appellant  fail  to  in- 
clude In  Its  motion  for  a  new  trial  any  spe- 
cific reference  to  the  misconduct  of  the  jury, 
bnt.  In  our  Judgment,  the  same  failure  char- 
acterizes Its  assignment  of  errors.  It  is  true 
that  in  its  assignment  of  errors  appellant 
avers  that  "the  Judgment  and  verdict  are 
against  the  law;  the  evidence  is  insuflScient 
to  support  the  verdict ;  the  judgment  Is  con- 
trary to  the  law  and  the  evidence;"  but  we 
are  not  disposed  to  think  these  assignments 
sufficiently  present  the  contention  raised,  for 
the  first  time,  as  we  have  heretofore  said,  in 
the  reply  brief  of  appellant,  that  the  verdict 
is  excessive  and  the  result  of  passion  and 
prejudice,  since  "each  error  must  be  sepa- 
rately assigned.  It  Is  unambiguously  stated 
In  a  very  large  number  of  dedsioQS  that  each 
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error  relied  on  nrast  be  separately  and  dis- 
tinctly efpedfled;  fbat  no  assignment  shall 
embrace  more  than  one  specification  of  error ; 
and  that,  on  a  failure  to  comply  with  the  re- 
quirement, the  court  will,  as  a  general  rule, 
refuse  to  consider  the  assignment"  2  Cya 
986,987. 

"Errors  under  the  rules  of  this  court  must 
be  separately  alleged  and  particularly  spec- 
ified." Hanna  ▼.  Barker,  6  Ck>lo.  803 ;  Alex- 
ander T.  Wellington,  44  Colo.  888-892,  98 
Pac  6S1;  Marshall  S.  M.  Co.  y.  Klrtley,  12 
Colo.  410,  21  Pac.  ^2. 

"An  assignment  of  errors  is  In  the  nature 
of  a  pleading,  and,  In  a  court  of  last  resort.  It 
performs  the  same  office  as  a  declaration  or 
petition  in  a  court  of  original  Jurisdiction. 
The  object  of  an  assignment  of  errors  is  to 
point  out  the  specific  error  claimed  to  have 
been  committed  by  the  court  below,  in  order 
to  enable  the  reviewing  court  and  opposing 
eounad  to  see  on  what  basis  the  plainttfTs 
counsel  Idteiida  to  ask  a  reversal  of  the  Judg- 
ment or  decree,  and  to  limit  the  considera- 
tion to  those  points.  It  Is  a  rule  of  general 
application,  though  subject  to  some  excep- 
tions, to  be  noted  hereafter,  that  a  reTlewing 
conrt  will  not  consider  any  errors  except 
those  assigned."  2  Cyc.  908 ;  Taylor  t.  Colo. 
Iron  Works,  33  Colo.  179,  80  Pac.  129 ;  Down- 
ing T.  Bmst,  40  Colo.  137.  92  Pac.  230:  Pet- 
titt  T.  Mayhew,  43  Colo.  274,  95  Pac.  939. 

[6]  From  the  foregoing,  it  will  be  perceiv- 
ed that  appellant  not  only  failed  to  raise  the 
question  which  we  are  now  considering 
objections  and  exceptions  at  the  time  the  or- 
der and  Judgment  of  the  trial  conrt  were 
entered,  but  failed  in  this  respect  in  its  mo- 
tion for  a  new  trial,  and  in  its  assignment  of 
errors  in  this  court,  and  lastly  it  failed  to 
discuss  or  make  reference  to  the  question  in 
its  opening  brief  in  this  court.  Under  such 
Circumstances,  we  think  It  ought  not  now  to 
be  heard  in  this  court  to  urge  a  reversal  on 
the  ground  that  the  verdict  is  the  result  of 
passion  and  Trejudlce,  even  though  it  be 
granted  that  there  is  evidence  in  the  record 
which  would  make  it  our  doty  to  consider 
this  contention,  bad  it  been  timely  inter- 
posed. Mesa  De  Mayo  Co.  v.  Hoyt,  133  Pac. 
471;  Isabella  6.  M.  Co.  v.  Glenn,  37  Colo. 
172,  86  Pac.  349. 

4.  Counsel  for  appellant  say  in  their  open- 
ing brief:  "One  of  the  main  contentions  of 
the  appellant  in  this  case  is  that  the  appel- 
lee, having  alleged  specific  acts  of  negligence 
in  Ms  complaint,  which  were  put  in  Issue  by 
the  answer,  -it  became  incumbent  upon  ap- 
pellee to  prove  the  same  in  order  to  recover, 
and  that  the  proof  adduced  upon  the  part  of 
appellee  failed  to  sustain  his  allegations  con- 
cerning the  negligence  alleged."  In  other 
words,  appellant  insists  here  that  there  were 
no  allegations  In  the  complaint  In  this  case  ex- 
eept  allegations  of  specific  negligence,  and 
that  there  was  no  proof  adduced  upon  the 
trial  except  proof  of  general  negligence.  It 
Is  frankly  admitted  on  behalf  of  appellant 


that  where  negligence,  In  a  case  of  this  sort, 
is  alleged,  both  generally  and  specifically,  the 
specific  charges  of  negligence  need  not  be 
established  by  proof,  and  that  the  doctrine 
of  res  Ipsa  loquitur  applies  without  the  spe- 
cific acts  of  negligence  having  been  proven. 
Or,  otherwise  stated,  a  passenger  who  sus- 
tains injuries  from  the  overturning  of  a  car, 
for  instance,  has  made  a  case  when  he  proves 
the  accident  and  the  Injuries  resulting  there- 
from, and  this  he  may  do,  where  be  has  al- 
leged spedflc  acts  of  negligence  in  his  com- 
plaint, providing  he  has  also  alleged  negli- 
gence generally. 

[7]  The  pertinent  portion  of  the  complaint 
in  this  case  reads  as  follows :  "Said  defend- 
ant, by  its  servants  and  agents,  so  negli- 
gently, carelessly,  and  nnsklllfnlly  managed 
the  operation  of  said  railroad,  said  train,  and 
the  coach  in  which  plaintiff  was  riding,  and 
also  so  negligently  and  carelessly  permitted 
Its  roadbed  and  track  to  be  out  of  repair  and 
in  a  defective  and  dangerous  condition,  that 

*  *  *  by  reason  of  all  of  said  acts  of 
negligence  and  carelessness,  and  by  reason 
of   the   defective   condition   of  said    track, 

*  *  *  the  said  car  in.  which  the  plaintiff 
was  riding  was  suddenly  and  violently  over^ 
turned,"  etc  In  our  opinion,  in  the  quota- 
tion whidi  we  have  Just  made  from  the  com- 
plaint, negligence  Is  pleaded  both  generally 
and  specifically. 

[I]  It  Is  true  that  the  two  methods  of 
pleading  negligence  are  not  separated  In 
different  counts,  but  this  is  not  necessary,  in 
the  absence  of  a  motion  asking  for  a  sep- 
aration. In  Walters  v.  Seattle  Co.,  48  Wash. 
233,  95  Pac.  419,  .24  L.  R.  A.  (N.  S.)  788,  it  is 
said  :  "In  this  case  all  that  pertains  to  the 
particular  cause  of  the  accident  could  have 
been  stricken  out,  and  still  enough  remained 
to  have  warranted  a  recovery.  The  particular 
cause  of  the  accident  was  not,  therefore,  of 
the  substance  of  the  issue,  and  It  was  not  nec- 
essary for  appellant  to  prove  it  in  order  to 
recover,  even  though  It  was  alleged.  •  •  • 
But  the  plaintiff  is  not  thereby  deprived  of 
the  case  or  pleading  and  proofs  made  merely 
because  she  alleged  a  stronger  case  than  she 
was  able  to  prove."  In  support  of  this  rule, 
the  Washington  court  dtes  numerous  cases. 

So  here,  in  the  case  before  us,  the  partlcn- 
lar  cause  of  the  accident  could  have  been 
stricken  out  and  still  a  good  cause  of  action 
would  have  remained.  If  the  particular  or 
specific  acts  of  negligence  which  were  chain- 
ed in  the  complaint  in  the  cause  at  bar  had 
been  omitted,  the  allegation  would  have  read 
thus :  "The  said  defendant  by  its  servants 
and  agents,  so  negligently,  carelessly,  and  un- 
BkiUfuUy  managed  the  operation  of  said 
railroad,  said  train,  and  the  car  or  coach  in 
which  plaintiff  was  riding,  *  •  •  that 
thereupon,  at  a  point  on  the  line  of  said  rail- 
road about  1V6  miles  east  of  a  point  known 
as  Smith  Hill  Station,  the  said  car  in  whlcb 
plaintiff  was  riding  was  suddenly  and  vio- 
lently overturned  and  upset"  etc.  It  would 
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be  difflcalt  to  conoelve  of  a  more  general  al- 
legation than  this  becomes  after  omitting 
the  specific  acta  of  negligence.  We  must  not 
be  understood  as  intimating  that  we  concede 
the  rule  contended  for  by  appellant  that, 
where  one  alleges  specific  acts  of  negligence 
in  his  complaint,  it  becomes  Incumbent  upon 
him  to  prove  the  same  In  order  to  recover, 
even  in  cases  where  the  doctrine  of  res  ipsa 
loquitur,  but  for  the  specific  acts  of  negli- 
gence pleaded,  might  be  properly  invoked  by 
the  plaintiff.  The  courts  are  not  harmonious 
on  this  point,  and  we  do  not  find  it  neces- 
sary to  pass  upon  it  in  order  to  dispose  of 
the  case  we  are  now  considering.  We  call 
attention,  however,  to  the  case  of  Klusha  v. 
Yeomans,  54  Wash.  480,  103  Pac.  821,  132 
Am.  St.  Rep.  1121,  where  the  rule  contended 
for  by  appellant  is  discussed  with  ability 
and  repudiated. 

But  if  it  be  conceded  that  the  plaintiff  in 
the  case  at  bar  alleged  specific  acts  of  negli- 
gence, and  none  other,  still  we  are  satlsfled 
from  the  record  that  he  offered  proof  of  the 
specific  acts  of  negligence  which  he  averred. 
The  specific  acts  of  negligence  pleaded  per- 
tain to  the  alleged  defective  and  dangerous 
conditlan  of  appellant's  roadbed,  and  there 
was  proof  given  by  the  plaintiff  and  two  oth- 
er witnesses  called  by  him,  said  witnesses 
being  passengers  on  the  train  at  the  time  of 
the  accident,  tending  to  prove  that  the  ties, 
at  the  point  of  derailment,  were  rotten  and 
decayed,  and  that  the  coach  in  which  plain- 
tiff was  riding  probably  left  the  track  be- 
cause of  the  defective  condition  of  the  ties. 
Our  conclusion,  therefore,  is:  (a)  That  the 
plaintiff  pleaded  negligence  generally;  (b) 
that  he  offered  proof  in  support  of  the  spe- 
cific allegations  of  negligence. 

[>]  6.  On  the  trial,  over  the  objection  of 
the  defendant,  plaintiff  was  permitted  to  tes- 
tify that  he  was  receiving,  a  the  time  of  his 
Injury,  a  salary  of  |125  per  month,  and  that 
for  18  or  19  years  he  had  received  such 
salary,  as  the  general  manager  of  a  hardware 
company  in  which  he  was  a  stockholder.  No 
attempt  was  made  by  plaintiff  to  prove  a  loss 
of  profits  from  the  hardware  or  any  other 
business  in  which  he  was  interested,  other 
than  the  loss  of  his  salary ;  i.  e.,  there  was 
no  attemi>t  to  show  that,  because  of  his  in- 
ability to  attend  to  his  duties  as  manager  of 
the  hardware  company,  there  was  any  diminu- 
tion in  the  volume  of  business  of  that  com- 
pany. On  the  contrary,  plaintiff  testified: 
"My  hardware  business  went  along  Just  the 
same  as  if  I  were  there,  and  is  running  to- 
day." Appellant  predicates  its  contention 
that  the  court  committed  reversible  error  in 
permitting  plaintiff  to  testify,  as  above  set 
forth,  on  the  case  of  City  of  Pueblo  v.  Orlffin, 
10  Colo.  366,  15  Pac.  616.  Evidently  plaln- 
tliTs  counsel  had  this  case  In  mind  at  the 
time  he  was  interrogating  his  client,  for 
the  question  objected  to  is  in  the  following 
language:  "Q.  Now  you  may  state  how  much 


you  had  been  receiving  at  the  time  of  the 
accident,  and  prior  to  the  tim^  of  the  acci- 
dent, in  that  capacity  (manager),  personally 
for  your  services?  A.  I  was  receiving  a 
salary  of  $125  a  month."  We  are  fully  per- 
suaded that  the  question  was  a  proper  one, 
and  that  the  answer  does  not  offend  against 
the  rule  laid  down  in  the  Griffin  Case.  The 
pleadings  in  the  GriflBn  Case,  and  the  charac- 
ter of  the  testimony  as  disclosed  by  the  opin- 
ion, make  it  readily  distinguishable  from  the 
pleadings  and  evidence  objected  to  in  this 
case.  In  the  Grifiln  Case  (10  Colo.  367,  16 
Pac.  617)  It  Is  said :  "The  testimony  admitted 
•  •  •  went  to  show  that,  from  the  pe- 
OHltor  habits,  skill,  and  Industry  of  defendant 
In  error,  he'  was  able  to  earn  more  than  If  he 
had  conducted  his  business  on  a  more  ex- 
pensive scale,  and  had  done  the  work  of 
one  man  only,  and  hired  two  others,  which 
in  his  business  he  states  it  w<u  usual  to  do; 
but,  by  dispensing  with  the  labor  and  expense 
of  two  men,  his  proflU  were  from  $76  to  $100 
per  month.  Under  a  general  averment,  plain- 
tiff might  have  shown  what  his  business  was, 
and  its  extent,  together  with  his  general  abil- 
ity to  earn  money.  But  it  was  Inadmissible 
to  show  the  profltt  of  his  business  as  a 
measure  of  damages.  Proof  of  profltt  as  a 
measure  of  damage,  in  cases  In  which  they 
are  recoverable,  must  be  specially  averred. 
In  this  case  the  profltt  of  plaintiff's  business, 
as  shown  by  him,  were  not  the  result  of  the 
labor  of  plaintiff  alone,  but  were,  at  least  in 
part,  composed  of  other  elements,  whl<ai, 
from  the  uncertainties  and  fluctnatlr^  nature 
of  such  business,  could  not  be  the  basis  for 
the  estimation  of  damages  in  a  case  like  this." 
(The  Italics  are  ours.) 

In  a  mudi  later  case  (Union  Padflc  R.  R. 
Co.  v.  Shovell,  39  Colo.  436,  80  Pac.  764)  our 
Supreme  Court  used  this  language:  "It  Is 
not  necessary  to  determine  whether  the  dam- 
ages claimed  by  plaintiff  because  of  in- 
capacity to  work  were  general  or  special. 
The  question  simply  Is:  Do  the  averments  of 
the  complaint  snfflcientiy  advise  the  defend- 
ant that  the  damages  are  claimed  because 
the  plaintiff  was  incapacitated  from  work  as 
the  result  of  the  wrongful  act  of  the  de- 
fendant? We  think  they  do.  It  is  alleged  in 
effect  that  the  plaintiff  was  unable  to  work 
from  the  time  of  the  injury  and  will,  for  a 
long  time  yet  to  come,  be  wholly  incapacitat- 
ed from  performing  any  labor,  and  on  this 
account,  in  connection  with  other  conditions 
resulting  from  having  his  leg  broken,  he  has 
been  damaged  in  the  sum  claimed  in  the 
complaint  This  certainly  advised  the  de- 
fendant that  damages  were  sought  to  be  re- 
covered because  of  plaintiff's  incapacity  to 
perform  labor." 

In  the  Shovell  Case,  the  plalntifl  did  not, 
as  the  plaintiff  in  the  Instant  case  did,  set 
forth  his  business  or  occupation,  and,  com- 
menting on  Shovell's  failure  in  this  behaU, 
our  Supreme  Court  said:  "Doubttess  it  would 
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bave  been  better  pleading  for  the  plaintiff  to 
bare  set  forth  his  business  or  occupation; 
but  that  was  not  necessary  in  the  absence  of 
a  motion  by  the  defendant  to  make  his  com- 
plaint more  definite  and  certain  In  that  re- 
spect." In  the  Shovell  Case  we  find,  by  ex- 
amining the  record,  that  the  plaintiff  was 
permitted  to  testify  concerning  the  wages 
that  he  was  able  to  earn.  No  good  purpose 
can  be  subserved  by  further  quoting  from  the 
Shovell  opinion,  but  we  call  especial  attention 
to  it,  and  to  the  very  able  discussion  of  the 
matter  here  under  consideration  by  Mr.  Jus- 
tice Gabbert,  and  the  authorities  there  dted. 
No  claim  was  made  on  the  part  of  appel- 
lant, at  the  time  this  testimony  was  given,  of 
Burprlse,  nor  Is  there  any  claim  or  contention 
made  in  this  court  that  its  counsel  were  sur- 
prised by  the  testimony  which  appellee  gave 
as  to  his  wages  for  18  or  19  years,  and  right 
up  to  the  time  of  the  accident  The  Qrlffin 
Case  Is  not  only  not  opposed  to  the  conclu- 
sions that  we  have  here  reached,  but  we 
think,  when  properly  analyzed.  Is  authority 
therefor,  and  It  Is  cited  by  Mr.  Justice  Gab- 
bert In-  support  of  the  conclusion  reached  in 
the  Shovell  Case.  Counsel  for  the  railroad 
company,  In  the  Shovell  Case,  Instead  of 
dtlng  Pueblo  v.  GriflSn,  supra,  in  their  briefs, 
devoted  some  space  to  distinguishing  It,  and 
admitted  that  the  opinion  in  that  case  con- 
tained obiter,  at  least,  from  which  plaintiff, 
Shovell,  might  draw  some  comfort  It  would 
be  difficult  Uf  conceive  of  a  better  or  more 
satisfactory  method  of  establishing  one's  gen- 
eral ability  to  earn  money  than  by  proving 
what  be  bad  been  able  to  earn  for  19  years 
immediately  preceding  the  time  of  the  acci- 
dent which  resulted,  as  be  contends.  In  his 
total  Incapacity  to  follow  the  business  In 
which  he  was  engaged.  In  his  complaint  the 
plaintiff  alleged  the  nature  and  character  of 
his  business  (a  thing  which  Grlfflu,  In  the 
case  relied  upon  by  appellant,  failed  to  do); 
that  he  was  In  the  merchandising,  mining, 
ranching,  and  banking  business.  As  our  Su- 
preme Court  has  stated  in  the  Shovell  Case, 
supra,  the  only  object  or  purpose  of  requiring 
specific  allegations  is  that  the  defendant  may 
not  be  taken  by  surprise,  and  it  is  difficult 
to  comprehend  bow  the  defendant  here  could 
be  surprised  when  its  adversary  was  a  man 
who,  for  18  years,  had  been  engaged  in  a 
certain  line  of  business  at  one  of  the  im- 
portant stations  on  Its  road,  and  especially 
when  he  advised  them  in  bis  complaint  as  to 
the  business  in  which  he  was  engaged.  In- 
deed, there  could  be  no  object  in  plaintiff 
alleging  what  his  business  was,  if  he  had 
no  intention  of  Introducing  proof  as  to  his 
earnings  or  his  capacity  to  earn  money.  The 
following  authorities  bear  upon  the  matter 
here  under  consideration:  Rio  Grande  t. 
Rubensteln,  5  Colo.  App.  124,  38  Fac  76; 
Ehrgott  V.  Mayer,  96  N.  X.  277,  48  Am. 
Rep.  622;  Luck  v.  City  of  Rlpon,  52  Wis.  201, 


8  N.  W.  81S  (the  last  two  cases  being  dted 
with  approval  in  U.  P.  ▼.  Shovell,  snpra); 
Conner  v.  Pioneer  Co.  (0.  C.)  29  Fed.  629; 
Fetter  on  Carriers  (1897)  vol.  2,  {  44;  Chicago 
&  Erie  R.  R.  Co.  v.  Meech,  163  IlL  305,  45  N. 
E.  390;  Joyce  on  Damages  (1903)  vol.  1,  342;. 
Black's  Law  &  Prac.  on  Acddent  C^ses  (1900) 
{  232;  Sutherland  on  Damages  (3d  Ed.)  H 
1246,  1247,  and  421;  Collins  v.  Dodge,  37 
Minn.  603,  35  N.  W.  368;  Slas  v.  Reed  aty, 
103  Mich.  312.  61  N.  W.  502. 

There  are  other  matters  referred  to  in  the 
briefs  filed  In  this  case  which  have  received 
due  consideration,  but  which  do  not  appear 
to  require  special  comment  at  our  bands. 
Perceiving  no  substantial  error  in  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 


(25  Colo.  A.  2S1> 
FAGAN  V.  TROUTMAN  et  aL 
(C!ourt  of  Appeals  of  Colorado.     Jan.  12,  1914. 
Rehearing  Denied  Feb.  11,  1914.) 

1.  Trusts  (S  81*)— Resultiwo  Trusts— Pat- 

ICENT    OF    CONSIDKRATION    FOR    OONVBTAHCC 

TO  Ahothkb. 

If  the  money  belonging  to  the  separate 
estate  of  a  wife  is  used  to  pay  for  property 
conveyed  to  the  husband,  a  resulting  trust  will 
arise  in  favor  of  the  wife. 

[GJd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  U  115-118;    Dec.  Dig.  i  81.») 

2.  Trusts  (I  89*)— Risui-tino  Trust— BSvi- 
DENCB  TO  Establish  Trust— W)eioht  aitd 
SumoMNOT. 

Evidence  in  an  action  between  heirs  of  a 
husband  and  the  heirs  of  the  wife  held  not  suf- 
ficient to  show  that  money  belonging  to  the 
wife  was  used  by  the  husband  to  purchase  land, 
the  title  to  which  was  taken  in  his  own  name, 
and  hence  insufficient  to  establish  a  resnltinK 
trust  in  favor  of  the  wife's  heirs. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  if  134-137;   Dec.  Dig.  |  89.*] 

3.  Trusts  (|  89*)— Resultino  Trusts— Bvi> 
DBNCB  TO  Establish  Trust. 

Since  a  valid,  recorded  deed  imports  a  good 
title  in  the  grantee,  a  resulting  trust  in  real 
property  will  not  be  declared  to  exist  unless  the 
evidence  in  supirart  thereof  Is  clear  and  posi- 
tive. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  U  134-137;   Dec  Dig.  i  80.*] 

4.  Trusts  (8  86*)— Rksultinq  Trust— Pat- 
icENT  or  Consideration  fob  Convktahci 
TO  Another- Relationship  of  Pabttk^- 
Husband  and  Wife. 

When  a  husband  furnishes  the  purchase 
money  for  land  and  takes  a  conveyance  in  the 
name  of  his  wife,  the  presumption  arises  that 
it  was  intended  as  a  gift,  but  where  the  wife 
furnishes  the  purchase  money  and  the  land  is 
conveyed  to  the  husband,  no  such  preanDsption 
arises  and  a  resulting  trust  will  be  presumed  in 
favor  of  the  wife. 

VEA.  Note.— For  other  cases,  see  Trusts.  Cent 
Dig.  i  128;    Dec.  Dig.  f  86.*] 

6.  Appeal  and  Ebbor  (§  1047*)  —  Rkvibw 
—Harmless  Errob. 

Though  the  court  below  erred  in  holding 
in  an  action  between  the  heirs  of  the  husband 
and  the  heirs  of  the  wife  for  land,  that,  if  the 
wife  furnished  the  money,  the  presumption  was 
that  it  was  intended  as  a  gift,  and  no  trust  would 
therefore  arise,  it  was  harmless,  where  no  evi- 
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dence  offered  by  defendant  was  e<c1nded,  and, 
even  had  the  court  ruled  correctly,  the  evidence 
was  InsufBcient  to  show  that  the  wife's  money 
paid  for  the  land. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4132,  4133,  4146-4152; 
Dec.  Dig.  i  1047.*] 

6.  Witnesses  (8  163*)— Comtetenct— Pabtt 
Interested  testiftino  Against  Repe«- 
8entative  01"  deceased — statutes — con- 
BTBTjCTioN— "Member  of  Familt." 

Under  Laws  1907,  p.  629,  providing  that. 
In  any  action  wherein  ft  is  sought  to  charge 
the  estate  of  a  deceased,  any  adverse  party  may 
testify  as  to  any  conversation  or  admission 
which  occurred  before  the  death  of  deceased 
and  in  the  presence  of  any  member  of  the  fam- 
ily of  such  deceased  person  over  the  age  of  16 
years,  or  in  the  presence  of  any  heir,  legatee,  or 
devisee  over  the  age  of  16  years,  a  stepdaugh- 
ter, having  no  right  to  inherit  from  the  deceased, 
was  not  a  "member  of  the  family,"  since  the 
statute  must  be  considered  in  connection  with 
and  as  controlled  by  the  statutes  of  descent  and 
distribution. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  670;    Dec.  Dig.  i  163.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4471.] 
Bell  and  Morgan,  JJ.,  dissent 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Carlton  M.  Bliss,  Judge. 

On  rehearing.    Affirmed. 

For  former  opinion,  see  24  Colo.  App.  473; 
135  Pac.  122. 

John  R.  Smitb,  and  EL  B.  Woods,  both  of 
Denver,  for  appellant  Edwin  H.  Park,  of 
Denver,  for  appellees. 

HUBLBUT,  J.  This  suit  was  instituted 
May  19,  1909.  Appellees  (plaintiffs  below) 
allege  In  their  complaint.  In  substance,  that 
they  are  the  sole  belrs  at  law  of  James  Dav- 
enport, who  died  Intestate  about  April  8, 
1909,  and  as  fiuch  heirs  are  the  owners  and 
entitled  to  the  possession  of  lot  22,  block  186, 
Stiles'  addition  to  the  city  of  Denver,  said 
Davenport  dying  Intestate  and  being  at  the 
time  of  -his  death  the  record  owner  In  fee  of 
said  premises ;  that  on  or  about  April  6, 1909, 
defendant  (appellant)  wrongfully  took  pos- 
session of  the  premises  and  wrongfully  with- 
holds the  same  from  the  possession  of  plaln- 
tUTs. 

Answer,  including  cross-complaint,  was  fil- 
ed, admitting  the  death  of  James  Davenport, 
and  that  the  legal  title  to  said  premises  was 
In  him  at  the  time  of  his  death,  but  denying 
the  other  allegations  of  the  complaint  In 
the  crosa-complalnt  It  is  alleged  that  at  the 
time  of  the  death  of  said  Davenport  he  held 
the  premises  In  trust  for  defendant;  that 
Davenport  married  defendant's  mother,  Ella 
Kaseby,  October  8,  1891,  at  which  time  de- 
fendant Was  three  years  of  age;  that  her 
mother  died  Intestate  In  Denver  October  8, 
1901,  leaving  as  her  sole  heirs  defendant  and 
James  Davenport  (her  husband) ;  that  on  and 
prior  to  December,  1894,  the  mother  had  sav- 
ed up  and  had  as  her  own  money  upwards  of 


$700,  which  she  had  earned  by  and  through 
her  personal  labor;  that  Davenport  used 
said  sum  In  the  purchase  of  the  undivided 
one-half  Interest  In  said  premises,  taking  the 
title  In  his  own  name,  but  In  trust  for  de- 
fendant's mother;  and  that  during  his  life- 
time Davenport  recognized  the  title  and  In- 
terest aforesaid  of  the  mother  In  and  to  the 
premises.  A  supplemental  answer  was  there- 
after filed,  alleging  that  since  the  commence- 
ment of  the  action  defendant  had  acquired 
the  Interest  of  plaintiff  Thomas  Russell  In 
the  premises,  which  the  evidence  showed  to 
be  an  undivided  one-thirtieth.  Issues  were 
Joined  by  replication.  Judgment  was  render- 
ed In  favor  of  appellees  (excepting  Thomas 
Russell),  adjudging  them  to  be  the  owners  of 
the  property  and  entitled  to  the  possession 
thereof;  Thomas  Russell's  interest  being  ad- 
Judged  to  be  In  defendant- 

[1]  The  record  Is  short,  contains  but  little 
testimony,  and  Is  practically  undisputed^  In 
order  to  recover  upon  the  l^ues  In  this  case, 
defendant  must  have  established,  at  the  trial, 
a  resulting  trust  In  the  property  In  Issue.  In 
other  words,  the  proofs  must  show  that  the 
money  of  defendant's  mother  was  used  by 
Davenport  In  the  purchase  of  the  said  real 
estate,  the  title  to  which  he  took  In  his  own 
name,  and  how  much  of  said  money  was  so 
invested.  Under  the  pleadings  here,  If  the 
evidence  clearly  and  satisfactorily  shows 
that  any  sum  of  money  belonging  to  the  sep- 
arate estate  of  the  wife  was  used  by  Daven- 
port In  the  purchase  of  this  property,  and 
the  amount  thereof,  or  the  proportion  which 
It  bore  to  the  entire  purchase  price,  the  law 
would  fasten  a  resulting  trust  thereon  as  the 
equitable  result  of  such  Investment,  to  the 
extent  of  the  Interest  established  by  the  trust. 

[2]  As  to  such  evidence,  the  foUovring  Is 
an  epitome  of  aU  there  Is  upon  those  issues, 
viz.:  Deposition  of  J.  W.  Bamett:  "Mrs. 
Davenport  showed  me  a  check  for  $500  which 
they  (she  and  her  husband)  owned  together. 
•  •  •  Mrs.  Davenport  was  a  hard-work- 
ing, saving  woman;  she  was  a  laundress  and 
worked  out  by  the  day  and  gave  it  to  Mr. 
Davenport  to  pay  on  the  property  and  sup- 
port the  family."  This  deposition  was  taken 
In  Missouri  about  19  years  after  the  marriage 
of  Davenport  and  the  mother.  Deponent 
states  that  he  lived  with  them  for  four  months 
after  the  marriage,  but  falls  to  state  when 
this  was.  The  deposition  states  that  while 
he  lived  with  the  Davenports  the  mother 
showed  him  a  $500  check  which  she  and 
her  husband  owned  together,  but  does  not 
pretend  to  state  that  any  part  thereof  went 
Into  the  property,  nor  how  much  of  the  $500 
each  one  owned,  nor  how  be  obtained  his 
knowledge  that  the  mother  worked  out  by 
the  day  and  gave  her  earnings  to  Davenport 
to  pay  on  the  home  His  entire  evidence  in 
this  behalf  has  the  apiiearance  of  being  bear^ 
say. 
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Deposition  of  Pat  Ming:  "During  our  con- 
versa  tion  he  (Mr.  Davenport)  told  me  that 
when  he  married  Ella  Barnett  he  was  in 
debt  and  she  gave  him  money  that  she  had 
previous  to  her  marriage  to  help  him  out 
of  debt  for  their  home."  This  deponent  met 
Davenport  In  Missouri  16  years  before  the 
deposition  was  taken.  He  states  he  knows 
nothing  about  the  purchase  of  real  estate  by 
either  Davenport  or  his  wife.  He  was  de- 
tailing a  conversation  which  had  taken  place 
about  16  years  before,  and  the  alleged  state- 
ments thereof  are  flatly  contradicted  by  the 
record,  which  conclusively  shows  that  Dav- 
enport was  not  In  debt  at  the  tbne  of  the 
marriage;  that  he  had  bought  and  paid  for 
an  undivided  one-half  of  the  home  property 
two  years  before  the  marriage,  and  did  not 
Invest  a  dollar  In  purchasing  the  remaining 
half  until  more  than  three  years  after  the 
marriage,  at  which  time  he  bid  that  Interest 
in  at  a  foreclosure  sale  for  money  he  had 
loaned  thereon.  So  this  evidence  should  be 
wholly  disregarded. 

Mahalla  Ming  testified:  "Mr&  Davenport 
was  my  sister.  They  purchased  and  owned 
their  home  In  Denver,  Colo.  They  both  saved 
money  from  their  work,  and  my  sister  took 
from  Kirkwood,  Mo.,  when  they  were  mar- 
ried about  1500,  which  was  put  into  the 
home.  My  sister  Mrs.  Davenport,  went  to 
Denver  In  1891  from  Klrkwood,  Mo.,  taking 
with  her  $500.  She  married  Mr.  Davenport 
shortly  after  and  helped  him  to  pay  their 
home  out  of  debt,  which  Mr.  Davenport  had 
bought  before  their  marriage.  Mrs.  Daven- 
port was  a  hard-working,  saving  woman. 
She  saved  her  money  and  improved  the  home, 
and  helped  pay  it  out  of  debt"  This  evi- 
dence is  necessarily  pure  hearsay,  except  as 
to  the  $500,  which  deponent  says  was  taken 
by  her  sister,  Mrs.  Davenport,  from  Klrk- 
wood. The  deposition  clearly  indicates  that 
she  wag  never  in  Colorado  but  once,  viz., 
in  1901  during  the  six  weeks  of  her  sister's 
last  Illness.  With  the  exception  noted,  it 
is  clear  that  this  ^tness  bad  no  personal 
knowledge  whatever  of  a  single  issuable  fact 
testified  to  by  her.  She  does  not  pretend  to 
state  that  Davenport  ever  spoke  to  her  con- 
cerning such  matters. 

All  of  these  depositions  are  by  witnesses 
who  were  relatives  of  appellant,  and  who  no 
doubt  gave  their  testimony  as  favorably  for 
her  as  their  consciences  would  warrant 

Testimony  of  Anthony  Dyer:  "We  (Mr. 
Davenport  and  witness)  were  talking  about 
Mrs.  Davenport,  and  I  asked  him  if  Nellie 
didn't  come  in  for  her  mother's  share  of  the 
property,  and  he  said  yes;  that  her  mother 
helped  him  make  the  money  to  get  the  prop- 
erty vrith,  and  he  certainly  would  see  that  she 
would  have  It,  *  *  *  If  it  was  not  for 
Nellie  and  her  mother  he  wouldn't  be  able 
to  hold  the  property."  If  Davenport  made 
the  statement  attributed  to  him  by  this 
witness,  then  It  is  clear  that  he  considered  the 


entire  borne  property  as  his  own,  and  intend- 
ed at  some  future  time,  by  deed  or  will,  to 
transfer  the  same  to  appellant  If  Daven- 
port had  taken  the  mother's  money  and  put 
it  in  the  property,  agreeing  and  promising  to 
hold  it  in  trust  for  her,  and  that  it  was  to 
be  hers,  as  treaded  in  the  cross-bill,  then 
it  is  reasonable  to  suppose  that  be  would 
not  have  made  such  statements. 

Walter  C.  Scruggs  testified:  "He  (Daven- 
port) told  me  bis  wife  was  going  ahead  with 
the  property  and  keeping  up  the  payments, 
for  he  wasn't  making  a  dollar,  and  'her 
mother  worked  hard  and  has  put  more  money 
In  this  place  than  I  have.'  That  was  about 
a  month  before  be  died.  *  *  •  just 
about  a  year  •  •  •  about  six  montbs  be- 
fore he  died,  *  *  *  I  was  talking  with 
him  again  about  his  property  *  *  *  I 
asked  him,  'How  much  you  got  now  7  'Well,' 
he  says,  '$1,600  in  the  bank,'  and  he  says  the 
most  of  that  was  his  wife's  money  that  she 
had  made  before  she  taken  sick  and  died, 
washing  and  Ironing."  This  evidence  war- 
rants a  strong  presumption  that  the  mother 
put  no  money  into  the  home  property,  but, 
on  the  contrary,  whatever  money  she  earned, 
as  well  as  the  $500  brought  by  her  from  Mis- 
souri, represented  the  greater  part  of  the 
certificates  of  deposit  amounting  to  $1,500. 

It  must  not  be  overlooked  that  the  dlstlii- 
gulslied  Judge  who  tried  the  case  below  with- 
out a  Jury  found  the  Issues  against  appellant. 
As  we  read  the  record,  it  so  strongly  sup- 
ports .the  findings  and  decree  that  nothing 
short  of  an  arbitrary  refusal  to  follow  the 
decisions  of  our  Supreme  Court,  as  well  as 
of  this  court,  would  warrant  us  in  disturbing 
the  decree^ 

WlUiam  Barnett  testified  that  at  the  time 
he  and  Davenport  bought  the  property  they 
borrowed  money  from  one  Reed  to  make  part 
payment  thereon ;  that  they  paid  Reed's  note 
within  two  years  from  the  time  they  bought 
the  property,  viz.,  1887;  and  that  he  aftei^ 
wards  borrowed  some  money  of  Davenport 
upon  the  property  in  1891. 

Upon  this  evidence,  what  amount  of  money 
could  the  trial  court  say  was  paid  by  the 
mother  upon  the  purchase  price  of  the 
property,  or  what  amount  she  invested  there- 
in, and  when?  True,  the  vrltness  Ming  states 
that  the  mother  took  about  $500  from  Klrk- 
wood, Mo.,  when  she  married,  and  that  it 
was  put  into  the  home,  but  there  is  no  evi- 
dence to  show  at  what  particular  time  any 
money  was  paid  on  the  home,  what  specific 
amount,  and  where  or  to  whom  the  same 
was  paid.  No  drcumstancea  whatever  are 
shown  attending  the  payment  of  any  money 
by  the  mother  to  Davenport,  either  ft>r  the 
purpose  of  being  applied  upon  the  patchase 
price  or  as  a  loan  on  the  property.  While 
the  trial  court  found  that  the  mother  may 
have  furnished  some  money  towards  the 
purchase  price,  it  suggested  that  it  was  a 
"guess"  as  to  how  much.    The  evidence  whol- 
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I7  falls  to  Bostaln  tbe  allegations  of  the 
cross-complaiiit,  which  aver  (a)  that  prior  to 
December,  18&1,  the  mother  accumulated 
about  $700;  (b)  that  Davenport  used  tbe 
same  In  the  purchase  of  the  one-half  Inter- 
est In  the  property;  and  (c)  that  he  agreed 
and  promised  at  the  time  of  such  purchase 
that  such  interest  should  be  tbe  property  of 
the  mother,  or  that  he  'held  the  title  In 
trust  for  her. 

The  record  shows  that  on  November  16, 
1S91,  and  shortly  after  the  marriage  of  de- 
ceased and  defendant's  mother,  deceased 
loaned  Bamett  $600,  and  took  a  trust  deed 
to  secure  payment  thereof  on  Bamett's  undi- 
vided one-half  interest  In  the  property ;  that 
afterwards,  on  November  28,  1894,  this  trust 
deed  was  foreclosed,  and  trustee's  deed  con- 
veyed Bamett's  interest  In  the  property  to 
deceased,  from  which  time  to  the  time  of 
hla  death  he  was  the  record  owner  in  fee 
of  all  the  premises,  having  acquired  the  other 
half  interest  about  two  years  prior  to  the 
marriage.  There  is  no  evidence  that  the 
mother  contributed  any  money  to  the  pur> 
chase  of  this  property  prior  to  her  marriage. 
In  none  of  the  transactions  concerning  the 
loan  of  $600  after  the  marriage  is  there  a 
word  of  testimony  showing  that  the  mother 
bad  anything  to  do  with  it,  or  that  she  was 
di  any  way  mentioned  concerning  the  same ; 
nor  is  there  any  testimony  tending  to  show 
any  agreement  between  Davenport  and  the 
mother,  or  any  conversation  by  or  between 
them,  respecting  any  money  paid  by  the 
mother,  upon  such  loan.  In  fact,  the  record 
fails  to  show  anywhere  that  the  mother 
ever  paid  one  dollar  at  any  time  or  place  or 
nnder  any  circumstances  which  was  applied, 
or  to  be  applied,  upon  the  purchase  price  of 
Bamett's  interest,  or  contributed  as  part  of 
the  $600  loan.  The  only  evidence  disclosed 
by  the  record  tending  to  show  such  payment 
or  contribution  is  that  Davenport  during  his 
lifetime  had  said  the  mother  gave  him  money 
after  the  marriage  to  help  him  out  of  debt, 
and  that  she  put  more  money  Into  the  prop- 
erty than  he  dl'd.  These  statements  attrib- 
uted to  Davenport,  however,  appear  to  be 
discredited  by  his  other  statements  In  the 
record.  No  witness  pretends  to  say  that, 
at  the  time  the  trust  deed  or  tmstee^s  deed 
was  executed  and  delivered,  the  mother  paid 
or  contributed  one  cent  toward  the  purchase 
price  or  the  loan.  One  witness  testifled  that 
he  bad  known  Davenport  since  1882;  that  he 
never  knew  Urn  to  be  without  money — the 
amount  he  could  not  state;  that  be  bad 
seen  him  with  as  tnuch  as  $1,000 ;  that  from 
1887  to  1891  he  bad  some  certificates  of  de- 
posit, but  could  not  tell  the  amounts;  and 
that  Davenport  kept  these  certificates  at 
witness'  house.  The  evidence  above  quoted 
(which  Is  practically  all  there  is  upon  tbe 
subject)  tends  to  show  that  defendant's 
mother  had,  at  tbe  time  of  her  marriage  with 
Aaceased  something  like  $500  in  money,  but. 


as  above  stated,  there  seems  to  be  wanting 
any  kind  of  evidence  or  testimony  showing 
that  she  paid  any  specific  sum  of  money  to 
deceased  at  any  stated  time  or  place,  or  in 
what,  manner  she  paid  tbe  same,  whether  in 
money  or  by  checlc,  or  under  what  circum- 
stances. We  presume  this  fact  became,  in  the 
mind  of  the  trial  Judge,  an  insurmountable 
obstacle  to  decreeing  an  equitable  lien  or  re- 
sulting trust  in  the  premises  in  favor  of  de- 
fendant 

[3]  It  is  weU  settled  in  law  that  a  vaUd, 
recorded  deed,  conveying  real  property  to 
the  grantee,  imports  a  good  title  to  the  prem- 
ises in  such  grantee,  and  all  Jurisdictions 
are  practically  unanimous  in  holding  that  a 
resulting  trust  in  real  property  will  not  be 
declared  to  exist,  unless  the  evidence  in  sup- 
port thereof  is  clear,  positive,  satisfying,  and 
convincing;  indeed,  as  some  courts  say,  It 
must  be  beyond  a  reasonable  doubt  and  con- 
dnsive.  Here  tbe  title  was  of  record  by 
warranty  deed  In  James  Davenport,  and 
nothing  short  of  tbe  character  of  proof  Irtated 
would  warrant  a  decree  fastening  a  resulting 
trust  in  behalf  of  defendant  upon  any  part 
or  portion  of  the  premises.  Of  the  many 
cases  we  have  examined,  we  tall  to  find  one 
even  intimating  that  evidence  of  the  charac- 
ter and  quality  disclosed  by  this  record  is 
snfladent  to  establish  a  resulting  trast 
against  real  property.  That  the  proof  must 
be  of  such  character  and  snffidency  as  above 
stated,  to  establish  a  resulting  trust,  is  sup- 
ported by  an  overwhelming  weight  of  au- 
thority. None  of  appellant's  authorities  are 
in  conflict  with  the  rule  stated,  but  many 
of  them  specifically  announce  and  follow  tba 
same.  The  following  authorities  constitute  a 
partial  list  supporting  the  rule,  viz.:  Whit- 
sett  V.  Ketshow  et  al.,  4  Colo.  419;  Lundy  v. 
Hanson,  16  Colo.  267,  26  Pac.  816;  McClure, 
etc.,  V.  La  Plata  County,  19  Colo.  122,  84. 
Pac.  763 ;  Nesmith  v.  Martin,  32  Colo.  77,  76 
Pac.  590;  Doll  v.  Oifford,  13  Colo.  App.  67, 
66  Pac.  676;  Freeman  v.  Peterson,  45  Colo. 
102,  100  Pac.  600;  Reed  et  al.  v.  Reed  et  al., 
135  111.  482,  25  N.  E.  1095;  Olcott  v.  Bynum 
et  al.,  17  Wall.  44,  21  L.  Ed.  670;  Wells  et 
al.  V.  Messenger  et  al.,  249  lU.  72,  94  N.  E. 
87;  Woodslde  et  aL  v.  Hewel,  109  CaL  481, 
42  Pac.  152.  The  case  last  cited  is  well  rea- 
soned, persuasive,  and  forceful,  and  holds 
to  the  rule,  under  facts  and  circumstances, 
purposes  of  action,  and  relief  sought,  nearly 
identical  with  those  of  the  case  at  bar. 

In  those  authorities  cited  by  appellant, 
holding  that  a  resulting  trust  had  been  es- 
tabUshed,  we  observe  that  they  all  show  that 
the  one  who  created  the  trust  either  paid, 
or  caused  to  be  paid,  the  consideration  for 
the  conveyance,  or  surrendered  property  or 
valuable  interests  for  that  purpose,  and  that 
such  payments,  etc.,  were  established  by 
clear  and  positive  evidence  showing  the 
amounts,  dates,  places,  and  circumstances 
thereof;  that  ia  to  say  that,  if  no  evidence 
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had  b«en  glTen  by  the  party  denying  the 
trust,  the  court  had  ample,  convincing  evi- 
dence before  it  upon  which  to  render  a  de- 
cree establishing  the  trust  In  the  instant 
case  there  Is  practically  no  dispute  of  de- 
fendant's testimony.  The  weakness  occurs 
in  the  uncertain,  unsatisfying,  and  doubtful 
character  of  the  evidence  relied  upon  by  her 
to  establish  the  trust  The  trust  sought  to 
be  established  by  defendant  Is  what  Is  known 
tn  law  as  a  resulting  trust  Many  defini- 
tions of  this  character  of  trust  may  be  found 
in  the  books.  The  following  Is  taken  from 
Bouvler'B  Law  Dictionary  (Rawles'  revision) 
VOL  2,  p.  914,  viz.:  "ReguUing  trutt.  A  trust 
raised  by  implication  or  construction  of  law, 
and  presumed  to  exist  from  the  supposed  in- 
tention of  the  parties  and  the  nature  of  the 
transaction.  •  *  *  A  resulting  trust  mnst 
arise  at  the  time  the  title  Is  taken.  No  sub- 
sequent oral  agreement  or  payment  will 
create  It" 

In  First  National  Bank  of  Denver  v.  Camp- 
beU,  2  Colo.  App.  271,  80  Pac.  357,  the  court 
speaking  of  resulting  trusts,  says:  "One 
thoroughly  recognized  limitation  is  'that  the 
trust  mnst  result,  if  at  all,  at  the  Instant 
the  deed  is  taken,  and  the  legal  title  vests 
in  the  grantee.  No  oral  agreements  and  no 
payments,  before  or  after  the  title  is  taken, 
wfll  create  a  resulting  trust  unless  the  trans- 
action Is  such  at  the  moment  the  title  passes 
that  a  trust  will  result  from  the  transaction 
ItaeU.'  A  like  Umltatlon  is  to  be  found  In 
the  character  of  the  proof  requisite  to  the 
establishment  of  the  trust  Courts  are  very 
exacting  in  the  requirement  of  unquestiona- 
ble evidence  to  establish  a  resulting  trust 
Whatever  is  essential  to  extUbit  the  equity 
of  the  cestui  que  trust  must  appear  in  a  clear 
and  unclouded  light  •  •  •  There  was  no 
attempt  to  show  what  amount  of  money  was 
advanced  to  Johnson  at  the  date  of  the  com- 
mencement of  the  discovery  work,  what  was 
given  him  from  that  time  to  the  filing  of  the 
certificate  of  location,  or  the  completion  of 
the  title  by  the  finding  of  mineral,  nor  wbat 
were  the  disbursements  incident  to  these 
things.  It  Is  thus  Impossible  by  Inference  or 
arguments  to  find  the  necessary  proof  as  to 
the  application  of  the  Intervener's  money  to 
the  procurement  of  the  title."  Smith  v.  Tur- 
ley,  32  W.  Va.  14,  9  8.  B.  46;  Warner  v. 
Bowdoln  Square  Baptist  Soc.,  148  Mass. 
400,  19  N.  B.  403 ;  Dude  v.  Ford,  138  U.  S. 
687,  11  Sup.  Ct  417,  34  L.  Bd.  1091 ;  B:nox 
et  aL  V.  McFarran,  4  Colo.  696. 

In  addition  to  appellant's  contention  al- 
ready noticed,  there  are  two  others  which 
she  relies  on  for  reversal,  viz.:  (a)  Alleged 
error  in  the  construction  of  the  law  by  the 
lower  court,  concerning  deeds  of  real  prop- 
erty between  husband  and  wife,  where  the 
consideration  Is  not  paid  by  the  one  taking 
title;  (b)  refusal  of  the  court  to  allow  de- 
fendant to  testify  as  to  a  conversation  t>e- 
tween  her  husband  and  deceased,  which  took 
place  the  day  after  defendant's  marriage. 


[4]  As  to  the  first  ground,  appellanf  a  posi- 
tion is  supported  by  the  great  weight  of  au- 
thority. Her  contention  is  to  the  efTect  that 
when  a  husband  pays  the  purchase  money 
and  takes  a  conveyance  in  the  name  of  bis 
wife,  the  presumption  arises  that  he  Intended 
it  as  a  gift  and  there  Is  no  presumption  of 
a  trust  In  such  case;  while,  on  the  other 
hand,  if  the  conveyance  be  taken  In  the  name 
of  the  husband,  the  purchase  money  bdng 
paid  by  the  wife,  no  presumption  of  an  in- 
tention to  make  a  gift  arises,  but  the  pre- 
sumption of  a  resulting  trust  in  favor  of  ttie 
wife  at  once  arises,  and  the  husband  will  be 
deemed  to  be  a  trustee  of  the  property  thus 
acquired  for  her  benefit  unless  he  is  able  to 
overcome  such  presumption  by  establishing 
a  different  intention.  The  court  l>elow  as- 
sumed and  maintained  throughout  the  trial 
the  position  that  the  rule  applied  to  husband 
and  wife  equally;  in  other  words,  that  U 
the  conveyance  of  the  property  be  taken  to 
the  husband,  which  was  paid  for  by  the  wlfe^ 
the  law  raises  the  presumption  that  die  In- 
tended the  same  to  be  a  gift 

[S]  This  was  an  erroneous  view  of  die  law 
entertained  by  the  court,  but  we  are  unable 
to  see  wherein  appellant  was  prejudiced 
thereby.  Had  the  court  ruled  correctly  on 
the  question.  It  would  stUl  have  been  neces- 
sary for  appellant  to  prove  at  the  trial  the 
facts  constituting  a  resulting  trust  as  plead- 
ed in  her  answer.  As  we  read  the  record, 
no  evidence  offered  by  defendant  was  ex- 
cluded by  reason  of  the  court's  views  on  thla 
question.  On  tbe  contrary,  the  recoid  man- 
ifests a  decided  liberality  on  the  part  of  the 
court  in  admitting  evidence  favorable  to 
defendant  This  can  be  accounted  for  la 
view  of  the  court's  expressed  sympathy  for 
defendant  As  to  tbe  rule  recognizing  the 
distinction  In  conveyances  between  husband 
and  wife,  the  following  authorities  are  in 
point  and  appear  to  support  such  distinction 
beyond  controversy,  viz.:  Doll  v.  Glfford, 
supra ;  Kline,  Adm'r,  v.  Ratfand,47  Ark.  Ill, 
14  S.  W.  474 ;  Wright  v.  Wright  242  IlL  71, 
89  N.  B.  789,  26  L.  R.  A.  (N.  S.)  161;  Heath 
V.  Slocum,  116  Pa.  649,  9  Atl.  269. 

[6]  The  remaining  question  for  considera- 
tion pertains  to  the  ruling  of  the  lower  oonrt 
in  refusing  to  allow  defendant  to  testis  aa 
to  a  conversation  I>etween  her  huM)and  and 
deceased  concerning  the  matters  in  lasne, 
on  the  day  succeeding  her  marriage.  It 
would  appear  from  the  record  that  the  court 
held  defendant  to  be  disqualified  under  the 
act  of  1907,  p.  629,  Session  Laws  of  that 
year,  which  reads  In  part  as  follows:  "In 
any  such  action,  suit  or  proceeding,  any  ad- 
verse party  or  parties  in  Interest  may  testify 
as  to  any  conversation  or  admission,  or  as  to 
all  matters  and  things  connected  with  the 
subject-matter  of  said  action,  suit  or  vto- 
ceeding,  and  which  conversation  and  admis- 
sion and  matters  and  things  aforesaid,  oc- 
curred before  the  death  and  In  the  presence 
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uf  Bucb  deceased  peraoia  and  also  in  the  pres- 
ence of  anj  member  of  tbe  family  of  sucb  de- 
ceased person  over  the  age  of  sixteen  years, 
or  in  the  presence  of  any  heir,  legatee  or 
devisee  of ,  such  deceased  person  over  the 
age  of  sixteen  years;  provided,  however,  that 
sncb  member  of  the  family,  heir,  legatee  or 
devisee,  as  the  case  may  be,  is  present  at  the 
hearing  of  said  action,  suit,  or  proceeding, 
or  whose  testimony  Is  or  may  be  procurable 
at  such  trial." 

Appellant  contends  that  under  the  act  she 
was  qualified  to  testify,  claiming  tliat  the 
evidence  sought  to  be  elicited  pertained  to 
a  conversation  between  her  husband  and  de- 
ceased in  her  presence;  that  she  was  an  ad- 
verse party  in  Interest;  that  tbe  conversation 
related  to  matters  and  things  connected  with 
tbe  subject-matter  of  the  action;  and  that 
at  the  time  4>f  the  conversation  she  was  a 
member  of  tlte  famUy  of  said  deceased  over 
the  age  of  16  years.  The  question  here 
raised  is  an  important  issue  on  this  appeal. 
Tbe  evidence  shows  that  from  September  80, 
1907,  to  April  8,  1908,  defendant,  her  hus- 
band, and  deceased  lived  together  harmoni- 
ously in  the  house  in  controversy,  and  de- 
fendant took  care  of  the  house  and  did  the 
work;  also  that  defendant  and  her  husband 
occupied  deceased's  house  with  him  upon  his 
urgent  invitation.  There  is  no  evidence  as 
to  any  definite  agreement  between  these  three 
parties  concerning  their  Joint  occupation  of 
th^  premises.  The  evidence,  taken  as  a 
wbole,  rath»  tends  to  show  that  they  were 
living  together  in  pleasant  family  relations, 
without  any  definite  contract  between  them 
concerning  the  household  expenses  and  oc- 
cupancy of  tbe  home.  Under  this  state  of 
tbe  record,  it  becomes  necessary  to  construe 
the  phrase  "in  the  presence  of  any  member 
of  the  family  of  such  deceased  person,"  found 
in  the  act  If  defendant  was  not  a  member 
of  the  family  within  the  intent  thereof,  then 
the  court's  ruling  was  right;  otherwise  not 
It  is  true  the  husband  testified  as  to  the 
conversation  between  himself  and  deceased 
concerning  a  number  of  matters,  but  nothing 
was  testified  to  concerning  the  real  property 
In  issue;  on  the  other  hand,  defendant  was 
Interrogated  specifically  as  to  tbe  same.  It 
is  suggested  by  appellees  that,  if  the  court 
erred  in  excluding  defendant  as  a  witness.  It 
is  error  without  prejudice,  as  the  conversa- 
tion had  already  been  testified  to  by  the 
husband,  and  her  testimony  would  be  mere- 
ly cumulative.  We  cannot  adopt  this  reason- 
ing. If  a  competent)  witness,  defendant 
could  have  testified  to  the  entire  conversa- 
tion. It  cannot  be  presumed  that  she  would 
have  simply  corroborated  the  testimony  given 
by  her  husband.  He  may  have  omitted  in 
his  testUnony  a  substantial  part  of  the  con- 
versation, which  defendant,  if  a  competent 
witness,  could  and  probably  would  have  sup- 
idied,  had, she  been  allowed  to  testify. 

The  construction  of  the  statute,  respecting 


the  intent  and  meaning  of  the  Legislature 
In  the  use  here  of  the  word  "family,"  ap- 
pears to  be  necessary.  Innumerable  courts 
and  text- writers  have  defined  this  word, 
but  no  decision  can  be  found  which  attempts 
to  give  It  a  fixed,  definite,  and  invariable 
meaning  when  used  in  statutes.  It  seems 
to  be  generally  conceded  that  it  has  several 
meanings.  Its  broadest  one  includes  all  those 
who  are  descended  from  one  common  pro- 
genitor— tuus  of  the  same  blood.  In  a  less 
comprehensive  sense,  it  means  a  collective 
body  of  persons  living  together  and  constitut- 
ing one  honsehold  under  one  bead.  In  a 
still  more  limited  sense.  It  means  father, 
mother,  and  children.  It  is  also  defined  as 
follows:  "Family,  at  law,  is  a  collective  body 
of  persons  who  live  in  one  home,  under  one 
head  or  manager."  3  Words  &  Phrases,  p. 
2673.  It  has  also  received  countless  interpre- 
tations as  found  in  statutes  concerning  home- 
stead exemptions,  and  exemption  of  personal 
earnings  of  the  head  of  a  family,  etc. ;  like- 
wise when  found  in  wills  and  codlciI&  Its 
meaning  has  been  often  adjudicated  when 
found  in  statutes  concerning  widows'  allow- 
ances, etc.  It  seems  to  be  generally  .held 
that,  in  the  absence  of  a  statute  specifically 
defining  Its  meaning,  its  purport  and  effect 
are  to  be  determined  by  the  context  of  the 
statute  and  consideration  of  the  subject-mat- 
ter to  which  It  refers.  One  court,  in  Roco 
y.  Green,  50  Tex.  483,  has  laid  down  the 
following  rule:  "We  deduce  from  the  author- 
ities the  following  general  rules  to  determine 
when  the  relation  of  a  family,  as  contem- 
plated by  law,  exists;  (1)  It  Is  one  of  social 
status,  not  of  mere  contract  ^)  Legal  or 
moral  obligation  on  the  head  to  support  the 
other  members.  (3)  Corresponding  state  of 
dependence  on  tbe  part  of  the  other  members 
for  this  support"  However,  that  case  was 
founded  upon  a  construction  of  a  section  of 
the  Texas  state  Constitution,  which  reserved 
from  forced  sale  certain  designated  property, 
which,  by  the  act,  withdrew  the  same  from 
the  estate  of  a  deceased  person  In  case  a 
constituent  of  the  family  survived."  It  was 
there  held  that  a  married  daughter  with  her 
children,  residing  with  her  mother,  was  not  a 
constituent  member  of  the  family  such  as  en- 
titled her  and  her  children  to  the  homestead 
upon  the  death  of  the  mother.  Many  cases 
are  dted  by  counsel  in  their  briefs  for  the 
purpose  of  supporting  their  views  respective- 
ly upon  this  question,  but  our  attention  has 
been  called  to  none  which  are  In  point  or 
which  are  of  much  assistance  in  determining 
the  question. 

It  will  be  noticed  that  our  statnte  of  1907 
above  quoted  was  merely  an  addition  to  the 
law  then  existing.  As  the  law  existed  at  the 
time  of  its .  enactment,  defendant  would  not 
have  been  a  competent  witness  for  any  pur- 
pose In  this  case.  Under  the  statute  of  1907, 
Is  the  defendant  a  competent  witness  under 
the  facts  here  shovra?   We  think  not   ▲  rea- 
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Bonable  Inference  as  to  the  purpose  of  the 
Legislature  in  enacting  the  statute  mention- 
ed would  be  that  in  this  class  of  actions  all 
evidence  pertinent  to  the  issues  ought  to  be 
admitted,  when  such  rule  would  work  no  in- 
jury or  prejudice  to  the  estate  or  to  any  par- 
ty or  person  Interested  as  heirs  or  beneficia- 
ries In  the  result  of  the  proceedings.  It  is 
probable  that  in  this  kind  of  an  action  any 
conversation  concerning  the  subject-matter  of 
litigation,  had  between  deceased  and  a  third 
party  in  the  presence  of  an  heir,  legatee,  or 
devisee  of  the  deceased,  or  In  the  presence  of 
a  member  of  his  family,  would  not  result  in 
injury  to  the  estate,  because,  in  theory  at 
least,  the  interests  of  deceased's  family,  his 
legatees,  heirs,  and  devisees,  would  naturally 
lie  with  the  administrator  or  executor,  and 
their  evidence  would  be  available  to  assist  in 
determining  the  truth  or  falsity  of  the  facts 
detailed  by  such  conversation.  The  common- 
law  authorities  generally  concede  that  there 
Is  no  duty  imposed  on  a  husband  or  wife  to 
provide  for,  support,  or  maintain  stepchil- 
dren. Still  It  is  generally  held  that,  if  such 
children  are  taken  into  the  family  as  constit- 
uent members  thereof,  and  treated  and  fos- 
tered as  children  of  the  whole  blood,  they 
will  be  considered  members  of  the  family 
and  entitled  to  such  support  In  such  case, 
however,  the  rule  is  not  to  be  Interpreted  aa 
extending  the  right  of  inheritance  to  those 
entitled  to  sach  support  The  following  cas- 
es Involve  an  interpretation  of  the  word 
"family"  as  used  in  divers  statutes,  via. : 
Town  of  Manchester  v.  Town  of  Rupert  6 
Vt  201;  Menefee  v.  Chesley,  98  Iowa,  55,  68 
N.  W.  1038;  McMahlU  v.  Estate  of  McMahill, 
lis  lU.  461;  Smith  v.  Wildman,  37  Conn.  384; 
Bowne  v.  Witt  19  Wend.  (N.  X.)  475.  These 
cases  are  instructive  as  showing  the  different 
views  entertained  by  the  various  courts  in 
construing  the  meaning  of  the  word  "family" 
when  used  In  statutes. 

Our  conclusions  are  that  as  to  the  compe- 
tency of  the  defendant  as  a  witness,  the  stat- 
ute relied  on  must  be  considered  in  connec- 
tion with,  and  controlled  by,  the  statutes  of 
descent  and  distribution,  rather  than  the 
meaning  of  the  word  "family,"  as  deduced 
from  any  other  statute;  and  that  the  words 
"member  of  the  family"  of  snch  deceased,  in 
the  sense  here  used.  Include  only  snch  per- 
sons living  with  the  deceased  as  would  In- 
herit from  him  by  the  laws  of  descent  Oth- 
ers, such  as  heirs,  legatees,  and  devisees,  who 
do  not  live  with  deceased  so  as  to  constitute 
members  of  his  family,  are  specially  mention- 
ed in  the  statute.  The  court  therefore,  did 
not  err  in  excluding  defendant  as  a  witness. 

We  do  not  think  the  record  discloses  suffi- 
cient proof  to  warrant  a  decree  fastening  a 
resulting  trust  upon  the  property;  nor  was 
the  proof  sufficient  to  warrant  a  decree  for 
an  equitable  lien  in  favor  of  defendant 

In  view  of  the  able  dissenting  opinion  writ- 
ten by  our  Brother  BELXi,  we  feel  Impelled  to 


add  a  word  to  what  has  already  been  said. 
The  court  does  not  seem  to  be  divided  on  any 
legal  or  equitable  principle  involved  in  the 
majority  opinion,  but  the  disagreement  arises 
from  an  analysis  of  the  testimony  and  the 
force  and  effect  to  be  given  thereto.  True, 
the  record  shows  that  appellant,  as  well  as 
her  mother  and  stepfather  (Davenport),  were 
poor  but  industrious  colored  people;  but  it 
shows  with  equal  clearness  that  appellees 
were  also  respectable  and  poor  colored  peo- 
ple; in  addition  to  which,  it  discloses  that 
appellees  were  the  h^rs  at  law  of  Davenport 
under  the  statutes  of  descent  of  this  state. 
The  Legislature,  as  the  supreme  law-making 
power  of  the  state,  might  have  conferred 
right  of  inheritance  upon  stepchildren,  but  it 
has  not  done  so.  The  courts  do  not  question 
the  wisdom  of  laws  enacted  by  the  people's 
representatives,  but  they  look  only  to  the  en- 
forcement of  the  laws  as  they  find  them. 

The  minority  opinion  invokes  the  maxim 
"There  is  no  wrong  without  a  remedy."  Th« 
converse  is  also  true,  as  illustrated  in  this 
case.  The  remedy  sought  fails,  because.  In  a 
legal  sense,  there  was  no  wrong  suffered  or 
shown.  We  would  suggest  that  the  maxim 
"Damnum  absque  injuria"  is  recognized  and 
observed  in  every  court  where  the  common 
law  is  practiced,  and  under  its  observance 
untold  injuries  of  a  moral  or  dvil  nature  are 
suffered  in  individual  cases,  for  which  there 
is  no  redress.  The  maxim  can  be  illustrated. 
Suppose  the  mother,  prior  to  her  death,  had 
been  the  record  owner  of  this  property  and 
had  deeded  or  devised  the  same  to  her  hus- 
band, thereby  disinheriting  her  own  flesh  and 
blood.  No  doubt  this  would  be  considered  a 
moral  wrong;  indeed  it  would  have  worked 
practically  the  same  moral  wrong  against 
which  Judge  BBLL  so  eloquently  inveighs; 
but  who  can  say  that  any  known  law  oz  rule 
of  equity  could  be  invoked  in  such  a  case  to 
deprive  Davenport  and  his  lawful  heirs  of  the 
interest  so  conveyed?  In  other  words,  the 
distinction  between  the  views,  as  expressed 
by  the  minority  opinion  and  the  majority 
opinion,  comes  to  this:  The  majority  opinion 
recognizes  the  statutes  of  descent  and  distri- 
bution and  the  unbroken  line  of  decisions  of 
the  highest  court  of  this  state  as  controlling 
until  set  aside  by  the  legislative  branch  of 
the  state  government;  while  the  minority 
view  is  that  when  said  statutes  and  deci- 
sions seem  to  conflict  with  the  personal  view 
of  an  inferior  court  concerning  moral  ques- 
tions, they  have  no  binding  force. 

The  evidence  here  well  Justifies  a  presump- 
tion that  Davenport  intended  his  stepdaugh- 
ter to  have  the  (1,500  in  interest-bearing 
bank  certificates  which  he  had  turned  ova 
to  her,  and  which  she  possessed  at  the  time 
of  his  death,  but  that  he  desired  the  real 
property  to  go  to  his  lawful  heirs.  While  the 
evidence  shows  that  on  several  occasions  be 
stated  he  intended  to  give  the  real  estate  to 
the  stepdaughter,  the  fact  remains  that  h* 
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never  evinced  any  Intention  by  act  or  deed 
to  do  80.  He  had  ample  opportunity  to  con- 
munmate  his  alleged  intention,  and  even  In 
AlB  last  sickness  there  were  several  days  be- 
fore death  In  which  he  could  have  transfer- 
red the  property  to  appellant,  either  by  will 
or  deed. 

It  cannot  be  said  that  this  court  has  in  any 
way  overlooked  appellant's  interests ;  for  in 
a  recent  decision  It  has  reversed  a  Judgment 
brought  here  by  her,  in  order  that  she  might 
hare  the  full  benefit  of  a  Jury  trial  upon  is- 
sues which  Involve  her  material  property 
nghta 

The  former  opinion  is  withdrawn,  and  the 
Judgment  will  be  affirmed. 

Judgment  affirmed. 

BELL  and  MORGAN,  JJ.,  dissent. 

BfILL,  J.  (dissenting).  I  have  such  Im- 
plicit confidence  in  the  Integrity  and  sound 
judgment  of  my  Associates  that  it  would  be 
a  struggle  for  me  to  dissent  from  their  con- 
clusion, if  I  were  not  convinced  that  they  un- 
wittin^y  do  a  great  injustice  to  the  appel- 
lant, Nellie  Fagan,  tho>ugh  the  misapplica- 
tion of  a  technical  rule  of  evidence  to  a 
state  of  facts,  to  which,  I  think.  It  was  never 
intended  to  apply;  and,  further,  my  Associ- 
ates and  the  trial  court,  as  I  understand  it, 
agree  with  me  that  the  result  of  the  Judg- 
ment carries  with  It  injustice,  because  of 
the  supposed  Impotency  of  the  conrt  to  In- 
vade what  the  majority  think  an  impregnable 
line  of  court  decisions  and  precedents,  pre- 
venting them  from  doing  what  they  should 
Uke  to  do,  if  legally  possible. 

October  8,  1891,  James  Davenport,  a  hard- 
working and  saving  colored  bodcarrler,  mar- 
ried Ella  Kaseby,  an  eQually  hard-working 
and  saving  colored  laundress.  The  wife 
brought  to  the  marriage  a  three  year  old 
daughter,  now  the  appellant  herein,  and  $500 
in  cash,  and  Immediately  after  the  marriage 
she  took  up  her  residence  and  vocation  in  the 
dty  of  Denver,  working  out  as  a  laundress  by 
the  day,  saving  her  earnings,  and  Intensely 
persisted  in  her  efforts  for  almost  10  succes- 
sive years,  or  until  October  8, 1901,  when  she 
died,  leaving  her  husband,  the  said  James 
Davenport,  and  her  said  daughter,  then 
about  13  years  of  age,  as  her  sole  heirs  at 
law.  The  daughter.  Immediately  upon  the 
death  of  her  mother,  assumed  the  duties  as 
Housekeeper  for  Davenport,  and  faithfully 
attended  to  them  for  almost  8  years,  or  until 
about  April  8,  1909,  when  Davenport  died, 
leaving  her  in  the  possession  of  lot  22,  block 
186,  BtUes'  addition  to  the  dty  of  Denver, 
with  a  little  one-story  brick  house  thereon.  In 
which  the  family  had  lived  ever  since  the 
marriage,  and  also  left  In  her  possession 
about  $1,500  m  bank  certificates.  When  Dav- 
enport was  married,  he  owned  an  undivided 
one-half  Interest  in  the  lot  and  house  before 
mentioned,  and  a  colored  friend  of  his  by 
the  name  of  Bamett  owned  the  other  half 
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thereof.  These  two  poor  colored  men-  pur- 
chased this  home  on  the  7th  day  of  Novem- 
ber, 1887,  for  a  consideration  mentioned  in 
the  deed  of  f2,000,  and  gave,  in  part  payment 
thereof,  a  trust  deed  for  $1,S50,  which  was 
released  November  9,  1889,  and  there  is  evi- 
dence tending  to  show  that  they  borrowed 
some  money  fi-om  a  real  estate  man,  but  the 
amount  and  security.  If  any,  given  therefor 
is  not  made  known.  Davenport  admitted  to 
a  friend  of  his,  one  of  the  witnesses,  that  he 
was  in  debt  when  be  married,  and  that  his 
wife  let  him  have  her  money  to  pay  for  the 
home,  and  notwithstanding  this  indebtedness 
and  his  meager  earnings,  on  November  16, 
1801,  Just  a  little  mbre  than  one  month  aft- 
er the  marriage,  he  loaned  Bamett  $600, 
which  was  secured  by  a  trust  deed  on  Har- 
nett's interest  in  the  property,  and  about  two 
years  afterwards  he  loaned  him  $800  more, 
which  was  likewise  secured.  Doubtless  both 
of  these  loans  were  made  as  a  means  of  buy- 
ing Bamett's  interest  in  the  property,  as  the 
title  thereto  was  obtained  by  Davenport 
through  those  avenues  on  the  28tb  day  of 
November,  1894,  when  the  first  trust  deed  to 
him  was  foreclosed,  and  the  property  pur- 
chased by  him  for  the  amount  due  on  said 
trust  deed,  and  expenses,  and  a  deed  im- 
mediately executed  to  him,  as  at  that  time 
there  was  no  equity  of  redemption  In  this 
state  from  such  sales.  There  is  not  a  par- 
ticle of  evidence  showing  that  the  wife  had 
a  dollar  of  the  money  she  brought  to  the  mar- 
riage or  any  of  her  earnings  at  the  time  of 
her  death,  except  such  as  she  was  entitled  to 
claim  as  her  interest  in  the  property  or  pos- 
sibly the  bank  certificates  before  mentioned, 
and.  In  support  of  such  claim,  there  is  plenty 
evidence  to  the  effect  that  the  money  she  had 
at  the  time  of  the  marriage  and  her  subse- 
quent earnings  were  invested  in  the  property. 

Victor  Scruggs,  who  worked  with  Daven- 
port for  a  period  of  about  8  years,  testified 
that  Davenport  told  him  about  four  or  five 
months  after  the  marriage  that  "his  wife  was 
going  ahead  with  the  property  and  keeping 
up  the  payments,  for  he  wasn't  making  a 
dollar;  that  was  daring  the  panic."  He 
further  testified  that  the  panic  lasted  about 
a  year  and  a  half,  and  that,  when  Davenport 
did  work,  he  did  not  earn  over  $1.50  a  day, 
and  that,  in  a  conversation  he  had  with  him 
after  the  wife  died,  Davenport  "commenced 
crying  about  his  wife,  how  hard  she  worked 
and  helped  to  pay  for  the  place,  and  now,  he 
says,  •  •  •  'I  want  Nellie  to  have  this 
place  when  I  die.  •  •  •  she  has  stayed 
here,  and  her  mother  worked  hard  and  has 
put  more  money  in  Xhe  place  than  I  have, 
and  I  want  her  to  have  this  place  when  I 
die.' " 

Mr.  Dwyer,  a  shoeman,  and  a  particular 
friend  and  neighbor  of  the  Davenports,  testi- 
fied that,  shortly  after  the  death  of  Daven- 
port's wife,  Davenport  told  him  that  "her 
(Nellie  Fagan's)  mother  helped  him  make  the 
money  to  get  the  property  with,  and  that  he 
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certainly  would  see  that  she  (Nellie  Fagan) 
would  have  it,"  and  the  witness  also  testi- 
fied that,  in  a  conversation  with  Davenport 
about  two  weeks  before  his  death,  Davenport 
told  him  that  Nellie  would  get  the  property; 
"that  she  was  entitled  to  it;  that  Nellie  had 
worked  hard  since  her  mother  died  and 
helped  him,  and  if  it  was  not  for  Nellie  and 
her  mother  he  wouldn't  be  able  to  hold  the 
property." 

Mahalla  Ming  testified  that  Davenport  and 
his  wife  "bad  purchased  and  owned  their 
own  home  in  Denver,  Colo.  They  had  both 
saved  money  from  their  work,  and  my  sister 
(Mrs.  Davenport)  took  from  Kirkwood,  Mo., 
when  they  were  married  about  $500,  which 
was  put  into  the  home.  •  •  •  She  was  a 
hard-working,  saving  woman.  She  saved 
her  money  and  improved  the  home  and  help- 
ed pay  It  out  of  debt." 

J.  W.  Bamett  testified  that  the  property 
was  purchased  by  Davenport  before  the  mar- 
riage, "and  after  the  marriage  Mrs.  Daven- 
port helped  pay  for  it.  *  *  *  She  was  a 
hard-working,  saving  woman.  She  jvas  a 
laundress  and  worked  out  by  the  day  and 
gave  it  to  Mr.  Davenport  to  pay  on  the  prop- 
erty and  support  the  family." 

Pat  Ming  testified  that  "Davenport  visited 
me  in  Kirkwood  •  •  •  he  told  me  that 
when  he  married  Ella  Bamett  (appellant's 
mother)  he  was  in  debt,  and  she  gave  him 
money  that  she  had  previous  to  their  mar- 
riage to  help  him  out  of  debt  for  their  home." 

The  foregoing  with  other  evidence  was  in- 
troduced on  behalf  of  the  appellant,  and  the 
trial  Judge,  in  his  annpuncement,  said:  "This 
is  a  case  that  Illustrates  that  hardships  may 
arise  under  the  law.  If  there  ever  was  a 
case  that  appeals  to  a  sense  of  moral  justice, 
this  one  does,  on  behalf  of  the  defendant 
here.  I  think  that  the  evidence  shows  that 
this  girl,  at  two  or  three  years  of  age,  was 
taken  into  this  family,  and  that  her  mother 
brought  somewhere  about  $500,  which  went 
into  the  family  funds.  The  mother  worked 
for  years  at  hard  labor,  and  her  earnings 
went,  so  far  as  the  evidence  in  the  case 
shows,  in  the  same  way,  and  the  deceased 
got  the  benefit  of  it  all,  and  it  is  an' ex- 
tremely harsh  matter  and  a  great  moral  in- 
justice that  this  girl  cannot  recover  what 
she  should  be  entitled  to  at  least;  that  Is, 
the  proportion  of  the  estate  that  was  created 
by  her  mother.  It  is  impossible  for  the 
court  to  determine,  from  this  evidence,  just 
how  much  of  these  funds  or  earnings  went 
into  the  property.  There  is  no  evidence  here 
of  any  definite  amount  having  gone  in  out  of 
the  $500.  There  is  evidence  here — plenty  of 
it — to  sustain  the  proposition  that  she  had 
helped  pay  for  this  home.  •  •  •  There 
is  evidence  to  show  that  some  time  prior  to 
this — some  time  prior  to  her  marriage — she 
had  $500.  The  evidence  shows  that  a  month 
after  the  marriage  the  deceased  made  this 
loan,  wliich  is  the  source  of  his  title  to  an  un- 
divided  one-half   of   the   property,    and   if 


this  $5(X)  could  have^  been  traced  Into  this 
loan  this  court  would  have  held  that  there 
was  an  equitable  lien  there,  provided  there 
had  alio  been  an  arrangement  shovm  that 
would  rehut  the  pretumption  of  law  that  ob- 
taing  in  dealingt  between  hutband  and  wife 
that  these  matter*  are,  <n  the  abgcnce  of 
any  thawing  to  the  contrary,  oMumed  to  be 
gifts,  which  is  a  weU-estabUshed  principle  of 
law."    (Italics  mine.) 

If  the  courts  are,  in  fact,  as  impotent  as 
the  criticisms  of  the  learned  trial  judge 
would  indicate,  then  the  boasts  of  the  chan- 
cellors throughout  many  generations,  that 
"Equity  will  not  suffer  a  wrong  without  a 
remedy,"  have  been  but  tinkling  cymbals  and 
of  no  substantial  benefit.  However,  I  do  not 
thing  that  the  court  is  as  powerless  as  the 
learned  trial  judge  concluded  in  this  case. 
He  unfortunately  labored  under  an  erroneous 
assumption  in  holding  that  it  "Is  a  well-es- 
tablished principle  of  law"  that,  in  the  ab- 
sence of  any  showing  to  the  contrary,  the 
moneys  or  property  of  the  wife  received  by 
the  husband  are  assumed  to  be  gifts.  It  is, 
rather,  a  well-established  principle  of  law 
that,  if  a  husband,  upon  whom  rests  a  legal 
obligation  to  supply  his  wife  with  a  home 
and  maintenance,  being  out  of  debt,  tnms 
over  his  money  or  property  to  her,  he  will 
be  presumed  to  have  made  a  gift  thereof. 
However,  if  the  wife,  upon  whom  rests  no 
such  primary  legal  obligation,  places  her 
money  in  her  husband's  hands,  and  he  in- 
vests it  in  realty  and  takes  the  title  in  his 
own  name,  the  presumption  prevails  that  a 
gift  is  not  intended,  but  that  he  holds  the 
title  in  trust  for  her.  Wright  v.  Wright,  242 
111.  71,  89  N.  E.  789,  26  L.  R.  A.  (N.  S.)  161 ; 
Lloyd  V.  Woods,  176  Pa.  63.  34  AU.  926; 
Kline  V.  Hagland,  47  Ark.  Ill,  14  S.  W.  474; 
Title  Ins.  &  Trust  Ca  v.  Ingersoll,  158  Cal. 
474,  111  Pac.  362,  363. 

I  think  the  trial  judge  also  erred  in  hold- 
ing that  there  is  no  evidence  showing  what 
amount  or  when  any  of  the  wife's  money  was 
Invested  in  the  property.  Every  necessary 
element  of  this  case  may  be  proven  by  cir- 
cumstantial evidence,  and  therefore  the  trial 
court  had  a  right  to  take  into  consideration 
the  fact  that  Davenport  was  in  debt  when 
he  married ;  that  he  was  a  hodcarrler  work- 
ing for  low  wages;  that  he  was  obliged  to 
live  out  of  his  wages,  and  at  times  Indulged 
tn  luxuries,  such  as  intoxicating  beverages; 
that  the  mother  of  the  appellant  brought  to 
the  marriage  $600  in  cash  about  30  days 
before  the  $600  loan  was  made;  that,  ac- 
cording to  one  of  the  witnesses  at  least,  this 
$500  together  with  Mrs.  Davenport's  subse- 
quent earnings  were  invested  in  the  property ; 
that  no  other  disposition  of  this  money  has 
been  shown ;  that  there  is  no  evidence  tliat 
any  money  was  invested  in  the  purchase  of 
the  property,  except  the  $600  and  $800  loans ; 
that  Davenport  admitted  during  his  lifetime 
that  his  wife  helped  to  pay  for  the  property, 
and  had  put  more  money  Into  it  than  be  did ; 
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tb{.t  the  property  belonged  to  the  appellant 
as  mncb  as  It  did  to  him  during  his  lifetime ; 
and  that  he  intended  that  she  should  have 
the  whole  of  it  after  his  death,  because  of 
Um  unremitting  toll  of  his  wife  and  the  ap- 
pellant in  assisting  In  securing  and  maintain- 
ing the  home,  and  had  requested  the  witness 
Scruggs  to  go  with  blm  to  a  lawyer  at  an 
early  date  to  will  the  property  to  her,  but 
was  soon  taken  111  and  lived  but  a  few  days 
thereafter. 

I  think  the  above-stated  circumstances  es- 
tablish a  definite  amount  and  time  of  In- 
vestment on  the  part  of  the  mother,  and  If, 
as  stated  by  the  witness  Scruggs,  she  had 
put  more  money  into  the  property  than 
Davenport  did,  this  is  definite  to  the  extent 
of  one-half  of  their  combined  investment; 
tltat  is,  if  the  two  paid  for  the  entire  prem- 
ises, and  Davenport  acknowledged  that  his 
wife  paid  more  than  he  did,  then  It  is  definite 
that  she  paid  for  at  least  one-half  thereof. 
As  to  the  amount  Invested  by  her  above 
one-half,  it  is  Indefinite;  but  the  fact  that 
she  cannot  recover  the  Indefinite  sum  above 
one-half  should  not  militate  against  her 
right  or  the  right  of  her  heir  to  recover  the 
definite  sum  established.  It  is  and  always 
has  been  the  policy  of  the  law  to  give  every 
reasonable  presumption  in  favor  of  Justice. 
Where  this  court  is  not  bound  by  some  leg- 
islative enactment  or  decision  of  a  higher 
court  of  this  state  on  a  like  statement  of 
facts.  Its  first  duty  is  to  determine  what 
would  be  substantial  Justice,  then  make 
every  endeavor  to  find  some  approved  legal 
or  equitable  way  by  which  Justice  may  be 
doneL  It  is  a  severe  reflection  upon  the 
courts  when  a  judge  feels  bound  to  say,  as 
was  done  In  this  case,  that  the  Judgment  he 
renders  carries  with  It  "a  great  moral  In- 
justice." We  think  the  Judge  underestimated 
Itis  power  and  misconceived  his  duty  when 
he  entered  Judgment  for  the  appellees,  while 
admitting  that  in  "Justice  and  good  morals" 
they  were  not  entitled  to  the  same.  We  are 
told,  however,  that,  In  establishing  a  trust 
like  the  one  involved  here,  the  evidence  must 
be  almost  beyond  a  reasonable  doubt  In  favor 
of  the  trust  This  extreme  rule  applies 
where  the  Justice  of  the  case  Is  uncertain. 
Eh^ery  general  rule  has  Its  numerous  excep- 
tlona.  It  has  always  been  abhorrent  to  the 
cliancellor  to  permit  injustice  to  prevail.  It 
was  the  inadequacy  of  the  law  to  furnish  a 
remedy  for  every  Injury  that  called  the 
court  of  equity  into  existence.  In  the  forma- 
tive period  the  chancellors  recognized  no 
difference  between  a  moral  and  a  legal  In- 
justice, but  were  guided  in  their  decisions  by 
their  consciences,  and  not  by  what  has  since 
been  aptly  termed  the  civU  or  Judicial  con- 
science of  the  court,  but  by  their  own  indi- 
vidual consciences,  by  their  moral  sense  ap- 
prehending what  Is  right  and  wrong,  by  their 
own  conceptions  of  good  faith.  1  Pomeroy's 
Equity  (3d  Ed.)  i  CSO. 

In  tliis  msuner  the  first  precedents  were 


made,  and  continued  until  they  bad  attained 
a  reasonable  completeness  with  resi>ect  to 
fundamental  principles  and  general  rules. 
This  accumulation  became  the  storehouse 
whence  the  chancellors  obtained  material  for 
their  decisions,  and  both  guided  and  restrain- 
ed their  judicial  action.  Equity  is  ever  ex- 
panding its  doctrines  so  as  to  cover  new 
facts  and  relations,  and  has  a  power  of  or- 
derly expansion,  which  cannot  be  lost  with- 
out destroying  its  very  nature.  Pomeroy's 
Equity,  supra,  H  59,  60.  However,  in  the  de- 
velopment of  every  Judicial  system,  the  peo- 
ple have  been  compelled  from  time  to  time 
to  destroy,  by  legislative  acts,  the  controlling 
powers  of  precedents,  before  such  orderly 
expansion  could  maintain  its  continuing 
growth. 

The  New  York  Legislature  in  1848  (Laws 
1848,  c.  379)  passed  a  most  sweeping  act 
termed  "The  Reformed  American  System  of 
Procedure"  with  the  avowed  purpose  of  de- 
stroying the  supremacy  of  a  multitude  of 
unjust  precedents,  and  to  adopt  the  general 
equity  theory  of  parties,  and  to  apply  this 
system  to  the  single  civil  action  in  all  civil 
cases.  The  principles  of  this  act  became  so 
popular  that  the  legislatures  of  most  of  the 
states  of  the  Union  and  the  British  ParUa- 
ment  soon  adopted  the  same.  Many  leading 
lawyers  and  influential  benches  gave  the  acts 
a  most  narrow  construction,  and  limited  the 
Intended  liberal  use  of  the  principles.  Pom» 
roy's  Code  Remedies  (4th  Ed.)  i  6.  The  legis- 
lative policy  has  been,  and  is,  in  the  juris- 
dictions adopting  the  liberal  procedure,  that 
the  court  shall  see  that  Justice  is  administer- 
ed according  to  the  liberalized  reformed  pro- 
cedure. It  should  not  now  be  possible  for  a 
court,  upon  facts  similar  to  those  contained 
in  this  record,  to  announce,  as  the  trial  court 
did  at  the  conclusion  of  the  evidence,  that 
"a  great  moral  injustice"  is  done  to  the  ap- 
pellant in  his  Judgment  then  given  against 
her.  We  have  heard  no  denial  from  any  of 
the  Judges  that  the  well-worn  finger  prints 
of  the  mother  of  Nellie  Fagan  are  indelibly 
imbedded  in  every  fiber  of  this  home  secured 
after  the  marriage,  and  that  the  appellant 
Is  in  "Justice  and  good  morals"  entitled  to  at 
least  one-half  of  the  creation  of  her  mother, 
but  the  majority  of  the  court  seem  to  apply 
the  strict  rules  of  resulting  trusts,  properly 
applicable  where  the  rights  and  equities  are 
uncertain.  In  this  case  we  have  heard  no 
one  express  a  doubt  that  the  prevailing  equi- 
ties were  upon  the  side  of  the  appellant  It 
Is  dlfllcult  for  us  to  see  in  the  light  of  the 
equity  precedents,  built  up  by  a  long  line 
of  distinguished  chancellors,  the  great  under- 
lying principles  of  which  are  natural  justice 
and  the  moral  code,  how  a  majority  of  this 
court  can  consistently  confirm  a  Judgment 
which  was  rendered  with  a  contemporaneous 
confession  tliat  it  was  in  violation  of  "moral 
Justice,"  and  that  it  was  "an  extremely 
harsh  matter  and  a  great  moral  injustic* 
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tbat  this  girl  cannot  recoyer  what  ahe  should 
De  entlUed  to." 

There  are  cases  wherein  statutory  prohibi- 
tions force  judges  to  award  or  confirm  what 
they  believe  to  be  "harsh  and  unjust"  judg- 
ments, but  In  this  case  the  judges  are  not 
only  free  from  legislative  prohibition,  but 
the  very  spirit  of  the  "Reformed  American 
System  of  Procedure"  adopted  by  our  Legis- 
lature demands  that  judgments  shall  be  in 
harmony  with,  rather  than  in  violation  of, 
"moral  justice."  We  know  of  no  system 
which  should  uphold  such  judgments,  since 
the  technical  rigors  of  the  common  law  dom- 
mlnated  the  courts  and  the  precedents  creat- 
ed thereunder. '  However,  this  is  an  equity 
case,  and  we  understand  that,  by  force  of  the 
eqaity  rules  and  the  reformed  procedure, 
the  rigors  of  the  common  law  have  no  ap- 
pllcatlom  to  the  facts  before  us. 

It  may  be  thought  that  the  appellant  may 
present  a  simple  claim  against  the  estate  for 
money  had  and  received.  This  suit  was 
brought  May  19,  1900.  All  claims  against 
estates  are  required  to  be  filed  within  a  short 
time  limit,  to  entitle  claimants  to  participate 
in  the  Inventoried  assets.  When  Nellie  Fa- 
gan  is  driven  from  this  court  empty-handed, 
she  will  not  only  have  lost  all  interest  In  the 
home,  in  which  her  mother  admittedly  invest- 
ed thq  net  earnings  of  almost  a  life's  toll,  to 
those  who  have  never  invcisted  a  penny  there- 
in, but  will  be  mulcted  in  a  large  bill  of  costs 
that  will  probably  consume  her  net  earnings 
for  many  years;  and  It  is  not  probable  that 
this  simple-minded  colored  girl  will  be  dis- 
posed to  hasard  another  long  journey  In 
courts  which  can  give  her  no  assurance  of 
more  substantial  remedies  than  mere  sympa- 
thy, while  confessing  that  her  claim  Is 
"morally  just"  In  fact,  the  machinery  of  the 
courts  is  so  inordinately  expensive  that  those 
of  small  affairs  cannot  expect  to  reap  any 
real  reUef  therethrough,  if  only  one  journey 
is  required,  and  they  may  well  expect  to 
really  lose,  though  the  courts  may  announce 
a  success,  if  the  journey  must  be  doubled. 

We  think  it  the  purpose  of  equity  and  the 
reformed  procedure  that  the  courts  shall, 
from  the  threshold  to  the  termination  of  ev- 
ery suit  filed,  make  it  a  point  of  every  effort 
that  the  controversy  be  decided  and  deter- 
mined on  the  merits  in  a  single  proceeding, 
and  justice  awarded  in  the  spirit  of  equity 
and  tiie  liberalized  reformed  procedure,  obliv- 
ious of  the  musty  precedents  created  by  the 
technical  rigors  of  the  common  law. 

We  do  not  believe,  with  all  due  deference 
to  the  majority  of  the  court,  that  any  tech- 
nical rule  of  evidence  or  any  finespun  tech- 
nical distinction  as  to  whether  the  facts  in 
this  case  bring  it  within  the  purview  of  an 
equitable  lien  or  a  resulting  trust  is  suffi- 
cient to  justify  the  creation  of  the  paradox 
exhibited  in  this  case  of  having  the  moral 
rights  of  the  appellant  standing  on  one  side 


of  a  dead  line  in  defeat,  and  the  appellees, 
confessed  to  be  in  the  wrong  by  the  trial 
court  In  its  announcement,  standing  upon 
the  other  side,  with  their  unrigbteons  cause 
supported  by  the  decree  of  a  court  of  equity. 

MORGAN,  J.,  concurring. 


(69  Or.  440) 
CHRISTI ANSON  v.   TALMAGH.t 
(Supreme  Conrt  of  Oregon.     Feb.  8,  1914.) 

1.  Wills  (J  230*)— Rights  of  Lbjatees  and 

DBVISKSS— ESTOPPKL. 

Where  a  testator  leaves  to  a  mother  and 
her  two  daughters  all  of  his  teal  and  personal 
property,  except  $50,  which  he  beqneatbs  to 
his  daughter,  the  acceptance  by  his  daughter  of 
the  sum  bequeathed  to  her  from  the  other  lega- 
tees does  not  estop  her  from  asserting  the  in- 
validity of  the  devise  to  the  mother  under  Ll  O. 
li.  i  7335,  declaring  void  any  legacy  bo  far  as 
it  concerns  any  person  who  attests  tbe  wilL 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  II  555-659;    Dec.  Dig.  {  230.  •] 

2.  Advebsk  Possession  (j  62*)  — MtmrAt 
Rights  ano  Liabilities— Ad vkbsx  Posses- 
sion. 

The  possession  by  an  administrator  of  land 
devised  to  his  wife  and  daughters,  the  devise 
to  his  wife  being  void,  because  she  attested  the 
will,  does  not  become  adverse  as  against  an 
heir  of  testator,  entitled  to  the  share  devised 
to  the  administrator's  wife,  till  the  heir  has 
notice  that  the  cotenants  for  whom  the  adminis- 
trator is  acting,  including  his  wife,  claim  to 
own  the  land  absolutely. 

[Eid.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  324-327,  829-332;  Dec. 
Dig.  {  62.*] 

3.  Tenancy  in  ComtoN  ({  15*)— Adverse 
Possession— EviDKNCE— WEIGHT  and  Suf- 

nCIBNOT. 

Testimony  that  the  acts  giving  notice  to  a 
cotenant  of  a  claim  of  adverse  title  were  done 
aboDt  10  or  12  years  ago,  the  witnesses  being 
unable  to  state  definitely,  is  not  sufficient  to 
sustain  the  claim  of  title  by  adverse  possession. 
[Eid.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  |i  42-62;  Dec  Dig.  S 
15.*] 

Appeal  from  Circuit  Court,  Lane  County; 
L.  T.  Harris,  Judge. 

Suit  by  Hans  T.  Christianson  against  C. 
W.  Ta  Image.  From  a  decreet  for  plaintiff, 
defendant  appeals.  Reversed,  and  suit  dis- 
missed. 

Geo.  O.  Bingham,  of  Salem,  for  appellant 
Williams  &  Been,  of  Eugene,  for  respondent 

MOORE,  J.  This  is  a  suit  to  quiet  the 
title  to  real  property.  From  a  decree  grant- 
ing the  relief  prayed  for,  the  defendant  ap- 
peals. An  examination  of  a  transcript  of 
the  evidence  discloses  that  Joseph  B.  Rich- 
ardson died  testate  in  Lane  county,  having 
on  the  preceding  day  made  his  last  will  and 
testament,  wherein  he  devised  and  be- 
queathed to  Mary  F.  Richardson  and  her 
daughters,  Carrie  B.  and  Edna  K.,  all  his 
real  and  personal  property,  except  $50,  whidi 
sum  was  bequeathed  to  his  daughter  and  sole 
heir  at  law,  Susie  Talmage.     Mrs.  Rlchard- 
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son,  who  was  named  as  a  devlBee,  was  one 
of  the  two  witnesses  to  the  will.  No  person 
was  designated  by  the  testator  as  executor, 
whereupon  A.  M.  Richardson,  the  husband  of 
Mary  F.,  and  the  father  of  Carrie  R  and 
Edna  K.,  upon  an  ex  parte  application  there- 
for, was  on  November  30,  1894,  appointed 
administrator  with  the  will  annexed.  The 
testator's  daugrhter,  on  the  22d  of  the  follow- 
ing month,  filed  In  the  county  court  of  that 
county  a  petition,  alleging  that  what  purport- 
ed to  be  snch  last  will  was  induced  by  undue 
influence,  and  that  an  Inspection  of  the  In- 
strument disclosed  that  it  was  not  properly 
witnessed,  in  consequence  of  which  it  was 
void.  The  averments  of  the  petition  were 
controverted  and  based  on  the  issues  thus 
formed,  a  trial  was  had,  and  the  will  duly 
probated  In  solemn  form  November  18,  1895, 
as  the  last  testament  of  Joseph  B.  Richard- 
son, deceased.  A.  M.  Richardson  was  there- 
upon appointed  and  qualified  aa  administra- 
tor cum  testamento  annexe.  An  inventory 
of  the  decedent's  estate  was  filed,  showing 
the  personal  property  thereof  to  have  been 
appraised  at  $6.50.  Susie  TaUnage,  on  Au- 
gust 1,  1896,  received  the  sum  so  bequeathed 
to  her,  and  executed  a  receipt  therefor.  Mrs. 
Richardson  testified  that  the  $50  so  acknowl- 
e^ed  was  paid  out  of  her  own  funds  which 
she  had  earned  by  laboring  for  others,  and 
that  she  also  liquidated  the  expenses  of  ad- 
ministering the  decedent's  estate.  Her  hus- 
band, however,  testified  that  the  $50  was 
secured  by  mortgaging  the  claim  to  obtain 
the  money.  She  and  other  members  of  her 
family  have  discharged  all  the  taxes  im- 
posed on  the  land.  A.  M.  Richardson  and 
his  family  resided  on  a  farm  which  is  situ- 
ated 1%  miles  from  the  land  the  title  to 
which  is  involved  herein.  Upon  his  appoint- 
ment as  personal  representative  of  the  de- 
cedent's estate  he  took  possession  of  the  real 
property  thereof,  cultivated  the  tilled  part, 
about  5  or  6  acres,  cut  and  burned  the  brush 
from  about  20  acres  more,  which  latter 
tract  was  seeded  to  grass;  and  about  10 
years  prior  to  the  trial  herein  he  fenced 
about  60  acres  of  the  premises  which  were 
used  In  pasturing  cattle  and  sheep.  When 
the  will  was  made  Carrie  E.  Richardson 
and  her  sister,  Edna  K.,  were  minors;  but 
since  that  time  each  has  attained  her  majori- 
ty, and  Is  now  married. 

Susie  Talmage  died  intestate  August  18, 
1908,  leaving  as  her  sole  heir  the  defendant, 
C.  W.  Talmage. 

Mary  F.  Richardson,  and  her  husband,  and 
their  daughters,  the  devisees,  Carrie  B.  Fow- 
ler and  Edna  K.*  Sullivan,  and  their  hus- 
bands, on  December  6,  1910,  executed  to  the 
plaintiff,  Hans  F.  Chrlstlanson,  a  warranty 
deed  of  the  real  property  in  question,  which 
sealed  Instrument  was  duly  recorded  7  days 
thereafter.  No  person  has  ever  resided  upon 
the  land  since  the  testator  died;  his  estate 
has  never  been  settled,  nor  has  the  adminis- 
trator been  dlsdiarged. 


A.  M.  Richardson  testified  tliat  lie  took 
possession  of  the  land  for  each  of  the  dev- 
isees named  in  the  will,  and  held  it  for 
them  until  the  premises  were  conveyed  to 
the  plaintiff.  On  cross-examination,  how- 
ever, this  witness  admits  that  such  possession 
was  taken  by  him,  as  administrator,  pur- 
suant to  an  order  of  the  court  His  son,  E. 
M.  Richardson,  testified  In  chief  and  on 
cross-examination  in  the  same  manner  as 
bis  father,  which  acknowledgements  were 
not  subsequently  denied  in  any  manner. 

[1]  Mary  F.  Ridiaxdson,  having  vrltnessed 
the  acknowledgement  of  the  will,  could  not 
be  a  beneficiary  thereunder,  and  as  to  her 
the  devise  is  void.  L.  O.  L.  g  7335.  The 
reply  herein  avers  that,  by  accepting  the  $50 
bequeathed  by  her  father,  Susie  Talmage  and 
C.  W.  Talmage,  her  sole  heir  at  law,  are  es- 
topped from  asserting  that  Mrs.  Richardson 
took  no  title  under  the  will.  When  the  will 
was  reprobated  the  order  therefor  makes  no 
finding  with  respect  to  the  title  of  Mrs.  Rich- 
ardson as  to  any  of  the  testator's  property.  ' 
The  contest  seems  to  have  been  limited  to 
the  question  of  andue  influence,  and  the  court 
found  in  effect  that  the  testator,  at  the  time 
the  will  was  made,  was  of  sound  and  dis- 
posing mind  and  memory,  and  that  in  ex- 
ecuting this  instrument  he  was  not  swayed 
by  any  person.  The  reappointment  of  the 
administrator  with  the  will  annexed  was 
made  by  consent  of  the  parties,  thereby  tacit- 
ly admitting  that  the  devise  as  to  Carrie  E. 
Richardson  and  her  sister,  Edna  K.,  was 
valid,  whereby  each  took  an  undivided  one- 
third  of  the  real  property;  but,  the  will 
being  void  as  to  their  mother,  the  remaining 
Interest  which  the  testator  Intended  to  give 
to  her  was  inherited  by  Ids  daughter.  Mrs. 
Talmage  was  entitled  under  the  terms  of  the 
will  to  the  bequest  of  $50,  and  In  accepting 
that  sum,  which  Carrie  E.  Richardson  and 
Edna  K.  were  obliged  to  pay,  no  estoppel 
arises. 

[2]  Mrs.  Richardson's  title  to  the  share  of 
the  land,  inherited  by  Mrs.  Talmage,  If  any 
were  obtained,  must  have  been  secured  by 
adverse  possession  taken  and  held  for  her  by 
A.  M.  Richardson  at  a  time  when  he  was 
also  administrator  with  the  wiU  annexed. 
That  possession  was  held  for  a  sufficient 
length  of  time  and  under  a  claim  of  right  by 
Mrs.  Richardson  is  conceded;  but,  since 
her  husband  took  and  held  the  possession  In 
a  dual  capacity  and  for  his  daughters,  who 
were  tenants  in  common  with  Mrs.  Talmage, 
we  do  not  think  the  possession  under  such 
circumstances  was  sufficient  to  bar  the  lat- 
ter's  right  of  entry,  for  it  will  be  presumed 
that  his  possession  was  not  hostile  to  that 
of  one  of  the  cotenants,  but  for  her  benefit 
as  well  as  for  his  daughter's  advantage. 
Northrop  v.  Marquam,  16  Or.  173,  18  Pac. 
449.  The  possession  of  the  administrator, 
who  was  also  holding  the  land  for  his  daugh- 
ters, could  not  become  adverse  as  against 
Mr&   Talmage  until   the  latter  tiad  notice 
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that  the  cotenants  for  whom  he  was  acting, 
including  their  mother,  were  claiming  to  own 
the  land  absolntely.  Wheeler  t.  Taylor,  32 
Or.  421,  52  Pac.  183,  67  Am.  St  Rep.  640. 
In  Beers  v.  Sharpe,  44  Or.  386,  394,  75  Pac. 
717,  719,  It  Is  said:  "Before  possession  law- 
folly  taken  by  a  cotenant  can  become  ad- 
yerse  to  the  parties  Jointly  Interested  In  the 
property,  so  as  to  set  In  motion  the  statute 
of  limitations,  there  must  be  an  actual  ouster 
and  notice  or  knowledge  of  the  hostile  in- 
tention in  pursuance  of  which  the  exclusive 
possession  has  been  held." 

[3]  Since  no  person  resided  upon  the  land 
in  question  after  the  death  of  the  testator, 
the  only  notice  of  an  adverse  claim  of  owner- 
ship that  could  have  been  imparted  to  Mrs. 
Talmage,  if  she  had  viewed  the  premises, 
was  to  have  been  obtained  from  the  fencing 
that  was  put  up,  and  from  the  brush  that 
was  cut  and  burned.  The  only  testimony 
with  respect  to  the  time  when  such  improve- 
ments were  made  was  that  given  by  E.  M. 
Richardson  and  Carrie  E.  Fowler.  The 
former's  sworn  statements  upon  these  mat- 
ters follow:  "Q.  When  did  you  slash  the 
land?  A.  I  don't  know  Just  exactly  what 
time  It  was.  •  •  •  Q.  How  many  years 
ago?  A.  Well,  I  guess  it  has  been  10  or  12 
years  ago  anyway.  Q.  Tou  don't  remember 
exactly?  A.  No,  sir;  I  don't  remember  ex- 
actly the  year  that  it  was  slashed  in."  Mrs. 
Sy>wler,  in  answer  to  questions,  testified  as 
follows:  "Q.  How  much  was  slashed  upon 
the  railroad  land?  A.  I  don't  really  know; 
about  40  acres,  I  guess.  Q.  And  then  later 
Out  was  fenced,  wasn't  It?  A.  Yes.  Q. 
And  yon  used  it  for  pasture?  A.  Tes.  Q. 
Pasture  for  sheep  and  cows?  A.  Tes.  Q. 
And  thai  that  outside  of  the  fence,  your 
father's  stock  ran  upon  that,  I  suppose?  A. 
Tes.  Q.  About  how  long  ago  was  that,  if 
you  remember?  A.  About  12  years,  I  guess, 
maybe  longer.  Q.  ton  think  about  10  or  12 
years?  A.  Something  like  that;  I  don't 
Just  remember.  Q.  You  wouldn't  attempt 
to  be  definite  about  It?    A.  Ho,  sir." 

In  our  opinion  the  time  thus  stated  is  too 
Indefinite,  and,  as  the  right  of  entry  could  not 
have  been  barred  until  after  10  years'  ouster, 
the  time  of  such  disposition  should  have 
been  more  definitely  fixed. 

It  follows  that  the  decree  is  reversed,  and 
the  suit  dismissed. 

McBRIDE,  O.  J.,  and  BURNETT  and 
RAMSEY,  JJ.,  concur. 


(6S  Or.  126) 

LUCKBY  V.  THOMPSON  et  aL 
(Supreme  Court  of  Oregon.    Feb.  3,  1914.) 

Xntoxioating  Ljqdors  (j  34*>— Local  Optiow 

Election— Effect  of  Ibbegularitieb. 

A  local  option  election  resulting  in  majori- 
ty of  59  in  favor  of  prohibition  is  not  vitiated 
by  a  showing  that  79  qualified  electors  failed 
to  vote,  of  whom  45  were  prevented  from  vot- 


ing by  the  wrongful  action  of  the  election  board 
in  refusing  the  votes  of  those  who  had  not  re- 
sided in  the  town  for  three  months  before  the 
election;  no  explanation  being  git  en  as  to  the 
reason  for  failure  of  25  of  the  electors  to  vote. 
[Ed.  Note. — For  other  cases,  see  Intozicatiug 
Uquors,  Cent  Dig.  §  42;    Dec  Dig.  t  84.»1 

In  Banc.  Appeal  from  Circuit  Coort,  Lane 
County:    L.  T.  Harris,  Judge. 

Suit  by  T.  C.  Luckey  against  Helmus  W. 
Thompson  and  others.  From  a  decree  for 
defendants,  plaindfl:  appeals.    Affirmed. 

E.  B.  Seabrook  and  A.  M.  Dibble,  both  of 
Portland  (John  C.  Mnllen,  of  Portland,  on  the 
brief),  for  appellant  G.  P.  Skipwortb,  of 
Eugeqe,  and  J.  H.  Bower,  of  Springfield  (7. 
M.  Devers,  of  Eugene,  on  the  brief),  for 
respondents. 

BAKIN,  J.  This  is  a  suit  to  enjoin  the 
county  court  of  Lane  county  from  canvass- 
ing the  voter  cast  at  the  local  option  election 
held  In  the  town  of  Springfield  on  November 
4,  1913,  which  resulted  in  a  majority  of  59 
votes  for  prohibition,  and  tiom  making  the 
order  prohibiting  the  sale  of  Intoxicating 
liquors  in  said  town.  But  one  question  is 
presented  by  this  appeal,  namely,  as  to  the 
effect  upon  the  result  of  the  election  of  the 
ruling  of  the  election  l>oard  in  refusing  to 
receive  the  votes  of  any  electors  who  had 
not  been  resident  in  the  town  of  Springfield 
for  the  period  of  three  months  next  preceding 
the  election.  By  section  27  of  the  charter  of 
the  said  town  It  is  provided  (Sp.  Laws  1893, 
p.  249):  "No  person  shall  be  entiUed  to 
vote  at  any  municipal  election  who  has  not 
been  a  resident  of  Springfield  for  the  three 
months  next  preceding  such  election."  The 
election  board  enforced  that  qualification  in 
good  faith.  It  seems  to  be  conceded,  at  least 
by  the  circuit  court,  that  the  residence  quali- 
fication of  the  voters  contained  in  the  charter 
was  beyond  the  power  of  the  Legislature  to 
prescribe,  and  therefore  we  need  not  discuss 
it  This  question  was  tried  out  by  the  court, 
and  from  the  evidence  he  finds  that  "79 
(persons  named  by  plaintiff  as  voters)  were 
legal  voters,  and  had  a  right  to  vote  on  the 
local  option  question.  These  79  legal  voters 
may  be  classified  as  follows:  (1)  Persons 
whose  ballots  were  rejected,  16;  (2)  persons 
advised  by  board  that  three  months'  resi- 
dence necessary;  8;  (3)  persons  who  did  not 
go  to  polls  because  of  hearing  of  the  rulings 
made  by  the  boards  as  to  residence,  19 ;  (4) 
persons  who  went  to  polls  to  vote,  but  heard 
from  persons,  other  than  members  of  board, 
how  the  boards  were  rullqg  on  the  quesQon 
of  residence,  3 ;  (6)  persons  who  did  not  go  to 
the  polls  because  of  what  they  heard  before 
the  day  of  election,  9;  (6)  persons  who  did 
not  vote,  or  attempt  to  vote,  no  reason  or 
explanation  being  given,  25."  This  finding 
we  accept  as  a  fact  The  fact  that  the  Judges 
of  election  refused  the  votes  of  all  electors 
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Who  bad  nut  resided  in  the  town  ot  Spring- 
field three  months  prior  to  the  election  can 
defeat  the  election  only  if  such  ruling  pre- 
vented said  legal  voters  from  offering  their 
votes  when  such  votes.  If  received,  would 
have  changed  the  result,  or  have  left  it  in 
doubt  Scranton  Borough  Election,  Brlght- 
ly's  Election  Cases,  455.  The  contention  of 
plaintiff  is  that,  where  a  body  of  voters  is 
denied  the  privU^^  as  a  clas^  when  numer- 
ous enough  to  have  changed  the  result,  the 
election  is  rendered  Invalid ;  and  he  relies 
upon  the  case  of  Coggeshall  v.  City  of  Des 
Moines,  138  Iowa,  730,  117  N.  W.  309,  128 
Am.  St  Rep.  221.  That  case  is  not  in  point 
with  this  case  as  to  the  influences  causing  the 
result  There  the  city  election  officers  stat- 
ed to  the  attorney  for  the  Political  Equality 
Club  that  women  were  not  entitled  to  vote, 
and  no  provision  would  be  made  for  them. 
This  was  reported  to  the  club  and  to  the 
representatives  of  clubs  composed  of  about 
1,200  members.  There  were  over  19,000 
women  voters  in  the  city.  The  election  re- 
sulted in  a  majority  of  only  620  votes.  The 
dally  press  discussed  the  matter  before  the 
election  quite  extensively,  and  gave  it  the 
widest  publicity.  By  reason  of  such  circum- 
stances a  large  class  of  voters,  many  times 
the  majority  vote,  was  denied  the  right  of 
suffrage.  The  trial  Judge  in  the  presefnt  case 
finds  that  but  45  legal  voters  were  affected  by 
the  ruling  of  the  board ;  that  of  those  quali- 
fied 25  did  not  attempt  to  vote,  nor  was  their 
absence  shown  to  be  due  to  the  ruling  of  the 
board,  or  otherwise  accounted  for.  The  trial 
Judge  says  the  action  and  ruling  of  the  board 
of  election  prevented  45  voters  from  having 
their  ballote  counted,  and  that  this  number 
is  less  than  the  majority  given  for  prohibi- 
tion. Thus  it  seems  that  these  rulings  are 
not  shown  to  have  influenced  a  sufficient 
number  of  voters  to  have  affected  the  result 
We  agree  with  the  conclusion  of  the  circuit 
court 

We  And  no  error  In  the  decree,  and  It  la  af- 
firmed. 

(6S  Or.  128) 

BANK  OF  KBINTON  v.  SUN  DIAL  RANCH. 
(Supreme  Court  of  Oregon.    Feb.  S,  1914.) 

1.  Appkal  and   Ebbob    (f   1008*)— Kbvixw— 
Findings  bt  Coubt. 

In  a  law  action  tried  without  a  Jury,  the 
findings  of  the  court  have  the  sanctity  guaran- 
teed to  a  verdict  by  Const,  art.  7,  |  3,  as  amend- 
ed November,  1910,  proTiding  that  in  law  ac- 
tions the  right  of  jury  trial  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined,  unless  the  court  can  affirmatively 
say  there  is  no  evidence  to  support  the  verdict. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3955-3960,  S9ffi2-3969; 
Dec.  Dig.  I  1008.*) 

2.  Bills  and  Notks  (|  516*)— AcnoNa— Su»- 
ncisNCT  or  Evidbncb. 

In  an  action  on  the  note  of  a  corporation, 
evidence  held  to  sustain  findings  that  the  de- 
fendant and  its  representative  had  executed  a 
bill   of  sale  of  sheep  to  plaintiff  on  condition 


that  they  should  be  sold,  and  the  proceeds  ap* 
plied  to  pay,  among  other  things,  the  note  of 
which  the  note  in  suit  was  a  renewal,  bat  that 
the  sheep  were  sold  by  the  representative  of 
defendant  and  with  its  consent  deposited  with 
plaintiff  to  his  personal  credit  and  it  was 
agreed  that  defendant's  indebtedness  should  be 
paid  from  other  sources. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1800-1806;    Dec.  Dig.   i 

Department  2.  Appeal  from  Circuit 
Court  Mnltnomah  County ;  George  N.  Davis, 
Judge. 

Action  by  the  Bank  of  Kenton  against  the 
Sun  Dial  Ranch,  a  corporation.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Hall  S.  Lusk,  of  Portland  (Dolph,  Mal- 
lory,  Simon  &  Gearin  and  Hall  S.  Lusk,  all  of 
Portland,  on  the  brief),  for  appellant.  C.  A. 
Hart,  of  Portland  (Carey  ft  Kerr  and  O.  A. 
Hart  all  of  Portland,  on  the  brieO,  for  re- 
spondent 

McNARY,  J.  This  is  an  action  to  enforce 
the  payment  of  a  negotiable  note  for  fS.OOO, 
executed  and  delivered  by  the  Sun  Dial 
Ranch  to  the  Bank  of  Kenton  on  the  5th  day 
of  November,  1911.  The  activities  of  the  de- 
fendant are  directed  along  the  stock  and 
ranch  business.  One  Wm.  Shepherd  was  the 
representative  of  defendant  in  the  buying 
and  selling  of  sheep,  receiving  a  salary  there- 
for of  $600  a  month,  payable  out  of  the  prof- 
its of  the  enterprise.  In  the  conduct  of  the 
business.  Shepherd  opened  an  account  in  bis 
own  name  vrith  the  bank,  through  which  tbe 
financial  transactions  of  the  defendant  were 
carried  on,  drawing  drafts  and  checks 
against  this  account  to  pay  for  sheep  which 
be  bought  and  likewise  depositing  to  tbe 
credit  of  tbe  account  moneys  derived  from 
tbe  sale  of  sheep. 

By  reason  of  Shepherd  making  overdrafts' 
upon  the  bank,  be  and  defendant  became  in- 
debted to  plaintiff.  Defendant,  on  tbe  lOtb 
day  of  October,  1010,  gave  Its  note  to  tbe 
bank  for  $3,000;  Shepherd  at  a  time  subse- 
quently executing  and  delivering  to  plaintiff 
his  personal  note  for  $2,500.  These  two  ob< 
ligations  were  carried  by  the  bank  until  a 
year  following,  when  a  stetement  of  tbe 
account  with  Shepherd  indicated  that,  in  ad- 
dition to  the  indebtedness  evidenced  by  tbe 
two  notes,  he  had  overdrawn  the  account  in 
the  bank  to  the  extent  of  $3,416.16. 

In  response  to  a  demand  of  plaintifCs  that 
an  adjustment  be  made.  Shepherd,  with  tbe 
concurrence  of  defendant,  on  October  18, 1911, 
executed  to  tbe  bank  tbe  following  instrn- 
ment: 

"I,  William  Shepherd,  hereby  bargain,  sell, 
and  convey  a  certain  lot  of  sheep  known  aa 
the  Gabel  sbeep,  consisting  of  about  3,200 
bead,  more  or  less,  also  about  370  other 
sheep,  now  at  tbe  Sun  Dial  Ranch  near. 
Falrview,  Oreg.,  for  one  dollar  and  other  val- 


*ror  otlMr  GUM 
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nable  considerations  to  the  Bank  of  Kenton, 
an  Oregon  corporation  of  Portland,  Or. 

■^Signed]  Wm.  Shepherd.    [Seal.] 

"Witnesses: 

"J.  V.  Burke. 
"B.  N.  Thatcher. 

"Dated  this  18th  dtiy  of  October,  1911. 

"We  hereby  consent  to  the  above  assign- 
ment with  the  understanding  that  the  pro- 
ceeds of  the  sale  of  the  above-described  sheep 
shall  be  applied  as  follows:  First,  to  the 
payment  of  the  overdraft  and  notes  of  Wm. 
Shepherd,  amounting  to  about  $5,916.15;  sec- 
ond, to  the  payment  of  the  note  and  In- 
terest of  the  Sun  Dial  Banch,  amounting  to 
$3,000.00;  third,  to  the  payment  of  the  charg- 
es of  the  Sun  Dial  Banch  for  care  and  pas- 
turing of  said  sheep.  The  remainder.  If 
any,  to  be  held  for  the  benefit  of  Wm.  Shep- 
herd and  the  Sun  Dial  Banch  as  their  re- 
spective interests  may  appear. 

"[Signed]  Sun  Dial  Ranch, 

"By  H.  C.  Campbell,  Pres." 

Subsequently,  and  on  November  5, 1911,  de- 
fendant, upon  the  request  of  plaintlfT,  exe- 
cuted the  note  forming  the  groundwork  of 
this  action,  and  at  the  same  time  taking  up 
the  original  note  under  date  of  October  10, 
1910. 

Further,  there  Is  evidence  to  support  the 
statement  that  the  officers  of  the  Sun  Dial 
Ranch,  agreed  with  plaintlfF  to  waive  the  pro- 
visions of  the  bill  of  sale,  so  that  the  money  de- 
rived from  a  disposal  of  the  sheep  would  not 
be  required  to  be  applied  to  the  payment  of  the 
note  In  question,  but  would  be  obtained  from 
an  Independent  source. 

Counsel  for  defendant  concede  that  bat 
ond  question  is  here  presented  for  determi- 
nation, namely:  If  the  testimony  discloses 
that  the  money  paid  into  the  bank,  snbse- 
auent  to  the  execution  of  the  bill  of  sale, 
exceeded  the  amount  of  all  the  indebtedness, 
including  the  note  for  $3,000,  then  it  must 
follow  that  the  obligation  has  been  paid,  and 
the  judgment  should  be  reversed.  The  posi- 
tion of  the  plaintiff's  counsel  is  that,  upoQ 
the  waiver  of  the  terms  of  the  bill  of  sale, 
all  the  money  derived  as  a  result  of  the 
sale  of  the  sheep  was  deposited  in  the  bank 
to  Shepherd's  account,  and  thereafter  drawn 
upon  by  him  in  payment  of  his  and  defend^ 
ant's  obligations,  apart  from  the  note  of  $3,-. 
000,  and  that  such  findings  by  the  trial  court 
have,  if  supported  by  any  competent  evi- 
dence, the  finality  of  the  verdict  of  a  jury. 

[1]  This  cause  was  tried  by  the  court  with- 
out the  Intervention  of  a  jury,  thereby  giv- 
ing the  findings  of  the  trial  court  the  sanctity 
guaranteed  to  the  verdict  of  a  jury  by  sec- 
tion 3  of  article  7  of  the  Constitution  of  this 
state,  as  amended  at  the  general  election  of 
November,  1910,  which  provides:  "In  ac- 
tions at  law  •  •  •  the  right  of  trial  by 
Jury  shall  be  preserved  and  no  fact  tried  by 
a  jury  shall  be  otherwise  re-examined  In  any 
court  of  this  state  unless  the  court  can  af- 


firmatively say  there  Is  no  evidence  to  sup- 
port the  verdict  •  •  •"  Laws  1911,  p. 
7.  Therefore,  upon  an  appeal  from  a  Judg- 
ment In  a  law  action  tried  by  the  court  with- 
out the  assistance  of  a  jury,  this  court  wUl 
refrain  from  re-examining  any  fact  found  by 
the  inferior  tribunal,  unless  it  affirmatively 
appears  from  the  record  that  there  is  no  evi- 
dence to  support  the  findings.  Behfield  v. 
Winters,  62  O?  299,  125  Pac.  289;  Sun  Dial 
Ranch  v.  May  Land  Co.,  61  Or.  205,  119 
Pac.  758;  Astoria  Railroad  Co.  v.  Kern,  44 
Or.  538,  76  Paa  14.  This  statement  of  the 
law  as  a  guide,  it  will  be  necessary  to 
search  the  record  to  ascertain  whether  the 
case  measures  up  to  the  requirements  of  the 
organic  law. 

[2]  While  differing  with  the  conclusions  of 
the  court,  it  is  admitted  by  counsel  for  de- 
fendant that  there  was  competent  evidence 
Introduced  at  the  trial  conducing  to  show 
that  the  terms  of  the  bill  of  sale  given  by 
Shepherd  to  plaintiff  had  been  waived  by  the 
officers  of  the  bank.  So  the  question  re- 
solves Itself  into  this:  Was  the  note  sued  on 
paid,  either  directly,  or  by  the  deposit  of 
funds,  the  application  of  which  should  have 
been  made  to  the  liquidation  of  the  debt  in 
controversy?  The  testimony  Is  uncontradict- 
ed that  Shepherd  carried  the  defendant's 
account  at  the  bank  in  his  own  name,  and 
checked  actively  against  the  account,  at 
times  depleting  the  funds  on  deposit  by  ef- 
fecting overdrafts  of  considerable  portions. 
On  some  occasions  the  funds  would  be  check- 
ed to  meet  the  personal  obligations  of  Shep- 
herd, and  at  other  times  the  demands  of  de- 
fendant 

Mr.  Burke,  cashier  of  the  bank^  testified 
that  the  money  derived  from  the  sale  of  the 
sheep  identified  in  the  bill  of  sale  was  placed 
in  the  bank  by  Shepherd  to  his  own  account 
Upon  this  point  we  quote  from  the  wit- 
ness: "Q.  The  money  realized  out  of  the  sale 
of  those  sheep  was  handled  In  what  way? 
A.  The  money  came  in  by  Mr.  Shepherd's  de- 
posit AS  he  would  sell  them  along  with  other 
money ;  we  didn't  pay  much  attention  to  th» 
bill  of  sale  after  we  bad  found  out  the  true 
situation  as  to  all  the  money  that  had  to 
be  paid  out  In  addition  to  what  was  owing. 
As  a  matter  of  fact  I  was  being  owed  foe 
the  whole  $6,000,  and  Shepherd  was  bring- 
ing in  money  then  every  day  or  two  for  that 
matter." 

At  another  time  the  cashier  testified  that 
it  was  agreed  the  note  under  consideration 
should  be  liquidated  by  the  sale  of  sheep 
other  than  those  described  In  the  bill  of  sale. 
On  that  phase  of  the  case,  the  testimony  la 
as  follows: 

"A.  Mr.  McOaw  and  Mr.  Campbell  came 
in  there — they  were  sitting  right  In  the  front 
window,  and  I  told  th«n  then  that  there 
wasn't  enough  money  to  pay  for  those  sheep, 
this  Patterson  bunch  of  sheep  that  we  had 
p&ld  for  from  those  Gabel  sheep — that  wa 
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had  paid  the  whole  $8,000  ourselves,  and 
that,  after  everything  was  In,  the  account 
would  have  shown  an  $8,000  overdraft  In 
addition  to  all  the  notes.  And  In  come  Mr. 
Shepherd  from  the  stockyards — ^It  was  a 
lucky  thing  that  he  did  come,  aa  I  wanted 
to  see  them  there  together.  It  was  as  Mr. 
Bwlgert  says — ^It  was  a  mighty  hard  propo- 
sition to  find  Mr.  Shepherd  any  time,  and 
Just  then  Mr.  Shepherd  came  in,  and  I  saya 
to  him,  'Come  in,  Shepherd;'  and  he  camei 
In,  and  we  were  all  there,  and  talked  the 
matter  over,  and  while  they  were  there  I 
made  this  declaration,  I  says,  'Now  Gamp- 
btU,  I  want  yon  to  distinctly  understand' — 
and  I  remember  exactly  the  words  I  used — 
that  there  Is  no  money  here  to  pay  for  that 
note.'  Then  he  turns  to  McOaw,  and  ha 
says.  There  Is  some  bncks  out  there  with 
about  SOO  ewes;'  and  then  Mr.  Oampbell, 
turned  to  Mr.  Shepherd,  and  he  says,  'Shep- 
herd, will  you  sell  those  ewes,  and  use  the 
money  to  apply  on  that  note?'  and  Shepherd 
said,  'Tes;  I  wlU  do  that'  And  I  thought 
that  was  settled,  and  I  says,  'That  satis- 
fies me.' 

"The  Court:  All  this  was  after  the  assign- 
ment? 

"A.  Ob,  yes;  it  was  after  that  date,  week 
or  ten  days,  somewhere  around  there.  Q. 
You  say  at  that  time  that  you  told  Camp- 
bell and  the  others  there  that  you  wanted  It 
distinctly  understood  that  there  wasn't  any 
money  to  pay  the  $3,000  note?  A.  I  told 
him  very  distinctly — I  very  seldom  made  It 
as  impressive  as  that,  because  I  wanted  It 
understood.  At  that  time  I  didn't  tell  him 
any  more  than  that  I  told  him  that  these 
Patterson  sheep  have  not  been  paid  for,  and 
that  we  have  to  pay  a  lot  of  these  checks 
that  are  coming  for  their  account  Q.  So 
then  he  asked  McOaw  what  there  was  out 
there  with  which  to  pay  this  $3,000?  A.  He 
turned  to  him  and  asked  him  what  there 
was  to  pay  for  that  note,  and  Mr.  McGaw 
said  there  was  those  bucks  and  about  300 
ewes.  And  I  says,  'What  are  the  bucks 
worth?'  I  wanted  to  get  a  line  on  what  they 
would  bring,  and  he  says,  'Around  $20 
apiece.' " 

As  evidence  corroborative  of  that  given  by 
Burke  regarding  the  sale  of  the  sheep  and 
the  deposit  of  the  proceeds  thereof,  Shepard 
testlfled  as  follows:  "Q.  On  and  after  the 
18th  of  October,  1911,  when  this  so-called 
bill  of  sale  was  signed,  what  was  done  with 
the  sheep  mentioned  in  that  bill  of  sale?  A. 
The  Gabel  sheep?  Q.  The  Oabel  sheep?  A. 
There  was  part  of  them  sold  before  the  bill 
of  sale  was  given,  and  the  rest  were  after- 
.wards  sold,  and  the  money  turned  in  to  the 
Bank  of  Kenton.  Q.  You  sold  them?  A. 
Tes,  sir.  Q.  From  where?  A.  From  the 
Sun  Dial  Ranch.  Q.  Did  Mr.  McGaw  know 
anything  about  your  selling  them?  A.  Yes, 
sir.  Q.  They  were  sold  in  different  lots?  A. 
Yes,  sir.    Q.  And  with  his  knowledge?    A. 


Yes,  sir.  Q.  And  the  money  was  turned  in  to 
the  Bank  of  Kenton?  A.  Yes,  sir.  Q.  De- 
posited in  your  personal  account?  A.  Yes. 
sir.  Q.  Were  you  drawing  on  this  persona! 
account  during  this  time?  A.  Yes,  sir.  Q. 
For  what  purpose?  A.  For  men  that  we 
hired  to  work  with  the  sheep;  bought  cer- 
tain screenings,  grain,  and  feed,  which  had 
to  be  paid  for — different  things." 

These  excerpts  from  the  transcript  of  tes- 
timony indicate  there  was  some  evidence  of 
a  competent  nature  to  support  the  findings  of 
the  lower  court  that:  "On  or  about  October 
18, 1911,  defendant  and  one  WUIlam  Shepherd 
executed  and  delivered  to  plaintiff  a  bill  of 
sale  of  certain  sheep  upon  the  condition  that 
said  sheep  should  be  sold,  and  the  proceeds 
from  the  sales  thereof  applied  to  pay,  among 
other  things,  this  said  Indebtedness  of  the 
defendant  Said  sheep  were  not  delivered 
to  plaintiff  pursuant  to  said  bill  of  sale,  but 
were  retained  upon  the  ranch  of  the  defend- 
ant and  were  thereafter  sold  by  said  William 
Shepherd,  and,  by  and  with  the  consent  of 
the  defendant  and  said  William  Shepherd, 
proceeds  from  the  sales  thereof  were'  applied 
to  the  payment  of  Indebtedness  other  than 
the  $3,000  for  which  said  note  was  given. 
Thereafter  plaintiff  and  defendant  agreed 
that,  because  of  the  fact  that  the  proceeds 
from  the  sale  of  the  sheep  Included  in  said 
bill  of  sale  were  not  applied  to  vo-y  said  in- 
debtedness, the  defendant  would  repay  the 
same  out  of  other  moneys.  At  about  that 
time,  and  on  or  about  November  5,  1911,  de- 
fendant executed  and  delivered  to  plaintiff 
Its  promissory  note  in  the  sum  of  $3,000  to 
evidence  the  continued  existence  of  such  In- 
debtedness, which  said  note  is  the  note  sued 
upon  In  this  case,  and  which  note  has  not 
been  paid  by  defendant" 

Counsel  for  defendant  argue  with  much 
force  that  the  record  shows  that  approxi- 
mately $14,000  was  realized  from  the  sale  of 
the  sheep  described  in  the  bill  of  sale,  and 
that  this  money  was  received  by  plaintiff, 
and  should  have  been  applied  by  it  to  the  ab- 
sorption of  the  total  Indebtedness,  which  ag- 
gregated $13,600,  including  the  note  in  ques- 
tion. The  testimony  offered  by  plaintiff 
shows  that  the  money  resulting  from  the  sale 
of  the  sheep  was  deposited  in  the  bank  to 
the  account  of  Shepherd,  and  thereafter 
drawn  upon  by  him  in  payment  of  his  and 
the  ranch's  obligations.  The  bank  was  in  no 
position  to  apply  the  money  on  deposit  to 
the  credit  of  Shepherd  to  an  indebtedness  ow- 
ing by  defendant 

Whether  with  propriety  or  not  yet  true, 
and  with  the  knowledge  and  acquiescence  of 
defendant,  the  money  coming  into  Shepherd's 
hands  was  deposited  by  him  to  his  credit  in- 
stead of  being  paid  over  to  the  bank,  and  for 
that  reason  it  becomes  of  no  consequence  in 
this  case  to  Inquire  Into  the  amount  of  money 
received  by  Shepherd,  and  placed  in  the  banV 
to  his  personal  credit   A  consideration  of  thli 
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qnesaon,  it  deemed  Important,  can  be  Inroked 
In  an  appropriate  proceeding.  Beyond  doubt, 
there  is  some  competent  evidence  in  tbe  rec- 
ord on  appeal  tending  to  show  that  the  note 
Inspiring  this  action  was  to  be  liquidated 
from  funds  apart  from  those  resulting  from 
a  sale  of  the  sheep  particularized  in  the  bill 
of  sale,  and  that  the  funds  so  derived  were 
not  paid  into  the  bank,  but  were  used  by 
Shepherd  in  part  or  in  whole  to  prosecute 
the  business  of  the  ranch,  and  to  meet  the 
payment  of  obligations  personal  to  himself 
and  of  the  defendant.  For  these  reasons,  we 
feel  constrained  to  affirm  the  Judgment  of 
the  lower  court 
Affirmed. 

McBRIDE,  C.  J.,  and  BEAN  and  BAKIN, 
J  J.,  concur. 


(70  Or.  27) 

McFARLAND  v.  OREGON  ELECTRIC  RT. 

CO. 

(Supreme  Court  of  Oregon.     Feb.  S,  1914.) 

1.  ExcKPnoHB,  Bill  or  (|  20*)— Rkqxtisites 
IN  Gerkbau 

A  formal  statement  in  typewriting  of  tbe 
exceptions  taken  daring  the  trial  of  the  case  to 
the  rulings  and  instructions,  comprising  23 
pages,  certified  by  the  jadge  in  the  usual  man- 
ner, attached  to  an  exhibit  containing  all  the 
evidence,  and  a  statement  that  the  bill  of  ex- 
ceptions was  settled  and  allowed  at  a  certain 
date,  complies  with  the  rules  of  tbe  Supreme 
Court 

[Eld.  Note.— For  other  cases,  see  Exceptions, 
BOl  of.  Cent  Dig.  fS  21-28;   Dec  Dig.  i  20.*] 

2.  Exceptions,  Bill  of  (S  13*)— Rkqxtisitbs— 
t&anscsift  of  testimony. 

A  transcript  certified  to  be  a  full,  true, 
and  impartial  transcript  of  tbe  stenographer's 
notes,  and  to  constitute  all  of  the  testimony  of- 
fered on  the  hearing,  to  the  inside  of  tbe  front 
cover  of  which  is  riveted  tbe  bill  of  exceptions, 
is  sufficiently  identified  and  attached  to  tbe  bill 
of  exceptions  to  make  it  a  part  thereof. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
BiU  of,  Cent  Dig.  {  13;   Dec.  Dig.  {  13.*] 

3.  Appeal  awd  Erbor   (J   518*)  —  Record — 
Scope  and  Contents— Exhibits. 

Blueprints  marked  "Defendant's  Exhibit" 
and  numbered,  bearing  no  indication  that  they 
were  filed  with  the  clerk  of  the  trial  court  or 
identified  as  having  been  received  in  evidence, 
will  be  disregarded  by  the  Sapreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2342-2355;    Dec.  Dig.  { 

6ia*J 

4.  EhccKFTioNS,  Bill  or  ({  13*)— Rbquisitu 
—Reference  to  Transcript. 

A  reference  in  the  bill  of  exceptions  to  tbe 
transcript  of  the  evidence  as  an  "abstract,"  not 
being  misleading,  does  not  affect  the  sutiiciency 
of  the  record. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  {  13 ;   Dec.  Dig.  {  13.*] 

5.  Death  (S  88*)— Dajiages    -  Loss  o»  Com- 
fort and  Society. 

Under  Employers'  Liability  Act  (Laws 
1011,  p.  16)  §  1,  requiring  persons  or  corpora- 
tions engaged  in  the  manufacture,  transmission, 
or  use  of  electricity  to  use  every  precautiou 
practicable  for, the  safety  of  emplo3'^s,  and  sec- 
tion 4,  providing  that,  if  there  shall  be  any  lo.sa 
of  life  by  reason  of  the  neglect  of  provisions  of 
tlie  act  by  any  person  liable  thereunder,  thi> 
ividow.  lineal  heirs,  or  adopted  children,  or  bus- 


twnd,  mother,  or  father,  as  the  case  may  b^ 
shall  have  a  right  of  action,  without  any  limit 
as  to  the  amount  of  damages,  while  the  benefi- 
ciary may  recover  any  money  loss,  including 
the  value  of  services  during  minority  and  the 
benefits  reasonably  to  be  expected  therefrom, 
there  can  be  no  recovery  for  loss  of  comfort 
society,  and  protection  of  the  decedent 

[Ed.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  i  116 ;   Dec.  Dig.  {  88.*] 

6.  Death  (§  0*)— Actions  for  Caubino  Death 
— Statutoey  Provisions. 

The  Employers'  Liability  Act  (Laws  1911, 
p.  17)  i  4,  giving  a  right  of  action  for  death 
caused  by  violation  of  the  act  to  the  widow, 
lineal  heirs,  or  adopted  children,  husband,  moth- 
er, or  father,  as  the  case  may  be,  and  section  7, 
repealing  all  acts  or  parts  of  acts  inconsistent 
therewith,  does  not  repeal  L.  O.  L.  §  34,  au- 
thorizing a  father  or,  in  case  of  his  death  or 
desertion  of  the  family,  the  mother  to  maintain 
an  action  for  injury  to  or  death  of  a  child,  and 
a  guardian  for  injury  to  or  death  of  his  ward, 
or  section  380,  empowering  an  executor  or  ad- 
ministrator to  mamtain  an  action  for  death 
caused  by  a  negligent  act  or  omission. 

[Ed.  Note.— For  other  cases,  see  Death,  (3ent. 
Dig.  {  11;    Dec.  Dig.  {  9.*] 

7.  Death  (8  9*)— Actions  fob  Caubino  Dkath 
-Statutory  Provisions. 

Tbe  Employers'  Liability  Act  (Laws  1911, 
p.  17)  {  4,  giving  a  right  of  action  for  death 
caused  by  violation  of  toe  act  is  remedial,  and, 
as  far  as  possible,  ought  to  be  construed  Uk>- 
erally  in  favor  of  the  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  11 ;    Dec.  Dig.  f,  9.*] 

8.  Death    ({    78*)  — Actionb    fob    Causing 
Ds^th— Statutory  Provision& 

The  recovery  of  damages  for  death  by 
wrongful  act  exists  solely  by  statute,  and  the 
compensation  which  may  be  recovered  is  limit- 
ed by  the  enactment  creating  the  right 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  S  7a*J 

9.  Death  (J  81*)  —  Actions    for    Causing 
Death— Persons  Entitled  to  Sue. 

Employers'  Liability  Act  (Laws  1911,  p. 
17)  i  4,  giving  a  right  of  action  for  death  caus- 
ed by  violation  of  the  act  to  "the  widow  of  the 
person  so  killed,  his  lineal  heirs  or  adopted 
children,  or  the  husband,  mother,  or  father,  as 
the  case  may  be,"  gives  damages  to  the  persona 
specified  in  tbe  order  stated,  and  the  father  of 
decedent  cannot  maintain  the  action  where  be 
left  bis  mother  surviving. 

[Eld.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  §8  35,  37-46.  48 ;    Dec.  Die.  S  31.*] 

10.  Death  (|  9*)— Perbons  Entitled— Stat- 
utory Provisions. 

So  much  of  L.  O.  L.  S  7349,  providing  for 
tbe  descent  and  distribution  of  personal  prop- 
erty is  impliedly  repealed  as  connicts  with  Em- 
ployers' Liability  Act  (Laws  1911,  p.  17)  |  4, 
giving  a  right  of  action  to  the  widow,  etc.,  of 
a  person  killed  by  violation  of  the  act  and 
section  7,  repealing  all  acts  or  parts  of  acta 
inconsistent  therewith. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  11 ;   Dec.  Dig.  g  9.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;   W.  N.  (Jatens,  Judge. 

Action  by  L.  B.  McFarland  against  the  Ore- 
gon Electric  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.' 
Reversed,  and  action  dismissed. 

This  Is  an  action  by  L.  B.  McFarland 
against  tbe  Oregon  Electric  Railway  Com- 
pany, a  corporation,  to  recover  $50,000  M 
damages,   resulting  from  tbe  death  of  lila 
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son,  Neal  J.  McFarland,  alleged  to  bare  been 
caused  by  tbe  defendant's  negligence  In  fall- 
ing properly  to  guard  electric  wires  at  a  sub- 
station, In  consequence  of  which  tbe  deceas- 
ed, an  employ^  of  the  defendant,  received  a 
shock  October  7,  1912,  causing  instantaneous 
death  at  tbe  age  of  19  years,  7  months,  and 
25  days.  From  a  Judgment  In  plalntUTs  fa- 
Tor  for  $7,500,  tbe  defendant  appeals. 

Harrison  Alien,  of  Portland  (Carey  &  Kerr, 
Omar  0.  Spencer,  and  Griffith,  Lelter  &  Allen. 
all  of  Portland,  on  the  brleQ,  for  appellant 
W.  R.  King,  of  Washington,  D.  C,  and  Lotus 
Ik  Langley,  of  Portland,  for  respondent 

MOORE,  J.  [1]  As  a  preliminary  matter 
it  is  maintained  by  plaintiff's  counsel  that  a 
review  of  the  errors  attempted  to  be  assigned 
should  not  be  undertaken.  'Xhe  formal  stated 
ment  in  typewriting  of  the  exceptions  taken 
by  defendant's  counsel  during  the  trial  of  tbe 
cause  to  the  rulings  and  instructions  of  the 
court  comprising  23  pages,  is  certified  to  by 
the  judge  in  tbe  usual  manner,  and  it  is  fur- 
ther attested  that  Exhibit  A  contains  all  the 
testimony  and  evidence  offered,  together  with 
the  Instructions  given  and  refused,  and  that 
the  bill  of  exceptions  was  settled  and  allowed 
August  27,  1913.  Xhe  blU  was  filed  with  the 
clerk  of  the  lower  court  tbe  day  it  was  ap- 
proved. It  contains  a  statement  as  follows : 
"Thereupon  L.  B.  McFarland,  plaintifl,  was 
called  as  a  witness  in  his  own  behalf,  and, 
after  having  been  duly  sworn,  testified  in 
support  of  the  allegations  of  the  complaint 
as  Indicated  and  set  out  on  pages  92  to  103, 
inclusive,  in  the  said  abstract  of  testimony 
hereto  attached  and  marked  Exhibit  A;  the 
portion  of  the  testimony  of  said  witness  to 
which  attention  Is  particularly  drawn  being 
as  follows" — setting  forth  about  2^  pages  of 
the  part  of  the  sworn  statements  of  that  wit- 
ness. 

[2]  Tbe  bill  of  exceptions  is  riveted  to  the 
Inside  of  the  front  cover  of  what  purports  to 
be  a  transcript  of  the  testimony,  and  copies 
of  the  instructions  given,  and  those  requested 
by  the  respective  parties.  A  certificate  ap- 
pended to  the  transcript  containing  the  title 
of  the  court  and  cause  reads:  "State  of 
Oregon,  County  of  Multnomah — ss.:  I,  A.  M. 
Butler,  do  hereby  certify  that,  at  tbe  bearing 
and  trial  of  the  above-entitled  cause,  I  per- 
sonally took  in  shorthand  the  foregoing  testi- 
mony, after  which  said  shorthand  notes  were 
transcribed  by  me  and  under  my  direction, 
and  that  the  foregoing  225  typewritten  pages 
la  a  full,  true,  and  impartial  transcript  of  my 
said  shorthand  notes,  which  constitute  all 
the  testimony  offered  on  said  hearing.  In 
witness  whereof,  I  have  hereunto  set  my 
band  at  Portland,  Oregon,  this  27th  day  of 
July,  1913.     [Signed]  A.  M.  BuOer." 

[3]  There  have  been  sent  up  blueprints 
marked  "Defendant's  Exhibit,"  and  number- 
ed 2,  3,  4,  5,  6,  8,  9,  10,  11,  and  12,  respec- 
tively; each  representing  sections  of  the  de- 


fendant's substatiop  at  Moffat,  Or.,  where  the 
decedent  sustalnoti  the  injury  causing  hl4 
death.  None  of  these  plats  indicates  that 
it  had  been  filed  with  the  clerk  of  the  trial 
court,  or  Ihat  It  was  Identified  as  having 
been  received  in  evidence,  and  for  that  lea-' 
son  they  will  be  disregardied. 

It  further  appears  that  copies  of  the  Judg- 
ment, notice  of  appeal  and  undertaking  there- 
for, were  filed  before  the  bill  of  exceptions 
was  settled.  This  often  occurs  when  a  tran- 
script of  the  testimony  is  required,  and  time 
Is  usually  allowed  by  the  trial  court  to  en- 
able the  reporter  to  transcribe  his  notes. 

[4]  The  bill  of  exceptions  herein  strictly 
complies  with  the  rules  of  our  court,  and  the 
transcript  of  the  testimony  is  sufficiently 
identified  and  attached  to  the  bill  so  as  to 
make  it  a  part  thereof.  It  will  be  remember- 
ed that  the  bill  of  exceptions,  referring  to  a 
transcript  of  the  testimony.  Improperly  desig- 
nates it  as  an  "abstract" ;  but,  as  no  person 
could  have  been  deceived  by  the  use  of  such 
word,  the  record  brought  up  is  ample. 

[6]  An  exception  having  been  taken  by  the 
defendant's  counsel  to  a  part  of  the  court's 
Instruction,  it  is  contended  that,  in  referring 
to  the  Employer's  Liability  Act  (Laws  Or. 
1911,  p.  16),  an  error  was  committed  in 
charging  the  Jury  as  follows:  "Under  this 
statute  the  damages  recoverable  include  not 
only  the  pecuniary  loss  which  the  person 
bringing  the  action  has  sustained  by  reason 
of  the  death  of  the  person  killed,  but  include 
comfort,  society,  and  protection  of  the  de- 
ceased." 

The  act  referred  to,  as  far  as  material 
herein,  provides  generally  that  all  corpora- 
tions or  persons  engaged  In  the  manufacture, 
transmission,  or  use  of  electricity  shall  use 
every  device,  care,  and  precaution  which  It  is 
practicable  to  employ  for  the  protection  and 
safety  of  life  and  limb  of  employes.  Sec- 
tion 1.  "If  there  shall  be  any  loss  of  life  by 
reason  of  the  neglects  or  failures  of  the  pro- 
visions of  this  act  by  any  owner,  contractor, 
or  subcontractor,  or  any  person  liable  under 
the  provisions  of  this  act,  the  widow  of  the 
person  so  killed,  his  lineal  heirs  or  adopted 
children,  or  the  husband,  mother,  or  father, 
as  the  case  may  be,  shall  have  a  right  of  ac^ 
tlon,  without  any  limit  as  to  the  amount  of 
damages  which  may  be  awarded."  Section  4. 
"All  acts  and  parts  of  acts  Inconsistent  here- 
with are  hereby  repealed."    Section  7. 

This  action  is  founded  upon  the  provisions 
of  the  statute  mentioned,  and  the  question  to 
be  considered  is  whether  or  not  the  loss  of 
the  society  of  the  person  killed  by  the  negli- 
gent act  or  omission  of  another  constitutes  an 
element  for  which  damages  may  be  awarded. 
In  the  year  1862  the  legislative  assembly  en- 
acted a  code,  a  clause  of  which  is  now  incor- 
porated in  Lord's  Oregon  Laws  as  section  34, 
authorizing  a  father  or,  in  case  of  his  death 
or  desertion  of  the  family,  the  mother  to 
maintain  an  action  to  recover  damages  for 
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Injniy  to  or  tb6  death  of  a  diild,  and  a 
guardian  for  the  death  of  or  Injury  to  his 
ward.  At  the  same  time  what  is  now  section 
380,  li.  O.  li.,  was  also  passed,  empowering  an 
execntor  or  administrator  to  maintain  an 
action  to  recover  damages  for  the  death  of  a 
person  caused  by  the  negligent  act  or  omis- 
sion of  another,  but  limiting  an  exercise  of 
the  right  to  two  years  after  the  hurt,  and 
providing  that  the  damages.  If  any  are  re- 
covered, are  to  be  administered  as  other  per- 
sonal property  of  a  deceased  person. 

[•,  7]  The  qualified  electors  of  Oregon,  on 
Novend>er  8,  1010,  exercising  the  Initiative 
power  reserved  by  the  organic  law  of  the 
state,  enacted  the  Eknployers'  Liability  Act, 
evidently  to  simplify  the  procedure  prescribed 
by  sections  34  and  380,  L.  O.  L.,  and  to  avoid 
the  expense  Incident  to  an  administration  up- 
on the  estate  of  a  person  whose  death  was 
occasioned  by  the  wrongful  act  or  neglect  of 
another.  It  was  also  manifestly  intended  by 
the  passage  of  section  4  of  the  act  in  question 
to  set  apart,  as  exempt  from  attachment  and 
execution,  and  to  vest  in  the  persons  named 
in  the  statute  in  the  order  specified  as  enti- 
tled thereto,  the  damages  that  might  be  re- 
covered for  the  death  of  a  person,  in  an  ac- 
tion brought  for  that  purpose.  This  act  does 
not  repeal  sections  34  and  380,  supra.  Statts 
V.  Twohy  Bros.  Co.,  61  Or.  602,  123  Pac,  809. 
It  is  an  additional  enactment  upon  the  sub- 
ject, and,  having  been  designed  to  enable  the 
persons  sustaining  the  greatest  loss  by  the  un- 
timely death  of  their  natural  or  legal  pro- 
tector, the  statute  is  remedial,  and,  as  far 
as  possible,  ought  to  be  liberally  construed  in 
favor  of  the  beneficiaries.  Baltimore  &  Ohio 
B.  R.  Co.  V.  Wlghtman,  29  Grat  (Va.)  431, 
444,  26  Am.  Rep.  384. 

[I].  At  common  -law  the  right  of  action  for 
an  Injury  to  the  person  abates  upon  the  death 
of  the  individual  hurt  'x'he  recovery  of 
damages  for  such  an  injury  exists  solely  by 
statute,  and  the  pecuniary  compensation  or 
Indemnity  which  may  be  recovered  is  limited 
by  the  enactment  creating  the  right  McKay 
V.  Dredging  Co.,  92  Me.  454,  458,  43  Atl.  29. 
For  any  money  loss  thus  sustained  the  stat- 
ute makes  provision  for  Its  recovery,  which 
damages  include  the  value  of  the  services  of 
the  deceased  during  his  minority,  and  also 
the  benefits  reasonably  to  be  expected  by  the 
person  entitled  to  such  services,  if  the  injur- 
ed person  had  lived.  Bond  v.  United  Bail- 
roads,  159  CaL  270,  IIS  Pac.  366,  Ann.  Cas. 
1912Ci  50,  65.  In  a  note  to  that  case  it  is 
said:  "The  loss  of  the  society  of  the  child  is 
not  of  Itself  an  element  which  the  Jury  may 
consider  in  determining  the  amount  of  the 
plaintiff's  damages" — citing  several  decisions 
hereinafter  reviewed.  It  is  further  observed : 
"But  the  Jury  may  consider,  as  an  element 
affecting  the  pecuniary  value  of  the  services 
of  the  deceased  child  to  the  plaintiff,  the  fact 
that  the  plaintiff  has  been  deprived  of  the 
comfort;  society,  and  protection  of  the  child." 


In  Matthews  ▼.  Warner's  Adm'r,  29  Grat 
(Va.)  670,  677,  26  Am.  Bep.  396,  under  a  stat- 
ute of  Virginia  authorizing  the  maintenance 
of  a  suit  to  recover  for  a  personal  injury,  and 
providing  that  "the  Jury  in  any  such  action 
may  award  such  damages  as  to  it  may  seem 
fair  and  Just,"  it  was  held  that  punitive  and 
exemplary  damages  might  be  given.  The  con- 
clusion was  not  concurred  in  by  one  of  the 
Justices ;  but  he  did  not  write  an  opinion  ex- 
pressing his  dissent  That  action  was  found- 
ed on  an  injury  resulting  from  the  death  of 
a  person  under  such  circumstances  as  would 
have  constituted  a  felony,  and  the  decision 
illustrates  the  maxim  "that  hard  cases  make 
bad  law." 

In  B.  &  O.  B.  B.  Ca  V.  NoeU's  Adm'r,  32 
Grat  (Va.)  894,  400,  the  Jury  were  told  that 
in  ascertaining  the  damages  sustained  by  the 
death  of  a  son,  the  mother  was  entitled,  as  a 
component  of  the  Injury  inflicted,  to  "compen- 
sation for  the  loss  of  his  care,  attention,  and 
society,"  and,  in  adhering  to  the  role  an- 
nounced in  the  preceding  case,  it  was  deter- 
mined that  the  instruction  was  a  proper  in- 
terpretation of  the  statute  referred  ta 

In  Beeson  v.  Green  Mt  G.  M.  Co.,  67  CaL 
20,  38,  the  Jury  were  informed  that  damages 
for  the  loss  of  the  society  of  a  person  killed 
by  the  alleged  negligence  of  another  might 
be  awarded,  and  it  was  ruled  that,  since  the 
statute  under  which  the  action  was  brought 
provided  that  "such  damages  may  be  given 
as  under  all  the  circumstances  of  the  case 
may  be  Just,"  the  Instruction  challenged  was 
not  erroneous,  citing  Matthews  v.  Warner,  29 
Grat  (Va.)  670,  26  Am.  Bep.  886;  B.  &  O.  EL 
B.  Co.  V.  Noell,  82  Grat  (Va.)  394. 

In  Munro  v.  Dredging,  etc.,  Co.,  84  Cal. 
615,  625,  24  Pac.  303,  305  (18  Am.  St  Bep. 
248),  the  Jury  were  Instructed  that  in  addi- 
tion to  the  pecuniary  loss  sustained  in  con- 
sequence of  the  death  of  a  son,  they  should 
take  into  consideration,  in  assessing  the  dam- 
age, the  sorrow,  grief,  and  mental  suffering 
occasioned  by  bis  death  to  his  mother,  to- 
gether with  the  loss,  if  any,  sustained  by  her 
in  being  deprived  of  the  comfort  socletj-, 
support,  and  protection  of  the  deceased.  In 
reversing  a  Judgment  rendered  in  plaintiff's 
favor,  it  was  held  that  the  sorrow,  grief,  and 
mental  suffering  of  a  surviving  relative  were 
not  Included  in  the  circumstances  to  be  con- 
sidered under  the  Olifornla  statute  referred 
to,  and  that  no  damages  could  be  allowed 
therefor.  In  deciding  the  case,  Mr.  Justice 
Thornton,  speaking  for  the  majority  of  the 
court,  says:  "In  allowing  the  Jury  to  take 
into  consideration  the  loss  of  the  comfort  so- 
ciety, and  protection  of  the  deceased,  we 
think  we  have  gone  far  enough;  but  this, 
we  think,  should  be  allowed  in  the  case  of  a 
wife,  as  in  Beeson's  Case,  or  a  mother."  To 
this  conclusion,  Mr.  Chief  Justice  Beatty  dis- 
sented, but  wrote  no  opinion  expressing  his 
views. 

In  Holt  Y.  Spokane,  etc.,  By.  Co.,  8  Idaho 
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(Hasb.)  703,  712,  36  Pac.  89,  42,  the  Jury 
were  told  that,  If  they  should  find  In  favor 
of  the  plalutlff,  snch  damages  might  be  award- 
ed "aa  under  the  circumstances  might  be 
Just,"  and  that  they  might  take  Into  consld- 
erattoD  the  relation  proved  to  have  existed 
between  the  deceased  and  the  plaintiff,  and 
also  the  Injury,  if  any,  sustained  by  the  latter 
In  the  loss  of  his  child's  society.  It  was  rul- 
ed that,  since  the  words  last  quoted  were 
substantially  an  excerpt  from  a  section  of  the 
statute  of  Idaho,  no  error  was  committed  In 
so  charging  the  Jury ;  the  court  saying :  "The 
Instruction  under  consideration  is  substan- 
tially the  same,  in  effect,  as  one  considered 
in  Beeson  v.  Mining  Co.,  S7  Cal.  20.  That 
was  an  action  brought  by  a  widow  for  dam- 
ages for  the  death  of  her  husband ;  and  the 
court  held,  that  under  section  377  of  the 
CoAe  of  Civil  Procedure  of  California,  which 
Is  identical  with  section  4100  of  the  Revised 
Statutes  of  Idaho,  it  was  not  error  to  in- 
struct the  Jury  that,  among  other  things,  In 
awarding  damages,  they  might  take  into  con- 
sideration 'the  relation  proved  as  existing  be- 
tween plaintiff  and  deceased  at  the  time  of 
his  death,  and  the  Injury,  if  any,  sustained 
by  her  in  the  loss  of  his  society.' "  The  Cal- 
ifornia rule  was  subsequently  followed  by 
the  Supreme  Court  of  Idaho  in  a  very  able 
opinion  by  Mr.  Chief  Justice  Allshle.  Ander- 
son V.  Great  Northern  By.  Co.,  16  Idaho,  613, 
Oe  Pac.  9L 

In  Bonrg  v.  Brownell-Drews  Lumber  Co., 
120  La.  1010,  1021,  46  South.  972,  976  (124 
Am.  St  Rep.  448),  under  a  clause  of  the  Civil 
Code  providing  that  "every  act  whatsoever  of 
a  man  that  causes  damage  to  another  obliges 
him  by  whose  fault  it  happened  to  repair  it," 
It  was  held  that  sorrow  caused  by  the  death 
of  a  son  and  the  deprivation  of  the  child's  so- 
ciety constituted  elements  of  damage  that 
might  be  recovered  in  an  action  brought  for 
that  purpose. 

In  Sharp  v.  National  Biscuit  Co.,  179  Mo. 
663, 660, 78  S.  W.  787, 789,  under  a  statute  pro- 
Tiding  that  "the  Jury  may  give  such  damages, 
not  exceeding  five  thousand  dollars,  as  they 
may  deem  fair  and  Just,  with  reference  to  the 
necessary  injury  resulting  from  such  death, 
to  the  surviving  parties  who  may  be  entitled 
to  sue,  and  also  having  regard  to  the  mitigat- 
ing or  aggravating  circumstances  attending 
such  wrongful  act,  neglect  or  default,"  it  was 
aaid:  "  The  necessary  injury,'  referred  to  in 
the  statute,  may  or  may  not  include  the  net 
loss  of  services;  but  it  also  covers  other  in- 
juries besides  loss  of  services.  It  includes 
loss  of  comfort,  society,  and  love  of  the 
dilld," 

In  Wood  ▼.  City  of  Omaha,  87  Neb.  213, 
220,  127  N.  W.  174,  176,  the  court.  In 
speaking  of  a  son,  say:  "The  Jury  are 
told  that  they  are  not  to  allow  damages 
for  the  loss  the  solace  of  his  mother's 
sompanionshlp,  but,  so  far  as  the  companion- 
ship and  advice  of  his  mother  are  of  a  pe- 


cuniary value,  they  may  take  that  into  con- 
sideration; a;id  we  think  that  under  the  evi- 
dence In  this  case  this  cannot  be  said  to  be 
prejudicially  erroneous."  In  that  case  no  ref- 
erence is  made  to  the  statute  upon  which  tb« 
action  is  based. 

In  Webb  v.  Denver  &  R.  R.  R.  Co.,  7  Utah, 
17,  20,  24  Pac.  616,  617,  under  a  statute' of 
Utah  authorizing  a  recovery  of  damages  for 
the  death  of  a  person,  and  providing  that,  in 
an  action  therefor,  "such  damages  may  be 
given  as  under  all  the  circumstances  of  the 
case  may  be  Just,"  the  jury  were  told,  in  an 
action  by  a  mother  for  the  death  of  her  son, 
that,  in  assessing  the  plaintiff's  damages, 
they  might  consider,  not  only  the  pecuniary 
value  of  his  services  had  he  lived,  but  also 
the  mental  pain  and  suffering  caused  by  his 
death ;  and  it  was  held  that  the  instruction 
was  erroneous. 

In  Wells  V.  Denver  ft  R.  Q.  W.  Ry.  Co.,  7 
Utah,  482,  27  Pac.  688,  the  Supreme  Court 
of  Utah  held  that  a  charge  permitting  the 
Jury,  in  estimating  damages  for  the  death  of 
a  person,  to  include  compensation  to  the  wid- 
ow and  daughter  of  the  deceased  for /the  loss 
of  companionship  was  not  subject  to  the  ob- 
jection, on  the  ground  that  mental  suffering 
might  be  embraced  in  the  instruction,  when 
the  court  immediately  thereafter  told  the 
Jury  not  to  allow  for  such  pain  of  mind. 

In  the  foregoing  cases,  whldi  include  all 
the  dedsions  that  have  been  called  to  our  at- 
tention, the  statutes  of  the  several  states 
mentioned,  providing  for  the  recovery  of  dam- 
ages resulting  from  the  death  of  a  person 
caused  by  the  act  or  omission  of  another, 
were  held  to  be  sufficiently  comprehensive 
to  Include  the  loss  of  society  of  the  deceased. 
Section  4  of  the  Employers'  Liability  Act  of 
Oregon  does  not,  like  the  enactment  of  Cali- 
fornia, provide  that  in  this  class  of  actions 
"such  damages  may  be  given  as  under  all 
the  circumstances  of  the  case  may  be  Just." 
In  the  absence  of  a  statute  which,  either  ex- 
pressly or  by  .reasonable  interpretation,  au- 
thorizes a  recovery  for  the  loss  of  society, 
we  do  not  believe  that  damages  therefor  can 
be  obtained  by  course  of  law.  8  Am.  &  Eng. 
Bncy.  Law  (2d  Ed.)  908. 

It  will  be  remembered  that  In  the  note  to 
Bond  V.  United  Railroads,  Ann.  Cas.  1912G, 
66,  it  is  remarked:  "The  loss  of  the  society 
of  the  child  is  not  of  itself  an  element  which 
the  Jury  may  consider  in  determining  the 
amount  of  the  plaintiff's  damages."  The 
phrase  "of  itself  as  thus  used  would  seem 
to  create  the  inference  that  the  loss  of  the 
society  of  a  child,  if  connected  with  other 
grounds  of  damages,  formed  an  elemoit  there- 
of. The  case  of  Wales  v.  Padflc  Elec.  Motor 
Co.,  130  Cal.  621,  524,  62  Pac.  932,  1120,  dted 
in  the  note,  sustains  this  doctrine.  In  that 
case,  however,  Mr.  Chief  Justice  Beatty  dis- 
sented, on  the  ground  that  the  rule  adopted 
in  the  case  of  Beeson  v.  Oreen  Mountain  Co., 
57  cal.  20,  was  controlling.  If  the  statute  of 
California  is  broad  enough  to  permit  a  »■ 
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ooTery  of  damages  for  the  loss  of  society, 
it  would  seem  sufficiently  extenslTe  to  au- 
thorize a  recovery  for  sorrow,  grief,  and 
mental  suffering,  and  that  the  dissent  of  the 
Chief  Justice  presented  the  better  reasoning. 

Omitting  the  words  "of  ItaelT'  In  the  note 
to  the  case  referred  to,  the  following  deci- 
sions there  cited  support  the  legal  principle 
umonnced:  Hall  t.  Oalreston,  etc,  R.  Co. 
KX  0.)  89  Fed.  18,  21 ;  LltUe  Rock,  etc.,  R.  Go. 
T.  Barker,  33  Ark.  3S0,  34  Am.  Rep.  44,  48; 
McKay  t.  New  England  Dredging  Co.,  92  Me. 
464,  468,  43  AU.  29;  Telfer  t.  Northern  R. 
Co.,  80  N.  J.  Law,  188,  210;  Caldwell  Y. 
Brown,  53  Pa.  453,  459;  Schnable  t.  Provi- 
dence PubUc  Market,  24  B.  1. 477,  478,  53  AU. 
634;  Taylor,  etc.,  B.  Co.  v.  Warner,  84  Tex. 
122,  125,  19  S.  W.  449,  20  S.  W.  823. 

We  conclude  that  the  Insertion  of  the 
phrase  "of  ItselT*  In  the  note  In  question 
was  inadvertent,  and  shows  that  mistakes 
will  occur  in  the  very  valuable  annotations 
to  the  series  of  r^wrts  mentioned,  though 
this  is  the  first  error  of  its  kind  we  have  dis- 
covered. 

Under  a  statute  like  section  4  of  the  Em- 
ployers' Liability  Act  of  Oregon,  which  cre- 
ates a  new  cause  of  acUon,  and  does  not  re- 
vive a  right,  the  rule  Is  almost  universal  that 
the  measure  of  the  recovery  in  case  of  death 
is  the  i>ecuniary  injury  sustained,  and  that 
loss  of  society  of  the  deceased  does  not  con- 
stitute  an  element  of  the  damages.  13  Cyc. 
371;  2  Sedgwick,  Dam.  (9th  Ed.)  t  673a; 
3  Sherman  &  Red.  Neg.  (6th  Ed.)  H  769,  773; 
Tiffany,  Death  by  Wrongful  Act,  |  164. 

We  conclude,  therefore,  that  an  error  was 
committed  In  charging  the  Jury  that  the  dam- 
ages for  the  loss  of  the  society  of  the  deceas- 
ed could  be  recovered. 

[9, 10]  In  view  of  the  conclusion  thus  reach- 
ed, it  Is  deemed  proper  to  consider  another 
question  that  Is  not  assigned  as  error.  The 
complaint  averred  "that  plaintiff  Is  the  father 
of  Neal  J.  McFarland,  deceased,  and  his  sole 
heir  at  law."  The  answer  challenges  this 
statement  as  follows:  "Defendant  alleges 
that  it  Itas  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  relation  of  the 
plaintifl  to  said  Neal  J.  McFarland."  At  the 
trial  Anna  L.  McFarland,  the  mother  of  the 
deceased,  in  answer  to  the  direction,  "State 
what  contributions,  if  any,  Neal  had  been 
making  to  the  support  of  the  family  before 
his  death,"  replied:  "Twenty  dollars  was  the 
least;  it  went  according  to  his  salary;  at 
the  time  of  his  death  he  was  giving  me  $30. 
Q.  What  do  you  mean,  a  mouth?  A.  Yes; 
a  month." 

The  plaintiff  testified  that  he  resided  in 
Tillamook  county.  Or.;  that  he  received  as 
wages  $40  and  $46  a  month;  that  his  wife 
lived  in  the  dty  of  Portland,  and  in  reply  to 
the  question,  "How  long  since  you  lived  at 
home?"  answered:  "It  has  been  about  five 
years.  •  •  •  Q.  Did  you  ever  send  any 
of  your  money  to  your  family?    A.  Yes,  sir. 


Q.  How  much  did  yon  send?  A.  All  I  could 
spare,  after  paying  Interest,  taxes,  and  Inci- 
dental expenses."  He  further  said:  "I  was 
paying  Interest  and  taxes  on  six  lots  in  Mt 
Tabot,  and  it  amounted  to  about  $25  a  month 
— and  insurance." 

It  will  be  kept  In  mind  that  section  4  of 
the  statute  under  consideration  provides  that 
if  there  shall  be  any  loss  of  life  "under  the 
provisions  of  this  act,  the  widow  of  the  person 
so  killed,  his  lineal  heirs  or  adopted  children, 
or  the  husband,  mother,  or  father,  as  the  case 
may  be,  shall  have  a  right  of  action  without 
any  limit  as  to  the  amount  of  damages  which 
may  be  awarded,"  and  that  section  7  of  the 
enactment  reads:  "All  acts  or  parts  of  acts 
inconsistent  herewith  are  hereby  repealed." 
It  is  believed  that,  when  these  sections  are 
construed  together,  the  damages  that  are  re- 
covered In  the  action  for  the  loss  of  life  of  a 
person  killed  by  the  act  or  omission  of  anoth- 
er is  by  section  4  of  the  enactment  given  to 
the  person  or  persons  there  specified  in  the 
order  stated ;  that  such  beneficiaries  "as  the 
case  may  be"  are  the  only  persons  who  can 
maintain  an  action  for  the  Injury  sustained ; 
and  that  so  much  of  section  7349,  L.  O.  L., 
providing  for  the  descent  and  distribution 
of  personal  property  of  a  decedent,  as  con- 
flicts with  the  dispensation  of  such  damages 
to  the  person  or  persons  thus  declared  to  be 
entitled  thereto  is  Impliedly  repealed. 

Neal  J.  McFarland  having  died  unmarried, 
without  lineal  heirs  or  adopted  children,  but 
leaving  a  mother  surviving,  she  Is  the  sole 
beneficiary  of  any  sum  that  may  be  recovered 
as  damages  resulting  from  his  death,  to  the 
exclusion  of  his  father,  who,  though  entitled 
as  sole  heir  to  all  other  property  of  which 
his  son  died  seized  or  possessed,  has  no  in- 
terest in  or  clalin  to  the  damages  for  the 
death  of  the  son. 

Such  being  the  case,  the  Judgment  should 
be  reversed,  and  the  action  dismissed,  with- 
out prejudice  to  the  right  of  the  mother,  if 
now  living,  to  institute  an  action  to  recover 
the  damages  to  which  she  alone  is  entitled, 
and  it  is  so  ordered. 

McBRIDE,  G.  J.,  and  BUBNETT  and 
BAMSEY,  JJ.,  concur. 


(69  Or.  136) 

SMITH  et  aL  v.  BUSHET,  County  Judge, 

et  al. 

(Supreme  Court  of  Oregon.     Feb.  S,  1914.) 

Intoxicating  Liquobs    ({  34*)— Locai.  Op- 
tion—Election— B'obu  OF  Ballot. 

In  a  local  option  election,  a  ballot  in  the 
language,  "Official  ballot  for  S.  precinct,  M. 
county,  Oregon.  Vote  for  or  against  prohibi- 
tion of  the  sale  of  intoxicating  liquors  for  ber- 
erage  purpose*  for  the  entire  municipality  of  S. 
in  M.  county,  Oregon,"  discloses  that  it  is  in- 
tendnd  for  the  town  of  S.  alone,  and  is  suffi' 
cient. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  42;   Dec.  Dig.  {  34.»1 
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In  Banc.  Appeal  from  Clrcnlt  Court,  Marl- 
on County;  William  Galloway,  Judge. 

Suit  by  G.  Q.  Smith  and  another,  doing 
business  under  the  firm  name  of  Smith  & 
Schott,  against  W.  M.  Bushey,  as  county 
Judge  of  Marlon  county,  and  others.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Re- 
versed. 

Ernest,  R.  Rlngcs  Dlst  Atty.,  I.  H.  Van 
Winkle,  and  Wm.  H.  Trlndle,  all  of  Salem, 
for  appellants.  S.  H.  Heltzel,  Of  Stayton,  for 
respondents. 

EAKIN,  J.  This  la  a  suit  to  restrain  de- 
fendant from  issuing  an  order  prohibiting  the 
sale  of  intoxicating  liquors  In  the  town  of 
Stayton,  Marlon  county.  Or.  The  Issues  pre- 
sented by  the  appeal  In  this  case,  with  the 
exception  of  the  question  of  the  form  of  the 
ballot,  are  determined  by  the  opinion  Just 
filed  In  the  case  of  Wiley  ▼.  Reasoner,  138 
Pac.  250,  and  the  decision  in  that  case  Is  re- 
ferred to  as  controlling  in  this. 

The  form  and  suflSciency  of  the  ballot  are 
alleged  to  have  been  defectlye;  being  In  the 
following  language:  "Official  ballot  for  Stay- 
ton  prednct,  Marion  county,  Oregon.  Vote 
for  or  against  prohibition  of  the  sale  of  in- 
toxicating liquors  for  beverage  purposes  for 
the  entire  municipality  of  Stayton,  in  Marlon 
county,  Oregon."  This  clearly  discloses  that 
it  is  intended  for  the  town  of  Stayton  alone, 
and  there  is  no  allegation  or  suggestion  that 
others  than  legal  voters  within  the  town 
cast  ballots  on  the  local  option  question  at 
s&ld  election,  and  the  form  of  ballot  was 
sufBdeut  for  that  purpose. 

The  decree  of  the  lower  court  U  reversed, 
»nd  the  suit  Is  dismissed. 

BURNETT,  J.,  dlssenta 


(69  Or.  446) 


PARKER  v.   WOLP.t 


(Sapreme  Court  of  Oregon.    Feb.  8,  1914.) 

1.  Adversb  Possbssion  ({  65*>— Requisites— 

MiSTAKB  AS  TO    BOUNnABIBS. 

Where  a  person,  under  a  mistake  as  to 
bonndaries,  enters  and  occupies  land  not  em- 
braced in  bis  title,  dahning  it  as  bis  own  for 
the  statutory  period,  he  becomes  vested  with 
the  title. 

[Ed.  Note.— For  other  cases,  see  Advene  Pos- 
session, Cent  Dig.  H  365-370;  Dec  Dig.  ( 
66.*] 

2.  Advkksb   Possession   (S   113*)— Taokino 
Possessions— EvioENCB. 

'  Title  by  prescription  may  be  proven  by 
parol,  and  may  rest  upon  the  successive  adverse 
possession  of  different  parties,  which  may  also 
be  proven  by  parol. 

[Ed.  Note.— For  other  case%  see  Adverse  Pos- 
session, Cent  Dig.  ft  669,  671-681;  Dec.  Dig. 
I  113.*] 

3.  Adverse  Possession  (J  113*)— EvinENCE— 
Competency. 

In  ejectment  testimony  that  plaintiff  and 
her  predecessors  in  interest  had  claimed,  oc- 
cupied, and  cultivated  the  contested  ground  up 


to  a  certain  fence  was  competent;    its  weight 
being  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {|  669,  671-681;  Dec  Dig. 
»  113.») 

4.  Adveksb  Possession  (J  113*)  —  Declaba- 

BATioNs- Boundaries. 

In  ejectment,  a  question  to  a  witness  for 
defendant  whether,  while  working  on  the  dis- 
puted premises,  he  ever  heard  his  employer  dis- 
cuss the  disputed  boundary  line,  not  calling  for 
a  declaration  against  his  own  interest  by  plain- 
tiff's  predecessor  in  title,  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  If  669,  671-681;  Dec  Dig. 
§  113.*] 

Department  1.  Appeal  from  Glrcnlt  Court 
Benton  County;    J.  W.  Hamilton,  Judge. 

Action  by  Gertrude  C.  Parker  against  Otto 
Wolf.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  Is  an  action  of  ejectment  (or  2.83 
acres  of  land,  to  which  plaintiff  claims  title 
by  prescription.  She  alleges  that  in  Novem- 
ber, 1911,  the  defendant  ousted  her  and  still 
withholds  possession  of  the  premises,  to  her 
damage.  The  answer  denies  all  the  allega- 
tions of  the  complaint  The  defendant,  further 
answering,  states  that  on  October  27,  1911, 
he  was  the  owner  In  fee  and  in  possession 
of  the  locus  in  quo,  and  Is  yet  such  owner 
and  entitled  to  have  the  same,  but  that  on 
February  4,  1912,  the  plaintiff  ejected  him 
therefrom  and  now  withholds  possession  of 
the  premises  froin  the  defendant  to  his  dam- 
age. The  reply  traverses  all  the  allegations 
of  the  answer.  A  Jury  trial  resulted  in  a 
verdict  and  Judgment  for  the  plaintiff,  from 
which  the  defendant  appeals. 

Henry  L.  Hell,  of  Corvallls  (J.  F.  Tales, 
of  Corvallls,  on  the  brief),  for  appellant 
W.  S.  McFadden,  of  Corvallls  (McFadden  ft 
Clarke,  of  Corvallls,  on  the  brief),  for  re- 
spondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  pleadings  present  the  anomaly 
of  each  party  claiming  to  have  been  ousted 
by  the  other  from  the  possession  of  the  land. 
The  plaintiff  gave  the  evidence  of  a  large 
number  of  witnesses  about  the  history  of  the 
holding  of  the  tract  in  question,  tending  to 
show  that  all  her  predecessors  in  possession 
had  claimed,  occupied,  and  cultivated  the 
contested  ground  up  to  a  fence  forming  the 
southern  boundary  of  a  certain  county  road, 
and  rested.  The  defendant  then  moved  "to 
withdraw  tbe  evidence  submitted  by  the 
plaintiff  from  the  Jury,  and  strike  It  from 
the  records,  for  the  reason  that  It  Is  only 
partial  and  not  connected  with  the  main  fact 
in  dispute,  and  therefore  Incompetent,  and 
for  the  further  reason  that  plaintiff  has 
failed  to  show  privity  of  Interest  between 
herself  and  those  who  occupied  disputed 
premises  at  prior  remote  times,  and  that 
plaintiff  bas  failed  to  show  continuity  of  ad- 
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▼erae.  posfBeeslon  for  the  btatntory  period." 
The  conrt  overruled  the  motion,  and  that 
decision  constltutee  the  prlndpal  assignment 
of  error  noted  In  the  appellant's  abstract 
The  testimony  tends  to  show  on  behalf  of 
^plaintiff  that  the  premises  In  dispute  were 
occupied  many  years  ago;  that  farm  build- 
ings wwe  erected  thereon,  orchards  planted, 
other  Improvements  made,  and  possession 
maintained  to  the  f^ce  mentioned.  No 
question  seems  to  have  been  raised  about 
where  the  true  paper  line  was  located  upon 
the  ground  until  within  a  year  or  two  prior 
to  the  commencemMit  of  thU  action.  The 
matter  was  brought  to  a  head  by  the  defend- 
ant purchasing  premises  across  the  road  and 
erecting  a  wire  fence  on  the  south  line  of 
the  disputed  tract,  which  boundary  runs 
through  the  dwelling  house  and  some  of  the 
outbuildings  on  the  premises. 

[1]  It  Is  laid  down  In  Canfleld  v.  Clark,  17 
Or.  473,  21  Pac  443,  11  Am.  St  Rep.  845, 
that  where  a  person,  under  a  mistake  as  to 
<he  boundaries,  enters  and  occupies  land 
not  embraced  In  his  title,  claiming  It  as  his 
own  for  the  requisite  statutory  period,  he 
thereby  becomes  vested  with  the  title  thereto 
by  possession,  although  his  entry  and  posses- 
sion may  have  been  founded  upon  a  mis- 
take. This  has  been  the  settled  rule  in  this 
state  and  is  followed  In  subsequent  decisions. 
In  Dunnlgan  v.  Wood,  68  Or.  119,  112  Pac. 
531,  Mr.  Justice  Bean  reviews  the  author- 
ities and  reaffirms  the  doctrine.  See,  also, 
Stout  V.  Mlchelbook,  58  Or.  372, 114  Pac.  929. 
[2,  3]  It  is  also  ruled  in  Vance  v.  Wood, 
22  Or.  77,  29  Pac.  73,  that  tiUe  by  prescription 
may  be  proven  by  parol,  and  may  rest  upon 
adverse  possession  of  different  parties  in  In- 
terest, successive  to  each  other.  This  suc- 
cession may  also  be  proven  by  parol,  and 
does  not  necessarily  rest  In  deed.  In  O.  By. 
&  Nav.  Co.,  V.  Hertzberg,  26  Or.  216,  37  Pac 
1019,  and  In  Browning  v.  Lewis,  39  Or.  11, 
64  Pac.  304,  Mr.  Justice  Moore  says  that  "a 
prior  possession  of  land  for  any  length  of 
time  is  prima  facie  evidence  of  titie" ;  and 
Mr.  Justice  Eakin  says  the  same  thing  in 
Sommer  ▼.  Compton,  52  Or.  173,  96  Pac.  124, 
1065.  In  Skottowe  v.  O.  8.  L.,  etc..  By.  Co., 
22  Or.  430,  30  Pac.  222,  16  L.  R.  A.  603, 
Ferrari  ▼.  Beaver  Hill  Coal  Co.,  54  Or.  210, 
94  Pac  181,  95  IPac  498,  102  Pac.  175,  1016, 
It  is  held  in  substance  that  acts  of  ownership 


over  real  property,  sndi  aa  making  repairs 
on  structures,  are  circumstances  tending  to 
show  that  the  premises  belong  to  or  are  un- 
der the  control  of  the  parties  doing  the  acta. 
This  is  in  consonance  with  the  presumption 
"that  a  person  is  the  owner  of  property  from 
exercising  acts  of  ownership  over  it  •  •  •" 
Section  799,  subdlv.  12,  L.  O.  L.  The  teatimany 
which  the  defendant  sought  to  have  stricken 
out  was  competent  on  the  question  involved. 
Its  weight  was  for  the  Jury,  and  those  triers 
of  fact  were  entitied  to  consider  it  under 
proper  instructions  by  the  court  as  to  the 
law. 

[4]  It  U  assigned  as  error  that  the  conrt 
refused  to  allow  a  witness  for  the  defendant 
to  answer  the  following  question:  "During 
the  time  you  were  working  there  (on  dis- 
puted premises  for  Mr.  Sklpton),  did  you 
ever  hear  Mr.  Sklpton  discuss  the  bouudary 
line  running  in  front  of  his  bouse  and  divid- 
ing his  land  from  the  land  north?"  A  mere 
discussion  Of  the  boundary  does  not  neces- 
sarily imply  an  admission  as  to  its  true  loca- 
tion. The  question  does  not  call  for  a  dec- 
laration against  bis  own  interest  by  plain- 
tiff's predecessor  in  tiUe,  and  hence  was 
properly  excluded. 

Other  errors  are  predicated  upon  verbal 
criticisms  of  answers  of  witnesses  who  were 
narrating  acts  of  possession  by  people  frho 
were  formerly  on  the  premises,  in  which 
the  witness  spoke  of  those  persons  having 
owned  the  tract  The  essence  of  the  defend- 
ant's objection  seems  to  be  that  title  or  own- 
ership could  be  proven  only  by  deed.  Coun- 
sel for  the  defendant  as  shown  by  the  bill 
of  exceptions,  frequently  urged  that  oral  tes- 
timony was  not  the  best  evidence,  and  that 
ownership  should  be  shown  by  the  muni- 
ments of  titie.  But,  as  we  have  seen  ander 
the  authority  of  CauQeld  v.  Clark,  supra, 
and  other  cases,  title  by  adverse  possesbion, 
as  well  as  the  tacking  necessary  to  complete 
the  same,  may  be  shown  by  parol. 

Other  errors  are  assigned,  but  we  deem 
them  hypercritical,  unsubstantial,  and  not 
sufficient  within  the  meaning  of  section  3, 
art  7,  of  the  Constitution,  to  reverse  the 
verdict  of  the  Jury. 

The  Judgment  is  affirmed. 

McBRIDE,  0.  J.,  and  MOORB  and  RAM- 
SEY, JJ.,  concur. 
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KINO. 
(Sapreme  Conrt  of  Oregon.     Feb.  10,  1914.) 

1.  Baitks  awd  Banking  ({  156»)— Funotioms 
AND  Dkaungs— Deposits  pob  Coixkction. 

Where  a  check  or  other  negotiable  paper 
i«  deporited  with  a  bank  for  collection,  the  re- 
lation of  prindpal  and  agent  is  created  between 
the  depontor  and  the  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  CentClg.  ii  539-646 ;  Dec.Dig.  1 1B6.*] 

2.  Bakes  and  Banking  (J  ICS*)— Functions 
AKD  Dialing*— Dkposits  fob  Coixkction. 

As  a  general  role,  after  a  bank  effects  a 
collection  of  a  check,  it  becomes  a  simple  con- 
tract debtor  for  the  amount,  less  the  commis- 
sion charged. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ({  S71-573,  583-586 ;  Dec. 
Dig.  {  186.*] 

8.  Banks  and  Banking  ((  171*)— Functions 
AND  Dbaunob— Deposits  roR  Coixsction 
— "Pboceeds  in  Actual  Funds." 

Where  a  bank  receives  a  check  for  collec- 
tion nnder  an  agreement  that  it  shall  only  be 
liable  when  proceeds  in  actual  funds  or  solvent 
credits  shall  have  come  into  its  possession,  and 
it  is  certified  by  mistake  by  the  drawee,  and 
a  draft  remitted  to  the  bank  by  its  correspond- 
ent, bat  payment  on  the  draft  was  stopped  and 
the  payee  notified  before  it  reached  the  bank, 
the  bank  was  not  chargeable  with  the  amonnt 
of  the  check  in  favor  of  the  depositor;  "pro- 
ceeds in  actnal  tnnds"  meaning  the  real  funds 
innring  from  a  collection,  or  negotiable  paper 
free  from  embarrassment  and  convertible  into 
rash. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {S  697-617;  Dec.  Dig.  } 
171.»] 

4.  Banks  and  Banking  ({  146*)— FimcnnoNs 
and  Dealings— Cebtuied  Checks. 

Where  a  bank  certifies  a  check  by  mistake, 

it  may  correct  it  by  immediately  notifying  the 

holder,  before  the  check  has  passed  to  a  bona 

fide  holder. 
[Ed.  Note. — ^For  other  cases,  see  Banks  and 

Banking,  Cent  Dig.  H  419-433;    Dec.  Dig.  |j 

145.*] 

6.  Banks  and  Banking  (5  171*)— Functions 

and  Dealings— Deposits. 

The  mere  fact  that  a  bank  credited  to  a 
depositor  as  cash  a  check  he  had  left  for  col- 
lection does  not  render  it  liable  for  the  amount, 
where  the  check  was  subsequently  dishonored. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  i{  097-617;  Dec.  Dig.  ( 
171.*] 

6.  Payment  (J  85*)— Functions  and  Deal- 
ings—Payments  BT  Mistake. 

Money  paid   by  a  bank  to  the  owner  of 

Jiaper  deposited  for  collection  under  mistake  of 
act  may  be  recovered,  though  there  was  negli- 
gence in  making  the  payment,  if  the  position  of 
the  person  to  whom  the  payment  was  made  has 
not  thereby  been  changed  to  liis  prejudice. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Die.  H  272  -281 ;  Dec.  Dig.  «  85;*  Banks 
and  Banking.  Cent  Dig.  H  336,  337.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Robert  O.  Morrow, 
Judge. 

Action  by  the  Security  Savings  ft  Trust 
Company  against  Charles  B.  King.  From  a 
Judgment  for  defendant,  plaintiff  appeala 
Reversed  and  rendered. 


Joseph  Simon,  of  Portland  (Dolpb,  MaUory, 
Simon  8c  Gearln  and  Hall  S.  Lnsk,  all  of 
Portland,  on  the  brief),  for  appellant  John 
B.  Cleland,  of  Portland,  for  respondent 

McNART,  J.  Asserting  that  defendant 
overdrew  his  account  on  deposit  to  the 
amount  of  $394.63,  plaintiff  brings  this  action 
to  recover  Judgment  for  a  corresponding  sum 
with  interest  On  September  27,  1911,  de- 
fendant deposited  with  plaintiff  for  collec- 
tion a  check  drawn  by  one  H.  O.  Dempster  on 
the  Imperial  Bank  of  Canada,  Vancouver,  B. 
C  payable  to  cash  for  $585,  upon  the  follow- 
ing conditions  thereon  indorsed:  "In  receiv- 
ing checks,  drafts  or  other  imper  on  deposit 
payable  elsewhere  than  in  Portland  this  bank 
assumes  no  liability  for  the  failure  of  any 
of  its  direct  or  Indirect  collecting  agents 
whether  the  collecting  agent  be  the  person  or 
concern  on  which  the  check  for  collection  is 
drawn  or  not,  and  shall  only  be  held  liable 
when  proceeds  In  actual  funds  or  solvent 
credits  shall  have  come  into  Its  °  possession. 
Under  these  provisions  items  previously 
credited  may  be  charged  back  to  the  de- 
positor's account  In  making  this  deposit 
the  depositor  hereby  assents  to  the  fore- 
going conditions."  Concurrently,  defend- 
ant depodted  $144.36  which,  together  with 
the  check,  was  credited  to  the  accotmt  of 
defendant  On  the  same  day  Dempster  noti- 
fied the  Imperial  Bank  of  Canada  not  tq  pay 
the  check,  employing  the  following  words: 
"I  find  It  Imperative  for  me  to  ask  you  to 
cancel  check  to  cash  indorsed  by  Charles 
King,  for  which  value  has  not  been  received 
to  the  extent  of  $685,  and  on  which  I  am 
making  other  arrangements  with  Mr.  King. 
This  check  is  to  be  deposited  at  the  dty  of 
Portland,  and  herewith  I  will  assume  all 
responsibility  of  the  same,  or  any  actions, 
etc."  Upon  the  deposit  of  the  check,  plain- 
tiff immediately  forwarded  the  check  to  the 
Northern  Crown  Bank,  its  correspondent  at 
Vancouver,  B.  C,  which  institution,  upon 
receipt  of  the  check  and  in  the  forenoon  of 
September  SO,  1911,  presented  it  to  the  Im- 
perial Bank  of  Canada  for  payment  At  the 
time  the  check  was  presented,  the  latter  bank 
by  the  proper  ofl3cer  certified  and  returned 
the  check  to  the  Northern  Crown  Bank,  and 
charged  the  account  to  the  drawer,  forgetting 
that  payment  had  been  stopped.  The  North- 
ern Crown  Bank,  upon  receipt  of  the  certified 
check,  charged  the  account  to  the  Imperial 
Bank  and  remitted  to  plaintiff  out  of  its  own 
funds  the  amount  of  the  check.  In  the  eve- 
ning of  September  80, 1911,  the  Imperial  Bank 
of  Canada  discovered  the  error  it  had  com- 
mitted in  overlooking  the  stop  order  and  cer- 
tifying the  check,  and  immediately  notified 
the  Northern  Crown  Bank  of  the  true  situa- 
tion ;  the  notice  being  received,  however,  aft- 
er remittance  had  been  made  to  plaintiff. 
Thereupon  the  Northern  Crown  Bank  tele- 
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graphed  plaintiff  tbe  (olIowlnK  message: 
"Item  $585,  In  your  list  Sept  27,  unpaid  and 
remitted  for  by  us  today  in  error  by  our 
New  York  Draft  1  No.  13931.  Shall  we  pro- 
test, wire  prompt.  The  Northern  Crown 
Bank."  This  intelligence  was  received  by 
plalntur  on  October  1,  1911.  On  tbe  day  of 
the  receipt  of  tbls  information,  plaintUf  ex- 
hibited to  defendant  the  contents  of  the  tele- 
gram; whereupon  defendant  left  for  Van- 
couver, B.  C,  from  which  point  on  October 
4th  defendant  telegraphed  plaintiff  in  sub- 
stance that.  It  if  would  return  the  check  to 
Um,  he  would  make  collection.  Falling  In 
this,  defendant  subsequently  returned  the 
check  to  plaintiff.  During  the  intervention 
«f  time  from  September  27,  1911,  to  October 
4,  1911,  defendant  drew  checks  upon  tbe 
plaintiff  amounting  to  $539.56,  and  which 
were  paid  by  plaintiff.  On  October  4,  1911, 
the  day  the  draft  arrived,  plaintiff  remitted 
to  the  Northern  Crown  Bank  the  amount  of 
the  check.  In  his  answer  defendant  alleged 
that,  of  the  sums  of  money  deposited  by  him 
with  appellant,  $190.37  is  unlawfully  wlth- 
beld,  and  sought  Judgment  therefor,  which 
;the  trial  court  entered  In  his  behalf. 

[1]  Tbe  rule  is  well  established  that,  where 
JO.  check  or  other  negotiable  paper  is  deposit- 
ed with  a  bank  for  the  purpose  of  collection, 
the  relation  of  principal  and  agent  is  thereby 
«reated  between  the  depositor  and  the  bank. 
Nat  Revere  Bank  v.  Nat  Bank,  172  N.  X. 
102,  64  N.  E.  799;  Midland  Nat  Bank  v. 
Brlghtwell,  148  Mo.  358,  49  S.  W.  994,  71 
Am.  St  Rep.  608;  Jefferson  County  Savings 
Bank  v.  Hendrlx,  147  Ala.  670,  39  South.  295, 
1  Ia  R.  A.  (N.  S.)  246;  Aflchle  on  Banks  and 
Banking,  voL  2,  |  166. 

[2]  Counsel  for  defendant  argues,  and  we 
think  correctly,  that,  as  a  general  rule,  after 
&  bank  effects  the  collection  of  a  check,  in- 
trusted to  it  for  that  purpose,  it  becomes  a 
simple  contract  debtor  for  the  amount  less 
.any  commission  which  may  be  charged. 
Morse  on  xianks  and  Banking,  vol.  1  (3d  Ed.) 
{  248;   Jockusch  v.  Lowsey,  51  Tex.  129. 

[3]  In  a  consideration  of  this  case,  the 
mind  must  keep  before  it  tbe  terms  oi"  the 
contract  had  between  plaintiff  and  defend- 
ant, as  their  contractual  relations  were  not 
left  to  custom  or  general  rules,  but  were 
founded  upon  an  express  contract  which  pro- 
vided that  plaintiff  "should  only  be  held  li- 
able when  proceeds  in  actual  funds  or  solvent 
credits  shall  have  come  into  its  possession." 

The  unquestioned  testimony  shows  that 
plaintiff  was  notified  of  the  erroneous  remit- 
tance of  the  money  by  draft  four  days  before 
its  receipt;  that  at  a  time  practically  syn- 
chronous defendant  was  also  apprised  by 
plaintiff  of  the  erroneous  transmission  of  the 
draft  and  forthwith  left  for  Vancouver,  B. 
Q.,  to  consult  H.  O.  Dempster  the  drawer  of 
the  che<^.  Defendant  in  resiranse  to  a  ques- 
tion calculated  to  disclose  when  he  tele- 
graphed for  the  check  said:    "A.  It  was  on 


Wednesday  the  4th,  as  I  remember  It  Q. 
Of  October?  A.  Yes,  sir.  Q.  What  did  you 
say  in  your  telegram?  A.  As  near  as  I  can 
remember,  to  the  effect  that,  if  be  (the  cash- 
ier of  the  bank)  would  return  tbe  check  to 
me^  I  would  make  collection.  Q.  Did  he  re- 
turn the  check?  A.  He  returned  the  check. 
Q.  Did  yon  attempt  to  collect  it?  A.  I  at- 
tempted to  make  the  collection  and  discow- 
ed  it  had  been  certified  in  error.  The  infor- 
mation was  Imparted  to  me;  he  informed 
me  he  had  consulted  a  lawyer.  Q.  Who  was 
that,  Dempster?  A.  Yes,  sir.  Q.  Did  he  say 
be  found  it  had  been  certified  in  error?  A. 
Oh,  now,  he  didn't  tell  me  anything  about  it 
I  got  the  check  and  saw  it  myself.  As  a  mat- 
ter of  law,  we  think  it  is  clear  that  the  plain- 
tiff did  not  come  into  possession  of  the  pro- 
ceeds of  the  check  as  contemplated  by  the 
contract,  as  it  only  received  the  draft  which 
was  not  convertible  into  actual  funds  for  the 
reason  payment  thereof  had  been  stopped 
prior  to  its  receipt  by  plaintiff.  In  tbe  agree- 
ment defining  the  relation  of  the  parties,  no 
liability  attached  to  plaintiff  until  the  pro- 
ceeds in  actual  funds  should  come  into  its 
possession.  Proceeds  in  actual  funds  mean 
the  real  funds  inuring  from  a  collection  of 
the.  check  or  negotiable  paper  free  from  em- 
barrassment and  convertible  into  cash. 

[4]  Where  a  bank  certifies  a  dieck  by  mis- 
take, it  may  correct  the  same  by  immediate- 
ly notifying  the  holder,  and  before  the  chedc 
has  passed  from  his  hands  to  a  bona  fflde 
owner.  Magee  on  Banks  and  Banking  (2d 
Ed.)  p.  327;  Carley  v.  Potter's  Bank  (Tenn. 
Ch.  App.)  46  S.  W.  828.  So  in  the  case  before 
us,  the  Imperial  Bank  was  within  the  law 
when  It  declared  its  certification  of  the  chedc 
erroneous;  likewise  the  Northern  Grown 
Bank  in  receiving  the  draft  and  plaintiff  in 
returning  the  same  after  proper  notice,  in 
view  of  the  fact  that  defendant's  position 
had  not  been  altered  to  his  injury,  or  the 
right  of  third  parties  intervened. 

[S]  The  mere  fact  that  plaintiff  credited  to 
defendant  as  cash  the  check  be  left  for  col- 
lection does  not  render  plaintiff  liable  to  de- 
fendant for  tbe  amount  of  the  dieck,  inas- 
much as  the  check  was  subsequently  dishon- 
ored. Winchester  Milling  Co.  v.  Bank,  120 
Tenn.  225,  111  S.  W.  248,  18  I*  R  A.  (N.  a) 
441;  Michle  on  Banks  and  Banking,  voL  2. 
S163. 

[S]  The  rule  of  this  state  permits  the  re- 
covery of  money  paid  under  the  stress  of  ig- 
norance of  surrounding  facts.  As  an  illus- 
trative case,  see  Scott  v.  Ford,  52  Or.  288,  97 
Pac.  99.  And  in  case  of  payment  by  a  bank 
to  the  owner  of  paper  depcwlted  with  it  for 
collection  the  same  rule  applies,  so  that 
money  paid  under  a  mistake  of  fact  may  be 
recovered,  although  there  was  negligence  on 
the  part  of  the  bank  in  remitting  the  pay- 
ment, subject  to  the  condition  that  payment 
cannot  be  realized  if  tbe  position  of  the  per- 
son to  whom  the  payment  had  been  made  has 
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been  changed  to  his  prejudice  towards  his 
debtor  in  consequence  of  the  payment  Michie 
on  Banks  and  Banking,  vol.  2,  S  169. 

Under  the  state  of  the  record,  and  especial- 
ly in  view  of  the  written  contract  had  be- 
tween plaintiff  and  defendant  with  respect  to 
the  collection  of  the  check  in  question,  it  be- 
comes unimportant  to  view  the  dedslona 
which  are  apparently  In  hopeless  division 
concerning  the  legal  relation  existing  between 
the  initial  bank  and  its  correspondent  Be- 
lieving that  plaintifC  did  not  receive  the  pro- 
ceeds of  the  check  in  actual  funds,  and  re- 
calling the  words  of  the  contract  that  "items 
previously  credited  may  be  charged  back  to 
the  depo^tor's  account,"  we  think  error  was 
made  by  the  trial  court  in  awarding  Judg- 
ment to  defendant  for  $190.37,  with  interest 
thereon  at  6  per  cent,  from  October  4,  1911, 
and  for  costs  and  disbursements,  and  that 
the  judgment  must  be  annulled  and  a  new 
one  in  Ueu  thereof  entered  in  favor  of  plain- 
tiff for  $394.63,  with  interest  thereon  at  6 
per  cent  from  October  4, 1911. 

Reversed. 

McBRIDB,  a  J.,  and  BEAN  and  EAEIN, 
JJ.,  concur. 

(69  Or.  93) 
STATE  ex  rel  SHEPHERD  v.  SIMPSON. 
(Supreme  Court  of  Oregon.     Feb.  8,  1914.) 

1.  Appbai,  and  Bbbob  (§  127*)  —  Dkoisions 

RXVIEWABLS  —  "JVDOHERT    FOB   WAHT    OP 
A  WBWKtt  " 

Though  L.  O.  li.  S  185,  authorizes  the  trial 
court,  in  certain  cases,  to  take  testimony  and 
render  judgment  in  accordance  -therewith  after 
failure  of  defendant  to  answer,  such  a  judgment 
is  one  for  want  of  answer  within  section  549, 
giving  the  right  to  appeal  from  a  judgment  or 
decree  other  than  one  by  confession  or  for 
want  of  answer,  and  neither  party  can  appeal 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  885-889,  891;   Dec  Dig.  | 

2.  Appeal  and  Ebbob  ({  !•)  —  Natubk  op 
Right— Statutobt  Provision. 

In  respect  to  appeals,  the  Supreme  Court' 
is  of  limited  jurisdiction,  and  can  entertain 
them  only  when  they  are  within  the  purview 
of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1-4;    Dec.  Dig.  f  1.*] 

On  petition  for  rehearing.  For  form» 
opinion,  see  137  Pac.  750.    Petition  denied. 

BURNETT,  J.  The  defendant  in  the  court 
below  did  not  answer  or  otherwise  appear  In 
this  action.  The  circuit  court  heard  some 
testimony  after  the  default  of  the  defendant 
was  entered,  and  rendered  judgment  to  the 
effect  that  the  relator  was  yet  the  lawful  in- 
cumbent of  the  office  in  question,  and  would 
be  until  the  election  and  qualification  of  his 
successor,  the  defendant  never  having  quali- 
fied. Dissatisfied  with  the  uncertain  tenure 
thus  awarded  him,  the  relator  appealed.    The 


defendant  moved  to  dismiss,  bat  this  court, 
speaking  by  Mr.  Justice  McNary,  refused  to 
entertain  his  motion,  and  dismissed  the  ap- 
peal sua  sponte,  holding  that  neither  party  to 
a  judgment  for  want  of  an  answer  has  the 
right  to^appeaL  The  relator  now  moves  for 
a  rehearing  on  that  subject 

[1]  Section  549,  L.  O.  L.,  reads:  "Any  par- 
ty to  a  judgment  or  decree  other  than  a 
judgment  or  decree  given  by  confession,  or 
for  want  of  an  answer,  may  appeal  there- 
from. The  party  appealing  is  known  as  the 
appellant,  and  the  adverse  party  as  the  re- 
spondent; but  the  title  of  the  action  or  suit 
is  not  changed  in  consequence  of  the  appeal." 

Section  185,  L.  O.  L.,  is  partly  in  these 
words:  "Judgment  may  be  had  upon  failure 
to  answer,  as  follows:  When  the  time  for 
answering  the  complaint  has  expired,  and  it 
appears  that  the  defendant,  or  one  or  more 
of  several  defendants,  in  the  cases  mentioned 
in  section  61,  has  been  duly  served  with  the 
summons  and  has  failed  to  answer  the  com- 
plaint, the  plaintiff  shall  be  entitled  to  have 
judgment  against  such  defendant  or  defend- 
ants, (1)  In  an  action  arising  upon  contract 
for  tihe  recovery  of  money  or  damages  only; 
if  no  answer  has  been  filed  with  the  clerk  of 
the  court  within  the  time  spedfled  in  the 
summons,  or  such  further  time  as  may  have 
been  granted  by  the  court  or  judge  thereof, 
the  clerk,  upon  the  application  of  the  plaintiff 
made  in  writing  and  filed  with  the  clerk, 
shall  enter  the  default  of  the  defendant,  and 
immediately  thereafter  enter  judgment  for 
the  amount  specified  in  the  summons,  against 
the  defendant,  or  against  one  or  more  of  sev- 
eral defendants,  in  cases  provided  for  in  sec- 
tion 61;  (2)  In  other  actions,  including  all 
actions  sounding  in  damages  or  tort,  as  op- 
posed to  an  action  on  contract  or  for  debt, 
if  no  answer  has  been  filed  with  the  clerk  of 
the  court  within  the  time  specified  in  the 
summons,  or  such  further  time  as  may  have 
been  granted  by  the  court  or  judge  thereof, 
the  clerk  shall,  upon  the  written  motion  of 
the  plaintiff  b^ng  filed,  enter  the  default  of 
the  defendant,  >  and  thereafter  the  plaintiff 
may  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint;  and  the  court 
shall,  upon  such  application,  give  judgment 
for  the  amount  claimed  in  the  summons,  or 
the  relief  demanded  in  the  complaint,  unless 
it  t>e  necessary,  to  enable  the  court  to  give 
judgment  or  carry  the  same  Into  effect,  to 
take  proof  of  any  matter  of  fact  in  which 
case  the  court  may  order  the  entry  of  judg- 
ment to  be  delayed  until  such  proof  be  taken. 
The  court  may  hear  the  proof  Itself,  or  make 
an  order  of  reference,  or  that  a  jury  be  called 
to  inquire  thereof.  Thereupon  the  court  shall 
enter  judgment  in  accordance  with  its  own 
findings,  or  the  verdict  of  the  jury;  provided, 
however,  that  in  all  cases  where  the  cause  of 
action  is  for  damage  which  is  not  liquidated, 
if  a  jury  shall,  by  either  party  be  demanded 
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to  assess  tbe  damage,  the  conrt  before  which 
such  action  Is  pending  must  grant  such  jury 
trial,  or,  U  neither  party  demand  a  Jury  the 
damage  may  be  assessed  by  the  court. 
•    •    •  >• 

The  petition  for  rehearing  proceeds  upon 
the  theory  that,  because  the  court  may  in 
certain  cases  take  testimony  In  actions  where 
the  defendant  has  failed  to  answer,  and  tliat 
such  testimony  has  been  taken  In  this  case, 
the  Judgment  is  not  one  for  want  of  an  answer 
within  the  meaning  of  section  549,  L.  O.  K, 
supra.  But  what  gives  the  court  authority 
to  proceed  in  the  manner  indicated?  Plainly 
the  tact  tliat  the  defendant  has  not  answered. 
No  matter  what  proceedings  are  taken  after 
default  is  entered,  the  final  Judgment  is  none 
the  less  one  for  want  of  an  answer  from 
wUch  neither  party  can  appeal.  It  is  argued 
that  this  lodges  too  much  responsibility  with 
a  Judge  disposed  to  act  in  an  arbitrary  man- 
ner and  give  a  wrong  Judgment  against  a 
plaintiff.  This,  however,  is  a  legislative  ques- 
tion. Responsibility  must  be  lodged  some- 
where. The  same  argument  would  apply  to 
this  court,  the  members  of  which  are  as  frail 
and  liable  to  err  as  any  circuit  Judge.  The  Leg- 
islature having  declared  in  effect  that  there 
shall  be  no  appeal  from  a  Judgment  for  want 
of  an  answer,  the  court  would  usurp  the 
functions  of  that  branch  of  the  government 
should  it  entertain  an  appeal  of  that  kind. 

[2]  "An  appeal  is  not  a  matter  of  primary 
right.  It  is  a  privilege,  and  he  who  would 
enjoy  that  privilege  must  show  some  statute 
conferring  it  upon  him."  Portland  v.  Not- 
tingham, 58  Or.  1,  113  Pac.  28;  Portland  v. 
Gaston,  38  Or.  533,  63  Pac.  1051;  Sears  v. 
Dunbar,  50  Or.  36,  91  Pac  145;  Union  Na- 
tional Bank  V.  Bartb,  179  IlL  83,  53  N.  E.  615; 
Macartney  v.  Shipherd,  60  Or.  133,  117  Pac. 
814,  Ann.  Cas.  1913D,  1257.  In  respect  to  ap- 
peals, this  court  is  a  tribunal  of  limited  Juris- 
diction, and  can  entertain  them  only  when 
they  are  within  the  purview  of  the  statute. 
We  have  no  Jurisdiction  in  this  case,  and  can 
only  dismiss  it.  Fassman  v.  Baumgartner,  3 
Or.  469;  Long  v.  Sharp,  5  Or.  438;  Whipple 
v.  S.  Pac  Co.,  34  Or.  370,  66  Pac.  975. 

We  adhere  to  the  former  opinion. 


(69  Or.  242) 

LANB  y.  WENTWORTH  et  ai 

(Supreme  Court  of  Oregon.    Feb.  10,  1914.) 

1.  Trusts  (J  356*)— Trust  Fbofebtt  Trahs- 

FEBRED   to   THIBD    PEBSON. 

Where  plaintiff  was  the  owaer  of  stock  in 
a  corporation,  and  on  reorganization  it  was 
agreed  that  the  stockholders  in  the  old  corpo- 
ration should  receive  an  equal  number  of  shares 
in  the  new,  which  agreement  wag  carried  out 
as  to  all  the  stockholders  except  plaintiff,  de- 
fendant, who,  while  he  had  notice  of  plaintiff's 
rights,  received  from  the  trustee  who  held  the 
stock  for  plaintiff  a  number  of  shares  in  excess 
of  that  claimed  by  plaintiff  in  compensation  for 
bis  influence  in  selling  bonds  of  the  corporation. 


held  the  shares  in  trust,  and  will  be  required 
to  transfer  them  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  SS  62d-{S38;   Dec.  Dig.  {  356.*] 

2.  RELKASB   (J    27*>— CONSTBUOTIOW    AHD    Of- 

EBAnoN— IaIabzi.itiss  Included. 

Where  plaintiff  had  a  judgment  against  a 
corporation  and  an  action  pending  against  its 
successor  on  reorganization,  his  receipt  to  the 
successor  in  full  payment  of  these  matters,  stat- 
ing that  it  is  in  fnll  of  all  demands  against  the 
successor  or  any  stockholder  therein,  excepting 
a  trustee  who  had  held  stock  for  ptainti^  i«- 
citing  tliat  it  did  not  waive  any  right  to  pro- 
ceed against  the  trustee,  did  not  release  defend- 
ant, to  whom  the  stock  had  been  transferred 
secretly,  without  plaintiff's  knowledge,  from  Iiis 
liability  to  transfer  the  stock  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Release^ 
Cent  Dig.  H  63-^6 ;   Dec  Dig.  {  27.*] 

Department  1.  Appeal  from  Circuit  Coart, 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

Suit  by  I.  W.  Lane  against  O.  K.  Went- 
worth  and  another.  From  a  decree  for  plain- 
tiff, defendant  Wentworth  appeals.  Af- 
firmed. 

See,  also,  133  Pac  348. 

This  is  a  suit  in  equity  for  a  decree  re- 
quiring the  defendant  O.  K.  Wentwortli  to 
transfer  to  the  plaintiff  6,500  shares  of  the 
capital  stock  of  the  Coast  Range  Lumber 
Company,  or,  if  he  fails  or  refuses  to  do  so, 
for  a  decree  against  him  for  the  value  there- 
of, etc.  The  court  below  rendered  a  decree 
in  favor  of  the  plaintifl.  The  defendant  O. 
K.  Wentworth  appeals.  H.  C.  Mahon  does 
not  appeal.  The  facts  appear  in  the  opin- 
ion of  the  court 

R.  Sleight, '  of  Portland  (Stapleton  & 
Sleight  and  Coovert  &  Mannlx,  all  of  Port- 
land, on  the  brief),  for  appellant  A.  EL 
Claris  of  Portland  (Fred  L.  Everson,  of  Port- 
land, on  the  brief),  for  respondent 

RAMSEY,  J.  This  is  a  suit  in  equity  for 
a  decree  requiring  the  defendant  O.  K. 
Wentworth  to  transfer  to  the  plaintifl  6,500 
shares  of  the  capital  stock  of  the  Coast 
Range  Lumber  Company,  or,  in  case  be 
should  fail  or  refuse  to  make  such  transfer, 
for  a  decree  against  him  for  the  value  of 
said  stock,  etc 

The  suit  was  originally  brought  against 
the  defendant  H.  C.  Mahon  alone;  but  sub- 
sequently the  plaintiff,  with  leave  of  tbe 
court,  amended  his  complaint,  and  made  Q. 
K.  Wentworth  a  defendant 

As  no  question  arises  as  to  the  sufficiency 
of  the  pleadings,  it  is  not  necessary  to  set 
out  any  part  thereof. 

In  March,  1907,  the  Sunset  Lumber  Gono- 
pany,  a  corporation,  was  organised  wltb  a 
capital  stock  of  $500,000,  divided  into  shares 
of  $10  each.  The  plaintiff  did  a  large 
amount  of  work  in  organising  and  promot- 
ing said  company,  and  others  performed  cer- 
tain services  in  connection  with  the  organl*- 
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lug  and  promotion  of  sajd  corporation.  Aft- 
er said  company  was  Incorporated  and  organ- 
ized, the  plaintUf  turned  over  to  it  certain 
options  for  the  purchase  of  timber  lands 
which  be  bad  obtained.  In  consideration  of 
the  service  that  the  plaintiff  had  rendered, 
as  stated  supra,  and  of  the  transfer  of  said 
options  to  said  company,  It  was  agreed  by 
and  between  said  company  and  the  plaintiff, 
and  between  the  defendant  H.  0.   Mabon, 

E.  O.  Samuels,  T.  R.  Yerger,  and  the  plain- 
tiff, all  of  said  persons  being  the  original 
stockholders  of  said  company,  that  the  plain- 
tiff should  receive  6,500  shares  of  the  fully 
paid-up  capital  stock  of  said  company,  of 
the  par  value  of  $10  per  share. 

When  said  company  was  organized  It  was 
deemed  advisable,  for  convenience,  and  In 
securing  a  loan  for  said  company,  that  the 
stock  of  the  above-named  persons  should  be 
held  in  the  name  of  one  of  their  number, 
and  it  was  agreed  that  said  stock  should  be 
subscribed  for  and  held  In  the  name  of  the 
defendant  H.  C.  Mabon,  in  trust  for  said  per- 
sons as  follows:  6,500  shares  for  B.  O. 
Samuels,  6,500  shares  for  T.  B.  Terger,  6,- 
500  shares  for  H.  C.  Mahon,  and  6,600  shares 
for  I.  W.  Lane,  the  plaintiff.  In  accordance 
with  said  agreement  said  stock  was  subscrib- 
ed for  by  the  defendant  H.  C, Mahon,  and 
isBued  to  him,  to  be  held  by  him  In  trust  for 
said  persons,  according  to  their  several  in- 
terests, as  stated  supra. 

In  June,  1910,  the  stockholders  of  saiu 
company  decided  to  reorganize  said  company 
under  a  new  name.  On  June  9,  1910,  the 
the  following  preamble  and  resolution  was 
unanimously  adopted  at  a  meeting  of  the 
stockholders  of  said  company:  "On  motion 
of  Mr.  B.  H.  Kipp,  duly  seconded  by  Mr.  U. 

F.  Sklpworth,  the  follovrlng  resolution  was 
offered:  'Whereas,  the  Sunset  Lumber  Com- 
pany, a  corporation,  is  indebted  to  various 
and  divers  persons  in  the  sum  of  approxi- 
mately one  hundred  and  ten  thousand  dol- 
lars ($110,000);  and  whereas,  a  corporation 
Is  about  to  be  organized  and  known  as  the 
Coast  Range  Lumber  Company;  and  where- 
as, the  Coast  Range  Lumber  Company,  In 
consideration  of  the  sale  and  transfer  of  all 
the  property  belonging  to  the  Sunset  Lumber 
Company,  both  real  and  personal,  to  the 
Coast  Range  Lumber  Company,  the  Coast 
Range  Lumber  Company  agrees  to  assume 
and  pay  all  of  the  Indebtedness  of  the  Sun- 
set  Lumber  Company;  and  whereas,  as  a 
further  consideration  of  said  sale  and  trans- 
fer, the  stock  ot  the  Sunset  Lumber  Com- 
pany is  to  be  surrendered  and  exchanged  for 
stock  of  the  Coast  Range  Lumber  Company, 
the  -stock  so  exchanged  to  be  of  the  same  par 
value  as  the  stock  in  the  Sunset  Lumber 
Company,  and  the  said  stockholders  of  the 
said  Sunset  Lumber  Company  are  to  receive 
an  equal  amount  of  stock  In  the  Coast  Range 
Lumber  Company  for  the  stock  each  stock- 
holder owns  and.  holds  in  the  Sunset  Lumber 


Company:  Therefore,  be  it  resolved,  that 
the  stockholders  of  the  Sunset  Lumber  Com- 
pany do  hereby  agree  to  the  above  proposi- 
tion, and  do  hereby  authorize  the  directors 
of  the  Sunset  Lumber  Company  to  transfer 
said  properly  of  said  Sunset  Lumber  Com- 
pany to  the  Coast  Range  Lumber  Company, 
upon  the  terms  and  conditions  set  forth  in 
this  resolution,  and  they  are  hereby  author- 
ized to  do  any  and  every  thing  necessary  for 
the  purpose  of  consummating  said  sale  and 
transfer,  upon  the  said  terms  and  conditions 
set  forth.'  » 

This  preamble  and  resolution,  adopted  by/ 
the  stockholders  of  said  company,  shows  that 
it  was  the  Intention  and  agreement  of  all  the 
stockholders  of  said  company  that,  in  the  re- 
organization under  a  new  name,  each  stock- 
bolder  in  the  old  company  should  have  in 
the  new  company  the  same  number  ot  shares 
of  stock  that  he  had  in  the  old  company. 
It  is  important  to  bear  this  in  mind,  for 
this  feature  of  the  plan  tor  the  reorganiza- 
tion was  never  changed. 

On  June  9,  1910,  the  date  of  the  adoption 
of  said  preamble  and  resolution,  articles  of 
Incorporation  of  the  Coast  Range  Lumber 
Company  were  prepared,  and  executed,  and 
acknowledged  by  J.  H.  Mahon,  R.  H.  Elpp, 
and  H.  Koepke,  and  witnessed  by  I.  W.  Lane 
and  O.  F.  Skipwortb;  each  of  said  persons 
being  a  stockholder  of  the  Sunset  Lumber 
Company.  These  articles  of  incorporation 
were  not  filed  in  the  public  offices  until  later. 
In  connection  with  this  reorganization,  the 
plaintiff  did  much  work. 

In  February,  1911.  the  said  reorganization 
of  said  company  was  completed  under  the 
articles  of  Incorporation  executed  June  9, 
1910,  as  stated  supra,  and  the  name  of  the 
new  company  is  "The  Coast  Range  Lumber 
Company."  At  this  reorganization  all  of  the 
assets  of  the  old  company,  including  all  op- 
tions for  the  purchase  of  timber  land,  were 
transferred  to  the  new  company,  and  the  new 
company  assumed  the  payment  of  all  of  the 
debts  of  the  old  company.  On  the  organiza- 
tion of  the  new  company,  the  defendant  H. 
C  Mahon  subscribed  for  aU  of  the  stock  of 
the  new  company,  excepting  five  shares.  The 
amount  subscribed  for  by  him  was  49,995 
shares,  and  the  whole  number  of  the  shares 
of  the  capital  stock  being  50,000,  and  the  par 
value  of  each  share  being  $10. 

On  pages  29  and  SI  of  the  Record  Book 
of  said  new  company,  which  is  plaintiff's  Bx-* 
hibit  A — 3,  It  appears  that  H.  C.  Mahon, 
at  the  date  of  the  organization  of  said  new 
company,  transferred  to  it  approximately 
4,080  acres  of  timber  land,  etc.,  for  $499,950 
of  the  capital  stock  of  said  company,  and 
that  the  company  accepted  said  transfer,  and, 
in  consideration  thereof.  Issued  to  him  $499,- 
950  of  the  stock  of  said  company. 

The  property  so  transferred  to  said  com- 
pany by  H.  0.  Mahon  was  all  of  the  assets 
of  the  Sunset  Lumber  Company.    This  prop-    j 
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erty  did  not  belong  to  Mabon,  and  the  shares 
of  stock  transferred  to  him  In  exchange  for 
said  property  were  Issued  to  him  In  trust 
for  the  stoclifaolders  of  the  old  company  (In- 
cluding himself). 

The  plalntltr  claims  that  he  owned  $65,000 
of  the  stock  of  the  old  company,  and  that, 
according  to  the  agreement  and  understand- 
ing of  all  of  the  parties  concerned  in  said 
reorganization,  he  was  entitled  to  have  trans- 
ferred to  him  $65,000  of  the  stock  of  the  new 
company  that  was  sabscribed  for  by  and  is- 
sued to  Mahon,  In  consideration  of  the  sale 
to  the  new  company  of  the  assets  of  the  old 
company.  The  defendants,  by  their  plead- 
ings, deny  this  claim  of  the  plaintiff,  and  the 
question  for  decision  is  whether  this  conten- 
tion of  the  plaintiff  is  true. 

If,  at  the  time  that  the  assets  of  the  old 
company  were  transferred  to  the  new,  he 
owned  $65,000  of  the  stock  of  the  old  com- 
pany, and  said  reorganization  was  effected 
with  the  understanding  and  agreement, 
among  the  parties  that  brought  It  about, 
thal^  in  consideration  of  the  transfer  of  the 
assets  of  the  old  company  to  the  new,  the 
new  company  assumed  the  debts  of  the  old 
company,  and  it  was  agreed,  also,  that  each 
stockholder  in  the  old  company  was  to  have. 
In  consideration  of  said  transfer,  the  same 
number  of  shares  of  stock  in  the  new  com- 
pany that  he  had  in  the  old  company,  then 
the  plaintiff  is  entitled  to  hare  transferred 
to  him  $65,000  of  the  stock  of  the  new  com- 
pany, and  he  has  a  right  to  have  such  stock 
transferred  to  him  by  the  defendant  Went- 
worth,  if  the  latter  took  a  transfer  of  said 
stock  from  Mahon  without  consideration,  or 
with  knowledge  or  notice  of  the  plaintiff's 
right  to  said  stock. 

There  Is  some  conflict  in  the  testimony; 
but  the  material  facts  are  established  by  a 
clear  preponderance  of  the  evidence.  It  Is 
clearly  proved  that  the  plaintiff  owned,  at 
the  time  of  the  transfer  of  the  assets  of  the 
old  company  to  the  Coast  Range  Lumber 
Company  as  stated  supra,  $63,000  of  the 
capital  stock  of  the  Sunset  Lumber  Company. 
Parts  of  this  stock  were  held,  at  times,  as 
collateral  for  money  that  he  had  borrowed ; 
but  he  paid  these  debts,  and  his  stock  was 
released  from  such  liens.  Some  of  the  own- 
ers of  stock  in  the  old  company  contemplated 
making  assessments  on  their  stock  for  better- 
ments, and,  if  these  improvements  had  been 
made,  some  deduction  would  have  had  to  be 
made  therefor.  However,  those  improve- 
ments were  not  made.  There  is  no  proof 
that  the  plaintiff  sold  any  of  his  stock.  We 
hold  that  a  preponderance  of  the  evidence 
shows  that  the  plaintiff  owned,  at  the  time 
of  the  formation  of  the  new  company,  $63,- 
000  of  the  stock  of  the  old  company. 

[1]  On  June  9,  1910,  when  the  articles  of 
incorporation  for  the  new  company  were  ex- 
ecuted as  stated  supra,  the  stockholders  of 
the  old  company,  including  the  plaintiff  and 
the  defendant  Mahon,  at  their  annual  meet- 


ing, as  shown  supra,  nnanlmously  adopted  s 
preamble  and  resolution  in  favor  of  forming 
a  new  company,  and  of  transferring  to  it  all 
of  the  assets  of  the  old  company,  and  It  was 
expressly  stated,  in  said  preamble,  that  the 
new  company  should  assume  and  pay  all  of 
the  indebtedness  of  the  Sunset  Lumber  Com- 
pany, and'  that  the  stock  of  the  latter  com- 
pany should  be  exchanged  for  stock  in  the 
new  company,  and  that  the  stockholders  in 
the  old  company  should  receive  of  the  stock 
in  the  new  an  amoimt  equal  to  what  they 
owned  in  the  old  company.  The  same  per- 
sons that  adopted  said  preamble  and  resolu- 
tion executed  or  caused  to  be  executed  said 
articles  of  incorporation  for  the  new  com- 
pany, and  said  new  company  was  organized 
for  the  purpose  of  taking  over  all  of  the  as- 
sets of  the  old  company,  and  assuming  its 
obligations  to  Its  creditors  and  its  stockhold- 
ers, and  for  the  purpose  of  effecting  said  ex- 
change of  stock.  While,  under  the  advice  of 
counsel,  to  the  effect  that  the  new  company 
could  not  take  over  the  old  company's  prop- 
erty in  all  respects  as  planned  by  the  pream- 
ble and  resolution  set  out  supra,  the  said 
preamble  and  resolution  was  revoked,  the 
evidence  shows  that  said  plan  was  carried 
out,  In  substance,  as  to  all  persons  but  the 
plaintiff. 

The  evidence  shows  that  all  of  the  proper- 
ty of  the  old  company  was  taken  over  by  the 
new  company,  and  that  the  latter  paid  all  of 
the  debts  of  the  old  company,  and  that.  In 
consideration  of  receiving  the  assets  of  the 
old  company,  the  new  company  issued  to  the 
defendant  Mahon  all  of  the  $500,000  of  the 
capital  stock  of  the  new  company,  Itut  five 
thares. 

The  evidence  shows,  also,  that  said  assets 
belonged  to  the  old  company,  and  not  to  Ma- 
hon, and  that  Mahon  received  said  stock  as 
trustee  for  the  stockholders  of  the  old  com- 
pany, and  that  each  stocldiolder  of  the  old 
company  was  entitled  to  receive  from  Ma- 
hon, as  trustee,  as  many  shares  of  the  capi- 
tal stock  of  the  new  company  as  he  owned  in 
the  old  company. 

The  evidence  shows,  also,  that  every  stock- 
holder in  the  old  company  {excepting  the 
plaintiff)  received  from  Mahon,  as  trustee, 
as  many  shares  of  the  stock  of  the  new  com- 
pany as  he  had  in  the  old  company,  and  that 
he  received  such  stock  in  the  new  company  in 
exchange  for  the  stock  in  the  old  company, 
and  without  paying  anything  for  it.  A  few 
of  the  stockholders  in  the  old  company,  as 
shown  by  the  evidence  of  Mahon  (evidence, 
p.  323),  instead  of  receiving  stock  in  the  new 
company,  received  cash  In  lieu  thereof.  But 
he  admits  that  every  stockholder  of  the  old 
company,  excepting  the  plaintiff,  received  in 
exchange  for  his  stock  in  the  old,  an  eqoal 
amount  in  the  new  company,  or  received  cash 
in  lieu  of  stock  in  the  old  company.  This 
was  carrying  out  the  plan  set  forth  in  the 
preamble  and  resolution  set  out  supra,  as 
to  all  persons  but  the  plalntUE. 
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l^e  defendant  Mahpn  teatlfles  (page  297 
-of  tt«  evidence)  that  each  stockholder  In  the 
old  company  was  to  have  stock  In  the  new 
-company  equal  In  amount  to  what  he  had  In 
the  old  company,  and  he  admits  that  Lane 
was  entitled  to  $66,000  worth  of  stock  In 
the  old  company  (evidence,  p.  340),  and  he 
disserts,  on  page  290  of  the  evidence,  that 
be  was  never  opposed  to  Lane's  getting  stock 
In  the  new  company.  He  admits  (evidence, 
p.  294)  that.  In  a  conversation  with  Lane, 
Sklpworth,  and  others,  he  said  that  Lane 
was  entitled  to  $65,000  of  stodc  In  the  new 
company. 

The  defendant  Wentworth  admits  (page 
-379  of  evidence)  that  he  knew  that  Lane  waa 
to  have  a  certain  amount  of  stock  in  the  old 
■company.  In  a  letter  to  Wentworth,  dated 
December  15,  1910,  Lane  expressly  stated 
that  he  had  $65,000  of  stock  in  the  old  com- 
pany. In  other  letters  and  orally,  at  dlffer- 
.ent  times.  Lane  informed  Wentworth  of  the 
stock  that  he  owned  In  the  old  company. 
Lane  also  Informed  Wentworth,  at  different 
'times  before  Mahon  assigned  to  him  the 
stock,  that  he  claimed  and  was  entitled  to 
$66,000  of  the  stock  in  the  new  company, 
held  by  Mahon  In  trust,  in  exchange  for  his 
stock  in  the  old  company. 

The  defendant  Wentworth  knew,  also,  that 
the  assets  of  the  old  company  that  were 
transferred  to  the  new  belonged  to  the  old 
-company,  and  not  to  Mahon,  and  that  the 
stock  that  Mahon  had  In  the  new  company 
was  paid  for  with  the  property  of  the  old 
company,  and  that  Mahon  held  said  stock  as 
■trustee  for  the  owners  of  the  stock  in  the  old 
company.  Excepting  the  $100,000  in  stock 
which  was  transferred  to  Wentworth  for  his 
influence  in  selling  the  bonds,  the  stock  that 
was  transferred  to  him  by  Mahon  was  re- 
■celved  by  him  with  notice  that  it  was  held 
In  trust,  and  that  Lane  claimed  and  was 
entitled  to  $66,000  thereof.  He  received  said 
stock  with  notice  that  $65,000  thereof  belong- 
•ed  to  the  plaintiff,  and  he  holds  said  stock 
In  trust  for  the  plaintiff,  and  It  is  his  duty 
to  transfer  It  In  due  form  to  the  plaintiff. 

The  manner  in  which  the  defendants 
"eliminated"  the  plaintiff  from  the  new  com- 
pany was  contrary  to  that  good  faith  and 
fairness  that  usually  obtains  among  business 
■men.  It  is  not  necessary  to  go  into  various 
other  matters  discussed  in  the  briefs  and  at 
the  hearing.  The  case  was  argued  with  abil- 
■ity  on  each  side. 

[2]  The  receipt  mentioned  in  the  fourth  as- 
signment of  error  had  no  relevancy  to  the 
plaintiff's  right  to  recover  this  stock.  The 
receipt  was  not  intended  to  apply  to  a  suit 
for  said  stock,  which  was  supposed,  at  that 
time,  to  be  held  by  the  defendant  Mahon. 

This  stock  was  issued  to  Mahon  in  trust 
for  the  plaintiff,  and  Mahon  had  no  right  to 
transfer  it  to  the  defendant  Wentworth. 
The  plaintiff,  when  said  receipt  was  signed, 
had  a  right  to  believe  and  did  believe  that 
-said  stock  still  stood  in  Mahon's  name,  and 


this  fact  is  shown  by  the  last  clause  of 
said  receipt  The  transfer  was  secret  When 
this  cause  was  commenced,  the  plaintiff  be- 
lieved, as  he  bad  a  right  to  believe,  that 
Alahon  stUI  held  the  stodi,  and  he  sued  Ma- 
hon alone;  but  when  he  learned  that  Mahon 
had  assigned  the  stock  to  Wentworth,  he 
amended  his  complaint  and  made  Went- 
worth a  party.  The  receipt  was  not  given 
to  Wentworth,  and  his  name  is  not  mention- 
ed in  It  Lane  bad  a  Judgment  against  the 
Sunset  Lumber  Company,  and  had  an  action 
pending  against  the  Coast  Bange  Lumber 
Company.  The  latter  company  paid  Lane 
the  money  for  which  the  receipt  was  given. 
In  full  payment  of  said  matters.  Said  re- 
ceipt states,  also,  that  said  money  waa  re- 
ceived in  full  of  all  demands  against  the 
Coast  Range  Lumber  Company  or  anv  ttoch- 
holder  therein,  excepting  H.  O.  Mahon,  for 
accounting,  or  for  any  part  of  the  capital 
stock  of  said  Coast  Range  Lumber  Company, 
and  then  the  receipt  adds:  "But  this  recdpt 
shall  not  be  taken  as  waiving  any  right  on 
my  part  hereafter  to  proceed  against  said 
H.  C  Mahon,  in  any  snit  for  accounting  or 
otherwise,  for  the  purpose  of  obtaining  part 
of  the  said  H.  O.  Mahon's  capital  stock  In 
said  company  or  its  value,  or  any  cause  of 
action  which  I  may  have  against  him." 

The  foregoing  clause  of  said  receipt  shows 
that  Lane  understood,  as  he  had  a  right  to 
understand,  that  Mahon  still  had  the  stock 
that  he  claimed  to  own,  and  Lane  exinressly 
reserved  the  right  to  sue  him  to  obtain  said 
stock.  The  secret  and  wrongful  transfer  of 
said  stock  by  Mahon  to  Wentworth  was  un- 
known to  him,  and  he  was  not  guilty  of 
negligence  In  not  knowing  it  Cnder  these 
circumstances,  said  receipt  is  not  a  release 
of  I..ane's  right  of  suit  to  pursue  said  stock 
into  the  hands  of  Wentworth,  who  is  a 
wrongful  assignee  thereof  from  Mahon. 

In  Todd  V.  Mitchell,  168  lU.  201,  202,  48 
N.  E.  35,  the  facts  were,  in  brief,  that  there 
were  matters  of  difference  between  the  plain- 
tiff and  the  defendant  respecting  some  real 
estate  transactions,  and  Mitchell  had  sued 
Todd  for  an  accounting.  They  settled  said 
action,  and  both  signed  a  release,  acknowl- 
edging the  settlement  of  said  controversy, 
and  this  release  contained,  also,  the  follow- 
ing  words:  "  •  •  •  And  in  consideration 
aforesaid  [we]  do  hereby  forever  release 
and  discharge  each  other  from  any  and  all 
olainu  and  demands  of  any  name  and  nature 
tohattoever  which  either  may  have  against 
the  other."  Subsequently  Todd  sued  Mitchell 
for  a  breach  of  a  covenant  of  warranty  in 
a  deed,  executed  prior  to  the  signing  of 
said  release,  and  Mitchell  relied  on  said  re- 
lease as  a  defense.  Passing  on  said  release, 
the  court  in  said  case  says:  "It  [the  release] 
relates  to  these  particular  matters  (concern- 
ing the  profits  in  a  real  estate  transaction, 
etc.],  and  these  alone.  This  construction 
is  aided  by  the  facts  of  the  case  which  tend 
to  show  that  the  breach  of  the  covenant  mt 
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warranty  oovJd  ftot  have  been  in  eontempla- 
Hon  of  the  parties,  because  wiknown  to  the 
appellant  at  that  time  as  an  extsttng  claim. 
*  *  *  There  is  no  pretense  that  this 
breach  of  the  covenant  of  warranty  had  been 
compromised  or  adjusted,  and  such  language 
cannot  possibly  be  construed  to  have  refer- 
eace  to  that" 

In  Crumley  v.  Webb,  44  Ma  446,  100  Am. 
Dec.  304,  the  syllabus  is:  "A  receipt  given 
In  foil  satisfaction  of  a  certain  Judgment 
therein  specified,  and  also  of  'aJ{  olaims  and 
demands'  will  not  avail  against  another  suit 
pending  between  the  same  parties,  and  not 
shown  to  have  been  intended  by  them  to  be 
included  in  the  receipt.  Language,  however 
general  In  its  form,  when  used  In  connection 
with  a  particular  matter,  will  be  presumed 
to  be  used  in  subordination  to  that  matter, 
and  will  be  construed  and  limited  according- 
ly." See,  also,  on  this  point,  Van  Slyke  v. 
Van  Slyke,  80  N.  J.  Law,  382,  78  AtL  179,  31 
L.  H.  A.  (N.  a.)  778,  Ann.  Cas.  1912A,  498. 

As  thf  facts  show  that,  when  this  receipt 
was  signed.  Lane  did  not  know  that  the  stock 
in  dispute  had  been  transferred  by  Mahon 
to  Wentworth,  and  as  he  reserved,  by  the 
terms  of  the  receipt,  the  right  to  sue  Mahon 
to  obtain  this  stock,  it  Is  clear  that  said  re- 
ceipt was  not  intended  to  settle  or  bar  Lane's 
right  to  pursue  said  stock  into  the  hands  of 
Wentworth,  a  wrongful  assignee  thereof,  and 
recover  said  stock  or  its  value  from  him.  It 
was  not  the  intention  of  the  parties,  by  said 
receipt,  to  bar  Lane  from  recovering  said 
stock  wherever  it  should  be  found  to  be. 

It  Is  not  necessary  to  go  into  other  matters 
referred  to  in  the  brief  and  at  the  hearing. 
We  hold  that  the  findings  and  the  decree  of 
the  court  below  are  correct,  and  we  affirm 
them. 

The  value  of  the  stock  is  not  clearly  shown 
by  the  evidence;  but  stock  is  presumed, 
prima  facie,  to  be  worth  its  face.  There  is  evi- 
dence showing  that  some  of  the  stock  of  the 
company  sold  for  $2  a  share ;  but  this  is  not 
shown  to  be  its  reasonable  value.  We  will 
let  the  matter  of  value  stand  as  it  was  found 
by  the  court  below.  The  defendant  Went- 
worth has  a  large  amount  of  the  stock  of  the 
Coast  Range  Lumber  Company,  and  he  can 
deliver  6,500  shares  thereof  to  the  plaintiff, 
and  thereby  satisfy  the  decree,  excepting  as 
to  costs  and  disbursements. 

We  find  that,  of  the  capital  stock  of  the 
Coast  Range  Lnmt>er  Company  held  in  liis 
name  by  the  defendant  O.  K.  Wentworth,  at 
the  time  this  suit  was  begun,  said  defendant 
held  and  now  holds  6,500  shares  thereof  in 
trust  for  the  plaintiff,  I.  W.  Lane  and  that 
Lane  is  the  owner  of  said  stock,  and  entitled 
to  have  the  same  duly  transferred  to  him  by 
the  defendant  Wentworth  at  once ;  that  said 
stock  Is  worth  $10  per  share;  and  that  the 
plaintiff  is  entitled  to  a  decree  of  this  court 
affirming  the  decree  of  the  court  below,  and  a 


decree  of  this  court  against  the  appellant  O. 
K.  Wentworth  and  bis  surety  on  his  undertalt- 
ing  for  the  appeal,  and  for  a  stay  of  proceed- 
ings, for  costs  and  disbursements  in  the  oonrt 
below  and  in  this  court,  and  for  the  dsUverj 
to  the  plaintiff,  I.  W.  Lane,  within  20  days 
from  the  date  of  the  entry  of  the  decree  of 
tms  court  in  the  Journal  of  the  court  below 
of  6,500  unincumbered  shares  of  the  capital 
stock  of  the  Coast  Bangs  Lumber  Com- 
pany in  due  form  of  the  par  value  of 
$65,000,  or,  upon  liis  failure  to  do  so,  that  the 
plaintiff  Iiave  and  recover  of  and  from  said 
O.  K.  Wentworth  and  of  and  from  his  surety, 
the  .SJtna  Accident  and  Uabillty  Company, 
the  sum  of  $65,000,  the  value  of  said  stock. 
The  decree  of  the  court  below  is  affirmed. 

BCcBRIDB,  0.  J.,  and  MOORE  and  BUR- 
NETT, JJ.,  concur. 


BABER  et  aL  v. 
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(Snpieme  Court  of  Oregon.     Feb.  3,  1914.) 

1.  Gifts  ({  82*)— Causa  Mostis— BvinsNCK— 
Weight  ard  Sufficibnct. 

Evidence  held  to  ibow  that  decedent  gave 
the  promissory  notes  In  controversy  to  defend- 
ant; that  she  indorsed  each  of  them  with  tier 
own  hand,  and  delivered  them  to  the  defendant 
with  intent  to  vest  title  in  him,  and  that  be  ac- 
cepted them  as  a  gift  causa  mOrtis. 

[Ed.  Note.— For  other  cases,  see  Gifts.  Cent 
Dig.  {§  154,  156;    Dec.  Dig.  {  82.»] 

2.  Gifts  (S  62*)— Causa  Mortis— Deliveby— 
"Gift  Causa  Mortis." 

A  "gift  causa  mortle,"  like  a  gift  inter 
vivos,  most  be  completely  executed  and  go  into 
immediate  effect,  and  be  accompanied  by  an 
actual  and  complete  delivery. 

[BM.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  fS  122-132 ;    Dec.  Dig.  {  62.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3087-3091;    vol.  8,  p.  7670.] 

3.  Gfrrs  ($  64*)— Causa  Mortis— Deuvebt— 
Chose  in  Action. 

Whether  a  gift  of  a  promissory  note  or 
other  chose  in  action  is  causa  mortis  or_  inter 
vivos,  the  actual  delivery  of  the  written  evidence 
of  the  debt  is  sufiieient,  without  any  assignment 
or  indorsement. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  §{  183,  139-144;   Dec  Dig.  I  64.*] 

4.  Gists   (J  71*)— Causa  Mortis— Vauditt. 

Gifts  causa  mortis,  if  made  by  competent 
persons,  and  fully  executed,  are  valid,  in  the  ab- 
sence of  fraud  or  undue  influence,  if  the  lights 
of  creditors  are  not  affected. 

[Ed.  Note.— For  other  cases,  see  Gifts.  Cent 
Dig.  J  113;   Dec.  Dig.  71.*] 

6.  Gifts  (f  80*)— Causa  Mortis— B)videnck. 

While  gifts  causa  mortis  are  sustained  only 
on  clear  proof  of  the  essential  facta,  there  is 
no  presumption  of  law  against  them. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  {  152;   Dec  Dig.  {  80.*] 

6.  Evidence  (J  668*)- Expert  Testhjont — 

Weight  and  Effect. 

Opinion  evidence  in  relation  to  handwriting 
la  generally  viewed  with  caution  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  a  2392-2394;    Dec.  Dig.  8  668.*] 
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7.  Gifts  ({  80*)— Oauba  Mobtis— Bubobn  or 
Pboof. 

Where  a  relation  of  confidence  exists,  aa 
between  a  man  and  woman  engaged  to  be  mar- 
ried, it  is  incumbent  upon  the  donee  causa 
mortis  to  show  that  the  gift  was  not  obtained 
by  fraud  or  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  !  152;  Dec.  Dig.  |  80.*] 

8.  Cancbllation  of  Instbuments  (I  84*) — ■ 
Sura  TO  Set  Aside  Gift— Laches. 

Where  plaintiffs,  in  a  suit  to  set  aside  a 

fift  causa  mortis,  knew  as  much  about  the  faxsts 
2  years  before  as  when  suit  was  commenced, 
their  acquiescence  in  the  gift  for  that  time  was 
laches. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  IS  4»-M ;  Dec.  Dig. 
I34.*] 

9.  Gifts  (J  82*)— Causa  MoExia— Bvidkkcb— 
Weight  ahd  Sufficienct. 

Eividence  held  to  show  that  a  gift  causa 
mortis  was  not  induced  by  fraud  or  undue  in- 
fluence of  the  donee. 

[Ed.  Note.— For  other  cases,  see  Gifts,  CenL 
Dig.  i§  154,  156 ;    Dec.  Dig.  \  82.*] 

Department  No.  1.  Appeal  from  Circuit 
Court,  Multnomah  County;  Henry  B.  iio 
Ginn,  Judge. 

Suit  by  Minnie  Baber  and  another  against 
C.  C.  Caples.  From  a  decree  for  plaintiffs, 
defendant  appeals.  Reversed,  and  suit  dis- 
missed. 

This  is  a  suit  in  equity  to  set  aside  a  gift 
causa  mortis,  tor  an  accounting,  etc.  In 
the  court  below  there  was  a  decree  for  ttie 
plaintiff.  The  defendant  appeals.  The  facts 
appear  in  the  opinion  of  the  court 

W.  M.  Cake  and  John  T.  McKee,  both  of 
Portland  (Cake  &  Cake,  of  Portland,  on  the 
brief),  for  appellant  Will  R.  King,  of  Wash- 
ington, D.  C.,  and  Manche  I.  Langley,  of 
Forest  Grove  (King  &  Saxton,  of  Portland, 
on  the  brief),  for  respondents. 

RAMSEY,  J.  On  July  8,  1912,  the  plain- 
tiffs began  this  suit  to  set  aside  a  gift  causa 
mortis  made  by  Liveme  H.  Baber,  to  the  de- 
fendant in  March,  1900,  and  for  an  account- 
ing, eta 

The  complaint  is  lengthy,  and,  as  no  ques- 
tions arise  as  to  its  sufficiency,  it  is  unneces- 
sary to  set  it  forth  in  this  opinion. 

Granville  H.  Baber,  the  father  of  liveme 
H.  Baber  and  the  plaintiff  Josephine  Baber 
MacLeod,  and  husband  of  the  plaintiff  Min- 
nie Baber,  died  testate  in  Washington  county 
on  August  1,  1898,  leaving  an  estate  of  the 
value  of  $33,000.  Said  Liveme  H.  and  Jo- 
sephine were  his  sole  heirs,  and  Minnie  Ba- 
ber, his  widow.  At  the  time  of  his  death 
Josephine  was  12  years  old  and  Liveme  was 
abont  22.  The  decedent  in  his  will  appoint- 
ed the  defendant  executor  thereof,  and  trus- 
tee. The  will  was  admitted  to  probate  by 
the  county  court  of  Washington  county,  and 
letters  testamentary  were  duly  Issued  to 
the  defendant  By  the  terms  of  said  will 
the  defendant,  as  executor,  was  directed  to 
pay  to  Liveme  a  legacy  of  $S,000  upon  the 


death  of  the  testator,  or  as  soon  thereafter 
as  he  could  collect  the  same  out  of  the  as- 
sets of  the  estate,  and  she  was  given  also 
one-third  of  the  residue  of  the  estate  when 
she  should  readi  the  age  of  23  years.  The 
defendant  paid  said  sums  to  Liveme  in  ac- 
cordance with  the  terms  of  the  will,  and 
took  her  receipts  therefor.  The  last  payment 
amounted  to  $6^03.26  in  money,  notes,  mort- 
gages, and  land^  and  was  made  in  November, 
1899.  The  defendant  resigned  the  trustee- 
ship of  said  estate,  created  by  said  will,  be- 
fore this  suit  was  commenced.  A  few  weeks 
after  the  death  of  Granville  H.  Baber,  the 
defendant  and  Liveme  became  engaged  to  be 
married,  and  this  engagement  continued  un- 
til the  death  of  Liveme  She  died  on  March 
22,  1900,  intestate.  Prior  to  the  death  of 
her  father,  the  defendant  "went  with"  her, 
but  there  was  no  engagement  until  shortly 
after  his  death.  This  engagement  was  known 
to  the  plaintiffs  prior  to  the  death  of  Li- 
veme. Liveme  went  to  Standford  Universi- 
ty in  December,  1898  (after  her  father's 
death,  and  after  the  engagement  to  the  de- 
fendant), and  remained  there  as  a  student 
until  the  close  of  the  college  year  in  May, 
1899,  and  then  she  went  to  Pacific  Grove  for 
awhile.  She  returned  home  in  the  summer 
of  1899,  and  resided  at  home  with  her  moth- 
er, at  Forest  Grove,  until  her  death  on 
March  22,  1900.  She  died  of  consumption, 
but  she  was  not  known  to  be  dangerously 
111  until  a  short  time  before  her  death.  She 
was  not  a  robust  person,  but  no  one  knew 
that  she  had  consumption  until  a  short  time 
before  her  decease. 

The  complaint  alleges,  in  substance,  that 
the  defendant  at  the  time  of  the  death  of 
Liveme,  had  possession  of  about  $8,000  in 
notes  belonging  to  her,  and  falsely  and  fraud- 
ulently represented  to  the  plaintiffs  that  Li- 
veme had  given  him  said  notes,  and  it  al- 
leges, also,  as  a  separate  cause  of  suit,  that 
the  defendant  induced  Liveme,  by  fraud  and 
undue  influence,  to  give  him  said  notes. 
These  matters  were  put  in  issue  by  the  an- 
swer. The  defendant  asserts  that  Liveme 
told  him  several  times  before  her  death  that 
she  was  likely  to  die  soon,  and  asked  him 
to  have  some  one  prepare  for  her  a  will,  giv- 
ing all  of  her  proijcrty  to  him,  and  saying 
that  she  wanted  to  give  all  of  her  property 
to  him.  He  testified  that  he  told  her  that 
she  was  not  going  to  die,  and  urged  her  not 
to  think  of  such  a  thing.  He  testified  that 
he  was  tn  her  room  at  her  mother's  house 
about  two  weeks  before  her  death,  and  that 
she  then  asked  him  whether  he  had  bad  her 
will  prepared  as  she  had  requested,  and  that 
he  told  her  he  had  not  and  that  he  remon- 
strated against  her  saying  that  she  was  go- 
ing to  die.  He  says  that  she  then  asked  if 
she  could  dispose  of  her  property  without 
making  a  will,  and  he  told  her  she  could 
transfer  the  real  estate  by  making  a  deed. 
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and  that  she  could  transfer  the  notes  and 
mortgages  by  Indorsing  them.  He  testifies 
that  she  then  said,  "Can  I  indorse  the  notes 
over,  and,  if  so,  would  that  be  legal?"  and 
that  he  told  her  it  would  be  legal,  and  that 
she  then  went  and  got  her  notes  and  indors- 
ed them.  He  testified  that  she  wrote  her 
name  on  the  backs  of  the  notes,  and  then 
gave  and  delivered  them  to  him.  He  says 
that  she  had  the  notes  in  her  room,  and  got 
them  and  indorsed  them  by  writing  her 
name  on  the  backs  of  each  of  them,  in  his 
presence,  and  delivered  them  to  him.  He 
says  that  she  was  reclining  on  the  couch 
when  she  indorsed  the  notes  and  gave  tbem 
to  him,  and  that  she  placed  the  notes  on 
a  book  when  she  Indorsed  tbem.  Shortly 
after  the  death  of  Liveme,  the  defendant 
told  Mrs.  Minnie  Baber  that  Liveme  had 
given  him  those  notes,  and  he  told  others  of 
it,  and,  a  little  later,  he  showed  to  Minnie 
Baber  all  of  the  notes  that  Liveme  had 
given  him  and  her  signature  on  the  back  of 
each  note.  The  defendant  testified  that 
when  Idveme  gave  him  the  notes,  he  put 
them  In  his  pocket,  and  took  them  away. 
The  evidence  of  the  defendant  shows.  If  it  is 
true,  a  gift  of  causa  mortis.  The  defend- 
ant testified  that  Liveme  told  him  that  she 
wanted  him  to  have  the  property,  and  that  she 
did  not  want  her  mother  to  have  it  The 
defendant  says  that  when  he  told  Mrs.  Baber 
that  Liveme  had  given  him  the  notes,  she 
protested  a  little  against  it,  and  asked  him  to 
show  them  to  her,  which  he  did.  Mrs.  Ba- 
ber says  that  the  defendant  told  her  that 
Liveme  had  given  him  the  notes,  and  that, 
when  he  showed  her  the  notes  and  the  in- 
dorsements on  tbem,  she  remarked  that  the 
writing  did  not  look  like  Liveme's. 

About  two  weeks  after  Liverne's  death, 
the  plaintiffs  signed  a  petition,  asking  the 
county  court  of  Washington  county,  to  ap- 
point the  defendant  administrator  of  Li- 
veme's estate,  and  in  this  petition,  signed  by 
the  plalntUfs,  is  the  following  statement: 
"Tour  petitioners  desire  to  show  unto  your 
honor  that  the  estate  of  the  above  deceased 
originally  consisted  of  more  personal  prop- 
erty than  the  amount  above  stated,  but  that 
said  personal  property  was  given  to  C.  G. 
Caples  by  the  deceased  a  considerable  time 
before  her  death ;  and  your  petitioners  wish 
to  state  that  the  gift  as  above  stated  is  in 
accordance  with  the  wish  of  your  petitioners, 
and  entirely  satisfactory  to  them  in  every 
respect."  This  petition  seems  to  have  been 
written  by  the  defendant's  brother. 

In  her  evidence  (page  S8),  Mrs.  Minnie  Ba- 
ber says  that,  if  her  daughter  gave  the  notes 
to  the  defendant,  she  wanted  him  to  have 
tbem,  and  that  she  had  no  disposition  to 
break .  what  her  daughter  had  dona  The 
plaintiffs  testified  that  Liveme  never  told 
them  that  she  had  given  any  property  to  the 
defendant;  nor  did  she  say  anything  to  ei- 
ther of  tbem  aboat  disposing  of  her  proper- 


ty, and  the  defendant  did  not  tell  either  of 
them,  until  after  Liverne's  death,  that  she 
had  given  him  any  property.  No  person  was 
present  when  the  gift  was  made  but  Ldveme 
and  the  defendant 

Shortly  after  Liverne's  death,  Mrs.  Baber 
employed  S.  B.  Huston,  Esq.,  to  investigate 
the  gift  of  the  notes  to  the  defendant,  with 
the  intention  of  instituting  legal  proceedings 
to  recover  the  notes  from  him  if  grounds 
therefor  should  be  found,  and  Mr.  Huston 
made  the  examination.  The  plaintiffs  pro- 
duced him  as  a  witness,  and  examined  him  in 
relation  to  that  matter.  Mr.  Huston  said 
this  examination  was  made  wltbln  a  few 
months  after  the  death  of  Liveme,  and  bence 
it  must  have  been  in  1900. 

Mrs.  Baber  furnished  Mr.  Huston  with  gen- 
uine signatures  of  Liveme's  for  comparison 
with  the  indorsements  on  the  notes,  and  Mr. 
Huston  called  on  the  defendant  and  informed 
him  what  he  was  doing.  The  defendant  de- 
livered the  notes  in  question  to  Mr.  Huston 
for  examination,  and  he  permitted  Mr.  Hns- 
ton  to  retain  the  notes  for  quite  awhile. 
Mr.  Huston  says  that  he  went  over  the  mat- 
ter carefully,  and  compared  the  signatures 
of  Liveme's  which  her  mother  had  furnished 
blm  with  her  name  on  the  notes,  and  he  says 
that  the  indorsements  on  the  notes  seemed 
to  him  to  be  genuine  and  all  right,  and  he  so 
informed  Mrs.  Baber.  He  asked  Mrs.  Baber, 
If  she  had  any  reason  to  doubt  the  genuine- 
ness of  the  signatures  on  the  indorsements, 
and,  according  to  his  recollection,  she  said 
"No." 

The  defendant  settled  the  estate  of  Ltveme 
and  turned  over  to  the  plaintiffs,  as  her  heirs, 
the  real  estate,  appraised  In  1900,  at  $2,700, 
and  there  are  receipts  in  evidence  showing 
that,  on  January  26,  1902,  Minnie  Baber  re- 
ceived of  the  defendant,  as  administrator  of 
the  estate  of  Uveme  H.  Baber,  deceased.  In 
full  of  her  Interest  in  the  personal  property 
of  said  estate,  the  sum  of  91,029.31,  and  an- 
other receipt  of  the  same  date,  showing  that 
she,  as  guardian  of  Josephine  Baber,  receiv- 
ed from  the  defendant  the  further  sum  of 
$1,029.31  in  full  of  Josephine's  Interest  in 
the  personal  estate  of  liverne.  This  indi- 
cates that  the  plaintiffs  received  at  least  $4.- 
758.62  from  the  estate  of  Liverne.  On  page  60 
of  the  evidence  Minnie  Baber,  in  answer  to 
the  question  whether  the  defendant  told  her 
how  much  Liveme  had  given  blm,  answered, 
"He  gave  us  $3,000  and  said  the  rest  was 
his."  We  are  not  certain  Just  how  mucb  the 
plaintiffs  received  of  the  estate  of  Liveme, 
but  it  seems  certain  that  they  received  at 
least  $4,758.62. 

The  plaintiffs  produced  a  handwriting  ex- 
pert, named  W.  W.  Williams,  who  was  not 
acquainted  with  Liveme  H.  Baber,  and  did 
not  know  her  handwriting.  Two  of  the  prom- 
issory notes  that  Liveme  gave  to  the  defend- 
ant, and  several  signatures  of  Liverne's  tbat 
were  shown  to  be  genuine,  were  sabmitted  to 
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thia  witness  for  examination  and  comparison. 
He  compared  the  signatures  that  were  shown 
and  admitted  to  be  genuine  with  her  name 
on  the  Indorsements  on  the  notes.  He  testi- 
fied that  the  name  of  "Llveme  H.  Baber" 
written  on  the  backs  of  the  said  two  notes  was 
a  "simulated  forgery,"  and  not  written  by 
ber,  and  gave  his  reasons  for  liis  opinion. 

That  is  bU  of  the  evidence  that  was  pro- 
duced to  show  that  the  said  indorsements 
were  not  genuine.  The  defendant  testified 
that  these  signatures  were  genuine,  and  that 
he  saw  Liveme  write  them.  His  testimony  Is 
the  same  as  to  the  indorsements  on  the  other 
ootes. 

There  was  no  evidence  tending  to  show 
that  the  gift  of  the  said  notes  to  the  defend- 
ant was  the  result  of  fraud  or  any  undue  or 
improper  influence,  excepting  the  evidence 
showing  the  relations  between  the  defendant 
and  Uverne.  The  evidence  of  the  defendant 
was  positive  that  he  exerted  no  persuasion 
or  other  influence  to  induce  Liverne  to  give 
him  the  property. 

There  was  considerable  said  In  the  evi- 
dence about  his  accounts  as  executor  and 
trustee  of  the  estate  of  Granville  H.  Baber, 
and  as  administrator  of  the  estate  of  Llveme 
H.  Baber;  bat  these  accounts  were  approved 
and  settled  In  the  probate  court,  and  there 
was  no  evidence  showing  that  they  were  In- 
correct. However;  they  had  Uttle  bearing 
on  tb^  Issues  of  this  case. 

[1]  1.  The  first  point  for  consideration  is 
whether  Liverne  H.  Baber  gave  these  notes 
to  the  defendant,  or  whether  the  indorse- 
ments on  the  notes  were  genuine  or  forgeries. 

[2]  If  the  indorsements  on  the  notes  were 
forfforlea,  it  would  be  probable  that  the  de- 
fendant's contention  that  the  notes  were  giv- 
en to  him  was  false,  although  the  indorse- 
ments of  promissory  notes  is  not  necessary 
to  the  validity  of  a  gift  of  promissory  notes 
causa  mortis.  A  gift  (^usa  mortis,  like  a  gift 
inter  vivos,  must  be  completely  executed,  and 
go  into  immediate  effect. 

A  gift  causa  mortis,  to  be  valid,  mnst  be 
accompanied  by  an  actual  and  complete  de- 
livery of  the  property  by  tbe  donor  to  the 
donee.  In  this  respect  there  is  no  differ- 
ence between  a  gift  causa  mortis  and  a  gift 
inter  vivos.  14  Am.  &  Eng.  Ency.  U  (2d  Ed.) 
10S6. 

[3]  However,  whether  the  gift  Is  causa 
mortis  or  Inter  vivos,  if  the  subject  of  the 
gift  is  a  promissory  note  or  other  chose  in 
action,  the  actual  delivery  of  the  written  evi- 
dence of  the  debt  is  valid,  without  any  as- 
signment or  indorsement  14  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  p.  1059. 

[4]  The  disposition  of  personal  property 
by  gift  causa  mortis  has  been  recognized  and 
npbeld  by  the  courts  from  an  early  period, 
and  is  a  fixed  principle  of  Jurisprudence  in 
all  civilized  countries,  and  such  gifts,  If 
made  by  competent  persons,  and  fally  exe- 
cuted, are  perfectly  valid.  In  the  absence  of 


fraud  or  undue  influence,  provided  the  rights 
of  creditors  are  not  affected. 

[(]  The  common  law  does  not  encourage 
gifts  of  this  nature,  and  they  are  sustained 
only  upon  clear  proof  of  all  the  essential 
facts  necessary  to  constitute  such  a  gift.  The 
rule,  however.  Is  not  carried  to  the  extent 
of  holding  that  the  presumption  of  law  is 
against  such  gifts.  Notwithstanding  the 
fact  that  gifts  of  this  nature  are  watched 
with  Jealousy  on  account  of  the  opportunity 
they  afford  for  fraud,  there  Is  no  presump- 
tion, either  in  favor  of  or  against  such  gifts, 
and  the  quantity  of  evidence  necessary  to 
sustain  them  is  no  greater  than  that  required 
in  other  civil  causes.  Such  gifts  may  be 
supported  by  a  fair  preponderance  of  the  evi- 
dence. 14  Am.  A  Eng.  Ency.  h.  (2d  Ed.) 
1067. 

[a]  Mr.  Williams,  the  handwriting  expert, 
testifies  that  be  is  positive  that  the  name  of 
Llveme  H.  Baber  on  the  backs  of  the  two 
notes  shown  him  are  forgeries.  These  papers 
and  others  were  submitted  to  him  for  his 
opinion  by  one  of  the  plaintiffs'  attorneys, 
several  months  before  he  gave  his  evidence, 
and  before  the  suit  was  commenced.  Opin- 
ion evidence  In  relation  to  handwriting  is 
generally  viewed  with  caution  by  the  courts. 
Such  experts  are  usually  ,  very  ardent  sup- 
porters of  the  side  that  calls  them. 

Taylor  in  volume  1  of  his  work  on  Evidence 
(8th  Ed.)  I  58,  speaking  of  sklUed  witnesses 
generally,  says:  "PeEhaps  the  testimony 
which  least  deserves  credit  with  a  Jury  la 
that  of  skaied  witnesses.  These  gentlemen 
are  usually  required  to  speak,  not  to  facts, 
but  to  opiniont;  and,  when  this  is  the  case. 
It  is  often  quite  surprising  to  see  with  what 
facility  and  to  what  an  extent  their  views 
can  be 'made  to  correspond  with  the  wishes 
or  the  interests  of  the  parties  who  call  them. 
They  do  not,  Indeed,  willfully  misrepresent 
what  they  think;  but  their  Judgments  be- 
come so  warped  by  regarding  the  subject  in 
one  point  of  view  that,  even  when  conscien- 
tiously disposed,'  they  are  incapable  of  ex- 
pressing a  candid  opinion."  This  author  in 
the  same  section,  appositely,  but  reverently, 
adds:  "Being  zealous  partisans,  their  belief 
becomes  synonymous  with  faith  as  defined 
by  the  apostle,  and  It  too  often  is  'but  the 
substance  of  things  hoped  for — the  evidence 
of  things  not  seen.'  " 

In  the  Tracy  Peerage  Case,  10  CI.  &  Fin. 
191,  ILord  Campbell  says:  "Hardly  any 
weight  is  to  be  given  to  the  evidence  of  what 
are  called  scientific  witnesses.  They  come, 
with  a  bias  on  their  minds,  to  support  the 
cause  in  which  they  are  embarked." 

In  Wendl  v.  Fuerst,  136  Pac.  1,  this  court 
held:  "We  believe  the  rule  stated  by  Rogers, 
supra.  Is  the  correct  one,  and  that  the  evi- 
dence of  experts  In  all  cases  should  be  re- 
ceived and  weighed  with. caution." 

We  find  from  the  evidence  that  Llveme  H. 
Baber  did  give  the  promissory  notes  in  con- 
troversy to  the  defendant ;  that  she  Indorsed 
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each  of  them  with  her  own  hand,  and  de- 
livered them  to  the  defendant  with  the  in- 
tention to  vest  the  title  of  these  notea  in 
him,  and  that  he  received  and  accepted  said 
notes  as  a  gift  caasa  mortla.  The  gift  was 
complete  in  every  respect 

2.  The  other  question  for  onr  determina- 
tion is,  was  the  gift  of  the  promissory  notes 
by  Llveme  H.  Baber  to  the  defendant  the  re- 
sult of  fraud  or  undue  Influence,  exerted  up- 
on her  by  the  defendant?  It  is  admitted  that 
the  defendant  was  executor  and  trustee  of 
her  father's  estate,  and  that,  after  the  de- 
fendant turned  over  to  her  her  portion  at 
said  estate,  he  assisted  her  in  managing  her 
estate  to  some  extent,  and  that  he  attended 
to  busioess  for  the  plaintiff  Minnie  Baber.  It 
Is  also  admitted  that  he  was  engaged  to 
marry  Llveme,  and  that  he  called  upon  her 
often.  Apart  from  these  facts,  there  is  no 
evidence  before  the  court  tending  to  prove, 
that  the  plaintiffs'  contention  that  said  gift 
was  obtained  by  fraud  or  undue  influence. 
The  plaintiffs  t^tifled  to  nothing  tending  to 
show  undue  Influence.  No  witness  gave  evi- 
dence tending  to  prove  fraud.  The  defendant 
swears  fully  and  positively  that  he  was  not 
guilty  of  any  fraud  or  of  any  undue  influ- 
ence, and  that  he  did  nothing  to  induce  her 
to  make  said  gift 

Llverne  was  about  24>  years  of  age  when 
She  died,  and  she  had  had  advantages  of 
education.  It  Is  not  claimed  that  she  was  a 
person  of  weak  mind,  or  that  she  was  not 
a  person  of  at  least  average  intelligence  and 
abUlty. 

[7]  A  relation  of  oonfldenoe  exists  between 
a  man  and  a  woman  that  are  engaged  to 
be  married. 

Bigelow  in  his  work  on  Fraud  (Ist  Ei.)  p. 
271,  says:  "Undae  Inflaence  may  be  exercised 
under  the  Intimate  relation  created  by  an 
engagement  to  marry.  Thus  if  a  woman 
gives  a  man  land  upon  a  promise  of  mar- 
riage, and  he  then  refused  to  marry  her  and 
continnes  to  hold  the  land,  this  is  a  fraud 
for  which  the  law  will  give  the  woman  prop- 
er relief.  So,  on  the  other  hand,  if  a  man 
should,  after  much  solicitation  and  hesitan- 
cy, convey  land,  without  adequate  pecuniary 
consideration  to  a  woman  who  had  promised 
to  marry  him,  and  who  had  thereby  gained 
great  influence  over  him,  her  refusal  to 
marry  him  would  afford  him  ground  for  re- 
scinding the  conveyance." 

In  the  case  of  Rockafellow  v.  Newcbmb,  57 
111.  194,  the  facts  were  that  the  plaintiff  and 
the  defendant  were  engaged  to  be  married, 
and  the  plaintiff,  at  the  persistent  solicita- 
tions of  the  defendant,  conveyed  to  her  cer- 
tain lands  In  Chicago,  and  the  defendant,  at 
the  same  time,  conveyed  to  him  lands  in 
Iowa.  The  woman  refused  to  marry  the 
man,  and  he  brought  suit  to  rescind  the  con- 
veyance on  the  ground  of  fraud.  Passing  on 
the  case,  the  court  says,  inter  alia:  "The 
relation  of  the  parties  [who  are  engaged  to 


be  married]  was  of  the  most  confidential 
character.  *  •  ♦  She  [the  defendant]  had 
an  undue  influence  over  him,  and  took  ad- 
vantage of  the  relation  between  them.  That 
this  Influence  existed,  and  was  exercised  to 
the  great  beneflt  of  one,  and  to  the  great  dis- 
advantage of  the  other,  there  can  be  no 
doubt  There  could  be  no  relation  between 
persons  where  a  greater  Inflnenoe  could  be 
exerted  and  an  undue  purpose  more  easily 
achieved.  The  situation  of  the  parties;  the 
close  intimacy;  the  loving  correspondence; 
the  threat  to  annul  the  marriage,  contract; 
the  great  difference  in  the  value  of  the  two 
pieces  of  property — all  raise  the  presumption 
of  undue  Influence.  She  worked  upon  his 
passions,  excited  his  fears,  and  alarmed  htm 
by  the  dread  of  separation.  The  relief  to  be 
granted  in  such  cases  stands  upon  a  general 
principle,  which  a!pplies  to  all  the 'variety  of 
relations  in  which  dominion  may  be  exercised 
by  one  over  another." 

In  cases  like  this,  where  a  confidential  re- 
lation exists,  and  there  is  great  opportunity 
for  fraud,  it  is  Incumbent  on  the  donee  to 
show  that  the  gift  was  not  obtained  by  fraud 
or  undue  influence.  Gilmore  v.  Burch,  7  Or. 
874,  83  Am.  Rep.  710;  Baldock  v.  Johnson,  14 
Or.  542,  13  Pac.  434;  Wade  v.  Pnlslfer,  S4 
Vt  45;  Gilmore  v.  I«e,  237  IH.  402.  86  N. 
E.  568,  127  Am.  St  Rep.  330;  Casparl  t. 
First  German  Church,  12  &fo.  App.  293;  Jen- 
kins V.  Jenkins,  132  Pac.  542;  1  Story,  Eq. 
Jur.  (13th  Ed.)  |  312;  Page  v.  Home,  11 
Beav.  235;  Hneguenin  v.  Basely,  L.  C.  in 
Equity,  note  pp.- 119, 120. 

In  Page  v.  Home,  supra,  the  master  of  the 
rolls,  says:  "It  Is  true  that  no  Influence  la 
proved  to  have  been  nsed;  but  no  one  can 
say  what  may  be  the  extent  of  the  Inflaence 
of  a  man  over  a  woman  whose  consent  to 
marriage  he  has  obtained.  Here,  the  hus- 
band having  mortgaged  the  property,  we  are 
told  by  the  report  of  the  master  that  no  un- 
due Influence  was  used.  The  court  however, 
will  look  with  great  vigilance  at  the  circum- 
stances and  situation  of  the  parties  in  sucli 
cases  as  the  present  and  will  not  only  con- 
sider the  Influence  which  the  Intended  hus- 
band, either  by  soothing  or  violence,  may 
have  used,  but  require  satitjactory  evidenee 
that  it  has  not  been  uted." 

In  the  note  of  Huguenln  y.  Baseley,  supra, 
it  is  said:  "The  Influence  of  a  man  over  a 
woman  to  whom  he  is  engaged  to  be  married 
is  presumed  to  be  so  great  that  the  court 
will  look  with  great  vigilance  at  the  circum- 
stances and  situation  of  the  parties,  and  wUl 
consider,  not  only  the  Influence  which  the  in- 
tended husband,  either  by  soothing  or  vio- 
lence, may  have  used,  but  require  satisfac- 
tory evidence  that  It  has  not  been  used." 

In  Gilmore  v  Burch,  supra,  the  court 
says:  "The  law  seems  to  be  well  settled  that 
when  one  accepts  a  confldential  or  fldudary 
relation  to  another,  •  •  •  where  the 
donee  or  grantee  is  supposed  to  exercise  an 
unusual  and  commanding  influence  over  th« 
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grantor,  the  courts  will  set  aside  the  convey- 
ance, unless  the  grantee  can  show  that  the 
transaction  was  fair,  and  without  fraud  or 
undue  influence." 

The  rule  Is  well  settled  in  this  state  and 
elsewhere  that  where  a  confidential  relation 
is  shown  to  have  existed  between  a  donor 
and  a  donee,  and  a  gift  was  made  by  the  for- 
mer to  the  latter  during  the  existence  of 
this  relation,  courts  of  equity  will  annul  the 
gift,  unless  the  donee  shows  that  the  gift  was 
made  without  fraud  or  undue  influence. 
Tills  principle  applies  to  a  gift  causa  mortis 
made  by  a  young  woman  to  a  young  man  to 
whom  she  was  engaged  to  be  married. 

[I]  It  appears  that  the  plaintiffs  were 
Informed  by  the  defendant,  in  March,  1900, 
a  few  days  after  the  death  of  Ldveme,  as 
stated  supra,  that  she  had  given  the  promis- 
sory notes  in  dispute  to  him,  and  that  he  ex- 
hibited the  notes  to  Minnie  Baber,  shortly 
after  he  informed  her  of  the  gift  Soon  after 
that,  the  latter  caused  an  attorney  to  in- 
vestigate the  gift  with  a  view  of  recovering 
the  notes,  if  possible.  This  attorney,  as 
stated  supra,  obtained  from  the  defendant 
the  notes  in  question,  and  compared  the  in- 
dorsements on  the  notes  with  the  handwrit- 
ing of  Liveme,  and  Informed  Mrs.  Baber 
that  he  believed  the  indorsements  to  be  genu- 
ine, and  he  asked  her  at  that  time  whether 
she  had  any  reason  to  doubt  the  genuineness 
of  the  indorsements  on  the  notes,  and  she 
answered  in  the  negative.  Mr.  Huston  made 
this  investigation  in  1900,  about  12  years 
before  this  suit  was  begun.  Minnie  Baber 
knew  the  fftcts  concerning  said  gift  then  as 
fully  as  she  knew  them  in  1912,  when  she 
instituted  this  suit  The  evidence  given  by 
her  and  Josephine  shows  that  they  knew  as 
much  airant  the  case  in  1900  as  they  did 
when  they  testified.  They  had  the  opinion 
of  the  handwriting  expert  to  the  effect  that 
be  believed  the  indorsements  to  be  forgeries, 
but  that  opinion  was  of  no  value  to  them. 
They  aoquiesced  in  this  gift  for  the  period  of 
more  than  12  years,  after  they  knew  as  much 
about  it  as  they  did  when-  they  commenced 
tills  suit,  and  this  acquiescence  is  lacKes. 
It  is  one  of  the  principal  maxims  of  equity 
Jurisprudence  that  equity  aids  the  vigilant 
and  not  those  who  slomber  on  their  rights. 

16  Cyc.  p.  162,  says:  "No  arbitrary  rule 
exists  for  determining  when  a  demand  be- 
comes stale  or  what  delay  will  be  excused, 
and  the  question  of  laches  is  to  be  decided 
upon  the  particular  circumstances  of  each 
case.  No  greater  ^^rtainty  of  treatment  is 
therefore  practicable  than  to  indicate  the 
elements  generally  considered.  While  some 
delay  in  the  assertion  of  a  right  is  always 
an  essential  element  of  laches,  unreasonable 
delay  alone,  independently  of  any  statute  of 
limitations  will  often  operate  as  a  bar  to  re- 
Hgf^  «  •  «»  xhe  same  volume  on  page 
168  says:  "The  border  land  between  laches 
proper   and  mere  staleness   of   demand   is 


found  in  those  cases  where  mere  lapse  of 
time  is  added  to  an  element  of  assent  to  or 
acquiescence  in  the  adverse  claim.  Starting 
with  the  doctrine  that  one  who  has  affirma- 
tively, by  words  or  conduct.  Indicated  his 
assent  to  the  claims  of  another  is  guilty  of 
laches.  If  he  thereafter,  for  a  long  time, 
makes  no  assertion  of  his  own  conflicting 
claim,  the  courts  apply  the  same  rule  where 
there  has  been  acquiescence  alone,  and  pre- 
sume assent  from  lapse  of  time,  and  failure 
to  assert  their  right  Particularly  is  this 
so  where  the  plaintiff  attempts  to  assert  an 
interest  in  land  after  long  acquiescence  In  de- 
fendant's possession  under  claim  of  right,  or 
when  he  attempts  to  enforce  a  covenant  or 
a  condition  after  considerable  acquiescence 
in  continuing  breaches." 

In  Sullivan  v.  Railway  Company,  94  D.  S. 
807,  24  li.  Bd.  324,  the  court  says:  "To  let 
in  the  defense  that  the  claim  is  stale,  and 
that  the  bill  cannot  therefore  be  supported, 
it  is  not  necessary  that  a  foundation  be  laid 
by  any  averment  in  the  answer  of  the  defend- 
ants. If  the  case,  as  it  appears  at  the  bear- 
ing, is  liable  to  the  objection  by  reason  of  the 
laches  of  the  complainant,  the  court  will, 
upon  that  ground,  te  paasive  and  refute  re- 
lief. Every  case  is  governed  chiefly  by  its 
own  circumstances;  sometimes  the  analogy 
of  the  statute  of  limitations  is  applied ;  some- 
times a  longer  period  than  that  prescribed 
by  statute  is  required;  in  some  cases  a 
shorter  period  is  sufficient;  sometimes  the 
rule  is  applied  when  there  is  no  statutable 
bar.  It  is  competent  for  the  court  to  apply 
the  inherent  principles  of  its  own  system 
of  Jurisprudence,  and  decide  accordingly." 

In  Smith  V.  Clay,  Ambler,  647,  Lord  Cam- 
den says:  "Nothing  can  demand  the  assist- 
ance of  the  court  (of  chancery)  B«t  oomcienee 
and  reasonable  diligence.  Laches  and  neg- 
lect are  discountenanced  here." 

In  Hayward  v.  National  Bank,  96  tJ.  S. 
617,  24  L.  Ed.  855,  the  court  says:  "Courts 
of  equity  often  treat  a  lapse  of  time,  less 
than  prescribed  by  tiie  statute  of  limitations, 
as  a  presumptive  bar,  on  the  ground  'of  dis- 
couraging stale  claims,  or  gross  laches,  or 
unexplained  acquiescenoe  in  the  assertion  of 
an  adverse  right' " 

In  Sedlack  v.  Sedlack,  14  Or.  641,  13  Pac. 
452,  the  court  says:  "The  general  rule,  with- 
out doubt,  la  that  no  lapse  of  time  or  delay 
in  bringing  the  suit  will  be  a  bar  to  the  rem- 
edy in  equity,  providing  the  Injured  party, 
during  the  interval,  was  Ignorant  of  the 
fraud.  But  the  ignorance  of  such  party 
must  not  have  been  negligent;  for  if,  by  rea- 
sonable diligence,  the  fraud  could  have  been 
discovered,  or  ought  to  have  been  known,  he 
will  be  deemed  guilty  of  laches,  or  of  ac- 
quiescence, and  equity  will  refuse  to  inter- 
fere. In  many  cases  courts  of  equity  act 
upon  the  analogy  of  the  statute  of  limita- 
tlons.  But  independent  of  this,  it  is  a  favor- 
ite doctrine  of  equity  to  allow  a  defense  to 
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be  based  on  a  mere  lapse  of  time,  and  state- 
ness of  the  claim,  denominated  laches,  when 
the  delay  has  been  passive  and  acquiesced  In 
for  a  great  length  of  time." 

If  the  plaintiffs  had  a  right  of  suit,  they 
should  have  Instituted  the  suit  a  long  time 
before  they  did.  By  delaying  to  commence 
their  suit  for  about  12  years,  they  very  like- 
ly made  It  more  dlfflcnlt  than  It  otherwise 
would  have  been  for  the  defendant  to  obtain 
evidence  for  his  defense.  After  the  lapse 
of  a  dozen  years,  facts  are  more  or  less  for- 
gotten, and  proof  becomes  difficult. 

We  think  that  the  plaintiffs  have  been 
guilty  of  laches  sufSdent  to  bar  their  right 
of  suit 

[I]  3.  The  notes  In  question  were  the  abso- 
lute property  of  the  donOr,  Liveme  H.  Baber, 
and  she  had  a  legal  right  to  dispose  of  them 
In  any  manner  that  she  desired.  There  may 
be  a  difference  of  opinion  as  to  whether  she 
acted  wisely  in  giving  them  to  the  man 
to  whom  she  was  engaged  to  be  married. 
But  she  was  the  person  to  decide  that  ques- 
tion, and  we  have  no  authority  to  pass  on  the 
wisdom  of  her  act,  or  to  annul  what  she  did, 
if  she  was  not  Imposed  upon  by  fraud  or 
undue  Influence.  Persons  have  the  right  to 
give  away  all  of  their  property  to  whomso- 
ever they  wish,  and,  if  they  do  so,  and  the 
gift  Is  not  indnced  by  fraud  or  undue  In- 
fluence, no  one  can  legally  impeach  it  but 
the  creditors  of  the. donor.  Gifts  are  void 
as  to  creditors,  as  donors  are  required  to  be 
Just  before  they  are  generous.  Liveme  gave 
the  defendant  about  61  per  cent,  of  her  prop- 
erty and  left  the  residue  for  the  plaintiffs. 

If  the  defendant's  evidence  is  true,  he  was 
not  guilty  of  any  fraud  or  undue  influence, 
and  the  property  In  question  was  given  to 
tdm  by  liveme  as  her  free  act,  without  per- 
suasion or  any  influence  from  him.  His  evi- 
dence is  the  only  testimony  on  the  subject, 
and  he'is  not  impeached  or  discredited  to  any 
extent.  His  interest,  however,  in  the  result 
of  the  snit  has  to  be  considered  in  weighing 
his  evidence.  We  cannot  lenow  what  the 
truth  is  in  relation  to  this  gift  When  the 
facts  are  in  dispute,  courts  are  constrained 
to  act  on  probabilities,  as  Indicated  by  the 
evidence  before  them. 

We  find  that  the  promissory  notes  in  ques- 
tion were  given  to  the  defendant  by  Liveme 
H.  Baber  as  her  free  act,  and  that  said  gift 
was  not  Induced  by  any  fraud  or  undue  in- 
fluence on  the  part  of  the  defendant,  and 
that  the  decree  of  the  court  below  is  erro- 
neous, and  should  be  reversed. 

The  decree  of  the  court  below  Is  reversed, 
and  this  suit  is  dismissed ;  but  neither  party 
shall  be  allowed  costs  or  disbursements,  ei- 
ther In  this  court  or  In  the  court  below. 

McBRIDB,  C.  3^  and  MOORB  and  BDR- 
NETTT,  JJ.  concur. 


(S»  Or.  138) 

THATER  et  aL  t.  THATE2R  et  aL 
(Supreme  Court  of  Oregon.     Feb.  3,  1914.) 

1.  Husband  and  Wira  (g  138*)— Hubbard 
AS  Agent  of  Wife— AUTHoarrr. 

Where  the  legal  title  to  land  is  taken  in 
the  name  of  a  wife,  and  the  purchase  price  paid 
with  her  money,  ghe  cannot  be  divested  of  ti- 
tle by  any  promises  or  statements  of  her  hus- 
band without  her  knowledge,  or  actual  or  im- 
plied authority  from  her. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {§  624-637 ;  Dec.  Dig.  |  138.*] 

2.  SPECzno    Pbbfobmanob    ({    86*)— Agbeb- 

UENTS     ENFOBCKABIX  —  PboUISE     TO     Givs 

Lard. 

Where  the  evidence  clearly  shows  a  prom- 
ise to  make  a  gift  of  land,  it  will  be  enforced 
in  equity  if  complied  with  by  the  donee  taking 
possession  and  making  valuable  improvements. 

[Ed.  Note.— For  other  cases,  see  Spedflc  Per- 
formance, Cent  Dig.  ||  210-222;  Dec.  Dig-  I 
86.*] 

3.  SPBcmo    Pebfobuarob    (f    121*)  — Bvi- 

DENOB— SxnnciENCT. 

Evidence  held  to  show  that  defendants  did 
not  make  the  alleged  promise  to  give  land  to 
plaintiffs  which  plaintiffs   seek  to  enforce. 

[Ed.  Note.— For  other  cases,  see  Bpedfie  Per- 
formance, Cent.  Dig.  |{  887-396;  Dee.  Dig.  i 
121.*] 

4.  Advebsb  PoBSEsaioir  ({  64*)  —  HoBTiLa 
Chabacteb  of  PosBEsaioN- Brtbt  bt  Pkb- 
lassioN. 

Plaintiffs,  claiming  title  to  land  by  parol 
gift  from  defendants,  do  not  ^ain  title  by  ad- 
verse possession,  where  the  original  entry  was 
merely   permissive. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |{  858-864;  Dec  Dig.  { 
64.*] 

Department  No.  1.  Appeal  from  Gtrcolt 
Court,  Washington  County ;  X  U.  Campbell, 
Judge. 

Suit  by  Oscar  Thayer  and  another  against 
Emily  M.  Thayer  and  another.  From  a  de- 
cree for  plaintiffs,  defendanta  appeaL  Re- 
versed and  rendered. 

This  is  a  crosB-biU  in  equity  to  restrain  tlie 
prosecution  of  an  action  of  ejectment,  arising 
out  of  the  following  facts:  On  the  16th  day 
of  October,  1911,  the  defendant  Emily  IC 
Thayer,  who  is  the  wife  of  Walton  Thayer, 
commenced  an  action  in  ejectment  against 
these  plaintiffs  to  recover  possession  of  a 
tract  of  land  in  Washington  county,  which 
for  convenience  will  hereafter  be  referred 
to  as  the  Rldgeway  place.  Thereafter  the  de- 
fendants in  the  ejectment  action  filed  a 
cross-bill  in  equity  against  Emily  M.  Thayer 
and  Walton  Thayer  to  restrain  the  action 
at  law,  and  to  compel  these  defendants  to 
convey  to  them  the  i^remises  in  dispute. 
Their  claim  for  snch  equitable  relief  ia  based 
npon  allegations,  in  substance,  that  in  Oc- 
tober, 1898,  the  defendants,  with  the  Inten- 
tion of  malting  a  payment  to  Oscar  Thayer 
ot  a  debt  dne  him  from  Walton  Thayer,  and 
with  the  further  purpose  of  iwMng  piaintHEs 
a  gift  of  the  premises  in  dispute,  promised 
and  agreed  to  purchase  for  plain tiffa  a  farm. 
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and  to  pay  $1,100  for  the  same;  and  by 
means  of  sucfa  promlae  Induced  plaintiffs 
to  surrender  and  leave  a  farm  situated  In 
the  state  of  Washington  which  they  ,owned, 
and  which  by  diligence  and  frugality  they 
could  have  paid  for  and  accumulated  con- 
siderable wealth,  and  to  agree  to  go  upon  the 
farm  which  defendants  so  promised  and 
agreed  to  purchase  for  them.  That  pursuant 
to  said  agreement  the  defendants  purchased 
the  Kldgeway  farm  for  $1,100,  and,  Instead 
of  taking  the  conveyance  in  the  name  of 
plaintiffs,  or  either  of  them,  caused  the  con- 
veyance to  be  taken  and  recorded  in  the 
name  of  Emily  H.  Thayer.  That  Immediate- 
ly thereafter  the  plaintiffs  took  possession  of 
said  farm,  and  have,  ever  since  that  time, 
been  in  possession,  in  accordance  with  said 
agreement,  and  thereupon  waived  and  aban- 
doned all  their  interests  In  the  farm  situated 
In  the  state  of  Washington.  That  plaintiffs 
have  expended  in  work,  labor, -and  money  in 
improving  said  Rldgeway  place  the  sum  of 
$3,500.  That  they  have  been  in  adverse 
possession  of  the  premises  for  more  than  10 
years.  The  defendants  answered  by  a  gen- 
eral denial,  and  set  up  title  and  right  to 
possession  of  the  premises  in  Emily  M.  Thay- 
er. There  was  a  decree  for  plaintiffs,  and 
defendants  appeal. 

W.  H.  Evans,  of  Portland,  and  E.  B. 
Tongue,  of  HUlsboro  (Walter  H.  Evans  and 
N.  R.  Jacobson,  both  of  Portland,  and  E.  B. 
Tongue,  of  HUlsboro,  on  the  brief),  for  ap- 
pellants. O.  M.  Idleman,  of  Portland,  and 
Geo.  R.  Bagley,  of  HUlsboro  (C.  M.  Idleman, 
of  Portland,  and  Bagley  &  Hare,  of  HUls- 
boro, on  the  brief),  for  respondents. 

McBRIDE,  C.  J.  (after  stating  the  facts 
as  above).  [1 ,  2]  The  legal  title  to  the  land 
in  question  was  taken  in  the  name  of  the 
defendant  Emily  M.  Thayer,  and,  the  pur- 
chase price  having  been  paid  with  her  mon- 
ey, she  cannot  be  divested  of  such  title  In 
this  suit  by  any  promises  or  statements  made 
by  her  husband  without  her  knowledge,  or 
actual  or  implied  authority  given  by  her,  or 
by  such  promises  made  by  her  personally. 
It  has  been  the  settled  law  In  this  state  since 
the  case  of  Barrett  v.  Schlelch,  37  Or.  613, 
61  Paa  792,  that  agreements  of  the  character 
described  in  plaintiffs'  complaint  wUi  be  en- 
forced In  equity  if  complied  with  by  the 
donee  taking  possession  and  making  valuable 
improvements.  The  fact  that  the  plalntlffa 
went  Into  possession  and  made  Improvements 
is  fully  established,  and,  if  they  have  proved 
the  agreement  alleged  by  them  by  the  char- 
acter of  evidence  required  In  such  cases, 
they  are  entitled  to  the  relief  demanded. 

[3]  We  will  now  consider  the  evidence 
bearing  upon  that  proposition.  As  to  the 
situation  of  the  parties  the  evidence,  tends  to 
show  that  Walton  Thayer,  who  is  a  brother 
of  Oscar  Thayer,  had  for  some  years  prior 
to  the  alleged  agreement  been  in  poor  cir- 
cumstances, but,  by  reason  of  having  drawn 


a  prize  of  $15,000'  In  a  lottery,  became  pos- 
sessed of  some  means.  He  had  given  his 
brother  Oscar  $1,000  as  a  solatium  to  com- 
pensate him  for  drawing  the  tainted  money 
in  his  own  name,  and  had  given  $3,000  to 
his  mother  and  $500  to  another  relative. 
There  remained  about  $10,500,  with  which  he 
west  East  and  married  his  wife,  Emily,  who 
it  appears  was  in  fairly  comfortable,  if  not 
affluent,  circumstances.  The  plaintiffs  had 
purchased  a  farm  near  Washougal,  Wash., 
about  two  years  before  the  alleged  agree- 
ment, taking  a  deed  for  it  and  giving  a 
mortgage  for  something  over  $4,000,  drawing 
6  per  cent  Interest,  payable  annually;  no 
money  having  been  paid  down  on  the  pur- 
chase. They  had  been  unable  to  pay  the 
interest,  which  was  two  years  in  arrears, 
and  it  seems  plain  that  they  were  in  a  posi- 
tion where  they  would  be  very  likely  to  lose 
the  place  and  the  labor  spent  upon  it  In 
1898  Walton  and  Emily  visited  them,  and, 
according'  to  their  statement,  made  the  agree- 
ment' upon  the  faith  of  which  they  entered 
into  possession  of  the  farm. 

Cassle  Thayer,  one  of  the  plaintiffs,  testi- 
fied as  follows:  "Q.  Did  you  have  any  con- 
versation with  her  concerning  the  purchase 
of  the  farm?  A.  Tes,  sir;  just  one  Q.  Just 
relate  that  A.  It  was  on  the  second  day 
she  was  with  us;  we  took  a  ride,  and  we 
drove  op  the  Washougal  river,  and  when 
we  were  well  up  the  river  we  passed  a  place 
that  had  a  big  sign  up  'For  Sale,'  and  she 
said,  'We  are  thinking,  C^assle,  of  getting 
you  a  place,'  and  I  had  not  heard  anything 
about  It,  and  she  said,  'Let's  go  out  and  look 
at  if  and  I  didn't  want  to  look  at  it  and 
we  drove  on.  And  they  said  they  wanted  to 
get  us  a  place,  and  they  said  they  thought 
the  one  we  were  on  was  too  much  of  a  bur- 
den to  us,  and  that  she  wanted  to  do  some- 
thing for  Oscar  and  I  before  they  went  back, 
and  she  asked  me  if  I  would  be  satisfied 
with  a  cheaper  place,  and  I  told  her  how 
much  I  liked  the  one  where  we  were,  and 
how  well  we  were  doing,  and  I  did  not  feel 
discouraged  at  all ;  and  she  mentioned  my 
father,  saying  that  he  did  not  like  It  and 
that  he  would  rather  we  would  come  back 
nearer  Portland;  that  it  would  be  more 
pleasant  for  all  the  family,  and  I  still  in- 
sisted about  how  much  I  like  it  where  we 
were,  and  she  said.  That  is  so  expensive,' 
and  that  they  could  not  think  of  getting  that 
place,  but  if  we  would  be  satisfied  with  a 
cheaper  place  they  would  help  us,  and  that 
they  would  get  a  place  for  us,  for  me  par- 
ticularly ;  and  we  talked  along  In  the  same 
strain  until  we  neared  our  way  home,  and 
she  said,  'If  we  will  get  you  a  place,  you 
might  as  well  move;  if  we  can  find  you  a 
place,  you  wUI  move?'  and  I  said  then,  if 
It  is  going  to  be  a  real  help,  and  my  place, 
I  suppose  I  would  be  foolish  to  stay  on  the 
place  where  I  was  and  carry  the  debt  when 
I  could  be  free  from  debt  I  don't  remember 
any  other  conversation  at  that  time,  because 
we  came  up  to  the  gate  at,ttiit^J»g»^OOgIe 
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Oscar  Thayer's  testimony  as  to  tbe  orig- 
inal agreement  is  as  follows:  "Q.  Just  state 
how  you  happened  to  move  on  and  take  pos- 
session of  that  property?  A.  I  was  living 
at  Washougal,  and  my  brother  and  his  wife 
came  up  there  to  visit  Q.  Who  Is  your 
brother?  A.  Walton  Thayer.  Q.  And  his 
wife's  name?  A.  Emily  M.  Thayer.  And 
they  were  there  a  couple  of  days.  Tbe  6r8t 
day  they  were  there  Walton  got  to  talking  to 
me  about  family  affairs,  and  he  told  me  that 
he  and  his  wife  had  come  to  the  Coast  to 
settle  up  the  estate,  mother's  estate,  and  we 
talked  tbe  family  affairs  over.  He  wanted 
to  know  if  I  knew  what  money  mother  had 
let  Walker  have,  and  I  told  him  what  I  knew, 
and  he  told  me  at  that  time  that  he  owed 
the  estate  $800,  and  that  as  long  as  Walker 
and  my  sister  had  not  said  anything  about 
settling  the  estate,  and  they  had  this  money 
loose,  and  if  I  could  find  a  place  for  that 
amount  of  money,  he  would  buy  it  for  me. 
Under  those  conditions  he  wanted  me  to. look 
oat  for  a  place,  and  commence  Immediately 
to  look  out  for  one,  and  he  made  several 
trips  around  to  different  places,  and  I  made 
several,  and  we  finally  decided.  •  •  • 
Before  he  went  East  he  didn't  find  any- 
thing that  suited  him,  nor  that  suited  me, 
and  he  told  me  to  keep  on  looking.  And  he 
went  East  and  I  went  up  into  a  real  es- 
tate agent's  that  I  was  in  coasnltation  with, 
and  he  told  me  about  this  Rldgeway  place, 
and  that  he  spoke  to  me  about  it,  and  be 
intended  to  go  and  look  at  it  himself,  but 
he  was  called  East  suddenly  and  he  did 
not  have  an  opiwrtunity  to  look  at  it,  but 
he  told  me  to  go  up  and  look  at  it,  and 
I  went  up  and  looked  at  it  and  made  sev- 
eral trips  np  there.  I  thought  that  was  the 
best  I  could  do  for  the  amount  of  money. 
He  told  me  the  amount  of  money  he  was  to 
put  Into  the  place,  and  he  said  $1,100  or 
$1,200,  and  he  said  if  I  could  find  a  place 
for  that,  he  would  buy  it  for  us." 

Emily  M.  Thayer  testified,  in  substance, 
that  she  is  the  owner  of  the  premises  in  con- 
troversy, and  has  owned  them  13  years; 
that  she  visited  Oscar  and  Cassie  Thayer  at 
Washougal  and  found  them  desperate  be- 
cause they  could  not  meet  their  obligations, 
representing  to  defendants  that  if  plaintiffs 
had  the  time  and  opportunity  given  them, 
without  pressure,  they  might  in  time  make 
good;  that  they  believed  an  investment  in 
Oregon  would  be  good ;  that  defendants  were 
glad  to  make  a  safe  investment,  and  at  the 
same  time  help  them;  that  they  remained 
at  Washougal  two  days,  during  which  time 
defendant  Emily  M.  Thayer  went  riding  with 
Cassie,  but  that  no  conversation  was  had 
with  her  about  making  her  a  present  of 
a  ranch,  nor  with  Oscar;  that  she  never 
dreamed  of  it,  nor  did  she  know  anything 
about  the  lottery  business  or  any  debt  from 
Walton  to  Oscar  until  last  January,  when 
Oscar  mentioned  it  in  a  letter ;  that  she  was 
In  Chicago  when  the  Oaston  ranch  was  pur- 


chased through  Miss  Colbum,  tbe  money 
paid  for  the  ranch  being  inherited  from  her 
father,  and  received  deed  to  the  ranch  in 
compliance  with  instructions;  that  she  and 
her  husband  have  never  parted  with  the  title 
thereto,  and  have  never  agreed  to  give  the 
property  to  any  one,  Oscar  being  given  pos- 
session of  the  premises  on  condition  that  he 
and  Cassie  were  to  occupy  the  ranch  and  do 
the  best  they  could  with  it,  and  pay  defend- 
ants 6  per  cent  Interest  on  the  investmrait; 
that  said  Interest  was  not  called  rent,  and 
the  taxes  and  Insurance  were  to  be  paid  by 
Oscar;  that  she  requested  payment  of  tlie 
interest  four  or  five  times,  and  remembers 
particularly  one  time  when  Oscar  reported 
the  birth  of  the  child  Catherine,  and  stated 
it  was  not'  convenient  to  make  payment,  for 
which  reason  she  let  the  matter  rest;  that 
she  did  not  keep  any  letters;  that  Oscar  re- 
quested permission  to  sell  part  of  the  ranch 
in  1908  or  1909,  the  reply  to  which  la  not 
among  exhibits,  but  that  she  never  had  any 
communication  with  Cassie  concerning  tbe 
place,  and  did  not  know  they  were  claiming 
adversely;  that  defendants'  financial  affairs 
were  in  distress  about  the  time  of  the  pur- 
chase of  the  ranch,  and  that  they  were  not 
in  a  position  to  make  gifts,  but  tried  to  in- 
vest very  carefully. 

Walton  Thayer  testified,  in  substance,  as 
follows:  That  he  is  the  husband  of  appellant 
Emily  M.  Thayer,  and  drew  $15,000  in  a  lot- 
tery in  1887,  the  money  being  drawn  in  tbe 
name  of  Oscar  Thayer;  that  he  gave  bis 
mother  $3,000  and  Oscar  $1,000,  but  did  not 
agree  to  pay  Oscar  a  year's  Interest  on 
$12,000  at  6  per  cent,  or  any  sum  in  addi- 
tion ;  that  he  was  a  member  of  the  firm  of 
Thayer  &  Walker,  which  had  made  voluntary 
assignment;  that  he  did  not  draw  the  money 
in  his  own  name  because  he  wanted  to  go 
East  and  did  not  want  to  be  detained;  that 
the  assets  of  the  firm  were  good,  and  it 
looked  as  though  creditors  would  lose  noth- 
ing ;  that  he  visited  Oscar  Thayer  at  Wash- 
ougal in  June,  1898,  with  his  wife,  and  found 
them  in  poor  drcumstances,  Oscar  stating 
that  they  could  not  meet  their  obligations, 
and  suggesting  that  if  they  could  get  on  a 
place  where  they  would  not  be  harrassed  tot 
a  year  or  two  they  might  get  on  their  feet; 
that  he  told  Oscar  his  wife  had  some  money 
left  her  by  her  father,  and  that  she  had 
talked  about  investing  in  a  ranch,  and  that 
he  would  talk  to  her  and  see  what  he  could 
do,  but  that  he  did  not  promise  Oscar  that  be 
or  his  wife  would  buy  a  ranch  for  him  in  pay- 
ment of  lottery  transaction  or  money  dne  his 
mother's  estate,  and  never  promised  to  get 
a  ranch  for  Cassie,  or  to  get  his  wife  U>  do 
so;  that  his  mother's  estate  had  not  been 
administered,  and  that  the  agreement  regard- 
ing the  ranch  was  that  Oscar  and  Cassie 
should  go  into  possession  of  whatever  place 
might  be  purchased,  occupy  it  pay  the  taxes. 
Insurance,  and  nominal  rent  amounting  to 
6  per  cent  on  the  porcbase  price^  but  that 
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nothing  was  said  as  to  when  or  how  the  In- 
terest was  to  be  paid. 

Mary  A  Thayer,  a  relative  by  marriage 
of  Oscar  and  Walton  Thayer,  testlfles:  That 
she  has  known  the  parties  for  23  years,  and 
talked  with  Cassle  about  the  purchase  of 
property  about  the  time  Cassle  left  Washou- 
gal;  that  she  told  Cassle  she  was  glad  to 
know  she  was  buying  a  place  for  herself,  and 
that  Cassle  replied,  "Molly,  It  Is  not  mine; 
It  is  Emily's." 

Plalntllls  Introduced  a  letter  written  by 
Walton  Thayer,  dated  at  Portland,  June  6, 
1898,  the  material  portions  of  which  are  as 
follows:  "Toots  and  Sis  sent  yon  up  a  box 
Thursday  which  I  presume  you  need  all  O. 
K.  I  Inclosed  a  note  giving  data  concerning 
two  farms  in  your  locality.  I  also  Inclose 
In  this  another  memo,  of  a  farm  within  10 
miles  of  your  place.  Ton  will  have  to  man- 
age to  look  at  any  places  we  may  hear  of  in 
your  Tldnlty  while  I  will  do-  the  outside 
skirmishing,  and  if  we  hit  on  a  suitable  place 
we  can  both  go,  would  also  want  Cassle  to 
see  it  before  any  change  is  made.  I  exam- 
ined a  farm  about  7  miles  back  of  Vancouver 
yesterday;  it  was  an  all-day  Job  and  I 
walked  over  almost  every  foot  of  a  60- 
acre  farm.  The  place  is  not  bad  for  the 
price  ($1,200),  but  I  am  sure  we  can  find  some- 
thing better  for  the  same  money.  Had  a  good 
house  and  bam  on  it.  Monday  I  am  going 
to  ride  my  wheel  out  to  Oresham  (12  miles 
out)  to  look  at  a  40-acre  piece  which 
I  understand  is  fine.  Dunn  seems  to  think 
that  Oaston  place  will  fill  the  bill  exactly, 
and  we  can  get  It  for  $1,100  or  $1,200.  I 
will  try  to  get  out  there  Tuesday  or  Wednes- 
day and  will  let  you  know  what  I  think  of 
the  Gaston  and  Oresham  places.  Ton  can  let 
me  know  what  you  think  of  the  places  you 
investigate  and  I  should  think  within  a 
month  we  might  And  something  which  would 
b^  an  Improvement  on  w.hat  you  have  as  far 
as  being  comfortable  as  well  as  making  a 
little  money  Is  concerned." 

Plaintlfls  also  Introduced  in  evidence  a 
letter  from  Walton  Thayer  to  Oscar  Thayer, 
dated  Chicago  August  3d,  concerning  the 
proposed  purchase  of  a  place  for  which  Os- 
car was  negotiating.  In  which  occurs  the  fol- 
lowing language:  "You  did  not  say  anything 
about  the  place.  Please  let  me  know  what 
kind  of  a  place  it  is  and  If  Cassle  Is  satisfied 
with  it  have  her  send  Toots  [referring  to 
Emily  M.  Thayer]  a  line  regarding  it  Now 
Oscar  we  don't  want  any  afterclaps  about 
this  thing  if  it  goes  through,  and  I  trust  you 
will  appreciate  this  lift  and  do  your  best 
from  this  on.  We  don't  want  any  farms  in 
Oregon,  and  if  It  was  not  for  giving  you 
some  assistance  would  not  think  of  putting 
one  cent  into  any  farming  land  in  Oregon 
or  any  other  place.  Sixteen  hundred  dollars 
is  more  than  we  expected  to  put  into  any 
place  and  it  is  Just  at  present  going  to  in- 
convenience us  to  put  up  that  much  ready 
cash.  I  trust  yon  will  consider  all  these 
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things.  You  can  say  to  Durham  we  will  fur^ 
nlsh  $1,600  and  if  he  is  not  saUsfled  with 
your  statement  or  telegram  he  can  wire  our 
bank  here,  and  I  guess  they  will  notify  him 
we  are  all  right." 

Another  letter  on  the  same  subject,  dated 
August  10,  1898,  was  Introduced,  being  in 
part  as  follows:  "It  would  push  us  to  put 
up  $1,600  cash  Just  at  present,  but  as  I 
wired  you  we  would  have  made  the  struggle. 
We  are  willing  to  held  yon  to  getting  a  place. 
Everything  Is  quiet  here  for  Chicago." 

The  material  parts  of  another  such  letter 
are  as  follows:  "Your  letter  was  received 
several  days  ago.  I  also  received  a  letter 
from  Dunn  some  time  ago,  and  he  stated  he 
had  a  place  which  Just  suited  you  and  which 
you  wanted,  but  he  did  not  say  it  was  the 
Oaston  place.  I  am  sure  he  is  working  you 
on  the  Gaston  place,  he  certainly  is  when  he 
says  he  wants  $1,160  for  It  He  told  me  the 
place  could  be  had  for  $1,000.  OThe  back 
taxes,  interest  and  mtg.  In  all  amounting  to 
about  $900 ;  he  also  said  the  old  man  Rldge- 
way  (I  think  that  was  his  name)  did  not  ex- 
pect to  make  anything  out  of  it  This  being 
the  case  $1,000  would  clean  it  all  up.  Now 
if  you  think  you  can  take  that  place  and 
make  a  go  of  it  without  further  keep,  we  will 
furnish  you  the  $1,000.  We  are  not  as  flush 
with  money  as  we  were  some  weeks  ago,  hav- 
ing paid  out  $310  life  insurance,  $188  taxes, 
besides  numerous  other  drains  on  our  purse." 

Plaintiffs  also  Introduced  a  letter  from 
Mrs.  Emily  M.  Thayer  to  Miss  Kate  Colbum 
in  relation  to  finally  closing  the  d^I  for  the 
Rldgeway  price,  which  reads  as  follows: 
"Dear  Miss  Kate:  Oscar  writes  us  that  he 
has  decided  upon  a  farm  known  as  the  Ridge- 
way  place  near  Oaston,  Ore.  If  Cassle  too  is 
satisfied  that  this  is  the  best  place  for  their 
purpose  that  the  same  amount  of  money  can 
purchase  I  am  willing  to  buy  the  place  for 
them  in  the  hopes  that  they  can  some  day 
own  it  themselves.  Will  you  get  Gassie's 
opinion  of  the  place,  as  I  respect  her  Judg- 
ment, and  tt  it  is  favorable  will  you  consult 
with  Oscar  and  your  father  regarding  the 
details  of  the  transfer.  There  is  a  mortgage 
on  the  place,  also  back  taxes  and  interest  to 
be  cleared.  If  an  absolutely  clear  title  can 
be  secured  and  all  claims  against  the  place  of 
every  description  can  be  cleared  for  the 
amount  of  Indorsed  check  $1,100  as  Oscar 
writes  us  It  can,  please  get  the  transfer  and 
have  the  deed  made  out  to  Emily  M.  Thayer 
of  Chicago,  and  give  Oscar  immediate  posses- 
sion of  the  place  where  I  hope  he  can  be 
more  comfortable  and  meet  with  success.  I 
will  be  very  grateful  to  you  and  your  fatlier 
if  you  will  give  this  your  attention,  as  we 
have  no  personal  knowledge  of  the  deal  and 
Oscar  may  not  have  the  time  or  opportunity 
to  make  the  desired  investigation  as  care- 
fully as  It  should  be.  Should  this  move  not 
seem  desirable  in  your  Judgment,  please  let 
me  hear  from  you,  aa  we  make  this  purchase 
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enttrely  for  the  benefit  of  Oscar  and  Oassie, 
and  am  anxious  to  avoid  a  mistake." 

Also,  a  letter  from  Walton  Thayer  to  Miss 
Colburn,  dated  October  5,  1898,  was  received 
in  evidence,  the  portion  thereof  material  to 
this  suit  being:  "Xour  letter  and  papers  to 
hand.  Toots  [meaning  his  wife]  has  been  In 
the  Chicago  hospital  for  three  weeks  past 
having  three  operations  performed.  •  •  • 
I  hope  Oscar  will  do  well  with  the  new  place; 
at  any  rate  be  has  a  home  which  he  can 
virtually  call  his  own."  The  papers  referred 
to  In  the  letter  were  evidently  the  deed  and 
other  papers  relating  to  the  final  transfer 
of  the  Rldgeway  place  to  Kmlly  M.  Thayer. 

in  another  letter  of  September  16,  1898, 
referring  to  the  check  sent  to  Miss  Colburn 
to  pay  for  the  Rldgeway  place,  occurs  this 
language:  "We  decided  to  send  check  to  Mr. 
Colburn  because  two  or  three  heads  are  al- 
ways better  than  one.  We  want  Cassle  to  be 
satisfied  as  well  as  yourself  and  It  Is  our  de- 
sire to  have  all  of  the  Colburns  satisfied  as 
they  are  especially  Interested  on  Cassle's  ac- 
count and  I  don't  blame  them.  Now,  my  boy 
I  will  say  this:  Take  the  place  if  It  suits,  do 
the  best  you  can  and  show  yourself  a  business 
man  on  a  small  scale  and  I  will  promise  you 
that  you  will  have  all  the  help  we  can  give 
you.  It  may  not  be  much  and  it  may  not  be 
any,  as  it  depends  altogether  on  how  Toots' 
securities  turn  out  We  discovered  while  in 
Jamestown,  N.  D.,  that  $10,000  Invested  in  a 
corporation  there  is  almost  practlally  worth- 
less. Ijet  us  hear  from  you.  Send  us  your 
P.  O.  address  as  soon  as  you  move,  If  you 
decide  to  do  so.  And  above  all  things  my 
boy  prove  to  Toots  that  you  are  a  business 
man  and  I  will  promise  you  that  you  will  get 
along  all  right  and  we  will  help  you  all  we 
can.  If  Toots  wants  6  per  cent.  Interest  on 
the  money  pay  it  when  It  is  due  and  It  wont 
be  long  before  you  will  own  the  farm." 

[4]  In  onr  opinion  the  testimony  in  this 
case  does  not  show  an  agreement  on  the  part 
of  Emily  M.  Thayer  to  make  a  gift  of  the 
land  in  question  to  plaintiffs,  or  to  either  of 
them.  The  suit  In  its  last  analysis  Is  to 
compel  specific  performance  of  an  oral  agree- 
ment to  convey  land,  and  the  value  of  the  evi- 
dence offered  must  be  tested  by  the  well-es- 
tablished standards  applicable  to  that  class 
of  cases.  It  may  be  premised  that  there  is 
not  a  particle  of  evidence  that  Emily  Thayer, 
at  the  time  of  the  purchase  of  this  land,  or 
during  any  period  anterior  thereto,  had  any 
knowledge  of  the  alleged  fact  that  her  hus- 
band owed  any  money  to  his  mother's  estate, 
or  that,  she  ever  had  the  slightest  Intimation 
that  he  owed  any  obligation  to  his  brother 
Oscar,  Indeed,  from  his  generous  treatment 
of  Oscar  at  the  time  he  drew  his  money  In  t^e 
lottery,  it  appears  very  improbable  that  he 
owed  him  a  dollar,  either  legally  or  morally. 
If  he  did,  his  wife  appears  to  have  been  en- 
tirely ignorant  of  the  fact,  and  It  is  clear 
that  whatever  promises  or  offers  she  may 


hare  made  plaintiffs  were  not  made  with  a 
view  to  paying  a  debt  of  her  husband  to 
Oscar  or  bis  family,  but  on  her  own  account ; 
and,  if  she  Is  to  be  compelled  to  convey  this 
land  to  plaintiffs,  it  must  be  on  the  theory  of 
compelling  the  performance  of  a  parol  prom- 
ise to  execute  a  gift  of  land,  and  not  other- 
wise. That  this  can  be  done  where  posses- 
sion has  been  taken  and  valuable  improve- 
ments made  Is  fully  established  In  Barrett 
V.  Schleich,  supra,  but  as  a  preliminary  the 
promise  must  be  clearly  and  unmistakably 
made  out  Pomeroy,  Specific  Performance 
C2d  Ed.)  S  131;  Wagonblast  v.  Whitney,  12 
Or.  83,  6  Pac.  899 ;  Enmiel  v.  Hayes,  102  Mo. 
186,  14  S.  W.  209,  11  L.  R.  A.  S23,  22  Am.  St 
Rep.  769;  Johnston  v.  Johnston,  19Towa,  74; 
Truman  V.  Truman,  79  Iowa,  506,  44  N.  W. 
721;  Wilson  v.  Wilson,  99  Iowa,  688,  68  N. 
W.  910;  Polk  V.  Clark,  92  Md.  872,  48  AiL 
67.  In  our  Judgment  no  such  clear  and  sat- 
isfactory evidence  has  been  adduced  in  the 
case  at  bar.  The  testimony  of  Cassle  Thayer 
is  flatly  contradicted  by  that  of  Emily  M. 
Thayer,  who  says  she  never  promised  to 
make  a  gift  of  the  land  In  question,  and 
never  dreamed  of  doing  so.  It  is  also  con- 
tradicted by  the  testimony  of  Mary  Thayer, 
who  testifies  that  Cassle  Thayer  said  to  ber, 
speaking  of  the  farm,  "Mollie,  it  is  not  mine  : 
it  is  Emily's."  The  testimony  of  Oscar  Thay- 
er In  this  regard  is  contradicted  by  Walton 
Thayer,  so  that  so  far  as  oral  testimony 
goes,  the  preponderance  of  the  evidence  is 
with  the  defendants.  The  only  writing  signed 
by  Emily  .Thayer  is  the  letter  to  Miss  Kate 
Colburn,  dated  September  IS,  1898,  in  which 
She  says  that  she  is  buying  the  place  entlrdy 
for  the  benefit  of  Oscar  and  Cassle,  and  this 
excerpt,  taken  alone,  might  lend  some  color 
to  plaintiffs'  contention;,  but  this  construc- 
tion is  negatived  by  a  direction  to  have  the 
deed  made  out  in  the  name  of  Emily  M. 
Thayer,  and  by  this  significant  language:  "If 
Cassle  too  is  satisfied  that  this  is  the  best 
place  for  their  purpose  that  the  same  amount 
of  money  can  purchase,  I  am  willing  to  buy 
the  place  for  them  in  the  hopes  that  they  can 
some  day  own  it  themselves."  This  language 
is  not  that  of  a  person  intending  to  make  a 
gift  of  land  to  another.  If  a  gift  were  intend- 
ed, the  obvious  tMng  to  have  done  was  to 
have  the  deed  made  to  the  contemplated 
donee.  If  the  Intention  were  that  Oscar  and 
Cassle  should  be  the  owners,  why  express  the 
hope  that  they  might  some  day  become  the 
owners?  The  language  is  entirely  consistent 
with  the  theory  that  Emily  was  purchasing 
the  land  for  occupation  by  her  husband's  rel- 
atives, with  a  view  of  furnishing  them  a 
present  home  and  means  of  making  a  living, 
and  with  the  hope  that  they  would  flnallr 
be  enabled  to  make  enough  upon  It  to  pay  for 
It  and  own  it  themselves.  The  letters  of 
Walton  Thayer  are  also  consistent  with  this 
view,  and  absolutely  InconslBtent  with  the 
theory  of  plaintiffs.    Thus,  In  his  letter  4MC 
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August  8,  1898,  he  says:  "We  don't  want 
any  farms  In  Oregon,  and  If  It  was  not  for 
giving  you  some  assistance  would  not  think 
of  putting  one  cent  Into  any  farming  land  in 
Oregon,  or  anywhere  else.  •  •  *  I  trust 
you  will  consider  these  things."  This  is  not 
the  language  of  a  man  buying  a  farm  to  give 
away,  but  of  one  making  a  purchase  for  him- 
self, and  incidentally  to  assist  his  brother 
and  family.  Again,  in  bis  letter  to  Miss  Col- 
bum,  dated  October  6,  1888,  appears  the  fol- 
lowing language:  "I  hope  Oscar  will  do  well 
with  the  new  place,  at  any  rate  he  has  a 
home  which  he  can  virtually  call  his  own." 
And,  no  doubt,  if  Oscar  had  been  able  to  re- 
pay, in  the  dozen  years  he  occupied  the  place, 
the  advances  so  generously  made  him  by  his 
sister-in-law,  she  would  promptly  have  con- 
veyed the  land  to  him.  Again,  Walton  writes 
Oscar:  "If  Toots  wants  6  per  cent  on  the 
money,  pay  it  when  it  Is  due,  and  it  won't  be 
long  until  you  own  the  place."  It  is  evident 
that  Walton  wished  his  brother  to  have  the 
place,  and  probably  would  have  been  glad  to 
have  had  his  wife  give  it  to  him ;  but  he  was 
the  impecunious  husband  of  a  thrifty  wife, 
and  it  would  have  been  an  indelicate  and 
probably  fruitless  act  for  him  to  have  re- 
quested her  to  make  his  brother  a  present  of 
the  property  outright,  so  in  a  confidential 
and  brotherly  manner  he  pointed  out  the  way 
In  which  his  brother  could  secure  the  regard 
of  Bmlly,  namely,  by  paying  interest  on  the 
money  she  had  invested  In  the  land.  It  will 
be  noted  that  this  letter  was  written  nearly 
two  weeks  before  the  purchase  was  made,  so 
that  plalntllTs  were  fully  advised  by  Its 
terms:  (1)  That  they  were  not  then  to  own 
the  place  when  purchased ;  and  (2)  that  their 
possible  ownership  in  the  future  would  de- 
pend upon  their  paying  the  interest  on  the 
money  which  Mrs.  Emily  M.  Thayer  was  in- 
vesting in  it  They  also  knew  that  the  deed 
was  to  be  made  to  ESmily,  and  not  to  them, 
and  they  cannot  be  heard  to  say  that  they 
were  deceived  or  misled  into  moving  upon  the 
place  and  making  improvements.  Their  origi- 
nal possession  being  permissive,  they  cannot 
now  claim  title  by  adverse  possession.  The 
evidence  before  us  not  only  fails  to  establish 
the  contention  of  plalntUfs ;  but,  in  our  Judg- 
ment, wholly  negatives  the  claim  that  there 
was  ever  any  contract  or  agreement  on  the 
part  of  Emily  Thayer  to  purchase  or  hold 
the  land  in  trust  for  plaintiffs,  or  to  con- 
vey it  to  them  by  gift  or  otherwise. 

The  decree  of  the  drcnlt  court  will  there- 
fore be  reversed,  and  a  decree  entered  here 
to  the  effect  that  plaintiffs  have  no  Interest 
or- estate  in  the  land  in  dispute,  that  defend- 
ants are  the  owners  In  fee,  and  entitled  to 
the  possession  thereof,  and  that  they  recover 
tbelr  costs  In  thla  court 

MOORE,  BURNETT,  and  RAMSEY,  JJ, 
concur. 


(69  Or.  »1) 
MARKHAH  y.  LOVBLAND  et  alt 
(Supreme  Court  of  Oregon.    Feb.  S,  1914.) 

1.  Evidence  ({  121*)— Res  Oest^b— Declaba- 

TIONS. 

WhUe,  aa  a  general  rule,  the  declarations 
of  an  agent  cannot  be  shown  as  proof  of  bis 
authority,  wliere  the  payee  of  a  note  executed 
by  an  individual  and  indorsed  by  a  corporation 
by  its  president  refused  to  accept  it  in  that 
condition,  insisting  that  it  be  executed  by  the 
corporation  aa  joint  maker,  the  statement  of 
the  president,  in  response  to  an  inquiry  by  the 
payee  that  he  had  authority  to  so  execute  it, 
together  with  the  subsequent  production  of  a 
note  ao  executed,  was  admiaaible  as  part  of  the 
rea  gests. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  303.  307-338,  1117,  1U9;  Dec. 
Dig.  (  l!a.«f 

2.  COBPOBATIORS   ffl   432*)  —  Repbesentatiow 
BY  Officebs— Evidence  of  Aothobitt. 

Proof  of  the  authority  of  an  ofiScer  to  act 
for  a  corporation  need  not  be  in  the  form  of 
a  resolution  of  the  board  of  directora  duly  en- 
tered on  the  records,  but  euch  authority  may  be 
ahown  by  an  oral  vote,  or  otherwise  by  parol, 
or  by  circumstantial  evidence. 

[Ed.  Note. — For  other  casea,  aee  Corporations, 
Cent.  Dig.  ||  1717,  1718,  1724.  1726-1736, 
1737.  1743,  1762;    Dec.  Dig.  t  4^.»] 

3.  COBPOBATIONS   (I  432*)  —  Repbesentation 
BT  Officebs— AuTHOBiTT. 

By-lawB  of  a  corporation,  providing  that 
the  president  ahall  sign  all  contracts  on  be- 
half of  the  corporation  and  ahall  have  general 
charge  over  its  business,  and  an  entry  in  the 
corporate  minutes  reciting  that  on  motion  it 
waa  resolved  that  the  preaident  be  authorized 
to  borrow  auch  auma  as  may  be  necesaary,  and 
to  sign  notea  In  the  name  of  the  corporation, 
showed  the  authority  of  the  president  to  sign 
a  note  in  the  corporate  name,  by  himself  aa 
president. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1717,  1718,  1724,  1726-1736, 
1737,  1743,  1762;   Dec.  Dig.  {  43i*] 

Department  1.  Appeal  from  Clrcait  Court, 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Action  by  L.  B.  Markham  against  F.  C. 
Loveland  and  another.  From  a  Judgment 
for  plaintiff,  defendant  Rothchlld~  Bro&,  a 
corporation,  appeals.    Affirmed. 

The  plaintiff  declares  in  the  usual  form  on 
a  promissory  note  which  he  says  was  execut- 
ed by  the  defendants  Loveland  and  Roth- 
child  Bros.,  a  corporation,  by  Fred  H.  Roth- 
child,  president,  pursuant  to  the  authority 
vested  in  said  officer  by  said  corporation. 
He  alleges  "that  at  all  times  herein  men- 
tioned the  defendant  Rothchlld  Bros,  was  and 
now  is  a  trading  corporation,  organized  and 
existing  under  the  laws  of  the  state  of  Ore- 
gon." The  defendant  corporation  admitted 
Its  own  existence,  as  thns  stated,  but  de- 
nied all  other  allegations  in  the  complaint, 
and  appeals  from  a  Judgment  rendered 
against  it  by  the  court  after  a  trial  without 
a  Jury. 

Alex  Bernstein,  of  Portland  (Bernstein  ft 
Cohen,  of  Portland,  on  the  brief),  for  appel- 
lant B.  R.  Lundburg,  of  Portland  (Lund- 
burg  &  Lundburg,  of  Portland,  on  the  brief), 
for  cespondent 
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9nRNETT,  J.  (after  stating  the  facts  as 
above).  It  vtUl  te  noted  that  the  issue  is 
narrowed  to  the  question  of  whether  or  not 
the  corporation  executed  the  note.  There  Is 
no  plea  of  ultra  vires,  of  payment,  or  of 
want  of  consideration.  Without  objection, 
plaintiff  read  In  evidence  certain  by-laws  of 
the  defendant  corporation  and  excerpts  from 
the  minutes  of  a  meeting  of  the  board  of 
directors.  It  appears  in  the  former,  among 
other  things,  that  the  president  "shall  sign 
all  deeds  and  contracts  on  behalf  of  the  cor- 
poration, and  shall  have  a  general  charge  and 
supervision  over  the  business  of  the  company 
and  over  its  officers  and  employes."  From 
the  minutes  of  a  meeting  of  the  board  of  di- 
rectors, the  following  is  quoted:  "On  motion, 
It  was  resolved  that  the  president  of  the  cor- 
poration be  and  he  is  hereby  authorized  to 
borrow  such  sums  of  money  as  may  from 
time  to  time  be  necessary  for  the  purposes  of 
this  corporation  from  any  bank,  banker  or  in- 
dividual from  whom  the  same  can  be  most 
advantageously  obtained,  and  that  he  t>e  and 
he  is  hereby  authorized  in  the  name  of  this 
corporation  to  sign  all  promissory  notes  for 
the  same  and  in  the  name  of  this  corporation, 
signing  his  name  thereto  as  president,  and 
that  aU  the  acts  and  doings  of  the  president 
of  this  corporation  under  this  resolution  be 
and  the  same  are  hereby  approved." 

A.  W.  Norblad  testified  in  substance  that 
he  acted  as  attorney  for  the  plaintiff  in  the 
negotiations  which  led  up  to  the  making  of 
the  note  in  suit ;  that  when  he  first  saw  the 
instrument  It  was  signed  by  the  defendant 
Loveland  alone,  as  maker,  but  was  indorsed 
by  the  defendant  Rothchlld  Bros.,  by  Fred  H. 
Rothchild ;  that,  acting  for  his  cUent,  he  re- 
fused to  accept  the  note  in  that  form  and 
caused  it  to  be  returned  to  the  defendant  cor- 
poration ;  that  afterwards  its  president,  Fred 
H.  Rothchild,  called  the  witness  over  the  tele- 
phone, and,  in  the  conversation  which  ensued, 
contended  that  the  indorsement  made  the 
corporation  liable  on  the  note;  that  the  wit- 
ness persisted  in  declining  the  note  and  de- 
manded that  it  should  be  signed  by  the  cor- 
poration, as  maker,  and  inquired  if  the  presi- 
dent had  authority  so  to  execute  the  note; 
that  he  was  assured  by  Rothchild  that  he 
had,  to  which  the  witness  replied  that,  unless 
he  had  such  power,  he  must  get  it  from  the 
board  of  directors;  and  finally  that  after- 
wards the  note  was  delivered  to  him,  signed 
not  only  by  Loveland  as  before,  but  also  by 
"Rothchild  Bros.,  by  Fred  H.  Rothchild,  pres- 
ident" 

[1]  The  contention  of  the  defendant,  under 
these  circumstances,  is  that  the  mere  title  of 
president  bestowed  upon  an  officer  of  the  cor- 
poration does  not  of  itself  give  him  authority 
to  execute  a  contract  on  behalf  of  the  con- 
cern ;  and  further  that  his  own  declarations. 


made  in  this  Instance  to  the  witness  Norblad, 
are  not  competent  to  prove  his  authority. 
This  contention  is  sound  if  applicable  to  the 
facts  disclosed  by  the  testimony.  In  our 
Judgment,  however,  the  by-laws  quoted  and 
the  record  of  the  meeting  of  the  board  of  di- 
rectors contain  ample  authority  for  the  pres- 
ident to  sign  the  note  in  question.  While  it 
is  true,  also,  that  as  a  general  rule  the  dec- 
larations of  an  agent  cannot  be  shown  as 
proof  of  his  authority  to  act,  yet  the  conver- 
sation between  Norblad  and  the  president  of 
the  defendant  corporation  are  admissible  as 
part  of  the  res  gestae,  and  as  a  circumstance 
tending  to  show,  not  the  authority  of  Both- 
chlld  at  the  time,  but  that  he  actually  af- 
fixed his  signature  to  the  Instrument  in  ques- 
tion. The  whole  conversation,  taken  togeth- 
er, indicates  that  Rothchild  was  acting  with 
respect  to  the  particular  paper  described  in 
the  complaint,  and  that  he  was  required  by 
Norblad,  acting  for  the  plaintiff,  to  sign  the 
corporate  name  as  a  maker.  In  the  light  of 
such  a  situation,  the  fact  that  it  afterwards 
appeared  with  that  signature  attached  is 
competent  as  circumstantial  evidence  at  least 
to  show  that  he  actually  signed  the  document 
as  there  appears. 

[2]  The  action  of  the  circuit  court  in  sus- 
taining the  note  as  commercial  paper  of  the 
corporation  is  well  within  the  reason  of  the 
rule  laid  down  in  4  Thompson  on  Corpora- 
tions (Ist  Ed.)  I  4624,  cited  with  approval  in 
Columbia  Nav.  Co.  v.  Vancouver  Trans.  Co., 
32  Or.  632,  52  Pac  613,  to  the  effect  that 
proof  of  the  authority  of  an  officer  to  act 
for  the  corporation  "need  not  be  made  in  the 
form  of  a  resolution  of  the  board  of  directoia, 
duly  entered  upon  the  records  of  the  corpora- 
tion, conferring  the  authority  upon  the  presi- 
dent, but  that  the  act  of  the  directors  may  be 
shown  by  an  oral  vote,  and  may  be  otherwise 
proved  by  parol,  and  often  equally  well  by 
circumstantial  evidence." 

[3]  In  short,  the  excerpts  from  the  by-laws 
and  records  of  the  directors'  meeting  confer 
upon  the  president  the  power  to  do  an  act  of 
the  kind  in  question.  The  circumstances  dis- 
closed by  the  testimony  of  Norblad  are  com- 
petent to  prove  that  in  very  truth  he  exer* 
dsed  his  authority  thus  conferred,  and  signed 
the  note  as  the  act  of  the  corporation.  Un- 
der modem  business  conditions,  where  the 
commonest  everyday  transactions  are  corpo- 
rate acts,  it  would  be  intolerable  If  every- 
thing were  required  to  be  proven  by  a  special 
resolution  of  the  board  of  directora  In  eadi 
instance. ' 

On  the  issue  presented,  the  drcnit  court 
committed  no  error  in  the  Judgment.  It  Is 
affirmed. 

McBBIDB,  a  J.,  and  MOOBE  and  RAM- 
SET,  J  J.,  concur. 
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(69  Or.  15J)  

SEDSECKBR  r.  WADBL 

(Supreme  Court  of  Oregon.    Feb.  8,  1914.) 

1.  Appeal  and  Brbob  (i  724*)— AssioRXBrnv 
or  Ebbob— Dkhnitenebs. 

Under  Supreme  Court  rule  11  (56  Or.  621, 
117  Pac.  xi),  requiring  assignments  of  error  to 
set  out  briefly  and  concisely  the  errors  relied 
on,  and  rule  12,  providing  that  no  question 
will  be  examined  or  considered  by  the  Supreme 
Court  excepting  thoce  arising  on  the  assign- 
ments of  error  and  points  as  to  the  jarismc- 
tion  of  the  court  and  the  sufflciencr  of  a  plead- 
ing to  state  a  cause  of  action  or  defense,  each 
assignment  should  be  sufficiently  certain  to 
give  notice  to  the  respondent  and  to  the  court 
of  the  particular  error  relied  on,  or  it  will  not 
raise  any  question  for  decision. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  2997-3001,  8022;  Dec. 
Dig.  i  724.»] 

2.  APPXAL  and  ERBOB  ({  728*)— ASSIOItlOiNTB 
OF  EeBOB— DEFINITENESa. 

An  assignment  that  the  court  erred  in  ad- 
mitting evidence  offered  by  plaintiff  over  the 
objections  of  defendant,  without  stating  what 
evidence,  raises  no  question  for  decision. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  8010-3012;  Dec.  Dig.  { 
72&*] 

3.  Witnesses  (|  350*)— Impeachmkni>— Cboss- 
examination. 

The  trial  court  could,  in  the  ezerdse  of 
sound  discretion,  permit  cross-examination  of 
defendant  as  to  what  names  she  had  borne, 
what  she  had  done,  and  whether  she  bad  ever 
been  convicted  of  crime,  for  the  purpose  of  dis- 
crediting 'her. 

[Ed.  Not*.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ft  1140-1148;   Dec.  Dig.  jj  350.  *1 

4.  EviDEHCB  (f  102*)— Relevanct- Name  or 
Pabty. 

In  an  action  on  notes  and  accounts,  testi- 
mony of  plaintiff  that  when  he  first  knew  de- 
fendant her  name  was  Jones,  and  that  she 
also  went  by  another  name,  was  irrelevant  and 
immateriaL 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §f  166,  156;    Dec.  Dig.  {  102.*] 

6.  Evidence  (§  99*)  —  Relbvanct  —  Mebtinq 

WITH  Defendant. 

In  an  oction  on  notes  and  accounts,  tes- 
timony of  plaintiff  that  he  first  met  defendant, 
■whom  he  afterward  married,  at  the  corner  of 
certain  streets  in  Portland,  upstairs,  was  irrel- 
evant 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §1 123,  137-143;  Dec.  Dig.  g  99.*] 

6.  Witnesses    (§    344*)— iMPEACHmNr— Evi- 
dence OF  lUMORALITT. 

Wliile  a  witness  can  be  impeached  for  im- 
morality, this  can  only  be  done  by  showing  a 
bad  reputation  for  morality,  not  by  proving 
specific  acts. 

[Ed. .Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ft  1120,  1125;    Dec.  Dig.  {  344.*] 

7.  Appeal  and  Erbor  (§  728*)— Assignments 
or  Errob— Definiteness. 

Assignments  that  the  court  erred  in  ad- 
mitting in  evidence  each  and  every  record  of 
divorce  proceedings  vnth  which  defendant  bad 
been  connected  and  in  admitting  any  and  sdl 
evidence  touching  on  divorce  proceedings  be- 
tween plaintiff  and  defendant  are  too  indefinite 
to  raise  any  questions  for  decision. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  3010-3012;  Dec  Dig.  i 
728.*] 


8.  Appeal  and  Erbob  ({  728*>— Absionmbnts 
or  Error— DBriNiTENEBS. 

An  assignment  that  the  court  erred  in  per- 
mitting "so  many  questions  imputing  immoral- 
ity to  defendant  is  too  indefinite  to  raise  any 
question  for  determination. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3010-3012;  Dec.  Dig.  i 
72&*] 

9.  Witnesses  (J  34S*)—Impkaohmxrt— Con- 
viction or  "C?rimb.'' 

To  constitute  a  crime  within  L.  O.  Ii.  i 
863,  providing  that  for  the  purpose  of  im- 
peachment, it  may  be  shown  that  a  witness  has 
been  convicted  of  crime,  the  act  must  be  a  vio- 
lation of  state  law  and  be  punishable  capitally, 
by  imprisonment,  or  by  fine.  In  a  criminal  ac- 
tion in  which  the  state  is  plaintiff ;  and  the  sec- 
tion does  not  authorize  evidence  of  coavlction 
of  violation  of  a  city  ordinance. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  112fr-1128;  Dec.  Dig.  |  345.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  pp.  1736-1740;   voL  8,  p.  7628.] 

Department  1.  Appeal  from  Circnit  (Donrt, 
Multnomah  County;  George  N.  Davis,  Judge. 

Action  by  F.  H.  Redsecker  against  N.  J. 
Wade.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  new  trial 
ordered. 

See,  also,  134  Pac.  5. 

This  is  an  action  to  recover  money  alleg- 
ed to  be  due  upon  a  promissory  note  and  up- 
on certain  accounts.  The  defendant  set  up 
several  counterclaims.  There  was  a  verdict 
and  a  judgment  for  the  plaintiff  in  the  snm 
of  $2,826.  The  defendant  appeals.  The  facts 
appear  In  the  opinion  of  the  court 

H.  C.  King,  of  Portland  (H.  C.  King  and 
Wm.  A.  Williams,  both  of  Portland,  on  the 
brief),  for  appellant  M.  O.  Wllkins,  of  Port- 
land, for  respondent. 

RAMSEY,  J.  There  are  three  counts  In 
the  complaint.  The  first  Is  based  upon  a 
promissory  note  for  $2,000,  and  interest  there- 
on at  6  per  cent  per  annum,  from  January 
31,  1911,  and  $300  as  attorney's  fees.  In 
the  second  count,  the  plaintiff  asks  to  recov- 
er $80  as  money  loaned,  and  interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from 
November  7,  1912.  In  the  third  count  the 
plaintiff  demands  $180  for  six  months  work 
and  labor. 

The  defendant  answered,  admitting  all  of 
the  first  count,  excepting  the  claim  for  $300 
as  attorney's  fees.  The  answer  denied  that 
the  plaintiff  Is  entitled  to  recover  anything 
for  attorney's  fees.  The  answer  denied  every 
allegation  contained  In  the  second  count  of 
the  complaint  As  to  the  third  count,  the 
defendant  admitted  that  she  had  owed  the 
plaintiff  the  $180  claimed  therein ;  but  alleg- 
ed that  she  sold  the  plaintiff  a  horse,  harness, 
and  buggy,  for  which  the  plaintiff  agreed  to 
pay  her  $480,  and  that  It  was  agreed,  w^en 
said  sale  was  made,  that  said  sum  of  $180 
for  said  work  should  be  credited  on  said  sum 
of  $480,  and  that  It  was  so  credited-    By  said 
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answer,  the  defendant  sets  np  four  separate 
connterclaims.  The  first  counterclaim  Is  for 
$1,500,  which  the  defendant  alleges  that  she 
loaned  the  plaintiff  on  October  1,  1908.  The 
answer  alleges  that  no  part  thereof  has  been 
paid.  By  the  second  counterclaim  it  is  al- 
leged that  the  defendant  loaned  the  plaintiff, 
at  sundry  times,  between  October  1,  1911, 
and  June  11,  1912,  various  snms,  aggregat- 
ing $667.2SO.  By  the  third  counterclaim  it  Is 
aUeged  that  the  defendant,  at  the  request  of 
the  plaintiff,  furnished  him  board  and  lodg- 
ing to  the  amount  and  of  the  value  of  $289. 
The  fourth  count  of  the  counterclaim  is  $480 
for  the  sale  of  a  horse,  harness,  and  buggy, 
sold  by  the  defendant  to  the  plaintiff  on 
June  11,  1912,  upon  which  was  credited  the 
sum  of  $180,  as  paid  by  work  and  labor.  The 
plaintiff  demands  judgment  for  $2,600,  and 
interest,  and  for  $300  as  attorney's  fees. 
The  defendant  demands  judgment  for  $2,917 
and  Interest,  less  the  sum  of  $2,000  and  inter- 
est, due  the  plaintiff  on  the  first  count  of 
the  complaint. 

The  reply  denies  most  of  the  new  matter 
contained  in  the  answer,  and  sets  ap  new 
matter.  The  case  was  tried  by  a  jury,  and 
a  verdict  and  a  judgment  were  rendered  for 
the  plaintiff  in  the  sum  of  $2,825. 

The  plaintiff  and  the  defendant  were  for- 
merly husband  and  wife,  and  the  defendant 
had  had  a  former  husband,  but  she  was  di- 
vorced from  the  plaintiff,  and  also  from  her 
former  husband. 

[1]  1.  The  appellant  has  set  forth  nine  as- 
signments of  error.  Some  of  her  assign- 
ments are  too  indefinite  to  raise  any  question 
for  decision. 

Rule  11  of  this  court  (66  Or.  621,  117  Pac. 
zl),  prescribing  what  the  printed  abstract 
shall  contain,  sets  forth  the  following  state- 
ment as  to  the  required  contents  of  the  as- 
signment of  errors:  "And  the  appellant  here- 
in says  there  is  manifest  error  on  the  face 
of  the  record  In  this:  (Here  assign  and  set 
out  briefly  and  concisely  the  errors  relied 
upon  for  a  reversal  or  modification  of  the 
order,  jndgment,  or  decree  appealed  from.)" 

Rule  12  provides  that  no  question  will  be 
examined  or  considered  by  this  court,  ex- 
cepting those  arising  upon  the  assignments 
of  error  as  contained  In  the  printed  abstract, 
and  the  points  going  to  the  jurisdiction  of 
the  court,  and  as  to  whether  a  pleading  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion or  a  defense.  It  is  required  that  the  as- 
signment set  out  the  errors  relied  upon  "brief- 
ly and  concisely."  Formerly  the  assignment 
of  errors  in  law  cases  was  required  to  be  set 
forth  In  the  notice  of  appeal.  While  great 
particularity  In  setting  ont  the  errors  as- 
Signed  Is  not  required,  yet  it  Is  necessary  to 
be  reasonably  specific  In  the  assignments. 

In  State  v.  McKInnon,  8  Or.  487,. it  was 
held  that  an  assignment  that  "the  decision 
and  judgment  are  against  law"  is  too  indef- 
inite. 

la  M.  P.  T.  Co.  V.  Lowenberg,  11  Or.  287, 


3  Paa  683,  It  was  held  that  an  assignment 
"that  the  court  below  erred  in  admitting 
certain  testimony  as  Is  fully  stated  In  the  bUl 
of  exceptions  herein  filed"  and  "In  excluding 
certain  testimony  as  is  fully  stated  In  said 
bill  of  exceptions"  is  too  indefinite. 

In  Burton  v.  Severance,  22  Or.  91,  29  Pac. 
200,  the  syllabus  of  the  court  is  as  follows: 
"The  notice  of  appeal  must  specify  the  errors 
complained  of  with  such  certainty  that  the 
appellate  court  may  see  upon  what  grounds 
the  ruling  of  the  court  below  was  based ;  oth- 
erwise the  errors  will  be  disregarded." 

In  Herbert  v.  Dufur,  23  Or.  464,  32  Pae 
302,  the  court  says:  "In  the  common-law 
sense,  an  assignment  of  error  was  In  the  na- 
ture of  a  declaration  or  complaint  •  •  • 
It  was  considered  as  a  pleading,  filed  by  file 
party  complaining  of  the  errors  of  the  judge, 
and,  for  that  reason,  it  was  held  that  each 
assignment  should  be  single  and  not  multi- 
farious. •  ♦  »  The  assignments  of  errors 
at  common  law,  and  the  requirements  under 
our  statute  to  specify  the  grounds  of  such 
errors  with  reasonable  certainty  In  the  notice 
of  appeal,  upon  which  the  appellant  Intends 
to  rely,  though  differing  in  modes  of  pro- 
cedure, are  intended  to  serve  the  same  pur- 
pose. •  •  •  It  is  Important,  then,  that 
each  specification  of  error  should  be  complete 
in  itself  and  so  framed  as  to  clearly  present 
the  question  of  law  upon  which  a  decision  Is 
sought." 

In  the  first  volume  of  Hayne  on  New  Trial 
and  Appeal  (Revised  Ed.)  p.  747,  the  author 
says:  "The  specifications  must  be  of  partic- 
ular errors.  A  mere  general  spedflcatlon  Is 
Insafficient.  The  reports  furnish  examples 
of  this.  Thus,  If  a  specification  that  the 
court  erred  In  Entering  a  Judgment  for  the 
plaintiff  is  too  general  for  any  purpose.  So, 
also,  is  a  specification  that  the  court  erred 
in  ordering  judgment  for  the  plaintiff  on  the 
pleadings." 

Each  assignment  should  be  sufficiently  cer- 
tain to  give  notice  to  the  respondent  and  to 
the  court  of  the  particular  error  Intended  to 
be  relied  upon,  or  It  will  be  insafficient  to 
raise  any  question  for  decision. 

[2]  2.  The  appellant's  first  assignment  of 
error  Is:  "The  court  erred  in  admitting  evi- 
dence offered  by  plaintiff  over  the  objections 
of  defendant."  This  does  not  state  what  evi- 
dence was  offered  or  objected  to.  It  raises 
no  question  for  decision. 

[3]  Assignments  3,  4,  and  5  are  also  too 
indefinite  to  be  considered.  However,  they 
appear  to  refer.  In  a  general  way,  to  the 
cross-examination  of  the  defendant.  Counsel 
for  the  plaintiff  was  permitted  by  the  trial 
court  to  ask 'her  many  questions  as  to  what 
names  she  had  borne,  what  she  had  done, 
and  as  to  whether  she  had  been  convicted  of 
a  crime,  etc.,  etc.  In  the  exercise  of  a  sound 
discretion,  the  trial  court  oonld  lawfully  al- 
low this,  for  the  purpose  of  discrediting  the 
witness. 

In  State  t.  Bacon,  IS  Or.  144,  0  Pac 
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393,  67  Am.  St  Bep.  8,  the  ayllabns  of  the 
case  is:  "Subject  to  the  sound  discretion  of 
the  court,  a  witness  may  be  compelled  to  an- 
swer any  question  which  tends  to  test  his 
credibility,  or  to  shake  his  credit  by  injuring 
bis  character,  however  irrelevant  it  may  be 
to  the  facts  in  issue,  and  however  disgrace- 
ful the  answer  may  be  to  himself;  except 
only  that  he  may  claim  his  privilege  and  re- 
fuse to  answer  a  question  which  tends  to  ex- 
pose him  to  a  criminal  charge." 

In  Real  v.  People,  42  N.  T.  270,  the  court 
says:  "My  conclusion  is,  that  a  witness  on 
cross-examination  may  be  asked  whether  he 
has  been  in  Jail,  the  penitentiary,  •  *  « 
or  any  other  place  that  would  tend  to  impair 
his  credibility,  and  how  much  of  his  life  he 
has  passed  in  such  places."  See,  also.  State 
V.  Reyner,  60  Or.  231,  91  Pac.  301.  Such  evi- 
dence is  admissible  only  to  impair  the  credi- 
bility of  the  witness  testifying,  and  the  trial 
court,  in  the  exercise  of  a  sound  discretion, 
may  either  receive  or  reject  it  without  error. 

[4]  8.  In  appellant's  second  assignment  of 
error,  she  claims  that  the  court  erred  in  per- 
mitting the  plaintur  to  testify  when  and 
where  he  first  met  the  defendant,  and  as  to 
what  name  she  bore  at  that  time.  This  evi- 
dence appears  to  be  Irrelevant  and  Immate- 
rial. Her  name  appears  to  have  been  Jones 
at  that  time,  and  the  plaintiff  says  that  she 
also  went  by  the  name  of  Edith  St  Luster. 
In  her  testimony,  she  said  that  her  name  was 
Jones,  and  that  she  may  have  been  called  St 
Luster  in  Jest  but  not  seriously. 

[(]  The  plaintiff  testified,  also,  that  he  met 
her  on  the  corner  of  Fourth  and  Taylor 
streets  in  Portland,  upstairs.  We  are  un- 
able to  see  the  relevancy  of  this.  All  this 
occurred  before  the  plaintiff  and  the  defend- 
ant were  married,  and  the  plaintiff  admits, 
In  his  evidence,  that  his  courting  of  the  de- 
fendant began  when  be  met  her  as  above 
stated,  and  that  they  were  married  a  few 
months  thereafter. 

[I]  If  the  facts  referred  to  In  this  assign- 
ment were  drawn  out  in  an  attempt  to  im- 
peach the  defendant  as  a  witness,  they  were 
incompetent  A  witness  may  be  impeached 
for  immorality,  but  this  can  be  done  only  by 
showing  his  general  bad  reputation  for  mo- 
rality, and  not  by  proving  specific  acts.  See 
section  863,  L.  O.  L.,  and  2  Elliott  on  Ev. 
1978. 

[7]  4.  The  appellant  In  her  seventh  assign- 
ment, asserts  that  the  court  erred  in  admit- 
ting in  evidence  "each  and  every  record  of 
divorce  proceedings  admitted  by  the  court  as 
evidence."  This  is  too  indefinite  to  raise 
any  question  for  decision. 

In  her  eighth  assignment  she  contends  that 
the  court  erred  In  admitting  "any  and  all 
evidence  touching  upon  divorce  proceeding's 
between  plaintiff  and  the  defoidant"  This 
also  is  too  Indefinite.  This  court  cannot  be 
required  to  go  through  several  hundred  pages 
of  evidence  to  asoertala  to  what  tJie  appel- 
lant objects. 


[I]  In  her  ninth  assignment  of  error,  the 
appellant  avers  that  the  court  erred  tn  per- 
mitting "bo  many  questions  imputing  im- 
morality to  defendant  and  in  requiring  an- 
swers thereto."  This  also  is  too  indefinite 
to  raise  any  question  for  determination. 

[9]  6.  In  the  sixth  assignment  the  ap- 
pellant contends  that  the  court  erred  in  ad- 
mitting in  evidence  judgment  roll  No.  46,676. 

When  the  defendant  was  on  the  stand,  as 
a  witness  in  her  own  behalf,  she  was  asked 
whether  she  had  ever  been  convicted  of  a 
crime,  and  she  answered  that  she  did  not  re- 
member that  she  had  been.  She  was  then 
asked  whether  she  was  convicted  of  a  crime 
in  Judge  McOinn's  court  on  or  about  Sep- 
tember 26,  1911,  and  she  answered  that  she 
was  not 

(Later  in  the  trial,  the  plaintiff  offered  In 
evidence  said  Judgment  roll,  and  stated  that 
he  offered  it  for  the  purpose  of  impeaching 
the  defendant  as  a  witness,  by  showing  that 
she  had  been  convicted  of  a  carime.  It  was 
objected  to  as  incompetent  and  irrelevant. 
The  objection  was  overruled,  and  the  ruling 
was  excepted  to.  The  bill  of  exceptions 
shows  that  it  was  received  in  evidence  and 
filed  and  marked  "Plaintiff's  Exhibit  No.  61." 
A  copy  of  said  judgment  roll  is  set  out  in  the 
printed  abstract  of  record  on  pages  61,  62,  63, 
and  64  thereof.  This  judgment  roll  is  not 
among  the  exhibits  sent  up  to  this  court  but 
it  is  referred  to  properly  in  the  bill  of  ex- 
ceptions and  in  the  abstract  and  set  out 
there.  This  Judgment  roll  shows  that  the 
defendant  herein  was  convicted  of  a  viola- 
tion of  ordinance  No.  22,726  of  the  city  of 
Portland,  providing  for  the  licensing  and 
regulation  of  the  traffic  in  intoxicating  liq- 
uors in  the  dty  of  Portland.  The  case  was 
taken  to  the  circuit  court  of  Multnomah 
county,  on  appeal,  and,  on  a  trial  there,  the 
defendant  was  convicted  and  sentenced  to 
imprisonment  for  not  less  than  50  days,  nor 
more  than  6  months  in  the  county  Jail,  and 
she  was  paroled  by  the  circuit  court 

Section  863,  L.  O.  L.,  provides,  inter  alia, 
that  it  may  be  shown,  for  the  purpose  of  im- 
peachment of  a  vritness  by  the  examination 
of  the  witness,  or  the  record  of  the  judgment 
ttiat  he  has  been  convicted  of  a  crime.  If 
the  judgment  roll  referred  to  shows  that  the 
defendant  was  convicted  of  a  crime,  within 
the  meaning  of  section  863,  supra,  the  ruling 
of  the  trial  court  is  correct  but  if  she  was 
not  convicted  of  a  crime,  said  ruling  is  error. 

She  was  convicted  of  a  violation  of  a  dty 
ordinance  in  a  case  in  which  the  city  of  Port- 
land, and  not  the  state,  was  the  plaintiff. 
A  crime  is  defined  by  Black  in  his  Law  Dic- 
tionary (2d  Ed.)  299,  as  follows:  "A  crime  is 
an  act  committed  or  omitted,  in  violation  of 
a  public  law,  either  commanding  or  forbid- 
ding  it ;  a  breach  or  violation  of  some  public 
right  or  duty  to  a  whole  community  in  its 
social  aggregate  capacity,  as  distinguished 
from  a  dvil  injury."  The  conviction  of  a 
peison  of  a  violation  of  a  dty  ordinance. 
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idildi  Is  a  local  law,  te  not  a  convictton  of 
a  crime  wltbin  tbe  meaning  of  section  863, 
supra.  To  oonstltnte  a  crime  within  said 
section,  tbe  act  committed  must  be  a  viola- 
tion of  a  state  law,  and  be  ponlshable  capi- 
tally, by  Imprisonment,  or  by  fine,  In  a  crim- 
inal action.  In  wblch  tbe  state  Is  tbe  plain- 
tiff. 

In  TrlpbonotC  T.  Sweeney,  ISO  Pac.  979, 
tbe  court  says:  "It  Is  well  settled  that,  to 
disqualify  a  witness,  or  to  be  used  to  effect 
his  credibility,  a  conviction  must  be  an  of- 
fense against  tbe  law  of  the  land.  A  con- 
viction under  a  municipal  ordinance  is  not  a 
conviction  of  such  an  offense  within  the 
meaning  of  section  863,  L.  O.  L." 

In  Koch  ▼.  State,  126  Wis.  478,  106  N.  W. 
534,  8  L.  R.  A.  (N.  S.)  1086,  5  Ann.  Cas.  389, 
the  court  says:  "We  are  therefore  forced  to 
the  conclusion,  upon .  principle  and  authority, 
that  the  term  'criminal  offense,'  within  the 
meaning  of  section  4073,  Rev.  St  1898,  in- 
cludes misdemeanors  as  well  as  felonies,  but 
that  conviction  under  a  municipal  ordinance 
is  not  a  conviction  of  a  criminal  offense 
within  tbe  meaning  of  such  statute."  See, 
also.  State  v.  Crawford,  58  Or.  116,  113  Pac. 
440,  Ann.  Cas.  1913A,  325. 

The  Judgment  roll  referred  to  showed  that 
the  defendant  had  been  convicted  of  a  viola- 
tion of  a  city  ordinance,  but,  as  that  is  not 
a  crime,  wltbin  the  meaning  of  section  863, 
supra,  the  admission  of  said  Judgment  roll 
in  evidence  for  impeaclunent  is  reversible 
error. 

The  Judgment  of  the  court  below  is  revers- 
ed, and  a  new  trial  Is  ordered. 

McBRIDE,  O.  J.,  and  MX)ORE  and  BURr 
Ninrr,  JJ.,  concur. 

(69  Or.  234) 

ELLIS  V.  ABBOTT  et  ux. 
(Supreme  Court  of  Oregon.     Feb.  10,  1914.) 

1.  Covenants  (I  22*)— Constkuotion— What 
Law  Governs. 

A  covenant  in  a  mortgage  executed  by  a 
married  woman  with  her  husband  is  governed 
by  the  law  of  the  state  where  the  property  is 
located. 

[Eid.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  J  21;  Dec  Dig.  {  22.»] 

2.  BviDEwcK  (I  80*)  — PSBSUMPnoNs  — Laws 
OF  Otbeb  State. 

The  statutes  of  Washington  as  to  the 
property  rights  of  married  women  being  neither 

f>leaded  nor  proven,  the  rules  of  tbe  common 
aw  are  presumed  to  prevail  there. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  101;    Dec.  Dig,  {  80.*] 

3.  Husband  and  Wot  (j  164*>— Covenant— 
Effect  as  to  Wife. 

L.  O.  L.  I  7101,  enacted  in  1854,  provides 
that  a  husband  and  wife  may,  by  their  joint 
deed,  convey  the  real  estate  of  the  wife,  but 
the  wife  shall  not  be  bound  by  any  covenant  in 
the  joint  deed.  Section  7049,  enacted  in  1878, 
provides  that  contracts  may  be  made  by  a  wife, 
and  liabilities  incurred  and  enforced  by  or 
against  her  as  if  she  were  unmarried.    Section 


7050  repeals  all  laws  which  Impose  or  recog- 
nize dvil  liabilities  upon  a  wife  which  are  not 
imposed  or  recognized  as  to  the  hustiand. 
Held  tliat  a  wife  who  joins  her  husband  in  a 
mortgage  of  his  property  with  a  covenant  on 
the  part  of  both  to  pay  the  debt  is  bound  there- 
by, so  that  a  personal  decree  against  her  there- 
for is  proper:  section  7101  being  repealed  by 
section  7049. 

rEd.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  f  604;    Dec.  Dig.  f  154.»] 

4.  Covenants  (|  132*)— Actions  fok  Breach 
— Measure  of  Damages. 

A  vendee  who,  after  an  unavailing  notice 
to  his  vendor,  unsuccessfully  defends  the  title 
which  has  been  warranted  to  him  may  recover 
from  the  vendor  as  a  part  of  the  damages  the 
reasonable  amount  of  his  attorney's  fees  for 
making  the  defense. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  g§  200-262;   Dec  Dig.  {  132.»] 

5.  Appeal  and  Erbob  (i  231*)— Pbesentino 
Questions  in  Tbial  Coubt  —  Sufficiency 
OF  Objection. 

An  objection  in  the  trial  court  to  the  ad- 
mission of  depositions  as  incompetent,  irrele- 
vant, immaterial,  and  improper  is  insufficient 
to  preserve  for  review  the  question  whether 
there  was  error  in  receiving  them  in  the  ab- 
sence of  testimony  to  show  the  inability  of  the 
witnesses  to  be  present  at  the  trial. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1299,  1352;  Dec  Dig.  | 
231.»] 

6.  Appeal  and  Bbboh  (|  728*)— Assionkknts 

OF  EBROB— StrFFICIENCT. 

Assignments  that  the  court  erred  in  over- 
ruling defendant's  objection  to  the  introduc- 
tion of  evidence,  and  in  overruling  defendants* 
objections  to  certain  other  evidence,  as  appears 
more  fully  from  the  bill  of  exceptions,  not 
pointing  out  the  particular  objections,  nor  set- 
ting forth  the  testimony  received  or  excluded, 
are  insufficient 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3010-3012;  Dec  Dig.  i 
728.»] 

Department  1.  Appeal  from  Circuit  Conrt, 
Multnomah  County ;  C.  U.  Gantenbeln,  Judge. 

Action  by  A.  S.  Ellis  against  H-  M.  Abbott 
and  wifa  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Afflrmed. 

This  is  an  action  to  recover  damages  for  a 
breach  of  warranty.  S.  Green  and  Esther 
Green  on  August  30,  1908,  gave  to  the  de- 
fendant H.  M.  Abbott  their  promissory  note 
of  $1,000,  payable  in  three  years,  with  in- 
terest from  date  at  the  rate  of  7  per  coit 
per  annum,  and  to  secure  the  payment  there- 
of they  at  the  same  time  executed  to  him  a 
mortgage  of  real  property  in  Hood  River 
county.  Or.  Abbott  purchased  from  E.  Quar- 
termas  a  tract  of  land,  transferring  to  him  on 
accotmt  thereof  the  note  and  mortgage  men- 
tioned, and,  as  further  security,  Abbott  and 
his  wife,  the  defendant  Nettle  M.  Abbott  on 
September  29,  1908,  executed  to  tiim  a  mort- 
gage of  the  south  half  of  the  S.  W.  ^  of  the 
S.  E.  %  of  section  32,  in  township  4  north,  of 
range  12  east  in  Klickitat  county.  Wash.,  the 
title  to  such  real  property  having  been  taken 
in  tbe  name  of  H.  M.  AblMtt  The  mortgage 
last  referred  to  was  duly  recorded,  thereby 
creating  a  lien  upon  tbe  premises.    Sudi  con- 
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ditl(Hud  transfer  ezpreoses  a  consideration 
of  H,  and  the  material  part  of  the  sealed  In- 
strnment  reads:  "This  conveyance  Is  Intend- 
ed as  a  mortgage  to  seeare  the  payment  of 
the  Bom  of  one  thousand  dollars  in  accord- 
ance with  the  tenor  of  a  certain  promissory 
note  of  wlilch  the  following  Is  a  copy,  to 
wit:  [Setting  forth  a  duplicate  of  the  nego- 
tiable Instrument  mentioned.]"  Abbott  and 
his  wife  on  April  20,  1900,  for  a  valuable  con- 
sideration, conveyed  to  the  plalntlfC,  A.  S. 
Ellis,  Inter  alia,  the  real  property  above  par- 
ticularly described,  covenanting  that  the 
premises  were  free  from  all  incumbrances  ex- 
cept a  security  mortgage  for  $1.00,  which 
they  agreed  to  pay,  and  that  they  would 
warrant  and  defend  the  granted  land  to  the 
grantee,  his  heirs  and  assigns  forever  against 
the  lawful  claims  and  demands  of  all  persons 
whomsoever.  Ellis  and  his  wife  on  July  28, 
1010,  conveyed  the  real  property  in  Klickitat 
county  to  Joseph  E.  Reynolds,  executing  to 
him  a  deed  of  general  warranty.  Thereafter 
Reynolds  commenced  an  action  against  Bills 
and  his  wife  to  recover  damages  for  a  breach 
of  the  covenant  in  their  deed,  in  consequence 
of  the  lien  of  the  mortgage  executed  by  Ab- 
bott and  wife,  who,  though  notified  of  the 
commencem^it  of  the  action,  refused  to  be- 
come parties  thereto  or  to  pay  any  part  of 
the  debt  so  secured.  The  defendants  in  that 
action .  filed  an  answer  admitting  some  of 
the  averments  of  the  complaint  and  denying 
others.  While  the  cause  was  pending,  EUlls, 
who  was  unable  to  secure  a  release  of  the 
lien  as  to  the  land  in  the  state  of  Washington 
without  discharging  the  obligation,  paid  the 
debt  to  Belle  Lowe,  who  had  become  the 
owner  and  holder  of  the  note  and  mort- 
gage, securing  from  her  an  assignment  there- 
of. Thereupon  the  Hen  upon  the  land  in 
Klickitat  county  was  discharged,  and  Rey- 
nolds caused  his  action  to  be  dismissed.  El- 
lis, having  executed  to  the  defendants  herein 
an  assignment  of  the  note  and  a  transfer  of 
the  mortgage  as  to  the  land  in  Hood  River 
county,  tendered  the  same  to  them,  and  de- 
manded a  repayment  of  the  sum  expended 
in  securing  a  discharge  of  the  lien  upon  the 
land  in  the  state  of  Washington,  and  of  the 
costs,  disbursements,  and  outlays  Incurred  in 
defending  the  action  so  brought  by  Reynolds. 
The  defendants  declining  to  pay  any-  part  of 
the  sum  so  demanded,  this  action  was-  in- 
stituted, the  complaint  alleging  the  facts  in 
greater  detail  than  berelnl>efore  set  forth. 

The  answer  denied  most  of  the  averments 
of  the  complaint,  and,  for  a  further  defense, 
alleged  that  the  defendant  Nettie  M.  Abbott 
Joined  in  executing  the  deed  to  the  plaintiff 
solely  to  bar  her  Inchoate  right  of  dower  in 
the  premises,  and  that  the  lien  upon  the  land 
In  Klickitat  county  was  not  to  be  enforced 
unless,  upon  a  foreclosure  of  the  mortgage  of 
the  Hood  River  county  land  and  a  sale  of 
the  premises,  a  deficiency  occurred. 

The  caiue  was  tried  without  a  Jury,  and 


findings  of  fact  and  of  law  were  made  in 
plalntUTs  favor,  and,  a  judgment  having 
been  given  thereon  for  $1,000,  with  Interest 
from  August  30,  1908,  at  the  rate  of  7  per 
cent  per  annum,  $160  as  reasonable  attor- 
ney's fees  in  the  Reynolds  action,  and  $60 
as  disbursements  Incurred  in  defense  there- 
in, the  defendants  appeal. 

B.  R.  Ringo,  of  Salem  (Kimball  &  Rlngo, 
of  Portland,  on  the  brief),  for  appellants. 
E.  J.  Brazell,  of  Portland  (Glltner  &  Sewall, 
of  Portland,  on  the  brief),  for  respondent 

MOORB,  J.  (after  stating  the  facta  aa 
above).  It  is  argued  that,  as  the  title  to 
the  land  In  EClidiitat  county.  Wash.,  was  in 
the  name  of  H.  M.  Abbott,  his  wife  joined  In 
executing  the  deed  to  the  plahitUf  only  to 
bar  her  Inchoate  right  of  dower;  that,  such 
being  the  case,  she  is  not  bound  by  any  of 
the  covenants  contained  In  the  deed,  and 
hence  an  error  was  committed  in  rendering 
a  judgment  against  her.  In  support  of  the 
legal  principles  Insisted  upon,  reliance  Is 
placed  upon  section  7101,  Ia  O.  I4.,  which  was 
enacted  in  the  year  1854,  and  reads:  "A 
husband  and  wife  may,  by  their  joint  deed, 
convey  the  real  estate  of  the  wife.  In  like 
manner  as  she  might  do  by  her  separate 
deed  if  she  were  unmarried;  but  the  wife 
shall  not  be  bound  by  any  covenant  contain- 
ed in  such  joint  deed." 

[1]  As  the  land  granted  to  the  plaintiff  Is 
situate  in  the  state  of  Washington,  the  cove- 
nant of  warranty  to  which  Mrs.  Abbott  sub- 
scribed her  name  to  evidence  the  transfer 
of  the  title  is  governed  by  the  law  of  that 
state.  22  Am.  &  Eng.  Bncy.  Law  (2d  Bd.) 
1337;  2  Devlin,  Deeds  (3d  Ed.)  {  837.' 

[2]  The  statute  of  Washington  preecrllh 
Ing  the  property  rights  of  married  women 
and  limiting  or  expanding  their  liabilities 
was  neither  pleaded  nor  offered  in  evidence, 
and,  in  the  absence  of  such  averment  and 
proof,  it  would  undoubtedly  be  presumed 
that  the  rules  of  the  common  law  relating 
to  the  subject  prevail  In  that  state.  Oood- 
win  V.  Morris,  0  Or.  822;  Scott  v.  Ford,  52 
Or.  288,  97  Pac.  99;  De  Vail  v.  De  Vail,  57 
Or.  128,  109  Pac.  765,  110  Pac.  705.  What- 
ever the  law  may  be  in  the  state  where  the 
real  property  Is  situated,  as  notice  thereof 
will  not  be  taken  and  as  tliis  action  is  tran- 
sitory and  was  tried  on  the  assumption  that 
the  statutes  of  Oregon  were  controlling,  the 
judgment,  in  this  instance,  will  be  reviewed 
on  tbe  theory  thns  adopted. 

[3]  Section  7101,  L.  O.  L.,  hereinbefore 
quoted,  was  impliedly  r^)ealed  by  section 
7049,  Id.,  which  was  enacted  in  tbe  year  1878 
and  reads:  "Contracts  may  be  made  by  a 
wife,  and  liabilities  incurred,  and  the  same 
enforced  by  or  against  her  to  the  same  ex- 
tent and  in  the  same  manner  as  if  she  were 
unmarried."  Section  7050,  Id.,  as  far  as  ma- 
terial herein,  is  as  follows:  "All  laws  which 
Impose  or  recognize  civil  liabilities  upon  a 
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wife  which  are  not  imposed  or  recognized  as 
existing  as  to  the  husband  are  hereby  re- 
pealed." In  construing  these  provisions  in 
the  case  of  First  National  Bank  t.  Leonard, 

36  Or.  390,  69  Pac.  873,  it  was  held  that  a 
wife,  who  joined  her  husband  in  incumbranc- 
ing his  property  to  secure  his  debt,  the  mort- 
gage containing  a  covenant  on  the  part  of 
both  that  they  would  i>ay  the  obligation,  was 
bound  thereby,  and  that  a  personal  decree 
rendered  against  her  was  proper  and  enforce- 
able out  of  her  separate  property.  The  con- 
clusion reached  in  that  case  governs  the  de- 
termination herein,  and  shows  that  Mrs. 
Abbott  is  liable  on  her  covenant  for  the 
damages  resulting  from  a  breach  of  the  war- 
ranty. 

[4]  It  is  maintained  that  the  defendants 
are  not  liable  for  the  payment  of  the  attor- 
ney's fees  incurred  by  the  plaintiff  In  de-' 
fending  the  action  brought  against  him  by 
Reynolds  for  a  breach  of  the  warranty  con- 
tained In  the  deed  transferring  the  title  to  the 
premises.  The  rule  thus  contended  for  is 
without  merit,  for  in  Balte  v.  Bedemlller, 

37  Or.  27,  80  Pac.  601,  82  Am.  St  Rep.  737, 
the  decision  rendered  In  Olds  v.  Cary,  13  Or. 
362,  10  Pac.  786,  was  distinguished,  and  it 
was  held  that  a  rendee  who,  after  an  un- 
availing notice  to  his  vendor,  nnsuccessfully 
defends  the  title  that  has  been  warranted  to 
him  is  entitled  to  recover  from  the  vendor 
as  a  part  of  the  damages  the  reasonable 
amount  of  his  attorney's  fees  for  making  the 
defense. 

[I]  Pursuant  to  an  order  of  the  court  and 
a  stipulation  of  the  parties,  waiving  all  ob- 
jections as  to  the  time,  place,  form,  and  man- 
ner of  taking  the  testimony,  the  depositions 
of  A.  S.  Ellis  and  L.  B.  Snsder  were  received 
in  evidence,  over  objection  and  exception 
that  such  written,  sworn  declarations  were 
Incompetent,  irrelevant,  immaterial,  and  im- 
proper. It  is  contended  by  defendants'  coun- 
sel that  an  error  was  committed  in  receiv- 
ing such  evidence,  in  the  absence  of  testi- 
mony tending  to  show  the  inability  of  such 
witnesses  to  be  present  at  the  trial. 

In  Carter  v.  Wakeman,  45  Or.  427,  78  Pac. 
362,  the  same  objections  were  urged  at  the 
trial  as  were  made  herein,  and  further  that 
no  foundation  for  the  iatroduction  of  the 
deposition  had  been  laid,  which  objection  in 
that  case  having  been  overruled  and  an  ex- 
ception allowed,  it  was  held  that  an  error 
had  been  committed.  As  to  the  degree  of 
proof  required  when  such  objection  is  prop- 
erly made  In  the  trial  court,  see  the  case  of 
State  V.  McDonald,  59  Or.  620,  117  Pac  281. 
In  the  case  at  bar  the  objection  did  not  state 
that  it  was  made  on  the  ground  that  no  foun- 
dation had  been  laid  for  the  introduction  of 
the  deposition  In  evidence. 

In  the  examination  of  a  cause  upon  appeal, 
the  inquiry  is  limited  to  the  identical  ques- 
tion considered  by  the  trial  court   Any  other 


course  of  procedure  would  not  be  a  review. 
An  attorney  cannot  be  permitted  to  speculate 
upon  the  possibility  of  a  judgment  ftivorable 
to  his  client,  and.  If  disappointed  in  this 
particular,  enlarge  the  objections  interposed 
at  the  trial.  The  error  insisted  upon  was  not 
presented  in  such  manner  as  to  notify  the 
court  and  adverse  counsel  of  the  real  ques- 
tion now  urged,  so  as  to  afford  an  oppor- 
tunity to  make  the  requisite  proof  as  a 
condition  precedent  to  the  introduction  of 
the  deposition  in  evidence.  Such  being  the 
case,  the  error  complained  of  is  unavailing. 

[6]  Other  objections  are  assigned  as  fol- 
lows: (2)  "That  the  conrt  erred  in  overml- 
Ing  defendant's  objection  to  the  introduction 
of  evidence."  (4)  "The  court  erred  in  over- 
ruling defendants'  objection  to  certain  other 
evidence  at  said  trial, .  as  appears  more 
fully  from  the  bill  of  exceptions  herein." 
The  exceptions  do  not  point  to  the  particular 
objections  that  may  have  been  made  and 
overruled,  or  set  forth  the  testimony  that 
may  have  been  received  or  excluded,  and 
for  that  reason  they  are  insufficient 

An  examination  of  the  entire  testimony 
contained  in  the  transcript  which  is  attached 
to  and  made  a  part  of  the  bill  of  exceptions 
convinces  us  that  no  error  was  committed  in 
denying  the  motion  for  a  Judgment  of  non- 
suit 

It  follows  that  the  judgment  should  be  af- 
firmed, and  it  is  'so  ordered. 

McBRIDB,  C.  J.,  and  BUBNBIT  and 
RAMSBT,  JJ.,  concur. 


(69  Or.  165) 
THIENES  V.  PRANCnS. 

(Supreme   Conrt   of   Oregon.     Fab.    3,   1914.) 

1.  Mauciocb  PBOsBcunoH  (i  71*)— Qus8- 

TIOITB  FOB   JUBT. 

In  an  action  for  malicious  prosecution,  evi- 
dence held  sufficient  to  require  submission  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Malidona 
Prosecution,  Cent  Dig.  ||  160-167;  Dec.  Dig. 
f  71.»] 

2.  Malicious  Pbosecutiow  (|  20*)- Want  of 
Pbobablk  Cause— Knowlkdob  or  EiXOR- 
EBATiNO  Facts. 

The  prosecutor  of  a  criminal  action  mast 
believe  in  the  guilt  of  accused  in  good  faith,  and, 
if  he  has  knowledge  of  facts  exonerating  accus- 
ed, he  cannot  justify  bis  proceeding  on  thd  crim- 
inal charge  in  an  action  for  malidous  prosecu- 
tion. 

[Eid.  Note.— For  other  cases,  see  Malicions 
Prosecution,  Cent  Dig.  |{  26-28;  Dec.  Dig.  { 
20.»] 

8.  Malicious  Pbosecution  (|  82*)— M&uck 
— Evidence. 

The  want  of  probable  cause,  while  not  con- 
clnslve,  is  very  stringent  evidence  of  malice. 

[Ed.  Note.— For  other  cases,  aee  Malicions 
Prosecution,  Cent  Dig.  H  67,  68;  Dec.  Dig.  | 
32.*] 
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4.  Malicious  Prosbcuhoh  (|  18*)— Wai«t  of 
Pbobable  Cause— Pebjtjrbd  Evimncis, 
A   prosecution    procured   by   perjured   eri- 

dence  ia  without  probable  cause. 
[Ed.   Note.— For   other  cases,   see   Malidoua 

Prosecution.  Cent  Dig.  ti  23.  24.  2&-88:   Dec. 

Dig.  i  ia»] 

6.  Maucious  PsoaxcuTioir  (|  24*>— Waitt  of 
Pbobablb  Cause — Pkbjubed  BTvidekcs. 

The  finding  of  an  indictment,  when  shown 
u  prima  facie  evidence  of  probable  cause,  may 
be  overcome  by  proving  that  the  indictment  was 
procured  by  perjured  evidence. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  {|  49-S6 ;  Dec.  Dig.  i 
24.*] 

e.  Malicious   Pbosbcution   (|  71*)  — Quib- 

TIONS  FOB  JUBT. 

In  an  action  for  malicious  prosecution,  evi- 
dence Md  to  present  a  question  for  the  jury 
whether  defendant  was  the  proximate  cause  of 
putting  the  law  in  motion  in  a  criminal  action 
against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Malidons 
Prosecution,  Cent  Dig.  H  160-167;  Dec.  Dig.  | 
71.  •] 

7.  Malicious  Pbosboutioii  (i  64*)— Bvidbncb 

— SUFFICIKNCT. 

In  an  action  for  malicious  prosecution,  de- 
fendant's connection  with  the  criminal  proceed- 
ing against  plaintiff  may  be  shown  by  circum- 
stantial evidence. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution.  Cent.  Dig.  ||  151-158;  Dec.  Dig. 
»64.*] 

8.  Tbial  (1 165*)- Takiko  Cask  fbom  Jubt— 
Motion  fob  Nonsuit. 

On  motion  for  nonsuit,  every  intendment 
and  every  reasonable  inference  is  made  in  favor 
of  plaintiff,  and  the  court  must  assume  those 
facts  as  tme  which  the  jury  can  fairly  find  from 
the  evidence. 

[Ed.  Note.— F6r  other  cases,  see  Trial.  Cent 
Dig.  Si  373,  374;  Dec.  Dig.  i  166.*] 

9.  Tbial  (§  139*)— Takino  Cask  fboh  Jubt— 
Questions  of  Law  ob  Fact. 

Where  men  of  reasonable  minds  might  draw 
different  conclusions  from  the  evidence,  the  case 
is  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  It  332,  333,  S3S-841,  S65;  Dec  Dig.  { 
laS.*] 

10.  Malicious  Pbosecution  (J  66*)  —  Pbi- 

BUMPTIONS. 

In    an    action    for    malicious    prosecution, 

glalntiff  is  entitled  to  the  usual  presumptions  of 
iw  and  fact  as  in  other  actions. 
[Bid.    Note. — For   other   cases,    see    Malicious 
Prosecutions,  Cent  Dig.  ||  112-116;   Dec  Dig. 
166.*] 

11.  Appeal  and  Ebbob   (i  548*)— Recobd— 
Bill  of  Exceftionb. 

Errors  assigned  as'  to  the  admission  and  re- 
jection of  evidence  will  not  be  considered,  when 
the  bill  of  exceptions  is  merely  a  transcript  of 
the  evidence,  and  errors  of  law  must  be  present- 
ed by  a  bill  of  exceptions  with  so  much  of  the 
evidence  only  as  is  necessary  to  show  the  point 
of  the  objection,  except  where  the  review  of  a 
motion  for  nonsuit  or  directed  verdict  is  in- 
v<dved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror.  Cent  Dig.  S|  2433-2440;  Dec  Dig.  | 
54a*] 

Department  2.  Appeal  from  Circuit  Court, 
Lane  County;   John  S.  Coke,  Judge. 


Action  by  W.  O.  Thienes  against  I.  M. 
Francis.  From  a  judgment  for  defendant, 
plaintifl  appeals.    Reversed  and  remanded. 

This  is  an  action  for  damages  for  malicious 
prosecution.  At  tlie  close  of  plaintiff's  evi- 
dence, the  court  rendered  a  judgment  of  non- 
suit   Plalntlflr  appeals. 

Plaintiff  alleges  tbat  the  defendant  ma- 
liciously and  without  probable  cause  procured 
an  indictment  by  the  grand  jury  of  Lane 
county.  Or.,  on  March  5,  1913,  charging  him 
with  the  crime  of  perjury;  that  he  was  there- 
after arrested,  and  on  March  19th  following 
was  duly  tried  on  said  charge  and  acquitted. 
He  alleges  damages  in  the  sum  of  $26,000, 
some  of  which  are  specified.  The  defendant 
by  his  answer  admits  that  plalntlft  was  in- 
dicted by  the  grand  jury,  taken  into  custody, 
tried,  and  acquitted  by  a  jury.  He  denies 
the  otlier  allegations  of  the  complaint. 

H.  R  Slattery,  of  Eugene^  for  appellant 
Fred  E.  Smith  and  R.  G.  Francis,  both  of 
Eugene  (Foster  ft  Hamilton  and  Woodcock  ft 
Smith,  all  of  Eugene,  on  the  brief),  for  re- 
spondent! 

BEAN,  J.  (after  stating  the  tacts  as  above). 
It  appears  from  the  record  that  about  July 
7,  1911,  the  plaintiff  conveyed  to  defendant 
a  quarter  section  of  land  in  Douglas  county, 
estimated  at  the  value  of  $7,5(X>,  upon  a  co;i- 
tfact)  for  the  qonveyance  from  defendant 
Francis  and  wife  to  plaintiff  Thienes  and 
wife  of  real  estate  and  personal  property  in 
Lane  county  estimated  at  $21,270.  This  con- 
veyance was  deposited  in  escrow  with  the 
First  National  Bank,  to  be  delivered  to  plain- 
tiff upon  the  payment  of  the  balance,  $13,770, 
and  compliance  with  the  other  terms  of  the 
contract  About  the  last  of  June,  1912,  plain- 
tiff and  defendant  had  negotiations  looking 
toward  a  change  in  the  arrangement  and  con- 
siderable controversy  arose  in  regard  to  the 
land,  particularly  the  personal  property.  As 
a  result  a  suit  was  instituted  with  Thienes, 
plaintiff,  and  Francis,  defendant  at  the  trial 
of  which  plaintiff  offered  in  evidence  a  cer- 
tain certificate  or  agreement  purporting  to 
have  been  signed  by  defendant  I.  M.  Francis, 
and  known  as  Exhibit  A.  It  was  dated  at 
Eugene,  Or.,  July  8,  1912,  and  pertained  to 
the  deed  held  In  escrow,  and  certain  condi- 
tions in  regard  to  the  disposition  of  the 
proceeds  of  the  sale  of  342Va  acres  of  land. 

Upon  the  trial  of  the  case  at  bar,  plaintiff 
testified  that  the  defendant,  I.  M.  Francis, 
signed  the  agreement  In  his  presence,  detail- 
ing the  time,  place,  and  circumstances  lead- 
ing, up  to  the  transaction.  He  also  introduced 
evidence  tending  to  prove  the  allegations  of 
the  complaint  and  to  show  that  defendant, 
Francis  appeared  before  the  grand  jury 
without  service  of  process,  and  testified  false- 
ly that  he  did  not  sign  the  agreement  men- 
tioned; that  the  defendant  had  said  that  the 
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plaintiff  wonid  not  have  a  dollar  left  when 
he  was  throngh  with  him;  and  that  the  de- 
fendant employed  an  attorney  to  assist  him 
in  the  prosecution  of  the  criminal  action 
against  plaintiff.  Other  evidence  was  lntro> 
duced  which,  it  was  claimed,  tended  to  show 
that  the  defendant  had  stated  that  he  had 
made  an  agreement  with  the  plaintiff  similar 
to  that  contained  In  the  writing,  Bzhlbit  A. 
There  Is  a  large  amount  of  testimony  as  to 
the  details  of  tlie  various  controversies  and 
litigation  between  the  plaintiff  and  the  de- 
fendant, which  we  deem  unnecessary  to  men- 
tion. 

[1-4]  It  is  (dear  that  the  groundwork  of  the 
action  is  the  assertion  by  plaintiff  that  the 
def^idant  testified  falsely  before  the  grand 
Jury  In  order  to  obtain  an  indictment  against 
the  plaintiff  for  the  crime  of  perjury.  From 
the  circumstances  of  the  case,  and  from  the 
plaintiff's  testimony,  which  is  uncontradicted 
by  the  defendant,  we  think  the  evidence 
should  have  been  submitted  to  the  jury.  If 
the  defendant  testified,  as  the  proof  tended  to 
indicate,  that  he  did  not  sign  the>  written 
agreement,  when  in  truth  he  did,  he  must 
have  known  that  there  was  no  foundation  or 
probable  cause  for  tihe  prosecution.  In  the 
institution  of  a  criminal  action  the  prosecutor 
must  believe  in  plaintiff's  guilt  in  good  faith. 
If  it  appears  that  be  has  knowledge  of  facts 
which  would  exonerate  the  accused,  he  cannot 
justify  his  proceeding  upon  the  criminal 
charge  in  an  action  for  malicious  prosecution. 
28  Cyc.  30.  The  defendant  knew,  or  is  pre- 
sumed to  have  known,  whether  or  not  he  sign- 
ed the  writing,  and  as  to  the  truth  or  falsity 
of  the  plaintiff's  testimony  given  In  the  former 
suit  in  regard  to  the  signature  of  the  defend- 
ant. The  evidence  of  the  plaintiff  tended  to 
prove  affirmatively  that  the  testimony  of  the 
defendant  before  the  grand  jury  was  false; 
therefore,  if  this  was  so,  there  was  no  prob- 
able cause  for  the  prosecution.  Malice  may 
be  inferred  by  the  Jury  from  an  utter  absence 
of  probable  cause.  A  proper  administration 
of  the  law  demands  that  those  guilty  of  a 
crime  be  punished  promptly.  One  having 
good  reasons  to  believe  the  law  has  been  vio- 
lated may,  in  good  faith,  cause  the  arrest  of 
the  supposed  violator,  and  be  protected  under 
the  law  from  an  action  for  damages.  Tet, 
if  a  man  institutes  a  prosecution  against  an- 
other for  a  crime  of  which  he  has  no  reason 
to  believe  the  person  guilty,  he  cannot  be  in- 
fluenced by  good  intentions  in  so  doing.  Ha- 
tred, revenge,  or  other  improper  motives, 
whidi  in  law  are  malice,  must  be  the  source 
of  the  prosecution.  The  want  of  probable 
cause,  while  it  may  not  be  conclusive,  Is  very 
stringent  evidence  of  malice.  Newell  on  Ma- 
licious Prosecution,  13,  583;  McCormlck  v. 
Conway,  12  La.  Ann.  63.  A  prosecution  pro- 
cured by  perjured  evidence  is  without  prob- 
able cause. 

[S]  The  finding  of  an  Indictment  by  a  grand 
Jury,  when  shown  as  prima  fade  evidence  of 


probable  cause,  may  be  overcome  by  proving 
that  the  Indictment  was  procured  by  perjured 
evidence.  26  Cyc.  40,  b;  Flrer  v.  Lowery,  59 
Mo.  App.  92;  Flackler  t.  Novak,  94  Iowa, 
634,  63  N.  W.  348;  Putnam  v.  Stalker,  60  Or. 
210;  91  Pac.  363. 

r>]  It  is  contended  by  defendant  that  the 
evidence  of  the  plaintiff  falls  to  show  that  the 
former  was  connected  with  the  prosecution 
of  the  latter  for  the  crime  of  perjury.  De- 
fendant's evidence  before  the  grand  jury, 
which  was  the  foundation  of  tiie  criminal 
charge  and  which  the  plaintiff  claims  was 
false,  the  fact  that  he  employed  counsel  to 
prosecute  the  criminal  action,  the  alleged 
threat  of  defendant  that  plaintiff  would  not 
have  a  dollar  when  he  got  through  with  him, 
and  the  extended  controversies  and  litigation 
between  the  parties  as  shown  by  the  record, 
together  with  all  the  other  evidence,  were 
circumstances  which,  we  think,  should  have 
been  submitted  to  the  jury  for  that  body  to 
determine  whether  or  not  the  defendant  was 
the  proximate  and  efficient  cause  of  putting 
the  law  in  motion  in  the  criminal  action.  20 
Cyc.  17,  b. 

[7]  The  defendant's  connection  with  the 
original  criminal  proceeding  in  a  case  of  this 
kind  may  be  shown  by  circumstantial  evl* 
dence.  26  Cyc.  01;  Grimes  v.  Greenblatt,  47 
Colo.  495,  107  Pac.  lUl,  1116,  10  Ann.  Cas. 
608. 

[I]  Upon  a  motion  for  a  nonsuit,  every  in- 
tendment and  every  reasonable  inference 
must  be  made  in  favor  of  plaintiff,  and  the 
court  must  assume  those  facts  as  true  whicb 
the  jury  can  fairly  find  from  the  evidence. 
Putnam  v.  Stalker,  50  Or.  210,  91  Paa  363; 
Wallace  v.  Suburban  Ry.  Co.,  26  Or.  174,  37 
Pac.  477,  25  L.  E.  A.  663. 

[9]  Where  men  of  reasonable  minds  might 
draw  different  conclusions  from  the  evidence, 
the  case  Is  for  the  jury.  38  Cyc.  1539;  Gal> 
vin  V.  Brown  &  McCabe,  63  Or.  598,  101  Pac. 
671. 

[1 0]  In  an  action  for  malicious  prosecntloo, 
the  plaintiff  is  entitled  to  the  usual  presump- 
tion of  law  and  fact,  as  in  other  actions.  26 
Cyc.  83. 

[II]  Other  errors  are  assigned  relating  to 
the  admission  and  rejection  of  evidence.  We 
cannot  consider  these,  for  the  reason  that  the 
bill  of  exceptions  consists  simply  of  a  trans- 
cript of  the  evidence.  If  a  party  desires  to 
have  errors  of  law  reviewed,  he  must  preeent 
them  by  a  properly  arranged  bill  of  excep- 
tions setting  out  so  much  of  the  testimony 
only  as  Is  necessary  to  disclose  the  point  of 
the  objection.  Cases  where  a  review  of  a 
motion  for  a  nonsuit  or  a  directed  verdict  Is 
Involved  are  exceptions  to  this  rule.  Eaton 
v.  O.  B.  &  N.  Co.,  22  Or.  497,  30  Pac  8U: 
Hahn  y.  Mackay,  63  Or.  100,  126  Pac  12, 
991;  Van  de  Wlele  v.  Garbade,  60  Or.  585. 
500,  120  Pac  752. 

For  the  reasons  stated,  the  Judgment  of  the 
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lower  conrt  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

McBRIDB,  a  J.,  and  BAKIK  and  McNA- 
BT,  JJ.,  concur. 


(70  Or.  457) 

NATIONAL  COUNCIL  OP  KNIGHTS  AND 

LADIES  OF  SECURITY  y.  McGINN, 

Circuit  Jndge. 

•   (Sapreme  Court  of  Oregon.    Fetk  8,  1914.) 

1,  jDDQioENT  (I  278*>— Motions  (S  66*)— Oe- 

OKBB— EnTBT  NUNO   FBO  TUNO. 

A  court  may  at  a  subsequent  tenn  enter 
nunc  pro  tunc  a  judgment  or  order  constitut- 
ing a  record  memorial  of  what  was  actually  done 
at  a  former  time,  but  cannot  order  entry  of  a 
judgment  or  order  nunc  which  was  not  in  fact 
entered  tunc. 
[Ed.   Note.— For   other  cases. 


es,  see  Judgment, 
Die.  i  273  ;*  Mo- 
Dig.  I  56.*] 


Cent  Dig.  M  525-«l;   Dec, 
tions.  Cent  Dig.  i  67;    Dec. 

2.  Ni!W  Trial  (|  110*)— Gbant  bt  Coubt— 

NXCKSBITY   OF  MOTION. 

An  order  by  the  conrt  sua  sponte  entered 
nunc  pro  tunc  setting  aside  a  judgment  and 
granting  a  new  trial  is  unautborized. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  231;   Dec.  Dig.  $  110.  •] 

8.  Appkai.  and  Ebbob  (§  281*)— Right  to  Ap- 

PKAXr— Motion  fob  New  Tbial. 

Under  L.  O.  L.  §  549,  providing  that  any 
party  to  a  judgment  or  decree  other  than  one 
by  confession  or  for  want  of  answer  may  ap- 
peal therefrom,  a  motion  for  new  trial  is  not 
a  condition  precedent  to  the  right  to  appeal, 
though  a  remedy  is  given  by  motion  for  new 
trial. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1650-1661,  3024,  3281; 
Dec.  Dig.  I  281.*] 

4.  Motions  (I  62*) — Conbtbuotion  of  Obdieb 

Distinct  Acts. 

An  order  granting  time  within  which  to  file 
a  motion  for  new  trial  and  to  file  a  bill  of  ex- 
ceptions, though  conjunctive,  does  not  require 
both  documents  to  be  filed. 

[Ed.  Note. — For  other  cases,  see  Motions, 
Cent  Dig.  tl  84-87;   Dec  Dig.  |  62.*] 

6w  Exceptions,  Biu,  of  (i  53*)— Coupklluto 

Skttisment— Mandamus. 

It  is  no  ground  for  demurrer  to  an  alterna- 
tive writ  of  mandamns  to  compel  a  judge  to  set- 
tle and  sign  a  bill  of  exceptions  that  the  bill 
offered  is  not  a  proper  one,  the  judge's  duty  be- 
ing to  settle  and  sign  such  a  bill  as  he  shall 
adjudge  to  be  proper. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Cent  Dig.  f|  80-85,  87,  88;  Dec.  Dig. 
I  53.*] 

6.  Appeai.  and  Ebbob  ({  548*)— Box  or  Bz- 
OBFTIONS— REqUIBITKS— Ircobpobatino  Ev- 
IDENCX. 

In  a  bill  of  exceptions,  each  particular 
aarignment  of  error  must  have  grouped  with  it 
so  much  of  the  testimony,  and  no  more,  as  is 
necessanr  to  explain  the  exception,  all  tne  evi- 
dence being  set  out  where  the  alleged  error  is 
the  ovemiUn^  of  a  motion  for  nonsuit,  or  it  is 
■ought  to  review  a  ruling  on  motion  for  direct- 
ed verdict 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  {{  2433-2440;  Dec.  Dig.  { 
64a*J 


7.  Exceptions,   Bill  of  (S  6*)— Scope  and 

Contents— Report  of  Evidence. 

Const  art  7,  8  3,  providing  that  till  oth- 
erwise provided  by  law,  upon  appeal  to  the 
Supreme  Court,  either  party  may  have  attached 
to  the  bill  of  exceptions  the  whole  testimony, 
does  not  make  the  report  of  the  testimony  a 
part  of  the  bill. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  |{  8,  12;   Dec  Dig.  f  6.*] 
a  Exceptions,  Bill  or  (i  49*)— Sbttleuent 

—Stipulations. 

A  judge  is  not  bound  to  settle  an  improper 
bill  of  exceptions,  though  the  {>arties  have  stipu- 
lated that  it  may  be  settled. 

[Ed.  Note.— For  other  cases,  see  £iXceptions, 
Bill  of.  Cent  Dig.  i  77% ;   Dec.  Dig.  |  4S.*] 

In  Banc.  Original  proceeding  in  mandamus 
by  the  National  Council  of  the  Knights  and 
Ladies  of  Security  against  Henry  B.  McGinn, 
Judge  of  Department  No.  3  of  the  Circuit 
Court  of  Multnomah  County,  Oregon.  De- 
murrer to  alternative  writ  overruled. 

Q.  L.  Matthews,  of  Portland  (Christopher- 
gon  &  Matthews,  of  Portland,  on  the  brief), 
for  plalntilC.  I.  N.  Smith,  of  Portland  (Llt- 
tlefleld  &  Smith,  of  Portland,  on  the  brief), 
for  defendant 

BURNETT,  J.  The  contention  before  us 
arises  on  a  demurrer  to  an  alternative  writ 
of  mandamus  issued  out  of  this  court  and 
directed  to  the  defendant  as  a  judge  of  the 
circuit  court  of  Multnomah  county,  command- 
ing him  to  settle  and  sign  a  bill  of  exceptions 
In  an  action  pending  in  that  court,  wherein 
plaintiff  here  was  defendant  and  one  Hoff- 
man was  plaintiff,  or  to  show  cause  why  he 
has  not  done  so.  The  writ  recites  the  judg- 
ment rendered  October  2,  1913,  and  an  order 
allowing  defendant  there,  the  plaintiff  here, 
"up  to  and  including  November  28,  1918, 
within  whldi  to  move  for  a  new  trial,  and 
wltMn  which  to  serve,  file,  and  settle  the  bill 
of  exceptions  In  said  action."  It  narrates  a 
stipulation  filed  in  the  circuit  court  Novem- 
ber 11, 1913,  signed  by  the  attorneys  for  l>oth 
parties,  to  the  purport  that:  "In  this  action 
it  Is  hereby  stipulated  and  agreed  by  and 
between  the  parties  hereto  and  their  attor- 
neys that  the  bill  of  exceptions  herein  may 
consist  of  a  transcript  of  the  whole  testimony 
and  all  of  the  proceedings  had  at  the  trial, 
including  the  exhibits  offered,  received,  and 
rejected,  the  instructions  of  the  court  to  th^ 
jury  and  requested  Instructions  of  the  re- 
spective parties.  It  is  farther  stipulated 
and  agreed  that  the  bill  mentioned  may  be 
settled  by  the  court  as  and  for  a  bill  of  ex- 
ceptions In  this  action,  and  that  plaintiff  re- 
serves all  rights  In  the  premises  and  reserves 
the  right  to  move  for  a  dismissal  of  the  bill 
herdn." 

It  la  stated  by  the  writ.  In  substance,  that 
on  November  25,  1913,  a  bill  of  exceptions, 
prepared  as  stipulated,  was  served  upon  plain- 
tiff's counsel,  and  on  the  same  day  it  was 
presented  to  the  Judge  for  settlement    Fur- 
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ther,  that  on  December  4,  1913,  the  settle- 
ment and  allowance  of  the  bill  of  exceptions 
came  on  for  bearing  before  the  court,  at 
which  hearing  the  parties  were  represented 
by  their  respective  counsel,  and  that  the 
Judge,  defendant  herein,  after  argument  of 
couns^  refused  to  sign,  settle,  or  allow  the 
bill  of  exceptions,  but  then  and  there  made 
an  order  In  these  terms:  "In  this  action, 
the  defendant  herein  having  served  a  bill 
of  exceptions  and  presented  the  same  to  this 
court  within  the  time  provided  by  law,  to  wit, 
on  the  25th  day  of  November,  A.  D.  1913,  and 
the  allowing  and  settling  of  said  bill  of  ex- 
ceptions having  come  on  regularly  for  hear- 
ing before  the  court  on  the  4th  day  of  De- 
cember, A.  D.  1913,  defendant  appearing  by 
Q.  li.  Matthews,  one  of  its  attorneys,  and  the 
plaintiff  appearing  by  I.  N.  Smith,  one  of  his 
attorneys,  and  the  court  having  heard  argu- 
ment of  counsel  and  being  fully  advised  in 
the  premises,  refused  to  sign,  settle,  or  al- 
low said  bill  of  exceptions,  and  upon  Its  own 
motion  granted  the  defendant  a  new  trial 
herein.  It  is  therefore  hereby  ordered  and 
adjudged,  that  the  defendant  be  and  it  la 
hereby  granted  a  new  trial  in  this  action,  and 
the  Judgment  heretofore  rendered  and  en- 
tered in  favor  of  the  plaintiff  and  against  the 
defendant  is  hereby  vacated  and  set  aside. 
It  is  further  ordered  and  adjudged  that 
this  order  be  and  the  same  is  hereby  entered 
nunc  pro  tunc  as  for  November  25,  1913,  the 
date  upon  whicji  the  bill  of  exceptions  herein 
was  presented  to  this  court"  Finally  it  Is 
stated  that  the  Judge  examined  the  bill  of 
exceptions,  made  no  objections  to  the  cor- 
rectness thereof;  that  no  objection  was  made 
or  filed  by  plaintifTs  counsel;  but  that  the 
Judge  declined  to  settle  the  same  without 
specifying  any  reason  therefor,  and  granted 
a  new  trial,  as  stated  above,  although  uo 
motion  had  been  made  by  either  party  for  a 
new  trial,  all  of  which  was  entirely  upon  the 
Judge's  own  motion,  and  was  done  more  than 
60  days  after  the  rendition  of  the  original 
Judgment  in  the  action.  For  cause  why  he 
has  not  settled  the  bill  of  exertions,  the 
defendant  demurs  to  the  alternative  writ 
'  In  substance,  the  first  ground  of  demurrer, 
stated  In  several  forms,  is  that  the  Judgment 
from  which  the  plaintiff  here  seeks  to  appeal 
has  been  set  aside  and  a  new  trial  granted; 
and  second,  that  no  motion  for  a  new  trial 
yraa  leirex  made  by  plaintiff,  .and  that,  in  the 
absence  of  such  a  motion,  no  -  excei^ions  can 
be  settled  or  allowed  for  any  of  the  reasons 
specified  in  the  Code  as  grounds  for  granting 
,a  new  trial ;  farther^  that  the  proffered 
bIU,-aUeKed:  to  consist  only  of  the  transcript 
of  the  stenographer's  notes  of  the  testimony 
and;  proceedings  iUt  .the  trial,  do  not  constitute 
a  bill  of  exc^tlona  .which,  it  Is  Incumbent 
upon  the  defendant  rko  settle  or*  sign ;  .  and 
finally,  "that  tlie  order  igrantlng- time  for  the 
defendant^  plaintiff  herein,  wltbln  which  to 
file  Its-'BietiM^  for  a-new  blal  and  to-  pre- 


pare its  bill  of  exceptions  was  not  an  alter- 
native, but  a  conjunctive  order,  and  that.  If 
the  said  defendant  did  not  intend  to  move 
for  a  new  trial,  or  did  not  consider  that  the 
presentation  of  the  said  bill  of  exceptions  was 
a  motion  for  a  new  trial,  then  the  order  has 
not  been  compiled  with." 

[1,2]  Upon  a  proper  showing,  the  court 
may,  at  a  subsequent  term,  enter  nunc  pro 
tunc  a  Judgment  or  order  constituting  a  rec- 
ord memorial  of  what  was  actually  done  by 
the  ooart  at  a  former  time.  Says  Mr.  JTob- 
tlce  Bean  in  Grover  v.  Hawthorne,  62  Or. 
66, 116  Pac.  100, 121  Pac.  804:  "When  a  Judg- 
ment has  been  actually  rendered  or  an  or- 
der made  by  the  court  which  is  entitled  to 
be  entered  of  record,  but,  owing  to  the  mis- 
prision of  the  clerk,  has  not  been  so  entered, 
the  court  may  order  the  entry  to  be  made 
nunc  pro  tuna  But  it  Is  not  the  function 
of  the  court  to  create  an  order  now,  which 
ought  to  have  been  passed  at  a  former  time. 
In  ordering  an  entry  nunc  pro  tunc,  not  one 
Jot  or  tittle  should  be  added  to  or  taken  from 
the  original  Judgment"  See  Frederick  v. 
Bard,  134  Pac.  318. 

So  far  as  it  appears  from  the  recitals  in 
the  writ,  which,  for  the  purposes  of  the  de- 
murrer, are  taken  to  be  true,  the  first  time 
any  attempt  was  made  by  the  court  to  set 
aside  the  original  Judgment  was  on  the  date 
of  the  entry  of  the  nunc  pro  tunc  order,  to 
wit  December,  4,  1913.  In  other  words,  the 
court  attempted  to  do  on  this  last  date  what 
might  have  been  done,  bat  was  not  done,  at 
a  former  time,  and  not  only  so,  but  entered 
the  order  sua  sponte.  This  last  is  contrary 
to  the  doctrine  laid  down  In  Scott  v.  Ford, 
62  Or.  288,  97  Pac.  99,  to  the  effect  that  a 
new  trial  cannot  be  granted  by  the  court,  un- 
less a  party  to  the  action  files  a  motion  to 
that  end.  Under  the  authority  of  Orover  ▼. 
Hawthorne,  supra,  the  court  cannot  right- 
fully enter  a  Judgment  nunc,  unless  in  real 
truth  the  Judgment  was  rendered  tunc.  The 
demurrer  to  the  writ  so  far  as  the  same  de- 
pends upon  the  so-called  order  nunc  pro  tunc, 
is. not  well  taken. 

[8]  It  was  contended  at  the  argument  that 
It  was  compulsory  upon  the  defendant  In 
the  action  at  law  to  move  for  a  new  trial  aa 
a  prerequisite  to  Its  right  to  appeaL  The 
cause  had  proceeded  to  Judgment  and  It  is 
said  id  section  649,  L.  O.  L.,  "that  any  party 
to  a  Judgment  or  decree  other  than  a  Judg- 
ment or  decree  given  by  confession,  or  for 
want  of  answer,  may  appeal  therefrom." 
This  has  been  the  rule  of  practice  In  this 
state  for  many  years,  chystalUzed  in  the 
words  of  the  section  Just  qttoted.  It  is  plain 
that  when  the  cause  has  ripened  into  Judg- 
ment, a  situation  results  in  which  the  remedy 
by  appeal'  is  available,  without  reference 
to  the  elective  remedy  of  a.  motion  for  a 
new  trial  in  the  coiivt  <tf  original  jurisdiction. 
Bearing  in  mind  that  two  statutes  relating 
-to  the- same- subject  must -be  construed -it 
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possible  to  barmoniee,  and  that  repeals  by- 
ImpUcation  are  not  favored,  we  cannot  say 
tbat,  because  a  remedy  against  aii  erroneoifs 
Judgment  Is  given  by  motion' for  a  new- trial, 
it  is  exclu6lvis  of  the  other  feUedy  by  appeal.' 

[4]  It  is  proper  b«re  to  ^bswve  ttiat  tbe 
order  granting  time  In  wblch  to^flle  a  motion 
for  a  new  trial  lind  in  which  to  file  a  bill  of 
exceptions  does  not  necessarily'  require  that 
both  such  documents  shall  be  filed.  Indeed, 
it  would  seem  nn  abnse  of  discretion  f<>r '  the 
court  to  compel  the  losing  party  to  file  a  mo- 
tion for  a  new  trial  as  a  condition  precedent 
to  his  right'  tb  file  a  IJill  of  exceptions. 

[S]  It  is  stated  also  as  a  ground  of  de- 
murrer that  tbe  proposed  bill  does  not  "con- 
stitute a  proper'blll  of  exceptions,  because,  as 
stated,  it  is  a  mere  rehearsal  of  ail  the  pro- 
ceedings at  the  trial,  coupled  with  a  narra- 
tion by  tbe  stenographer  of  tbe  testimony 
in  the  case.  The  object  of  this  writ  is  not 
to  compel  the  defendant  to  sign  the  particu- 
lar biU  of  exceptions,  but  to  settle  and  sign 
what  be  shall  adjudge  to  be  a  proper  bill  of 
exceptions  in  the  case. 

[i]  The  frame  of  the  bill  of  exceptions  is 
settled  by  such  cases  as  Van  de  'Wiele  v.  Gar- 
bade,  60  Or.  685,  120  Pac.  762;  Habn  v.  Mac- 
kay,  63  Or.  100,  126  Pac.  12,  991;  Redsecket 
V.  Wade,  134  Pac.  5;  Thlenes  v.  Francis,  138 
Pac^  490,  decided  February  3,  1914,  to  the  ef- 
fect that  each  particular  assignment  of 
error  must  have  grouped  with  it  so  much  of 
tbe  testimony,  and  no  more,  as  Is  necessary 
to  explain  the  point  of  tbe  exoeptioa  An 
apparent  deviation  from  this  is  found  in  the 
necessity  of  having  in  the  bill  of  exceptions 
all  tbe  testimony  of  tbe  plaintiff  in  cases 
where  tbe  error  complained  of  is  tbe  over- 
ruling of  the  defendant's  motion  for  a  non- 
suit, and  in  tbe  requirement  that  all  the  tes- 
timony mnst  be  reported  where  it  is  sought 
to  review  the  action  of  the  court  on  a  motion 
for  a  directed  verdict  In  reality  tbe  re- 
port of  all  plalntifTs  testimony,  when  the 
question  is  about  nonsuit,  and  of  all  the  tes- 
timony for  both  parties,  when  the  contention 
relates  to  a  directed  verdict,  is  not  an  ex- 
ception to,  bat  is  within,,  the  reason  of  the 
rule  requiring  to  be  set  forth  only  so  much 
and  no  more  of  the  evidence  as  may  be  nec- 
essary to  explain  the  point  of  tbe  exception. 
The  reason  Is  that  a  motion  for  nonsuit  is 
practically  a  demurrer  to  tbe  evidence  of 
plaintiff,  and,  if  exception  is  made  to  the 
ruling  on  tbe  motion,  it  is  necessary  to  ex- 
plain the  point  of  that  particular  objection 
that  all  of  the  testimony  for  the  plaintiff  be 
put  Into  the  bill  under  that  bead.  On  tbe 
same  principle,  it  Is  necessary  to  incorporate 
in  a  bin  of  exceptions  all  the  evidence  under 
the  head  of  tbe  objection  to  the  ruling  on  a 
motion  for  a  directed  verdict,  for  such  a 
motion  proceeds  upon  the  theory  that,  as  a 
matter  to  be  determined  by  the  court,  but 
one  verdict  can  be  lawfully  rendered  on  the 


whole  testimony  adduced.  The  fnll  testi- 
mony is  therefore  necessary  tb.  explain  tbQ 
objection  on  that  point  In  these  two  latter, 
Instances  only,  the  testimony  should  be  re^ 
ported  as  indicated.  The  record  should  be 
stripped  of  tbe  discnssion  of  counsel,  the 
other  objections,  and  the  remarks  of  the^ 
court  In  other  words,  the  whole,  testimony 
will  be  considered,  when  reported  in  the  bill 
of  exceptions,  only  for  purposes  of  nonsuit 
and  directed  verdict.  If  specific  «f)Jectlona 
to  rulings  of  the  court  on  particular  quesi^ 
tions  prop«>unded  to  a  witness,  Instructions 
to  the  Jury,  and  the  like  ate  to  be  consider-' 
ed,  each  objection  mnst  be  accompanied  only 
by  SO'  much  of  the  testimony  as  is  necessary 
to  explain  the  point  of  exception. 

[7]  'What  is  here  said  is  not  Intended  as' 
a  construction  of  tbe  problematical  terms  of 
section  3,  art.  7,  of  tbe  state  Constltntloui 
That  section  does  not  purport  to  make  the 
report  of  all  the  testimony  i^  part  of  the 
blU,  but  only  says  the  report  may  be  attached 
to  the  bill.  'What  is  obnoxious  to  the  statute, 
and  obstructive  in  tbe  hearing  of  ciEiuses  on 
appeal  is  to  dump  into  a  bill  of  exceptions  all 
tbe  chatter  of  garrulous  attorneys  on  cap- 
tious objections  repeated  ad  libitum  with  all 
the  remarks  of  the' trial  Judge  necessarily 
made  in  ruling  on  such  objections,  and  then 
expect  any  court  to  take  such  exceedingly 
raw  material  and  from  it,  first,  to  ascertain 
what  is  the  real  question  involved,  and  next, 
to  properly  determine  tbe  issue.  It  is  a 
slovenly  practice  not  contemplated  by  the 
statute,  and  largely  accounts  for  the  prevaU- 
ing  congestion  in  tbe  business  of  the  courts. 
We  cannot  say  in  advance  that,  when  he  un- 
dertakes to  settle  tbe  bill  of  exceptions,  the 
learned  Judge  will  violate  any  of  these  prin- 
ciples. All  that  can  be  said  is  that  he  is  re- 
quired to  settle  a  proper  bill  of  exceptions. 

[S]  In  80  doing  he  is  not  bound  by  the 
stipulation  of  the  parties,  if  they  offer  an  im- 
proper bill,  althougb  they  may  have  agreed 
to  the  document  The  statute  is  to  be  re- 
spected notwithstanding  their  agreement 
The  circuit  court  is  to  exercise  its  Judgment 
In  applying  the  mandates  of  the  statute  to 
tbe  proposed  bill  of  exceptions,  amending 
and  framing  it  accordingly;  and  that  is  all 
that  can  be  properly  required  on  the  record 
here. 

Tbe  demurrer  to  tbe  alternative  writ  Is 
overruled. 

(48  Mont.  456) 
STATE  V.  HAIDER. 

(Supreme  Court  of  Montana.     Jan.  26,  1914.) 

COMUBRCE  (§  8*)— "Iktkbstats  CoiniEBOK"— 
REonLATioN— Tbansportatiow  of  Women. 
Since  the  transportatiDn  of  women  from 
one  state  to  another  for  immoral  purposes  con- 
stitutes interstate  commerce  within  the  federal 
Constitutioa,  vesting  in  Congress  exclusive  ju- 
risdiction to  regulate  interstate  commerce,  and 
Congress  having  acted  by  the  passage  of  the 
Mann  Act  of  June  25,  1910,  c.  395,  36  Stat 
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82S  (D.  a  Comp.  St  Sapp.  1911,  p.  1348),  | 
the  itate  had  no  power  to  pus  LawB  1911,  c. 
1,  {  1,  assaming  to  prohibit  the  transportanon 
of  women  into  the  state  from  another  state 
for  immorai  pnrposes,  and  to  panish  as  a  fel- 
ony those  who  shonid  aid  any  snch  girl  or  wo- 
man in  obtaining  such  transportation. 

[EA.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  |  6;   Dec.  Dig.  {  &.* 

For  other  definitions,  see  Words  and  Phras- 
es, yoL  4,  pp.  8724-3731.] 

Appeal  from  District  Coart,  Park  Ooonty; 
Albert  P.  Stark,  Suige. 

Peter  Harper  was  Informed  against  for  aid- 
ing a  woman  In  obtaining  transportation 
from  Iflnnesota  to  Montana  for  an  Immoral 
purpose,  and,  a  demurrer  havlDg  been  sus- 
tained to  the  isformatlon  and  defendant  dis- 
charged, the  State  appeals.    Affirmed. 

D.  M.  Kelly,  Atty.  Qen.,  and  J.  H.  Alvord, 
Asst  Atty.  Gen.,  for  the  State. 

BANNER,  J.  By  an  information  filed  in 
the  district  court  of  Park  county,  the  re- 
spondent, one  Peter  Harper,  was  accused  of 
aiding  a  woman  in  obtaining  transportation 
from  Woodlake,  Minn.,  to  Livingston,  Mont, 
for  the  purpose  of  concubinage,  contrary  to 
the  provisions  of  section  1,  c.  1,  Laws  of  the 
Twelfth  Legislative  Assembly  (Laws  1911,  p. 
3).  To  this  Information  the  respondent  de- 
murred, principally  upon  the  ground  that  the 
court  was  without  jurisdiction.  The  demur- 
rer was  allowed  and,  because  the  objection 
could  not  be  avoided  by  another  or  amended 
lnformatl(m,  the  resxMndent  was  discharged. 
From  the  judgment  thus  entered,  the  state 
has  appealed. 

In  ruling  upon  the  demurrer  the  learned 
judge  of  the  district  court  filed  a  memoran- 
dum which,  omitting  the  formal  parts,  is  as 
follows: 

"The  law  under  which  this  Information  is 
drawn  was  passed  by  the  Twelfth  Legislative 
Assembly,  and  was  approved  by  the  Governor 
on  January  28,  1911,  and,  it  will  be  observed, 
in  section  1  assumes  to  prohibit  the  trans- 
portation of  women  and  girls  into  this  state 
from  another  state  for  Immoral  purposes,  and 
to  punish  as  a  felony  those  who  shall  aid 
any  such  girl  or  woman  In  obtaining  such 
transportation.  Prior  to  the  passage  of  this 
law  the  Congress  of  the  United  States  had,  on 
June  25,  1910,  passed  what  Is  known  as  the 
Mann  Act  (Fed.  Stat  Ann.,  1912  Supplement 
419),  In  the  second  section  of  which  It  Is  pro- 
vided that  any  person  who  shall  aid  or  assist 
in  procuring  any  ticket  or  any  form  of  trans- 
portation to  be  used  by  any  ^rl  or  woman  in 
Interstate  commerce  In  going  to  any  place  for 
the  purpose  of  prostitution  or  debauchery 
or  for  any  Immoral  purpose  shall  be  deemed 
guilty  of  a  felony. 

"The  contention  of  counsel  for  the  defend- 
ant is  that  the  transportation  of  persons  from 
one  state  to  another,  whatever  the  purpose, 
is  interstate  commerce;    that  the  provisions 


of  secti<«  8,  clauses  8  and  18,  of  the  federal 
Constitution,  which  confer  upon  Congress  the 
power  to  'regulate  commerce  among  the  sev- 
eral states,'  and  'to  make  all  laws  wbidi  shall 
be  necessary  and  proper"  for  that  piarpose^ 
are  exclusive,  at  least  when  Congress  has  as- 
sumed to  exercise  Its  delegated  powers ;  that. 
Congress  having  manifested  Its  purpose  in 
the  Mann  Act  to  take  possession  of  the  sub- 
ject of  the  transportation  of  girls  and  women 
from  one  state  to  another  for  immoral  pur- 
poses, and  to  punish  those  who  might  engage 
In  snch  trolllc  or  seek  to  aid  in  the  same,  the 
entire  matter  must  be  left  under  federal  con- 
trol, and  that  the  act  imder  which  the  in- 
formation against  the  defendant  was  drawn 
is  the  result  of  an  unwarranted  assumption 
of  power  by  the  Legislature;  that  the  Leg- 
islature having  no  legal  right  to  legislate 
upon  the  matter,  its  attempted  act  could  not 
confer  upon  the  state  courts  any  jurisdiction 
to  punish  an  oflTender  against  the  act  The 
state  law  and  the  federal  act  embody  sub- 
stantially the  same  provisions,  and  It  is 
clear  that  it  was  the  Intention  of  Congress  to 
assume  control  of  the  subject  so  far  as  its 
power  extends. 

"The  transportation  of  freight  or  passen- 
gers from  one  state  to  another,  or  throng 
more  than  one  state.  Is  interstate  commerce; 
and  the  regulation  thereof  by  the  states  is 
forbidden  by  the  federal  Constitution.  Such 
commerce,  whether  carried  on  by  IndividuaU 
or  corporations,  is  under  tlie  exclnslve  juris- 
diction of  Congress.  State  of  Indiana  t. 
Pullman  Palace  Car  Co.  [C.  C]  16  Fed.  193. 

"In  Mondou  v.  N.  H.  &  H.  R.  R.  Co.  [223 
U.  8.  1]  32  S.  Ct  169  [56  L.  Ed.  327,  38  L. 
R.  A.  (N.  S.)  44],  the  Supreme  Court  of  the 
United  States,  referring  to  commerce  clauses 
of  the  Constitution,  says:  'They  have  been 
considered  by  this  court  so  often  and  under 
such  varied  connections  that  some  propoal- 
tions  bearing  upon  the  extent  and  nature 
of  this  power  have  come  to  be  so  firmly  set- 
tled as  no  longer  to  be  open  to  dispute,  among 
them  being  (1)  that  the  term  "commerce" 
comprehends  more  than  the  mere  exchange 
of  gooda  It  embraces  commercial  Intercourse 
in  all  its  branches,  including  transportation 
of  passengers  and  property  by  common  car- 
riers, whether  carried  by  water  or  by  land.* 
It  is  therefore  not  open  to  argument  bat 
that  the  transportation  of  passengers  from 
one  state  to  another  is  embraced  within  the 
meaning  of  the  words  Interstate  commerce,* 
and  that  Congress  has  the  authority  to  regu- 
late such  transportation. 

"In  the  case  of  Hoke  et  al.  ▼.  United  States 
[227  U.  8.  308]  33  S.  Ct  281  [57  Ll  Ed.  523. 
43  L.  R.  A.  (N.  S.)  906,  Ann.  Cas.  1913E,  903]. 
It  is  held:  'Congress,  in  the  exercise  of  its 
power  to  regulate  commerce,  could  lawfully 
enact  the  provisions  of  the  White  Slave  Act 
of  June  25,  1910  (36  Stat  at  Large,  S»,  e. 
395,  U.  S.  Comp.  St  Snpp.  1911,  p.  1343),  mak- 
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Ing  criminal  the  transportation  of  women  or 
glrla  In  Interstate  commerce  (or  tbe  parpose 
of  prostitution  or  debauchery,  or  other  Im- 
moral purposes,  or  the  obtaining,  aiding,  or 
Inducing  of  sndi  transportatlou.' 

"rhat  the  state  law  under  consideration  at- 
tempts to  control  a  certain  pha^e  of  Inter- 
state commerce  la  disclosed  In  tbe  first  three 
lines  of  the  act  In  question,  which  declare: 
•The  Importation  of  women  and  girls  into  this 
state,  or  the  exportation  or  women  and  girls 
from  this  state  for  immoral  purposes,  Is  here- 
by prohibited.'  We  then  have  a  state  law  and 
a  federal  law,  each  dealing  with  the  same 
subject,  and  are  to  Inquire  what  effect  one 
has  upon  the  other.  Are  they  of  equal  poten- 
cy and  effect;  are  they  concurrent,  or  must 
one  give  way  to  tbe  other? 

"Chief  Justice  Marshall,  in  McCulloch  ▼. 
tfaryland,  4  Wheat  316,  4  L.  Ed.  579,  says: 
'If  any  one  proposition  could  command  the 
nniversal  assent  of  mankind,  we  might  ex- 
pect It  would  be  this:  that  the  government 
of  the  Union,  thoui^  limited  in  its  powers.  Is 
supreme  within  its  sphere  of  action.  This 
would  seem  to  resnlt  necessarily  from  its  na- 
ture. It  la  tbe  government  of  all ;  Its  powers 
are  delegated  by  all;  it  represents  all,  and 
acts  for  all.  Though  any  one  state  may  foe 
willing  to  control  Its  operations,  no  state  is 
willing  to  allow  others  to  control  them.  The 
nation,  on  those  subjects  qn  which  it  can  act 
must  necessarily  bind  its  component  parts. 
But  this  question  is  not  left  to  mere  reason ; 
the  people  have,  in  express  terms,  decided  It 
by  saying:  "This  Gonstitutlou  and  the  laws 
of  the  United  States  which  shall  be  made  in 
pursuance  thereof,"  "shall  be  the  supreme 
law  of  the  land,"  and  by  requiring  that  the 
members  of  the  state  legislatures,  and  the  of- 
ficers of  the  executive  and  Judicial  depart- 
ments of  the  states,  shall  take  the  oath  of 
fidelity  to  it.  The  government  of  the  United 
States,  then,  though  limited  in  its  powers,  is 
supreme;  and  its  laws,  when  made  in  pursu- 
ance of  the  Constitution,  form  the  supreme 
law  of  the  land,  "anything  In  the  Constitu- 
tion or  laws  of  any  state  to  the  contrary  not- 
withstanding."'  Further  on  in  the  same 
opinion,  the  court  uses  this  language:  'This 
great  principle  is  that  the  Constitution  and 
the  laws  made  in  pursuance  thereof  are  su- 
preme; that  they  control  the  Constitution 
and  laws  of  the  respective  states,  and  can- 
not be  controlled  by  them.' 

"In  Smith  V.  Alabama,  124  U.  S.  465  [8 
Sup.  Ct  664]  31  L.  Ed.  508,  the  Supreme 
Court  of  the  United  States  says:  The  grant 
of  power  to  Congress  in  the  Constitution  to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states,  it  is  conceded,  is 
paramount  over  all  legislative  powers  which. 
In  consequence  of  not  having  been  granted  to 
Congress,  are  reserved  to  the  states.  It  fol- 
lows that  )iny  legrislation  of  a  state,  although 
In  pursuance  of  an  acknowledged  power  re- 
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served  to  It  which  conflicts  with  the  actual 
exercise  of  the  power  of  Congress  over  the 
subject  of  commerce,  must  give  way  before 
the  supremacy  of  the  national  authority.' 

"In  Covington  A  Cincinnati  Bridge  Co.  v. 
Kentucky  [164  U.  S.  204,  14  Sup.  Ct  10873 
38  L.  Ed.  982,  the  Supreme  Court  of  the  Unit- 
ed States  says:  The  adjudications  of  this 
court  with  respect  to  the  power  of  the  states 
over  the  general  subject  of  commerce  are 
divisible  into  three  classes:  First  those  in 
which  the  power  of  the  state  is  exclusive; 
second,  those  In  which  the  states  may  act  in 
the  absense  of  legislation  by  Congress ;  third, 
those  in  which  the  action  of  Congress  Is  ex- 
clusive, and  the  states  cannot  interfere  at 
alL' 

"It  will  be  admitted  without  argument  that 
the  statute  in  question  does  not  fall  within 
the  third  class  of  cases  above  mentioned, 
and  that  the  state  nnder  its  reserved  police 
power  has  the  right  at  least  in  the  absence 
of  congressional  le^lation,  to  control  the 
matter  of  bringing  persons  Into  the  state, 
there  to  engage  In  Immoral  practices.  In  the 
case  of  Hoke  et  al.  v.  United  States,  supra, 
the  Supreme  Court  of  the  United  States  says: 
Tliere  is  unquestionably  a  control  In  the 
states  over  the  morals  of  their  citizens,  and, 
It  may  be  admitted,  it  extends  to  making 
prostitution  a  crime.  It  is  a  control,  how- 
ever, which  can  be  exercised  only  within  the 
Jurisdiction  of  the  states,  but  there  is  a  do- 
main which  the  states  cannot  reach,  and 
over  which  Congress  alone  has  power;  and, 
if  such  power  be  exerted  to  control  what  the 
states  cannot  it  is  an  argument  for,  not 
against  Its  legality.'  It  must  likewise  now. 
be  conceded  that  the  statute  does  not  fall 
within  the  first  class  of  cases  above  mention- 
ed, for  the  reason  that  In  Hoke  v.  United 
States,  supra,  the  Supreme  Court  has  held 
that  the  Mann  Act  is  a  valid  exercise  of  the 
power  of  Congress  under  the  commerce  clause 
of  the  federal  Constitution. 

"Having,  by  the  process  of  elimination,  re- 
moved the  act  in  question  from  the  first  and 
third  classifications  made  by  the  Supreme 
Court  In  the  Covington  &  Cincinnati  Bridge 
Co.  Case,  It  follows,  of  necessity,  that  it  must 
come  under  the  second  class — that  is,  that 
the  power  attempted  to  be  exercised  is  one 
of  those  Instances  in  which  the  state  may  act 
in  the  absence  of  l^lslatlon  by  Congress — 
and  it  remains  only  to  determine  what  effect 
the  congressional  act  has  upon  the  state  act 
This  subject  has  been  passed  upon  in  'a  num- 
ber of  recent  cases,  all  holding  that  In  those 
instances  In  which  the  state  has  power  to  act 
In  the  absence  of  legislation  by  Congress, 
when  Congress  does,  by  its  act  manifest  a 
purpose  to  take  possession  of  a  subject  with- 
in its  power  under  the  commerce  clauses  of 
the  Constitution,  all  state  policies,  regula- 
tions, and  laws  upon  the  subject  are  super- 
sedied  by  the  congressional  act  Adams  Ex- 
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press  Co.  ▼.  Groninger  [226  U.  S.  491]  33  Sup. 
Ct  148  [57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257] ; 
Chicago,  B.  &  Q.  Ry.  Co.  v.  Miller  [226  U.  S. 
513]  33  Sup.  Ct  156  [57  L.  Ed.  323];  Northern 
Pac.  Ry.  T.  State  of  Washington  [222  U.  S. 
370]  32  Sup.  Ct  160  [56  U  Ed.  237].  The 
same  holding  has  been  made  by  the  Supreme 
Court  of  Montana  in  the  recent  case  of 
Melzner  t.  Northern  Paa  By.  Co.,  46  Mont 
277,  127  Pac.  1003. 

"Counsel  for  the  state,  however.  Insists 
that  both  of  these  acts  remain  in  effect  and 
the  jurisdiction  over  the  offense  named  is 
concurrent  In  the  federal  and  state  courts; 
that  the  United  States  and  the  state  being 
different  sovereignties,  the  same  act  may 
be  an  offense  against  both.  This  might  be 
true  in  some  instances,  but  here  we  are  con- 
fronted with  the  fact  that  so  far  as  the 
regulation  of  Interstate  commerce  is  concern- 
ed, the  states  have  expressly  surrendered 
the  entire  subject  to  the  general  government 
and  that  when  the  general  government  sees 
tit  to  exercise  the  powers  delegated  and  sur- 
rendered to  It  by  the  states,  the  state  Is  pre- 
dudied  from  saying  that  the  subject,  or  any 
matter  connected  therewith.  Is  under  the  con- 
current control  of  the  two  sovereignties. 
The  case  of  State  v.  Northern  Pacific  Ry.  Co., 
36  Mont  682  [93  Pac.  046,  15  L.  R.  A.  (N.  S.) 
134,  13  Ann.  Gas.  144],  appears  to  be  an  an- 
swer to  these  contentions  of  counsel.  In  that 
case  the  state  sought  to  punish  as  a  crime  the 
violation  of  what  is  known  as  the  Sixteen 
Hour  Law,  and,  while  a  conviction  was  sus- 
tained on  the  ground  that  the  federal  law 
covering  the  same  matter  had  not  become 
effective  at  the  time  of  this  prosecution,  the 
court  in  effect  holds  that  as  soon  as  the 
federal  law  should  become  effective,  prosecu- 
tions under  the  state  law  could  no  longer  be 
maintained,  thus  applying  to  criminal  prose- 
cutions the  same  rules  which  have  been 
announced  In  the  civil  cases  above  cited." 

This  disposition  of  the  matter  as  presented 
to  the  district  court  Is  complete.  The  Attor^ 
ney  General,  however,  contends  before  us 
.that  the  position  of  the  district  court  is 
untenable,  because  the  state  statute  in  ques- 
tion Is  not  an  attempt  to  directly  regulate 
Interstate  commerce,  since  It  does  not  impose 
any  restriction,  tax,  burden,  condition,  or 
prohibition  upon  the  carriers,  or  upon  the 
freedom  of  individuals  moving  from  state  to 
state;  and  therefore,  being  a  reasonable  ex- 
ercise of  the  reserved  police  power,  it  Is  not 
open  to  attack  as  an  Interference  with  inter- 
state commerce.  In  other  words,  the  stat- 
ute addresses  Itself  only  to  citizens  of  this 
state  upon  a  matter  within  the  range  of  its 
police  powers.  The  argument  has  some 
plausibility  and  might  command  respect 
were  It  not  for  the  direct  answer  to  be  found 
In  Hoke  et  al.  v.  United  States,  dted  above. 
The  Mann  Act  also  addresses  Itself  to  the 
citizens  of  this  state  in  common  vrlth  the 
citizens  of  all  the  other  states,  and  it  la  level- 


ed not  merely  at  the  person  wfao  tnunporta, 
but  also  at  the  person  "who  shall  cause  to 
be  transported  or  aid  or  assist  in  obtaining" 
Interstate  transportation  for  "any  woman  or 
girl  for  the  purpose  of  prostitution  or  de- 
bauchery, or  for  any  other  immoral  purpose." 
The  state  statute  provides  that  "whoever 
shall  *  *  *  .  aid  any  such  woman  or  glil 
in  obtaining  transportation  to  *  *  *  this 
state  for  the  purpose  of  prostitution  or  con- 
cubinage, or  for  any  other  Immoral  purpose, 
sliall  be  deemed  guilty  of  a  felony,"  eta 
The  only  difference  in  these  provisions  Is  that 
where  the  Mann  Act  uses  the  word  "de- 
bauchery" the  state  statute  says  "concubin- 
age"; but  this  difference  is  not  essentlaL 
Athanasaw  et  al.  v.  United  States,  227  U.  S. 
326,  33  Sup.  Ct  285,  57  U  Ed.  528,  Ann.  Cas. 
1013E,  911.  Now,  if,  as  is  the  case,  the  very 
provision  of  the  Mann  Act  above  referred  to 
has  been  authoritatively  construed  to  be 
a  direct  regulation  of  Interstate  commerce, 
how  can  it  be  said  that  the  like  provision  of 
the  state  statute  is  not  of  the  same  charac- 
ter? 

The  assertion  that  the  state  statute  im- 
poses no  restriction,  condition,  or  prohibition 
upon  the  freedom  of  individuals  In  moving 
from  state  to  state  would  seem  to  carry  its 
own  answer.  When  the  statute  says  that 
Importation  Into,  or  exportation  from,  tbls 
state  of  women  and  girls  for  Immoral  purpos- 
es is  unlawful,  it  characterizes  not  merely 
the  act  of  the  person  who  furthers  the  Im- 
portation or  exportation,  but  also  the  act  of 
the  person  Imported  or  exported;  and  tbe 
unlawful  character  of  the  act  of  the  person 
Imported  or  exported  la  not  affected  by  the 
circumstance  that  the  penalties  of  the  law 
are  not  visited  upon  her.  A  person  is  not 
at  liberty  to  do  an  unlawful  thing.  In  the 
absence  of  both  the  federal  and  state  stat- 
utes, persons  would  be  at  liberty  to  come 
Into  and  go  out  of  this  state,  without  regard 
to  .  sex  or  purpose.  Freedom  of  movement 
implies  the  right  to  receive  assistance  when 
such  assistance  may  be  had.  To  deny  to  A. 
the  right  to  assist  B.  Is  to  deny  to  B.  the 
right  to  be  assisted  and  so  restrict  the  move- 
ments of  B.  In  the  case  of  women  and  girls 
who  come  and  go  for  immoral  purposes,  this 
is  the  laudable  purpose  of  both  the  state 
and  federal  enactments.  "If  the  facility  of 
interstate  transportation  can  be  taken  away 
from  the  demoralization  of  lotteries,  the  de- 
basement of  obscene  literature,  the  contagion 
of  diseased  cattle  or  persons,  the  Impurity 
of  food  and  drugs,  the  like  facility  can  be 
taken  away  from  the  systematic  enticement 
to,  and  the  enslavement  In  prostitution  and 
debauchery  of,  women,  and,  more  insistently, 
of  girls."  Hoke  et  al.  v.  United  States,  su- 
pra. While  the  transportation  of  persons  Is 
a  branch  of  legitimate  commerce,  to  knowing- 
ly transport  or  aid  In  the  transportation  of 
women  and  girls  for  immoral  purposes  is  a 
proceeding  which  the  best  sense  of  all  the 
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world  will  condemn,  and  which  as  a  menace 
to  its  own  welfare,  any  Btate  may  prohibit 
under  Its  police  power.  Such  legislation  is 
doubtless  effectlTe  so  long  as  Congress  re- 
mains silent  on  the  subject  Morgan  Steam- 
ship Co.  ▼.  Louisiana,  118  U.  S.  456,  6  Sup. 
Ct  U14,  30  L.  Ed.  237;  Cooley  v.  Post  War- 
dens of  Philadelphia,  12  How.  299,  318,  13 
L.  Ed.  996;  Covington,  etc.,  Bridge  Co.  t. 
Kentucky,  supra. 

The  fallacy  of  appellant's  position  here 
is  that  If  B.  state  statute  is  an  exercise  of 
the  police  power,  It  may  be  enforced,  al- 
though It  be  a  direct  regulation  of  interstate 
commerce  in  a  respect  covered  by  federal 
legislation.  "The  Jlne  of  distinction  between 
that  which  constitutes  an  Interference  with 
commerce  aod  that  which  Is  a  mere  police 
regulation,  is  sometimes  exceedingly  dim  and 
shadowy,  and  it  is  not  to  be  wondered  at 
that  learned  Jurists  differ  when  endeavoring 
to  classify  the  cases  which  arise.  It  is  not 
doubted  that  Congress  has  the  power  to  go 
beyond  the  mere  regulations  of  commerce 
which  it  is  accustomed  to  establlshi  and  to 
descend  to  the  most  minute  directions,  if  It 
should  be  deemed  advisable;  and  that  to 
whatever  extent  the  ground  shall  be  covered 
by  those  directions,  the  exercise  of  state 
power  Is  excluded."  Cooley's  Const  Llm. 
(7th  Ed.)  856. 

Of  certain  quarantine  regulations  of  the 
state  of  Louisiana  it  was  remarked  by  the 
Supreme  Court  of  the  United  States :  "While 
it  may  be  a  police  power  lu  the  sense  that 
,all  provisions  for  the  health,  comfort  and 
security  of  the  citizens  are  police  regula- 
tions, and  an  exercise  of  the  police  power, 
it  has  been  said  more  than  once  in  this  court 
that  even  where  such  powers  are  so  exercis- 
ed as  to  come  within  the  domain  of  federal 
authority  as  defined  by  the  Constitution,  the 
latter  must  prevalL"  Morgan  Steamship  Co. 
V.  Louisiana,  supra. 

The  provision  before  us  declares  that,  un- 
der certain  circumstances,  women  and  girls 
are  not  legitimate  subjects  of  commerce.  No 
one  will  dispute  it  but  the  controlling  power 
to  make  that  declaration  rests  'with  Con- 
gress; otherwise  the  power  vested  in  Con- 
gress to  regulate  Interstate  commerce,  may 
be  circumscribed  by  the  ability  of  the  state 
to  determine  what  shall  or  what  shall  not  be 
regulated.  "The  police  power  would  not  only 
be  a  formidable  rival,  but  In  a  struggle, 
must  necessarily  triumph  over  the  com- 
mercial power,  as  the  power  to  regulate  is 
dependent  upon  the  power  to  fix  and  deter- 
mine upon  the  subjects  to  be  regulated." 
License  Cases;  Peirce  v.  New  Hampshire,  6 
How.  597,  600,  12  L.  Ed.  256. 

The  foregolug  Is,  of  course.  Intended  to 
apply,  only  to  those  portions  of  the  first  sec- 
tion-of  chapter  1,  Laws  of  1911,  which  relate 
to  transportation  into  this  state  from  with- 
out ^P&  must  not  be  taken  as  an  Intimation 


against  the  validity  of  any  other  provision 
of  that  section  or  of  any  other  section  of 
that  act 

The  Judgment  is  affirmed. 

Affirmed. 

BBANTLT,  a  J.,  and  HOLLOWAT,  J., 
concnr. 

(48  HonL  427) 
WALLACE  V.  CHICAGO,  M.  ft  P.  S.  BY.  CO. 

et  al. 

(Supreme  Court  of  Montana.     Jan.  26,  1914.) 

1.  AppiiAi,  AWD  Ebbob  (i  864*)  —  Bbvibw  — 
Theobt  and  Gbounos  of  Dboibion. 

Where  an  order  grantiog  a  new  trial  was 
general  in  its  terms,  it  would  be  affirmed  if  jus- 
tified upon  any  of  the  grounds  assigned  in  the 
notice  of  intention  to  move  for  a  new  trial, 
regardless  of  the  reasons  ^ven  by  the  court 
for  its  ruling. 

[Ed.  Note.— For  other  caies,  see  Appeal  and 
Error,  Cent  Dig.  li  3403,  ZWi,  3408-3424, 
3427-3430;    Dec.  Dig.  i  854.»] 

2.  Masteb  and  Sebvant  (§  129»)— Liabilitt 

FOB  INJUBIBS— PROXIMATB  CAUSK. 

Plaintiff,  with  other  employes,  had  been 
engaged  in  moving  the  drive  wheels  of  a  loco- 
motive from  a  track  to  a  lathe  for  the  pur- 
pose of  truing  up  the  wheels.  After  the  wheels 
had  been  placed  in  the  usual  position  prepara- 
tory to  attaching  the  tackle  necessary  to  raise 
the  wheels  into  the  lathe,  they  were  blocked 
with  blocks  sufBcient  to  hold  them  if  not  re- 
moved, but  while  plaintiff  was  reaching  into  a 
pit  after  a  portion  of  the  tackle,  the  foreman 
either  removed  or  ordered  the  removal  of  the 
blocks,  permitting  the  wheels  to  roll  against 
and  injure  plaintiff.  Held,  tliat  the  removal  of 
the  blocks,  and  not  the  failure  of  the  employ- 
er to  provide  safer  means  than  those  in  use 
for  moving  the  wheels  from  the  track  to  the 
lathe,  was  the  proximate  cause  of  the  injnry ; 
and  hence,  where  the  court  submitted  such  fail- 
ure as  the  only  ground  of  recovery,  a  verdict 
for  plaintiff  was  not  authorized  by  the  instruc- 
tions,  and   was  properly  set  aside. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Sl  257-263;  Dec.  Dig.  i 
129.*] 

3.  Nbolioerck  (§  56*)— Pboximlatk  Catisb. 

It  is  only  such  negligent  acts  as  bear  a 
direct  proximate,  and  causal  relation  to  an  in- 
jury that  give  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  tl  69,  70;    Dec.  Dig.  t  56.*] 

4.  Nequgbnck  (I  56*)— "Pboxihatb  Cause." 

The  "proximate  cause"  of  an  injury  is 
that  which,  in  a  natural  and  continuous  se- 
quence, unbroken  by  any  new,  independent 
cause,  produces  the  injury,  and  without  which 
the  injury  would  not  have  occurred. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  69,  70;    Dec.  Dig.  {  56.* 

For  other  definitions,  tee  Words  and  Phras- 
es, vol.  6,  pp.  5758-5769;   voL  8.  p.  7771.] 

6.  Masteb  and  Sbbvant  d  276*)— Achonb 
roB  Injubibs— Bubden  of  Pboof.   • 

An  employe  suing  for  injuries  must  not 
only  prove  the  injury,  but  show,  by  some  sub- 
stantial evidence,  the  causal  connection  between 
the  employer's  negligeoce  and  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig./«  950-952,  954,  959,  .970, 
976;    Dec.  Dig.  §  276.*] 
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6.  NzoLtoERcx  fi  184*)— AonoNs  roB  Inju- 

VIBS— BUBDKN  OT  PBOOF. 

The  efficient  cause  of  an  injnry  may  be 
shown  by  indirect  evidence,  bat  not  unless  the 
drcumstances  are  such  that  tbey  not  only  tend 
affirmatlTely  to  show  it,  but  also  tend  to  ex- 
clude any  other  cause. 

(Ed.  Note. — For  other  cases,  see  Neglieence, 
Cent  Die.  §{  267-270,  272,  278;  Dec.  tUg.  i 
134.«] 

7.  Mastkb  aitd  Sebvant  (ii  101,  102*)— Lia- 

BIUTT  rOB  InjVKISS  —  TOOLS  ABD  APPU- 
ANCK& 

An  employer  is  not  an  insurer,  and  is  not 
required  to  select  the  safest  appliances  nor  the 
best  method  for  their  operation,  but  only  to 
furnish  the  appliances  in  eeneral  use  for  the 
same  purpose,  and  operated  in  the  same  way, 
by  reasonably  prudent  and  careful  men  under 
like  circumstances. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  135,  171,  174,  178-184, 
192;   Dec.  Dig.  H  101,  102.*] 

Appeal  from  District  Court,  Caster  County ; 
Sydney  Sanner,  Judge. 

Action  by  William  Wallace  against  the 
Chicago,  Milwaukee  &  Puget  Sound  Rail- 
way Company  and  another.  From  an  order 
granting  a  new  trial  after  a  Terdlct  for  plain- 
tiff, he  appeals.    Affirmed. 

Loud  ft  Campbell,  of  Miles  C9ty.  and  Hen- 
ry C  Smith,  of  Helena,  for  appellant  Geo. 
W.  Farr,  of  Miles  City,  H.  H.  Field,  of  Chi- 
cago, 111.,  for  respondents. 

POINDEXTER,  District  Judge.  Action  for 
personal  injury.  The  plaintiff  brought  this  ac- 
tion for  injuries  sustained  by  him  while  em- 
ployed as  a  helper  or  laborer  in  the  machine 
shop  of  the  defendant  Chicago,  Milwaukee  & 
Paget  Sound  Railway  Company  on  April  4, 
1912.  The  amended  complaint,  after  the  usual 
allegation  as  to  the  incorporation  of  defend- 
ant company  and  other  formal  allegations,  and 
that  the  defendant  Feeley  was  a  machinist 
In  the  employ  of  the  defendant  railway  com- 
pany, and  acting  as  a  superintendent  for  and 
on  behalf  of  said  defendant  railway  company 
and  in  immediate  charge  of  a  certain  lathe 
in  the  machine  shop  of  the  railway  company 
at  Miles  City,  Mont,  and  that  the  plaintiff 
was  working  under  his  immediate  direction 
and  supervision  at  the  time  of  the  injuries 
complained  of,  alleges  that  it  wtu  the  duty 
of  the  defendants  "to  provide  suitable  and 
safe  appliances  and  to  use  due  and  proper 
skill,  care,  and  diligence  In  providing  sui^ 
able,  safe,  and  sufficient  appliances  for  the 
transfer  and  passage  of  said  wheels  or  trucks 
to  and  from  said  lathe" ;  that  the  defendants 
did  not  provide  such  suitable,  safe,  sufficient, 
or  any  appliances  for  such  work,  but,  on  the 
contrary,  negligently  and  carelessly  failed 
to  provide  any  appliances  whatever  for  the 
safe  and  proper  handling  of  said  wheels  or 
trucks,  and  negligently  and  carelessly  caused 
said  wheels  or  trucks  to  be  rolled  from  the 
place  where  they  had  been  detached  from  the 
engine  across  the  floor  of  said  machine  shop. 


without  providing  any  suitable  means  of 
holding  or  controlling  the  same,  and  that 
such  method  and  means  of  handling  said 
wheels  or  trucks  was  unsuitable,  unsafe  and 
inadequate,  all  of  which  was  known  to  the 
said  defendants  and  each  thereof ;  "that  af- 
ter said  drive  wheels  had  been  removed 
from,  said  engine  ihey  were,  under  the  dliee^ 
tlon  and  control  of  said  superintendent,  Jo- 
seph Feeley,  being  moved  by  the  plaintUT  and 
certain  other  servants,  agents,  and  employes 
of  the  said  defendant  company,  each  and  all 
of  whom  were  then  acting  under  the  immedi- 
ate su'pervlslon,  direction,  control,  and  orders 
of  the  said  defendant  Joseph  Feeley;  that 
after  said  drive  wheels  had  been  moved  from 
said  track  In  the  direction  of  said  lathe,  the 
said  defendant  Joseph  Feeley  'caused  said 
wheels  to  be  stopped  and  blocks  to  be  placed 
under  said  wheels  to  prevent  the  same  ITrom 
rolling  or  moving;  that  after  said  drive 
wheels  had  been  blocked  as  aforesaid,  the 
plaintiff,  in  the  proper  discharge  of  his  du- 
ties as  such  helper  or  laborer,  and  npon  the 
order  of  the  said  defendant  Joseph  Feeley, 
was  engaged  In  reaching  down  into  a  cer- 
tain pit  below  the  floor  of  said  machine  shop, 
and  in  taking  therefrom  certain  hooks  at- 
tached to  a  chain,  and  which  said  hooks  and 
chain  were  then  and  there  a  part  of  the  ap- 
pliances furnished  by  the  said  defendant 
company,  and  by  the  said  defendant  company 
used  for  the  purpose  of  hoisting  wheels  or 
tracks  from  the  floor  up  to  and  upon  said 
lathe  in  order  that  the  same  might  be  re- 
paired; that  before  said  hooks  and  chain- 
would  be  attached  to  said  wheels,  in  the  or- 
dinary course  and  conduct  of  such  operations, 
It  was  necessary  for  said  wheels  to  be  moved 
nearer  to  said  lathe  than  they  were  at  the 
time  they  were  so  blocked  as  aforesaid ;  that 
while  this  plaintiff  was  then  and  there  so  en- 
gaged in  the  proper  discharge  of  his  duties 
as  such  helper  or  laborer,  as  hereinbefore 
alleged,  and  while  then  and  there  in  a  stoop- 
ing or  kneeling  position  with  his  ba<^  to- 
wards said  wheels,  the  said  defendant  Jo- 
seph Feeley  carelessly  and  negligently  gave 
an  order  to  those  certain  servants,  agents, 
and  employes  of  the  said  defendant  company 
who  were  assisting  in  the  moving  of  said 
wheels,  in  relation  to  the  blocks  which  had 
been  placed  under  said  wheels,  the  exact  lan- 
guage of  which  said  order  pladntlff  is  now 
unable  to  state,  the  substance  and  effect  of 
said  order  being,  however,  a  direction  to  said 
servants,  agents,  and  employes  to  remove 
said  blocks  from  under  said  wheels;  that 
said  servants,  agents,  and  employes  of  said 
defendant  company  obeyed  said  order  and  di- 
rection, and  negligently  and  carelessly  moved 
or  displaced  the  block  from  in  front  of  said 
wheels,  while  ttils  plaintiff  was  then  and 
there  in  a  place  of  danger  in  snch  kneeling 
position  in  front  of  said  wheels,  and  without 
any  warning  to  this  plaintiff,  and  then  and 
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there  negllgenOy  and  carelessly  caused  and 
permitted  said  wheels  to  roll  over,  onto,  and 
upon  this  plaintiff,  thereby  carelessly  and 
negligently  Injuring  plaintiff  npon  his  body 
and  person,  as  hereinafter  more  itartlcnlarly 
alleged."  The  plaintiff's  injuries  are  then 
described,  and  damages  are  claimed  on  ac- 
count thereof.  The  defendants  admit  the 
employment  of  plaintiff  as  alleged  and  the 
injuries,  but  deny  the  negligence  diarged  by 
the  plaintiff,  and  set  up  that  If  there  was 
any  injury  to  plaintiff,  it  was  due  to  the 
negligence  of  a  fellow  servant  They  also 
plead  contributory  negligence  and  assump- 
tion of  risk  by  plaintiff.  On  the  trial  verdict 
and  Judgment  were  for  the  plaintiff.  De- 
fendant's motion  for  a  new  trial  was  granted, 
and  plaintiff  has  appealed. 

[1]  The  order  granting  a  new  trial  was 
general  in  Its  terms,  and,  regardless  of  the 
reasons  given  by  the  court  t)elow  for  Its  rul- 
ing, if  It  may  be  Justified  npon  any  of  the 
gronnds  assigned  in  the  notice  of  intention  to 
move  for  a  new  trial,  it  must  be  affirmed. 
The  notice  of  Intention  contained  all  the 
statutory  grounds,  including  insufficiency  of 
the  evidence  to  Justify  the  verdict  and  that 
the  verdict  is  against  the  law.  Many  alleged 
errors  were  urged  as  warranting  the  order. 
It  is  only  necessary  to  consider  the  assign- 
ment of  Insufficiency  of  the  evidence,  to  show 
that  the  court  was  correct  in  entering -the  or- 
der appealed  from. 

[21  It  appears  that  the  plaintifl  and  other 
laborers  ^ere  members  of  a  wheel  press  gang 
at  defendant  company's  shop  in  Miles  City, 
and  on  April  4, 1912,  were  engaged  in  moving 
the  drive  wheels  of  a  locomotive  from  a  track 
to  a  lathe,  some  80  feet  distant,  for  the  pur- 
pose of  truing  up  the  wheels;  that  the  wheels 
were  very  heavy,  and  it  was  necessary  to 
block  them  in  order  to  hold  them  stationary; 
that  for  tills  purpose  they  used  short  wooden 
blocks  about  two  inches  by  six  or  eight  inch- 
es, placed  in  front  of  and  behind  the  wheels; 
that  this  blocking  was  required  on  account 
of  the  block  of  iron  cast  between  two  or  four 
of  the  spokes  of  each  wheel,  called  a  coun- 
terpoise or  balance;  and  that  defendant 
Feeley  was  in  charge  of  the  lathe.  The  tes- 
timony is  conflicting  as  to  whether  or  not  the 
work  of  moving  the  wheels  by  the  wheel 
press  gang  on  the  occasion  referred  to  was 
under  the  direction  and  supervision  of  de- 
fendant Feeley.  Testimony  was  also  given 
in  regard  to  the  appliances  in  use;  but  as 
we  view  the  case,  it  is  needless  to  incumber 
this  opinion  with  a  recital  thereof. 

Plaintiff  testified  that  they  had  brought 
the  wheels  from  the  tra(^  to  the  usual  posi- 
tion in  front  of  the  lathe  where  they  were 
blocked  preparatory  to  attaching  the  tackle 
necessary  to  raise  the  wheels  into  the  lathe; 
that  the.  counterpoise  or  weight  was  in  a 
forward  position  when  the  wheels  were  so 
blocked ;  that  a  portion  of  this  tackle  was  In 
■  pit  directly  ill  front  of  the  place  where  the 


wheels  were  stopped;  and  that  It  was  a 
part  of  his  duty  to  get  down  in  the  pit  and 
take  out  the  tackle;  that  he  helped  to  block 
the  wheels  with  the  wooden  blocks,  placed 
as  above  described;  that  the  block  "was  suf- 
ficient to  hold  the  wheels  if  not  removed"; 
that  the  pit  was  about  18  Inches  deep,  and 
that  he  was  reaching  down  into  the  pit  when 
injured.  In  describing  the  accident  he  said: 
"I  got  down  sort  of  this  way  [indicating]  to 
reach  down  Into  the  pit  in  this  position. 
Wlien  I  was  down  in  that  position  the  wheels 
were  Just  about  there  [Indicating].  This  was 
after  the  wheels  had  been  blocked.  While 
I  was  in  tills  iwsltlon  Mr.  Feeley  said:  'AH 
right  boys,'  and  the  blocks  was  Idcked  away 
and  the  wheels  came  rolling  right  onto  my 
left  leg.  When  I  was  in  this  position  Mr. 
Feeley  was  standing  In  front  at  the  side  of 
the  wheel  that  went  over  my  leg,  and  Just 
beside  the  block  wliich  was  placed  In  front 
of  the  wheel.  Some  person  kicked  the  block 
away  that  I  had  placed  in  front  of  the  wheel. 
I  did  not  see  any  other  person  near  the  block 
at  the  time  than  Mr.  Feeley.  At  this  time  I 
was  facing  the  lathe.  I  did  not  see  Mr.  Fee- 
ley  kick  the  block.  I  was  lifting  the  chains 
out  at  the  time  it  was  kicked.  While  I  was 
in  this  position  I  heard  a  sound  as  if  some 
one  was  ordering  or  saying  all  was  right  and 
a  sound  In  the  nature  of  a  sort  of  a  knock 
or  shove  as  if  the  block  was  kicked  along  the 
floor,  and  Just  at  that  moment  I  received 
the  injury."  He  stated  several  times  during 
the  course  of  his  testimony  that  the  blocks 
were  sufficient  to  hold  the  wheels,  and  also 
stated  tliat  he  had  often  gotten  the  chains 
from  the  pit  that  he  luiew  the  wheels  were 
very  heavy,  and  that  he  had  worked  for 
three  months  in  the  shop.  On  cross-examina- 
tion he  testified:  "After  I  was  stooping 
down  there  X  heard  somel>ody  say  something ; 
It  was  a  sound  of  a  voice;  I  simply  beard 
somebody  talk.  It  appeared  to  me  like  It 
was  'Go  ahead,  boys.*  That  was  what  I 
heard.  Q.  Who  was  it  said  that?  A.  I  don't 
—  Mr.  Feeley.  Q.  Well,  how  do  you  know 
it  was  Mr.  Feeley?  A.  It  was  Ills  orders. 
Generally  he  gave  the  orders.  Q.  Well,  do 
you  know  that  he  gave  them  at  that  partic- 
ular time?  A  Tes,  sir;  because  we  were 
all  under  his  orders  and  had  to  obey  them. 
He  gave  them  at  that  particular  time.  There 
was  no  one  else  to  give  orders.  Q.  Well,  are 
you  positive  in  wliat  yon  heard  that  was 
said,  or  do  you  Just  think  you  heard  some- 
body say  something?  A.  No,  sir;  I  don't 
think  it"  And  again  he  said:  "I  heard  the 
sound  of  a  block  kicked,  but  I  didn't  see 
anybody  tdck  It  I  heard  the  sound  that 
somebody  struck  it  with  their  toe."  And 
again  he  said:  "I  Iiave  never  known  of  the 
blocks  coming  out  from  under  the  wheels, 
and  never  known  of  the  vibration  of  the 
shops  to  Jar  the  blocks  from  under  the 
wheels."  He  also  testified:  "Q.  And  you 
knew  that  if  it  rolled  forward  and  your  leg 
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was  In  firont  of  it,  It  would  probably  loQ 
onto  yonr  leg,  didn't  you?  A.  Tea,  and  I 
knew  it  couldn't  roll  forward  if  it  was  block- 
ed. I  was  sure  that  it  was  blocked  before  I 
got  in  that  position."  The  accident  was  de- 
scribed as  happening  in  about  the  same  way, 
by  the  witness  Polys.  It  is  apparent  from 
plaintiff's  testimony  that  the  wheels  were 
taken  from  the  track  to  the  lathe  in  safety, 
and  that  little  remained  to  be  done  but  to  at- 
tach the  tackle  and  raise  the  wheels  into 
position  in  the  lathe. 

It  is  urged  by  plaintUT  that  the  defendant 
railway  company  was  negligent  in  failing  to 
provide  reasonably  safe  appliances  for  doing 
the  work,  and  that  its  failure  to  provide 
safer  means  than  those  in  use  at  the  time, 
to  transfer  the  wheels  from  the  track  to  the 
lathe,  was  the  proximate  cause  of  plalnttlTs 
injury.  The  wheels  had  reached  a  position  in 
front  of  the  lathe^  and  were  blocked  to  pre- 
vent them  rolling  either  forward  or  back- 
ward. It  is  apparent,  as  testified  to  by  plain- 
tiff, that  the  accident  conld  not  have  happen- 
ed had  the  block  not  been  removed  from  in 
front  of  the  wheel.  While  the  defendant 
railway  company  may  have  been  negligent  in 
falling  to  provide  reasonably  safe  appliances 
for  the  plaintiff  to  do  the  work  of  moving  the 
wheels — a  question  we  do  not  now  decide — 
yet  such  failure  in  no  wise  contributed  to 
plaintiff's  injury.  It  was  the  negligent  n- 
moval  of  the  wooden, block  from  under  the 
wheel,  permitting  the  wheel  to  roll  onto 
plaintiff,  that  was  the  proximate  cause  of 
the  injury;  no  other  conclusion  can  be 
drawn  from  the  evidence. 

[3,4]  It  is  not  every  negligent  act  that 
gives  a  cause  of  action ;  it  is  only  such  neg- 
lect of  duty  as  bears  a  direct,  proximate,  and 
causal  relation  to  the  injury.  Monson  v.  La 
France  Copper  Ca,  39  Mont  60, 101  Paa  243, 
133  Am.  St  Rep.  549;  Andree  v.  Anaconda 
C.  M.  Co.,  47  Mont  564,  133  Pac  1090.  This 
court  has  defined  proximate  cause  as  follows: 
"The  proximate  cause  of  an  injury  is  that 
which  In  a  natural  and  continuous  sequence, 
unbroken  by  any  new  independent  cause,  pro- 
duces the  Injury,  and  without  which  the  in- 
jury would  not  have  occurred."  Mlze  v. 
Rocky  Mt  Bell  TeL  Co.,  38  Mont  521,  101 
Pac.  971,  129  Am.  St  Rep.  659,  16  Ann.  Cas. 
1189;  Therriault  v.  England,  43  Mont  376, 
116  Pac.  581.  •  "It  Is  a  rule,  so  fundamental 
as  to  be  axiomatic,  •  •  •  that  before  neg- 
ligence, however  established,  can  become  the 
basis  of  recovery,  causal  connection  must  be 
shown  between  it  and  the  injury  complained 
of."  Westlake  v.  Keating  Gold  Mining  Co., 
48  Mont ,  136  Pac.  40. 

[I,  t]  In  De  Sandro  v.  Missoula  Ldght  & 
Power  Co.,  48  Mont  — ,  136  Pac.  711,  this 
court  said:  "It  is  not  sufilclent  that  the 
plaintiff  prove  the  injury.  It  is  necessary 
that  he  go  further  and  show  by  some  sab- 
stantial  evidence  the  causal  connection  be- 


tween the  negligence  of  the  defendant  and 
the  injury;  for  the  master  cannot  be  held 
liable  if  his  negligence  was  merely  a  condi- 
tion, as  opposed  to  the  efficient  cause  of  tlie 
Injury."  Labatt  on  Master  and  Servant  (2d 
Ed.)  I  1570;  Monson  v.  La  France  Copper 
Co.,  39  Mont  50,  101  Pac  243,  133  Am.  St 
Rep.  549.  The  efficient  cause  may  be  Shown 
by  indirect  evidence,  but  it  cannot  be  said 
to  be  established  by  such  evidence  unless  the 
circumstances  are  such  that  they  not  only 
I  tend  affirmatively  to  show  it  but  also  tend 
I  to  exclude  any  other.  Monson  v.  La  France 
j  Copper  Co.,  supra ;  McGowan  v.  Nelson,  36 
I  Mont  67,  92  Pac.  40 ;  Shaw  v.  New  Year 
Gold  Mines  Co.,  31  Mont  138,  77  Pac.  515." 
I  [7]  Applying  these  principles  to  the  pres- 
jent  case,  we  conclude  that  the  only  ground 
I  of  negligence,  alleged  by  plaintiff  and  sustain- 
ed by  the  evidence,  which  bore  a  causal  con- 
nection with  the  plalntlCTs  injury,  was  the 
careless  and  negligent  removal  of  tlie  block 
of  wood  from  in  front  of  tlie  wheeL  The 
only  logical  inference  that  can  be  drawn 
from  the  testimony  of  plaintiff  and  his  wit- 
nesses is  that  this  obstruction  to  the  move- 
ment of  the  wheels  was  removed  by  defend- 
ant Feeley  or  by  his  order,  and  that  tills 
was  the  proximate  and  sole  cause  of  the  In- 
Jury.  The  appliances  provided  brought  the 
wheels  to  the  lathe  in  safety,  and  these  ap- 
pliances, whether  safe  or  otherwise,  or  the 
failure  of  the  defendants  to  provide  other 
appliances,  had  no  direct  connection  with 
the  cause  of  plaintiff's  injury.  At  the  time 
plaintiff  was  injured,  the  work  of  moving  the 
wheels  to  the  lathe,  for  the  time  at  least  had 
ended;  so  necessarily  had  ended  the  use  of 
the  appliances  provided  for  such  purt)ose. 
Had  the  block  of  wood  not  been  removed,  the 
accident  could  not  have  happened,  and,  as 
plaintiff  testified,  be  could  not  have  beoi  in- 
jured. It  is  therefore  apparent  that  the  fail- 
ure to  provide  different  or  safer  means  to 
move  the  wheels  from  the  track  to  the  lathe 
in  no  wise  contributed  to  plaintiff's  injury- 
It  may  be  that  some  safer  means  might 
have  been  devised  and  put  in  use  by  the  de- 
fendant company  that  would  have  lessened 
the  probability  of  accident  but  the  law  does 
not  require  the  employer  to  select  th^  safest 
appliances  nor  the  best  method  for  their  op- 
eration'. The  employer  is  not  an  insurer,  and 
absolute  safety  Is  unattainable;  his  duty  is 
discharged  when  he  furnishes  the  appliances 
in  general  use  for  the  same  purpose  and  op- 
erated in  the  same  way  by  reasonably  pru- 
dent and  careful  men  under  like  circumstanc- 
es. Kinsel  V.  North  Butte  Min.  Co.,  44  Mont 
445,  120  Pac.  797;  Gregory  v.  Chicago,  M  ft 
Puget  Sound  By.  Co.,  42  Mont  551,  113  Pac. 
1123;  Cummings  v.  Reins  Copper  Co.,  40 
Mont  599,  107  Pac.  904;  Southern  Ry.  Co. 
V.  Lewis,  UO  Va.  847,  67  S.  E.  357.  In  this 
case  it  was  not  the  failure  to  furnish  rea- 
sonably safe  appliances,  but  the  misuse  of 
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tbe  appliances  provided,  that  caused  tbe  in- 
Juiy. 

The  Jury  were  instructed  that  they  were 
to  consider  the  .defendant  Feeley  as  a  fellow 
servant  of  plalntlfT ;  also,  if  they  should  find 
from  the  evidence  that  the  defendant  railway 
company  had  not  In  use  at  the  place  of  tbe 
accident  reasonably  safe  and  suitable  appli- 
ances or  methods  for  doing  the  work,  and  If 
they  should  find  that  plaintiff's  Injuries  were 
directly  and  proximately  caused  by  the  want 
of  such  safe  and  suitable  appliances  or  meth- 
ods, then  the  railway  company  would  be  lib- 
ble  even  If  they  should  also  find  that  the  neg- 
ligent act  of  a  fellow  servant  aided  or  con- 
curred In  causing  the  Injury.  As  has  been 
shown,  the  proximate  cause  of  plaintiff's  In- 
Jury  was  the  negligent  act  In  removing  the 
obstruction  from  under  the  wheel ;  hence  the 
failure  to  provide  reasonably  safe  appliances 
had  no  causal  connection  with  plalntUTs  In- 
Jury.  Under  the  Instructions  the  Jury  should 
have  returned  a  verdict  for  the  defendants. 
Tbe  court's  order  setting  aside  the  verdict 
was  therefore  Justified. 

Respondents  insist  that  plaintlfF  assumed 
tbe  risk  of  such  an  injury  when  he  entered 
defendant  -  company's  employ,  and  for  that 
reason  cannot  recover  In  any  event  It  can- 
not be  said  that  the  careless  and  negligent  re- 
moval of  the  block  of  wood  from  under  the 
wheel  was  one  of,  the  risks  of  the  business 
assumed  by  the  plaintiff.  But  respondents 
urge  that  plaintiff  assumed  the  risk  of  injury 
resulting  from  the  negligence  of  fellow  serv- 
ants, and  that,  as  the  Injury  was  the  result 
of  the  negligence  of  a  fellow  servant,  plain- 
tiff cannot  recover.  While  It  Is  true  that 
plaintiff  assumed  tbe  risk  of  injury  from 
negligence  of  fellow  servants,  under  the  evi- 
dence it  cannot  be  said,  as  a  matter  of  law, 
that  defendant  Feeley  was  the  feUow  serv- 
ant of  plaintiff.  We  think  there  was  suffi- 
cient conflicting  testimony  as  to  tbe  charac- 
ter of  the  employment,  the  duties  and  au- 
thority of  Feeley,  to  raise  a  question  for  the 
Jury,  and  that  this  question  should  have 
been  submitted  to  tbe  Jury  under  proper  in- 
structions. Upon  anoUier  trial,  should  the 
Jury  find  that  Feeley  was  the  fellow  servant 
of  plaintiff,  the  verdict  would  necessarily  be 
that  tbe  defendant  company  is  not  liable  for 
plaintiff's  Injurlea  On  the  other  hand, 
should  the  Jury  believe  the  plaintiff's  story 
and  find  that  Feeley  was  a  vice  principal  of 
defendant  company,  and  not  a  fellow  servant 
of  plaintiff,  and  that  plaintiff  was  not  guilty 
of  contributory  negligence,  then  the  verdict 
would  necessarily  follow  for  plaintiff. 

The  order  granting  a  new  trial  is  affirmed. 

Affirmed. 

BBAMTLY,  0.  J.,  and  HOLLOWAX,  J., 
concur.  Hon.  JOSEPH  B.  POINDEXTER. 
Judge  of  the  Fifth  Judicial  District  sitting  in 
place  of  SiNNBR  J.,  disqualified. 


(25  tdatao,  370) 

McDUFFEB  V.  HATDEN-OCBUB  D'ALENB 
IBR.  Cp.  at  aL 

(Supreme  Court  of  Idaho.    Dec.  29,  1913.    Re- 
bearing  Denied  Feb.  16,  1914.) 

L  Appeal  and  Ebbob  (S  193»)  —  Osjwmow 
Bblow— Election  of  Rkiosdixs. 

If   a    party   pleads   two   causes   of  action 

wliich  his  adversary  considers  inconsistent,  the 

question  of  election  of  remedies  must  be  raised 

in  the  trial  court,  and  cannot  be  raised  for  the 

first  time  on  appeal. 
[Ed.  Mote.— For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  tf  122&-1238, 1240;  Dec.  Dig. 

I  193.*] 

2.  OORTBACTS  (i  139*)— IKBIQATION  CONTBAOI 

—Right  to  ENroBCE. 

Under  the  provisions  of  section  2844  of  tbe 
Revised  Codes  and  of  section  5,  House  Bill  No. 
27eL  approved  March  13,  1009  (Laws  1909,  p. 
337),  it  is  declared  unlawful  for  any  irrigation 
company  to  make  any  deed  or  contract  convey- 
ing or  pretending  to  convey  any  water  rights  un- 
der any  irrigation  works  prior  to  filing  the 
certificate  of  the  State  Board  of  Land  Com- 
missioners showing  the  number  of  water  rights, 
onits,  or  shares  of  water  which  may  be  sold 
under  such  works,  and  the  number  of  acres 
which  may  be  irrigated  therefrom,  and  the  form 
of  contract  or  deed  which  such  company  shall 
give  to  the  purchasers  of  water  rights;  and 
all  deeds  and  contracts  or  instruments  executed 
in  violation  of  this  statute  are  declared  to  be 
"absolutely  null  and  vOid." 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  905;   Dec  Dig.  {  139.»1 

3.  CONTBACTS  (I  139*)— Ibbigatioii  Contbact 
— Right  to  Entobce. 

The  general  rule  of  law  which  denies  relief 
to  either  party  where  both  parties  liave  been 
guilty  of  wron^or  violation  of  the  law  In  the 
transaction  or  in  entering  into  a  pretended  con- 
tract is  not  applicable  to  a  party  who  deals  in 
good  faith  with  a  corporation  that  has  failed  to 
comply  with  the  law  in  filing  certificates  as  to 
the  condition  of  its  business,  and  for  failure  to 
do  which  the  law  declares  all  contracts  made  by 
the  corporation  while  in  default  to  be  null  and 
void.  The  fact  that  tbe  statute  declares  the 
contracts  of  such  noncomplying  corporation  void 
will  not  prevent  an  innocent  part];  contracting 
with  such  corporation  from  recovering  the  mon- 
ey paid  on  such  void  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  t  906;   Dec.  Dig.  |  139.*] 

4.  Contracts  (|  139*)— Iixeoai,  Contbaot— 
Right  to  Enfobcb— Innocent. Pabties. 

Where  a  statute  imposes  a  penalty  upon 
one  party  for  entering  Into  or  attempting  to  en- 
ter into  a  certain  contract  on  account  of  having 
failed  to  perform  some  precedent  act  the  law 
wUl  not  place  a  penalty  upon  the  other  party, 
and  will  not  consider  tbe  parties  as  both  guil^ 
of  wrong  and  neither  entitled  to  recover. 

[E^d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  906;   Dec.  Dig.  {  139.*] 

Appeal  from  District  Coort,  Kootenai 
County;  Robert  N.  Dunn,  Judge. 

Action  by  John  I.  McDuffee  against  Hay- 
den-Cceur  d'Alene  Irrigation  Company  and 
another  for  damages.  From  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

John  P.  Gray  and  Frank  M.  McCarthy, 
both  of  Coeur  d'Alene,  for  appellants.  James 
B.  Hogan,  of  Coeur  d'Alene,  and  A.  H.  Ken- 
yon,  of  Spokane,  Wash.,  for  respondent 
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AIIiSHIE,  C.  J.  About  the  14th  of  Aagust. 
1909,  the  respondent  herein,  John  I.  McDuf- 
fee,  entered  Into  a  contract  and  agreement 
with  the  appellant  Hayden-Cceur  d'Alene  Ir- 
rlgation  Company  for  the  purchase  of  certain 
tracts  of  land  situated  In  Kootenai  county, 
Idaho,  and  to  be  Irrigated  from  the  water  of 
Hayden  lake.  He  made  a  cash  payment  of 
about  $1,000,  and  the  contract  provided  for 
the  payment  of  a  balance  in  Installments, 
and  that  the  company  would  mnlntaln  and 
operate  the  Irrigation  system,  for  which  Mc- 
Duffee  agreed  to  pay  a  stipulated  annual  fee 
for  maintenance. 

This  action  was  instituted  in  the  year  1912 
by  McDuffee  against  the  irrigation  company 
to  recover  damages  equivalent  to  the  amount 
paid  on  the  contract  and  amount  of  money 
paid  out  and  expended  by  him  on  the  land. 
The  cause  of  action  seems  to  have  been  pred- 
icated upon  two  grounds:  First,  that  the 
tracts  of  land  purchased  did  not  contain  the 
acreage  that  the  company  represented  they 
contained  at  the  time  of  the  sale,  and  that 
the  company  was  guilty  of  knowingly  mak- 
ing "false  and  untrue"  statements  and  repre- 
sentations as  to  the  acreage  of  the  several 
tracts,  and  that,  in  truth  and  in  fact,  the 
tracts  purchased  did  not  contain  as  great  an 
area  as  the  vendor  had  represented  them  to 
contain.  The  other  diarge  made  against  the 
irrigation  company  is  that  the  company  had 
not  at  the  time  of  entering  into  this  contract, 
and  never  since  has,  complied  virith  the  pro- 
visions of  the  act  of  the  Legislature  of 
March  13,  1909,  being  House  BUI  No:  276, 
entitled:  "An  act  providing  for  the  regula- 
tion and  control  of  the  sale  of  water  rights 
and  for  the  filing  with  the  State  Engineer 
and  with  the  State  Board  of  Land  Commis- 
sioners of  plans,  maps  and  speclflcatious," 
etc    1909  Sess.  Laws,  p.  335. 

It  is  alleged  by  the  complaint  that  the 
company  failed  to  comply,  and  never  has 
complied,  with  the  provisions  and  require- 
ments of  this  act  by  filing  in  the  office  of  the 
recorder  of  the  county  In  which  the  land  was 
situated  the  statement  required  by  law,  and 
has  never  procured  the  certificate  of  the 
land  board  showing  the  number  of  water 
rights,  units  or  shares  of  water  which  may 
be  sold  in  the  irrigation  works  or  system  of 
the  company,  and  that  no  such  certificate 
has  ever  been  recorded  in  Kootenai  county, 
and  generally  alleged  that  the  company  had 
failed  to  comply  with  the  provisions  of  House 
Bill  No.  276,  being  the  act  of  March  13,  1909, 
and  the  requirements  of  section  2844  of  the 
Revised  Codes. 

The  case  went  to  trial,  and  the  court 
found  against  the  plaintiff,  respondent  here, 
on  the  first  issue — that  is,  the  court  found 
that  defendant  did  not  make  any  false  or 
untrue  statements  to  the  plaintiff  with  ref- 
erence to  the  acreage  and  area  of  the  several 
tracts  of  land  covered  by  the  contract  On 
the  second  issue,  the  court  held  with  the 


plaintiff,  and  made  findings  to  the  effect  that 
the  Hayden-Coeur  d'Alene  Irrigation  Com- 
pany has  never  at  any  time  "filed  in  tlie 
office  of  the  recorder  of  the  county  of  Koo- 
tenai, state  of  Idaho,  the  statement  required 
by  section  2844  of  the  Revised  Codes  of  the 
state  of  Idaho,  nor  lias  the  State  Board  of 
Land  OommissionerB  ever  determined  the 
number  of  water  rights,  units  of  shares  of 
water  which  may  be  sold  by  the  defendant 
Hayden-Coeur  d'Alene  Irrigation  Company,  ■ 
corporation,  in  its  irrigatiou  works  and  irri- 
gation system,  and  the  number  of  acrea 
which  may  be  irrigated  therefrom,  nor  the 
form  of  contract  and  deed  which  may  be  is- 
sued to  the  purchasers  thereof,  nor  lias 
the  State  Board  of  Land  Commissioners 
ever  issued  to  the  defendant  Hayden-Coeur 
d'Alene  Irrigation  Company  any  certificate 
signed  by  the  chairman  of  the  State  Board 
of  Land  Commissioners  or  att^ted  by  the 
register,  certifying  or  showing  the  number 
of  water  rights,  units  or  shares  of  water 
wliicb  might  be  sold  in  the  irrigation  works 
or  system  of  the  defendant  company  as  con- 
structed, maintained,  and  operated  on  the 
14th  day  of  August,  1909,  nor  at  any  other 
time,  or  showing  the  number  of  acres  which 
oonld  then  be  irrigated  therefrom,  or  the 
form  of  contract  or  deed  which  should  be 
given  to  the  purchaser  of  water  rights  in  or 
under  such  irrigation  system;  nor  has  the 
Hayden-Coeur  d'Alene  Irrigation  Company, 
a  corporation,  ever  recorded  any  such  certifi- 
cate or  any  duly  certified  copy,  or  any  oopy 
thereof,  in  the  office  of  the  county  recorder 
of  Kootenai  county,  state  of  Idaho,  the  coun- 
ty in  which  the  lands  described  in  plaintiff's 
complaint  and  in  said  contracts  are  situat- 
ed." From  these  findings,  the  court  conclud- 
ed that  the  plaintiff  was  entitled  to  Judgment 
for  damages  equal  to  the  amount  which  he 
had  paid  the  company  on  this  contract,  and 
also  the  money  that  he  had  paid  out  and  ex- 
pended on  the  land  since  the  execution  of  tlie 
contract 

[1]  It  has  been  argued  with  considerable 
force  and  with  some  show  of  reason  that 
plaintiff's  alleged  causes  of  action  are  incon- 
sistent end  that  he  could  not  predicate  his 
action  on  the  ground  of  false  and  frauduloit 
representatious,  and  then  have  relief  on  the 
ground  of  failure  of  the  corporation  to 
comply  with  the  law  in  procuring  certificates 
and  filing  the  same  with  the  proper  officers. 
It  is  therefore  contended  by  appellant  that 
he  should  have  been  required  to  elect  between 
these  two  remedies.  We  are  relieved  of  the 
necessity  of  considering  or  discussing  this 
question,  for  the  reason  that  it  does  not  ap- 
pear to  have  been  raised  in  the  lower  court, 
or  in  any  way  to  have  been  suggested  to  the 
trial  court  Such  a  question  cannot  be  raised 
for  the  first  time  in  this  court 

[2,  3]  We  therefore  pass  to  the  considera- 
tion of  the  question  of  the  company's  failure 
to  comply  with  the  statute.    It  la  admitted 


Digitized  by  V^OOQIC 


Idaho) 


MoDn7F£B  T.  HATDSK-OCEUR  D'AUStUS  IRR.  CX>. 


605 


that  the  company  did  not  comply  with  the 
statute  (either  section  2844,  Rev.  Codes,  or 
House  BlU  276,  approved  March  13,  1909). 
Section  6  of  the  act  of  March  13,  1909,  pro- 
vides, Inter  alia:  "Any  pretended  deed,  con- 
tract or  other  instrument  conveying  or  pre- 
tending to  convey  water  rights  In  such  Irriga- 
tion works  prior  to  the  flUng  of  such  cer- 
tlflcate  In  the  county  recorder's  office  •  *  * 
shall  be  absolutely  null  and  void,  and  the 
owner  of  such  Irrigation  works,  or  those 
claiming  to  be  the  owner  thereof  and  the 
officers,  agents,  *  •  •  of  any  such  owner 
or  claimant,  •  •  •  who  shall  make  or  at- 
tempt to  make  any  deed,  contract  or  agree- 
ment relative  to  the  sale  of  water  rights  In 
.such  irrigation  works,  or  for  the  fnmlshing 
of  water  therefrom,  prior  to  the  filing  of  such 
certificate,  •  *  •  or  who  shall  violate 
any  of  the  provisions  of  sec.  4  hereof,  shall 
be  Jointly,  severally  and  personally,  liable 
upon  and  for  all  such  contracts  and  agree- 
ments and  for  any  and  all  damages,  *  •  * 
and  In  addition  thereto,  every  such  owner, 
claimant,  agent  or  representative  shall  b^ 
guilty  of  a  misdemeanor,  punishable  by  a 
fine,"  etc.  Section  2844  contains  a  similar 
provision  making  it  a  misdemeanor  to  fall 
to  comply  with  the .  i^ovlslons  thereof.  It 
needs  no  further  citation  of  authority,  there- 
toK,  to  show  that  this  contract  was  "null 
and  void."  The  statute  places  no  penalty, 
however,  upon  the  party  who  enters  Into  a 
contract  with  such  a  noncomplylng  corpora- 
tlon.  It  would  be  an  act  of  the  greatest  in- 
justice to  hold  that  a  person  contracting 
with  such  a  corporation,  who  failed  to  ac- 
quire title  to  the  property,  could  not  recover 
the  money  paid  nnder  such  a  void  contract 
The  contention  that  these  parties  are  In 
pari  delicto  and  that  neither  can  therefore 
recover  is  not  well  taken.  No  penalty  is 
Imposed  upon  the  party  contracting  with  snch 
a  corporation. 

[4]  If  a  statute  Imposes  a  penalty  upon  one 
party  for  entering  into  or  attempting  to  rat- 
ter into  a  certain  contract  on  account  of 


having  failed  to  perform  some  precedent  act, 
the  law  will  not  place,  a  penalty  upon  the 
other  party,  and  will  not  consider  the  parties 
as  t)oth  guilty  of  wrong,  and  neither  entitled 
to  recover.  9  Cyc.  552;  Bond  v.  Montgomery, 
56  Ark.  563, 20  S.  W.  625, 35  Am.  St.  Rep.  119 ; 
Manchester,  etc.,  v.  Concord  Railroad  Co., 
66  N.  H.  100,  20  Aa  383,  9  I..  R.  A.  689,  49 
Am.  St  R^.  682;  Tracy  r.  Talmage,  14 
N.  X.  162,  67  Am.  Dec  132;  Stansfield  v. 
Knnz,  62  Kan.  797,  64  Pac.  614.  The  general 
principle  of  law  Is  very  well  settled  that 
where  an  innocent  party  enters  Into  an  execu- 
tory contract  with. a  company  or  corporation 
that  has  not  compiled  with  the  law,  and 
which  is  In  such  a  case  forbidden  to  contract 
he  may  thereafter  repudiate  the  agreement 
and  contract  and  reclaim  the  money  paid  un- 
der such  contract.  Kiewert  ▼.  Rindskopf, 
46  Wis.  481,  1  N.  W.  163,  32  Am.  Rep.  731; 
Ware  v.  Spinney,  76  BCan.  289,  91  Pac.  787, 
13  li.  R.  A.  (N.  S.)  267,  IS  Ann.  Cas.  1181. 

It  was  suggested  on  the  oral  argument  that 
none  of  the  Irrigation  companies  of  the 
state  are  observing  the  requirements  of  this 
statute  (act  of  March  18,  1909)  but  the  fact 
that  other  companies  are  not  complying  with 
the  law  cannot  excuse  appellant 

Lastly,  It  was  argued  that  the  respondent 
was  In  possession  of  this  property  for  some 
two  or  three  years  and  had  returns  from  it, 
end  that  he  ought  not  to  have  been  allowed 
to  recover  on  that  account  We  have  no 
doubt  but  that  any  receipts  or  returns  from 
the  property  realized  by  respondent  might 
have  been  charged  up  against  him  as  an  off- 
set or  counterclaim,  and  that  he  could  have 
been  properly  charged  with  the  reasonable 
value  of  the  possession  of  this  property.  No 
offset  or  counterclaim  has  been  presented, 
and  so  we  are  not  confronted  virlth  that 
question  In  this  case. 

The  Judgment  should  be  affirmed,  and  it 
Is  so  ordered.    Costs  awarded  to  respondent. 

SULLIVAN  and  STBIWART,  33^  ooncor. 
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(25  Idaho,  405) 

STATE  ▼.  OBIGG. 
(Sapreme  Court  of  Idaho.    Feb.  14,  1914.) 

On  petition  tor  rehearing.    Rehearing  de- 
nied. 
For  former  opinion,  see  137  Pac.  371. 

Davis  &  Asber,  of  Sandpolnt,  for  appel- 
lant. William  J.  Costello,  of  Sandpolnt,  for 
respondent 

STEWART,  J.  A  petition  lias  been  filed 
by  the  appellant  in  this  case  for  a  rehearing. 
This  court,  in  the  original  opinion  written 
in  tills  case  by  Jastice  SULLIVAN  and  con- 
curred in  by  myself,  and  in  the  dissenting 
opinion  of  Chief  Justice  AILSHIE,  clearly 
expressed  the  views  of  the  respective  Judges 
at  the  time  the  opinions  were  prepared.  At 
the  time  I  concurred  in  the  opinion  of  Jus- 
tice SULLIVAN,  I  had  no  question  as  to  the 
defendant's  guilt,  and  upon  the  record  I  was 
satisfied  that  the  Jury  could  have  found  no 
other  verdict  except  that  the  appellant  was 
guilty;  and  tiecause  of  that  fact,  the  giving 
of  instruction  No.  22,  upon  which  there  ap- 
pears at  the  end  the  word  "Guilty,"  followed 
,  by  "John  M.  Flynn,  Judge,"  was  not  a  reason 
for  reversal. 

The  instructions  of  the  Judge  were  very 
full  in  this  case,  and  clearly  stated  the  law 
applicable  to  the  facts  as  shown,  by  the  rec- 
ord; and,  assuming  that  such  instructions 
were  taken  by  the  Jury  upon  their  retiring 
for  deliberation  and  in  determining  the  inno- 
cence or  guilt  of  the  defendant,  they  had  the 
entire  instructions  for  consideration,  and  no 
doubt  gave  their  attention  to  all  the  instmc- 
tions,  and  from  them  concluded  that  the  ver- 
dict was  supported  by  the  evidence  in  the 
case,  and  found  the  defendant  guilty.  For 
that  reason  I  concurred  in  the  case.  But  I 
want  to  say  at  this  time  that,  because  of 
the  evidence,  I  am  satisfied  that  the  Jury 
were  not  guided  or  controlled  by  the  word 
"Guilty"  that  the  trial  Judge  placed  above 
his  name.  I  do  not  believe  that  the  Jary 
were  guided  or  influenced  by  such  instruc- 
tion alone,  and  upon  that  instruction  found 
the  defendant  guilty. 

The  writing  of  the  word  "Guilty"  was 
merely  a  mistake  made  by  the  Judge,  or 
whoever  wrote  it  there,  and  no  reason  is  giv- 
en or  shown  by  the  record  as  to  how  it  hap- 
pened, or  that  it  in  any  way  controlled  the 
verdict  of  the  Jury,  and  it  Is  technical  so 
far  as  aftectlng  the  reversal  of  the  case;  and 
I  am  of  the  opinion  that  in  view  of  the  evi- 
dence the  Judgment  should  be  sustained,  and 
the  petition  for  rehearing  should  be  denied. 

I  do  not  agree  to  that  portion  of  Judge 
SULLIVAN'S  opinion  that  such  instruction 
should  be  given  in  any  case  of  the  character 
of  the  present  case.  I  believe  that  this  court 
should  not  approve  an  instruction  followed 
by  the  word  "Guilty"  as  being  the  law  of 


this  state,  unless  the  evidence  is  sufficient  to 
show  beyond  a  reasonable  doubt  that  the  de- 
fendant is  guilty,  and  the  ruling  in  this  case 
should  not  be  considered  as  establishing  a 
precedent  for  future  guidance,  unless  under 
similar  circumstances.  Trial  courts  should 
guard  against  such  mistakes,  and  If  such  a 
thing  happens  again  in  a  district  court,  a 
new  trial  should  be  granted  as  soon  as  such 
mistake  is  discovered. 
The  petition  for  rehearing  is  denied. 

SULLIVAN,  3.  (concurring  in  part).  I 
concur  in  the  views  expressed  by  Justice 
STEWART  wherein  he  holds  that  a  rehearing 
ought  not  to  be  granted;  but  the  Justice  mis- 
apprehends my  opinion  when  he  states  as. 
follows:  "I  do  not  agree  to  that  portion  of 
Judge  SULLIVAN'S  opinion  that  such  in- 
struction should  be  given  in  any  case  of  the 
character  of  the  present  case.  I  believe  that 
this  court  should  not  approve  an  instruction 
followed  by  the  word  'Guilty'  as  being  the 
law  of  this  state." 

In  my  opinion  I  neither  state  nor  Intimate 
that  an  instruction  followed  by  the  word 
"Guilty"  is  a  proper  instruction,  but  I  do 
expressly  hold  In  the  former  opinion  that  it 
was  error  for  the  court  to  indorse  "Guilty" 
at  the  foot  of  said  Instruction,  but  the  in- 
struction Itself  is  a  proper  instruction  to  be 
given  in  any  action  where  the  crime  is  a 
felony.  See  section  7,  art.  1,  of  the  state 
Constitution.  By  section  7886,  Rev.  Codes, 
It  is  provided  that  upon  each  instruction  pre- 
sented, and  given  or  refused,  the  court  must 
indorse  and  sign  Its  decision  as  to  whether 
the  Instruction  is  given  or  refused.  The  in- 
dorsement of  "Given"  or  "Refused,"  and  the 
signature  of  the  Judge  thereto,  is  no  part  of 
the  principle  of  law  embodied  in  the  instruc- 
tion. I  did  not  hold  in  my  former  opinion 
that  it  was  proper  for  the  Judge  to  indorse 
"Guilty"  in  the  place  of  "Given"  on  an  in- 
struction, and  did  expressly  hold  that  it  was 
error  for  him  to  do  so. 

AILSHIE,  C  J.  I  am  still  of  the  opinion 
that  the  Judgment  in  this  case  should  be  re- 
versed, for  the  reasons  heretofore  stated 
by  me. 

(25  Idiho,  396) 
DOUVILLB  V.  PACIFIC  COAST 
CASUALTY  CO. 

(Sapreme  Court  of  Idahow    Jan.  2,  1914.    Re- 
hearing Denied  Feb.  16,  1914.) 

1.  iNpuBANc*  (I  668*)— Notice  of  AccinsHT— 

Waives. 

In  an  action  on  an  accident  policy,  held, 
that  the  whole  conrse  of  dealing  by  the  defend- 
ant company  shows  that  it  recogniieB  a  local 
agent  as  an  agent  in  receiving  oral  notice  and 
proof  of  the  accident,  and  so  acted  upon  such  in- 
formation as  to  waive  a  strict  compliance  with 
the  giving  of  written  notice  of  such  accident. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
CentDig.  55  1382-1390.  1405 ;  Dec.Dig.  1 558.»1 
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2.  Trial  (|  75*)— Action  on  Accident  Polict 
— Complaint— Waivxh  of  Notick. 

Even  though  the  complaint  does  not  allegw 
a  vaiver  of  proof  of  notice,  where  facts  consti- 
tuting the  waiver  are  introduced  by  the  defend- 
ant itself,  without  objection,  the  defendant  will 
not  be  permitted  to  say  that,  since  there  was  no 
waiver  pleaded,  such  evidence  ought  not  to  be 
considered. 

[Ed.  Note.— Foi  other  cases,  see  Trial,  Cent 
Dig.  IS  171-182,  252;   Dec.  Dig.  |  75.*] 

3.  Plkadino    (I   430*)— Reckption    or    Evi- 
DENCB— Waiver  of  Objection. 

Failure  to  object  to  evidence  at  the  time  it 
is  offered  is  a  waiver  of  the  objection  that  it  is 
Dot  admissible  under  the  pleadings,  unless  a  mo- 
tion is  made  during  the  trial  to  strike  out  such 
evidence. 

[Ei.  Note.— For  other  eases,  see  Pleading, 
Gent  Dig.  H  1438-1441;  Dec.  Dig.  ^  430.*] 

4.  INSTJBANCB  (i  622*)  —  Accident  Pouot— 
Restbictivb  Pbovision— Validitt. 

A  provision  in  a  contract  of  insurance,  to 
the  effect  that  no  action  at  law  or  suit  in  equity 
shall  be  commenced  before  three  months,  nor 
after  six  months,  from  the  date  on  which  affirm- 
ative proof  of  accident  must  be  furnished  to  the 
company,  is  repugnant  to  the  provisions  of  sec- 
tion 3321,  Rev.  Codes,  which  provides  that  every 
stipulation  or  condition  in  a  contract  by  which 
any  party  thereto  is  restricted  from  enforcing 
his  ruihts  under  the  contract  by  the  usual  pro- 
ceedings and  the  ordinary  tribunals,  or  which 
limits  the  time  in  which  he  may  enforce  his 
rights,  is  void. 

[Ed.  Note.— For  other  cases,  see  InsuranccL 
Cent.  Dig.  {{  1540.  1544-1550;  Dec.  Dig.  { 
622.*) 

Appeal  from  District  Court,  Shoshone 
County;  Wm.  W.  Woods,  Judge. 

Action  by  Andy  J.  DouviUe  against  tbe 
Pacific  Coast  Casualty  Company,  a  corpora- 
tion, to  recover  on  an  accident  policy.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

James  A.  Wayne,  of  Wallace,  for  appel- 
lant Featherstone  8c  Fox,  of  Wallace,  for 
respondent 

SULLIVAN,  J.  This  action  was  brought  to 
recover  on  a  contract  of  Insurance  against 
accident  It  appears  that  the  plaintiff  fell 
from  the  roof  of  a  building  upon  which  he 
was  at  work,  and  was  so  badly  Injured  that 
be  was  prevented  from  laboring  for  more 
than  nine  months.  It  Is  not  questioned  but 
that  the  Injuries  suffered  by  the  respondent 
were  of  such  a  nature  as  would  entitle  him 
to  recover  bad  he  compiled  with  the  terms 
of  his  contract,  but  the  action  was  defended 
solely  upon  the  ground  that  the  plaintiff  had 
failed  to  comply  with  the  requirements  of 
the  policy.  The  case  was  tried  by  the  court 
without  a  Jury,  and  judgment  was  rendered 
In  favor  of  the  plain  tiff  for  the  sum  of  |270, 
or  at  tbe  rate  of  $30  per  month  for  nine 
months,  as  provided  by  tbe  policy.  The  ap- 
peal is  from  the  Judgment 

Tbe  only  error  specified  is  that  the  court 
erred  In  overruling  defendant's  motion  for  a 
nonsuit,  which  was  Interposed  at  the  close  of 
plaintiff's  testimony,  and  the  defendant  of- 
fered no  evidence  whatever.    It  Is  contended 


by  counsel  for  appellant  that  under  the  con- 
tract of  insurance  It  was  obligatory  upon 
the  plaintlflT  to  give  written  notice  of  his  In- 
juries, which  he  failed  to  do;  and  It  Is  con- 
tended by  counsel  for  respondent  that  ap- 
pellant waived  notice  of  the  injury  by  Us 
subsequent  conduct  in  the  following  particu- 
lars, to  wit:  (1)  It  received  and  retained  the 
proofs  furnished  by  the  plaintiff  without 
objection;  (2)  It  demanded  further  informa- 
tion and  additional  proofs;  (3)  it  required 
the  Insured,  after  the  accident  and  notice 
thereof ,  to  have  respondent's  physician  make 
further  reports;  (4)  it  never  questioned  Its 
liability  upon  the  ground  that  notice  was  not 
given  as  required  by  tbe  contract  of  Insur- 
ance, but  attempted  to  question  Its  liability 
upon  the  ground  that  the  physician  of  the 
respondent  had  failed  to  make  the  reports 
required  by  tbe  provisions  of  the  insurance 
contract 

[1]  The  proof  of  injury  was  not  furnished 
within  the  10  days  required  by  the  insurance 
contract,  but  it  Is  shown  that  the  notice  was 
furnished  at  a  time  subsequent,  and  that  the 
insurance  company  had  full  notice  of  the  in- 
jury ;  that  such  proof  of  injury  so  furnished 
was  retained  by  the  appellant  without  objec- 
tion that  it  came  too  late,  but  appellant  de- 
manded further  and  additional  proofs.  We 
think  that  this  action  of  the  company  con- 
stituted a  waiver,  as  the  company  had  full 
notice  of  the  Injury  and  of  the  condition  of 
the  plaintiff  for  a  number  of  months  while 
he  was  under, the  care  of  a  physician  be- 
cause of  such  Injury.  Standard  Life  &  Acci- 
dent Ins.  Co.  T.  Davis,  59  Kan.  521,  53  Pac. 
856;  Wlldey  Casualty  Co.  v.  Sheppard,  61 
Kan.  851,  59  Pac.  661,  47  L.  R.  A.  650 ;  Hohti 
V.  Inter-State  Casualty  Co.  of  N.  Y.,  115 
Mich.  79,  72  N.  W.  1105;  Moore  v.  Wlldey 
Casualty  Co.,  176  Mass.  418,  67  N.  B.  673. 

It  appears  that  the  physician's  report  was 
not  satisfactory  to  the  appellant,  and  it 
asked  him  to  furnish  an  additional  report, 
whlcb  he  did.  This  requirement  on  the  part 
of  the  appellant  seems  Inconsistent  with  the 
claim  that  notice  was  not  given  as  required 
by  the  policy.  If  the  appellant  was  going  to 
stand  on  the  ground  that  the  notice  had  not 
been  given  as  required  by  the  insurance  con- 
tract. It  certainly  would  not  have  asked  for 
an  additional  report  from  the  physlcan.  We 
think  by  its  action  herein  It  waived  any  de- 
fense It  may  have  had  because  of  the  failure 
to  give  notice  of  the  Injury  within  the  time 
required  by  the  policy.  Sheanon  v.  Pac.  Mu- 
tual Life  Ins.  Co.,  83  Wis.  507,  53  N.  W.  878 ; 
Trippe  V.  Provident  Fund  Soc.,  140  N.  Y.  23, 
36  N.  XL  816,  22  Ia  B.  A.  432,  37  Am.  St  Rep. 
529. 

It  appears  from  the  evidence  that  the  agent 
of  the  company  had  received  the  proofs  of 
the  accident  two  days  after  the  accident,  and 
that  be  was  treated  as  the  agent  of  appel- 
lant, as  having  authority  to   receive  such 
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proofs,  and  tbat  thereupon  tlie  company  In- 
vestigated the  matter  by  seeking  advice  In 
reference  to  the  case,  both  from  respondent's 
physician  and  from  respondent  himself,  as 
well  as  from  appellant's  agent,  Badger. 

It  was  held  in  Travelers'  Ins.  Co.  of  Hart- 
ford, Conn.,  V.  Edwards,  122  D.  S.  457,  7  Sup. 
Ct.  1249,  30  L.  Ed.  1178,  that  such  acts  consti- 
tuted a  waiver  by  an  insurance  company. 

It  appears  that  the  appellant  denied  liabil- 
ity upon  the  ground  that  proper  proof  as  to 
the  condition  of  the  respondent  by  his  physi- 
cian was  not  furnished  from  time  to  time, 
and  not  upon  the  ground  that  it  had  not  re- 
ceived notice  of  the  accident  within  the  time 
required  by  the  policy.  We  think  this  con- 
stituted a  waiver. 

In  Lampkin  r.  Travelers'  In&  Co.,  U  Colo. 
App.  249,  52  Pac.  1040,  it  is  held  that  proof 
of  loss  is  waived  by  refusal  to  pay  accident 
insurance  on  the  ground  that  there  was  mis- 
representation in  obtaining  the  policy.  Coun- 
sel for  appellant,  however,  contends  that  the 
waiver  of  proof  of  loss  is  not  in  issue  in  this 
case,  and  cites  Aronson  v.  Frankfurt  Accident 
&  P.  G.  Ins.  Co.,  9  Cal.  App.  473,  99  Pac.  537. 
In  that  case  the  objection  was  made  by  coun- 
sel for  the  company  to  evidence  adduced  on 
the  trial  on  behalf  of  the  insured  tending  to 
show  a  waiver,  whereas  he  had  pleaded  com- 
pliance with  the  policy. 

[2]  The  case  at  bar  presents  an  entirely 
different  proposition.  The  proof  of  waiver 
was  introduced  by  the  appellant  itself,  when, 
on  cross-examination  of  respondent's  wit- 
nesses, the  appellant  introduced  numerous 
letters  showing  the  waiver  by  the  company. 
The  appellant,  having  introduced  this  evi- 
dence, is  not  in  a  position  to  claim  that  the 
proof  of  the  waiver  of  notice  was  improperly 
admitted,  it  having  introduced  such  evidence 
on  its  behalf,  and  It  certainly  will  not  be 
heard  to  say  that  there  was  no  waiver  when 
its  own  evidence  shows  that  there  was.  An 
amended  complaint  could  have  been  made  to 
show  such  waiver,  but  it  became  unnecessary 
to  amend  the  pleadings  when  the  propf  intro- 
duced by  the  appellant  obviated  that  neces- 
sity. 

[3]  It  Is  one  of  the  plain  rules  of  pleading 
and  procedure  that  the  failure  to  object  to 
evidence  at  the  time  it  is  offered  is  a  waiver 
of  the  objection  that  it  is  not  admissible  un- 
der the  pleadings.  McCarthy  v.  Phelan,  132 
Cal.  404,  64  Pac.  570;  Stockton  Com.  Harves- 
ter, etc.,  Co.  T.  Glenn  Falls  Ins.  Co.,  121  Cal. 
167,  53  Pac.  565;  Lawlor  v.  Kemper,  20  Mont 
13,  49  Pac.  398. 

It  was  held  in  Moore  ▼.  Campbell,  72  CaL 
253,  13  Pac.  690,  that  if  the  evidence  offered 
Is  not  objected  to,  the  party  presenting  it  is 
entitled  to  the  benefit  of  any  cause  of  action 
or  defense  established  thereby.  The  court 
said:  "The  answer  might  hare  been,  and 
I)erhaps  should  have  been,  amended  at  the 
trial,  but  as  the  case  was  tried  upon  it  with- 
out objection  as  to  its  sufficiency,  and  the 


findings  and  decision  were  Justified  by  the 
evidence,  the  order  refusing  a  new  trial 
should  now,  we  think,  be  affirmed."  Feidler 
T.  Motz,  42  Kan.  619,  22  Pac  561. 

In  Guley  v.  Northwestern  Coal  &  Transpu 
Co.,  7  Wash.  491,  35  Pac.  372,  it  was  held 
that  where  evidence  is  received  without  ob- 
jection that  it  is  not  admissible  under  the 
pleadings,  and  no  motion  to  strike  out  or 
suggestion  of  -surprise  is  made,  a  nonsuit  is 
properly  refused,  and  that  a  party  cannot  ob- 
ject to  the  irrelevancy  of  evidence  which  be 
himself  introduced. 

Counsel  for  appellant  contends  that  suit 
could  not  be  instituted  under  the  provisions 
of  the  contract  of  insurance  untU  the  assured 
had  recovered  from  total  disability.  In  case 
of  total  disability,  under  the  provisions  of 
the  policy,  the  insured  was  entitled  to  $30 
per  month,  and  we  think,  under  the  provi- 
sions of  said  policy,  that  amount  became  due 
at  the  end  of  each  month  and  might  be  re- 
covered. 

In  Kentucky  Life,  etc.,  Co.  y.  Franklin,  102 
Ky.  512,  43  S.  W.  709,  it  was  held,  under  a 
policy  providing  for  the  payment  of  weekly 
Indemnity  not  exceeding  a  spedfled  sum,  for 
loss  of  time,  or  for  payment  of  mon^  value 
of  insured's  time  for  a  period  during  which 
he  is  continuously  and  totally  disabled,  not, 
however,  to  exceed  a  certain  number  of  weeks 
from  the  time  of  the  accident,  the  insured 
was  entitled  to  a  weekly  indemnity,  and  need 
not  wait  until  his  disability  has  ceased,  or 
until  the  end  of  the  period  limiting  the  time 
for  which  Indemnity  could  be  recovered,  be- 
fore bringing-  his  action  for  loss  of  time. 

[4]  It  Is  provided  by  subdivision  N  of  the 
contract  of  Insurance  tiiat  no  action  at  law  or 
in  equity  shall  be  commenced  before  three 
months,  nor  after  six  months,  from  the  date 
on  which  this  paragraph  provides  that  affirm- 
ative proof  must  be  furnished  to  the  company. 
This  is  a  clear  violation  of  section  3321,  Rev. 
Codes,  which  provides  that  every  stipulation 
or  condition  In  a  contract  by  which  any  party 
thereto  is  restricted  from  enforcing  his  rights 
under  the  contract  by  the  usual  prot-eedlngs 
in  the  ordinary  tribunals,  or  which  limits  the 
time  in  which  he  may  enforce  his  rights,  is 
vpid.  It  would  seem  under  the  provisions  of 
that  section  that  the  plaintiff  was  not  bound 
by  the  limitations  in  said  contract  See  Hn- 
ber  v.  St  Joseph's  Hospital,  11  Idaho,  631,  83 
Pac.  768. 

The  appellant  does  not  attempt  to  show 
that  it  has  suffered  any  injury  because  of  any 
technical  failure  of  the  respondent  strictly  to 
comply  with  the  letter  of  said  insurance  con- 
tract It  is  conceded  that  the  respondent  was 
accidentally  hurt  and  totally  disabled  by  rea- 
son thereof  for  at  least  nine  months.  The 
agent  of  the  company  knew  that  the  respond- 
ent had  suffered  such  accident  and  the  com- 
pany was  fully  advised,  in  regard  to  the  mat- 
ter, by  its  agent  as  w^  as  by  the  physldaa 
of  the  re^wudeuL 
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Under  all  of  tbe  facta  of  the  case,  we  think 
the  appellant  la  liable.  The  judgment  must 
therefore  be  affirmed,  with  costs  In  favor  of 
respondent 

AILSHIE,  a  jr.,  and  STSWAKT,  J., 
concur. 

(56  Colo.  84S) 

PEOPLE  ex  rel.  STATE  BOARD  OF  EQUAL- 
IZATION «t  aL  V.  PITCHEB, 
Finance  Com'r. 
(Supreme  Court  of  Colorado.     Jan.  12,  1914. 
On  Beheaiing,  Feb.  2,  1014.) 

1.  Taxation  (i  448*)— Cohstbuotioh  —  Va- 
UDiTT— Taxation. 

Statutes  relative  to  the  powers  and  duties 
of  the  State  Board  of  'Equalisation,  the  Colorado 
Tax  Commission,  county  boards  of  equalization, 
and  county  asseasors  will,  if  possible,  be  so 
construed  as  to  render  them  consistent  with 
each  other  and  in  harmony  with  the  fundamental 
law. 

[Ed.  Note. — ^For  other  cases,  see  Taxation, 
Cent  Di«r.  11  787,  788;   Dec.  Dig.  |  448.*] 

2.  CONSTITimONAL  LAW  (i  70*)— Statutb»— 
VALiDnr— Taxation  —  Poliot  or  Lxqibla- 

T0RE. 

The  courts  will  not  declare  a  statute  pre- 
scribing the  procedure  for  raising  revenue  to  sup- 
port the  governmeut  to  be  invalid,  unless  its 
•repugnance  to  the  Constitution  is  beyond  rea- 
sonable doubt  even  though  it  appear  unwise. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  $g  129-132, 137;  Dec.  Dig.  § 
70.  •! 

&  Taxation  (J  460*)  —  Adjustment  and 
EQDAI.1ZATI0N— Legislative  Powebs. 
Tbe  constitutional  duty  imposed  upon  the 
State  Board  of  Equalization  to  adjust  and  equal- 
ize property  values  "among"  the  counties,  and 
the  duty  imposed  upon  the  county  boards  to  ad- 
just and  equalize  such  values  "within"  their  re- 
spective counties,  cannot  be  taken  away  by  stat- 
nte  and  conferred  upon  another. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S!  800-804;    Dec.  Dig.  {  450.*] 

4.  Taxation  (§§  449,  450*)— Equalization- 
Adjustment  OF  Values  —  Equalization 
Boards. 

Tbe  State  Board  of  Equalization  must  deal 
with  the  respective  county  values  as  entireties, 
and  tbe  several  county  boards  of  equalization 
can  deal  only  with  values  already  ascertained 
and  fixed  by  the  instrumentalities  provided  and 
empowered  by  the  Legislature  to  primarily  as- 
certain and  fix  such  valuea 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {§  790-804 ;   Dec  Dig.  {{  449,  450.*] 

6.  Taxation  (J  347*)— Validity— Legislatiyb 

Powebs. 

While  a  valuation  which  is  equal  and  uni- 
form is  not  unconstitutional  merely  because  it 
is  low,  tbe  General  Assembly  has  power,  in  the 
absence  of  a  constitutional  inhibition,  to  re- 
quire that  property  be  assessed  at  its  full  cash 
value,  and  to  provide  the  plan  necessary  to  ef- 
fectuate that  result 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  879-681,  583 ;    Dec.  Dig.  i  347.»] 

e.  Taxation  (J  451*)  —  Assesbobb  —  Powebb 
AND  Duties— Change  by  Statute. 

While  tbe  term  "assessors,"  as  used  in 
Const,  art.  14,  {  8,  providing  for  the  office  of 
county  assessor,  has  tbe  meaning  given  it  gen- 
erally by  tbe  Inhabitants  of  the  territory  at  the 
time  of  the  adoption  of  such  provision  of  the 
Constitution,  this  does  not  preclude  the  Legis- 


lature from  providing  that  the  assessor's  work 
may  be  corrected,  supplemented,  or  reviewed, 
and  from  providing  a  plan  therefor. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ||  805,  808;   Dec.  Dig.  i  45L*] 

7.  Taxation  {|  446%*)- Validity— Cbbation 
or  BoABO — Legislative  Powebs. 

Tbe  purpose  of  Seas.  Laws  1911,  p.  612, 
creating  the  Colorado  Tax  Commission  and  pre- 
scribing its  powers  and  duties,  is  to  create  a 
central  body  and  empower  it  to  perform  those 
functions  of  assessment  essential  to  bring  the 
property  in  each  county  for  taxation  purposes 
to  its  full  cash  value,  does  not  interfere  with  the 
constitutional  powers  of  the  state  or  county 
boards  of  equalization. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  788;  Dec  Dig.  {  446V&.*] 

8.  Taxation  (g  448*)— Tax  CoiaassioN— Va- 
lidity or  Statute. 

Laws  1911,  p.  612,  which  creates  the  Col- 
orado Tax  Commission  and  defines  its  duties, 
and  in  section  13,  sulid.  1,  empowers  the  Com- 
mission to  require  all  property  to  be  assessed  at 
its  full  cash  value,  and  in  section  13,  subd.  6, 
and  section  31  prescribes  two  methods  of  bring- 
ing about  the  desired  result  is  not  violative  in 
any  of  the  constitutional  provisions  relative  to 
taxation. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {{  787,  788;  Dec  Dig.  {  448.*] 

9.  Constitutional  Law  (|  284*)— Due  Prt)-. 
OEBS— Taxation. 

Laws  1911^  p.  623,  |  31,  providing  that 
the  Tax  Commission  may  deal  with  the  aggre- 
gate values  of  the  different  counties,  as  pri- 
marily fixed  by  the  county  assessors  or  equal- 
ized by  tbe  county  boards  of  eqnalizatioo^  is  not 
violative  of  the  due  process  of  law  provision  of 
the  Constitution,  though  it  does  not  require 
that  the  Tax  Commission  give  special  notice  be- 
fore making  any  change  in  the  valuation  in  any 
county. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §f  893-896;  Dec.  Dig.  i 
284.*] 

10.  Taxation  (§  49*)— Valuation  by  Tax 
Commission  —  Assessed  Valuation  —  Pbe- 
sukftion. 

There  is  no  such  presumption  that  the 
valuation  made  by  a  county  assessor  is  tbe  full 
cash  value,  as  will  render  an  increase  of  tiie 
valuation  by  the  Tax  Commission  invalid  as 
an  overvaluation,  and  in  violation  of  the  con- 
stitutional requirement  that  taxation  be  uni- 
form and  according  to  a  just  valuation. 

[Ed,  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  SS  115-124;    Dec.  Dig.  §  49.*] 

IL  Constitutional  Law  (|  50*)— Statutes 
(8  214*)- Statute  Ceeating  Tax  Commis- 
sion—Constbuction— Validity. 

The  refusal  of  the  people  to  adopt  a  pro- 
posed constitutional  amendment  to  Const  art 
10,  i_  15,  and  thereby  create  a  state  tax  com- 
mission vested  with  the  powers  resting  in  the 
Tax  Commission  and  the  State  Board  of  Equal- 
ization, does  not  construe  or  render  unconsti- 
tutional Sess.  Laws  1911,  p.  612,  creating  the 
Colorado  Tax  Commission  and  defining  its 
duties. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {g  48,  49;  Dec.  Dig.  g  50;* 
Statutes,  Cent  Dig.  g  290 ;   Dec.  Dig.  g  214.*] 

12.  Taxation  (g  497*)— Bight  to  BKUEr— 
Admissions— Effect. 

Where  the  matters  involved  in  mandamus 
pertain  to  ^rave  governmental  functions,  vested 
by  the  Legislature  in  a  particular  boara,  they 
cannot  be  affected  by  any  admissions  of  the 
petitioner,  where  the  relief  adjudged  only  sus- 


*For  otber  cases  le*  nun*  topic  and  seetloa  NUMBER  In  Dec.  Dig.  4  Am.  Dig.  Key-No.  Series  t  Rap'r  iDdaxas 


Digitized  by  V^OOQ IC 


510 


1S8  PACIFIC  REPOBTER 


(Colo. 


tains  the  lawful  acts  of  the  board,  and  Is  dear- 
ly warranted  by  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  9U,-912 ;   Dec.  Dig.  i  497.*] 

13.  Taxation  (§  497*)— Tax  Commission— Ob- 

ders— m  an  d  amus. 

Since  the  orders  of  a  tax  commission  may 
be  changed  by  the  State  Board  of  Equalization 
and  do  not  oecome  finally  etCective  until  the 
latter  board  has  acted,  it  is  not  improper  to 
refer  to  them  in  a  petition  of  mandamus  as 
orders  of  the  State  Board  of  E^qualization. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §{  911,  912 ;   Dec.  Dig.  {  497.*] 

14.  Constitutional  Law   (f   42*)— Ddties— 
Right  to    Raise   Constitutionai,   Ques- 

TIONa 

Public  officers  vested  with  the  duty  to  car- 
17  out  statutory  directions  and  perform  purely 
ministerial  duties  should  not  be  permitted  to 
question  the  constitutionality  of  statutes  as  an 
excuse  for  their  refusal  to  perform  such  duties. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §{  39,  40;  Dec.  Dig.  i  42.*] 

Gabbert,  Hill,  and  Garrlgues,  JJ.,  dissenting. 

En  Bana  Original  proceedings  In  manda- 
mus by  the  People,  on  the  relation  of  the 
State  Board  of  Equalization  and  another, 
against  Clair  J.  Pitcher,  Commissioner  of 
Finance  and  Ex  Officio  Assessor  of  City  and 
County  of  Denrer.  AlternatiTe  writ  made 
absolute. 

Fred  Farrar,  Atty.  Gen.,  Norton  Montgom- 
ery and  Frank  C.  West,  Asst  Attys.  Gen., 
for  petitioner.  I.  N.  Stevens  and  Geo.  Q. 
Richmond,  both  of  Denver  (Benedict  &  Phelps, 
of  Denver,  of  counsel),  for  respondent  Rog- 
ers, Ellis  &  Johnson,  of  Denver  (Pierpont 
Fuller,  of  Denver,  of  counsel),  amid  curiie. 

WHITE,  J.  Upon  application  of  the  People 
ex  rel.  the  State  Board  of  Equalization  and 
the  Colorado  Tax  Commission,  we  assumed 
original  Jurisdiction  of  the  matters  here  in- 
volved, and  issued  the  alternative  writ  of 
mandamus  directed  to  respondent.  Pitcher, 
as  commissioner  of  finance  and  ex  officio 
assessor  of  the  city  and  county  of  Denver, 
commanding  him  to  make,  as  directed  and  or- 
dered by  the  Colorado  Tax  Commission  and 
also  by  the  State  Board  of  Equalization,  a 
certain  Increase  in  the  valuation  of  the  as- 
sessment of  the  real  and  personal  property 
of  the  city  and  county  of  Denver  as  returned 
in  bis  abstract  of  assessment  for  the  year 
1913,  or  to  show  cause  within  a  day  named 
why  he  had  not  done  so. 

The  pleadings  disclose  that  the  county  as- 
sessors within  and  for  each  county  of  the 
state,  filed  with  the  Colorado  Tax  Commis- 
sion, as  required  by  law,  abstracts  of  assess- 
ment of  property  within  their  respective  coun- 
ties for  the  year  1913;  that  the  Tax  Commis- 
sion therenpon  determined  that  in  58  of  the 
63  counties  of  the  state  the  valuations  fixed 
by  the  several  assessors,  and  set  forth  In 
such  abstracts  of  assessment,  were  below  the 
full  and  true  cash  value  of  the  property  so 
assessed.  It  thereupon  examined  all  such 
abstracts  of  assessment,  and  secured  informa- 


tion for  the  purpose  of  ascertaining  the 
changes  and  Increase  necessary  to  canse 
sncb  property  to  appear  on  the  assessment 
rolls  at  its  full  cash  value,  made  and  enter- 
ed findings  in  that  respect,  and  ordered  and 
directed  the  several  county  assessors,  inclnd- 
Ing  the  respondent,  to  make  the  required 
change  in  their  respective  counties.  In  tbe 
dty  and  county  of  Denver  the  increase  made 
and  ordered  upon  the  valuation  as  returned 
by  the  assessor  was  40  per  cent,  or  approxi- 
mately $102,000,000,  and  in  the  entire  state 
approximately  $187,000,000,  over  and  above 
the  valuation  returned  by  the  several  conn^ 
assessors.  The  Tax  Commission  therenpon 
reported  its  action  In  the  premises  to  the 
State  Board  of  Equalization,  in  session  for 
the  purpose  of  equalizing  assessments  among 
the  several  counties  of  the  state.  That  board 
made  no  changes,  but  adopted  the  finfUnga 
of  the  Tax  Commission,  fixed  the  levy  of  tax- 
es for  state  purposes,  and  certified  its  action 
in  the  premises  to  the  Tax  Commission  and 
the  several  assessors  of  the  state.  Thereaft- 
er the  Tax  Commission,  by  an  order  made 
and  entered,  redted  the  action  of  the  State 
Board  of  Ekjualization  in  the  premises  and 
the  levy  fixed  for  state  purposes,  and  again 
ordered  and  directed  the  assessors  of  the  sev- 
eral counties,  Indudlng  the  respondent,  to 
mak'e  the  spedfied  Increase  by  adding  the 
amount  which  the  former  had  found  neces- 
sary in  each  county  to  make  the  assessment 
of  the  property  therein  of  full  cash  value. 
The  State  Auditor  likewise  certified  to  the 
clerk  and  recorder  of  the  dty  and  connty 
of  Denver  that  the  State  Board  of  Equaliza- 
tion, convened  and  in  session  for  that  pur- 
pose, had,  on  the  20th  day  of  October,  1913, 
fixed  the  rate  of  tax  at  1.8  mills,  to  be 
levied  and  collected  within  the  various  coun- 
ties of  the  state  for  state  purposes  for  that 
year,  and,  among  other  things,  had.  by  reso- 
lution duly  adopted.  Increased  the  valuation 
of  the  real  and  personal  property  of  the  dty 
and  county,  as  hereinbefore  set  forth,  as 
having  been  made  and  ordered  by  the  Tax 
Commission. 

The  return  of  the  respondent  to  the. alter- 
native writ  challenges  the  suffidency  of  the 
facts  to  state  a  cause  of  action,  alleges  that 
the  assessment  made  and  certified  by  him  is 
the  full  and  true  cash  value  of  the  property  as- 
sessed, except  that  since  transmitting  bis  ab- 
stract to  the  Tax  Commission  he  has  increas- 
ed the  valuation  of  the  assessable  property 
within  the  dty  and  county  of  Denver  a  little 
more  than  $8,000,000 ;  that  the  Tax  Commis- 
sion and  the  Board  of  E<qualization  each  ex- 
ceeded its  Jurisdiction  in  the  premises ;  that 
the  valuation  of  the  property  as  determined 
by  the  Commission  was  greatly  in  excess  of 
its  true  value;  and  that  the  statutory  provi- 
sions under  which  the  Tax  Commission  and 
the  Board  of  Equalization  pretended  to  act 
are  unconstitutlonaL 
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[1]  The  record  discloses  tbat,  In  making, 
ordering,  and  directing  the  Increase  In  the 
valuation  of  the  assessable  property  over 
that  as  returned  by  the  assessor,  the  State 
Board  of  Equalization  and  the  Colorado  Tax 
Commission  diipUcated  each  other's  acts.  It 
therefore  follows  that,  If  the  acts  performed 
constituting  the  Increase  fall  within  the  pow- 
ers conferred  upon  either  body,  the  increase 
must  be  sustained;  otherwise  declared  non- 
etfectlTe.  In  determining  this  question.  It 
is  also  essential  to  consider  the  powers  and 
duties  of  county  assessors  and  county  boards 
of  equalization;  and  In  doing  this  a  construc- 
tion must  be  placed  upon  the  acts  of  the 
General  Assembly,  if  possible,  so  as  to  ren- 
der them  consistent  with  each  other  and  in 
harmony  with  the  fundamental  law. 

[2]  Moreover,  as  the  power  of  the  Legis- 
lature to  enact  laws  and  prescribe  the  pro- 
cedure for  raising  revenue  to  support  the 
government  is  plenary,  except  as  limited  by 
the  inhibitions  of  the  federal  and  state  Con- 
stitutions, no  act  of  that  department  will  be 
declared  Invalid  unless  Its  repugnance  to  the 
fundamental  law  Is  clear  and  beyond  reason- 
able doubt.  The  Judicial  department  Is  not 
Invested  with  legislative  power,  and  cannot 
arrest  acts  of  legislation  within  constitutional 
bounds,  even  though.  In  the  judgment  of  the 
court,  such  acts  be  unwise.  Newman  t. 
People,  2a  Colo.  300,  306,  47  Pac.  278;  Wads- 
worth  V.  U.  P.  R.  B.  Co.,  18  Colo.  600,  612, 
33  Pac.  515,  23  L.  R.  A.  812,  36  Am.  St 
Rep.  309;  Cooley's  Const  lim.  (6th  Ed.)  c.  7. 

In  People  ex  rel.  v.  Henderson,  12  Colo.  369, 
371,  21  Pac.  144,  146,  Mr.  JusUce  Helm  well 
expressed  this  rule  in  the  following  language : 
"We  also  bear  In  mind  the  familiar  princi- 
ples that  except  as  controlled  by  constitu- 
tional limitation,  the  authority  of  a  state 
legislature  in  enacting  laws  Is  plenary,  and 
that  unless  there  be  a  clear  and  positive  re- 
pugnancy between  a  statute  and  a  constitu- 
tion, the  statute  must  be  unheld." 

And  in  Ames  t.  People,  26  Colo.  83,  109, 
56  Pac.  656,  665,  after  quoting  with  approval 
this  language  of  Mr.  Justice  Helm,  we  said: 
"In  numerous  other  cases  this  rule  of  con- 
struction has  been  approved  by  this  court 
but  it  is  not  necessary  to  cite  them  here,  as 
it  has  become  firmly  established  in  this  ju- 
risdiction." 

See,  also,  State  ex  rel.  v.  Daniels,  143  Wis. 
649,  653,  128  N.  W.  565,  566,  where  the  rule 
is  aptly  expressed  in  the  following  language: 
"It  is  elementary  law  that  an  act  of  the 
Legislature  will  not  be  declared  unconstitu- 
tional unless  its  repugnance  to  the  Constitu- 
tion is  clear  and  beyond  reasonable  doubt 
*  *  *  Equally  well  settled  and  as  oft  re- 
iterated is  the  other  rule  that  'the  Legisla- 
ture has  plenary  power  over  the  whole  sub- 
ject of  taxation  within  constitutional  limita- 
tions.'" 

Keeping  in  mind  these  elementary  rules 
of  construction,  and  directing  our  attention 
to  the  state  Constitution,  we  find  that  it 


commands  the  General  Assembly  to  provide 
by  law  for  an  annual  tax  sufficient  with 
other  resources,  to  defray  the  estimated  ex- 
penses of  the  state  government  for  each  fis- 
cal year.  It  declares  that  all  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  with- 
in the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  under  a  plan 
which  shall  secure  a  just  valuation  for  the 
purposes  of  taxation.  It  exempts  some,  and 
prohibits  the  exemption  of  other  property, 
from  taxation.  It  Inhibits  the  General  As- 
sembly from  Imposing  taxes  for  the  purposes 
of  any  county,  city,  or  other  municipal  cor- 
poration, but  authorizes  it  to  invest  the  cor- 
porate authorities  thereof  with  the  power 
to  assess  and  collect  such  taxes,  and  limits 
the  rate  of  taxation  on  property  for  state 
purposes.  Const,  art  10,  $|  1  to  11,  inclu- 
sive. To  attain  this  end,  it  creates  certain 
governmental  agencies,  and  under  the  gen- 
eral power  of  legislation  Inherent  in  the 
General  Assembly,  as  well  as  by  express  pro- 
vision of  the  Constitution,  authorizes  the 
creation  of  others.  A  county  assessor  Is  re- 
quired to  be  elected  in  each  county  every  two 
years.  Const  art  14,  S  8.  A  state  board  of 
equalization  Is  constituted,  and  In  each  coun- 
ty a  county  board  of  equalization  Is  provided 
for.  Of  these  agencies,  however,  the  state 
and  county  boards  of  equalization  alone  are 
expressly  Invested  with  constitutional  duties, 
and  even  they  may  be  required  to  perform 
other  duties  by  legislative  enactment  Const 
art.  10,  i  16. 

[3]  The  constitutional  dnty  Imposed  upon 
the  State  Board  of  Egiualizatlon  is  to  adjust 
and  equalize  the  property  values  among  the 
several  counties  of  the  state,  and  tbat  upon 
the  several  county  boards  to  adjust  and 
equalize  such  values  within  their  respective 
counties.  These  duties  having  been  Imposed 
upon  these  agencies  by  the  Constitution,  the 
General  Assembly  is  powerless  to  tal^e  them 
away  or  confer  them  upon  another. 

[4]  In  People  ex  rel.  v.  Lothrop,  8  Colo. 
428,  it  was  held  that  the  constitutional  sec- 
tion creating  the  State  Board  of  Equaliza- 
tion and  prescribing  certain  duties  for  it  to 
perform  does  not  give  it  power  to  raise  the 
aggregate  values  previously  ascertained  by 
the  county  officers;  and  that  the  statutes 
then  in  force  did  not  purport  to  confer  that 
power.  Ames  v.  People,  26  Colo.  83,  96,  66 
Pac.  666.  It  was  further  held  therei^i  that 
the  term  "valuation,"  as  found  in  the  con- 
stitutional section,  "Imports  values  already 
estimated  and  fixed,  and  must  be  referred  for 
the  measure  of  its  force  and  meaning  to  the 
mode  prescribed  by  law  for  estimating  and 
fixing  valuations.  The  aggregate  material 
with  which  the  board  can  deal  Is  thus  lim- 
ited; they  may  adjust  and  equalize  valua- 
tions among  the  several  counties,  but  they 
cannot  add  to  its  volume."  So  it  follows,  as 
held  therein  and  also  In  People  v.  Ames,  27 
Colo.  126,  131,  60  Pac.  346,  that  the  State 
Board,  in  equalizing  and  adjusting  values, 
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must  deal  with  the  respective  county  valua- 
tions as  entireties.  Under  this  rule,  It  nec- 
essarily follows  that  the  aggregate  material 
with  which  the  several  county  boards  of 
equalization  can  deal  is  also  limited  and 
confined,  when  ezerdslng  the  constitutional 
powers  imposed,  to  the  values  already  ascer- 
tained and  fixed  by  the  Instrumentalities  pro- 
vided and  empowered  by  the  Legislature  to 
primarily  ascertain  and  fix  such  values.  By 
this  means  is  efTectuated  the  constitutional 
requirement  that  all  taxes  be  uniform  upon 
the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the  tax, 
and  be  levied  under  a  plan  which  shall  se- 
cure a  just  valuation  for  the  purposes  of  tax- 
ation. 

[6]  But  there  Is  no  constitutional  require- 
ment that  taxes  be  levied  under  a  plan  which 
shall  secure  a  full  valuation,  and  therefore 
a  valuation,  however  low,  which  Is  equal  and 
uniform.  Is  a  just  valuation  and  meets  the 
constitutional  requirement  However,  as  the 
taxing  power  is  vital  to  the  functions  of 
government,  and  the  duty  is  constitutionally 
imposed  ni)on  the  General  Assembly  to  pro- 
vide by  law  for  a  state  tax  sufficient,  with 
other  resources,  to  defray  the  estimated  ex- 
penses of  the  state  government  for  each  fis- 
cal year,  and  the  rate  of  taxation  on  prop- 
erty for  state  purposes  is  limited  by  the 
Constitution  to  not  exceed  four  tiillls  on  the 
dollar  of  valuation,  it  may  become  of  impera- 
tive necessity  to  the  very  existence  of  the 
state  governbient  and  its  Institutions  that 
property  be  assessed  according  to  its  full 
cash  value,  and,  unless  there  be  a  constitu- 
tional inhibition,  it  lies  within  the  power  of 
the  General  Assembly  to  provide  the  plan 
necessary  in  Its  opinion  to  effectuate  that  re- 
sult 

In  People  ex  reL  v.  Lothtop,  supra,  It  was 
held  that  the  statutes  then  In  force  did  not 
purport  to  confer  upon  the  State  Board  of 
Equalization  the  power  to  raise  the  aggre- 
gate values  of  property  previously  ascertain- 
ed by  the  county  officers,  and  that.  If  such 
power  was  conferred  by  statute,  it  would  con- 
stitute that  body  a  board  of  assessors  with 
power  to  fix  and  determine  values  as  well 
as  to  adjust  and  equalize  valuations.  At  the 
dme  of  that  decision,  the  statutes  provided 
that  all  property,  both  real  and  personal, 
within  the  state,  not  expressly  exempted  by 
law,  should  be  subject  to  taxation ;  that  all 
taxable  property  should  be  listed  and  valued 
each  year  and  be  assessed  at  its  full  cash 
value ;  and  provided  a  complete  plan  where- 
by county  assessors  should  list,  value,  and 
assess  such  property  at  such  value.  More- 
over, It  required  each  assessor  to  take  an 
oath  and  attach  the  same  to  bis  assessment 
rolls  to  the  effect  that  he  had  made  diligent 
Inquiry  and  examination  to  ascertain  all  the 
property  within  his  county  subject  to  taxa- 
tion; that  he  had  assessed  it  equally  and 
uniformly,  according  to  bis  best  judgment 
and  Information  and  belief  at  its  full  cash 


value ;  that  be  had  faithfully  compiled  with 
all  duties  imposed  on  the  assessor  by  the 
revenue  laws ;  that  he  had  not  Imposed  any 
unjust  assessment  through  malice,  nor  allow- 
ed any  one  to  escape  a  just  and  equal  assess- 
ment through  favor.  Section  37  (2276)  O.  U 
p.  754.  These  statutes  constituted  a  com- 
plete scheme  whereby  the  county  assessors 
primarily  made  the  assessment  in  the  respec- 
tive counties.  Nevertheless  the  Legislature, 
evidently  recognizing  the  constitutional  limi- 
tations of  the  state  and  several  county 
boards  of  equalization,  wisely  provided  (sec- 
tion 38  [2277]  G.  L.  p,  754)  that  the  latter 
bodies.  In  their  respective  counties,  should 
correct  and  complete  the  assessment  rolls, 
and,  to  that  end,  might  supply  omissions 
therein,  and,  in  equalizing  the  same,  might 
increase,  diminish,  or  otherwise  alter  and 
correct  any  assessment  or  valuation.  In 
fact,  as  said  in  People  ex  rd.  t.  Lothrop,  su- 
pra, the  statute  "constitutes  them  a  quasi 
court  to  hear  any  and  all  complaints  of  the 
taxpayer  touching  the  valuation  or  listing  of 
his  property,  with  foil  power  to  adjust  and 
correct  the  assessment  roll  as,  in  their  judg- 
ment, they  may  Aeem  proper  and  right,  thus 
adding  statutory  duties  to  their  constitution- 
al duty  'to  adjust  and  equslize.' "  Clearly,  if, 
as  said  on  page  462  of  that  opinion  (3  Colo.), 
the  power  to  raise  the  aggregate  values  of 
property  previously  ascertained  by  the  coun- 
ty officers  was  conferred  by  statute  upon  the 
State  Board  of  Equalization,  it  would  consti- 
tute that  body  a  board  of  assessors  wltii 
power  to  fix  and  determine  values  as  well  aa 
to  adjust  and  equalize  valuations,  then  by 
section  38  (2277)  G.  L.  p.  754,  supra,  when 
similar  power  was  conferred  upon  county 
boards  of  equalization  they  were  thereby 
constituted  boards  of  assessors  within  their 
respective  counties. 

[I]  But,  it  is  said  that  as  a  county  assessor 
is  a  constitutional  officer,  though  his  duties 
are  left  unprescribed  in  that  instrument,  the 
General  Assembly  is  impliedly  inhibited  from 
authorizing  any  other  officer  to  perform  any 
of.  the  duties  or  functions  of  assessment 
Some  courts  have  held  that  where  the  Con- 
stitution desigrnates  an  officer  to  be  elected 
for  a  definite  period  without  defining  his 
duties  or  making  specific  provision  therefor, 
and  such  office  was  known  at  common  law, 
that  thereby  such  officei:  acquires  a  right  of 
which  the  Legislature  may  not  deprive  him, 
to  the  exercise  of  the  powers  which  have  im- 
memorlally  attached  to  the  office.  However, 
the  rule  Is  by  no  means  imlversal,  and,  aa 
far  as  we  have  been  able  to  ascertain,  has 
been  confined  exclusively  to  well-known  com- 
mon-law officers,  such  as  constable,  coroner, 
and  sheriff.  Moreover,  the  rule,  even  as  to 
such  officers,  does  not  seem  to  be  logically 
supported.  In  State  v.  Dews,  determined  by 
the  Superior  Court  of  Georgia,  R.  M.  Gharlt 
397,  this  question  is  considered  at  length. 
The  Constitution  of  that  state  established 
the  tenure  of  the  office  of  sherU^  but  Im- 
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posed  no  other  limitations  upon  tbe  power  of 
the  Leglslatnre  in  relation  to  it,  and  it  was 
beld  that,  by  the  silence  of  the  Constitution 
as  to  tbe  duties  pertaining  to  that  offlce,  it 
submits  them  "to  the  direction  and  control  of 
that  department  of  the  government,  which 
Is  Invested  with  the  power  of  malclng  all 
laws  which  are  not  repugnant  to"  the  Consti- 
tution. Further  on  in  the  opinion,  the  court 
said :  "But  It  Is  said  that  the  word  'sheriff,' 
is  known  to,  and  derived  from,  the  laws  of 
England,  and  that  by  its  adoption  Into  oar 
Constitution  tbe  nature  and  character,  the 
powers,  duties,  and  ri^ts  of  that  office,  as 
it  existiid  under  those  laws,  became  fixed  and 
established,  by  the  fnndamental  law  of  the 
state,  beyond  the  reach  of  legislative  altera- 
tion, and  that,  as  by  the  common  law  and 
tbe  statutes  14  Edward  III.  c.  10,  and  19 
Henry  VII,  c.  10,  the  sheriff  has  the  custody 
and  keeping  of  the  lall,  and  of  the  prisoners 
therein,  that  custody  Is  by  the  Constitution 
embraced  In  tbe  offlce  of  sheriff,  and  cannot 
be  separated  from  it  by  legislative  act  If 
the  premises  assumed  be  that  the  term  'sher- 
Itt  has  been  Introduced  into  our  Constitution 
according  to  its  strict  etymological  sense,  and 
as  importing  what  it  originally  signified  at 
common  law,  the  keeper  of  the  county,'  with 
tbe  authorities  and  dignities  attached  to  the 
station,  as  the  associate  of  the  king,  the 
chief  executive  and  military  officer  of  the 
county,  Invested  also  with  high  Judicial  low- 
ers, whose  offlce  was  purely  honorary,  and 
whose  duties  were  gratuitously  discharged,  it 
must  be  obvious  that  they  are  Incorrect,  if, 
in  fact,  they  be  not  repugnant  to  the  genius 
of  our  Institutions;  while  also,  it  must  be 
equally  apparent  that  by  parity  of  reason 
Justices  of  the  peace  will  be  protected;  by 
constitutional  safeguard,  in  the  same  tenure. 
Jurisdiction,  powers,  and  incidents  which  be- 
long to  those  officers  In  the  country  from 
which  the  Constitution  has  derived  their  des- 
ignation. And  the  reason  why  the  corollary 
deduced  frOm  these  premises  Is  untrue  wlU 
furnish  an  answer  to  the  argument  that  has 
been  built  uiton  them.  It  Is  that  they  are 
officers  created  by  law,  whose  duties,  powers, 
and  responsibilities  are,  and  always  have 
been,  regulated  and  controlled  by  law. 
*  *  *  The  administration  of  Justice,  the 
pursuit  of  rights,  and  the  redress  of  wrongs 
— all  laws  which  are  administered  through 
Judicial  tribunals,  all  which  relate  to  proper- 
ty, to  contracts,  or  persons;  and  these  form 
the  great  mass  of  the  laws  of  every  civilized 
community ;  the  whole  criminal  Jurispru- 
dence of  the  country,  and  everything  con- 
nected with  the  enforcement  of  dvll  rights 
require  the  agency  of  the  offlce  of  sheriff  in 
England,  or  of  an  officer  of  like  nature  and 
character,  In  every  country  where  laws  and 
courts  of  Judicature  are  Icnown,  and  are 
therefore  Immediately  connected  with  his 
powers  and  duties.  If,  then,  the  powers  and 
duties  of  the  sheriff,  as  they  exist  In  England, 
are  surrounded  by  the  Impregnable  safeguard 
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of  the  Constitution,  the  laws  of  that  country, 
almost  in  their  totality,  have  been  inflexibly 
fixed  upon  us ;  they  cannot  be  changed,  since 
any  change  In  them  must  affect  the  sherUF 
In  his  powers  or  duties,  his  rights  or  respon- 
sibilities, and  make  them  different  from  what 
they  were  in  Ehgland  at  the  period  of  the 
establishment  of  our  Constitution;  and  the 
framers  of  It,  when  ordaining  a  government 
in  which  they  embodied  the  representative 
principle,  in  order  that  It  might  reflect  the 
sentiments  of  the  community,  and  with  the 
distinct  design  that  the  political  society 
which  they  are  organizing  should  advance 
with  the  advancement  of  the  age,  and  accom- 
modate Itself  to  the  improvements  of  society, 
have,  with  the  Iron  hand  of  an  tmbruted 
despotism,  stamped  inflexible  immutability 
upon  our  institntlons ;  have  bound  us  to  the 
notions  of  our  ancestors,  no  matter  how  ex- 
ploded by  the  sentiments  of  society,  or  in- 
consistent with  the  interests ;  and  not  mere- 
ly limited,  but  abolished,  the  power  of  the 
Legislature,  in  the  very  effort  to  organize  it. 
The  proposition  is  too  monstrous  to  be  for 
a  moment  entertained.  If  It  be  true,  the  con- 
temporaries of  the  Constitution  and  those 
who  themselves  bad  an  agency  in  ftamlng 
It  have  betrayed  a  lamentable  ignorance, '  or 
been  guilty  of  a  wanton  disregard  of  its  pro- 
visions, by  divesting  the  sheriff  of  the  high 
Judicial  and  executive  powers  which  belong- 
ed to  him  in  England,  and  degrading  him  to 
the  performance  of  unmixed  ministerial  serv- 
ices ;  by  transferring  from  him  the  authority 
of  presiding  at  elections  and  imposing  on 
lilm  the  duty  of  attending  them  as  a  mere 
police  officer,  subject  to  the  orders  of  others 
who  preside ;  by  depriving  him  of  the  im- 
portant privilege  of  selecting  Jurors;  by  ad- 
mitting constables  not  of  his  nomination  to 
participate  with  bim  In  tbe  service  of  writs; 
by  all  tbe  regulations  in  relation  to  sheriff's 
sales,  and  by  the  enforcing  upon  him  of  the 
duties  of  humanity  towards  prisoners  whom 
the  common  law  allowed  'In  the  name  of 
God'  to  starve.  If  they  could  not  support 
themselves;  by  requiring  from  him  a  bond 
as  a  prerequisite  to  tbe  discharge  of  his  du- 
ties, and  by  numlierless  other  Interferences 
with  his  powers  and  privileges ;  nay,  by  the 
Judiciary  Act  itself,  passed  almost  simulta- 
neously with  the  Constitution,  and  whose 
provisions  the  defendant  invokes  In  support 
of  his  claims ;  and  not  only  by  the  acts 
which  have  direct  reference  to  his  office,  but 
also  by  all  those  which  regulate  courts  and 
their  proceedings." 

[7]  However,  it  la  said  that  tbe  framers  of 
the  Constitution,  when  they  employed  the 
term  "assessor,"  necessarily  had  in  mind  the 
officer  whom  It  designated  in  the  light  in 
which  he  was  known  to  the  inhabitants  of  the 
territory.  In  this  view  we  concur,  but  it  does 
not  follow  therefrom  that  the  duties  pertain- 
ing to  the  offlce  may  not  be  changed  and 
modified  In  some  respects.    The  territorial 

Digitized  by  V^OOQIC 


514 


•188  PACIFIC  REPORTBB 


fCoIo. 


laws  recognized  the  assessor  from  tlie  begin- ' 
ning  as  an  agency  in  raising  public  revenue, 
whose  duty  was  prescribed  by  legislative  en- 
actment, frequently  changed,-  and  always 
subject  to  legislative  control.  The  employ- 
meut  of  the  term  in  the  Constitution  there- 
fore, 80  far  from  relieving  his  duties  from  the 
control  of  the  Legislature,  Imports  their  sub- 
jection to  the  legislative  will  in  the  formation 
and  adoption  of  regulations  that  will  secure 
a  Just  valuation  of  property  for  the  purposes 
of  taxation.  Though  the  ofBce  cannot  be  de- 
stroyed by  the  Legislature,  that  agent  may, 
nevertheless,  not  being  restricted  Ut  this  re- 
spect by  the  Constitution,  direct  and  provide 
that  the  work  of  such  office  may  be  corrected, 
supplemented,  or  reviewed.  While  Savings 
&  Loan  Society  v.  Austin,  46  CaL  416,  was 
overruled  in  Houghton  v.  Austin,  47  Cal.  646, 
as  {Minted  out  in  Ames  v.  People,  26  Colo.  83, 
92,  66  Pac.  666,  certain  language  found  in  the 
overruled  opinion'  is  so  pertinent  to  the  ques- 
tion now  being  considered  that  we  are  con- 
strained to  adopt  it  It  is  there  said  (46  CaL 
on  pages  474,  475,  and  476):  "The  argument 
for  the  plaintiCs  Is  that,  at  the  time  of  the 
adoption  of  the  Constitution,  the  term  'asses- 
sor* had  a  definite  and  well-understood  mean- 
ing, importing  that  he  is  an  officer  appointed 
or  elected  to  ascertain  and  determine  the 
value  of  property  for  the  purposes  of  taxa- 
tion; and  that,  in  requiring  such  an  officer  to 
be  elected  In  each  'district,  county,  or  town 
in  which  the  property  taxed  for  state,  coun- 
ty, or  town  purposes  Is  situated,'  the  Inference 
is  necessarily  implied,  not  only  that  he  is  to 
make  the  valuation,  but  that,  when  made.  Ills 
determination  as  to  the  value  is  final;  and 
that  the  valuation  cannot  be  changed,  altered, 
or  in  any  respect  modified,  unless  possibly  by 
some  superior  board  or  officer,  to  be  elected 
for  tliat  purpose  by  the  electors  of  that  dis- 
trict, county,  or  town.  In  support  of  this 
view,  we  are  referred  to  the  fact  that  this 
provision  is  peculiar  to  our  Constitution; 
and,  it  is  'claimed,  was  Inserted  ex  iudustria 
in  deference  to  the  wishes  of  the  native  Call- 
fomlans,  who  were  then  the  proprietors  of 
large  landed  estates,  and  were  apprehensive 
that,  unless  the  valuation  for  taxing  purposes 
should  be  made  by  local  assessors,  to  be  elect- 
ed by  the  people  of  the  district,  the  burdens 
of  taxation  might  be  Imposed  chiefly  on  their 
lands  and  herds,  to  the  exclusion  of  other 
property.  Whatever  weight  may  be  due  to 
this  argument,  it  can  hardly  be  deemed  of 
such  conclusive  force  as  to  preclude  an  exam- 
ination of  other  provisions  of  the  Constitu- 
tion in  order  to  determine  whether  the  con- 
struction now  contended  for  would  not  or 
might  not  be  subversive  of  one  of  Its  funda- 
mental principles.  As  already  stated,  the 
governing  rule  ordained  by  the  Constitution 
— the  central  Idea  which  pervades  that  in- 
strument in  respect  to  taxation — is  that  it 
shall  be  equal  and  uniform,  and  that  property 
shall  be  taxed  in  proportion  to  its  value.    As 


one  of  the  necessary  steps  towards  ascertain- 
ing Its  value,  local  assessors  must  be  elected, 
who  shall  make  the  primary  valuation.  Bot 
there  is  nothing  in  the  instrument  to  indicate 
that  this  valuation  was  intended  to  be  final. 
On  the  contrary,  it  Is  expressly  provided  that 
the  valuation  Is  to  be  ascertained  'as  directed 
by  law' — which  is  an  explicit  recognition  ot 
the  power  of  the  Legislature  to  provide  ap- 
propriate methods  for  ascertaining  the  value, 
subject  only  to  the  limitation  that  the  prima- 
ry valuation  shall  be  made  by  local  assessors 
to  be  elected  by  the  people  of  the  district. 
It  may  be  further  observed  that,  when  the 
Constitution  was  adopted,  the  term  'assessor' 
was  not  understood  as  defining  an  officer 
whose  valuations  were  to  be  necessarily  flnaL 
On  the  contrary,  from  the  earliest  period  in 
our  American  Jurisprudence,  assessors  had 
been  employed  in  almost  every  state  for  the 
purpose  of  making  the  primary  valuation  of 
property  for  taxation,  and  in  none  of  them, 
so  far  as  we  are  advised,  was  this  valuation 
final,  but  was  subject  to  correction  and  al- 
teration by  some  supervisory  board  or  officer. 
In  employing  the  term  'assessor,'  the  framers 
of  the  Constitution  must  be  understood  to 
have  used  It  In  this  Its  popular  sense." 

In  Ames  v.  People,  supra,  these  California 
cases  were  reviewed,  and  Houghton  v.  Aus- 
tin was  held  inapplicable  as  an .  autborlt? 
under  our  constitutional  provisions.  More- 
over, while  the  doctrine  of  Savings  &  Loan 
Society  V.  Austin  was  not  directly  approved, 
it  was  held  that  in  this  state  "the  sole  power 
of  fixing  values  is  not  vested  in  the  assessors 
by  the  Constitution.''  While  we  there  de- 
clined to  say  how  far  the  Oeneral  Assembly 
might  go  in  taking  from  county  assessors 
the  power  to  assess  property  for  taxation, 
we  did  bold  substantially  that,  construing 
section  8  of  article  14,  creating  the  office  of 
county  assessor,  in  connection  with  section 
3  of  article  10  of  the  Constitution,  which 
enjoins  upon  the  Oeneral  Assembly  the  duty 
of  providing  by  general  law  such  regulations 
as  shall  secure  a  Just  valuation  for  taxation 
of  all  property,  and,  bearing  in  mind  that 
section  7  of  the  same  article  expressly  per- 
mits the  General  Assembly  to  vest  in  corpo- 
rate and  municipal  authorities  power  to  as- 
sess and  collect  taxes  for  all  their  purposes, 
the  General  Assembly  was  not  inhibited  from 
enacting  laws  authorizing  the  assessment  ot 
certain  classes  of  property  by  some  otlier 
tribunal  or  board,  if,  in  its  wisdom,  it  de- 
termines that  there  a  Just  valuation  of  such 
property  may  best  be  secured,  and  If  the  act 
on  its  face  is  not  palpably  Ineffectual  to  ac- 
complish that  object  The  same  rule  that 
the  sole'  power  of  fixing  values  is  not  lodg- 
ed by  the  Constitution  In  county  assessors  is 
also  recognized  in  People  ex  xel.  v.  Lothrop, 
supra.  As  the  statutes  then  existed,  it  was 
pointed  out  that  the  only  exception  to  the 
power  of  the  county  assessor  and  the  county 
boards  of  equallsatioD  in  respect  to  aiiiwi 
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nient  was  the  express  statutory  provision  for 
the  assessment  of  nillroad  property  by  the 
State  Board  of  Equalization.  And  It  Is 
said:  "For  this,  In  the  opinion  of  the  Legis- 
lature, there  was  doubtless  an  obvious  neces- 
sity and  authority."  So  here  we  decline  to 
hold  how'  far  the  General  Assembly  may  go 
In  that  respect.  Nevertheless,  In  view  of 
the  constitutional  provisions  hereinbefore 
mentioned,  and  to  which  reference  will  again 
be  made,  we  are  certain  the  Legislature 
may  adopt  a  plan  whereby  the  work  of  as- 
sessors may  be  corrected,  supplemented,  add- 
ed to,  or  changed.  Thereby  that  which  the 
assessors  were  previously  authorized  to  do 
by  law  need  not  be  taken  away,  but  those 
agendes  may  still  be  left  free  to  perform 
those  functions.  B^irthermore,  this  view  Is 
strengthened  by  the  legislative  construction 
long  acquiesced  in  as  evidenced  by  the  act 
imposing  upon  county  lx>ards  of  equaliza- 
tion the  powers  and  duties,  as  hereinbefore 
pointed  out,  of  raising  or  lowering  valua- 
tions returned  by  the  assessor,  even  though 
it  may  greatly  augment  the  total  valuation 
of  the  county. 

Peculiarly  applicable  on  this  point  Is  cer- 
tain language  from  an  opinion  of  the  Court 
of  Appeals  of  Kentucky  in  a  case  determined 
under  a  constitutional  provision  requiring 
the  election  of  a  county  assessor  for  a  def- 
inite period,  but  silent  as  to  his  duties.  In 
that  case,  Spalding  v.  Hill,  86  Ky.  656,  660, 
7  S.  W.  27,  28,  it  is  said :  "The  Constitution 
of  the  state  requires  that  a  county  assessor 
shall  be  elected  every  four  years;  but  his 
duties  are  not  prescribed  by  that  instrument; 
his  duties  were  wisely  left  to  be  prescribed 
by  law.  It  is  conceded  that,  In  all  cases  of 
taxes  by  valuation,  an  assessment  Is  Indis- 
pensable and  primary;  It  lies  at  the  founda- 
tion of  the  proceeding.'  But  the  action  of 
the  assessor  in  making  the  assessment  is  not 
necessarily  final.  His  action  is  ex  parte. 
It  is  true  that  the  law  authorizing  the  assess- 
ment may  make  his  action  final;  but  it  Is  not 
necessarily  final  by  virtue  of  his  office.  Prom 
the  earliest  history  of  the  state,  assessors 
have  been  employed  for  the  purpose  of  mak- 
ing the  primary  valuation  of  the  property  in 
the  several  counties  of  the  state;  but  at  no 
period  in  the  history  of  the  state  has  the  ac- 
tion of  the  assessors  been  regarded  by  the 
lawmaking  power  as  necessarily  final;  for 
laws  have  been  passed  time  and  again,  creat- 
ing ctfunty  boards  of  supervisors,  with  the 
power  to  increase  or  decrease  the  value  plac- 
ed upon  the  citizens'  property  by  the  asses- 
sor." 

And  equally  applicable  is  that  from  State 
of  Wisconsin  ex  reL  Brown  County  v.  Myers, 
Judge,  etc.,  52  Wis.  628,  632,  9  N.  W.  777,  778, 
where,  in  considering  a  statute  authorizing 
the  appointment  of  three  discreet  freehold- 
ers, not  residents  or  owners  of  real  estate 
in  the  county,  to  review  the  aggregate  valu- 
ations made  by  the  county  board  of  the  tax- 
able property  in  the  aeveral  towna,  Tillages, 


and  cities  of  the  county,  It  is  said:  "The  law 
is  evidently  in  furtherance  of  Justice  and 
fairness  in  the  equalization  of  values,  and 
does  not  seem  open  to  any  constitutional  ob- 
jection; for  this  whole  matter  Is  within  the 
control  of  the  Legislature,  which,  doubtless, 
might  abolish  the  present  system  and  cre- 
ate a  state  board  for  the  assessment  and 
equalization  of  the  value  of  the  taxable  prop- 
erty of  the  state.  At  all  events,  such  a  law 
would  be  within  the  constitutional  power  of 
the  Legislature.  Therefore  the  Legislature 
may  change  the  existing  method  and  adopt 
one  better  calculated  to  insure  greater  uni- 
formity and  fairness  In  the  assessment  and 
equalization  of  the  taxable  property  of  the 
state,  when  such  a  method  can  be  devised. 
A  fair  valuation  of  property  constitutes  the 
very  basis  for  the  apportionment  of  a  tax, 
and  Is  the  main  object  to  be  secured  In  all 
legislation  upon  the  subject" 

In  Board  of  State  Tax  Commissioners  v. 
Board  of  Assessors,  124  Mich.  491,  494,  496, 
83  N.  W.  209,  210,  the  constitutionality  of  a 
statute  creating  a  tax  commission  to  super- 
vise the  assessment  roll  of  the  assessors  was 
under  consideration.  The  court  therein  used 
the  following  pertinent  language,  to  wit:  "It 
gets  down,  then,  to  the  question  whether  the 
exclusive  agency  for  making  such  assess- 
ments la,  under  our  Constitution,  some  offi- 
cer of  the  municipality,  whose  acts  are  final 
and  conclusive  as  well  to  the  state  as  to 
the  municipality ;  for  it  is  to  be  kept  in  view 
that,  both  at  the  time  of  the  adoption  of  the 
Constitution  and  at  the  present,  the  taxes 
levied  for  state  purposes  are  based  on  the 
same  assessment  as  are  those  collected  for 
local  use.  *  *  *  The  state  Is  concerned 
In  the  proper  assessment  of  property,  not 
only  as  to  its  own  interests  as  they  are  af- 
fected by  the  collection  or  failure  to  collect 
the  funds  necessary  to  carry  on  government, 
but,  as  the  supreme  authority  in  the  state, 
the  Legislature  is  required  by  section  12, 
art  14,  of  the  Constitution  to  see  to  it  that 
assessments  be  made  on  property  at  its  real 
value.  We  think  that  the  authority  of  the 
Legislature  is  not  so  restricted  as  to  pre- 
clude the  use  of  a  state  board  in  carrying 
into  elTect  this  important  constitutional  pro- 
vision. *  *  *  It  Is  suggested  that  inas- 
much as  section  13,  art  14,  provides  for  a 
state  board  of  equalization,  this  excludes  the 
right  to  authorize  such  a  board  as  the  board 
of  state  tax  commissioners.  This  is  based 
upon  the  claim  that  the  Board  of  Ekiuallza- 
tion  is  in  one  sense  an  assessing  board ;  but 
an  examination  of  this  act  discloses  that 
none  of  the  duties  of  the  State  Board  of 
Equalization  are  interfered  with  in  any  way." 

In  the  light  of  these  decisions,  and  bearing 
in  mind  the  constitutional  duty  imposed  upon 
the  General  Assembly  to  provide  by  law  for 
a  state  tax  sufficient  with  other  resources,  to 
defray  the  estimated  expenses  of  the  state 
government  for  each  fiscal  year,  the  consti- 
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tutlonal  limitation  of  the  rate  of  taxation 
on  property  for  state  purposes,  the  necessity 
for  uniformity,  and  the  constitutional  man- 
date that  taxes  shall  be  levied  under  a  plan 
which  shall  secure  a  just  valuation  for  the 
purposes  of  taxation,  it  would  seem  that 
there  should  be  no  doubt  as  to  the  power  of 
the  General  Assembly  to  create  a  central 
body  and  empower  it  with  the  duty  of  per- 
forming those  functions  of  assessment  in 
each  county  essential  to  bring  the  property 
therein  for  taxation  purposes  to  its  full 
cash  value,  the  standard  by  it  prescribed 
to  Insure  a  Just  valuation.  Such  law  would 
in  no  wise  interfere  with  the  constitutional 
powers  of  the  state  or  county  boards  of  equal- 
ization, and  would  be,  in  eCTect,  the  same 
power  previously  conferred  by  statnte  (sec- 
tion 38  [2277]  O.  L.,  eupra)  upon  county 
boards  of  equalization.  Indeed,  almost  every 
state  in  the  Union  has  provi^ons,  either  in 
its  CJonstitution  or  statutes,  authorizing  some 
central  body  to  examine  Into  the  assessment 
of  the  several  counties,  and,  in  case  the  as- 
sessment of  one  or  more  counties  is  found  to 
be  relatively  higher  or  lower  than  other  coun- 
ties, to  increase  or  diminish  such  assessment, 
even  though  the  effect  be  to  greatiy  Increase 
the  aggregate  of  the  total  assessments  from 
all  counties.  Wallace  et  aL  v.  Bullen,  6 
Okl.  17,  52  Fac  954,  and  on  rehearing,  p. 
757,  overruling  Gray  v.  Stiles,  6  Okl.,  455, 
49  Pac.  1083;  State  ex  reL  v.  Thomas,  16 
Utah,  86,  60  Pac.  616. 

Indiana  has  a  state  tax  commission  law 
very  similar  to  ours.  A  number  of  cases 
have  been  tried  there  involving  the  constitu- 
tionality of  the  act,  and  it  has  been  uni- 
formly upheld.  In  C,  C,  C.  &  St.  Louis  K. 
Co.  V.  Backus,  133  Ind.  613,  636,  33  N.  B. 
421,  428  (18  L.  R.  A.  729),  it  is  said:  "As  to 
the  latter  clause  of  the  section  of  the  Consti- 
tution providing  that  the  General  Assembly 
-shall  prescribe  such  regulations  as  shall  se- 
cure a  just  valuation  for  taxation,'  it  leaves 
It  to  the  Legislature  to  prescribe  the  mode 
by  which  the  valnation  of  all  property  shall 
be  ascertained,  enjoining  upon  them  the  one 
obligation  to  provide  such  regulations  as 
shall  secure  a  just  valuation." 

The  state  of  Arkansas  has  also,  by  statute, 
created  a  state  tax  commission  and  conferred 
upon  it  the  g^ieral  supervision  of  the  assess- 
m^it  and  collection  of  taxes,  and  over  the 
county  assessors  and  other  officers,  and  givoi 
it  the  power  to  revise  the  action  of  such 
officials.  The  constitutionality  of  the  act  has 
been  sustained.  See  Bank  v.  Tax  Commis- 
sion, 92  Ark.  492,  123  S.  W.  754. 

We  find  nothing  In  our  Constitution,  dther 
directiy  or  by  necessary  Implication,  wlilch 
Inhibits  the  Legislature  from  creating  such 
a  body  and  investing  it  with  such  power,  nor 
do  we  find  anything  In  the  decisions  of  oar 
courts  to  prevent  it  WhUe  in  People  ex  reL 
V.  Lothrop,  supra,  it  was  said.  In  view  of  the 
fact  that  a  county  assessor  is  a  constitutional 


officer,  and  of  other  constitutional  provisions, 
that  "It  may  be  gravely  doubted  whether  It 
is  competent  for  the  legislative  anthority  to 
take  from  county  assessors  the  substantial 
control  of  valuations  of  property  for  state 
taxation,  and  vest  it  in  a  central  authority," 
the  matter  was  not  determined.  On  the  con- 
trary, the  court  expressly  said,  that  "the 
question  here  presented  is  not  what  the  legia- 
lative  authority  could  do  in  this  respect,  but 
what  It  has  dona"  And  in  Re  Assessment 
of  Property,  etc.,  26  Colo.  296,  53  Pac.  1056, 
wherein  we  had  under  consideration  certain 
interrogatories  propounded,  to  the  court,  in- 
cluding- one  as  to  the  power  of  the  State 
Board  of  B3qnalization  to  increase  the  ag- 
gregate assessed  valuation  as  returned  by 
the  county  assessors,  we  expressly  stated 
that,  as  the  General  Assembly  had  not  seen 
fit  to  exercise  the  power  claimed  to  be  in- 
herent, by  passing  a  law  aathorislng  the 
State  Board  of  Equalization  to  perform  such 
functions,  we  wonld  not  review  the  powers 
of.  that  board  as  determined  in  the  Lothrop 
decision.  However,  when  the  In  re  Assess- 
ment Case  was  before  us.  Judge  Elliott,  who 
had  previously,  for  many  years,  been  an 
honored  and  able  member  of  this  court,  filed 
a  brief  as  amicus  curiae,  and,  in  discussing 
the  doubt  expressed  in  the  Lothrop  Case  aa 
to  the  authority  of  the  G«ieral  Assembly, 
under  the  (I!onstitution,  to  create  and  invest 
a  central  body  with  power  to  Increase  the 
aggregate  valuations  returned  by  the  several 
county  assessors,  said:  "While  In  this  brief 
no  special  effort  is  made  to  controvert  the 
doubt  thus  expressed  in  the  Lothrop  Case,  for 
the  reason  that  the  Legislature  has  not  at- 
tempted such  legislation,  we  do  not  for  one 
moment  doubt  the  power  of  the  Legislature  to 
pass  general  laws  which  shall  be  effectual  to 
secure  'a  just  valuation  for  taxation  of  all 
property,  real  and  personal,'  even  though  the 
result  might  be  the  increasing  of  the  average 
valuation  of  the  county  assessors.  It  would 
be  a  strange  conclusion  to  hold  that  the  Legis- 
lature has  not  the  power  to  pass  such  laws 
and  prescribe  such  regulations  as  the  0>n- 
sUtution  expressly  provides  shall  be  passed  to 
carry  into  effect  its  essential  guaranties." 
Supreme  C!ourt  Briefs,  vol.  166. 

Nor  do  we  consider  that  what  was  deter- 
mined or  the  language  found  in  Taxation  of 
Mining  Claims,  9  Colo.  635,  21  Pac  476,  In 
any  wise  militates  against  the  views  herein 
expressed.  As  pointed  out  in  Ames  v.  People^ 
supra,  the  only  question  In  that  case  was  as 
to  the  constitutionality  of  certain  bills  before 
the  General  Assembly  for  taxing  mining 
claims,  and  the  only  point  calling  for  a  de- 
cision was  whether  or  not  the  General  As- 
sembly itself  could  assess  property  for  the 
purposes  of  taxation.  In  holding  that  it 
could  not,  the  court  added  that,  in  general, 
the  valuation  of  property  for  taxation  must 
be  ascertained  by  the  county  assessors.  Bat 
it  is  further  said  In  the  Ames  Caae  that: 
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"Tbe  remark  of  the  court  t&at,  in  general, 
property  Is  to  be  assessed  by  tbe  county  as- 
sessors was  not  at  all  necessary  to  the  de- 
cision, nor  was  there  any  intention  to  an- 
nounce tbe,  rule  that  railroad  property  was 
to  be  assessed  by  them  only." 

[8]  Having  determined  that  the  General 
Assembly  may  create  a  central  body  and  con- 
fer upon  it  general  aupervlsion  of  the  assess- 
ment and  collection  of  taxes,  and  likewise 
over  officers  authorized  by  statute  to  perlorm 
such  functions,  we  will  advance  to  a  con- 
sideration of  the  pertinent  provisions  of  the 
statutes  of  this  state  creating  and  defining 
the  Colorado  Tax  Commission  under  which, 
If  at  all,  the  increase  ordered  in  the  assessed 
valuations  here  involved  can  be  upheld. 
Chapter  216  of  the  Laws  of  1911  created  the 
Colorado  Tax  Commission  and  defined  its 
duties.  This  act  In  some  particulars  was 
amended  in  1913  (S.  L.  p.  525).  Subdivision 
1,  t  13,  of  the  act  of  1911,  p.  615,  purports  to 
Invest  the  Tax  Commission  with  authority  to 
cause  all  property  of  every  kind  or  character 
to  be  assessed  at  its  actual  and  full  cash 
value,  and,  to  that  end,  confers  upon  it  gen- 
eral supervision  over  the  administration  and 
the  enforcement  of  all  laws  for  the  assess- 
ment, levying  and  collection  of  taxes,  and  like 
supervision  over  tbe  county  officers,  boards  of 
county  commissioners,  county  boards  of 
equalization,  and  all  other  otUcers  and  b6ards 
of  assessment,  levy,  and  collection.  The  su- 
pervisory power  here  conferred  can,  of 
course,  not  be  exercised  to  the  extent  of  un- 
duly Interfering  with  constitutional  duties 
imposed  upon  any  such  officers  or  boards, 
and,  if  any  clause  of  the  statute  cannot  l>e  so 
construed,  it  is  necessarily  invalid  in  that 
respect,  but  this  would  not  overturn  its  other 
provlslona  It  cannot  be  doubted  that  the 
primary  and  manifest  purpose  of  the  act  is  to 
place  in  a  central  body  authority  to  bring 
tbe  valuations  of  taxable  property  to  the 
legislative  standard  of  full  cash  value.  In 
the  exercise  of  the  power  conferred,  at  least 
two  methods  are  prescribed  whereby  the  cen- 
tral body  may  bring  about  the  desired  re- 
sult. One  method  Is  provided  for  by  sub- 
division 6  of  section  13,  supra,  and  the  other 
by  section  31  of  the  act  By  the  former 
method  certain  statutory  powers  of  connty 
boards  of  equalization  are  necessarily  taken 
away,  for  the  Tax  Commission  is  authorized 
thereby  to  reappraise  classes  of  property 
within  counties ;  to  increase  or  diminish  the 
values  placed  thereon  by  county  assessors; 
and  to  require  omitted  property  therein  to 
be  placed  upon  the  assessment  roll.  Indeed, 
section  5638,  E.  S.  1908,  pertaining  to  the  in- 
crease or  decrease  of  valuations  by  county 
boards  of  equalization,  was  expressly  repeal- 
ed by  section  12,  c,  134,  S.  L.  1913.  By  the 
other  method  the  Tax  Commission  may  deal 
with  the  aggregate  values  of  the  several 
counties  as  primarily  fixed  by  the  county 
assessors  or  equalized  by  the  county  boards 


of  equalization.  The  method  prescribed  by 
subdivision  6  of  section  13,  supra,  Is  to  be  ap- 
plied to  the  property  of  individual  taxpayers, 
and  is  evidently  intended  to  be  exercised 
when  the  Tax  Commission  is  of  the  opinion 
that  the  primary  assessment  made  by  the 
assessor  has  omitted  property  subject  to  tax- 
ation, or  has  placed  upon  the  property  of 
certain  Individuals  a  value  higher  or  lower 
respectively  than  that  placed  upon  the  prop- 
erty of  other  individuals,  and  is  imwilUng  to 
leave  the  matter  solely  subject  to  tbe  action 
of  the  county  board  of  equalization.  On  the 
contrary,  tiie  method  prescribed  by  section 
31  la  to  be  applied  to  and  upon  the  aggregate 
value  of  all  the  property  in  the  connty,  and 
Is  evidently  intended  to  t>e  exercised  when 
the  Tax  Commission  is  of  the  opinion  that 
the  primary  assessment  and  valuation  of 
property  made  and  fixed  by  a  connty  assessor 
Is  relatively  equal  as  among  the  property 
owners  therein,  or  will  be  corrected  in  that 
respect  by  the  county  board  of  equalization, 
in  whom  Is  vested  final  power  In  that  regard. 
Moreover,  the  power  invested  by  subdivision 
6  of  section  13  can  only  be  exercised  prior 
to  the  action  of  the  county  board  of  equaliza- 
tion, to  the  end  that  it  may  i)erform  its  con- 
stitutional duties  to  adjust  and  equalize  the 
property  values  within  the  county  as  between 
classes  of  property  therein  and  owners  there- 
of. Bnt,  as  that  board  has  only  the  constitu- 
tional power  to  adjust  and  equalize,  but  not 
to  increase  the  aggregate  values  within  the 
county,  it  would  seem  that  it  is  wholly  im- 
material whether  the  action  of  the  Tax  Com- 
mission, under  the  method  prescribed  by  the 
latter  section,  was  exercised  before  or  after 
the  action  of  the  county  board  of  equaliza- 
tion. In  any  event,  tbe  rate  of  increase  and 
the  relative  efFect  on  property  owners  would 
be  the  same.  This  would  also  seem  to  be  the 
legislative  view  as  evidenced  by  the  dates 
prescribed  for  the  different  meetings  of  the 
county  board  of  equalization,  and  the  limited 
time  in  which  tbe  Tax  Commission  may  ex- 
ercise the  power  conferred  upon  it  by  sec- 
tton  31. 

[I]  This  view  is  further  fortified  by  oth- 
er provisions  of  the  act  Subdivision  7  of 
section  13  provides  for  tbe  giving  of  notice 
to  the  owner  of  property  and  fixing  a  time 
and  place  for  a  hearing.  This  notice,  how- 
ever, applies  only  in  cases  where  the  Tax 
Commission  is  exercising  its  power  under 
the  procedure  prescribed  by  subdivision  6  of 
the  section,  and  does  not  apply  when  a  hori- 
zontal Increase  or  decrease  by  a  designated 
rate  per  cent,  or  amount  to  be  added  is  or- 
dered by  the  Tax  Commission  under  the  pro- 
visions of  section  31.  This  is  conceded  by 
all  parties  to  the  controversy,  and  it  is  upon 
this  assumption  that  respondent  has  inter- 
posed, as  a  defense,  the  constitutional  provi- 
sions inhibiting  the  taking  of  property  with- 
out due  process  of  law.  To  this  contentioii 
there  are  many  sufficient  answers.    As  aatd 
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In  Tundn  ▼.  Lemon,  187  U.  S.  51,  67,  B8,  23 
Sup.  Ct.  20,  28  (47  L.  Ed.  70):  "BxacUy 
wbat  due  process  of  law  requires  in  the  as- 
sessment and  collection  of  general  taxes  has 
never  yet  been  decided  by  this  court,  although 
we  have  had  frequent  occasion  to  hold  that, 
in  proceedings  for  the  condemnation  of  land 
under  the  laws  of  eminent  domain,  or  for 
the  imposition  of  special  taxes  for  local  Im- 
provements, notice  to  the  owner  at  some 
stage  of  the  proceedings,  as  well  as  an  op- 
portunity to  defend.  Is  essential.  •  •  • 
But  laws  for  the  assessment  and  collection 
of  general  taxes  stand  upon  a  somewhat  dif- 
ferent footing,  and  are  construed  with  the 
utmost  liberality,  sometimes  even  to  the  ex- 
tent of  holding  that  no  notice  whatever  Is 
necessary." 

Moreover,  under  the  law  as  it  existed  pri- 
or to  the  adoption  of  the  act  of  1911,  and  as 
It  now  Is,  the  State  Board  of  Equalization 
is  required  to  meet  at  a  certain  place,  on  a 
certain  day,  and  to  complete  Its  labors  by 
another  day.  It  has  never  been  questioned 
that  su4di  board  has  the  right,  without  far- 
ther notice  than  that  Implied  by  the  law, 
to  eqaallze  valuations  of  the  property  among 
tbe  counties  by  raising  the  valuation  In  one 
or  more  and  reducing  It  in  others.  The  only 
question  that  has  been  raised  is  as  to  wheth- 
er the  aggregate  valuation  of  the  counties 
might  be  Increased.  But  whether  the  ag- 
gregate Is  Increased  or  not,  the  same  legal 
principle  is  Involved,  because  equalizing  un- 
der any  system,  if  there  be  change  at  all, 
necessarily  raises  the  valuations  in  some 
county  or  counties.  This  affects  the  valua- 
tion of  the  Individual  property  owner;  yet 
at  no  time  in  the  history  of  the  state  was 
it  ever  provided  or  assumed  that  he  was  en- 
titled to  a  spedflc  notice  or  bearing.  How- 
ever, the  rale  is  settled  by  numerous  au- 
thorities that  actual  notice  to  the  Individual 
taxpayer  is  not  required  as  a  condition  pre- 
cedent to  action  by  state  boards  of  equaliza- 
tion, notwithstanding  such  boards  may  ex- 
ercise the  power  of  Increasing  or  decreasing 
the  aggregate  valuations  as  returned  from 
the  respective  counties.  The  rale  Is  equal- 
ly well  settled  that  the  only  notice  necessary 
In  such  cases  is  the  law  which  fixes  the  time 
and  place  of  the  holding  of  the  meetings  of 
such  boards.  HcGebee  on  Due  Process  of 
Law,  pp.  232,  238;  Cooley  on  Taxation  (3d 
Bd.)  pp.  63,  66 ;  State  v.  Armstrong,  19  Utah, 
117,  66  Pac.  1076;  State  RaUroad  Tax  Cas- 
es, 92  U.  S.  676,  23  L.  Ed.  663;  Territory 
V.  Bank,  10  N.  M.  283,  66  Pac.  172;  Mc- 
Millen  V.  Anderson,  95  U.  S.  87,  41,  24  L.  Ed. 
336;  Hagar  v.  Reclamation  Dlst,  111  U.  S. 
701,  4  Sup.  Ct  663,  28  L.  Ed.  569;  KeUy 
V.  Pittsburg,  104  U.  S.  78,  79,  26  L.  Bd.  658 : 
Kentucky  Railroad  Tax  Cases,  115  U.  S.  821, 
6  Sup.  Ct  67,  29  L.  Ed.  414;  Carrlco  v. 
Crocker  (Okl.)  133  Pac.  181. 

In  State  Railroad  Tax  Cases,  supra,  in 
speaking  upon  this  subject,  It  ia  aaUb  "The 


main  function  of  this  board  te  to  equalize 
these  assessments  over  the  whole  state.  If 
they  find  that  a  county  has  had  its  prox>erty 
assessed  too  high  in  reference  to  the  general 
standard,  they  may  reduce  Its  valuation ;  If 
It  has  been  fixed  too  low,  they  raise  It  to 
that  standard.  When  they  raise  it  in  any 
county,  they  necessarily  raise  it  on  the  prop- 
erty of  every  Individual  who  owns  any  in 
that  county.  Must  each  one  of  these  have 
notice  and  a  separate  bearing?  If  a  railroad 
company  is  by  law  entitled  to  such  notice, 
surely  every  indlvldoal  is  equally  entitled  to 
It  Yet,  if  this  be  so,  the  expense  of  giving 
notice,  the  delay  of  bearing  such  individual, 
would  render  the  exercise  of  the  main  fanc- 
tion  of  this  board  impossible.  The  very  mo- 
ment you  come  to  apply  to  the  Indlvldoal  the 
right  claimed  by  the  corporation  in  this  case. 
Its  absurdity  is  apparent  Nor  is  there  any 
hardship  in  the  matter.  This  board  has  Its 
time  of  sitting  fixed  by  law.  Its  sessions  are 
not  secret  No  obstruction  exists  to  the  Ap- 
pearance of  any  one  before  it  to  assert  a 
right,  or  redress  a  wrong;  and,  in  the  busi- 
ness of  assessing  taxes,  this  is  all  that  can 
be  reasonably  asked." 

So  In  Soydam  ▼.  Merrick  Co.,  19  Neb.  156, 
27  N.  W.  142,  Mr.  JTnstioe  Cobb,  speaking  Cor 
the  court  said:  "When  complaint  is  made 
that  a  certain  individual  is  assessed  too  low, 
then  It  is  a  condition  precedent  to  action 
thereon  by  the  board  that  such  individual 
owner  have  notice  of  such  proceeding.  But 
the  Increase  of  the  assessment  of  a  prednct 
Is  not  made  npon  any  one's  complaint,  but 
arises  in  the  official  mind  and  Judgment  of 
the  commissioners,  upon  an  inspection  and 
comparison^of  the  assessment  rolls  of  the  sev- 
eral precincts.  The  law  has  designated  no 
officer  or  person  upon  whom  notice  could 
be  served  or  to  represent  the  precinct  at 
such  equalization.  The  county  commission- 
ers themselves  are  the  only  and  proper  rep- 
resentatives of  the  precinct,  and,  as  they  con- 
stitute the  board  of  equalization  no  notice 
need  be  served  on  them." 

In  Pittsburg,  etc.,  Ry.  Ca  t.  Badcns,  164 
U.  S.  421,  426,  14  Sup.  Ct  1U4,  1116  (38 
L.  Ed.  1031),  Mr.  Justice  Brewer,  speak- 
ing for  the  court,  said:  "It  is  contended  spe- 
cifically that  the  act  fails  of  due  process  of 
law  respecting  the  assessment,  in  that  It 
does  not  require  notice  by  the  state  board  at 
any  time  before  the  assessments  are  made 
final,  and  several  authorities  are  dted  in 
support  of  the  proposition  that  it  Is  essential 
to  the  validity  of  any  proceeding  by  which 
the  property  of  the  individual  is  taken  that 
notice  must  be  given  at  some  time  and  In 
some  form,  before  the  final  adjudication.  But 
the  difficulty  with  this  argument  is  that  it 
has  no  foundation  in  fact  The  statute 
names  the  time  and  place  for  the  meeting  of 
the  assessing  board,  and  that  is  saffldent  In 
tax  proceedings ;  personal  notice  Is  unneces- 
sary.   In  State  Railroad  Tax  Cases  [92  U. 
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S.]  page  610  [23  L.  Ed.  663],  are  these  words, 
which  are  also  quoted  with  approval  in  the 
Kentucky  Railroad  Tax  Cases:  'Tills  board 
has  its  time  of  sitting  fixed  by  law.  Its  ses- 
sions are  not  secret  No  obstruction  exists 
to  the  appearance  of  any  one  before  it  to 
assert  a  right,  or  redress  a, wrong;  and,  in 
the  business  of  assessing  taxes,  this  is  all 
that  can  be  reasonably  asked.' " 

In  Territory  v.  First  National  Bank,  10 
N.  M.  283,  303,  65  Pac.  172,  176,  It  is  said: 
"The  statute  relating  to  the  assessment  of 
property  within  the  county  requires  that 
where  the  board  of  equalization  or  the  as- 
sessor increases  the  valuation  of  property  as 
returned  by  the  taxpayer  that  notice  of  such 
increase  shall  be  given  the  taxpayer  affected, 
and  the  object  of  this  notice  is  to  give  the 
taxpayer  an  opportunity  to  object  to  the 
altering  of  the  assessment  and  to  appeal,  if 
he  so  desires,  but  there  is  no  such  provision 
in  regard  to  the  action  of  the  territorial 
board  of  equalization.  This  failure  to  pro- 
vide for  such  notice  was,  no  doobt,  intention- 
al on  the  part  of  the  Legislature,  because  it 
would  be  both  expensive  and  burdensome; 
in  fact,  it  would  be  practically  impossible 
to  notify  all  individual  taxpayers  whose  as- 
sessments might  be  affected  by  the  territorial 
board  of  equalization,  in  their  effort  to  secure 
the  reasonable  uniformity  required  by  law. 
Indeed,  it  might  happen  that  almost  all  the 
taxpayers  of  a  county  or  the  territory  might 
be  affected  by  the  action  of  the  board  of 
equalization,  and  it  would  be  unreasonable 
to  require  a  notice  to  be  served  upon  all  who 
might  be  affected  by  the  action  of  such  ter- 
ritorial board  of  equalizatloa  It  is  rea- 
sonable to  believe  that  the  Legislature,  in 
fixing  a  spedfled  date  upon  which  this  board 
should  meet,  dothed  with  territorial  Juris- 
diction for  the  purpose  of  equallxing  the 
valuations  of  the  property  of  the  territory, 
deemed  this  a  sufficient  notification  to  all 
parties  Interested  to  attend  the  meetings  of 
such  board,  and  there  to  look  after  any  in- 
terests liable  to  be  affected  by  the  action  of 
the  board  within  the  scope  of  its  powers,  and 
for  that  reason  made  no  farther  provision 
for  notice." 

In  McMillen  v.  Anderson,  95  V.  B.  37,  24 
L.  Ed.  335,  it  is  said :  "It  seems  to  be  sup- 
posed that  It  is  essential  to  the  validity  of 
this  tax  that  the  party  charged  should  have 
been  present,  or  had  an  opportunity  to  be 
present,  in  some  tribunal  when  he  was  as- 
sessed, but  this  is  not,  and  never  has  been, 
considered  necessary  to  the  validity  of  a 
tax." 

The  same  doctrine  was  announced  and  af- 
firmed in  the  Kentucky  RaUroad  Case,  115 
V.  a.  321,  6  Sup.  Gt  57,  29  L  Ed.  414.  It 
would  seem,  therefore,  that,  where  such  a 
notice  has  not  been  provided  for  in  the  laws 
4rf  the  state,  the  courts  hold  that  the  failure 
to  provide  for  or  give  the  taxpayer  a  spe- 
cific notice  does  not  affect  the  validity  of  the 


tax.  The  principle  declared  In  these  cases, 
as  to  the  sufficiency  of  notice  essential  to  an- 
thorlze  equalization  boards  to  act,  applies 
with  like  force  to  the  Tax  Commission  when 
proceeding  under  the  provisions  of  section  31, 
supra.  The  latter  body  is  empowered  by  the 
Legislature  to  cause  to  be  added  to  or  de- 
ducted from  the  valuation  of  the  various 
counties  the  amount  necessary  to  place  upon 
the  assessment  rolls  of  the  state  the  taxable 
property  therein  at  the  true  and  full  cash 
value.  Its  place  and  time  of  holding  meet- 
ings, like  the  State  Board  of  Equalization, 
are  fixed  by  statute.  It  is  required  to  be  in 
continuous  session,  and  its  meetings  to  be 
open  to  the  public.  Moreover,  the  assessors 
have  until  the  first  Monday  of  September  in 
which  to  transmit  to  the  Commission  thdr 
respective  abstracts  of  assessment,  and  the 
latter  body  is  required  to  act  under  section 
31  on  or  before  October  1st.  So  it  necessa- 
rily follows  that  the  time  in  which  the  Tax 
Commission  may  exercise  the  power  under 
the  section  is  limited  to  a  few  days.  Sec- 
tions 9,  30,  and  81,  &  L.  1811,  pp.  612,  614, 
622,  623. 

ITurthermore,  the  Tax  Commission  by  sec- 
tion 15  of  the  act  is  expressly  authorized  to 
receive  complaints  and  carefully  examine  in- 
to all  cases,  where  it  is  alleged  that  property 
subject  to  taxation  has  not  been  assessed,  or 
has  been  fraudulently  or  for  any  reason  im- 
properly or  unfairly  assessed,  etc.  Here  is 
an  express  provision  for  an  opportunity  to  be 
beard  which,  with  the  notice  given  by  the 
statute  of  the  time  and  place  of  the  meeting 
of  the  Tax  Commission,  surely  constitutes 
due  process  of  law.  We  think  respondent 
does  not  properly  Interpret  Gale  t.  Statler, 
47  Colo.  72,  105  Pac.  858,  upon  which  he 
relies.  While  in  that  case  it  was  held  that 
notice  and  an  opportunity  for  hearing  must 
be  given  a  taxpayer  when  the  assessor  raises 
the  valuation  of  his  property,  the  case  In- 
volved the  placing  upon  the  rolls  property 
that  had  been  omitted,  and  the  statute  in 
relation  thereto  expressly  provides  that  no- 
tice must  be  given.  So,  under  the  tax  com- 
mission statute,  when  complaint  Is  made  or 
knowledge  comes  to  the  Tax  Commission  that 
the  property  of  a  certain  individnal  in  any 
county  is  assessed  Improperly,  too  high,  or 
too  low,  then  it  is  a  condition  precedent  to 
action  thereon  by  the  Commission  that  such 
individual  have  actual  notice,  and  an  op- 
portunity to  be  heard  as  provided  by  the  act 
But,  paraphrasing  the  language  of  Mr.  Jus- 
tice Miller  in  the  State  Railroad  Tax  Cases, 
supra,  the  Increase  in  the  assessment  of  an 
entire  county  is  not  made  upon  any  one's 
complaint,  but  arises  in  the  official  mind 
and  Judgment  of  the  Commission  upon  an  in- 
spection and  comparison  of  the  assessment 
rolls  of  the  several  counties,  and  the  law  has 
designated  no  offioor  or  person  upon  whom 
notice  can  be  served,  or  to  represent  the 
county  at  sndi  equalization.   Whosoever  will. 


Digitized  by 


v^oogle 


620 


138  FAGIFIO  REPORTEB 


(Colo. 


whose  rlj^ta  are  affected,  may  appear  at 
the  time  and  place  fixed  by  law,  and  be  heard 
it  he  la  not  precluded  therefrom  by  prior 
legal  proceedings  In  the  premises.  Moreover, 
after  the  Tax  Uommlsslon  completes  Its 
labors,  and  transmits  its  assessment  to  the 
State  Board  of  Equalization,  the  latter  body 
meets  in  regular  session,  at  a  place  and 
time  designated  by  statute,  to  perform  Its 
constitutional  duty  of  equalizing  the  valua- 
tions among  the  several  counties.  In  that 
respect  it  is  supreme,  except  that  It  cannot 
change  the  aggregate  of  the  total  valuation 
of  all  the  counties.  It  may  decrease  the 
valuation  of  one  or  more  counties  by  raising 
the  valuation  in, others,  and  correct  any  in- 
equalities in  that  respect 

[1 0]  As  to  the  contention  that  all  property 
In  the  dty  and  county  of  Denver  was  valued 
by  the  county  assessor  at  its  full  cash  value, 
and  that  the  proposed  Increase  ordered  by 
the  Tax  Commission  and  confirmed  by  the 
State  Board  of  Equalization  will  result  In 
an  overvaluation  of  property,  and  therefore 
operate  as  a  discrimination  against  the  tax- 
payers of  the  district,  in  that  it  compels 
them  to  pay  taxes  on  property  they  do  not 
possess,  in  violation  of  the  constitntlonal 
rule  requiring  taxation  to  be  uniform  and  ac- 
cording to  a  just  valuation,  it  is  snfllcient 
to  say  that  It  la  not  conceded  that  the  prop- 
erty assessed  as  valued  by  the  county  as- 
sessor is  at  Its  full  cash  value.  It  Is  con- 
clusively presumed,  however,  that,  as  be- 
tween Individual  property  ownen  within  the 
county,  there  has  been  a  Just  value  placed 
thereon — that  is,  a  value  rielatively  equal.  If 
the  latter  has  not  been  done,  the  fault  lies. 
In  the  first  Instance,  upon  the  assessor  of  the 
county  who  neglected  his  duty  in  that  re- 
gard, and  secondly  upon  the  Tax  Commission, 
but  finally  and  conclusively  upon  the  County 
Board  of  Equalization,  possessed  of  supreme 
power  In  that  respect  The  values  placed  on 
property  listed  with  and  assessed  by  the 
county  assessor  are  not  conclusive  and  bind- 
ing on  the  Tax  Commission  as  being  the  true 
cash  values  thereof.  Under  the  Constitution 
and  statute,  values  of  property  on  which 
taxes  are  to  be  levied  are  to  be  determined 
not  by  the  county  assessor  alone,  but  only 
in  conjunction  with  other  officers  and  boards 
provided  for  the  purpose  of  correcting  errors 
and  inequalities  In  valuations  as  fixed  by  the 
assessor,  and  to  bring  all  property  values  to 
the  legislative  standard.  The  local  officers 
are  in  no  wise  unlawfully  deprived  of  the 
right  to  exercise  their  functions.  As  said 
In  State  v.  Daniels,  supra:  "It  must  be 
remembered  that,  so  long  as  the  local  of- 
ficers obey  the  laws  of  the  state,  they  are 
not  meddled  with  and  their  functions  are 
In  no  way  curtailed,  and  It  Is  only  when 
they  violate  the  law  which  they  are  bound 
to  obey  that  the  state  undertakes  to  Inter- 
fere. •  •  •  The  state  has  a  vital  Interest 
in  Insisting  that  its  laws  pertaining  to  taxa- 


tion be  honestly  and  fairly  administered,  to 
the  end  that  the  burden  of  taxation  may  be 
equitably  distributed.  •  •  •  In  order  to 
make  an  equal  distribution  of  county  and 
state  taxes,  it  is  essential  that  all  taxable 
property  that  can  be  discovered  be  placed 
upon  the  tax  roljs,  and  that  a  uniform  basis 
for  valuation  be  adopted  and  adhered  to. 
So  long  as  the  practice  prevails  of  assessing 
property  In  different  localities  at  figures 
varying  from  25  to  lOp  per  cent  or  more  of 
Ita  true  value,  and  of  doing  the  same  thing 
locally  for  that  matter,  so  long  are  we  liable 
to  have  gross  Inequalities  In  the  distribution 
of  the  tax  burden.  So  the  state,  in  endeav- 
oring to  enforce  the  requirements  of  the  law 
In  regard  to  the  assessment  and  equaliza- 
tion of  property,  Is  not  acting  as  a  mere 
Interloper,  exercising  a  paternalistic  function 
for  the  purpose  of  exploiting  Its  right  so  to 
do,  bnt  Is  attempting  In  good  faith  to  per- 
form a  duty  in  which  Ita  citizens  generally 
have  something  more  than  a  passing  in- 
terest All  the  state  has  undertaken  to  do 
Is  to  review  the  work  done  by  local  officers 
whOT  Ite  proper  agencies  are  satisfied  that 
the  law  lias  been  violated.  In  such  a  con- 
tingency, the  law  In  substance  and  effect 
provides  for  a  reassessment  of  the  property 
of  the  local  municipality." 

Any  one  familiar  with  the  history  of  tax- 
ation in  tills  state  can  readily  realize  the 
purpose  and  necessity  of  the  Legislature  en- 
acting chapter  216  of  the  Session  Laws  of 
1911.  All  the  statutes  adopted  previous  to 
this  law  had  proven  Inadequate  to  coerce  the 
assessors  to  fix  a  full  cash  value,  as  required 
by  law,  upon  the  taxable  property  within  the 
county.  Moreover,  they  had  likewise  Call- 
ed to  place  a  relatively  equal  value  upon  the 
same  class  of  property  within  their  respective 
counties,  and  county  commissioners  and 
boards  of  equalization  had  not  corrected  the 
evil.  It,  no  doubt  became  apparent  to  the 
General  Assembly  that  the  assessment  of 
property  could  not  be  Intrusted  solely  to  the 
local  assessors  and  local  boards,  for  the 
reason  that  such  officials  continually  assess- 
ed property  far  below  its  real  value.  Justify- 
ing their  acta  In  that  respect  on  the  asser- 
tion that  other  counties  did  likewise.  In- 
deed, history  discloses  that  such  has  been  the 
experience  of  many  of  the  states  of  the  Un- 
ion, and  Imperative  necessity,  there  as  here, 
has  required  the  creation  of  central  bodies 
with  power  to  correct  assessment  rolls,  and 
Increase  or  lower  the  valuations  placed  upon 
property  for  taxation  purposes  by  the  local 
authorities. 

It  also  became  apparent  to  the  Legislature, 
no  doubt,  that,  in  order  to  enable  the  state 
to  secure  sufficient  revenue  to  carry  on  Its 
functions  of  government,  and  to  support  Its 
public  institutions,  a  new  method  must  be 
adopted — a  method  which  would  not  only  se- 
cure a  Just  valuation  as  between  the  tax- 
payers of  the  state,  but  also  a  TSlnatlon  that 
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would  be  Just  to  the  state  itself.  According^ 
ly  it  became  manifest  tbat  full  cash  value  la 
the  only  standard  that  is  Just  and  uniform, 
and  whereby  each  citizen  can  be  required  to 
contribute  to  the  support  of  government  ac- 
cording to  the  value  of  his  property.  For, 
so  long  as  the  prevailing  practice  of  assess- 
ing property  in  different  localities  at  figures 
varying  from  26  to  100  per  cent  of  its  cash 
value,  there  will  be  gross  inequalities  In  dis- 
tribution of  the  tax  burden.  Valuation  of 
property  for  taxation  is  made  only  to  secure 
a  basis  for  levying  taxes;  and  if  values  are 
raised  to  conform  to  the  standard  which  the 
law  has  fixed,  the  tax  levy  should  be  cor- 
respondingly reduced.  There  is  a  common 
impression  that  increase  of  valuation  neces- 
sarily increases  the  amount  of  taxes  to  be 
paid,  and  that  the  raise  made  by  the  Tax 
Commission  for  the  year  1013  will  greatly 
add  to  the  tax  burden  of  the  community. 
This  is  clearly  a  misapprehension  of  the  ef- 
fect of  the  law,  and  of  the  acts  of  the  Com- 
mission. As  a  concrete  example,  we  take  no- 
tice that  the  total  valuation  of  property  in 
and  for  the  city  and  county  of  Denver,  un- 
der the  assessment  returned  for  1912,  was 
$133,835,040.  The  state  mill  rate  for  that 
year,  including  the  specially  authorized  ^A^ 
mill,  was  4  i/is  mills,  and  produced  a  state 
revenue  of  1542,775.04.  For  the  year  1913 
the  total  valuation  for  that  district,  as  fixed 
by  the  Tax  Commission,  was  $402,205,614, 
while  the  state  mill  rate  is  fixed  at  jJi  mills, 
producing  a  revenue  of  $522,867.03,  or  $19,- 
908.02  less  for  state  purposes  than  for  the 
preceding  year.  So  it  is  readily  seen  that 
it  does  not  follow  that  an  enforcement  of 
the  rule  of  full  cash  value  as  the  standard 
for  assessment  necessarily  increases  the 
amount  of  taxes  to  be  paid.  On  the  contrary, 
it  rather  demonstrates  that  the  only  correct 
theory  of  taxation  is  to  fix  values  at  the  full 
cash  standard,  the  only  really  Just  and  equi- 
table one,  followed  by  a  low  rate  of  levy.  It 
may  be  true  that  Ih  counties  which  have 
paid  less  than  their  Just  proportion  of  taxes 
to  the  state  in  the  past,  an  increase  will  be 
required,  an^  it  is  equally  true  that  in  those 
counties  which  have  paid  more  than  their 
proportion  of  state  taxes  a  reduction  will 
follow — a  result  eminently  fair  and  proper. 
The  Constitution  limits  the  maximum  of  the 
levy  for  general  state  purposes  to  four  mills 
on  the  dollar,  and  the  tax-levying  authorities 
for  that  purpose  may  make  It  as  much  less 
as  in  their  judgment  they  deem  proper. 
What  is  true  as  to  state  revenue  Is  equally 
true  in  relation  to  local  taxation.  Local 
officers  and  boards,  under  the  discretion  vest- 
ed In  them,  have  power  to  fix  levies  for 
local  purposes,  subject  to  the  limitations 
placed  upon  them  by  law.  Therefore,  as 
valuations  are  increased  in  any  district  to 
bring  them  to  the  true  standard,  proportion- 
ate reductions  in  levies  should  b«  made,  and 


the  burden  of  taxation  tor  local  porposes 
should  not  be  increased.  Local  officers  and 
boards  are  directly  responsible  to  the  people 
^ho  have  chosen  them  to  carry  out  this  im- 
portant function  of  government  It  will  not 
be  presumed,  therefore,  that,  in  raising  the 
standard  of  value  above  that  which  has  pre- 
vailed in  practice  in  the  past,  they  will  be- 
tray their  trust  by  seeking  to  raise  more  rev- 
enue than  will  meet  the  needs  of  local  gov- 
ernment Should  this  be  attempted,  the  re- 
sponsibility is  solely  with  the  local  authori- 
ties, and  the  remedy  is  with  the  people. 
Equality  and  uniformity  are  essential  to  the 
constitutionality  of  taxation,  and  no  one 
should  complain  of  a  law  which  has  thla  for 
its  primary  and  controlling  object  It  is 
perhaps  true  that  in  any  change  from  one 
system  to  another  some  injustice  and  hard- 
ship will,  for  the  time  being,  be  imposed  in 
certain  cases.  But,  unless  the  standard 
which  la  provided  by  law,  the  full  cash  val- 
ue, thus  the  just  value  demanded  by  the 
Constitution,  be  enforced,  the  sapie  unfortu- 
nate, unequal,  and  unjust  conditions  which 
have  heretofore  existed  In  this  states  will 
continue  indefinitely. 

[11]  That  an  unsuccessful  effort  was  made 
In  1912  to  amend  section  15  of  article  10  of 
the  Constitution,  so  as  to  create  thereby 
a  central  body  under  the  name  of  "The  Col- 
orado Tax  Commission,"  and  vest  it  with 
power  to  adjust,  equalize,  raise,  or  lower  the 
valuation  of  real  and  personal  property 
among  the  several  counties  of  the  state,  and 
to  constitute  for  each  county  a  county  board 
of  equalization  with  like  powers  within  their 
respective  counties,  their  work,  subject,  how- 
ever, to  revision,  change,  and  amendment  by 
the  aforesaid  central  body,  in  no  sense  af- 
fects the  validity  of  the  statute,  nor  consti- 
tutes a  legislative  interpretation  thereof. 
Surely  no  court  will  assume  that  the  legis- 
lative power  enacted  a  law  believing  it  to 
be  unconstitutional,  and  sought  to  correct 
its  efforts  at  legislation  in  that  regard  by 
submitting  a  proposed  constitutional  amend- 
ment to  a  vote  of  the  people.  Neither  vrtll  it 
assume  that,  because  the  people  refused  to 
create  a  central  constitutional  body  and  in- 
vest it  with  both  constitutional  and  statu- 
tory powers  previously  invested  respectively 
In  distinct  bodies,  one  constitutional  and  the 
other  statutory,  thereby  they  placed  a  legis- 
lative construction  upon  a  statute  creating 
such  statutory  body  and  defining  its  duties. 
There  is  a  vast  and  Important  difference  be- 
tween lodging  these  powers  in  one  or  two 
bodies.  Moreover,  that  which  the  people 
might  be  willing  to  do  by  statutory  enact- 
ment they  might  be  wholly  luwUllng  to  do 
by  constitutional  pronouncement 

[1 2]  The  fact  that  petitioner  has  sought  to 
sustain  the  acts  here  involved  upon  the  the- 
ory that  they  were  performed  by  the  State 
Board  of  Equalization,  and   that  the  per- 


Digitized  by 


v^oogle 


522 


138  PACIFIC  RBPOBTEB 


(Oola 


.formanoe  of  them  by  tbe  Tax  Commlssloii 
was  only  advisory  to  tbat  board,  la  not  con- 
trolling. The  matters  involved  pertain  to 
grave  governmental  functions.  Invested  by 
the  legislative  power  of  the  state  in  a  par- 
ticnlar  board,  and  cannot  be  affected  by  the 
admissions  of  some  public  official  or  citizen, 
when  the  relief  adjudged  only  sustains  the 
lawful  acts  of  that  agency,  and  is  clearly 
within,  and  warranted  by,  the  pleadings. 
That  such  is  the  scope  of  the  pleadings  is 
manifest  from  an  inspection  of  the  altema- 
tive  writ  and  the  return  thereto.  Subdivision 
6  of  the  former  sets  forth:  "That  the  as- 
sessors of  the  various  counties  of  the  state 
on  or  before  September  1,  1913,  transmitted 
to  the  Colorado  Tax  Commission  their  vari- 
ous abstracts  showing  the  real  and  personal 
property  assessed  by  them  in  their  respective 
counties  and  the  value  thereof." 

Sabdivision  7  of  the  alternative  writ  al- 
leges: "That  the  Colorado  Tax  Commis- 
sion, after  receiving  the  abstracts  of  the 
various  assessors  of  the  state  as  aforesaid, 
examined  each  and  all  of  said  abstracts  for 
the  purpose  of  determining  whether  the  real 
and  personal  property  of  the  several  counties 
of  the  state  had  been  assessed  at  its  true 
and  full  cash  value,  and  that  after  having 
examined  all  of  said  abstracts  and  after 
having  secured  information  for  the  purpose 
of  determining  the  true  and  full  cash  value 
of  the  real  and  personal  property  of  the 
counties  of  the  state,  said  commission,  on, 
to  wit,  the  first  day  of  October,  1913,  found 
and  determined  the  amount  of  Increase  or 
decrease  in  the  valuation  of  said  real  an' 
personal  property  of  the  respective  counties 
which  would  place  said  property  on  the  as- 
sessment roll  at  its  true  cash  value,  and  on 
said  day  Issued  an  order  to  said  Pitcher  as 
assessor  of  the  city  and  county  of  Denver, 
ordering  and  directing  blm  to  add  to  his  val- 
uation of  property  within  said  city  and  coun- 
ty of  Denver,  the  amount  of  $101,902,088  so 
found  necessary  to  be  added  in  order  to 
plac6  said  properly  on  the  assessment  roll  at 
its  full  and  true  cash  value;  and  that  after 
said  Commission  bad  determined  upon  the 
true  value  of  the  real  and  personal  property 
of  the  several  counties,  it  made  a  report  of 
its  actions  and  findings  and  transmitted  the 
same  to  the  State  Board  of  EJquallzatlon, 
which  said  statement  showed  the  amount  to 
be  added  or  deducted  from  the  valuation 
of  the  real  and  personal  property  of  each 
county,  and  which  statement  spedfled  the 
amount  to  be  added  to  or  be  deducted  from 
the  valuation  of  such  real  and  personal  prop- 
erty, and  that  said  Commission,  In  determin- 
ing the  valuation  to  be  placed  on  the  real 
and  personal  property  of  the  various  coun- 
ties of  the  st&te,  proceeded  In  all  respects 
according  to  the  provisions  of  the  law  in 
such  cases  made  and  provided." 

And  in  subdivision  13  of  the  alternative 
writ  appears  the  command  of  this  court  as 


follows:  "Wherefore,  we  command  yon,  the 
said  Clair  J.  Pitcher,  commissioner  of  finance 
and  ex  officio  assessor  of  the  dty  and  coonty 
of  Denver,  Colorado,  your  successors,  depu- 
ties, assistants,  and  subordinates,  immedi- 
ately upon  receipt  or  service  of  this  alterna- 
tive writ  of  mandamus,  to  make  sncb  addi- 
tions or  corrections  in  your  assessment  and 
assessment  roll  and  in  the  assessment  and 
assessment  roll  of  said  dty  and  county  of 
Denver  for  the  year  1913  as  is  or  may  be 
necessary  to  carry  out  the  directions  of  the 
State  Board  of  Equalization  and  the  Colora- 
do Tax  Commission,  as  you  are  bound  to  do 
under  the  Constitution  and  laws  of  the  state 
of  Colorado,"  etc. 

[13]  Turning  to  section  32  of  the  statute, 
we  find  that  the  things  herein  set  forth  as 
having  been  done  and  performed  by  the  Tax 
Commission  are  the  acts  and  things  which 
that  body  is  authorized  and  required  to  do, 
and  are  therefore  primarily  its  acts.  How- 
ever, as  that  which  the  Tax  Commission  or- 
ders done  in  the  premises  may  be  changed  by 
the  State  Board  of  Equalization  in  adjusting 
and  equalizing  valuations  among  the  conn- 
ties,  the  order  of  the  former  does  not  and 
and  cannot  become  finally  dfective  nntU  the 
latter  has  acted.  And,  in  that  sense,  that 
which  may  be  enforced  Is  the  act  of  the 
State  Board  of  Equalization.  So,  strictiy  and 
technically  speaking,  the  theory  of  petition- 
er Is  correct,  as  it  is  the  order  of  the  State 
Board  of  Equalization,  as  the  result  of  the 
exercise  of  its  constitutional  power  to  adjust 
and  equalize  that  is  enforced  by  this  proceed- 
ing. In  other  words,  the  valuations  made  by 
a  county  assessor,  supplemented  and  modified 
by  the  act  of  the  Tax  Commission  and  equal- 
ized by  the  county  board  of  equalization, 
constitute  the  assessment  of  all  the  property 
situate  exclusively  therein  for  taxation  pur- 
poses, as  made  and  returned  by  the  officers 
and  agents  duly  authorized  by  law  so  to  do; 
and  it  is  the  values  so  fixed  and  determined, 
as  returned  from  each  county,  that  constitute 
the  units  upon  which  the  State  Board  of 
Equalization  acts  In  performing  its  consti- 
tutional function  of  adjusting  and  equaliz- 
ing among  the  several  counties.  If  It  ap- 
proves the  several  returns  constituting  the 
units  aforesaid,  as  it  did  in  the  case  at  bar, 
it  has  discharged  its  duty  in  tbat  respect, 
and,  when  that  is  done,  the  assessment  of 
such  property  is  complete.  Moreover,  it 
readily  appears  why  the  order  of  the  Tax 
Commission  In  making  a  horizontal  raise  of 
the  valuations  in  a  county  should  not  be  en- 
forced until  after  equalization  of  values  by 
the  State  Board.  Should  it  be  done  prior 
thereto,  it  wonld  be  an  expensive  and  useless 
thing;  for  It  might  be  in  that  particolar 
county  the  State  Board  of  Equalization 
would  lower  such  valuation  and  make  a  cor- 
responding increase  in  another  county  or 
counties.  Why  diange  the  values  by  a  hori- 
zontal Increase  or  decrease  until  It  la  known 
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tbere  wUl  be  no  further  like  change  requir- 
ed? It  Is  claimed,  however,  that  as  section  1 
of  the  act  requires  the  Tax  Commission  to 
exercise  its  powers  and  perform  its  duties, 
subject  to  the  direction  and  approval  of  the 
State  Board  of  Equalization,  and  section  33 
thereof  requires  the  latter  body  to  examine 
the  abstracts  of  assessment  as  submitted  by 
the  Tax  Commission,  and  "make  a  record  of 
its  action  on  the  abstract  of  each  county 
and  certify  the  same  to  the  county  asses- 
sor," etc.,  the  Tax  Commission  is  only  an 
agency  of  the  State  Board  of  Equalization. 
We  are  clearly  of  the  opinion  that  the  lan- 
guage in  relation  to  that  which  the  State 
Board  of  Equalization  shall  do  and  its  super- 
visory powers  over  the  Tax  Commission  per- 
tains to  the  exerdse  by  the  former  body 
of  its  constitutional  power  to  adjust  and 
equalize.  But,  be  that  as  It  may,  the  force 
of  the  claim  Is  deflected  by  the  fact  that 
the  act  of  1913,  p.  S25,  amending  the  act  of 
1911,  purports  to  confer  upon  the  Tax  Com- 
mission all  statutory  iwwers,  duties,  and 
privileges  theretofore  exercised  by  the  State 
Board  of  Equalization. 

[14]  This  case  only  demonstrates  anew  the 
wisdom  of  the  general  rule  that  public  of- 
ficials, whose  duty  It  Is  to  carry  out  stat- 
utory directions,  should  not  be  permitted  to 
raise  the  constitutionality  of  statutes.  Peo- 
ple V.  Leddy,  53  Colo.  109,  111,  123  Pac.  824. 
As  said  .In  Ames  v.  People,  supra:  "The 
reasons  for  this  rule  are  apparent  Public 
policy  and  public  necessity  require  prompt 
and  efficient  action  from  such  officers,  and, 
when  intrusted  with  the  assessment  of  taxes 
and  the  collection  and  disbursement  of  the 
revenue,  they  have  no  right  to  refuse  to  per- 
form ministerial  duties  prescribed  by  law 
because  of  any  apprehension  on  their  part 
that  others  may  be  injuriously  affected  by 
It,  or  that  the  statute  prescribing  such  duties 
may  be  unconstitutional." 

The  duties  of  respondent,  after  his  as- 
sessment rolls  bad  been  delivered  to  the 
county  commissioners,  and  his  abstract  trans- 
mitted to  the  Tax  Commission,  were  purely 
ministerlaL  Denver  v.  Pitcher,  54  Colo.  203, 
129  Faa  1015.  Whatever  confusion  has  aris- 
en, or  may  arise,  in  the  extension  and  collec- 
tion of  taxes  growing  out  of  the  questions 
here  Involved,  and  whatever  injustice  exists 
between  individual  taxpayers,  if  any,  by  the 
assessment  under  consideration,  must  be  at- 
tributed ultimately  to  the  fact  that  local 
public  officers  have  failed  and  refused  to 
obey  the  mandate  of  the  entire  people  of  the 
state  expressed  through,  and  directed  by, 
their  legislative  will.  And,  were  it  not  that 
the  questions  here  determiued  are  publid 
juris,  we  prdbably  would  not  have  permitted 
resiK>ndent  to  present  the  alleged  unconsti- 
tutionality of  the  statute  set  up  in  his  re- 
turn to  the  alternative  writ.  We  are  of  the 
opinion  that  the  Tax  Commission  acted  with- 
in the  authority  conferred  upon  it  by  stat- 


ute, and  that  the  statute,  as  to  the  matten 
here  involved.  Is  valid.  The  alternative  writ 
should  therefore  be  made  absolute,  and  it  la 
so  ordered.. 

GABBIGUES,  X  (dissenting.  I  under- 
stand the  majority  opinion  holds  that  the 
horizontal  raise  which  the  assessor  was  or- 
dered to  add  to  his  original  assessment  Is 
a  local  assessment;  also  It  concedes  that 
under  the  Constitution  the  State  Board  of 
Equalization  is  prohibited  from  making  local 
assessments,  that  its  power  is  limited  to 
equalizing  between  the  counties;  but.  In  the 
exercise  of  this  power,  it  cannot  Increase 
the  aggregate  value  of  aU  the  counties.  To 
escape  this  inhibition  and  uphold  the  action 
of  the  State  Board  of  Equalization,  the  ma- 
jority opinion  is  based  upon  the  theory  that 
the  Tax  Commission,  and  not  the  State 
Board  of  £)qualization,  added  this  horizontal 
raise,  and  the  local  assessment  consists  of 
the  original  assessment  plus  the  horizontal 
raise,  that  is,  in  amount  the  local  assessment 
is  the  assessor's  original  assessment  plus 
the  added  horizontal  raise,  and  the  State 
Board  of  Equalization  adopted  as  a  means 
or  incident  of  equalization,  but  did  not  make 
this  assessment;  therefore  it  neither  made 
a  local  assessment  nor  increased  in  amount 
the  aggregate  of  all  the  assessments.  This 
contention,  to  prevail,  must  be  in  harmony 
with  the  statute  and  the  facts.  In  other 
words,  there  must  be  a  statute  authorizing 
the  Tax  Commission  to  assess  in  this  man- 
ner, and  the  facts  must  show  It  made  the 
assessment  It  seems  to  me  the  majority 
opinion  assumed  without  authority  both 
these  points.  The  only  statute  covering  the 
matter  Is  found  in  sections  31,  32,  and  33, 
Laws  of  1911,  p.  623,  which  provide:  If  the 
Tax  Commisdon  shall  be  of  the  opinion  that 
the  assessor  has  not  in  his  original  assessment 
assessed  the  real  and  personal  property  of 
his  county  at  its  true  cash  value,  it  shall  de- 
termine what  Increase  by  rate  per  cent  will 
place  the  property  on  the  assessment  roll  at 
its  true  cash  value;  that  after  it  has  done 
80,  it  shall  transmit  to  the  State  Board  of 
Equalization  its  determination,  with  a  state- 
ment specifying  the  amount  to  be  added; 
when  this  statement  is  received  by  the  State 
Board  of  Equalization,  it  is  made  Its  duty  to 
then  examine  the  abstracts  of  assessment  of 
each  county  submitted  to  it  by  the  Tax  Com- 
mission, and  make  a  record  of  the  Board's, 
not  the  Commission's  action,  on  each  ab- 
stract, and  certify  the  same  to  the  assessor, 
who  is  required  forthwith  to  add  to  the  valu- 
ation of  the  real  and  personal  property  of 
his  county  the  Increase  ordered,  after  It  has 
been  equalized  by  the  State  Board. 

There  la  nothing  in  these  sections  author- 
izing the  Tax  Commission  to  add  to,  or  to 
order  the  assessor  to  add,  any  amount  to  the 
original  assessment  or  to  make  a  reassess- 
ment or  supplemental  assessment  by  a  hori- 
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zontal  raise,  or  In  any  manner,  or  to  make 
any  assessment  of  any  kind,  and,  what  is 
more,  it  did  not  do  so.  Let  us  follow  what 
n-as  actually  done,  and  see  if  we  can  dis- 
corer  where  the  Tax  Commission  ordered 
this  horlsontal  raise  to  be  added,  or  make 
any  assessment.  In  the  opinion  of  the  Com- 
Dilssion,  the  real  and  personal  property  of 
Denver  county  was  not  assessed  by  the  asses- 
sor at  its  true  cash  value,  and  It  found  that  a 
40  per  cent,  horizontal  Increase,  if  added  to 
his  assessment  roll,  would  place  the  real  and 
personal  property  of  the  county  on  the  roll  at 
its  true  cash  value  What  did  it  then  do? 
As  the  statute  required,  It  transmitted  a 
statement  of  this  finding  to  the  State  Board 
of  Equalization,  and  its  function  in  the 
premises  was  ended.  It  could  do  no  more, 
and  it  did  no  more.  The  State  Board  of 
£k|uallzatIon  then  began  its  work  of  equal- 
izing, examined  the  abstracts  of  assessment 
of  the  counties  as  submitted  by  the  Tax 
Commission,  made  a  record  of  its  action  on 
the  abstract  of  each  county,  certified  the 
same  to  the  county  assessor  of  Denver  coun- 
ty, and  ordered  him  forthwith  to  add  40  per 
cent  to  the  original  valuation  of  bis  county. 
Now,  under  this  statute  and  these  facts,  who 
made  the  supplemental  local  assessment,  the 
Tax  Commission  or  the  State  Board  of 
Equalization?  Evidently  the  State  Board 
that  ordered  It,  and  I  think  the  holding  that 
It  was  made  by  the  Tax  Commission  is  a 
mere  subterfuge  that  would  not  be  tolerated 
by  the  courts  in  any  ordinary  business  trans- 
action. I  therefore  am  of  the  opinion  that 
the  State  Board  of  Equalization  attempted 
to  make  local  assessments  in  the  68  counties 
of  the  state,  and  that  it  Increases  the  aggre- 
gate assessed  valuation  of  all  the  property 
of  the  state  by  $187,000,000  In  round  num- 
bers, both  of  which  It  Is  prohibited  from  do- 
ing, and  In  which  respects  Its  action  was 
and  is  void. 

GABBERT,  J.  (dissenting).  The  State 
Board  of  Equalization  raised  the  assessed 
valuations  of  property  In  the  state  about 
$187,000,000  above  that  returned  by  the  as- 
sessors, the  raise  In  the  city  and  county  of 
Denver  alone  being  nearly  $102,000,000.  This 
action  Is  upheld  by  the  majority  opinion  on 
the  ground  that  the  Commission  raised  the 
valuation  of  the  property  in  the  counties 
affected  by  Increasing  the  value  In  each  of 
these  counties  to  Its  cash  value;  that  this 
was  an  assessment  of  such  property,  and  that 
the  Board,  in  equalizing  assessed  valuations 
among  the  counties  of  the  state,  treated  this 
action  of  the  Commission  as  a  reassessment, 
and  therefore  did  not  increase  the  assessed 
valuations. 

The  act  creating  the  State  Tax  Commission 
(see  Session  Laws  1911,  c.  216),  does  not  con- 
fer power  on  the  Commission  to  assess  the 
property  In  any  county  in  a  lump  sum  by  a 
horizontal  raise  above  the  raluaUons  return- 


ed by  the  assessors.  Section  13  spedfles  In 
what  circumstances  the  Commission  may  re- 
assess or  reappraise  the  property  in  any 
county.  Whether  the  authority  thus  con- 
ferred can  be  legally  exercised  is  not  Involv- 
ed, for  the  reason  that  the  action  of  the  Com- 
mission which  the  majority  opinion  says  was 
a  reassessment  was  not  based  upon  these 
provisions.  The  Commission  and  Board 
claim  to  have  raised  the  valuations  above 
that  returned  by  the  assessors  by  virtue  of 
the  provisions  of  sections  31,  82,  and  33  of 
the  act  There  Is  not  a  word  in  dther  of 
these  sections  which  directly  or  Indirectly 
authorizes  the  Commission  to  reassess  the 
property  in  any  county  by  determining  its 
true  cash  value,  or  requires  the  board  to  treat 
any  such  action  of  the  Commission  as  a  re- 
assessment. The  act,  as  stated  in  section  13, 
does  purport  to  authorize  the  Commission  to 
reassess  or  reappraise  property  in  any  county 
In  spedfled  Instances,  and  clearly,  had  It 
been  the  Intent  to  confer  upon  the  Cbmmls- 
sion,  under  sections  31  and  32,  i>ower  to  re- 
assess property  by  a  horizontal  raise,  or  any 
additional  power  to  assess,  and  that  the 
board,  by  section  33,  was  to  treat  such  raise 
as  an  assessment  It  would  have  been  so 
stated. 

Neither  did  the  Board  regard  the  action 
of  the  Commission  as  an  assessment  From 
Its  resolution,  which  is  the  basis  of  this  ac- 
tion, it  appears,  not  that  it  equalized  valua- 
tions returned  by  the  assessors,  or  the  Com- 
mission, or  both,  but:  "Has  determined  the 
amount  of  the  valuation  of  the  real  and  pei^ 
sonal  property  of  each  county  as  will  place 
said  property  on  the  assessment  roll  at  its 
true  and  full  cash  value" — thus  showing  that 
Its  action  was.  In  no  sense,  an  equalization 
of  valuations,  but  that  It  fixed  the  valuations 
in  each  of  the  counties  affected  in  such  sum 
as  would  place  the  property  therein  on  the 
assessment  roll  at  its  cash  value. 

The  vital  question,  therefore.  Is  whether 
the  Board,  In  the  exercise  of  Its  functions  as 
a  board  of  equalization,  has  the  authority 
to  increase  the  aggregate  valuations  returned 
by  the  assessors.  This  must  be  determined 
by  ascertaining:  First  Its  authority  under 
the  Constitution;  and  second,  whether  the 
statutory  provisions  to  which  reference  was 
made  conferred  such  anthority  as  will  sup- 
port its  action. 

The  power  of  the  Board  as  a  board  of 
equalization  under  the  Constitution  was  de- 
termined In  the  Lothrop  Case,  more  than 
36  years  ago.  It  was  there  held  that  to 
concede  it  the  power  to  Increase  the  valua- 
tions returned  by  the  local  officials  made  It 
practically  a  board  of  assessors,  with  author- 
ity to  fix  and  determine  values  as  well  as  to 
adjust  valuations ;  that  the  Constitution  pro- 
vides for  the  election  of  an  assessor  In  each 
of  the  counties  of  the  state,  and  that  the  In- 
tention of  the  people  by  this  provision  was 
to  preserve  local  control  over  the  valuatioD 
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of  property  for  the  purpose  of  taxation ;  that 
the  power  to  fix  and  determine  the  valuations 
of  real  and  personal  property  for  this  pur^ 
pose  was  lodged  In  the  assessors  and  board 
of  cunnty  commissioners  of  the  several  coun- 
ties of  the  state;  and  that  when  these  of- 
hclals  had  performed  this  duty  the  sum  of 
the  valuations  of  the  several  counties  as  re- 
turned by  them  must  be  taken  as  the  ag- 
gregate valuation  of  all  the  property  in  the 
state,  and  was  final  and  conclusive  upon  the 
Board,  and  that  it  might,  for  the  purpose  of 
adjusting  and  equalizing,  increase  the  valua- 
tion of  one  county  and  decrease  the  valua- 
tion of  another,  but  was  without  authority 
to  Increase  the  sum  of  all  the  valuations  of 
.the  several  counties  of  the  state.  In  brief, 
It  was  held  that  the  power  of  the  Board  as 
a  board  of  equalization  was  limited  to  re- 
ducing to  a  uniform  basis  the  valuations 
made  by  the  local  officials  so  that  the  burden 
of  taxation  for  state  purposes  would  be  ap- 
portioned equitably  among  the  several  coun- 
ties of  the  state.  The  constitutional  provi- 
sion involved  is  no  difTerent  now  from  what 
it  was  when  the  Lothrop  Case  was  decided. 

The  next  question  is  whether  the  statutory 
provisions  to  which  reference  has  been  made 
authorize  the  Board  to  increase  the  aggregate 
valuations  returned  by  the  assessors.  These 
provisions  purport  to  empower  the  Commis- 
sion to  determine  whether  the  total  valua- 
tion of  the  property  in  any  county  as  return- 
ed by  the  assessor  Is  the  true  value  thereof 
and,  if  not,  determine  the  increase  or  de- 
crease which  shall  be  made  by  such  rate  per 
cent  as  will  place  the  property  therein  on 
the  assessment  roll  at  its  cash  value  and 
report  this  action  to  the  Board;  that  the 
Board  shall  examine  the  abstracts  of  assess- 
ment as  submitted  by  the  Commission,  make 
a  report  of  its  action  thereon,  certify  the 
same  to  the  county  assessor,  who  shall  add 
to  or  deduct  from  the  property  lu  his  county 
the  per  cent  and  the  amount  on  the  valua- 
tion thereof  "as  It  stands  after  it  has  been 
equalized  by  the  State  Board  of  Equaliza- 
tion." 

There  Is  not  a  word  in  either  of  these 
aectlons  which  authorizes  the  Board  to  in- 
crease the  aggregate  valuations  returned  by 
the  assessors.  On  the  contrary,  the  section 
which  directs  what  the  Board  shall  do  re- 
quires it  to  direct  what  per  cent  of  Increase 
or  decrease  shall  be  made  on  tlxe  valuation 
after  It  has  been  equalized.  As  pointed  out 
the  Commission  is  not  authorized  to  make 
an  assessment  by  a  horizontal  raise  or  reduc- 
tion; so  that  the  only  values  which  the 
Board  can  equalize  must  be  those  returned 
by  the  assessors. 

If,  however,  It  was  the  intention  to  confer 
npon  the  Board  authority  to  Increase  the  ag- 
gregate valuations  returned  by  the  assessors. 
Its  action  is  a  nullity.  In  the  Lothrop  Case 
It  was  claimed  that  by  statute  the  Board 
was    aathorlsed    to    mate    mch   increase. 


Speaking  to  that  point  the  court  said:  "Let 
us  then  inquire  where,  under  our  Constitu- 
tion and  laws,  this  important  power  of  de- 
termining the  valuation  of  taxable  property 
as  a  basis  of  taxation  is  lodged.  The  Con- 
stitution provides  (section  8,  art  14)  for  the 
election  in  each  county,  each  alternate  year, 
of  a  county  assessor.  He  is  thus  a  constitu- 
tional officer,  and,  though  his  duties  are  left 
unprescribed,  the  essential  duties  of  an  as- 
sessor must  be  presumed  to  have  been  con- 
templated. Is  there  not  here  a  plain  inten- 
tion on  the  part  of  the  people  to  preserve 
local  control  ovor  the  valuation  of  property 
for  purposes  of  taxation?  This  local  con- 
trol existed  under  the  territorial  form  of  gov- 
ernment under  which  they  had  been  living 
and  Is  this  not  an  effort  to  secure  it  beyond 
contingency?" 

True,  the  Increase  ordered  by  the  Board 
is  based  upon  the  action  and  report  of  the 
Commission  increasing  the  valuations  in  the 
different  counties.  The  latter,  however,  is 
not  authorized  to  reassess  by  a  horizontal 
EBlse,  so  that  the  Increase  made  by  the 
Board  is  not  based  upon  an  equalization  of 
assessments,  but  an  increase  in  valuations 
made  by  the  Commission,  which  it  is  with- 
out authority  to  make  as  an  assessment 
This  increase  by  the  Board  is  attempted  to 
be  upheld  by  the  Attorney  General  upon  the 
ground  that  the  Commission  by  its  action 
merely  collected  data  and  furnished  a  state- 
ment to  the  Board  to  aid  it  in  perform- 
ing its  duties;  that  In  this  respect  the 
Commission  acted  in  an  advisory  capacity; 
that  from  the  information  thus  obtained  the 
Board  determined  that  the  valuations  in  each 
of  the  counties  affected  should  be  raised  to 
a  sum  representing  the  cash  value  of  the 
property  involved.  If  this  was  the  object 
of  the  statutory  provisions  under  considera- 
tion, and  they  are  to  be  given  this  construc- 
tion, It  is  apparent  that  thereby  an  attempt 
was  made  by  the^Oeneral  Assembly  to  confer 
authority  upon  an  intermediary  body  to  ar- 
bitrarily increase  the  aggregate  valuations 
returned  by  the  assessors,  and,  by  having 
it  transmit  a  report  of  this  action  to  the 
Board,  confer  that  authority  upon  the  latter. 
The  deneral  Assembly  cannot  by  Indirection 
accomplish  that  which  the  Constitution  di- 
rectly Inhibits.  It  cannot  authorize  another 
body  to  increase  the  aggregate  valuations  as 
returned  by  the  assessors,  with  the  require- 
ment that  this  body  report  Its  action  to  the 
Board,  vest  the  latter  with  power  to  do  that 
which  the  Constitution  inhibits.  It  might 
Just  as  well  have  undertaken  to  vest  this  au- 
thority In  the  State  Board  in  the  first  in- 
stance. 

In  my  judgment  every  question  necessary 
to  consider  was  decided  In  the  Lothrop  Case 
adversely  to  the  contention  of  petitioner  here, 
and,  following  that  case,  the  alternative  writ 
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sbonid  be  quashed  and  the  proceedings  dis- 
missed. 

In  effect,  the  constmction  given  the  con- 
stltuttonal  provision  defining  the  powers  of 
the  Board  when  acting  in  the  capacity  of  a 
board  of  equalization,  in  the  Lothrop  Case, 
made  it  a  part  of  the  Constitution.  It  has 
been  acquiesced  in  by  the  people  for  36  years, 
and  after  this  lapse  of  time  it  must  be  con- 
clusively presumed  that  they  are  satisfied 
with  Its  provisions  as  thus  construed,  and 
that  this  expressed  their  intent  when  adopt- 
ed, otherwise  they  would  have  amended  it 
With  due  deference  to  my  learned  Associates, 
I  submit  that  to  uphold  the  action  of  the 
Board  necessarily  overrules  the  Lothrop 
Case,  and  results  in  amending  the  fundamen- 
tal law — a  power  which  the  people  alone  can 
exercise. 

HILL,  J.  (dissenting).  I  cannot  agree 
with  the  conclusion.  As  I  view  it,  the  theory 
upon  which  the  action  is  disposed  of  is  not 
involved  in  the  case.  I  cannot  agree  that  the 
action  was  brought  for  the  purpose  of  com- 
pelling the  respondent  to  comply  with  any 
order,  findings,  or  actions  of  the  Tax  C!om- 
mlssion,  save  the  order  made  by  it  based  up- 
on the  authority  of  the  actions  and  order 
made  by  the  State  Board  of  Equalization, 
and  then  only  in  conjunction  with  the  latter 
Board's  actions  and  order.  To  sustain  this 
view,  I  call  attention  to  the  orders  of  both 
Hoards,  copies  of  which  are  set  forth  in  the 
alternative  writ  They  are  as  follows: 
"Denver,   Colorado,  October  22,   1913. 

"Mr.  Clair  J.  Pitcher,  Assessor  of  City  and 
Connty  of  Denver,  Denver,  Colorado:  We, 
the  undersigned  members  of  the  State  Board 
of  Equalization,  hereby  certify:  Ttiat  at  a 
meeting  of  the  State  Board  of  Equalization, 
held  on  the  20th  day  of  October,  1918,  which 
meeting  was  held  for  the  pnrpose  of  exam- 
ining the  abstracts  of  assessment  of  the  va- 
rious assessors  of  the  state  for  the  year  1913, 
as  submitted  to  said  Board  by  the  Colorado 
Tax  Commission,  and  for  the  purpose  of  tak- 
ing action  on  said  abstracts  and  of  equaliz- 
ing the  valuations  of  the  real  and  personal 
property  of  the  counties  of  the  state,  as  pro- 
vided by  law,  and  for  the  purpose  of  fixing 
the  rate  of  tax  to  be  levied  and  collected 
within  the  various  counties  of  the  state  for 
state  purposes,  the  following  proceedings, 
among  others,  were  had:  By  resolution,  du- 
ly adopted,  the  valuation  of  the  real  and 
personal  property  of  the  city  and  county  of 
Denver  was  increased  from  1254,755,220,  the 
amount  returned  In  your  abstract  of  assess- 
ment on  property  assessed  by  you,  to  $356,- 
657,308,  making  an  Increase  in  valuation  of 
your  assessment  of  1101,902,088,  the  rate 
per  cent  of  said  Increase  being  40%.  And 
by  resolution,  duly  adopted,  the  rate  of  tax 
which  la  to  be  levied  and  collected  within  the 


counties  of  the  state  for  state  purposes' was 
fixed  at  1.8  mills. 

"Ellas  M.  Ammons, 

"Governor. 
"M.  A.  Leddy, 

"State    Treasurer. 
Tred  Farrar, 

"Attorney   (SeneraL 
"James  B.  Pearce, 

"Secretary  of  State. 
"Roady  Kenehan, 

"Auditor  of  State." 
•T)enver,  Colorado,  October  22,  1913. 
"Mr.  Clair  J.  Pitcher,  Assessor  of  the  CSty 
and  (^nnty  of  Denver,  Denver,  Colorado — 
Dear  Sir:  The  State  Equalization  Board,  at 
a  meeting  held  October  20,  1913,  raised  the 
assessed  valuation  of  the  real  and  personal 
property  of  your  county,  as  assessed  by  yon, 
fr6m  $254,765,220  to  $356,657,308,  making  an 
increase  in  valuation  of  $101,002,088,  the  rate 
per  cent  of  said  increase  being  40%.  Said 
Board  also  fixed  the  rate  of  tax  which  is  to 
be  levied  and  collected  within  your  connty 
for  state  purposes  at  I'/ioths  mills.  Yon  are 
therefore  ordered  and  directed  to  correct 
your  assessment  roll  by  adding  the  above 
increase  in  valuation  and  your  attention  is 
also  directed  to  section  3,  page  527,  of  the 
Session  Laws  of  1913,  pertaining  to  your  du- 
ties as  assessor.    Respectfully, 

"The  Colorado  Tax  Commtsslim, 
"By  John  B.  PhlUlps. 
"Attest:  8.  B.  Tucker,  Secretary." 
It  is  these  orders  that  the  relators  seek  to 
have  the  respondent  comply  with,  and  none 
other.  The  order  of  the  Tax  Commission 
says  that  the  State  Board,  at  etc.,  raised 
the  assessed  valuation,  etc.,  of  your  county, 
etc.,  you  are  thei^efore  ordered  and  directed 
to  correct  yonr  assessment  roll  by  adding 
the  above  increase.  Whytore?  Because  the 
State  Board  of  Equalization  has  ordered  the 
value  raised,  etc.  What  increase?  That 
made  by  the  State  Board  of  Equalisation.  It 
appears  to  me  there  is  no  escape  from  this 
conclusion.  This  language  interprets  itself. 
That  the  State  Board  of  Equalization  thus 
understood  it  is  further  evidenced  by  the  no- 
tice of  the  State  Auditor  to  the  county  clerk 
of  the  respondent's  connty.  This  order  is  set 
forth  in  the  alternative  writ;  it  la  as  fol- 
lows: 

"October  20,  1918. 
"To  Otto  F.  Thnm,  Commissioner  of  Prop- 
erty of  the  City  and  County  of  Denver  and 
Ex  Officio  Clerk  of  said  City  and  County:  At 
a  meeting  of  the  State  Board  of  ElquaUxation. 
held  on  the  20th  day  of  October,  A.  D.  1913. 
which  meeting  was  held  for  the  purpose  of 
fixing  the  rate  of  tax  to  be  levied  and  collect- 
ed within  the  various  counties  of  the  state 
for  state  purposes,  the  following  proceedings, 
among  others,  were  had:  By  resolution,  duly 
adopted,  the  valuation  of  the  real  and  per- 
sonal property  of  the  city  and. county  of  Den- 
ver was  hicreased  from  $264,766,220.00  t» 
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$360,657,308.00,  making;  an  Increase  In  valna- 
tlon  of  ¥101,902,088.00,  the  rate  per  cent,  of 
aald  Increase  being  forty  per  cent.  (40%). 
And  by  resolution,  duly  adopted,  tbe  rate  of 
tax  which  is  to  be  levied  and  collected  within 
thjB  City  and  County  of  Denver  for  State  pur- 
poses was  fixed  at  1.3  mills. 

"Roady  Eenehan, 

"State  Auditor  of  the  State  of  Colorado. 

"Dictated  by  Attorney  General." 

That  the  learned  Attorney  General  and  his 
able  assistants  thus  understood  It  is  self-evi- 
dent not  only  by  his  preparing  the  above 
notice  for  the  Auditor's  ofDce,  as  it  discloses, 
but  by  a  reading  of  his  briefs,  which  disclose 
that  his  position  Is  that  It  was  made  by  the 
State  Board  of  Equalization,  and  that  they 
had  a  right  to  so  do.  A  portion  of  his  open- 
ing brief  reads:  "The  State  Board  of  Equal- 
ization, sitting  as  the  final  arbiter  to  deter- 
mine the  valuations  to  be  placed  upon  the 
real  and  personal  property  of  the  county,  act- 
ed strictly  within  the  limits  of  Its  power.  It 
Increased  the  valuations  of  the  counties  in 
such  amounts  and  by  such  rates  per  cent  as 
in  its  judgment  would  place  the  property  of 
the  state  on  the  assessment  roll  at  Its  full 
cash  value,  and  under  the  statutes.  It  is  the 
duty  of  said  Board  in  equalizing  to  take  as 
a  standard,  not  an  average  county,  not  any 
fictitious  or  arbitrary  standard,  but  the  true 
and  fuU  cash  value,  as  Its  standard  for  equal- 
izing valuations.  Not  only  is  this  standard 
the  requirement  of  the  statute,  but  by  fair 
implication  It  is  the  requirement  of  the  Con- 
stitution." 

In  his  reply  brief  he  says:  "The  only  ques- 
tions, as  we  have  previously  pointed  out  in 
our  original  brief,  properly  before  this  court 
are  as  to  the  powers  of  tiie  State  Board  of 
Equalization  in  equalizing  the  valuations  of 
the  property  between  the  counties;  that  is, 
first,  as  to  whether  the  aggregate  valuations 
of  the  counties  can  be  Increased  or  decreas- 
ed; and  second,  whether,  under  the  provi- 
sions of  our  laws,  due  process  of  law  Is  af- 
forded the  taxpayers." 

The  concluding  paragraph  of  his  reply 
brief  reads:  "We  feel  confident  that  the  po- 
sition we  have  taken  is  the  only  sound  one 
that  could  be  taken,  and,  notwithstanding 
the  comprehensive  brief  prepared  by  the  able 
counsel  of  the  respondent  herein,  we  believe 
our  ipositlon  should  be  sustained." 

It  will  thus  be  observed  that  the  position 
which  the  learned  Attorney  General  says  is 
the  only  sound  one  that  could  be  taken  is 
not  accepted  by  the  majority.  To  analyze, 
they  say  to  him  your  position  is  not  sound 
and  cannot  be  accepted,  while,  by  having  said 
that  it  is  the  only  sound  one,  he,  by  infer- 
ence, says  to  them  that  the  theory  upon 
which  the  case  is  disposed  of  is  unsound.  In 
this  inference  I  agree  with  the  Attorney  Gen- 
eral. If  his  petition  can  be  construed  as  al- 
leging the  execution  of  a  former  order  by 
the  Tax  Commission,  he  does  not  ask  or  seek 
to  have  It  enforced;  tbe  action  U  not  brought 


for  that  purpose,  but  his  contention  is  to  the 
contrary;  the  reasoning  is  apparent,  and  that 
Is,  because  there  is  no  statute  which  author- 
izes the  Commission  to  make  such  an  order 
or  any  order  before  the  State  Board  of  Equal- 
ization performs  Its  constitutional  duty,  it 
must  be  conceded  that  without  statutory  au- 
thority such  an  order.  If  made,  is  a  nullity. 

In  submitting  what  I  have  to  say  upon  the 
subject,  I  shall  first  comment  upon  the  posi- 
tion contended  for  by  the  Attorney  General, 
and  upon  the  case  bi'ought  by  him.  As  It  ap- 
pears to  me  from  the  extracts  in  his  briefs 
above  set  forth  and  portion  of  the  pleadings, 
the  relators  instituted  this  suit  to  have  rec- 
ognized by  the  respondent  and  other  county 
assessors  certain  authority  as  being  vested  in 
the  State  Board  of  Equalization;  while  the 
theory  of  the  decision  is  that  the  State  Board 
Is  not  possessed  with  this  power,  which  de- 
cides the  case  brought  adversely  to  the  posi- 
tion taken  by  the  Attorney  General,  but 
which  also  holds  that  another  board  is  pos- 
sessed of  that  power,  and  for  that  reason  the 
writ  should  issue.  This  position,  If  I  read 
the  briefs  of  the  Attorney  General  correctly, 
he  concedes  to  be  unsound. 

I  am  unable  to  find  anything  in  our  Consti- 
tution or  statutes  which  permits  of  increases 
of  values  by  the  State  Board  without  an  at- 
tempt at  equalization.  As  I  view  It,  the  con- 
tention that  the  State  Board  ordered  these  in- 
creases of  values  as  an  incident  to  equaliza- 
tion Is  not  supported  by  the  record,  but,  to 
the  contrary,  It  discloses  that  the  efforts  of 
the  Board  were  to  practically  reassess  the 
property.  In  order  to  have  it  placed  upon 
what  the  Board  says  is  Its  true  cash  value ; 
its  resolution  so  states.  It  also  shows  that 
the  Tax  Commission  purported  to  determine 
the  value  of  the  real  and  personal  property 
in  the  several  counties  in  the  state  assessed 
by  the  county  assessors.  This  fact  is  thus 
stated  in  the  resolution  of  the  State  Board, 
and  Is  followed  with  tbe  declaration  that 
it,  the  State  Board,  after  having  examined 
these  abstracts,  has  determined  the  amount 
of  the  valuation  of  the  real  and  personal 
property  of  each  coun^  as  will  place  said 
property  on  the  assessment  roll  at  its  true 
and  full  cash  value.  The  declaration  in  this 
resolution  that  the  Colorado  Tax  Commis- 
sion determined  these  values  in  tbe  manner 
provided  by  law  Is,  as  I  view  It,  by  the  plead- 
ings, admitted  to  be  incorrect  Other  state- 
ments in  the  resolution  disclose  beyond  con- 
tradiction that  the  efforts  of  the  Board  were 
not  to  equalize  values  as  between  different 
counties,  but  were  done,  as  therein  stated, 
for  the  purpose  of  placing  said  property  on 
the  assessment  roll  at  its  true  and  full  cash 
value — that  is,  as  determined  by  the  ^oard. 
In  other  words,  it  discloses  that  the  State 
Board  of  E^quallzation  made  an  effort  at  re> 
assessing  the  property  which  is  not  sanction- 
ed by  constitutional  or  statutory  authority. 
The  alternative  writ  set  forth  the  resolu* 
tlon  of  tbe  Board  ordering  these  ralaes,  which 
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Includes  the  Talnatlon  of  the  Individual  prop- 
erty In  each  county  in  the  state  as  returned 
by  the  county  asseesors,  the  Increases  as 
ordered  by  the  State  Board,  and  the  total 
value  as  fixed  by  them.  In  detail  tills  dls- 
<do8es  that  they  have  increased  the  values  as 
returned  by  the  county  assessors  In  B8  coun- 
ties, leaving  the  values  as  fixed  by  the  county 
assessors  In  6  counties  unchanged  (there  be- 
ing 63  counties  in  the  state).  By  an  exami- 
nation of  the  Auditor's  report  for  the  years 
1911  and  1912,  I  find  that  the  total  value  for 
the  year  1912  of  the  property  assessed  by 
the  conntT-  assessors  in  the  6  counties  left 
unchanged  by  the  State  Board  amounts  to 
$8,127,622,  while  the  total  increase  for  the 
present  year  for  the  other  K8  counties  as  fix- 
ed by  the  State  Board  is  proximately  $187,- 
000,000,  and  la  In  excess  of  $100,000,000  In 
the  county  represented  by  the  respondent 
These  ordered  Increases  vary  from  a  fraction 
of  1  per  cent  to  as  high  as  136  per  cent 
varying  in  the  different  counties,  being  40 
per  cent  increase  in  the  county  of  the  re- 
spondent; and,  as  I  read  the  instructions  of 
the  State  Board  ond  Commission  embodied  in 
their  notices  to  blm,  they  mean  that  be  must 
add  this  per  cent,  of  increase  npoa  all  the 
taxable  property  in  his  county  wlitdi  lias  been 
assessed  by  him,  but  that  it  does  not  apply  to 
the  public  utlUty  property  in  his  county 
vrhich  has  tieen  assessed  by  the  Tax  Commis- 
sion. When  these  facts  are  taken  into  con- 
sideration, it  is  apparent  that  the  contention 
that  these  increases  were  ordered  as  an  in- 
cident to  equalization  becomes  farcical.  To 
better  Illustrate  this,  I  have  set  forth  a  copy 
of  that  portion  of  the  resolution  of  the  State 
Board  adopted  at  its  meeting  upon  October 
the  20th,  covering  this  question.  After  the 
portion  concerning  the  values,  which  is  fol- 
lowed with  the  names  of  the  counties  in 
which  no  changes  were  made,  I  have  set  forth 
the  value  of  the  property  assessed  by  the 
county  assessor  for  the  year  1912  in  these 
counties,  namely,  Crowley,  Dolores,  Moffat, 
Park,  and  Summit,  all  as  follows: 

"Whereas,  The  Colorado  Tax  Commission 
has  heretofore  and  in  the  manner  provided 
by  law,  determined  the  true  value  of  the  real 
and  personal  property  In  the  several  counties 
in  the  state  and  has  transmitted  to  this 
Board  a  statement  of  the  amount  to  be  added 
to  or  deducted  from  the  valuation  of  the  real 
and  personal  property  of  each  county;  and 
whereas,  this  Board  has  examined  the  ab- 
stracts of  assessments  of  each  county  of  the 
state  of  Colorado,  as  submitted  by  the  Colo- 
rado Tax  Commission;  and,  whereas,  this 
Board,  after  having  examined  said  abstracts, 
has  determined  the  amount  of  the  valuation 
of  the  real  and  personal  property  of  each 
counry  as  will  place  said  property  on  the  as- 
sessment roll  at  its  true  and  full  cash  value. 
Be  it  therefore  resolved,  and  it  is  hereby  de- 
termined that  the  valuations  of  the  various 
counties  of  the  state  as  returned  and  shown 
by  the  respective  abstracts  of  assessment  of 


the  respective  assessors  of  the  counties  of  tbe 
state  be  increased  or  decreased  as  follows: 


Goantjr 


Ad&m«    

1 17.190,930 

Alamoaa    .... 

1.061.7W 

Arapahoe  .... 

U.729,700 

ArehuleU  ... 

S,245.Sff 

Baca  

2,190.577 
7,095.035 

Bent  ......... 

Boulder   

tl.609.89« 

Chatree  

6,608,699 

Cbeyenne  .... 

2,506,289 

Clear  Creek.. 

2,854,960 

Conejos    

B.260,901 

Costilla    

1,924.650 

Custer  

1,740,860 

DelU  

12,662,290 

Denver  

254,755,220 

Douglas  

6,619,966 

Eagle    

2,898.079 

Elbert  •. 

6,524,038 

El   Paso 

63,885,620 

Fremont    .... 

12.729.902 

Oarfleld    

U,406.2t5 

Hinsdale   .... 

643.885 

Huerfano  .... 

7.886.436 

Jackson   

2.901.210 

Qllpin    

8,113.623 

Grand   

2.283.166 

Ovnnlson    ... 

9,292.900 

LiSB  Animas.. 

27.369.985 

Lincoln    

4,883,670 

Logan   

10,190,960 

Mesa  

22,914.£50 

Mineral    

1,093,697 

Montesuma  .. 

6,024,428 

Montrose  .... 

10,823,975 

Morgan  

10,418.634 

Otero  

20,953.075 

Ourajr   

6.107,376 

Phillips   

4.682,773 

Pitkin   

4,627,795 

Pueblo    

46.042,209 

Rio    Blanco.. 

2,976,205 

Rio  Grande. . 

4,m.840 

Routt  

9,7*7,545 

San   Juan..., 

4,005,519 

San  Miguel.. 

8,627,960 

Sedgvick  .... 

4,146,170 

Teller    

14.075,740 

Washington.. 

7,218.673 

Weld  

87.180,260 

Yuma    

7,398,195 

Saguache  .... 

4,024.491 

JeDerson  .... 

16.236.445 

Kiowa  

2.2SS,930 

Kit    Carson.. 

6,407.916 

Lake  

9.712,059 
11.014.253 

La  FlaU 

Larimer  

26.165.789 

Prowers  

i2.73n.3no 

Crowley    .... 

Unchanged 

Dolores    

•• 

Moffat    

M 

Park    

M 

Summit   

M 

Valua- 
tion by 
Assessor. 


Increase  by 
St  Bd.  of 
Equalisa- 
tion. 


I        27,3n 

1.610,626 

86,610 

149.661 

177,630 

174,015 

1,264,396 

66,460 

2,828,230 

879,000 

2,904.700 

2,617,120 

663,086 

2,181.000 

101.902,088 

62,666 

969,680 

1,144,762 

67,942 

1,182,476 

166,068 

2,428 

963,670 

624,406 

769,680 

1,176,224 

87,096 

166,194 

2,310,637 

2,061,500 

127,361 

126.620 

527,600 

123.033 

2,063,680 

68.847 

28,003 

247,179 

199,355 

6,709,620 

1,742,920 

4.841.160 

44.968 

248.260 

71.824 

63,109 

S8,n.<B 

256,257 

21,447.440 

113,674 

4.243,086 

13,003 

1,722.645 

2,874.364 

2,276.000 

80.494 

1,620.100 

146,971 


Total  as 
flxedby 
8t.Bd.o( 

Equallza- 
Uon. 


I  17.228.251 

2.572.345 

12.7^.310 

2.295.403 

2.468.107 

7,269.150 

82.874.2*2 

6,664,1U 

6,334,512 

8,733.960 

*A66,601 

1,541,770 

2,224.04* 

14,843,290 

266.657.30S 

6.672.530 

2.867,762 

6.968.796 

68,953,662 

15.912.377 

11,660,303 

•16,222 

8,860,006 

8,626.616 

2,883.202 

2.468.280 

9.879,996 

27.535.17* 

7.194.307 

12.252,4«) 

23,042,211 

1.219,217 

6.552.02* 

10,947.00* 

U.472,&4 

21.042.92* 

6.13'i.3Sl 

6.529.961 

4,R27.150 

62.761.82* 

4.719.125 

8.960.000 

9,832.512 

4.263,7» 

8.699.781 

4.198,279 

14,113.535 

7.474.930 

•0.627.700 

7.511.86* 

8.272,57< 

15.239.448 

4.0U.575 

7,782,270 

11.987,06* 

11.094.747 

27.785.SS9 

12,877,ri 


The  value  of  the  property  assessed  by  tbe 
county  assessors  for  the  year  1912  as  sUowu 
by  tbe  auditor's  report  (see  Biennial  Report 
State  Auditor  1911-1912,  pages  244,  245)  for 
these  last-named  five  counties  was  as  follows: 

Crowley  $1,980,684  00 

Dolores 809,337  00 

Moflfat 1,247.935  00 

Park  1,361-309  00 

Summit 1,219,357  00 

Total $6,127,622  Ob 
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If  a  proper  constra<rtlon  of  tbe  reeolatlon 
la  that  the  State  Board  made  these  Increases 
for  the  purpose,  as  therein  stated,  of  placing 
the  property  on  the  assessment  roll  at  its 
fall  cash  value  as  determined  by  the  Board, 
then  there  is  neither  constltatlonal  nor  statu- 
tory authority  for  Its  so  doing.  The  further 
contention  that  these  Increases  were  ordered 
as  an  Incident  to  eQnallzatlon  is  untenable, 
when  the  record  and  its  effect  are  taken  In- 
to consideration;  but.  If  attempted  for  this 
purpose,  It  Is  in  conflict  with  the  announce- 
ments of  this  court  in  People  ex  rel.  y.  Loth- 
rop)  3  Colo.  428,  as  well  as  the  principles  an- 
nounced In  People  v.  Ames,  27  Colo.  126,  60 
Pac.  346,  Gale  v.  Btatler,  47  Colo.  72,  106  Pac. 
868,  In  re  Opinion  of  Justices,  123  Paa  661, 
and  Chase  v.  Boulder  County,  37  Colo.  268, 
86  Pac.  1011,  11  Ann.  Cas.  483. 

Ab  I  view  It,  to  sustain  the  action  of  the 
Board  for  any  reason  set  forth  in  the  briefs 
would  be  to  overrule  the  announcements  In 
these  former  cases. 

Subsequent  to  the  Lothrop  Case,  this  court 
In  In  re  Assessment  of  Property,  etc.,  25 
Colo.  296,  299,  53  Pac.  1056,  1057,  said:  "The 
decision  [referring  to  the  Lothrop  Case]  has 
also  been  acquiesced  In  by  all  of  the  depart- 
ments of  government  and  the  people  gener- 
ally; and  the  General  Assembly  has  not  seen 
fit  to  exercise  the  power,  which  is  claimed  to 
be  inherent,  of  passing  a  law  authorizing  the 
State  Board  of  E^quailzation,  In  the  discharge 
of  its  Important  duties,  to  Increase  the  aggre- 
gate assessed  valuation,  as  returned  by  the 
county  assessors.  In  view  of  these  consid- 
erations, and  until  the  General  Assembly 
takes  some  action  that  requires  It,  we  do  not 
feel  called  upon.  In  this  6x  parte  proceeding, 
to  review  our  previous  decision."  This  an- 
nouncement was  at  the  April,  1808,  term  of 
this  court  Up  to  that  time  the  Legislature 
had  made  no  effort  to  change  the  statutes  In 
existence  at  the  time  of  the  announcement  in 
the  Lothrop  Case.  Thereafter,  at  the  special 
session  In  1902,  It  enacted  general  sections 
B764  and  5765,  which  read : 

"5764.  Meeting  of  State  Board  of  Equallea- 
tlon  to  Equalize  Assessment — Sec.  237.  The 
State  Board  of  Equalization  shall  sit  on  the 
first  Monday  of  October  In  each  year,  at  the 
executive  office,  for  the  purpose  of  examining, 
adjusting  and  equalizing  the  assessments  in 
the  several  counties  of  the  state." 

"6766.  Board  may  Change  Aggregate  Valu- 
ation.—Sec.  238.  The  Board  shaU  have  the 
pow^r  to  either  increase  or  decrease  the  ag- 
gregate valuation  of  all  taxable  property,  not 
to  exceed  in  any  year  ten  per  cent  of  such 
aggregate  valuation,  and  only  as  an  Incident 
to  such  equalization." 

These  sections  continued  in  force  until  1013 
when  section  5765  above  referred  to  was 
specifically  repealed.  Page  527,  Session  Laws 
1913.  And  no  other  provision  was  substituted 
which  authorizes  the  State  Board  of  Equali- 
Eation  to  Incre.ise  the  aggregate  valuation, 
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but,  to  tbe  contrary,  the  Legislature,  at  its 
1913  session,  divested  the  State  Board  of 
Equalization  of  all  statutory  power.  Page 
625,  Session  Laws  1918.  That  the  Legisla- 
ture neVer  attempted  to  give  them  this  right 
by  anything  contained  in  the  acts  of  1911 
and  191B  is  apparent  not  only  by  the  acts 
themselves,  which  divested  them  of  all  statu- 
tory power,  but  by  the  further  fact  that  dur- 
ing its  1913  session  the  Legislature  submitted 
to  the  people  to  be  voted  upon  at  the  1914 
election  a  proposed  amendment  to  the  Consti- 
tution, giving  to  the  State  Board  of  Equali- 
zation the  power  to  raise  the  valuation  of  the 
property  in  the  several  counties.  Laws  1913, 
p.  215.  Hence,  even  if  we  were  to  assume,  as 
contended,  that  the  Lothrop  Case  was  based 
upon  statutory  grounds,  the  Legislature  has 
taken  from  the  State  Board  all  statutory 
light  without  substituting  anything  in  lieu 
tliereof.  This  leaves  the  reasoning  in  the 
Lothrop  Case  conclusive,  regardless  of  which 
theory  is  accepted.  That  it  has  been  acqui- 
esced In  and  accepted  as  a  rule  of  property  in 
this  state  for  abont  36  years,  is  not  disputed.' 

In  State  v.  BiquaUzatlon  Board,  18  Mont 
473,  46  Pac.  266,  the  reasoning  announced  In 
the  case  of  the  People  v.  Lothrop,  3  Colo.  428, 
was  accepted  as  sound  and  followed  with  the 
declaration  that  the  weight  of  authority  is 
decidedly  with  its  conclusion.  Weils,  Fargo 
&  Co.  V.  Board  of  Equalization,  56  Cal.  194, 
and  St  Joseph  Lead  Co.  v.  Slmms,  108  Mo. 
222,  18  S.  W.  906,  are  therein  dted  as  in 
principle  sustaining  the  same  contusion. 

For  this  court  to  now  say  that  the  State 
Board  of  Equalization  Is  possessed  with  the 
power  to  increase  the  aggregate  of  all  the 
counties  in  such  an  amount  as  they  think 
ought  to  have  been  fixed  by  the  county  asses- 
sors would  be  to  amend  the  Constitution  by 
judicial  construction,  and  this  at  a  time  when 
we  have  pending  a  proposed  constitutional 
amendment  to  be  voted  upon  at  the  next  elec- 
tion, which,  If  adopted,  will  give  to  the  State 
Board  the  power  which  it  is  sought  to  have 
this  court  say  that  they  are  already  possessed 
of.  Such  a  decision  would  place  the  Legisla- 
ture in  the  ridiculous  position  of  having  sub- 
mitted a  constitutional  amendment  which  em- 
bodies therein  Important  questions  which  this 
court  through  some  process  of  reasoning, 
would  now  say  Is  already  a  part  of  the  Con- 
stitution. This  would  be  to  accomplish  by 
Judicial  construction  what  the  Legislature 
has  sought  to  accomplish  by  an  amendment  to 
the  Constitution.  Suppose  that  such  a  deci- 
sion is  given,  and  the  people  at  the  next  elec- 
tion decide  as  they  did  at  the  last,  when  It 
was  proposed  to  give  the  Tax  Commission 
this  power,  that  they  do  not  care  to  grant 
even  to  the  State  Board  of  I}qualIzatlon  this 
extraordinary  power,  we  would  then  be  con- 
fronted with  the  ridiculous  position  of,  by 
Judicial  construction,  having  declared  a  cer- 
tain thing  as  being  a  part  of  the  Constitution 
which  the  people  at  the  polls  have  declined  to 
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place  In  It,  and  the  only  way  to  tben  get  rid 
of  it  would  be  to  submit  another  constitution- 
al  amendment,  which  would  declare  that  a 
certain  thing  should  come  out  of  It  which  Is 
not  in  it,  and  which  the  people  have  declined 
to  put  In  it,  and  which  this  court  (about  36 
years  ago)  held  was  not  In  It,  and  which  the 
Legislature,  as  well  as  all  departments  of  the 
state,  have  recognized  as  not  being  In  it  until 
the  effort  which  brought  about  this  litigation 
was  started.  The  condition  following  such 
results  would  be  humorous  were  it  not  so 
serious  a  question. 

In  Hacker  v.  Howe,  72  Neb.  385,  101  N.  W. 
25S,  relied  upon  as  supporting  the  position  of 
the  relators,  it  was  said:  "Concerning  the 
contention  that  the  State  Board  In  respect  of 
the  action  taken  did  not  equalize  but  reas- 
sessed the  property  of  the  several  counties, 
raising  the  aggregate  yaluationa  thereof  ac^ 
cording  to  the  percentage  applied  to  each 
county,  it  may  be  said  that  manifestly,  the 
Board  lias  no  power  to  Increase  valuations 
merely  for  the  purpose  of  making  such  in- 
crease. The  limitations  of  law  relative  to 
tax  levies,  the  fixing  of  valuations  and  the 
equalization  thereof  cannot  be  nuUlfled  and 
rendered  Impotent  by  an  attempt  to  increase 
the  aggregate  of  the  grand  assessment  rolls 
under  the  guise  of  equalization.  •  •  • 
But,  In  the  case  at  bar,  we  think  it  clear  that 
the  increase  resulting  from  the  action  of  the 
state  board  was  purely  incidental  to  a  proper 
equalization  of  the  assessment  of  the  different 
counties  as  returned  to  that  body.  From  the 
action  taken.  It  is  fairly  Inferable  that,  in  66 
of  the  90  counties  of  the  state,  property  was 
found  to  be  assessed  uniformly  and  at  Its  ac- 
tual cash  value,  while  In  24  counties  the  val- 
uations placed  upon  property  generally  were 
relatively  too  low  and  required,  in  order  that 
the  rule  of  uniformity  might  be  observed  and 
equality  attained,  a  raise  of  the  aggregate 
valuation  of  those  Increased  from  2  per  cent. 
in  one  instance  to  10  per  cent  in  others. 
Surely  it  may  not  be  said  that,  it  having  been 
ascertained  that  so  nearly  all  of  the  property 
of  the  different  counties  had  been  assessed  at 
its  true  value,  in  order  to  properly  adjust 
and  equalize,  there  must  be  a  reduction  of  a 
certain  percentage  in  this  larger  number  of 
counties  and  a  corresponding  Increase  and 
less  than  was  ordered  in  the  smaller  number, 
so  that  the  grand  total  of  the  assessment  roll 
should  not  be  disturbed.  While  a  plan  or 
method  of  raising  the  value  of  some  of  the 
counties  and  lowering  others  may  be  gener- 
ally resorted  to  in  order  to  bring  about  equal- 
ity, yet  it  would,  in  the  present  instance,  be 
in  a  measure  a  perversion  of  the  law  to  re- 
duce below  its  actual  value  by  far  the  larger 
proportion  of  the  property  in  the  state  sub- 
ject to  taxation  for  the  purpose  of  avoiding 
an  actual  increase  in  the  total  valuation  of 
all  property.  The  statute  does  not  limit  the 
State  Board  in  the  matter  of  equalization  to 
the  aggregate  value  as  shown  by  the  returns 


of  all  the  different  counties.  Ita  provisiona 
are  that  the  Board  may  increase  or  decrease 
by  per  centum  to  be  added  to  or  deducted 
from  the  aggregate  value  of  the  different 
counties  to  make  them  conform  to  law.  Of 
course,  they  have  authority  to  equalize ;  and 
to  equalize  is  to  adjust  differences  in  values 
80  as  to  bring  all  to  a  common  standard,  and 
to  the  end  that  all  property  assessed  shall 
bear  its  Just  proportion  of  the  burdens  of 
taxation.  Where  equalization  is  the  main 
object,  and  the  increase  resulting  therefrom 
is  incidental,  we  think  the  action  is  midoubt- 
edly  a  legitimate  exercise  of  the  powers  qpn- 
ferred  upon  the  Board.  If  the  object  appears 
to  be  to  raise  the  aggregate  of  the  total  as- 
sessed valuation,  such  action  would,  in  oar 
Judgment,  hare  to  be  condemned  as  an  un- 
warranted exercise  of  the  authority  to  equal- 
ize." 

The  court  tben  comments  upon  its  former 
opinion  in  Suydam  v.  Merrick  County,  19 
Neb.  155,  27  N.  W.  142  and  also  the  opinion 
in  Bardrick  et  al.  v.  DlUon  et  al.,  7  Okl.  535, 
54  Pac.  785,  pertaining  to  which  it  says:  "The 
rule  as  thus  announced  in  the  opinion  dted 
is  probably  stated  too  broadly.  Ibe  opinion 
apparently  overlooks  the  fact  that  the  valua- 
tion of  property  assessed  for  taxation  is  pri- 
marily for  assessing  ot&cers,  and  that  l>oards 
of  equalization  except  as  conferred  by  stat- 
utes are  not  authorized  to  change  the  re- 
sult, and  then  only  in  order  to  effectuate  an 
adjustment  of  values  so  as  to  bring  about 
uulformity.  Our  statute,  we  think,  contem- 
plates that  the  State  Board  of  Equalization 
may  equalize  valuations  as  between  the  dif- 
ferent counties  in  the  sense  the  word  is  usual- 
ly and  ordinarily  understood.  Tliat  is,  the 
State  Board  is  empowered  to  correct  and 
adjust  inequalities  in  valuation  to  the  end 
that  all  property  shall  relatively  be  valued 
on  the  same  basis  for  purposes  of  taxation, 
as  near  as  the  same  is  practicable." 

It  will  observed  from  the  above  quotations 
that  our  Board  has  attempted  to  do  what  the 
Supreme  Court  of  Nebraska  holds  cannot  be 
done.  The  figures  are  self-evident  that  the 
object  is  to  raise  the  aggregate  of  the  total 
assessed  valuation.  The  resolution  states 
that  the  object  was  to  place  all  property  upon 
a  full  cash  value.  The  inclusion  of  this 
statement  Is  the  exclusion  of  the  theory  that 
It  was  attempted  for  the  puri>ose  of  equaliza- 
tion, but,  regardless  of  the  statement,  the 
figures  are  self-evident  that  it  was  not  done 
or  attempted  as  an  incident  to  equalization. 

I  cannot  agree  that  the  case  of  Appeal  of 
McNeal,  35  OkL  17,  128  Paa  285,  entirely 
sustains  the  contention  of  the  relators.  In 
addition  to  its  having  been  rendered  by  a 
divided  court  of  three  to  two,  an  examination 
of  the  Constitution  and  statutes  of  Okla- 
homa will  disclose  that  their  State  Board  of 
Equalization  is  authorized  to  increase  or  de- 
crease the  value  of  different  classes  of  real 
and  personal  property  In  order  to  make  their 
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valuation  conform  to  tbe  fair  cash  value 
thereof.  They  also  provide  for  an  appeal  by 
any  taxpayer  from  such  increase.  This  ap- 
peal is  provided  for  in  their  1910  Session 
Laws,  and  Is  recognized  in  this  opinion, 
wherein,  after  quoting  from  an  opinion  in  a 
former  case,  it  Is  said :  "The  limits  express- 
ed therein  are  the  limits  fixed  by  the  Con- 
stitution. Every  taxpayer  is  entitled  to  have 
his  property  assessed  equally  and  uniformly 
with  the  property  of  every  other  taxpayer. 
If  his  property  is  taxed  at  its  fair  cash  value 
estimated  at  tbe  price  it  would  bring  at  a 
fair  voluntary  sale,  and  the  property  of  all 
other  taxpayers  is  so  assessed,  then  the  uni- 
formity sought  by  law  has  been  attained ; 
but  if  this  property  is  assessed  at  less  than 
this,  and  the  balance  of  the  property  con- 
forms thereto,  then  an  injustice  has  been 
done  the  balance  of  the  taxpayers  and  the 
state.  This  limit  upon  the  assessment  is  the 
one  provided  for  in  the  Constitution,  and  is 
also  the  limit  of  the  levy  which  may  be  as- 
sessed. •  •  •  Beyond  the  limit  of  fair 
cash  value  and  the  limit  as  to  the  rate  of 
levy,  the  taxing  authorities  of  the  state  can- 
not go;  and  wherever  they  seek  to  do  so  the 
law  has  provided  every  taxpayer  a  remedy  by 
appeal,  as  provided  in  chapter  87,  p.  173, 
Sess.  Laws  1910." 

It  is  also  worthy  of  notice  that  in  the  Okla- 
homa case  no  point  was  made  that  tbe  equali- 
zation by  tbe  State  Board  resulted  in  raising 
the  property  in  the  county  affected  above  its 
actual  cash  value.  On  this  subject  the  opin- 
ion states:  "It  is  worthy  of  note  that  no 
point  is  made  that  the  equalization  of  which 
complaint  is  here  made  has  resulted  in  rais- 
ing the  property  above  its  fair  cash  value." 
Tbe  answer  of  the  respondent  alleges  that 
the  property  of  his  county  had  been  assessed 
at  Its  full  cash  value,  and  that  this  order,'  if 
followed,  would  place  it  40  per  cent  above 
that  amount  According  to  our  rules  of 
pleading, -all  material  parts  of  this  answer 
for  the  purposes  of  this  case  stand  admitted 
as  true.  In  such  case,  were  we  to  follow  the 
Oklahoma  decision,  we  find  that  they  have 
provided  a  method  for  appeal  so  that  the 
question  of  the  Increase  or  reassessment 
might  be  determined  by  a  court  of  competent 
Jurisdiction  where  all  parties  can  be  heard, 
and  their  statute  provides  that  pending  such 
an  appeal,  the  party  shall  not  be  required 
to  pay  taxes  upon  the  property  in  regard  to 
the  assessment  of  which  the  appeal  Is  taken. 
Our  statutes  provide  a  method  whereby  the 
Tax  Commission  are  authorized,  if  they  find 
any  particular  property  to  be  assessed  too 
low,  to  have  a  reappraisement  upon  notice 
to  the  owner,  eta  Whether  that  portion  of 
this  act  is  constitutional  or  not  is  not  before 
us.  It  is  admitted  it  was  not  attempted  to 
be  followed. 

Another  reason  why  the  action  of  tbe  State 
Board  should  not  be  accepted  an  an  effort  at 
equalization  between  the  different  counties 
is  because  the  order  to  raise  pertains  only  to 


that  portion  of  the  property  which  has  been 
assessed  by  the  county  assessors,  but  does  not 
apply  to  the  property  assessed  by  the  Tax 
Commission.  The  constitutional  provision 
pertaining  to  the  duties  of  tbe  Board  au- 
thorizes them  to  adjust  and  equalize  the  val- 
uation of  real  and  personal  property  among 
the  several  counties  of  the  state.  This  court 
has  heretofore  held  that  they  could  not 
equalize  by  ordering  an  increase  in  particu- 
lar classes  of  property  in  a  county.  People 
V.  Ames,  27  Colo.  126,  60  Paa  346.  Tet  this 
is  the  result  of  this  decision,  for  it  allows  the 
Board  to  increase  the  value  of  all  classes 
of  property  in  a  county  except  public  utili- 
ties. 'Tls  true,  if  they  were  included,  take 
railroads  for  instance,  accepting  the  legal 
presumption  that  the  Tax  Commission  has 
performed  its  duty  in  assessing  them,  the  re- 
sult would  be  to  fix  their  value  at  $140  for 
each  $100  of  actual  value  in  tbe  county  of 
the  respondent,  $163  for  each  $100  of  actu- 
al value  in  Weld  county,  and  $236  for  each 
$100  of  actual  value  in  Costilla  county,  and 
so  on.  The  injustice  of  such  a  position  is 
apparent;  but  this  is  the  identical  result 
which  follows  the  present  order  concerning 
the  moneys  of  all  taxpayers  (other  than  that 
owned  by  public  utility  corporations)  in  the 
counties  referred  to,  as  well  as  certain  min- 
ing properties  and  others.  When  the  State 
Board  formerly  assessed  the  railroads,  they 
could  fix  their  value  in  harmony  with  what 
they  thought  was  the  average  for  all  the  coun- 
ties as  returned  by  the  county  assessors,  and, 
when  they  made  their  equalization  between 
the  different  counties,  it  was  an  effort  at  fix- 
ing valuations  somewhere  near  equal  upon 
all  classes  of  property,  but,  since  the  power 
to  assess  the  railroads  has  been  taken  away 
from  the  State  Board  and  vested  in  the 
Tax  Commission,  with  the  additional  author- 
ity given  them  to  assess  other  public  utility 
property,  when  we  recognize  the  legal  pre- 
sumption that  not  only  the  Commission,  but 
that  the  county  assessors,  who  are  constitu- 
tional officers,  have  complied  with  the  law,  I 
fail  to  find  any  authority  which  grants  to 
the  State  Board  the  right,  under  the  guise 
of  equalizing  between  counties,  to  simply 
order  a  raise  as  to  certain  classes  of  property 
in  a  county,  namely,  that  of  individuals,  with- 
out making  it  apply  to  all  property,  and  to 
allow  them  to  do  this,  as  .disclosed  by  this 
record,  would  be  to  reverse  the  opinion  ren- 
dered in  People  v.  Ames,  supra,  as  well  as 
to,  by  Judicial  construction,  read  something 
into  the  Constitution  which  is  not  there. 

It  has  been  Intimated  that  in  making  this 
Increase  to  the  total  valuation  of  his  county 
the  respondent  is  not  required  to  add  the  40 
per  cent  to  all  the  property  assessed  by  him, 
but  can  place  it  where  he  tliinks  It  belongs, 
the  same  as  when  making  an  original  assess- 
ment That  a  person's  property  cannot  be  re- 
assessed or  revalued  for  the  purposes  of  tax- 
ation without  notice  to  him,  I  take  it  will 
not  be  questioned.    Gale  v.  Statler,  47  Colo. 
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72, 105  Pac.  858 ;  Tnrpln  v.  Lemon,  187  U.  S. 
61,  23  Snp.  Ct  20,  47  L.  Ed.  70;  1  Cooley  on 
Taxation  (3d  Ed.)  626;  Hagar  t.  Reclamation 
District,  111  U.  8.  701,  4  Sup.  Ct  663,  28 
U  Ed.  569;  Davidson  y.  New  Orleans,  96  U. 
S.  97,  24  L.  Ed.  616 ;  Belllngham  Co.  ▼.  New 
Whatcom,  172  U.  S.  814,  19  Snp.  Ct.  206,  48 
L.  Ed.  460. 

That  we  hare  no  statute  providing  for  any 
subsequent  notice  or  hearing  cannot  be  dis- 
puted, but,  to  the  contrary,  not  only  do  these 
orders  Instruct  the  assessor  to  add  this  40  per 
cent  to  all  the  property  assessed  by  him, 
but  section  83,  p.  623,  Session  Laws  1011, 
provides  that  when  an  increase  Is  ordered 
as  an  Incident  to  equalization.  It  shall  be 
made  In  this  Identical  manner.  In  addition, 
the  respondent  has  alleged  (which  stands 
undisputed)  that  this  Is  the  only  thing  he  can 
do,  and,  as  stated,  there  Is  no  statutory  meth- 
od provided  for  his  doing  otherwise;  there 
Is  no  provision  made  for  notice  or  hearing 
before  him  or  the  county  board  of  equaliza- 
tion by  the  taxpayers  as  to  the  effect  of  the 
result  for  the  reason  that  prior  to  the  receipt 
of  these  orders  the  time  for  all  such  has  long 
since  past 

In  Hacker  v.  Howe,  72  Neb.  385,  101  N.  W. 
256,  It  1b  assumed  that  this  is  the  correct 
method  to  follow  where  the  Increase  has 
been  ordered  as  an  incident  to  equalization. 
The  majority  opinion,  as  I  read  it  holds  that 
this  Is  the  only  method  to  be  followed;  this 
precludes  any  assumption  that  It  is  to  be 
done  otherwise. 

Had  the  Legislature  intended  to  give  to 
the  Tax  Ciommlsslon  the  power  to  reassess 
the  property  In  a  county  other  than  public 
utllltfes,  I  think  they  would  have  thus  stat- 
ed. I  fall  to  find  anything  in  the  acts  of 
1911  or  1913  which  Is  susceptible  of  such  a 
construction.  The  fact  that  section  13  of 
chapter  216,  Laws  of  1911,  gives  to  the  Tax 
Commission  supervisory  power  over  the  ad- 
ministration and  enforcement  of  laws  per- 
taining to  the  assessment  levying  and  col- 
lection of  taxes  certainly  cannot  be  construed 
to  mean  that  It  gives  them  the  right  to  usurp 
the  functions  of  a  county  assessor  in  the  as- 
sessment of  property,  and,  in  my  opinion. 
It  has  no  bearing  upon  that  question.  Just 
as  well  contend  that  because  the  Governor 
Is  the  chief  executive  ofiBcer  of  the  state,  and 
by  the  Constitution  is  charged  with  the  duty 
of  seeing  that  the  laws  are  faithfully  executr 
ed,  be  would  have  the  right  to  leasseas  the 
property  in  a  county  or  to  reperform  the 
duty  of  any  county  officer,  when  he  is  of 
opinion  that  such  officer  is  not  complying 
with  the  law.  That  this  section  has  no  ap- 
plication Is  further  borne  out  by  the  fact 
that  it  gives  to  the  Commission  the  right  to 
require  the  county  assessor  to  assess  at  the 
full  cash  value,  under  penalty  of  forfeiture 
and  removal  from  office.  This  is  one  method 
provided  to  reach  this  result  Subdivision 
6  of  this  section  provides  that  whenever,  in 


the  judgment  of  the  Tax  Commission,  prop- 
erty In  any  county  or  municipal  subdivision 
thereof  has  not  been  assessed  at  its  true  and 
full  cash  value,  the  Commission  may  make 
a  reappralsement  to  the  end  that  all  classes 
of  property  in  such  district  shall  be  assessed 
In  compliance  with  law,  and  when  ordered  it 
shall  appoint  an  appraiser  and  assistant  ap- 
praisers, If  necessary,  who  shall  proceed  to 
appraise  the  property  In  such  taxing  district 
and  who  shall  have  all  the  powers  and  per- 
form all  duties  pertaining  to  the  appraise- 
ment of  property.  The  seventh  subdivision 
provides  that  the  Commission  may  raise  or 
lower  the  assessed  value  of  any  real  or  per- 
sonal property  thus  reappraised,  first  giving 
notice  to  the  owner  and  fixing  a  time  and 
place  for  hearing  any  person  or  persons  In- 
terested, and  that  said  hearing  shall  be 
held  within  the  county  In  which  said  prop- 
erty is  situate^  By  these  two  subdivisions  an- 
other method  Is  provided  to  reach  the  ques- 
tion of  full  cash  value.  That  the  Inclusion 
of  one  or  more  methods  Is  the  exclusion  of 
other's,  unless  there  Is  positive  language  to 
the  contrary,  has  been  recognized  from  time 
immemorial  as  an  elementary  rule  of  statu- 
tory construction,  as  said  In  Fomeroy's  Mu- 
nicipal Law  (2d  Ed.)  p.  642:  "The  express 
mention  of  one  thing  Implies  an  exclusion  of 
another.  This  Is  one  of  the  fundamental 
rules  of  Interpretation,  and  is  applied  espe- 
cially to  statutes,  so  as  to  prevent  the  exten- 
sion of  their  commands  or  prohibitions  to 
other  things  of  the  same  class,  when  an 
enumeration  of  the  subjects  within  their  pro- 
visions is  expressly  made."  To  the  same  ef- 
fect in  principle  are^  In  re  Constitutional 
Convention,  14  R.  I.  649;  State  v.  Hastings, 
10  Wis.  525;  Cooley's  Constitutional  Limita- 
tions, p.  99 ;  Western  Union  v.  Railroad  Com- 
mission, 120  La.  758,  45  South.  598;  Page 
v.  Allen,  58  Pa.  338,  08  Am.  Dea  272;  Den- 
ver V.  Hyatt  28  Colo.  145,  63  Pac.  403;  Ter- 
ritory V.  Ortiz,  1  N.  M.  12;  Westbrook  ▼. 
Wicks,  36  Iowa,  3S3;  tforris  t.  Wrlghtaon, 
56  N.  J.  Law,  201,  28  AU.  56,  22  L.  R.  A. 
548;  State  v.  Henry,  87  Miss.  126,  40  South. 
152,  5  L.  R.  A.  (N.  S.)  340;  1  Kent's  Com. 
(6th  Ed.)  467. 

The  majority  opinion  concedes  that  the 
Commission  did  not  act  or  pretend  to  act 
under  the  provisions  of  subdivisions  6  and  7, 
supra;  that  the  other  portions  of  this  section 
containing  their  supervisory  power,  rights, 
and  duties  are  not  susceptible  to  a  construc- 
tion which  gives  them  this  power  is  apparent 

In  State  v.  Drexel,  75  Neb.  751,  107  N.  W. 
110,  the  court  had  under  consideration  an  act 
which  provides  that  the  State  Board  ahall 
have  general  direction  and  control  of  the 
county  assessors  in  the  performance  of  their 
duties,  and  shall  direct  the  same;  also  that 
the  county  assessors  should  obey  all  rules 
and  regulations  made  under  the  act  and  the 
instructions  sent  out  by  the  State  Board. 
It  was  held  that  these  provisions  did  not 
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glT*  the  Board  tbe  power  to  contnA  the 

Judguicut  or  the  assessors  concemlng  the 
values  of  properties,  for  the  reason,  among 
others,  that,  If  the  rule  were  otherwise  and 
the  Board  by  thia  method  could  direct  the 
county  assessors  as  to  what  values  they 
should  put  upon  property,  it  would  thereby 
accomplish  indirectly  what  it  could  not  do 
directly,  namely,  that  of  reassessing,  which 
they  were  not  authorized  to  do. 

I  agree  with  the  majority  that  tbe  mani- 
fest purpose  of  chapter  216,  Laws  1911,  creat- 
ing the  Tax  Commission,  was  to  place  in  a 
central  body  authority  to  aid  in  bringing 
about  and  maintaining  a  standard  of  values 
for  the  purposes  of  taxation ;  but  it  is  ele- 
mentary that  in  80  dtolng  they  must  proceed 
in  the  manner  provided  by  statute.  I  can- 
not agree  that  a  method  was  prescribed  in 
section  31  giving  them  the  right  to  reassess 
the  property  of  a  county  upon  the  lump  sum 
basis  by  adding  a  per  cent  to  the  value  fixed 
by  the  assessor  or  at  all.  Neither  can  I 
agree  that  the  method  provided  by  subdivi- 
sions 6  and  7  of  section  13  (if  constitutional) 
attempts  to  take  from  the  county  board  any 
statutory  rights  pertaining  to  equalization. 
As  I  read  these  subdivisions,  they  substitute 
a  reappralsement  by  commissioners  appoint- 
ed by  the  Tax  Commission  in  lieu  of  the 
work  of  the  county  assessor,  leaving  the 
equalization  to  be  made  by  the  county  board 
as  theretofore.  By  other  portions  of  the  act, 
as  an  aid  to  carry  out  their  supervisory  pow- 
er In  seeing  that  the  tax  laws  are  enforced, 
th^y  are  givjen  the  right  to  prepare  forms,  to 
issue  orders  to  the  different  taxing  officers  as 
will  best  carry  into  effect  the  provisions  of 
law  concerning  taxation.  It  is  provided  that 
such  officers,  generally  speaking,  shall  follow 
their  instructions,  and  shall  be  subject  to 
penalty  for  violating  them.  They  are  given 
authority  to  prescribe  a  uniform  system  of 
procedure,  to  fix  tbe  form  for  tax  schedules, 
rolls,  warrants,  notices,  and  forms  furnished 
to  taxpayers,  to  call  for  reports  from  state, 
county,  and  local  officers,  and  to  investigate 
tbe  work  of  assessors,  boards  of  county  com- 
missioners, equalization  and  county  treas- 
urers concerning  tbe  question  of  taxation, 
etc.  For  these  purposes,  it  is  provided  that 
one  or  more  of  their  members  shall  visit  at 
least  half  the  counties  of  the  state  annually, 
and  each  county  at  least  once  in  two  years. 
They  are  authorized  to  summon  assessors 
to  appear  before  them  to  be  examined  under 
oath;  to  annually  bold  a  meeting  of  the 
county  assessors;  to  call  groups  of  two  or 
more  together  to  appear  in  courts  concern- 
ing questions  of  taxation;  to  pass  upon  the 
remission  of  taxes ;  to  hear  certain  classes 
of  complaints  when  made  concerning  taxa- 
tion matters ;  to  inspect  books  and  make  in- 
vestigations;  to  require  the  production  of 
documents  and  many  other  duties,  but  none 
of  wliich  includes  the  reassessment  of  prop- 
erty save  and  except  subdivisions  6  and  7  of 
aection  18,  under  which  it  is  admitted  they 


did  not  proceed,  the  act  having  thus  prescrib- 
ed their  powers  and  duties  in  detail  which 
do  not  contain  any  provision  for  reassess- 
ment, except,  as  provided  in  subdivisions  6 
and  7,  the  rule  of  construction  which  I  have 
heretofore  referred  to  is  unquestionably  ap- 
plicable. 

The  fact  that  the  Tax  Commission  was 
given  the  powers  and  duties  referred  to, 
which,  if  performed,  will  of  necessity  cause 
tbe  gathering  of  general  information  pertain- 
ing to  taxation  matters  and  the  relative  val- 
ues of  the  different  counties,  is  convincing  to 
my  mind,  when  considered  in  connection  with 
the  language  used  that  their  duties,  as  pre- 
scribed in  sections  81  and  82  of  the  act  of 
1911,  were  for  the  express  and  only  purpose 
of  advising  the  State  Board  of  Equalization 
of  what,  in  their  opinion,  were  the  relative 
values  of  tbe  different  counties,  and  how 
much  each  was  above  or  below  its  full  cash 
value,  and  to"  relieve  that  Board,  which  is 
composed  of  the  executive  officers  of  the 
state,  of  at  least  a  portion  of  such  detail 
work  in  gathering  data,  etc.,  in  order  to  as- 
certain the  relative  values  for  the  purpose  of 
performing  their  constitutional  duty  of  equal- 
izing. 

Tbe  mere  statement  that  a  statute  means 
so  and  so  proves  nothing ;  persuasive  reason- 
ing is  best  presented  by  a  consideration  of 
the  language  used.     Section  31  reads: 

"Sec.  31.  Duty  of  the  Commission.  Tbe 
Commission  shall,  on  or  before  the  first  day 
of  October  following,  determine  whether  the 
real  and  personal  property  of  the  several 
counties  in  the  state  shall  have  been  assessed 
at  its  true  and  full  cash  value,  and  if,  in  the 
opinion  of  the  said  Commission  the  real  or 
personal  property  within  any  county  in  the 
state  as  reported  by  said  county  asses-sor  to 
the  said  Commission  is  not  on  the  assess- 
ment roll  at  its  true  and  full  cash  value,  the 
said  Commission  shall  determine  the  increase 
or  decrease  in  the  valuation  in  such  county 
by  such  rate  per  cent,  or  such  amount  as 
wUl  place  said  property  on  the  assessment 
roll  at  its  true  and  full  cash  value." 

Do  we  find  in  this  section  any  language 
which  says  or  can  be  construed  to  mean  that 
the  Commission  shall  reassess  the  property, 
and,  if  -so,  when  such  an  effort  shall  be  at- 
tempted, or  any  date  or  dates  when  they 
shall  sit  for  that  purpose,  or  when  they  shall 
hear  any  county's  citizens,  collectively  or  oth- 
erwise, concerning  such  questions?  Is  there 
anything  to  be  found  which  says  that  the 
Commission  shall  directly,  indirectly,  or  oth- 
erwise change,  alter,  or  amen'd,  or  order  to 
be  changed,  altered,  or  amended  the  abstract 
of  assessment  transmitted  to  them  by  the 
county  assessor?  I  think  not  It  provides 
that  they  shall  make  a  finding  as  to  the  rela- 
tive values  of  the  different  counties,  the 
benefit  of  such  must  be  for  the  board  which 
has  power  to  equalize,  but  the  Commission  is 
not  possessed  with  that  power.  As  I  view  it, 
tb»  reason  why  it  makes  no  provision  tor 
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hearings,  flzee  no  dates  for  anything  other 
than  when  it  shall  finish  this  work  and 
makes  np  provisions  for  orders  to  the  aases- 
Kor  or  for  changes  in  his  schedule,  etc.,  la  be- 
cause it  was  never  intended  that  their  Qnd- 
ings  should  bind  any  one  or  l>e  other  than  a 
recommendation  in  the  way  of  a  report  to 
the  State  Board  of  Equalization.  This  posi- 
tion is  borne  out  by  what  follows  and  what 
becomes  of  this  finding. 

Section  32,  following,  reads: 

"Section  32.  Statement  to  the  State  Board 
of  Equalization.  When  the  Commission  has 
determined  the  true  value  of  the  real  and 
personal  property  in  the  several  counties,  the 
Ckimmisslon  shall  transmit  to  the  State 
Board  of  Equalization  a  statement  of  the 
amount  to  be  added  to  or  deducted  from  the 
valuation  of  the  real  and  personal  property 
of  each  county,  specifying  the  amount  to  be 
added  to  or  to  be  deducted  from  the  valua- 
tion of  the  real  or  personal  property." 

The  substance  of  this  sectiou  is  that  they 
shall  send  to  the  State  Board  of  Equaliza- 
tion a  statement  concerning  the  result  of 
their  findings.    What  then  happens? 

Section  33  following  reads: 

"Section  33.  Duty  of  State  Board  of  Equal- 
ization. It  shall  be  the  duty  of  the  State 
Board  of  Equalization  to  examine  the  ab- 
stracts of  assessment  as  submitted  by  the 
State  Tax  Commission  and  the  State  Board 
of  Equalization  shall  forthwith  examine  ttie 
abstract  of  assessment  of  each  county  as 
submitted  by  the  State  Tax  Commission  and 
make  a  record  of  its  action  on  the  abstract 
of  each  county  and  certify  the  same  to  the 
county  assessor,  and  the  county  assessor 
shall  forthwith  add  to  or  deduct  from  each 
tract  or  lot,  and  its  improvements,  of  real 
property  and  all  personal  property  in  his 
county  the  required  per  cent,  or  amount  on 
the  valuation  thereof  as  it  stands  after  it 
has  been  equalized  by  the  State  Board  of 
Equalization,  adding  or  deducting  in  each 
case  any  sum  less  than  five  dollars  so  that  the 
value  of  any  separate  tract  or  lot  and  Its 
improvements  shall  be  ten  dollars  or  some 
multiple  thereof." 

Do  we  find  anything  in  this  section  wliich 
says  or  can  be  construed  to  mean  (if  it  could 
be  authorized)  that  the  State  Board  should 
accept  the  findings  of  the  Tax  Commission, 
or  that  they  should  make  this  increase  to  the 
abstract  of  the  county  assessor,  or  order 
the  assessor  or  the  Tax  Commission  to  do  so? 
Not  at  all.  But,  to  the  contrary,  it  says  that 
they  shall  forthwith  examine  the  abstracts 
of  assessment  of  each  county  as  submitted 
by  the  Tax  Commission,  and  make  a  record 
of  its  action  on  the  abstract  of  each  county 
and  certify  the  same  to  the  county  assessor, 
etc.  It  will  thus  be  observed  that  the  only 
object  in  having  the  Commission  gather  this 
data  and  make  these  findings  Is  for  the  in- 
formation of  the  State  Board  of  Ekjuallzation 
in  the  performance  of  its  constitutional  duty. 

The  fact  that  all  its  statutory  duties  hav« 


been  taken  away  and  transferred  to  the  Tax 
Commission  can  in  no  wise  change  the  result, 
and  does  not  cliange  the  language  in  these 
sections,  neither  can  it  strip  the  State  Board 
of  any  of  the  powers  and  duties  Imposed 
upon  it  by  the  Constitution.  It  will  be  ob- 
served tliat  section  33  does  not  say  what  the 
State  Board  shall  do  with  these  abstracts 
other  than  examine  them,  make  a  record  of 
its  action,  and  certify  the  same  to  the  asses- 
sors. The  reason  is  apparent,  and  that  is 
that  their  action  thereon  is  the  constitutional 
duty  to  adjust  and  equalize;  it  is  for  that 
purpose  they  are  sent  to  them;  that  they 
are  to  be  thus  sent  is  not  changed  by  the  act 
which  takes  from  them  their  statutory  duties 
and  vests  it  in  the  Tax  Commission.  The 
most  that  can  be  contended  for  section  33  in 
this  respect  would  be  that  the  Tax  Commis- 
sion should  certify  to  the  different  county 
assessors  the  result  of  the  action  of  the  State 
Board  of  Equalization,  and  this  is  Just  what 
the  Commission  did. 

Whether  the  construction  given  to  section 
31  of  the  act  of  1911  by  the  majority  would 
make  it  unconstitutional,  in  my  opinion  is 
unnecessary  to  consider,  as  I  cannot  conceive 
that  it  is  susceptible  to  such  a  construction. 
The  reasoning  presented  to  support  it  Is 
about  as  convincing  to  me  as  the  assertion 
would  be  that  the  word  "no"  means  "yes." 
By  the  holding  of  the  majority,  as  I  under- 
stand it,  a  county  can  be  revalued  and  re- 
assessed for  all  taxation  purposes  by  the 
method  prescribed  In  subdivision  6,  supra, 
or  under  section  31,  eliminating  the  consti- 
tutional question  of  notice  and  opportunity 
to  be  heard  under  the  latter  section,  the  con- 
clusion must  follow  that  the  county  assessor, 
although  a  constitutional  ofiicer,  could  by 
the  same  process  of  reasoning  be  supplanted 
in  all  matters  pertaining  to  local  assess- 
ments ;  if  not,  where  is  the  line  to  be  drawn? 
It  appears  to  me  that  this  position  is  in  con- 
fiict  with  former  declarations  of  this  court 
In  Taxation  of  Mining  Claims,  9  Colo,  at 
page  636,  21  Pac.  476,  it  Is  said:  "Before 
taxes  can  be  levied  upon  any  article  of  prop- 
erty, it  must  be  assessed,  that  is  to  say,  val- 
ued for  taxation.  This,  In  general,  is  the 
province  of  officers  wtiose  title  of  oflice  in- 
dicates their  duties,  to  wit,  assessors.  The 
Constitution  has  created  this  oflice,  and  re- 
quires that  an  assessor  shall  be  elected  bien- 
nially In  every  county  of  the  state."  While 
in  a  later  case,  that  of  Ames  ▼.  People,  26 
Colo.  83,  56  Pac  656,  it  was  said  that  this 
language  was  not  necessary  to  the  decision. 
It  was  not  stated  that  it  was  unsound  when 
applied  to  local  property  situate  In  the  coun- 
ty, such  as  mining  claims,  which  were  the 
subject  for  assessment  under  consideration 
In  the  former  case. 

The  latest  case  by  this  court  upon  this  sub- 
ject is  In  re  Opinion  of  Justices,  123  Pac. 
660,  wherein  we  sustained  the  constitution- 
ality of  that  portion  of  the  act  creating  the 
Tax  Commission,  but  we  expressly  called  at- 
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tentlon  to  the  fact  t£at  vre  conld  not  approve 
a  construction  of  any  portion  which  would 
contravene  the  constitutional  authority  of 
county  assessors.  That  portion  of  the  opinion 
reads:  "If  provisions  of  the  act  can  properly 
be  construed  as  permitting  the  Tax  Commla- 
slon  to  do  things  in  the  matter  of  local  as- 
sessments which  would  contravene  the  con- 
stitutional authority  of  county  assessors,  such 
provisions  are  necessarily  noneffective."  As 
it  looks  to  me,  this  is  the  result  of  the  con- 
clusloh  of  the  majority,  and  is  in  effect  an 
overruling  of  this  declaration,  for,  if  by  this 
method  the  property  ia  a  county  can  be  lo- 
cally reassessed  and  revalued  for  the  pur- 
poses of  taxation  for  city  and  county  pur- 
poses, as  well  as  state,  as  here  held,  the?  the 
office  of  county  assessor  becomes  one  in  name 
only,  and  It  would  be  a  useless  expenditure 
of  public  moneys  for  any  assessor  to  go 
through  the  form,  as  It  will  be  only  a  form, 
of  assessing  property,  and  It  will  be  a  useless 
expenditure  of  time  and  money  for  county 
commissioners  to  sit  as  a  board  of  equaliza- 
tion, for  all  their  efforts  will  avail  nothing, 
If,  without  investigation  and  without  the 
adoption  of  any  method,  the  valuation  of 
property  can  be  admittedly  fixed  at  grossly 
inadequate  sums,  or  at  a  sum  largely  in  ex- 
cess of  its  true  cash  value. 

I  cannot  agree  with  the  correctness  of  the 
statement  "that  it  is  not  conceded  that  the 
property  assessed  as  valued  by  the  county  as- 
sessor is  at  its  full  cash  value."  In  bis  an- 
swer the  respondent  alleges  certain  facts,  the 
substance  of  which  are  that  the  property  in 
his  county  assessed  by  him  was  assessed  at 
its  full  cash  value;  that  the  Tax  Commis- 
slOD  in  making  its  estimate  did  not  make 
an  investigation,  and  did  not  visit  the  several 
counUes  of  the  state,  as  by  law  they  are  re- 
quired to  do,  and  did  not  pursue  a  uniform 
method  or  test  for  the  purpose  of  ascertain- 
ing whether  in  truth  and  In  fact  the  value 
of  real  and  personal  property  had  been  as- 
sessed at  its  full  cash  value,  but  that  they 
arbitrarily,  and  without  i^scertaining  the 
truth'  as  to  whether  the  respondent  assessed 
the  property  in  his  county  at  its  true  cash 
value,  proceeded  to  determine  that  he  had 
not  made  a  full  and  true  cash  value  thereof 
and  that  they.  In  an  arbitrary  way  and  with- 
out warrant,  in  fact  declared  and  determined 
that  they  would  increase  the  valuation  of 
said  real  and  personal  property  in  his  county 
to  the  extent  of  $101,902,088,  making  the 
rate  of  Increase  40  per  cent  in  excess  of  its 
full  and  true  cash  value.  He  further  alleges 
that  their  action  in  this  respect  was  fraudu- 
lent In  so  far  as  it  affects  the  owners  of  real 
and  personal  property  in  his  county.  The 
relators  have  demurred  to  this  answer,  for 
which  reason  all  material  parts  for  the  pur- 
poses of  the  case  stand  admitted  as  true,  and 
I  cannot  concede  that  the  performance  of  the 
duties  of  the  Tax  Commission  In  the  manner 
provided  by  statute  is  immaterial,  or  that  the 
allegations  concerning  the  real  value  of  the 


property  in  the  county  of  the  respondent  is 
to  be  ignored,  when  by  the  opinion,  as  I  un- 
derstand It,  the  taxpayer  is  to  be  precluded 
hereafter  from  raising  it  anywhere. 

Neither  can  I  agree  to  the  statement  by  the 
majority  that  "It  is  conclusively  presumed, 
however,  that  as  between  individual  prop- 
erty owners  within  the  county  there  has  been 
a  Just  value  placed  thereon — that  Is,  a  value 
relatively  equal."  Unless  it  is  likewise  to  be 
conclusively  presumed  that  all  property  in 
the  county  has  been  assessed  at  Its  full  cash 
value,  as  I  view  it,  under  the  law  the  one 
presumption  is  entitled  to  as  much  weight 
as  the  other ;  there  are  many  reasons  why  it 
should  be  sa  Take,  for  Instance,  the  value 
to  be  placed  upon  producing  mines;  the  asses- 
sor has  no  discretion  in  fixing  their  value. 
The  act  of  1913  provides  that  for  the  pur- 
poses of  taxation  the  assessor  shall  value 
them  at  a  sum  equal  to  one-half  of  the  gross 
proceeds  plus  all  of  the  net  proceeds,  and  it 
provides  a  method  whereby  these  proceeds 
are  to  be  accurately  ascertained.  The  pro- 
visions of  tliis  act  are  mandatory,  and  the 
assessor  has  no  right  to  do  other  than  follow 
its  mandates.  The  county  board  of  equaliza- 
tion, as  held  by  the  majority,  would  likewise 
have  no  authority  to  change  the  valuations 
thus  fixed  in  the  manner  provided  by  statute ; 
other  illustrations  could  be  given.  The  pre- 
sumption must  of  necessity  follow  that  all 
other  property  in  the  county  has  been  like- 
wise assessed  or  equalized  to  this  value;  so 
that,  when  it  comes  to  legal  presumptions,  the 
one  Is  equally  entitled  to  as  much  weight  as 
the  other. 

The  majority  miscontme  respondent's  posi- 
tion pertaining  to  the  reason  of  the  Legisla- 
ture in  submitting  the  proposed  amendment 
to  section  15  of  article  10  of  the  Constitution, 
which  the  people  rejected  at  the  1912  elec- 
tion. It  is  not  claimed  that  it  was  done  be- 
cause the  Legislature  was  of  the  opinion  that 
the  act  passed  by  them  was  unconstitutional, 
and  that  they  thereby  sought  to  correct  it 
by  submitting  a  constitutional  amendment, 
but,  to  the  contrary,  it  was  submitted  at  the 
same  session  (1911)  when  the  act  creating  the 
Tax  Commission  was  adopted,  and  was  there- 
by a  legislative  construction,  not  that  they 
thought  any  portion  of  the  act  was  unconsti- 
tutional, but  because  they  construed  their 
own  act  to  mean  they  had  not  given  to  the 
Tax  Commission  any  authority  to  assess, 
valu^  reassess,  or  revalue  counties  as  a 
whole  by  per  cent  or  otherwise,  except  as 
provided  In  subdivlsioDs  6  and  7  of  section 
13,  supra.  Had  they  Intended  giving  to  the 
Tax  Commission  this  power  in  the  act  creat- 
ing it  which  we  agree  they  must  assume  was 
constitutional,  why  would  they  have  Inserted 
the  identical  powers  In  a  constitutional 
amendment  submitted  at  the  same  session? 
I  do  not  care  to  charge  the  Legislature  with 
the  doing  of  useless  and  unnecessary  things. 
To  my  mind  the  submission  of  the  constltu- 
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tional  amendment  Is  a  legislative  declafatlon 
that  they  did  not  construe  their  own  act  to 
Include  this  power,  but,  regardless  of  this 
.eglslatlve  construction,  and  in  disregard  of 
the  fact  that  the  people  hare  declined  to 
grant  to  this  Commission  this  power  even  by 
constitutional  amendment,  a  majority  of  this 
court  now  say  that  nevertheless  they  hare 
the  light  to  exercise  it 

Another  reason  why  the  Legislature  never 
Intended  that  the  Tax  Commission  should 
have  the  right  to  raise  the  total  by  counties, 
as  ascertained  by  the  county  assessors',  is  its, 
enactment  at  its  last  session  of  the  so-called 
limitation  levy  act,  wherein  it  is  sought  by 
limiting  the  amount  of  the  levy  in  each  coun- 
ty to  compel  the  assessor,  in  order  to  get 
sufficient  revenue  for  coimty  purposes,  to  as- 
sess all  property  therein  at  its  actual  cash 
value.  If  it  was  intended,  as  contended,  that 
the  Commission  has  the  right'  to  Increase  the 
aggregate,  then  it  is  pertinent  to  ask  why  the 
necessity  of  any  limitation  of  the  levy  for 
county  purposes.  Why  not  allow  the  Com- 
mission to  fix  the  value  of  each  county,  re- 
gardless of  the  value  fixed  by  the  taxpayers 
and  the  county  assessors?  The  question  to 
my  mind  answers  Itself,  and  is  self-evident 
that  the  legislators  never  intended  by  any 
act  of  theirs  to  grant  this  power.  The  theory 
that  a  Tax  Commission  can  reassess  or  re- 
value a  county  as  a  whole  upon  a  per  cent, 
basis  or  in  a  lump  sum  for  the  purposes  of 
taxation  for  all  local  taxes,  as  here  held,  as 
before  stated,  is  not  claimed  in  the  briefs, 
and  no  authorities  have  been  cited  which  re- 
fer to  such  a  statute.  The  cases  dted  pertain 
to  equalization  boards,  or  to  reassessments  of 
particular  properties  where  notice  is  given, 
etc. 

In  State  ex  rel.  Hessey  v.  Daniels,  143  Wis. 
649,  128  N.  W.  665,  the  opinion,  in  addition 
to  being  rendered  by  a  divided  court,  has  no 
application.  The  result  of  that  decision  was 
to  sustain  the  validity  of  chapter  259,  Wis- 
consin Laws  1905,  which  provides  that  upon 
complaint  made  after  notice,  hearing,  etc.,  it 
Is  made  to  appear,  etc.,  that  the  assessment  in 
any  district  is  not  in  compliance  with  law, 
etc.  The  Commission  may  order  a  reassess- 
ment and  a  new  equalization,  and  for  that 
purpose  shall  name  persons  to  make  the  re- 
assessment, and  others  the  equalization.  The 
act  provides  that  the  parties  thus  named 
shall  take  the  oath,  etc.,  give  all  the  notices, 
and  go  through  all  the  formalities  required  by 
the  assessor  and  Board  of  Ek]ualization, 
whose  work  they  are  to  do  over.  It  provides 
that  any  owner  of  taxable  property  in  such 
district  shall  have  the  right  to  examine  such 
veassessment,  and  shall  have  all  the  rights 
and  privileges  in  respect  to  such  reassessment 
that  are  given  by  law  in  respect  to  any 
original  assessment  It  will  thus  be  observed 
that  the  right  to  be  beard  before  all  tribunals 
passing  upon  the  value  of  his  property  is,  by 
the  Wisconsin  statute,  given  to  the  taxpayer, 


the  same  as  in  the  first  instance.  This  wonlS 
have  been  the  result  here  had  the  Commla- 
sioh  acted  under  the  sixth  subdivision  of  sec- 
tlon  18,  supra,  but  it  is  admitted  that  titer 
did  not  attempt  to  do  so;  but,  to  the  con* 
trary,  the  pleadings  disclose  that  they  in  fact 
made  a  reassessment  without  investigation, 
and  without  any  effort  at  ascertaining  the 
valne  of  the  propert?  to  be  thus  assessed, 
leaving  it  to  pure  guesswork. 

The  case  of  Wisconsin  ex  reL  Brown  Coun- 
ty V.  Myers,  Judge,  52  Wis.  628,  9  N.  W.  777, 
was  upon  the  same  theory  as  the  later  ca«e 
in  the  148d  Wisconsin;  the  difference  be- 
ing that  the  contention  In  the  earlier  case 
was  limited  to  the  appointment  of  commis- 
sioners to  review  the  aggregate  equalization 
made  by  the  county  board  in  order,  as  the 
opihion  states,  to  produce  a  Just  relation 
between  all  the  valuations  of  the  taxable 
property  of  the  county.  By  the  earlier  stat- 
ute, this  commission  was  appointed  by  the 
circuit  Judge.  The  reasoning  is  similar  to 
that  in  the  latter  case  concerning  the  ques- 
tion of  review,  and,  wlille  not  having  the 
time  to  investigate  the  earlier  statute,  it  is 
fair  to  assume  that  the  constitutional  rights 
of  the  taxpayer  concerning  notice,  hearing, 
etc.,  were  fully  protected.  The  opinion  fur- 
ther discloses  that  the  appointed  board  was 
without  authority  to  Increase  the  entire  ag- 
gregate valuation  of  the  taxable  property  of 
the  county  as  previously  fixed,  so  that  when 
It  comes  to  equalization  its  conclusions  are  in 
harmony  with  the  announcement  of  this  court 
36  years  ago;  it  has  no  application  to  the 
facts  here. 

The  case  of  Board  of  State  Tax  Commis- 
sioners V.  Board  of  Assessors,  124  Mich.  491, 
83  N.  W.  209,  sustains  the  validity  of  the 
Michigan  act  of  1889  creating  a  Board  of 
State  Tax  Commissioners  and  giving  them 
supervisory  authority  in  the  matter  of  the 
assessment  of  property.  It  has  no  applica- 
tion to  the  views  of  the  majority,  but,  to  the 
contrary,  it  is  in  harmony  with  our  views  in 
Ke  Opinion  of  J.usttces,  123  Pac.  069,  which 
opinion,  as  I  take  it,  is  in  part  overruled 
by  the  conclusion  reached  by  the  majority. 

The  case  of  Spalding  v.  Hill,  86  Ky.  656, 
7  S.  W.  27,  sustains  the  vaUdity  of  the  Ken- 
tucky act  creating  the  State  Board  of  Equali- 
zation with  the  right  to  equalize  as  between 
counties,  and  nothing  more.  I  am  unable  to 
appreciate  its  application  to  the  facts  here. 
The  substance  of  the  opinion  in  Cleveland, 
Clndimati,  Chicago  &  St  Louis  Ry.  Co.  ▼. 
Backus,  Treasurer,  133  Ind.  513,  33  N.  E.  421. 
18  L.  R.  A.  729,  is  to  sustain  the  validity  of 
an  act  authorizing  the  State  Board  of  Tax 
Commissioners  to  assess  railroad  proi)erty. 
This  Is  in  harmony  with  the  views  of  this 
court 

In  State  v.  Thomas,  16  Utah,  S6, 60  Pac.  615, 
the  opinion  discloses  that  the  Constitution 
and  statutes  of  Utah  are  different  from  ours. 
Under  theirs,  the  State  Board  of  Equalization 
haa  the  right  to  change  the  value  of  certain 
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classes  of  property  allowing  other  classes  to 
remain  unchanged.  In  that  case  the  attempted 
effort  to  raise  all  classes  was  declared  Invalid. 
The  question  of  lack  of  notice  to  the  indlTidu- 
al  taxpayer  as  a  denial  of  the  equal  protection 
of  the  law  or  as  taking  property  without  due 
process  of  law  was  not  gone  into.  I  gather 
this  from  the  concluding  statement  in  the 
opinion  which  reads:  "The  order  cannot  be 
upheld  as  a  proper  exercise  of  authority,  and 
is  therefore  void.  Having  reached  this  con- 
clusion, it  is  unnecessary  to  discuss  any  other 
question  presented  in  this  case."  While  it  is 
true  under  their  Constitution  and  statute, 
it  was  held  that,  as  an  incident  to  equaliza- 
tion, the  State  Board  had  power,  if  necessary, 
either  to  raise  or  lower  the  total  valuation 
of  the  property  of  any  county  fixed  by  the 
county  assessor,  even  though  it  might  by  such 
action  raise  or  lower  the  aggregate  valuation 
of  all  counties  of  the  state.  It  was  expressly 
held  that  it  was  beyond  the  power  of  the 
Board  to  raise  the  value  of  money  in  any 
county  for  the  reason,  as  stated  in  the  opin- 
ion which,  when  referring  to  this  order  call-' 
Ing  for  the  general  raise  of  all  property  in 
the  county,  says:  "It  was  also  defective  be- 
cause it  Included  money  in  its  operation.  It 
clearly  cannot  be  held  operative  as  to  money, 
for,  as  appears  from  the  record,  each  dollar 
of  the  relators  on  the  assessment  roll  is  val- 
ued at  a  dollar;  and,  when  money  is  so  val- 
ued, no  board  or  officer  can  add  5  per  centum 
or  any  per  centum  to  it.  This  is  so  under  the 
Constitution,  which  makes  money  the  stand- 
ard of  valuation  for  all  taxable  property. 
The  value  of  all  property,  however,  cannot 
be  determined  in  the  same  way.  Because  of 
its  dissimilarity,  the  process-  by  which  the 
Judgment  is  formed  must  vary,  and  probably 
as  to  all  property,  except  money,  perfect 
equality  in  valuations  and  assessments  is 
unattainable,  owing  to  the  fallibility  of  the 
human  Judgment  The  value  of  a  dollar  may 
be  determined  by  ascertaining  that  it  is  what 
it  purports  to  be.  Porter  v.  Railroad  Co.,  76 
III.  694.  The  legal  value  of  a  dollar  in  mon- 
ey is  a  dollar,  and  therefore  to  value  and 
assess  it  at  more  than  a  dollar  cannot  be  a 
Taluatlon  and  assessment,  'according  to  Its 
value  in  money.'  This  being  ao,  the  court  wUl 
take  notice,  as  matter  of  law,  that  money 
cannot  be  assessed  for  more  than  its  legal 
value.  Hence,  from  the  nature  of  things,  the 
State  Board  cannot  change  the  valuation  of 
money  on  the  assessment  roll  already  assess- 
ed at  its  legal  value,  and  thereby  make  it 
cease  to  conform  to  the  mandate  of  the  Con- 
stitution." By  the  use  of  this  language  it  is 
evident  that  the  CJtah  court  means  that  their 
State  Board  cannot  order  all  property  in  a 
county  to  be  raised  a  certain  per  cent,  when 
such  an  order  would  mean  to  raise  some 
above  its  true  cash  value. 

Applying  the  declarations  in  the  Utah  case 
to  the  facts  here,  coupled  with  the  legal  pre- 
■umptlon  which  must  prevail  that  the  method 
provided  for  fixing  the  value  of  mines,  money. 


etc.,  vras  adhered  to,  what  is  the  result  when 
tested  by  section  3  of  article  20  of  our  Con- 
stitution, pertaining  to  the  uniformity  of  tax- 
ation? To  do  this,  it  should  be  borne  in  mind 
that  by  authority  of  chapter  133,  Session 
Laws  1918,  the  Tax  Commission  assessed  and 
fixes  the  value  upon  the  property  of  all  pub- 
lic utility  corporations  in  any  county.  They 
are  not  assessed  by  the  county  assessors,  and 
this  increase  of  40  per  cent,  applies  only  to 
the  property  assessed  by  respondent,  and  not 
to  the  public  utility  property,  which  we  will 
assume  has  been  assessed  at  its  fair  cash  ' 
value.  To  illustrate,  take  the  person  who  has 
$100  in  money  and  who  makes  a  a  worn  state- 
ment of  that  amount  and  of  the  value  of 
9100;  money  has  only  one  value  and  is  the 
standard  of  values.  The  respondent  asses- 
sor, as  provided  by  law,  has  under  his  oath 
assessed  it  at  the  value  of  $100,  but  by  this 
order  he  is  compelled  to  raise  its  value  to 
^40,  and  this  without  opportunity  to  the 
owner  to  be  heard  before  the  body  which  has 
ultimately  fixed  the  value  of  his  $100  at  $140. 
If  in  Weld  county,  for  his  $100  the  owner 
would  pay  taxes  on  $163,  if  in  Costilla  coun- 
ty, on  $236,  and,  in  fact,  a  different  value 
would  by  thia  method  be  fixed  for  $100  in 
money  in  nearly  every  county  in  the  state; 
whlle^  on  the  other  hand,  the  public  ntlUty 
corporation  returns  its  sworn  statement  of 
moneys  to  the  Tax  Commission,  which  fixes 
the  value  of  its  $100  at  $100,  and  has  it  thus 
assessed  properly  so.  The  corporation  has 
had  the  additional  advantage  of  being  heard 
before  the  body  which  makes  the  assessment 
We  thus  have  the  corporation's  $100  assessed 
at  the  value  of  $100  by  the  State  Tax  Com- 
mission, with  fuU  right  to,  be  heard  before 
that  body,  while  the  value  of  the  private  dti- 
sen's  $100  is  fixed  at  a  value  of  $140,  if  in 
Denver,  $163,  if  in  Weld,  or  at  $236,  if  in 
Costilla  county,  and  so  on  without  any  right 
before,  at,  or  after  it  is  thus  fixed  to  be  heard 
before  the  tribunal  whldi  has  thus  fixed  Its 
valued 

Unless  we  are  to  ignore  our  rules  of  plead- 
ing and  the  legal  presumption  to  which  ev- 
ery officer  is  entitled  that  he  has  performed 
his  dut7,  and  assume  that  about  all  of  our 
assessors  are  open  violators  of  the  law,  and 
that  the  great  mass  of  people  in  Denver  who 
have  subscribed  to  their  returns  are  crim- 
inals, this  raise  means  that  the  individual 
taxpayer's  property  in  Denver  will  be  valued 
for  taxation  purposes  at  40  per  cent  higher 
than  that  of  the  public  utility.  To  better 
illustrate,  it  means  that  every  little  home 
in  this  dty  of  the  value  of  $1,000,  and  which 
has  been  assessed  at  that  amount  by  the  as- 
sessor, and  which  by  the  pleadings  is  conced- 
ed to  be  only  of  that  value,  must  pay  taxes 
upon  an  arbitrary  valuation  as  fixed  by  this 
order  at  $1,400.  A  citizen  with  property  of 
the  value  of  $100,000  must  pay  upon  a  val- 
uation of  $140,000,  and  so  on.  When  ai^lied 
to  the  statute  which  provides  the  method  for 
ascertaining  the  value  of  producing  mines,  it  . 
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means  tbat  the  results  ascertained  therean- 
der  are  to  be  disregarded,  and  tbe  values 
as  tbns  fixed  by  law  are  to  be  changed  out 
of  proportion  to  their  actual  cash  value  to 
the  same  extent  as  the  illustrations  hereto- 
fore given  concerning  money  will  disclose. 
To  better  Illustrate,  say,  for  the  purposes  of 
taxation,  that  the  value  of  a  mine  in  Cos- 
tilla county  has  been  fixed  at  $10,000  by  the 
statutory  method,  concerning  which  the  as- 
sessor has  no  discretion,  yet  by  this  order 
of  the  Tax  Commission  it  is  raised  to  $23,- 
600,  with  no  possible  method  of  relief  iwlnt- 
ed  out  by  the  majority  to  the  owner. 

The  Constitution  of  the  United  States  pro- 
vides that  no  state  shall  deprive  any  person 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  with- 
in Its  Jurisdiction  tbe  equal  protection  of 
the  laws.  Our  Constitution  provides  that 
no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  In  my 
opinion,  it  Is  very  questionable  if  the  action 
of  the  State  Board  in  this  respect  does  not 
violate  these  provisions. 

In  Londoner  v.  Denver,  210  U.  S.  386,  28 
Sup.  Ct  714,  52  L.  Ed.  11(»,  it  was  said: 
"It  must  be  remembered  that  the  law  of 
Colorado  denies  the  landowner  the  right  to 
object  In  the  courts  to  the  assessment,  upon 
the  ground  tbat  tbe  objections  are  cognizable 
only  by  the  Board  of  Equalization.  If  it  la 
enough  that,  under  such  circumstances,  an 
opportunity  is  given  to  submit  in  writing 
all  objections  to  and  complaints  of  the  tax 
to  tbe  Board,  then  there  was  a  hearing 
afforded  in  the  case  at  bar.  But  we  think 
that  something  more  than  that,  even  In,  pro- 
ceedings for  taxation,  is  required  by  due 
process  of  law.  Many  requirements  essen- 
tial In  strictly  Judicial  proceedings  may  be 
dispensed  with  In  proceedings  of  this  nature. 
'  But  even  here  a  hearing  in  Its  very  essence 
demands  that  he  who  is  entitled  to  it  shall 
have  the  right  to  support  his  allegations  by 
argument  however  brief,  and.  If  need  be,  by 
proof,  however  Informal."  While  this  opin- 
ion refers  to  a  special  assessment,  yet.  If  I 
understand  our  present  statutes  correctly, 
they  attempt  to  provide  a  complete  system 
for  the  assessment  of  property  for  taxation, 
including  the  fixing  of  its  value  by  special 
tribunals  provided  for  that  purpose,  namely, 
the  county  assessor,  county  board  of  equal- 
ization, as  to  certain  property  tbe  Tax  Com- 
mission, and  the  State  Board  of  E/quaUzatlon. 
Certain  times  and  places  have  been  provided 
whereby  certain  taxpayers  can  present  their 
grievances  to  certain  of  these  tribunals  con- 
cerning the  valuation  of  their  property;  In 
certain  Instances  appeals  are  provided  to  the 
court,  but,  in  order  to  secure  them,  certain 
steps  must  be  taken  at  certain  times,  and.  In 
case  tbe  taxpayer  neglects  to  do  so,  he  is 
denied  the  right  to  object  in  the  courts,  for 
the  reason  that  the  objections  must  in  the 
first  instance  be  considered  by  the  special 
tribunals  and  their  ruling,  except  in  case  of 


appeals  provided  by  statute,  are  Intended  to 
be  final.  As  I  read  it,  the  majority  opinion 
sustains  these  conclusions,  but,  by  holding 
that  section  31  of  the  act  of  1911  gives  to 
the  Tax  Commission  the  right  to  reassess  tbe 
property  in  the  county  theretofore  assessed 
by  the  county  assessor,  It  leaves  tbe  tax- 
payer, whose  property  is  thus  reassessed  and 
raised,  without  any  right  to  be  heard  before 
the  tribunal  which  the  majority  holds  has 
the  right  to  make  the  Increase.  Neither  is 
there  any  provision  for  subsequent  bearing 
before  the  county  assessor  or  county  board 
pertaining  to  such  Increase;  the  times  pro- 
vided by  statute  for  hearings  before  tbem 
or  their  right  to  act  has  gone  by.  That  sncb 
a  bearing  may  be  given  before  any  of  theae 
bodies  as  a  matter  of  favor  instead  of  bring 
provided  by  statute  as  a  matter  of  rigbt 
is  not  sufficient  Security  Trust  Co.  v.  Lex- 
ington, 203  U.  S.  323,  27  Sup.  Ct  87,  51  L. 
Ed.  204;  Stuart  v.  Palmer,  74  N.  Y.  183,  30 
Am.  Rep.  289;  Weyerhaueser  y.  lllnnesota, 
176  n.  S.  560,  20  Sup.  Ct  486,  44  L.  E^d.  583: 
Kentucky  Tax  Cases,  115  U.  S.  344,  6  Soik 
Ct  57,  29  L.  Ed.  414;  Cook  v.  Lasher,  73  Fed. 
701,  19  O.  C.  A.  664;  Spencer  v.  Merchant 
125  U.  S.  356,  8  Sup.  Ct  921,  31  L.  Ed.  763. 

I  cannot  agree  tliat  the  principles  applica- 
ble to  the  State  Board  of  Equalization  apply 
with  like  force  to  the  Tax  Commission  whoi 
attempting  to  make  a  reassessment  of  prop- 
erty. Assuming  arguendo  that  section  31. 
supra,  empowers  tbe  Commission  to  add  to  or 
deduct  from  the  valuation  of  all  the  prop- 
erty In  tbe  various  counties,  there  is  nothing 
in  the  section  which  provides  for  hearing; 
notice,  etc.,  or  certain  times  fixed  for  so 
doing,  no  dates  are  fixed  for  anything  other 
than  when  they  shall  finish  their  labors; 
other  times  are  uncertain  and  indefinite.  If 
an  assessor  makes  his  return  before  the  first 
Monday  in  September,  which  he  Is  permitted 
to  do,  the  Commission  could  commence  to 
work  on  it  at  any  time.  I  fail  to  find  any- 
thing In  any  portion  of  this  act  which  can  be 
construed  to  mean  as  fixing  any  time  .or 
place  for  hearing  upon  this  question  by  the 
individual  taxpayer  or  by  a  county's  repre- 
sentatives. The  reason,  in  my  opinion,  is 
apparent  namely,  that  the  information  thus 
gathered  and  findings  made  are  advisory  only 
to  the  State  Board,  and  tbe  holding  other- 
wise probably  presents  a  case  of  the  taking 
of  property  without  due  process  of  law.  I 
cannot  agree  that  section  16  of  the  act  has 
any  application  to  matters  to  be  acted  apon 
by  authority  of  section  31.  Its  language  in- 
dicates to  the  contrary.     It  reads: 

"Section  15.  Complaints.  The  Commlaston 
may  receive  complaints  and  carefully  ex- 
amine Into  all  cases  where  it  is  alleged 
that  property  subject  to  taxation  has  not 
been  assessed  or  has  been  fraudulently  or 
for  any  reason  improperly  or  unfairly  assess- 
ed, or  the  law  in  any  manner  evaded  or  vio- 
lated, and  may  cause  to  be  instituted  soch 
proceedings  as  will  remedy  improper  or  neg- 
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Ugent  administration  of  the  taxation  laws  of 
the  state." 

It  is  self-erldent  that  nothing  in  this  sec- 
tion can  be  construed  as  pertaining  to  any 
hearing  concerning  any  reassessment  of  the 
entire  property  of  the  county  by  the  Tax 
Commission;  but,  to  the  contrary,  it  means, 
as  it  says,  that,  upon  complaint  which  alleges 
that  the  property  subject  to  taxation  has 
not  been  assessed,  or  has  been  fraudulent- 
ly or  for  any  reason  improperly  or  unfairly 
assessed,  or  the  law  evaded  or  violated,  they 
may  cause  to  be  instituted  such  proceedings 
as  will  remedy,  etc.,  some  of  wMch  proceed- 
ings have  heretofore  been  pointed  out  It  is 
not  claimed  that  in  maldng  their  findings 
under  section  31  the  Commission  acted  upon 
the  complaint  of  any  one.  Subdivisions  6  and 
7  of  section  13  contain  provisions  for  notice 
to  the  taxpayer,  and  provide  for  a  hearing 
when  the  value  of  his  property  is  to  be  rais- 
ed; hence  it  is  proper  to  assume  that,  had 
the  Legislature  intended  that  the  value  of 
his  property  separately  or  in  conjunction 
with  the  entire  property  in  the  county  could 
be  revalued  and  the  value  increased  by  the 
Commission  under  the  provisions  of  section 
31,  it  would  have  provided  some  method  for 
notice  to  him  or  the  officials  of  his  county, 
or  have  fixed  some  particular  tllne  for  so 
doing,  and  for  the  hearing  of  complaints. 

As  I  view  it,  the  taxpayer,  the  value  of 
whose  property  has  been  raised  by  (his  re- 
assessment or  his  county's  representative,  is 
not  given  an  opportunity  to  be  heard  before 
the  body  which  has  made  the  raise,  to  wit, 
the  Tax  Commission.  Two  other  members  of 
the  court  concur  in  this  conclusion,  four  to 
the  contrary.  In  case  Ko.  8208,  State  Board 
of  Equalization  v.  Bimetallic  Investment  Co. 
et  aL,  138  Pac.  1010.  which  is  a  suit  brought 
by  a  taxpayer  to  enjoin  the  respondent  from 
extending  this  increase  upon  its  property, 
and  which  case  was  argued  with  this,  the 
district  judge  was  of  the  opinion  that  such  a 
hearing  had  not  been  provided,  and  that  to 
allow  the  Increase  to  be  added  would  be  the 
taking  of  property  without  due  process  of 
law,  so  that  thus  far  the  official  expressions 
by  the  judiciary  of  this  state  upon  this  ques- 
tion stand  equally  divided.  'Tls  true  the 
trial  Judge  who  rendered  this  decision  Is  not 
a  member  of  this  courti  but  an  examination 
of  the  Session  Laws  will  disclose  that  for  a 
long  time  he  has  been  npon  the  district 
bench,  and  was  one  of  Its  judges  as  early  as 
1889,  and,  while  his  conclusion  has  not  the 
same  effect  as  that  of  a  member  of  this  court, 
his  long  period  of  service  and  record  is  such 
as  to  entitle  his  opinion  to  great  respect, 
and.  If  this  point  could  be  disposed  of  by  the 
reasoning  in  former  opinions  of  this  court,  I 
am  confident  that  they  sustain  the  conclu- 
sion that  such  a  hearing  has  not  been  provid- 
ed in  the  method  followed. 

To  go  into  the  question  of  due  process  of 
law,  etc,  in  detail  would  be  to  unnecessarily 


extend  this  opinion.  The  question  was  not 
involved  In  the  Oklahoma  case,  because  their 
statute  gives  to  the  taxpayer  this  protection. 
The  Utah  court  found  It  unneccsisary  to  con- 
sider it,  upon  account  of  their  decision  being 
against  the  State  Board  for  other  reasons. 
The  Nebraska  court,  without  going  Into  the 
fact  in  detail,  intimates  that  the  taxpayer 
whose  money  has  been  assessed  at  more  tb^n 
its  actual  cash  value  might  be  entitled  to  a 
hearing  and  secure  relief  in  a  court  of 
equity;  when  and  for  any  reason  that  would 
not  be  in  conflict  with  their  ruling  in  sus- 
taining the  validity  of  the  action  of  their 
State  Board  Is  not  disclosed.  But  these  cas- 
es and  others  dted  are  all  on  the  question  of 
equalization.  Mo  cases  on  reassessment  are 
dted  wherein  such  a  notice  and  hearing  has 
not  been  provided.  If  I  read  history  cor- 
rectly, one  of  the  main  grievances  of  our 
forefathers  was  the  fact  that  there  was  im- 
posed upon  them  the  burden  of  taxation 
without  representation ;'  personally  I  am  un- 
able to  appreciate  any  difference  between 
taxation  without  representation  and  taxa- 
tion without  the  right  to  be  heard  concern- 
ing the  value  of  the  property  upon  which 
the  tax  is  to  be  Imposed.  In  my  opinion,  the 
Inequity  following  the  results  is  about  as 
near  equal  in  the  one  case  as  in  the  other. 
Upon  this  question  of  due  process  of  law  con- 
cerning taxation  matters,  I  call  attention  to 
the  following  cases:  Central  By.  Co.  v. 
Wright,  207  U.  S.  127,  28  Sup,  Ct  47,  62  L. 
Ed.  134,  12  Ann.  Cas.  463;  Security  Trust 
Ga  V.  Lexington,  203  U.  S.  323,  27  Sup.  Ct 
87,  51  L.  Ed.  204;  Hovey  v.  Elliott,  167  U. 
S.  409,  17  Sup.  Ct  841,  42  L.  Ed.  215 ;  Wind- 
sor V.  McVeigh,  03  U.  S.  274.  23  L.  Ed.  014 ; 
Gale  V.  StaUer,  47  Colo.  72, 105  Pac.  858. 

When  the  difference  between  the  rights, 
duties,  and  privileges  of  the  corporation 
which  owns  the  public  utility  and  other  tax- 
payers is  considered,  it  is  questionable  wheth- 
er the  method  which  the  majority  approves 
is  not  a  denial  to  the  individual  taxpayer 
of  the  equal  protection  of  the  law.  It  will 
be  observed  that  he  Is  given  a  hearing  be- 
fore the  assessor  or  the  county  board  of 
equalization  concerning  the  value  of  his  prop- 
erty and  as  compared  with  that  of  certain 
other  property  assessed  by  the  county  as- 
sessor ;  but  this  does  not  apply  to  the  public 
utility,  because  his  county  board  has  no  Ju- 
risdiction over  that;  he  is  not  given  any 
hearing  before  the  Tax  Commission  concern- 
ing the  valuation  of  bis  property  as  com- 
pared with  the  public  utility,  or  as  to  the  re- 
valuing of  It  for  any  purpose,  while  the  cor- 
poration Is  given  hearings  before  them  con- 
cerning both  these  questions ;  besides,  a  hear- 
ing before  this  body  under  section  31  would 
do  him  no  good,  for,  as  construed  by  the 
majority,  the  section  does  not  permit  of  their 
doing  otherwise  than  reassessing  the  prop- 
erty in  his  county  npon  the  per  cent,  basis 
as  a  whole.    After  the  raise  is  ordered,  he 
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Is  not  entitJed  to  any  bearing  before  Ms 
county  assessor  or  county  board,  for  the 
time  for  all  bearings  before  them  bas  gone 
by,  and,  if  they  granted  it,  they  could  af- 
ford him  no  relief.  This,  in  substance,  as 
I  construe  the  opinion,  means  that  the  cor- 
poration can  be  heard  before  the  body  which 
makes  its  assessment,  with  the  right  to 
present  evidence,  data,  etc.,  concerning  the 
valuation  of  its  public  utility  and  a  compari- 
son as  to  the  relative  value  between  it  and 
other  property,  and  that  the  Commission, 
without  investigation,  can  make  a  guess  at 
or  arbitrarily  fix  the  valuation  of  the  in- 
dividual taxpayer's  property  by  reassessing 
a  county  In  lump  under  section  31,  and  with- 
out the  right  of  a  hearing  upon  his  part  or 
even  by  his  county's  representatives.  In  my 
opinion,  this  presents  a  rather  one-sided  star- 
chamber  system  of  procedure  in  favor  of  the 
corporation  upon  the  question  of  taxation. 
As  it  looks  to  me,  it  includes  the  trial  and  in 
this  instance  the  conviction  of  the  little  fel- 
low without  his  having  an  opportunity  or 
right  to  be  heard  or  even  to  be  present  dur- 
ing the  trial  of  his  case  or  at  any  time  aft- 
erwards. Upon  this  question,  I  call  attention 
to  County  of  San  Mateo  v.  R.  B.  Co.  (C.  0.) 
13  Fed.  722,  cited  by  this  court  with  approval 
in  U.  P.  By.  Co,  v.  De  Busk,  12  Colo.  302, 
20  Pac.  752,  3  L.  B.  A.  850,  13  Am.  St  Bep. 
221. 

Unquestionably  some  property  In  Denver, 
as  well  as  other  counties,  lias  been  assessed 
too  low,  as  has  likewise  unquestionably  some 
public  utility  property,  but  these  are  no  rea- 
sons why  former  decisions  should  be  overrul- 
ed or  constitutional  provisions  ignored,  and 
tills  at  a  time  when  a  proposed  amendment 
has  been  submitted  to  be  voted  upon  at  the 
next  election,  for  the  purpose  of  amending 
the  Constitution  upon  this  subject  Were 
the  question  one  which  involved  the  state  tax 
alone  it  would  not  be  so  serious  in  its  re- 
sults, but  when  we  consider  that  the  question 
of  equalization  between  the  corporate  prop- 
erty defined  as  public  utility  and  the  prop- 
erty of  individuals  applies  as  well  to  all 
county,  city,  school,  and  other  taxes,  the 
gravity  of  the  situation  Is  apparent  In 
tbe  Bimetallic  Investment  Co.  Case,  supra, 
brought  in  the  district  court  for  tbe  pnri)ose 
of  preventing  tbe  respondent  from  adding 
this  Increase,  it  was  alleged  that  its  prop- 
erty was  not  of  the  value  of  $802,000,  which 
amount  had  been  fixed  by  the  respondent  as- 
sessor :  that  the  40  Der  cent  increase  order- 
ed of  $820,800  would  make  the  total  not  less 
than  $500,000  in  excess  of  its  real  and  full 
cash  value. 

Public  records  disclose  that  the  tax  levies 
in  Denver  for  1913  were  made  upon  Novem- 
ber 24th.  and  for  state,  county,  city,  and 
ordinary  school  purposes  (all  of  which  ap- 
ply equally  throughout  the  dty  and  county) 
were  fixed  at  15  mills,  when  the  company  Is 
held  to  have  accepted  the  value  fixed  by 


the  county  assessor.  This  levy  upon  tbe  in- 
creased value  wblcb  It  offered  to  prove  its 
property  was  not  worth  will  amount  to 
$4,812,  and,  if  my  conclusion  as  to  what  tbe 
majority  opinion  means  is  correct,  tbe  com- 
pany has  iio  recourse  elsewhere,  and  if  the 
allegation  of  its  complaint  is  true,  which  it 
ofTered  to  prove,  it  appears  to  me  that  this 
is  a  taking  of  this  much  of  its  property  with- 
out due  process  of  law.  When  we  accept  tbe 
legal  presumption  that  this  respondent  and 
his  county  board  have  performed  their  du- 
ty In  assessing  the  property  at  its  full  cash 
value  (which  fact  they  have  offered  to 
prove)  considered  with  the  pleadings  by 
which  this  fact  stands  admitted  as  to  all 
other  property  in  his  county  assessed  by  tbe 
respondent  the  result  means  that  the  in- 
dividual taxpayers  therein  are  to  pay 
$1,528,531.32  in  excess  of  their  proportion  of 
taxes  for  aU  purposes  in  the  city  and  coun- 
ty of  Denver  for  1913,  upon  account  of  tbls 
inequality  between  the  relative  values  of 
their  properties  and  that  of  tbe  public  util- 
ity. The  fact  that  upon  account  of  this  in- 
crease they  may  or  can  reduce  the  amount 
of  their  local  levies  as  has  been  intimated  (a 
question  concerning  which  I  express  no  opin- 
ion) will  not  change  conditions  concerning 
the  comparison  of  values  referred  to,  as  any 
reduction  in  tbe  levies  will  apply  equally  up- 
on all  values  in  the  county  as  fixed  by  this 
method,  which  includes  this  Increase  upon 
the  property  of  the  private  citizen,  but  adds 
nothing  to  the  public  utility  property  of  the 
corporation. 

On  Petition  for  Behearing. 
FEB  CURIAM.    Behearing  denied. 

GABBERT,  3.  (dissenting).  By  the  ma- 
jority opinion,  unrestrained  power  is  now 
vested  In  the  Tax  Commission  to  increase  tbe 
valuations  of  each  county  by  horizontal  raise 
above  tbe  valuations  returned  by  the  asses- 
sors. By  this  means  the  aggregate  valua- 
tion of  the  local  officials  has  been  enormously 
Increased.  There  does  not  seem  to  be  any 
limit  to  the  Increase  which  the  Commission 
may  make.  They  say  that  this  increase 
only  brings  the  property  in  the  several  coun- 
ties up  to  its  cash  value,  but  they  are  tbe 
sole  judges  of  what  constitutes  such  value. 
The  control  which  the  people  have  hereto- 
fore exercised  over  valuations  through  their 
local  officials,  which  has  never  been  ques- 
tioned since  the  decision  in  the  Lothrop  Case 
In  1877,  is  swept  away,  and  unlimited  pow- 
er to  increase  valuations  vested  In  a  cen- 
tral appointed  body.  It  is  only  neoessaiy 
to  refer  to  one  provision  of  our  ConstitutioB 
to  demonstrate  that  the  General  Assembly 
cannot  confer  upon  the  Tax  Commission  tbe 
power  wblcb  the  majority  opinion  says  it 
may  exercise.  Tbe  Constitution  provides 
that  the  rate  of  taxation  for  state  purposes 
shall  never  exceed  four  mllla  on  the  dollar. 
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The  object  of  this  Is  to  protect  the  people 
from  being  burdened  with  state  taxes  be- 
yond a  fixed  limit,  but,  with  unrestrained 
power  Tested  in  a  central  body  to  Increase 
the  valuations  returned  by  the  county  as- 
sessors, all  that  U  necessary  for  them  to  do, 
in  order  to  avoid  and  set  at  naught  the  con- 
stitutional limit  of  the  rate  of  taxation  for 
state  purposes,  is  to  make  such  increase.  By 
the  construction  given  the  tax  commission 
act,  the  efforts  of  the  i)eople  In  their  fun- 
damental law  to  estabUsh  legitimate  re- 
straints on  the  power  to  tax  are  rendered 
unavailing,  and  the  checks  and  guards  they 
have  embodied  in  the  Constitution  to  that 
end  cease  to  be  of  any  force  or  value. 

In  my  opinion,  the  Oeneral  Assembly  can- 
not confer  upon  a  central  body  the  power  to 
assess  the  real  and  personal  property  in 
the  several  counties.  It  may  confer  super- 
visory power  upon  such  body,  but  the  major- 
ity opinion  goes  to  the  full  extent  of  hold- 
ing that  the  unquallQed  power  of  assessment 
is  conferred  upon  the  Tax  Commission.  It 
is  also  my  opinion  that  the  authority  of  the 
State  Board  of  Equalization  is  limited  to 
reducing  to  a  uniform  basis  the  valuations 
returned  by  the  local  officials.  If  these  as- 
sumptions are  correct,  then  a  great  injustice 
results  to  the  taxpayers  in  the  68  counties 
where  the  valuations  have  been  increased. 
Tills  increase  amounts  ta  nearly  $187,000,000. 
The  state  tax  which  will  be  realized  from 
this  great  Increase  must  be  imld  by  the  own- 
ers of  real  and  personal  property  in  these 
counties,  while  the  public  utUity  corporations, 
wliich  include  all  corporations  like  rail- 
roads, water,  street  railways,  gas,  telephone, 
and  telegraph  companies,  and  all  utility  cor- 
porations having  a  continuity  of  business  in 
two  or  more  counties,  whose  projperty  is  as- 
sessed by  the  Tax  Commission  escape  paying 
any  portion  of  the  tax  resulting  from  such 
Increase.  Had  the  Board  of  Equalization 
equalized  the  valuations  returned  by  the  lo- 
cal officials  without  adding  to  their  volume, 
then,  in  order  to  raise  the  same  revenue  for 
state  purposes  which  the  present  rate  would 
bring  in,  it  would  hare  been  necessary  to 
increase  the  per  cent  of  the  rate;  but  In 
that  event  the  utility  corporations  would 
have  l>een  required  to  pay  their  proportion 
of  the  tax  resulting  from  the  increased  rate, 
which  now  the  owners  of  real  and  personal 
property  alone  are  required  to  pay. 

A  rehearing  should  be  granted,  and  Judg- 
ment rendered  quashing  the  writ  and  dis- 
missing the  proceedings. 

HILL,  J.  (dissenting).  Since  filing  my  dis- 
senting opinion,  advance  sheet  Na  1,  vol.  137, 
Pacific  Reporter,  dated  January  19th,  lias 
been  received.  Beginning  at  page  174  is  re- 
ported the  case  of  Idaho  Tax  Commission  v. 
Board  of  Commissioners  of  Baimock  County, 
wherein  the  Supreme  Court  of  Idaho  lias 
held  that  by  the  language  used  in  their  act 


creating  a  tax  commission  and  defining  Its 
duties,  it  was  not  Intended  to  deprive  any 
officer  or  board  of  the  duties  imposed  npon 
them  by  the  Implied  provisions  of  the  Consti- 
tution, or  that  the  Commission  should  usurp 
or  perform  the  duties  of  the  assessor  or  coun- 
ty board  of  equalization;  that,  since  their 
Constitution  provides  a  scheme  or  framework 
for  the  administration  of  their  revenue  laws, 
the  Legislature  cannot  submit  another  or  dif- 
ferent scheme  or  method  therefor;  that  to 
give  the  act  this  construction,  as  contended 
for  by  the  Commission,  would  make  it  un- 
constitutional; that,  since  the  Constitution 
provides  a  method  or  system  for  the  assess- 
ment of  property  with  the  object  and  pur- 
pose of  arriving  at  a  uniformity  of  valua- 
tion, and  has  designated  certain  officers  to 
perform  the  duties  relative  thereto,  it  is  be- 
yond the  power  of  the  Legislature  to  take 
from  tmcfa  officers  such  duties;  that  the 
words  "assessor"  and  county  "Iward  of  equal- 
ization," as  used  in  their  Constitution,  carry 
with  them  the  powers  usually  conferred  on 
officers  or  boards  of  like  names.  These  con- 
clusions are  in  harmony  with  the  former  dec- 
larations of  tills  court.  In  re  Taxation  of 
Mines,  9  Colo.  635,  21  Pac.  476,  and  In  re 
Opinion  of  Justices,  123  Pac.  060. 

The  construction  which  I  have  contended 
should  be  given  to  section  31  of  our  act  of 
1911  relieves  it  of  the  constitutional  objec- 
tion pointed  out  by  the  Idaho  court;  wtiile 
the  construction  given  it  by  the  majority 
makes  It  unconstitutional  when  tested  by 
the  reasoning  in  the  Idaho  case.  As  a  far- 
ther confirmation  of  the  correctness  of  my 
former  views  sustained  by  the  reasoning  of 
the  Idaho  court,  I  call  attention  to  the  simi- 
larity of  the  provisions  of  their  ConsUtntlon 
and  statutes  and  ours  concerning  the  powers 
and  duties  of  the  assessor,  the  county  and 
the  state  board  of  equalization. 


(Se  Colo.  24S) 
HAINES  et  al.  v.  FEARNLBT  et  aL 
(Supreme  Court  of  Colorado.     Feb.  2,  1914.) 

1.  Trsspass  (I  23*)— Detknbbs— Void  Juna- 

1CBNT9— EFFCCT. 

Where  defendants  entered  npon  plaintiff's 
land  and  attempted  to  coDBtmct  a  ditch  under 
a  void  decree,  they  were  trespassers;  the  de- 
cree giving  them  no  protection. 

[Ed.  Mote.— For  other  cases,  see  Trespass, 
Cent  Dig.  ii  48-61,  64,  66;   Dec  Dig.  {  23^ 

2.  Waters  and  Wateb  Coubskb  ((  162*)— 
Ibbiqation— Determination  or  Pbiobitiks 
—Scope  or  Proceeding— Coi.i.atebai.  At- 
tack. 

The  scope  of  the  special  statutory  proceed- 
ing for  determination  of  priorities  in  the  right 
to  water  for  irrigation,  between  ditches  from 
the  game  stream,  cannot  be  expanded  to  in- 
clude an  adjudication  whetlier  there  was  a  right 
of  way  for  a  ditch  over  the  land  of  one  of  the 
parties,  and  any  such  determination  is  void, 
and  open  to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  (3ent  Dig.  (I  1S6,  167;  Dec. 
Dig.  {  152.»] 
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3.  Tnjttnction  (S  143*)— Tempobabt  Irjuro- 

TION— EJmehgknct. 

A  decree  adjudicating;  priorities  in  water 
rights  contained  a  void  provision  declaring  de- 
fendants entitled  to  a  rigiit  of  way  for  a  ditcii 
over  plaintiTs  land;  and  thereafter  defendants 
claimed  a  rittht  of  way,  and  subsequently  enter- 
ed upon  plaintiff's  land  by  force  and  began  to 
construct  the  ditch.  Held,  that  there  was  an 
emergency,  within  the  statute,  authorizing  a 
temporary  restraining  order  without  notice  in 
an  emergency,  bat  providing  that,  if  the  emei^ 
gency  was  broaght  about  by  the  act  or  omission 
of  plaintiff,  the  court  shall  enter  judgment  dis- 
missing the  complaint ;  plaintiff  not  being  bound 
to  seek  an  injunction  against  trespassers  until 
some  overt  act  was  committed. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  315;    Dec.  Dig.  |  143.  •] 

Error  to  District  Court,  Jefleraon  County : 
Charles  McCall,  Judge. 

Suit  by  John  P.  Haines  and  others  against 
.loshua  Feamley  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Re- 
versed and  remanded,  with  directions. 

Thomas,  Bryant,  Nye  &  Malbum,  of  Den- 
ver, for  plaintiffs  in  error.  George  F.  Dunk- 
lee,  O.  B.  Jackson,  and  Edward  V.  Dunklee, 
all  of  Denver,  for  defendants  In  error. 

OARRIGUES,  J.  December  17,  1906,  a 
decree  was  entered  In  a  statutory  proceeding 
adjudicating  and  settling  the  priority  and 
amount  of  the  Feamley  ditch  appropriation. 
Plaintiffs  in  error  were  not  parties  to,  and 
bad  no  interest  In,  that  proceeding;  but, 
fearing  that  the  decree  contained  recitals  re- 
garding the  right  of  way  of  the  ditch  over 
their  lands,  which  might  be  construed  as  a 
cloud  upon  their  title,  they  filed  a  petition 
under  the  statute  to  reopen  the  decree.  De- 
fendants In  error  filed,  in  answer  to  this, 
what  they  called  a  cross-bill,  alleging  that 
plaintiffs  In  error  in  1907  plowed  up  and  de- 
stroyed the  Feamley  ditch  theretofore  con- 
structed, and  having  a  right  of  way  over 
their  lands,  and  prajed  that  they  be  ordered 
to  rebuild  the  ditch,  or,  If  they  failed  to  do 
so,  that  defendants  In  error  be  authorized  to 
enter  upon  the  premises  and  rebuild  It  them- 
selves. After  overruling  a  demurrer  to  the 
cross-bill,  and  hearing  the  evidence  and  argu- 
ments, the  court,  April  14,  1909,  entered  a 
supplemental  decree  finding,  Inter  alia,  that 
the  Fearnley  ditch  had  a  right  of  way  over 
their  premises  which  plaintiffs  In  error 
wrongfully  plowed  up  and  destroyed  In  Feb- 
ruary, 1907,  and  ordered,  adjudged,  and  de- 
creed that  they  restore  the  ditch  within  20 
days,  or,  If  they  failed,  authorized  defendants 
In  error  to  enter  upon  the  premises  and  re- 
construct the  ditch  themselves  From  this 
supplemental  decree,  plaintiffs  In  error  at- 
tempted to  appeal  to  the  Supreme  Court, 
which  appeal  was  dismissed  because  the  de- 
cree was  entered  In  a  special  statutory  pro- 
ceeding, and  the  appeal  was  prosecuted  under 
the  Civil  Code  and  not  under  this  statutory 
proceeding.  See  Haines  v.  Feamley,  51  Colo. 
317,  117  Pac.  162. 


Plaintiffs  in  error  failed  to  comply  with 
the  court  order,  and  their  appeal  having  been 
dismissed,  defendants  in  error,  September  22, 
1911,  entered  upon  the  premises  with  a  force 
of  men  and  teams  and  were  engaged  In  plow- 
ing up  a  portion  of  the  land  and  building  the 
ditch,  when  plaintiffs  filed  their  complaint  In 
this  case  to  enjoint  the  alleged  trespass  upon 
their  lands  and  obtain  a  temporary  restrain- 
ing order  under  section  148,  p.  252,  Laws  of 
1003,  without  notice.  The  first  defense  tb 
this  suit  was  a  plea  of  res  Judicata,  based 
upon  the  adjudication  proceeding,  the  decree 
In  which  was  relied  upon  as  justification  for 
entering  upon  the  land  and  building  the  ditch 
themselves.  A  demurrer  to  this  defense  was 
erroneously  overruled.  The  second  defense 
pleaded  the  decretal  order  In  the  adjudica- 
tion proceeding,  and  alleged  plaintiffs  had  re- 
fused to  comply  with  It,  and  that  defendants 
had  entered  upon  the  premises,  and  were,  at 
the  time  of  receiving  the  temporary  restrain- 
ing order,  engaged  themselves  In  building  the 
ditch,  that  no  emergency  existed  for  a  tem- 
porary restraining  order  without  notice,  and 
that  the  pretended  emergency  therefor  was 
brought  about  by  plaintiffs'  own  act  or  omis- 
sion. The  only  Issue  tried  was  the  emergency 
for  a  temporary  restraining  order  without 
notice.  There  was  no  other  issue  to  try,  aft- 
er the  demurrer  to  the  first  defense,  which 
admitted  the  decretal  order,  was  overruled. 
The  court  found  this  issue  In  favor  of  de- 
fendants, and  dismissed  the  complaint,  as  the 
record  shows,  without  regard  to  the  meiits 
thereof,  and  entered  judgment  summarily 
against  plaintiffs  and  their  sureties  on  the 
emergency  bond.  Plaintiffs  bring  the  case 
here  on  error. 

[1,2]  2.  Defendants  relied  upon  the  decre- 
tal order  as  their  right  and  justification,  and 
no  other  defense  was  pleaded.  If  the  part 
of  the  decree  relied  upon  was  void,  then,  as 
far  as  disclosed  by  this  record,  they  had  no 
defense,  and  stood  upon  a  void  decree,  which 
afforded  them  no  protection,  and  they  were 
trespassers.  In  the  former  opinion  (51  Colo. 
317,  117  Pac.  162),  we  held  the  adjudication 
was  a  statutory  proceeding,  provided  for  the 
purpose  of  settling  the  priority  of  right  to  the 
use  of  water  for  Irrigation  between  ditches 
diverting  water  from  the  natural  stream,  and 
that  nothing  else  could  be  adjudicated  there- 
in ;  that  the  attempted  determination  In  the 
proceeding  of  the  ownership  of  a  right  of 
way  for  the  ditch  over  the  lands  of  plain- 
tiffs had  no  place  In  the  decree,  and  was  ex- 
trajudicial, because  the  court  possessed  no 
jurisdiction  to  enter  such  a  decretal  order, 
that  the  clause  relied  upon  as  justification  In 
the  answer  was  void  and  afforded  no  protec- 
tion, because  the  court  had  no  jurisdiction  to 
malce  It,  that  the  void  portion  of  the  decree 
was  open  to  collateral  attack,  and  that  plain- 
tiffs^ demurrer  to  the  first  defense  should 
have' been  sustained.    Platte  Water  Ca  v.  Ir- 
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rigatlon  Co.,  12  Colo.  825,  21  Paa  Til;  Op- 
penlander  t.  Left  Hand  Ditch  Co.,  18  Colo. 
142,  31  Paa  854;  Hallet  v.  Carpenter,  37 
Colo.  30,  86  Pac.  317;  Evans  v.  Swan,  38 
Colo.  93.  88  Pac.  149 :  Rollins  v.  Feamley,  45 
Colo.  310,  101  Paa  345;  Putnam  ▼.  Curtis,  7 
Colo.  App.  437,  43  Pac.  105a  With  the  law 
announced  therein  we  are  still  content 

[3]  3.  Defendants  now  urge,  on  petition  for 
rehearing,  that  we  Ignored  the  finding  and 
order  of  court  dismissing  the  complaint  with- 
out regard  to  the  merits  thereof.  The  stat- 
ute provides:  "In  the  erent  the  temporary 
restraining  order  shall  issue  without  notice 
and  it  shall  afterwards  appear  to  the  court, 
upon  any  bearing  or  trial  of  said  matter, 
that  the  emergency  alleged  therefor  did  not 
exist,  or,  existing,  was  brought  about  by  the 
act  or  omission  of  or  for  the  plaintiff,  or  by 
his  knowledge,  the  court  shall  find  and  enter 
Judgment  accordingly,  and  shall,  also,  dis- 
miss the  complaint  without  respect  to  the 
merits  thereof,  and  shall,  also,  summarily 
enter  judgment  on  said  emergency  t>ond  for 
the  defendant  and  against  the  plaintiff  and 
bis  sureties  aforesaid,  and  issue  execution 
therefor." 

The  court  erroneously  overruled  the  demur- 
rer to  a  defense  based  ui)on  that  portion  of 
the  decree  which  was  void  on  its  face  and 
afforded  no  more  protection  than  if  it  had 
never  been  made,  showing  that  the  court  mis- 
conceived the  law  by  holding  the  decretal 
order  valid.  There  is  no  other  way  of  ex- 
plaining its  action  In  overruling  the  demur- 
rer. If  it  had  not  made  this  mistake,  it 
must  of  necessity  have  found  for  plaintiffs 
upon  the  issue  raised  by  the  plea  of  res 
Judicata,  which,  as  the  case  then  stood, 
would  have  made  defendants  trespassers. 
After  making  this  disposition  of  the  case,  we 
did  not  presume  it  would  be  longer  contended 
that,  if  defendants  were  trespassers,  no  emer- 
gency existed.  The  court  must  have  found 
that  the  act  and  omission  of  plaintiffs  which 
brought  about  the  pretended  necessity  was 
their  omission  to  comply  with  the  decretal 
order.  It  can  hardly  be  believed  that  the 
court  Intended  to  find  that  trespassing  upon 
the  land  of  another  with  men  and  teams  and 
plowing  up  portions  of  alfalfa  fields  fpr  the 
purpose  of  constructing  a  ditch  thereon,  with 
no  right  or  autiiorUy,  did  not  constitute 
necessity  sufficient  for  a  temporary  restrain- 
ing order  without  notice.  If  It  did.  It  made 
a  mistake.  A  landowner  is  not  obliged  to 
go  into  court  and  procure  a  temporary  re- 
straining order  before  any  overt  act  of  tres- 
pass is  committed  upon  his  premises. 

There  is  no  conflict  or  dispute  In  the  evi- 
dence. It  shows  that  Feamley  insisted  sev- 
eral times,  under  the  decretal  order,  that 
Haines  should  rebuild  the  ditch,  which  he  re- 
fused to  do,  because  he  considered  that  por- 
tion of  the  decree  void,  and  ordered  Fearnley 
to  keep  off  the  land.    After  one  of  these  con- 


versations, Haines  starb-d  to  New  York,  and 
the  next  day  Feamley,  with  a  gang  of  men, 
to  whom  he  paid  extra  wages  because  he  ex- 
pected a  flght,  and"  the  sheriff,  entered  the 
premises  and  commenced  building  the  ditch. 
They  were  ordered  off  by  the  man  in  charge, 
to  whom  they  paid  no  attention,  and  this 
suit  was  immediately  started.  If  the  court 
meant  that  these  acts,  as  shown  by  this  rec- 
ord, constituted  no  emergency  fgr  a  tem- 
porary restraining  order  without  notice,  its 
holding  cannot  be  sustained.  But  we  do  not 
think  it  intended  to  so  find.  The  court  must 
have  thought  that  the  question  of  whether 
an  emergency  existed  depended  upon  the  va- 
lidity of  the  court  order,  and,  having  found 
the  order  valid  by  overruling  plaintUTs  de- 
murrer, it  seems  to  us  the  court  disposed  of 
the  emergency  question  upon  the  erroneous 
theory  that  plaintiffs  brought  the  trouble 
upon  themselves  and  created  the  emergency 
by  destroying  the  ditch  and  refusing  to  re- 
build it.  With  the  record  before  us,  that  con- 
tention cannot  be  sustained. 

We  do  not  wish  It  understood,  however, 
that  we  are  determining  whether  or  not  the 
Fearnley  ditch  has  a  right  of  way.  We  are 
only  passing  upon  the  record  in  tills  case. 
AU  we  hold  la  that  the  first  answer  consti- 
tuted no  defense,  that  under  the  issues  as 
formed  defendants  were  trespassers,  and  that 
an  emergency  existed  for  a  temporary  re- 
straining order  without  notice. 

The  former  opinion  is  withdrawn,  tbe  mo- 
tion for  a  rehearing  denied,  the  judgment 
reversed,  and  tne  case  remanded,  with  leave 
to  defendants  to  amend  their  answer  as  they 
may  be  advised. 

Reversed. 

MUSSB5R,  a  X,  and  SCOTT,  J.,  concur. 


(15  Ariz.  278) 
NORT  V.  STATB. 

(Supreme   Court  of  Arizona.     Feb.  13,  1914.) 

1.  Witnesses  (t  277*)  —  Cboss-Examinatioh 
or  Accused. 

In  a  prosecution  for  homicide,  the  question 
asked  accused  on  cross-examination,  "xon  had 
had  a  fist  fight  just  before  this  occurrence,  had- 
n't ^on?"  was  not  objectionable  as  referring  to 
a  different  offense,  since  the  "occurrence"  and 
"fist  fight"  were  so  correlated  in  the  question 
that  the  one  might  have  been  the  immediate 
outgrowth  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  925,  979-983;    Dec.  Dig.  (  277.*] 

2.  WiTifEasES    (I   268*)— Cboss-Examihation 
— Rblevanct. 

Where  a  witness,  in  a  prosecution  for  hom- 
icide, testified  that  be  was  about  300  feet  dis- 
tant at  tbe  time,  he  was  properly  required  to 
answer  on  cross-examination  how  be  happened 
to  be  looking  at  the  scene  of  the  trouble,  in  or- 
der to  determine  the  truthfulness  of  his  state- 
ment 

[Ed.   Note. — For  other   cases,   see  Witnesses, 
Cent  Dig.  ff  931-948,  959 ;    Dec  Dig.  |  268.*] 
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8.  WiTKESSBS  a  268*)— CBOSS-BXiinKATIOW. 
Where,  in  a  prosecutibn  for  homicide,  the 
witness  testified  that  he  was  about  300  feet 
from  the  scene  of  the  trouble,  and  tbat  about 
two  hours  before  a  bobo  came  from  the  place 
and  told  him  that  the  saloon  Iceeper  in  the  first 
saloon  bad  a  gun  and  the  fellow  in  the  other 
house  was  watching  him  and  going  to  shoot 
him,  be  was  properly  asked  on  cross-examina- 
tion why  be  failed  to  Inform  defendant  and 
others  of  the  pending  trouble,  as  related  to  him 
by  the  holx>. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §|  931-948,  959;   Dec.  Dig.  i  268.*] 

Appeal  from  Superior  Court,  Pinal  County; 
J.  E.  O'Connor,  Judge. 

Franl£  Nort  was  convicted  of  second  degree 
murder,  and  he  appeals.    Affirmed. 

Benton  Dick,  of  Pbcenlx,  for  appellant  O. 
P.  BuUard,  Atty.  Gen.,  and  Leslie  C  Hardy, 
Asst  At(7-  Oen.,  for  the  State. 

ROSS,  J.  Tbe  appellant  appeals  from  a 
Judgment  of  conrictlon  of  murder  in  the  sec- 
ond degree.  Tbe  rulings  complained  of  are 
in  the  admission  of  certain  evidence  over  the 
objections  of  appellant  Upon  his  examina- 
tion as  a  witness  in  bis  own  behalf,  a<)pellant 
was  asked  the  following  question  by  tbe 
prosecution:  "You  bad  bad  a  fist  fight  Just 
before  this  occurrence,  hadn't  you  ?"  This  was 
objected  to  as  being  immaterial,  irrelevant 
and  not  proper  cross-examination.  The  ob- 
jection was  overruled,  and  tbe  witness  an- 
swered as  follows:  "I  had.  No,  yon  could 
not  call  it  a  fist  fight;  there  was  one  blow 
struck,  that  is  all."  The  prosecution  then 
asked:  "That  was  all  that  was  necessary, 
wasn't  it?"  To  which  the  same  objection 
was  made.  There  was  no  rultng  by  the  court 
and  no  answer.  The  prosecution  further 
asked:  "You  struck  tliat  blow,  didn't  you?" 
The  objection  to  this  was  sustained. 

[1]  It  is  the  contention  of  appellant  that 
the  court  committed  error  In  requiring  ap- 
pellant to  answer  tbe  question  he  did,  for 
the  reason  that  it  disclosed  an  entirely  dis- 
tinct and  different  offense  than  tbe  one  for 
which  he  was  being  tried.  From  the  ques- 
tion asked,  it  cannot  be  said  that  the  in- 
quiry was  concerning  another  offense,  for  it 
referred  to  "a  fist  fight  just  before  this  oc- 
currence." The  "occurrence"  and  "fist  fight" 
are  so  correlated  in  tbe  question  as  that  the 
one  may  have  been  the  immediate  outgrowth 
of  the  other.  Tbe  question  was  indefinite  as 
to  time,  place,  and  parties,  but  was  not  ob- 
jected to  on  that  account  If  the  purpose 
of  tbe  prosecution  was  to  show  the  jury  tbat 
tbe  appellant  was  inherently  quarrelsome 
and  vldous,  and  thereby  create  in  their 
minds  a  prejudice  and  bias  against  him,  we 
tbinik  there  was  a  failure  to  accomplish  that 
purpose.  No  one  can  tell  from  tbe  meager 
facts  disclosed  who  was  the  aggressor  in  tbe 
fist  fight  or  who  struck  tbe  one  blow  men- 
tloned.  What  was  brought  out. in  the  ques- 
tions was  of  such  little  import  as  to  leave 


no  impression — ^good  or  111— on  the  ndnda  ot 

the  jury. 

[2]  Lew  Cnrtis  was  a  witness  for  appellant 
According  to  his  testimony,  he  was  about 
300  feet  from  tbe  scene  of  trouble  between 
appellant  and  deceased.  On  cross-examina- 
tion, be  was  asked  how  he  happened  to  be 
looking  over  at  tbe  scene  of  trouble,  to  which 
he  answered:  "About  two  hours  before  that 
there  was  a  hobo  come  over  there,  and  he 
says  'that  saloon  keeper  in  the  first  saloon 
has  a  gun,  and  the  fellow  in  tbe  other  house 
is  watching  him  going  to  shoot  him.' "  He 
was  questioned  quite  minutely  about  the  ho- 
boes. He  said  there  were  two  or  three  <^ 
them;  that  they  had  a  camp  near  by,  and 
that  they  told  him  there  was  going  to  be 
trouble;  that  they  left  that  day,  and  tbat  he 
had  not  seen  them  since. 

Questions  bringing  Q,ut  this  evidence  were 
asked  and  answered  without  objection,  al- 
though appellant  assigns  error  on  its  ad- 
mission. If  the  assignment  iKnsesaed  merit 
we  would  not  consider  it  the  trial  court's 
attention  not  having  been  called  to  it  by  ob- 
jection or  otherwise.  However,  we  think  the 
prosecution  was  entitled  to  inquire  minute 
into  the  reasons  given  by  witness  for  being 
in  the  advantageous  iwsltion  he  says  he  oc- 
cupied at  the  particular  moment  of  the  trou- 
ble between  appellant  and  deceased.  Cross- 
examination  Is  the  means  placed  In  the 
bands  of  a  party  to  test  the  truthfulness  ot 
the  story  of  bis  adversarjr's  witnesses,  and 
to  that  end  he  may  question  such  witnesses 
upon  all  matters  pertinent  to  the  case  of  tbe 
party  calling  them,  except  exclusively  new 
matter. 

[3]  Another  mling  complained  of  In  con- 
nection with  the  cross-examination  of  thia 
witness  is  that  the  prosecution  wab  permit- 
ted to  ask  witness  why  he  had  failed  to  in- 
form appellant  and  others  of  the  pending 
trouble  as  told  him  by  the  hoboes.  This  ques- 
tion attempted  to  elicit  his  attitude — ^wheth- 
er of  Interest  or  indifference — towards  the 
principals  in  the  Impending  trouble,  and  the 
Jury  was  entitled  to  know  his  answer. 

The  Judgment  of  conviction  is  affirmed. 

FRANKLIN,  O.  J„  and  CUNNINOHAM, 
J.,  copcur. 

(15  Ariz.  2S») 
OLBESON  V.   COSTELLO. 
(Supreme  Court  of  Arizona.     Feb.   13,  1814.) 

1.  Pabtnkbship  ((  322»)— Suit  sob  Acoottrt- 
IHG— Right  of  Action. 

Under  Civ.  Code  1901,  pdr.  1829,  provid- 
ing that,  when  a  partnership  exists  between  a 
decedent  at  tbe  time  of  his  death  and  any  other 
person,  the  lorviving  partner  baa  a  right  to 
continue  in  possession  of  the  partnership  and 
settle  its  business,  and  that  he  must  settle  the 
afiFairs  of  tbe  partnership  without  delay,  and 
account  with  the  executor  or  administrator, 
and  pay  over  such  balancef.aa  may  from  tims 
to  time  be  payable  to  him  in  right  of  the  de- 
cedent, where  defendant's  testator  prior  to  his 
death  repudiated  and  denied  an  alleged  twrt- 
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nenhlp,  thereby  dlnolTlng  it,  plaintlll  could 
me  for  an  acconotiiig  as  an  individual  partner 
rather  than  as  sarriviog  partner  in  behalf  of 
the  partnership,  since,  as  no  partnership  exist- 
ed at  the  time  of  testator's  death,  plaintiff  did 
not,  nnder  the  statute,  hare  the  right  to  con- 
tinue in  possession  and  settle  the  partnersUp 
affairs. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
CJent.  Dig.  U  746-762;    Dec.  Dig.  |  322.*] 

2.  Pabtnbbsbip  (I  2501/^*)— Dissolution  or 

"F4BTNKBSHIP  AT   Wiix." 

A  partnership  having  no  fixed  time  for  its 
continuance  is  a  "partnership  at  will,"  and  can 
be  terminated  at  any  time  by  any  of  the  part- 
ners. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  U  600-602 ;    Dec.  Dig.  {  269%.»] 

3.  Pabtnebship  (i  259%*)— Dissolution  or 
Pabtnebship  at  Will. 

A  partnership  at  will  was  dissolved  by  one 
partners  repudiation  and  denial  of  the  part- 
nership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  U  600-602;    Dec.  Dig.  i  250Mi.«j 

4.  Pabtnebship  ({  259%*)— Dissolotion  or 
Pabtnebship  at  Will. 

Where,  in  a  suit  for  dissolution  of  an  al- 
leged partnership  at  will  and  an  accounting, 
defendant  served  on  answer  denying  the  part- 
nership, the  partnership,  if  not  theretofore  dis- 
solved, was  terminated  by  such  repudiation 
from  the  date  of  service  of  the  answer. 

(Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  600-602 ;    Dec.  Dig.  i  259Mi.*] 

5.  Pabties  (S  S3*)— Bbinoino  in  New  Pas- 
ties ON  Coubt's  Motion. 

Under  dv.  Code  1901,  par.  1346,  provid- 
ing that  the  court  ma^  determine  any  contro- 
versy between  the  parties  before  it  when  it  can 
be  done  without  prejudice  to  the  rights  of  oth- 
ers or  by  saving  their  rights,  but  that,  when  a 
complete  determination  of  the  controversy  can- 
not be  had  without  the  presence  of  other  par- 
ties, the  conrt  shall  order  them  brought  in,  in 
an  aetion  for  dissolution  of  a  partnership  and 
an  acconnting,  where  the  personal  representa- 
tive of  a  ttiird  alleged  partner  is  not  made  a 
earty,  and  the  defect  of  parties  is  not  raised 
y  demurrer  or  answer,  it  is  the  court's  duty 
of  its  own  motion  to  order  him  brought  in,  if 
his  presence  is  necessary  to  a  just  and  full  de- 
termination of  the  matter  in  litigation. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  I  84 ;   Dec.  Dig.  §  63.*] 

ft.  Witnesses  (g  i83*)— Coiu-etenot— Disobb- 

noN  0?  Coubt. 

Under  Civ.  Code  1901,  par.  2536,  providing 
that  in  an  action  by  or  against  executors,  in 
which  judgment  may  be  rendered  for  or  agains.t 
them  as  such,  neither  party  shall  be  aUowed  to 
testify  against  the  others  as  to  any  transaction 
with  or  statement  by  the  testator,  unless  call- 
ed to  testify  thereto  by  the  opposite  party,  or 
required  to  testify  thereto  by  the  court,  dis- 
cretionary power  is  conferred  on  the  trial  court 
to  determine  the  competency  of  parties  as  wit- 
nesses in  the  cases  mentioned ;  and  hence, 
where  the  court,  in  the  exercise  of  its  discre- 
tion, overruled  an  objection  to  a  party's  com- 
petency, thereby  in  effect  "requiring"  him  to 
testify,  the  admission  of  bis  testimony  was  not 
error. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  $  731 ;    Dec.  Dig.  {  183.*] 

T.  Witnesses  (}  398*)— Ihpbacbment  or  Wit- 
ness BT  Pabty  Calling. 

On  the  second  trial  of  an  action  against 
an  executrix,  where  plaintiff  introduced  the  tes- 
timony of  defendant's  testator  given  on  the  iirst 
trial,  not  to  support  his  view  of  the  case,  but 


to  lay  a  foundation  for  the  introduction  of  his 
own  testimonjr,  under  Civ.  Code  1901,  par. 
2536,  authorizing  the  court  in  actions  by  or 
against  executors  to  require  either  party  to  tes- 
tify to  transactions  with  or  statements  by  the 
testator,  and  the  court  admitted  plaintiff's  tes- 
timony on  the  sole  {^ound  that  the  testator's 
testimony  was  in  evidence,  the  admission  of 
plaintiff's  testimony  was  not  erroneous  on  the 
theory  that  he  was  thereby  permitted  to  con- 
tradict his  own  witness,  whose  testimony  could 
not  have  surprised  or  misled  him. 

[Ed.  Note.-^For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1267,  1274,  1275;  Dec  Dig.  If 
898.*] 

8.  Appeal  and  Bbbob  (J  992*)— Review— 
QqESTiONs  Pbelihinabt  to  Adhission  or 
Evidence. 

In  an  action  for  dissolution  of  an  alleged 
partnership  and  an  accounting,  where  defend- 
ant testified  that 'he  paid  for  a  map  of  the 
mines  claimed  to  be  partnership  property,  and 
that  R.,  a  tliird  alleged  partner,  ordered  it,  and 
a  map  of  such  mines,  bearing  the  designation 
"The  C.  Copper  Company,"  which  was  the 
name  of  a  corporation  formed  by  the  alleged 
partners,  and  offered  in  evidence  as  an  admis- 
sion against  interest  was  shown  to  have  been 
made  upon  the  order  of  R.,  who  directed  the 
placing  thereon  of  such  designation,  and  to 
have  been  hung  on  the  wall  of  R.'s  office,  where 
defendant  was  almost  a  daily  visitor,  in  plain 
view  from  where  he  usually  sat,  and  it  did  not 
appear  that  more  than  one  map  of  the  mines 
was  made  for  defendant,  the  court's .  ruling  in 
admitting  the  map  would  not  be  disturbed, 
though  defendant  claimed  that  the  map  offered 
was  not  the  one  for  which  he  paid. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3850 ;   Dec.  Dig.  i  992.*] 

9.  Tbial  (8  350*)— Special  FiNDiNas-DuTT 
TO   Requibe— Equitable  Actions. 

In  an  action  for  a  partnership  acconnting 
involving  a  large  number  of  items,  where  the 
submission  of  special  interrogatories  was  re- 
quested, the  court  should  have  submitted  for 
determination  of  the  jury  sneh  issues  of  fact 
as  the  nature  of  the  case  demanded,  instead  of 
permitting  them  to  return  a  general  verdict 
whether  or  not  a  trial  by  Jury  was  given  by 
statute,  as  a  matter  of  right,  since  it  is  the 
peculiar  province  of  the  jury  in  equity  cases 
to  pass  on  issues  of  fact,  and  the  court,  to  the 
facts  so  found,  applies  the  law  and  renders 
judgment,  and  there  is  no  statutory  provision 
indicating  an  intention  to  deviate  from  this 
established  practice. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  828-833;   Dec.  Dig.  {  350.*] 

Appeal  from  Superior  Court,  Cocblse  Coun- 
ty;  J.  B.  O'Connor,  Judge. 

Action  by  John  Gleeson  against  Maiy  M. 
Costello  as  executrix  of  Martin  Costello,  de- 
ceased. From  a' judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Reversed  and  remanded,  with  Instruc- 
tions. 

Joseph  Scott  and  Ben  Goodrlcb,  both  of 
Los  Angeles,  Cal.,  and  Ellinwood  &  Ross  and 
Wlllianui  &  Flanigau,  all  of  Bisbee.  and  Lee 
O.  Woolery,  of  Tombstone,  for  appellant.  Eu- 
gene 8.  Ives,  of  Tucson,  for  appellee. 

McALISTBR,  Superior  Judge.  This  Is  an 
equitable  action,  prosecuted  by  John  Gleeson, 
appellee,  against  Mary  M.  Costello,  as  execu- 
trix of  the  last  will  and  testament  of  Martin 
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Costello,  deceased,  appellant,  praying:  for  the 
dissolution  of  an  alleged  partnership,  for  an 
accounting,  and  for  an  order  directing  a  con- 
veyance to  John  Gleeson  by  the  said  execu- 
trix of  an  undivided  one-third  interest  in 
the  mining  claims  described  in  the  second 
amended  complaint  and  alleged  to  belong  to 
the  partnership.  From  a  Judgment  for  plain- 
tiff and  an  order  denying  defendant's  motion 
for  a  new  trial,  this  appeal  is  taken. 

The  record  In  this  case  is  volumlnons. 
However,  a  statement  of  the  essential  allega- 
tions of  the  second  amended  complaint  and 
answer,  supplemented  by  a  recital,  under  each 
assignment  of  error  discussed,  of  the  facts 
relevant  thereto  will  disclisse  the  issues  on 
the  merits  of  which  the  appeal  must  be  deter- 
mined. Appellee  alleges  that  In  December, 
1901,  he  was  the  owner  of  an  option  to  pur- 
chase' from  one  Patrick  Power,  within  18 
months  from  May  1,  1901,  for  $20,000,  three 
patented  imlnlng  claims,  located  in  the  Tur- 
quoise Mining  district,  in  Cochise  county, 
Ariz.,  and  known  as  the  San  Francisco,  Fen- 
nard  &  Batavia,  wbfch  option  was  of  the 
value  of  $20,000  over  and  above  the  purchase 
price  to  be  paid  said  Power ;  and  that  Martin 
Costello  and  one  James  RelUy  were  the 
owners  of  a  certain  mining  claim  known  aa 
the  Mono,  located  contiguous  to  the  above- 
named  three  mining  claims,  which  was  of  the 
value  of  $20,000;  that  in  December,  1901, 
said  John  Gleeson,  Martin  Costello,  and 
James  Rellly  entered  into  a  copartnership 
agreement  having  for  its  object  the  owning, 
working,  developing,  and  dealing  In  mines 
and  mining  claims,  whereby  Gleeson  contrib- 
uted said  Power  option,  and  Costello  and 
ReiUy  the  said  Mono  mining  claim  to  form 
the  assets  of  said  partnership,  but,  in  or- 
der that  the  contributions  of  the  three  part- 
ners might  be  equal,  it  was  agreed  that  Cos- 
tello and  Rellly  would  pay  to  Patrick  Power 
the  purchase  price  of  the  said  option;  tliat 
on  July  1,  1002,  the  partnership  abandoned 
the  said  Power  option  In  order  that  a  new 
one  might  be  procured  at  a  later  date  on 
more  favorable  terms,  whereupon  a  sec- 
ond option,  covering  the  same  claims,  was  ot>- 
tained  on  June  6,  1903,  on  the  same  terms  as 
the  first  one,  except  that  It  recited  the  pay- 
ment thereon  of  $1,250,  which  included  $750 
paid  by  Gleeson  on  the  first  option,  which 
said  second  option  was  taken  in  the  name  of 
Martin  Costello,  to  be  held  in  trust  for  the 
partnership,  and  was  thereafter,  to  wit,  on 
November  4,  1904,  exercised,  when  a  deed  to 
the  claims  covered  by  it  was  made  and  de- 
livered to  Martin  Costello  for  the  use  and 
benefit  of  the  partnership ;  that  on  February 
4,  1902,  the  partners  decided  to  extend  the 
scope  of  the  partnership  by  purchasing  other 
mines  and  mining  claims  in  said  district, 
and,  in  pursuance  of  said  policy  the  partner- 
ship did  acquire  thereafter  in  said  district 
about  30  mines  and  mining  claims,  for  which 
it  expended  $79,652.50  in  purchase  price, 
about  $7,000  in  securing  patents^  and  about 


{ $8,000  for  work,  expenses,  and  taxes  there- 
i  on ;  that,  on  the  day  it  was  agreed  to  ex- 
tend the  scop6  of  the  partnership,  Martin 
Costello  had  in  cash  over  $300,000,  and  was 
indebted  to  said  James  Rellly  in  the  sum  of 
$90,000,  and  the  appellee  was  the  owner  of 
four  promissory  notes  of  the  Copper  Belle 
Mining  Company  aggregating  $5.3,000,  the 
said  notes  being  secured  by  a  mortgage  on 
the  mines  and  mining  claims  of  the  said  Cop- 
per Belle  Company ;  that  thereafter  to  wit, 
on  July  31,  1002,  appellee  sold  and  trans- 
ferred to  Martin  Costello  the  said  Copper 
Belle  notes  and  mortgage,  and  received  in 
payment  therefor  from  Costello,  on  January 
8,  1903,  with  other  consideration,  $25,000, 
which  said  $25,000  was  repaid  to  Costello. 
through  said  James  BelUy,  within  a  few  days 
thereafter,  to  wit,  January  26, 1903,  as  appel- 
lee's contribution  to  the  said  partnersMp  In 
its  extended  scope ;  that  Gleeson,  because  of 
his  experience  as  a  practical  mining  man  in 
the  Turquoise  Mining  district,  should  have 
charge  of  the  selecting,  buying,  and  working 
of  sAld  mines,  for  which  service  he  was  to 
receive  $250  per  month,  and,  in  addition 
thereto,  $60  per  month  for  the  use  of  his 
wagon  and  teams;  that  the  partnership  re- 
ceived in  cash  from  two  options  given  on  cer- 
tain of  said  mining  claims  $107,000;  that 
said  Martin  Costello  first  repudiated  the  part- 
nership as  to  certain  of  said  claims  in  the 
early  part  of  September,  1908,  but  within 
two  weeks  before  the  commencement  of  this 
action  denied  its  existence  as  to  all  ot  said 
claims,  when  an  accounting  was  demanded 
by  appellee  and  by  Costello  refused;  that 
the  interest  of  said  James  Rellly  in  said 
partnership  was  acquired  by  said  Martin  Cos- 
tello before  this  suit  was  filed,  and  that  the 
same  is  now  claimed  and  held  by  said  appel- 
lant; that,  in  addition  to  the  $15,760  for 
wages  and  $3,780  for  wagons  and  teams,  the 
appellant  is  Indebted  to  appellee  in  the  sum 
of  $6,525,  which  appellee  was  compelled  to 
pay  because  said  Costello  .  refused  to  carry 
out  an  option  on  certain  of  said  claims  which 
appellee  had  negotiated  to  L.  W.  Powell  for 
the  Calumet  and  Arizona  Mining  Company. 
A  demurrer  to  the  second  amended  com- 
plaint being  overruled,  the  appellant  an- 
swered, denying  specifically,  upon  informa- 
tion and  belief,  every  substantial  avermott 
contained  therein,  and  alleged,  among  other 
things,  that  said  Martin  Costello,  In  Decem- 
ber, 1901,  and  up  to  the  time  of  his  death, 
was  the  sole  owner  of  the  Mono  claim,  the 
said  James  Rellly  never  having  owned  or 
claimed  any  interest  therein  ;  that  the  Power 
option  owned  by  appellee  in  December,  1901, 
was  forfeited  by  him  by  failure  to  comply 
with  Its  terms,  and  that  Costello  did  after- 
wards take  an  option  on  and  purchase  from 
Patrick  Power  the  mines  and  mining  dalma 
covered  by  said  first  option  with  his  own 
funds  and  for  his  own  use  and  benefit,  and 
that  all  the  claims  described  in  the  second 
amended  complaint  aa  having  been  acquired 
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by  tbe  partnership  wen  pnrcbased  by  Cos- 
tello  tor  his  own  nae,  paid  tor  out  of  his 
own  funds,  and  deeds  thereto  taken  In  his 
ovrn  name ;  that  the  $107,000  alleged  to  have 
been  receired  by  the  partnership  from  the 
two  options  given  on  certain  of  said  claims 
was,  In  fact,  received  by  Martin  Costello,  but 
for  bis  own  use  and  benefit,  and  was  at  no 
time  the  property  of  the  alleged  partnership, 
the  existence  of  which  Costello  at  all  times 
repudiated  and  denied ;  that  the  organization 
on  August  4,  1903,  of  the  Costello  Copper 
Company,  as  a  corporation,  by  Costello,  Reil- 
ly,  and  Gleeson,  for  the  purpose  of  purchas- 
ing a  portion  of  the  mines  mentioned  in  the 
second  amended  complaint,  which  said  corpo- 
ration was  abandoned  without  the  transac- 
Mon  of  any  bnsincsa  was  the  only  dealing 
had  by  the  said  parties  relating  to  the  mat- 
ters contained  in  the  said  complaint;  that 
Costello  did  employ  personally  said  appellee 
10  look  after  the  assessment  work  on  bis 
mines  and  mining  claims,  but  that  he  was 
paid  in  full  for  said  services;  that  his  right 
of  action,  if  any  ever  existed,  having  accrued 
in  1906,  appellee  Is  guilty  of  laches  for  having 
delayed  the  filing  of  this  suit  until  after  the 
death  of  said  James  ReiUy  In  June,  1909,  who 
was  alleged  to  have  been  a  member  of  the 
said  partnership  and  who  would  have  test!- 
9ed,  had  he  been  alive,  that  no  sncb  partner- 
ship agreement  ever  existed. 

The  case  was  tried  with  the  aid  of  a  Jury, 
whidi  returned  a  verdict,  signed  by  ten  Ju- 
rors, In  favor  of  appellee.  Judgment  was 
thereupon  entered  in  accordance  with  the 
verdict,  decreeing  appellee  to  be  the  owner 
and  entitled  to  the  possession  of  an  undivid- 
ed one-third  interest  in  the  mines  and  min- 
ing claims  described  in  the  second  amended 
complaint,  and  that  he  recover  of  appellant, 
as  executrix,  the  sum  of  $4,362.24  and 
costs.  Numerous  errors  are  assigned,  but  in 
appellant's  brief  they  have  been  grouped  for 
argument  under  11  separate  propositions 
which,  In  reviewing,  we  do  not  follow  con- 
secutively. 

[1-4]  We  consider  first  the  contention  that 
appellee  has  mistaken  his  remedy.  It  Is  urg- 
ed that  a  suit  in  equity  by  an  individual 
partner  for  an  accounting  and  settlement  of 
partnership  alTalrs  cannot  be  maintained  by 
a  surviving  partner  who,  upon  the  dissolu- 
tion of  the  partnership  by  death,  Is  given 
ample  authority  under  the  statute  to  take 
possession  of  the  partnership  property  and 
settle  Its  affairs.  This  contention  is  based 
on  the  provisions  of  paragraph  1829  of  the 
Revised  Statutes  of  1901,  the  relevant  parts 
of  which  read :  "When  a  partnership  exists 
between  the  decedent,  at  the  time  of  bis 
death,  and  any  other  person^  the  surviving 
partner  has  the  right  to  continue  in  posses- 
sion of  the  partnership  and  settle  its  busi- 
ness, bnt  the  interest  of  the  decedent  In  the 
partnership  must  be  Included  in  the  inven- 
tory, and  be  appraised  and  appropriated  as 


other  property.  The  surviving  partner  mnst 
settle  the  affairs  of  the  partnership  without 
delay,  and  account  with  the  executor  or  ad- 
ministrator, and  pay  over  such  balances  as 
may  from  time  to  time  be  payable  to  him 
in  right  of  the  decedent"  If  the  alleged 
partnership  was  dissolved  by  Costello's 
death,  appellant's  contention  Is  sound,  for 
appellee  then  became  the  surviving  partner, 
with  his  rights  and  duties  fixed  by  this  stat- 
ute; but,  if  dissolution  had  been  effected 
previous  to  that  time,  no  partnership  then 
existed  between  appellee  and  Martin  Cos- 
tello, and  the  statute  would  not  apply.  An 
examination  of  the  second  amended  com- 
plaint discloses  these  facts:  That  the  part- 
nership, at  the  time  of  its  formation,  consist- 
ed of  three  persons,  John  Gleeson,  Martin 
Costello,  and  James  RelUy,  and  that  some 
years  subsequent  thereto  Costello  acquired 
from  Beilly  his  interest  therein ;  that  Costel- 
lo, who  at  all  times  had  actual  possession 
of  the  entire  assets  of  the  iiartnersbip,  and 
in  whose  name  the  title  to  the  mines  and 
mining  claims  described  in  the  complaint 
stood,  denied  and  repudiated  said  partner- 
slilp  on  two  separate  occasions  previous  to 
his  death,  which  occurred  in  September, 
1911.  It  also  appears  from  the  original  com- 
plaint that  the  party  defendant  at  the  time 
of  the  institution  of  this  suit  was  Martin 
Costello,  whose  verified  answer  denied  the 
existence  of  any  partnership  whatever  with 
himself,  appellee,  and  James  Reilly,  or  any 
two  of  them,  as  its  members.  The  partner- 
ship shown  by  appellee's  pleadings  is  what 
the  law  terms  a  partnership  at  will,  no  time 
having  been  fixed  for  its  continuance.  Part- 
nerships of  this  character  can  be  terminated 
at  any  time  by  any  of  the  partners.  It  fol- 
lows, therefore,  that  Costello's  repudiation 
and  denial  of  the  partnership  worked  its  dis- 
solution. But,  even  If  It  had  not  been  re- 
pudiated previous  to  the  filing  of  the  com- 
plaint asking  for  the  dissolution  and  ac- 
counting, Costello's  answer  thereto  denying- 
the  partnership  would  have  effected  the  ter- 
mination thereof  from  and  after  the  date 
said  answer  was  served  on  appellee.  Brady 
V.  Powers,  112  App.  Div.  846,  98  N.  T.  Supp. 
237.  It  appearing,  therefore,  that  no  "part- 
nership existed  between  appellee  and  Martin 
Costello  at  the  time  of  the  latter's  death." 
Gleeson  did  not  then  "have  the  right  to  con- 
tinue in  possession  of  the  partnership  and 
settle  Its  affairs."  His  suit  as  an  indlvldnal 
partner,  rather  than  as  surviving  partner  in 
behaU  of  the  partnerstiip,  is  properly  brought 
If]  Appellant  contends  that  the  trial  court 
was  without  Jurisdiction  to  determine  this 
action,  because  the  personal  representative 
of  James  Reilly,  deceased,  was  not  a  party 
thereto.  This  objection  was  not  raised  In 
the  trial  conrt  but  Is  nrged  for  the  first  time 
on  appeal.  Inasmuch  as  the  case  must  be 
reversed  on  another  ground,  It  is  only  nec- 
essary to  say  that,  npon  a  retrial,  if  Billy's 
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lepresentatlve  staoald  not  be  made  a  party 
by  appellee,  a  defect  of  parties  can  be  raised 
by  appellant  by  demurrer  or  answer,  and  the 
trial  court  will  then  decide  whether  a  com- 
plete determination  of  this  controversy  can 
be  had  without  such  representative's  being 
Joined.  But,  if  be  should  not  be  made  a 
party  by  appellee,  nor  his  absence  suggested 
by  appellant,  it  would  be  the  duty  of  the 
court,  of  Its  own  motion,  to  order  him 
brought  in,  if  his  presence  became  necessary 
to  a  Just  and  full  determination  of  the  mat- 
ter in  litigation.  Paragraph  1345,  Bevlsed 
Statutes  of  1901.  O'Connor  v.  Irrlne,  74  Cal. 
442,  16  Pac.  236. 

[I]  The  overruling  of  appellant's  objection 
to  the  admission  of  the  testimony  of  John 
Gleeson,  a  party  to  the  suit,  is  assigned  aa 
error.  The  testimony  of  Martin  Costello, 
given  at  a  former  trial  of  this  case,  was  in- 
troduced by  appellee  under  the  provisions  of 
paragraph  2537  of  the  Revised  Statutes  of 
1901,  which  permits  either  party  to  the  rec- 
ord to  read  in  evidence  the  testimony  of  a 
deceased  witness  taken  at  a  previous  hearing. 
Appellee  was  then  permitted,  over  the  objec- 
tion of  appellant  that  he  was  not  a  competent 
witness  under  the  provisions  of  paragraph 
2536  of  the  Revised  Statutes  of  1901,  to 
testify  in  his  own  behalf.  Said  paragraph 
2536  reads:  "In  an  action  by  or  against 
executors,  administrators  or  gruardlans,  in 
which  judgment  may  be  rendered,  for  or 
against  them  as  such,  neither  party  shall  be 
allowed  to  testify  against  the  others  as  to 
any  transaction  with  or  statement  by  the 
testator,  Intestate  or  ward  unless  called  to 
testify  thereto  by  the  opposite  party  or  re- 
quired to  testify  thereto  by  the  court"  The 
general  rule  is  that  all  parties  are  compe^ 
tent  witnesses  in  their  own  behalf,  but  this 
statute  makes  an  exception  to  the  rule  where 
one  of  the  parties  is  an  administrator,  ex- 
ecutor, or  guardian,  and  judgment  may  be 
rendered  for  or  against  him  as  such.  Nei- 
ther party  Is  allowed  to  testify  as  to  any 
'transaction  with  or  statement  by  the  testa- 
tor, intestate,  or  ward  in  such  a  case,  unless 
be  is  brought  within  one  of  the  two  excep- 
tions— that  is,  called  to  testify  thereto  by 
the  opposite  party,  or  required  to  testify 
thereto  by  the  court  To  adopt  without  ex- 
ception the  maxim  that  "The  mouth  of  one 
party  being  closed  by  death,  the  month  of 
the  other  is  closed  by  the  law,"  would,  in 
some  Instances,  promote  Justice  by  preventing 
the  enforcement  of  unjust  claims  against 
the  estates  of  deceased  persons,  but  In  oth- 
ers, would  defeat  Justice  by  rendering  it  Im- 
possible to  enforce  Just  claims;  while  to  allow 
the  living  to  testify  under  such  conditions 
without  restriction  would  give  him  undue 
advantage  over  the  estate  of  the  deceased 
party,  and  invite  the  commission  of  perjury 
by  dishonest  persons  in  the  assertion  of  un- 
just claims  and  proof  of  the  same  by  their 
own  testimony.  The  unwisdom  of  adopting 
either  extreme  being  apparent  the  Leglsla- 


tore  provided  that  parties  could  testify  la 
such  cases  when  required  to  do  so  by  the 
court.  By  this  provision  discretionary  pow- 
er is  conferred  on  the  trial  court  to  deter- 
mine the  competency  of  parties  as  witnesses 
to  transactions  with  or  statements  by  the 
deceased  in  cases  where  the  opposite  party 
la  an  administrator,  executor,  or  guardian, 
and  Judgment  may  be  rendered  for  or  against 
him  as  such.  When,  therefore,  appellee  in- 
troduced in  evidence  Costello's  testimony  he 
did  so  without  the  assurance,  but  with  the 
hope,  that  the  trial  court  would  take  the 
view  that  the  presence  and  availability  of 
this  testimony  was,  in  its  opinion,  sufficient 
ground  to  permit  Oleeson  to  testify.  The 
court  agreed  with  appellee,  and,  in  the  exer^ 
else  of '  its  discretion,  overruled  the  objec- 
tion to  Gleeson's  competency,  which,  as  held 
by  the  predecessor  of  this  court  in  Goldman 
T.  Sotelo,  7  Ariz.  23,  60  Pac  696,  was  equiva- 
lent to  "requiring"  him  to  testify.  If  the  op- 
posite view  had  been  taken  by  the  court 
and  the  objection  sustained,  Gleeson  would 
have  been  in  the  position  of  having  presented 
to  the  court  and  jury  Costello's  version  of 
the  controversy  with  no  way  provided  of 
giving  hla  Inasmuch,  however,  as  the  testi- 
mony was  admitted  by  the  trial  court,  in 
whom  had  been  lodged,  by  the  statute,  the 
power  to  decide  Its  competency,  it  is  properly 
in  the  record. 

[7]  Appellant  contends  further  that  appel- 
lee, having  introduced  Costello's  testimony 
as  that  of  a  deceased  witness,  should  not 
have  been  i>ermltted  to  contradict  it,  for  the 
reason  that  it  could  only  be  received  as  the 
testimony  of  the  party  offering  it  who  in  this 
instance  was  not  in  a  position  to  Invoke 
the  rule  allowing  the  contradiction  and  im- 
peachment of  one's  own  witness  when  misled 
and  surprised  In  the  character  of  the  testi- 
mony given.  Costello's  statement  was  not 
Introduced  to  support  appellee's  view  of  the 
case,  but  for  the  purpose  of  laying  a  foun- 
dation for  the  Introduction  of  Gleeson's  tes- 
timony. Appellee  proceeded  upon  the  theory 
that  the  fact  of  the  decedent's  having  given 
his  version  of  the  controversy  would  appeal 
to  the  court's  conscience  as  furnishing  a  suf- 
ficient basis  for  allowing  Gleeson  to  give  his; 
and,  in  overruling  appellee's  objection,  the 
court  stated  that  if  he  did  not  have  Costello's 
testimony  he  would  not  hesitate  to  shut  out 
Gleeson's.  Considering,  therefore,  the  pur- 
pose for  which  the  deceased's  statement  was 
introduced,  as  well  as  the  reason  given  by 
the  court  for  permitting  Gleeson  to  testify, 
we  are  unable  to  see  wherein  the  rule  de- 
nying one  the  right  to  contradict  his  own 
witness  could  have  any  application. 

[8]  The  Rockefellow  map,  showing  the 
mines  in  the  Turquoise  Mining  district  was 
recdved  In  evidence,  and  its  admission  la 
assigned  as  error.  Upon  this  map  appears  a 
group  of  mines,  with  heavy  lines  drawn 
around  them,  marked  "The  Costello  Copper 
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Company."  These  are  the  mines  described  In 
the  complaint  and  judgment  A.  corpora- 
tion itnown  as  the  Costello  Copper  Company 
was  organized  by  Costello,  Gleeson,  and  Kell- 
ly  on  August  4,  1903,  and  Costello  tesUfled 
that  it  was  for  the  purpose  of  taking  over 
the  Copper  Belle  mines,  on  which  he  then 
held  two  mortgages  aggregating  $68,000,  It 
being  then  supposed  that  he  would  acquire 
these  mines  by  foreclosing  the  mortgages,  and 
also  agreed  that,  when  title  to  them  was 
thus  secured,  he  would  convey  them  to  the 
corporation  with  the  nnderstanding  tliat  Rell- 
ly  and  Gleeeon  would  pay  to  him  each  one- 
third  of  the  cost  thereof,  and  become  equally 
interested  therein  with  him.  The  mines,  how- 
ever, were  acquired  by  the  Shannon  Copper 
Company,  and  the  Costello  Copper  Company 
was  abandoned  without  the  acquisition  of 
any  property  or  the  transaction  of  any  busi- 
ness. The  map  was  offered  to  refute  Cos- 
tello's  statement,  appellee  contending  that 
the  legend  "The  Costello  Copper  Company," 
which  designated  the  group  of  mines  em- 
braced within  the  heavy  lines,  tended  to 
prove  that  at  the  time  of  incorporating  it 
was  the  intention  to  convey  to  the  corpora- 
tion the  mines  described  in  the  complaint, 
and  not  the  Copper  Belle  mines,  which  ap- 
peared on  the  map,  but  not  under  the.  desig- 
nation "The  Costello  Copper  Company."  Ap- 
pellant urges  that  the  map,  being  offered  as 
an  admission  against  interest,  should  not 
have  been  received,  because  it  was  not  shown 
that  Costello  ever  saw  it  before,  or  that  he 
authorized  it  or  the  legend  upon  it.  Costello 
testified:  "I  paid  Rockefellow  for  making  a 
map  of  this  district  showing  the  Powers  and 
Gaetjens  groups,  and  I  have  seen  that  map. 
I  had  to  get  the  ground  patented.  I  could 
not  say  whether  Rockefellow  made  more  than 
one  map  for  me  of  the  mines  in  that  dis- 
trict. 'Rellly  ordered  it  He  was  doing  the 
legal  work  In  securing  this  patent."  The 
map  on  which  appeared  the  Gaetjens  and 
Powers  groups  was  then  shown  to  him,  where- 
upon he  testified:  "What  you  now  show  me 
is  not  the  map  I  have  reference  to.  I  have 
never  seen  this  map  before,  except  here  in 
the  courtroom  to-day  or  yesterday."  He  ad- 
mitted, however,  having  seen  several  maps, 
including  one  of  this  district,  banging  on  the 
wall  in  Reilly's  office,  though  he  stated  that 
be  did  not  know  if  the  one  he  paid  Rockefel- 
low for  was  among  them.  This  map  was 
made  upon  the  order  of  (and  delivered  to) 
Rellly,  who  instructed  Rockefellow  to  place 
on  It  the  words  "The  Costello  Copper  Com- 
pany." It  was  paid  for  by  Costello,  who  de- 
nied that  Rellly  owned  any  interest  in  the 
claims  appearing  thereon,  and  hung  on  the 
wall  in  the  latter's  office,  where  Costello  was 
almost  a  daily  visitor,  and  in  plain  view  from 
where  he  usually  sat  when  talking  to  Rellly. 
It  was  not  a  mere  map  of  claims  for  patent, 
but  was  a  map  of  the  Turquoise  district,  and 
tt  did  not  appear,  that  more  than  one  map 


I  showing  this  district  was  made  for  Costello. 
If  Rellly  owned  no  interest  in  the  property 
shown  thereon,  no  reason  appears  why  be 
should  have. ordered  the  map,  unless  it  be 
that  in  80  doing  he  was  acting  in  behalf  of 
the  owner  of  the  claims  who  paid  for  it 
While,  therefore,  no  one  testified  directly 
that  Costello  actually  saw  the  map  or  author- 
ized it  or  the  legend  upon  it,  and  although  he 
denied  any  knowledge  of  it  whatever,  yet  we 
think  the  circumstances  pointing  to  the  con- 
trary are  such  that  the  ruling  of  the  trial 
court,  who  observed  the  witnesses  and  heard 
them  testis,  admitting  it  should  not  be  dis- 
turbed by  this  court  "The  question  whether 
a  sufficient  foundation  has  been  laid  for  the 
admission  of  documentary  evidence  is  ad- 
dressed to  the  discretion  of  the  trial  court; 
which  was  not  abused. in  this  case,  for  there 
was  evidence  fairly  tending  to  establish  the 
authenticity  of  the  letters."  O.  N.  Bull  Rem- 
edy Co.  V.  Boyer,  109  Minn.  306,  at  page  309, 
124  N.  W.  20,  at  page  22  (32  L.  R.  A.  [N.  S.] 
619,  18  Ann.  Cas.  413);  McManus  v.  Nlcbols- 
Chlshohn  Lumber  Co.,  109  Minn.  366,  123 
N.  W.  1080. 

[f ]  At  the  conclusion  of  the  testimony,  ap- 
pellant requested  that  the  case  be  submitted 
to  the  jary  in  the  form  of  Interrogatories. 
This  request  was  denied,  and  the  entire  case, 
Including  a  partnership  accounting  involv- 
ing a  large  number  of  items,  given  to  the 
jury  without  separation  of  the  issues.  Two 
forms  of  verdict  were  furnished,  one  finding 
for  the  plaintiff  an  undivided  one-third  inter- 
est in  the  claims  described  in  the  second 
amended  complaint  and  judgment  for  the 
sum  of  blank  dollars,  and  the  other  for  the 
defendant  The  refusal  of  the  court  to  sub- 
mit special  interrogatories,  but,  instead, 
using  the  general  verdict,  is  assigned  as  er- 
ror. The  peculiar  province  of  juries  in  eq- 
uity cases  is  to  pass  on  issues  of  fact.  The 
court,  when  a  jury's  advice  on  the  facts  is 
sought,  frames  interrogatories  in  such  a 
way  as  to  be  answered  "yes"  or  "no,"  and 
propounds  them  to  the  jury,  and,  having  been 
advised  by  the  jury's  answers  thereto,  as  to 
the  facts,  applies  the  law — as  upon  an  agreed 
state  of  facts  or  as  though  passing  on  a  de- 
murrer— and  evolves  its  judgment  according- 
ly. Such  being  the  respective  functions  of 
the  court  and  jury,  we  are  unable  to  9ee 
wherein  the  judgment  of  the  court  could  be 
aided  by  the  general  verdict  in  any  case 
wherein  the  issues  are  either  numerous  or 
Involved.  The  fact  that  upon  the  whole  case 
the  jury  may  think  the  plaintifTs  cause  of 
action  is  sustained  does  not  establish  the 
farther  fact  that  it  would  answer  all  the 
interrogatories,  which  a  given  case  might 
require  to  be  answered,  in  such  a  way  that 
the  law  when  applied  to  the  facts  as  found 
would  reach  the  same  result  In  the  case 
at  bar,  the  jury  found  for  appellee,  yet  we 
do  not  know  how  it  would  have  answered 
Interrogatories    so    framed   as   to   properly 
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present  these  Issaes — ^whether  Rellly  contrib- 
uted to  tbe  partnership  one-half  of  the  Mono 
claim ;  whether  the  Power  option  was  accept- 
ed by  Costello  and  Rellly  as  an  offset  to  the 
&fono  claim  and  the  $20,000  purchase  price 
of  the  Power  claims;  whether  the  option 
'taken  in  CosteUo's  name  on  these  claims 
was  a  renewal  of  Gleeson's;  whether  the 
alleged  $25,000  was  paid  by  Gleeson  to  Cos- 
tello, and  if  so,  whether  it  was  intended  by 
them  as  a  contribution  to  the  alleged  part- 
nership; whether  the  sale  of  the  Copper 
Belle  notes  to  Costello  was  bona  fide.  The 
record  suggests  others.  The  Jury  may  hare 
thought  that  the  Power  option  was  not  ac- 
cepted by  Costello  and  Rellly  as  an  offset  to 
the  Mono  claim  and  the  $20,000  paid  for  the 
Power  claims,  but  have  felt  that  appellee 
had  contributed  bla  proportion  In  the  way  of 
salary  and  team  hire.  Under  the  general 
verdict,  such  a  view  on  a  material  fact  could 
not  be  known,  but,  if  the  Jury  had  answered 
the  question  directly,  the  court  would  have 
been  advised  thereon,  and  Judgment  for  ap- 
pellant would  have  followed  accordingly,  the 
salary  and  team  items  not  being  alleged  as 
partnership  contributions.  We  think,  there- 
tore,  without  regard  to  whether  a  trial  by 
Jury  was  given  by  statute,  as  a  matter  of 
right,  that  when  the  -  Jury  was  called,  the 
case  being  one  of  equitable  cognizance  alone 
and  containing  numerous  and  varied  Issues, 
the  court  should  have  submitted  for  its  de- 
termlnatiou  such  issues  of  fact  as  the  na- 
ture of  the  case  demanded,  since  such  a 
course  la  the  only  one  that  would  hare  en- 
abled the  court  or  the  parties  to  know  how 
the  Jury  passed  on  any  vital  Issue  Involved. 
From  an  examination  of  the  different  provl> 
sions  of  the  'statute  In  force  at  the  time  this 
suit  was  tried,  relating  to  the  subject  of  ver- 
dicts, we  have  been  unable  to  find  any  pro- 
vision Indicating  an  intention  on  the  part  of 
the  Legislature  to  deviate  fronr  the  estab- 
lished practice  in  equity  in  this  particular. 
In  Texas,  where  trial  by  Jury  in  equity  cases 
is  a  constitutional  right,  it  is  the  established 
practice  to  submit'  special  interrogatories, 
and  the  general  verdict  is  not  proper. 
"There  ought  to  have  been  issues  for  the 
Jury  to  pass  upon,  whether  there  had  been 
a  contract  between  the  parties?  If  so,  wheth- 
er It  had  been  canceled?  If  canceled,  wheth- 
er the  cancellation  had  been  procured  by  the 
fraud  of  the  defendant?  How  much  land,  if 
any,  the  plaintiffs  were  entitled  to  from  the 
evidence?  After  the  Jury  had  responded  to 
these  issues,  the  Judge,  on  the  basis  of  the 
facts  so  found,  could  have  framed  his  de- 
cree upon  the  principles  of  equity  arising 
from  them."  Hall  v.  Layton,  10  Tex.  56; 
Adkins  V.  Ware,  35  Tex.  557 ;  Ikerd  v.  Beav- 
ers, 106  Ind.  483,  7  N.  B.  330.  The  refusal, 
therefore,  to  sub;nlt  special  Interrogatories 
is  error  which  necessitates  a  reversal  of  the 
case. 


Counsel  for  both  appellant  and  appellee 
have  filed  able  and  exhaustive  briefs  on  the 
question  of  the  advisory  character  of  the 
verdict  in  an  equity  case.  We  find  it  un- 
necessary, however,  to  pass  on  this  question, 
inasmuch  as  we  are  here  confronted  with  a 
general  verdict  which  advises  the  court  of 
no  facts.  There  has  been  decided  by  the 
Jury  no  issue  of  fact  which  could  either  be 
enlightening  to  the  court  or  binding  upon  it 
In  the  determination  of  its  action. 

Other  errors  have  been  assigned,  but  we 
deem  it  unnecessary  to  consider  them,  inas- 
much as  they  have  been  practically  deter- 
mined by  the  views  given  on  the  propositions 
discussed. 

For  the  reasons  above  stated,  namely,  the 
failure  to  submit  the  Issues  to  the  Jury  by 
proper  Interrogatories,  we  conclude  that  sub- 
stantial Justice  requires  a  reversal  of  the 
case,  and  it  is  remanded  to  the  superior  court 
of  Cochise  county,  with  Instructions  to  grant 
a  new  trial.    It  is  so  ordered. 

F&ANKLIK,  C.  J.,  and  BOSS,  J.,  concur. 

N.  B.  Jud«e  CUNNINGHAM  being  disqual- 
ified, and  announcing  his  diaqualification  in 
open  court,  the  remaining  judges,  under  section 
3  of  article  6  of  the  Constitution,  called  in 
Honorable  A.  O.  McALlSTER.  Judge  of  the 
superior  court  of  the  state  of  Arizona  in  and 
for  the  county  of  Graham,  to  sit  with  them  in 
the  hearing  of  this  causa. 

(22  Wyo.  271) 
HTDB  V.  STATB. 
(Supreme  Court  of  Wyoming.     Feb.  17,  1914.) 

1.  CsiuiNAL  Law  (J  1093*)— Appkai,— Bill  of 
Exceptions. 

Exhibits  attached  to  the  bill  of  exceptions, 
though  following,  instead  of  preceding,  the 
judge's  certificate,  are  to  be  considered  as  a 
part  of  the  bill ;  they  being  referred  to  in  the 
transcript  of  the  evidence  preceding  the  certifi- 
cate, and  shown  to  have  been  admitted  in  evi- 
dence, and  the  first  paragraph  of  the  bill  de- 
claring them  to  be  made  a  part  of  the  bill. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dir.  ||  2828-2^  2919,  2920; 
Dec.  Dig.  i  1093.*] 

2.  Intoxicating   Liqttobs  (i  236»)— Suhdat 

Sales — Bvidknck: 

Evidence,  on  a  prosecution  of  one  having  a 
liquor  license,  for  permitting  a  sale  on  a  cer- 
tain Sunday  held  insufficient  to  show  a  sale  on 
that  day,  or  on  any  Sunday,  excepting,  per- 
haps, one  as  to  which  he  was  acquitted. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §S  300-322;  Dec.  Dig.  | 
286.»] 

Error  to  District  Court,  Hot  Springs  Coun- 
ty; Percy  W.  Metz,  Judge. 

Harry  N.  Hyde  was  convicted  of  violation 
of  the  liquor  laws,  and  brings  error.  Re- 
.versed  and  remanded  for  new  trial. 

John  M.  Hench,  of  Thermopolis,  for  plain- 
tiff in  error.  D.  A.  Preston,  Atty.  Gen.,  for 
the  State. 

POTTER,  J.  The  plaintiff  in  error,  Harry 
N.  Hyde,  was  defendant  below,  and  was 
charged  by  information  in  the  district  court 
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In  the  county  of  Hot  SprlngB  with  nolaw- 
fuUy  selling  and  permitting  the  sale  of  in- 
toxicating liquor  on  Sunday  In  violation  of 
section  5079,  Complied  Statutes,  1910.  The 
information  contained  three  counts.  The 
first  count  charged  that  on  May  11,  1913, 
"being  the  first  day  of  the  week,  commonly 
called  Sunday,"  in  said  county,  the  defend- 
ant, harlng  license  to  sell  liquors  under  the 
laws  of  Wyoming,  did  unlawfully,  willfully, 
and  knowingly  sell  intoxicating  liquor,  to- 
wit,  one  glass  of  beer  to  one  Frank  Scott,  on 
said  defendant's  premises,  to  wit,  a  two-story 
building  situated  on  lot  2  of  block  7  in  the 
town  of  Thermopolis  in  said  county.  By  the 
second  count  It  was  charged  that  In  said 
county,  on  the  25th  day  of  May,  A.  D.  1913, 
"being  the  first  day  of  the  week,  commonly 
called  Sunday,"  the  defendant,  having  then 
and  there  license  to  sell  Intoxicating  liquors, 
did  unlawfully,  willfully  and  knowingly  suf- 
fer and  permit  his  agent,  one  J.  W.  Austin, 
to  sell  intoxicating  liquor,  to  wit,  one  glass 
of  beer  to  one  J.  W.  Kelly,  on  said  defend- 
ant's premises,  to  wit,  a  two-story  building 
situated  on  lot  No.  2  of  block  No.  7  in  the 
town  of  Thermopolis  In  said  county.  The 
third  count,  like  the  second,  charged  that 
the  defendant  did  unlawfully,  wUIfully,  and 
knowingly  suffer  and  permit  his  agent,  said 
J.  W.  Austin,  to  sell  intoxicating  liquor,  spe- 
cifically described  as  one  glass  of  beer,  to  J. 
W.  Kelly,  on  the  defendant's  premises,  said 
premises  being  described  as  in  the  other  two 
counts,  but  charged  that  the  said  sale  was  so 
permitted  to  be  made  on  the  1st  day  of  June, 
1913,  '^'belng  the  first  day  of  the  week,  com- 
monly called  Sunday."  Thus  the  only  dif- 
ference between  the  second  and  third  counts 
is  that  by  the  second  count  the  defendant 
was  charged  with  the  violation  of  the  stat- 
ute by  permitting,  a  sale  of  liquor  on  Sunday, 
May  25,  1913,  and  by  the  third  count  with 
permitting  a  similar  sale  on  Sunday,  June 
1, 1913.  The  Jury  Impaneled  to  try  the  cause 
found  the  defendant  not  guilty  as  charged  In 
the  first  and  third  counts  of  the  information 
respectively,  and  guilty  as  charged  in  the 
second  count.  Upon  the  verdict  of  guilty 
under  said  second  count,  the  defendant  was 
fined  In  the  sum  of  $100,  and  ordered  to  pay 
the  costs  of  the  prosecution.  It  is  here  con- 
tended on  his  behalf  that  the  verdict  upon 
the  second  count  is  not  sustained  by  the  evi- 
dence^ and  is  contrary  to  law. 

[1]  1.  The  Attorney  General  contends  that 
the  evidence  cannot  be  considered,  for  the 
reason  that  the  bill  of  exceptions  does  not 
purport  to  contain  all  of  the  evidence.  That 
position,  we  think,  is  not  well  taken.  The 
only  ground  stated  for  the  contention  is  that 
certain  exhibits  attached  to  the  bill  of  ex- 
ceptions are  not  a  part  of  the  bill  because 
they  follow  Instead  of  precede  the  certificate 
of  the  trial  Judge.  It  is  true  that  certain 
papers  which  w^e  received  in  evidence  and 
marked  as  exhibits  follow  the  Judge's  certifi- 


cate, but  they  are  embraced  within  the  body 
of  the  document,  which  is  Indorsed  "Bill  of 
Exceptions,"  under  an  Indorsement  of  the 
title  of  the  cause.  And  it  is  recited  in  the 
first  paragraph  of  the  bill:  "Be  It  remember- 
ed, that  *  •  •  the  following  proce«dlngs 
were  had  In  the  above-entitled  cause,  that  is 
to  say,  the  defendant,  Harry  N.  Hyde,  having 
been  charged  in  said  court  by  information, 
•  *  •  and  Jury  having  been  selecteu  and 
sworn  to  try  the  cause,  witnesses  on  the  part 
of  the  state  having  been  sworn  testified  on 
the  part  of  the  state,  and  witnesses  for  the 
defendant  having  been  sworn  and  testified 
on  the  part  of  the  defendant  as  will  be  more 
fully  and  particularly  shown  and  appear  by 
the  following  transcript  of  all  the  testimony 
of  the  witnesses  for  the  state,  and  for  the 
defendant,  offered,  introduced  and  admitted 
during  the  trial  of  said  cause,  including  aU 
objections  to  interrogatories,  rulings  of  the 
court,  exceptions  thereto,  and  exhibits  intro- 
duced by  both  the  state  and  the  defendant, 
said  transcript  being  paged  and  numbered  1 
to  104  inclusive,  and  reported  by  the  duly 
appointed  and  official  court  reporter,  •  •  • 
which  transcript,  as  hereinbefore  described,  is 
hereby  following,  made  a  part  hereof  togeth- 
er with  all  the  exhibits  thereto  belonging." 
The  various  sheets  of  the  document  indorsed 
as  the  bill  of  exceptions,  including  the  exhib- 
its, are  bound  together  within  the  cover  con- 
taining such  indorsement,  and  there  is  noth- 
ing to  indicate  that  they  were  not  in  the 
same  condition  when  the  certificate  of  the 
Judge  allowing  the  bill  was  signed.  The  sev- 
eral exhibits  are  referred  to  in  the  transcript 
of  the  evidence  preceding  the  Judge's  certifi- 
cate and  shown  to  have  been  admitted  in  evi- 
dence, l^ese  facts  entitle  the  exhibits  to  be 
considered  as  a  part  of  the  bill. 

[2]  2.  The  statute  defining  the  offense 
charged  in  the  information  reads  as  follows: 
"Every  person  or  persons,  company  or  corpo- 
ration, having  license  to  sell  liquors  under  the 
laws  of  Wyoming,  who  shall  keep  open,  or 
suffer  his  or  their  agent  or  employ^  to  keep 
open,  his  or  their  place  of  business,  or  who 
shall  sell,  give  away  or  dispose  of  or  permit 
another  to  sell,  give  away  or  dispose  of,  on 
his  or  their  premises,  any  spirituous,  malt, 
vinous  or  fermented  liquors,  or  any  mixtures 
of  any  such  liquors,  on  the  first  day  of  the 
week,  commonly  called  Sunday,  or  upon  any 
day  upon  which  any  general  or  special  elec- 
tion is  being  held,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction,  shall  be  fined 
in  any  sum  not  less  than  twenty-five  dollars, 
or  more  than  one  hundred  dollars,  or  impris- 
oned In  the  county  Jail  not  to  exceed  tiiree 
months."    Comp.  Stat  1910,  |  6979. 

It  was  shown  by  the  prosecution  on  the 
trial  that  the  defendant  had  a  license  to  con- 
duct a  retail  liquor  business  at  Thermopolis, 
in  said  county,  "in  a  two-story  building  sit- 
uated on  lot  2,  block  7,  said  town,"  and,  as 
disclosed   by  the  evidence,  the  prosecattom 
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claimed,  with  reference  to  the  second  and 
tbird  counts  In  the  Information,  that  the  de-. 
fendant  had  violated  the  statnte  as  charged 
In  those  counts  respectlTely  by  permitting  a 
sale  by  Austin  In  a  room  or  rooms  occupied 
by  a  so-called  social  club  known  as  the  "Hot 
Springs  Club,"  on  the  second  floor  of  the 
building  on  the  lot  mentioned  in  the  defend- 
ant's liquor  license,  the  defendant's  saloon 
and  place  of  business  being  located  on  the 
first  floor.  That  claim  appears  to  have  been 
based  upon  the  theory  that  the  defendant's 
license  entitled  talm  to  sell  Intoxicating  liq- 
uors on  either  or  both  floors  of  the  building, 
except  at  times  prohibited  by  law,  upon  a 
showing  that  the  second  floor  was  a  part  of 
the  defendant's  premises,  and  that  a  sale 
made  or  permitted  by  the  defendant  on  that 
floor  of  the  building  on  Sunday  would  consti- 
tute a  violation  of  the  statute,  if  It  should 
be  fonnd  that  the  second  floor  was  a  part  of 
the  defendant's  premises,  and  the  court  so 
instructed  the  Jury.  The  evidence  shows 
that  the  defendant  bad  a  lease  of  the  first 
or  ground  floor  of  the  building,  and  that  one 
George  Larsen,  who  was  president  of  said 
club,  had  a  lease  of  the  second  floor,  together 
with  the  stairway  leading  thereto,  which  stair- 
way was  on  the  outside  of  the  bnildlng.  It  does 
not  appear  that  there  was  any  stairway  with- 
in the  building,  but  evidence  was  introduced 
by  the  prosecution  to  show  that  a  "dumb- 
waiter" connecting  the  flrst  and  second  floors 
was  used  by  the  defendant  on  week  days  to 
deliver  liquors  to  the  members  of  the  club 
in  their  room  or  rooms  on  the  second  floor. 
The  evidence,  however,  as  to  whether  the 
dumb-waiter  was  in  working  order  at  the 
time  in  question  or  whether  It  had  at  any 
time  been  used  by  the  defendant  Is  conflict- 
ing. The  defendant  testified  that  he  had  not 
used  it,  and  that  it  was  not  In  a  condition  to 
be  used.  It  was  not  shown,  nor  attempted 
to  be  shown,  that  on  either  of  the  dates  men- 
tioned in  the  information  the  dumb-waiter 
was  used  by  the  defendant  or  any  one  In  his 
employ,  or  for  serving  or  delivering  any  liq- 
uor to  the  clubrooms,  but  the  testimony  con- 
cerning it  and  Its  use  on  wedc  days  appears 
to  have  been  Introduced  for  the  purpose  of 
showing  that  the  second  floor  was  a  part  of 
defendant's  premises  for  the  sale  of  liquor 
under  his  license  In  connection  with  his  sa- 
loon business ;  and  one  of  the  officers  of  the 
club  testified  to  a  verbal  agreement  permit- 
ting the  defendant  to  serve  liquors  to  the 
clubrooms  on  week  days. 

Referring  to  the  second  count  of  the  In- 
formation, it  will  be  observed  that  it  charges 
the  defendant  with  having  permitted  a  sale 
by  his  agent,  J.  W.  Austin,  to  one  J.  W.  Kel- 
ly, on  Sunday,  May  25,  1913.  Upon  that 
count  alone  the  defendant  was  found  guilty- 
After  carefully  considering  all  the  evidence 
we  fall  to  find  anything  to  Justify  a  convic- 
tion upon  that  count,  even  if  It  be  assumed 
that  the  second  floor  of  the  bnildlng  was  a 


part  of  the  defendant's  premises,  within  the 
meaning  of  the  statute  aforesaid.  We  find 
no  evidence  whatever  to  show,  or  that  tends 
to  show,  that  any  liquors  were  sold  or  serv- 
ed in  the  dub  room  or  rooms  on  the  second 
floor  of  the  bnildlng  by  Austin  either  with  or 
without  the  permission  of  defendant  on  the 
day  specified  in  the  second  count  The  only 
evidence  that  Austin  sold  or  served  any 
liquors  In  the  clubrooms  or  elsew'uere  on 
any  Sunday  relates  to  June  1,  1913,  the  date 
specified  in  the  third  count,  upon  which  the 
defendant  was  acquitted.  Austin  testified 
that  he  commenced  working  for  the  defend- 
ant on  Wednesday,  May  28,  1913,  and  there 
Is  nothing  in  the  evidence  disputing  his  tes- 
timony in  that  respect.  He  also  testified 
that  by  defendant's  orders  he  served  liquors 
in  the  clubrooms  on  Sunday,  June  1,  1913. 
In  a  prosecution  under  the  statute  afore- 
said for  selling  intoxicating  liquor  on  Sun- 
day, the  time  of  the  sale  is  material,  since  It 
"becomes  of  the  gist  of  the  offense."  2 
Woollen  &  Thornton  on  Intoz.  Llq.  i  90S. 
Kelly  testified  that  on  Sunday,  May  25,  1913, 
the  date  specified  in  the  second  count,  be 
had  two  or  three  "drinks"  In  the  clubroom, 
but  he  does  not  state  what  the  drinks  were, 
or  that  they  were  sold  to  him  or  received  by 
him  from  either  Austin  or  the  defendant,  or 
any  other  ijerson  in  the  tetter's  employ  or 
representing  or  acting  for  him.  His  testi- 
mony as  to  the  payment  is  that  he  took  out 
a  club  membership  card  on  that  day  upon 
the  payment  of  $1  to  Northrop,  the  secretary 
of  the  club;  that  he  then  received  also  & 
trade  ticket  good  for  $1  worth  of  drinks, 
and  got  his  "drinks"  in  the  club  that  day  on 
the  trade  ticket  The  defendant  Introduced 
in  evidence  his  ledger  account  showing  that 
a  charge  was  made  to  the  "Hot  Springs 
Club"  on  May  24,  1913,  for  '^  cases  Old  Age 
Quarto ;  2  Quarts  Yellowstone" ;  and  2  boxes 
cigars,  aggregating  in  price  $26,  and  that  the 
charge  made  on  that  date  was  credited  on 
May  26,  1913,  with  a  cash  payment  of  $26. 
There  was  evidence  tending  to  show  that, 
during  the  short  time  the  dub  had  been  In 
existence,  it  was  customary  for  the  dub  or 
individual  members  to  order  a  supply  of 
liquors  on  Friday  or  Saturday,  and  that 
when  such  an  order  was  given  the  defendant 
delivered  the  liquors  to  the  dnbroom  on  the 
day  they  were  ordered,  but  the  evidence  Is 
confilctlng  as  to  whether  such  liquors  were 
generally  ordered  and  afterwards  paid  for 
by  a  club  ofllcer  or  by  individual  members. 
And  a  writing  dated  May  31,  1913,  was  In- 
troduced In  evidence,  which  appeared  to  have 
been  signed  by  several  club  members,  ac- 
knowledging the  purchase  on  that  date  frona 
Hyde  of  two  gallons  of  whisky,  five  cases  ot 
beer,  and  three  boxes  of  dgars,  the  only  ef- 
fect of  which,  if  any,  as  to  the  oifense  charg- 
ed In  the  second  count  was  to  show  what  may 
have  been  the  custom  with  reference  to  the  or- 
ders for  and  delivery  of  a  supply  of  liquors  to 
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the  clabroom  for  possible  use  on  the  following 
Sunday.  Northrop,  the  dnb  secretary,  testi- 
fied as  a  witness  for  the  prosecution  that 
trade  tickets  Issued  to  club  members  on  pay- 
ment of  the  membership  fee  were  afterwards 
redeemed  by  the  witness  by  paying  the 
amount  thereof  to  Hyde  upon  their  being 
retomed,  and  that  the  amount  paid  by  Kel- 
ly for  his  membership  card  and  tirade  ticket 
was  subsequently  paid  to  Hyde,  the  latter 
stating  at  the  time  of  such  payment  that 
Kelly  bad  torn  up  his  trade  ticket.  But  the 
witness'  did  not  state  the  date  of  that  par- 
ticular payment,  nor  was  It  otherwise  shown, 
nor  was  It  shown  that  Hyde  knew  that  the 
money  so  paid  him,  or  any  part  of  It,  re{>- 
resented  the  price  of  the  "drinks"  which 
Kelly  had  In  the  dubroom  on  Sunday,  May 
'iiS,  1813,  or,  fop  that  matter,  on  any  other 
Sunday;  and  we  do  not  understand  from 
the  testimony  that  the  use  of  a  trade  ticket 
was  confined  to  a  purchase  on  Sunday. 

I(  Is  not  here  contended,  and  we  do  not 
suppose  tllat  it  would  be,  that  the  defendant 
could  be  convicted  upon  the  second  count  of 
the  information,  which  alleged  specifically 
that  he  had  permitted  a  sale  by  another,  by 
showing  that  Instead  of  permitting  his  al- 
leged agent  to  sell  he  had  made  the  sale  him- 
self, or  by  proof  of  the  sale  of  whisky  instead 
of  beer,  or  to  a  person  other  than  the  one 
specifically  named  as  the  purchaser  In  that 
count  of  the  Information.  But,  if  the  law 
would  authorize  a  conviction  upon  proof  of  a 
sale  made  by  the  defendant  personally  at  the 
time  stated,  the  evidence  would  be  insufit- 
dent  even  then  to  justify  a  conviction.  Con- 
ceding that  the  charge  to  the  club  in  defend- 
ant's ledger  for  certain  liquors  on  May  24th 
might  tend  to  show,  in  connection  with  the 
other  evidence,  that  he  had  dellvored  the  liq- 
uors so  charged  for  to  the  clubrooms  on  that 
date,  for  use  on  the  next  day,  Sunday,  May 
25,  1913,  that  charge  did  not  include  any 
beer,  and  we  find  nothing  In  the  evidence 
aside  from  that  ledger  account,  and  the  pos- 
sible delivery  of  the  liquors  included  therein 
on  the  date  mentioned  In  the  ledger,  that  any 
liquor  obtained  by  Kelly  on  May  25th  was 
furnished  by  Hyde,  or  was  any  part  of  the 
liquor  included  in  the  ledger  account  of  May 
24th.  For  all  that  the  evidence  shows,  there 
may  have  been  liquor  in  the  clubroom  on 
May  25th  not  supplied  or  delivered  there  by 
Uyde.  But  there  is  so  much  less  evidence 
to  show  a  sale  of  liquor  In  the  manner 
specifically  alleged  in  the  count  upon  which 
the  defendant  was  convicted  that  it  amounts 
practically  to  no  evidence  at  all. 

We  are  at  a  loss  to  understand  the  verdict 
.  upon  the  second  count,  unless  it  was  the  re- 
sult of  a  lack  of  recollection  on  the  part  ot 
the  lury  of  the  date  that  Austin  was  engag- 
ed in  serving  liquors  in  the  clubrooma 
There  was  evidence  tending  to  show  a  sale 
by  Austin  to  Kelly  and  others  on  Sunday, 


June  1,  1913;  that  Austin  was  titen  In  the 
employ  of  the  defendant,  and  was  directed 
by  the  latter  to  serve  the  club  members  on 
that  day  with  liquors  which  had  been  taken 
to  the  clubroom  during  the  previous  evening. 
And,  had  the  defendant  been  convicted  upon 
the  third  count,  the  verdict  might,  perhaps, 
have  been  sustained  by  the  evidence,  if  the 
use  of  the  "dumb-waiter"  on  week  daya  for 
serving  liquor  in  the  room  or  rooms  on  the 
second  floor  of  the  building,  if  it  was  so 
used,  could  be  legally  held  sufficient  to  show 
that  the  second  floor  was  a  part  of  defend- 
ant's premises,  within  the  meaning  of  the 
statute  deflnlng  the  offense  charged,  a  ques- 
tion not  necessary  to  be  decided.  But  we 
think  it  very  clear  that  the  evidence  does 
not  sustain  the  verdict  of  guilty  upon  the 
second  count  The  Judgment  must  therefore 
be  reversed,  and  the  cause  remanded  for  a 
new  trial  upon  the  second  count  of  the  in- 
formation. 

SCOTT,  O.  J.,  and  BEARD,  J,  concur. 


(77  WtLth.  686) 

WASHINGTON  FIRE  INS.  CO.  et  aL  v. 

MAPLE    VALLEY   LUMBER   CO. 

et  al. 

(Supreme  Court  of  Washington.    Feb.  6,  1914.) 

1.  UbUBT     (I     118*)  — AcmOHS  — BtlXDKN     ot 

Proof. 

One  urging  the  defense  of  usury  has  the 
burden   of  proving  it. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cenfc 
Dig.  i§  308-323;    Dec.  Dig.  i  113.»] 

2.  UsuBT  (1 16*)— DrrsBiaNATion  of  Whkth- 
BB  Transaction  Is  Usvbious. 

In  determiiilDg  whether  a  particular  trans- 
action is  usurious,  the  court  will  disregard  the 
form,  and  look  to  the  substance. 

[Ed.  Note.— For  other  cases,  see  Usury,  Gent 
Dig.  {  30;   Dec  Dig.  J  16.*] 

3.  USUKT    (I    12*)- USUBIOUS   TBARSAOnon— 
Essentials. 

One  of  the  requisites  necessary  to  estab- 
lish usury  is  an  unlawful  intent,  that  is,  an  in- 
tent to  do  those  things  forbidden  by  the  stat- 
ute; it  not  being  necessary  that  there  be  an 
intent  to  violate  the  statute  as  such,  the  law 
presuming  the  necessary  unlawful  intent  from 
the  mere  intentional  doing  of  what  is  forbidden. 
[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  i$  23,  24,  146 ;    Dec.  Dig.  |  12.*] 

4.  Usury  (|  117*)— Actions— Bvidkkcb—Suf- 
fioienct. 

In  a  suit  to  foreclose  a  mortgage,  where  de- 
fendants claimed  that  the  contract  was  usurious, 
in  that  they  were  compelled  to  pay  a  large  com- 
mission for  the  money,  evidence  held  insufiScient 
to  support  defendants  contention,  but  to  show 
that  tbe  alleged  commission  was  paid  for  serv- 
ices rendered  to  defendants  in  connection  with 
the  purchase  of  standing  timber. 

[Ed.  Note.— For  other  cases,  se4  Usury.  Cent 
Dig.  IS  32&^340;    Dec.  Dig.  |  117.*] 

6.  Usury  (|  65*)— What  Conwitutm. 

Where  a  loan  broker  deducts  a  ram  as 
commission,  which  sum,  taken  in  connection 
with  the  interest  reserved,  would  be  in  excess 
ot  tbe  legal  rate,  the  transaction  will  be  usuri- 
ous;   but,   where  the  loan  broker  ii  paid  for 
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services  rendered  in  connection  with  the  loan, 
the.  payment  of  such  sum  will  not  render  the 
transaction  nsurious. 

.  [B!d.  Note. — For  other  cases,  see  Dsury,  Cent 
Dig.  H  119-121;  Dec  Dig.  |  55.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County;   EClng  Dy Iceman,  Judge. 

Action  by  the  Washington  Fire  Insurance 
Company  and  others  against  the  Maple  Val- 
ley Lumber  Company  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

John  W.  Boberts  and  Million  &  Houser,  all 
of  Seattle,  Paul  W.  Houser,  of  Renton,  and 
Alexander  &  Bundy  and  Hughes,  McMicken, 
Dovell  &  Ramsey,  all  of  Seattle,  for  appel- 
lants. Scott  &  Oilboun,  of  Seattle,  for  re- 
spondenta 

MAIN,  J.  The  pnrpose  of  this  action  was 
to  foreclose  a  mortgage. 

The  original  parties  were  Washington  Fire 
Insurance  Company,  a  corporation,  plaintiff, 
and  Maple  Valley  Lumber  Company,  a  cor- 
poration. Union  Machinery  &  Supply  Com- 
pany, a  corporation,  J.  F.  Smith,  and  M.  B. 
Keeney,  defendants.  After  the  action  had 
been  begun,  the  Maple  Valley  Lumber  Com- 
pany was  adjudged  a  iHuikrupt  in  the  United 
States  District  Court  One  O.  B.  Wooley 
was  elected  trustee  in  bankruptcy,  and  as 
such  trustee  became  a  party  to  tfala  action 
by  intervention.  The  Fireman's  Fund  In- 
surance Company,  a  corporation,  the  Wash- 
ington Trust  &  Savings  Bank,  a  corporation, 
and  W.  H.  Williams  also  Intervened. 

The  parties  to  this  appeal  by  stipulation 
have  provided  that  the  appeal  of  the  Union 
Machinery  &  Supply  Company  may  be  dis- 
missed, and  the  Judgment  as  to  it  aflSrmed. 
M.  B.  Keeney  and  W.  H.  WiUiams  did  not 
prosecute  an  appeal.  All  the  other  parties 
liave  appealed  as  against  the  Judgment  en- 
tered in  so  far  as  it  was  adverse  to  their 
respective  contentions. 

The  record  Is  voluminous,  and  an  attempt 
will  only  be  made  to  epitomize  the  facts  so 
far  as  It  may  appear  necessary  for  the  tin- 
derstandlng  and  decision  of  the  questions  pre- 
sented. 

Taking  about  July  1,  1910,  as  the  starting 
point,  for  some  years  prior  to  this  time  one 
D.  Dierssen  had  been  the  owner  of  a  large 
tract  of  timber  land  on  the  east  side  of  Lake 
Washington.  At  this  time  the  Maple  Valley 
Lumber  Company  owned  and  operated  a  saw- 
mill on  the  west  side  of  the  same  body  of  wa- 
ter. For  a  period  of  three  or  four  years  the 
lumber  company,  through  its  president,  J.  F. 
Smith,  had  from  time  to  time  negotiated  with 
Dierssen  for  the  purchase  of  the  whole  or  a 
part  of  the  tract  of  timber.  On  March  15, 
1910,  the  lumber  company  made  a  proposi- 
tion to  purchase  all  the  merchantable  tim- 
ber at  $3  per  thousand  stumpage.  This  prop- 
osition was  declined  by  the  owner  of  the 


timber,    and    further   negotiations    between 
them  seem  to  have  been  abandoned. 

Some  time  during  the  month  of  July  one 
T.  M.  Tennent  secured  from  Dierssen  a  ten- 
day  option  upon  the  land  and  timber  for  the 
sum  of  $500,000.  Shortly  thereafter  Tennent 
and  Dierssen  approached  Henry  Carstens, 
who  was  the  president  of  the  Washington 
Fire  Insurance  Company  and  the  owner  of 
practically  the  entire  capital  stock  of  Car- 
stens &  Earles,  Incorporated,  with  a  view  to 
interesting  him  In  the  purchase  of  the  prop- 
erty. During  this  Interview  it  was  made 
plain  that  Carstens  would  not  be  interested 
in  anything  other  than  the  timber.  Dierssen 
at  this  time  made  to  him  a  price  upon  the 
timber  only  of  $105,000. 

Within  a  very  few  days  thereafter  J.  F. 
Smith  was  brought  to  Carstens'  office  by 
Tennent  At  this  time  Tennent  stated  that 
the  timber,  which  was  subsequently  the  sub- 
ject-matter of  the  contract,  had  been  cruised 
under  his  direction,  and  the  total  amount  of 
merchantable  timber  was  from  40,000.000  to 
60,000,000  feet;  and  also  stated  that  he  had 
offered  Dierssen  the  sum  of  $3  per  thousand 
for  the  timber,  and  that  he  would  be  willing 
to  pay  a  lump  sum  therefor  of  $125,000  or 
$130,000i  providing  he  could  borrow  sufficient 
money  to  meet  certain  of  his  pending  obliga- 
tions, and  also  enable  him  to  open  up  the 
timber  for  logging. 

From  this  time  forward  Smith  was  repeat- 
edly In  Carstens'  office  discussing  various 
propositions  as  to  the  handling  of  the  tim- 
ber, one  of  which,  a  proposed  bond  issue, 
was  never  consummated. 

Dierssen  at  various  times  sought  out  Car- 
stens in  an  effort  to  dispose  of  the  timber  to 
him.  Carstens  stated  to  Dierssen  on  one  oc- 
casion tiiat-  he  was  not  then  prepared  to  pur- 
chase the  timber,  but  that.  If  he  subsequent 
ly  determined  to  do  so,  they  could  do  busi- 
ness upon  the  terms  proposed. 

The  discussions  between  Carstens  and 
Smith,  on  the  one  hand,  and  Carstens  and 
Dierssen,  on  the  other,  continued  until  about 
November  1,  1910,  at  which  time  Carstens 
told  Smith  to  go  direct  to  Dierssen  and  con- 
tract for  the  timber.  The  contract  was  drawn 
on  November  9th,  and  executed  on  the  12th, 
in  which  tlie  contract  price  of  the  tlml>er  was 
fixed  at  $105,000.  At  the  time  Smith  was  di- 
rected to  purchase  the  timber  direct,  be  stat- 
ed to  Carstens  that  he  understood  that  Car- 
stens was  to  pur<d>ase  the  timber  himself, 
and  then  resell  it  to  him  (Smith).  Carstens 
stated  that  he  preferred  the  transaction  to 
be  between  Smith  or  the  Maple  Valley  Lum- 
ber Company  and  Dierssen  direct;  the  rea- 
son for  this  being  that  he  did  not  desire  that 
the  deferred  payments  should  appear  as  a 
liability  of  himself  or  his  company. 

During  the  month  of  July  or  August,  while 
the  negotiations  were  pending,  Carstens  loan- 
ed to  the  lumber  company   some  $4,000  or 
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$5,000.  Wben  It  was  determined  to  take  oyer 
the  timber,  Carstens  Informed  Smith  that 
the  Washington  Fire  Insuranre  Company 
would  make  a  loan  of  $25,000  to  the  lumber 
company,  secured  by  mortgage  upon  the 
property  of  the  company.  Abstracts  were 
thereupon  gotten  out,  and  the  title  approved 
to  the  property  offered  as  security.  On  No- 
vember 10,  1910,  Smith  and  Brown,  the  sec- 
retary of  the  lumber  company,  came  to  Car- 
sten»'  office,  and  the  transactions  were  there 
completed.  The  Maple  Valley  Lumber  Com- 
pany and  3.  F.  Smith  executed  to  the  Wash: 
ington  Fire  Insurance  Company  their  twen- 
ty-five promissory  notes  for  $1,000  each,  bear- 
ing interest  at  the  rate  of  7  per  cent  per 
annum,  and  the  Maple  Valley  Lumber  Com- 
pany also  executed  a  real  estate  and  chattel 
mortgage  securing  the  notes.'  At  the  same 
time  the  Maple  Valley  Lumber  Company  ex- 
ecuted four  promissory  notes  for  $5,000  each 
to  Henry  Carstens,  each  of  which,  except  the 
first,  bore  Interest  at  6  per  cent  per  annum, 
payable  on  or  before  one,  two,  three,  and 
four  years  after  date,  respectively.  At  this 
time  a  written  contract  was  entered  Into  be- 
tween the  Maple  Valley  Lumber  Company 
and  Henry  Carstens,  setting  forth  the  agree- 
ment or  understanding  between  the  parties 
relattve  to  the  transaction.  This  agreement 
was  as  fallows: 

"This  contract  recites  that,  Henry  Car- 
stens having  had  an  option  or  understanding 
with  one  Dlerssen,  under  which  Dierssen 
was  willing  to  accept  $105,000  for  a  certain 
parcel  of  timber  known  as  the  'Dlerssen  Tim- 
ber* near  Renton  in  King  county,  Washing- 
ton, we,  the  Maple  Valley  Lumber  Company, 
a  corporation  under  the  laws  of  Washington, 
having  desired  and  attempted  to  purchase 
the  same  timber  from  Dierssen  for  the  sum 
of  $130,000,  but  having  been  unable  ao  to  do 
without  financial  assistance,  said  Henry  Car- 
stens, at  our  request,  intervened,  and  by  ne- 
gotiating for  ps  a  loan  enabled  us  to  acquire 
the  said  timber  at  the  price  we  were  willing 
to  pay  for  the  same,  namely,  $130,000.  Now, 
we,  the  Maple  Valley  Lamber  Company,  free- 
ly admit  a  profit  to  Henry  Carstens  In  this 
transaction  of  $20,000,  fully  Justified  by  the 
valuable  service  rendered,  and  have  this  day 
executed  to  Henry  Carstens  our  four  prom- 
issory notes,  bearing  even  date  herewith, 
with  interest  at  six  per  cent,  except  the  first 
snCh  note>  which  bears  no  interest,  each  one 
of  these  notes  being  for  $5,000,  payable,  the 
first,  one  year  from  this  date,  and  the  re- 
maining three  notes  at  intervals  of  one  year 
e&tix.  And  to  secure  these  notes  we  hereby 
stipulate,  contract,  and  agree  that,  as  we  log 
the  Dierssen  timber,  we  shall  and  will  for 
every  thousand  feet  of  tlffll>er  cut  pay  upon 
these  notes  the  sum  of  fifty  cents,  doing  so 
monthly,  and  furnishing  to  Henry  Carstens 
monthly  true  and  correct  scale  bills  of  the 
amount  of  logs  cut  by  us,  together  with  such 
other  or  further  evidence  of  this  kind  as  he, 
Heniy  Carstens,  may  require;    but  regard- 


less of  the  amount  of  timber  so  cut,  the  full 
amount  of  these  notes,  namely,  $20,000,  is 
the  measure  of  our  Indebtedness  to  Henry 
Carstens,  and  nothing  herein  shall  be  con- 
strued as  indicating  or  evidencing  that  these 
timber  payments  shall  be  the  sole  or  only 
security  for  the  said  notes,  or  anywise  pre- 
vent or  limit  the  collection  of  the  same  ac- 
cording to  the  terms  of  the  notes  themselves. 
It  is  voluntarily  stipulated  by  Henry  Car- 
stens that,  if  the  entire  series  of  notes  be 
paid  In  full  on  or  before  two  years  from  this 
date,  no  Interest  upon  any  of  the  notes  shall 
be  charged  against  or  be  collected  from  the 
Maple  Valley  Lumber  Company.  This  con- 
tract privileges  and  binds  the  legal  heirs,  ex- 
ecutors, or  assigns  of  both  parties  hereto. 
Dated  at  Seattle  this  16th  day  of  November, 
1910." 

On  November  30th  Carstens  indorsed  the 
four  $5,000  notes  without  recourse,  and  de- 
livered them  to  the  Washington  Fire  Insur- 
ance Company. 

Some  two  or  three  months  subsequent  to 
this  a  portion  of  the  lumber  company's  mill 
was  destroyed  by  fire,  and  soon  the  company 
became  financially  embarrassed,  and,  as  al- 
ready indicated,  it  became  involved  in  bank- 
ruptcy proceedings  in  the  federal  court 

The  present  action  was  begun  on  or  about 
the  20th  day  of  April,  1911,  for  the  pur- 
pose of  foreclosing  the  $25,000  mortgage. 
After  issne  had  been  Joined  between  the 
various  parties,  the  cause  was  tried  to  the 
court  without  a  Jury.  Stated  briefly,  the 
trial  court  adjudged:  First,  that  the  trans- 
action was  an  usurious  one;  second,  that, 
inasmuch  as  three  of  the  $5,000  notes  were 
not  then  due,  they  could  not  be  offset  against 
the  amount  of  the  recovery;  and,  third,  that 
the  Fireman's  Fund  Insurance  Company  was 
not  a  holder  in  due  course.  The  trial  court 
made  no  findings  of  fact  Indeed,  at  the  end 
of  the  Judgment  it  was  provided  that  "none 
of  the  recitals  in  this  decree  are  to  be  con- 
strued as  findings  of  fact"  The  recitals  in 
the  Judgment  supported  the  claim  of  usury; 
but  the  court  apparently  refused  to  permit 
this  to  stand  as  an  affirmative  finding  to  that 
effect  From  tliis  Judgment,  the  appeals  are 
prosecuted. 

The  primary  question  is  whether  the  trans- 
action between  Carstens  and  J.  F.  Smith, 
representing  the  Maple  Valley  Lumber  Com- 
pany, was  subject  to  the  taint  of  usury. 

Rem.  k  Bal.  Code,  {  6251,  provides  that  no 
person  shall  directly  or  indirectly  take  or  re- 
ceive any  greater  interest  than  12  per  cent, 
per  annum  for  the  loan  or  forbearance  of 
any  money,  goods,  or  thing  in  action. 

Section  6255  specifies  the  penalty  that  shall 
be  imposed  where  an  action  is  brought  upon 
a  contract,  and  the  proof  establishes  a  great- 
er rate  of  interest  has  been  charged  than 
that  provided  for  in  the  preceding  section. 

[1]  The  respondent  Maple  Valley  Lumber 
Company,    by  affirmative   defense^   charged 
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Quit  the  transaction  was  nsnrious.  Wbere 
the  defense  of  nsniy  la  relied  upon,  the  bur- 
den of  proving  the  nsurioas  character  of  the 
transaction  is  upon  the  party  alleging  it 
29  Am.  &  Eng.  EncL  Iaw  (2d  Ed.)  p.  541. 

[2]  In  determining  whether  the  particular 
transaction  is  nsnrlous,  courts  will  disregard 
the  form,  and  look  to  the  substance  of  the 
transaction.  30  Cyc.  p.  918;  Cooper  v.  Nock, 
27  lU.  301;  Lnkena  v.  Hazlett,  37  Minn.  441, 
35  N.  W.  265;  Clemens  t.  Crane,  234  IlL  215, 
84  N.  E.  884. 

[3]  One  of  the  requisites  necessary  to  es- 
tablish usury  is  an  unlawful  intent;  that  is, 
that  there  was  an  Intent  to  do  those  things 
forbidden  by  the  statute.  It  is  not  necessary 
that  there  be  an  intent  to  violate  the  usury 
statute  as  such.  The  law  presumes  the  nec- 
essary unlawful  intent  from  the  mere  fact 
of  intentionally  doing  what  Is  forbidden  by 
the  statute.    39  Cyc.  p.  919. 

In  Clarke  ▼.  Sheehan,  47  N.  T.  188,  it  la 
said:  "Usury  consists  of  a  corrupt  agreanent, 
whereby  more  than  lawful  interest  is  to  b^ 
paid,  and  all  ablfts  and  devices  which  may 
be  resorted  to  for  the  purpose  of  covering 
up  or  concealing  such  an  agreonent  are  in- 
effectual, it  the  intent  to  obtain  more  than 
legal  Interest  for  the  use  of  the  money  can 
be  discovered.  And  even  a  mistake  of  law 
will  not  protect  the  lender.  [New  York  Fire- 
man Ins.  Co.  V.  Ely  &  Parsons]  2  Cow.  678. 
Bat,  where  no  such  Intent  exists,  refined 
theories  sbonld  not  be  resorted  to  for  the 
purpose  of  making  out  nsory  by  construc- 
tion." 

[4]  In  the  present  case,  then,  disregarding 
the  form  and  looking  to  the  substance  of  the 
transaction,  if  it  were  the  intention  that  Car- 
BteoB  should  purchase  the  timber  from  Diers- 
sen,  and  resell  It  at  an  advance  of  $20,000, 
making  the  selling  price  to  the  Maple  Valley 
Lumber  Company  $125,000,  then  the  transac- 
tion 1b  not  subject  to  the  taint  of  usury. 
But,  if  the  fact  be  that  the  four  $5,000  notes 
were  Intended  as  a  commission  or  bonus  on 
account  of  the  $25,000  loan,  the  charge  of 
usury  must  be  sustained.  The  parties  to  the 
transaction  at  the  time  of  its  consummation, 
and  apparently  before  there  was  any  thought 
of  difficulty  arising  out  of  It,  executed  the 
document  referred  to  In  the  statement.  That 
contract  contains  the  following:  "Henry  Car- 
stens  having  had  an  option  or  understanding 
with  one  Dierssen,  under  which  Dlerssen  was 
willing  to  accept  $105,000  for  a  certain  parcel 
of  timber  known  as  the  'Dlerssen  Timber' 
near  Kenton,  in  King  county,  Washington, 
we,  the  Bfaple  Valley  Lumber  Company,  a 
corporation  under  the  laws  of  Washington, 
baving  desired  and  attempted  to  purchase 
the  same  timber  from  Dierssen  for  the  sum 
of  $130,000,  but  having  been  unable  so  to  do 
without  financial  assistance,  said  Henry  Car- 
stens,  at  onr  request,  intervened,  and  by 
negotiating  for  as  a  loan  enabled  us  to  ac- 
quire tlie  laid  timber  at  the  price  we  were 


willing  to  pay  for  the  same,  namely.  $130.- 
000.  .Now,  we,  the  Maple  Valley  Lumber 
Company,  freely  admit  a  profit  to  Henry  Car- 
stens  In  this  transaction  of  $20,000,  fully  jns- 
tified  by  the  valuable  service  rendered.    •    •  " 

The  following  Is  an  excerpt  from  the  tes- 
timony of  Dierssen,  and  bears  upon  the  char- 
acter of  the  transaction:  "Q.  When  Carstens 
said  to  you  that  your  price  was  satisfactory, 
and  that  he  would  deal  with  you  when  he 
got  ready,  was  that  the  last  negotiation  yon 
had  with  him?  A.  Tes,  air;  he  took  my  ad- 
dress, and  he  says,  1  will  let  you  know  when 
I  am  ready,  when  times  are  better  so  I  can 
make  a  turn.'  He  was  willing  to  take  my 
proposition;  he  was  going  to  sell  U  to  who- 
ever be  saw  fit.  Q.  He  was  to  get  his  com- 
pensation for  the  sale  over  the  $105,000?  A. 
Tes;  that  had  nothing  to  do  with  me.  I 
didn't  care  what  bk  got;  if  he  bought,  be 
had  to  buy  to  sell  It  or  operate  it." 

As  bearing  upon  the  qnestion  wbeQaer 
Smith  or  the  Maple  Valley  Lumber  Company 
purchased  the  property  from  Carstens,  the 
latter  testified  as  follows:  "Q.  Now.  the  lat- 
ter part  of  October  what  occurred  as  betweoi 
you  and  Mr.  Smith  or  the  Maple  Valley  Lum- 
ber Company?  A.  On  one  of  his  visits  to  me 
I  asked  Mr-  Smith — he  urged  me  to  bring  the 
matter  to  some  conclusion,  stating,  among 
other  things,  that  Mr.  Dierssen  would  -soon 
go  to  California,  and  that,  if  be  was  to  get 
the  timber,  he  would  need  to  act  soon.  I 
asked  him,  "Wbat  was  the  least  amount  of 
money  you  can  get  along  with,  and  get  your- 
self in  shape?'  He  says,  'Twenty-five  thou- 
sand dollars.'  I  says,  'If  I  can  get  you  $25,- 
000  do  you  think  yon  can  opoi  up  this  tim- 
ber, and  make  a  success  of  the  thing  in  your 
opinion?  He  thought  he  could.  I  said,  'Yoa 
can  buy  this  timber  of  me  for  $125,000,  and 
you  can  buy  It  at  that  figure  and  do  well  at 
It,  can  yon?'  He  says,  'I  will  buy  it,  and  I 
can  make  $100,000  in  cutting, it  out'  My 
Interest  was  largely  In  the  direction  of  not 
having  It  understated." 

As  shown  by  the  facts  stated.  Smith,  up 
until  the  time  that  Carstens  told  him  to  go 
and  deal  directly  with  Dlerssen,  understood 
that  the  title  to  the  property  was  to  be  ac- 
quired by  Carstens,  and  In  turn  sold  and 
conveyed  to  the  Maple  Valley  Lumber  Com- 
pany. 

Considetlng  all  the  facts  and  circumstances 
of  the  case,  and  especially  the  contract  whidi 
the  parties  solemnly  executed  when  the  trans- 
action was  closed,  the  testimony  of  Dierssen 
relative  to  bis  dealings  with  Carstens  and  the 
testimony  of  Carstens  as  to  how  he  disposed 
of  the  property  seem  to  make  It  sufficiently 
obvious  that  there  was  an  Intent  on  the 
part  of  Carstens  to  purchase  the  property 
and  resell  it,  and  that  the  four  $5,000  note* 
were  given  as  a  profit  upon  this  transaction, 
and  not  as  a  commission  or  bonus  for  the 
$25,000  loan.  It  is  true  that  Dlerssen  tes- 
tifled  that  Carstens  had  nothing  to  do  with 
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the  sale  of  the  property  to  Smith.  But  Dlers- 
sen  could  not  know  of  the  negotlatlbiis  be- 
tween Caistens  and  Smith;  he  not  having 
been  present.  It  Is  also  true  that  Smith  tes- 
tified that  Carstens  had  nothing  to  do  with 
the  consummation  of  the  sale  between  him- 
self and  the  owner  of  the  property.  Hla  wit- 
ness also  testified  that  the  contract  above 
referred  to  which  was  executed  by  the  Maple 
Valley  Lumber  Company,  by  him  as  presi- 
dent and  Brown  as  secretary,  was  called  to 
his  attention  at  the  last  moment,  and  he  bad 
no  alternative  but  to  sign.  This  testimony 
Is  weakened,  however,  by  the  fact  that 
Brown,  the  secretary,  testified  that  Smith, 
some  two  weeks  before,  had  told  him  that 
such  an  agreement  was  to  be  made. 

Upon  the  pivotal  question  as  to  the  charac- 
ter of  the  transaction,  the  testimony  of  Car- 
stens stands  against  that  of  Smith,  because 
they  alone  testify  concerning  material  mat- 
ters which  occurred  during  the  negotiations 
between  them.  Considering  the  testimony  of 
these  two  witnesses  as  it  appears  in  the  cold 
record,  Carstens  was  the  more  candid  and 
the  less  evasive.  As  already  shown,  the  bur- 
den was  upon  the  lumber  company  to  prove 
the  charge  of  usury,  and  we  think  It  has  fail- 
ed to  meet  this  burden.  It  seems  highly  Im- 
probable that  Mr.  Smith,  a  man  who  had 
been  in  the  lumber  business  fo^  years,  would 
undertake  to  pay  $20,000  as  a  bonus  or  com- 
mission for  the  purpose  of  securing  a  loan  of 
$25,000.  It  also  seems  improbable  that  a 
man  of  Mr.  Carstens'  apparent  sagacity  and 
business  ability  would  make  a  loan  of  $25,- 
000,  and  exact  as  a  bonus  or  commission  a 
sum  which  would  make  It  impossible  under 
the  usury  statute  for  him  to  recover  the  ma- 
jor portion  of  the  principal  loaned. 

[S]  As  sustaining  the  charge  of  usury,  a 
number  of  the  previous  decisions  of  tills 
court  have  been  cited.  A  careful  examina- 
tion of  all  these  cases  discloses  that  none 
of  them  are  out  of  harmony  with  the  views' 
here  expressed.  The  case  of  Ridgway  v.  Dav- 
enport, 37  Wash.  134,  79  Pac.  606,  appears 
to  be  the  decision  most  relied  upon.  In  that 
case  the  broker  loaned  the  money  of  his 
principal,  and  deducted  a  sum  as  commission 
which  was  in  excess  of  the  legal  interest 
It  was  held  to  constitute  usury  under  the 
statute.  In  the  present  case,  however,  as 
already  Indicated,  the  four  $6,000  notes  were 
not  given  as  a  bonus  or  commission,  and 
therefore  do  not  come  within  the  case  of 
Ridgway  v.  Davenport,  supra.  In  the  recent 
case  of  Testera  v.  Richardson,  137  Pac.  998^ 
after  citing  and  distinguishing  the  Ridgway 
Case,  it  was  held  that,  where  money  was 
«ald  for  the  reasonable  value  of  services  ren- 
dered in  connection  with  a  loan,  the  sum  so 
paid,  together  with  the  interest,  would  not 
constitute  usury,  even  though  the  sum  paid 
for  the  services  and  the  interest  charged  in 
the  note  exceeded  the  statutory  limit    It  was 


there  said:  "If  the  money  paid  by  the  ap- 
pellants to  J.  W.  Richardson  could  be  held  to 
be  unreasonable  or  In  the  nature  of  a  com- 
mission for  making  the  loan,  the  case  of 
Ridgway  V.  Davenport,  supra,  would  control 
But  we  are  satisfied,  and  the  court  found, 
that  the  services  were  performed  for  the 
appellants,  and  were  reasonably  worth  the 
amount  which  the  api)ellants  agreed  to  and 
did  pay,  and  the  money  paid  was  not  for  a 
commission." 

While  the  facts  of  that  case  dUfer  from 
those  of  the  present,  the  principle  which  was 
there  applied  is  the  same  as  the  one  which 
supports  the  present  holding;  that  Us,  that. 
If  a  sum  in  excess  of  the  statutory  limit  Is 
paid  as  a  commission  or  bonus  for  a  loan, 
then  the  transaction  is  subject  to  the  taint  of 
usury,  but,  if  the  sum  so  paid  is  for  services 
rendered,  or  for  profits  earned  upon  a  trans- 
action other  than  the  making  of  the  loan, 
then  the  transaction  Is  free  from  usury. 

There  are  a  number  of  other  questions  dis- 
cussed in  the  briefs;  but  what  has  already 
been  said  renders  a  consideration  of  these 
unnecessary. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  enter  a  Judgment  of  fore- 
closure tor  the  amount  of  the  $26,000  loan, 
and  interest  thereon  as  specified,  less  all 
sums  received  as  payment  thereon.  No  costs 
will  be  allowed  In  this  court 

Reversed. 

CROW,  a  J.,  and  ELLIS,  FULLBETON, 
and  MORRIS,  JJ.,  concur. 


(78  Wub.  92) 
NEELY  et  aL  t.  CITY  OF  TACOMA  et  ul 
(Supreme  Court  of  Waabington.    Feb.  11, 1914.) 

MUNICTPAI.  COBPOBATIONS  ({  194*)— ElCPLOTis 
— FlMMBN— '  'LaBORKB.  ' ' 

Members  of  the  fire  department  of  a  city, 
who  are  paid  monthly,  though  their  salaries  are 
based  on  the  actnal  number  of  days  they  are  on 
duty,  are  not  "laborers,"  within  Rem.  &  Bal. 
Code,  I  6675,  providing  that  it  is  part  of  the 
public  policy  of  the  state  that  all  work  "by  con- 
tract or  day  lal>or"  done  for  it  or  any  political 
sQbdivision  created  by  its  laws  shall  be  perform- 
ed in  work  days  of  not  more  than  eight  hours 
each;  except  in  cases  of  extraordinary  emergency. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  633;  Dec.  Dig.  % 
194.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  3962-3968;  voL  8,  p.  7700.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  Ernest  M.  Card,  Judge. 

Suit  by  Arthur  V.  Neely  and  others  against 
the  City  of  Tacoma  and  othera  Judgment 
for  defendants,  and  plaintlfCs  appeaL  Af- 
firmed. 

Gordon  ft  Basterday  and  Bone  ft  Wright, 
all  of  Tacoma,  for  appellants.  T.  L.  Stiles 
and  Frank  M.  Camahan,  both  of  Tacoma,  for 
respondents. 


•For  other  oaMc  mo  lamo  topic  and  Motion  NXTMBSS  la  Doo.  Die  a  Am.  Dig.  Kor-No.  Sorloo  ft  Rw'r  ladozM. 
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CBOW,  C  J.  This  action  was  instituted 
by  Arthur  V.  Neely  and  others,  members  of 
the  flre  department  of  the  city  of  Tacoma,  to 
enjoin  the  dty,  its  commissioner  of  public 
safety  and  the  ctiief  of  the  flre  department, 
from  requiring  plaintiffs  to  work  and  labor 
is  members  of  the  flre  department  more  than 
eight  hours  in  any  one  calendar  day.  From 
a  judgment  in  defendants'  favor,  the  plain- 
tiffs hare  appealed. 

Appellants  in  substance  allege :  That  they 
are  members  of  the  dty  flre  department; 
that  they  are  required  to  remain  on  duty  21 
hours  in  each  and  every  day ;  that,  although 
paid  monthly,  their  salaries  are  based  upon 
the  actual  number  of  days  they  are  on  duty; 
that  they  receive  pay  only  for  their  actual 
days  of  service;  and  that  respondents,  un- 
less restrained,  will  continue  to  require  them 
to  work  more  than  eight  hours  per  day,  and 
will  thereby  deprive  them  of  all  benefits  of 
the  laws  of  this  state  regulating  hours  of 
day  laborers  employed  by  municipalities. 

The  controlling  issue  is  whether  appellants 
are  laborers  in  contemplation  of  section  6575, 
Rem.  Sc  Bal.  Code.  The  trial  court  found 
that  they  are  not ;  that  they  are  engaged  by 
the  month  at  monthly  salaries;  and  that 
they  are  not  day  laborers  in  any  sense.  Ap- 
pellants attack  these  findings,  contending 
that  they  are  laborers  In  contemplation  of 
the  statute  above  dted.  In  support  of  this 
position  they  dte  the  case  of  Davis  v.  Se- 
attle, 67  Wash.  532,  121  Pac.  987,  in  which 
this  court  held  that  teamsters  employed  upon 
public  works  of  the  dty  were  laborers.  The 
findings  and  Judgment  of  the  trial  court  must 
be  sustained. 

The  only  question  now  before  us  was  dedd- 
ed  by  this  court  in  Stetson  v.  Seattle,  74 
Wash.  606,  134  Pac.  494,  where,  in  construing 
the  statutes  of  this  state  relating  to  hours 
of  labor,  including  section  6575,  upon  which 
appellants  rely,  we  distinguished  the  case 
of  Davis  V.  Seattle,  supra,  and  said:  "This 
state  has  not  legislated  upon  the  subject  of 
hours  for  men's  work  excepting  in  so  far  as 
it  affects  labor  upon  public  works  or  work 
done  'by  contract  or  day  labor  done.'  Our 
laws,  as  they  are  at  present  written,  apply 
only  to  those  who  work  by  the  day  and  axe 
paid  by  the  day,  or  who  come  within  the  def- 
inition of  contract  labor  upon  public  works." 
The  Stetson  Case  is  Controlling  here, 

The  Judgment  is  affirmed. 

MOUNT,  PARKER,  MORRIS,  and  FUL- 
LEETON,  JJ.,  concur. 


(78  Wash.  88) 

JACOBZ  T.  HOLLADA  et  ox. 
(Supreme  Court  of  Washington.    Feb.  11,  1914.) 

1.  Appeal  and  Ebbob  (§  386*)— Joint  De- 
FENDAWTS—BoWDS  — Notice  of  Appeal  — 
Sebvick. 

Where,  in  an  acdoii  against  husband  and 

wife,  plaintiff  recovered  and  defendants  appeal- 


ed, the  notice  of  appeal  being  given  for  botl 
defendants  and  the  bond  signed  by  the  defend 
ant  hushand  by  bis  attorney  and  executed  by  a 
surety,  the  respondent  was  not  entitled  to  a  dis- 
missal because  the  wife  failed  to  execute  the 
bond  and  because  the  notice  of  appeal  was  not 
served  on  her  by  her  husband. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  2020,  2021,  2057;  Dec. 
Dig.  t  385.*] 

2.  Fbauo  (§  11*)— DEFENSEa. 

Where,  in  an  action  on  a  note  given  for  a 
difference  of  consideration  in  an  ezcliange  of 
property,  it  appeared  that  plaintiff,  with  knowl- 
edge that  defendants  bad  never  seen  his  prop- 
erty and  in  making  the  trade  were  relying  on 
his  statement  as  to  the  value  thereof,  misstated 
the  value  as  |2,500,  and  that  the  buildings  lo- 
cated on  the  property  rented  for  $12.60  a 
month,  when  in  fact  plaintiff  knew  the  proper- 
ty was  worth  not  more  than  $650  and  was  rent- 
ing for  only  $7  per  month,  his  misstatement 
was  not  mere  matter  of  opinion  bat  constituted 
actionable  fraud. 

[Ed.  Note.— For  other  cases,  see  Ftmud,  Cent 
Dig.  8«  12,  13;  Dec.  Dig.  |  11.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;    Everett  Smith,  Judge. 

Action  by  Joseph  R.  H.  Jacoby  against  A. 
O.  Hollada  and  wife.  Judgment  for  plain- 
tiff and  defendants  appeal.  Reversed  and 
remanded. 

Herr,  Bayley  4  Wilson,  of  Seattle,  for  ap- 
pellants. Shorett,  McLaren  &  Sborett,  of  Se- 
attle, for  respondent 


CROW,  C.  J.  [1]  Respondent  has  moved 
this  court  to  dismiss  the  appeal  for  the  rea- 
sons that  appellant  Jane  Doe  Hollada  failed 
to  execute  any  appeal  bond  as  required  by 
statute;  that  she  appeared  and  filed  an  an- 
swer ;  and  that  no  notice  of  appeal  was  serv- 
ed on  her  by  her  codefendant  The  condi- 
tion of  the  bond  shows  that  it  was  executed 
on  behalf  of  both  defendanta  The  notice  of 
appeal  was  given  for  both  defoidants.  The 
bond  was  signed  for  appellant  A.  O.  Hollada 
by  his  attorney,  and  was  also  executed  by 
the  surety. .  On  the  authority  of  Gerlach  v. 
Spokane,  68  Wash.  589,  124  Pac.  121,  the  mo- 
tion to  dismiss  must  be  denied. 

[2]  On  Jnly  20,  1910,  appellant  A.  O.  Holla- 
da and  respondent  executed  a  written  agree- 
ment for  an  exchange  of  property.  Respond- 
ent sold  to  appellant  A.  O.  Hollada  several 
pieces  of  real  estate  in  the  city  of  Seattle  and 
the  dty  of  Pullman,  and  also  sold  him  an  in- 
terest in  a  real  estate  business,  taking  In  ex- 
change, subject  to  certain  debts,  a  mercantile 
business  owned  by  appellant,  the  value  of 
which  was  ascertained  by  an  inventory.  The 
note  sued  upon  In  this  action  was  given  for 
$800  by  appellant  A.  G.  Hollada  to  respond- 
ent in  closing  the  trade.  Partial  payments 
to  the  amount  of  $3074K>  were  made  on  Au- 
gust 20,  1910,  before  appellants  discovered 
the  fraud  hereinafter  mentioned.  Appellants 
admitted  the  execution  of  the  note  and  the 
partial  payment,  but  pleaded  several  defens- 
es,- and  asked  an  affirmative  Judgment  for 
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damages  predicated  npon  respondent's  alleged 
frand.  The  only  defense  and  claim  for  dam- 
ages urged  at  the  trial  i)ertalned  to  the  Pull- 
man lots.  Appellants  alleged  that,  at  the 
time  of  the  trade,  respondent  stated  that 
these  lota  with  the  improvements  were  of  the 
value  of  ^,600;  and  that  a  building  located 
on  the  lots  was  then  renting  for  $12.60  per 
month.  They  further  alleged  that  appellants 
had  never  been  in  Pullman;  that  they  had 
never  seen  the  lots;  that  respondent  knew 
that  fact,  and  further  knew  that  in  making 
the  trade  appellants  relied  upon  his  state- 
ments of  the  value  of  the  lots  and  the  rent 
being  received  for  the  improvements  thereon; 
that  later  appellants  learned  the  lots  and  im- 
provements were  of  no  greater  value  than 
$850;  and  that,  by  reason  of  respondent's 
false  and  fraudulent  statements  upon  which 
they  relied,  they  had  been  damaged  In  the 
sum  of  $1,675.  This  was  denied  by  the  reply. 
Upon  the  trial,  appellant  and  his  wife 
testified  to  the  statements  of  value  and  rent- 
al made  by  respondent  as  pleaded.  Appel- 
lant A  G.  Bollada  further  testified  that  about 
60  days  after  the  deal  was  closed  he  had  as- 
certained the  lots  and  Improvements  thereon 
did  not  exceed  the  value  of  $650;  that  the 
property  was  renting  for  only  $7  per  month ; 
and  that  at  the  time  of  the  trade  that  rent 
had  been  paid  in  advance  for  a  period  of 
about  eight  months.  One  D.  B.  Putman,  a 
Pullman  real  estate  agent,  testified  that  the 
value  of  the  Pullman  property  did  not  ex- 
ceed $650 ;  that  the  buUdldg  was  In  a  delapl- 
dated  condition  and  needed  repairs ;  and  that 
in  the  summer  of  1910  respondent  offered  to 
sell  the  property  to  him  for  $600  cash.  At 
the  close  of  this  evidence,  the  court  sustained 
respondent's  motion  to  dismiss  appellants'  af- 
firmative defense,  and  entered  Judgment  upon 
the  note.  The  theory  upon  which  the  trial 
Judge  acted  was  that  respondent's  statement 
relative  to  the  value  of  the  property  was  an 
expression  of  opinion  only,  upon  which  the 
appellant  Hollada  was  not  entitled  to  rely; 
that  appellant  had  an  opportunity  to  inform 
himself ;  that  be  could  have  visited  Pullman 
at  an  expense  not  exceeding  $100,  but  failed 
to  do  so ;  and  that  he  could  not  recover  upon 
his  affirmative  defense.  The  evidence  was 
sufficient  to  sustain  a  finding  that  respond- 
ent's statements  were  more  than  a  mere  ex- 
pression of  opinion.  It  shows  that  he  knew 
appellant  had  not  visited  the  property,  but 
was  relying  upon  bis  statennent  If  the 
statement  of  the  witness  Putman  Is  to  be  ac- 
cepted, as  It  must  be  on  respondent's  motion, 
respondent  knew  that,  at  or  about  the  time 
of  the  trade,  he  had  offered  to  sell  the  same 
property  for  $600  cash.  The  disparity  be- 
tween the  price  at  which  he  was  willing  to 
sell  and  the  value  which  he  placed  upon  it 
when  trading  with  appellant  shows  that  he 
Intended  to  Impress  upon  appellant's  mind  a 
value  far  in  excess  of  what  he  knew  the  ac- 
tual value  to  be.  While  the  courts  frequents 
ly  recognize  the  rule  that  a  statement  of  the 


value  of  property  In  a  trad«  may  b«  regarded 
as  a  mere  matter  of  opinion,  which  cannot 
become  the  basis  of  an  action  for  fraud,  the 
rule  is  equally  well  established  that  state- 
ments of  value,  as  a  representation  of  fact 
Intentionally  made  to  one  who  Is  Ignorant  of 
the  condition  and  location  of  the  property, 
and  who  relies  upon  them,  may  become  the 
basis  of  such  an  action.  It  Is  not  disputed 
that  the  Pullman  lots  were  at  a  considerable 
distance  from  the  parties  making  the  deal. 

In  Murray  v.  Tolman.  162  111.  417,  44  N.  E. 
748,  the  court  said :  "Where  the  vendee  is 
wholly  ignorant  of  the  value  of  the  property, 
and  the  vendor  knows  this,  and  also  knows 
that  the  vendee  is  relying  upon  his  (the  ven- 
dor's) representations  as  to  the  value,  and 
such  representation  is  not  a  mere  expression 
of  opinion  but  is  made  as  a  statement  of  fact, 
which  statement  the  vendor  knows  to  be  un- 
true, sudi  a  statement  is  a  representation  by 
which  the  vendor  is  bound." 

Upon  the  record  now  before  us,  it  appears 
that  respondent  knew  the  Pullman  property 
was  of  no  greater  value  then  $650;  that  he 
had  offered  to  sell  it  about  the  time  of  the 
trade  for  $600;  and  that  he  knew  HoUjida 
had  not  seen  It  but  was  relying  upon  his 
statements.    ^ 

In  Pinch  V.  Hotallng,  142  Mich.  621,  106 
N.  W.  69,  the  court  said:  "The  contention 
made  is  that  the  statement  of  value  was  a 
mere  matter  of  opinion  and  cannot  be  made 
the  basis  of  an  action  for  fraud.  This  Is  a 
statement  of  the  general  rule,  but  the  rule 
established  by  the  weight  of  authority  Is 
that  false  statements  of  value,  intentionally 
made  to  one  who  is  In  Ignorance  of  the  quali- 
ty and  value,  under  circumstances  indicat- 
ing a  purpose  that  such  statements  are  to  be 
relied  upon,  and  where  the  party  to  whom 
they  are  made  has  no  opportunity  to  exam- 
ine the  property,  may  be  treated  as  an  af- 
firmation of  fact  and  fraudulent  •  •  • 
It  was  beyond  dispute  that  the  land  was  at 
a  distance,  and  that  defendants  were  not  un- 
derstood by  plaintiff  to  have  any  knowledge 
of  Its  value  from  other  sources."  See,  also. 
Chapman  v.  Hill,  137  Pac.  1041,  and  cases 
there  cited. 

In  addition  to  the  respondent's  statements 
as  to  value,  the  evidence  shows  that  he  told 
appellant  the  property  was  rented  for  $12.60 
per  month,  although  It  was  rented  for  only 
$7  per  month.  This  was  a  material  misrepre- 
sentation of  a  fact  to  respondent.  It  would 
be  apparent  that  property  rented  for  $12.- 
50  per  month  would  have  a  greater  value 
than  If  it  rented  for  $7  per  month.  Mani- 
festly this  statement  would  Induce  appellant 
to  more  readily  believe  -respondent's  other 
statement  that  the  market  value  of  the  prop- 
erty was  $2,500.  No  evidence  was  introduced 
on  behalf  of  respondent  The  decision  was 
In  the  nature  of  a  nonsuit  as  to  appellants' 
claim.  Upon  the  entire  record,  we  conclude 
that  the  evidence  was  sufficient  to  sustain  a 
finding  in  favor  of  appellants  and  to  requlis 
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respondent  to  meet  appdlanta*  case   with 
evidence. 

The  Judgment  1b  reversed,  and  the  cause  Is 
remanded  for  a  new  triaL 

FULLBBTON,     ELLIS.     M0BBI8,     and 
IfAIM,  J  J.,  concur. 


(78  Wash.  94) 
In  r«  NOBTHWBST  BOtTLBVABD,  DIST. 

NO.  913A. 
VAN  DBB  OBBEK  et  aL  v.  CITX  OF  SPO- 
KANE. 

(Supreme  Court  of  Washington.     Feb.  11, 
1914.) 

1.  MumCIPAX  COBPOBATIONS  (|  614*)— Stbbet 
IMPBOVEMENTS    —    ASSESSKXNTS    —    EXCBS- 

sivxNKsa—OBjEonoNs— Right  to  Objkct. 
Where  an  aiaegsment  for  a  municipal  im- 

groTement  was  set  aside  because  It  exceeded 
0  per  cent,  of  the  value  of  the  property  as  as- 
sessed for  taxation,  in  violation  of  the  limita- 
tion prescribed  by  Laws  1911,  c.  98,  |  lii,  and 
a  second  reassessment  was  levied  for  the  same 
improvement,  which  was  subject  to  the  same 
objection,  property  owners  who  did  not  ob- 
ject to  the  onginal  assessment  were  not,  for 
that  reason,  estopped  to  object  to  the  reas- 
sessment 

[Bd.  Note.— For  other  esses,  see  Municipal 
Corporations,  Cent  Dig.  |g  1207-1215;  Dec. 
Dig.  i  614.*] 

2.  MONICIPAI,  COBFOBATIONS  (|  614*)— STBKKT 
IlCPBOVEMENTS    —    ASSESSMENT    —    LUdlA- 

WONS— Vauie  of  Pbopebtt. 

Laws  1911,  c.  98,  }  12,  providing  that  as- 
sessments on  property  for  public  Improvements 
shall  not  exceed  50  per  cent,  of  the  value  of 
the  property  as  assessed  for  general  taxation, 
is  a  limitation  on  the  power  of  the  city,  and 
hence,  where  an  original  assessment  was  set 
aside  as  excessive,  a  reassessment  violating 
sach  rule  is  also  void. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {J  1207-1215;  Dec 
Dig.  {  614.*] 

8.   MtTHICIFAI,  COBPOBATtONB  (§  491*)— PUBUO 

lUPBOVEMENTS  —  ABBESSUENTS  —  STATUTES 

— Construction. 

Laws  1911,  c.  98,  relating  to  special  as- 
sessments for  public  improvements,  sections,  21, 
23,  provide  that  all  objections  shaU  state  clear- 
ly the  grounds,  and,  if  not  made  within  the 
time  and  in  the  manner  prescribed,  are  pre- 
sumed to  be  waived;  that  whenever  the  roll 
shall  have  been  confirmed,  the  regularity  of  the 
proceedings  shall  be  couclosive  as  to  aU  things 
on  all  parties,  and  cannot  be  questioned  or  con- 
tested in  any  proceedings  whatever  by  any  per- 
son not  filing  written  objections  to  such  roll 
In  the  manner  and  within  the  time  prescribed, 
and  not  appealing  from  the  action  of  the  coun- 
cil in  confirming  the  roll,  etc.  Beld,  that  such 
provisions  were  applicable  only  to  independent 
and  collateral  proceedings  to  contest  the  as- 
sessment, and  did  not  apply  to  objections  made 
in  the  assessment  proceeding  itself. 

[Ed.  Note. — E>>r  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1145,  1153-1155; 
Dec  Dig.  I  49L»] 

4.  MuNlcrPAL  CoRPCmATlONB  (J  614*)— Stbket 
IllPB0VS3IENT»— ASBEBSVENT. 

Where  an  assessment  for  a  municipal  im- 
provement is  set  aside  and  reassessment  or- 
dered, the  council  is  authorized,  by  Laws  1911, 
c.  98,  H  42,  43,  to  add  an  amount  equal  to  ac- 
cumulated interest  on  the  various  sums  assess- 
ed  from    the    time   when    the   proper   amount 


might  have  been  assessed,  wtdch  addition  was 
not  a  violation  of  section  12,  limiting  tiie  dty^i 
right  to  assess  to  an  amount  not  exceeding  oO 
per  cent  of  the  assessed  value  of  the  proper- 
ty for  general  taxation. 

IBd.  Note.— For  other  cases,  see  Mmdeipal 
Corporations,  Cent  Dig.  ||  1207-1216;  Dec. 
Dig.  I  514.  •! 

Department  1.  Appeal  from  Superior 
Court,  Spoliane  Oonntj;  W.  A.  Honeke^ 
Judge. 

Proceeding  for  the  reassessment  of  bene- 
fits derived  from  the  improvement  of  North- 
west Boulevard,  District  No.  918A,  from  the 
west  line  of  Monroe  street  to  the  west  city 
limits,  in  Spokane,  in  which  A.  Van  Der 
Creek  and  others  filed  objections.  From  a 
judgment  sustaining  the  objections,  the  City 
api)eals.    Affirmed. 

H.  M.  Stephens,  Wm.  B.  Blcbardson,  Er- 
nest B.  Sergeant,  Dale  D.  Drain,  and  F.  D. 
Allen,  all  of  Spokane,  for  appellant  Starkey 
&  Belknap  and  Morrill,  Chester  &  Skuse,  all 
of  Spokane,  for  respondents. 

CHADWICE,  J.  The  dty  of  Spokane 
passed  an  ordinance  providing  for  the  im- 
provement of  Northwest  Boulevard,  and  cre- 
ating an  assessment  district  The  value  of 
the  abutting  property,  according  to  the  val- 
uation last  placed  upon  It  for  purposes  of 
general  taxation,  was  ^8,493,  and  Its  assess- 
able value,  under  the  special  assessment  law 
(chapter  9is,  |  12,  Laws  of  1911)  was  $29,- 
246.50.  An  estimate  of  the  cost  was  made 
at  (129,000.  A  contract  was  let  to  do  the 
work  for  $121,000,  and  the  cost  as  finally 
settled  for  the  purpose  of  assessing  the  cost 
to  the  abutting  property,  was  fixed  at  $135,- 
2(X).60.  A  roll  was  made  up  and  brought  on 
for  confirmation.  Certain  property  owners 
objected,  but  the  roll  was  confirmed  over 
their  protest  Upon  appeal  to  the  superior 
court  the  assessment  was  set  aside,  and  a  re- 
assessment ordinance  was  passed.  Objec- 
tions were  made  by  those  formerly  objecting 
and  others  who  had  made  no  objection  to 
the  original  rolL  The  reassessment  roll  was 
confirmed.  On  appeal  the  reassessment  roll 
was  set  aside.  The  dty  has  appealed,  and 
submits  several  questions  for  answer: 

"First  May  property  owners  who  did  not 
file  objections  to  the  confirmation  of  the  first 
assessment  roll,  upon  the  ground  that  such 
assessment  exceeds  50  per  cent  of  the  as- 
sessed valuation  of  the  property  in  the  dis- 
trict, and  who  were  not  parties  to  any  litiga- 
tion affecting  the  first  roll,  file  objections  to 
the  reassessment  roll  prepared  in  said  case 
as  a  result  of  objections  filed  and  an  appeal 
taken  by  other  property  owners,  and  base 
those  objections  upon  grounds  whldi  existed 
against  the  first  assessment  roll,  and  which 
were  the  subject  of  controversy  between  the 
appealing  property  owners  and  the  dty  on 
that  roU? 

"Second.   Where  an  assessment  has  been 
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declared  Invalid  becaase  it  exceeds  tbe  tSO 
iwr  cent  of  the  assessed  valuation  of  the 
property,  may  the  dty  reassess  the  whole 
cost  of  such  ImproTement  against  the  prop- 
erty included  in  the  original  asseBsment  dis- 
trict, including  that  the  owners  of  wliich 
protested  and  appealed  from  the  first  roll?" 

The  answer  to  these  questions  is  to  be 
found  in  the  statute.  Act  1911,  supra.  Prior 
to  the  enactment  of  this  law  the  only  limita- 
tion fixed  by  general  law  upon  the  taxing 
power  of  the  dty  In  matters  of  this  kind  was 
that  they  should  keep  within  the  range  of 
benefits,  the  amount  of  which  was  too  often 
fixed  arbitrarily  and  without  right  or  reason, 
and,  being  always  determined  at  the  discre- 
tion of  the  t>oard  of  commissioners,  could  not, 
in  the  absence  of  a  posltlTe  or  constructive 
fraud,  be  reviewed  by  tbe  courts.  Clearly 
there  was  a  mischief  made  possible  by  an 
existing  law,  and  it  was  the  manifest  pur- 
pose of  the  act  of  1911  to  remedy  this,  and  to 
prevent  a  recurrence  of  existing  abuses  which 
had  at  times  resulted  in  confiscation.  To 
that  end  a  limitation  was  fixed  beyond  which 
the  dty  could  not  go  without  the  sanction  of 
the  owners  of  property  within  tbe  affected 
area;  the  limit  l>eing  60  per  cent  of  the  value 
of  the  property  as  shown  by  tbe  tax  rolls. 

[1]  There  can  be  no  question  as  to  tbe 
invalidity  of  the  original  assessment  A  re- 
assessment is  permitted  under  sections  42 
and  48  of  the  act  of  1911.  We  shall  not  set 
them  fbrth  In  this  opinion,  for  a  most  casual 
perusal  will  show  that  the  statute  contem- 
plates an  assessment  de  novo.  A  reassess- 
ment is  authorized  only  when  the  first  as- 
sessment has  "failed  to  be  valid,"  and  to 
leave  no  question  opep  as  to  the  meaning 
of  the  words  quoted,  the  term  "invalidity" 
has  been  defined  a  "want  of  form  or  insuffi- 
ciency, informality,  or  irregularity,  or  non- 
conformance with  the  provisions  of  law, 
charter,  or  ordinance."  In  the  case  at  bar 
there  was  no  pretense  of  conforming  with  the 
limitation  fixed  by  law.  The  assessment  was 
invalid  within  the  letter  of  the  statute.  The 
new  proceeding  was  undertaken  as  if  no  as- 
sessment had  ever  been  made.  The  law 
does  not  undertake  to  define  or  limit  the 
rights  of  protesting  parties  on  reassessment, 
but  does  say  In  terms  that  the  reassessment 
shall  be  made  In  accordance  with  the  provi- 
sions of  law  and  ordinance  existing  at  the 
time  the  reassessment  Is  made. 

"  •  •  *  This  assessment  [a  reassessment] 
Is  not  based  on  the  other  one,  but  has  its 
foundation  in  the  ordinance  providing  that 
the  Improvement  should  be  made,  and  that  It 
should  be  paid  for  by  special  assessment" 
Farr  v.  West  Chicago  Park  Com'rs,  167  111. 
358,  46  N.  E.  893.  We  held,  when  consider- 
ing a  like  contention  made  under  the  act  of 
1907,  that  nonobjectlng  property  owners  were 
entitled  to  a  proportionate  benefit  where  the 
original  assessment  had  been  reduced  by  the 
court  upon  the  appeal  of  others;  reference 
being  had  to  the  underlying  principles  of  the 
1S8P.-M 


law.     Seattle  v.  Sylvester  Cowen  InT.  Co, 
56  Wash.  669,  104  Pac.  1121. 

[2]  The  argument  is  made  that  the  only 
constitutional  limitation  upon  the  power  of 
the  city  to  levy  a  spedal  assessment  to  pay 
for  mnnldpal  improvements  is  that  the  tax 
shall  not  exceed  the  benefit  Const  art  7,  t 
9.  This  was  undoubtedly  the  rule,  and  it  has 
been  frequently  declared  by  this  court  prior 
to  the  enactment  of  the  act  of  1911.  By  this 
later  enactment  which  is  a  general  law,  the 
limit  of  an  assessment  is  60  per  cent  of  the 
valuation  of  the  benefited  property.  A  gener- 
al law  governing  dties  and  towns,  and  which 
limits  the  power  granted,  when  passed  In  con- 
formity with  artlde  11,  |  10,  of  the  Constitu- 
tion, 1^  In  ao  far  as  the  subjectmatter  of  the 
enactment  Is  concerned  and  the  munldpaUty 
afCected,  a  limitation  of  equal  force  and  as 
imperative  In  its  workings  as  if  it  were  a  part 
of  the  Constitution  itself.  Franchises  and 
contracts  of  dtles  must  give  way  before  such 
laws,  for  thdr  potency  is  that  of  the  Consti- 
tution, while  the  act  of  a  dty  is  permissive 
only.  The  general  law  under  wlilch  a  dty  ex- 
erdses  its  power  is  its  Constitution,  In  wlilch 
it  must  be  able  to  show  authority  for  the  acts 
which  it  assumes  to  perform.  Cooley,  Con. 
Llm.  (6th  Ed.)  227;  Dillon,  Mun.  Corp.  (5th 
Ed.)  237,  687. 

This  argument  disposes  of  the  cases  of  Col- 
lins V.  EUensburg,  68  Wash.  212,  122  Pac. 
1010,  and  Chandler  v.  Puyallup,  70  Wash. 
632, 127  Pac.  293,  which  are  relied  on  to  prove 
that  the  coundl  had  power.  In  the  absence  of 
objections,  to  assess  or  reassess  without  lim- 
it In  those  cases  the  Irregularities  went  to 
matters  of  procedure  only,  and  were  properly 
held  not  to  be  Jurisdictional.  See,  also,  Allen 
V.  Bellingham,  137  Pac.  101&  Here  the  in- 
validity touches  a  positive  prohibition  of  tbe 
statute.  Under  the  cases  cited  (Rucker  v. 
Everett  66  Wash.  366,  119  Pac.  807,  88  h.  R. 
A.  [N.  8.]  582;  Collins  v.  EUensburg,  68 
Wash.  212,  122  Pac  1010 ;  Chandler  v.  Puy- 
allup, supra;  Hypotheek  Bank  v.  Spokane, 
18  Wash.  466,  51  Pac.  1070;  Anna  Wright 
V.  Tacoma,  23  Wash.  109,  62  Pac  444 ;  In  re 
WesUake  Ave.,  40  Wash.  144-156,  82  Pac. 
279)  appellant  contends  that  a  property  own- 
er who  makes  no  protest  Is  conclusively  pre- 
sumed to  be  satisfied  with  ttie  assessment, 
and  will  not  be  thereafter  heard  to  question 
it  We  have  said  enough  to  show  that  the 
power  to  tax  up  to  50  per  cent  of  the  assess- 
ed valuation  is  a  limitation  and  not  a  grant 
of  power,  and  these  cases  are  inapplicable  be- 
cause of  the  reasons  sustaining  the  Collins 
and  Chandler  Cases,  or  because  the  proceed- 
ings were  brought  into  question  in  a  collater- 
al proceeding. 

The  statute,  section  12,  Act  of  1911,  has 
never  been  squarely  passed  on  by  tMs  court, 
but  it  seems  to  have  been  assumed,  in  Hap- 
good  v.  Seattle,  69  Wash.  497, 126  Pac.  965,  and 
Inner  Circle  Property  Co.  v.  Seattle,  60  Wash. 
508, 125  Pac.  970,  that  a  dty  has  no  Jnrlsdic- 
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Uon  to  assess  beyond  the  limit  of  50  per 
cent  of  the  value  of  property  as  fixed  for  tax- 
ation purposes.  In  the  Hapgood  Case  tbe 
premise  was  accepted  as  not  debatable,  but 
tbe  court  found  tbe  assessment  tbere  com- 
plained of  to  be  witUn  tbe  50  per  cent,  limit, 
and  upbeld  it 

In  tbe  Inner  Circle  Case  tbe  court  said; 
"Of  course  tbe  50  per  cent  limit  cannot  be 
exceeded  as  against  all  tbe  property  witbln 
tbe  district" 

Many  cases  are  cited,  and  an  engaging 
argument  is  made  by  counsel  to  prove  tbat 
tbe  test  of  tbe  power  to  reassess  is  to  be 
found  in  tbe  answer  to  tbe  question  wbetber, 
in  a  given  proceeding,  the  Legislature  could 
bave  dispensed  witb  tbe  tblng  omitted,  or  au- 
thorized tbat  to  be  done  wbicb  bas  been  done 
in  an  irregular  way.  Tills  proposition  is 
fundamental  (Page  &  Jones  Taxation  by  As- 
sessment [2d  Ed.]  p.  961),  and  bas  been  so 
often  decided  by  tbis  court  tbat  It  would  be 
a  work  of  supererogation  to  review  tbe  cases. 
Almost  all  of  our  reassessment  cases  rest 
upon  tbis  principle.  In  aU  of  tbem  tbere  was 
a  power  granted  by  tbe  Legislature,  and  a 
certain  procedure  defined.  Tbe  legislative 
concern  under  former  laws  went  more  to  tbe 
grant  of  power  tban  to  tbe  limit  of  its  exer- 
cise. Tbat  is  to  say,  a  city  could  not  proceed 
to  Improve  streets  on  tbe  special  assessment 
plan  at  all  witbout  a  law  autborizing  it  to  do 
so.  If  it  should  bave  undertaken  to  do  so, 
any  court  of  equity  would  bave  restrained  it, 
but,  tbe  power  being  given,  an  informality  in 
tbe  notice  or  petition,  or  in  making  up  tbe 
roil,  or  any  curable  error,  bas  been  held  not 
to  be  Inilsdictlonal.  Yet  this  court  and  all 
others  bave  not  hesitated  to  set  aside  assess- 
ments when  they  manifestly  have  gone  be- 
yond the  limit  of  benefit  To  hold  tbe  present 
proceeding  valid  would  be  to  bold  tbat  tbe 
Legislature  cannot  grant  a  part  less  than  tbe 
whole ;  tbat  it  cannot  limit  t^e  power  to  take 
property  in  payment  of  a  tax.  Such  a  prop- 
osition Is  unheard  of,  and  its  reasoning  would 
defeat  itself,  for  if  the  people  in  their  sov- 
ereignty cannot  limit  their  grant  in  part, 
they  could  not  withhold  it  at  all,  and  a  city 
could  proceed  without  restraint  to  do  tbat 
which  tbe  Legislature  has  said  cannot  be 
done,  or  can  be  done  only  tn  a  limited  way. 

Our  thought  may  be  Illustrated  by  refer- 
ence to  a  few  of  the  limitations  put  upon  tbe 
power  of  a  city  council :  As,  for  instance,  to 
contract  certain  debts,  or  to  issue  bonds  in 
excess  of  a  certain  amount,  unless  sustained 
by  a  vote  of  the  people;  tbe  limitation  put 
upon  tbe  passage  of  an  ordinance  as  to  tbe 
number  of  coundlmen  voting  for  it,  and  as 
to  tbe  time  within  which  it  may  be  passed, 
if  it  pertains  to  certain  subjects;  by  tbe 
limitation  put  upon  the  issuance  of  saloon 
licenses  in  that  they  shall  not  be  granted  to 
any  one  who  has  not  complied  witb  the  gen- 
eral laws  of  tbe  state,  and  that  they  shall  not 
be  granted  for  more  tban  one  year,  and  by  tbe 


general  law  tbat  contracts  shall  not  be  made 
with  a  councilman  of  a  city.  We  have  re- 
sorted to  these  simple  illustrations  because 
of  the  seeming  sincerity  of  counsel  in  urging 
as  an  opposite  principle  that  the  dty  may  do 
anything  that  tbe  Legislature  might  bave  au- 
thorized it  to  do  in  tbe  first  Instance. 

Appellant  does  not  dUferentiate  between  a 
limitation  fixed  by  tbe  Legislature  and  one 
fixed  by  ordinance  or  charter.  Tbe  case  of 
Rucker  v.  Everett,  66  Wash.  372,  119  Pac 
807,  38  L.  R.  A.  (N.  S.)  582,  is  confidently  re- 
lied on.  That  case  is  illustrative  of  tbe  dis- 
tinction we  have  sought  to  draw.  Tbere  the 
lawmaking  power  was  the  people  acting  un- 
der a  free  rein,  and  the  court  held  that  In- 
asmuch as  tbe  limit  might  bave  been  omitted 
entirely,  tbe  assessment  could  not  be  col- 
laterally attacked.  Here  the  limit  is  not  fix- 
ed by  charter  or  ordinance  under  an  open 
commission  to  assess  at  will,  but  by  an  in- 
dependent act  of  the  Legislature,  prohibitive 
in  character,  and  having  tbe  force  of  a  consti- 
tutional limitation.  As  in  tbe  moral  law, 
there  are  certain  thon  sbalt  nots  to  be  found 
In  the  civil  law  wbicb  may  not  be  disregarded 
without  meeting  a  consequent  penalty.  Tbe 
assumption  of  counsel  that  the  city  can  now 
do  what  it  had  no  power  to  do,  either  r^nlar- 
ly  or  irregularly,  under  the  first  assessment 
is  but  begging  the  principle  upon  which  it 
relies,  for  If  there  was  a  valid  assessment 
there  could  be  no  reassessment  and  if  a 
reassessment  is  necessary.  It  is  because  tbere 
was  no  assessment  which  the  law  recognized 
in  tbe  first  instance. 

[3]  Appellant  also  relies  on  tbat  part  oC 
sections  21  and  23  of  tbe  act  which  provides: 

"All  objections  shall  state  clearly  the 
ground  of  objections;  and  objections  not 
made  within  tbe  time  and  in  tbe  manner 
herein  prescribed  shall  be  conclusively  pre- 
sumed to  bave  been  waived."    Section  21. 

"Whenever  any  assessment  roll  for  local 
Improvements  shall  bave  been  confirmed  by 
the  council  or  other  legislative  body  of  such 
city  or  town  as  herein  provided,  tbe  regular- 
ity, validity  and  correctness  of  tbe  proceed- 
ings relating  to  such  Improvement"  and  to 
"the  council  upon  such  assessment  roll  and 
tbe  confirmation  thereof,  shall  be  conclusive 
in  all  things  upon  all  parties,  and  cannot  in 
any  manner  be  contested  or  questioned  In 
any  proceeding  whatsoever  by  any  person 
not  filing  written  objections  to  sucb  roll  in 
the  manner  and  within  tbe  time  provided  In 
this  act,  and  not  appealing  from  the  action 
of  tbe  council  in  confirming  such  assessment 
roll  in  tbe  manner  and  within  the  time  In 
this  act  provided,  no  proceeding  of  any  kind 
shall  be  commenced  or  prosecuted  for  tbe 
purpose  of  defeating  or  contesting  any  such 
assessment,  or  the  sale  of  any  property  to 
pay  such  assessment  or  any  certificate  of  de- 
linquency issued  therefor,  or  the  foredosoxe 
of  any  Uen  issued  therefor,"  eta    Section  23. 

Manifestly  these  sections  apply  to  Inde- 
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pendent  and  collateral  proceedings,  and  not 
to  objections  made  in  the  proceeding  itself. 
Any  other  construction  would  cut  off  the  ab- 
solute rights  of  the  property  owner,  even  to 
the  right  of  appeal.  We  held,  when  constm- 
ing  chapter  150,  Laws  1905,  and  chapter  118, 
Laws  1901,  that  the  purpose  of  a  similar  stat- 
ute was  IntenJled  to  save  assessments  when 
attacked  collaterally,  leaving  to  the  aggriev- 
ed property  owner  the  right  to  raise  any 
proper  objection  upon  direct  attack.  Real 
Estate  Inv.  Co.  ▼.  Spokane,  69  Wash.  416, 109 
Pac.  1057. 

The  city  also  complains  that  the  superior 
court  could  not  fix  the  amount  that  might  be 
lawfully  assessed  against  respondents'  prop- 
erty. The  factors  in  the  equation  are  fixed, 
and  appellant  Is  not  prejudiced  by  the  order 
of  the  court,  for  in  reassessing  it  could  not, 
under  the  law,  go  beyond  the  figures  fixed  by 
the  court  in  any  event. 

[4]  We  are  asked  to  say  that  the  council 
may  assess  a  sufilclent  sum  in  excess  of  the 
amount  allowed  by  the  court,  to  cover  ac- 
cumulated interest.  We  find  nothing  in  the 
law  that  would  deny  the  council  the  right 
and  power  to  add  to  the  sum  lawfully  assess- 
able to  each  particular  tract  an  amount 
equal  to  the  accumulated  Interest  upon  such 
sum  from  the  time  when  the  proper  amount 
might  have  been  assessed.  It  is  the  intent  of 
the  law  that  all  assessments  shall  draw  in- 
terest, whether  the  assessment  be  made  upon 
the  theory  of  benefits,  or  upon  the  theory  of 
benefits  limited  to  a  percentage  of  the  value 
of  the  property.  In  sections  42  and  43  of  the 
Laws  of  1911  the  Legislature  has  made  it 
clear  that  a  reassessment  shall  Include  ac- 
crued interest  To  allow  this  charge  does  not 
violate  the  provisions  of  section  12  of  the  act, 
for  that  goes  to  the  principal  charge,  and  it 
can  be  in  no  way  afTected  by  the  interest, 
be  it  greater  or  less  in  amount 

We  are  asked  to  decide  that  the  council 
may  enlarge  the  assessment  district  as  here- 
tofore defined  in  order  to  bring  in  enough 
territory  to  pay  the  cost  of  the  improvement 
This  we  have  no  power  or  authority  to  do. 
If  others  are  brought  in,  they  are  entitled  to 
their  day  In  court 

Affirmed. 

CROW,  0.  J.,  and  GOSB,  ELLIS,  and 
MAIN,  JJ.,  concur. 

(40  OU.  388) 

COCHRAN  ▼.  TEEHEE^t 

(Supreme  Court  of  Oklahoma.    May  27,  1913.) 
(Bvtlabtu  Iv  ti^  Court.) 

INOIANB     n     28*)  —  JUBIBMCTION     OF     STAT* 

Courts— Proceeds  of  Indian  Allotment. 
The  royalties  and  proceeds  of  an  allotment 
of  a  member  of  the  Cherokee  Tribe  of  Indians, 
shown  by  the  enrollment  record  to  be  a  minor, 
are,  under  the  provisions  of  an  act  of  Congress 
of  May  27,  1908,  c.  199,  36  Stat.  312,  subject 
to  the  jurisdiotion  of  the  county  court  in  the  ex- 


erdse  of  Its  probate  Jurisdiction,  notwithstand- 
ing the  fact  that  by  extrinsic  evidence  it  may 
be  shown  that  the  said  member  had  in  fact  at- 
tained his  majority. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  I  21 ;   Dec.  Dig.  J  28.*] 

Error  from  District  Court  Cbeiokee  Coun- 
ty; John  H.  Pitchford,  Judge. 

Action  by  Carrie  Cochran  against  Houston 
B.  Teehee,  guardian.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Affirmed. 

Crump,  Crump  &  Oarrett  and  C.  N.  Has- 
kell, all  of  Muskogee,  and  Klstler,  McAdams 
&  Haskell,  of  Oklahoma  City,  for  plaintiff 
in  error.  Houston  B.  Teehee,  of  Tahlequah, 
pro  se. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Cherokee  county.  A 
stipulation  as  to  the  legal  proposition  in- 
volved entered  into  by  counsel  constitutes  a 
sufficient  statement  of  facts,  and  is  as  fol- 
lows: "It.  is  hereby  stipulated  and  agreed 
that  the  plaintiff,  Carrie  Cochran,  is  in  fact, 
and  was  in  fact,  eighteen  years  of  age  on  the 
23d  day  of  March,  1912.  It  Is  further  agreed 
that  she  is  a  Cherokee  Indian  and  enrolled 
as  such  and  by  said  rolls  approved  by  the 
Secretary  of  the  Interior  of  the  United 
States,  she  will  not  be  eighteen  years  of  age 
until  September  17,  1913.  It  Is  further 
agreed  that  all  funds  in  the  hands  of  said 
Houston  B.  Teehee,  as  her  guardian,  are 
royalties  and  proceeds  ef  the  allotment" 

The  trial  court  held  on  the  foregoing  facts 
that  the  plaintiff,  Carrie  Cochran,  was  not 
entitled  to  have  an  accounting  by  her  guard- 
Ian,  and  to  receive  from  him  the  royalties 
and  proceeds  of  her  allotment.  From  the 
Judgment  of  the  court  the  cause  has  been 
brought  to  this  court  for  review,  and  the 
sole  question  presented  is  whether  county 
courts  exercising  probate  Jurisdiction,  charg- 
ed with  the  guardianship  of  the  minor  mem- 
bers of  the  Five  CivUized  Tribes  until  they 
attain  their  majority  as  evidenced  by  the  en- 
rollment records  in  the  office  of  the  Commis- 
sioner to  the  Five  Civilized  Tribes,  are  charg- 
ed with  the  guardianship  of  said  allottees  as 
to  the  profits  or  income  derived  from  the  al- 
lotted lands  until  the  owners  thereof  attain 
the  age  of  majority  as  shown  by  the  enroll- 
ment records.  The  trial  court  heldl  as  is 
seen,  that  the  enrollment  records  were  con- 
clusive evidence  for  all  purposes,  and  denied 
the  allottee  the  accounting  demanded. 

It  is  fundamental,  and  the  statutes  of  this 
state  (sections  4951,  4952,  Comp.  Laws  1909) 
provided  that,  where  a  guardian  is  appointed 
solely  because  of  his  ward's  minority,  his 
power  is  superseded  by  the  attainment  of 
his  ward  of  majority.  The  plaintiff  In  this 
case  Is  a  member  of  the  Cherokee  Tribe  of 
Indians,  one  of  the  Five  Civilized  Tribes  of 
the  Indian  Territory,  and  hence  subject 
within  the  scope  of  its  reserved  power,  to 
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be  controUed  be  congtesslonal  leglslatloii. 
The  question  raised  In  tMB  case  and  the 
foundation  for  the  contention  of  counsel  for 
defendant  In  error  1b  presented  by  the  agreed 
statement  of  facts  and  the  proTlslons  of  an 
act  of  Congress  of  May  27,  lOOS,  c.  199,  38. 
Stat  312,  entitled,  "An  Act  for  the  Removal 
of  RestrlctionB  from  Part  of  the  Lands  of  Al- 
lottees of  the  Five  Civilized  Tribes,  and  for 
Other  Purposes,"  as  follows: 

"(1)  Be  It  enacted  by  the  Senate  and  House 
of  Bepresentatlves  of  the  United  States  of 
America  In  Congress  assembled,  that  from 
and  after  sixty  days  from  the  date  of  this 
act  the  status  of  the  lands  allotted  heretofore 
or  hereafter  to  allottees  of  the  Five  Civilized 
Tribes  shall,  as  regards  restrictions  on  aliena- 
tion or  incumbrance,  be  as  follows :  All  lands, 
including  homesteads,  of  said  allottees  en- 
rolled as  Interman-led  whites,  as  freemen  and 
as  mixed-blood  Indians  having  less  than  half 
Indian  blood,  including  minors  shall  be  free 
from  all  restrictions.  All  lands,  exdiept  home- 
steads, of  said  allottees  enrolled  as  mized- 
blood  Indians  having  half  or  more  than  half 
and  less  than  three-quarters  Indian  blood 
shall  be  free  from  all  restrictions.  All  home- 
steads of  said  allottees  enrolled  as  mixed- 
blood  Indians  having  half  or  more  than  half 
Indian  blood  Including  minors  of  such  de- 
grees of  blood,  and  all  allotted  lands  of  en- 
rolled full-bloods,  and  enrolled  mixed-bloods 
of  three-quarters  or  more  Indian  blood,  in- 
cluding minors  of  such  degrees  of  blood,  shall 
not  be  subject  to  alienation,  contract  to  sell, 
power  of  attorney,  or  any  other  incumbrance 
prior  to  April  26,  1931,  except  that  the  Secre- 
tary of  the  Interior  may  remove  such  restric- 
tions, wholly  or  In  part,  under  such  rules  and 
regulations  concerning  terms  of  sale  and  dis- 
posal of  the  proceeds  for  the  benefit  of  the 
respective  Indians  as  he  may  prescribe.  *  *  * 

"(2)  That  all  lands  other  than  homesteads 
allotted  to  members  of  the  Five  Civilized 
Tribes  from  which  restrictions  have  not  been 
removed  may  be  leased  by  the  allottee  if  an 
adult,  or  by  guardian  or  curator  under  order 
of  the  proiwr  probate-court  if  a  minor  or  in- 
competent, for  a  period  not  to  exceed  five 
years,  without  the  privilege  of  renewal:  Pro- 
vided, that  leases  of  restricted  lands  for  oO, 
gas  Of  other  mining  purposes,  •  •  * 
leases  of  restricted  lands  for  periods  of  more 
than  five  years,  may  be  made,  with  the  ap- 
proval of  the  Secretary  of  the  Interior,  under 
rules  and  regulations  provided  by  the  Secre- 
tary of  the  Interior,  and  not  otherwise:  And 
provided  further,  that  the  Jurisdiction  of  the 
probate  courts  of  the  state  of  Oklahoma  over 
lands  of  minors  and  incompetents  shall  be 
subject  to  the  foregoing  provisions,  and  the 
term  minor  or  minors,  as  used  in  this  act, 
shall  Include  all  males  under  the  age  of  twen- 
ty-one years  and  all  females  under  the  age  of 
eighteen  years. 

"(3)  Tliat  the  rolls  of  citizenship  and  of 
freedmea  of  the  Five  Civilized  Tribes  a.p- 


proved  by  the  Secretary  of  the  Interior  shall 
be  conclusive  evidence  as  to  the  quantum  of 
Indian  blood  of  any  enrolled  citizen  or  freed- 
man  of  said  tribes  and  of  no  other  persons  to 
determine  questions  arising  under  this  act 
and  the  enrollment  records  of  the  Commission- 
er to  the  Five  Civilized  Tribes  shall  hereafter 
be  conclusive  evidence  as  to  the  age  of  said 
citizen  or  f reedmau.    •  -  •    • 

"(5)  That  any  attempted  alienation  or  in- 
cumbrance by  deed,  mortgage,  contract  to 
sell,  power  of  attorney,  or  other  instrument 
of  method  of  incumbering  real  estate,  made 
before  or  after  the  approval  of  this  act, 
which  affects  the  title  of  the  land  allotted  to 
allottees  of  the  Five  Civilized  Tribes  prior  to 
removal  of  restrictions  therefrom,  and  also 
any  lease  of  such  restricted  land  made  in  vio- 
lation of  law  before  or  after  the  approval  of 
this  act  shall  be  absolutely  null  and  void. 

"(6)  That  the  persons  and  property  of  minor 
allottees  of  the  Five  Civilized  Tribes  shall, 
except  as  otherwise  specifically  provided  by 
law,  be  subject  to  the  Jurisdiction  of  the  pro- 
bate courts  of  the  state  of  Oklahoma.   •   •   • 

"(9)  That  the  death  of  any  aUottee  of  the 
Five  Civilized  Tribes  shall  operate  to  re- 
move all  restrictions  upon  the  alienation 
of  said  allottee's  land.    •    *    *  " 

It  has  heretofore  been  determined  by  the 
decisions  of  this  and  the  federal  courts  that 
this  act  prohibits  a  male  allottee  under  21 
and  a  female  allottee  under  18  years  of  age 
from  alienating  his  or  her  allotments,  and 
renders  them  subject  to  the  Jurisdiction  of 
the  county  courts  in  the  exercise  of  their 
probate  Jurisdiction.  Jefferson  v.  Winkler, 
26  Okl.  653,  110  Pac.  755;  Kirkpatrlck  v. 
Burgess,  29  Okl.  121,  116  Paa  764;  Bell  v. 
Cook  (C.  C.)  192  Fed.  697;  Tmskett  v.  Oos- 
ser,  198  Fed.  8SB,  117  O.  C.  A.  477.  And  this 
court  has  in  several  cases,  beginning  with 
Yarbrough  v.  Spalding,  31  Okl.  806,  123  Pac. 
843,  held  that  the  provisions  of  section  S 
of  the  act  made,  for  the  purpose  of  deter- 
mining questions  arising  under  it,  the  rolls 
of  the  Five  Civilized  Tribes  conclusive  evi- 
dence as  to  the  age  of  the  citizens.  The  fore- 
going decisions  are  familiar  law  to  the  liti- 
gants and  counsel  Interested  In  this  and  oth- 
er cases  of  kindred  character;  and  hence 
it  will  be  unnecessary  for  the  elucidation  of 
this  opinion  to  quote  from  or  further  refer 
to  the  conclusions  reached  therein. 

That  the  statute  in  question  placed  the 
lands  of  these  allottees  who  were  minors  un- 
der the  Jurisdiction  of  the  probate  courts  of 
Oklahoma,  and  {hat  such  Jurisdiction  extend- 
ed to  a  full  superintending  control  over  the 
lands  and  to  the  time  when  the  said  minora, 
as  provided  by  the  said  act,  attained  their 
majority,  presents  a  common  highway  which 
both  parties  to  this  action  travel  together; 
the  divergence  occurs  on  the  rule  obtaining 
where  the  proceeds  of  the  allotments  are 
involved  and  the  actual  age  differs  frtm  that 
shown  by  tlie  toll.    Does  this  atatute  thtm 


Digitized  by  V^OOQ IC 


OkL) 


COCHRAK  y.  tEEHEE 


665 


apply?  The  Commission  to  the  rive  Civi- 
lized Tribes  was  cbarged  with  the  duty  of 
enrolling  the  members  thereof  and  making  a 
record  of  their  bloods  and  ages.  Having 
done  this,  the  presumption  must  be  indulged 
that  the  ages  as  found  were  determined  for 
all  questions  arising  under  this  act,  to  be 
correct  To  the  parties  whose  ages  were 
thus  found  was  parceled  tl^  common  patri- 
mony, with  the  limitation  that  "the  persons 
and  property  of  minor  allottees  of  the  Five 
Civilized  Tribes  shall,  except  as  otherwise 
specifically  provided  by  law,  be  subject  to  the 
Jurisdiction  of  the  probate  courts  of  the  state 
of  Oklahoma.  •  •  •"  Necessarily  no  ques- 
tion arising  under  the  act  relates  to  any 
property  acquired  by  the  allottees  otherwise 
than  by  and  through  the  allotment  of  the 
lands  belonging  to  the  tribe,  because  the  act 
does  not  purport  to  deal  with  any  property 
except  that  Originally  all  of  these  allot- 
ments were  taken  with  restrictions.  So  far 
as  they  were  concerned,  restriction  was  the 
normal  condition  under  which  the  members 
of  these  tribes  took  their  lands.  This  Is  not 
an  ordinary  condition  In  tenure  of  real  -prop- 
erty, but  an  ordinary  condition  and  ordinary 
people  were  not  presented 'on  the  parceling 
of  this  estate;  hence  rules  and  regulations 
out  of  the  ordinary  were  required  to  meet 
the  situation.  Congress,  recognizing  the  in- 
competency of  a  great  majority  of  the  tak- 
ers to  protect  themselves  and  their  property 
from  the  rapacity  of  the  white  men  who 
surrounded  and  Intermingled  with  them,  al- 
lotted the  lands  with  certain  restrictions 
upon  the  right  of  the  allottees  to  deal  there- 
with. The  purpose  for  which  this  was  done 
has  been  stated  in  many  decisions,  and  it  is 
not  necessary  to  restate  It  here.  Hancock 
V.  Mutual  Trust  Co.,  24  OkL  391,  103  Pac. 
668. 

Congress  retained  all  of  its  power  and  au- 
thority, notwithstanding  statehood,  and  Its 
right  therein  was  yielded  by  the  state  on  its 
organization.  Section  1,  Enabling  Act  (sec- 
tion 413,  Williams'  Ann.  Const  Okl.).  The 
contention  of  counsel  for  plaintiff  is  that  the 
act  should  be  so  construed  that,  while  the 
member  was  conceded  to  be  Incompetent  to 
deal  with  bis  land,  sell  it,  lease  it,  or  other- 
wise dispose  of  it  himself,  yet,  after  this  has 
been  done  and  the  proceeds  of  its  sale,  mort- 
gage, or  leasing  were  paid,  that  he,  should  he 
be  shown,  otherwise  than  by  the  rolls,  to 
have  attained  bis  majority,  should  be  held 
to  be  l^ally  competent  and  qualified  to  re- 
ceive, them  from  all  supervision;  that,  while 
it  must  be  conclusively  held  that  he  was  too 
weak  and  incompetent  to  protect  himself 
while  his  property  was  invested  in  his  land, 
yet  that,  as  soon  as  it  was  in  money,  he 
would  be  astute  and  v^e  enough  to  protect 
himself  and  properly  conserve  It;  that  the 
lauds  themselves  and  their  leasing  or  dispo- 
sition presented  the  only  questions  arising 
under  this  act;  and  that  the  proceeds  them- 


selves were  beyond  purview.  We  are  unable 
to  concur  In  this  contention.  To  so  hold 
would  be  to  give  full  force,  faith,  and  credit 
to  the  act  during  all  of  the  time  while  the 
property  was  in  a  condition  that  It  could 
not  escape,  be  destroyed  nor  stolen,  and  elim- 
inate all  protection  from  these  incompetent 
people  when  it  would  palpably  be  needed 
most  That  it  la  not  susceptible  to  the  con- 
struction contended  for  is,  to  our  minds,  clear 
not  only  from  the  specific  terms  of  the  act 
itself,  but  from  the  entire  trend  of  congres- 
sional legislation  and  Judicial  constructioii' 
relating  to  these  people.  The  act  Itself,  In 
section  1,  provides.  In  reference  to  certain 
full  and  mixed-blood  Indian  lands,  that  the 
Secretary  of  the  Interior  may  remove  the 
restrictions  under  rules  and  regulations  con- 
cerning the  terms  of  the  sale,  and  also  pro- 
vides for  the  disposal  of  the  proceeds  for  the 
benefit  of  the  respective  Indians.  Herein  is 
recognized  that  it  is  the  Intention  of  the  law-  ^ 
makers,  not  to  withdraw  the  protection  of 
the  department  from  such  allottees  so  far 
as  the  proceeds  arising  from  the  sale  of  their 
lands  were  concerned.  Section  6,  as  noted 
above,  provides  that  the  minor  allottees  as 
well  as  their  property,  except  as  otherwise 
specifically  provided  by  law,  shall  be  subject 
to  the  Jurisdiction  of  the  probate  courts. 
The  lands  of  these  allottees,  as  conceded 
are  subject  to  such  Jurisdiction,  and  we  can 
see  no  reason  for  holding  that  where  the' 
lands  are  exchanged  for  money  that  then  the 
protection  is  removed.  In  the  absence  of 
any  speci&c  congressional  provision  for  the 
management  and  control  of  the  proceeds  de- 
rived from  these  lands,  we  presume  that  Con- 
gress intended  that  they  should  be  managed 
In  accordance  with  the  statutes  of  the  state 
of  Oklahoma  relating  to  such  subjects.  Sec- 
tion 5491,  Comp.  Laws  1909,  provides  as 
follows:  "Every  guardian  must  manage  the 
estate  of  his  ward  frugally  and  without 
waste,  and  apply  the  Income  and  profits 
thereof,  as  far  as  may  be  necessary,  for  the 
comfortable  and  suitable  maintenance  and 
support  of  the  ward,  and  his  family,  if  there 
be  any;  and  If  such  Income  and  profits  be 
insutfident  for  that  'purpose,  the  guardian 
may  sell  the  real  estate,  upon  obtaining  an 
order  of  the  county  court  therefor,  as  provid- 
ed, and  must  apply  the  proceeds  of  such  sale, 
as  far  as  may  be  necessary,  for  the  main- 
tenance and  support  of  the  vrard  and  his 
family,  if  there  be  any." 

The  act  provided  for  the  retention  by  the 
probate  court  of  Jurisdiction  over  the  lands 
of  these  allottees  until  they  became  of  age  as 
shown  by  the  rolls,  and  we  believe  that  a 
reasonable  construction  Is  that,  until  such 
allottee  becomes  of  age  as  shown  by  the 
rolls,  the  disposition  of  his  allotted  lands 
and  the  proceeds  thereof  are  subject  to  the 
Jurisdiction  of  the  probate  court  without  ref- 
erence to  what  extraneous  proof  may  show 
with  reference  to  hla  actual  age,  and  that  it  j 
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was   tbe  intention  of  Congress  that   this 
should  be  so. 

onder  these  drcnmstances  and  this  con- 
struction, the  judgment  of  the  trial  court 
must  be  affirmed. 

KANE  and  TURNER,  JJ.,  concur.  Wllr 
LIA.MS  and  HATES,  JJ.,  concur  in  conclu- 
sion. 

(47  Okl.  ti) 

SHARPS  T.  OKLAHOMA  LAND  CO. 

et  al. 

(Supreme  Court  of  Oklahoma.     Jan.  IS,  1914.) 

fSvUaiui  iy  the  Court.) 
Indians  (i  27*)— Lbasb— Vauditt— Minobitt 
OF  Pabties. 

Evidence  examined,  and  &eM  not  sufficient 
to  aapport  the  verdict  rendered  by  the  jury. 

[Ejd.  Note. — For  other  cases,  see  Indians,  Cent 
Dig.  U  19.  20;  Dec.  Dig.  i  27.*] 

Error  from  District  Court,  Wagoner  Coun- 
/  ty ;   John  H.  King,  Judge. 

Action  by  J.  W.  Sharpe,  guardian  of  Thom- 
as Samuels  and  Willie  Samuels,  Jr.,  against 
the  Oklahoma  Land  Company  and  others. 
Judgment  for  defendant  named,  and  plaln- 
tiir  brings  error.    Reversed. 

M.  W.  Ouy  and  Brown  &,  Stewart,  all  of 
Musltogee,  for  plaintiff  in  error.  N.  A.  Gib- 
son, H.  C.  Thurman,  and  T.  L.  Gibson,  all  of 
Muskogee,  for  defendant  in  error. 

KANE,  J.  This  was  an  action,  commenced 
by  J.  W.  Sharpe,  guardian  of  Thomas  Sam- 
uels and  Willie  Samuels,  Jr.,  minors,  against 
Oklahoma  Liand  Company,  Verdigris  Oil  Com- 
pany, and  J.  R.  Kennon,  for  the  possession  of 
certain  real  estate  situated  in  Wagoner  coun- 
ty, Okl.  Upon  trial  to  a  Jury,  there  was  a 
verdict  for  the  defendant  in  error,  upon 
which  judgment  was  duly  rendered,  to  re- 
verse which  this  proceeding  in  error  was 
commenced. 

It  seems  that  the  land  in  controversy  was 
ailotted.  and  patented  to  Willie  Samuels,  a 
Creek  freedman,  as  his  proportionate  share 
of  the  lands  of  the  Creek  Nation;  that  said 
Willie  Samuels  conveyed  said  land,  except 
his  40-acre  homestead,  by  two  warranty 
deeds,  dated  September  24,  1904,  and  Novem- 
ber 16,  1904,  respectively,  to  Andrew  J. 
Howard,  who,  joined  by  his  wife  on  May  15, 
1905,  conveyed  said  land  by  warranty  deed 
to  the  defendant  In  error  herein,  Oklahoma 
Land  Company;  that  said  defendant  there- 
after, on  May  16,  1905,  procured  an  agricul- 
tural lease  on  the  40-acre  homestead  of  Willie 
Samuels  for  the  term  of  five  years.  The  only 
issue  of  fact  and  the  only  question  of  any 
seriousness  which  seems  to  be  involved  is 
whether  Willie  Samuels  was  21  years  of  age 
at  the  time  he  executed  the  deeds  to  Andrew 
J.  Howard.  Upon  that  issue  the  plaintiff 
introduced  certain  evidence  and  rested, 
whereupon,  without  introducing  any  evidence 


on  bebaU  of  the  defendant,  tbe  cause  was 
submitted  to  the  jury,  which  returned  the 
verdict  as  above  stated.  Tbe  contention  of 
counsel  for  plaintiff  in  error  is  that  the  ver- 
dict of  the  Jury  is  contrary  to  the  evidence. 
We  think  this  contention  ought  to  be  sustain- 
ed. The  only  evidence  Introduced  was  to  the 
effect  that  Willie  Samuels  was  born  daring 
the  fall  of  1885,  which  would  make  him  about 
19  years  old  at  the  time  the  deed  to  Andrew 
J.  Howard  was  executed  by  him.  Three  wit- 
nesses, Clander  Rice,  Stephen  Colbert,  and 
Morris  Stevens,  upon  direct  examination  all 
testifled  positively  that  Willie  Samuels  was 
born  in  1885.  The  Creek  Nation  freedmen 
roll,  which  was  also  introduced  in  evidence. 
shows  that  Willie  ^amuels  was  12  years  of 
age  at  the  time  ofvhis  enrollment  in  Septem- 
ber, 1898.  This  would  constitute  substantial 
corroboration  of  the  witnesses.  The  admis- 
sibility of  the  freedmen  roll  is  argued  exten- 
sively by  counsel  for  both  sides,  but  the  rec- 
ord shows  that  the  court  below  permitted  it 
to  be  Introduced,  and  there  Is  no  exception 
or  cross-assignment  of  error  presented  ques- 
tioning this  action  of  the  court.  We  must 
therefore  deem  it  to  be  properly  in  evidence 
for  the  purpose  of  this  case.  There  is  an  at- 
tempt to  Impeach  the  testimony  of  Clander 
Ulce  by  the  Introduction  of  an  affidavit 
wherein  she  stated  that  Willie  Samuels  was 
of  age  at  the  time  he  executed  the  deeds  to 
Howard,  but  that  did  not  affect  the  credibili- 
ty of  the  other  witnesses  who  corroborated 
her,  or  diminish  the  potency  of  the  freedmen 
roll  to  the  same  effect 

The  Judgment  of  the  court  below  Is  there- 
fore reversed,  with  directions  to  grant  a  new 
trial.    All  the  Justices  concur. 


(40  Okl.  362) 
CONSOLIDATED  ALFALFA  MILLING  CO. 
et  al.  v.  WINSOR. 

(Supreme  Court  of  Oklahoma.    Feb.  3,  1914.) 

fSyllabut  by  th«  Court.) 

.\PPBAL  ANO  Error  (|  494*)— Assionkeht  or 

Error- Sufficiency. 

Where  the  record  does  not  ihovv  any  final 
disposition  of  tbe  case,  and  tbe  only  assignment 
of  error  in  the  petition  in  error  is  "that  there 
is  error  in  said  record  and  proceeding  in  this, 
to  wit:  That  tbe  court  erred  in  overruling  the 
motion  of  tbe  plaintiff  in  error  to  dismiss  this 
suit"— there  Is  nothing  presented  for  the  Su- 
preme Court  to  review.  , 

[lid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  2285,  2286;  Dec.  Dig.  i 
494.*] 

Error  from  District  Court,  Tillman  County ; 
Frank  Mathews,  Judge. 

Action  between  the  Consolidated  Alfalfft 
Milling  Company,  a  corporation,  and  others 
and  A.  D.  Winsor,  suing  for  himsdf  and 
other  stockholders.  From  the  Judgment,  the 
parties  first  mentioned  bring  error.  Dis- 
missed. 


*For  other  osms  ue  some  topic  and  nctloo  NUMBER  In  Dec.  Dig.  A  Am.  Die.  Key-No.  8«rl«|  A  Rep'r  Indues 
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C.  W.  Stringer,  of  Oklahoma  City,  for 
plaintlftg  In  error.  Mounts  &  DavlB,  of  Fred- 
erick, and  Gray  &  McVay,  of  Oklahoma  Olty, 
for  defendant  in  error. 

KANB,  J.  The  only  error  assigned  in  the 
petition  in  error  in  this  cause  is:  "Tliat 
there  is  error  in  said  record  and  proceeding 
in  this,  to  wit:  Tliat  the  conrt  erred  in  over- 
ruling the  motion  of  the  plaintifFs  in  error 
to  dismiss  Uils  suit"  The  defendant  in 
error  moved  to  dismiss  the  proceeding  in 
error  ui)on  the  ground  that  under  onr  statute 
governing  appellate  procedure  an  order  over- 
mUng  a  motion  to  dismiss  a  cause  of  action 
which  leaves  the  case  standing  for  further 
proceedings  Is  not  an  appealable  order.  The 
motion  to  dismiss  must  be  sustained.  The 
following  cases  are  authority  to  the  effect 
tliat  an  order  overruling  a  motion  to  quash 
a  summons,  or  service,  or  to  dismiss  or  strike 
a  cause,  is  not  an  appealable  order:  Simp- 
son T.  Stein,  43  Kan.  35,  22  Pac.  1020 ;  Simp- 
son V.  Klrschbaum  Se  Co.,  43  Kan.  36,  22  Pac. 
1018;  Brown  v.  Kimble,  5  Kan.  80 ;  Dolbee  v. 
Hoover,  8  Kan.  124;  Bdenfleld  v.  Barnhart, 
5  Kan.  225 ;  Simpson  v.  Rothchlld  et  al.,  43 
Kan.  33,  22  Paa  1019;  Kansas  Rolling  MUl 
Go.  V.  Bovard,  34  Kan.  21,  7  Pac:  822.  As  we 
borrowed  onr  statute  governing  appeals  from 
the  state  of  Kansas  subsequent  to  the  rendi- 
tion of  the  foregoing  cases  by  its  highest 
court,  they  are  decisive  upon  the  question 
under  consideration. 

The  appeal  is  dismissed.  All  the  Justices 
concur. 

<40  Okl.  672) 

CITY  OF  MUSKOGEE  et  al.  ▼.  RAMBO  et  al. 

(Supreme  Court  of  Oklahoma.     Jan.  13,  1914.) 

fSyttahut  hy  the  Court.) 

1.  MURIOIPAL  COBPOBATIONS  (|  449*)— SeW- 
KB  ASSESSMXNTS— 0BDINANCI>— JUBISDICnON 

TO  Enact. 

Under  chapter  16,  art  15,  Comp.  Lawi 
Okl.  1909,  the  passage  and  publication  of  the 
ordinance,  of  necessitv,  pursuant  to  section  989 
of  said  act,  confers  junsdiction  upon  the  mu- 
nicipal authorities  of  cities  having  a  population 
of  not  less  than  1,000  persons  to  estabUsh  a 
sewer  district  and  construct  a  district  sewer 
therein,  and  to  provide  that  the  cost  of  sach 
district  sewer  shall  be  apportioned  against  all 
the  lots  or  pieces  of  ground  in  such  district, 
exdodve  of  the  public  highways,  and  to  levy 
and  assess  a  special  tax  by  ordinance  against 
each  lot  or  piece  of  ground  within  the  district 
to  pay  for  the  construction  of  such  sewer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  I  1072;  Dec.  Dig.  I 
449.»] 

2.  Municipal  Cobpokations  (§S  488,  489*)— 
Sewes  Assessuent  —  Injunction  —  Estop- 
pel. 

Where  there  is  jurisdiction,  the  property 
owner  who  sees  such  improvement  made  with 
knowledge  that  the  municipal  authorities  in- 
tend to  levy  and  assess  a  special  tax  against 
his  property,  and  that  those  who  do  the  work 
can  be  compensated  in  no  other  way,  and  offers 
no  objection  until  after  the  work  has  been 
done,  cannot  resort  to  a  court  of  equity  to  en- 


join such  assessment  upon  the  ground  that  the 
proceedings  subsequent  to  the  ordinance  of  ne- 
cessity have  not  been  regular. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §{  1147-1152;  Dec 
Dig.  SS  488,  489.»] 

Error  from  Superior  Court  Muskogee 
County;  Farrar  L.  McCain,  Judge. 

Suit  by  J.  J.  Rambo  and  others  against 
the  City  of  Muskogee  and  others.  Decree 
for  plaintiffs,  and  defendants  bring  error. 
Reversed  and  remanded. 

Gibson  &  Thurman,  of  Muskogee  (S.  V. 
O'Hare,  Wm.  T.  Hutchings,  and  Jas.  C.  Da- 
vis, all  of  Muskogee,  of  counsel),  for  plain- 
tiffs in  error.  Ben].  B.  Wheeler,  John  R. 
Thomas,  Grant  Foreman,  and  C.  L.  Cunning- 
ham, all  of  Muskogee,  for  defendants  in  er- 
ror. 

KANE,  J.  This  was  a  suit  in  equity,  com- 
menced by  the  defendants  in  error,  plain- 
tiffs below,  against  the  plaintiffs  in  error, 
defendants  l>elow,  for  the  purpose  of  en- 
joining the  enactment  of  an  ordinance  by 
the  dty  of  Muskogee,  levying  an  assessment 
upon  various  lots  situated  in  said  city  to 
pay  for  the  construction  of  certain  sewers. 
Upon  trial  to  the  court  a  decree  was  entered, 
granting  the  relief  prayed  for,  to  reverse 
which  this  proceeding  in  error  was  com- 
menced. 

It  seems  that  on  the  12th  day  of  Septem- 
ber, 1910,  the  council  of  said  dty  duly  pass- 
ed and  pubUsbed  an  ordinance,  entitled  "An 
ordinance  creating  sewer  district  No.  12  In 
the  city  of  Muskogee,  Oklahoma;  providing 
for  the  construction  of  a  sewer  therein, 
adopting  plans,  spedflcations,  profiles,  plats, 
sections  and  complete  estimate  of  costs  of 
the  dty  engineer  for  the  construction  of  the 
said  sewer,  prescribing  the  dimensions  and 
material  to  be  used  in  the  construction  of 
the  same,  and  declaring  an  emergency," 
wherein,  among  other  things,  it  is  provided 
that  the  mayor  and  councUmen  deemed  it 
necessary  to  construct  a  sewer  within  and 
to  drain  the  district  created  and  described 
by  boundaries  as  sewer  district  No.  12,  in 
accordance  with  plans,  spedflcations,  profiles, 
plats,  and  sections  on  file  in  the  office  of  the 
city  engineer.  Thereafter,  after  the  dty  en- 
gineer's spedflcations,  profiles,  plats,  sections, 
and  estimate  of  cost  were  approved  by  the 
mayor  and  coundl  of  said  dty,  the  dty  clerk 
was  directed  to,  and  did,  advertise  for  bids 
for  the  construction  of  said  aewer  in  said 
district  Thereafter  the  dty  clerk  caused 
to  be  published  for  10  consecutive  days  a 
notice  to  contractors,  to  the  effect  that  he 
would  receive  bids,  to  be  made  upon  printed 
blanks  furnished  by  the  dty  engineer,  for 
the  construction  of  a  sewer  in  sewer  district 
No.  12,  describing  said  district  of  brick, 
concrete,  vitrified  brick,  and  vitrified  tile 
pipe,  in  accordance  with  the  plans  and  spec- 
ifications adopted  by  the  mayor  and  coundl 


•For  other  cues  see  same  tople  and  section  NUMBEH  In  Dec.  Dig.  *  Am.  Dig.  Kay-No.  Satlee  t 
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and  filed  In  the  oCBce  of  the  dty  engineer, 
from  whom  the  same  might  be  obtained,  and 
requiring  said  bids  to  be  made  for  the  lar- 
ger sections  of  said  sewer,  of  brick.  Class  A 
and  Class  C  concrete,  and  farther  stated 
that  said  bids  would  be  opened  In  the  conn- 
dl  chamber  at  8  o'clock  p.  m.  on  October  17, 
1910,  and  that  the  contract  would  be  award- 
ed to  the  lowest  and  best  bidder.  There- 
after four  bids  were  filed  with  the  dty  clerk, 
and,  upon  being  opened  by  the  coundl  at  the 
time  stated  In  said  notice  to  contractors,  and 
being  tabulated  by  the  dty  engineer.  It  ap- 
pears that  F.  B.  McCormack  was  the  lowest 
and  best  bidder  on  the  work,  using  either 
brick  or  Class  O  concrete,  whereupon  he  was 
awarded  the  contract.  Shortly  thereafter 
the  contractor  commenced  work  on  the  sewer 
and  completed  the  same  without  any  objec- 
tion or  protest  of  any  kind  from  any  of  the 
plaintiffs,  although  during  the  progress  of 
the  work  he  had  two  large  machines,  wdgb- 
Ing  30  tons  each,  digging  ditches  from  3  to 
8  feet  wide  in  all  parts  of  the  district,  as 
described  In  the  ordinance  and  published 
notices,  piling  up  dirt  from  16  to  20  feet 
high,  and  had  large  quantities  of  yltrlfled 
sewer  pipe,  brick,  sand,  cement  and  gravel 
scattered  all  over  said  district  in  such  a  way 
as  to  be  noticeable  to  any  person  in  that 
Tidnlty.  Prior  to  the  foregoing  proceedings, 
the  mayor  and  coundl  of  the  dty  of  Musko- 
gee had  established  street  Improrement  dis- 
trict No.  94,  Including  a  portion  of  Fifteenth 
street  lying  within  the  subsequent  boundaries 
of  said  sewer  district,  and  had  let  a  con- 
tract for  the  paving  and  draining  of  said 
street,  and  said  Improvement  had  been  con- 
stmcted,  the  paving  having  been  laid  after 
the  building  of  a  drain  about  three  blocks 
long,  the  lower  end  of  which  was  left  closed 
up,  or  pent  in,  six  feet  under  the  surface  of 
the  ground,  because  there  was  at  that  time 
no  place  to  dump  it.  This  pent-ln  sewer  was 
built  as  a  part  of  the  street  improvement  at 
a  cost  of  $500  to  the  dty  of  Muskogee 
and  of  $450  to  the  abutting  property  own- 
ers. This  pent-ln  sewer  was  afterwards  con- 
nected with  the  sewer  built  in  district  No. 
12.  Prior  to  the  passage  of  the  ordinance 
creating  sewer  district  No.  12,  the  dty  en- 
gineer had  prepared  spedfications  for  storm 
sewers  and  had  the  same  printed  in  pamphlet 
form,  there  bdng  many  copies  all  alike  in 
his  ofiSce  when  the  ordinance  was  passed. 
These  spedfications  provided  In  detail, 
among  other  things,  what  quality  of  the  va- 
rious materials  was  to  be  used  in  building 
storm  sewers,  the  different  dasses  of  ex- 
cavation, and  how  excavating  was  to  be 
done,  how  mixtures  were  to  be  made,  and 
the  manner  In  which  all  work  should  be 
done.  Aside  from  the  redtal  In  the  ordi- 
nance that  plans,  spedfications,  profiles, 
plats,  and  sections  were  then  on  file  in  the 
office  of  the  dty  engineer,  it  does  not  affirma- 
tively appear  that  a  copy  of  the  spedfica- 
tions for  storm  sewers  was  separated  from 


the  others  and  marked  "Filed,"  but  it  doe* 
appear  that  at  all  times  from  the  creation  of 
sewer  district  No.  12  to  the  trial  of  tUs 
case  such  spedfications  were  In  the  dty  en- 
gineer's office,  and  were  the  only  ones  to 
which  tile  ordinance  creating  the  sewer  dis- 
trict could  have  referred.  After  the  work 
had  been  entirely  completed  by  the  contrac- 
tor, the  dty  authorities  were  about  to  levy 
spedal  assessments  on  the  abutting  property 
In  sewer  district  No.  12,  In  iwyment  of  said 
improvement,  whereupon  this  suit  was  com- 
menced. 

The  grounds  upon  which  the  plaintiffs  pray 
relief  are:  (1)  That  the  Junction  Avenue 
sewer,  although  it  is  designated  a  district 
sewer  In  the  ordinance,  Is  In  law  and  fact  a 
public  sewer,  which  ought  to  be  paid  for  by 
the  people,  and  no  authority  is  conferred  by 
law  upon  the  dty  to  build  such  a  sewer  by 
assessing  the  cost  thereof  against  the  prop- 
erty owners  of  the  prescribed  district.  (2) 
That  the  constructloh  of  said  sewer  was  an 
effort  on  the  part  of  the  dty  authorltleB  to 
tax  the  property  owners  of  sewer  district  No. 
12  without  making  provision  for  taxing  said 
area.  (3)  A  sewer  district,  once  having  been 
created,  which  embraced  part  of  the  terri- 
tory within  district  No.  12,  and  a  district 
sewer  buUt  therein,  and  the  cost  of  said 
sewer  having  been  assessed  against  the  prop- 
erty of  said  district,  the  dty  Is  without  au- 
thority of  law  to  change  the  boundaries  of 
that  district,  Include  It  in  another  sewer  dis- 
trict, or  reassess  the  property  ovniers  for 
the  cost  of  another  sewer  outside  the  original 
district  (4)  No  spedfications  having  been 
prepared  or  adopted  by  the  coundl,  as  pro- 
vided by  the  statutes,  and  placed  on  file  in 
the  office  of  the  dty  engineer,  as  Indicated  by 
the  ordinance  creating  the  district,  and  pro- 
viding for  the  letting  of  the  contract,  no  legal 
contract  could  be  entered  for  building  a 
district  sewer,  or  a  valid  assessment  made 
to  pay  the  costs  thereof.  (6)  The  law  of  Ok- 
lahoma, under  which  the  sewer  herein  is 
constructed,  Is  unconstitutional  and  void  in 
that  It  seeks  to  Impose  an  assessment  for  a 
local  Improvement  without  notice  to  or  an 
opportunity  to  be  heard  on  the  part  of  the 
parties  to  be  assessed. 

Counsel  for  the  defendants  contend:  (1) 
That  it  was  the  Intention  of  the  Ijeglslatnre 
that  a  munldpal  corporation  should  exerdse 
Its  own  discretion  In  determining  whether  a 
sewer  should  be  constructed  as  a  public 
sewer,  or  as  a  district  sewer,  and  that  their 
action  In  declaring  this  to  be  a  district  sewer 
Is  conduslve  upon  that  question.  (2)  That 
the  construction  of  a  drain  for  three  blocks 
as  a  part  of  a  paving  district  (street  Im- 
provement district  No.  94)  could  not  invali- 
date the  proceedings  for  the  creation  of 
sewer  district  No.  12,  the  letting  of  the  con- 
tract therein,  nor  relieve  the  property  of 
plaintiffs  from  assessment  for  the  cost  of 
the  sewer  In  district  No.  12.  (3)  The  court 
erred  In  condudlng  as  a  matter  of  law  that 
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the  InsafBdency  of  tbe  gpecdflcatlons  for  the 
■ewer  in  district  No.  12  was  a  Jurisdictional 
defect  which  in  itself  avoided  the  contract 
between  the  defendants  and  the  city  of  Mus- 
kogee. (4)  That  the  constitutionality  of  the 
sewer  law  of  this  state  is  no  longer  an  open 
question  in  this  Jurisdiction.  (5)  The  court 
erred  in  refusing  to  conclude  that  the  silence 
and  acQuiescence  of  the  property  owners 
during  the  construction  of  the  sewer  estopped 
them  from  raising  objectlonB  to  the  proceed- 
ings of  the  dty  of  Muskogee  in  the  creation 
of  the  sewer  district  and  the  letting  of  the 
contract  for  building  a  sewer  therein. 

[1 , 2]  In  view  of  the  numerous  decisions  of 
this  court,  holding  under  similar  circumstanc- 
es to  the  effect  that,  where  a  property  own- 
er stands  by  and  sees  public  Improvements 
that  will  benefit  his  property  go  on,  with  full 
knowledge  that  he  Is  to  be  assessed  therefor, 
without  making  any  objection  thereto  until 
after  the  work  la  entirely  completed,  such 
silence  and  acquiescence  constitute  sdch  lach- 
es as  will  bar  him  from  resorting  to  a  court 
of  equity  to  enjoin  the  payment  of  the  special 
assessments  levied  for  the  purpose  of  paying 
for  the  same,  we  do  not  deem  it  necessary 
to  determine  any  one  of  the  many  questions 
argued  by  counsel  for  defendants  In  error 
as  to  the  legality  or  illegality  of  the  proceed- 
ings under  which  the  sewers  herein  were  con- 
structed, subsequent  to  the  passage  and  pub- 
lication of  the  ordinance  declaring  the  ne- 
cessity for  the  sewer,  in  pursuance  to  section. 
989,  Comp.  I^ws  OkL  1909,  which  provides 
that:  "Whenever  the  mayor  and  coundlmen 
shall  deem  such  district  sewers  necessary,  as 
provided  for  in  section  three  of  this  act  (986) 
they  may  proceed  with  such  work  and  shall 
cause  to  be  prepared  sections,  profiles,  and 
specifications  for  the  work,  together  with 
the  complete  estimate  of  the  costs.  And  the 
mayor  and  councllmen  shall  have  the  power 
to  adopt  any  material  or  methods  for  the 
construction  of  such  sewers  and  to  have  such 
plans-  prepared  in  accordance  with  its  di- 
rections as  to  the  kind  of  material  used.  Up- 
on the  completion  of  the  plana  and  specifica- 
tions and  their  adoption  by  the  mayor  and 
councllmen,  they  shall  advertise  for  sealed 
bids  for  the  performance  of  such  work,  for 
at  least  ten  days  if  published  in  a  daily 
newspaper,  or  at  least  two  weeks  If  publish- 
ed in  a  weekly  newspaper,  which  paper  shall 
be  of  general  circulation  in  the  dty,  and 
which  notice  may  contain  any  reasonable 
conditions  to  be  imposed  by  the  mayor  and 
councllmen  with  reference  to  the  letting  of 
isuch  contract,  and  may  require  the  giving  of 
8  good  and  suffident  bond  for  the  faithful 
execution  of  the  work,  and  for  the  protec- 
tion of  the  dty,  and  all  property  ovmers 
against  any  loss  or  damage  by  the  negligent 
execution  of  such  work.  At  the  time  and 
place  specified  in  the  notice,  the  mayor  and 
councllmen  shaU  award  the  contract  to  the 
lowest  responsible  bidder  for  the  work,  which 
contract  shall  in  no  case  exceed  the  estimate 


of  costs  submitted  with  the  plans  and  sped- 
ficatlons  and  shall  be  subject  to  the  right 
of  the  mayor  and  coundlmen  to  reject  any 
and  all  bids  and  to  readvertise  for  other 
bids  when  none  of  the  same  are,  in  their 
Judgment,  satisfactory.  Provided,  that  where 
a  majority  of  the  property  owners  in  any 
blodc  petition  the  mayor  and  coundlmen  tor 
a  lateral  sewer  through  or  in  such  block,  the 
advertising  for  bids  shall  not  be  necessary, 
but  the  mayor  and  councllmen  may  cause 
such  improvement  to  be  made  without  such 
notice."  City  of  Perry  v.  Davis  et  al.,  18 
OkL  427,  90  Pac.  865;  Kerker  v.  Bocher,  20 
Okl.  729,  95  Pac.  981 ;  Paulsen  v.  City  of  El 
Reno,  22  Okl.  734,  98  Pac.  958;  Jeaklna  r. 
Oklahoma  aty  et  al.,  27  Okl.  280,  111  Pac. 
941;  Lonslnger  v.  Ponca  City,  27  Okl.  397, 
112  Pac.  1006;  Weaver  v.  City  of  Ohlckasha, 
36  Okl.  226,  128  Pac.  305 ;  Scbulz  v.  Rltter- 
busch,  88  Okl.  — ,  134  Pac.  961;  City  of 
Bartlesville  et  al.  v.  Holm  et  al.,  139  Paa 
278;  City  of  Bartlesville  et  al.  v.  Bucy,  139 
Pac.  277;  and  City  of  Bartlesville  v.  Revard, 
139  Paa  277,  Just  decided  by  this  court,  and 
not  yet  offldally  reported.  The  foregoing 
authorities  support  the  doctrine  that  where 
there  is  Jurisdiction,  the  property  owner  who 
sees  the  Improvement  made  and  offers  no 
objection  cannot  defeat  the  assessment  upon 
the  ground  that  the  proceedings  have  not 
been  regular.  2  Klllott,  Roads  &  Streets,  i 
772.  On  the  question  of  what  constitutes 
Jurisdictional  facts,  the  courts  seem  to  be 
in  irreconcilable  disagreement  We  venture 
to  suggest,  however,  that  in  some  of  the  cas- 
es where,  as  in  this  case,  the  attack  was 
collateral,  the  courts  have  erred  in  pronounc- 
ing the  proceeding  absolutely  void,  and  that 
in  others,  where  the  attack  was  direct,  they 
erred  in  doing  more  than  declaring  the  pro- 
ceedings to  be  erroneous.  The  true  rule,  we 
take  It,  is  that  If  the  proceedings  are  entire- 
ly without  or  beyond  the  authority  of  the 
tribunal,  they  are  absolutely  void;  but  where 
they  are  not  entirely  beyond  the  scope  of  the 
Jurisdiction  of  the  tribunal,  they  are  simply 
voidable.  1  ElUptt,  Roads  &  Streets  (3d 
Ed.)  I  607;  BarUesvllle  v.  Holm  et  al.,  supra. 
There  seems  to  be  no  doubt  that  the  ordi- 
nance declaring  the  necessity  for  a  sewer  dis- 
trict passed  by  the  authorities  of  the  dty  of 
Muskogee,  in  pursuance  of  section  989,  supra, 
prescribed  the  limits  of  the  district  as  provid- 
ed for  by  section  986  of  the  same  act,  and 
that  the  same  was  published  as  required  by 
law.  It  is  admitted  that,  notwithstanding 
the  passage  and  publication  of  the  ordi- 
nance, of  necessity,  the  tlUe  and  substance 
of  which  have  been  hereinabove  set  out,  and 
the  other  facts  which  tended  to  apprise  the 
property  owners  of  the  fact  that  extensive 
public  improvements  tending  to  benefit  their 
property  were  contemplated,  which  the  mu- 
nldpal  authorities  intended  should  be  paid 
for  by  spedal  assessments  against  thdr  prop- 
erty for  benefits,  the  work  of  constructing 
the  sewer  progressed  for  approximately  three 
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months,  during  which  time  It  was  practical- 
ly completed,  before  the  property  owners 
were  aroused  to  contest  the  right  of  the  <^ty 
and  the  contractor  to  have  the  property  ben- 
efited  taxed  to   pay  for  the  Improvement 

Counsel  for  the  property  owners  say,  how- 
ever, that:  "The  sewer  law  of  Oklahoma 
does  not  provide  an  opportunity  for  protest, 
and  no  matter  If  every  property  owner  In  the 
district  bad  protested  against  the  building  of 
this  sewer,  either  before  or  after  the  con- 
tractor had  begun  work,  their  protest  would 
have  availed  them  nothing." 

In  City  of  Perry  v.  Davis  et  al.,  supra,  Mr. 
Justice  Garber,  who  delivered  the  opinion  for 
the  court,  on  the  question  of  notice  said: 
"Thus  we  see  that  the  property  owners  of 
sewer  district  No.  1  in  the  city  of  Perry  were 
notified:  First,  by  the  publication  of  the 
ordinance  creating  the  district,  stating  that 
it  was  deemed  necessary  for  sanitary  pur- 
poses, and  that  a  sewer  would  be  constructed 
therein  according  to  certain  regulations  set 
out  in  the  ordinance;  second,  by  the  publica- 
tion for  10  consecutive  days  in  a  newspaper 
of  general  circulation  in  the  dty  of  Perry  of 
the  notice  for  bids  for  the  construction  of 
the  sewer;  third,  the  publication  for  four 
consecutive  weeks  of  the  ordinance  levying 
and  assessing  the  tax.  Sufficient  notice  was 
therefore  given  to  the  defendants  In  error 
In  this  case,  who  were  all  residents  of  the 
city  of  Perry,  affording  them  opportunity  to 
protect  their  rights  before  the  tax  levied  be- 
came a  fixed  charge  or  lien  against  their 
property." 

The  same  may  be  said  of  the  property  own- 
ers who  are  parties  to  the  instant  suit  In 
speaking  of  the  remedies  available  to  the 
property  owners  and  their  duty  to  pursue  the 
same  promptly  upon  receiving  such  notice, 
the  learned  Justice  said :  "It  was  the  plain 
duty  of  the  defendants  in  error,  upon  the 
publication  of  the  ordinance  creating  the 
sewer  district,  or  when  they  learned  that 
labor  and  money  were  being  expended  in  the 
actual  construction  of  the  sewer,  to  vigorous- 
ly oppose  and  protest  against  it;  then  was 
an  opportune  time  to  test,  by  injunction  or 
other  proceedings,  the  legality  of  the  various 
steps  being  taken." 

It 'was  under  the  same  statute  construed 
in  that  case  that  the  improvement  herein  in- 
volved was  constructed.  Indeed  practically 
all  the  sewer  systems  in  all  the  cities  in  this 
state  were  constructed  under  the  same  act 
and  the  construction  placed  thereon  in  City 
of  Perry  v.  Davis  et  al.,  supra,  has  been 
accepted  as  final  by  the  bench  and  bar  of 
Oklahoma,  as  a  territory  and  as  a  staCe,  for 
a  great  many  years.  Under  the  construction 
placed  upon  the  act,  the  publication  of  the 
ordinance,  of  necessity,  has  been  deemed  suf- 
ficient notice  to  the  property  owners  of  aU 
the  facts  therein  contained,  and  Injunction  or 
other  proceedings  In  the  ordinary  courts  of 
general  Jurisdiction  have  been  deemed  to  be 


their  remedy  K  they  have  any  complaints  or 
objections  to  make  to  the  validity  of  the 
proceeding  under  which  the  publication  for 
the  improvement  is  made.  Neither  the  act  it- 
self nor  the  decision  of  the  court  fixes  any 
specific  time  within  which  complaints  or  ob- 
jections may  be  filed.  But  the.  decision  un- 
questionably holds  that  the  act  under  which 
the  improvement  was  made  constitutes  due 
process  of  law;  that  the  passage  and  pub- 
lication of  the  ordinance,  of  necessity,  in  pnr- 
suanoe  to  the  act,  constitutes  notice  and  con- 
fers Jurisdiction  upon  the  city  authorities  to 
perform  the  work  and  provide  for  the  pay- 
ment therefor;  that  It  was  the  duty  of  the 
property  owners,  upon  the  publication  of  the 
ordinance  creating  the  sewer  district,  or  upon 
discovering  that  labor  and  money  were  about 
to  be  expended  in  the  actual  construction  of 
a  public  work  which  would  tend  to  benefit 
their  property,  to  promptly  take  action,  by 
injunction  or  otherwise,  against  the  proceed- 
ings providing  for  such  improvements.  If  is 
their  Judgment  they  are  Irregular.  Under 
the  rule  therein  laid  down,  the  property 
owners  cannot  stand  by  without  objection  or 
protest  while  the  public  work  is  in  progress, 
and  when  the  entire  work  Is  completed  and 
they  are  called  upon  to  pay  their  respective 
assessments  for  the  benefits  received,  then 
Invoke  relief  by  injunction  in  a  court  of  equi- 
ty. Other  cases  to  the  same  effect  are: 
Lumber  Co.  v.  Muskegon,  152  Mich.  69,  115 
N.  W.  957;  Townsend  v.  Manistee,  88  Mich. 
408,  60  N.  W.  321;  Elkhart  v.  Wlckwlre,  121 
Ind.  33L  22  N.  E.  342;  ColUns  v.  Holyoke, 
146  Mass.  298,  16  N.  E.  908;  Paulson  v.  Port- 
land, 16  Or.  460,  19  Pac.  450,  1  L.  R.  A.  673; 
Pittsburg,  etc.,  B.  Co.  v.  Fish,  158  Ind.  525. 
63  N.  B.  464;  Spaulding  v.  Baxter,  25  Ind. 
App.  485,  58  N.  E.  651. 

For  the  reasons  stat.ed,  the  Judgment  of  the 
court  below  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  proceed  in  ac- 
cordance with  this  opinion.  All  the  Justices 
concur. 

(41  Okl.  403) 
WESTEBN  UNION  TELEGRAPH  CO.  T. 
DOBYNS. 
(Supreme  Court  of  Oklahoma.     Feb.  8,  1914.) 

fSyttalui  bv  the  Oovrt.) 

1.  Teleobaphs  and  Telephones  (§  27*)  — 
Transmission  of  Message  —  Conteaot — 
What  Law  Governs. 

In  an  action  for  damages  against  a  tele- 
graph company  for  failure  to  properly  transmit 
a  message,  where  the  entire  contract  was  made 
aad  fully  executed  in  the  Indian  Territory  prior 
to  statehood,  the  law  in  force  in  said  temtory 
at  the  time  the  contract  was  made  must  govern. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  t  80;  Dec.  Dig.  | 
27.*] 

2.  Tkuigbaphs  and  Telephones  (J  27*)  — 
Transmission  or  Mebsaox  —  Contbaot— 
What  Law  Governs. 

Such  a  contract  being  an  Indian  Territory 
contract,  the  common  law  and  the  statutes  ex- 
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tended  in  force  In  said  territory  by  the  United 
States  are  applicable  thereto,  and  tike  decisions 
of  the  federal  courts  are  binding  on  this  conrt 
in  such  an  action. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  80 ;  Dec.  Dig.  i 
27.*] 

3.  TELEQRAFnS     AND     TeLKPHONKS     (|     3*)     — 
TEI.EOBAPH   COMPAmES. 

At  that  time  telegraph  companies  In  tlie 
Indian  Territory  were  not  common  carriers. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  3;  Dec.  Dig.  | 
3.*] 

4.  Telegbaphs  and  Telephones   (|  B4*)  — 
Contract  Limitation  of  Liabilttt  —  va- 

UDITT. 

At  that  time  and  place  telegraph  companies 
had  the  right  to  coatract  concerning  the  trans- 
mission of  messages  and  might  contract  to  send 
them  either  at  sender's  risk  at  a  certain  rate,  or 
at  the  company's  risk,  if  the  message  was  to  be 
repeated,  at  a  rate  to  be  increased  by  one-half, 
or  they  might  insure  the  correctness  of  trans- 
mission for  an  additional  sum  to  be  agreed  apon. 
I  Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  U  39-47;  Dec.  Dig. 

5.  Teucokaphb  and  Tblbpbonks  ({  54*)  — 
Contract  Ldotation  of  Liabilitt  —  Va- 

UDITT. 

At  that  time  and  place  a  telegraph  com- 
pany could  provide  for  its  exemption  from  lia- 
bility for  error  in  nnrepeated  messages,  in  the 
absence  of  willful  misconduct  or  gross  neigU- 
genoe. 

[Ea.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {{  3B-47;  Dec.  Dig. 
I  64.»1 

6.  Appeal  and  Ebbob  (|  8TO*)— Time  fob  Ap- 
peal— OVBKBULINa  OF  Dkuubseb. 

This  court  will  review  an  order  overruling 
a  demurrer,  although  the  statutory  time  for  tak- 
ing an  appeal  therefrom  has  expired,  provided 
the  proceeding  in  error  to  review  the  final  i'^^^- 
ment  in  the  action  has  been  commenced  withm 
the  statutory  period.  . 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  M  3451,  3487-3488,  3491- 
3512 ;   Dec.  Dig.  {  870.»] 

7.  Appeal  and  Ebbob  (8  339*)— Tnat  fob  Ap- 
peal—Subtainino  OF  DEiniBREB. 

Where  a  demurrer  has  been  sustained,  in 
order  to  review  the  order  sustaining  same,  the 
appeal  must  be  had  from  such  order  within  the 
statutory  time  for  taking  an  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  188»-1887  ;  Dec  Dig.  | 
389.*] 

Oommlsslonerfl'  Opinion,  Diylslon  No.  1. 
Error  from  County  Court,  Garvin  County ;  W. 
B.  M.  Mitchell,  Judge. 

Action  by  T.  J.  Dobyng  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
yersed  and  remanded. 

Geo.  H.  Fearons,  of  New  York  City,  and 
Albert  Rennle,  of  Panis  Valley,  for  plaintiff 
In  error.  J.  B.  Thompson,  of  Pauls  Valley,  for 
defendant  In  error. 

ROBERTSON,  O.  This  action  was  com- 
menced In  the  county  court  of  Garvin  county 
on  January  9,  1909,  by  T.  J.  Dobyns,  herein- 
after referred  to  as  plaintiff,  against  the 
Western  Union  Telegraph  Company,  herein- 


after referred  to  as  the  telegraph  company, 
to  recover  damages  on  account  of  negligence 
of  the  telegraph  company  In  the  transmission 
of  a  telegram.  In  the  petition  It  was  alleged: 
That  on  May  31,  1907,  the  plaintiff  delivered 
to  the  defendant,  at  MaysvlUe,  Ind.  T.,  for 
transmission  to  P.  B.  Schow  &  Bros.,  at  Clif- 
ton, Tex.,  a  message  reading  as  follows: 
•MaysvlUe,  I.  T.  6—31.  To  P.  B.  Schow  & 
Bros.:  Offer  Immediate  shipment  car  No. 
three  bulk  white  f.  o.  b.  MaysvUle.  Fifty- 
six.  Answer.  T.  J.  Dobyns."  That  In  trans- 
mitting said  message  the  word  "white,"  mean- 
ing corn,  was  changed  to  "wheat"  That  on 
said  day  P.  EJ.  Schow  &  Bros,  accepted  said 
offer  by  telegraph  to  the  plaintiff  In  the  fol- 
lowing words:  ''Clifton,  Texas,  5 — 31.  T. 
J.  Dobyns,  MaysvlUe,  I.  T.:  Offer  accepted 
No.  three  bulk  white  flfty-slx  cents,  provided 
you  load  capacity  car  and  sweet  P.  B.  Schow 
&  Bros."  Plaintiff  loaded  and  shipped  a  car 
of  corn  in  accordance  with  the  terms  of  the 
telegram  and  attached  the  blU  of  lading  to 
the  draft  for  the  price.  The  consignee  re- 
fused the  com,  the  draft  was  protested,  and 
plaintiff  was  compelled  to  ship  the  com  to 
McGregor,  Tex.,  to  get  a  market  for  It  That 
he  was  put  to  tiie  expense  of  telephone  calls, 
protest  fees,  time  and  exi)ense  of  himself  to 
Clifton  and  McGregor,  and  also  that  23  bush- 
els and  10  pounds  of  com  was  stolen,  all  of 
which,  together  with  the  difference  In  the 
amount  received  for  the  com  and  the  66 
cents,  amounted  to  $205.80,  for  which  he 
sought  Judgment 

Defendant  on  Augnst  23, 1910,  filed  Its  de- 
murrer to  that  portion  of  plaintiff's  first 
amended  petition,  alleging  shortage  in  the 
corn,  and  further  that  said  petition  nowhere 
states  that  plaintiff  paid  or  contracted  to 
pay  defendant  anything  for  Its  services  ren- 
dered in  sending  said  message.  The  demur- 
rer was  by  the  conrt  overruled.  Thereafter 
defendant  aflswered,  denying  each  and  every 
material  allegation  the  said  petition  contain- 
ed, not  specltlcally  admitted,  and  alleged.  In 
addition,  that  the  message  received  for  trans- 
mission was  obscure  to  the  employes  of  de- 
fendant and  said  message  was  therefore  of 
doubtful  meaning,  and  that  plEiiutiff  In  de- 
Uverlng  said  message  did  so  under  an  agree- 
ment indorsed  on  the  back  of  the  same,  which 
contained,  among  other  terms,  the  following: 
"All  messages  taken  by  this  company  are 
subject  to  the  following  terms:  To  guard 
against  mistakes  or  delays,  the  sender  of  a 
message  should  order  It  r^teated;  that  Is, 
telegraphed  back  to  the  originating  office  for 
comparison.  For  this  one-half  the  regular 
rate  is  charged  In  addition.  It  Is  agreed  be- 
tween the  sender  of  the  toUowlng  message 
and  this  company  that  the  said  company  shall 
not  be  Uable  for  mistakes  or  delays  In  the 
transmission  or  delivery,  or  nondeUvery  of 
any  nnrepeated  message,  beyond  the  amount 
received  for  sending  same;  or  for  errors  In 
cipher  or  obscure  messages."    It  further  an- 
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Bwered  and  denied  liability  for  tbat  the  plain- 
tiff never  paid,  nor  agreed  to  pay,  the  de- 
fendant anything  for  Its  services  In  the  trans^ 
mission  of  said  message ;  tbat  the  said  mes- 
sage was  an  unrepealed  message,  and,  ac- 
cording to  the  contract  entered  Into,  the  tele- 
graph company  was  In  no  wise  responsible 
by  reason  of  the  error  in  transmission  ex- 
cept to  the  amount  paid  for  Its  transmission. 
The  defendant  further  alleges  that  plaintiff 
was  offered  67  cents  per  bushel  for  the  com 
on  arrival  of  said  car  at  Clifton  if  it  graded 
No.  3  dry  and  sound,  but  that  said  com  did 
not  come  up  to  the  specifications,  nor  to  the 
specifications  mentioned  in  the  message  above 
set  out,  but  notwithstanding,  plaintiff  was 
offered  62  Vi  cents  per  bushel  for  the  com  on 
June  18,  1907 ;  that  had  said  com  been  up  to 
the  grade  stated  in  said  message,  at  the  price 
offered,  plaintiff  would  have  realized  within 
$30.10  of  the  price  stated  In  said  message; 
that  on  the  day  plaintiff  began  loading  said 
com  it  came  to  his  knowledge  that  P.  EL 
Schow  ft  Bros,  thought  they  were  buying 
wheat  Instead  of  corn,  and  tbat  plaintiff  took 
the  chances  of  said  corn  being  accepted  and 
shipped  same  without  receiving  the  confirma- 
tion, and  that  therefore  the  loss  is  directly 
liable  to  plaintlfTs  own  negligence  and  not 
to  that  of  the  telegraph  company. 

On  August  23,  1910,  plaintiff  filed  a  demur- 
rer to  that  part  of  defendant's  answer  set- 
ting up  as  a  defense  to  this  action  the  terms 
of  the  contract  as  to  unrepeated  and  ob- 
scure messages  and  to  that  part  alleging  ab- 
sence of  contract  to  pay  anything  for  the 
services  of  transmission,  which  demurrer 
was  sustained  by  the  court,  and  on  the  same 
day  the  plaintiff  filed  his  reply,  consisting  of 
a  general  denial.  The  cause  went  to  trial 
and  resulted  In  a  verdict  of  $180  against  the 
defendant.  Motion  for  new  trial  was  filed, 
overruled,  and  defendant  brings  this  appeal 
to  reverse  the  Judgment  entered  therein. 

[1]  The  telegram  having  been  delivered  to 
the  telegraph  company,  for  transmission;  in 
the  Indian  Territory  prior  to  statehood,  and 
the  whole  transaction  having  been  completed 
in  said  territory  prior  to  statehood.  It  follows 
that  the  contract  thus  made  by  the  parties 
was  an  Indian  Territory  contract,  governed 
by  the  laws  in  force  in  that  Jurisdiction  at 
the  time.  Turner  v.  Grail.  24  Okl.  135,  103 
Pac.  675;  W.  U.  TeL  Co.  v.  Pratt,  18  OkL 
274,  89  Pac.  237;  Bames  y.  American  Soda 
Fountain,  32  Okl.  81,  121  Pac  250. 

The  foregoing  fact  should  be  bome  in 
mind  in  order  to  prevent  confusion  with  the 
later  cases,  as  it  has  been  held  In  Levy 
Bros.  V.  W.  U.  TeL  Co.,  135  Paa  423,  de- 
cided September  23,  1913,  that,  when  a  tele- 
graph company  falls  to  properly  and  correct- 
ly transmit  a  message,  an  action  for  damages 
resulting  therefrom  is  one  sounding  In  tort 
and  not  for  breach  of  contract 

[2]  Therefore,  in  order  to  determine  what 
the  law  Is  governing  this  cause  of  action,  it 
becomes  our  duty  to  Investigate  the  common 


law  as  it  existed  in  the  Indian  Territory  at 
the  time,  as  well  as  the  acts  of  Congress 
then  in  force,  both  to  be  constraed  and  ap- 
plied as  construed  and  applied  by  tlie  federal 
courts,  and  in  this  connection  it  is  well  to 
observe,  as  has  been  suggested  by  counsel 
for  plaintiff  In  error,  that  chapter  145  of 
Mansfield  Digest  of  the  Laws  of  Arkansas 
was  not  extended  over  and  put  In  force  In 
the  Indian  Territory  by  Congress,  notwith- 
standing the  aasnmptlon  to  tbat  effect  by  the 
Supreme  Court  of  the  territory  of  Oklahoma 
in  W.  U.  TeL  Co.  t.  Pratt,  18  OkL  274,  89 
Pac.  237. 

[3]  The  federal  courts,  prior  to  the  time 
this  cause  of  action  arose,  had  decided  the 
questions  in  this  case  adversely  to  the  con- 
tention of  defendant  in  error.  Thus  it  had 
been  held  in  Southern  Express  Co.  v.  Cald- 
weU,  21  Wall.  (88  D.  S.)  264,  22  L.  Ed.  556, 
W.  U.  TeL  Co.  V.  Texas,  105  V.  S.  460,  26 
L.  Ed.  1067,  and  Primrose  v.  W.  U.  TeL  Co., 
154  U.  S.  1,  14  Sup.  Ct  1098,  38  L.  Ed.  883; 
that  telegraph  companies  are  not  common 
carriers  and  are  not  subject  to  the  same  11a- 
bUlty. 

[4,  S]  While  in  Primrose  v.  W.  U.  TeL  Co., 
supra,  Halstead  v.  Postal  Tel.  Co.,  193  N.  T. 
293,  85  N.  E.  1078,  19  L.  B.  A.  (N.  S.)  1021, 
127  Am.  St.  Bep.  952,  and  Peersall  v.  W.  U. 
Tel.  Co.,  124  N.  Y.  270,  26  N.  E.  537,  21  Am. 
St  Bep.  662,  that  telegraph  companies  have 
the  right  to  contract  concerning  the  trans- 
mission of  messages,  and  that  they  may  send 
them  either  at  the  sender's  risk  at  a  certain 
rate,  or  at  the  company's  risk  if  the  message 
is  repeated  at  a  rate  Increased  by  one-half, 
or  they  may  Insure  the  correctness  of  the 
transmission  for  an  additional  sum  to  be 
agreed  upon;  and  it  has  also  been  held  In 
Primrose  v.  W.  U.  TeL  Co.,  supra,  Halstead 
V.  Postal  TeL  Co.,  supra,  and  in  W.  U.  TeL 
Co.  v.  Coggin,  68  Fed.  138,  15  C.  C  A.  231, 
Box  V.  Postal  Tel.  Co.,  165  Fed.  138,  01  C. 
O.  A.  172,  28  I*  B.  A.  (N.  S.)  566,  Wheelock 
V.  Postal  Tel.  Co.,  197  Mass.  119,  83  N.  E.  313, 
14  Ann.  Cas.  188,  and  W.  U.  Tel.  Co.  v.  Pratt 
supra,  that  the  provision  exempting  tbe  tele- 
graph companies  for  liability  for  error  in 
unrepeated  messages  is  binding  and  valid  in 
the  absence  of  willful  misconduct  and  gross 
negligence.  Hence  it  necessarily  follows  that 
the  lower  court  erred  in  sustaining  defend- 
ant in  error's  demurrer  to  the  answer,  which 
set  up  the  terms  of  the  contract  as  to  un- 
repeated messages,  and  that  tbe  demurrer 
to  that  part  of  the  defendant's  answer  set- 
ting  up  tbe  terms  of  the  contract  as  to  ob- 
scure messages  should  have  been  overruled, 
and  that  the  court  erred  In  refusing  to  per- 
mit the  introduction  in  evidence  of  the  con- 
tract on  the  back  of  the  original  message, 
and  also  erred  in  refusing  to  perndt  the  tde- 
graph  company's  counsel  to  read  the  same 
to  the  Jury. 

[0, 7]  Counsel  for  plaintiff  contend  that 
we  are  without  Jurisdiction  to  examine  the 
foregoing  assignments  of  error  as  raised  bf 
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the  telegraph  comxtany  for  that,  the  points 
luTOlTed  having  been  raised  by  It  In  the  trial 
court  by  demurrer  and  the  demurrer  having 
been  overruled,  the  appeal  should  have  been 
prosecuted  from  the  order  of  the  trial  court 
In  overruling  the  demurrer  and  brought  to 
this  court  within  one  year  from  the  day  the 
same  was  overruled,  which  was  not  done; 
but  this  Is  not  the  correct  rule.  Had  the  de- 
murrer been  sustained,  Instead  of  being  over- 
ruled, the  foregoing  rule  would  have  obtain- 
ed, for,  when  a  court  sustains  a  demurrer, 
the  effect  of  such  ruling  Is  to  eliminate  from 
the  case  all  further  consideration  of  the 
point  Involved,  but,  when  the  demurrer  Is 
overruled,  the  fault  of  the  pleading,  or  the 
objectionable  matter,  sought  to  be  eliminated. 
Is  retained  in  the  case  and  affects  Its  whole 
subsequent  history,  and  the  error  committed 
by  the  court  can  be  examined  when  the  whole 
case  Is  considered  on  appeal,  provided  the 
appeal  in  the  case  proper  is  seasonable 
(Walls  et  al.  v.  Farrlngton,  27  Okl.  764,  116 
Pae.  428,  86  L.  R.  A.  [N.  S.l  1174;  Love, 
SherlfT,  et  aL  v.  Cavett,  26  OkL  179, 109  Pac. 
653;  Mechanics',  etc.,  Bank  t.  Harding,  65 
Kan.  655,  70  Pac.  655;  Connor,  Sheriff,  etc., 
▼.  Wllkie,  1  Kan.  App.  492,  41  Pac.  71), 
whereas,  if  the  matter  attacked  by  the  de- 
murrer is  eliminated  from  the  case  by  sus- 
taining the  demurrer,  the  error  must  be  cur- 
ed'by  appeal  direct  from  the  order  sustain- 
ing said  demurrer  and  within  the  statutory 
time  allowed  for  appeal. 

From  a  consideration  of  the  foregoing,  it 
follows  that  the  Judgment  should  be  i^versed, 
and  the  cause  remanded  for  a  new  trial. 

PBR  CURIAM.    Adopted  in  whola 

(91  Kan.  483) 

BARKER  T.  DENNING  et  nx. 

(Supreme   Court  of  Kansas.     Feb.  7,  1914. 

Rehearing  Denied  Feb.  14,  1914.) 

(SyUaiu*  by  th«  Court.) 

1.  Covenants  (§  96*)  —  Wabbantt  —  Inoum- 
BBANCEs— Possession. 

Upon  the  sale  of  a  piece  of  land  and  a 
delivery  of  a  deed  therefor  warranting  the  land 
to  be  free  and  clear  of  all  incumbrances,  the 
grantee  is  entitled  to  the  possesion  of  the 
land  from  the  date  of  the  delivery  of  the  deed. 
[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  fj  111-129;   Dec.  Dig.  |  96. ♦] 

2.  Covenants  {§  96*)  —  Wabbantt  —  Oban- 
TEE's  Right  to  Possession— Notice  to  "Va- 
cate. 

If  the  land  is  in  the  posseBsion  of  a  tenant 
of  the  grantor  at  the  time  of  the  conveyance, 
no  duty  rests  upon  the  grantee  to  notify  the 
tenant  to  vacate,  but  the  dut^  rests  upon  the 
grantor  to  deliver  possession  in  accordance 
with  the  deed. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  K  111-129:   Dec.  Dig.  {  96.*] 

8.  Covenants  (|  127*)— Wabbawtt— Bbeaoh 
— Recovery  of  Dahaoes. 

If  the  grant«e  is  excluded  from  the  posses- 
sion of  the  land  by  a  tenant,  lawfully  holding 
possession  thereof  by  contract  with  the  gran- 


tor, the  grantee  is  entitled  to  recover  as  dam- 
ages from  the  grantor  the  value  of  the  use  and 
occupancy  for  the  time  he  is  excluded. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  {§  23&-242,  258;  Dec  Dig.  {  127.*1 

Appeal  from  District  Court,  Cowley  County. 

Action  by  W.  B.  Barker  against  Walter 
Denning  and  another.  From  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Hackney  &  tiafferty  and  F.  C.  Johnson,  all 
of  Windeld,  for  appellants.  Ed.  J.  Fleming 
of  Arkansas  City,  for  appellee. 

SMITH,  J.  On  January  4,  1909,  the  appel- 
lants sold  the  80-acre  tract  of  land  involved 
in  this  action  to  the  appellee  and  delivered  to 
appellee  a  deed  of  conveyance  warranting  the 
land  to  be  free  and  clear  of  all  incumbrances. 
On  the  1st  of  March,  following,  the  appellee 
went  upon  the  land  to  do  some  cultlvati^ 
thereon  and  was  excluded  therefrom  by  one 
Ed  Cash,  a  tenant  of  the  appellants.  There- 
upon the  appellee  gave  notice  to  Cash  to  quit 
and  brought  an  action  against  him  for  forci- 
ble entry  and  detainer.  On  the  trial  it  de- 
veloped that  the  tenant  had  rented  the  land 
of  appellants  some  three  or  four  years  pre- 
viously and  had  been  holding  over  from  year 
to  year  thereafter  without  any  contract  The 
notice  to  quit  served  upon  him  was  hot  serv- 
ed 30  days  prior  to  March  1,  1910.  In  that 
action  it  was  held  that  Cash  was  a  tenant 
from  year  to  year  and  for  want  of  reasonable 
notice  to  quit  was  entitled  to  hold  the  land 
tmtil  'March  1,  1911,  and  Judgment  for  costs 
was  given  against  the  appellee.  On  February 
19,  1912,  appellee  commenced  this  action 
against  appellants  to  recover  damages  for 
the  breach  of  the  warranty  in  the  deed.  Is- 
sue was  Joined  by  the  appellants  and  a  Jury 
trial  was  bad.  Much  evidence  was  introduc- 
ed (elating  to  the  costs  and  attorneys'  fees  In 
the  trial  before  the  Justice  of  the  peace  and 
expenses  in  attempting  to  remove  the  tenant, 
Cash;  but,  on  the  motion  of  appellants,  all 
evidence  in  regard  to  damages  was  with- 
drawn from  the  consideration  of  the  Jury  ex- 
cept the  evidence  relating  to  the  value  of  the 
use  and  occupancy  of  the  premises  from  the 
delivery  of  the  deed  until  March  1,  1910, 
and  from  March  1,  1910,  to  March  1,  1911, 
and  the  Jury  was  likewise  so  directed  in  the 
instructions.  The  appellee  claimed  damages 
for  the  use  of  the  land  to  March  1,  1910,  of 
$150,  and  from  March  1,  1910,  to  March  1, 
1911,  ?700.  The  Jury  returned  a  verdict  in 
favor  of  appellee  for  $450.  A  motion  for  new 
trial  was  overruled,  and  Judgment  was  ren- 
dered for  that  amount  and  costs.  The  appel- 
lants asked  for  several  Instructions  relating 
to  the  measure  of  damages,  one  or  two  of 
which  might  have  been  properly  given ;  but 
they  were  substantially  covered  by  the  in- 
structions given  by  the  court 

It  is  contended  that  the  appellee  proved  no 
value  of  the  use  of  the  land  from  the  time 
of  the  delivery  of  the  deed  to  March  1,  1910, 
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and  It  does  not  afflnnatlTely  appear  that  tbe 
appellee  recovered  any  damages  for  that  peri- 
od. There  was  evidence  that  the  value  of  the 
use  of  the  premises  from  tbe  delivery  of  the 
deed  was  about  $500.  This  is  the  period 
for  which  the  court  correctly  instructed  the 
Jury  that  tbe  appellee  was  entitled  to  recover 
rent 

[1,2]  Upon  the  sale  of  tbe  land  and  the 
delivery  of  the  deed,  warranting  the  land  to 
be  free  and  clear  of  all  Incumbrances,  the 
grantee  was  entitled  to  the  possession  of  tbe 
land  from  the  date  of  such  delivery.  If  the 
land  was  In  the  possession  of  a  tenant  of  tbe 
grantor  at  the  time  of  the  conveyance,  no 
duty  rested  upon  the  grantee  to  notify  tbe 
tenant  to  vacate  the  land,  but  it  was  the 
duty  of  the  grantor  to  deliver  possession  In 
accordance  with  the  deed. 

[3]  If  the  grantee  was  excluded  from  thb 
possession  of  tbe  land  by  tbe  tenant,  lawfully 
holding  possession  thereof  under  contract 
with  tbe  grantor,  tbe  grantee  is  entitled  to 
recover  as  damages  from  the  grantor  the  val- 
ue of  the  nse  and  occupancy  for  the  time  ha 
was  excluded. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 

(tl  Kan.  440) 

RICHARDSON  v,  RENNER. 
(Supreme  Court  of  Kansas.     Feb.  7,  1914.) 

Contracts  (|  100*)— Evidbnc*— Wbiohi  aicd 

sufficienct. 

In  an  action  to  recover  compensation  for 
breaking  sod  land  in  which  plaintiff  claimed 
that  by  fraud  and  mistake  a  provision  that  in 
lieu  of  accepting  the  crop  as  compensation  he 
might  at  his  option  have  a  specified  price  per 
acre  was  omitted  from  the  written  agreement, 
evidence  held  to  make  the  question  for  the  jury 
as  to  whether  plaintiff  by  reason  of  the  pain 
caused  by  a  dislocated  shoulder  was  in  such 
a  mental  condition  that  be  coald  not  read  or 
understand  the  force  of  tbe  contract  at  the 
time  he  signed  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  454;   Dec.  Dig.  t  100.»] 

Appeal  from  District  Court,  Oraham 
County. 

Action  by  A.  C.  Richardson  against  W.  L. 
Renner.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Taylor  &  Taylor,  of  lola,  F.  D.  Turck,  of 
Hill  City,  and  John  Pedroja,  of  Mulberry,  for 
appellant  W.  L.  SayerSi-of  Hill  City,  for 
appellee. 

PER  CURIAM.  This  action  was  brought 
to  recover  $300  as  tbe  agreed  price  for  break- 
ing 150  acres  of  prairie  sod  land.  Tbe  ac- 
tion was  brought  npon  a  verbal  contract 
which  provided,  according  to  the  evidence, 
that  the  appellee  should  break  160  acres  of 
land  for  the  appellant  In  the  spring  and  sum- 
mer of  1910  and  should  plant  as  much  of 
the  land  to  sod  com  as  could  be  planted  In 
proper  season;  that  on  September  1,  1910, 
appellee  was  to  have  tbe  option  to  accept 


the  sod  com  crop  as  compensation  for  the 
breaking  of  the  land  that  had  been  planted 
to  corn  or  to  have  $2.50  per  acre  for  all  the 
land  broken  and  planted  to  com  and  $2.00 
for  the  land  broken  and  not  planted;  that 
It  was  verbally  agreed  that  the  appellee 
should  lease  tbe  land  for  wheat  to  be  sown  In 
tbe  fall  of  1910.  It  was  alleged  tbat  on 
February  19, 1910,  appellant  prepared  a  writ- 
ten contract  and  procured  appellee  to  sign 
tbe  same;  tbat  by  mistake  and  oversight  on 
appellee's  part  and  by  fraud  or  mistake  on 
the  part  of  the  appellant  the  instrament  fail- 
ed to  express  the  true  contract,  verbally 
agreed  upon  by  the  parties.  A  copy  of  tte 
written  contract  was  attached  to  the  petition. 
By  Its  terms  the  appellee  agreed  to  break  the 
entire  quarter  section  described  and  to  plant 
the  same  to  corn,  the  breaking  and  planting 
to  be  done  In  the  proper  season  of  1910,  and 
that  the  consideration  appellee  was  to  have 
for  the  breaking  was  tbe  sod  com  crop. 
The  appellant,  in  answer,  denied  all  facts 
not  expressly  admitted,  admitted  the  execu- 
tion of  the  written  contract,  alleged  that  it 
fully  and  completely  stated  tbe  agreement 
between  tbe  parties,  alleged  tbat  the  only 
consideration  agreed  upon  for  tbe  breaking 
of  the  land  was  tbe  sod  com  crop  to  be 
planted  thereon 'by  the  appellee,  and  tbat 
appellee  failed  and  neglected  to  plant  the 
com  on  any  of  the  land  broken  as  agreed 
upon  and  appellant  prayed  for  Judgment  for 
costs.  A  Jury  was  Impaneled  to  try  tbe  case. 
Evidence  of  a  surgeon  was  introduced  tbat 
on  the  day  tbe  contract  was  executed  be  had 
attended  tbe  appellee  for  a  dislocated  shoul- 
der and  had  set  the  shoulder;  that  appellee 
seemed  to  be  in  great  pain;  that  he  was  with 
tbe  patient  about  an  hour  and  left  him  suf- 
fering and  in  a  nervous  condition. 

Appellee  testified  that  on  the  day  previous 
to  the  execution  of  the  contract,  he  had  been 
thrown  from  a  horse  and  had  his  shoulder 
dislocated;  that  he  came  to  the  town  and 
had  the  shoulder  set  Febmary  19,  1910,  and 
thereafter  be  met  appellant,  who  asked  him 
if  he  could  draw  up  a  contract  tbat  day,  and 
he  said  be  could ;  that  he  told  the  appellant 
that  he  wanted  tbe  contract  to  be  written 
80  they  would  understand  it;  that  appellant 
said,  "All  right"  Appellee  testified,  in  sub- 
stance, that  appellant  repeated  the  contract 
orally  as  they  bad  agreed  upon  it ;  tbat  they 
went  into  a  bank  and  appellant  wrote  the 
contract;  that  appellee  was  standing  by  ap- 
pellant a  part  of  the  time  he  was  writing  and 
part  of  the  time  appellee  was  walking 
around ;  that  his  shoulder  pained  him  so  he 
could  not  stand  stlU;  tbat  appellee  read  a 
part  of  tbe  contract  as  it  was  being  written, 
but  did  not  read  tbe  entire  contract;  that 
at  the  time  he  signed  the  contract  he  believ- 
ed it  contained  the  provisions  tbat  the  ap- 
pellant had  told  him. 

The  appellant  testified  and  gave  a  dlfler- 
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ent  version  of  tbe  oral  contract  and  testlfled. 
In  substance,  that  tbe  written  contract  was 
In  accordance  witb  tbe  oral  contract  Some 
otber  witnesses  testlfled,  but  tbelr  evidence 
did  not  bear  upon  tbe  question  wbetber  tbe 
appellee  was  In  a  condition,  at  tbe  time  of 
signing  the  written  contract,  to  "read  and 
understand  It" 

The  case  was  submitted  to  tbe  Jury  under 
proper  Instructions  given  by  the  court,  tbe 
substance  of  which  was  that  the  appellee  was 
bound  by  the  written  contract  signed  by  him 
unless  the  Jury  should  find  that  he' was  enti- 
tled, under  tbe  rules  given  them,  to  avoid 
it;  that,  if  tbe  appellee  had  an  opportunity 
to  read  the  contract  and  was  able  to  read 
and  understand  It  at  the  time,  he  is  bound  by 
it  The  Jury  returned  a  verdict  for  the  ap- 
pellee, and,  while  the  evidence  is  such  that 
different  minds  might  come  to  different  con- 
clusions, we  think  there  was  evidence  from 
which  a  Jury  might  reasonably  believe  that 
the  appellee  was  not  in  mental  condition  to 
read  and  understand  the  force  of  the  con- 
tract at  tbe  time  he  signed  it  Tbe  trial 
court  also  seems  to  have  come  to  the  same 
conclusion  and  rendered  Judgment  in  accord- 
ance with  the  verdict 
'  The  Judgment  Is  affirmed.  AU  the  Justices 
concurring. 

(91  Kan.  496) 

MORGAN  V.  UNION  PAtt  E.  CO. 
(Supreme  Court  of  Kansas.     Feb.  7,  1914.) 

(Syllabut  by  tht  Ooitrt.) 

Rahaoads  (I  898*)  —  KujjRa  Pxbson  on 
Track — Contbibxjtoby  Njequgbncs— Suf- 
ncixncy  ov  evidenck. 

In  this  case  the  plaintiS's  evidence  ia  held 
to  have  established  such  want  of  care  on  the 
part  of  the  deceased  in  steppine  in  front  of  a 
train  of  moving  cars  as  to  preclude  a  recovery 
of  damages,  and  therefore  a  demurrer  to  the 
evidence  was  rightly  sustained. 

[E!d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1356,  1358-1363;  Dec.  Dig.  { 
398.*] 

Appeal  from  District  Court,  Riley  Connty. 

Action  by  Edith  Morgan  against  the  Un- 
ion Pacific  Railroad  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

C.  B.  Daughters,  of  Manhattan,  for  appel- 
lant R.  W.  Blair,  C.  A.  Magaw,  and  T.  M 
lillard,  all  of  Topeka,  for  appellee. 

PORTER,  J.  In  an  action  against  the  rail- 
way company  to  recover  for  the  death  of 
plantlff's  husband,  the  court  sustained  a  de- 
murrer to  her  evidence,  from  which  Judgment 
she  appeals. 

Tbe  defendant's  main  tracks  run  north  and 
south  through  the  dty  of  Manhattan,  and 
cross  Colorado  avenue,  which  runs  east  and 
west  Morgan,  the  deceased,  was  in  the  em- 
ploy of  a  milling  company,  and  about  7 
o'clock  on  the  morning  of  the  accident  left 
the  freight   depot  on  the  west  side  of  the 


tracks  and  started  to  cross  to  the  east  side 
to  examine  a  freight  car  on  a  side  track  in 
the  yards,  and  to  which  be  had  been  directed 
by  tbe  agent  of  defendant  A  freight  train 
was  on  the  flrst  track  headed  north.  He 
stopped  and  waited  for  this  train  to  pull 
out  Another  freight  train  had  been  stand- 
ing on  the  track  east  of  this,  headed  in  the 
same  direk:tlon,  but  it  had  been  divided  at 
the  crossing  of  Colorado  avenue,  and  tbe 
front  section  bad  pulled  some  distance  to 
the  north.  ■  The  freight  train '  on  tbe  flrst 
track,  by  which  Morgan  was  standing,  left 
for  the  north,  and  he  crossed  that  track  and 
walked  In  a  southeasterly  direction.  Tbe 
forward  part  of  the  divided  train  In  tbe 
meantime  was  backing  sonth,  the  train  mov- 
ing about  as  fast  as  a  man  or  a  horse  could 
walk.  PlalntifTs  witnesses  testified  that 
Morgan  walked  south  along  the  end  of  this 
moving  train  for  a  little  distance,  and  then, 
as  It  seemed  to  some  of  them,  be  stepped 
around  the  .end  of  the  train  when  he  fell 
and  was  run  over.  Persons  who  were  look- 
ing directly  at  him  testified  that  they  thonght 
he  fell  before  tbe  trucks  of  the  car  struck 
him,  and  that  he  had  his  hand  on  the  rear 
car  as  he  walked  south  alongside  of  U,  and 
they  thought  that  he  attempted  to  step 
around  the  end  of- the  car  to  get  to  the  east 
side.  One  witness  called  to  another  person 
near  by,  and  said,  "There  Is  a  man  going  to 
get  killed."  At  the  street  crossing,  which 
was  about  60  feet  distant  from  where  be  fell, 
the  company  divided  the  train  and  stationed 
a  watchman.  Tbe  train  which  ran  over  the 
deceased  was  tbe  one  be  bad  been  walk- 
ing at  tbe  side  of,  and,  according  to  some  of 
the  witnesses,  he  had  bis  hand  on  the  car 
as  he  walked  along.  We  think  the  evidence 
showed  such  negligence  on  the  part  of  the 
deceased  as  prevents  a  recovery.  Appar- 
ently he  must  have  thought  that  at  the 
speed  tbe  train  was  moving,  he  could  safely 
step  around  the  end  of  the  car,  and  some 
misstep  caused  blm  to  faiL  The  negligence 
of  tbe  defendant  which  plaintiff  relied  upon 
was  tbe  failure  to  give  any  signal  of  the 
movement  of  the  train;  but  from  tbe  evi- 
dence tbe  deceased  must  liave  Imown  that 
tbe  train  Was  moving,  for  he  followed  along- 
side of  It  for  some  distance,  so  that  the  fail- 
ure to  sonnd  the  whistle  or  ring  the  bell 
could  not  have  been  the  proximate  cause  of 
the  injury.  See  Crane  v.  Railway  Co.,  89 
Kan.  472,  131  Pac.  1188,  and  cases  dted  In 
the  opinion. 

There  was  evidence  that  tbe  freight  train 
that  had  stood  on  the  flrst  track  had  left  a 
few  cinders  and  ashes,  which  were  sending 
up  some  smoke;  and  plaintiff  contends  that 
it  was  a  question  for  the  Jury  to  determine 
whether  this  did  not  prevent  tbe  deceased 
from  seeing  that  tbe  train  was  moving.  Of 
course,  if  the  smoke  obscured  bis  vision  so 
that  he  could  not  have  seen  there  was  a 
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A  further  contentioii  Is  that,  even  if  the 
statements  complained  of  were  false,  there 
is  no  evidence  that  the  defendants  knew  them 
to  be  so.  Whether  or  not  there  can  be  said 
to  have  been  any  direct  testimony  on  the 
subject,  the  entire  transaction  was  before 
the  court,  and  we  think  there  was  room  for 
a  reasonable  inference  that  the  decdt  was 
intentional. 

[5]  The  court  adopted  as  the  measure  of 
damages  the  difference  between  what  the 
property  conveyed  to  the  plaintiff  was  .actual- 
ly worti  and  what  it  would  have  been  worth 
tf  it  had  been  as  represented.  This  is  in  ac- 
cordance with  the  weight  of  authority  (14 
A.  &  E.  Encycl.  of  L.  182;  20  Cyc.  132; 
note,  123  Am.  St  Rep.  776),  and  with  prior 
decisions  of  this  court  (Speed  v.  HolUnga- 
worth,  64  Kan.  436,  38  Pac  496 ;  Stroupe  v. 
Hewitt,  90  Kan.  200,  133  Pac.  562),  although 
in  some  Jurisdictions  the  recovery  is  limited 
to  the  difference  between  the  actual  value  of 
the  property  and  the  price  paid  for  it  by  the 
plaintiff.  The  latter  rule  merely  protects 
the  person  deceived  from  suffering  actual 
loss ;  the  former,  which  Is  the  settled  rule  in 
this  jurisdiction,  gives  him  the  benefit  of  his 
bargain,  and  in  effect  forces  the  wrongdoer 
to  make  good  his  representations. 

[4]  The  final  complaint,  and  the  only  one 
which  we  find  to  be  well  founded.  Is  that 
there  was  no  competent  evidence  to  show 
what  the  dry  laud  would  be  worth  if  It  bad 
in  fact  been  irrigable.  There  was  no  evi- 
dence on  the  subject,  unless  it  Is  to  be  found 
in  testimony  that.  In  arranging  the  terms  of 
the  exchange,  it  was  put  In  at  $125  an  acre. 
In  behalf  of  the  plaintiff  it  is  contended  that 
this  should  be  taken  as  the  presumptive  val- 
ue, and,  as  the  defendants  made  no  showing 
to  the  contrary,  the  court  was  justified  in 
basing  Its  findings  upon  It  The  price  at 
which  property  is  sold,  or  the  value  of  prop- 
erty exchanged  for  It  Is  said  to  be  evidence 
of  value  in  an  action  for  procuring  Its  sale 
by  false  representations.  20  Cyc.  146;  Flsk 
V.  Hicks,  31  N.  H.  535 ;  Lovejoy  v.  Isbell,  73 
Conn.  368,  47  Atl.  682.  Here  testimony  was 
given  as  to  the  rental  value  of  the  property 
parted  with  by  the  plaintiff,  but  not  of  its 
market  value.  When  an  exchange  of  proper- 
ty is  being  arranged,  the  prices  at  which  each 
Item  is  figured  will  naturally  be  liberal,  and 
perhaps  it  may  be  assumed  that  they  will 
ordinarily  be  somewhat  above  the  market 
value.  As  was  said  in  Shldy  v.  Cutter  and 
Fitch,  Trustees,  et  al.,  64  Md.  674:  "The 
value  put  on  property  by  its  owner  when  ex- 
changed for  other  property  is  no  safe  or  just 
criterion  of  its  actual  market  value.  In  such 
transactions  it  becomes  the  Interest  of  each 
party  to  estimate  tils  property  above  the 
market  price,  and  such  1b  the  common  prac- 
tice." 54  Md.  67&  We  conclude  that  the 
probability  of  a  just  result  will  be  promoted 
by  a  further  hearing  upon  this  single  issue. 


The  cause  will  be  remanded,  in  order  that 
the  parties  may  offer  evidence  as  to  what  the 
dry  land  would  have  been  worth  if  its  owner- 
ship had  carried  a  right  to  the  use  of  water 
for  its  irrigation ;  the  burden  of  proof  being 
upon  the  plaintiff.  If  the  decision  is  that  it 
was  worth  $126  an  acre,  the  original  Judg- 
ment will  stand.  If  a  different  amount  is 
found,  the  judgment  will'  be  modified  accord- 
ingly. Neither  party  will  be  entitled  to  a 
jury  as  a  matter  of  right ;  the  original  waiv- 
er being  effective.  Otherwise  the  findings 
and  judgment  are  affirmed.  All  the  Justices 
concurring. 

(91  Kan.  618) 
EliKINS  V.  BOABD  OF  COM'RS  OF  WTAN 
DOTTB  COUNTY  (ZIMMEB,  Intervener). 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Byllahu*  iy  the  Court.) 

1.  Rewabub  (1 11*)— OrnoBRS— "Spbotai.  akd 
Now-Pay"  Dkpdtt  Sbsbiit. 

Evidence  that  a  person  was  a  "special  and 
non-pay"  deputy  sheriff  implies  that  his  activi- 
ties in  that  regard  were  limited  to  performing 
acts  specifically  directed,  and  that  he  was  under 
no  obliKation  to  devote  time  to  investigating 
criminal  offenses. 

[Ed.  Note. — For  other  cases,  see  Rewards, 
Cent  Dig.  H  14,  16;   Dec.  Dig.  {  11.*] 

2.  REv^ABns  (I  11*)— Pkbsonb  Who  hat  Rb- 
OEiVB— DEPtjTT  Sheriff. 

Such  a  deputy  sheriff  is  not  precluded  by 
his  office  from  claiming  a  reward  offered  for 
the  arrest  and  conviction  of  an  offender,  where 
by  bis  own  efforts  he  has  discovered  by  whom 
a  crime  was  committed  and  by  what  evidence 
this  can  be  proved. 

[Ed.  Note.— For  other  cases,  see  Rewards, 
Cent  Dig.  {{  14,  16 ;   Dec.  Dig.  {  11.*] 

3.  Rewabds  (S  8*)— Perfobmahce  of  Sebvick. 

A  person  who  discovers  the  perpetrator  of 
a  crime  and  the  evidence  by  which  he  can  be 
convicted  may  be  entitled  to  a  reward  offered 
for  the  "arrest  and  conviction"  of  the  offender, 
even  although,  havinp;  the  power  to  make  the 
arrest  himself,  be  omits  to  exercise  it  and  per- 
mits some  one  else  to  take  the  defendant  into 
custody. 

[Ed.  Note.— For  other  cases,  see  Rewards, 
Cent  Dig.  U  »-12 ;   Dec.  Dig.  <  8.*] 

Appeal  Xrom  District  Court,  Wyandotte 
County. 

Action  by  J.  W.  Elkins  against  the  Board 
of  Commissioners  of  Wyandotte  County,  in 
which  Henry  T.  Zimmer  intervenes.  From 
judgment  for  Zimmer,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

McOabe  Moore,  of  Kansas  City,  Mo.,  and 
J.  N.  Balrd,  of  Kansas  City,  Kan.,  for  appel- 
lant J.  M.  Meek  and  T.  A.  Pollock,  both  of 
Kansas  City,  Kan.,  for  appellee. 

MASON,  J.  The  board  of  county  commis- 
sioners of  Wyandotte  county  offered  a  re- 
ward for  the  "arrest  and  conviction"  of  the 
person  who  had  committed  a  murder.  J.  W. 
Elkins  brought  action  against  the  county  for 
the  amount,  asserting  that  he  had  met  the 
conditions.    H.  T.  Zimmer  set  up  a  conflicting . 


*FOT  othar  cases  ■••  lam*  tople  and  Motion  KTTMBBR  in  D«c.  Dls.  ft  Am.  DIs.  Kay-No.  Sartw  A  Rap'r  Ind«K«s 
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«-lalin,  which  he  sought  to  enforce  by  Inter- 
pleading. The  county  admitted  Its  liability 
to  one  or  the  other  of  the  claDnants.  Upon 
a  trial  the  court  sustained  a  demurrer  to  the 
erldence  of  KIklns  and  rendered  Judgment 
for  Zlmmer,  which  was  reversed  on  appeal. 
ISlklns  T.  Wyandotte  County,  86  Kan.  305, 120 
Pac.  542.  Upon  a  new  trial  judgment  was 
again  rendered  In  faror  of  Zimmer,  and  EH- 
kins  again  appeals. 

[1,2]  There  was  evidence  tending  to  es- 
tablish these  facts:  Elklns,  learning  of  the 
offer  of  the  reward,  began  an  investigation 
of  the  case.  By  talking  with  one  James  Mc- 
Mahon  he  Induced  him  to  produce  and  turn 
over  some  articles,  including  a  gun,  whldi 
were  hidden  in  a  cornfield.  He  told  the 
sheriff  of  this,  stating  that  McMahon  was 
the  guilty  person.  The  sheriff  directed  the 
undersherlff  and  Zlmmer  to  send  and  get 
him.  McMahon  was  arrested,  and  on  being 
confronted  with  the  articles  found  In  the 
Oeld  confessed.  Elklns  was  at  the  time  a 
"special  and  non-pay"  depu^  sheriff.  The 
description  of  Elkins  as  a  "special  and  non- 
pay"  deputy  seems  fairly  to  imply  that,  while 
he  held  a  com  mission  as  a  deputy  sheriff, 
his  activities  in  that  connection  were  limited 
to  serving  such  papers  as  might  be  delivered 
to  him,  or  performing  such  other  acts  as 
might  be  specifically  directed.  Clearly  be 
was  under  no  obligation  to  devote  time  to  the 
Investigation  of  criminal  offenses.  This  was 
evidently  the  view  of  the  trial  court,  for  the 
mere  fact  of  Elkins'  official  character  was 
not  held  to  prevent  his  recovering  the  reward. 

L3]  A  reversal  is  asked  because  of  an  in- 
struction to  the  effect  that  it  was  the  duty 
of.  any  one  seeking  to  earn  the  reward  to  do 
all  he  legally  had  a  right  to  do  towards  the 
arrest  of  the  murderer ;  that,  if  Elkins  was  a 
deputy  sheriff,  be  had  a  legal  right  to  arrest 
McMahon  upon  discovering  him  to  be  the 
murderer;  and  that  it  having  the  right  and 
the  opportunity  to  make  sudi  arrest,  he  vol- 
untarily chose  not  to  do  so,  and  Zlmmer,  act- 
ing for  his  own  benefit  and  for  himself,  ar- 
rested McMahon,  then  Zimmer  was  entitled  to 
the  reward.  Public  policy  forbids  an  ofHcer  to 
claim  a  reward  for  merely  doing  bis  duty,  but 
that  is  the  extent  to  which  his  official  char- 
acter affects  the  matter.  Marsh  v.  Express 
Co.,  88  Kan.  538,  128  Pac.  168,  43  L.  R.  A  (N. 
S.)  133.  See,  also,  24  A  &  E.  ESncyL  of  L. 
963;  34  Uyc.  1753;  note,  Ann.  Cas.  1912C 
U»4 ;  note,  43  U  R.  A.  (>.  S.)  131;  HarUey 
V.  Inhabitants  of  Granville  (Masa)  102  N.  E. 
942.  If  Elkins  is  entitled  to  the  reward,  it 
is  because  of  voluntary  investigations,  not 
required  by  his  otUce,  which  resulted  in  dis- 
coveries leading  to  the  arrest  and  conviction 
of  McMahon.  His  official  character  can  hard- 
ly enter  into  the  matter,  because  as  a  private 
citizen  he  tiad  authority  to  make  the  arrest 
State  V.  Mowiy,  37  Kan.  369.  377,  15  Pac 
282;  Gamier  v.  Squires,  62  Kan.  321,  62  Pac. 
1006;  5  Enc.  L.  &  P.  484;  8  Cya  886.    U  in 


order  to  gain  the  reward  he  was  required  to 
do  all  he  legally  could  toward  the  arrest,  bis 
omission  to  make  the  arrest  would  be  equally 
fatal  to  his  recovery,  whether  he  was  an 
officer  or  a  private  citizen. 

In  some  circumstances  the  person  actually 
making  an  arrest  might  obviously  be  entitled 
to  the  reward — for  instance,  where  a  known 
and  unconcealed  murderer  was  at  large,  and 
the  difficulty  in  enforcing  the  law  lay  in  tak- 
ing him  into  custody.  The  present  case  does 
not  appear  to  be  one  to  which  that  rule  ap- 
plies. The  Jury  may  have  found  that  the 
only  real  difficulty  In  the  affair  was  to  as- 
certain by  whom  the  murder  was  committed 
and  by  what  evidence  this  could  be  proved, 
that  Elkins  by  his  own  efforts  discovered 
the  facts  that  made  it  known  that  McMahon 
was  the  murderer,  that  he  reported  these 
facta  to  the  sheriff,  and  that  as  the  natural 
result  of  this  report  the  arrest  was  made  by 
Ziinmer.  Such  findings  in  the  opinion  of  this 
court  would  require  a  verdict  for  Elkins. 
But  under  the  instruction  complained  of  such 
a  verdict  was  forbidden  if  the  Jury  also  found 
that  Elkins  could  have  himself  arrested  Mc- 
Mahon, but  omitted  to  do  so.  We  think  the 
instruction  put  too  much  stress  upon  the 
question  as  to  who  made  the  arrest,  and  un- 
duly limited  the  effect  of  another  instruc- 
tion, in  the  following  words,  which  correctly 
stated  the  principle  by  which  the  matter  In 
dispute  should  be  determined:  "A  literal 
compliance  with  the  terms  of  the  reward  is 
not  required,  neither  need  there  be  an  actual 
physical  arrest  by  a  claimant;  but  if  you 
find  from  a  preponderance  of  the  evidence 
that  one  of  the  said  parties,  plaintiff  or  inter- 
vener, acting  with  a  knowledge  that  said  re- 
ward had  been  offered  and  with  a  view  to 
obtain  it,  performed  substantially  the  terms 
of  said  offer  of  reward,  and  discovered  evi- 
dence and  performed  services  which  were  the 
primary,  proximate,  procuring,  and  predomi- 
nant cause  of  the  arrest  and  conviction  of 
one  James  McMahon  for  the  crime  in  ques- 
tion, you  will  find  for  that  party." 

The  argument  is  made  that  Elkins  in  bis 
petition  alleged  that  he  had  made  the  arrest, 
and  therefore  that  he  cannot  complain  of 
the  ruling  in  question.  However  defective  his 
pleading  may  have  been,  the  character  of  bis 
claim  was  necessarily  made  clear  at  the  first 
trial,  and  Zlmmer  cannot  have  been  misled. 
It  may  be  remarked  that  situations  frequent- 
ly arise  in  which  substantial  Justice  is  pro- 
moted by  the  division  of  a  reward  among 
several  claimants.  The  right  of  a  court  of 
equity  to  make  such  an  apportionment  has 
been  asserted,  although  in  other  instances  It 
has  been  denied.  Rogers  v.  McCoacb,  66 
Misc.  Rep.  85,  120  N.  X.  Supp.  686;  42  Cent. 
Dig.  Rewards,  |  16;  17  Dea  Dig.  Rewards, 
112. 

After  the  first  Judgment  in  favor  of  Zim- 
mer was  aiqpealed  from,  Zlmmer  gave  a  bond 
tA  enforce  it  notwithstanding  the  appeal,  and 
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It  was  paid.  The  county  asks  that  It  be  re- 
lieved of  liability  for  the  costs  that  hare 
since  accrued.  The  controversy  Is  between 
Clklns  and  Zlmmer,  and  the  costs  should 
be  awarded  accordingly. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered.   All  the  Justices  concurring. 


(91  Kan.  M2) 

STATU  T.  ADAMS. 
(Sapreme  Court  of  Kansas.    Feb.  7,  1914.) 

fSifllahut  hv  the  Court.) 
L  Fkncts  (I  28*)— CanaNAL  Law  ({  390*)— 
Teabino  Down  Fence— Proskcdtion— Evi- 
dence—Intent— Submissioit  OF  Issue. 
The  record  In  a  misdemeanor  case  examined 
and  keitf  not  to  require  the  grantiDg  of  a  new 
triaL 

[E!d.  Note.— For  other  cases,  see  Fences,  Cent. 
Dig.  II  62-67:  Dec.  Dig.  J  28;*  Criminal  Law, 
Cent  Dig.  I  888;    Dec.  Dig.  {  890.*] 

(Additional  ByHabut  hy  Editorial  Staff.) 

2.  Fkncsb  (I  28*)— Teaeino  Down  Fxhce— 

Criminal  Offense— Elements. 

Neither  malice  nor  willfulness  is  an  ingredi- 
ent of  the  offense  of  throwing  down  a  fence  and 
driving  across  another's  land  in  violation  of 
Gen.  St  1909,  |  9698,  as  amended  by  Laws  1911. 
c.  166. 

[Ed.  Note.— For  other  cases,  see  Fences,  Cent. 
Dig.  I!  62-67 ;    Dec.  Dig.  |  28.*] 

Appeal  from  District  Court,  Barton  County. 
S.  E.  Adams  was  convicted  of  a  misde- 
meanor, and  appeals.    Affirmed. 

F.  Dumont  Smith,  of  Hutchinson,  and 
Banta  &,  AUphin,  of  Qreat  Bend,  for  appel- 
lant Jno.  S.  Dawson,  Atty.  Qen.,  and  R.  C. 
Russell  and  F.  V.  Russell,  both  of  Great 
Bend,  for  the  State. 

MASON,  J.  S.  B.  Adams  appeals  from  a 
conviction  under  the  statute  making  guilty 
of  a  misdemeanor  any  one  who  "shall  volun- 
tarily throw  down  or  open  any  bars,  gates 
or  fences  and  leave  the  same  open  or  down, 
other  than  those  that  lead  into  his  own  in- 
closure,  or  shall  drive  across  any  lands  used 
for  agricultural  purposes  after  such  gates 
or  fences  have  been  thrown  down,  and  shall 
damage  such  lands  thereby,  without  the  con- 
sent of  the  owner  of  such  real  estate"  Oen. 
St  1909,  I  9693,  as  amended  by  chapter  166, 
Laws  1911.  The  conviction  was  upon  two 
counts;  one  charging  the  throwing  down  of 
a  fence,  and  the  other  the  driving  across 
lands  after  the  fence  had  been  torn  down. 
The  punishment  assessed  was  a  flue  of  $10 
upon  each  count 

[1]  The  complaining  witness,  E.  E.  Robin- 
son, is  the  owner  of  land  on  the  south  bank 
of  the  Arkansas  river,  in  Barton  county. 
There  is  now  a  considerable  tract  between 
the  meandered  line  which  originally  con- 
stituted his  north  boundary  and  the  present 
south  bank  of  the  river.  The  defendant 
maintains  that  this  tract  is  school  land,  and 
that  he  has  acquired  rights  as  a  settler  upon 


it,  under  the  statute.  His  general  conten- 
tion Is  that  the  trial  court  committed  error 
in  refusing  to  allow  him  to  give  evidence  of 
his  claims  in  this  regard.  The  state  answers 
this  general  contention  by  asserting  that  the 
defendant  was  tried  and  convicted  of  an  of- 
fense with  respect  to  an  offense  committed 
wholly  within  the  original  boundary  lines  of 
the  patented  land  of  the  complaining  witness, 
and  'that  therefore  the  nature  of  the  de- 
fendant's claims  with  reference  to  the  tract 
north  of  the  original  meander  line  were  Im- 
material. This  court  concludes  that  the 
state's  position  is  correct,  that  any  contro- 
versy with  respect  to  the  land  between  the 
old  and  new  banks  of  the  river  is  foreign  to 
the  case,  and  that  the  Judgment  should  be 
affirmed. 

The  defendant  complains  of  the  refusal  of 
the  trial  court  to  allow  him  to  make  proof 
of  his  settlement  The  refusal  was  based 
spedflcally  upon  the  ground  that,  in  order 
to  convict,  it  must  be  found  that  the  fence  in 
question  was  within  the  meaffder  lines  es- 
tablished by  the  government  survey,  and  the 
Jury  were  instructed  to  that  effect  It  is  ar- 
gued that  the  defendant  should  Bave  beoi 
permitted  to  show  the  basis  of  his  occupancy, 
because  the  Jury  would  naturally  be  preju- 
diced against  him  if  it  appeared  that  he  waa 
merely  a  squatter  without  color  of  right 
We  think  the  trial  court  was  Justified  in  ex- 
cluding the  evidence  on  the  ground  that  it 
related  to  a  controversy  not  involved  in  the 
present  action. 

The  defendant  testified  that  in  the  course 
of  plowing  a  fire-guard  he  removed  parts  of 
a  fence.  His  attorney  asked  him:  "What 
was  your  intention  in  opening  it  that  wayT 
An  objection  was  made  by  the  state,  which 
the  court  sustained.  It  is  contended  that  this 
ruling  prevented  the  defendant  from  mak- 
ing his  defense,  and  that  he  thereby  suffered 
a  prejudice  which  was  intensified  by  the 
court's  refusal  to  give  an  instruction  read- 
ing as  follows:  "If  the  defendant  opened  the 
fences  in  controversy  under  an  honest  mis- 
take, believing  that  the  same  were  on  land 
belonging  to  the  state  of  Kansas,  on  which 
he  had  settled  with  the  Intention  of  proving 
np  and  purchasing  the  same  as  school  land, 
he  cannot  be  convicted." 

[2]  The  defendant  maintains  that  by  these 
rulings  he  was  prevented  from  showing  that 
he  removed  the  fence  under  a  Justiflableb 
even  if  mistaken,  belief  that  it  stood  upon 
the  land  to  which  he  was  asserting  a  claim. 
If  be  actually  tried  to  make  this  defense  and 
was  denied  the  opportunity,  he  has  at  least 
plausible  ground  of  complaint;  but  we  think 
the  record  as  a  whole  does  not  disclose  that 
situation.  The  inquiry  as  to  the  defendant's 
intention  did  not  affirmatively  suggest  such 
a  defense.  Malice,  or  even  willfulness,  ia  not 
an  ingredient  of  the  misdemeanor  defined  by 
the  statute,  and  in  one  point  of  view  the  de- 
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fendant's  motlre  was  immaterial.  It  seems 
probable  that  tbe  court  had  this  thought  In 
mind,  and  was  desirous  also  that  the  issue  on 
trial  should  not  be  confused  with  the  contro- 
versy as  to  the  title  to  the  new  bank  of  the 
river.  If  the  purpose  of  this  question  were 
to  elicit  testimony  that  the  defendant  had 
acted  under  a  mistake  as  to  the  location  of 
tbe  meander  line,  the  court  should  have 
been  so  informed.  The  question  did  not 
clearly  indicate  such  an  object,  and  the  court 
cannot  be  regarded  as  having  excluded  an 
Inquiry  Into  the  matter  of  mistake  as  to  tbe 
boundary.  Marshall  r.  Marshall,  71  Kan. 
313,  80  Pac.  629.  No  other  effort  appears  to 
have  been  made  to  present  this  issue.  The 
defendant  testified  that  he  plowed  across  the 
whole  tract,  right  through  the  fences,  laying 
them  out  of  the  way ;  that  he  ran  a  straight 
line  from  one  quarter-mile  post  to  another, 
not  seeking  to  follow  the  angles,  which  va- 
ried a  little  to  the  north  and  a  little  to  tbe 
south.  In  reply  to  the  question  whether  in 
running  such  a  straight  line  there  would  be 
times  when  he  would  cat  first  on  one  side 
and  then  on  the  other  of  the  true  meander 
lines — the  true  boundary — he  replied:  "We 
would  give  and  take."  The  question  follow- 
ed: "Tou  would  perhaps  slice  off  one  side 
and  then  take  it  back  from  the  other  side 
as  you  run  your  line?"  He  answered:  "We 
went  straight  from  one  point  to  the  other 
at  each  quarter  of  a  mUe."  In  view  of  this 
evidence,  we  think  it  was  not  error  for  the 
court  to  refuse  to  submit  to  the  Jury  the  is- 
sue whether  the  defendant  had  removed  the 
fence  under  an  honest  mistake,  believing 
that  it  was  upon  what  he  regarded  as  school 
land.  It  does  not  appear  that  the  defendant 
made  any  claim  to  the  land  south  of  the 
meander  line,  or  that  there  was  any  actual 
difference  of  opinion  as  to  where  that  line 
ran.  The  suggestion  is  also  made  that  the 
defendant  was  denied  tbe  right  to  show 
that  he  was  entitled  to  remove  the  fence  be- 
cause it  Interfered  with  his  Ingress  and 
egress  to  the  land  on  which  he  claimed  to  be 
a  settler.  Tbe  evidence  already  quoted  seems 
to  Indicate  that  such  an  issue  was  not  pre- 
sented. 

It  is  difficult  to  resist  the  conclusion  that, 
upon  his  own  testimony,  the  defendant  was 
guilty  of  a  violation  of  the  statute.  If,  as  the 
Jury  must  have  found,  he  threw  down  the 
fence  which  stood  upon  tbe  land  of  the  com- 
plaining witness,  the  title  to  which  was  not 
in  dispute.  There  is  a  difference  of  Judicial 
opinion  as  to  whether  even  an  honest  mistake 
is  a  ground  of  defense  to  a  prosecution  un- 
der a  statute  which  makes  certain  acts  an 
offense,  without  requiring  the  existence  of 
any  specific  motive.  88  Cyc.  1179.  The  of- 
fense here  charged  la  not  one  which  neces- 
sarily involves  moral  turpitude.  The  sole 
punishment  provided  is  a  fine  of  not  over 
1100.  Doubtless  an  undue  Importance  has 
been  attached  to  this  case  by  reason  of  feel- 


ing engendered  by  the  controversy  over  tbe 
disputed  tract  which  does  not  really  affect  it. 
We  do  not  think  tbe  circumstances  require  a 
new   trial. 

Complaint  is  also  made  that  the  trial  court 
required  the  defendant  to  give  a  bond  of 
$400  to  keep  the  peace.  The  statute  makes 
such  a  requirement  discretionary  (Gen.  St 
1909,  I  6820  [Code  av.  Proc  {  242]),  and 
there  is  nothing  to  suggest  an  abuse  of  dis- 
cretion in  the  present  case. 

Tbe  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(91  Kan.  SOT) 
ROE  V.  SNATTINOER  et  aL 
(Supreme  C!onrt  of  Kansas.    Feb.  7,  1914.) 

(Bytlahu*  by  the  Court.) 

1.  Appeal  and  Ebbob  ({  59*)— Right  or  Ap- 
peal—Amount Involved. 

Where  a  defendant,  who  la  asking  no  afllrm- 
ative  relief  in  an  action,  appeals  to  the  Supreme 
Court  from  a  judgment  rendered  against  lum  in 
a  district  court,  ttie  amount  of  ue  Judgment 
rendered,  exclusive  of  costs,  determines  his  right 
of  appeal,  and,  if  such  judgment  does  not  occeed 
$10(),  no  appeal  i«  allowed  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  270-274;   Dec.  Dig.  g  69.*] 

(Additional  Syllahiu  by  BUtorial  Staff.) 

2.  INTXKEST  (I  19*)— CoMPTJTATION— Jddqment 

FOB  Unliquidated  Dakaoes. 

Under  Gen.  St  1900,  {  4347,  providing  that 
Judgments  shall  bear  interest  from  the  day  ren- 
dered, and  section  4344,  providing  the  classes  of 
claims  which  entitle  the  creditor'  to  interest  no 
interest  will  accrue  on  a  claim  for  unliquidated 
damages  prior  to  a  rendition  of  judgment  thereon. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  |g  S&-40;  Dec.  Dig.  g  19.*] 

Api>eal  from  District  Court,  Shawnee 
County. 

Action  by  LUlle  M.  Roe  against  Moses 
Snattlnger  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal,  and  plain- 
tiff moves  to  dismiss  the  appeaL  Motion  to 
dismiss'  sustained. 

W.  R.  Hazen  and  Irwin  Snattlnger,  both 
of  Topeka,  for  appellants.  Geo.  A.  Huron 
and  J.  J.  Schenck,  both  of  Topeka,  for  ap- 
pellee. 

SMITH,  J.  [1]  The  appellee  recovered 
Judgment  against  the  appellants  for  $100  and 
costs.  The  appellants  brought  an  appeal  to 
this  court,  and  appellee  presents  this  mo- 
tion to  dismiss  the  appeaL  Tbe  questions 
turn  upon  the  amount  in  controversy.  The 
statute  is  Interpreted  in  Blank  v.  Powell,  68 
Kan.  S56,  75  Pac.  486,  and  in  Richmond  v. 
Brummie,  52  Kan.  247,  34  Pac.  783.  In  the 
latter  case  It  is  said:  "Where  the  damages 
claimed  In  a  dvll  action  by  tbe  plaintiff  ex- 
ceed $100,  but  the  Judgment  is  for  the  plain- 
tiff for  $1(X)  only,  exclusive  of  costs,  and  tbe 
defendant  prosecutes  a  proceeding  In  error, 
the  Supreme  Court  has  not  Jurisdiction,  tor 
the  amount  or  value  In  controversy,  as  to 
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snch  defendant.  Is  flzed  by  the  judgment." 
The  same  constrnctlon  of  the  statute  Is  made 
in  Samp  v.  Braden,  73  Kan.  279,  85  Pac.  289. 

[2]  The  Judgment  rendered  was  for  only 
$100,  and  was  silent  as  to  Interest;  but  by 
operation  of  law  (section  4347  of  the  General 
Statutes  of  1909)  it  drew  interest  at  6  per 
cent  per  annum  from  the  time  It  was  ren- 
dered— not  from  the  return  of  the  verdict 
Section  4347,  supra,  proyides:  "All  Judg- 
ments of  courts  of  record  and  Justices  of  the 
peace  shall  bear  interest  from  the  day  on 
whldr  they  are  rendered,  at  the  rate  of  six 
per  cent  per  annum,  except  as  herein  other- 
wise provided."  Section  4344,  Id.,  provides 
the  classes  of  claims  which  entitle  the  credi- 
tor to  interest,  and  the  rate  and  time  for 
which  it  should  be  computed.  In  Hilling 
Co.  T.  Buoy,  71  Kan.  293,  80  Pac.  591,  It  is 
said:  "It  is  error  to  allow  interest  on  a  ver- 
dict for  unliquidated  damages  for  the  time 
between  Its  finding  and  the  rendition  of  the 
Judgment  thereon."  Appellee's  claim  was  for 
unliquidated  damages,  and  no  Interest  ac- 
crued thereon  prior  to  the  rendition  of  the 
Judgment. 

The  motion  to  dismiss  the  appeal  is  sus- 
tained.   All  the  Justices  concurring. 


(tl  Kan.  647) 

STATE  V.  LING. 

(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Bvllahut  by  the  Ooitrt.) 

1.  Indiotmbnt  and  Infobuation   (g   124*)— 
Joinder  of  Pabtieb— Nbcessitt— Adcltkbt. 

One  party  to  an  act  of  adultery  may  be 
charged  and  tried  without  joining  the  other. 

[Ed.  Note.-^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  327-333;  Dee. 
Dig.  I  124.*] 

2.  Cbiminai,  Law  (|  159*)  —  Luotations— 
Change  in  Infobmation. 

A  verbal  change,  unsubstantial  in  char- 
acter, made  In  certain  counts  of  an  information 
more  than  two  years  after  the  commission  of 
the  offense,  together  with  reverification  without 
refiling,  did  not  bring  into  operation  the  stat- 
ute of  limitations  as  to  another  count  left  un- 
changed on  which  alone  conviction  was  had. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  159.*] 

3.  ADULTEBT   (Si  1,   7,  14*)- "FOBNIOATION"   (§ 

1*)  —  Infobmation  —  Stttfioienot  —  Mab- 

BIAOB— SUFFICIBNCT  OF  EVIDENCE. 

In  this  state  voluntary  illicit  intercourse 
between  two  persons  one  married  and  the  other 
single  is  adultery  in  the  former  and  fornication 
in  the  latter,  and  hence  to  charge  adultery  it 
is  not  necessary  to  allege  tliat  the  paramour  was 
a  married  person.  But  when  such  charge  is 
made,  the  marriage  may  be  proved  by  any  com- 
petent evidence  direct  or  indirect,  and  in  this 
case  the  testimony.  Including  that  of  the  hus- 
band, to  the  marriage  ceremony  and  a  showing 
of  a  subseguent  divorce  was  sufficient  to  war- 
rant a  findmg  that  the  parties  were  married. 

[Bid.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  H  1-4,  12-18,  27,  31,  32;  Dec  Dig. 
U  1,  7,  14;*  Fornication,  Cent  Dig.  §  1 ;  Dec. 
Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp  213-214;  vol.  8,  pp.  2914^-2916.] 


4.  Cbiuinal  Law  (§  438*)— Evideno*— Photo- 

OBAPH. 

A  photograph  or  a  copy  thereof  is  receiv- 
able in  evidence,  when  it  is  shown  to  look  like 
the  person  or  object  sought  to  be  identified. 

[HM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  893 ;    Dec  D?g.  |  438.*] 

6.  Adultebt  (I  11*)— EviDKRCB— Association 

OF  Pabties. 

In  a  prosecution  for  adultery,  it  is  com- 
petesA  to  show  to  what  extent  the  parties  as- 
sociated together  for  several  months  before  and 
after  the  date  of  the  alleged  offense. 

[Ed.  Note. — For  other  cases,  see  Adultery. 
Cent  Dig.  fl  20.  23;   Dec  Dig.  {  11.*] 

6.  Criminal  Law  (|  789*)— Instbdotionb  — 

Sbabonablb  Doubt. 

It  U  not  error  to  give  substantially  the 
definition  of  reasonable  doubt  approved  in  State 
V.  Patton,  66  Kan.  486,  71  Pac  840. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  184&-1849,  1851, 1880. 1904- 
1922, 1960,  1M7;   Dec  Dig.  S  789.*] 

Appeal  from  District  Court  Butler  Goaiit7. 
Arthur  H.  ling  was  convicted  of  adultery, 
and  appeals.    Affirmed. 

W.  S.  Kenyon,  of  Jetmore,  and  Alkman  & 
Alkman,  of  El  Dorado,  for  appellant  Jno.  S. 
Dawson,  Atty.  Gen.,  and  Geo.  J.  Benson,  of 
El  Dorado,  for  the  State. 

WXST,  J.  The  defendant  was  charged  Id 
the  first  count  of  the  information  with  the 
offense  of  adultery  committed  with  a  married 
woman  therein  named;  the  second  count 
charged  lewd  and  lasdvlons  cohabitation; 
the  third,  open  and  gross  lewdness;  and  the 
fourth  unlawfully  living  with  the  woman  as 
man  and  wife.  Ue  appeals  from  a  convlo 
tlon  on  the  first  count  only,  and  assigns  as 
error  the  failure  to  Join  the  woman,  the  rul- 
ing of  the  court  touching  the  statute  of  lim- 
itations, and  In  the  admission  of  evidence, 
and  in  giving  certain  instructiona 

{1]  It  is  urged  that  the  offense  of  wlilch  the 
defendant  was  convicted  could  not  be  conunit- 
ted  by  him  alone,  and  therefore  he  could  not 
be  charged  and  prosecuted  alona  The  de- 
cision in  State  v.  Hook, -4  Kaii<  App.  461,  4S 
Pac  44,  is  dted.  It  was  ther^n  held  that  an 
information  charging  lewd  and  lasdvloTis 
abiding  and  cohabiting  must  Join  tMth  parties, 
unless  one  of  them  be  unknown  or  dead,  and 
that  snch  charge  against  the  man  alone  la 
bad.  But  this  court  in  State  v.  Learned,  7S 
Kan.  328,  85  Pac  293,  a  case  involving  the  of- 
fenses of  rape  and  Incest  committed  by  the 
same  act,  held  that  one  of  the  two  offenders 
Jointly  charged  could  be  tried  separately,  and 
disapproved  the  decision  in  the  Hook  Case. 

[3]  Our  statute  (Gen.  Stat  1909,  t  2718) 
does  not  define  adultery,  but  it  has  been  held 
tliat  it  cannot  be  committed  by  an  unmarried 
person,  and  that,  when  llUclt  intercourse  is 
had  between  two  persons,  one  married  and  the 
other  single,  it  is  adultery  in  the  former  and 
fornication  in  the  latter.  Bashford  v.  Wells, 
78  Kan.  295,  96  Pac  663,  18  U  R.  A.  (N.  S.) 
580,  16  Ann.  Cas.  310;    State  r.  Oafln,  80 
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Kan.  653,  103  Pac.  148.  In  tbe  Cbafln  Case 
the  Information  charging  adultery  between  a 
married  woman  and  a  single  man  was  quash- 
ed on  the  motion  of  the  latter,  because  adul' 
tery  cannot  be  committed  by  an  nnmarrled 
person  in  this  state,  and  this  ruling  was  up- 
held. As  both  cannot  be  charged  Jointly  with 
adultery,  we  see  no  reason  why  the  one  mar- 
ried may  not  be  charged  and  tried  separate- 
ly, and  the  authorities  holding  that  he  can 
be  so  charged  and  tried  are  numerous.  1 
Uya  955;  Bishop  Stat  Crimes,  8  670;  Whar- 
ton Crlm.  Law  (10th  Ed.)  S  1730;  State  of 
Iowa  T.  Dingee,  17  Iowa,  232,  and  cases  cited; 
State  ▼.  Searle,  66  Vt  616,  and  cases  dted; 
Stote  T.  Nelson,  89  Wash.  221,  81  Pac.  721. 
See,  also,  State  ▼.  Dreany,  66  Kan.  292,  69 
Pac.  182. 

12]  The  Information  was  filed  Mardi  7, 
1913,  charging  the  adultery  as  having  been 
committed  March  16,  1911,  the  other  counts 
being  contlned  to  March  16  and  March  14, 
1911,  On  June  16, 1913,  certain  verbal  chang- 
es were  permitted  to  be  made  in  the  second 
and  third  counts,  and  the  Information  was 
then  re  verified,  but  not  refiled,  no  change  hav- 
ing been  made  in  the  first  count  The  defend- 
ant contends  that,  when  these  changes  were 
made  and  the  information  was  reverifled,  the 
old  one  was  functus  officio,  and  the  new  or 
amended  one  should  have  been  refiled,  which 
would  bring  the  charge  more  than  two  years 
subsequent  to  the  commission  of  the  alleged  of- 
fense, and  therefore  entitle  him  to  a  discharge 
on  the  ground  that  the  statute  of  limitations 
bad  run.  If,  however,  instead  of  four  counts 
there  had  been  four  informations,  the  amend- 
ment of  certain  ones  would  not  have  affected 
the  others,  and,  whether  the  verbal  changes 
permitted  amounted  to  a  material  amendment 
or  not  they  did  not  in  any  wise  change  the 
first  count — the  only  one  under  which  con- 
viction was  had — and  It  would  seem  like  an 
extremely  technical  ruling  to  hold  that  re- 
verliication  and  failure  to  reflle  destroyed  the 
original  information,  or  the  first  count  there- 
of. State  T.  OUver,  55  Kan.  711,  41  Pac.  954, 
is  dted.  There  the  information  was  amended 
by  giving  a  different  date  to  the  alleged  of- 
fense, the  one  first  stated  being  later  than  the 
date  of  the  information,  and  it  was  said  that 
It  was  necessary  that  the  information  as 
amended  should  be  verified,  and  the  filing 
thereafter  was  proper.  The  trial  was  upon 
the  amended  and  not  upon  the  original 
charge;  hence  the  objection  to  the  former 
was  held  to  be  without  avalL  Brown  v. 
State,  4  Okl.  Or.  zUl,  116  Pac.  603,  is  reUed 
on  by  the  defendant  to  support  his  conten- 
tion. In  that  case  there  was  an  original  in- 
formation charging  an  offense  on  one  date, 
and  an  amended  Information  charging  it  on 
a  later  date,  and,  after  the  overruling  of  a 
demurrer  to  the  latter,  the  defendant  was 
tried  on  the  former,  and  this  was  held  to  be 
erroneous.  It  was  also  held  that  by  filing 
the  amended  information  before  plea  the 
original  was  set  aside  and  abandoned;    a 


statute  there  in  force  requiring  tbe  state  to 
try  but  one  alleged  criminal  transaction  at  a 
time  being  also  considered.  But  there  the 
information  contained  but  one  count  and  was 
not  amended,  and  another  document  called 
an  amended  information  was  filed,  thus  pre- 
senting a  situation  materially  different  from 
the  one  under  consideration.  If  the  first  in- 
formation had  been  quashed,  the  statute  of 
limitations  would  still  have  been  tolled  dur- 
ing its  life,  and  a  new  one  could  have  been 
filed  at  the  time  the  amendment  was  made. 
State  V.  Child,  44  Kan.  420,  24  Paa  952.  In 
State  V.  Moberly,  90  Kan.  837,  136  Paa  824, 
we  refused  to  set  aside  a  conviction  for  rob- 
beiy  merely  because  an  amendment  to  the 
Information,  setting  out  the  ownership  ot 
the  property,  was  allowed  after  plea  to  an 
original  Information  omitting  such  allegation, 
except  inferentially,  and  the  changes  here  in- 
volved are  found  to  have  been  even  less  ma- 
terial than  the  one  there  considered. 

It  is  suggested  that  the  husband  of  tbe 
woman  involved  in  the  charge  was  an  Incom- 
petent witness.  Even  if  bis  wife  had  been 
"the  accused,"  he  could  have  'testified  volun- 
tarily either  for  or  against  her,  and  certain- 
ly, under  the  circumstances,  he  was  a  com- 
petent witness.  Crlm.  Code,  $  215  [Gen.  St. 
1909,  I  6791].  The  statute  on  which  the  de- 
cision in  People  v.  Fowler,  104  Mich.  449,  62 
N.  W.  572,  dted  by  counsel,  was  based  ex- 
pressly forbade  the  husband  to  testify. 

[4]  Complaint  is  made  that  the  copy  of  a 
photograph  was  received  in  evidence  without 
a  preliminary  showing  as  to  circumstances 
and  conditions  under  which  the  original  or 
the  copy  was  taken.  But  here  tbe  essential 
foundaUon  was  laid  by  testimony  that  the 
copy  looked  like  the  person  whose  identity 
was  sought  to  be  established,  and  this  was 
sumcieut  Shorten  v.  Judd,  56  Kan.  43,  48, 
42  Pac.  337,  54  Am.  St  Rep.  587;  Wigmore 
on  Ev.  SI  790-794 ;  People  v.  Loper,  159  Cai 
6, 112  Pac.  720,  Ann.  Cas.  1912B,  1193;  Ded- 
erichs  V.  Salt  Lake  R.  Co.,  14  Utah,  187,  46 
Paa  666,  36  U  R.  A.  802. 

Objections  to  evidence  touching  certain 
apparel  found  In  a  room  where  the  offense 
was  supposed  to  have  been  committed  and  to 
testimony  concerning  a  certain  hotel  register 
were  overruled,  but  an  examination  dlsdoses 
no  error  In  such  ruUng. 

It  is  urged  that  the  testimony  ot  the  mar- 
riage of  the  woman  to  tbe  witness  dalmlng 
to  be  her  husband  was  Insuffldent  to  estab- 
lish It  It  is  hardly  necessary  to  consider 
this  matter,  for  the  reason  thait  the  defend- 
ant's guilt  In  no  wise  depended  on  the  ques- 
tion whether  his  paramour  was  married  or 
single.  But  we  think  the  evidence  was  suffi- 
dent  and  competent  State  v.  Hughes,  86 
Kan.  626, 12  Paa  28,  57  Am.  Rep.  195 ;  State 
V.  Pendleton,  67  Kan.  180,  72  Pac.  527. 

[f]  Testimony  that  the  partiea  were  aeen 
together  at  various  places  a  few  months  be. 
fore  and  after  the  alleged  conmilsslon  of  the 
offense  was  received  over  the  defendant's  ob- 
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lection,  and  It  Is  Insisted  tbat  ttils  was  boili 
Incompetent  and  prejudicial.  It  wonld  seem, 
bowever,  on  principle,  that  sncb  prior  and 
subsequent  association  together  would  shed 
some  light  on  their  relations  and  mutual 
sentiments  at  the  time  charged,  the  weight  of 
such  evidence  being  for  the  Jury,  and  such 
is  the  mle.  Wlgmore  on  Er.  |S  395-399 ;  El- 
liott on  Et.  I  2796;  1  Oyc.  961 ;  1  A.  &  E. 
Encyd.  of  L.  (2d  Ed.)  754;  State  v.  Briggs, 
68  Iowa,  416,  27  N.  W.  358 ;  People  v.  Glrd- 
ler,  66  Mich.  68,  31  N.  W.  624;  State  v. 
Snowden,  23  Utah,  318,  65  Pac.  479;  State 
y.  Nelson,  39  Wash.  221,  81  Pac  721. 

The  county  attorney  stated  what  he  expect- 
ed to  show  concerning  a  certain  transaction 
between  the  accused  and  the  paramour's  hus- 
band, and  this,  with  an  instruction  relative 
thereto,  is  criticized.  But  the  evidence  by 
way  of  admissions  by  the  husband  when  on 
the  stand  so  nearly  Justified  both  the  state- 
ment and  the  instruction  that  no  material 
prejudice  resulted. 

[I]  The  trial  court  undertook  the  doabtfnl 
task  of  clarifying  the  meaning  of  reasonable 
doubt,  and  it  Is  urged  that  the  definitions 
were  so  worded  as  to  deprive  the  defendant 
of  the  benefit  of  the  protection  of  a  reason- 
able doubt  correctly  defined.  But,  taking  to- 
gether the  different  expressions  used.  It  ap- 
pears that  the  court  substantially  followed 
the  guide  furnished  by  State  v.  Patton,  66 
Kan.  486,  71  Pac.  840,  and  this  having  been 
since  approved  (State  v.  Wolfley,  75  Kaa  406, 
89  Pac.  1046,  93  Pac.  337,  11  L.  R.  A.  [N.  S.] 
87,  12  Ann.  Cas.  412;  State  v.  Staufeldt,  86 
Kan.  976, 122  Pac.  896),  it  Will  not  now  be  re- 
jected. 

The  charge  as  to  the  sort  of  proof  neces- 
sary to  establish  guilt  Is  criticized,  but  no 
specific  ground  for  the  criticism  is  pointed 
out,  and  none  suggests  itself. 

Still  other  complaints  are  made,  and 
they  have  all  been  examined  and  considered, 
with  the  result  that  no  substantial  error  ap- 
pears. 

The  defendant's  cause  has  been  vigorous- 
ly presented  by  able  counsel,  but  the  adverse 
verdict  reached  after  considering  sufficient 
evidence  under  proper  instructions  cannot  be 
disturbed. 

The  Judgment  Is  affirmed.  All  the  Justic- 
es concurring. 

(91  Kan.  582) 

SMITH  V.  SCHRIVEB  et  al. 

(Supreme  Court  of   Kansas.      Feb.   7,   1914.) 

(Byttabiu  by  the  Court.) 

1.  Tbial  (I  143*)— Dbstorreb  to  Evidenob. 
When  the  evidence  offered  by  a  plaintiff  is 
conflicting,  and  certain  portions  of  his  own  tea- 
timoay  is  m  conflict  with  other  portions  there- 
of, sncb  evidence  should  be  submitted  to  the 
jury,  and  it  is  error  to  sustain  a  demurrer 
thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  (S  342,  343;   Dec  Dig.  {  143.»1 


2.  IVauds,  Statotb  of  f|  116*)  —  Lkasb  of 
IiAirn— Mehobandum— SurFicmrcT. 

A  note  or  memorandnm  in  writinc  signed 
by  an  agent  concerning  a  lease  of  land  for  more 
than  one  year  does  not  take  such  lease  out 
from  the  operation  of  the  statute  of  fraads, 
unless  authorised  in  writing  by  the  owner. 

[IM.  Note.— For  other  cases,  see  Fraoda, 
Statute  of.  Cent  Dig.  H  251-260:   Dec.  Dig.  i 

3.  Landlobd  ano  Tenaiti  (i  41*)  —  Vkkbai. 
Lease— Tebu. 

While  expenditures  made  on  land  by  one 
claiming  a  lease  thereof  may  sometimes  oper- 
ate as  a  part  performance  so  as  to  validate  a 
verbal  lease,  such  expenditures  cannot  ordi- 
narily determine  the  disputed  term  of  such 
lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  105;    Dec  Dig.  {  41.*] 

Appeal  from  District  Court,  Chase  County. 

Action  by  Olive  L  Smith  against  P.  D. 
Schriver  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

Madden  ft  Richardson,  of  Emporia,  for  ap- 
pellant Ferry,  Doran  ft  Dean,  of  Topeka, 
and  C.  B.  Davis,  of  Cottonwood  Falls,  for  ap- 
pellees. 

WEST,  J.  Plaintiff  sued  in  ejectment,  and, 
from  an  order  sustaining  a  demurrer  to  her 
testimony,  she  appeala  The  plaintUTs  fa- 
ther, H.  C.  Vawter,  owned  the  land  in  con- 
troversy, and  leased  It  to  the  principal  de- 
fendant's father  for  a  term  of  years  expiring 
March  1,  1910,  at  an  annual  rental  of  $140. 
Before  the  lease  expired,  the  lessee  died,  and 
the  son  became  tenant  for  the  remainder  of 
the  term.  In  the  summer  of  1909  Mr.  Vawter 
was  at  the  place,  and  discussed  with  the  de- 
fendant Schriver  the  further  leasing  to  him 
of  the  land.  The  latter  desired  a  fire-year 
term,  and  had  written  on  January  27,  1908, 
that  he  would  have  to  sublet,  and  wonld  be 
obliged  to  have  it  for  a  term  of  five  years 
at  least  A  letter  from  Mr.  Vawter  during 
the  same  month  contained  the  statement  that 
he  would  wait  awhile,  as  he  was  getting  old, 
and  did  not  know  whether  he  would  live  for 
five  years,  and  at  any  rale  would  wait  until 
the  lease  was  out  It  seems  that  the  land 
was  deeded  to  the  plaintiff  in  1909,  and  the 
deed  delivered  to  her  about  January  5,  1911. 
January  23,  1912,  she  notified  the  tenant  to 
quit  March  1st  of  that  year.  Upon  the  trial 
the  controversy  appeared  to  be  whether  the 
defendant  Schriver  was  holding  under  a  three- 
year  lease  or  simply  holding  over  from  year 
to  year.  Mr.  Vawter  testified  that  prior  to 
conveying  the  land  to  his  daughter  he  met 
P.  D.  Schriver  on  the  farm,  and  leased  the 
premises  to  him  for  a  term  of  one  year  begin- 
Ing  March  1,  1910;  that  in  the  conversation 
when  at  the  place,  1909,  he  told  Mr.  Schriver 
that  he  would  rather  let  him  have  it  than 
anybody  else  for  the  same  money,  and  that 
the  latter  agreed  to  pay  $175  for  the  year 
1910 ;  that  there  was  nothing  said  about  what 
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was  to  be  done  wltb  the  place  tor  tbe  year 
19U;  tbat  he  recelTed  1176  rent  for  that 
year  from  Mr.  Schrlver,  who  was  Just  a  hold- 
over tenant  The  rent  tor  1910  did  not  reach 
Mr  Vawter  until  early  in  the  following  year, 
and  on  February  9,.  1911,  he  wrote  Mr. 
Schrirer  complalnlnK  of  the  delay,  stating, 
among  other  things:  "I  want  more  rent  for 
it,  and,  if  you  can't  give  me  more  rent,  I  will 
see  what  I  can  do.  I  want  to  know  how 
much  you  can  give  me  for  it,  and  pay  the  first 
of  December  each  year  for  three  years,  and 
keep  up  repairs,  and  I  don't  want  any  more 
of  the  wild  grass  plowed  up.  *  *  *  I 
can't  afford  to  rent  it  for  what  I  am  getting. 
*  *  *  I  want  the  best  ofCer  you  can  make 
me,  and  on  return  mail,  if  possible.  I  want 
yon  to  have  the  first  chance,  and,  if  you  are 
as  Blow  as  yon  were  in  answering  my  letters, 
I  will  have  the  place  rented."  February  11, 
1911,  a  letter  from  the  defendant  to  Mr.  Vaw- 
ter stated:  "I  have  subleased  the  land,  as  my 
contract  with  you  was  for  five  years  per 
agreement  when  you  were  last  here."  Two 
days  later  Mr  Vawter  wrote  the  following 
letter:  •"Mr.  P.  D.  Schriver— Sir:  Your  let- 
ter received  to-day  in  regard  to  renting  of 
my  land.  When  I  was  out  there  I  said  you 
could  keep  it  for  $176.00  a  year,  payable  De- 
cember 1.  There  was  nothing  said  about  five 
years,  and,  if  there  had,  I  could  have  told 
you  I  did  not  expect  to  keep  the  land.  I 
have  deeded  the  land  away,  and  don't  own 
It  now,  and  yon  are  so  long  in  replying  to  me 
I  wrote  out  there,  and  about  renting.  I  did  not 
know  what  you  were  going  to  cto.  I  said  you 
had  the  place  nntll  the  first  of  March,  and 
time  was  getting  short,  and  I  was  to  look 
after  it  for  the  present,  and  I  thought  I 
would  give  you  the  preference  if  you  would 
do  as  well  by  me  as  any  one,  so  we  agreed 
on  three  years'  lease,  payable  December  first 
each  year,  and  keep  up  the  fences,  and  not 
plow  up  any  of  the  wild  grass,  and  that  is 
the  reason  I  wanted  to  know  as  soon  as 
possible,  so  I  make  this  request,  as  I  am 
waiting  on  you  for  this.  Tours  respectfully, 
H.  O.  Vawter."  There  was  other  testimony 
to  the  eflTect  that  the  defendant  had  claimed 
to  be  holding  under  a  three  years'  lease,  and 
at  another  time  stated  that  his  lease  expired 
In  1912.  On  redirect  examination  Mr.  Vawter 
testified  that  Mr.  Schrlver  never  to  his  knowl- 
edge accepted  a  three  years'  lease, 

[1,2]  It  is  contended  that  the  letter  of 
February  13,  1911,  amounted  to  a  note  or 
memorandum  within  the  statutes  of  frauds 
of  a  three  years'  lease,  and  controlled  regard- 
less of  the  other  testimony  touching  the  term. 
It  must  be  remembered,  however,  that  when 
this  was  written  Mr.  Vawter  did  not  own 
the  land,  and,  as  no  writing  of  the  owner  was 
shown  authorizing  him  in  any  way,  the  letter 
would  not  be  sufficient  under  the  statute  of 
frauds.  Gen.  Stat  1909,  }$  3837,  3838.  *  It 
would  seem  that  It  was  at  one  time  claimed 


by  Mr.  Schriver  that  he  had  a  five  years' 
lease,  at  another  that  he  had  a  three  years' 
lease,  and  at  another  that  he  was  simply 
holding  over  until  1912,  and  the  discrepancy 
between  Mr.  Vawter's  statements  as  a  witness 
and  his  statement  In  the  letter  was  equally 
wide.  These  discrepancies  raised  a  question 
of  fact  for  the  jury  to  determine,  and  the 
trial  court  was  not  authorized  to  weigh  the 
evidence,  and  reconcile  the  conflicts  therein, 
and  therefore  erred  in  sustaining  the  demur- 
rer. The  rule  announced  In  Acker  v.  Nor- 
man, 72  Kan.  686,  84  Pac.  681,  applies. 

[S]  It  is  argued  that  as  the  defendant 
Schriver  had  taken  possession  and  made  ex- 
penditures for  the  purpose  of  placing  the 
land  in  condition  for  use  under  the  contem- 
plated lease,  this  was  a  part  performance 
taking  the  case  out  of  the  statute  of  frauds 
regardless  of  any  written  memorandum.  If 
the  existence  of  a  valid  lease  were  in  con- 
troversy, this  contention  would  be  pertinent 
But  here  it  Is  not  the  existence  but  the  term 
of  the  lease  which  Is  in  dispute,  and  we  are 
not  aware  of  any  rule  by  which  this  question 
could  be  determinable  by  the  act  of  the  ten- 
ant in  preparing  for  a  longer  term  than  the 
landlord  conceded  he  had,  and  we  have  not 
had  our  attention  called  to  any  authority 
stating  or  supporting  such  a  rule. 

Some  of  the  letters  were  otTered  in  evidence 
after  the  plaintiff  bad  obtained  leave  to  in- 
troduce further  testimony  in  support  of  her 
application  to  reopen  the  case  after  the  de- 
murrer to  the  evidence  had  been  sustained. 
■  But  having  been  then  received,  they  appeal- 
I  ed  at  least  to  the  discretion  of  the  court  and 
I  should   therefore  be   considered  and   given 
:  their  proper  eff^    But  whether  considered 
with   the   evidence   already   introduced,    or 
,  whether  the  latter  be  viewed  alone,  the  case 
was  left  In  the  condition  of  presenting  a  con- 


flict of  evidence,  which  conflict  although  par- 
tially between  different  portions  of  a  party's 
own  testimony,  was  still  one  for  the  Jury,  and 
not  for  the  court,  to  reconcile  or  determine. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings. 
All  the  Justices  concurring. 


(91  K&n.   611) 

S.  p.  BOWSER  &  CO.  V.  BATHURST.  t 
(Supreme  Court  of  Kansas.  .  Feb.  7,  1914.) 

(ByUabiu  by  tk«  Court.) 
Saixs  (I  273*)^Impi.ii:d  WABaAiiTT— Rxpbe- 

SENTATIONS  OF  SXLLEB. 

Where,  to  induce  a  sale  of  an  article  Dot 
known  or  recognized  as  an  article  of  commerce, 
the  seller  represents  tbat  tbe  article  in  use  will 
accomplish  a  certain  purpose,  and  the  purchaser 
baa  no  opportunity  to  examine  the  article  but 
in  reliance  upon  the  representations  made,  en- 
ters into  an  executory  contract  to  purchase  the 
article,  held,  that  such  representations  consti- 
tute an  implied  warranty  that  tbe  article  will  in 
use  accomplish  the  purpose  represented. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  a  772-776;    Dea  Dig.  J  273.*] 
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Appeal  from  District  Court,  Dickinson 
Connty. 

ActioD  by  S.  F.  Bowser  &  Co.,  a  corporation, 
against  A.  0.  Batburst  From  Judgment  for 
defendant,  plaintiff  appeals.    AiDrmed. 

B.  H.  Seeds,  of  Abilene,  for  appellant  O, 
BS.  Rngh,  of  Abilene,  for  appellee. 

SMITH,  J.  The  appellant  in  this  case 
brought  suit  to  recover  the  purchase  price  of 
a  combined  gasoline  tank  and  pump.  A  veri- 
fied account  was  attached  to  the  petition, 
and  the  i)etition  alleged  the  account  was 
true  and  correct  The  appellee,  in  answer, 
denied  all  the  allegations  of  the  petition  not 
spedfically  admitted,  specifically  denied  the 
correctness  of  the  account,  and  denied  that 
be  was  Indebted  to  the  appellant  In  any  sum 
whatever.  The  answer  further  alleged  that 
an  agent  of  the  appellant  •<*  *  *  told 
said  defendant  that  if  said  pump  and  tank 
did  not  work  in  first-class  condition  and  did 
not  measure  accurately  he  did  not  need  to 
keep  same,  and  would  not  need  to  pay 
for  the  same;  that  said  plaintiff  installed 
said  gasoline  tank  and  pump  and  measur- 
ing apparatus  at  this  defendant's  premises, 
and  undertook  to  use  the  same  for  the  pur- 
poses for  which  it  was  intended,  but  that 
said  tank,  pump,  and  measuring  apparatus 
was  so  defective  in  workmanship  and  con- 
struction that  it  would  not  wortc  properly,  in 
this,  to  wit:  That  the  said  pump  and  measur- 
ing apparatus  would  not  measure  correctly. 
*  •  •"  It  was  further  alleged  that  the 
tank  and  pump  were  not  as  guaranteed  and 
warranted  by  appellant,  and  were  of  no  use 
or  value  to  the  appellee,  and  that  about  six 
months  after  the  purchase  appellee  returned 
the  same  to  the  appellant  and  owes  the  ap- 
pellant nothing  therefor.  The  answer  was 
not  verified.  In  r^ly,  the  appellant  made 
general  denial  of  all  the  allegations  of  the 
answer,  and  alleged  that  the  contract  be- 
tween appellant  and  appellee  for  the  sale 
and  purchase  of  the  property  was  In  writing 
and  was  signed  by  the  appellee.  A  copy  of 
the  order  was  attached  to  the  reply.  The 
Judgment  was  in  favor  of  the  appellee  for 
costs. 

On  the  part  of  the  appellant  it  is  urged 
that  under  section  6703  of  the  General  Statr 
utes  of  1909  (Code  Civ.  Proc.  {  110)  the  ac- 
count attached  to  the  petition  should  have 
been  taken  as  correct  the  account  being  veri- 
fied and  the  answer  thereto  not  being  verified. 
This  Is  the  clear  provision  of  the  statute, 
and  would  have  been  applicable  if  the  ap- 
pellant had  relied  thereon,  but  by  its  reply, 
it  put  the  matter  of  warranty  in  issue.  On 
the  other  hand,  the  appellee  contends  cor- 
rectly that  under  section  5722  of  the  Oeneral 
Statutes  of  1909  (Code  Qv.  Proc.  |  129)  the 
contract  having  been  pleaded  in  the  reply 
only,  the  allegations  therein  should  be  deem- 
ed to  be  controverted  by  the  adverse  party 
as  upon  direct  denial  or  avoidance.     Under 


this  provision  It  devolved  upon  the  appellant 
to  prove  both  the  execution  and  the  delivery 
of  the  contract  It  cannot  be  said  that  this 
was  affirmatively  don& 

The  appellee  introduced  evidence  tending 
to  prove  the  purpose  for  which  the  machine 
was  bought  and,  over  the  objection  of  the 
appellant,  also  was  allowed  to  prove  that  the 
appellee  had  no  opportunity  to  Inspect  the 
machine,  and  that  the  appellant's  agent  rep- 
resented that  it  would  pump  and  correctly 
measure  gasoline;  that  the  machine  was 
shipped  to  and  Installed  by  the  appellee; 
that  It  did  not  work  properly  in  that  it  failed 
to  correctly  measure  gasoline;  that  the  ap- 
pellant sent  a  man  to  fix  the  machine,  but  it 
afterwards  failed,  as  before,  to  do  the  work ; 
that  the  appellee  had  reshipped  the  machine 
to  the  appellant  and  had  not  thereafter  been 
in  possession  of  it  To  this  evidence  of  the 
appellee,  the  appellant  demurred  on  the 
ground  that  it  constituted  no  defense  under 
the  pleadings.  The  demurrer  was  overruled. 
Api>ellant  then  offered  evidence  that  the  ap- 
pellant had  not  accepted  a  retnm  of  the 
goods. 

In  the  instructions  the  court  submitted  the 
case  to  the  Jury  upon  the  theory  that  where 
a  machine  is  sold  for  a  specific  purpose  there 
is  an  Implied  warranty  that  it  will  reason- 
ably perform  such  service;  that  the  burden 
of  proof  was  upon  the  appellee  to  establish, 
by  a  preponderance  of  the  evidence,  that  the 
machine  would  not  work  as  it  was  Impliedly 
warranted  to  do,  and  that  appellee  returned 
or  offered  to  retnm  it  to  the  appellant  upon 
its  failure  to  work;  that  if  they  should  find 
from  the  evidence  that  the  machine  was  sold 
as  being  suitable  for  the  purpose  of  measur- 
ing gasoline,  and  should  find  that  it  did 
measure  gasoline  as  impliedly  warranted, 
they  should  return  a  verdict  for  the  appel- 
lant but  if  they  should  find  that  the  machine 
did  not  work  and  did  not  fill  the  implied 
warranty,  and  that  it  failed  to  measure  gaso- 
line as  Impliedly  warranted,  their  verdict 
should  be  in  favor  of  the  appellee. 

The  case  differs  very  much  from  Ehrsam 
V.  Brown,  76  Kan.  206,  91  Pac.  179,  16  K  R. 
A.  (N.  S.)  877.  In  that  case  the  article  sold 
was  a  "known,  described,  and  spedfled" 
article  of  commerce  by  a  dealer.  The  ar- 
ticle In  this  case  seems  to  have  been  sold  for 
a  definite  purpose,  viz.,  to  measure  gasoline, 
and  it  does  not  appear  to  have  been  a  known 
article  of  commerce,  but  whether  it  was  man- 
ufactured on  the  order,  or  whether  sold  by 
a  dealer,  does  not  appear. 

If  the  purchaser  had  no  opportunity  to  in- 
spect the  article  before  the  purchase,  but  re- 
lied on  the  representation  of  appellant's 
agent  the  case  is  analogous  to  Johnston  v. 
Lanter,  87  Kan.  32,  123  Pac  719.  The  sale 
w^as  made  on  an  executory  contract  and  in 
Bueh  cases,  where  there  is  no  opportunity  for 
inspection  of  the  article,  a  representation 
of  quality  amounts  to  an  implied  warranty. 
Many  cases  sustaining  this  rule  are  collated 
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in  Morse  v.  Moore,  83  Me.  473,  22  Ati.  362, 
13  L.  R.  A.  224,  23  Am.  St  Rep.  783. 

Uotwlttastanding  the  Irregnlarltles  In  the 
pleading,  the  appellant  was  not  In  a  position 
to  complain. 

The  lodgment  la  affirmed.  AU  the  Justices 
concurring. 

(»1  Kan.  434) 

NORTHRUP  NAT.  BANK  t.  WEBSTER  RE- 
FINING CO.  et  al. 
(Supreme  Gonrt  of  Kansas.    Feb.  7,  1914.) 

(Svnahv$  hy  the   Court.) 

1.  RirKRENCB  (5  100*)— Report— Objbctioks 
—Motion  to  Auend  Judgment. 

Where  a  referee  is  appointed  to  find  the 
facts  and  condnaiona  of  law  in  an  action,  his 
report  of  the  facts,  approved  by  the  court,  ia 
not  challenged  by  a  motion  to  modify  and 
amend  the  judgment. 

[Ed.  Note. — ^For  other  cases,  see  Reference, 
Cent  Wg.  II  167-168;   Dec.  Dig.  i  100.*] 

2.  Affkai.  and  Ekbob  (II 220,  883*)— Scope  of 
Review  —  Denial  of  Motion  to  Auend 
judqment. 

On  an  appeal  from  an  order  oyemiling  snch 
motion  to  modify  and  amend  a  judgment,  errors 
of  law  can  only  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  1326-1332.  17M»,  1766, 
345ChS455;    Dec  Dig.  Si  220,  863.*] 

3.  Appeal  and  Bbbob  (5  984*)— Appobtion- 

MENT— DiSCBETIO  N— RECEI  VEBB. 

The  apportionment  of  costs  as  between  the 
parties  recovering  judgments,  in  case  the  costs 
can  only  be  made  from  the  funds  in  the  bands 
of  the  receiver,  rests  in  the  judicial  discretion 
of  the  court  and  such  order  of  apportionment 
cannot  be  reversed  or  changed  except  for  an 
abuse  of  such  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {S  3815,  3881-B888;  Dec. 
Dig.  I  984.*] 

On  rehearing.    Affirmed. 
For  former  opinion,  see  89  Kan.  738,  132 
Fac.  832. 

S.  A.  Gard  and  Baxter  D.  McCIain,  both 
of  lola,  for  appellant.  George  A.  Amos,  of 
Humboldt,  and  Jno.  F.  Ooshorn,  of  lola,  for 
appellees. 

SMITH,  J.  [1,  2]  The  former  decision  of 
this  case  (Bank  t.  Refining  Co.,  89  Kan.  738, 
132  Pac.  832)  was  based  entirely  upon  the 
absence  of  a  motion  for  a  new  trial.  Not 
only  did  the  appellee  then  contend  that  on 
account  of  the  omission  of  such  motion  no 
review  of  the  facts  could  be  had,  but  appel- 
lant. In  its  motions  for  a  rehearing,  con- 
cedes that  prominence  was  given  to  the  find- 
ings of  facts  reported  by  the  referee.  Also 
it  may  be  said  that,  while  the  assignment  of 
errors  was  sufficient  to  justify  the  appeal, 
neither  the  abstract  nor  the  brief  of  appel- 
lant Indicated  the  remedy  desired.  However, 
as  a  motion  to  modify  and  amend  the  judg- 
ment was  presented  to  the  trial  court,  under 
the  provisions  of  section  300  of  the  Code  of 
Ulvll  Procednre  (section  6894  of  the  General 
Statutes  of  1909),  a  rehearing  was  granted, 
and  the  appeal  is  entertained. 


The  action  was  commenced  May  6,  190S, 
to  foreclose  certain  real  estate  and  chattel 
mortgages,  two  of  which  were  in  the  form  of 
bills  of  sale,  against  the  Webster  Refining 
Company,  located  at  Humlwldt,  Kan.,  given 
to  secure  a  loan  of  $10,000  and  interest  Tlie 
real  estate  described  in  the  mortgage,  desig- 
nated A,  consists  of  certain  lota  and  blocks 
in  an  addition  to  the  city  of  Humboldt  The 
chattel  mortgages,  deisignated  B,  0,  D,  and 
E,  described  the  mortgaged  property  gen- 
erally as  located  upon  the  real  estate  de- 
scribed in  mortgage  A  or  as  used  in  connec- 
tion with  the  Webster  Refining  Company's 
plant  The  chattel  mortgages  contained  the 
usual  provisions  in  regard  to  possession  in 
the  refining  company  until  default  be  made 
in  payment  or  upon  certain  other  specified 
conditions  that  the  bank  might  take  the 
same  Into  its  own  possession.  The  biU  of 
sale,  designated  C,  was  to  become  absolute 
within  one  year.  The  other  'bill  of  sale  by 
its  terms  was  absolute  upon  its  execution, 
but  also  by  its  terms  was  giv^i  as  security 
for  the  loan  of  110,000. 

On  April  16,  1908,  upon  the  back  of  a  writ- 
ten demand,  C.  D.  Webster  executed  the  fol- 
lowing writing:  "In  pursuance  of  the  within 
demand  I  hereby  surrender  the  possession  of 
the  within  chattel  property  to  the  said  A.  X>. 
Brumbaugh,  L.  It.  Northrup  and  F.  J.  Hor- 
ton  of  lola,  Kansas.  Witness  my  hand  at 
Okmulgee,  Oklahoma,  this  16th  day  of  April, 
1908.  [Signed]  C.  D.  Webster,  Pres.  of  Web- 
ster Refining  Co."  Webster  also  executed 
a  like  writing  purporting  to  surrender  the 
possession  of  the  property  described  in  in- 
struments D  and  E  to  Brumbaugh,  Northmp, 
and  Horton. 

On  February  24,  1908,  Eastbam  &  Jackson 
obtained  a  judgment  against  the  refining 
company  for  $179.50  and  costs.  On  April 
20,  1908,  the  Humboldt  Telephone  Company 
obtained  a  Judgment  against  the  refining 
company  for  943.50  and  costs,  and  on  April 
22,  1908,  executions  were  issued  on  each 
judgment  and  levied  by  a  constable  on  a  lot 
of  tar  and  distillate,  the  property  was  ad- 
vertised for  sale,  and  the  sale  was  enjoined 
by  the  order  of  the  district  court  on  the  peti- 
tion of  appellant  Thereafter  a  receiver  was 
appointed  on  the  application  of  the  bank  to 
take  charge  of  all  the  property  mortgaged  and 
levied  upon,  and  an  order  was  entered  making 
the  judgment  creditors  parties  to  the  action 
and  restraining  them  from  proceeding  with  the 
execution  sales.  Thereupon  some  30  persons, 
firms,  and  corporations,  upon  leave  of  court, 
filed  interpleas  and  set  up  claims  in  the  ac- 
tion, and,  on  the  application  of  the  Inter- 
pleaders, the  court  appointed  A.  H.  Can^ 
bell  as  referee  with  authority  to  hear,  try, 
and  determine  the  issues  pending  in  the  case, 
make  and  state  findings  of  fact  and  conclu- 
sions of  law,  and  file  a  full  report  in  court 
Mr.   Campbell  l>eing   unable    to   serve,   the 
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court  thereafter  sabstltatefl  Jobn  F.  Oos- 
hom  In  bis  place,  who  began  taking  testi- 
mony In  December,  1909,  and  continued  from 
time  to  time  until  July,  1911.  He  filed  his 
report  July  20,  1911. 

As  stated  by  the  appellant  the  report  con- 
sisted of  441  typewritten  sheets,  practically 
all  of  which  was  the  evidence  pertaining  to 
one  issue,  viz.,  whether  or  not  the  plaintiff 
bank  was  a  mortgagee  in  possession.  It  also 
appears  that  the  refining  company  filed  only 
a  general  denial  in  answer  to  the  petitions 
for  foreclosure,  and  no  further  defense  was 
made  by  it 

In  its  petition  for  rehearing  the  appellant 
states  that  the  refining  company  made  no 
defense  to  its  petition  except  to  file  a  general 
deniaL  This  appears  to  be  true  and  is  true 
also  as  to  the  claims  of  the  interpleaders,  if, 
indeed,  the  refining  company  denied  tbeir 
claims.  The  necessity  for  a  referee  arose 
over  the  claims  of  the  Interpleaders  which 
the  appellant  resisted,  and  by  far  the  larger 
amount  of  costs  incurred  were  made  over 
this  controversy;  the  appellant  claiming 
that  it  was  a  mortgagee  in  possession,  and 
the  interpleaders  claiming  that  it  was  not 
in  possession.  Upon  this  issue  the  referee 
found  in  favor  of  the  interpleaders.  In  its 
petition  the  appellant  asserts  that  upon  the 
issues  raised  upon  the  question  of  its  being 
a  mortgagee  in  possession,  the  referee  and 
trial  Judge  found  in  Its  favor.  The  first  find- 
ing of  the  referee,  which  was  approved  by 
the  court  reads  as  follows:  "That  the  plain- 
tur,  the  Northrup  National  Bank,  was  not  at 
any  time  in  possession  of,  neither  did  it  at 
any  time  exercise  any  control  of,  the  prop- 
erty of  the  defendant  the  Webster  Refining 
Company  either  directly  or  by  or  through 
any  agent  on  its  behalf  authorized." 

We  cannot  understand  the  claim,  as  an- 
swered by  the  finding,  except  In  view  of  the 
argument  made  that  the  mortgages,  bills  of 
sale,  and  instruments,  signed  by  Webster, 
conveyed  the  possession  to  the  plaintiff.  It 
Is  true  that  the  mortgages  gave  the  right  of 
possession  to  appellant  upon  default  of  pay- 
ment and  other  conditions,  that  one  of  the 
bills  of  sale  by  its  terms  was  to  become  abso- 
lute if  the  debt  were  not  paid  within  one 
year,  and  another  purported  to  be  a  full  con- 
veyance of  a  one-half  interest  in  the  property 
described  therein ;  yet  as  said  by  appellant 
in  the  abstract  all  of  these  instruments 
were  taken  as  security  for  the  payment  of  an 
indebtedness.  The  bills  of  sale  were  there- 
fore but  chattel  mortgages.  The  conditions 
of  these  instruments  having  been  broken  by 
the  tefining  company,  they  did  convey  the 
right  of  possession  to  appellant  as  did  also 
the  writing  signed  by  Webster,  as  president 
of  the  refining  company,  on  April  16,  1908, 
but  our  attention  is  not  called  to  any  finding 
that  the  appellant  ever  exercised  this  right 
and  actually  took  ixmsession  by  itself  or  au- 
thorised agent  and  the  first  finding  abon 


referred  to  negatives  any  Idea  that  the  ap- 
pellant ever  did  take  possession.  There  is  a 
difference  between  actual  possession  and  the 
right  of  possession. 

By  the  provisions  of  section  300  of  the 
Code,  the  finding  of  fact  by  a  referee  has 
the  effect  of  a  special  verdict  and,  by  anal- 
ogy, can  be  reviewed,  in  the  first  instance^ 
only  by  the  trial  court  No  review  thereof 
in  that  court  was  Invoked,  but  only  a  modifi- 
cation of  the  Judgment  was  asked.  The  pro- 
vision cited  in  section  307  of  the  Code  (Gen. 
8t  1909,  {  5901)  is  applicable  only,  as  it  par- 
ports  to  be,  under  a  motion  for  a  new  trial 
It  follows  that  the  facts  are  conclusively  de- 
termined by  the  findings,  and  no  modlflcatloii 
of  the  judgment  can  be  had  unless  the  con- 
clusions of  law  are  not  Justified  by  the  facts. 

Among  the  claims  of  the  interpleaders,  to 
which  it  is  claimed  no  preference  should 
have  been  allowed  over  appellant's  mortgage 
liens,  are  those  of  Joe  Irwin  and  S.  H.  Cor- 
nelius. With  reference  to  these  claims,  find- 
ing No.  8  reads  as  follows : 

"That  the  claims  of  the  following  persons 
in  amounts  set  after  the  names  of  each,  to- 
gether with  interest  thereon  from  the  dates 
indicated,  respectively,  at  the  rate  of  6  per 
cent,  are  past  due  and  unpaid  and  owing 
from  the  defendant  are  for  wages  due  to 
laborers  or  employte,  and  that  such  laborers 
or  ethployes  were  not  officers  of  the  defend- 
ant respectively,  and  that  said  wages  ac- 
crued, respectively,  within  six  months  im- 
mediately preceding  the  appointment  of  a 
receiver  in  tills  action,  to  wit: 

Joe  Irwin 

S.  H.  Cornelius. 


.|31.10. . .  .February  17, 1908. 
.  180.00 March  20. 1908." 


This  finding  brings  the  claims  of  these  la- 
borers for  wages  fairly  within  the  provisions 
of  section  4660  of  the  General  Statutes  of 
1909,  which  was  enacted  prior  to  the  giving 
of  any  of  appellant's  mortgages,  and  entitles 
these  interpleaders  to  preference  over  the 
claims  of  the  appellant 

There  is  no  finding  as  to  whether  or  not 
the  claims  of  the  interpleaders,  Eastham  & 
Johnson  and  the  Humboldt  Telephone  Com- 
pany, originated  as  did  those  of  Irwin  and 
Cornelius,  but  as  the  claims  were  allowed 
preference,  evidently  with  the  statute  in 
mind,  a  presumption  should  be  Indulged  in 
support  of  the  Judgment  rather  than  to  de- 
feat it  If  these  parties  bad  valid  labor 
claims  wMch  were  entitled  to  priority  under 
the  statute,  and  had  Judgments  therefor,  and 
sufficient  property  held  and  advertised  for 
sale  under  executions  Issued  on  the  Judg- 
ments, and  if  by  the  Injunction,  secured  by 
appellant,  the  sale  was  stayed,  the  property 
turned  over  to  the  receiver  and  sold  by  him, 
and  the  price  thereof  became  a  part  of  the 
fund  to  be  apportioned,  these  Judgment  cred- 
itors should,  as  found,  be  paid  out  of  such 
fond  the  amount  of  their  Judgments.    This 
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was  the  legal  condnslon  reached,  and  there 
was  no  error  therein. 

[3]  As  to  the  question  of  the  allowance 
and  apportionment  of  costs,  It- is  clear  that 
thla  case  Is  one  that  falls  within  the  provl- 
slons  of  section  6210  of  the  General  Statutes 
of  1909  (Code  CiV.  Proc.  |  615),  which  pro- 
Tides  that  the  costs  may  be  apportioned  by 
the  court  as  in  its  discretion  it  may  think 
right  and  equitable.  The  appellant,  it  is 
true,  submitted  a  motion  to  the  court  to  re- 
taz  the  costs,  and  specified  therein  how  it 
claimed  the  costs  should  be  taxed.  Its  plan 
tor  a  division  of  the  costs  was  based  on  the 
theory  that  all  the  issues  between  the  appel- 
lant and  the  interpleadera  were  determined 
in  favor  of  the  appellant  The  contrary 
seems  to  be  more  nearly  true,  and  we  think 
the  court  did  not  err  in  overruling  that  mo- 
tion. 

We  are  not  prepared  to  say  that  the  court 
abused  its  discretion  In  taxing  the  costs  all 
to  the  defendant  refining  company  In  the 
first  Instance,  and  In  the  second  Instance  to 
the  appellant,  as  between  the  appellant  and 
the  interpleaders.  The  Judgment  of  the 
court,  in  this  respect,  should  not  be  disturb- 
ed unless  it  plainly  appears  that  the  court 
abused  the  discretion  conferred  on  it  by  stat- 
ute. 

The  Judgment  is  afllrmed.  AU  the  Justices 
Cioncnr. 

(91  Kan.  526) 
WHITE  v.  CHICAGO,  R.  I.  A  P.  RT.  CO. 

(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Syttobut  (y  tAe  Court.) 

1.  Nbw  Trial  (S  70*)— Granting  Nkw  Triai.. 

To  justify  tbis  court  in  reversing  an  order 
of  the  district  court  setting  aside  the  verdict  of 
a  jury  and  granting  a  new  trial  on  the  ground 
that  the  verdict  is  not  sustained  by  the  evi- 
dence, it  must  appear  that  the  evidence  points 
to  but  one  rational  conclusion  of  fact,  the  one 
found  by  the  verdict 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i|  142,  143 ;   Dec.  Dig.  i  70.*] 

2.  GRANTino  Nkw  Trial. 

An  examination  of  the  evidence  in  this 
case  fails  to  disclose  that  the  trial  court  abased 
its  discretion  in  granting  a  new  trial. 

(Additional  Byttabiit  by  Bditorial  Staff.) 

8.  Railroads  ({  480*)  —  Fiaxa  —  Bdrdkn  of 
Proot. 

Where,  in  an  action  for  the  destruction  of 

groperty  by  fire,  plalntiS's  evidence  showed  that 
e  was  the  owner  of  the  premises  and  that  the 
fire  was  set  out  by  defendant's  train,  the  bur- 
den was  on  defendant  to  rebut  the  presumption 
of  negligence  arising  therefrom. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  1709-1716.  1733;  Dec.  Dig.  I 
480.*] 

Appeal  from  District  Court,  Butler  County. 

Action  by  C.  li.  White  against  the  Cttilcago, 
Bock  Island  &  Padflc  Railway  Company. 
From  a  Judgment  granting  a  new  trial,  de- 
fendant appeals.    Affirmed. 


Paul  E.  Walker  and  Luther  Burns,  both  of 
Topeka,  and  T.  A.  Kramer,  of  El  Dorado, 
for  appellant  C.  L.  Aikman,  of  El  Dorado, 
for  appellee. 

PORTER,  J.  The  sole  quastton  in  this 
appeal  is  whether  the  trial  court  erred  in 
granting  a  new  trial. 

[1-3]  The  action  was  to  recover  the  value 
of  corn  and  stalks  in  a  field  burned  over  by 
fire,  alleged  to  have  been  caused  by  the  neg- 
ligent operation  of  one  of  defendant's  trains. 
The  Jury  returned  a  general  verdict  for  de- 
fendant The  court  set  the  verdict  aside  and 
granted  a  new  trial  on  the  sole  ground  tliat 
the  verdict  was  not  sustained  by  the  evi- 
dence. The  plaintifTs  evidence  showed  that 
he  was  the  owner  of  the  premises  and  that 
the  flze  was  set  out  by  the  train.  This,  un- 
der the  statute,  made  a  prima  fade  showing 
of  negligence,  and  the  burden  of  proof  was 
on  the  defendant  to  rebut  the  presumption 
of  negligence  arising  from  the  fact  that  the 
fire  was  caused  by  the  operation  of  its  trains. 
Railroad  Co.  v.  Chance,  64  Kan.  380,  881,  67 
Pac.  863.  The  railroad  company  claims  that 
it  overcame  the  presumption  by  showing  that 
it  had  exerdsed  ordinary  care  and  diligence 
in  equipping  its  engine  with  the  latest  ap- 
proved appliances  to  prevent  the  escaiw  of 
fire,  and  in  operating  the  train  in  question. 
But,  unless  we  are  able  to  say  that  the  trial 
court  abused  its  discretion  in  setting  aside 
the  verdict  and  granting  a  new  trial,  the 
ruling  must  be  affirmed. 

The  general  rule,  as  stated  in  Swan  v. 
Salt  Co.,  86  Kan.  260,  262,  119  Pac.  871,  872, 
and  in  numerous  other  dedsldns  of  this  court, 
is  that,  "where  a  general  verdict  is  attacked 
as  contrary  to  the  evidence,  no  Judgment  can 
be  rendered  upon  it  until  it  has  been  approv- 
ed by  the  trial  court"  In  K.  C,  W.  &  N.  W. 
R.  Co.  T.  Ryan,  49  Kan.  1,  12,  30  Pac.  108, 
109,  the  rule  was  stated  in  tliis  language: 
"It  has  been  the  unvarying  decision  of  ttiis 
court  to  permit  no  verdict  to  stand  unless 
both  the  Jury  and  the  <court  trying  the  cause 
could,  within  the  rules  prescribed,  approve 
the  same." 

In  Sanders  v.  Wakefield,  41  BCan.  11,  14, 
20  Pac.  618,  620.  it  was  said:  "New  trials 
ought  always  to  be  granted  whenever,  in  the 
opinion  of  the  trial  court,  the  party  asking 
for  a  new  trial  has  not  in  all  probability  had 
a  reasonably  fair  trial,  and  has  not  in  all 
probability  obtained  or  received  substantial 
Justice." 

In  Ireton  t.  Ireton,  62  Kan.  368,  361,  63 
Pac.  429,  480,  it  was  said  that,  if  the  trial 
court  "is  not  satisfied  with  the  verdict  and 
is  convinced  that  it  is  dearly  against  the 
weight  of  the  evidence,  no  duty  is  dearer 
than  the  granting  of  a  new  trlaL" 

TUB  court  will  not  reverse  an  order  grant- 
ing a  new  trial  "unless  error  is  clearly  es- 
tablished with  respect  to  some  pure,  simple, 
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and  unmixed  question  of  law."  Syl.,  Sanders 
y.  Wakefield,  snpra;  Scott  v.  Stone,  72  Kan. 
646,  84  Pac.  117;  Railroad  Co.  v.  Fields,  73 
Kan.  375,  85  Pac.  412;  Cronk  t.  Frazler,  86 
Kan.  879,  880,  122  Pac.  893. 

"The  allowance  of  a  motion  for  a  new  trial 
Is  largely  In  the  discretion  of  the  trial  conrt, 
and  should  be  reversed  only  for  an  abuse  of 
such  discretion."  Syl.,  Manufacturing  Co.  t. 
Bowers,  71  Kan.  260,  80  Pac.  565. 

Before  we  would  be  justified  in  reversing 
the  Judgment,  we  must  be  able  to  say,  as 
was  said  by  the  court  In  Sovereign  Camp  r. 
Thlebaud,  65  Kan.  332,  68  Pac.  348,  that  "the 
uncontradicted  evidence  •  *  •  all  points 
to  but  one  rational  conclusion  of  fact,  the 
one  found  by  the  verdict  of  the  lury."  (Syl.) 
In  that  case,  speaking  of  the  discretion  of 
the  trial  court,  it  was  said  in  the  opinion: 
"The  discretion  of  district  courts  in  the  mat- 
ter of  granting  or  refusing  new  trials  is  a 
legal,  not  a  capricious,  one.  It  must  be  war- 
ranted by  law  and  guided  by  established  prec- 
edent. It  may  not  be  exercised  simply  be- 
cause the  Judge  might  wish  the  verdict  to 
be  otherwise.  The  applicant  therefor  must 
show  a  legal  reason  for  its  exercise.  The 
saying  that  it  takes  13  to  render  a  verdict 
has  passed  to  an  adage,  but  can  mean  nothing 
more  than  that,  in  cases  where  conflicting 
evidence  raises  a  substantial  and  serious 
doubt  in  the  mind  of  the  trial  judge  of  the 
correctness  of  the  conclusion  reached  by  the 
Jury,  he  may  interfere."  At  page  337  of  66 
Kan.,  at  page  349  of  69  Pac. 

Applying  the  foregoing  well-established 
rules  to  the  present  case,  our  duty  Is  clear. 
The  trial  court  had  the  <^portunlty  of  see- 
ing the  witnesses  and  bearing  them  testify, 
which  we  have  not;  and,  since  we  are  not 
able  to  say  that  there  is  a  dear  showing 
that  the  trial  court  usurped  the  functions  of 
the  jury  by  arbitrarily  setting  aside  the  ver- 
dict and  granting  a  new  trial,  the  Judgment 
must  be  affirmed.  All  the  Justices  concur- 
ring. 

PORTER,  J.  (specially  concurring).  The 
railroad  company  promptly  assumed  the  bur- 
den of  overcoming  the  prima  facie  showing 
of  negligence  created  by  the  statute  upon 
which  the  plaintiff  wholly  relied,  and  made 
such  an  exceptionally  strong  showing  of  care 
and  diligence  in  equipping  the  engine  in 
question  with  the  latest  approved  appliances 
for  preventing  the  escape  of  fire,  care,  and 
diligence  In  the  inspection  of  these  appliances 
and  In  the  operation  of  its  train  and  in  the 
care  of  Us  roadbed  and  right  of  way,  that  I 
find  it  difficult  to  conceive  how  a  reasonable 
mind  could  arrive  at  a  different  conclusion 
from  that  reached  by  the  Jury.  The  plaintiff 
has  not  beea  able  to  direct  our  attention  to 
anything  in  the  cross-examination  of  the 
witnesses  for  the  defendant  which,  In  my 
opinion,  tends  to  overturn  the  case  made  by 


the  defendant  The  verdict  was  sustained 
by  the  evidence,  unless  the  trial  court  saw 
something  in  the  manner  or  appearance  of 
the  defendant's  witnesses  which  is  not  dis- 
closed by  the  printed  evidence,  and  which 
Induced  the  belief  that  some  of  the  defend- 
ant's evidence  should  no^  be  regarded  as 
trustworthy.  I  am  unwilling  to  establish  a 
precedent  which  might  have  the  effect  of  dis- 
couraging trial  courts  from  the  free  exercise 
of  a  discretion.  In  my  opinion  too  frequently 
disregarded,  of  setting  aside  verdicts  which 
they  do  not  in  fact  approve,  and  which  are 
manifestly  contrary  to  the  weight  of  evi- 
dence, and  which  tend  to  bring  a  reproadi 
upon  jury  trials.  I  concur  In  the  judgment 
therefore,  on  the  sole  ground  that  the  trial 
court  must  be  presumed  to  have  seen  some- 
thing in  the  manner  or  appearance  of  the 
defendant's  witnesses  which  Induced  the  be- 
lief that  their  testimony  was  not  true. 

(91  Kan.  488) 
licDANEL  V.  WHALEN  et  aL 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Syllahut  hy  the  Court.) 

1.  Fbattd  (J  59*)— Falbk  Repbesentationb-^ 
Measttbe  of  Dauaoes. 

In  an  exchange  of  properties,  where  one 
of  the  parties  fraudulently  represented  to  the 
other  that  a  tract  of  land  pointed  out  was  the 
quarter  section  that  was  to  be,  and  subsequent- 
ly was,  conveyed  and  the  tract  so  pointed  out 
was  superior  in  quality,  although  less  in  quan- 
tity, than  that  conveyed,  the  measure  of  dam- 
ages for  the  fraud  and  deceit  is  the  difference 
between  the  value  of  the  quarter  section  con- 
veyed and  what  It  would  have  been  worth  if 
the  representations  made  had  been  true;  that 
is.  what  St  would  have  been  worth  If  the  quar- 
ter section  received  had  been  such  quality  of 
land  as  the  smaller  tract  pointed  out,  and  which 
was  fraudulently  represented  to  be  the  quantity 
of  land  that  was  actually  conveyed. 

[E<d.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  if  60-62,  64 ;   Dec.  Dig.  {  59.*] 

2.  Fbaud  ({  58*)— Fai.se  Refbesektationb— 
Action  fob  Damages— Sufficiehct  of  Bvi- 

DBNCB. 

The  testimony  examined,  and  k«td  to  be 
sufficient  to  support  the  findings  and  verdict  of 
the  Jury. 

fEd.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  SS  65-69;  Dec.  Dig.  {  58.*] 

Appeal  from  District  Court,  Saline  County. 

Action  by  Mary  R  McDanel  against  John 
Whalen  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Burch,  Litowlch  &  Mason  and  H.  C  Tobey, 
all  of  Balina,  for  appellants.  R.  A.  I/ovltt 
and  Z.  C.  Mllllkln,  both  of  Salina,  for  appel- 
lee. 

JOHNSTON.  G.  J.  Mary  B.  McDanel 
brought  this  action  to  recover  damages  from 
John  Whalen  and  his  agent,  Mathias  A.  Lohr, 
alleged  to  have  resulted  from  misrepresenta- 
tion and  fraud  of  the  latter  in  the  exchange 
of  properties.  She  owned  city  property  in 
Salina,  and  Whalen  owneid  land  in  Lane  doun- 
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tj,  Kan.  An  agreement  of  exchange  was 
made  and  deeds  of  conveyance  were  executed 
and  delivered;  the  deed  from  Whalen  to  Mc- 
Uanel  conveying  the  northwest  quarter  bf  a 
certain  section.  She  claims,  howeven  that  a 
dUferent  tract  of  much  greater  value  was 
pointed  out  to  her  as  the  land  to  be  conveyed, 
that  her  husband,  who  was  acting  for  her  In 
tiie  matter,  was  unacquainted  with  lands  In 
that  section  of  the  state  or  with  the  location 
and  boundaries  of  the  same,  and  that  she  was 
unaware  that  the  land  shown  was  not  the 
.land  conveyed  until  some  time  after  the  trans- 
fer was  made.  It  was  further  claimed  that 
the  land  pointed  out,  which  was  a  part  of 
the  northeast  quarter  of  the  section,  was 
worth  about  $2,500  more  than  the  northwest 
4)uarter  that  was  actually  conveyed  to  her.  A 
general  verdict  as  well  as  some  special  find- 
ings were  retnmed  In  favor  of  McDanel ;  the 
Jury  awarding  her  damages  in  the  sum  of 
fl,000. 

[2]  On  this  appeal  It  is  contended  that  the 
-court  should  have  directed  a  verdict  In  favor 
of  appellants  on  the  ground  that  appellee  had 
recdved  the  northwest  quarter,  as  she  al- 
leged, when  she  believed  she  was  receiving 
the  northeaat  quarter,  whereas  the  testimony 
diowed  that  she  knew  all  the  time  that  she 
was  not  to  receive  the  northeast  quarter. 
There  Is  some  confusion  in  the  averments  of 
the  petition,  but  when  all  in  the  pleading  are 
considered  together,  It  Is  apparent  that  no 
mistake  could  have  been  made  as  to  the  pur- 
pose of  the  pleader,  or  the  basis  upon  which 
s.  recovery  was  sought.  In  short,  it  was  that 
appellants  had  defrauded  appellee  by  convey- 
ing to  her  another  and  less  valuable  tract  of 
land  than  that  which  was  pointed  out  and 
represented  to  her  to  be  the  land  owned  by 
Whalen,  whldi  was  bdng  conveyed  to  her. 
Appellee  knew  of  course,  that  Whalen  owned 
the  northwest  quarter  and  the  numbers  of 
the  land  that  was  b^ng  conveyed,  but  the 
fraud  was  in  representing  to  her  that  other 
and  better  land  shown  to  her  was  the  north- 
west quarter  and  the  tract  which  was  being 
-conveyed  to  her. 

it  la  contended  that  the  evidence  does  not 
support  the  verdict,  and,  further,  that  ap- 
pellee's evidence  is  inconsistent  with  the  aver- 
ments of  her  petition,  as  well  as  with  the 
findings  of  the  Jury.  The  appellant  Lohr  took 
O.  S.  McDanel,  who  represented  appellee  in 
the  transaction,  out  to  see  the  L«ne  county 
land,  and  Instead  of  going  directly  to  the 
northwest  quarter  he  drove  north  on  the  east 
side  of  the  northeast  quarter,  which  was  own- 
ed by  one  Hallam,  passing  about  a  half  mile 
-east  of  the  northwest  quarter  and  about  a 
half  mUe  north  of  that  quarter.  There  he 
turned  about  and  started  in  a  southwesterly 
^Urectlon,  with  a  view  of  going  upon  and 
Inspecting  the  northwest  quarter.  In  doing 
so  they  passed  through  a  rough  section  of 
land  over  hlUs  and  gnUles  until  they  came  to 
a  fence  which  Lohr  said  was  the  north  line 
•of  the  northwest  quarter.    He  atated  that  he 


took  thla  indirect  course  In  order  that  Hallam 
would  not  learn  that  a  trade  of  land  adjoin- 
ing his  own  was  In  contemplation.  According 
to  the  testimony  of  appellee,  Lohr  told  Mc- 
Danel that  a  certain  fence,  which  he  pointed 
out,  and  which  was  on  the  west  side  of  the 
Hallam  land,  was  thie  west  line  of  the  north- 
west quarter,  and  that  a  certain  ridge  pointed 
out  at  a  distance  east  of  them  was  the  east 
line  of  the  northwest  quarter.  As  a  matter 
of  fact,  the  land  pointed  out  was  the  western 
part  of  the  Hallam  land,  and  was  a  much 
better  quality  of  land  than  that  In  the  north- 
west quarter.  It  was  admitted  by  Lohr  aft- 
erwards that  he  took  McDanel  through  the 
Uallam  land,  and  the  Jury  found  that  he 
made  misrepresentations  to  McDanel  as  to  the 
location  of  the  northwest  quarter,  and,  fur- 
ther, that  It  was  with  the  intent  to  defraud 
appellee.  The  land  pointed  out  to  McDanel 
as  the  northwest  quarter  was,  of  course, 
much  less  than  a  half  mile  from  the  east  line 
of  the  Hallam  land,  and  along  which  Mc- 
Danel had  traveled,  and  the  Hallam  house, 
which  was  near  the  southeast  comer  of  that 
quarter,  could  be  seen  at  several  points  on 
the  route  taken  by  Lohr  and  McDanel.  It  Is 
Insisted,  therefore,  that  McDanel  must  have 
seen  and  understood  the  location,  and  known 
that  he  was  on  the  Hallam  land  and  not  on 
the  northwest  quarter.  McDanel,  however, 
accounts  for  his  failure  to  observe  the  loca- 
tion and  discover  the  deception  by  the  fact 
that  he  was  unfamiliar  with  that  section  of 
the  country,  and  also  that  the  wind  was  blow- 
ing at  the  time,  carrying  considerable  snow 
and  dust  in  the  air,  and,  further,  that  he 
relied  on  the  statements  made  by  Lohr.  In 
one  part  of  his  testimony  McDanel  spoke  as 
if  he  had  known  that  he  was  passing  over 
the  Hallam  land,  but  there  is  some  ground 
for  the  claim  that  he  was  speaking  of  what 
he  has  since  learned  as  to  the  boundaries  of 
the  quarter.  There  appears  to  be  sufficient 
evidence  to  support  the  view  that  he  was 
told  and  believed  that  the  land  pointed  out 
to  him  constituted  the  northwest  quarter  of 
the  section  which  was  proposed  to  be  con- 
veyed to  his  wife. 

[1]  It  la  next  urged  that  error  was  com- 
mitted in  an  instruction  given  to  the  Jury 
In  regard  to  the  measure  of  damages.  It 
was:  "Should  your  verdict  be  for  the  plain- 
tiff, you  are  Instructed  that  the  measure  of 
her  damages  would  be  the  difference  between 
the  value  of  the  said  northwest  quarter  of 
said  section  27  and  the  value  of  100  acres  of 
land  of  the  character  pointed  out  to  McDanel 
by  Lohr."  According  to  the  testimony  the 
land  pointed  ont  was  represented  to  be  a 
quarter  section  of  land,  and  to  constitute  the 
northwest  quarter  which  was  subsequently 
conveyed  to  appellee.  There  was  misrepre- 
sentation as  to  quantity  as  well  as  to  loca- 
tion. Api)ellee  was  entitled  to  recover  the 
difference  between  the  value  of  the  quarter 
that  she  received  and  a  tract  of  that  quantity 
If  It  had  been  such  land  as  was  pointed  ont 
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to  her,  and  wbldi  she  was  frandnlently  led 
to  believe  was  a  quarter  section.  Speed  t. 
Holllngswortli,  64  Kan.  4S6,  88  Pac.  486; 
Stronpe  t.  Hewitt,  90  Kan.  200,  133  Pac.  662. 
No  material  error  Is  found  In  the. rulings, 
and  the  Judgment  of  the  district  court  will 
therefore  be  affirmed.  All  the  Justices  oon- 
curilng. 

(>1  Kan.  639) 

BEEVES  V.  RTDEB,  Qerk  of  School  Dist. 
(Sopreme  Court  of  Kansas.     Feb.  7,  1914.) 

(Svttabu*  by  the  Court.) 

1.  sch0oi.s  and  schooi.  distbicts  (|  60*)— 
Annual  Disibiot  Mebtino— Adjoubnuknt 
— Vauditt. 

The  evidence  in  this  case  is  held  sufiBdent  to 
sustain  findings  of  the  trial  court  to  the  effect 
that  an  annual  school  district  meeting  was  law- 
fully adjourned;  that  an  adjourned  meeting 
was  lawfully  held  at  which  the  plaintiff  was 
duly  elected  treasurer  of  the  district 

[Ed.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f|  113-125;  Dec 
Dig.  i  50.*] 

2.  MANDAinjs  (S§  73,  77*)— Pekfobkanok  of 
Officiai,  DrniKS— Pboof. 

while  mandamus  is  not  the  form  of  an  ac- 
tion in  wliich  to  try  the  title  to  an  office,  all 
that  was  required  of  the  plaintiff  was  a  prima 
fade  showing  of  suffident  right  to  the  office 
of  treasurer  to  entitle  him  to  demand  the  per- 
formance of  plain  duties  incumbent  upon  the 
defendant  as  derk  of  the  board. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  K  116,  135,  144-1*9, 161-169;  Dec. 
Dig.  {{  73,  f7.»] 

3.  JuDGMBNT  Sustained. 

Upon  the  findings  and  e-ridence,  a  Judgment 
commanding  the  defendant,  as  clerk  of  the 
school  board,  to  file  plaintiff's  bond  and  oath 
of  office  as  treasurer,  and  to  approve  the  bond, 
is  sustained. 

Appeal  from  District  Court,  Crawford 
County. 

Mandamus  by  James  Reeves  against  A.  T. 
Ryder,  CTerk  of  School  District  No.  107  of 
Crawford  County.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    AJBBrmed. 

C.  O.  Pingry,  of  Pittsburg,  for  appellant 
It.  H.  Phillips,  of  Pittsburg,  for  appellee. 

PORTER,  J.  The  defendant  Is  clerk  of 
school  district  No.  107,  Crawford  county. 
In  an  action  in  mandamus  the  district  court 
gave  Judgment  commanding  lilm  to  approve 
and  file  the  plaintiff's  bond  as  treasurer  of 
the  district,  and  further  commanding  him  to 
file  and  record  the  minutes  of  an  adjourned 
session  of  the  annual  school  meeting  at  which 
the  plaintiff  was  elected  treasurer. 

The  court  made  very  complete  findings.  It 
appears  that  the  annual  school  meeting  was 
held  as  provided  by  law  on  the  Utb  day  of 
April,  1913.  It  was  presided  over  by  Director 
Richard  O'Brien,  and  there  were  present  176 
electors  of  the  district.  Hugh  R.  Cleland  was 
elected  director  for  the  following  year,  and 
the  chairman  then  announced  that  nomina- 
tions were  in  order  for  treasurer.  James 
Perkins,    James    Reeves,   and   John   Procho 


were  placed  in  nomlnatton;  Paldns  dtfdlned 
to  run.  It  was  moved  and  carried  that  the 
nominationB  be  dosed.  John  Procho  then 
withdrew  his  name,  whereupon  Richard 
O'Brien,  attempted  to  nominate  himself  as 
a  candidate.  A  parliamentary  question  arose 
as  to  whether  anyone  could  become  a  candi- 
date after  the  nominations  had  closed,  and 
the  meeting  became  disorderly;  much  con- 
fusion prevailed,  and  some  of  the  parties 
almost  came  to  blows.  During  the  disturb- 
ance a  written  paper  signed  by  some  of  the 
persons  composing  the  meeting  was  handed 
to  the  chairman,  requesting  him  to  adjourn 
the  meeting  to  a  future  date.  No  other  mo- 
tion to  adjourn  was  made.  The  chairman 
read  the  written  request,  and,  stating  that 
he  did  not  want  any  trouble,  declared  the 
meeting  adjourned  until  April  Uth,  2  o'dodt 
p.  m.,  at  the  same  place,  again  to  take  up  the 
election  of  a  treasurer.  All  of  those  present 
acquiesced  in  the  dedsion  of  the  dialr 
to  adjourn,  and  acc^ted  the  same  as  the  ac- 
tion of  the  meeting,  and  practically  all  those 
present  immediately  dispersed.  The  trial 
court  finds  as  a  fact  and  as  a  conclusion  of 
law  that  the  meeting  was  legally  adjourned 
to  April  16th  to  finish  the  election  of  treasur- 
er and  other  business.  On  April  IStb,  at 
the  time  appointed,  a  meeting  of  the  electors 
was  held  at  which  95  were  present,  including 
Hugh  R.  Cleland,  who  had  in  the  meantime 
qualified  as  director.  The  defendant  did  not 
attend,  although  he  knew  of  the  meeting, 
and  the  court  finds  that  it  was  his  duty  to 
have  attended.  A  secretary  or  clerk  pro  tern, 
was  duly  chosen,  and  the  meeting  then  pro- 
ceeded with  the  election  of  a  treasurer.  The 
plaintiff  was  the  only  person  nominated,  and 
85  votes  were  cast  for  him,  one  against  him, 
and  the  court  finds  that  be  was  duly  chosen 
treasurer.  After  the  transaction  of  other 
business  the  meeting  adjourned.  The  min- 
utes were  properly  kept  by  the  clerk  pro  tern, 
and  signed  by  Director  Cleland.  There  is  a 
finding  that  the  defendant  as  clerk  refused  to 
record  the  minutes  in  the  record  book,  al- 
though requested  so  to  do,  and  that  he  re- 
fused to  approve  and  file  the  bond  and  oath 
of  office  of  plaintiff,  and  bad  refused  even  to 
receive  the  bond  presented  to  him  which  was 
duly  executed.  The  Judgment,  therefore, 
commanded  him  to  perform  these  offidal  du- 
ties. 

[1]  It  Is  contended  that  the  chairman  had 
no  right  to  adjourn  the  meeting  without  the 
consent  of  the  majority  of  the  electors  pres- 
ent, and  that  such  consent  could  only  be  ob- 
tained by  putting  a  motion  to  the  house  to 
that  effect,  and  having  the  same  voted  upon; 
that,  even  though  he  had  the  right  to  ad- 
journ the  meeting,  he  had  no  right  to  fix  a 
time  for  its  reconvening.  These  objections, 
which  are  obviously  based  upon  a  quite  tech- 
nical construction  of  parliamentary  usage, 
are  manifestly  wholly  without  merit  No 
reason  is  apparent  why  a  motion  or  any  oth- 
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er  resolution  may  not  be  preaented  to  the 
chalmum  of  a  public  meeting  In  writing ;  be- 
sides, no  statute  requires  scbool  meetings  to 
be  conducted  In  accordance  with  strict  par- 
liamentary rules.  Moreorer,  all  the  electors 
present  acquiesced  In  tbe  adjournment  as 
weU  as  In  the  time  fixed  for  the  adjourned 
meeting,  and  a  fair  representation  of  tbe 
electors  attended  the  adjourned  meeting,  the 
proceedings  of  which  are  shown  to  have  been 
In  all  respects  regular. 

[2]  The  defendant  cites  authorities  In  sup- 
port of  the  further  contention  that  an  action 
In  mandamus  is  not  the  proper  method  by 
which  to  try  the  title  to  an  ofSoe;  but  sub- 
stantiallr  that  Is  what  defendant  himself 
attempted  to  do  In  -refusing  to  perform  his 
plain  ministerial  duties  as  clerk  of  the 
board.  However,  the  title  to  the  office  Is 
only  Incidentally  InvolTed  in  this  action.  AU 
that  was  required  of  the  plaintiff  was  a 
prima  fkde  showing  of  suiddent  right  to  tbe 
office  to  entitle  him  to  demand  the  perform- 
ance of  plain  duties  incumbent  upon  the  de- 
fendant as  clerk  of  the  board. 

[S]  The  findings  are  well  supported  by  eTl- 
dence,  and  no  argument  is  needed  to  show 
that  tbe  conclusions  reached  by  tbe  trial 
court  are  sustained  by  the  findings. 

The  Judgment  is  affirmed.  AU  tbe  Justices 
ooncurring. 

(91  Kui.  633) 

STATE}  T.  FOGGMETER  (GERMAN  AMER- 
ICAN ALLIANCE,  Interpleader). 

(Supreme  Court  of  KaoBas.    Feb.  7,  1914.) 

(8vllabM4  by  (fc«  OourtJ 

1.  Intoxicatinq  Liquors  ({  255*)— Nuisangx 
— Destbuotion  of  Pbopebty. 

Upon  a  review  of  the  findings  of  the  dis- 
trict court  it  is  held  that  intoxicating  liquor, 
glasses,  etc.,  seized  by  tlie  sheriff  upon  a  war- 
rant charging  the  defendant  witli  maintaining 
a  common  nuisance,  should  be  destroyed,  as 
provided  in  section  4382  of  the  General  Stat- 
utes of  1909,  requiring  the  destruction  of  such 
property  used  in  maintaining  a  common  nui- 
sance. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  394;  Dec.  Dig.  {  255.»] 

(Addition€U  SyUaiut  hy  BditorM  Btaff.) 

2.  INTOXICATINO  LiQUOBS  (J  260*)— "PlBlIIT- 
TKD  10  ReSOBT." 

Where  members  of  a  club  were  permit- 
ted to  have  intoxicating  liquors  at  four  meet- 
ings at  the  same  place,  they  were  "permitted 
to  resort"  thereto  within  Gen.  St  1909,  t 
4387,  declaring  a  place  to  be  a  common  nui- 
sance to  which  persons  are  permitted  to  resort 
for  tbe  purpose  of  drinking  intoxicating  liquors 
as  a  beverage. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  {  399;   Dec.  Dig.  S  260.*] 

Appeal  from  District  Court,  Leavenworth 
Ctounty. 

Action  by  the  State  against  H.  Poggmeyer. 
From  an  order  directing  that  a  quantity  of 
liquor  seized  under  a  warrant  against  de- 
fendant be  delivered  to  the  interpleader,  the 


German  American   Alliance,   tbe  State  ap- 
peals.   Reversed,  with  directions. 

Jna  S.  Dawson,  Atty.  Gen.,  W.  P.  Mont- 
gomery, Asst  Atty.  Gen.,  and  3,  P.  Coleman, 
of  Topeka,  for  the  State.  Floyd  B.  Harper, 
of  Leavenworth,  for  appellee. 

BENSON,  J.  Tills  Is  an  appeal  from  an 
order  directing  that  a  quantity  of  beer  and 
25  beer  glasses,  a  beer  pump  and  faucet, 
seized  upon  a  warrant  against  the  defendant, 
Poggmeyer,  should  be  delivered  to  the  Inter- 
pleader, the  German  American  Alliance.  The 
material  facts  found  by  the  district  court 
may  be  thus  stated:  The  property  in  question 
was  seized  by  the  sheriff  in  a  hotel  in  Leav- 
enworth operated  by  the  defendant  He  had 
leased  a  room  in  the  hoteA,  together  with  the 
beer  glasses,  to  the  Alliance  for  $1  for  each 
meeting.  At  the  time  of  the  seizure  the  Al- 
liance was  holding  a  meeting  in  thU  room, 
where  the  glasses,  pump,  and  a  half  barrel 
of  beer  on  tap  were  found ;  another  un- 
opened lialf  barrel  was  found  in  the  adjacent 
yard.  The  beer  had  been  delivered  the  same 
evening.  Meetings  of  the  members  of  the  Al- 
liance liad  been  held  every  two  weeks  for  the 
preceding  13  months.  Beer  and  sandwiches 
had  been  provided  and  served  at  four  of  these 
meetings,  including  the  one  then  In  progress 
"for  the  entertainment  and  regalement  of 
members  present"  The  avowed  purposes  of 
tbe  Alliance,  which  is  Incorporated  under  an 
act  of  Congress,  are  patriotic,  social,  and  lit- 
erary^ The  usual  program  at  the  meetings 
consisted  of  recitations,  addresses,  singing, 
etc.  The  liquor  seized  was  purchased  by  the 
Alliance  in  Missouri  for  use  as  a  beverage  at 
its  meetings.  Funds  were  derived  from  dues 
of  members  and  voluntary  contributions 
made  at  the  meetings  to  pay  the  expenses,  in- 
cluding the  cost  'of  beer.  The  Alliance  has 
branches  in  other  statea  The  Leavenworth 
organization  has  about  2,000  members,  and 
from  50  to  150  attend  the  meetings.  The  de- 
fendant held  an  internal  revenue  stamp  as 
a  retail  liquor  dealer  at  the  premises  in  ques- 
tion, and  he  was  present  when  the  liquor  was 
seized. 

[1  ]  Tbe  statute  provides  that  where  intoxi- 
cating liquor,  glasses,  pumps,  and  the  like 
are  seized,  a  notice  shall  be  Issued  to  the  de- 
fendant in  the  case  and  all  persons  claim- 
ing an  interest  In  the  liquors  and  property, 
and  It  upon  the  hearing  It  shall  be  found 
"  •  •  *  that  said  intoxicating  liquors  or 
other  property,  or  any  part  thereof,  were  at 
the  time  the  complaint  or  information  was 
filed  being  used  in  maintaining  a  common 
nuisanse,  he  shall  adjudge  forfeited  so  much 
thereof  as  he  shall  find  was  being  so  used, 
and  shall  order  tbe  officer  In  whose  custody  It 
Is  to  publicly  destroy  the  same;  so  much  of 
said  intoxicating  liquor  or  other  property 
as  the  court  shall  not  find  to  have  been  used 
in  maintaining  a  common  nuisance  he  shall 
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order  returned  by  the  officer  In  whose  cus- 
tody It  is  to  the  place,  as  nearly  as  may  be, 
from  which  it  was  taken,  or  delivered,  to  the 
person  establishing  his  (daim  to  the  same." 
Gen.  Stat  1909,  S  4392.  The  question  for 
decision  is  whether  upon  the  facts  found,  the 
property  seized  was  used  in  maintaining  a 
common  nuisance,  which  is  thus  defined: 
"All  places  where  intoxicating  liquors  are 
manufactured,  sold,  bartered  or  given  away 
in  violation  of  law,  or  where  persons  are  per- 
mitted to  resort  for  the  purpose  of  drinking 
intoxicating  liquors  as  a  beverage,  or  where 
intoxicating  liquors  are  kept  for  sale,  barter 
or  delivery  in  violation  of  the  law,  and  all 
Intoxicating  Uqnors,  bottles,  glasses,  kegs, 
pumps,  bars  and  other  property  kept  in  and 
used  in  maintaining  such  a  place,  are  hereby 
declared  to  be  common  nuisances.  •  •  • " 
Gen.  Stat  1909,  S  4387.  It  will  be  observed 
that  under  this  section  places  are  declared 
common  nuisance  (a)  in  which  intoxicating 
liquor  is  sold  or  g^ven  away  in  violation  of 
law;  (b)  where  persons  are  permitted  to  re- 
sort for  the  purpose  of  drinking  such  liquors 
as  a  beverage;  and  (c)  where  snch  liquors 
are  kept  for  sale,  barter,  or  delivery  in  vio- 
lation of  law.  Another  section  declares  that: 
"Every  i>er8on  who  shall,  directly  or  indi- 
rectly, keep  or  maintain,  by  himself  or  by  as- 
sociating or  combining  with  others,  or  who 
shall  in  any  manner  aid,  assist  or  abet  in 
keeping  or  maintaining  any  clubroom  or  oth- 
er place  in  which  any  intoxicating  liquor  la 
received  or  kept  for  the  purpose  of  use,  gift, 
barter  or  sale  as  a  beverage,  or  for  distribu- 
tion or  division  among  the  members  of  any 
club  or  association  by  any  means  whatever, 
and  every  person  who  shall  use,  barter,  sell 
or  give  away,  or  assist  or  abet  another  in 
bartering,  selling  or  giving  away  any  intox- 
icating liquors  so  received  or  kept  shall  be 
deemed  guilty  of  a  misdemeanor.  •  •  •" 
Gen.  Stat  1909,  |  4371. 

The  various  provisions  of  the  prohibitory 
law,  containing  amendments  and  changes 
made  in  the  25  years  and  more  of  its  growth, 
should  be  construed  together  as  if  all  its 
provisions  were  enacted  at  the  same  time. 
State  V.  Jepson,  76  Kan.  644,  648,  92  Pac 
600. 

In  State  v.  Topeka  Club,  82  Kan.  756,  109 
Pac.  183,  29  L.  R.  A.  (N.  S.)  722,  20  Ann.  Gas. 
320,  it  appeared  that  members  of  a  club 
which  had  been  organized  to  furnish  social 
enjoyment  were  permitted  to  keep  their  own 
intoxicating  liquors  in  lockers  in  the  club- 
house. A  member  desiring  liquor  would  give 
the  key  of  bis  locker  to  a  club  waiter  who 
served  the  liquor.  It  was  said  in  the  opin- 
ion: "It  seems  clear  that  the  purpose  of  the 
locker  system,  and  its  only  purpose,  is  to 
enable  members  of  the  club  to  have  intoxi- 
cating liquors  where  they  can  be  readily  ob- 
tained for  consumption  as  a  beverage  by 
themselves  and  their  invited  guests.  It  does 
not  seem  unreasonable,  therefore,  to  say  that 
the  TopelM  Club  keeps  and  maintains  a  place 


where  intoxicating  liquors  are  received  and 
kept  for  use  at  a  beverage.  This  clearly  vio- 
lates the  law." 

In  a  case  where  it  appeared  that  a  trav- 
eling salesman  had  been  allowed  to  establish 
a  barrel  of  intoxicating  liquor  in  a  hotel  where 
it  was  kept  in  store  and  cooled  for  his  use, 
and  to  which  he  repaired  from  time  to  time 
with  his  friends  for  the  purpose  of  drinking 
the  liquor  as  a  beverage,  it  was  held  that 
the  place  was  a  common  nuisance  within 
the  provisions  of  section  4387  of  the  statute 
quoted  above.  After  referring  to  the  progress 
of  legislation  on  this  subject  to  meet  shifts 
and  schemes  to  evade  the  law,  and  the  tact 
that  the  Legislature  had  traveled  very  far 
since  the  statute  was  first  enacted,  it  was 
said  in  the  opinion:  "The  court  understands 
the  legislative  intention  to  have  been,  in  part 
to  forestall  the  consequences  flowing  from 
the  abuse  of  intoxicating  liquors  by  curtail- 
ing freedom  to  use  them,  and  to  that  end 
to  suppress  places  where  persons  are  per- 
mitted merely  to  resort  for  the  purpose  of 
drinking  such  beverages."  State  v.  Ross,  86 
Kan.  799,  803,  121  Pac.  908,  909. 

Id  State  v.  White,  83  Kan.  416,  111  Pac. 
437,  a  conviction  for  maintaining  a  nuisance 
under  the  section  last  referred  to  was  af- 
firmed. The  defendant  had  placed  a  case  of 
beer  in  a  haymow,  where  he  was  found  eat- 
ing crackers  and  drinking  beer  with  another 
person.  He  admitted  drinking  there  with  his 
friends,  to  whom  he  gave  the  beer,  but  did 
not  sell  it 

[2]  It  is  Insisted  by  the  appellee  that  the 
statutory  phrase  "permitted  to  resort"  im- 
plies frequency  of  occurrence.  Whether  per- 
mitting persons  to  come  into  the  place  on 
one  occasion  only  for  the  purpose  of  drinking 
would  be  sufficient  to  sustain  the  charge 
need  not  be  decided,  since  the  findings  show 
that  at  four  meetings  of  the  Alliance  intoxi- 
cating liquors  had  been  provided  and  used  as 
a  beverage.  The  Ross  and  White  Cases,  with- 
out citing  others,  are  precedents  well  sus- 
taining the  conclusion  that  there  was  a  suf- 
ficient repetition  of  meetings  for  the  prohll)- 
ited  purpose,  if  such  repetition  is  necessary 
to  make  out  the  offense.  It  may  be  observed 
in  passing  that  if  one  occasion,  or  two  or 
three,  are  not  enough  to  bring  the  place  with- 
in the  condemnation  of  the  statute,  offending 
parties  may  easily  evade  its  provisions  by 
a  frequent  change  of  location.  Especially  is 
this  true  where  rented  rooms  are  used.  One 
definition  of  the  word  "resort"  when  used  as 
a  verb,  given  in  Webster's  Dictionary,  Is: 
"To  go;  to  repair;  to  betake  one's  self;  esp.. 
to  go  or  repiiir  frequently,  customarily,  or 
usually." 

There  are  decisions  dted  of  prosecutions 
against  keepers  of  saloons  and  disorderly 
houses  under  similar  statutes  holding  that 
the  element  of  frequency  must  be  shown, 
but  as  already  stated,  if  necessary,  which 
we  do  not  decide,  it  sufficiently  appears  in 
this  case. 
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An  argument  is  also  presented  baaed  upon 
tiie  Innocent  and  laudable  nature  of  tbe  gen- 
eral purposes  of  tbe  club  or  Alliance,  In  con- 
nection with  wbicb  It  is  said  drinUng  is  only 
incidental.  Tbls  argument  was  considered 
in  Ck>mmonwealth  v.  Flecken,  167  Mass.  13, 
44  N.  B.  1053,  a  prosecution  against  a  Turn- 
▼erein,  organized  for  athletic  ezerdse  and 
literary  pursuits,  maintaining  a  scbool  and 
gymnasiums,  and  supported  by  dues  and  pro- 
ceeds of  entertainments.  Free  liquor  was 
served  at  Its  meetings.  The  court  said:  "It 
is  not  necessary  to  prove  that  the  place  is 
,nsed  mainly  for  that  purpose  [dispensing  in- 
toxicating liquor  to  its  members  or  others]," 
citing  Commonwealth  v.  Burke,  114  Mass. 
261. 

In  Commonwealth  v.  Baker,  152  Mass.  337, 
25  N.  E.  718,  the  statute  referred  to  is  quot- 
ed as  follows:  "All  buildings  or  places  used 
by  clubs  for  the  purpose  of  selling,  distrlbut' 
ing  or  dispensing  Intoxicating  liquors  to  their 
members  or  others-  shall  be  deemed  common 
nuisances."  In  the  opinion  it  was  said:  "A 
place  would  be  equally  a  nuisance  under  tbe 
statute  if  used  by  a  dub  either  to  sell  in- 
toxicating liquor  to  its  meml>crs,  or  to  dis- 
tribute among  its  members  Intoxicating  liq- 
uor owned  by  them  in  common,  or  to  procure 
for  and  dispense  to  its  members  intoxicating 
liquor  which  was  iMught  for  and  l)elonged 
to  them  individually." 

These  decisions  are  in  harmony  with  the 
Topeka  Club  Case. 

It  should  not  be  overlooked  that  in  Tola  v. 
Lederer,  86  Kan.  347,  120  Pac.  354,  referred 
to  as  the  case  of  the  keg  party,  the  prosecu- 
tion was  for  making  an  unlawful  sale,  and 
not  for  maintaining  a  nuisance. 

In  view  of  the  persistent  progress  in  leg- 
islation on  this  subject,  evincing  a  consist- 
ent and  Increasing  purpose  to  make  the  law 
effective,  and  the  repeated  decisions  of  this 
court  construing  and  upholding  this  legisla- 
tion. It  must  be  held  that  the  place  in  ques- 
tion falls  under  the  condemnation  of  the 
statute,  and  that  the  liquor  and  articles 
seized  with  it  should  be  destroyed  as  the 
statute  directs. 

The  Judgment  is  reversed,  with  directions 
for  further  proceedings  in  accordance  with 
these  views.    All  tbe  Justices  concurring. 

(91  Kan.  B68)  ' 

HART  V.  GERRETSON  CO. 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Byllahut  by  the  Court.) 

Nbw  Tbiai.  (S  75*)— Inadequate  Damaobs. 

A  defendant  is  entitled  to  a  reversal,  where 
the  court  sets  aside  a  general  verdict  in  plain- 
tilTa  favor  and  renders  judgment  against  the 
defendant  for  a  sum  which  is  not  sustained  by 
the  evidence  or  findings,  and  Is  contrary  to  any 
theory  contended  for,  although  less  than  the 
plaintiff  claimed  and  less  than  he  was  entitled 
to  recover,  if  bis  theory  of  the  case  was  correct. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  181rl52;   Dec.  Dig.  {  76.*] 


Error  from  District  Court,  Shawnee  County. 

Action  by  B.  Hart  against  the  Gerretson 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  new  trial 
granted. 

James  A.  Troutman,  of  Topeka,  for  appel- 
lant M.  Defoe  Pypes,  of  Kansas  City,  Mo., 
and  O'Nell  &  Warfel,  of  Topeka,  for  appellee. 

PORTER,  J.  The  defendant  seelu  to  re- 
verse a  Judgment  in  plaintUf's  favor  on  the 
ground  that  upon  the  evidence  and  findings 
of  the  Jury  tbe  plaintiff  was  either  entitled 
to  Judgment  for  a  larger  sum  .ar  for  notli- 
lug.  The  action  was  for  a  breach  of  contract 
by  wlilch  plaintiff  claimed  he  was  employed 
by  the  defendant  as  a  traveling  uHiogmnTi  for 
six  months  and  was  to  receive  a  salary  of  $26 
a  week  for  two  months,  $50  a  weSs.  for  four 
months,  $75  per  week  for  traveling  expenses 
while  on  the  road,  and  a  commission  of  7 
per  cent  on  all  sales  made  In  his  territory. 
The  contention  of  the  defendant  was  that 
plaintiff  was  employed  upon  a  guaranty  that 
he  could  sell  130,000  worth  of  goods  in  six 
months ;  that  the  7  per  cent  commission  was 
to  cover  his  enUre  comp^isatlon ;  that  tbe 
$25  and  $50  a  week  and  the  amount  paid 
for  traveling  expenses  were  merely  advances 
against  his  commission  account  The  plain- 
tiff claimed  that  these  weekly  payments  were 
a  guaranteed  sum  which  he  was  to  receive 
regardless  of  sales  made  or  commissions 
earned,  and  that  there  was  due  him  a  balance 
of  $585.  His  sales  amounted  to  only  $2,956.- 
68.  Defendant  in  its  counterclaim  allied 
that  It  had  advanced  him  during  the  four 
months'  period  $1,250,  and  claimed  that  he 
was  indebted  to  the  company  in  the  sum  of 
$1,043.04,  after  allowing  him  his  commissions 
on  actual  sales.  The  jury  returned  a  verdict 
in  plalntlfTs  favor  for  $420.  The  defendant 
filed  a  motion  for  Judgment  on  the  special 
findings  for  the  full  amount  of  its  counter- 
claim, and  also  a  motion  to  set  aside  the 
verdict  and  for  a  new  trlaL  The  plaintiff 
filed  a  motion  for  Judgment  on  the  special 
findings  for  $586.  The  motion  of  the  plaintiff 
to  6et  aside  the  verdict  was  sustained,  but  the 
court  rendered  Judgment  against  defendant 
for  $463.63.  The  verdict  of  the  Jury  was  evi- 
dently a  compromise,  as  appears  from  two 
special  findings  which  were  pernHtted  to 
stand.  Asked  to  state  If  the  plaintiff  vras  to 
receive  the  guaranteed  sums  referred  to,  the 
Jury  answered  as  follows:  "Yes,  but  we  deem 
the  expenses  exorbitant  in  plalntlfTs  ac- 
count" The  same  answer  was  returned  to 
another  question  In  which  they  were  not  ask- 
ed anything  respecting  his  expense  account 
It  is  quite  obvious  that  the  Jury  believed  that 
he  had  charged  more  for  expenses  than  he 
had  paid  out  There  was  no  evidence  offered 
by  defendant  as  to  the  amount  of  the  expens- 
es; the  defendant's  theory  being  that  it  was 
not  responsible  for  any  portion  of  them. 
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We  think  that  In  principle  the  case  Is  con- 
trolled by  the  decision  In  Brassier  y.  Mc- 
Vey,  82  Kan.  341, 108  Pac.  97.  There  the  ver^ 
diet  of  the  jury  was  for  $250.  The  defendant 
claimed  that  the  Judgment  should  be  set 
aside  because  the  plaintUT  was  either  entitled 
to  all  his  claim  of  $500,  or  nothing.  It  was 
said  in  the  opinion:  "In  deciding  that  he 
was  not  entitled  to  $500  they  in  effect  refus- 
ed to  accept  his  version  of  the  matter.  The 
case  was  not  one  where  by  discrediting  a 
portion  of  his  testimony  his  claim  conld  be 
allowed  In  part,  nor  was  there  room  for  er- 
ror in  computation  or  for  misapprehension 
in  estimating  the  amount  of  recovery."  82 
Kan.  342,  108  Pac.  97.  In  the  present  case,  if 
there  had  been  a  finding  showing  the  amount 
of  expenses  that  the  Jury  believed  from  the 
evidence  plaintiff  was  entitled  to,  the  Judg- 
ment, if  in  his  favor  for  any  sum,  must  nec- 
essarily have  included  that  amount  In  the 
absence  of  a  finding  that  he  was  not  entitled 
to  any  exjjenses,  the  court  was  not  author- 
ized to  disallow  the  whole  sum  claimed  on 
that  account.  The  court  could  hot,  without 
some  basis  in  the  findings  or  evidence,  adopt 
part  of  plalntUTs  theory  and  arbitrarily  re- 
ject the  rest.  If  plaintiff's  theory  of  the  con- 
tract was  true,  he  was  entitled  to  $135  more^ 
In  his  briefs  in  this  court  he  still  asserts  that 
the  Judgment  should  have  been  for  $586.  If, 
on  the  other  hand,  the  contract  was  that  the 
payments  were  mere  advances  on  the  com- 
mission account,  the  defendant  was  entitled 
to  recover.  Other  cases  in  point  are:  Thomp- 
son v.  Burtls,  65  Kan.  074,  70  Pac.  003 ;  Mil- 
ler v.  MlUer,  81  Kan.  397,  105  Pac.  644.  In 
each  of  the  last  two  cases  Judgment  was  re- 
versed at  the  instance  of  the  plaintiff  because 
the  amount  allowed  him  was  less  than  the 
evidence  showed  him  to  be  entitled  to,  if  en- 
titled to  anything.  In  Bressler  v.  McVey, 
supra,  the  right  of  the  defendant  to  have  a 
new  trial  where  the  Judgment  is  not  in  ac- 
cordance with  any  theory  contended  for  is 
sustained,  although  the  amount  of  the  Judg- 
ment was  less  than  the  plaintiff  claimed. 

In  our  view  Justice  will  best  be  served  by  a 
reversal  of  the  Judgment,  with  directions  to 
grant  a  new  trial.  All  the  Justices  concur- 
rins. 

(91  K8D.  642) 

HTJSSEY  V.  MICHAEL  et  aL 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Bylldbu*  by  ihe  Oovrt.) 

1.    BBOKEBS    (§    102*)— LlABILITT   FOB   MlBBKP- 
BESENTATION— VeNDOB  AND  PaBCHiiSKB. 

Where  the  owner  of  land,  by  misrepresen- 
tation as  to  its  character,  effects  a  sale,  agents 
who  have  acted  for  him  in  the  matter  are  not 
rendered  personally  liable  to  the  buyer  for  the 
fraud,  merely  by  reason  of  their  having  inno- 
cently and  in  good  faith  repeated  to  lum  the 
false  BtatementB  concerning  the  property  made 
to  them  by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  1 146;  Dec.  Dig.  {  102.»] 


2.  Bbokbbs  (I  102*)— Fbaud  or  Sxtbaokiit— 

LiIABIUTT. 

Where  real  estate  agents,  desiring  to  have 
land  which  has  been  listed  with  them  shown  to 
a  buyer,  employ  for  the  purpose  a  person  who 
without  their  knowledge  shows  the  wrong  land, 
and  the  owner,  Icnowing  of  the  fact,  effects  a 
sale  by  the  false  representation  that  the  tract 
conveyed  was  the  one  that  had  been  shown,  the 
subagent  is  thereby  made  the  agent  of  the  own- 
er, and  the  original  agents  are  not  liable  to  the 
purchaser  for  his  fraud. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i  146 ;   Dec.  Dig.  i  102.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  P.  B.  Hussey  against  Calvin  J. 
Michael  and  others.  From  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Hawks  &  McCluggage,  of  Wichita,  for  ap- 
pellant Holmes  &  Yankey,  of  Wichita,  for 
appellees. 

MASON,  J.  P.  B.  Hussey,  having  bought  a 
tract  of  land  from  Calvin  3.  Michael,  brought 
an  action  against  him  for  damages  on  the 
ground  that  he  had  been  defrauded  by  false 
representations  as  to  Us  character.  He  Joined 
as  defendants  George  F.  Edwards  and  W.  F. 
Melton,  a  firm  of  real  estate  agents  who  act- 
ed for  Michael  in  the  matter.  A  general  ver- 
dict was  returned  against  all  of  the  defend- 
ants, but  upon  the  EDedal  findings  the  court 
exculpated  Edwards  and  Melton,  and  gave 
them  Judgment  for  their  costs.  From  this 
decision  the  plaintiff  appeals. 

[1]  The  verdict  and  findings  may  be  taken 
to  establish  these  facts:  Michael  placed  the 
land  with  Edwards  and  Melton  for  sale,  mak- 
ing materially  false  statements  to  them  as  to 
its  character.  E^lwards  and  Melton  repeat- 
ed these  statements  to  the  plaintiff,  without 
wrong  intent,  supposing  them  to  be  true, 
'lliey  also  employed  one  L.  M.  Chenoweth  to 
show  the  land  to  the  plaintiff.  Chenoweth 
showed  the  plaintiff  a  different  and  less  valu- 
able tract  in  the  same  vicinity,  but  this  was 
without  the  knowledge  of  Edwards  and  Mil- 
ton. The  plaintiff  was  dec^ved  both  by  the 
statements  as  to  the  character  of  the  land 
and  by  being  shown  the  wrong  tract 

We  think  Edwards  and  Melton  cannot  be 
held  liable  by  reason  of  having  innocently 
repeated  the  false  statements  made  to  them  by 
Michael.  A  principal,  although  personally  in- 
nocent, may  be  liable  for  fraud  practiced  by  his 
agent,  acting  within  the  scope  of  his  employ- 
ment This  is  upon  the  theory  that  the  acts 
of  the  agent  are  in  legal  contemplation  the 
acts  of  the  principal.  Upon  the  same  theory, 
the  Innocent  repetition  by  the  agent  of  the 
false  representation  made  by  his  principal 
may  well  be  conceived  as  the  sole  act  of  the 
latter,  in  soCh  a  case  as  the  present  "If 
*  *  *  the  agent  makes  false  repreaenta- 
tlons  on  behalf  of  his  principal  honestly  be- 
lieving them  to  be  true,  the  mental  element 
of  fraud  is  lacking,  and  he^is  not  guilty  of 
fraud  and  not  liable  for  such,  although  hia 
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principal  may  Itave  known  tbat  sncb  repre- 
sentations were  false.  In  order  that  an 
agent  may  be  beld  liable  for  fraud,  there 
mast  be  some  fraudulent  Intent  to  deckve,  in 
the  circumstances  of  the  particular  case."  2 
dark  &  Skyles  on  the  Law  of  Agency,  i  602b. 
In  some  classes  of  torts,  particularly  in  con- 
version, It  is  held  that  the  agent  may  be  per- 
sonally liable  to  the  owner  of  the  property 
notwithstanding  the  innocence  of  his  Inten- 
tions. Story  on  Agency  (9th  Ed.)  |  312.  It 
is  suggested  in  a  note  in  60  Lt  R.  A.  048  that 
good  faith  wUl  not  excuse  an  agent,  who 
makes  false  representations  concerning  prop- 
erty sold,  being  decdved  by  his  principal. 
Tbat  rule  might  apply  where  the  third  per- 
son is  misled  because  of  reposing  special  con- 
lldence  in  the  agent  Here  Edwards  and  Mel- 
ton showed  the  plaintiff  the  description  of 
the  property  as  entered  on  their  books.  They 
did  not  profess  any  personal  knowledge  of 
the  matter.  The  representation  relied  upon 
by  the  plaintiff  was  essentially  that  of  Mi- 
chael, communicated  to  him  by  Edwards  and 
Melton. 

[2]  If  Edwards  and  Melton  are  to  be  held 
liable,  it  must  be  upon  the  theoiy  that  Oien- 
oweth  was  their  agent,  and  that  they  are 
legally  responsible  for  his  wrongdoing.  The 
jury  were  asked  whose  agent  Chenoweth 
was,  and  answered  that  he  was  the  agent 
of  Edwards  and  Melton.  HiIs  finding  Is  con- 
clusive against  them,  if  it  Is  given  Its  full 
apparent  Import,  determining  that  Chenoweth 
in  legal  contemplation  was  their  agent,  and 
not  the  agent  of  Michael.  But  in  view  of  the 
ruUng  of  the  trial  court  the  finding  may  rea- 
sonably be  interpreted  as  meaning  merely 
that  Chenoweth  was  In  fact  selected  and  hir- 
ed by  Edwards  and  Melton,  and  was  their 
agent  in  tbat  sense,  leaving  the  question  of 
law  as  to  the  relations  of  the  various  parties 
to  be  determined  upon  the  whole  record. 
The  facts  as  to  Chenoweth's  connection  with 
the  matter  do  not  seem  to  be  In  dispute.  The 
question  as  to  who  is  liable  for  his  miscon- 
duct becomes  essentially  one  of  law.  It  may 
be  doubted  whether  EJdwards  and  Melton  had 
implied  authority  'to  employ  Chenoweth  to 
show  the  land,  and  thereby  make  Michael 
liable  for  his  condact  as  a  snbagent  Such 
authority  may,  however,  have  existed  in  vir- 
tue of  the  character  of  the  service  delegated 
to  Chenoweth;  it  being  essentially  minis- 
terial. 1  Clark  ft  Bkyles  on  the  Law  of 
Agency,  {  345d;  Mechem  on  Agency,  i  193. 
Bat  as  against  the  plaintiff  the  allegations  of 
bis  pleadings  appear  to  establish  conclusive- 
ly that  Michael  was  responsible  for  the  acts 
of  Chenoweth.  The  petition  alleges  that  Mi- 
chael stated  to  the  plaintiff  that  the  land  he 
was  selling  him  was  the  same  that  had  been 
shown  him  by  CSienoweth,  knowing  this  to 
be  false.  This  amounts  to  an  allegation  that 
Michael  knew  of  the  act  of  Chenoweth  and 
adopted  it,  thereby  making  him  his  agent  by 
ratification,  even  if  originally  Chenoweth  had 
(Cfwesented  only  Edwards  and  Meit<HL 


The  question  of  law  to  be  considered  then 
resolves  itself  Into  this:  Is  an  agent  liable  to 
a  person  injured  by  the  fraud  of  a  subagent 
whom  he  has  appointed,  the  appointment  hav- 
ing been  ratified  by  the  principal,  the  fraud- 
ulent act  having  been  committed  in  a  trans- 
action within  the  scope  of  the  employment? 
We  think  a  negative  answer  should  be  given, 
and  that  this  Is  in  accordance  with  the  great 
weight  of  authority,  as  Illustrated  by  the 
following  quotations:  "An  agent  is  not  in 
general  liable  to  third  persons  for  the  mis- 
feasance or  malfeasance  of  subagents  em- 
ployed by  him  in  the  service  of  his  principal ; 
but  if  he  directs  or  authorizes  the  particular 
wrongful  act  of  the  subagent  he  wUl  be  liable 
to  third  persons  therefor."  31  C^a  1663. 
"No  action  will  ordinarily  lie  against  an 
agent  for  the  misfeasance,  or  for  the  negli- 
gence of  those  whom  he  has  retained  for  the 
service  of  his  principal,  by  his  consent  or 
anthority,  any  more  than  it  will  lie  against 
a  servant  who  hires  laborers  for  his  master 
at  his  request,  for  their  acts ;  unless,  indeed, 
in  either  case,  the  particular  acts  which  oc- 
casion the  damage  are  done  by  the  orders  or 
directions  of  such  agent  or  servant  The  ac- 
tion, under  other'  drcumstancea,  mast  be 
brought  either  against  the  principal  or 
against  the  immediate  actors  in  the  wrong." 
Story  on  Agency  (9th  Ed.)  i  813.  "Whether 
or  not  an  agent  is  liable  for  the  wrongs  of  a 
subagent  depends  upon  whether  or  not  the 
subagent  is  considered  his  agent  In  the  par- 
ticular transaction,  or  whether  or  not  be  has 
in  some  way  participated  in  the  wrong. 
•  •  •  If  •  •  •  it  is  determined  that 
the  subagent  Is  the  agent  of  the  Initial  agent 
only,  and  not  of  the  principal,  then  such 
agent  may  be  held  personally  responsible  for 
the  torts,  whether  of  omission  or  commission, 
of  his  agent  (the  subagent)  committed  by  the 
latter  in  the  course  of  his  agency.  His  liabil- 
ity in  such  cases  Is  governed  by  the  same 
rules  as  those  governing  the  liability  of 
any  other  principal  for  the  torts  of  his 
agent  But  where  •  •  •  it  is  determined 
that  the  subagent  is  the  agent  of  the  princi- 
pal only,  and  not  of  the  Initial  agent,  the  lat- 
ter is  not  liable  for  such  subagent's  wrongs 
unless  he  has  been  guilty  of  fraud  or  negli- 
gence in  employing  him  or  unless  he  has 
authorized  or  participated  in  the  commission 
of  such  wrongs."  2  Clark  &  Skyles  on  the 
Law  of  Agency,  i  603.  "Where  •  •  * 
the  subagent  is  to  be  regarded  as  the  agent  of 
the  agent,  the  latter  will  be  liable  to  the 
subagent,  the  principal  and  third  persons 
aa  a  principal.  •  *  •  But  where,  on  the 
other  hand,  the  subagent  is  found  to  be  the 
agent  of  the  principal,  then  the  intermediate 
agent  wUl  not  be  liable  to  the  subagent  or  to 
third  persona  as  a  principal."  Mechem  on 
Agency,  (  675.  *ThIrd  persons  cannot  maintain 
an  action  against  an  agent  for  damage  done  by 
the  negligence  of  subagents  employed  in  the 
service  of  the  principal.  The  principal  only, 
or  the  hand  committing  the  injaiy,'  la  U- 
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able."  Note,  50  Am.  St  Rep.  122.  "Ndther 
principle  nor  authority  will  warrant  the  hold- 
ing a  mere  middleman,  an  intermediate  agent 
between  the  master  and  the  direct  agent,  con- 
structlrely  responsible  for  the  acts  of  the 
latter."    Brows  v.  Lent,  20  Vt  529,  533. 

'llie  distinction  between  the  nonfeasance 
and  the  misfeasance  of  an  agent,  by  which 
bis  liability  to  a  third  person  has  sometimes 
been  determined,  although  recognized  gener- 
ally by  the  text-writers  and  by  some  courts 
(31  Cya  1659),  seems  very  artificial,  and  is 
of  at  least  doubtful  value.  See  note,  2  L. 
R.  A.  (N.  S.)  378.  An  agent  by  whose  breach 
of  duty  another  has  suffered  Injury  may  well 
be  subjected  to  the  same  rule  of  liability  as 
any  one  else.  But  here  Edwards  and  Melton 
appear  to  have  been  without  personal  fault 
If  they  are  accountable  to  the  plaintiff  for 
his  loss,  it  is  because  they  acted  as  the  means 
of  communication  between  him  and  Michael, 
or  because  the  acts  of  Chenoweth  are  to  be 
regarded  as  their  own.  The  transaction  of 
which  the  plaintiff  complains  Is  a  sale  of 
proi)erty  to  him  by  Michael,  by  means  of 
false  representations  as  to  Its  character,  and 
consequently  as  to  its  value.  Edwards  and 
Melton  acted  for  Michael,  not  for  themselves. 
If  they  had  Intentionally  participated  In  the 
fraud,  they  would  of  course  be  liable;  but 
the  finding  is  to  the  contrary.  What  C9ieno- 
weth  did  was  to  promote  the  sale,  to  which 
Michael  and  the  plaintiff  were  the  sole  par- 
ties. Although  Edwards  and  Melton  were  In- 
terested in  the  matter  to  the  extent  of  their 
commlssloD,  and  in  that  respect  Chenoweth's 
services  accrued  to  their  personal  benefit 
they  were  neither  parties  to  the  sale  nor  privy 
to  Uie  misrepresentations  employed  to  carry  It 
through.  We  think  the  situation  is  not  one 
In  which  they  ought  to  be  held  liable  for  the 
deceit  of  the  principal  and  the  subagent 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


(91  Kan.  563) 

OLSON  V.  LINDSBORG  MERCANTILB  CO. 

(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Syllabua  by  the  Court.) 

Mabteb  and  Servant  (i  288*)— Irjtjbibs  to 
Servant— Assumption  or  Risk. 

In  an  action  based  on  negligence  in  fur- 
nishing to  an  employ^  an  unsafe  team  of  hors- 
es, proof  that  the  plaintiff,  a  boy  of  15,  was 
somewhat  afraid  of  tliem,  and  after  one  run- 
away had  complained  to  bis  employer  that  they 
were  unsafe,  and  yet  continued  to  drive  them 
for  five  months,  without  any  promise  having 
been  made  to  remedy  the  matter,  does  not  con- 
clusively establish  the  defense  of  assumed  rislc. 

[Ed.  Note. — For  other  cases,  see  Master  and 
St-rvant,  Cent  Dig.  {{  106S-108S;  Dec.  Dig.  § 
1!8S.*1 

Appeal   from   District'  Court    McPhetson 
Comity. 
Ai*tlon  by   Antone  F.  Olson  against  the 


Lindsborg  Mercantile  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

P.  J.  Galle,  of  McPherson,  for  appellant 
Grattan  &  Qrattan,  of  McPherson,  and  R.  A. 
Lovitt,  of  Sallna,  for  appellee. 

MASON,  J.  Antone  F.  Olson  sued  the 
Lindaborg  Mercantile  Company  on  account  of 
injuries  received  by  him  while  in  its  employ 
In  diarge  of  a  delivery  wagon,  by  the  running 
away  of  a  team.  A  general  verdict  was  re- 
turned in  favor  of  the  plaintiff.  A  new  trial 
was  granted  upon  the  specific  ground  that  one 
of  the  special  findings  was  in  conflict  with 
others,  and  with  the  general  verdict-  The 
defendant  appeals,  and  asks  that  Judgment 
be  given  in  its  favor  upon  the  special  find- 
ings. The  plaintiff  alleges  error  against  him- 
self In  the  granting  of  a  new^  trial,  and  asks 
that  Judgment  be  rendered  on  the.  general 
verdict 

The  defendant  maintains  that  the  findings 
show  that  It  was  not  negligent  and  that  a 
complete  defense  was  established  upon  the 
ground  of  assumed  risk.  Two  bases  of  negli- 
gence were  alleged — that  the  horses  were 
unsafe,  and  that  a  bolt  in  the  doubletree 
was  defective.  The  Jury  were  asked:  "Were 
the  horses  furnished  the  plaintiff  unsafe  for 
use  in  the  delivery  business?"  They  an- 
swered, "No."  This,  however,  la  the  finding 
that  the  trial  court  regarded  as  in  conflict 
with  others,  and  on  account  of  which  the  new 
trial  was  granted.  In  answer  to  a  question 
whether  the  defendant  was  guilty  of  negli- 
gence, and,  If  so,  In  what  It  consisted,  the 
Jury  said:  "He  was  for  leaving  him  continue 
to  handle  the  unsafe  team."  This  amounts  to 
a  finding  that  the  team  was  unsafe,  and 
therefore  nullifies  the  finding  to  the  contrary. 
There  were  also  findings  to  the  effect  that 
the  president  of  the  defendant  company  In- 
quired of  the  former  owner  of  the  horses  as 
to  their  disposition,  and  was  informed  that 
they  were  gentle  and  safe.  These  findings, 
however,  do  not  establish  that  the  defendant 
was  without  actual  or  constructive  knowledge 
of  the  character  of  the  horses.  The  Jury 
were  asked,  in  case  they  answered  in  the  af- 
firmative the  question  whether  the  horses 
were  unsafe,  to  state  whether  the  defendant 
had  notice  or  knowledge  of  the  fact  Having 
answered  the  former  question  In  the  negative, 
no  answer  to  the  latter  was  required,  but  the 
Jury  returned  one— also  In  the  negative.  This 
is  evidence  of  some  confusion  of  thought  and 
tends  to  Justify  the  granting  of  the  new  triaL 
The  defendant  malutains,  also,  that  other 
findings  determined  that  it  was  not  negligent 
with  respect  to  the  bolt  This,  if  true,  would 
not  require  a  Judgment  for  the  defendant, 
since  negligence  with  regard  to  the  team  Is 
not  negatived.  This  matter  will  be  spoken 
of  later  in  another  connection. 
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The  findings  that  are  relied  upon  as  estab- 
lishing tbe  defense  of  assumed  risk  were  to 
this  effect :  The  plaintiff  had  previously  had 
one  acddent  with  the  horses,  and  complained 
to  the  president  of  the  defendant  that  they 
were  unsafe ;  the  president  did  not  hold  out 
a  promise  to  furnish  other  horses;  the  plain- 
tiff was  afraid  of  the  horses  the  first  time  he 
hitched  them  up,  and  after  the  first  runaway, 
which  took  place  about  a  month  later,  he  was 
a  little  nervous;  he  drove  them  five  months 
after  this  before  the  accident  now  under  con- 
sideration occurred.  To  the  direct  question 
whether  the  president  held  out  any  Induce- 
ments or  promises  to  the  plaintiff  to  get  him 
to  continue  driving  the  horses  the  Jury  re- 
turned aa  affirmative  answer.  Being  asked 
to  state  what  the  Inducement  or  promise  was,, 
they  answered:  "An  inducement  to  be  careful 
and  hold  to  the  lines."  We  conclude  that  the 
defense  of  assumed  risk  is  not  established  by 
these  findings.  We  base  this  de<dsion,  not 
upon  the  theory  that  the  danger  had  been 
complained  of  and  a  promise  made  to  obviate 
it,  but  upon  the  ground  that  it  is  not  made  to 
appear  that  the  plaintiff  knew  tbe  full  extent 
of  the  risk  to  which  he  was  subjected.  He 
was  but  16  years  of  age,  and,  although  he  had 
driven  the  team  for  some  six  months.  It  can- 
not be  said  as  a  matter  of  law  that  he  must 
have  understood  Just  how  dangierous  they 
were.  That  was  a  matter  of  Judgment  and 
opinion.  Nor  does  the  fact  that  he  was  some- 
what timid  and  nervous  about  them,  and 
complained  to  his  employer  that  they  were 
unsafe,  conclusively  prove  that  he  appreci- 
ated the  extent  of  his  risk  in  handling  them. 
The  rules  laid  down  with  respect  to  the  oper- 
ation of  ^ome  very  simple  mechanical  con- 
trivance cannot  be  applied  to  the  handling  of 
a  team  of  horses.  The  employer  was  bound 
to  exercise  reasonable  diligence  for  the  safety 
of  his  employe,  but  the  plaintiff  was  charge- 
able only  with  the  assumption  of  such  risk 
as  he  knew  and  appreciated.  King  v.  King, 
79  Kan.  584,  100  Pac.  603. 

The  plaintiff  contends  that  the  two  findings 
already  set  out,  one  that  the  team  was  safe 
and  the  other  that  it  was  unsafe,  may  be 
reconciled  upon  the  theory  that  the  Jury 
must  have  had  reference  to  different  times, 
and  may  have  meant  that  the  horses  were 
safe  until  the  first  runaway,  and  thereafter 
were  dangerous — that  they  were  safe  when 
originally  furnished  to  the  plaintiff,  but  un- 
safe at  tbe  time  of  the  injury  complained  of. 
Interpretation  may  be  resorted  to  in  order  to 
reconcile  a  seeming  conflict  in  the  findings, 
and  it  is  possible  that  the  Jury  may  have  had 
in  mind  the  thought  suggested.  But  the 
question  asked  was  plain.  It  related  to  the 
vital  point  in  the  case.  It  was  one  to  which 
the  defendant  had  a  right  to  require  a  direct 
answer.  Especially  tn  view  of  the  ruling  of 
tbe  trial  court  we  find  ourselves  unable  to 
give  It  a  construction  that  will  harmonize 


with  tbe  other  findings  and  the  general  ver- 
dict 

The  order  granting  a  new  trial  is  affirmed. 
The  ruling  having  been  based  spedflcally 
upon  the  point  stated,  the  trial  court  may  be 
deemed  to  have  approved  the  findings  except 
so  far  as  they  were  In  confilct  The  findings 
in  relation  to  the  bolt  were  consistent  with 
diligence  on  the  part  of  the  defendant  in  that 
respect  The  finding  that  the  negligence  of 
tbe  defendant  was  in  furnishing  an  unsafe 
team  Implied  clearly  that  it  was  not  negligent 
with  respect  to  the  bolt  The  confilctlng  an- 
swers of  the  Jury  do  not  vitiate  the  other 
findings,  and  upon  a  new  trial  the  defendant 
should  be  held  to  answer  only  with  regard 
to  its  alleged  negUgence  In  furnishing  an  un- 
safe team.    All  the  Justices  concurring. 


(SI  Kan.  509) 
NATIONAL  SUPPLT  CX).  v.  UNITED  KAN- 
SAS PORTLAND  CEMENT  CO. 

(Supreme  Court  of  Kansas.     Feb.  7,  1914.) 

(8yUa1ni4  (tf  the  dmrt.) 

1.  Salks  (S  175*)— Bbbaoh  bt  Butxb—Bkoot- 

KBT  OF   FBICE. 

Where  machinery  was  purchased  and  de- 
livered to  tbe  buyer  under  an  agreement  that 
the  seller  waa  to  make  plana  for  and  super- 
vise the  installation  of  tbe  machinery,  and  the 
seller  did  make  the  plans  and  send  an  expert 
to  superintend  the  installation  of  the  machinery, 
but  the  buyer,  without  valid  excuse,  refused  to 
have  the  machinery  installed  in  his  plant  or  to 
pay  for  the  same,  the  seller,  who  had  substan-. 
daily  performed  bis  part  of  the  contract,  is  en-' 
titled  to  recover  the  agreed  price  ot  the  ma- 
chinery. 

[Ed.  Note.— For  other  cases,  see  Salea,  Cent 
Dig.  {  435 ;   Dea  Dig.  i  175.*] 

2.  CONTBAOTB     (I     303*)  —  Pebtobicaitok  — 
Bbeach. 

A  party  who  has  prevented  the  perform- 
ance of  a  conjlition  of  the  contract  by  the  other 
as  to  the  incident  of  supervision  cannot  take 
advantage  of  such  nonperformance,  nor  escape 
liability  for  the  failure  of  the  condition. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  f{  1400-1443;   Dec  Dig.  {  808.*] 

Appeal  from  District  Court,  Allen  County. 

Action  by  the  National  Supply  Company,  a 
corporation,  against  the  United  Kansas  Por^ 
land  Cement  Company,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Campbell  &  Ooshom,  of  ibla,  for  appellant 
Bennett  &  CulUson,  of  lola,  for  appelleeb 

JOHNSTON,  0.  J.  This  action  was  begun 
by  the  appellee,  the  National  Supply  Com- 
pany, to  recover  from  the  appellant,  the 
United  Kansas  Portland  Cement  Company, 
tbe  sum  of  1947.60,  the  price  of  fuel  oil  ap- 
pliances which  It  was  conceded  were  ordered 
by  the  appellant  and  furnished  by  the  appel- 
lee, but  for  which  payment  has  not  yet  been 
made.  The  order  for  these  appliances  was 
based   on   a    verbal   proposition    previously 
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rabmltted  by  Ifr.  Billow,  an  officer  of  ap- 
pellee. It  was  claimed  by  appellee  that  nnder 
this  proposition  appellant  was  to  pay  $1  per 
boiler  horse  power  under  builders'  rating) 
which  amounted  to  $920  for  the  fael  oil  ap- 
pliances, and  $27.60  for  the  tank  car  connec- 
tion which  was  a  hose  for  unloading  oil; 
that  appellee  was  to  glye  the  necessary 
supervision  and  instruction  as  to  setting  up 
the  appliances;  that  these  were  promptly 
shipped  to  and  received  by  app^ant;  and 
that  plans  and  blueprints  were  prepared  by 
appellee  for  constructing  the  plant,  and  Its 
experts  sent  to  lola  to  supervise  its  installa- 
tion, but  appellant  declined  to  have  the  work 
done.  The  appellant  admitted  liability  for 
$27.S0,  the  price  of  the  oil  unloading  hose, 
but  denied  liability  to  pay  $920  for  the  re- 
mainder of  the  plant,  alleging  that  they  were 
ordered  subject  to  its  approval  and  its  op- 
tion to  accept  and  use  them.  It  further 
alleged  that  the  equipment  was  not  satis- 
factory, and  that  it  decided  not  to  Install 
them,  and  notified  appellee  that  the  appli- 
ances were  held  subject  to  Its  order.  Tes- 
timony was  offered  by  appellant  tending  to 
show  that  the  order  to  purchase  included 
exi)ert  superylslon  and  instruction,  without 
additional  charge  to  appellant,  and  that  it 
had  notified  appellee  of  Its  desire  to  cancel 
the  order  for  the  appliances,  and  claimed  a 
deduction  for  the  services  of  experts  in  the 
Installation  of  the  plant  The  Jury  found 
in  favor  of  the  appellee,  and  the  court  gave 
Judgment  In  its  favor  for  the  purchase  price 
of  the  appliances. 

Complaint  Is  made  of  the  charge  given  to 
the  Jui7,  and,  first,  of  some  general  instruc- 
tions as  to  tlie  binding  effect  of  a  contract 
between  parties  and  the  liability  arising  from 
Its  breach  by  one  of  them.  These  appear 
to  be  appropriate  and  free  from  error.  The 
theories  of  each  party,  as  gathered  from 
the  pleadings  and  evidence,  were  presented 
in  the  charge  to  the  Jury. 

[1]  Special  objection  is  made  to  an  in- 
struction with  reference  to  a  claimed  de- 
duction for  the  services  of  experts  in  install- 
ing the  plant,  which  were  not  rendered,  and 
In  which  the  Jury  were  told  that,  if  they 
found  "that  such  failure  to  Install  plant  and 
Instruct  employes  of  defendant  in  the  use  of 
same  was  occasioned  by  the  countermanding 
of  the  order  by  defendant,  which  was  ac- 
quiesced In  by  plaintiff,"  then  it  would  be 
their  duty  to  find  the  reasonable  value  of  the 
experts'  services,  and  deduct  the  same  from 
the  price  of  the  appliances.  Attention  Is 
particularly  called  to  the  qualification  mak- 
ing the  acquiescence  of  the  appellee  neces- 
sary to  a  countermanding  of  the  order.  No 
material  error  was  committed  in  the  Instruc- 
tion. From  the  appellant's  own  testimony  It 
appears  that  the  order  for  appliances  was 
given,  and  that  they  were  delivered  in  ac- 
cordance with  the  order.  The  superintend- 
ent of  appellant   gave   his   testimony,   but 


made  no  claim  that  appellant  was  at  liberty 
to  accept  or  reject  the  appliances  at  its 
option.  There  was  some  dispute  in  regard 
to  the  agreement  as  to  the  expert  super- 
vision of  the  installation  of  the  plant,  but 
none  as  to  the  other  conditions  of  the  con- 
tract. The  action  was  brought  on  the  con- 
tract which  appellee  had  substantially  per- 
formed. The  appellant  was  not  at  liberty 
to  countermand  the  order  after  it  had  been 
filled,  nor  to  change  or  cancel  the  contract 
without  the  acquiescence  or  consent  of  the 
appellee.  There  was  no  complaint  that  the 
appliances  delivered  did  not  come  up  to  the 
requirements  of  the  contract,  but  the  super- 
intendent of  appellant  gave  as  an  excuse  for 
failure  of  appellant  to  install  and  pay  that 
conditions  had  arisen  since  the  purchase  was 
made  which  rendered  the  installation  of  the 
equipment  of  no  advantage  to  appellant,  and 
he  had  therefore  asked  the  appellee  to  take  It 
back  and  use  It  elsewhere.  The  order  had 
then  been  filled,  the  contract  substantially 
executed,  and  the  title  to  the  appliancps 
transferred.  Appellant  had  no  ground  for 
rescission  of  the  contract,  nor  any  right  to 
repudiate  its  obligations.  As  there  was  no 
light  to  cancel  or  change  the  contract,  there 
Is  little  ground  to  complain  of  the  statemoit 
that  it  could  not  be  done  without  the  ac- 
quiescence of  appellee. 

[2]  It  is  true  that  appellee  did  not  super- 
vise the  installation  of  the  plant,  but  that 
was  not  its  fault.  It  did  furnish  the  plans 
and  blueprints,  and  went  to  the  trouble  and 
expense  of  sending  two  of  Its  experts  to  Ida 
to  perform  that  service.  By  refusing  to 
have  the  purchased  appliances  set ,  up,  the 
appellant  made  It  Impossible  for  appellee  to 
perform  that  condition.  It  has  been  said 
that:  "A  party  to  a  contract  who  prevents 
the  performance  of  any  condition  can  neither 
claim  benefit  nor  escape  liability  from  the 
failure  of  such  condition."  Dill  v.  Pope,  29 
Kan.  289,  syl.  par.  2.  It  appears  that  the 
supervision  was  only  an  incident  of 'the  sale; 
and,  as  It  was  performed  so  far  as  It  was 
possible  by  appellee,  the  appellant,  which 
prevented  performance,  cannot  take  advan- 
tage of  nonperformance.  Aside  from  that  the 
appelant,  in  one  paragraph  of  its  answer, 
alleged  tiiat  the  service  of  expert  supervi- 
sion of  the  equipment  by  appellee  was  to  be 
paid  for  by  appellant.  According  to  the  tes- 
timony of  appellee^  which  was  evidently  ac- 
cepted by  the  Jury,  the  agreed  price  of  the 
fuel  oil  appliances,  outside  of  the  hose,  was 
$1  per  boiler  horse  power,  a  computation  of 
wlilch  made  it  amount  to  $920,  and  that  was 
the  award  of  the  Jury  for  that  part  of  the 
equipment  The  admissions  made  by  the 
officers  and  agents  of  appellant  and  the  let- 
ters written  by  its  treasurer  tended  strong- 
ly to  support  the  claims  of  appellee  and  the 
finding  of  the  Jury. 

In  view  of  the  developments  in  the  trial 
of  the  case  the  objections  to  rulings  in  the 


Digitized  by  V^OOQ IC 


Kaa) 


WAT  T.  BBONSTOK 


601 


admlsBloii  of  testimony  are  not  deemed  to 
be  substantial. 

The  Judgment  Is  affirmed.  All  the  Justices 
concnrrlng. 

(91  Kan.  Ug) 

WAT  v.  BRONSTON. 

(Sapreme  Conrt  of  Kansas.    F«b.  7,  1914.) 

(Syllalnu  ly  the  Court.) 

PUCADING  (t  9*)— GONCLUBIOHB  FBOU  VAfftB— 

Necessity. 

Fraud  is  a  legal  epithet,  and  the  use  of 
that  word,  or  words  o{  like  import,  in  stating 
the  conduct  of  a  part;  sought  to  be  charged 
for  false  representations  in  the  sale  of  land 
is  not  necessary  where  the  facts  stated  are  suffi- 
cient to  show  fraudnlent  conduct  and  resulting 
injury. 

-   [Bid.    Note.r-For  other   cases,   see   Pleading, 
Gent  Dig.  |  29;   Dec  Dig.  |  9.*] 

Appeal  from  District  Court,  Finney  County. 

Action  by  C.  B.  Way  against  J.  W.  Brons- 
ton.  Judgment  for  defendant,  and  plalntlfl 
appeals,    Beversed,  wltb  directlona 

Fred  J.  Brans  and  Edgar  Foster,  both  of 
Garden  Caty,  for  appellant  Hosklnson  & 
Hosklnson,  of  Garden  City  for  appellee. 

BENSON,  J.  An  objection  to  testimony 
under  the  petition  on  the  ground  that  It  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  was  sustained,  and  the  action  dis- 
missed.     The  plaintiff  appeals. 

The  petition  contained  statements  of  which 
the  following  Is  a  summary:  The  plaintiff 
and  defendant  entered  into  a  written  con- 
tract on  August  13,  1909,  whereby  the  de- 
fendant agreed  to  sell  and  convey  to  the 
plaintiff  land  described  In  the  contract  as 
lots  2,  3,  4,  5,  and  6  of  Exhibit  B,  Kelley's 
addition  to  Garden  City.  A  conveyance  of 
the  property  described  in  the  same  manner 
was  made  on  the  same  day.  In  negotiating 
for  the  sale  the  defendant's  agent  showed 
the  plaintiff  a  tract  inclosed  by  a  fence,  and 
stated  that  It  was  the  land  so  offered  for 
sale,  and  that  the  Inclosure  contained  20 
acres.  Afterward,  when  the  contract  and 
deed  were  written  and  signed,  the  defend- 
ant and  his  agent  said  that  the  land  as  de- 
scribed in  both  Instruments  was  the  land  so 
shown  and  pointed  out  to  the  plaintiff,  and 
which  he  had  agreed  to  purchase.  The  plain- 
tiff believed  these  statements.  The  descrip- 
tion In  the  contract  and  deed  did  not  Include 
all  the  land  In  the  tract  so  shown,  for  lot  1  of 
the  same  subdivision,  consisting  of  <me  acre, 
was  also  situated  In  the  Inclosure,  but  was 
not  owned  by  the  defendant,  and  did  not  and 
could  not  pass  by  the  Instruments  referred  to, 
although  the  plaintiff  understood  and  believ- 
ed that  the  description  covered  the  entire 
tract  so  pointed  out  to  him.  The  tract  as 
inclosed  and  offered  for  sale  did  not  contain 
20  acres  as  represented,  but  only  13  acres, 
a  fact  of  which  plaintiff  had  no  knowledge 
and  did  not  discover  until  May  1,  1910.    Be- 


fore discovering  that  all  the  land  In  the  In- 
closed tract  was  not  Included  in  the  descrip- 
tion, and  that  the  tract  contained  only  13 
acres,  the  plaintiff  made  improvements  upon 
lot  1  which  he  must  remove,  causing  a  loss 
of  $450.  Lot  1  without  the  improvements 
made  by  the  plaintiff  is  worth  $300,  and  the 
other  land  in  the  tract  Is  worth  $260  per 
acre. 

-  The  petition  contains  statements  of  the 
foregoing  facts  pleaded  In  three  causes  of 
action  separately  stated  and  nnmbered,  and 
damages  were  claimed  upon  each  as  already 
stated ;  that  la,  for  the  value  of  lot  1,  $300, 
for  loss  In  improvements  made  upon  it,  $450, 
and  for  deficiency  In  the  tract,  $1,500.  The 
prayer  was  for  the  recovery  of  the  aggregate 
amount  of  $2,250. 

Treating  the  objection  to  evidence  as  a 
general  demurrer  to  the  petition,  the  defend- 
ant's contention  Is  that  no  cause  of  action 
was  stated  In  the  petition,  because  there  was 
no  allegation  of  fraud  or  mistake  without 
which  the  terms  of  the  written  instruments 
could  not  be  varied  by  parol  evidence.  The 
principle  relied  upon  Is  stated  in  Hopldns  ▼. 
St  liOUls  &  S.  F.  Ry.  Co.,  29  Kan.  644,  as  fol- 
lows: "Oral  evidence  Is  not  competent,  In 
the  absence  of  fraud  or  mistake,  to  show 
that  the  parties  to  a  written  contract  stipu- 
lated before  the  execution  of  the  writing  for 
something  contrary  to  what  is  there  express- 
ed, or  to  what  is  legally  implied." 

It  will  be  observed  that  this  principle  does 
not  apply  where  fraud  or  mistake  is  pleaded. 
The  question,  therefore^  is  whether  the  pe- 
tition, construed  liberally  aa  it  must  be  upon 
an  objection  to  evidence,  tenders  either  of 
these  Issues.  It  cannot  be  successfully  claim- 
ed that  the  use  of  the  words  "fraud"  or  "de- 
celt,"  or  words  of  like  Import,  are  necessary 
if  the  facts  stated  fairly  imply  fraudulent 
conduct '  The  term  "fraud"  is  a  legal  epithet 
applied  to  facts  narrated  in  stating  the  con- 
duct of  a  party  In  a  transaction  complained 
of,  and  is  a  conclusion  from  facts  stated. 
The  word  or  an  equivalent  one  need  not  be 
used  if  the  facts  appear  showing  a  fraudu- 
lent transaction.  Bliss  on  Code  Pleading,  { 
211.  It  is  not  necessary  to  label  a  cause  of 
action.  Its  nature  Is  determined  by  the  facts 
stated.  L.  L.  &  G.  Rid.  Co.  v.  Com'rs  of 
Douglas  Co.,  18  Kan.  169;  State  ex  rel.  v. 
Williams,  39  Kan.  517,  18  Pac.  T27;  Cockrell 
V.  Henderson,  81  Kan.  336,  106  Pac  443;  20 
Cyc.  97. 

It  has  been  held  that:  "False  representa- 
tions are  actionable  when  made  fraudulently 
— that  Is,  to  Induce  another. to  part  with  his 
money  or  property — If  believed,  and  acted 
upon,  and  made  with  knowledge  of  their 
falsity,  or  when  made  for  such  purpose  by 
one  who  has  no  knowledge  upon  the  subject, 
but  who  Intends  to  convey,  and  does  convey, 
the  impression  that  he  does  have  actual 
knowledge  that  they  are  true,  and  thereby 
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deceives  the  other  to  his  Injury."  Bank  ▼. 
Hart,  82  Kan.  398,  108  Pac.  818. 

The  allegations  of  the  petition  were  sufiS- 
dent  to  admit  proof  that  the  representations 
as  stated  were  made;  that  the  defendant 
believed  them  to  be  true,  and  was  induced 
thereby  to  enter  into  the  contract  and  accept 
the  deed;  that  they  were  false;  and  that  the 
defendant  was  thereby  deceived  to  his  injury. 
Such  proof  wonld  entitle  him  to  recover  re- 
sulting damages.  The  objection  should  there- 
fore have  been  ovemiled,  and  the  evidence 
admitted. 

Whether  the  pleading  was  also  sufficient  to 
admit  proof  of  a  mutual  mistake  need  not  be 
considered. 

No  argument  is  made  concerning  the  meas- 
ure of  damages.  No  valid  objection,  how- 
ever, is  perceived  to  a  recovery  upon  the 
several  items  as  pleaded,  to  the  extent  that 
may  be  warranted  by  evidence. 

Whether  the  facts  pleaded  disclose  three 
causes  of  action,  or  only  one  with  three 
grounds  of  damage,  is  not  discussed  In  the 
briefs,  and  need  not  be  decided.  In  any 
event  the  defendant  could  not  be  prejudiced 
by  the  separate  statements. 

The  Judgment  Is  reversed,  with  directions 
to  proceed  with  the  cause.  All  the  Justices 
concurring. 

(91  Kan.  5SS) 

BOWLES  LIVE  STOCK  COMMISSION  CO. 

V.  TATE  et  al. 

(Sapreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Bvnahut  J>t  th«  Court.) 

ExEcimoN  ({ 186*)— Bond  bt  Thibd  Persons 

— Estoppel. 

The  terms  of  a  bond  executed  by  third 
persons  claiming  cattle  seized  on  execution, 
and  the  conduct  of  Bach  persons  in  procuring 
the  sheriff  to  accept  the  bond  and  release  the 
cattle,  considered,  and  held  not  to  estop  tbem 
from  claiming  title  to  the  cattle  in  a  suit  by 
the  execution  creditor  on  the  bond. 

[Ed.  Note.— For  other  cases,  see  Execntion, 
Cent  Dig.  S  661;   Dec.  Dig.  f  186.»] 

Appeal  from  District  Court,  Kearny 
County. 

Action  by  the  Bowles  Live  Stock  Commis- 
sion Company  against  George  H.  Tate,  Jr., 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

H.  O.  Trlnkle  and  Fred  8.  Dunn,  both  of 
Uarden  City,  for  appellant  Scates  &  Wat- 
kins,  of  Dodge  City,  for  appellees. 

BDRCH,  J.  The  action  was  brought  by 
the  plaintiff  to  recover  from  the  defendants 
on  a  bond  executed  by  them  to  secure  the  re- 
turn of  certain  cattle  to  the  sheriff  of  Ford 
county  or  the  satisfaction  of  an  execution  in 
favor  of  the  plaintiff  on  which  the  cattle  had 
been  seized,  under  stated  conditions.  The  de- 
fendants recovered,  and  the  plaintiff  appeals. 

The  execntion  was  issued  on  a  Judgment 
In  fitvor  of  the  plaintiff  against  J.  H.  Allen, 


A.  P.  Allen,  and  Mary  A.  Bartlett  The  cat- 
tle were  In  the  possession  of  the  Aliens  when 
seized,  but  were  claimed  by  the  defendants, 
who,  after  the  levy.  Induced  the  sheriff  to 
surrender  the  cattle  to  them  upon  the  execu- 
tion of  the  following  bond:  "Whereas  the 
Bowles  Live  Stock  Commission  Company  has 
procured  a  Judgment  in  a  dvll  action  In  the 
above-entitled  court  against  J.  H.  Allen,  A. 
P.  Allen,  and  Mary  A.  Bartlett,  which  now 
amounts  to  the  sum  of  |a.,038.54,  and  where- 
as an  order  of  attachment  or  execution  has 
been  issued  in  said  action  and  certain  prop- 
erty, namely,  386  head  of  4  and  6  year  old 
steers  and  300  cows  and  calves,  all  being  In 
the  care  of  O.  H.  Wakeman  in  the  county  of 
Ford,  state  of  Kansas,  and  367  bead  of  4  and 
5  year  old  steers  being  In  the  possession  of 
F.  C.  Hodges  In  Ford  county,  Kansas,  which 
said  property  belongs  to  H.  O.  Day,  F.  P.  Mc- 
Alister,  George  H.  Tate,  and  H.  K.  Bdhn, 
has  been  levied  upon,  and  whereas  said  sher- 
iff of  Ford  county,  Kansas,  is  about  to  sell 
and  dispose  of  said  property  for  the  purpose 
of  satisfying  said  execution:  Now,  we,  the 
undersigned,  residents  of  Kearny  county. 
Kansas,  and  iford  county,  Kansas,  hind 
ourselves  to  said  Bowles  live  Stock  Com- 
mission Company,  plaintiff,  in  the  sum 
of  $2,200,  being  double  the  dalm  of  said 
plaintiff,  including  costs;  that  said  prop- 
erty or  a  sufficient  sum  of  money  to  satis- 
fy the  claim  of  plaintiff,  together  with  the 
costs  of  this  action,  shall  be  forthcoming  to 
answer  such  Judgment  of  said  court  in  said 
action  in  case  it  shall  be  found  that  plain- 
tiff is  entitled  to  hold  the  property  herein- 
above described  or  any  portion  or  part  of  it" 

Tlie  sheriff  returned  the  bond  with  the  ex- 
ecution. The  defendants  filed  a  motion  in 
the  original  action  against  the  Aliens,  claim- 
ing the  property,  and  setting  forth  the  facts 
on  which  the  claim  was  based,  but  the  plain- 
tiff objected  to  trying  the  right  of  property 
on  the  motion.  The  sheriff  demanded  a  re- 
turn of  the  cattle,  which  was  not  complied 
with,  and  the  plaintiffs  then  sued  the  defend- 
ants for  the  sums  of  money  specified  in  the 
execution.  The  answer  of  the  defendants 
consisted  of  an  assertion  of  title  to  the  cat- 
tle substantially  the  same  as  that  contained 
In  the  motion  In  the  original  case.  A  demur- 
rer to  the  answer  was  overruled,  and  upon 
a  trial  by  the  court,  without  a  Jury,  Judg- 
ment was  rendered  as  stated. 

The  plaintiff  dtes  the  familiar  cases  re- 
lating to  the  interpretation  of  forthcoming 
bonds  and  the  admission  of  title  and  the 
equitable  estoppel  usually  attending  such  In- 
struments. In  this  Instance  the  redtals  of 
the  bond  disclose  that  It  was  not  given  on 
behalf  of  the  execntion  debtors  or  for  their 
benefit,  and  exdude  an  admission  of  title 
in  the  execution  debtors  by  an  express  dec- 
laration of  ownership  in  the  defendants.  In- 
deed,   this  declaration  and   the  condudlng 
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portion  of  the  bond  that  the  property  or 
money  to  satisfy  the  plalntUI  shall  be  forth- 
coming "In  case  it  shall  be  found  that  the 
plaintiff  is  entitled  to  hold  the  property" 
characterize  the  Instrument  and  show  that 
it  was  substituted  for  the  property  In  the 
sheriff's  hands  until  an  adjudication  of  the 
right  to  hold  the  cattle  under  the  execution 
could  be  had.  Upon  the  face  of  the  bond 
neither  admission  nor  estoppel  arises  pre- 
cluding the  defendants  from  demanding  such 
an  adjudication  as  a  condition  of  liability. 

The  sheriff  testified  that  he  was  advised 
by  the  defendants  that  he  had  authority  to 
accept  the  bond  under  a  provision  of  the 
statute  authorizing  a  sheriff  to  take  security 
from  an  execution  defendant  for  the  return 
of  goods,  or  their  value,  seized  on  execution 
and  remaining  In  his  bands  unsold  for  any 
reasonable  cause.  Gen.  Stat  1009,  i  6043 
(Code  Glv.  Proc.  |  448).  The  plaintiff  argues 
that  this  advice  to  the  sheriff,  resulting  in 
an  acceptance  of  the  bond  and  delivery  of 
the  cattle  to  the  defendants,  made  the  bond 
an  ordinary  forthcoming  bond  under  the  stat- 
ute, whatever  its  recitals  may  be,  so  far  as 
the  defendants  are  concerned.  It  appears, 
however,  from  the  testimony  of  the  sheriff 
that  the  defendants  were  speaking  of  the 
regularity  of  his  official  conduct  and  not  of 
the  nature  of  the  Instrument,  and  that  they 
agreed  to  protect  him,  should  they  be  mis- 
taken. Besides  this,  there  Is  no  evidence 
that  the  plaintiff  adopted  the  bond  and 
brought  suit  upon  it  because  of  this  conver- 
sation with  the  sheriff.  Consequently  an  ai^ 
bitrary  meaning  and  pnrimse  should  not  be 
forced  upon  the  Instrument  unless  Justice  to 
the  plaintiff  plainly  demands  It 

It  is  shown  to  this  court  by  the  record  of 
the  original  suit  and  the  record  Is  not  dis- 
puted, that  the  defendants  sought  to  bring 
about  an  adjudication  of  their  claim  to  the 
cattle,  but  that  the  plaintiff  objected  to  the 
form  of  the  proceeding.  But  for  this  objec- 
tiOD  the  facts  stated  in  the  motion  filed 
might  have  been  denied,  or  more  formal 
pleadings  framed,  a  Jury  called,  and  the 
issue  determined  precisely  as  if  the  defend- 
ants had  brought  an  action  of  replevin,  and 
at  a  great  saving  of  costs.  At  the  trial  the 
plaintiff  voluntarily  chose  to  stand  on  Its 
demurrer  to  the  answer,  offered  no  evidence 
in  opposition  to  the  defendants'  proof  of  ti- 
tle, and  consequently  cannot  dispute  the  fact 
that  the  cattle  were  not  subject  to  seizure 
to  satisfy  the  execution  in  the  sheriff's 
hands.  This  being  true,  there  is  nothing 
in  the  conduct  of  the  defendants  on  which 
to  found  estoppel,  which  must  rest  upon  a 
basis  of  equity  aud  good  conscience.  Let  it 
be  conceded  that  the  defendants  did  not  pur- 
sue the  orthodox  method  of  protecting  their 
rights.  It  does  not  follow  that  the  law 
obliges  them  to  give  up  their  cattle  to  satisfy 
a  Judgment  against  the  Aliens.    ITnless  the 


plaintiff  has  been  prejudiced  In  some  tnb- 
stantial  way,  it  is  not  material  that  fbe 
course  pursued  was  irregular. 

The  bond  should  be  given  the  natural  ef- 
fect indicated  by  its  terms,  which  is  that  it 
stood  in  place  of  the  cattle  until  the  defend- 
ants' right  to  them  could  be  adjudicated. 
Having  endeavored  to  bring  about  a  prompt 
adjudication,  the  defendants  are  not  charge- 
able with  attempting  to  secure  an  undue  ad- 
vantage by  securing  possession  of  the  prop- 
erty. Whether  the  sheriff  were  authorized 
to  take  the  bond  or  not,  the  plaintiff  adopt- 
ed it,  and  it  t>ecame  a  valid  and  binding 
obligation  according  to  its  tenor.  Liability 
on  the  bond  depended  upon  who  owned  the 
cattle. 

That  fact  having  been  determined  adverse- 
ly to  the  plaintiff,  the  Judgment  of  the  dis- 
trict court  must  be  affirmed,  and  it  is  so 
ordered.    All  the  Justices  concurring. 

(tl  Kan.  586) 
OSBURN  T.  ADDINOTON  et  aL 
(Supreme  Court  of  Kansas.     Feb.  7,.  1914.) 

fSyUabut  by  the  Oovrt.) 

1.  Bbokebs  ({  60*)— Bight  to  Coionssioir— 
Services. 

A  broker  who  undertakes  for  his  principal 
to  negotiate  an  exchange  of  properties  on  speci- 
fied terms  or  those  wElcfa  will  be  satisfactory 
to  his  principal  is  not  entitled  to  a  commission 
until  an  agreement  between  owners  has  been 
made,  nor  so  long  as  any  of  the  material  terms 
or  conditions  of  the  excnange  are  unsettled. 

IBi.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {  91 ;   Dec.  Dig.  i  60.«] 

2.  Bbokkbs  (i  86*)— Action  tob  GounssioN 

— SUFITCIKNCT    OF  EVIDKNCE. 

The  evidence  herein  examined,  and  it  is 
held  that  the  acts  and  declarations  of  the  own- 
ers of  the  land  show  that  they  had  proceeded 
no  farther  than  preliminary  negotiations,  that 
a  completed  agreement  had  not*  been  made,  and 
that  no  commission  had  been  earned  by  the 
broker. 

[£!d.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  U  11&-120;    Dec.  Dig.  i  86.*] 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  H.  B.  Osburn  against  Mrs.  L.  M. 
Addington  aud  others.  From  a  Judgment  for 
defendants,   plaintiff  appeals.     Afiirmed. 

Earl  Blake,  W.  A  Ayers,  and  O.  A.  Mc- 
(3orkle,  all  of  Wichita,  and  Clogston  &  Clogs- 
ton,  of  Eureka,  for  appellant  A  E.  Morgan 
and  W.  H.  von  der  Heiden,  both  of  Newton, 
for  appellees. 

JOHNSTON,  O.  J.  H.  E.  Osburn  brought 
this  action  to  recover  from  Mrs.  L.  M.  Add- 
ington and  her  husband  a  commission  alleg- 
ed to  have  been  earned  in  procuring  the  sale 
or  exchange  of  the  Addington  ranch  in 
Greewood  county  for  a  tract  of  land  in 
Woodson  county  owned  by  O.  W.  Hamilton. 
The  Addlngtons,  who  resided  In  Illlnolo, 
placed  their  Kansas  land,  which  is  a  tract  of 
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about  685  acres,  In  the  hands  of  A.  J.  Boacb- 
lu,  of  Bloomlngton,  111.,  to  be  sold  or  ex- 
changed for  other  property.  Honchln  at 
once  started  Inquiries  and  made  efforts  to 
negotiate  a  sale  or  trade  that  would  be  ac- 
ceptable to  the  owners,  and  among  others 
entered  Into  a  correspondence  with  the  ap- 
pellant Osbum.  Many  letters  passed  be- 
tween Houchin  and  Osborn  relating  to  a 
sale  or  exchange  of  the  land,  and  In  this 
correspondence  Osbum  was  informed  that 
Houchin  had  Interested  other  agents  in  the 
disposition  of  the  land  and  that  the  first  sat- 
isfactory offer  received  by  him  would  be  ac- 
cepted. The  Addtngtons  dealt  only  with 
Houchin,  and  no  letters  regarding  the  sale 
or  exchange  of  lands  passed  between  them 
and  Osbum.  A  trade  for  Oklahoma  land 
was  suggested  by  Osbum  to  Houchin,  which 
upon  inquiry  was  found  to  be  unsatisfactory, 
and  finally  he  proposed  an  exchange  for  the 
Hamilton  land  in  Woodson  county.  On  be- 
half of  Osbum  it  was  alleged  that  he  procur- 
ed Hamilton,  who  was  ready,  willing,  and 
able,  to  trade  lands  on  the  terms  proposed 
by  the  Addlngtons,  thus  earning  his  commis- 
sion, tfnd  he  insists  that  the  fact  that  the 
Addlngtons  chose  to  sell  the  land  to  another 
did  not  relieve  them  from  liability  for  the 
commission  which  he  had  earned.  The  Ad- 
dlngtons, on  the  other  hand,  allege  that  they 
had  employed  Houchin  to  find  a  purchaser 
for  the  lands,  that  they  had  not  employed 
Osbum  nor  authorized  any  one  else  to  em- 
ploy him  as  their  agent  In  the  sale  or  ex- 
cltange  of  the  lands,  and  neither  had  they 
ever  recognized  him  as  their  agent.  They 
claimed  that  Houchin  had  submitted  a  prop- 
osition to  them  to  exchange  their  land  for 
the  Hamilton  land,  and  that  they  had  enter- 
ed into  the  negotiations  looking  towards  an 
exchange,  but  that,  while  investigations  were 
being  conducted  and  a  trip  to  Kansas  to  as- 
certain the  quality  and  value  of  the  Hamil- 
ton land  was  under  consideration,  a  cash 
offer  for  the  land  was  made  by  another  par- 
ty which  they  accepted.  It  is  their  conten- 
tion that  only  preliminary  negotiations  were 
had,  and  that  there  was  no  meeting  of  minds, 
and,  further,  that  there  was  to  be  no  closing 
of  a  contract  untU  after  a  personal  examina- 
tion of  the  property  had  been  made  and  an 
agreement  reached  on  some  unsettled  terms 
and  conditions.  The  trial  court,  upon  a  de- 
murrer to  the  evidence,  held  that  the  negoti- 
ations of  the  parties  had  not  been  completed, 
that  a  binding  contract  bad  not  been  made, 
and  therefore  no  commission  had  been  earn- 
ed by  Osbum. 

[1,2]  Appellant  complains  and  insists  that 
the  correspondence  shows  that  definite  terms 
of  exchange  of  properties  had  been  agreed 
upon,  and  that  he  had  produced  one  who  was 
ready  and  able  to  make  the  exchange  on 
those  terms.  The  authority  to  represent  ap- 
pellees is  open  to  question.  His  dealings 
were  with  Houchin,  who  had  authority  tp 
find  a  purchaser  for  the  lands,  rather  than 


with  the  appellees.  In  theli  letters  to  Hon- 
chln, appellees  spoke  of  appellant  as  Hou- 
chln's  agent,  and  some  things  in  the  letters 
tend  to  show  that  this  was  his  status.  How- 
ever, appellees  learned  of  his  efforts  towards 
securing  the  exchange  of  properties  and  of 
the  commission  he  expected  to  obtain  if  he 
succeeded,  and,  assuming  that  be  liad  the 
necessary  authority  to  procure  a  buyer  or 
one  willing  to  exchange,  it  must  be  held,  we 
think,  that  the  mlnda  of  the  parties  never 
met  as  to  the  terms  and  conditions  of  ex- 
change. There  were  preliminary  negotia- 
tions whereby  some  of  the  terms  of  an  agree- 
ment between  the  owners  of  the  property 
were  arranged,  but  other  terms  and  condi- 
tions were  not  settled,  and,  manifestly,  the 
appellees  never  Intended  to  dose  the  deal 
until  they  had  made  a  personal  visit  to  Kan- 
sas and  inspected  the.  Hamilton  land.  In- 
spection of  the  property  offered  in  exchange 
for  theirs  was  spoken  of  In  the  correspond- 
ence as  the  condition  of  an  acceptance  of 
this  proposal  as  well  as  others  that  were 
presented  to  them.  It  was  suggested  at  one 
time  that,  if  a  banker  would  certify  that  a 
loan  of  13,000  could  be  secured  on  the  land 
offered  to  them,  an  inspecting  visit  might 
not  be  necessary ;  but  no  such  certificate  was 
produced.  Appellees  valued  their  land  at 
$20,000,  against  which  •there  were  incum- 
brances amounting  to  $14,000,  leaving  than 
an  equity  of  $6,000  in  the  land.  They  desir- 
ed to  sell  It  for  cash,  but  were  willing  to 
take  some  property  in  exchange  If  they  could 
get  a  satisfactory,  offer  and  one  which  would 
enable  them  to  raise  about  $585  with  which 
to  pay  interest  which  had  accrued  on  the 
mortgages.  Appellant  found  a  man  who  was 
willing  to  meet  this  single  condition ;  but  it 
was  only  one  of  the  terms  of  the  exchange 
that  was  under  negotiation.  In  a  letter  to 
Houchin,  appellant  stated  that  he  had  a  par- 
ty who  had  a  farm  to  exchange,  which  he 
described,  that  was  worth  about  the  amount 
of  the  equity  which  appellees  had  in  their 
land  and  suggested  that  appellees  come  and 
look  at  it  in  case  there  was  a  prospect  for  a 
trade.  The  letters  of  appellant  discussing 
the  proposal  and  the  likelihood  of  bringing 
the  parties  to  an  agreement  were  sent  to 
the  appellee  Mrs.  Addington  by  Houchin,  and 
on  August  7,  1911,  she  replied  that  she  was 
glad  that  Hamilton  was  going  to  look  at  her 
property,  and  that  if  it  was  satisfactory  to 
him,  "and  things  are  as  they  have  represent- 
ed them  to  be,  we  will  close  the  deal  soon 
as  we  find  it  to  be  so."  She  added  that  she 
wanted  to  know  how  much  could  be  borrow- 
ed on  the  place,  that  they  could  not  close  the 
deal  unless  they  knew  that  money  could  be 
raised  to  pay  overdue  interest  and  taxes, 
that  they  did  not  want  to  make  the  trip  to 
Kansas  unless  this  could  be  done,  saying, 
also,  that  "unless  it  is  ready  to  close  if  it 
suits  us,  &  you  know  we  are  not  going  to 
be  hard  to  pleas  if  its  worth  any  thing  like 
they  claim."    On  August  8th  appellant  wired 
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Houcbln :  "We  bare  seen  farm  O.  W.  Hamil- : 
ton  has  accepted  proposition  and  will  take 
farm  wire  me  at  once  at  Wlcbita,  Kans."  | 
Houcbln  answered  same  day:   "Message  re-i 
ceived  see  letter  sent  August  seventb  if  sure  | 
five  bundred  elgbty  fire  dollars  can  be  got 
to  pay  interest  parties  will  be  rigbt  out"! 
On  tbat  day  appellant  wired  back  to  Hou- 
cbln :   "Message  received  five  hundred  eighty 
five  dollars  will  be  paid."    On  the  next  day 
Houchln  wired :  "Myself  and  i)arty  will  leave 
Bloomlngton    0 :45   p.   m.    Thursday   August 
Tenth  wire  me  where  to  meet  you  better  see , 
Woodson   county   farm   first  have  arrange-  j 
ments  all  made  so  we  can  get  through  quick 
as  I  will  be  in  a  hurry  to  get  back."    On  Au- 
gust 10th  appellant  wired :    "Prefer  you  to 
come  direct  to  Wichita.    Will  be  ready  to  go 
upon  your  arrlTal."    On  the  same  day  Hou- 1 
chin  wired  to  appellant  that  appellees  had  a ' 
cash  ofTer  of  $20,000  and  had  wired  an  ac- 1 
ceptance,  and  for  ti>at  reason  would  not  go,  but  I 
that  if  it  did  not  go  through  they  would  go 
right  out  to  Kansas.    On  the  day  appellant 
wired  tbat  Hamilton  would  take  appellees' 
land,  and  which  is  called  an  acceptance  of 
appellees'  proposal,  he  wrote  a  letter  which 
shows  how  incomplete  the  negotiations  were.  > 
He  informed  Houcfiin  that  there  was  a  $2,- 1 
200  mortgage  on  the  Hamilton  land,  although  ' 
he  had  previously  written  that  the  mortgage  | 
was  only  $2,000.    He  also  suggested  that  ap- 
pellees could  assume  that  mortgage  and  that 
they  might  get  along  without  tbe  payment  of  ; 
more  money  than  $2,200.    He  further  wrote 
tbat  a  deed  should  be  executed  by  each  par- 
ty and  placed  in  escrow  in  a  certain  bank  i 
until  March  Ist  of  the  next  year,  then  Hamil- ' 
ton  was  to  pay  $3,925  Into  that  bank,  appel- ; 
lees  to  draw  out  $2,200  of  tbat  amount,  and 
appellant  to  take  the  balance  of  that  pay- 
ment as  commission.    Showing  tbat  appellant 
understood  tbat  the  deal  was  not  dosed,  be 
stated,  "If  you  want  to  look  at  bis  land,  you 
must  come  at  once,"  adding  that  tbe  abstract 
of  the  land  must  be  brought  to  date  and  sent 
to  Hamilton  for  approval,  and  tbat  he  would 
send  abstract  for  his  land  as  soon  as  contract 
was  signed.    He  further  added :  "A  contract 
is  to  be  gotten  up  and  signed  by  all  parties 
both  man  and  wife,  come  strait  down  here  or 
I  will  get  it  up,  and  send  it  there  for  there 
signatures,  but  things  must  be  done  quick." 
Some  of  these  terms  and  conditions,  which 
are  obviously  material,  had  never  been  con- 
sidered, and  about  tbem  there  had  been  no 
agreement. 

As  was  said  in  Seymour  v.  Armstrong,  62 
Kan.  720,  84  Pac.  612 :  "It  is  essential,  how- 
ever, tbat  the  minds  of  the  contracting  par- 
ties come  to  tbe  point  of  agreement — that  the 
offer  and  acceptance  coincide;  and  if  they 
do  not  correspond  ia  every  material  respect, 
there  is  no  acceptance  or  completed  con- 
tract" 

Aside  from  these  conditions.  It  is  clear 
tbat  appellees  did  not  Intend  to  bind  them- 


selves to  an  exchange  until  they  had  made 
a  personal  Inspection  of  tbe  land  offered  to 
them,  and  it  Is  equally  clear  that  appellant 
understood  that  an  agreement  to  exchange 
would  not  be  complete  until  appellees  bad 
seen  the  Hamilton  land  and  were  satisfied  to 
take  it  The  negotiations  were  preliminary 
and  incomplete  until  satisfaction  followed 
such  personal  Inspection.  As  appellee  said 
in  her  letter,  when  referring  to  the  r^resen- 
tatlons  made  as  to  the  quality  and  condition 
of  the  Hamilton  land,  "We  wUI  close  tbe 
deal  soon  as  we  find  it  to  be  so,"  and  in  an- 
other part  of  tbe  letter,  in  speaking  of  mak- 
ing the  trip  of  inspection,  that  they  were 
"ready  to  close  if  it  suits  ns."  As  was  said 
in  Lyman  v.  Robinson,  06  Mass.  (14  Allen) 
242,  254:  "A  valid  contract  may  doubtless 
be  made  by  corres^Mndence,  but  care  should 
always  be  taken  not  to  construe  as  an  agree- 
ment letters  which  tbe  parties  intended  only 
as  a  preliminary  negotiation.  Tbe  question 
in  such  cases  always  is:  Did  they  mean  to 
contract  by  th^  correspondence,  or  were 
they  only  settling  tbe  terms  of  an  agree- 
ment into  which  they  proposed  to  enter  after 
all  its  particulars  were  adjusted?  «  «  •" 
Here  the  parties  were  only  arranging  or  set- 
tling terms  of  an  agreement  which  they  hop- 
ed to  consummate,  and  the  arrangement  to 
raise  $586  towards  the  payment  of  defaulted 
interest  and  taxes  was  only  a  step  in  tbe 
negotiations.  So  long  as  there  was  any  de- 
ment or  condition  of  the  proposed  exchange 
of  properties  that  was  unsettled,  the  con- 
tract was  incomplete  and  none  of  the  parties 
were  bound  by  the  negotiations.  For  the 
same  reason,  no  commission  had  been  earned. 
The  Judgment  of  the  district  court  will  be 
affirmed.    All  the  Jostlces  concurring. 


GREEN  et  al.  v. 
(Supreme  Court  of  Kansas. 


(81  Kao.  658) 

HODGES,  Govemor.t 
Feb.  7.  1914.) 


(Syllabut  ly  the  Court.) 

1.  PHTSIOIANS  AlfO  SUBQKONS  ({  5*)— BOABD 
OF  EXAMINEBS— QUAUnCATIONS  OF'MEH- 
BKBS. 

Chapter  291  of  the  Laws  of  1913,  relating 
to  the  practice  of  chiropractic,  and  creating  a 
board  of  chiropractic  examiners,  does  not  re- 
quire tbe  Governor  to  appoint  upon  that  board 
persona  who  have  not  complied  with  tbe  stat- 
utes regulating  the  practice  of  medicine  and 
surgery. 

[Ed.  Note.— For  other  cases,  see  PhysIcianB 
and  Surgeons,  Cent  Dig.  {  5;   Dec.  Dig.  t  6.*] 

2,  Phtsicians  and  Stjboeons  (f  6*)— Boabd 

or  E5XAMINKB8— FlIXINQ  VaOANOIM. 

By  the  power  vested  in  tbe  Governor  to 
fill  vacancies,  he  is  authorized  to  appoint  the 
two  other  members  of  the  board  provided  for 
in  the  statute  referred  to,  whenever  three  prop- 
erly qualified  chiropractic  members  are  ap- 
pointed, although  the  statute  does  not  declare 
bow  such  other  members  shall  be  chosen. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {  5 ;   Dec.  Dig.  |  5.*] 
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Application  b;  Charles  W.  Oreen  and  oth- 
ers, for  writ  of  mandamus,  against  George 
H.  Hodgea,  as  Governor.    Writ  not  allowed. 

Wlllard  Carver,  of  Oklahoma  City,  OkL,  and 
Geo.  S.  Evans,  of  Greenwood,  Ark.,  for  plain- 
tiffs. J.  S.  Dawson,  Atty.  Gen.,  and  S.  N. 
Hawkes,  Asst  Atty.  Gen.,  for  defendant 

BENSON,  J.  [1]  The  plaintiffs  ask  that 
the  Governor  be  required  by  mandamus  to 
appoint  a  board  of  chiropractic  examiners 
under  the  provisions  of  chapter  201  of  the 
Laws  of  1913,  relating  to  the  practice  of 
chiropractic 

The  first  section  of  the  act  declares:  "That 
there  la  hereby  created  and  established  a 
board  to  be  known  by  the  style  and  name  of 
the  state  board  of  chiropractic  examiners, 
said  board  shall  be  comiMsed  of  one  ordain- 
ed minister,  one  school-teacher,  and  three  (3) 
practicing  chiropractors  of  Integrity  and  abil- 
ity, who  shall  be  residents  of  the  state  of 
Kansas,  and  shall  have  practiced  chiropractic 
continually  In  the  state  of  Kansas  for  a  pe- 
riod of  not  less  than  two  (2)  years.  No  two 
chiropractic  members  of  said  board  shall  be 
graduates  from  the  same  school  or  college  of 
chiropractic." 

Section  2  requires  the  Governor  to  appoint, 
as  members  of  the  board,  three  chiropractors 
who  shall  possess  the  qualifications  sped- 
fled  in  sectton  1,  but  makes  no  provision 
for  the  appointment,  election,  or  selection 
otherwise  of  the  minister  or  school-teacher 
to  be  the  other  members  of  the  board. 

The  plaintiffs  aver  that  they  are  engaged 
In  the  practice  of  chiropractic,  are  graduates 
of  schools  and  colleges  of  chiropractic,  pos- 
sess the  necessary  qualifications,  and  are  de- 
sirous of  obtaining  a  certificate  to  practice 
chiropractic  in  the  state ;  and  that  there  are 
many  others  for  whom  they  also  appear, 
who  are  also  entitled  to  such  certificates. 
They  pray  that  the  Governor,  who  has  refus- 
ed to  act,  be  required  to  "appoint  said  board 
of  chiropractic  examiners  as  per  said  law." 
The  Governor,  In  giving  the  matter  consider- 
ation, asked  and  obtained  the  opinion  of  the 
Attorney  General,  in  which  that  officer  ad- 
vised that  there  was  such  ambiguity  in  the 
statute  that  action  by  the  Governor  ought 
not  to  be  taken. 

It  is  not  stated  in  the  petition  that  the 
plaintiffs,  or  any  of  the  persons  represented 
by  them,  have  complied  with  the  statutes  re- 
lating to  the  practice  of  medldne  and  sur- 
gery, although  their  practice  required  such 
compliance.  The  statute  referred  to,  before 
its  amendment  In  1913,  declared  that: 
"From  and  after  the  1st  day  of  September, 
1901,  any  person  who  shall  practice  medi- 
cine and  surgery  or  osteopathy  In  the  state 
of  Kansas  without  having  received  and  had 
recorded  a  certificate  under  the  provisions 
of  this  act,  or  any  person  violating  any  of 
the  provisions  of  this  act,  sliall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  oonvlc- 


tlon  thereof  shall  pay  a  fine  of  not  less  than 
fifty  dollars  nor  more  than  two  hundred  dol- 
lars for  each  offense.  •  •  • "  Gen.  St  1909, 
§  8001.  The  amendment  of  this  section  con- 
sisted only  in  the  omission  of  the  words  "or 
osteopathy."  Laws  1913,  c.  290,  i  11.  That 
a  certificate,  as  provided  in  the  act  from 
which  this  quotation  is  made,  was  a  condi- 
tion precedent  to  the  right  to  practice  chiro- 
practic In  this  state  was  settled  In  State  v. 
Johnson,  84  Kan.  411,  114  Fac.  390,  41  L.  B. 
A.  (N.  S.)  639,  and  adhered  to  in  State  ▼■ 
Peters,  87  Kan.  266,  123  Pac.  761,  and  State 
V.  Cotner,  87  Kan.  864,  127  Pac.  1,  42  L.  H. 
A.  (N.  S.)  768,  and  is  therefore  not  an  open 
question.  As  the  practice  of  chiropractic 
without  such  a  certificate  is  a  criminal  of- 
fense, the  petition  which  alleges  such  prac- 
tice for  two  years  shows  upon  its  face  vio- 
lations of  the  law;  and  a  criminal  proseca- 
tion  might  be  instituted  for  each  specific  act 
of  practice  defined  in  the  statute  (State  t. 
Cotner,  supra),  unless  it  should  be  preanm- 
ed,  without  any  averment  of  the  fact,  that 
the  plaintiffs  and  others  for  whom  they  sue 
had  such  certificates.  It  will  be  observed 
that  in  passing  the  statute  creating  a  chi- 
ropratlc  board,  the  Leg&lature  did  not  at- 
tempt to  condone  past  offenses  or  relieve  vio- 
lators of  the  existing  law  In  any  way  from 
its  penalities.  Assuming  that  the  plaintiffs 
and  others  in  the  same  situation  have  no 
such  certificates,  can  this  action  be  main- 
tained? 

The  Governor,  by  constitutional  mandate, 
is  charged  with  the  duty  to  see  that  the  laws 
are  faithfully  executed.  It  Is  suggested  that 
it  is  inconsistent  with  this  high  duty  to  re- 
quire him  to  reward  with  office  under  one  law 
those  who  have  perslstentiy  broken  another 
law  upon  the  same  general  subject,  whl<dt  It 
is  his  equal  duty  to  enforce.  It  ia  not  neces- 
sary, however,  to  decide  whether  this  shoold 
be  required,  for  we  are  persuaded  that  It 
was  not  within  legislaUtve  contemplation 
that  he  should  do  so.  It  is  entirely  reason- 
able to  suppose  that  it  was  intended  that  he 
should  appoint  the  chiropractors  upon  the 
board  from  those  who  had  complied  with  the 
statute  regulating  the  profession  of  medicine 
and  surgery.  There  is  no  necessary  con- 
flict in  these  provisions.  Indeed,  the  act  un- 
der which  these  appointments  are  sons^t 
seems  to  recognize  the  requirements  of  the 
previously  existing  law,  for  section  6b  con- 
tains this  proviso:  "  •  •  •  Provided,  that 
applicants  for  license  under  this  act  shall  be 
required  to  pass  the  same  examination  in 
physiology,  anatomy  hygiene  and  systona- 
tology  required  of  licensed  practitioners  of 
medicine  and  surgery  in  this  state."  Laws 
1913,  c.  291,  I  6b.  Whether  the  clause  qnoted 
refers  to  an  examination  by  the  same  board 
licensing  practitioners  of  medicine  and  sur- 
gery, or  by  the  board  created  by  this  act,  is 
not  clear,  and  is  not  Important  to  the  pres- 
ent inquliT.    The  important  fact  is  that  <dii- 
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■  .iiuctora  mnat  pass  an  ezaininatlon  upon 
tbe  Subjects  named  the  same  as  other  prac- 
titioners In  medicine  and  surgery. 

[3]  It  Is  a  well-settled  rule  that  different 
statutes  relating  to  the  same  subject  are  to  be 
construed  together.  State  v.  Young,  17  Kan. 
414.  "Statutes  are  to  be  regarded  as  formfng 
parts  of  one  great  and  uniform  body  of  law, 
and  are  not  to  be  deemed  isolated  and  de- 
tached systems,  complete  in  themselves." 
Robertson  t.  State  ex  rel.  Smith,  109  Ind.  79, 
87,  10  N.  B.  586. 

°  Tbe  subject  treated  In  the  several  statutes 
referred  to,  Including  the  act  of  1913,  is  the 
regulation  of  the  practice  of  medicine  and 
surgery.  That  this  includjes  the  method  'of 
treatment  called  chiropractic  Is  settled  by  tbe 
Johnson  Case,  and  is  recognized  by  the  stat- 
ute of  1913,  under  which  these  appointmehts 
are  sought,  wherein  chiropractors  are  pro- 
hibited from  performing  "any  minor  surgery, 
only  as  hereinbefore  stated."  Laws  1913,  c. 
291,  t  6c. 

We  have  not  only  the  elementary  rule  of 
construction  referred  to,  but  we  have  in  the 
statute  of  1913  this  express  reference  to,  and- 
adoption  of,  a  provision  of  the  prior  law, 
clearly  tndlcatlng  that  the  legislative  intent 
was  to  draw  to  the  aid  of  this  last  statute  the 
provisions  of  other  laws  then  in  effect,  regu- 
lating the  general  subject  of  medicine  and 
surgery,  which  are  not  repealed  or  modified 
by  the  new  statutory  enactment 

[2]  The  Attorney  General  presents  a  far- 
ther reason  why  the  Governor  has  not  ap- 
pointed the  three  chiropractors  on  this  board, 
and  that  Is  that  he  was  not  given  power  to 
appoint  tbe  two  other  members.  No  in- 
surmonntable  obstacle,  however,  is  found 
here.  If  the  chiropractors  should  be  appoint- 
ed, the  board  would  then  lack  two  members, 
and  vacancies  would  therefore  exist  which 
might  be  filled  by  executive  appointment 
The  statute  in  question  in  section  2  provides 
that  the  Governor  shall  fill  all  vacancies.  It 
was  said  in  State  v.  Holcomb,  83  Kan.  256, 
258,  111  Pac.  188,  that:  "An  existing  office 
without  an  incumbent  Is  vacant  After  the 
Legislature  created  tbe  office,  It  was  vacant 
undl  the  appointment  was  made.  •  *  • 
The  decisions  are  in  practical  harmony  upon 
this  proposition,  and  the  parties  do  not  dis- 
agree about  It"  A  general  statute  long  in 
force  also  confers  this  authority  concerning 
vacancies  in  state  and  county  offices.  Gen. 
St  1909,  {  317S.  The  appointments  to  these 
places,  however,  would  serve  no  good  purpose 
until  three  chiropractors  can  be  appointed, 
for  a  minority  of  the  proposed  board  would 
have  no  power  to  act  Gen.  St  1909,  {  9037, 
subd.  4. 

While  the  petition  does  not  disclose  that 
the  plaintiffs,  or  others  represented  by  them, 
were  authorized  to  .practice  medicine  and  sur- 
gery during  the  two  years  of  their  practice, 
as  chiropractors,  it  will  not  be  assumed  that 


there  are  no  chiropractors  In  the  state,  other- 
wise qualified,  who  held  certificates  to  prac- 
tice medicine  and  surgery.  Nor  will  It  be  as- 
sumed that  there  are  properly  qualified  chiro- 
practors who  held  such  certificates  during  the 
period  referred  to.  The  statutes  being  now 
construed  and  the  law  applicable  to  this 
matter  settled.  It  is  presumed  that  the  Gov- 
ernor will  make  the  appointment  if  It  should 
be  made  to  appear  that  proiwrly  qualified 
persons  are  available. 

The  writ  will  not  be  allowed.  All  tbe 
Justices  concur. 

(91  Kan.  S30) 
VORIS  V.  SCHOONOVER  at  aL 
(Supreme  Cottrt  of  Kansas.     Feb.  7,  1914.) 

(Svlltthu*  It  the  Ooitrt.) 

Bills  and  Notes   (5  340*)  —  Indobskmbnt — 
Bona  Fide  Pubchaseb— "Holdeb  in  Due 

COUBSE." 

Where  a  promlBSory  note  payable  to  the 
order  of  A.  or  B.  is  indorsed  by  A.  only,  to  one 
who  takes  it  in  good  faith,  for  value  and  with- 
out any  notice  of  infirmity  in  the  instrument  or 
defect  in  the  title,  the  indorsee  is  a  holder  In 
due  course,  under  the  provhdons  of  the  Nego- 
tiable Instruments  Law. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  826-828,  842-848;  Dec. 
Dig.  i  340.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  p.  3320.] 

Appeal  from  District  Conrt,  Kingman 
County. 

Action  by  Ena  C.  Vorls  against  Frank 
Schoonover  and  H.  J.  Oldham.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Jenkins  &  Connaughton,  of  Kingman,  for 
appellants.  Charles  C.  Calkin,  of  Kingman, 
for  appellee. 

BENSON,  3.  The  question  to  be  decided 
Is  whether  the  indorsement  of  the  promissory 
note^  which  is  the  subject  of  this  action,  is 
sufficient  to  constitute  the  plaintiff  a  holder 
in  due  course,  as  defined  in  the  Negotiable 
Instruments  Law,  in  the  circumstances  dis- 
closed In  an  agreed  statement  of  facts. 

The  promissory  note  tn  question  recites  a 
promise  "to  pay  to  the  order  of  Law  W. 
Oodiran  or  R.  P.  Dygert"  It  is  agreed  that 
the  note  was  indorsed  before  maturity  by 
Cochran,  while  he  had  it  in  his  possession; 
that  he  delivered  it  to  the  plaintiff  for  value, 
who  took  it  wlthont  notice  or  knowledge  of 
any  infirmity  or  defect  in  title,  and  without 
any  bad  faith.  It  is  also  agreed  that  if  the 
indorsement  of  Cochran  was  sufficient  with- 
out the  Indorsement  of  Dygert,  the  defend- 
ants have  no  defense.  The  note  was,  how- 
ever. Indorsed  by  Dygert  after  Its  maturity. 

Section  15  of  the  Negotiable  Instruments 
Law  provides:  "The  instrument  is  payable 
to  order  where  It  Is  drawn  payable  to  the 
order  of  a  specified  person  or  to  him  or  his 
order.  It  may  be  drawn  payable  to  the  or- 
der of :  (1)  A  payee  who  is  not  maker,  draw- 
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er,  or  drawee;  or  (2)  the  drawer  or  maker; 
or  (3)  the  drawee ;  or  (4)  two  or  more  payees 
lointly;  or  (5)  one  or  some  ot  aeyeral  payees; 
or  (8)  the  holder  of  an  office  for  the  time  be- 
ing. Where  the  Instrument  Is  payable  to  or- 
der, the  payee  must  be  named  or  otherwise 
Indicated  therein  with  reasonable  certainty." 
Gen.  Stat  1909,  i  6201.  It  wlU  be  obserred 
that  subdivision  4  refers  to  Joint  payees, 
while  sabdlvlslon  5  refers  to  one  or  some  of 
sereral  payees.  This  Instrament  falls  under 
this  last  subdivision.  Section  48  of  the  same 
law  declares  that :  "Where  an  Instrument  is 
payable  to  the  order  of  two  or  more  payees 
or  Indorsees  who  are  not  partners,  all  most 
Indorse,  unless  the  one  indorsing  has  author- 
ity to  Indorse  for  the  othersi"  Gen.  Stat 
1900,  I  6294.  Constndng  this  section  with 
subdivision  4  of  section  15,  a  note  payable 
"to  A.  and  B."  must,  if  the  payees  are  not 
partners,  be  Indorsed  by  both,  but  If  payable 
"to  A.  or  B.,"  the  order  to  pay  is  complete 
on  the  indorsement  of  either. 

A  statute  of  Iowa  is  Identical  with  section 
48  of  our  law.  In  an  action  in  that  state 
npon  a  promissory  note,  made  payable  "to 
the  Royal  Mutual  Life  Insurance  Company,  or 
Hugh  Blackman,"  the  court  said:  "It  ia 
manifest  that  the  note  before  ua  does  not  fall 
within  the  terms  of  the  statute,  for  the  rea- 
son that  it  was  not  made  payable  to  two  or 
more  payees  or  to  their  order.  It  was  made 
payable  to  either  one  of  two  payees,  and  un- 
der Code  Supp.  {  3060a8,  its  Indorsement 
by  either  one  of  the  payees  named  therein 
would  pass  title.  Under  the  last-named  pro- 
vision of  the  statute  a  note  made  payable  to 
one  or  some  of  several  payees  is  payable  to 
the  order  of  any  of  the  payees  named,  and 
is  negotiable.  Union  Bank  v.  Spies,  151 
Iowa,  178,  130  N.  W.  928.  While  the  provi- 
sion of  the  Iowa  Code  last  referred  to  in  the 
opinion  dlfCers  in  phraseology  from  section 
15  of  our  Negotiable  Instruments  Law,  we 
believe  the  legal  effect  is  the  same.  Without 
regard  to  that  decision,  however,  It  seems 
clear  that  where  a  note  Is  made  payable  "to 
A.  or  B.,"  the  indorsement  of  either  constlt- 
tutes  the  order,  and  is  sufficient 

The  district  court  so  held;  and  the  Judg- 
ment Is  affirmed.   All  the  Justices  concurring. 


(91  Kao.  4e2) 

GILLB  T.   EMMONS. 

(Supreme  Court  of  Kansas.    Feb.  7,  1014.) 
(Syllahut  by  the  Oourt.) 

1.   EXECTTTOBS  AND  AOMINISTBATOBS  (i  465*) — 

DtJTT  TO  Account— INVENTOBT  of  Monkt 

Rbcbived. 

Where  the  administrator  of  the  estate  of 
his  deceased  wife  has  received  a  sum  of  money 
which  he  claims  to  have  received  from  the  sale 
of  tiis  own  property,  and  another  claims  to  be 
a  creditor  of  the  deceased  wife,  and  that  the 
money  received  by  the  administrator  accrued 
from  the  sale  of  ner  property,  and  that  he  is 
entitled  to  have  the  money  applied  to  the  pay- 


ment of  Ua  debt,  the  admlnbtrator  riioald  be 
compelled  to  make  an  inventory  of  such  money 
received  in  his  final  account  and  aettlemen^ 
and  may  set  up  any  claim  be  or  any  other  per- 
son may  have  thereto. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {(  1990-1992; 
Dec.  Dig.  i  465.*] 

2.  COOTTS  (I  200J4*)— PaoBATB  CopmiB   Jp- 

BISDICIIOR  TO  DeTKBIURB  TITLK. 

The  probate  court  baa  no  jariadiction  to 
try  the  title  and  determine  the  ownership  of 
the  money  so  claimed  by  the  administrator  and 
by  another  person  not  a  party  to  the  proceed- 
ing. The  adverse  daims  can  be  tried  only  in 
a  court  of  competent  jurisdiction.  Hartwig  t. 
Flynn,  70  Kan.  695,  100  Pac  642. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  470;    Dec.  Dig.  i  200V^.*] 

Johnston,  C  J.,  and  Bnrch,  J.,  dissenting. 

Appeal  from  District  Coort,  WTa&dotta 
County. 

Action  by  J.  M.  GiUe  against  D.  R.  Ete- 
mons.  From  an  adverse  order,  defendant  ai>- 
peala    Affirmed. 

James  H.  AnsUn,  of  Kansas  City,  Mo.,  and 
George  W.  Uttlck,  of  Kansas  City,  Kan.,  for 
appellant  Junius  W.  Jenkins  and  H.  L.  Al- 
den,  both  of  Kansas  City,  Kan.,  for  appellee. 


SMITH,  J.  The  preliminary  facta  ont  ot 
which  this  action  arose  are  stated  in  Gllle  t. 
Enright,  73  Kan.  245,  84  Pac.  992.  As  wlU 
be  seen  by  a  reading  of  that  case,  some  of 
the  issues  upon  which  this  action  is  fonnded 
were  attempted  to  l>e  raised  In  that  case,  but 
were  held  unnecessary  to  tlie  decision,  and 
were  not  decided. 

[1]  The  real  issue  In  this  case  is  whether 
Mrs.  Emmons  repurchased  from  Hoblis. 
through  D.  B.  Emmons  as  her  agent,  the  lots 
which  liad  previously  been  owned  by  her, 
and  sold  in  the  foreclosure  proceeding,  and. 
Instead  of  taking  the  title  in  herself,  had 
caused  the  conveyance  to  be  made  to  Myra 
B.  Enright  in  pursuance  of  a  contract  to  sell 
the  lots  to  Mrs.  Enright,  or  whether  D.  R. 
Emmons,  for  himself,  bought  the  lots  from 
Hobt>s,  and  caused  the  deed  therefor  to  be 
made  to  Mrs.  Enright  under  a  contract  made 
for  himself  to  sell  the  lots  to  Mrs.  Enright 
There  is  no  question  but  that  the  lots  were 
in  fact  conveyed  by  Hobbs  to  Mrs.  Enrlgbt, 
and  that  Mrs.  Enright  paid  to  D.  R.  Emmona 
$7,750  as  the  purchase  price  thereof. 

Mrs.  Emmons  having  died  before  this  pay- 
ment was  made,  and  D.  R.  Emmons  having 
been  appointed  administrator  of  her  estate^ 
the  question  is  whether  the  money  paid  to 
him  belonged  to  the  estate  of  Iiis  wife  or  to 
himself  personally.  It  is  contended  that  tbis 
question  is  res  adjudicata ;  but  we  have  beoi 
unable  to  find  from  the  abstracts  of  the  rec- 
ord any  Judgment,  wtilch  has  not  been  re- 
versed or  superseded  by  an  appeal,  that  de- 
termines the  question. 

D.  R.  Emmons,  as  administrator  of  the  es- 
tate of  Carrie  L.  Emmons,  after  the  time  for 
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settling  the  estate  bad  expired,  filed  a  report 
of  his  administration  In  the  probate  court  of 
Wyandotte  county,  by  which  he  claimed  that 
be  had  received  nothing  of  value  belonging 
to  the  estate  but  some  clothing  which  he  had 
disposed  of  as  directed,  without  receiving 
anything  therefor,  and  that  he  had  paid  out 
nothing  for  the  estate,  and  asked  to  be  dis- 
charged. 

Thereupon  the  appellee,  GlUe,  made  a 
showing  that  he  had  duly  exhibited  and  giv- 
en notice  in  writing  of  the  presentment  of 
his  claim  against  the  estate  for  $6,274.24, 
with  Interest  and  costs  of  suit,  upon  a  Judg- 
ment rendered  in  his  favor  against  Carrie  L. 
Emmons  in  her  lifetime  on  May  S,  1900; 
the  Judgment  having  been  rendered  In  the 
district  court  of  Wyandotte  county. 

[2]  It  seems  that  the  proceedings  before 
the  probate  court  were  tal^en  by  appeal  to 
the  district  court,  and  the  district  court  re- 
versed the  order  of  the  probate  court,  and 
ordered  the  appellant  to  inventory  the  $7,750 
in  his  final  accounting  and  settlement  of  the 
estate,  and  to  set  up  any  claim  he  or  any 
other  person  might  have  or  claim  to  have 
thereto,  In  order  that  the  matter  might  be 
adjudicated  and  determined  in  a  proper  pro- 
ceeding in  a  court  of  competent  Jurisdiction. 
This  seems  to  be  In  accord  with  the  prooe- 
doce  In  Hartwlg  v.  Flynn.  79  Ejin.  695,  100 
Pac.  642. 

The  order  Is  affirmed. 

MASON,  POBTHB,  BENSON,  and  WEST, 
JJ.,  concnr. 

BURGH,  J.  (dissenting).  Bmmons  attempt- 
ed to  make  final  settlement  as  administrator 
Of  his  wife's  estate.  Gille,  who  had  a  Judg- 
ment against  Mrs.  Bmmons  which  had  been 
allowed  as  a  claim  against  her  estate,  object- 
ed to  the  final  settlement,  and  claimed  that 
Xmmons  bad  not  Inventoried  the  money  re- 
ceived from  the  sale  of  the  real  estate  men- 
tioned In  the  case  of  Oille  v.  Enrlght,  73  Kan. 
245,  84  Pac.  902.  The  probate  court  approved 
the  final  account,  and  discharged  the  ad- 
ministrator. Gllle  appealed.  The  district 
court  reversed  the  order  of  the  probate  court, 
and  ordered  Emmons,  as  administrator,  to  In- 
ventory the  money.  The  court  found  that 
Ollle  was  entitled  to  present  to  a  court  of 
competent  Jurisdiction  the  question  of  the 
ownership  of  the  fund  in  controversy,  but 
made  no  determination  whatever  of  that 
question  itself.  E^om  this  Judgment,  the 
administrator  appeals.  This  court  holds 
that  the  money  should  be  Inventoried,  and 
that  the  probate  court  has  no  Jurisdiction 
to  try  the  title  to  the  fund ;  that  is,  to  adju- 
dicate Gllle's  claim  to  it 

So  far  I  might  agree.  But,  If  the  probate 
court  had  no  Jurisdiction  to  determine  the 
validity  or  Invalidity  of  Gllle's  claim  upon 
the  fund,  and  the  district  court  did  not  do 
80,  how  does  any  phase  of  that  question  reach 
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this  court  by  appeal,  and  how  can  this  court 
adjudicate  and  hold  invalid  one  of  the  de- 
fenses to  Gllle's  claim,  that  of  res  adjudlcata? 
This,  however,  seems  to  be  the  effect  of  the 
following  paragraph  of  the  opinion: 

"Mrs.  Emmons  having  died  before  this  pay- 
ment was  made,  and  D.  R.  Emmons  having 
been  appointed  administrator  of  her  estate, 
the  question  is  whether  the  money  paid  to 
him  belonged  to  the  estate  of  bis  wife  or  to 
himself  personally.  It  is  contended  that  this 
question  Is  res  adjudlcata;  but  we  have  been 
unable  to  find  from  the  ab8tr:::ts  of  the  rec- 
ord any  Judgment,  which  had  not  been  re- 
versed or  superseded  by  an  appeal,  that  de- 
termines  the  question." 

Passing  by  the  question  suggested,  I  find  In 
the  abstract  of  the  record  a  Judgment,  unre- 
versed and  unsuperseded,  which  was  pre- 
sented to  the  district  court  for  Its  considera- 
tion, and  which  concludes  Gille  from  making 
further  claim  to  the  fund.  That  is  the  Judg- 
ment In  the  case  of  Gllle  v.  Enrlght 

The  case  of  Gille  v.  Enright  was  this:  Land 
belonging  to  Carrie  L.  Emmons  was  sold  at 
a  foreclosure  sale  to  Hobbs,  who,  after  the 
period  of  redemption  had  expired,  was  given 
a  sheriff's  deed.  After  the  sale  to  Hobbs, 
Gille,  as  a  Junior  creditor,  sold  the  land  un- 
der execution  on  bis  Jud^ent  against  Car- 
rie Li.  Eimmons,  and  a  sherUTs  deed  was 
given  to  him.  Hobbs  sold  the  land  to  £2n- 
right ;  but  under  a  previous  arrangement  for 
an  assignment  of  the  certificate  of  purchase, 
Enright's  money  was  to  be  paid  to  £jmmons, 
or,  as  Gllle  claimed,  to  Mrs.  Emmons.  Gllle 
(dalmed  the  land  under  his  sherifl's  deed. 
The  court  held  that  his  sheriff's  sale  was 
void,  and  that  he  took  no  title  under  the  re-  - 
suiting  deed.  His  remedy  was  to  redeem 
from  Hobbs,  which  he  failed  to  do.  Gllle  also 
claimed  that  Mrs.  Emmons  had  In  effect  re- 
deemed from  Hobbs ;  but  the  court  held  that 
if  such  were  the  case,  his  standing  was  not 
Improved.  GlUe  v.  Binright  78  Kan.  245,  247, 
84  Pac.  992. 

When  the  cause  was  returned  to  the  dis- 
trict court  Gllle  amended  and  supplemented 
his  answer,  and  prayed  that  If  the  land  were 
given  to  Enright  as  It  was  certain  to  be,  the 
purchase  price  In  the  sum  of  $7,750,  which 
was  in  escrow  awaiting  determination  of  the 
litigation,  and  which  Is  the  very  fund  now 
ordered  to  be  inventoried,  be  given  to  him. 
The  plaintiff,  Enright  moved  to  strike  out 
the  allegations  of  the  amended  and  sup- 
plemented answer  as  Immaterial.  Emmons 
made  a  similar  motion.  These  motions  were 
overruled.  Enright  Emmons  personally,  and 
Emmons  as  administrator  of  the  estate  of 
Carrie  L.  Emmons  filed  replies,  and  conse- 
quently the  right  of  Gllle  to  pursue  this  fund 
under  his  Judgment  against  Carrie  L.  )Sm- 
mons  was  formally  made  an  issue  In  the 
case  between  him  and  Emmons  individually 
and  between  blm  and  Summons  as  administra- 
tor. 
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The  district  court  made  the  finding  and 
rendered  the  judgment  which  follow : 

"And  the  court  further  finds  that  the  said 
defendant,  James  M.  GlUe,  U  not  the  owner 
of  said  real  estate,  and  Is  not  entitled  to  the 
possession  thereof,  and  is  not  entitled  in  this 
action  to  recover  the  proceeds,  or  any  part 
thereof,  arising  from  the  sale  of  said  real  es- 
tate to  said  plaintiff  before  the  commence- 
ment of  this  action." 

"It  is  further  considered,  ordered,  adjudg- 
ed, and  decreed  by  the  court  that  the  said 
James  M.  Qlllo  is  not  entitled  to  recover  the 
amount  of  the  purchase  price,  or  any  part 
thereof,  arising  from  the  sale  of  said  real  es- 
tate before  the  commencement  of  this  ac- 
tion." 

The  words  "any  part  thereof  evidently  re- 
fer to  such  part  as  might  satisfy  Gllle's  judg- 
ment The  ground  of  the  decision  clearly 
was  that,  because  Gille  did  not  exercise  bis 
right  of  redemption  as  a  junior  llenholder, 
he  not  only  lost  whatever  right  he  had  to  the 
land  which  became  free  from  any  claim  he 
might  assert,  bat  lost  the  right  to  appropri- 
ate the  proceeds  of  the  sale  of  the  land, 
which  stood  in  place  of  the  land  Itself,  to  the 
satisfaction  of  bis  judgment.  Such  \  take  to 
be  the  law;  but,  whether  the  decision  were 
right  or  wrong,  it  has  never  been  reversed  or 
superseded,  and  consequently  is  res  adjudl- 
cata. 

If  this  subject  is  to  be  considered  at  all,  I 
would  reverse  the  judgment  of  the  district 
court,  and  aflBrm  the  judgment  of  the  probate 
court,  on  the  ground  that  OiUe  has  no  con- 
cern with  either  the  omission  or  inclusion  of 
the  fund  in  controversy  In  the  administra- 
tor's final  account. 

JOHNSTON,  C.  J.,  joins  in  this  dissent 

(SI  Kan.  m) 

HISI^  V.  KANSAS  CITT  SOUTHERN  RT. 
CO.  et  al. 

(Supreme  Court  of  Kansas.     Feb.  7.  1014.) 

(ByHaiiu  hy  tJu  Covrt.) 

1.  Affkal  and  Bbrob  ({  84S*)— iNJuanoh- 

RAILKOAD  EMFLOTA  —  SUFFICIBNCT  OF  EVI- 
DENCE. 

Where,  in  an  action  by  an  employ^  against 
a  railroad  company  for  damages  for  personal 
injuries,  the  petition  states  a  cause  of  action 
under  chapter  239  of  the  Laws  of  1911  (the 
Employers'  Liability  Act),  and  the  jury  find 
negligence  of  another  employe  causing  the  in- 
jury, it  is  not  necessary  to  consider  whether 
there  was  evidence  to  prove  an  insufficiency 
in  rules,  in  the  number  and  competency  of  em- 

?iloy£s,  equipment,  or  other  insufficiencies   re- 
erred  to  in  the  statute.     The  finding  of  such 
negligence  will  uphold  the  verdict. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %%  3331-3341;  Dec  Dig.  { 
o4o.  J 

2.  Appeal  and  Brrob  (§  1066*)— RErnsAL  of 
Instructions— Habntlesb  Ebbob. 

In  the  situation  stated  above  the  denial  of 
requests    for    instructiona    to   the    effect    that 


there  was  no  evidence  to  prove  any  of  the  in- 
sufficiencies referred  to  is  not  material. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;    Dec.  Dig.  J  1066.*J 

3.  Master  and  Servant  (i  311*)— Injuries 
TO  Sebvant— Liabilitt  of  Foreman. 
A  foreman  of  laborers  in  railway  service, 
who  employs  and  discharges  the  laborers,  is 
not  answerable  for  the  negligence  of  a  sub- 
foreman,  unless  the  foreman  bad  some  direct 
control  over,  or  participation  in,  the  wrong 
complained  of. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  1236 ;   Dec.  Dig.  f  311.*] 

Appeal  from  District  Conrt,  Crawford 
County. 

Action  by  C.  E.  Hisle  against  the  Kansas 
City  Southern  Railway  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal Judgment  against  the  railway  com- 
pany and  Sorrensen  affirmed,  but  part 
against  Loving,  reversed. 

Cyrus  Crane  and  O.  J.  Mersereau,  both  of 
Kansas  City,  Mo.,  and  W.  J.  Watson,  of  Pitts- 
burg, for  appellants.  John  P.  Curran,  of 
Pittsburg,  and  Skldmore  &  Walker',  of  Co- 
lumbus, for  appellee. 

BENSON,  J.  This  is  an  action  to  recover 
damages  for  personal  Injuries.  The  plaintiff 
was  a  laborer  in  a  gang  whose  usual  service 
was  unloading  merchandise,  supplies,  and 
material,  at  the  storeroom  in  the  yards  of 
the  defendant  company  at  Pittsburg.  He 
had  been  engaged  In  this  general  work  for 
about  40  days  before  he  was  injured.  In 
the  last  two  weeks  he  had  worked  around 
the  company's  storeroom  unloading  oil,  shov- 
els, picks,  and  other  articles  received  there. 
He  had  also  worked  with  the  same  men  un- 
loading lumber,  including  timber  for  car 
sills.  At  the  time  in  question  the  gang  con- 
sisted of  seven  men,  one  of  them,  the  defend- 
ant Sorrensen,  was  a  subforeman,  called  a 
straw  boss.  The  defendant  Loving  was  the 
foreman  of '  the  store  department,  and  had 
general  charge  of  the  men  working  with  Sor- 
rensen, and  also  of  other  laborers.  He  em- 
ployed and  discharged  the  men.  On  the  day 
In  question  Loving  directed  Sorrensen  to  un- 
load a  car  loaded  with  timbers  34  to  40  feet 
in  length,  14  inches  wide,  and  10  inches 
tliick,  designed  for  car  sills.  Loving  was  not 
present  when  the  plaintiff  was  injured,  and 
had  not  been  for  the  preceding  half  hour. 
Sorrensen  directed  the  men  while  laboring 
with  them.  The  fioor  of  the  car  was  1^ 
or  6  feet  above  the  ground,  and  about  3 
feet  higher  than  a  platform  at  the  side  of 
the  track.  The  car  had  been  loaded  to  a 
height  of  10  feet  above  the  fioor.  In  un- 
loading, two  4x4  oak  skids,  9  to  12  feet  In 
length  were  used,  the  sills  being  rolled  upon 
the  skids  by  the  use  of  cant  books,  thence 
sliding  down  to  the  platform.  After  work- 
ing several  hours  the  load  was  removed  so 
far  as  to  leave  a  clear  space  upon  the  floor 
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on  the  side  next  to  the  platform.  The  meth- 
od then  pursued  was  to  place  one  end  of  a 
skid  upon  the  floor  near  each  end  of  the 
car,  and  then  to  place  the  sill  upon  the  ends 
of  the  skids,  the  other  ends  projecting  out 
over  the  platform.  The  weight  of  the  timber 
when  pushed  off  the  car  would  bring  the  out- 
ward ends  of  the  skids  down  so  that  the  slU 
would  slide  upon  them.  In  continuing  the 
worlw  after  so  reaching  the  floor  a  sill  40 
feet  in  length  was  rolled  over  to  the  side  of 
the  car  to  be  unloaded.  Sorrensen  and  three 
of  the  men  were  upon  the  north  end  of  the 
car,  and  the  plaintiff  and  two  fellow  laborers 
were  on  the  south  end.  Sorrensen  stepped 
down  to  the  ground,  and  as  the  north  end 
of  the  sill  was  lifted  up,  thrust  the  end  of 
a  skid  under  it,  and  resumed  his  place  on 
the  car.  Ruddick,  one  of  the  men  at  the 
south  end  of  the  car,  then  stepped  off  and 
placed,  or  attempted  to  place,  a  skid  under 
the  sill  there.  Whether  he  succeeded  or  not 
Is  not  clear ;  there  Is  evidence,  however,  that 
the  skid  was  not  put  under  the  sill,  but  the 
men  at  the  north  end  pushed  it  off  ui>on  the 
skid  there.  In  sliding  down  that  skid  the 
sill  displaced  the  other  skid  so  that  It  (ell 
upon  the  platform,  leaving  one  end  project- 
ing over  it  toward  the  track.  The  south 
end  of  the  sill  then  fell  upon  this  project- 
ing end  of  the  skid,  which  caused  It  to  fly 
up  over  the  car  with  great  force,  and  strike 
the  plaintiff,  causing  a  serious  injury.  The 
railroad  company,  Loving,  and  Sorrensen 
were  sued  Jointly  for  negligence  in  falling 
to  furnish  the  plaintiff  a  safe  place,  safe 
appliances,  and  competent  and  sufficient 
workmen,  and  in  falling  to  provide  proper 
rules  for  the  work.  It  is  charged  that  there 
was  negligence  in  requiring  the  men  to  do 
this  dangerous  work  under  the  direction  of 
Sorrensen,  who  it  is  alleged  was  inexperienc- 
ed and  incompetent ;  in  furnishing  insufficient 
skids;  in  the  faUure  to  provide  hooks  or 
other  means  of  securing  the  skids  from  slip- 
ping from  the  car;  and  in  requiring  the 
work  to  be  done  by  hand  when  a  derrick  or 
crane  should  have  been  provided.  It  is  also 
charged  that  Sorrensen  was  negligent  in 
throwing  one  end  off  before  the  plaintiff  and 
his  fellow  laborers  at  the  other  aid  had  plac- 
ed It  upon  the  skid  there. 

Si)eciai  findings  were  made  as  follows: 

"(1)  If  you  find  that  one  of  the  skids  slip- 
ped or  fell  from  the  car,  state  what  you  find 
caused  it  to  falL  A.  North  end  of  sill  being 
pushed  off  first 

"(2)  State  whether  or  not  the  plaintiff 
knew  the  kind  and  character  of  skids  that 
were  being  used  at  the  time  he  was  hurt 
A.  Tes." 

"(6)  Was  there  any  risk  or  danger  con- 
nected with  the  using  of  said  skids  not 
known  to  plaintiff?    A.  Tes. 

"(7)  If  you  answer  question  No.  6  in  the 
affirmative,  then  state  what  it  was.  A. 
Working  with  inexperienced  men. 


"(8)  Whose  duty  was  it  to  employ  and  dis- 
charge the  men  working  with  plaintiff  at  the 
time  in  question?    A.  Claud  Loving." 

"(10)  If  you  find  a  verdict  against  the  de- 
fendant Sorrensen,  state  in  what  way  he 
was  careless  or  negligent  A.  By  not  having 
sill  properly  placed  on  skids. 

"(11)  If  you  find  a  verdict  against  defend- 
ant Loving,  state  in  what  way  he  was  care- 
less or  negligent  A.  In  not  having  compe- 
tent foreman. 

"(12)  Stete  whether  or  not  you  find  from 
the  evidence  that  any  of  the  men  working 
with  plaintiff,  other  than  Loving  or  Sorren- 
sen, were  guilty  of  any  negligence  which 
caused  the  Injury.    A.  No." 

"(14)  Was  defendant  Loving  present  or 
taking  any  part  In  the  work  at  the  time  the 
injury  occurred?    A.  No." 

A  demurrer  to  the  petition  was  overruled. 
Improper  Joinder  Is  urged  here  in  support  of 
the  demurrer.  As  the  demurrer  was  not  bas- 
ed upon  that  ground,  but  upon  the  ground 
that  the  petition  did  not  state  facto  sufficient 
to  constitute  a  cause  of  action,  there  was  no 
error  In  overruling  It  It  is  also  ai-gued  that 
the  petition  was  defective  in  uniting  charges 
of  negligence  of  the  individual  defendanto 
with  other  charges  of  negligence  on  the  part 
of  the  company.  If  the  petition  was  de- 
fective in  tills  respect  the  defect  was  waived; 
no  objection  having  been  presented  by  de- 
murrer or  answer.  Civil  Code,  i  85  (Oen. 
Stat  1809,  I  5688);  Laws  of  1911.  c.  230; 
Lyons  v.  Berlau,  67  Kan.  426,  429,  73  Pac.  62. 

Error  Is  also  assigned  upon  the  order  over- 
ruling a  demurrer  to  the  evidence,  and  this 
presente  the  principal  question  in  the  case. 
It  is  Insisted  that  the  work  was  simple,  in- 
volving no  particular  skill  or  experience,  at- 
tended with  no  extraordinary  dangers,  and 
that  the  plaintiff's  injuries  were  caused  by 
mere  mischance,  for  which  no  one  is  to 
blame.  On  the  other  hand,  the  plaintiff  con- 
tends that  the  subforeman  was  negligent  in 
causing  the  north  end  of  the  sill  to  be  push- 
ed off  without  pushing  off  the  south  end  also, 
resulting  in  the  fall  of  the  other  skid;  that 
the  skids  were  insufficient  being  made  of 
rough  timber,  and  not  provided  with  hooks 
or  daws  to  hold  them  in  place;  and  that 
the  work  was  done  in  a  haphazard  way, 
without  a  sufficient  number  of  men,  and 
without  competent  oversight  or  direction. 
Brief  quotations  from  the  evidence  may  be 
useful  here. 

One  of  the  plaintifTs  fellow  laborers  tes- 
tified: "We  were  unloading  car  sills  about 
40  feet  long,  8  or  10  inches  thick.  Mr.  Sor- 
rensen was  In  charge  of  squad.  We  unloaded 
on  4x4  oak  skids.  The  one  at  the  north  end 
was  about  a  foot  apd  a  half  longer  than  the 
one  at  the  south.  Hlsle,  a  Mexican,  and  I 
were  working  at  the  south  end.  Do  not  re- 
member who  was  working  at  the  north  end. 
Mr.  Ruddick  was  there.  The  north  end  of 
this  timber  we  were  rolling  off  came  a  little 


Digitized  by  V^OOQ IC 


812 


138  PACIFIC  REFORTBB 


(ECan. 


ahead  of  the  south  end.  The  north  skid  was 
under,  and  we  had  the  other  end  rolled  to 
the  edge  or  near  the  edge  of  the  skid.  The 
skid  was  not  clean  under  that  end,  and  the 
timber  went  off  In  sop^e  way.  The  weight 
of  the  sill  threw  the  skid  off." 

Another  testified:  "North  end  skid  was 
longer  than  the  one  at  south.  Hlsle  worked 
at  south  end.  I  at  north.  North  end  was 
placed  on  skid  first  by  Mr.  Sorrensen.  North 
end  was  adjusted  right  on  the  skid.  South 
end  was  not  hardly  up  to  the  point  yet  The 
men  meant  to  roll  the  timbers  so  that  both 
ends  could  go  off  at  the  same  time.  After 
the  piece  of  lumber  left  the  car  and  got  on 
the  skid  I  saw  one  skid  reel  over,  like  that, 
and  knock  Mr.  Hlale  down.  *  *  *  Q. 
These  skids,  as  I  understand,  were  out  here 
on  a  level  with  the  timber,  stick  out  straight? 
A.  Yes,  sir.  Q.  Then  when  the  timber  went 
oat  on  them  they  both  went  down,  and  both 
of  them  went  right  down  to  the  platform?  A. 
Yes,  sir;  our  skid  did.  Q.  Well,  the  other 
one  did  also,  did.lt  not?  A.  I  could  not  say 
whether  it  did  or  not  Q.  Did  you  notice 
whether  it  did  or  not?  A.  No,  sir.  Q.  So 
you  don't  know  whether  it  was  long  enough 
to  reach  from  the  car  to  the  platform  or 
not?  A.  No,  sir;  I  could  not  say.  I  know 
that  the  end  of  the  skid  at  the  south  end 
was  considerably  shorter  than  the  one  that 
we  had  at  the  north  end."  The  same  witness 
testified  that  there  were  no  rules  and  no 
signals  used  In  this  work. 

Mr.  Sorrensen  testified:  "•  •  •  Q. 
And  then  when  it  got  to  the  edge  of  the 
car,  how  were  the  skids  placed  under  it?  A. 
Two  men  would  take  a  pair  of  carriers,  one 
man  would  take  a  cant  hook  and  raise  the 
end,  and  the  other  parties  would  shove  It 
through  under  the  skid.  Q.  The  party  that 
shoved  the  skid  through  under  the  sill,  where 
did  he  stand?  A.  On  the  ground.  Q.  In 
this  particular  Instance,  who  put  the  skid 
under  the  north  end  of  the  timber?  A.  I 
did  mysell  Q.  Did  you  put  one  end  of  the 
skid  under  before  the  other  end  was  put 
under?  A.  Yes,  sir.  Q.  Was  that  the  meth- 
od in  which  you  were  doing  the  work?  A. 
Yes,  sir.  Q.  Now,  Mr.  Sorrensen,  will  you 
state  to  the  Jury  why  that  was?  A.  Because 
you  could  not  get  men  enough  on  a  car  to 
lift  the  whole  thing  up  bodily.  Q.  That  is, 
to  lift  the  entire  timber  or  sill?  A.  Yes,  sir. 
Q.  You  mean  by  that,  so  you  could  put  both 
skids  under  at  the  same  time?  A.  Yes,  sir. 
Q.  So  you  lifted  one  end  of  the  sill  and  put 
one  skid  under  and  then  lifted  the  other  end 
of  the  sill  and  put  the  other  skid  under? 
A.  Yes,  sir.  Q.  You  put  the  skid  under  the 
sill  at  the  north  end?  A.  Yes,  sir.  Q.  Who 
put  the  skid  under  the  sill  at  the  souUi  end? 
A.  A  man  by  the  name  of  Ruddick.  Q.  After 
you  put  the  skid  under  the  sill  at  the  north 
end,  what  did  you  then  do?  A.  I  got  on  the 
car.    Q.  For  what  purpose?    A.  To  help  roll 


it  oft.  Q.  Did  yon  know  whether  or  not  be* 
fore  the  accident  happened  the  sill  had  been 
placed  on  the  skid  at  the  south  end?  A. 
Well,  I  could  not  be  positive,  but  I  think  It 
was.  Q.  Did  you  see  what  happened,  and 
how  this  skid  happened  to  fiy  up?  A.  No,  I 
did  not  Q.  What  did  you  see  in  regard  to 
the  accident?  A.  I  did  not  see  It  My  back 
was  turned  to  the  north,  and  I  was  lifting 
with  my  back  to  the  north.  Q.  How  did  you 
know  when  to  lift?  A.  When  they  were  ail 
ready  to  turn  we  started  In  to  turn  it  Q. 
So  as  to  roll  It  off  on  the  platform?  A.  Yes, 
sir." 

Mr.  Ruddick  testified:  "In  this  Instance 
the  north  skid  was  placed  first  The  timber 
was  raised,  and  I  placed  the  south  skid.  I 
was  at  the  east  end  and  raised  the  sill,  and 
I  pried  the  skid,  and  that  would  hold  the 
skid  out  straight  Then  I  was  Instructed  to 
get  out  of  the  way  so  that  I  would  be  clear 
of  the  sill  when  it  came  down.  Then  I 
walked  to  the  east  end  of  the  platform  and 
the  sill  came  down,  and  Mr.  Hlsle  was  hurt 
I  did  not  see  it" 

The  jury  found  that  the  south  skid  slipped 
and  fell  because  the  north  end  of  the  sill 
was  pushed  off  first  This  finding  is  consist- 
ent with  the  testimony  which  tended  to  prove 
that  the  south  skid  was  not  under  the  sill. 
The  fact  that  the  skid  was  not  properly  ad- 
justed could  easily  have  been  seen  by  the 
boss  had  he  looked.  Elven  if  the  skid  was  In 
place,  it  was  a  question  for  the  Jury  wheth- 
er proper  care  on  the  part  of  Sorrensen,  who 
caused  the  sill  to  t>e  moved  at  the  north 
end,  did  not  require  him  to  direct  a  simul- 
taneous movement  at  the  south  end.  In 
either  case  the  jury  might  well  find,  as  they 
did,  that ,  Sorrensen  was  negligent,  and  this 
win  uphold  the  general  verdict  against  him 
and  against  the  company. 

The  allegations  of  the  petition  were  sufli- 
dent  to  admit  evidence  and  sustain  a  recov- 
ery, not  only  under  the  common  law  and  stat- 
utes In  force  before  the  enactment  of  chap- 
ter 239  of  the  Laws  of  1911,  but  also  under 
that  statute,  which  provides:  "That  every 
company,  corporation,  receiver  or  other  per- 
son, operating  any  railroad  In  this  state  shall 
be  liable  In  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier 
operating  such  railroad  .•  •  •  resulting  in 
whole  or  in  part  from  the  negligence  of  any  of 
the  officers,  agents  or  employes  of  such  carrier; 
or  by  reason  of  any  Insufficiency  of  clearance 
of  obstructions,  of  strength  of  roadbed  and 
tracks  or  structure,  of  machinery  and  equip- 
ment, of  lights  and  signals,  or  rules  and  regu- 
lations and  of  number  of  employfe  to  per- 
form the  particular  duties  with  safety  to 
themselves  and  their  coemployfes,  or  of  any 
other  insufficiency,  or  by  reason  of  any  de- 
fect, which  defect  is  due  to  the  negligence 
of  said  employer,  its  officers,  agents,  serv- 
ants or  other  employes  in  Its  cars,  engines, 
motors,  appliances,  machinery,  track,  roadbed. 
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boats,  works,  wbaxres,  or  other  equipment" 
Sectton  1. 

[1]  Witboat  determioing  whether  a  recov- 
ery could  be  sustained  because  of  any  of  the 
insufficiencies  detailed  in  the  statute  other 
than  negligence  of  the  company,  its  agents 
or  employ&i,  it  is  sufficient  to  say  that  there 
was  evidence,  as  already  indicated,  of  the 
negligence  of  Sorrensen.  -  It  is  not  necessary 
to  determine  whether  be  was  a  vice  principal 
or  a  coemployg  with  the  plaintiff.  The  com- 
pany would  be  liable  for  bis  negligence  in 
either  caiiacity. 

[2]  The  defendants,  however,  allege  error 
In  refusing  instructions  requested  by  tl^em  to 
the  effect  that  a  recovery  could  not  be  allow- 
ed for  falling  to  furnish  safe  appliances,  ma- 
chinery, equipment,  or  Implements,  or  for 
falling  to  furnish  competent  and  sufficient 
employes,  or  for  failing  to  promulgate  prop- 
er rules  and  regulations.  The  refusal  of 
these  requests  would  require  careful  consid- 
eration of  the  various  matters  referred  to, 
were  It  not  for  the  fact  tiiat  the  Jury  found 
that  the.  injury  was  caused  by  the  negligence 
of  Sorrensen.  That  is,  they  found  that  the 
skid  slipped  and  fell  because  the  north  end 
of  the  timber  was  pushed  off  first,  and  that 
was  done  by  Sorrensen's  direction  and  with 
his  assistance.  The  Injury  to  the  plaintiff  re- 
sulted from  the  fall  of  the  sill  on  the  skid, 
and  the  fall  was  caused  by  pushing  the  sill 
off  at  the  north  end  without  causing  a  corre- 
sponding movement  at  the  south  end.  In  this 
situation  the  Jury  were  warranted  in  the 
finding  of  negligence  necessarily  implied  in 
tliis  special  finding,  and  without  regard  to 
other  matters  referred  to  in  the  statute  and 
in  the  defendant's  request  The  negligence 
of  Sorrensen  resulting  in  the  plaintiff's  in- 
Jury  having  been  thus  found,  the  other  mat- 
ters or  insufficiencies  referred  to  in  the  re- 
quests for  instructions  and  in  the  statute 
need  not  be  considered. 

Objections  were  made  to  the  evidence  of  a 
witness  who,  having  bad  considerable  expe- 
rience in  similar  work,  was  allowed  to  tes- 
tify that  the  skids  used  were  of  insufficient 
length,  and  should  have  been  made  smooth 
or  greased,  and  that  he  had  observed  the  use 
of  machinery  In  doing  such  work.  The  spe- 
cific objection  is  that  opinion  evidence  was 
not  admissible.  If  this  should  be  conceded, 
we  must  still  observe  the  vrlse  admonition  of 
the  Civil  Code  to  disregard  ail  tectmical  er- 
rors and  irregularities  wUch  do  not  affirma- 
tively appear  to  affect  substantial  rights.  It 
will  be  observed  that  the  skids  were  fully  de- 
scribed, together  with  the  manner  in  wliicb 
they  were  used,  and  all  the  details  of  the 
work  were  related.  It  was  held  in  Insurance 
Office  V.  Woolen  Mill  Co.,  72  Kan.  41,  82  Paa 


518 :  "It  is  error  to  i)ermit  a  witness  to  tes- 
tify to  the  ultimate  fact  to  be  determined  by 
the  Jury,  or  to  give  his  opinion  in  answer  to 
an  inquiry  embracing  the  whole  merits  of 
the  case;  but  where,  upon  further  examina- 
tion, he  relates  in  detail  the  facts  and  cir- 
cumstances upon  which  his  opinion  or  state- 
ment is  based,  the  error  may  become  imma- 
terial."    SyL  1. 

Further  citations  are  unnecessary.  Preju- 
dice from  the  ruling  complained  of  does  not 
affirmatively  appear,  nor  can  it  be  reason- 
ably inferred. 

[3]  Ahother  question 'to  be  considered  re- 
lates to  the  liability  of  the  general  foreman, 
Mr.  Loving.  He  was  not  present  when  the 
injury  occurred,  and  took  no  part  in  the  work 
then  being  done,  except  to  direct  Sorrensen 
to  proceed  with  his  gang  and  unload  the  car. 
The  Jury  found  that  Loving's  negligence  con- 
sisted in  not  having  a  competent  foreman, 
whUe  having  authority  to  employ  and  dis- 
charge the  men.  Findings  6  and  11.  Thus 
the  liability  of  Loving  is  based  upon  the  fact 
that  he  had  an  incompetent  subforeman  un- 
der him,  whom  he  had  employed.  The  ulti* 
mate  question,  however,  is  whether  Loving 
is  liable  because  he  employed  an  incomi>etent 
man.  For  while  the  petition  alleged  that 
Sorr»isen  was  incompetent,  and  charged 
Loving  as  well  as  the  company  with  knowl- 
edge of  such  incompetency,  there  is  no  evi- 
dence tending  to  prove  either  allegation,  ex- 
cept the  proof  that  Sorrensen  was  negligent 
in  tills  one  instance.  There  is  no  evidence 
that  at  the  time  Sorrensen  was  employed  or 
afterwards  (until  this  injury  occurred)  Lov- 
ing had  any  Information,  notice,  or  reason  to 
suppose  that  be  was  not  competent  The 
rule  applicable  to  Loving  In  this  situation  is 
thus  stated  in  7  Labatt's  Master  &  Servant 
(2d  Ed.)  {  2592:  "The  cases  In  which  this 
question  has  arisen  are  comparatively  few, 
but  the  sound  rule  may  be  said  to  be  that 
the  superior  servant  or  middleman  is  not  an- 
swerable unless  be  had  some  direct  control 
or  participation  in  the  wrong  complained  of, 
or  possibly  in  the  event  of  bis  being  careless 
in  their  choice."  Ellis  v.  Southern  R.  Co,  72 
S.  C.  465,  62  S.  E.  228,  2  L.  R.  A.  (N.  S.)  378 
and  case  note,  5  Ann.  Gas.  307.  See,  also,  4 
Thompson  on  Negligence,  {  4908.  The  same 
principle  is  referred  to  In  Hussey  v.  Michael, 
91  Kan. ,  138  Pac.  596,  Just  decided. 

It  is  concluded  that  the  evidence  does  not 
sustain  the  Judgment  against  Loving,  and  so 
far  as  it  affects  Claud  Loving,  it  will  be  re- 
versed, but  the  Judgment  against  the  railway 
company  and  S.  Sorrensen  will  be  affirmed. 
The  cause  is  remanded  for  the  necessary 
modification  of  the  Judgment  in  the  district 
court.    All  the  Justices  concurring. 
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DALY  T.   GREGG. 

(Sapreme  Court  of  Kansas.    Feb.  7,  1914.) 

(BvUabut  by  the  Court.) 
N«w  Tbiai  (§i  95,   104*)— Gbounds— Nkwlt 

Disco VKRED  Evidence. 

The  rules  that  diligence  must  be  shown  in 
order  to  entitle  a  party  to  a  new  trial  on  the 
ground  of  a  lack  of  opportunity  to  present 
his  evidence,  and  that  in  order  to  require  a 
new  trial  for  newly  discovered  evidence  such 
evidence  must  be  shown  not  to  be  merely  cumu- 
lative, followed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §|  190-194,  218-220,  228;  Dec.  Dig. 
U  05,  104.»I 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Harry  G.  Daly  against  Walter  S. 
Gregg.  From  Judgment  for  plaintiff,  defend- 
ant appeals   AflSrmecL 

McAnany  ft  Alden,  of  Kansas  City,  Kan., 
and  Percy  A.  Budd,  H.  S.  Julian,  and  T.  A. 
Milton,  all  of  Kansas  City,  Mo.,  for  appel- 
lant. McFadden  &  ClafUn,  of  Kansas  City, 
Kan.,  for  appellee. 

WEST,  J.  The  plaintiff  sued  for  $1,955.10 
on  an  account  for  labor  and  material.  The 
defendant  denied  the  indebtedness  and  claim- 
ed that  the  plaintiff  owed  blm  $684.0d.  At 
the  close  of  a  Jury  trial  lasting  five  days,  a 
verdict  was  returned  in  favor  of  the  plaintiff 
for  $1,290.01,  and  a  new  trial  was  aslced  for 
on  the  grounds  that  the  defendant  was  not 
offered  a  reasonable  opportunity  to  present 
Ids  evidence  and  be  heard  on  the  merits  and 
newly  discovered  evidence.  The  motion  was 
denied,  and  from  this  ruling  the  defendant 
appeals. 

As  to  the  first  ground,  the  showing  made 
was  to  the  effect  that  the  plaintiff  bad  been 
away  engaged  in  contract  work,  and  did  not 
expect  the  trial  to  be  reached  as  soon  as  it  was, 
but  did  not  indicate  proper  diligence,  and  no 
error  Is  apparent  in  the  ruling  of  the  court 
respecting  this  ground. 

The  alleged  newly  discovered  evidence 
went  to  the  value  of  putting  in  and  removing 
test  pumps,  and  from  the  defendant's  afiQ- 
darlt  there  is  an  Intimation  that  the  plaintiff 
and  other  witnesses  testified  that  it  was  worth 
$50  each,  and  the  names  of  a  number  of  wit- 
nesses are  given  whose  testimony  it  is  claim- 
ed could  be  had  if  a  new  trial  were  granted, 
whose  testimony  would  be  to  the  effect  that. 
Instead  of  $50,  the  reasonable  value  would  be 
about  $10.  It  Is  impossible  to  tell  from  the 
record  what  effect  upon  the  Jury  the  evidence 
as  to  the  value  of  the  test  pumps  had,  or 
what  evidence  was  Introduced;  but,  from  the 
intimation  referred  to,  it  would  seem  that  the 
testimony  now  sought  to  be  used  would  be 
cumulative,  and  no  reason  is  shown  why 
it  could  not  have  been  had  at  the  trial  had 
proper  diligence  been  used.  It  was  alleged 
that  the  defendant  was  prevented  from  hav- 


ing these  witnesses  present,  but  no  reason  is 
given  wby  their  depositions  could  not  have 
been  taken.  The  itemized  bill  shown  in 
plalntUTs  brief  gave  full  warning  of  a  $60 
charge  for  putting  In  and  removing  test 
pumps,  and  the  defendant  cannot  consistently 
daim  that  he  was  surprised  at  evidence 
which  went  to  establish  such  charge  as  rea- 
sonable. The  verdict  and  the  difference  be- 
tween the  claims  of  the  two  parties  show  that 
the  Jury  either  credited  the  plaintiff's  claim 
with  almost  the  entire  amount  of  the  defend- 
ant's claim  or  else  discarded  the  latter  and 
reduced  the  former;  and,  while  It  is  impossi- 
ble to  determine  from  the  abstract  how  many 
test  pumps  were  in  controversy,  there  Is  noth- 
ing to  show  that  the  value  of  putting  in  and 
removing  testified  to  by  the  plaintiff  was  tak- 
en as  true  by  the  Jury. 

While  the  granting  of  a  new  trial  is  largely 
discretionary,  Its  refusal  cannot  be  availed  of 
unless  material  error  Is  shown.  The  rule  laid 
down  in  City  of  Sedan  v.  Church,  29  Kan. 
190,  dted  by  the  counsel.  Is  that  a  new  trial 
should  be  granted  whenever  in  the  opinion  of 
the  trial  court  the  par^  has  not  in  all  prob- 
ability had  a  reasonably  fair  triaL  The  Civil 
Code  (secUon  307  [Gen.  St  1909,  |  5901]) 
provides  that  a  new  trial  shall  not  be  granted 
unless  on  the  pleadings  and  on  the  evidence 
offered  at  the  trial  and  on  the  motion  for  a 
new  trial  the  court  shall  be  of  the  opinion 
that  the  verdict  or  decision  is  wrong  in  whole 
or  in  some  material  part 

The  affidavits  of  two  witnesses  as  to  their 
knowledge  of  the  value  of  putting  in  and 
removing  test  pumps  were  offered,  but  it  ap- 
pears that  the  testimony  of  these  conld  have 
been  had  upon  trial  by  the  use  of  ordinary 
means  and  diligence. 

To  require  the  granting  of  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  a 
clear  showing  of  diligence  is  necessary  (Cuda- 
hy  V.  Hays,  74  Kan.  124,  85  Pac.  811),  and 
that  it  Is  not  cumulative  (Strong  v.  Moore, 
75  Kan.  437,  89  Pac.  895).  Certain  other 
questions  suggested  touching  the  appeal  and 
the  Code  requirement  of  producing  the  evi- 
dence on  a  motion  for  a  new  trial  need  not  be 
considered,  as  regardless  of  them  the  ruling 
of  the  trial  court  appears  to  have  been  cor- 
rect 

Such  ruling  is  therefore  af^rmed.  All  the 
Justices  concurring. 

(SI  Kan.  553) 
SIMMONS  et  aL  r.  SHAFT,  t 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(SvUa^»*  &V  the  Court.) 
1.  Baxi^ment   a   1*)— Pabtnkbbhif   (I  32*)— 
Cattle  Contbact. 

The  owners  of  certain  cattle  delivered 
them  to  another  to  keep  for  a  term  of  years, 
the  increase  to  be  divided  as  specified,  the  orig- 
inal herd  to  be  returned  at  the  end  of  the  term. 
A  certain  shrink  was  to  be  borne  by  such  own- 
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en,  and  any  loss  above  that  to  be  borne  in  fixed 
proportions  by  the  parties,  such  owners  to  pay 
the  taxes.  Beld,  ttiat  such  other  party  thereby 
became  bailee  of  each  cattle,  and  not  a  partner- 
ship  owner   thereof. 

(Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  |8  1-12;  Dec.  Dig.  {  1;*  Partner' 
ship,  Cent.  Dig.  §  84;    Dec  Dig.  {  32.» 

For  other  definitions,  see  Words  and  Phrases, 
toL  1,  pp.  673-676;  toL  6,  pp.  5191-6202; 
ToL  8,  pp.  7746,  7747.] 

2.  EsTOPPBi.  (S  56*)  — Elements  — Sau  bt 

BAIUSB— RATiriCATION   BT  OWNEB. 

One  who  bought  such  cattle  of  such  bailee 
sought  to  defend  title  against  the  owners  by 
showing  permission  and  ratification  of  sales 
and  exchanges  made  by  the  bailee.  Held,  that 
such  permission  and  ratification,  if  Bnowu, 
would  not  avail  such  purchaser  unless  he  was 
himself  deceived  or  misled  thereby. 

[Bd.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  (  142;   Dec.  Dig.  {  66l*] 

3.  New  Tbiai.  ({  104*)— Gbotjnd— Newly  Dib- 
covEBKD  Evidence. 

The  rule  that  to  require  the  granting  of  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  such  evidence  must  be  other  than  cu- 
mulative followed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  218-220,  228;  Dec.  Dig.  {  lOt*] 

Appeal  trom  District  Court,  Chase  County. 

Action  by  J.  A.  Simmons  and  another 
against  Glande  Shaft  From  a  Judgment  tor 
plaintiffs,  defendant  appeals.     Affirmed. 

Dudley  Doollttle  and  Walter  Gresbam, 
both  of  Cottonwood  Falls,  for  appellant  J. 
A.  Simmons,  of  Dighton,  and  3:  S.  Simmons, 
of  Hutchinson,  pro  se. 

WEST,  J.  In  1906.  one  of  the  plalntlfTs  on 
behalf  of  both  entered  into  a  written  contract 
with  one  N.  D.  Rand  concerning  about  50 
head  of  cattle  which  were  owned  by  the 
piaintltTg  and  placed  in  charge  of  Rand. 
The  petition  alleged  that  about  two  years 
later  Band  delivered  to  the  defendant  17 
head  of  these  cattle;  that  the  plalntifls  de- 
manded their  return,  which  was  refused, 
and  they  prayed  judgment  for  their  alleged 
value,  $610.  They  recovered  Judgment  for 
$190,  and  the  defendant  appeals. 

[1]  Various  rulings  are  complained  of,  but 
the  assignments  of  error  are  mostly  based 
on  the  theory  that  the  plaintmrs  and  Rand 
owned  the  cattle  in  partnership,  and  that, 
as  the  plaintiffs  allowed  him  to  have  posses- 
sion and  appear  to  be  the  owner,  they  are 
estopped  to  deny  his  authority  to  sell  and 
pass  title.  The  portions  of  the  contract  re- 
lating to  the  original  herd  are  as  follows: 

"The  said  J.  A.  Simmons  fumisbed  to  the 
said  M.  D.  Rand,  fifty  bead  of  cows  branded 
J.  S.  on  left  hip,  also  one  bull  registered, 
white  faced,  called  Barnard,  to  keep  on  the 
terms  hereinafter  named  for  a  term  of  three 
years  from  this  date  to  wit: 

"The  said  Rand  is  to  receive  said  cows  at 
Clements,  Kansas,  to  feed  and  care  for  the 
same  and  to  breed  the  cows  to  said  bull  and 
divide  the  first  year's  Increase  at  the  end  of 
the  second  year,  to  wit:  On  October  15th,  1908, 


and  the  increase  of  the  said  stock  for  the 
next  two  years  at  the  end  of  this  contract  to 
wit  on  October  16th,  1909.  •  •  •  At  the 
end  of  said  term  the  said  Rand  is  to  return 
to  the  said  J.  A.  Simmons  all  the  original 
herd  with  the  following  shrink,  the  cows  to 
be  valued  at  $20.00  each  and  the  bull  at 
$60.00.  The  said  J.  A.  Simmons  is  to  stand 
a  shrink  of  six  per  cent  in  value  for  the  first 
year,  and  any  loss  above  that  is  to  be  borne 
two-fifths  by  the  said  Simmons  and  three- 
fifths  by  the  said  Rand.  If  the  bull  dies  or 
becomes  disabled  he  is  to  be  replaced  by  the 
said  Simmons  but  the  said  Simmons  need  not 
replace  any  cows  that  die.  The  said  Sim- 
mons is  to  pay  the  taxes  on  the  said  original 
herd  of  cattle." 

According  to  the  terms  of  this  contract 
Rand  was,  as  to  the  cattle  composing  the 
original  herd,  a  bailee  and  not  a  partner; 
the  cattle  furnished  by  the  plaintiffs  still  be- 
longing to  them,  and  to  be  returned  to  tliem 
at  the  time  specified.  Shephard  v.  Pratt,  16 
Kan.  209;  Rider  v.  HammeU,  68  Kan.  733, 
66  Pac.  1026;  Concannon  v.  Rose,  9  Kan. 
App.  791,  59  Pac  729;  Beard  v.  Rowland,  71 
Kan.  873,  81  Pac  188. 

[2]  The  answer  set  up  the  ignorance  of  the 
defendant  that  the  plaintiffs  claimed  to  be 
the  owners  of  the  cattle,  and  an  alleged  es- 
toppel arising  from  thdx  acquiescence  in  or 
ratification  of  Rand's  dealing  with  them. 
The  defendant  complains  of  the  refusal  of  an 
instruction  to  the  effect  that  if  the  plaintiffs 
knowingly  permitted  Rand  to  deal  with  the 
cattle  as  his  own,  and  ratified  sales  or  ex- 
changes made  by  him,  they  -would  be  estopped 
to  deny  title  in  him  of  the  cattle  sold  to  the 
defendant  While  a  proper  instruction  upon 
the  subject  ought,  if  offered,  to  have  been 
given,  it  was  not  error  to  refuse  the  one  re- 
quested, as  it  failed  to  confine  the  effect  of 
such  estoppel  to  one  deceived  by  such  permis- 
sion and  ratification.  There  was  no  showing 
that  the  defendant  had  been  misled  by  such 
alleged  conduct  on  the  part  of  the  plaintiffs, 
and,  unless  he  was,  it  is  not  perceived  how 
It  could  constitute  a  defense.  Dent  v.  Smith, 
76  Kan.  381,  92  Pac  807.  The  mere  fact  that 
the  cattle  were  in  Rand's  possession  would 
no  more  authorize  him  to  sell  them  than  the 
possession  of  a  livery  team  would  authorize 
the  bailee  to  sell  and  pass  title  to  property 
hired  for  temporary  use  Ladd  t.  Brewer, 
17  Kan.  204.  An  instruction  that,  if  the  Jury 
found  that  Rand  sold  some  of  the  plalntlfTs 
cattle  to  the  defendant,  the  only  other  ques- 
tion would  be  as  to  the  amount  of  recovery,  is 
criticised;  but,  as  it  left  for  the  Jury  to 
say  whose  the  cattle  then  were  (plaintifTs 
or  Rand's),  no  error  is  apparent. 

It  is  suggested  that  as  Shaft  innocently 
bought  the  cattle,  knowing  nothing  of  any 
claim  by  the  plaintiffs,  he  was  less  negligent 
than  they,  and  should  not  be  the  one  to  suf- 
fer the  loss.    There  was  testimony,  however. 


*For  othsr  cases  see  same  topic  and  secUoa  NVUBKR  in  Deo.  Dig.  4k  Am.  Dig.  Key-No.  Series  *  Rap'r  ladezea 

Digitized  by  VjOOQ IC 


616 


188  PAOinO  EBPOKTEB 


(Kan. 


Indicating  that  most  of  tbe  cattle  were  brand* 
ed  In  a  way  wblch  might  cause  a  prudent 
purchaser  to  inquire  Into  their  real  owner- 
ship. At  any  rate  no  instruction  on  this 
point  was  requested,  and  the  jury  with  all 
the  facts  found  generally  In  favor  of  the 
plaintiffs,  and  no  error  Is  apparent  In  such 
finding. 

Oomplalnt  Is  made  of  an  instruction  touch- 
ing the  burQen  of  proof,  which  though  not 
happily  worded,  we  do  not  find  to  have  been 
materially  prejudicial. 

[3]  A  motion  for  a  new  trial  was  supported 
by  an  aGSdavit  setting  forth  alleged  newly 
discovered  evidence,  but  this  appeared  to  be 
cumulative,  and  hence  was  insufficient.  Daly 
V.  Gregg,  138  Pac.  614. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

(91  Kan.  »6) 

PALOMINO  T.  ATCHISON,  T.  &  S.  F.  BX. 

CO.t 

(Supreme  Court  of  Kansas.    Feb.  7,  1814.) 

fSvJlaiua  ly  tht  Court.) 

1.  MaSTEB   and    SEBVANT    (5   113*)— INJTJBT  TO 

Skbvant— "Obbtbdction." 

In  loading  raila  on  a  flat  car,  one  of  them 
was  BO  laid  as  to  project  over  the  side  of  the 
car,  and  an  employ^  in  lifting  another  rail  up- 
on the  car  struck  his  hand  against  the  project- 
ing rail  and  sustained  an  injury.  In  an  action 
to  recover  for  the  injury,  it  is  held  that  the 
projecting  rail  was  not  an  "obstruction"  with- 
m  the  meaning  of  the  Employers'  Liability  Act 
(Laws  1911,  c.  239),  which  provides,  among 
Other  things,  that  a  railroad  company  shall  be 
liable  to  an  employe  who  shall  be  fnjqred  by 
reason  of  "any  msufficiency  of  clearance  of  ob- 
structions." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  213,  224-227;  Dec.  Dig. 
I  118.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4890-4»d4.] 

2.  Mabxbb  and  Skevant  (S  113*)— Injury  to 
Servant— "Cubabanck  of  Obstbuctionb." 

"Clearance  of  obstructions,"  as  used  in 
the  act,  means  the  removal  of  impedimenta  that 
would  interfere  with  the  passage  of  engines, 
coaches,  cars,  or  trains,  or  the  safety  of  em- 
ployes working  on  or  near  vehides  moving  over 
the  rails  of  a  railroad. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ig  213,  224-227;  Dec.  Dig. 
§  113.»] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Anastasio  Palomino  against  the 
Atchison,  Topeka  &  Santa  F6  Hallway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

J.  M.  Stark,  of  Topeka,  for  appellant.  W. 
R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott,  all 
of  Topeka,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  to 
recover  damages  for  personal  injuries  sus- 
tained. Anastasio  Palomino,  the  appellant, 
was  in  the  employ  of  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company,  the  appellee,  at 


WelUngton,  as  a  common  laborer  on  Marcb 
5,  1912.  With  23  other  men  he  was  engaged 
in  the  loading  of  rails  on  a  Hat  car.  These 
men  were  working  In  two  gangs  of  about 
11  and  13,  respectively;  the  appellant  work- 
ing with  the  larger  gang.  Palomino  had 
been  at  work  for  about  two  hours  when  he 
sustained  the  Injury  upon  which  this  action 
is  grounded.  The  floor  of  a  fiat  car,  accord- 
ing to  the  evidence,  is  about  four  feet  above 
the  top  of  the  rail,  and  the  rails  had  been 
loaded  on  this  particular  car  to  a  height  of 
about  12  to  14  inches.  Appellant  was  lifting 
at  one  end  of  a  curved,  or  crooked,  rail  which 
was  about  30  feet  in  length  and  weighed  52 
pounds  to  the  yard.  When  the  rail  waa 
thrown  upon  the  car,  appellant's  left  hand 
was  caught  between  that  rail  and  one  which 
was  projecting  from  the  car,  of  whldi  It  was 
alleged  appellee  had  or  should  have  had 
knowledge,  causing  a  fracture  of  the  little 
finger  and  an  Injury  to  another.  It  was  al- 
leged that  the  Injury  was  permanent  and 
that  appellant  sustained  damages  in  the  sum 
of  $3,(XX).  The  case  was  submitted  to  the 
jury  on  appellant's  evldoice,  apon  which  a 
verdict  In  favor  of  the  railway  company  was 
returned.  With  it  special  findings  were  made 
to  the  effect  that  the  rail  which  appellant 
and  12  others  were  lifting  at  the  time  of  his 
injury  was  somewhat  curved  and  weighed  52 
pounds  to  the  yard,  that  the  rail  against 
which  he  struck  his  hand  projected  a  little 
over  the  side  of  the  car,  that  appellant  knew 
that  It  did  project,  and  that  he  had  previ- 
ously helped  to  lift  other  rails  over  the  pro- 
jecting one,  that  he  had  not  made  any  effort 
to  push  that  rail  back  on  the  car  after  notic- 
ing that  it  projected,  and,  further,  that  neith- 
er the  foreman  of  the  men  nor  his  assistant 
knew  that  the  rail  projected  over  the  side  of 
the  car  prior  to  the  Injury  of  appellant. 

[1,  2]  (Complaint  is  made  of  the  rulings  of 
the  trial  court  in  Instructing  the  jury.  Sev- 
eral instructions  were  requested  upon  the 
theory  that  the  facts  of  the  case  came  with- 
in the  provisions  of  chapter  239,  Laws  of 
1911,  the  Employers'  Liability  Act,  which 
takes  away  the  defenses  of  contributory  neg- 
ligence and  assumption  of  risk  in  certain 
classes  of  cases.  The  contention  la  that  the 
rail,  which  projected  somewhat  over  the  side 
of  the  car  on  which  appellant  was  helping 
to  load  the  rails  was  an  "Insufficiency  of 
clearance  of  obstructions,"  and  also  that 
there  was  an  insufficient  number  of  employes 
to  load  the  rails  with  safety  to  the  men.  The 
act,  so  far  as  pertinent  to  this  inquiry,  pro- 
vides: "That  every  company,  corporation,  re- 
ceiver or  other  person  operating  any  railroad 
in  this  state  shall  be  liable  in  damages  to 
any  person  suffering  Injury  while  he  is  em- 
ployed by  such  carrier  operating  such  rail- 
road •  •  •  for  such  injury  •••  re- 
sulting In  whole  or  in  part  from  the  negli- 
gence of  any  of  the  officers,  agents  or  em- 
ployes of  such  carrier;  or  by  reason  of  any 
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Insufflclency  of  deamees  of  obstmctionB, 
*  *  *  or  rales  and  regnUitloiu  aod  of 
number  of  employes  to  perform  tbe  parUcn- 
lar  duties  with  safety  to  tbemselves  and  their 

ooemployes. Law«  1911,  c  239.  f  ^ 

It  is  argued  that  the  projecting  rail  <»  the 
flat  car  was  an  obstmction  and  that,  as  the 
injury  of  appellant  resulted  from  it,  a  lia- 
bility of  the  company  arose  under  the  statute 
regardless  of  negligence.  The  court,  in  its 
instructions,  appears  to  hare  eliminated  from 
the  case  the  defenses  of  assumption  of  risk 
and  contributory  negligence  except  so  far  as 
the  latter  might  affect  the  amount  of  re- 
covezy  under  the  rule  prescribed  in  section 
2  of  the  Employers'  Liability  Act  But  it  U 
contended  that  the  rule  should  have  been 
more  plainly  stated  and  that  the  refusal  of  a 
requested  instruction  upon  the  subject  was 
error.  Was  the  projecting  rail  over  which 
appellant  was  loading  rails  an  "insufficiency 
of  clearance  of  obstructions"  7  The  expres- 
sion evidently  means  an  insufficiency  of  space 
between  engines,  cars,  coaches,  and  trains 
which  must  pass  on  fixed  trades  or  between 
them  and  objects  along  the  tracks.  If  the 
space  between  them  was  so  narrow  as  to  Im- 
peril employes  working  upon  the  cars  or  upon 
the  ground,  there  would  be  insufficient  clear- 
ance. One  of  tbe  definitions  of  the  term 
"clearance,"  as  applied  to  railroad  operation, 
given  In  Funk  &  Wagaalls'  New  Standard 
Dictionary,  p.  498,  is:'  "A  space  between 
the  guard,  cross  rails,  and  frog  at  crossings, 
which  secures  the  uninterrupted  passage  of 
a  car  or  engine."  And  of  the  term  "clear- 
ance-point" the  definition  given  is:  "The 
place  where  a  side  and  main  track  are  suffi- 
cient in  width  to  allow  of  one  train  clear- 
ing another."  As  to  mechanics  the  defini- 
tion of  "clearance"  is :  "The  &pace  by  which 
a  moving  machine  or  part  clears  something." 
The  word  "clear"  Is  defined  as:  "Unbroken 
or  unobstructed  distance  of  space,  as  between 
two  things  where  nothing  intervenes."  .  The 
placing  of  mall  cranes,  water  tanks,  tele- 
graph poles,  switch  stands,  station  buildings, 
or  the  awnings  on  the  same,  or  other  struc- 
tures, so  close  to  the  track  as  to  endanger  tbe 
safety  of  employes  on  passing  trains,  are  il- 
lustrations of  the  lack  of  sufficient  clearance. 
An  example  of  this  is  shown  in  St.  L.,  Ft 
8.  &  W.  R.  Ck).  T.  Irwin,  87  Kan.  701, 16  Paa 
146,  1  Am.  St.  Rep.  266,  where  the  overhead 
beams  of  a  railroad  bridge  were  so  low  as  to 
sweep  off  a  brakeman  standing  on  the  top 
of  a  passing  train.  Another  is  where  a 
switch  stand  with  an  arrowhead  on  top  was 
placed  between  two  tracks  so  as  to  leave  only 
a  space  of  nine  Inches  between  the  switch 
target  and  a  car  passing  over  the  tracks,  with 
the  result  that  a  trainman  was  knocked  from 
a  ladder  on  tbe  side  of  a  car.  Railway  Co.  v. 
Michaels,  67  Kan.  474,  46  Pac  938.  Tbe  pro- 
jection of  a  bow  window  of  a  station  bouse 
with  a  signal  post  in  front  of  It  left  so  nar- 
row a  space  between  them  and  the  railroad 
track  that  a  person  walking  along  the  sta- 


tion platform  to  board  an  incondiv  train 
was  injured  by  it  is  another  illustration,  and, 
while  this  case  does  not  come  within  the 
operation  of  the  act  in  question,  it  serves 
to  Illustrate  what  may  be  called  "insufficiency 
of  clearance  of  obstructions."  Edwards  v. 
Railroad  Co.,  90  Kan.  183, 133  Paa  728.  The 
obstruction  for  which  insufficiency  of  clear- 
ance is  made  a  ground  of  liability  does  not  in- 
clude tbe  article  or  thing  being  moved  by  em- 
ployte  on  or  off  cars  or  from  one  place  in  tlie 
yard  or  building  to  another.  ,  If  it  applied  to 
rails  that  were  being  loaded  on  cars,  it  would 
be  equally  applicable  to  barrels,  boxes,  or 
packages  that  were  being  moved  from  one 
part  of  a  warehouse  or  station  to  another. 
In  that  view  it  would  include  piles  of  ties 
and  rails  and  other  supplies  In  the  railroad 
yard,  and  also  wheelbarrows  and  tools  used 
on  railroad  premises.  In  a  sense,  every  tool 
or  Instrument  used  by  an  employe  and  every 
article  or  thing  handled  by  him  on  or  about 
railroad  premises  is  an  obstmction,  but  it  is 
clear  that  these  things  were  not  within  the 
legislative  purpose  in  the  enactment  under 
consideration.  In  railroad  parlance  "clear- 
ance of  obstructions"  means  the  removal  of 
lmi>ediments  that  would  interfere  with  the 
passage  of  engines,  cars,  and  trains,  or  the 
safety  of  those  performing  duty  on  or  near 
vehicles  moving  on  or  over  the  rails  of  a 
railroad.  If  the  car  with  the  projecting  rail 
had  been  passing  along  the  railroad  and  the 
projection  had  struck  an  employ^  who  was 
on  duty  close  to  the  track,  such  projection 
might  be  regarded  as  an  obstruction  under 
the  statute;  but  the  fact  that  one  of  the  rails 
which  were  being  loaded  on  a  standing  car 
was  not  laid  straight  with  the  others  does 
not  constitute  such  rail  an  "obstruction" 
within  the  meaning  of  the  act  It  is  no  more 
within  the  statute  than  an  irregularly  laid 
or  protruding  tie  would  be  if  workmen  had 
placed  it  in  a  pile  which  they  were  building 
upon  the  ground.  We  conclude  that  the  pro- 
jecting rail  did  not  constitute  an  "insuffi- 
ciency of  clearance  of  obstructions"  and  is 
clearly  outside  of  that  provision  of  tbe 
statute. 

Tbe  appellant  alleged  that  there  was  not  a 
sufficient  number  of  employes,  and  this  is 
alleged  to  be  another  ground  of  liability  un- 
der the  same  act  It  appears,  however,  that 
the  court  instructed  tbe  jury  that  if  the  com- 
pany failed  to  furnish  a  sufficient  number  of 
men  to  do  the  work  with  safety,  and  that 
the  injury  resulted  from  siich  failure,  the 
railway  company  would  be  liable.  The  gen- 
eral finding  of  the  juiy  in  favor  of  tbe  rail- 
way company  is  equivalent  to  a  finding 
that  there  was  no  insufficiency  in  ttiat  re- 
spect. This  and  tbe  tilaim  relating  to  ob- 
structions are  the  only  ones  made  by  appel- 
lant under  the  provisions  of  the  Employers' 
UablHty  Act. 

In  the  petition  there  were  allegations 
charging  negligence  on  the  part  of  appellee, 
but  the  special  and  general  findings  of  the 
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Jury  ne^tlTe  these  charges.  Appellant 
claims  that  the  appellee  did  not  elect  to 
come  within  the  provisions  of  the  Workmen's 
Compensation  Act  (Laws  1911,  c.  218),  and 
that  It  Is  therefore  deprived  of  the  defense 
of  assumption  of  risk.  Nothing  In  the  ab- 
stract shows  what,  If  any,  action  the  appellee 
had  taken  with  respect  to  this  act;  bat  If  it 
be  assumed  that  it  has  not  elected  to  come 
within  Its  provisions,  and  that  therefore  as- 
sumption of  risk  by  the  employe  is  not  a 
defense,  there  is  still  no  error  in  the  in- 
structions, as  the  court  in  its  charge  did  not 
place  this  burden  upon  appellant  nor  Instruct 
the  Jury  that  proof  of  this  defense  would 
defeat  a  recovery  by  him. 

The  judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


(91  Kan.  615) 

BITCHIB  V.  cm  OP  TOPEKA. 
(Supreme  Court  of  Kacsas.    Feb.  7,  1914.) 

(Svttalut  bv  the  Court.) 

1.  MnKICIPAL  COBPOBATIONS  (|  362*)— PAVE- 
MENT Contract— Ljquidatbd  Dauaqes  mb 
Delay— Waivek. 

In  a  paving  contract  it  was  provided  that 
time  was  material,  that  the  work  should  be 
completed  In  a  fixed  time,  and  that  the  contrac- 
tor would  forfeit  to  the  city  $10  for  each  day 
of  delay  beyond  the  stipulated  time.  The  city, 
by  its  own  act  and  omigsion,  prevented  the  con- 
tractor from  proceeding  wttD  the  work  for  a 
considerable  part  of  the  allotted  time,  and, 
when  an  appUcation  for  an  extension  of  the 
time  was  presented  to  the  dty  anthorities  by 
the  contractor,  they  agreed  that  the  contractor 
should  proceed  with  the  work  thereafter,  and 
complete  it  within  a  reasonable  time.  Held, 
as  the  dty,  by  its  fault  and  neglect,  prevented 
the  contractor  from  proceeding  with  the  work, 
and  as  it  subsequently  agreed. to  an  extension 
of  the  time  of  completion,  it  waived  the  time 
provision  of  the  original  contract,  and  is  not 
in  a  position  to  insist  on  a  payment  of  liqui- 
dated damages  for  the  delay  in  the  completion 
of  the  work. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  SJ  894,  896;  Dec.  Dig. 
8  8©.*] 

2.  RkFKBENCB  (f  8*)— ObOUNDB— GOUFUOATKD 
AOOOUNT. 

In  an  action  to  recover  on  the  paving  con- 
tract, the  dty  pleaded  by  way  of  set-off  over- 
payments made  on  a  previous  contract  between 
the  plaintiff  and  the  city  for  the  construction 
of  a  sewer,  and,  as  the  settlement  of  the  claims 
of  the  parties  involved  the  examination  of  a 
long  and  intricate  account  between  them,  the 
court  was  warranted  in  directing  a  reference 
of  the  caae. 

[Eld.  Note. — For  other  cases,  see  Reference, 
Cent.  Dig.  {{  13-23;   Dec.  Dig.  i  8.*] 

3.  Municipal  Cospobationb  (|  358*) — Sew- 
EB  Construction  Contract  — Decision  or 
Enoineeb— Recovery  of  OvEscnARQES. 

In  the  sewer  contract  it  was  provided  that 
the  work  should  be  done  under  the  snperviaion 
and  to  the  satisfaction  of  the  city  engineer, 
that  his  Interpretations  of  the  plans  and  specifi- 
cations were  to  be  binding  and  final,  that  he 
was  to  decide  all  questions  which  might  arise 
as  to  the  amount  and  quality  of  the  work  done; 
and  he  or  his  assistant  were  present  on  the 
work  almost  every  day  during  its  progress. 
During  the  time  the  city  engineer  changed  the 


grades  of  the  sewers,  thus  relieving  the  con- 
tractor from  much  of  the  work  provided  for 
in  the  contract,  and  the  contractor  presented 
claims,  and  secured  the  approval  of  the  same 
by  the  city  engineer,  for  much  material  not 
famished,  and  for  a  great  deal  of  work  that 
was  not  done.  The  estimates  of  the  dty  en- 
gineer, which  were  not  made  In  good  faith,  em- 
braced large  overcharges^  and  on  these  pay- 
ments were  made  by  the  city  without  knowledge 
of  their  fictitious  character.  Held,  that  we 
fact  that  the  estimates  and  decisions  were  made 
by  the  dty  engineer  did  not  prednde  a  recov- 
ery of  the  overcharges  by  the  dty. 

[Edj  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  |  800;  Dea  Dig.  | 
358.*] 

4.  Municipal  Cobporatioms  ({  375*)  —  lu- 

PBOVEMENT  CONTBAOTS  —  VOLOHTA*Y  PAY- 
MENT—ReCOVEBY. 

The  rule  as  to  voluntary  payments  does 
not  prevent  a  recovery  by  the  dty  of  its  mon- 
ey from  the  contractor  who  received  the  illegal 
and  unauthorized  payment  from  dty  ofBcers. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Dec  Dig.  f  375.*) 

5.  Municipal  Cobpobations  (J  876*)— Skwbb 

CONSTEUCTION  CONTEACI— ACTION  WO*  OVEB- 

OHAROBS— PabTIBS. 

The  contract  being  with  the  dty,  and  it 
having  issued  improvement  bonds  to  pay  for 
the  construction  of  the  sewer  binding  upon  the 
munidpality  as  a  whole,  the  dty  is  the  proper 
party  to  sue  fur  the  overcharges,  although  the 
property  in  the  benefit  district  will  be  assessed 
for  the  payment  of  the  improvement  bonds. 

[Ed.  Note.— For  other  cases,  gee  Munidpal 
Corporations,  Dec  Dig.  |  376.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  John  Ritchie  against  the  City  of 
Topeka.  From  a  Judgment  for  defendant, 
plalutifT  appeala     Modified  and  affirmed. 

J.  J.  Schenck,  of  Topeka,  for  appellant. 
W.  O.  Rahston  and  F.  G.  Dramlng,  both  of 
Topeka,  for  appellee. 

JOHNSTON,  C.  J.  The  controversy  In 
this  action  grew  out  of  two  contracts  be- 
tween the  parties,  one  for  the  paving  of 
streets  and  alleys,  and  an  earlier  one  for  the 
construction  of  a  sewer.  John  Ritchie,  the 
appellant,  brought  the  action  to  recover  $12,- 
343.75  for  the  paving  of  streets  and  alleys  In 
the  city  of  Topeka  under  a  contract  with 
the  city  made  in  April,  1909,  in  which  it  was 
stipulated  that  the  work  was  to  be  com- 
pleted on  or  before  January  1,  1910,  and  that 
for  every  day  that  the  work  remained  ud- 
completed  after  that  time  Ritchie  should 
forfeit  $10  per  day.  The  contract  was  not 
fully  executed  untU  October  27,  1910,  and 
at  that  time  the  city  engineer  estimated  that 
there  was  due  Ritchie  the  earn  sued  for. 
The  dty  answered,  setting  up  a  counter- 
claim of  $3,000  as  liquidated  damages,  the 
amount  alleged  to  have  been  forfeited  by 
Ritchie  by  delaying  the  completion  of  the 
paving  for  300  days  after  the  stipulated  time. 
The  dty  also  pleaded  a  set-oS  of  $23,665.50 
arising  from  alleged  overpayments  on  a 
sewer  contract  entered  Into  by  Ritchie,  and 
his  partner,  Hanley,  with  the  dty  on  March 
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20,  1005.  As  to  the  set-off,  it  was  alleged 
that  Ritchie  and  his  partner  received  pay- 
ment for  certain  sewers  not  constructed,  and 
that  the  dty  engineer,  without  the  consent 
or  knowledge  of!  the  dty,  Included  lo  his 
estimates  such  overcharges  to  the  amount  of 
about  $5,740.60.  It  was  further  alleged  that 
the  dty  engineer  raised  grades,  and  changed 
the  size  of  sewers,  thus  relieving  Ritchie  of 
the  excavation  of  about  13,000  cubic  yards 
provided  for  in  the  contract,  and  gave  esti- 
mates of  the  work  as  If  It  had  been  fully 
performed  in  accordance  with  the  require- 
ments of  the  contract,  and  that  in  this  way 
Ritchie  was  overpaid  the  sum  of  about  $7,- 
800.  It  was  further  allied  that  there  was 
an  overcharge  In  the  rock  excavations  to  the 
extent  of  $10,125,  and  that  the  dty  engineer 
included  this  overcharge  in  his  estimates, 
and  thereby  enabled  Ritchie  to  obtain  pay- 
ment for  work  which  was  not  done.  In  his 
reply  Ritchie  alleged  that  the  delay  in  com- 
pleting the  paving  contract  was  caused  by 
the  dty,  and,  further,  that  if  the  dty  had 
any  right  to  claim  a  forfeiture  for  failure 
to  complete  the  contract  within  the  spedfled 
time,  it  had  been  waived.  As  to  the  set-off 
claimed  under  the  sewer  contract  Ritchie 
replied  that  the  work  was  done  in  accord- 
ance with  the  directions  of  the  dty  engineer, 
who  was  acting  for  the  dty,  and  that  no 
changes  in  the  work  done  or  material  fur- 
nished were  made  except  such  as  were-  order- 
ed by  the  dty  engineer  with  the  knowledge 
of  the  dty.  He  also  averred  that  work  not 
Included  in  the  contract  was  done  under  the 
direction  and  approval  of  the  dty  engineer 
in  place  of  work  contracted  for,  but  not  per- 
formed, and  that  this  substitution  was  made 
with  the  knowledge  of  the  dty,  and  that  all 
the  money  paid  to  him  under  the  sewer  con- 
tract had  been  fully  earned,  and  was  justly 
due. 

[2]  The  pleadings  disdosed  that  a  trial  of 
the  case  Involved  an  examination  of  a  long 
and  Intricate  account  between  the  parties 
which  included  many  items,  and  was  too 
complicated  to  be  tried  by  a  jury,  and  the 
court  rightly  determined  it  was  a  referable 
one,  and  on  its  own  motion  referred  the  case 
to  Robert  Stone,  Esq.,  with  power  to  try  the 
Issues,  and  report  his  findings  of  fact  and 
conduslons  of  law  to  the  court  within  a 
fixed  time.  Upon  a  trial  by  the  referee  he 
found  that  Ritchie  had  furnished  material 
and  done  work  under  the  paving  contract  for 
which  he  was  entltted  to  $10,941.33,  but 
diat,  because  of  his  delay  in  completitig  the 
contract,  the  dty  was  entitled  to  a  deduc- 
tion of  $2,000,  which  left  a  balance  due 
Ritchie  under  that  contract  of  $8,041.33.  He 
also  found  that  Ritchie  was  Indebted  to  the 
dty  for  payments  made  to  him  on  over- 
charges under  the  sewer  contract  in  the 
sum  of  $20,173.46,  with  Interest  thereon  from 
December  18,  1907,  at  6  pei  cent  per  annum, 
and  that  the  dty  was  entitled  to  a  judg- 


ment against  Ritchie  in  the  sum  of  $16,0SS.- 
48.  Ritchie  moved  the  court  for  judgment  on 
the  findings  of  fact  made  by  the  referee,  con- 
tending that  the  conclusions  of  law  were  not 
justified  by  the  facts  found.  This  motion 
was  overruled,  as  was  one  made  by  him  to 
set  aside  the  report  of  the  referee.  Final 
judgment  was  then  rendered  by  the  court 
upon  the  conclusions  of  the  referee  in  fa- 
vor of  the  dty  for  $16,035.48,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
from  October  23, 1912. 

[1]  It  is  contended  on  this  appeal  that  the 
forfeiture  of  $2,000  for  delay  In  finishing  the 
paving,  and  the  deduction  of  that  sum  from 
the  amount  due  Ritchie  for  the  paving  done 
by  him,  la  error.  The  contention  is  based  on 
two  grounds,  one  that  the  dty  in  fact  caused 
the  delay  by  its  own  wrong  and  neglect  and 
the  other  that  It  had  effectually  waived  per- 
formance of  the  contract  within  the  stipu- 
lated time.  The  finding  of  fad  relating  to 
the  responsibility  of  the  dty  for  the  delay 
of  Ritchie  Is:  "John  Ritchie  was  delayed 
100  days  in  the  performafice  and  completion 
of  such  work  by  reason  of  the  failure  of  the 
said  city  of  Topeka  to  move  certain  poles, 
water  and  gas  pipes,  and  to  lower  certain 
water  and  gas  pipes  in  said  streets  and 
alleys,  and  to  designate  the  kind  of  catch- 
basins  to  be  used  in  certain  localities." 

In  December,  1900,  Ritchie  asked  the  dty 
for  an  extension  of  time  in  which  to  finish 
the  paving,  stating  that  di-cumstances  over 
which  he  had  no  cotitrol  would  prevent  him 
from  completing  the  work  within  the  stipu- 
lated time.  The  request  which  was  in  writ- 
ing, was  received  by  the  mayor  and  com- 
missioners, and,  while  they  did  not  take  any 
formal  action  on  the  request  they  did  permit 
him  to  go  on  with  the  work,  and  did  con- 
tinue to  approve  and  pay  his  estimates  as 
the  work  progressed  the  same  as  if  the 
time  of  completion  had  not  been  limited. 
.Until  June  3,  1910,  no  objection  was  made 
by  the  dty ;  but  at  that  time  a  resolution  was 
passed  declaring  that  the  dty  would  dalm 
damages  at  the  rate  of  $10  per  day  for  fail- 
ure of  Ritchie  to  complete  the  contract  in 
accordance  with  its  terms.  On  July  7,  1910, 
Ritchie  presented  to  the  dty  an  application 
for  an  extension  of  time  to  complete  the 
contract  alleging  that  there  had  been  a  dis- 
tinct understanding  between  the  parties  that 
by  reason  of  certain  obstades  which  he  had 
met  and  the  delays  occasioned  by  the  chang- 
es of  grade  made  by  the  dty  engineer,  it  was 
Impossible  to  finish  the  paving  at  an  earlier 
tima  The  mayor  and  commissioners  did  not 
formally  grant  the  application;  but  after 
hearing  It  at  a  regular  session  attended  by 
Ritchie,  where  all  of  the  commissioners  were 
present  it  was  definitely  agreed  that  Ritchie 
might  go  on  and  complete  the  contract  not 
at  any  si>edfled  time,  but  as  soon  as  it  could 
reasonably  be  done.  These  facts  are  suffi- 
dent  to  show   a  waiver  of  the  forfeiture 
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clause  of  the  contract,  and  of  tbe  stipulated 
damaii^  to  be  paid  in  case  of  delay  in  com- 
pletuig  the  work.  Tbe  mere  (act  tbat  the 
city  allowed  Ritchie  to  continue  the  work 
did  not,  of  its^  operate  as  a  waiver  of  the 
right  to  Insist  on  a  forfeiture,  as  the  terms 
of  the  contract  itself  contemplated  tbat  work 
might  possibly  be  done  after  the  stipulated 
time;  but  the  conduct  of  the  city  fairly  in- 
dicated an  acquiescence  in  the  delay  and  a 
waiver  of  any  right  that  it  bad  to  stipu- 
lated damages  because  of  delay.  It  cannot 
be  possible  tbat  tbe  city  can  tie  the  bands  of 
tbe  contractor,  thereby  causing  delay,  and 
then  claim  damages  for  tbe  delay.  Tbe  con- 
tract was  made  on  April  19,  1900,  and 
Ritchie  was  given  until  January  1,  1910,  in 
which  to  complete  the  work.  That  only  left 
him  220  working  days  in  which  to  complete 
tbe  contract,  and  we  may  assume  that  both 
parties  determined  tbat  tbe  contract  period 
was  a  reasonable  time  in  which  to  complete 
tbe  work,  and  yet  tbe  dly,  by  its  neglect  and 
fault,  deprived  Ritchie  of  100  days  of  the 
allotted  time.  Tbe  fact  that  the  city  was  so 
far  responsible  for  tbe  delay  probably  ac- 
counts for  its  action  in  going  on  approving 
estimates  and  making  payments  the  same  as 
if  no  time  bad  been  fixed  for  the  completion 
of  tbe  work.  It  was  said  that  no  action  was 
taken  on  the  request;  but  it  is  well  settled 
that  a  waiver  or  extension  may  be  implied 
as  well  as  expressed.  30  A.  &  E.  Encycl.  of 
L.  1259.  In  Coryell  v.  Dubois  Borough,  Ap- 
pellant, 226  Pa.  103,  75  AU.  25,  it  was  held 
tbat:  "Where  a  building  contract  provides 
for  a  d'ednction  of  a  stated  amount  from  tbe 
contractor's  compensation  for  each  day  of 
delay  after  a  time  specified,  the  owner  can- 
not claim  such  deduction  where  he  has  made 
no  objection  to  tbe  delay,  and  by  bis  conduct 
has  given  the  contractor  grounds  for  believ- 
ing tbat  tbe  provisions  of  tbe  contract  as  to 
the  penalty  for  delay  would  not  be  enforced." 
Syl.,  par.  2. 

'  Here  there  was  more  than  an  implication 
of  waiver  by  the  conduct  of  tbe  city,  as  on 
the  second  application  the  city  authorities,  in 
regular  session,  specifically  agreed  tbat 
Ritchie  should  complete  the  contract,  not  in 
any  specified  time,  but  as  soon  as  he  could 
reasonably  do  the  work.  When  tbe  city, 
by  its  act  and  omission,  occasioned  delay,  it, 
in  effect,  notified  Ritchie  that  it  did  not  re- 
gard the  forfeiture  clause  of  tbe  contract  to 
be  binding  upon  him.  It  was  estopped  there- 
after to  Insist  on  a  provision  in  the  con- 
tract where  It  had  prevented  the  perform- 
ance; but  It  is  immaterial  whether  it  is 
called  estoppel  or  waiver.  The  time  provi- 
sion of  the  contract  was  no  longer  available 
to  it  Dannat  et  al.  v.  Fuller,  120  N.  T.  554, 
24  N.  E.  815;  King  Iron  Bridges  &  Mfg.  Co. 
T.  City  of  St  Louis  (C.  C.)  43  Fed.  768,  10 
Ia  R.  A.  826 ;  9  Cyc.  608 ;  30  A.  &  E.  EncycL 
of  U  1255. 
To  enforce  the  provisions  of  a  contract 


which  the  dty  bad  violated,  and  to  conqwl 
tbe  payment  of  damages  for  which  the  dty 
was  In  a  large  part  responsible,  would  be 
unjust  and  Inequitable.  Aside  from  that,  the 
agreement  made  in  July,  1910,  between  the 
city  and  Ritchie,  which  gave  bim  a  reason- 
able time  thereafter  to  complete  the  con- 
tract was,  in  effect  a  substitution  of  tbe 
new  time  for  the  one  stipalated  In  the 
original  contract  and  operated  aa  a  waiver 
of  the  forfeiture  clause.  The  conduct  of  tbe 
city  throughout  makes  it  clear  that  it  can- 
not claim  damages  for  tbe  delay  in  the  com- 
pletion of  tbe  contract 

[3]  A  number  of  questions  have  been  rais- 
ed on  the  finding  of  liability  for  overpay- 
ments made  by  tbe  dty  to  Ritchie  on  the 
sewer  contract  It  appears  from  the  findings 
tbat  the  grades  of  tbe  sewers  constructed 
were  raised  from  one  to  thirteen  feet  above 
tbat  provided  for  in  the  contract  thus  re- 
lieving tbe  contractor  from  much  excavatl(m, 
and  tbe  dty  paid  $7,479.11  on  account  ot 
excavation  that  was  not  done.  There  was  a 
payment  too,  of  $3,963.94  made  for  sewers 
and  pipe  which  tbe  contractor  did  not  con- 
struct and  funUsb.  An  overpayment  of  $2,- 
092.13  was  made  by  the  dty  on  account  of 
loose  rock  excavation,  and  $6,638.28  for  solid 
rock  excavation.  Ritchie  insists  tbat  tbe  city 
Is  preduded  from  recovering  because  of  tbe 
action  of  the  dty  engineer  in  giving  direc- 
tions and  approving  estimates.  It  was  pro- 
vided in  the  contract  tbat  tbe  work  was  to 
be  done  under  tbe  snipervlslon  and  to  the 
satisfaction  of  the  dty  engineer,  tbat  tbe 
contractors  wore  to  obey  his  directions,  sub- 
mit to  bis  interpretations  of  the  plans  and 
specifications,  and  that  his  explanations  of 
them  were  to  be  final.  It  was  also  stipulated 
tbat  to  prevent  disputes  tbe  engineer  was 
to  dedde  tbe  amount  and  quality  of  tbe 
work  to  be  done  and  paid  for,  and,  further, 
tbat  be  was  to  decide  aU  questions  wblch 
might  arise  relating  to  the  execution  of  tbe 
contract  and  tbat  bis  estimates  and  ded- 
sions  should  be  final.  There  was  a  finding, 
too,  tbat  during  the  progress  of  tbe  work 
the  dty  engineer  or  his  assistant  were  on 
tbe  work  Inspecting  it  almost  every  day,  and 
that  tbe  Inspectors  for  the  dty  made  meas- 
urements of  tbe  work  and  dassificatlons  of 
tbe  material  While  tbe  engineer  made 
monthly  estimates  which  were  submitted  to 
tbe  committee  on  claims  and  accounts,  tbe 
overcharges  were  included  in  tbe  estimates 
without  the  knowledge  or  consent  of  tbe 
dty.  The  fact  that  the  engineer  was  vested 
with  supervising  3;)ower  and  authority  to  in- 
terpret specifications  and  determine  disputed 
questions  that  might  arise  between  tbe  dty 
and  the  contractor  gave  bim  no  authority 
to  make  a  new  contract  nor  to  approve 
claims  for  work  and  material  not  fumlshed. 
If  be  bad  acted  in  good  faith,  and  exercised 
bis  judgment  on  bona  fide  disputes,  bis  de- 
termination would  have  been  final  as  to  the 
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details  of  the  contract.  Including  Interpreta- 
tions and  classifications.  The  contractor, 
however,  could  not  have  misunderstood  the 
fictitious  character  of  the  claims  which  he 
presented  to  the  engineer  for  approval,  and 
the  action  of  the  engineer  In  changing  grades, 
and  Including  In  his  estimates  large  amounts 
for  work  not  done  and  material  not  furnish- 
ed, cannot  be  reconciled  with  honesty.  The 
referee,  however,  made  a  spedflc  finding  on 
the  subject  that:  "The  mistakes  of  the  city 
engineer  In  the  construction  of  the  sewer 
district  No.  26  made  In  his  estimate  of  the 
amount  of  loose  and  solid  rock  excavated.  In 
the  amount  of  sewer  pipe  and  galvanized 
pipe  biid  In  said  system,  and  the  changes 
made  by  him  In  the  grade  of  said  sewer  and 
in  the  width  of  the  trenches,  were  so  gross 
that  they  cannot  be  reconciled  with  good 
faith."  This  finding  answers  many  of  the 
contentions  of  appellant  as  to  the  binding 
eftect  of  the  engineer's  decisions  and  esti- 
mates. It  has  been  decided  that,  where 
parties  to  a  contract  agree  that  the  esti- 
mates of  an  engineer  sliaU  be  taken  as  cqi^ 
rect  and  binding,  his  decisions  honestly  made 
shall  be  prima  iacle  conclusive ;  but  It  was 
added:  "Of  course,  if  there  were  fraud,  gross 
mistake,  or  the  failure  to  exercise  an  honest 
judgment  by  the  umpire,  his  estimate  or 
award  would  not  be  binding."  Edwards  v. 
Hartshorn,  72  Kan.  19,  24,  82  Pac.  520,  1  L. 
B.  A.  (N.  S.)  1050,  and  cases  there  cited. 

There  la  a  claim  that  some  of  the  findings 
are  not  supported  by  the  testimony;  but  it 
appears  that  the  testimony  was  not  tran- 
scribed and  preserved  as  the  Code  requires. 
Civ.  Code,  {  674 ;  Gen.  St  1909,  f  6169.  Some 
testimony  was  included  in  wliat  purports  to 
be  a  bUl  of  exceptions;  but  exceptions  are 
not  now  recognized  In  the  Code.  Kelley  T. 
Schreiber,  82  Kan.  403,  108  Pac.  816,  20  Ann. 
Cas.  192. 

The  appellee  has  also  bronght  up  what  ap- 
pears to  be  a  fragment  of  the  testimony  in 
a  somewhat  Irregular  way,  and,  while  we 
could  not  In  any  event  overthrow  the  findings 
of  the  referee  upon  such  a  presentation,  an 
examination  of  so  much  as  has  been  brought 
here  convinces  us  that  the  findings  are  not 
without  support 

[4]  It  is  contended  that  the  dty  paid  the 
money  on  the  sewer  contract  voluntarily, 
and  is  therefore  precluded  from  recovering  It 
back.  Hie  rule  as  to  volttntary  payments 
has  no  application  here.  Money  cannot  be 
regarded  as  voluntarily  paid  where  payment 
was  procured  by  fraud,  or  where  the  party 
paying  it  did  not  have  full  knowledge  of  all 
the  material  facts.  Here,  as  we  have  seen, 
tlie  claims  were  not  only  Illegal,  but  the  pay- 
ment of  the  same  was  not  made  In  good  faith. 
The  dty  did  not  know  that  the  claims  pre- 
sented by  the  contractors  and  approved  by 
,  the  dty  engineer  Included  material  not  used 
and  work  not  performed.    The  oflflcers  were 


dealing  with  public  funds,  and  had  no  au- 
thority to  pay  them  out  on  illegal  .or  fraudu- 
lent claims.  Being  unauthorized,  the  offi- 
cers' act  was  void,  and  the  payment  made  by 
them  cannot  be  treated  as  one  made  by  or 
binding  upon  the  dty.  Payments  of  munld- 
pal  funds  by  public  officers  are  not  regarded 
as  those  made  by  individuals  out  of  their 
own  funds,  and  overpayments  or  other  pay- 
ments by  pabUc  officers  upon  illegal  demands 
against  a  municipality  may  be  recovered 
back.  Com'rs  of  Jefferson  Ca  v.  Patrick,  12 
Kan.  605;  Village  of  Ft  Edward  v.  Fish,  156 
N.  Y.  863,  60  N.  E.  973;  Allegheny  County 
V.  Grler,  AppeUant  179  Pa.  639,  86  AO.  353; 
County  of  Wayne  v.  Beynolds,  126  Mich!  231, 
85  N.  W.  674,  86  Am.  St  Bep.  641 ;  State  v. 
Young,  134  Iowa,  505,  110  N.  W.  292,  13  Ann. 
Cas.  345;  Board  of  Commissioners  of  Hunt- 
ington Co.  V.  Heaston,  144  Ind.  683,  41  N.  E. 
467,  43  N.  E.  651,  66  Am.  St  Bep.  192; 
Frederick  v.  Douglas  County  et  aL,  96  Wis. 
411,  71  N.  W.  798. 

[6]  There  Is  nothing  substantial  in  the  con- 
tention that  the  money  overpaid  to  the  con- 
tractors belongs  to  the  persons  whose  prop- 
erty has  been  assessed  to  pay  for  the  sewer, 
and  that  therefore  the  dty  cannot  recover  on 
this  set-off.  The  contract  was  with  the  city. 
It  issued  improvement  bonds  in  accordance 
with  the  statute  to  pay  for  the  construction 
of  the  sewer.  These  bonds  were  binding  ob- 
ligations of  the  municipality  as  a  whole.  It 
may  be  assumed  that  the  money  recovered 
will  be  placed  in  the  proper  fund,  and  used 
to  discharge  the  outstanding  improvement 
bonds. 

The  Judgment  against  the  appellant  will 
be  modified  by  striking  therefrom  the  award 
of  $2,000  as  liquidated  damages,  and  so  modi- 
fled  it  is  affirmed.  All  the  Justices  concur- 
ring. 

(91  Kan.  477) 
KEMP  V.  CHICAGO,  R.  I.  ft  P.  BY.  CO  t 
(Supreme  Court  of  Kknsas.    Feb.  7,  1914.) 
{SgUahu*  Iv  tk«  Court.) 

1.  Tkull  a  142*)— QuBanoRs  or  Law  anu 

Fact— EviDENCK. 

Where  different  i>ersons  might  reasonably 
draw  different  inferences  and  reach  opposing 
oondusions  from  undisputed  facta,  the  proper 
inference  or  oonclusioD  is  one  of  fact  for  a  Jury, 
but  where  only  one  reasonable  Inference  can 
be  drawn,  or  deduction  made,  a  question  of 
law  only  is  presented. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  i  337 ;   Dec  Dig.  i  142.*] 

2.  Mabtbb  ano  Skbvart  (Sg  300,  302*)— Bah.- 
BOADS  (I  277*)— Injtjbt  to  Third  Pkbson— 

LlABIUTT    OF   MASTKB— "SCOPK   OF  EmPLOT- 
HXRT." 

An  employer  may  be  held  liable  for  the 
wrongful  acta  of  his  employ^  done  in  the  "scope 
of  his  employment"  While  it  is  difficult  to  de- 
fine this  expression  with  precision,  as  applied 
to  all  situations,  it  may  be  said  generally  that 
to  fix  liability  upon  the  employer  the  act  must 
not  only  be  done  in  the  time,  but  in  pursuance 
of  the  objects  of  the  employment  and  in  fur- 
therance of  duty.     If  done  solely  to  accomplish 
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the  employe's  own  purpose  or  device,  althoagb 
in  on  interval  of  his  regular  service,  the  em- 
ployer is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  §§  1209,  1217-1221,  1225, 
1228;   Dec.  Die.  §|  300,  302  ;•  Railroads,  Cent. 


Dig.  IS  877-890;"  Dec;  Dit  S  277.* 

For  other  definitions,  see  Words  and  -Phrases, 
vol.  7,  p.  8367.] 

Benson,  Mason,  and  West,  JJ.,  dissenting. 

Appeal  from  District  Court,  Smitli  County. 

Action  by  Ida  M.  Kemp  against  the  Chica- 
go, Rock  Island  ft  Pacific  Railway  Company. 
From  a  judgment  for  plaintiff,  d^endant  ap- 
peals.   Reversed. 

Paul  B.  Walker,  -of  Topeka,  and  L  M. 
Mahin,  and  L.  C.  TThl,  both  of  Smith  Center, 
for  appellant.  A.  W.  Relihan,  of  Smith  Cen- 
ter, for  appellee. 

BENSON,  J.  This  Is  an  action  to  recover 
damages  for  the  death  of  the  plaintifTs  minor 
son,  killed  by  the  defendant's  brakeman. 
The  material  facts  are  that  the  plalntUTs 
son,  Doan  Kemp,  and  two  other  young  men, 
trespassing  on  one  of  the  defendant's  trains, 
rode  from  Lebanon  to  Bellalre  without  pay- 
ing fare.  When  the  train  stopped  at  Bel- 
lalre, about  10  o'clock  p.  m.,  they  alighted 
and  stood  together  on  the  platform,  intend- 
ing to  board  It  again  and  ride  farther  west, 
still  beating  their  way.  Their  purpose  In 
stepping  off  was  that  they  might  get  together 
upon  the  train  when  it  moved  on.  As  they 
were  standing  about  six  feet  from  the  car 
next  to  the  tender,  waiting  for  the  train  to 
start,  a  brakeman,  taking  a  revolver  from 
the  baggage  car,  started  toward  them,  and 
when  he  was  about  eight  feet  away  said, 
vlth  an  oath,  "Get  out  of  here."  Whereupon 
ihey  ran  south  and  up  the  bank  of  the  cut 
in  which  the  train  was  standing.  The  bank 
was  from  10  to  20  feet  from  the  car  and 
was  8  to  10  feet  high.  On  reaching  the  top 
of  the  bank  one  of  them  shouted,  "Go  to 
hell."  The  brakeman  exclaimed,  "What's 
that?"  and  started  after  them,  cUmbed  up 
the  bank,  ran  a  Uttle  way  after  them,  and 
fired  a  shot,  mortally  wounding  Doan  In  the 
back,  as  be,  with  his  companions,  was  run- 
ning southwest.  Doan  was  42  feet  from  the 
train  when  he  was  shot.  The  railroad  ex- 
tends east  and  west  through  the  cut  &%  Bel- 
lalre, and  this  train  was  west-bound.  The 
conductor,  called  by  the  plaintiff,  testified  to 
the  duties  of  a  brakeman:  "Q.  State  to  the 
Jury  whose  duty  it  is  to  keep  trespassers  and 
bums  away  from  the  train  and  who  ride 
thereon  without  pay.  A.  Why  any  member 
of  the  crew.  Q.  That  was  the  duty  of  the 
brakeman,  was  It?  A.  Xes,  sir.  •  •  •  Q. 
Tou  had  authority  to  use  force  if  it  was  nec- 
essary? A.  Yes, 'sir."  There  was  some  evi- 
dence of  an  encounter  between  the  brakeman 
and  the  trespassers,  but  the  jury  found  to 
the  contrary,  and  their  findings,  supported 
by  competent  testimony,  establish  the  facts 


as  stated.     The  defendant  offered  no  evi- 
dence. 

[1]  On  a  demurrer  to  the  evidence  the 
question  was  presented  whether  upon  these 
facts  the  company  was  liable  for  the  wrong- 
ful act  of  the  brakeman  In  firing  the  fatal 
shot.  This  question  again  arises  upon  the 
findings  of  the  jury,  and  must  be  decided  up- 
on this  appeal.  Preliminary  to  that  deci- 
sion, however,  is  the  aU-important  inquiry 
whether  there  was  a  question  of  fact  for  the 
Jury  to  decide,  or  whether  a  question  of  law 
only  was  presented.  The  rule  of  law  upon 
this  Inquiry  was  thus  stated  in  an  early 
case:  "Where  the  facts  are  disputed,  negli- 
gence Is  a  question  of  fact  for  the  Jury, 
where  the  facts  are  undisputed,  and  but 
one  deduction  is  to  be  drawn  from  them,  it 
presents  a  question  of  law  for  the  courts, 
but  where  the  facts  are  undisputed,  but  are 
of  such  a  nature  that  different  minds  will 
draw  different  conclusions  from  them  as  to 
the  reasonableness  and  care  of  a  party's 
conduct.  It  is  a  proper  question  for  the  deter- 
mination of  a  Jury."  Kansas  Pac.  Ry.  Co.  v. 
Pointer,  14  Kan.  37,  syL  8.  Other  statements 
of  the  principle  have  been  made,  but  the  rule- 
has  not  been  departed  from>  Dewald  ▼.  K. 
C  Ft  S.  ft  O.  Rid.  Co.,  44  Kan.  586,  24  Pac. 
1101 ;  Beaver  v.  A.,  T.  ft  S.  F.  Rid.  Co.,  66 
Kan.  514,  43  Pac.  1136;  Chanute  v.  Higgins. 
65  Kan.  680,  70  Pac.  638;  RaUway  Co.  v. 
Hanson,  67  Kan.  258,  72  Pa&  778;  Cum- 
mlngs  V.  Railroad  Co.,  88  Kan.  218,  74  Pac. 
1104,  1  Ann.  Ca&  708;  Railroad  Co.  v. 
Brown,  73  Kan.  233,  84  Pac.  1026;  Johnson 
V.  Railroad  Co.,  80  Kan.  466,  103  Pac.  90; 
Smith  V.  Street  Railway  Co.,  91  Kan.  81,  136 
Pafc  930. 

[2]  The  evidence  shows  that  one  of  the  du- 
ties required  of  the  brakeman  by  his  employ- 
er was  to  eject  trespassers  and  to  keep  them 
from  riding  on  trains,  and  It  seems  that 
brakemen  are  presumed  to  have  this  authorl- 
ity.  K.  C,  Ft  a  ft  G.  Rid.  Co.  v.  Kelly,  36 
Kan.  665,  14  Pac.  172,  50  Am.  Rep.  696 ;  U. 
P.  Rly.  Co.  y.  MitcheU,  66  Kan.  324,  43  Pac. 
244 ;  O'Banlon  v.  Railway  Co.,  85  Kan.  862, 
69  Pac.  353. 

In  the  Kelly  Case  it  was  held  that:  "It 
is  within  the  scope  of  the  general  authority 
of  a  brakeman  on  a  freight  train  to  prevent 
trespassers  from  getting  on  the  train,  and 
to  remove  such  persons  who  wrongfully  get 
thereon." 

A  brakeman,  having  authority  to  prevent 
trespassers  from  entering  the  train,  while 
performing  that  duty  Is  engaged  in  the  busi- 
ness of  the  company,  or,  according  to  the 
usual  phrase,  acting  in  the  scope  of  his  em- 
ployment While  so  acting  the  company  may 
be  held  liable  for  his  wrongful  acts.  In 
order  to  create  this  liability  It  has  been  said : 
"The  act  must  be  the  result  of  doing  the 
business  of  the  master  or  parent,  and  not  of 
an  independent  act  done  during  a  cessation, 
even  momentary,  of  the  doing  of  such  busl- 
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nesa.-  Miilck  ▼.  Suchy,  74  Kan.  715;'  71S,  87 
Pac:  U41,  1142  (11  Ann.  Gas.  306). 

It  la  not  sufficient  to  fix  this  liability  that 
the  employment  afforded  the  opportunity  to 
do  the  wrong,  or  that  it  was  done  during  the 
employment,  but  it  must  be  done  in  the 
course  or 'within  the  scope  of  the  employ- 
ment Hudson  T.  M.,  K.  ft  T.  Rly.  Co.,  16 
E:an.  470.  i:hl8  is  true  although  the  act  was 
intended  to  promote  the  master's  interest. 
Crelly  t.  Telephone  Co.,  84  Kan.  10,  23,  113 
Pac.  386,  388  (35  L.  R.  A.  [N.  S.]  328). 

In  the  following  quotation  from  26  Cya 
1626,  appearing  in  the  case  last  dted,  an  en- 
deavor is  made  to  state  the  test  of  liability 
in  such  cases :  "The  test  is  not  the  character 
of  the  act,  nor  whether  it  was  done  during 
the  existence  of  the  servant's  employment, 
but  whether  the  injury  complained  of  was 
committed  by  the  authority  of  the  master  ex- 
pressly conferred,  or  fairly  implied  In  the 
nature  of  the  employment  and  the  duties  in- 
cident to  it" 

The  test  is  also  considered  In  1  Thompson 
on  Negligence,  i  52^  in  which  the  distinction 
Is  stated  between  acts  done  by  the  servant 
in  pursuing  his  own  ends,  although  done  In 
the  time  covered  by  his  employment,  and 
those  done  In  pursuance  of  bis  duty  in  the 
course  of  his  employment  The  author  gives 
a  quotation  from  the  opinion  in  Morler  t.  St. 
Paul  ft  R.  Co.,  31  Minn.  361,  17  N.  W.  952, 
47  Am.  Rep.  793,  a  part  of  which  is :  "If  the 
servant  step  aside  from  his  master's  busi- 
ness, tor  however  sJtort  a  time,  to  do  an  act 
not  connected  with  such  business,  the  rela- 
tion of  master  and  servant  is  for  the  time 
suspended.  Such,  variously  expressed,  is  the 
uniform  doctrine  laid  down  by  all  authori- 
ties."   1  Tbomp.  Neg.  |  626. 

Another  author  says:  "The  simple  test  & 
whether  they  were  acts  loithin  the  $cope  of 
hit  emplovment,  not  whether  they  were  done 
while  prosecuting  the  master's  business,  but 
whether  they  were  done  by  the  servant  in  the 
furtherance  thereof,  and  were  such  as  may 
fatrly  l>e  said  to  have  been  authorized  by 
him."  Wood  on  Master  ft  Servant  (2d  Ed.) 
I  307. 

It  is  difficult  to  state  with  precision  the 
exact  meaning  of  the  phrase  "scope  of  the 
employment,"  but  from  the  foregoing  expres- 
sions in  dedaions  and  text-books  It  may  be 
said  generally  that,  to  fix  liability  upon  the 
master  or  employer,  the  act  must  not  only  be 
done  in  the  time,  but  in  pursuance  of  the 
objects  of  the  employment.  In  furtherance  of 
duty.  If  done  solely  to  accomplish  the  em- 
ploye's own  purpose  or  device,  although  in 
an  interval  of  his  regular  service,  the  em- 
ployer is  not  liable. 

The  application  of  the  principles  Just 
stated  remains,  if  upon  the  facts  found,  and 
undisputed,  different  minds  might  reasonably 
draw  the  conclusion  that  In  pursuing  the 
lieeing  men  and  shooting  one  of  them  in  the 
circumstances  stated  the  brakeman  was  real- 
ly attempting  to  do  the  service  for  which  he 


was  employed,  the  question  was  one  of  fact, 
properly  submitted  to  a  Jury.  On  the  other 
hand,  if  the  only  reasonable  deduction  from 
the  facts  is  that  the  brakeman  In  firing  the 
shot  was  serving  his  own  purposes  only, 
without  any  intention  of  doing  the  duties 
incident  to  his  employment,  but  moved  by 
anger  or  other  motive  of  his  own,  then  only 
a  question  of  law  was  presented.  In  support 
of  the  theory  first  mentioned  it  is  argued  that 
the  exclamation,  "Go  to  hell,"  uttered  when 
the  men  reached  the  top  of  the  bank,  indicat- 
ed an  intention  on  thdr  part  to  defy  his 
authority  and  Jump  on  the  train  when  It 
should  start;  that  this  inference  might  be 
reasonably  drawn  from  their  conduct,  and  If 
the  Jury  so  inferred,  then  the  weapon  was 
used  In  the  course  of  his  employment  to 
prevent  them  from  boarding  the  train.  On 
the  other  hand,  the  defendant  insists  that 
no  such  inference  is  possible;  that,  fleeing 
as  the  men  were  away  from  the  train  on  the 
bank,  8  or  10  feet  above,  and  42  feet  from  it, 
it  is  impossible  that  the  brakeman  should 
believe  that  they  were  still  intending  and 
would  attempt  to  Jump  upon  it  They  con- 
tend that  the  only  reasonable  deduction  Is 
that  angered'  by  their  defiant  taunt,  he  rush- 
ed up  the  bank  and  fired  the  shot,  not  to 
keep  them  from  the  train,  but  to  punish 
them  for  the  Insult,  thus  acting  purely  from 
motives  of  personal  revenge  or  resentment 
Here,  as  in  so  many  other  cases,  the  line 
of  cleavage  between  the  duties  of  the  Judge 
and  the  Jury  must  be  determined.  If  the 
brakeman  fired  the  shot  while  actually  en- 
gaged In  an  attempt  to  discharge  the  duties 
devolving  upon  him,  the  company  may  be 
held  liable  for  the  wrongful  act  however 
wanton  or  malicious,  for  it  owes  the  duty 
to  trespassers,  to  refrain  from  wantonly  or 
maliciously  injuring  them.  O'Banlon  v.  Rail- 
way Co.,  66  Kan.  352,  69  Pac.  363. 

After  careful  consideration  we  ace  con- 
strained to  hold  that  a  candid  mind,  acting 
normally,  could  not  reasonably  infer  from 
the  facts  presented  in  this  record  that  the 
brakeman  supposed  or  believed  that  these 
men,  fieelng  as  they  were  away  from  the 
train  Just  about  to  start  on  its  way,  intended 
to  suddenly  turn  back  and  board  It  The 
fact  that  they  were  upon  an  embankment  of 
considerable  height  and  the  train  in  the  cut 
below  betweot  40  and  50  feet  distant,  and 
that  their  assailant  not  only  climbed  the 
bank,  but  still  pursued  and  flred  while  they 
were  in  flight  not  toward,  hut  away  from, 
the  train,  precludes  a  person  whose  mind  is 
acting  fairly  and  impartially  from  believing 
that  the  brakeman  was  acting  within  the 
scope  of  his  employment  when  he  fired  the 
shot 

Courts  should  be  careful,  not  to  encroach 
upon  the  province  of  Jurors  when  the  facts, 
although  undisputed,  are  such  that  the  minds 
of  candid  persons  may  draw  differing  Infer- 
ences hnd   arrive  at  opposing  conclusions. 
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Tlila  wholesome  rnle,  however,  ahonld  not  1>e 
atretebed  bo  far  as  to  reUeve  the  court  from 
the  solemn  duty  of  deddlng  the  issue  in 
cases  like  this  where  such  divergence  can- 
not be  found  consistently  with  reas4»i  and 
Justice.  In  such  a  situation  the  question  is 
one  of  law  only. 

The  Judgment  is  reversed,  with  directions 
to  enter  Jndgment  for  the  defendant 

JOHNSaX)N.  a  J^  and  BURCH.  SMITH, 
and  PORTEIR,  JJ.,  concnrring. 

BS3NSON,  J.  (dlssenUng).  If  there  Is  room 
for  a  reasonable  inference  from  the  evidence 
that  the  brakeman  believed  that  the  men, 
although  running  apparently  away  from  the 
train,  nevertheless  Intended  to  turn  toward 
It  the  moment  he  ceased  to  pursue  them — 
baffle  his  effoits  and  board  it,  before  it  was 
snffldently  under  way  to  prevent — a  question 
was  presented  for  the  jury.  It  might  be  con- 
sidered that  the  men  would  be  daring  and 
foolhardy  to  do  this,  but  such  risks  are  some- 
times taken,  as  reports  of  frequent  accidents 
show.  The  brakeman  was  unquestionably  in 
the  line  of  duty  when  he  approached  and 
ordered  the  men  away,  and  that  his  pursuit 
for  tome  distance  might  be  found  to  be  in 
tlte  scope  of  his  employment  will  be  con- 
ceded. How  far  the  pursuit  might  be  oon- 
tlnned  before  it  would  become  impossible  to 
believe  that  it  was  stiU  In  the  scope  of  his 
service  cannot  be  precisely  fixed  by  any  rule 
of  law,  but  must  depend  on  the  circum- 
stances of  the  case-  True  It  might  be  so  far 
that  no  candid  person  would  say  that  it  was 
still  within  the  range  of  employment  or  In 
furtherance  of  duty.  In  the  twilight  zone, 
where  different  inferences  might  be  fairly 
drawn  and  opposing  conclusions  reasonably 
reached,  the  domain  of  the  Jury  is  supreme. 
Beyond  that  the  courts  should  decide  the  is- 
sue, that  is,  where  there  is  no  room  for  an 
honest  and  reasonable  divergence  of  views. 

This  proposition  was  stated  in  O'Banlon 
V.  Railway  Co.,  65  Kan.  352,  358,  69  Fac.  353, 
355:  "Tne  Intent  and  purpose  with  which 
acta  are  done  can  be  better  ascertained  by  a 


Jnry  composed  of  persons  drawn  from  dllter. 
ent  vocations  in  life  than  by  a  body  of  pro- 
fessional men  all  engaged  In  one  calling. 
Mr.  Thompson,  in  his  Gommentarlea  on  the 
Law  of  Negligence,  says:  'It  is  obvlonsly  a 
question  of  fact  for  the  determination  of  a 
Jury  whether,  at  the  time  of  the  particular 
act  or  omission  by  the  servant,  which  caused 
the  injury,  the  plaintiff's  servant  was  acting 
within  the  scope  of  his  employment,  or  act- 
ing outside  of  it  to  effect  some  purpose  of  his 
own.'    Volume  1,  |  615." 

In  a  case  where  it  was  contended  that  the 
court  should  hold  as  a  matter  of  law  that 
contributory  negligence  was  shown,  it  was 
said  that:  "Before  the  case  could  be  taken 
from  the  Jnry  on  the  ground  of  contributory 
negligence,  it  should  be  established  beyond 
cavil  or  dispute,  leaving  no  room  for  differ- 
ences of  opinion  upon  the  question."  Beaver 
V.  A.,  T.  &  S.  F.  R.  Rid.  Co.,  56  BCan.  514.  43 
Fac.  1136. 

The  federal  Supreme  Court,  in  considering 
this  proposition,  said:  "It  is  true,  in  many 
cases,  that  where  the  facts  are  undisputed, 
the  effect  of  them  is  for  the  Judgment  of  the 
court,  and  not  for  the  decision  of  the  Jury. 
This  Is  true  in  that  class  of  cases  where  the 
existence  of  such  facts  come  in  question 
rather  than  where  deductions  or  inferences 
are  to  be  made  from  the  facts."  Railroad 
Company  v.  Stout,  17  Wall.  (84  U.  S.)  657, 
663  (21  li.  Ed.  745). 

In  this  case  the  men  were  stlU  within  the 
fences  Inclosing  the  right  of  way,  and  but  42 
feet  from  the  train;  they  were  young  and 
vigorous,  and  appeared  eager  and  deflant. 
They  had  already  beaten  their  way  from 
Lebanon,  and  it  might  reasonably  be  Inferred 
that  they  int^ided,  it  possible,  to  continue 
on  their  Journey. 

After  a  careful  consideration  of  the  facts 
presented  in  the  record.  It  should  be  held 
that  they  admitted  of  different  inferences 
and  opposing  conclusions,  and  hence  present- 
ed a  question  of  fact  for  the  Jnry. 

MASON  and  WEST,  JJ.,  concur  in  this  dis- 
sent 
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(n  Kan.  4«S) 

THUBSTON  T.  FBITZ  et  »!.  t 
(Supreme  Court  of  Kanaas.    Feb.  T,  1914.)' 

(BylUlMti  ly  th«  Court.) 

1.  TBIAL  (f  139*) — DBlfTIBRBB  TO  EviDBncB. 

The  rule  that,  U  the  evideoce  demurred  to 
presents  a  qnefltlon  of  fact  for  the  jury,  the 
demurrer  should  be  overruled,  followed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dii;.  H  332,  338,  838-S41,  365;  Dec.  Dig.  | 
130.*) 

2.  EviDSNcB  (!  276>!^,  New,  toL  18  Key-No. 
Series)— Hbabsat—Dtinq    DkclaBATIOHS — 

ADKI8SIBILITT. 

The  rule  that  dyinjr  declarations  are  ad- 
missible only  in  criminal  cases  (and  those  in- 
volving homicide)  is  without  reasonable  basis, 
and  should   not  longer  be  followed. 
Benson,  J.,  dissenting. 

(Aidittonal  Syttajbu*  hy  Bditorial  Btog.) 
8.  CoUBTfl  (I  89*)— STAKK  DK0ISI8, 

The  doctrine  of  stare  decisis  does  not  pre- 
clude a  departure  from  precedent  established  by 
a  series  of  decisions  clearly  erroneous,  unless 
property  complications  have  resulted,  and  abro- 
gation of  the  mle  wonld  work  a  greater  in- 
jury and  injustice  than  would  ensue  by  follow- 
ing it. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  311,  812;   Dec  Dig.  {  89.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  J.  W.  Thurston,  as  executor  of 
the  last  will  and  testament  of  John  Rund,  de- 
ceased, against  Frank  Fritz  and  another. 
From  Judgment  for  defendants,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

James  A.  Trontman  and  Hazen  &  Oaw, 
all  of  Topeka,  for  appellant  Wheeler  & 
Bwitzer,  of  Topeka,  for  appellees. 

WEST,  J.  At  tbe  close  of  the  plaintiTs 
testimony  the  court  sustained  a  demurrer 
thereto,  and  this  ruling  Is  assigned  as  tbe 
principal  error  complained  ot  The  action 
was  brought  to  recover  a  balance  claimed 
to  be  due  from  the  defendants  for  a  tract  of 
land  (including  about  |300  worth  of  personal 
property)  formerly  owned  by  tbe  plalnttfTs 
testator,  John  Rund,  which  the  evidence 
shows  wafi  worth  from  $4,600  to  $6,000.  The 
testimony  was  to  tbe  effect  that,  some  time 
before  a  sale  was  made,  the  defendant  Beal 
had  a  conversation  with  Rund  about  buying 
the  farm  and  made  him  an  offer,  and  a 
friend  advised  Rund  to  sell  it  for  $5,000  but 
he  said  he  wonld  not,  but  that  Beal  had 
offered  him  $4,600.  The  defendant  Fritz  told 
various  parties  that  be  had  bought  the  land 
and  had  paid  $4,800  for  it  September  29, 
1908,  Rund  conveyed  the  land  to  Fritz  the 
consideration  being  expressed  as  "five  dollars 
and  other  valuable  consideration."  The 
same  day  Beal  gave  Fritz  a  check  for  $3,000. 
which  the  latter  deposited,  and  upon  the 
same  day  gave  a  check  to  Rund  for  the  same 
amount,  which  he  testified  was  part  of  the 
purchase  price  of  the  land.  October  follow- 
ing, Fritz  and  wife  conveyed  to  Beal,  the 


deed  expressing  fibe  consideration  aa  "five 
dollara  and  other  valuable  proiterty."  In 
1909  Rund  went  to  Europe.  After  his  return 
he  was  in  bad  health  and  had  to  have  the 
constant  care  of  a  nurse.  While  so  situated, 
the  defendants  visited  him  at  his  house, 
when  Rund  asked  for  money.  Afterwards 
the  nurse  at  his  Instance  wrote  to  the  de- 
fendants to  come  In  and  settle,  but  she  did 
not  understand  the  nature  of  the  desired 
settlement  Notwithstanding  the  serious 
physical  condition  of  Mr.  Rund  and  the  se- 
verity of  the  weather,  the  defendants  in- 
sisted on  taking  him  from  his  home  out  to 
the  country,  and,  on  returning  the  next  day 
to  accomplish  this,  were  prevented  from  en- 
tering tbe  house  by  the  fact  that  he  had 
locked  It  against  them.  One  witness  testified 
that  Fritz  told  him  he  had  bought  the  farm 
and  would  like  him  to  move  upon  It  and 
work  for  him  and  that  he  would  not  have  to 
pay  rent;  that  he  (Fritz)  did  not  know  how 
long  he  would  keep  it,  and  that  If  be  did 
sell  tbe  witness  would  not  have  to  move  until 
spring  anyhow.  Before  this  time  the  witness 
had  been  working  for  Beal,  and,  after  mov- 
ing into  the  house,  husked  corn  on  the  farm 
for  BeaL 

[1]  It  Is  the  theory  of  tbe  plaintiff  that 
the  deceased  bad  received  but  a  portion  ot 
the  price  of  his  farm,  and  that  tbe  testimony 
sufficiently  tended  to  show  this  fact  to  war- 
rant tbe  submission  of  tbe  case  to  the  Jury. 
Under  the  familiar  rule,  it  is  not  necessary 
that  the  evidence  be  such  as  to  warrant  a 
verdict,  but  only  sufllcient  to  present  to  the 
Jury  a  question  of  fact  Berry  v.  Craig,  76 
Kan.  346,  91  Pac.  913 ;  Coon  v.  Railway  Co., 
75  Kan.  282,  89  Pac  682;  Buoy  v.  Milling 
Co.,  68  Kan.  436,  443,  75  Pac.  486;  Farus- 
.  worth  ▼.  Clarke,  62  Kan.  264,  62  Pac.  655; 
Christie  V.  Barnes,  33  Kan.  317,  6  Pac.  599. 

Men  are  presumed  to  intend  tbe  natural 
consequences'  of  their  acts,  and  the  peculiar 
circumstances  attending  the  conveyance  of 
this  land,  the  consideration  recited,  the  state- 
ments by  one  of  the  defendants  of  the  price 
paid  by  him,  the  anxiety  of  tbe  deceased  to 
collect  money  from  the  defendants,  together 
with  their  apparent  desire  to  get  him  away 
from  his  home  and  under  their  control  while 
critically  ill,  are  things  from  which  the  Jury 
might  fairly  draw  tbe  inference  that  the  de- 
fendants still  owed  i>art  of  the  purchase 
price. 

A  witness  was  asked  how  much  a  certain 
prospective  purchaser  whom  he  had  taken  to 
look  at  tbe  farm  offered  Mr.  Rund  therefor, 
the  purpose  being  to  show  an  offer  of  $5,- 
600.  An  objection  to  this  testimony  was  sus- 
tained, and  this  is  complained  of  as  exclud- 
ing evidence  to  show  the  value  of  tbe  land 
and  that  Rund  had  been  offered  a  much  lar- 
ger  -sum  than  Fritz  said  he  had  paid  for  it 
We  find  no  error  in  this  ruling,  however, 
which  had  the  effect  of  excluding  a  matter 
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Involving  a  collateral  lasne,  and  bavlng  Utile 
If  any  probattve  force. 

[2]  Mr.  Bund  died  on  the  evening  of  Au- 
gust 21,  1910.  The  evening  before  at  the 
hospital,  he  stated  that  he  had  been  advised 
by  his  physician,  the  nurse,  and  the  priest 
that  he  could  not  live  long,  and  that  he 
wanted  to  make  a  statement  before  he  died. 
He  thereupon  dictated  and  signed  in  the 
presence  of  several  witnesses  a  statement, 
which  was  reduced  to  writing  and  purported 
to  give  the  facts  of  the  transaction  involved 
therein,  and  closed  with  these  words:  "I 
make  this  statement  for  the  reason  that  I 
am  very  sick  and  am  informed  that  I  can- 
not live  long.  This  statement  la  my  dying 
declaration  and  is  the  truth  about  the  sale  of 
my  farm  to  Mr.  Fritz  and  Mr.  Seal."  This 
was  offered  as  evidence  and  rejected  under 
the  well-settled  rule  holding  such  declara- 
tion Incompetent  We  are  asked  to  do  away 
with  this  rule,  which,  it  is  asserted,  has  no 
sensible  or  substantial  basis. 

The  theory  on  which  dying  declarations 
have  been  admitted  Is  that  the  realization  of 
Impending  death  operates  on  the  mind  and 
conscience  of  the  declarant  with  strength 
equal  to  that  of  an  ordinary  oath  administer- 
ed in  a  jndlcial  proceeding.  After  such  dec- 
larations became  classed  as  hearsay  in  other 
cases,  It  was  thought  better  to  accept  this 
sort  of  substitute  for  a  formal  oath  in  homi- 
cide cases  than  to  let  a  guilty  manslayer  es- 
cape. As  stated  tn  State  v.  O'Shea,  60  Kan. 
772,  67  Pac.  970,  the  rule  is  limited  to  cases 
of  homicide,  and  is  confined  to  the  act  of 
killing  and  the  circumstances  immediately  at- 
tending the  act  which  form  a  part  of  ihe  res 
geste. 

In  State  v.  Bohan,  15  Kan.  407,  page  419, 
it  was  said  by  Chief  Justice  Kingman:  "Its 
admission  can  be  justified  only  on  the  ground' 
of  absolute  necessity,  growing  out  of  the  fact 
that  the  murderer,  by  putting  the  witness, 
and  generally  the  sole  witness,  of  his  crime 
beyond  the  power  of  the  court  by  killing 
him,  shall  not  thereby  escape  the  consequenc- 
es of  his  crime."  But  In  State  v.  Reed,  53 
Kan.  767,  page  773,  37  Pac.  174,  page  177  (42 
Am.  St.  Rep.  322),  the  present  chief  Justice 
stated  that:  "The  controlling  question  Is 
whether  the  declarations  were  uttered  under 
a  sense  of  impending  dissolution,  and  the 
fact  that  death  did  not  immediately  'ensue 
or  that  a  hope  of  recovery  was  subsequently 
entertained  will  not  affect  their  admissibili- 
ty." And  in  State  v.  Knoll,  69  Kan.  767, 
page  770,  77  Pac.  580,  page  681,  the  state- 
ment was  made  that:  "The  reasons  why  dy- 
ing declarations  are  taken  out  of  the  rule 
which  excludes  hearsay  testimony  are  those 
of  necessity.  Joined  with  the  conclusion  that 
a  realization  by  the  declarant  of  the  certain 
and  speedy  approach  of  death  would  be  as 
powerful  an  incentive  on  his  part  to  tell  the 
truth  as  would  the  administration  of  an 
oath." 

The  history  Of  the  rule  and  its  application 


as  given  by  the  leading  text-writers  on  evi- 
dence shows  that  at  a  very  early  time  It  was 
thought  with  the  fathers  of  the  civil  law 
that  one  would  tell  the  truth  on  his  death- 
bed, and  for  a  time  dying  declarations  were 
admitted  in  cases  both  civil  and  crimidal; 
but  later  they  were  confined  to  cases  of  hom- 
icide, the  idea  having  become  prevalent  that 
so  exceptional  and  dangerous  a  class  of  evi- 
dence should  be  restricted  In  Its  use  and 
application  to  the  "public  necessity  of  pre- 
serving the  lives  of  the  community  by  bring- 
ing manslayers  to  justice."  1  Greenleaf  on 
Bv.  (15th  Ed.)  S  156. 

It  has  ever  been  realized  that  the  party 
most  vitally  affected  by  such  declarations  is 
without  the  means  of  cross-examination,  and 
it  is  somewhat  curious  to  observe  the  readi- 
ness with  which  the  courts  have  concluded 
that  their  admission  is  not  in  conflict  with 
the  constitutional  right  to  meet  one's  wit- 
ness face  to  face.  1  Blllott  on  Ev.  f  345.  It 
would  seem  that  the  courts  first  conceived 
and  recognized  the  sanction  which  impending 
death  would  give  to  the  statement,  and  that 
this  was  rather  a  predecessor  than  an  excep- 
tion to  the  general  rule  excluding  hearsay 
testimony ;  that,  after  hearsay  had  become 
generally  regarded  as  inadmissible,-  it  was 
reasoned  that  dying  declarations  inherently 
belong  in  that  class,  but  that,  as  a  matter  of 
public  policy  or  necessity,  their  legitimacy 
should  be  recognized  in  homicide  cases  only. 
One  author  Informs  us  that  some  of  the  earli- 
er text-writers  Interpreted  the  rule  as  apply- 
ing to  dvil  as  well  as  criminal  cases,  and 
the  conrts  upon  examination  found  that  such 
interpretation  was  Incorrect  1  Elliott  on 
Ev.  I  351.  Another  states  that  up  to  1800 
no  distinction  is  found  between  dvil  and 
criminal  cases  or  between  different  kinds  of 
criminal  cases.  2  Wlgmore  on  Br.  |  1431. 
A  writer  in  the  American  Law  Journal,  re- 
viewing the  history  of  the  matter,  concludes 
that  up  to  1836,  in  England  such  declara- 
tions were  admitted  in  all  cases,  dvU  and 
criminal,  and  that  the  present  rule  was 
reached  by  the  decisions  of  various  courts 
In  this  country  from  1806  to  1874.  1  Am. 
Law  J.  366.  The  real  basis  of  admissibility, 
aside  from  any  supposed  theory  of  necessity, 
is  the  notion  which  long  ago  became  a  rule  of 
law  that  the  conscious  danger  of  impending 
death  is  equivalent  to  the  sanction  of  an 
oath.  Lord  Chief  Baron  Eyre  Is  credited 
with  the  dramatic  statement  that:  "They 
are  made  in  extremity,  when  the  party  is 
at  the  point  of  death,  and  when  every  hope 
of  this  world  is  gone;  when  every  motive 
of  falsehood  is  silenced,  and  the  mind  is  in- 
duced, by  the  most  powerful  conslderatlonB, 
to  speak  the  truth.  A  situation  so  solemn 
and  so  awful  Is  considered  by  the  law  as 
creating  an  obligation  equal  to  that  which 
Is  Imposed  by  a  positive  oath  in  a  court  of 
Justice."    1  Greenleaf  on  Ev.  $  156. 

Some  have  sought  to  base  the  change 
which   restricts  such   evidence  to  the  one 
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Class  of  cases  on  the  fact  disclosed  by  ex- 
r>erlence  that  some  really  do  not  tell  the 
truth  even  In  articulo  mortis,  and  hence  it 
Is  argued  that  It  was  deemed  safer  to  ex- 
clude such  statements  except  when  the  ex- 
clusion might  let  a  murderer  go  free.  If 
this  was  erer  seriously  deemed  the  basis  of 
the  diange,  it  certainly  lacked  the  merit  of 
logic  or  consistency,  for  some  are  not  truth- 
ful when  under  the  sanction  of  an  oath  duly 
administered,  and  in  no  class  of  cases  should 
doubtful  evidence  be  received  more  charily 
than  in  those  involving  the  life  and  Ilbertj 
of  the  one  pn  trial.  And  by  so  much  the 
more  should  any  sort  of  evidence  safe  to  be 
admitted  In  such  a  case  be  deemed  proper 
In  an  action  Involving  mere  property  rights. 
Professor  Wlgmore  suggests  that:  "The  no- 
tion that  crime  Is  more  worthy  the  attention 
of  courts  than  a  dvll  wrong  is  a  traditional 
relic  of  the  days  when  dvll  Justice  was  ad- 
ministered In  the  royal  courts  as  a  purchas- 
ed favor,  and  criminal  prosecutions  in  the 
king's  name  were  zealously  encouraged  be- 
cause of  the  fines  which  added  to  the  royal 
revenues.  The  sanction  of  a  dying  declara- 
tion is  equally  efflcadons  whether  It  speaks 
of  a  murder  or  a  robbery  or  a  fraudulent 
vrlll;  and  the  necessity  being  the  same  the 
admissibility  is  the  same."  2  Wlgmore  on 
Ev.  S  1436. 

The  rule  admitting  and  the  rule  restrict- 
ing the  declaration  as  Indicated  are  entire- 
ly court-made,  and  when  the  reason  for  this 
restriction  to  cases  of  homicide  ceases.  If  it 
ever  existed,  then  such  restriction  should 
likewise  cease.  It  might  be  argued  that  this 
common-law  doctrine  has  become  so  Imbed- 
ded In  our  Judicial  system  that  It  should  be 
left  untouched.  But  It  was  said  In  Harring- 
ton V.  Lowe,  73  Kan.  1,  page  21,  84  Pac.  570, 
page  578  (4  L.  R.  A.  [N.  S.]  647),  that  there 
was  no  longer  any  reason  for  the  common- 
law  doctrine  relating  to  the  contracts  of  mar- 
ried women,  "and  with  the  death  of  the  rea- 
son for  it  every  legal  doctrine  dies." 

In  McFarland  v.  Shaw,  4  N.  C.  200,  the 
Supreme  Ckiurt  of  North  Carolina  decided 
that  in  an  action  by  a  father  for  the  seduc- 
tion of  his  daughter  he  could  give  In  evi- 
dence her  dying  declaration  charging  the 
defendant  with  having  been  her  seducer.  It 
was  said  that  the  decision  was  confined  to 
the  facts  presented,  but,  in  holding  the  evi- 
dence competent,  the  court  used  this  lan- 
guage: "In  cases  when  life  is  at  stake,  such 
evidence  is  uniformly  received  and  credit- 
ed, and  numerous  are  the  victims  to  Its  au- 
thority, recorded  In  the  mournful  annals  of 
human  depravity.  Can  the  practice  of  re- 
ceiving it  to  destroy  life,  and  rejecting  it 
where  a  compensation  is  sought  for  a  civil 
injury,  derive  any  sanction  from  reason,  Jus- 
tice, or  analogy?"  4  N.  C.  page  203.  The 
Supreme  Court  of  Georgia,  in  criticising  this 
holding  as  contrary  to  the  whole  current  of 
authority,  said :  "We  will  hot  say  that  there 


is  not,  perhaps,  as  much  reason  for  admit- 
ting the  evidence  In  a  case  like  this  as  in  one 
of  a  homicide."  Wooten  v.  Wilkins,  39  Oa. 
223,  225  (99  Am.  Dec.  456). 

In  Barfield  r.  Britt,  47  N.  G.  41,  62  Am. 
Dec.  190,  the  decision  in  McFarland  v.  Shaw 
was  repudiated.  It  was  said  the  holding 
had  manifestly  been  made  under  the  im- 
pression then  generally  prevalent  that  dying 
declarations  were  admissible  under  the  rule 
stated  by  Lord  Chief  Baron  Eyre,  and  that, 
if  it  stood  upon  the  general  principle  alone, 
"it  might  well  have  been  contended,  as  it 
was  contended,  that  dying  declarations  ought 
to  be  admitted  in  all  cases,  dvll  as  well  as  - 
criminaL"  But  the  court  deemed  the  lack 
of  opportunity  for  cross-examination  the  rea- 
son for  restricting  such  declarations  to  crim- 
inal homicide  cases,  a  view  for  which  we  do 
not  find  much  reason  or  authority. 

We  are  confronted  with  a  restrictive  rule 
of  evidence  commendable  only  for  its  age, 
its  respectability  renting  solely  upon  a  habit 
of  Judidal  recognition,  formed  without  rea- 
son, and  continued  without  Justification. 
The  fact  that  the  reason  for  a  given  rule 
perished  long  ago  Is  no  Just  excuse  for  re- 
fusing now  to  declare  the  rule  itself  abro- 
gated, but  rather  the  greater  Justification  for 
so  declaring;  and,  if  no  reason  ever  existed, 
that  fact  furnishes  additional  Justification. 

[3]'  The  doctrine  of  stare  dedsls  does  not 
preclude  a  departure  from  precedent  estab- 
lished by  a  series  of  decisions  dearly  erro- 
neous, unless  property  complications  have 
resulted,  and  a  reversal  would  work  a  great- 
er injury  and  injustice  than  would  ensue  by 
following  the  rule.  11  Cyc.  749.  The  tend- 
ency Is  towards  the  reception  rather  than 
the  rejection  of  evidence,  experience  haying 
shown  that  more  harm  results  from  its  ex- 
clusion than  from  its  admission.  Fish  v. 
Poormah,  85  Kan.  237,  243,  116  Pac.  898;  1 
Wlgmore  on  Ev.  §  578.  We  hold  that  the 
declaration  Is  competent,  and  upon  another 
trial  should  be  admitted. 

The  ruling  sustaining  the  demurrer  is  re- 
versed and  the  cause  is  remanded  for  fur- 
ther proceedings. 

JOHNSTON,  0.  J.,  and  BURCH,  MASON, 
SMITH,  and  PORTER,  JJ.,  concurring. 

BENSON,  J.  (dissenting).  The  rule  that 
dying  declarations  are  only  admissible  where 
the  death  of  the  declarant  Is  the  subject  of 
the  Investigation  Is  settled  as  firmly  In  the 
jurisprudence  of  this  state  as  any  rule  can  be 
which  is  not  established  by  constitution  or 
statute.  Conceding  that  the  rule  should,  be 
changed,  there  Is  one  obvious  reason,  with- 
out referring  to  others,  why  the  L^slature 
and  not  the  court  should  make  It  i   : 

There  is  a  statute,  long  in  force,  which 
prohibits  a  party  from  testifying  in  his  own 
behalf  to  a  communication  with  a  person 
since  deceased,  where  the  adverse  party  Is 
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the  personal  representatfye  or  hdr  at  law  or 
assignee  of  the  deceased  i>erson.  The  voice 
of  oue  being  stilled  by  death,  the  silence  of 
the  other  Is  enforced  by  law,  thus  promoting 
that  equality  which  is  Justice.  Under  this 
decision,  the  voice  of  the  dead  may  now  be 
heard,  but  tliat  of  the  living  Is  still  silenced, 
for  this  court  is  powerless  to  amend  or  re- 
peal the  statute.  This  situation  illustrates 
the  wisdom  of  leaving  to  the  Legislature  its 
appointed  task  of  lawmaking.  It  has  ade- 
quate power  to  modify  or  abrogate  the  rule 
concerning  dying  declarations,  when.  In  its 
wisdom,  such  action  shall  be  thought  wise, 
and  at  the  same  time  preserve  the  equal 
rights  of  the  parties  In  court  by  amending  or 
repealing  the  statute,  without  which,  jus- 
tice will  doubtless  be  defeated  in  many  cases. 

Professor  Wlgmore,  after  a  careful  review 
of  the  decisions,  Including  those  of  this  state, 
concludes  that  the  limitations  upon  the  ad- 
mission of  dying  declarations  do  not  rest 
upon  sound  principles.  Bqt  his  recommenda- 
tion is  that  they  be  abolished  by  legislation. 
2  Wlgmore,  |  1436.  It  is  dangerous  to  abol- 
ish them  otherwisft 

I  dissent  from  that  part  of  the  opinion 
which  overthrows  the  rule  of  common  law 
and  the  decisions  of  this  court  concerning 
dying  declarations. 

(91  Kan.  S93) 

HIGGS  etal.  V.  RIGGS.t 
(Supreme  Court  of  Kansas.     Feb.  7,  1014.) 

(BvOalHU  by  tk«  Oovrt.) 

1.  DivoBCK  (I  824*)  —  ErraoT— Sdppobt  o» 
CiiiLDBXN— LiiABiLrrr  or  Father. 

The  defendant  deserted  his  wife  and  five 
minor  children  in  Colorado,  the  state  of  their 
residence,  and  came  to  Kansas.  The  proper 
court  of  Colorado  granted  the  wife  a  divorce  on 
the  gronnds  of  desertion  and  extreme  cruelty, 
and  awarded  her  the  custody  of  the  children. 
The  defendant's  property,  worth  less  than  $100, 
was  given  her  as  alimony.  The  decree  was 
based  on  constructive  service,  and  contained  no 
provision  relating  to  the  support  of  the  children. 
Without  financial  assistance  from  the  defendant, 
the  mother  of  the  children,  by  her  manual  labor, 
supported  and  maintained  them,  sent  them  to 
school,  and  otherwise  discharged  the  duties  of  a 
■  parent  toward  them.  As  the  older  ones  grew 
up  and  found  employment,  they  contributed  their 
earnings  toward  meeting  the  family  necessities. 
The  mother  brought  suit  against  the  defendant 
in  Kansas  to  compel  him  to  contribute  to  the 
support  of  his  children  by  reimbursing  her  for 
expenditures  she  had  made  for  that  purpose 
subsequent  to  the  divorce.  The  petition  was 
substantially  in  the  form  of  a  pleading  in 
equity,  and  set  forth  in  detail  all  the  facts  re- 
lating to  the  situation,  circumstances,  and  con- 
duct of  the  parties,  i/eld.  the  petition  was  not 
demurrable,  and  on  proof  of  the  facts  alleged 
the  plaintiff  was  entitled  to  an  equitable  award 
in  her  favor. 

(Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  i  826;   Dec.  Dig.  S  324.*] 

2.  Pbiob  Kansas  Decisions. 

The  decision  and  the  general  doctrine  of 
the  case  of  Harris  v.  Harris.  5  Kan.  46,  are  ap- 
proved and  followed.  The  decisions  in  the  case 
of  Chandler,  Adm'r,  v.  Dye,  37  Kan.  765,  15 


Pac.  925,  Miller  r.  Morrison,  43  Kan.  446,  23 
Pac.  612,  and  Hampton  v.  Allee.  56  Kan.  461, 
48  Pac.  779,  are  approved.  Portions  of  the 
opinions  in  the  MiUer  and  Hampton  Cases  art 
disapproved. 

Appeal  from  District  Court,  Allen  County. 

Action  by  Eva  M.  RIggs  and  others  against 
James  A.  Rlggs.  From  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

r.  J.  Oyler,  of  lola.  for  appellant  Baxter 
D.  McClaln,  of  lola,  for  appellees. 

BURCH,  J.  The  action  .was  one  by  a  di- 
vorced wife  to  compel  her  former  husband  to 
contribute  to  the  support,  education,  and 
maintenance  of  their  minor  children  by  re- 
imbursing her  for  expenditures  she  bad  made 
for  those  purposes  subsequent  to  the  decree 
of  divorce. 

[1]  The  parties  were  married  in  1890  In 
Allen  county,  and  afterwards  removed  to 
Pueblo,  Colo.  Six  dilldren  were  bom  to 
them.  In  the  year  1909  the  defendant,  taking 
the  oldest  child,  a  boy,  with  him,  abandoned 
the  remainder  of  his  family,  and  returned  to 
Kansaa  On  April  18,  1910,  the  district  court 
of  Pueblo  county,  Colo.,  on  constructive  serv- 
ice, granted  the  plaintiff  a  divorce  on  the 
grounds  of  desertion  and  extreme  cruelty. 
The  defendant's  property  within  the  Juris- 
diction of  the  court,  consisting  of  a  frame 
house,  which  sold  for  $40,  and  the  lots  on 
which  It  stood,  which  were  worth  less  than 
$25,  were  given  the  plaintiff  as  alimony.  The 
custody  of  the  five  children  who  were  with 
their  mother  was  awarded  to  her;  but  no 
order  respecting  their  support  and  mainte- 
nance was  made.  The  mother  kept  the  chil- 
dren together,  supported  them  by  her  manual 
labor,  sent  them  to  school,  and  fully  dis- 
charged all  the  duties  of  a  parent  toward 
them.  As  they  grew  up,  the  older  ones  found 
work,  and  contributed  their  earnings  toward 
meeting  the  family  necessities.  All  this  was 
done  without  any  financial  assistance  what- 
ever from  the  defendant. 

The  plaintiff  brought  suit  against  the  de- 
fendant in  Allen  county  for  the  purpose  stat- 
ed; the  petition  being  substantially  in  the 
form  of  a  pleading  in  equity,  which  set  forth 
in  detail  all  the  facts  relating  to  the  situa- 
tion, circumstances,  and  conduct  of  the  par^ 
ties.  The  defendant  virtually  stood  on  a 
demurrer  to  the  petition,  which  was  overrul- 
ed ;  the  answer  merely  asserting  the  conclu- 
sive character  of  the  Colorado  decree,  want 
of  power  In  the  Kansas  court  to  entertain 
the  suit  or  grant  relief,  and  other  legal  im- 
pediments to  recovery.  No  evidence  was 
offered  to  controvert  the  facts  alleged  in  the 
petition,  which  were  duly  supported  by  the 
plaintiff's  proot  The  plaintiff  recovered,  and 
the  defendant  appeals. 

The  court  has  no  hesitation  in  declaring, 
according  to  what  it  believes  to  be  the  weight 
both  of  reason  and  authority,  that  the  plaln- 


*r«r  other  csms  ■••  lam*  toplo  and  McUoa  NUMBBR  in  Dec.  Dig.  t  Am.  Dtf .  Key-No.  Borla  *  Rop'r  ladozae 

t  Rehearing  denied  March  U.  VM.  Dig  tized  by  VjOOQ IC 


Kan.) 


RiGos  ▼.  moos 


629 


tiff  was  entitled  to  snoceed  In  her  action. 
The  subject  has  engaged  the  attention  of  the 
coorts  to  snch  an  extent  In  recent  times  that 
another  Jadldal  opinion  added  to  those  vin- 
dicating the  view  just  announced  would  be 
superfluous.  T%e  leading  case  la  Pretzinger 
T.  Pretzinger,  46  Ohio  8t  452,  16  N.  B.  471,  4 
Am.  St  Bep.  542,  in  which  all  the  arguments 
advanced  by  the  defendant  In  opposition  to 
the  judgment  of  the  district  court  are  re- 
futed. Other  cases  may  be  found  in  l^iencer 
T.  Spencer,  97  Minn.  66,  105  N.  W.  483,  2  L. 
R.  A.  (N.  S.)  851,  114  Am.  St  Sep.  695,  7 
Ann.  Oa&  901;  Graham  ▼.  Graham,  38  Colo. 
458,  88  Pac.  «»,  8  L.  B.  A.  (N.  S.)  1270,  12 
Ann.  Cas.  1S7;  Alrey  r.  Hartwlg,  106  Md. 
254,  67  AU.  132,  11  K  B.  A.  (N.  S.)  678,  14 
Ann.  Cas.  250;  Evans  ▼.  Evans,  126  Tann. 
112,  140  S.  W.  726,  Ann.  Cas.  1913C,  2M. 

fl]  It  will  be  necessary,  however)  to  dis- 
cuss briefly  some  of  the  earlier  dedslons  Of 
this  court 

In  the  case  of  Harris  v.  Harris,  6  Kan.  46, 
decided  In  1869,  It  appeared  that  a  wife  ob- 
tained a  decree  of  divorce  from  her  husband 
in  January,  1861.  She  was  given  the  "custody, 
nurture,  education,  and  care"  of  her  tliree 
children.  A  fourth  child  was  bom  two  days 
after  the  divorce  was  granted.  Subsequently 
Harris  deeded  all  his  property,  consisting  of 
two  store  buildings  and  a  leasehold  Interest 
in  the  land  on  which  they  stood,  to  his 
former  wife.  From  the  rents  of  these  build- 
ings, she  supported  herself  and  the  children 
until  March,  1866,  when  the  buildings  burn- 
ed. By  means  of  her  own  labor,  keeping 
boarders,  and  perhaps  aid  from  ottiers,  she 
continued  to  support  the  children  for  some 
time,  when  she  brought  an  ordinary  action 
in  debt  against  her  former  husband  to  re- 
cover the  cost  for  the  preceding  three  years. 
The  syllabus  reads  as  follows:  "The  hus- 
band and  wife  were  divorced  by  the  district 
court  of  Leavenworth  county  upon  her  ap- 
plication, and  the  custody  of  the  three  minor 
Children  was  awarded  to  her.  Two  days 
after  the  decree  a  fourth  child  was  bom. 
In  an  action  of  debt  brought  against  the 
father  for  the  entire  support  and  education 
of  all  the  children  by  the  mother,  held,  that 
she  could  not  recover  in  audt  action;  that 
the  only  way  for  relief  was  by  opening  the 
decree  as  to  the  Children,  and  making  such 
provision  for  them  as  might  be  just  under 
all  the  circumstances,  or  by  other'  proper 
proceedings  under  or  supplemental  to  the 
original  decree."  The  district  court  Iiad 
proceeded  upon  tbe  theory  that  the  law  im- 
poses upon  the  father  absolutely  and  entire- 
ly the  obligation  to  support  and  educate  his 
minor  children,  and  that  whoever  assumes 
the  duty  can  hold  the  father  responsible  for 
the  value  in  a  suit  at  law.  Mr.  Justice 
Kingman,  speaking  for  the  court,  disposed  of 
this  contention  by  showing  that  it  cannot  be 
left  to  a  strangor  having  the  society,  obedi- 
ence, and  aervloea  of  a  child  to  say  what  is 


fitting  for  its  care,  support  and  education, 
advance  the  money  therefor,  and  In  this  way 
conclusively  bind  the  father  to  respond  to 
an  action  of  debt  A  divorced  wife  to  whom 
children  are  committed  may  be  wealthy,  and 
may  occupy  a  social  station  which  necessi- 
tates maintenance  of  the  chlldroi  in  such  a 
way  that  the  father  could  not  by  any  pos- 
sibility meet  her  outlay  on  th^  behalf.  As 
between  a  father  who  is  poor  and  Infirm  and 
a  robust  healthy  boy,  the  moral  obligation  of 
support  may  l>e  reversed.  Because  the  fac- 
tors which  enter  into  the  solution  of  the 
problem  of  what  a  father  should  contribute 
to  the  nurture  of  his  children  are  so  nu-. 
merous  and  so  varied,  the  court  reached  the 
following  conclusion:  "Whatever  rights  she 
may  have  under  the  unfortunate  drcum- 
stancea  of  the  case  can  only  be  obtained  by 
opening  the  decree  In  the  divorce  case,  or  by 
proceedings  based  thereon,  in  which  Que 
court  can  take  into  consideration  all  the 
facts  and  circumstances  surrounding  the  par- 
ties, and  do  such  full  justice  as  the  case  re- 
quires, having  reference  to  advances  already 
made.  In  such  proceedings  equal  justice  qiay 
be  done  to  all  parties  according  to  their 
abilities,  and  according  to  the  Interest  of 
the  children,  and  so  as  to  protect  the  fa- 
ther from  continued  and  harassing  litigation. 
For,  if  a  suit  could-  be  maintained  of  the 
character  of  the  one  before  us,  a  suit  could 
be  maintained  each  day,  and  the  defendant 
would  be  powerless.  If  he  offered  liberal 
terms,  they  might  be  rejected,  and  be  made 
liable  to  some  other  party  who  might  assume 
the  duty  of  maintaining  the  child.  The  suit 
we  indicated  as  appropriate  would  make  a 
final  as  well  as  a  just  settlement  of  the  case." 
6  Kan.  53. 

This  Is  the  essence  of  the  decision  in  the 
Harris  Case,  which  has  been  greatly  misun- 
derstood, and  is  usually  wrongly  classlfled. 
It  did  not  dedde  that  a  divorced  wife  to 
whom  the  custody  of  children  has  been 
awarded  may  not  recover  from  her  former 
husband  for  advancements  made  toward  the 
malntoiance  of  children  subsequent  to  the 
divorce.  On  the  other  hand,  the  right  of  the 
mother  and  the  obligation  of  the  father  were 
expressly  recognized ;  the  language  being,  "do 
such  full  justice  as  the  case  requires,  having 
reference  to  advanaements  aiready  made." 
Neither  was  it  decided  that  the  remedy  lay 
with  the  divorce  court  alone ,  The  particular 
action  of  debt  which  the  court  had  before  It 
was  brought  in  the  same  court  which  had 
granted  the  divorce,  and  which  had  personal 
jurisdiction  of  the  parties.  The  decision 
dealt  with  that  situation,  and  it  was  held  that 
the  suit  should  have  been  one  of  an  equitable 
nature  based  on  or  supplemental  to  the  di- 
vorce decree.  The  court  did  not  have  in  mind 
the  case  of  a  father  who  absconds  from  the 
jurisdiction  of  the  divorce  court  and  so  pre- 
cludes the  burdened  motSux  from  resorting 
to  it  for  relief.    The  obligation  of  the  fathw  . 
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being  personal,  it  most  be  enforced  where  he 
cam  be  fonnd,  or  property  belonging  to  him 
can  be  appropriated.  But,  since  the  obliga- 
tion does  exist  and  exists  In  favor  of  the 
mother,  the  law  is  not  so  impotent  as  to  leave 
her  remediless. 

In  the  case  of  Chandler,  Adm'r,  v.  Dye,  87 
Kan.  765,  15  Pac.  925,  the  divorced  wife  un- 
dertook to  enforce  her  claim  by  filing  in  the 
probate  court  an  account  of  the  items  of  her 
expenditures  against  the  estate  of  her  de- 
ceased former  husband — to  all  Intents  and 
purposes  a  simple  action  of  debt  condemned 
In  the  Harris  Case.  On  appeal  to  the  district 
HDurt  she  was  allowed  to  file  a  petition,  which 
was  afterwards  amended.  Instead  of  con- 
verting the  action  into  one  of  the  character 
recommended  in  the  Harris  Case,  she  pleaded 
a  contract  Being  unable  to  establish  a  con- 
tract by  proof,  her  action  failed. 

In  the  case  of  Miller  v.  Morrison,  43  Kan. 
446,  23  Pac.  612,  the  husband  procured  a  di- 
voice  from  his  wife  on  account  of  her  mis- 
conduct in  an  action  which  she  had  com- 
menced. He  was  given  one  child,  and  she 
another,  which  was  but  two  years  old,  until 
further  order  of  the  court  No  special  pro- 
vision for  the  support  of  the  children  was  in- 
serted in  the  decree.  Other  essential  facts 
and  the  decision  of  the  court  are  stat^  in 
the  syllabus.  "A  decree  of  divorce  was  ren- 
dered, and  the  custody  of  a  minor  son  was 
given  to  the  mother,  and  the  father  was  re- 
quired to  pay  to  the  mother  $300.  Of  that 
amount  $200  was  afterward  paid,  and  after- 
ward the  father  and  mother  entered  into  an 
agreement  that,  if  the  father  would  take  the 
care  and  custody  of  the  minor  son,  the 
mother  would  relieve  him  from  the  payment 
of  the  other  $100  still  remaining  due  and 
unpaid;  and  the  father,  in  pursuance  of  such 
agreement  did  take  such  son  under  his 
charge,  and  continued  to  support  and  main- 
tain him.  Held,  that  the  agreement  was 
valid,  and  that  these  transactions  had  the 
effect  to  pay,  satisfy,  and  discharge  the  Judg- 
ment for  ttie  remaining  $100."  In  finding 
a  consideration  for  the  contract  Mr.  Justice 
Valentine,  speaking  for  the  court  used  the 
following  language:  "In  this  state,  under  all 
ordinary  circumstances,  the  father  and  moth- 
er of  minor  children  born  In  lawful  wedlock 
have  an  equal  and  Joint  right  to  the  pos- 
session, custody,  and  control  of  their  minor 
children,  and  neither  has  a  superior  right  to 
the  other.  •  •  •  And,  as  a  consequence 
uf  such  equal  and  Joint  right  they  are  also 
under  an  equal  and  Joint  obligation  to  care 
for  and  to  support  and  educate  their  minor 
children.  •  •  •  But  while  the  rights  of 
IMrents  under  the  laws  of  Kansas  to  the  cus- 
tody and  control  of  their  minor  children  are 
exactly  equal,  yet  neither  has  such  an  ab- 
solute right  In  this  regard  that  It  may  not 
under  particular  circumstances,  or  by  con- 
tract or  by  a  decree  of  a  court  be  greatly 
modified  or  absolately  abrogated.    •    •    • 


We  suppose  that  it  will  be  admitted  Oiat  the 
obligation  or  duty  of  the  plaintiff.  Miller,  to 
see  that  his  son  Harry  should  be  properly 
supported  and  cared  for  was  not  completely 
annulled  by  the  decree  rendered  in  the  di- 
vorce case;  but  certainly  by  such  decree  bia 
obligation  to  that  effect  was  made  only  sec- 
ondary, and  that  of  his  divorced  wife,  Ketnr- 
ah,  was  made  primary."  43  Kan.  448,  449, 
23  Pac.  618.  The  case  was  well  decided  on 
these  grounds.  The  writer  of  the  opinion, 
however,  sought  to  strengthen  it  by  the 
views  expressed  in  the  current  edition  of 
Bishop  on  Marriage  and  Divorce,  and  pro- 
ceeded as  follows:  "Indeed,  as  between  the 
two,  it  was  her  duty  alone  to  support  care 
for,  and  educate  their  son  Harry.  She  ob- 
tained the  right  by  such  decree  to  Harry's 
custody  and  services,  and  that  right  carried 
with  It  the  duty  and  obligation  to  support 
and  maintain  him.  Mr.  Bishop,  in  his  work 
on  Marriage  and  Divorce,  has  cited  the  fol- 
lowing among  other  cases :  Husband  v.  Hus- 
band, 67  Ind.  583  [33  Am.  Rep.  107] ;  Pawling 
V.  Wlllson,  13  Johns.  [N.  X.]  192;  FUwih  v. 
Finch,  22  Conn.  411;  Fltler  v.  FiUer,  33  Pa. 
50 — and  then  he  uses  the  following  language: 
The  true  legal  principle  applicable  to  cases 
of  this  kind  seems  to  be  that  the  right  to  the 
services  of  the  children  and  the  obllgatloD 
to  maintain  them  go  together,  and,  if  the  as- 
signment of  the  custody  to  the  wife  extends 
to  depriving  the  father  of  his  claim  to  their 
services,  then  he  cannot  be  compelled  to 
maintain  them  otherwise  than  in  pursuance 
of  some  statutory  regulation.  So  where  the 
court  granting  the  divorce  and  assigning  the 
custody  to  the  wife  makes,  under  authority 
of  the  statute,  provision  for  their  support 
out  of  the  husband's  estate,  he  would  seem, 
within  principles  already  mentioned,  to  be 
relieved  from  all  further  obligation.'  2  Bish- 
op, Mar.  and  Dlv.  |  557.  We  think  the  decree 
rendered  In  the  divorce  case,  giving  the  cus- 
tody of  the  son  to  the  mother,  virtually,  as 
between  the  father  and  the  mother,  but  with- 
out reference  to  the  father's  obligations  te 
the  son  and  to  the  public  generally,  relieved 
the  father  from  all  obligation  to  support  and 
maintain  his  son,  and  cast  the  burden  of 
such  support  upon  the  mother."  43  Kan. 
450,  23  Pac.  613. 

In  the  case  under  decision  the  decree  of  the 
Colorado  court  cannot  be  Interpreted  in  the 
same  way  as  the  Miller  decree.  The  mother 
was  not  at  fault  and  both  parties  were  not 
before  the  court  The  court  had  no  Juris- 
diction of  James  A.  Riggs,  and  consequently 
could  make  no  order  affecting  his  legal  duty 
to  support  his  offspring.  It  could  neither 
obligate  him  nor  relieve  him  from  his  obliga- 
tion, and  consequently  he  cannot  say  that 
his  duty  was  either  extinguished  or  made 
secondary  to  that  of  the  children's  mother. 
Besides  this,  the  court  was  not  undertaking 
to  make  a  fair  and  equitable  adjustment  of  . 
the.  rights  of  the  two  parents  by  considering 
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the  Deneflts  to  accrae  to  the  mother  from  tbe 
society  and  aerrlces  of  tbe  children  In  rela- 
tion to  the  financial  burden  which  their  sup- 
port and  education  would  entail.  It  found 
some  minor  children  deserted  by  their  father 
within  the  circle  of  its  protection,  and  mere- 
ly gave  their  legal  custody  to  the  person 
whom  nature  and  the  law  suggested  as  their 
proper  guardian.  But,  if  the  court  had  pos- 
sessed full  Jurisdiction  over  the  defendant, 
the  decree  would  not,  under  the  laws  of 
Colorado,  which  were  pleaded  and  proved, 
hare  relieved  iiim  from  his  duty  to  support 
his  children. 

"It  is  unnecessary  to  consider  many  of  tbe 
questions  wblch  hare  been  ably  discussed  by 
counsel.  It  is  sufficient  to  say  that  we  think 
the  court  below  correctly  ruled  that  the 
plaintiff  in  error  was  not  relieved  of  his  ob- 
ligation to  furnish  necessary  support  for  his 
minor  children  by  reason  of  being  deprived 
of  their  care  and  custody  by  the  decree  in 
the  divorce  proceeding,  and  also  correctly 
held  that  the  Judgment  for  alimony  in  that 
case  was  not  res  adjudicata  as  to  the  extent 
of  his  liability  for  their  support  There  is 
a  diversity  of  opinion  among  courts  of  equal 
«mlnence  upon  the  first  proposition;  some 
holding  that  the  right  to  the  services  of  tbe 
children  and  the  obligation  to  maintain  is 
reciprocal,  and  that  a  decree  denying  tbe 
father  th^r  custody  and  the  right  to  their 
services  relieves  him  of  his  common-law  ob- 
ligation to  support  them.  The  doctrine  of 
these  cases  is  expressed  by  Mr.  Bishop  at 
flection  S67,  vol.  2  (5th  Ed.),  of  bis  treatise  on 
Marriage  and  Divorce.  •  •  •  others  an- 
nounce, what  we  believe  to  be  tbe  better  doc- 
trine, that. the  obligation  of  a  father  to  pro- 
vide reasonably  for  the  support  of  his  minor 
children  until  the  latter  are  in  a  condition 
to  provide  for  themselves  is  not  impaired  by 
a  decree  which,  on  account  of  his  own  mla- 
conduct,  deprives  him  of  their  care  and  cus- 
tody. In  other  words,  the  father  cannot 
plead  his  own  wrong  as  an  excuse  for  reliev- 
ing himself  from  his  obligation."  Oraliam  v. 
<>raham,  88  Colo.  463,  456,  457,  88  Fac.  852, 
853  (8  L.  R.  A.  [N.  S.]  1270,  12  Ann.  Oas. 
137). 

It  may  be  remarked  here  that  in  the  last 
edition  of  his  work  Bishop  qualified  his  posi- 
tion that  the  right  to  custody  and  services 
carries  with  it  the  duty  to  support  "There 
have  been  differences  of  opinion,  amounting 
in  some  instances  to  a  stumbling  on  the 
'not-tbougbt-of*  rock,  as  to  the  effect  of  a 
decree  simply  giving  the  custody  to  the  wife, 
yet  silent  as  to  the  maintenance.  •  •  • 
We  have  one  case  in  which  the  court  decided 
that,  because  after  the  decree  'he  had  no 
right,  either  to  take  the  child  and  support  it 
himself,  or  to  employ  any  one  else  to  support 
it,  without  the  mother's  consent,'  he  was  not 
answerable  for  necessaries  furnished  by  a 
third  person.  But  it  was  his  own  wrong  that 
deprived  Iilm  of  the  custody.    And  it  is  fun- 


damental, equally  In  our  law  and  in  natural 
reason,  that  no  one  can  cast  off  an  obligation 
by  refusing  to  keep  it,  or  any  dui?  by  any 
evil  doing.  Therefore  a  better-reasoned  case 
holds  tliat  the  duty  of  support  Is  not  to  be 
evaded  by  the  husband's  so  conducting  him- 
self as  to  render  it  necessary  to  dissolve  the 
bonds  of  matrimony,  and  give  to  tbe  mother 
the  custody  and  care  of  the  infant  offspring. 
It  is  not  the  policy  of  the  law  to  deprive 
children  of  their  rights  on  account  of  the 
dissensions  of  their  parents,  to  which  they 
are  not  parties,  or  to  enable  the  father  to 
convert  his  own  misconduct  hito  a  shield 
against  parental  liability.'"  2  Bishop,  Mar- 
riage, Divorce,  and  Separation,  {  1223. 

What  this  court  conceives  to  be  the  cor- 
rect view  was  well  expressed  by  the  Mary- 
land Court  of  Appeals.  "There  may  be  and 
donbtless  are  many  cases  where  the  right  to 
the  custody  and  services  of  the  children  are 
taken  away  from  the  father  because  of  his 
misconduct  His  natural  right  to  this  cus- 
tody and  these  services  is  forfeited  by  his 
misconduct,  and  surely.  If  his  misconduct 
works  a  forfeiture  of  bis  rights  to  custody 
and  earnings,  he  ought  not  to  be  absolved 
from  bis  natural  and  usual  duty  of  support- 
ing them.  To  allow  it  to  bring  about  any 
such  result  would  simply  be  allowing  the 
father  to  take  advantage  of  his  own  wrong, 
for  all  a  father  would  have  to  do  to  avoid 
his  natural  obligation  to  his  children  would 
be  to  desert  his  family,  conduct  himself  in 
such  a  way  as  to  show  that  he  is  an  unfit 
person  to  have  the  custody  of  his  ctilldren, 
and  then  when,  on  account  of  bis  own  wrong- 
ful doings  and  unfitness,  the  court  takes  the 
custody  of  the  children  away  from  him,  and 
awards  it  to  tbe  mother,  it  relieves  him  of 
the  obligation  which  the  law  of  nature  and 
the  law  of  tbe  land  places  upon  him."  Alvejr 
T.  Hartwlg.  106  Md.  264,  262,  67  AU.  132,  135 
ai  L-  R.  A.  [N.  S.]  678,  14  Ann.  Cas.  250). 

It  is  the  public  policy  of  this  state,  estab- 
lished by  the  Legislature,  to  leave  the  courts 
perfectly  free  to  enforce  parental  duty,  after 
a  divorce,  as  Justice  and  occasion  may  de- 
mand. Section  672  of  the  Civil  Code  reads 
as  follows:  "When  a  divorce  is  granted  the 
court  shall  make  provision  for  the  guardlan- 
slilp,  custody,  support  and  education  of  the 
minor  children  of  the  marriage,  and  may 
modify  or  change  any  order  in  this  re8i>ect 
whenever  circumstances  render  such  change 
proper." 

Interpreting  this  statute,  the  court  said: 
"This  section  leaves  the  matter  entirely  in 
the  hands  of  tbe  court  It  may  at  any  ilme, 
upon  proper  notice,  change  any  former  order 
made  with  reference  to  these  matters  by 
adding  to,  or  taking  from,  the  burdens  of  ei- 
ther party  relative  to  the  same.  *  *  * 
This  statute  has  the  effect  to  repose  in  the 
court  the  right  and  duty  to  require  divorced 
parents  properly  to  care  for,  maintain,  and 
educate  their  children,  notwittistandlng  the 
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fiiet  ot  the  dlTorce,  and  to  make  sacfa  ordera 
relative  to  payineuts  of  moner  from  time  to 
time  nntil  this  result  has  been  fnlly  effectu- 
ated. Such  orders  may  be  made  by  the  court 
upon  its  own  motion,  or  upon  the  suggestion 
of  any  one  immediately  or  remotely  Interest- 
ed." liUes  V.  Miles,  65  Kan.  878,  678,  679, 
70  Pac  631,  632. 

If  the  courts  were  obliged  to  acknowledge 
a  fundamental  dependence  of  the  duty  to  sup- 
port upon  the  right  to  custody,  they  would 
be  embarrassed  continually  in  carrying  out 
thla  policy. 

In  the  case  of  Hampton  t.  Allee^  06  Kan. 
461,  43  Pac  779,  the  divorced  wife  sued  her 
former  husband  for  compensation  for  the 
support  of  their  minor  children,  basing  her 
right  to  recover  on  the  terms  of  the  divorce 
decree,  a  copy  of  which  was  attached  to  the 
petition.  The  decree  did  not  contain  terms 
of  the  character  alleged,  and  in  fact  imposed 
no  liability  on  the  defendant  to  support  his 
children.  The  court  affirmed  a  judgment 
sustaining  a  demurrer  to  the  petition.  The 
decision  was  correct;  but  the  opinion  of  the 
court  contains  the  unnecessary  and  erroneous 
statement  that  "it  has  been  held  that  no 
such  UabUity  exists  Independent  of  the  de- 
cree," citing  the  Harris  Case.  Neither  the 
syllabus  nor  the  opinion  in  the  Harris  Case 
so  holds. 

From  what  has  been  said.  It  results  that 
the  decision  and  the  general  doctrine  of  the 
Harris  Case  are  approved  and  followed.  The 
decisions  in  the  Chandler,  Miller,  and  Hamp- 
ton Cases  are  approved;  but  the  portions  of 
the  opinions  In  the  Miller  and  Hampton 
Cases  which  have  been  criticized  are  disap- 
proved. 

In  the  case  of  McCormlck  v.  McCormlck, 
82  Kan.  31,  107  Pac.  546,  whldi  reviewed 
previous  decisions  on  the  subject,  and  has 
since  been  followed  in  other  cases,  the  court 
considered  the  effect  of  a  foreign  decree  of 
divorce  which  was  silent  on  the  subject  of 
alimony,  and  held  that  It  precluded  the 
courts  of  this  state  from  subsequently  al- 
lowing alimony  to  the  divorced  wife  out  of 
the  property  of  her  former  husband.  The  de- 
fendant argues  that  the  same  rule  should 
be  applied  here.  The  argument  is  unsound 
because  of  the  fundamental  difference  be- 
tween marital  and  parental  duty.  After  a 
divorce  the  relation  of  husband  and  wife  is 
at  an  end,  and  all  marital  obligations  not 
preserved  by  the  decree  are  at  an  end.  Aft- 
er a  divorce  the  relation  of  parent  and  child 
continues  unchanged,  and  a  father's  obliga- 
tion to  support  his  offspring  continues  -  to 
exist  unless  cut  off  by  the  decree.  Besides 
this,  in  the  McCormlck  Case  the  court  had 
JnrliNllctlon  to  award  alimony  if  it  had  been 
appUed  for.  In  the  present  case  the  court 
could  not  have  made  a  valid  order  of  support 
against  the  defendant  If  the  plaintiff  had 
applied  for  it. 

The  defendant  invokes  the  federal  Constl- 


tntlon  and  the  statute  of  this  state  relating 
to  the  faith  and  credit  to  be  given  to  the 
Judicial  proceeding  lo  Colorado.  Tbe  Jndg- 
ment  of  the  district  eonrt,  not  0DI7  gives 
full  faith  and  credit  to  tluit  proceeding,  but 
gives  it  the  precise  effect  whldi  It  has  nnder 
the  laws  of  Colorado. 

Hie  Judgment  of  the  district  court  and 
this  opinion  deals  with  the  broad  parental 
duty  to  support  and  mMntnin  nilnor  chil- 
drm,  and  not  with  the  subject  of  sot^lylng 
the  Immediate  wants  of  necessitous  children 
on  the  credit  of  a  dellnqaent  parent. 

From  what  has  been  said,  It  is  dekr  that 
a  Jury  trial  was  properly  denied.  Trial  er- 
rors complained  of  are  not  of  suffldent  im- 
portance to  affect  the  result  of  the  proceed- 
ing or  to  require  aiieclal  discussion. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


(91  Kan.  «0) 

HOFFMANN  et  aL  v.  LEAVENWORTH 

LIGHT,  HEAT  &  POWER  CO.t 
(Supreme  Court  of  Kansas.    Feb.  7,  1014.) 

fSt/Ualua  bf  tht  Court.) 

L  Unitbd  Statks  (S  3*)  —  Militabt  Rbskb- 

▼ATioN— Statk  Laws. 

The  statute  (Code  Civ.  Proc.  I  419  [Gen. 
St  1009,  {  6014]),  providing  for  the  recovery 
of  damages  for  death  caused  by  wrongful  act, 
was  in  force  before  the  passage  of  the  act  ced- 
ing to  the  TTnited  States  jurisdictioh  over  the 
Ft.  Leavenworth  military  reservation  (chap- 
ter 66,  Laws  1875,  Gen.  St  1909,  S  4584),  and 
it  is  no  defense  to  an  action  to  recover  soch 
damages  against  a  power  company  supplying  an 
electric  current  for  arc  lighting  on  such  reser- 
vation tliat  the  death  occurred  thereon. 

[Bid.  Note. — For  other  cases,  see  United 
States,  Cent  Dig.  |  3;   Dec  Dig.  f  3.*] 

2.   EUECTBICITT  (I  13*)— DN8A.IX  EqUIFniTT— 
LlABILITT. 

When  such  power  is  simply  famished  to 
a  responsible  party  for  use  in  a  system  of 
polee,  wires,  and  appliances  owned  and  con- 
trolled by  such  party  and  in  proper  condition 
to  receive  the  current  safely,  tiie  furnishing 
party  is  not  required  to  maintain  inspection,  or 
to  see  at  its  peril  that  such  equipment  ia  kept 
safe,  but  so  long  as  not  chargeable  with  knowl- 
edge of  some  defect  therein,  it  may  assame 
that  such  safety  will  be  maintained,  and  the 
fact  that  in  famishing  such  power  for  arc 
lighting  the  seller  undertakes  to  supply  and 
maintain  the  necessary  lamps  and  carbons  do^s 
not  ohnnge  the  rule.  In  order  to  hold  the  eell- 
«r  liable  It  mnst  appear  that  it  continued  to 
furnish  and  turn  on  the  current  after  knowing 
that  the  parcbaser  bad  permitted  the  equipment 
to  become  defective. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  6;    Dec.  Dig.  i  13.*] 

Appeal  from  District  C!onrt,  Leavenworth 
C!ounty. 

Action  by  John  Hoffmann  and  another 
against  the  Leavenworth  Light,  Heat  &  Pow- 
er Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Reversed. 

Floyd  K.  Harper,  of  Leavenworth,  fbr  ap- 
pellant   F.  P.  FltswlIUam,  ot  Leavenworth, 

for  appellees. 


'For  oUm  cmm  see  sun*  topic  and  section  NUMBER  In  Dec  Dig.  £  Am.  Dtf .  Key-No.  Serin  *  Rep'r  Indexes 
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WEST,  J.  The  plaintiffs  reeoTered  a  Judg- 
ment for  the  death  of  their  minor  eon  caus- 
ed; by  a  shock  of  electricity  received  by  tonch- 
ine  a  windlass  atta<Aed  to  an  electric  light 
pole  situated  on  the  Ft  Leavenworth  mili- 
tary reservation.  The  defendant  was  under 
contract -with  the  governmt-iit  to  furnish  the 
electric  current  for  Illuminating  and  small 
motor  purposes  on  such  reservation,  such 
current  to  be  furnished  at  such  times. and 
places  and  In  such  quantities  as  required  by 
the  service  and  as  directed  by  the  officer  In 
charge.  The  current  for  arc  lamp  exterior 
lighting  was  to  be  paid  for  at  a  flat  rate,  and 
the  company  was  to  maintain  transformers 
or  regulators  at  Its  power  house,  so  as  to 
furnish  the  proper  power  for  the  lamps  In 
use,  and  to  supply,  maintain,  and  trim  aU 
arc  lamps  used  for  street  lighting.  The  elec- 
tricity furnished  under  this  contract,  reg- 
ulated by  the  transformers,  was  a  current 
transmitted  to  the  lamps  upon  the  reserva- 
tion, returning  thence  to  the  company's  i>ow- 
er  plant  The  light  pole  where  the  injury 
occurred  is  located  upon  a  thoroughfare  or 
public  highway,  and  upon  the  reservation 
near  the  intersection  of  this  highway  and  one 
of  the  city  streets.  It  appears  that  from 
one  of  the  wires  on  the  pole  in  question  the 
Insulation  had  worn  oIT,  and  the  wire  had 
become  looped  over  an  Iron  step  on  one  side 
of  the  pole,  and  the  chain  of  the  windlass 
by  which  the  arc  light  was  raised  and  lower- 
ed coming  in  contact  with  such  step  became 
charged  with  electricity,  and  the  deceased, 
touching  the  windlass,  received  the  shock 
from  which  he  died.  An  employ^  of  the  de- 
fendant attended  to  the  care  and  mainte- 
nance of  the  lamps,  trimming  them  about 
once  In  seven  days.  He  had  the  use  of  a 
crank  with  which  to  lower  and  raise  the 
windlass,  but  was  not  shown  to  have  any 
further  duty  than  the  care  of  the  lamps.  He 
stated  that  if  anything  was  out  of  order  he 
informed  the  post  electrician,  but  there  was 
no  showing  that  he  had  any  Instructions  so 
to  do. 

Two  principal  contentions  are  made:  First, 
that  the  action  cannot  be  maintained  because 
the  death  occurred  on  the  reservation  which 
is  under  the  exclusive  Jurisdiction  of  the 
United  States;  and,  second,  that,  having  no 
contractual  right  to  Inspect  or  repair  the 
equipment  belonging  to  the  government,  the 
defendant  cannot  be  held  liable  for  a  defect 
therein. 

[1]  Section  8,  art  1,  of  the  federal  Gonstl- 
tvtlon  provides  that  Congress  shall  have 
power  to  exercise  exclusive  legislation  in  all 
cases  whatsoever,  over  all  places  purchased 
by  the  consent  of  the  Legislature  of  the  state 
in  which  the  same  shall  be  for  the  erection 
of  forts,  magazines,  arsenals,  dockyards,  and 
other  needful  buildings.  The  reservation  In 
question  was  not  acquired  In  this  way,  but 
jurisdiction  was  ceded  by  chapter  66  of  the 
Laws  of  1875.  Gen.  Stat  1909,  g  4684.  This 
act  saved  to  the  state  the  right  to  serve  civil 


and  criminal  process  within  the  reservation 
In  suits  or  prosecutions  for  or  on  account  of 
{rights  acquired,  obligations  incurred,  or 
crimes  committed  In  the  state,  but  outside  the 
cession  and  reservation.  It  saved  also  to 
the  state  the  right  to  tax  railroads,  bridges, 
and  other  corporatlona,  their  franchises  and 
property,  on  such  reservation.  Jurisdiction 
of  the  state  In  criminal  matters  was  assert- 
ed before  the  act  of  cession  In  Olay  v.  State, 
4  Kan.  49.  Afterwards  In  Ft  L.  Rid.  Co.  v. 
Lowe,  Sheriff,  27  Kan.  749,  it  was  held  that 
the  state  could  tax  railroad  property  on  the 
reservaticni,  and  in  Chicago,  B.  I.  ft  P.  Ry. 
Co.  V.  fifcGllnn,  28  Kan.  275,  this  court  de- 
cided that  the  railroad  fence  or  stock  law 
of  1874  was  in  force  there.  In  Ft  Leaven- 
worth Rid.  Co.  V.  Lowe,  114  V.  S.  528,  539, 
542,  5  Sup.  Ct  995,  29  L.  Ed.  264,  the  deci- 
sion in  27  Kan.  749,  was  affirmed,  and  it 
was  held  that  on  such  reservation  the  build- 
ings, appurtenances,  and  instrumentalities 
used  by  the  govemmoit  will  be  free  from 
any  such  Interferences  and  Jurisdiction  from 
the  state  as  would  destroy,  or  impair  their 
use  for  the  purposes  designed,  but  when  not 
so  used  the  legislative  power  of  the  state 
over  the  places  acquired  will  be  as  full  and 
complete  as  over  any  other  place  within  her 
limits.  It  was  also  said  that  the  cession  of 
Jurisdiction  was  not  of  exclusive  legislative 
authority  over  the  land,  exc^  so  far  as  nec- 
essary for  Its  use  as  a  military  post  In  Chi- 
cago, R.  I.  ft  Pac.  Rid.  Go.  V.  McGIinn,  114  U. 
S.  642,  5  Sup.  Gt  1005,  29  U  Ed.  270,  the 
decision  in  28  Kan.  275,  was  affirmed,  and 
It  was  held  that  the  cession  of  Jurisdiction 
was  not  of  exclusive  legislative  authority 
over  the  land  except  so  far  as  necessary  for 
its  use  for  a  military  post,  and  that  as  whm 
the  cession  was  made  the  state  law  made 
railroad  companies  whose  roads  were  not  in- 
closed by  lawful  fence  liable  for  animals 
kiUed  or  wounded,  the  act  remained  in  force 
after  the  cession.  It  was  said  that  this  law 
was  as  necessary  after  the  cession  as  be- 
fore, and  was  no  more  abrogated  thereby 
than  "regulations  as  to  the  crossing  of  high- 
ways by  the  railroad  cars,  and  the  ringing  of 
bells  as  a  warning  to  others  of  their  ap- 
proach. •  •  •  The  liability  of  the  rail- 
road company  for  the  killing  of  the  cow  did 
not  depend  upon  the  place  where  the  animal 
was  killed,  but  upon  the  neglect  of  the  com- 
pany to  inclose  the  road  with  a  fence  wlilch 
would  have  prevented  the  cow  from  straying 
upon  it"  114  U.  S.  547,  6  Sup.  Ct  1007,  29 
L.  Ed.  270.  An  elaboration  of  the  doctrine 
announced  in*  the  decision  already  referred 
to  may  be  found  in  Crook,  Homer  ft  Co.  v. 
Old  Point  Comfort  Hotel  Co.  (O.  C.)  54  Fed. 
604,  and  Divine  v.  Unaka  Nat  Bank,  126 
Tenn.  98,  140  S.  W.  747.  See,  also,  Dela- 
mater  v.  Folz,  60  Bun,  528,  3  N.  Y.  Suppw 
711.  The  statute  under  which  the  action 
was  brought  was  likewise  in  force  before 
the  act  ceding  Jurisdiction  was  passed,  and 
no  reason  is  apparent  either  la  prindplA  at 
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upon  authority,  why  If  the  defendant  com- 
pany was  guilty  of  negligence  in  conducting 
its  work  upon  the  reservation,  it  would  not 
be  liable.  Railroads  and  other  common  car- 
riers conveying  passengers  could  hardly  ex- 
pect to  escape  liability  for  negligence  occur- 
ring upon  the  land  covered  by  the  act  of 
cession;  such  effect  not  being  within  the 
purview  or  purpose  of  such  act 

[2]  There  are  two  theories  and  two  lines 
of  decisions  toudiing  the  question  of  the  de- 
fendant's liability.  One  is  that  by  the  act 
of  furnishing  for  use  so  dangerous  a  force  as 
an  electric  current  a  party  is  bound  to  know 
tliat  the  poles  and  wires  over  which  it  is  to 
be  conveyed  are  in  such  condition  that  the 
furnishing  of  such  current  will  not  endanger 
life  or  limb.  The  other  is  that  the  one  who 
provides  and  controls  the  apparatus  and 
equipment  over  which  the  current  is  convey- 
ed is  bound  to  attend  to  their  safety,  and 
that  its  mere  supply  to  such  party  does  not 
render  the  party  supplying  it  responsible  for 
the  condition  of  such  apparatus  and  equip- 
ment The  cases  chiefly  relied  on  by  the 
defendant  in  support  of  the  latter  contention 
are  Minneapolis  General  Electric  Co.  ▼.  Cro- 
non,  166  Fed.  651,  02  C.  C.  A.  345,  20  L.  R.  A. 
(N.  S.)  816;  Memphis  Consol.  Gas  &  Elec- 
tric Co.  V.  Speers,  113  Tens.  83,  81  S.  W.  595; 
National  Fire  Ins.  Co.  v.  Denver  Consol. 
Electric  Co.,  16  Colo.  App.  86,  63  Pac.  949; 
Fickeisen  v.  Wheeling  Electric  Co.,  67  W. 
Va.  335,  67  S.  E.  788,  27  L.  1^  A.  (N.  S.)  893. 

In  the  first  of  these  cases  the  widow  of 
the  deceased  sued  to  recover  damages  for 
a  drath  caused  by  coming  in  contact  with  an 
electric  wire  suspended  from  the  wall  or  ceil- 
ing of  a  blacksmith  shop,  to  which  was  at- 
tached an  electric  bulb  for  use  in  shoeing 
horses.  When  not  in  use  the  wire  was  hung 
on  a  nail  driven  into  the  side  of  the  wall. 
The  shop  had  caught  fire,  and  the  deceased 
had  entered  and  was  trying  to  extinguish  it 
when  he  lost  his  life.  The  inside  wiring  of 
the  shop  was  done  under  an  independent  con- 
tract by  the  electric  company  three  years 
before  the  accident,  and  became  the  private 
property  of  the  owner  of  the  building.  The 
use  of  the  suspended  wire  was  for  his  own 
convenience,  and  the  manner  of  hanging  it 
on  the  wall  was  of  his  own  selection.  The 
company  had  no  notice  of  the  fact  that  the 
insulation  had  become  worn  where  it  rested 
upon  the  nail.  It  was  held  tliat  when  such 
wiring  became  defective  by  the  act  of  the 
owner  of  the  building  without  notice  to  the 
company,  the  latter  was  not  liable.  In  the 
opinion  it  was  said:  "Where,  however,  they 
are  only  employed  to  deliver  the  current  by 
connection  by  wiring  made  by  the  individual 
who  holds  the  property,  it  seems  to  us  that 
their  responsibility  ends  when  the  connec- 
tion is  properly  made  under  proper  condi- 
tions, and  they  deliver  the  current  in  a  man- 
ner which  will  protect  both  life  and  proper- 
ty." 166  Fed.  656.92aG.A.860,  20L.B. 
A.  (N.  S.)  82a 


In  the  Speers  Case  the  company  contract- 
ed to  furnish  electricity  tor  the  illomlna- 
tion  of  a  sign  In  front  of  a  building,  bat 
had  no  interest  in  or  control  over  the  wires 
or  appliances  by  which  the  current  was 
conducted  thereto,  and  it  was  held  not  lia- 
ble for  the  killing  of  the  plaintUTs' horse  by 
electricity  escaping  from  such  wires  tlirongtt 
a  defect  in  construction  or  insulation.  It 
was  said:  "It  is  true  ttiat  electricity  is  a 
subtle,  and,  unless  controlled,  a  dangerous, 
agent,  yet  we  do  not  see  how  this  fact  fixes 
responsibility  on  this  company,  when  it  sim- 
ply furnished  the  electric  current  to  the 
wires  of  Roberts,  over  which  it  had  no  con- 
trol, and  with  regard  to  wliich  there  was 
on  its  part  no  duty  of  inspection,  and  when 
the  record  does  not  impute  to  it  any  knowl- 
edge of  the  loss  •  •  •  complained  of." 
113  Tenn.  86,  81  S.  W.  506. 

In  the  case  against  the  Denver  Consol. 
Electric  Company  suit  was  brought  by  a 
number  of  insurance  companies  to  recover 
the  amount  they  had  paid  to  the  depot  com- 
pany for  a  fire  loss  claimed  to  have  been 
caused  by  defective  wiring.  It  did  not  ap- 
pear, however,  that  the  electric  company 
had  anything  to  do  with  such  wiring  or  its 
inspection,  or  had  made  any  agreement  to 
keep  the  same  in  proper  condition.  It  was 
simply  to  furnish  the  current  for  use  in  the 
equipment  provided  by  the  depot  company. 
The  defendant  prevailed  in  the  court  below, 
and  the  Court  of  Appeals  affirmed  the  Judg- 
ment It  was  held  tliat  there  was  notliing 
to  show  that  the  company  had  any  knowl- 
edge of  the  alleged  defect  in  the  wire  or  in 
its  construction,  and  it  was  said  that  when 
a  company  is  employed  to  deliver  the  cur- 
rent by  connection  with  wiring  already  made 
by  the  one  who  owns  the  property,  its  re- 
sponsibility ends  when  the  connection  Is 
properly  made  under  proper  conditions  and 
the  current  is  delivered  in  a  manner  which 
will  protect  both  life  and  property. 

In  the  Fickeisen  Case  the  Electric  Com- 
pany sold  electricity  to  another  company  to 
be  used  in  lighting  the  streets  of  an  ad- 
joining city,  delivering  the  current  at  a 
point  where  the  wires  of  the  two  companies 
met  The  wire  of  the  purchasing  company 
conveying  electricity  along  a  street  was 
grounded,  resulting  in  the  death  of  a  person 
coming  in  contact  therewith,  and  the  fur- 
nishing company  was  sued.  There  the  pur- 
chasing company  owned  the  equipment,  and 
had  a  cut-oCf  at  the  end  of  the  bridge  sepa- 
rating the  two  cities  for  the  purpose  of  cat- 
ting off  the  current  from  its  wires.  It  did 
not  appear  that  the  furnishing  company  as- 
sumed any  control  over  the  equipment,  and 
it  was  held  not  liable ;  the  court  taking  the 
view  that  the  one  company  actually  deliv- 
ered the  electricity  to  the  other  so  that  a 
title  thereto  passed,  which  cannot  be  said 
to  be  true  here. 

Four  cases  are  also  chiefly  relied  on  to 


Digitized  by  V^OOQ IC 


Kan.) 


HOFFMANN  t.  LEAVENWORTH  LIGHT,  HEAT  A  POWEB  00. 


635 


support  the  other  contention :  Maysvllle  Gas 
Co.  V.  Thomas,  Adm'r,  76  8.  W.  1129,  25  Ky. 
Law  Bep.  403;  Lewis,  Adm'r,  v.  Bowling 
Green  Gas  Co.,  1S5  Ky.  611,  117  8.  W.  278, 
22  L.  R.  A.  (N.  S.)  1169;  Hebert  v.  Hud- 
son River  Electric  Co.,  136  App.  Dlv.  107, 
120  N.  Y.  Supp.  672;  Hoboken  L.  &  L  Co. 
V.  United  Electric  Co.,  71  N.  J.  Law,  430, 
58  Atl.  1082. 

In  the  first  of  these  caslea  a  boy  was  klUed 
by  coming  In  contact  with  a  charged  wire 
connected  with  a  trolley  owned  and  used  by 
a  street  railway  company  and  the  gas  com- 
pany was  sued  because  It  bad  furnished  the 
current  of  electricity.  It  appeared  that  the 
gas  company  received  a  certain  amount  per 
month  for  supplying  the  current  to  the  rail- 
road company,  and  it  was  held,  considering 
the  character  of  the  furnished  product,  there 
was  a  duty  resting  on  each  company  to  see 
that  the  wires  through  which  it  was  sent 
were  properly  Insulated.  It  was  also  shown 
that  the  street  car  company  owned  the  dy- 
namos and  generators,  and  that  the  gas  com- 
pany only  furnished  the  steam  power  by 
which  the  generator  was  operated.  In  the 
Lewis,  Adm'r,  Case  the  Gas  Ught  Company 
furnished  the  electric  power  for  a  private 
electric  line  extending  beyond  the  city  lim- 
its. One  of  the  wires  became  sagged  and 
the  insolation  worn  off,  and  the  plaintiff's 
decedent,  coming  in  contact  therewith,  was 
killed.  The  court  said  that  the  company 
could  not  escape  Its  responsibility  as  the 
dispenser  through  the  public  streets  and 
roads  of  such  a  deadly  force,  nor  could  it 
dispense  with  the  duty  of  inspecting  the 
wires  to  see  if  they  were  in  proper  condi- 
tion, although  the  wires  were  not  owned 
by  it;  that  when  It  used  the  line  It  was  its 
duty  to  see  that  they  were  In  proper  and 
safe  condition,  which  doty  required  the  high- 
est degree  of  care  to  keep  them  safe. 

In  the  Hebert  Case  the  electric  company 
was  delivering  the  current  over  the  wire  in 
question  to  a  power  company,  so  that  the 
latter  could,  in  turn,  supply  its  customers 
for  light,  heat,  and  power  purposes.  The 
place  where  the  wire  broke  and  the  injury 
occurred  was  at  a  point  on  the  line  before 
the  current  had  been  delivered  to  the  receiv- 
ing company,  and  the  furnishing  company 
was  held  liable. 

In  the  case  of  Hoboken  L.  ft  I.  Co.  a  pow- 
er company  was  called  upon  to  install  an 
electric  meter  In  a  certain  building  for  the 
purpose  of  furnishing  light  The  company 
contracted  with  an  Independent  and  compe- 
tent electrician  to  install  the  meter,  and 
then  began  to  furnish  the  current  Subse- 
quently a  flre  started  in  the  meter  box,  and 
an  examination  disclosed  that  the  electrician 
was  probably  negligent  in  his  work.  The 
Bucce^or  of  the  furnishing  company  was 
sued  upon  the  theory  that  It  was  liable  for 
negligence  for  transmitting  its  current 
through  a  defectlTe  apparatus.    It  was  held 


that  it  was  the  duty  of  the  fumlshm^  com- 
pany to  exercise  due  care  and  skill,  either 
by  Installlcg  apparatus  by  Its  own  agent,  or 
In  examination  to  see  that  It  had  been  prop- 
erly installed  by  others. 

The  case  of  Thomas,  Adm'r,  was  first  re- 
ported In  108  Ky.  224,  56  S.  W.  153,  21  Ky. 
Law  Rep.  1690,  53  L.  B.  A  147,  the  decision 
already  referred  to,  75  8.  W.  1129,  25  Ky. 
Law  Rep.  403,  being  practically  a  reaffirm- 
ance  of  the  former  one.  The  Lewis  Case 
was  decided  by  the  same  court  In  the  Speers 
and  Cronon  Cases  the  doctrine  of  the  Thom- 
as dedsion  was  disapproved.  The  Flckelsen 
Case,  decided  by  the  West  Virginia  Supreme 
Court  of  Appeals  was  followed  by  the  case 
of  Perry  ▼.  Ohio  Valley  Electric  By.  Co.,  70 
W.  Va.  697,  74  S.  B.  993,  holding  that  there 
is  no  obligation  upon  a  generating  company 
that  sells  and  delivers  electricity  to  a  dis- 
tributing company  to  see  that  the  lines  of 
the  latter  company  over  which  the  current  is 
to  be  carried  are  in  safe  condition.  The  de- 
cision and  discussion  in  the  Flckelsen  Case 
were  expressly  reaffirmed. 

In  Schmeer  ▼.  Gas  Light  Co.,  147  N.  Y. 
629,  at  page  541,  42  N.  E.  202,  at  page  205, 
30  L.  B.  A.  653,  at  page  658,  it  was  held  that 
before  turning  on  gas  for  the  benefit  of  ten- 
ants in  an  apartment  house  a  gas  company 
must  use  reasonable  precaution  to  ascertain 
that  the  pipes  In  the  building  are  in  such  con- 
dition that  the  gas  will  not  flow  out  into  the 
apartments  of  the  tenants  who  have  not  ap- 
plied for  it  to  their  injury.  The  decision 
was  by  Peckbam,  J.,  and  stated  the  rule  to 
be  that  the  gas  company  in  making  the  de- 
livery was  not  an  insurer,  but  simply  bound 
to  exercise  that  degree  of  care  which  the 
nature  of  the  article  dealt  in  and  the  con- 
sequences to  be  apprehended  from  an  acci- 
dent reasonably  called  for,  but  it  was  stated 
that  the  court  did  not  assume  to  say  that 
when  the  piping  had  been  carefully  and 
thoroughly  examined,  there  was  a  continuing 
liability  thereafter  on  the  part  of  the  com- 
pany to  see  that  It  was  kept  In  proper  con- 
dition. It  was  said:  "As  the  company  had 
no  control  over  the  piping,  does  not  put  It  in, 
and  is  not  consulted  about  it  the  principle, 
upon  which  it  might  be  held  liable,  in  cases 
of  this  character,  at  the  time  of  the  first  de- 
livery of  gas,  if  no  precaution  were  taken  at 
all,  Is  simply  that  it  would  have  the  right  to 
refuse  to  turn  on,  or  permit  others  to  turn 
on,  the  gas  for  the  supply  of  the  applicants 
until  properly  assured  of  the  condition  of  the 
piping  in  other  portions  of  the  building. 
Having  become  assured  of  it,  and  the  gas 
being  on.  It  would  not  seem  that  the  com- 
pany ought  further  to  be  regarded  as  liable 
for  the  continuous  good  condition  of  the  pip- 
ing. Here  we  may  Justly  say  that  to  impose 
such  a  liability  upon  the  defendant  would 
clearly  be  unreasonable.  It  would  render 
necessary  the  examination,  at  frequent  in* 
tervalfl,  of  all  the  buildinga  in  the  city  in 
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nhich  gas  was  nsed.  This  would  be  so 
onerous  as  to  be  practically  Impossible  of 
esncutioD,  because  of  tbe  expense  to  the  com- 
pany. The  law  ought  not  to,  and  does  not, 
•fsact  an  unreasonable  amount  of  care  from 
lUy  one.  Under  the  restrictions,  however, 
as  above  stated,  we  think  the  question  of  de- 
fendant's negligence  was  for  the  jury."  The 
jury  found  that  the  pole  was  erected  and  the 
wire  steps  and  <!hain  placed  thereon  accord- 
ing to  the  plans  and  specifications  of  the 
government  of  tbe  United  States,  and  bad 
been  in  place  about  nine  years;  that  no  one 
representing  the  defendant  had  any  actual 
notice  that  the  wire  was  caught  over  the 
step;  that  the  current  had  been  turned  on 
less  than  an  hour  when  the  accident  occur- 
red ;  that  the  government  employed  a  com- 
petent and  practical  electrician,  who  stated 
that  inspection  was  made  every  two  or  three 
months  of  tbe  chain,  pole,  and  wires  in  ques- 
tion. The  electrician  testified  that  according 
to  his  understanding,  bis  assistant,  who  was 
In  the  habit  of  walking  to  and  fro  between 
the  city  and  the  reservation  was  to  keep  his 
eyes  open  for  trouble  of  the  kind  under  con- 
sideration, and,  if  found,  to  repair  if  able, 
otherwise  to  report  it.  The  engineer  and 
the  electrician  from  the  military  prison  tes- 
tified that  tbe  construction  of  the  pole  in 
question,  including  the  location  of  its  wind- 
lass and  the  windlass  chain  was  faulty.  Nu- 
merous witnesses  testified  to  seeing  sparks  at 
night,  and  it  appears  that  a  long  time  before 
the  injury  the  pole  in  question  had  beeu  on 
fire.  It  appears  also  that  boys  had  been  for 
some  time  in  the  habit  of  playing  around  the 
windlass  and  receiving  shocks  by  touching 
it  Tbe  Jury  found  that  the  wire  had  been 
caught  over  the  step  about  three  days,  and 
that  the  pole  was  on  fire  several  months  be- 
fore the  occurrence  of  the  injury,  caused  by 
a  current  escaping  from  a  wire  through  de- 
fective insulation  to  the  step  and  chain.  The 
defendant's  trimmer  testified  that  he '  had 
been  trimming  the  lamp  about  six  years,  and 
noticed  nothing  wrong  with  the  poles  and 
wires  when  he  was  there.  Were  the  govern- 
ment suable  ta  this  kind  of  a  case  its  negli- 
gence would  certainly  be  well  established. 
Whatever  right  or  duty  existed  to  be  assured 
that  the  equipment  was  in  proper  condition 
before  beginning  to  furnish  the  current,  the 
question  of  liability  here  depends  on  the  duty 
of  the  company  afterwards  to  inspect  and 
see  that  such  equipment  was  kept  safe. 

An  early  and  leading  application  of  the 
doctrine  that  one  must  so  use  his  own  prop- 
erty so  as  not  to  injure  another  was  the  de- 
cision in  Ryland  v.  Fletcher,  L.  R.  3  H.  IJ. 
',i30,  that  where  one  brings  upon  his  land  by 
artificial  means  that  which  would  not  nat- 
urally come  upon  It,  and  which  is  in  itself 
dangerous,  and  which  may  become  mischie- 
vous to  his  neighbor  if  not  kept  under  con- 
trol, will  be  liable  for  damages  for  any  mla- 
chlef  thereby  caused,  and  liable  as  an  in- 
surer.    Thompson  In  his  Commentaries  on 


the  Law  of  Negligence  (volume  1,  |  79Q)  sug- 
gests  that  persons,  employing  for  their  own 
private  advantage  so  dangerous  an  agency 
as  electricity,  ought  to  be  regarded  as  quasi 
insurers,  as  towards  third  persons,  and  that 
one  who  creates  such  agency  on  his  own  land 
should  restrain  It  at  his  perlL  The  author 
admits,  however,  that  the  doctrine  of  By- 
lands  T.  Fletcher  has  not  been  followed  in  all 
the  American  Jurisdictions.  See  sections  09&- 
714. 

The  question  of  the  defendant's  liability  is 
a  new  one  in  this  state,  and  must  be  decided 
in  accordance  with  established  principles. 
Two  of  these  principles  are  that  one  shall 
so  use  his  own  as  not  to  injure  another,  and 
that  the  law  demands  only  what  is  reason- 
able under  the  drcumstamces  to  avert  such 
injury.  The  furnishing  of  electric  current 
to  distant  places  is  a  necessity  of  modem 
civic  and  industrial  life,  but  it  is  in  strict 
Une  with  the  dictates  alike  of  law,  morals, 
and  bumanltarianism  that  one  who  generates 
and  sells  this  dangerous  agency  should  use 
proper  care  to  avoid  resulting  harm.  When 
such  power  is  simply  furnished  to  a  re- 
sponsible party  for  use  in  a  system  of  poles, 
wires,  and  appliances  owned  and  controlled 
by  such  par^,  and  in  proper  condition  to  re- 
ceive the  current  safely,  the  furnishing  party 
la  not  required  to  maintain  lnsi)ectlon,  or  to 
see  at  its  peril  that  such  equipment  is  kept 
safe,  but  .so  long  as  not  chargeable  with 
knowledge  of  defect  therein,  it  may  Justly 
and  reasonably  assume  that  such  safety  will 
be  maintained;  Justly  and  reasonably,  be- 
cause the  using  company  is  presumed  to  act 
in  accordance  with  prudence  and  safety  untH 
the  contrary  appears.  The  fact  that  in 
furnishing  such  power  for  arc  lighting  the 
seller  undertakes  to  supply  and  maintain  the 
necessary  lamps  and  carbons  does  not  change 
the  rule,  for  such  party  has  the  same  right 
as  before  to  assume  that  the  purchaser  will 
act  with  due  care.  In  order,  therefore,  to 
hold  the  seller  liable,  it  must  appear  that  it 
continued  to  furnish  and  turn  on  the  danger- 
ous current  after  knowing  that  the  purchas- 
er had  permitted  the  equipment  to  become 
defective.  From  the  time  of  acquiring  such 
knowledge  the  seller's  contract  duty  cannot 
be  required  save  on  condition  that  such  de- 
fect be  remedied,  for  otherwise  it  must 
thenceforward  furnish  a  dangerous  force, 
knowing  tliat  Ufe  and  limb  may  be  imperiled 
by  reason  of  such  defect,  which  neither  a 
contract  nor  the  law  nor  the  common  in- 
stincts of  humanity  could  require  of  any  one. 

The  jury  having  found  that  no  one  repre- 
senting tbe  defendant  had  any  actual  notice 
that  the  wire  was  caught  over  the  step,  and 
there  being  no  showing  that  the  company  had 
knowledge  of  the  defect  which  caused  the  in- 
jury, the  defendant  is  not  liable. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
Judgment  for  the  defendant.  All  the  Jus- 
tices concurring. 
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UATHEWSON  t.  CAMPBELL. 

(Supreme  Coart  of  Kassaa.    Feb.  7,  1014.) 
^iSyRabttt  (y  the  Oorni.) 

1.  BUCCTIONS    (8    306*)— COITMST— Afpbai.    — 

ScoPB  or  Rbvibw. 

In  an  appeal  from  the  district  court  in  a 

{troceeding  to  contest  an  election,  the  result  be- 
ng  determinable  from  tbe  markings  upon  tbe 
face  of  the  l>allot8  and  where  the  questions  are 
presented  on  the  appeal  without  oral  testimony 
and  practically  as  they  were  presented  in  the 
trial  court,  the'  Supreme  Court  fa  required  to  de- 
termine what  votes  should  have  been  counted 
and  what  should  have  been  rejected  substantial- 
ly as  it  would  have  done  if  the  same  questions 
lutd  been  submitted  to  it  in  an  original  proceed- 
ing in  quo  warranto. 

[EM.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |S  817-332;   Dec  Dig.  |  805.*] 

2.  Electiohs  (I  186*)— Ballots— VAUtDiTT. 

Certain  omdal  ballots  delivered  to  the  vot- 
ers had  printed  thereon  short  horisontal  marks 
in  the  middle  of  the  squares  at  the  right  of  the 
names  of  the  candidates.  Some  of  the  voters 
completed  cross-marks  by  penciling  a  line  across 
the  printed  horizontal  marks,  and  as  the  defect 
resulted  from  the  printing  and  preparation  of 
the  official  ballot,  and  there  is  nothing  to  show 
a  fraudulent  purpose,  it  is  held  that  the  defect 
did  not  destroy  the  validity  of  the  ballot. 

[Ed.  Note.— For  other  cascB,  see  Elections, 
Cent  Dig.  I1S9;   Dec  Dig.  |  186.*] 

8.  Elections  (I  186*)- Ballots— Vauditt. 

The  fact  that  voters  wrote  the  name  of 
"Theodore  Boosevelt,"  which  was  the  name  of 
a  candidate,  in  the  blank  column  under  the  head 
of  "Presidential  Electors"  and  placed  cross- 
marks  in  the  squares  opposite  did  not,  of  itself, 
render  the  ballots  invalid  nor  prevent  the  count- 
ing of  the  same  in  favor  of  the  candidate  for 
other  offices  whose  names  were  legally  marked 
upon  the  ballots. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  159;   Dec  Dig.  i  186.*] 

4.  Elections  (|  186*)— Ballots- Validitt. 

The  changing  of  a  ballot  furnished  to  an 
absent  voter  and  which  had  been  printed  and 
prepared  for  the  district,  where  he  tendered  his 
vote  in  an  effort  to  adapt  it  to  the  district  in 
which  be  resided,  and  where  the  vote  was  to  be 
canvasseil  and  counted,  cannot  be  regarded  as 
a  distinguishing  mark,  nor  will  such  change,  of 
itself,  render  ue  ballot  invalid. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i  169;   Dec.  Dig.  $  186. »] 

Appeal  from  District  Court,  Brown  County. 

Action  by  John  E.  Mathewson  against  Jessie 
Campbell.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

W.  F.  Means,  James  Falloon,  and  Sample 
F.  Newlon,  all  of  Hiawatha,  tor  appellant. 
F.  M.  Pearl,  of  Hiawatha,  and  A.  M.  Harvey, 
of  Topeka,  for  appellee. 

JOHNSTON,  O.  J.  This  proceeding  In- 
volves the  title  to  the  office  of  county  clerk 
of  Brown  county.  At  the  general  election  In 
1912,  Jessie  Campbell  and  John  E.  Mathew- 
son were  candidates  for  that  office.  Accord- 
ing to  a  canvass  of  tbe  votes,  Jessie  Campbell 
received  2,349  votes  as  against  2,331  received 
by  John  E.  Mathewson,  and  the  certificate  of 
election  was  therefore  issued  to  her.    A  con- 


test was  instttuted  by  Mathewson,  and  tbe 
contest  court  found  that  be  had  received 
2,314,  while  Campbell  bad  received  but  2,312 
votes,  and  he  was  declared  to  have  been 
legally  elected.  While  all  the  ballots  cast 
were  examined  by  the  contest  court,  the 
validity  of  but  122  of  them  were  actually  in 
dispute.  Of  tbe  challenged  ballots,  12  were 
counted  for  each  of  tbe  contending  parties, 
34  which  had  been  cast  in  favor  of  Mathew- 
son were  deemed  to  be  invalid  and  were  not 
counted,  and  64  of  them  that  were  cast  in 
favor  of  Campbell  were  held  to  be  illegal  In 
some  particular  and  were  rejected.  She  ax>- 
pealed  from  the  decision  and  findings  of  the 
contest  court,  and  on  the  appeal  tbe  challeng- 
ed ballots  were  examined  by  the  district 
court,  and  that  tribunal  found  that  9  of  them 
were  legal  ballots  which  should  be  counted 
for  Mathewson  and  that  9  of  them  were  legal 
ballots  In  favor  of  Campbell.  The  remaining 
104  ballots,  36  of  which  had  been  cast  for 
Mathewson  and  68  for  Campbell,  were  found 
to  be  Illegal  and  were  accordingly  rejected. 
Tbe  result  as  declared  was  that  Mathewson 
had  received  a  total  of  2,311  votes  and  Camp- 
bell 2309. 

[1]  The  decision  of  the  district  court  has 
been  brought  here  for  review,  and  It  is  con- 
tended that  the  findings  of  that  court  based 
on  evidence  as  to  distinguishing  marks  and 
defects  In  the  ballots  should  be,  regarded  as 
settling  the  questions  of  fact  It  is  conceded 
that  an  appeal  is  given  by  statute,  and  on  the 
appeal  the  challenged  ballots  are  presented 
here  in  the  same  form  that  they  were  pre- 
sented In  the  district  court  This  court  can 
no  more  rest  Its  decision  on  the  findings  of 
the  trial  court,  nor  escape  the  responsibility 
of  determining  the  validity  of  the  challenged 
ballots,  than  if  tbe  contest  for  the  office  had 
been  brought  in  this  court  in  an  original  pro- 
ceeding In  <iuo  warranto.  The  decision  of 
that  court  Is,  of  course,  entitled  to  consider- 
ation; but,  as  has  been  frequently  decided, 
where  the  case  comes  before  this  court  on 
written  or  documentary  evidence  practically 
as  it  was  presented  In  the  district  court,  this 
court  must  decide  for  Itself  what  tbe  facts 
establLsh  substantially  as  It  would  If  the  case 
was  original  In  tbls  court  Moore  v.  Pye,  10 
Kan.  246 ;  Robinson  v.  Melvin,  14  Kan.  484 ; 
Durham  v.  C.  C.  &  M.  Co.,  22  Kan.  232 ;  Bank 
V.  Mcintosh,  72  Kan.  603,  84  Pac.  S35;  Bel- 
knap v.  Sleeth,  77  Kan.  164,  93  Pac  580. 

In  this  case  there  was  no  oral  evidence  and 
none  that  was  conflicting.  The  legality  of 
each  ballot  is  to  be  determined  solely  by  the 
markings  on  its  face,  and  all  tbat  are  in 
question  are  presented  here  Just  as  they  were 
in  the  district  court  The  contested  ballots 
fall  into  few  classes,  and  not  all  of  these 
require  consideration. 

[2]  The  first  that  will  be  considered  Is  a 
class,  consisting  of  eight  ballots,  In  whicb  the 
cross-marks  had   been  made  In   squares  by 
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pendUng  one  line  across  a  mark  whicb  the 
printer  had  made  In  printing  the  ballot  In 
some  unexplained  way  the  printer  had  made 
a  short  horizontal  mark  in  the  center  of  the 
sqaares  in  a  nnmber  of  ballots,  thus  El- 
These  were  sent  out  and  delivered  to  the  vot- 
ers as  valid  ballots,  and  in  marking  the  bal- 
lots some  of  the  voters  made  a  perpendicular 
mark  with  a  lead  pencil  across  the  printed 
mark,  thus  (±|.  Seven  of  these  votes  were 
in  favor  of  appellant  Campbell  and  one  in 
favor  of  Mathewson.  This  defect  resulted 
from  the  form  of  the  official  ballot  delivered 
to  the  voters  and  might  be  called  an  invited 
defect.  The  voter  is  not  responsible  for  the 
form  of  the  ballot,  nor  for  the  mistakes  made 
in  its  preparation.  He  knows  of  the  statute 
which  provides  that  no  ballot  shall  be  deliv- 
ered to  voters  except  those  printed  and  in- 
dorsed as  the  law  requires,  and  he  naturally 
accepts  without  question  those  that  are  de- 
livered to  him  with  official  authentication. 
He  should  not  lose  his  vote  where  he,  In  good 
faith,  marks  and  casts  his  official  ballot  mere- 
ly because  of  an  irregularity  In  the  printing 
of  it.  It  has  been  held  that  not  every  depar- 
ture from  the  prescribed  forms  operates  to 
destroy  a  ballot,  and  that  slight  errors  of 
the  officers  in  the  prei>aratIon  and  printing  of 
the  ballots  which  are  furnished  voters  will 
not  Invalidate  an  election  or  a  ballot  other- 
wise legal.  It  was  held  that  the  voting  of 
ballots  printed  on  colored  paper  and  deliver- 
ed to  the  voters  by  the  officers  did  not  des- 
troy the  validity  of  the  ballots,  although  the 
statute  expressly  provided  that  they  should 
be  printed  on  white  paper.  Boyd  v.  Mills,  53 
Kan.  694,  87  Pac.  16,  2Sh.  R.  A.  486,  42  Am. 
St.  Rep.  306.  In  another  case  it  was  decided 
that  the  printing  and  delivery  to  the  voters 
of  ballots  without  a  party  emblem,  and  where 
the  voters  placed  a  cross  in  the  circle  at  the 
head  of  the  ballot,  was  not  Invalidated  by 
the  absence  of  the  required  party  emblem. 
Ogg  V.  Glover,  72  Kan.  247.  83  Pac.  1039. 
Again,  it  was  ruled  that  ballots  could  not  be 
rejected  because  officers  whose  duty  it  was  to 
prepare  them  disregarded  a  mandatory  pro- 
vision of  the  law  by  printing  thereon  a  ticket 
of  a  political  party  that  was  not  entitled  to 
a  place  on  the  ballot  Peabody  v.  Burch, 
75  Kan.  543,  89  Pac.  1016,  12  Ann.  Cas.  719. 
Another  case  of  this  character  Is  where  an 
officer  erroneously  printed  squares  on  the 
ballots  at  the  end  of  the  words,  "No  Nomina- 
tion." In  placing  crosses  In  the  squares  as 
they  marked  down  the  ticket,  some  of  the 
voters  placed  crosses  in  the  squares  opposite 
the  words,  "'No  Nomination,"  and  It  was 
held  that  In  the  absence  of  a  showing  of 
fraudulent  Intention  the  ballots  should  be 
counted.  Short  v.  Davis,  90  Kan.  147,  132 
Pac.  1172.  Other  authorities  of  like  purport 
are:  Stackpole  v.  Hallahan,  16  Mont  40,  40 
Pac  80,  28  L.  R.  A.  502;  Blackmer  v.  Hild- 
reth,  181  Mass.  29,  63  N.  R  14 ;  Karl  v.  Lewis, 
28  Utah,  116,  77  Pac.  235;  Scholet  v.  Hogan, 


168  III.  369,  48  N.  B.  195 ;  State  of  Iowa  T. 
Bernholtz  et  al..  106  Iowa,  157,  76  N.  W.  662 ; 
15  Cyc.  352.  The  ballots  in  question  come 
within  the  rule  of  these  authorities.  The 
voter  found  one  line  of  the  cross-mark  within 
the  square  and  naturally  enough  completed 
the  cross  by  making  a  line  across  the  printed 
line.  He  had  some  reason  to  fear  that  if  he 
made  a  third  line  within  the  square  It  might 
be  regarded  as  a  distinguishing  mark  which 
would  invalidate  the  ballot  Evidently  It 
was  not  done  to  identify  the  ballots  or  for 
any  fraudulent  purpose,  and,  the  eCTect  being 
the  result  of  the  irregular  printing  and  prq>- 
aratlon  of  the  ballots,  they  should  be  counted. 

[1]  Two  ballots  that  were  cast  In  favor  of 
appellant  were  rejected  because  the  name  of 
"Theodore  Roosevelt"  had  been  written  by 
the  voters  within  the  space  In  the  blank 
column  left  for  the  names  of  presidential 
electors.  The  statute  provides  for  a  blank 
column  on  the  ballot  within  which  voters  not 
satisfied  with  the  candidates  whose  names 
are  printed  on  the  ballot  may  write  ttte 
names  of  persons  for  whom  they  desire  to 
vote.  Under  this  statute  the  voters  in  ques- 
tion were  entitled  to  write  the  names  of  any 
person  in  the  blank  column  for  presidential 
electors.  While  the  name  written  is  the  same 
as  that  of  a  candidate  for  president  it  cannot 
be  assumed  that  there  was  no  one  of  that 
name  within  the  state  for  whom  the  voters 
desired  to  cast  their  votes.  In  California  It 
was  held  that:  "A  ballot  on  which  the  voter 
wrote  the  name  'William  McKinley'  in  the 
blank  column  under  the  title  'Presidential 
Electors,'  bears  a  legal  mark  in  a  legal  place 
and  should  be  counted.  The  court  cannot 
take  Judicial  notice  that  there  was  no  person 
of  that  name  in  the  state  of  California  eligi- 
ble to  the  office  of  presidential  elector."  Pat- 
terson ▼.  Hanley,  136  Cal.  265,  syl.  par.  4, 
68  Pac.  821,  975.  Here  the  voters  had  placed 
a  cross-mark  in  the  circle  at  the  head  of  the 
Republican  column  of  each  of  the  ballots  and 
had  also  written  names  In  the  blank  column, 
thus  voting  for  two  persons  for  the  same  of- 
fice. Under  the  law  the  vote  could  not  be 
counted  for  either  candidate  for  presidential 
elector,  but  It  did  not  destroy  the  legality  of 
the  ballot  as  to  the  other  candidates  on  the 
ballot  for  whom  the  votes  were  legally  cast. 
It  Is  provided  that:  "Whenever  a  cross  X 
mark  shall  be  made  in  the  square  at  the  right 
of  the  name  of  more  than  one  candidate  for 
the  same  office,  such  vote  shall  not  invali- 
date the  ballot  nor  shall  the  same  be  counted 
for  any  such  candidate."  Gen.  Stat  1909,  f 
3270.  The  appellant  was  entitled  to  have 
these  votes  counted  in  her  favor. 

[4]  In  one  case  an  absent  voter  cast  his 
vote  In  a  senatorial  and  also  In  a  congres- 
sional district  in  which  he  did  not  reside.  A 
ballot  printed  for  the  Second  congressional 
district  was  delivered  to  him,  and  he  struck 
out  the  designation  "2nd"  and  substituted  the 
designation  "1st"  and  bo  crossed  ont  the 
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word  "Sixth,"  which  designated  the  senato- 
rial district  and  the  one  In  which  be  did  not 
reside.  This  ballot  was  cast  in  favor  of  ap- 
pellant and  should  have  been  counted  for 
her.  These  changes  were  made  bo  make  the 
ballot  furnished  to  him  applicable  to  the 
needs  of  the  voter  end  to  adapt  it  to  the  dis- 
trict in  which  it  was  to  be  counted.  He  was 
authorized  to  apply  to  the  election  board 
for  a  ballot  and  of  necessity  was  given  one 
prepared  for  the  district  in  which  he  voted. 
Changes  were  necessary  to  adapt  it  to  the 
district  in  which  the  absent  voter  resided. 
The  changes  in  question  were  made  to  that 
end  and  not  for  identillcation  or  other  wrong- 
ful purpose.  Besides,  absolute  secrecy  la 
impossible  In  the  case  of  an  absent  voter,  as 
he  is  required  to  make  an  affidavit  setting 
forth  his  identity,  residence,  right  to  vote  in 
bis  own  township  or  ward,  and  showing  that 
he  was  unavoidably  absent  from  his  home. 
This  affidavit  Is  sealed  up  with  the  ballot 
which  he  casts  and  transmitted  with  it  to  the 
county  clerk  of  his  home  county,  where  It  is 
opened  and  canvassed  by  the  county  commis- 
sioners In  the  presence  of  the  county  clerk. 
These  officers  necessarily  know  how  the  votes 
of  absentees  have  been  cast,  but  they  are 
admonished  by  law  to  keep  the  contents  of 
the  ballot  secret  and  not  divulge  to  any  one 
for  whom  the  votes  were  cast  Iiaws  of  1901, 
c.  180;  Laws  of  1911,  a  181 ;  Gen.  Stat.  1909, 
S§  3312-3318.  This  vote  was  legal  and  should 
have  been  counted  In  fftvor  of  appellant 

■  A  number  of  ballots  were  properly  reject- 
ed because  of  markings  wUdi  fell  within  the 
express  prohibition  of  the  statute  and  the 
condemnation  of  the  court  In  prior  decisions. 
For  Instance,  a  number  were  marked  with  a 
purple  colored  pencil.  On  some  marks  and 
Ugures  were  placed  outside,  of  the  squares 
and  on  the  margin  of  the  ballots.  A  number 
of  them  were  where  the  voter  had  made  more 
lines  than  were  necessary  to  make  a  cross- 
mark,  and  still  others  had  peculiar  markings 
not  at  all  like  the  cross-mark  prescribed  by 
statute.  Names  were  written  on  ballots  with 
no  cross-marks  in  the  squares  opposite  the 
names  so  written.  A  number  of  votes  were 
of  a  dass  found  among  the  ballots  marked, 
"Blank,  void  and  objected  to  ballots,"  and 
from  which  the  corners  were  not  clipped. 
None  of  them  can  be  regarded  as  legal  bal- 
lots. Gen.  Stet  1909,  {  3270;  Wheeler  v. 
CaldweU,  68  Kan.  776,  74  Pac.  1031;  Ogg  v. 
Glover,  72  Kan.  247,  83  Pac.  1039. 

A  number  of  votes  were  rejected  about  the 
legality  of  which  there  is  considerable  doubt 
and  the  validity  of  them  has  not^been  de- 
termined because  of  the  fact  that  they  were 
in  favor  of  the  appellant  and  the  counting  of 
them  would  not  affect  the  result  of  the  elec- 
tion. 

On  the  record  presented  It  appears  that  of 
the  contested  ballots  Jessie  Campbell  should 
receive  10,  making  the  whole  number  of  legal 


ballots  received  by  her  to  be  2,819,  and  that 
2,312  ballots  were  received  by  appellee,  John 
B.  Matbewson.  It  therefore  appears,  that 
Jessie  Campbell  received  a  majority  of  seven 
votes  and  was  duly  elected  as  county  deik 
of  Brown  county. 

The  Judgment  of  the  district  court  will  be 
reversed,  with  directions  to  enter  Judgment 
in  favor  of  Jessie  Campbell.  All  the  Justices 
concurring. 

(91  Kan.  532) 

cosTsa:iLO  t.  board  of  com'rs  of 

RILEI  COUNTT. 
(Snpreme  Court  of  Kansas.    Feb.  7,  1914.) 

(Syllalut  5y  the  Court.) 

1.  BainoBS  ({  44*)— DAVAaEs  isok  Ddxcts— 
TaACTIOH   Knoine. 

Under  section  668  of  the  General  Statutes 
of  1909  as  afCected  by  section  45  of  chapter 
248  of  the  Laws  of  1911,  damages  for  death  or 
injury  caused  by  a  defective  bridge  to  one  pass- 
ing thereover  with  a  traction  engine  weighing 
more  than  three  tons  cannot  be  recovered  unless 
it  be  shown  and  the  jury  find  that  the  person 
killed  or  injured  complied  with  the  latter  sec- 
tion in  respect  to  planking  such  bridge. 

[Bid.  Note. — For  other  cases,  see  Bridges, 
Cent  Dig.  fi  91-04 ;    Dec.  Dig.  i  44.*] 

2.  BsinoES  (8  44*>— Damaoks— Tbactioh  Bn- 

OINXS— Pl.ANKINa    BbiDGE. 

Under  the  section  last  mentioned,  it  is  not 
necessary  that  a  traction  engine  be  used  for 
transporting  or  distributing  oil  or  other  mer- 
chandise or  commodity  in  order  that  the  oper- 
ator thereof  be  required  to  plank  a  bridge  over 
which  he  moves  such  engme  weighing  more 
than  three  tons. 

[S:d.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  SS  91-04;    Dec.  Dig.  {  44.*] 

3.  Statutes  ({§  123,  141*)— Corstithtionai. 
Law  (i  55*)—TiTLE  and  Subject-Mattee— 
BaiDGEa— Amxnoments  bt  Impuoation. 

Such  latter  section  operates  to  add  to  the 
former  a  condition  precedent  to  a  recovery  and 
is  constitutional  and  valid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  gg  48,  176-183,  198,  209 ;  Dec  Dig. 
II  123,  141;*  Constitutional  Law,  Cent  Dig. 
Si  58-69,  71,  80,  81,  83;    Dec  Dig.  {  C«5.»] 

Appeal  from  District  Court  Riley  County. 

Action  by  Blla  M.  Costello  against  the 
Board  of  County  Commissioners  of  Riley 
Connty.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

Monroe  &  Roark,  of  Topeka,  for  appellant 
R.  P.  Bvans,  Charles  Hughes,  and  Jno.  K 
Hessin,  all  of  Manhattan,  for  appellee. 

WEST,  J.  The  plaintiff  sued  to  recover 
for  the  death  of  her  husband  occasioned  by 
the  falling  of  a  bridge  over  which  he  was 
attempting  to  pass  with  a  traction  engine. 
The  petition  alleged  that  it  was  impractica- 
ble to  plank  the  bridge,  and  that  on  account 
of  its  weak  condition  the  laying  of  planks 
or  boards  would  not  have  prevented  its 
breaking  and  falling.  A  demurrer  to  the 
petition  was  sustained,  and  the  plaintiff  ap- 
peals. The  question  involved  concerns  the 
construction  of  three  statutes. 
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[1]  The  plaintiff  contends  that  unless  the 
failure  to  plank  the  bridge  contributed  to  the 
Injnry  It  wonld  not  preclude  a  recorery,  and 
the  defendant  Insists  that  such  planking  Is  a 
condition  precedent  to  a   recovery. 

In  1886  section  7317  of  the  General  Stat- 
utes of  1900  (Laws  1886,  c.  144,  i  1)  was 
enacted,  making  It  the  duty  of  all  persons 
operating  steam  traction  engines  over  a  pub- 
lic highway  to  lay  down  planks  of  certain 
dimensions  on  the  floor  of  all  bridges  and 
culverts  whUe  crossing  the  same,  and  a  pen- 
alty for  the  failure  so  to  do  was  provided. 
The  next  year  section  058  of 'the  General 
Statutes  of  1909  was  enacted  (Laws  1887,  c. 
237,  S  1)  giving  a  right  of  recovery  to  one 
suffering  damages  received  on  a  defective 
bridge  or  culvert  "without  contributing  neg- 
ligence on  his  part"  when  the  chairman  of 
the  county  board  or  township  trustee  had 
had  certain  notice  of  the  defect  These  two 
statutes  remained  In  force  until  the  pr.ssage 
of  chapter  248  of  the  Laws  of  1911,  se<;tlon 
46  of  which  re-enacted  the  first  section  al- 
ready quoted  literally,  except  r'aanging  the 
proviso  so  that  the  act  should  not  ar-Ply  to 
any  machine  or  engine  not  exceeding  three 
tons  instead  of  one  ton  in  weight,  and  ex- 
cept that  instead  of  describing  the  vehicles 
as  In  the  former  section  it  followed  the  de- 
scription until  coming  to  "steam  traction  en- 
gines of  any  kind,"  and  in  place  thereof  used 
the  words  "traction  engines  transfer  wagons 
or  vehicles  of  any  kind  used  for  the  trans- 
portation or  distribution  of  oil  or  any  mer- 
chandise or  commodity."  After  thus  re- 
enacting  the. section,  the  follovring  was  add- 
ed: "Provided  further,  that  no  person,  firm 
or  corporation  seeking  to  recover  damages 
against  any  city,  township  or  county  under 
the  provision  of  this  section  shall  procure  a 
Judgment  therein,  unless  the  Jury  shall  find 
that  such  person,  firm  or  corporation  had 
before  receiving  the  Injury,  complained  of 
compiled  with  the  provision  of  this  section." 
The  same  penalty  for  violation  was  left  in 
force. 

[2]  It  Is  first  contended  that,  as  there  was 
no  comma  after  the  words  "traction  engines," 
the  amendment  was  intended  to  Include  only 
such  traction  engine,  transfer  wagon,  or 
vehicle  as  was  used  for  the  tran.sportation 
or  distribution  of  oil,  merchandise,  or  other 
commodity.  While  the  punctuation  would 
Justly  this  construction,  the  result  would 
be  so  ludicrous  and  absurd  that  the  Legis- 
lature could  not  be  presumed  to  have  intend- 
ed it,  for  certainly  it  was  not  the  purpose  to 
subject  the  bridges  of  the  county  to  the 
damages  of  passing  traction  engines  except 
when  they  were  used  in  transferring  oU, 
merchandise,  or  other  commodities,  and  one 
would  weigh  as  much  and  endanger  a  bridge 
a«  seriously  whether  used  to  move  a  thresher 
or  an  oil  wagon.  Under  statutes  somewhat 
similar  to  those  in  force  before  1911,  some 
courts  have  held  that  failure  to  plank  is  not 
material  except  when  such  failure  contrib- 


utes to  the  injui7,  whQe  otben  hoIA  that 
without  obedience  to  such  demand  of  the  law 
no  recovery  can  be  had. 

Considering  and  construing  the  three  stat- 
utes here  Involved,  we  have  no  hesitation  In 
concluding  and  holding  that  the  intent  and 
efTect  of  the  act  of  1911  was  and  is  so  to 
modify  the  law  regarding  the  recovery  of 
damages  in  this  kind  of  an  action  that  plank- 
ing is  a  condition  precedent  to  a  recovery. 
To  hold  otherwise  would  be  to  leave  pnictl* 
cally  meaningless  the  proviso  added  In  1911 
when  amending  the  act  of  1886. 

It  is  snggested  that  the  wording  of  the 
proviso  "sedilng  to  recover  damages  •  •  • 
under  the  provisions  of  this  section"  shows 
that  the  requirement  cannot  have  reference 
to  an  action  to  recover  damages  under  sec- 
tion 658,  and,  if  we  should  regard  the  quoted 
words  alone,  this  conclusion  would  necessari- 
ly follow.  But  we  cannot  ignore  the  patent 
fact  that  in  amending  and  adding  to  the  act 
of  1886  the  Legislature  had  in  mind  bridges, 
traction  engines,  and  damage  suits,  and  was 
manifestly  intending  and  endeavoring  to 
make  planking  a  prerequisite  to  a  lecorery 
In  a  case  of  tills  kind,  and  as  sndi  intent, 
notwithstanding  some  inapt  words  used  in 
the  proviso,  appears  so  clearly  as  to  be  con- 
vincing, we  must  give  effect  thereto,  rather 
than  to  a  few  misused  words  unfortunately 
found  in  an  expression  which,  taken  as  a 
whole,  la  not  difficult  to  understand. 

[3]  It  is  also  argued  that  section  46  of 
the  act  of  1911  is  unconstitutional  for  tl)e 
reason  that  its  subject  is  not  clearly  stated 
In  the  title  of  the  act,  if  it  be  construed  to 
amend  or  affect  section  658.  The  title  re- 
lates to  roads  and  highways  and  repeals 
certain  former  enactments,  including  the  act 
of  1880.  All  of  the  statutes  in  question  re- 
late In  some  wiay  to  roads  and  highways: 
the  title  to  section  058  (Laws  1887,  c  237) 
being  "An  act  making  counties  and  town- 
ships liable  for  defects  in  bridges,  culverts 
and  highways  in  certain  cases."  The  title  to 
the  act  of  1911  was  considered  in  City  of 
WInfleld  V.  Bell,  89  Kan.  96^  130  Paa  680, 
and  was  there  said  to  be  one  of  the  broadest 
and  most  comprehensive  of  titles.  We  do  not 
think  that  section  10  of  article  2  of  the  Con- 
stitution leaves  the  validity  of  the  section 
now  under  consideration  In  any  doubt  The 
requirement  of  that  section  that  an  amenda- 
tory act  contain  the  entire  act  amended  does 
not  apply  to  amendments  by  Implication. 
Parker-Washington  Co.  v.  Kansas  City,  78 
Kan.  722,  85  Pac.  781;  Bank  ▼.  Pearce,  76 
Kan.  408,  92  Paa  63;  State  ▼.  Pauley,  83 
Kan.  456,  404,  112  Pac.  141. 

The  proposition  is  also  advanced  that  by 
giving  effect  to  the  section  In  question  we 
would  be  permitting  the  Legislature  to  In- 
vade the  province  of  the  Judiciary  and  say 
on  what  evidential  showing  a  litigant  may  be 
permitted  to  recover.  Such  is  not  the  pur- 
pose or  purport  of  the  section.  The  Legisla- 
ture gave  the  right  to  an  action  for  damages 
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In  this  class  of  cases,  and  the  Legislature 
may  take  It  away.  Likewise  It  may  pre- 
scribe new  conditions,  or  require  the  per- 
formance of  certain  statutory  duties  as  pre- 
requisites to  a  recovery,  and  In  none  of  these 
Is  there  any  Invasion  of  the  province  of  the 
Judiciary. 

The  ruling  of  the  trial  court  Is  affirmed. 
All  the  Justices  concurring. 


(91  Kan.   605) 
HARBERT 


KANSAS  OITT  BLBVATBD 
RT.  CO. 

(Supreme  Court  of  Kansas.  Feb.  7,  1914.) 

(Syttahut  ly  the  Court.) 

1.  Cabbiebs  (J  341*)— iNJxmT  to  Stbebt  Cab 
Passenqeb— Nkoligenck. 

A  finding  that  the  conductor  of  an  electric 
street  car  was  guilQr  of  such  wantonness  as  to 
authorize  a  recovery  against  the  company,  re- 
gardless of  any  question  of  contributory  negli- 
gence, is  authorized  by  evidence  that  he  ran  his 
car,  without  stopping,  past  a  station  and  upon 
a  bridge,  knowing  that  a  man  was  riding  outside 
of  the  car  in  such  a  position  that  he  would  nec- 
essarily be  struck  by  a  beam  of  the  bridge  and 
severely,  and  probably  fatally,  injured^ 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1346;  Dec.  Dec.  |  341.*} 

2.  Cabribbs  (I  341*)— INJUBY  TO  Stbkkt  Cab 
Passenqkb- Neglioence. 

A  recovery  against  the  company  on  account 
of  a  death  which  was  occasioned  in  the  manner 
indicated  is  not  precluded  by  the  fact  that,  be- 
fore the  car  left  the  station  at  which  the  person 
who  was  killed  got  upon  it,  an  employe  of  the 
company  warned  him  of  the  danger  of  his  posi- 
tion, tried  to  persuade  him  to  get  off  the  car, 
and  even  used  physical  force  to  that  end  with- 
out avail. 

{Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1846;  Dec.  Dig.  {  341.*] 

8.  Death  (§  55*)— Amsrdicskt  to  Fleasino— 
Limitation  of  Actions. 

Where  a  petition  alleges  that  the  defendant 
committed  acta  amounting  to  wantonness,  but 
characterizes  the  conduct  complained  of  simply 
as  "negligence,"  no  error  is  committed  in  allow- 
ing wanton  misconduct  to  be  charged  in  express 
terms,  even  after  the  limitation  period  has  ex- 
pired. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  72;    Dec.  Dig.  |  55.*] 

4.   APPEAL    AND    EBBOB    (t    1064*)— HABMLESS 

Bbbob— Instbxtctions— Uamaoes. 

In  a  death  case,  a  statement  in  the  charge 
that  the  jury  might  consider  the  loss  by   the 

Elaintiff  of  the  society,  aid,  and  comfort  of  her 
usband  held  not  to  have  been  prejudicial ;  the 
same  instruction  having  twice  stated  that  re- 
covery could  only  be  had  for  pecuniary  loss,  and 
the  amount  awarded  having  been  moderate. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4219.  4221-4224 ;  Dec.  Dig. 
i  1064.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Annie  Harbert  against  tbe  ECan- 
sas  City  Elevated  Railway  Company.  From 
a  Judgment  for  plalnttfT,  defendant  appeals. 
Affirmed. 


O.  L.  Miller,  C.  A.  MOIer,  and  Samuel  Ma- 
her,  all  of  Kansas  City,  for  appellant  John 
E.  McFadden  and  O.  Q.  Claflin,  Jr.,  twth  of 
Kansas  City,  for  appellee. 

MASON,  J.  Thomas  Harbert  was  killed 
while  riding  upon  a  car  of  the  Kansas  City 
Elevated  Railway  Company.  His  widow  re- 
covered a  Judgment  against  the  company, 
from  which  It  appeals. 

[1,2]  At  about  5:45  In  the  afternoon  of 
October  7th,  Harbert  was  waiting,  with  a 
large  number  of  other  persons,  at  the  State 
Line  station.  It  was  carnival  week  In  Kan- 
sas City,  Mo.,  and  the  traffic  was  very  heavy. 
A  west-bound  car  stopped  at  the  station,  but 
it  was  filled  practically  to  Its  capacity.  It 
had  a  closed  vestibule ;  the  doors,  the  upper 
part  of  which  were  of  glass,  opening  inward. 
One  or  more  persons  got  oft  the  car,  but  the 
door  was  Immediately  closed  and  not  reopen- 
ed. Harbert  made  an  attempt  to  board  the 
car,  but  succeeded  only  In  getting  upon  the 
step.  An  employe  of  the  company  who  was 
at  the  station,  one  of  his  duties  being  to  see 
that  persons  should  not  attempt  to  ride  on 
the  outside  of  the  cars,  tried  to  persuade 
Harbert  to  get  off,  but  without  success.  He 
then  attempted  to  remove  blm  by  force,  but 
Harbert  resisted  his  efforts,  and,  after  a  de- 
lay of  five  minutes  had  been  caused  in  this 
manner,  he  signaled  the  car  to  proceed,  with 
Harbert  still  standing  on  the  step  and  cling- 
ing to  the  car.  The  next  station  was  at 
James  street,  where  no  stop  was  made.  Be- 
tween James  street  and  the  next  station  the 
track  crosses  a  bridge  over  the  Kansas  river, 
the  Iron  pillars  of  which  are  so  near  the 
track  as  to  leave  but  little  clearance.  As 
the  car  ran  upon  this  bridge,  Harbert  struck 
one  of  these  pillars  and  was  knocked  off  the 
car,  receiving  fatal  injuries. 

The  prlndpal  question  involved  is  whether 
the  established  facts  preclude  a  recovery  by 
the  plaintiff.  Obviously  Harbert  was  guilty 
of  such  misconduct  that  no  liability  could  at- 
tach to  the  company  upon  the  basis  of  any 
mere  negligence  on  its  part  The  court  In- 
structed that,  if  Harbert  rode  upon  the  out- 
side of  the  car  In  spite'  of  the  objections  of 
the  company's  employes  (which  the  Jury 
found  to  be  the  case),  he  was  a  trespasser, 
and  the  defendant  owed  him  no  duty  except 
not  to  Injure  him  wantonly.  Therefore,  In 
order  to  Justify  the  verdict  rendered,  the  evi- 
6ieace  must  have  warranted  a  finding  of  wan- 
tonness. Whether  it  did  so  is  the  exact 
question  to  be  determined.  We  think  an 
affirmative  answer  must  be  returned  on  the 
ground  that  the  Jury  may  reasonably  have 
concluded  that  the  following  were  the  essen- 
tial facts  of  the  tragedy:  The  conductor 
knew  that  Harbert  was  riding  on  the  step 
outside  of  the  car.  He  knew  that  the  pillars 
of  the  bridge  were  so  near  the  track  that,  if 
Harbert  remained  in  that  position,  the  sway- 
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tng  of  the  car  was  certain  to  cause  him  to  be 
struck  and  probably  kUled.  Harbert  did  not 
know  that  the  pillars  were  close  enough  to 
strike  him,  and  at  all  events,  after  the  James 
street  station  had  been  passed,  could  have 
done  nothing  to  extricate  himself  from  his 
predicament.  After  passing  James  street, 
the  conductor  knew  that  Harbert  was  utter- 
ly unable  to  help  himself,  and  knew  that  if 
the  car  proceeded  at  its  usual  speei,  without 
stopping  to  allow  Harbert  to  get  otC  or  to  en- 
ter the  car,  he  would  be  certain  to  strike  one 
of  the  iron  pillars  and  be  seriously,  and  prob- 
ably fatally,  hurt  Knowing  that  such  course 
must  result  In  the  Injury  and  probable  death 
of  Harbert,  he  allowed  the  car  to  go  on  with- 
out even  slackening  speed,  to  the  Inevitable 
catastrophe.  The  conductor,  therefore,  hav- 
ing the  power  to  save  Harbert's  life,  deliber- 
ately allowed  him  to  be  killed.  This  amount- 
ed to  wantonness  and  rendered  the  company 
liable,  irrespective  of  Harbert's  own  miscon- 
duct. 

In  Holwerson  v.  St  Louis  &  S.  By.  Co., 
167  Mo.  216,  67  S.  W.  770,  50  L.  E.  A.  850, 
cited  by  the  appellant  this  language  is  used, 
suggesting  tliat  what  might  be  called  "con- 
tributory wantonness"  should  constitute  a 
defense  analogous  to  contributory  negli- 
gence :  "But  will  it  be  said  that  human  im- 
agination cannot  conceive  a  case  of  wanton- 
ness on  the  part  of  both  parties?  The  an- 
swer is  plain.  Wantonness  by  both  parties 
is  Just  as  conceivable  as  negligence  by  both 
parties.  But  a  single  illustration  will  suffice 
to  point  the  rule.  A  man  determines  to  com- 
mit suicide.  He  has  no  property  and  no  life 
insurance.  .  He  will  leave  his  family  desti- 
tute. To  provide  for  his  family,  he  lies  down 
on  a  railroad  track.  The  track  is  straight 
and  the  engineer  can  easily  see  the  man  on 
the  track  in  time  to  stop  the  train  before  kill- 
ing, him.  Instead  of  doing  so,  he  intentional- 
ly and  wantonly  increases  the  speed  of  the 
train  and  runs  over  the  man.  The  widow  or 
children  sue  the  railroad  company  for  dam- 
ages, and,  upon  proof  that  the  railroad  em- 
ployes wantonly  inflicted  the  injury,  they  re- 
cover a  verdict  and  thus  the  deceased  has 
provided  for  his  family  at  the  same  time  he 
has  carried  into  effect  his  Intentional  or  wan- 
ton purpose  to  destroy  himself.  The  wanton- 
ness of  the  defendant  Is  made  the  sole  deter- 
mining factor  in  the  solution  of  the  problem 
of  liability,  and  the  wantonness  of  the  de- 
ceased is  not  considered  or  taken  into  ac- 
count when,  if  it  had  been,  the  result  would 
necessarily  have  been  the  same  as  in  a  case 
of  negligence  and  contributory  negligence." 
157  Mo.  242,  57  S.  W.  778,  50  L.  R,  A.  850. 

We  express  no  opinion  as  to  the  liabil- 
ity of  the  company  in  the  Imagined  drcum- 
stances,  but  assuming  the  suggestion  made 
to  be  sound,  it  does  not  follow  that  the  pres- 
ent Judgment  should  be  reversed.  However 
reprehensible  the  conduct  of  Harbert  may 
b«ooniddered,  it  did  not  compel  the  conclusion 


that  he  desired  to  be  killed.  He  may  have 
supposed  that  by  keeping  close  to  the  car  he 
could  escape  contact  with  the  bridge.  He 
may  have  assumed  that,  after  the  car  had 
proceeded  far  enough  to  avoid  the  rest  of  the 
crowd,  the  conductor  would  let  him  in. 
There  was  evidence  that  he  pounded  on  the 
door  and  called  to  those  Inside  to  open  It 
and  admit  him.  He  may  have  calculated 
that  there  would  be  passengers  to  alight  at 
the  James  street  station,  and  that  he  would 
then  be  in  a  position  to  effect  an  entrance. 
One  witness  testified  that  he  said  he  was  go- 
ing to  ride  the  car  to  Rlverview  (across  the 
river),  but  the  testimony  as  to  Just  what  he 
did  say  was  conflicting,  and  the  Jury  may 
well  have  doubted  his  saying  be  was  going 
to  ride  on  the  outside  of  the  car  to  any  par- 
ticular place,  when  he  was  obviously  strug- 
gling to  gain  an  entrance.  Moreover,  as  al- 
ready stated,  after  the  James  street  station 
had  been  passed,  there  was  nothing  he  oould 
do  to  prevent  the  catastrophe.  Only  the 
employes  of  the  company  could  save  him, 
and  one  of  them,  so  the  Jury  must  be  deemed 
to  have  found,  knowing  of  his  peril,  refused 
to  exercise  the  power  which  he  possessed  to 
spare  his  life.  The  contention  is  made  that 
there  was  no  evidence  that  the  situation  of 
Harbert  was  known  to  the  conductor,  who 
denied  all  knowledge  of  it  One  witness, 
however,  speaking  of  the  circumstances  un- 
der which  the  car  left  the  State  Line  station, 
said:  "The  conductor  gave  two  bells  and 
went  on."  When  the  conductor  gave  the 
bells  he  was  standing  in  the  exit  side  of  the 
circle  and  "was  looking  right  out  towards 
the  door,  towards  the  gentleman  on  the 
steps.  The  conductor  could  see  through  the 
glass  door  and  see  the  man  on  the  steps." 
This  witness  added  later  that  he  could  not 
say  for  sure  whether  the  conductor  could  see 
the  man,  because  he  could  not  remember  how 
tall  the  men  were  who  were  standing  tn 
front  of  him.  Another  witness  testified : 
"The  conductor  on  the  Inside  of  the  car  said 
to  Harbert  'Tou  can't  ride  in  here,'  or  'You 
can't  ride  here,'  or  something  to  that  effect" 
He  was  asked:  "What  did  yon  see  the  con- 
ductor do  while  the  car  stood  there?"  He 
answered:  "Well,  he  wasn't  doing  anything, 
only,  I  believe,  he  reached  over  and  rapped 
on  the  door  and  told  the  fellow  to  get  off." 
Clearly  it  was  a  fair  question  for  the  Jury  to 
determine  whether  the  conductor  knew  of 
the  presence  of  Harbert 

[3]  Hie  original  petition  referred  to  the 
conduct  of  the  company  as  constituting  "neg- 
ligence," not  using  tibe  term  "willful"  or 
"wanton."  After  the  evidence  was  in  (and 
after  the  time  had  elapsed  within  which  an 
original  action  could  have  been  begun),  she 
was  allowed  to  amend  her  pleading  by  the 
insertion  of  both  these  adjectives,  qualifying 
the  term  "negligence"  wherever  it  was  used. 
The  allowance  of  this  amendment  is  com- 
plained of.  The  petition  charged  the  defend- 
ant with  the  commission  of  acts  which,  aa 
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we  hare  already  determined,  amoanted  to 
^rantonness.  ,  The  original  omission  to  char- 
acterize them  in  so  many  words  as  snch  was 
not  material,  and  the  subsequent  addition  of 
such  characterization  was  not  prejudicial. 
Way  T.  Bronston,  138  Pac.  601,  decided  at 
this  session. 

[4]  Complaint  la  made  of  the  Instruction 
given  regarding  the  measnre  of  damages. 
The  Jury  were  told  that  they  might  talce  in- 
to consideration  "the  station  in  life  of  the 
deceased  and  the  plaintiff,"  and  the  sentence 
of  which  this  was  a  part  was  open  to  the 
construction  tliat  the  jury  might  consider  the 
"age,  health,  occupation,  and  character"  of 
the  plaintiff  as  well  as  of  the  decedent  The 
criticism  Is  rather  verbal  than  substantial. 
The  enumeration  of  the  matters  to  be  con- 
sidered in  tUs  connection  included  "the  loss 
by  the  plaintiff  of  the  society,  aid,  and 
comfort  of  her  husband."  But  In  the  same 
instruction,  both  before  and  after  the  words 
Just  quoted,  the  Jury  were  expressly  told 
that  the  allowance  should  be  for  such  sum  as 
would  compensate  the  plaintiff  for  her  pe- 
cuniary loss.  The  verdict  was  for  $2,000, 
and  It  seems  clear  that  no  actual  prejudice 
resulted.  The  language  used  in  Stoner  ▼. 
Kansas  Qty,  89  Kan.  554,  132  Pac.  207,  is  di- 
rectly applicable:  "Standing  alone,  the  state- 
ment might  be  taken  as  authorizing  solace 
money  as  an  independent  Item  of  damages. 
It  was  preceded  and  followed,  however,  by 
other  statements  which  expressly  limited  re- 
covery to  pecuniary  damages  only,  and  conse- 
quently it  is  not  likely  that  It  was  miscon- 
strued." 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(81  Kan.   438) 
SCHMIDT  V.  KANSAS  CITT-WBSTBRN 
BT.  CO.t 

(Saprone   Court  of   Kansas.     Feb.   T.   1914.) 

(Byllabu*  It  the  Court.) 

Cabbixss  (8  365*)— Wanton  Injxtbt  to  Pab- 

BBNOEB— Liability. 

While  a  passenger  upon  a  railroad  should, 
upon  the  request  of  the  conductor,  pay  fare  or 
leave  the  train  and  make  no  forcible  resistance, 
although  be  has  already  paid  bis  fare,  yet,  if  he 
does  resist,  and  in  ejecting  him  he  is  wantonly 
injured  by  the  company's  employes,  acting  in 
the  scope  of  their  employment,  the  company  is 
Uable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1450-1462;   Dec.  Dig.  |  365.*] 

Porter,  J.,  dissenting. 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  Fred  Schmidt  against  the  Kan- 
sas City-Western  Railway  Company.  From 
.  Judgment  for  plaintiff,  defendant  appeals. 
AtUrmed. 


C.  F.  Hntchlngs,  of  Kansas  City,  Mo.,  W. 
W.  Hooper  and  A.  M.  Jackson,  both  of 
Leavenworth,  and  McCabe  Moore,  of  Kan- 
sas City,  for  appellant  Lee  Bond  and  M.  N. 
McNaughton,  both  of  Leavenworth,  for  ap- 
pellee. 

BENSON,  J.  ^n»la  action  was  brought  by 
a  passenger  upon  the  defendant's  railway  to 
recover  damages  for  personal  Injuries,  suf- 
fered through  the  alleged  wanton  conduct 
of  Its  conductor  and  motorman  in  ejecting 
Mm  from  a  car.    . 

The  plaintiff,  a  paper  hanger,  63  years  of 
age,  entered  the  car  about  10  o'clock  in  the 
evening  at  a  street  intersection  In  Kansas 
City  to  go  to  his  home  at  Northwest  cross- 
ing. At  Welbom,  while  being  ejected  from 
the  car,  he  was  Injured  upon  his  head,  back, 
and  shoulders  by  colliding  with  the  street 
pavement  B^vldenoe  on  his  part  tended  to 
prove  facts  as  follows:  The  conductor  took 
from  his  book  of  commutation  tickets,  a 
ticket  good  for  a  continuous  ride  to  North- 
west crossing.  After  changing  cars  at  Chel- 
sea park,  the  conductor  of  the  car  to  which 
the  change  was  made,  called  for  his  fare, 
and  was  Informed  that  his  ticket  had  been 
taken  up  on  the  first  car.  The  conductor 
Insisted  that  another  ticket  should  be  given 
up  or  fare  paid,  but  the  plaintiff  declined 
to  do  so.  After  some  parleying,  the  conduc- 
tor passed  on  making  collection  from  other 
passengers  and  then  returned  to  the  plaintiff 
and  again  demanded  a  ticket  or  fare.  The 
plaintiff  stUl  refused.  The  car  was  stopped 
at  Welborn,  and  the  conductor  then  called 
to  his  assistance  the  motorman,  who  seized 
the  plaintiff  by  the  collar  to  eject  him.  He 
resisted  removal  by  holding  to  the  back  of 
the  seat  In  front  of  him  as  best  he  could, 
while  holding  some  parcels  under  each  arm, 
and  protesting  that  he  should  not  be  put  off 
because  he  had  paid  his  fare.  The  motor- 
man,  however,  forcibly  took  him  to  the  plat- 
form at  the  rear  of  the  car,  kicked  and  push- 
ed or  threw  him  violently  to  the  ground. 
Uls  head  and  shoulders  struck  the  pavement 
causing  severe  injuries.  He  was  left  unco|i- 
sclous  lying  In  the  roadway  while  the  car 
moved  on  a  short  distance.  Upon  an  ex- 
clamation of  a  passenger  that  the  man  had 
been  lUlled,  the  conductor  stopped  the  car, 
and  with  the  motorman  went  back  and  pull- 
ed the  plaintiff,  then  lying  near  the  track,  to 
the  roadside  and  left  him  there,  apparently 
still  unconscious.  They  then  returned  to  the 
car  which  moved  on.  Some  time  afterwards, 
the  plalntifTs  son  came  with  a  wagon  and 
took  him  home. 

On  the  other  hand,  evidence  was  given 
tending  to  show  that  the  plaintiff  was  intoxi- 
cated ;  that  the  first  conductor  did  not  take 
up  his  ticket  and,  when  the  payment  of 
fare  or  a  ticket  was  demanded,  he  became 
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abusive,  and,  when  the  motomian  was  call- 
ed, used  Tile  and  profane  language,  created 
a  disturbance,  and  (ought  the  motomian; 
that  the  employes  used  no  upnecessary  force, 
and  ejected  him  only  after  he  had  repeated- 
ly refused  to  give  up  a  ticket  or  pay  fare  or 
leave  the  car;  and  that,  when  forced  out 
to  the  platform,  he  suddenly  broke  loose  from 
the  hold  of  the  motorman,  who  was  about 
to  lead  him  down  the  steps,  and  this  caused 
him  to  fall  to  the  ground. 

The  material  facts,  found  by  the  Jury  In 
answering  special  queatlpns  are: 

"About  how  frequently  had  he  been  In  the 
habit  of  riding  on  said  cars  between  said 
points  during  the  time  stated  above?  Ana. 
About  three  to  five  days  per  week. 

"Old  the  plaintiff  have  a  commutation 
ticket  book  containing  tickets  entitling  him 
to  ride  from  Kansas  City,  Kan.,  to  North- 
west crossing?    Ans.  Yes. 

"Did  the  plaintiff  still  have  this  commuta- 
tion book  with  tickets  in  It,  when  he  boarded 
the  second  car?     Ans.  Tea. 

"When  the  conductor  on  the  second  car 
reached  the  plaintiff,  did  he  ask  him  to  let 
him  see  his  commutation  book?  Ans.  He 
asked  for  ticket. 

"Did  the  plaintiff  refuse  to  let  him  see 
it?    Ans.  Yes,  he  said  he  had  paid  his  fare. 

"Was  the  plaintiff  under  the  influence  of 
Intoxicating  liquor  at  that  time?  Ans. 
SllghUy  intoxicated. 

"Did  he  use  profane  language  to  the  con- 
ductor?   Ans.  He  used  the  word  'damn.' 

"Did  the  conductor  tell  the  plaintiff  that 
he  would  either  have  to  pay  his  fare  or 
get  off  said  car?    Ans.  Yes.    •    •    • 

"Did  the  motorman  assist  the  conductor 
in  putting  the  plaintiff  off  said  car?  Ans. 
5fes. 

"Did  the  conductor  call  for  the  assistance 
of  the  motorman?    Ans.  Yes. 

"Did  the  plaintiff  resist  both  the  conductor 
and  motorman?    Ans.  He  held  onto  seat" 

The  Jury  were  instructed  that:  "The 
plaintiff  bad  no  right  to  insist  on  riding  on 
the  car  of  the  defendant  company  •  •  • 
without  giving  him  the  proper  ticket,  or  pro- 
ducing evidence  that  he  had  paid  his  fare, 
or  without  paying  his  fare,  in  violation  of 
the  regulations  of  the  company;  he  had  no 
right  to  resort  to  force  to  compel  the  per- 
formance of  the  contract,  and,  when  he  fail- 
ed and  refused  at  the  request  of  the  conduc- 
tor to  either  give  his  ticket  or  pay  his  fare 
to  the  conductor,  or  produce  some  evidence 
In  accordance  with  the  regulations  of  the 
company  that  he  had  paid  his  fare,  be  should 
have  gotten  off  the  car  when  ordered  by  the 
conductor  to  do  so ;  and  he  had  no  right  to 
Invite  force  In  his  rejection  or  removal,  by 
refusing  to  leave  the  car  when  so  ordered  by 
the  conductor,  merely  to  make  a  chse  against 
the  company,  or  to  Increase  hts  damages." 

The  court  also  instructed  the  Jury  that  If 


the  plaintiff  so  refused  to  pay  fare^  or  pro- 
duce evidence  of  previous  payment,  and  re- 
fused fo  leave  the  car,  stopped  for  that 
purpose,  when  he  was  told  to  get  off,  that  he 
then  became  a  trespasser,  and  the  conductor 
or  motorman  had  the  right  to  eject  him; 
"but  In  so  doing  they  should  not  use  unnec- 
essary force  or  excessive  violence;  i^  bow- 
ever,  you  believe  the  plaintiff  forcibly  resist- 
ed being  put  off  the  car,  he  cannot  recover 
for  the  force  used  in  overcoming  his  resist- 
ance, where  such  force  Is  without  intention 
on  the  part  of  tlie  conductor  or  motorman, 
or  both,  to  commit  unnecessary  Injury.  In 
such  case,  the  defendant  is  only  liable  for 
such  unnecessary  force  or  excessive  vio- 
lence as  is  willful,  wanton,  or  malicious." 

It  is  not  disputed  that  the  plaintiff  was 
in  the  wrong  in  refusing  to  pay  fare  and 
in  resisting  removal  from  the  car.  The  rule, 
as  stated  in  the  instructions,  that  a  passen- 
ger should  in  such  a  situation  pay  the  fare 
demanded  or  leave  the  train  when  ordered 
to  do  so,  when  stopped  at  a  suitable  place 
for  that  purpose,  is  not  questioned  by  the 
plaintiff.  A,,  T.  &  S.  F.  S.  Go.  v.  Oants,  38 
Kan.  608,  17  Pac.  54,  6  Am.  St  Rep.  780:  A.. 
T.  &  S.  F.  B.  Co.  V.  Hogue,  CSO  Kan.  40,  31 
Pac.  698;  Chase  v.  Railway  Co.,  70  Kan. 
546,  79  Pac.  153;  Mosher  v.  St  Louis,  etc.. 
Railroad  Co.,  127  U.  S.  390,  8  Sup.  Ct  1324, 
32  L.  Ed.  249;  Hale  on  Bailments  and  Car- 
riers, 1 109 ;  Hutchinson  on  Carr.  f  5S0  J. 

The  plaintiff  rests  the  recovery  upon  the 
principle  that,  although  he  was  in  the  wrong 
or  even  a  trespasser  after  refusing  to  pay 
fare,  still  the  company  had  no  right  to  in- 
flict wanton  injuries  in  ejecting  him.  In 
Railroad  Co.  v.  Day,  68  Kan.  726,  730,  75 
Pac.  1021,  1023,  the  rule,  supported  by  cita- 
tions of  other  decisions  of  this  court  Is  stat- 
ed as  follows:  "The  rule  of  liability  in  such 
cases  Is  that  a  railroad  company  is  liable  in 
ejecting  trespassers  from  its  trains  when  In 
doing  so  It  is  guilty  of  willful  or  malldoos 
acts  amounting  to  wanton  negligence." 

The  charge  of  wanton  and  willful  injury 
was  made  in  the  petition,  that  issue  was 
plainly  submitted  in  the  Instructions,  and 
was  determined  by  the  Jury,  by  the  general 
verdict,  in  favor  of  the  plaintiff  upon  cont- 
petent  evidence. 

Several  errors  are  alleged.  An  objection 
was  made  to  an  affidavit  read  in  evidence 
which  had  been  taken  and  filed  pursuant  to 
section  6945  of  the  General  Statutes  of  1909 
(Code  dv.  Proc.  8  350),  but  nothing  substan- 
tial appears  in  the  objection. 

Error  Is  alleged  in  Oie  order  overruling  a 
demurrer  to  the  plaintiff's  evidence  and  In 
denying  a  request  for  an  instruction  to  find 
for  the  defendant,  based  upon  the  contention 
that  there  was  no  evidence  of  wantonness  on 
the  part  of  the  company's  employes.  Little 
comment  is  necessary.  Granting  that  the 
plaintiff  was  as  Intoxicated  and  behaved  as 
badly  as  claimed,  still  it  may  not  have  beoa 
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necessar;  to  throw  him  from  the  car  upon 
the  pavement  and  leave  him  Injured  and  nn- 
consclouB  by  the  roadside.  Yet  the  evidence 
tended  to  prove  that  this  was  done.  Tme 
there  waa  evidence  tending  to  prove  that  he 
was  not  thrown  off,  but  fell  In  consequence 
of  his  own  wrongful  struggle  and  resistance, 
and  that  no  unnecessary  force  was  used.  Or 
wanton  violence  .done,  In  ejecting  him.  Up- 
on this  conflict  in  evidence,  It  was  for  the 
Jury  to  determine  what  the  facts  were  and 
whether  wanton  or  malicious  Injuries  were 
Inflicted. 

The  instructions  are  crltldaed  on  the 
ground  that,  taken  as  a  whole,  they  required 
of  the  defendant  a  degree  of  care  impractica- 
ble In  the  circumstances,  and  did  not  proi>- 
erly  state  the  effect  of  the  unlawful  conduct 
of  the  plaintiff.  One  of  the  instmctiona  In- 
formed the  jury  that  when  the  plaintiff  en- 
tered the  car  he  became  a  passenger,  and 
the  company  owed  him  the  highest  degree  of 
care  in  protecting  him  from  violence  or  in- 
Jury,  but  in  immediate  connection  they  were 
also  told  that,  upon  hla  failure  to  pay  fare 
or  surrender  another  ticket  when  demanded, 
the  employes  of  the  company  had  a  right  to 
eject  htm.  ,The  statement  of  his  rights  as  a 
passenger  were  qualifled  by  a  declaration  of 
the  right  of  the  company  to  eject  him  upon 
bis  failure  to  observe  a  passenger's  duty. 
The  suggestion  that  the  jury  might  have  un- 
derstood that  the  highest  degree  of  care  im- 
plied a  duty  to  call  the  sheriff  to  remove  the 
passenger  is  not  persuasive,  for  the  jury 
were  repeatedly  told  that  the  conductor  and 
motorman  had  the  right  to  put  the  plaintiff 
off  on  his  refusal  to  pay  fare. 

Another  instmction  defined  at  length  the 
dnty  of  railroad  companies  to  protect  pas- 
sengers from  violence  and  Insult  and  to  em- 
ploy competent  and  sober  men.  This  was 
objected  to  as  being  outside  the  issues.  As 
there  was  no  evidence  of  Incompetency  or 
misconduct  of  employes,  escept  In  ejecting 
the  plaintiff,  this  instruction  might  well  have 
been  omitted.  In  view  of  the  careful  man- 
ner, however,  in  which  the  real  Issue  was 
presented,  no  prejudice  could  have  resulted 
from  it  As  already  shown,  the  Jary  were 
told  that,  if  unnecessary  force  was  used  in 
putting  the  plaintiff  off  the  car,  still  the 
company  was  not  liable,  if  it  was  done  with- 
out intent  to  commit  unnecessary  injury. 

Other  objections  to  the  instructions  have 
been  carefully  considered,  but  they  appear  to 
be  unfounded.  While  they  are  lengthy,  the 
real  issue  whether  the  injuries  were  Inflicted 
wantonly  or  maUclonsly  was  clearly  pre- 
sented and,  we  believe,  was  fully  understood 
and  decided  by  the  jury. 

It  is  insisted  that  passion  and  prejudice  of 
the  jury  is  shown  in  the  allowance  of  $500 
exemplary  damages.  As  the  right  to  exem- 
plary damages  was  based  upon  the  wanton 
conduct  of  the  employes,  already  discussed, 
and  the  amount  does  not  necessarily  indicate 
any  improper  motive,  this  objection  cannot 


be  sustained.  The  following  cases,  among 
others,  decide  principles  supporting  the  re- 
covery In  this  action:  K.  P.  Ry.  Co.  v.  Kess- 
ler,  18  Kan.  523 ;  K.  C,  Ft  S.  &  G.  R.  Co.  v. 
Kelly,  36  Kan.  655,  14  Pac.  172,  59  Am.  Kep. 
696 ;  TT.  P.  Ry.  Co.  v.  Mitchell,  56  Kan.  324, 
43  Pac.  244;  Railroad  Co.  v.  Uttle,  66  Kan. 
378,  71  Pac.  820,  61  L.  R.  A.  122,  97  Am.  St 
Rep.  376;  Railway  Co.  v.  Wade,  73  Kan. 
359,  85  Pac.  416;  Harbert  v.  K.  0.  El.  By., 
91  Kan.  — ,  138  Pac.  641  Oust  decided); 
Podesplk  V.  Worcester  ConsoL  St  By.  Co. 
(Mass.)  103  N.  B.  638. 
The  judgment  will  be  affirmed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
SMITH,  and  WEST,  JJ.,  concurring. 

POBTEB,  J.  (dissenting).  I  am  unable  to 
agree  to  an  affirmance  of  the  judgment  in 
this  case.  It  is  true  the  jury  answered  "No" 
to  the  question:  "Was  considerable  force  re- 
quired in  removing  the  plaintiff  from  said 
car?"  This  is  in  direct  conflict  with  the  ev- 
idence of  plaintiff's  witnesses,  one  of  whom 
testified  that  he  took  hold  of  everything  he 
could  get  his  hands  on  and  held  on,  and  the 
evidence  conclusively  shows  that  he  persisted 
in  his  resistance  until  he  was  forcibly  put 
off  the  car,  and  that  it  required  the  combined 
efforts  of  both  the  conductor  and  motorman 
to  remove  him.  Other  answers  of  the  jury 
are  evasive  and  show  that  they  regarded  his 
excuse  that  he  had  already  paid  his  fare  as 
sufficient  to  absolve  him  from  the  plea  of 
contributory  negligence  and  as  a  justifica- 
tion for  forcibly  resisting  his  removal.  That 
such  is  not  the  law  is  well  settled  by  nu- 
merous authorities  which  might  be  cited. 
In  S.  K.  By.  Go.  v.  Hinsdale,  88  Kan.  507, 
514,  16  Pac.  937,  941,  it  was  said  in  the  opin- 
ion: "After  the  train  stopped  and  he  was 
notified  by  the  conductor  to  leave,  he  should 
have  submitted  for  the  time  being.  The  fact 
that  he  caused  himself  to  be  ejected  from 
the  car  can  add  nothing  to  his  cause  of  ac- 
tion. A  party  will  be  entitled  to  as  much 
damage  for  any  wrong  or  injury  quietly  en- 
dured as  if  he  violently  resisted.  •  •  ♦ 
Where  a  party  upon  a  train  is  explicitly  In- 
formed by  the  conductor  that  he  cannot  re- 
tain his  seat  and  must  leave  the  car,  he  then 
knows  that  he  cannot  proceed  longer  upon 
the  train,  but  must  leave,  and  resort  to  his 
legal  remedy  the  same  as  though  he  had  been 
ejected." 

The  evidence  not  only  tends  to  show  that 
plaintiff  was  intoxicated,  but  conclusively 
shows  that  fact.  He  admits  that  he  went  to 
Kansas  City,  Mo.,  that  evening  for  the  pur- 
pose of  drinking  beer,  and  that  he  remained 
with  friends  near  the  state  line  from  6 
o'clock  until  about  11,  and  that  he  was  drink- 
ing beer  during  that  time  on  an  empty  stom- 
ach. When  the  plaintiff's  son  came  with  a 
wagon  to  take  him  home,  he  found  the  plain- 
tiff sitting  in  the  station  at  Welborn.  No 
physician  was  called  to  treat  the  plaintiff 
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for  his  injuries;  but  about  a  week  after  the 
occurrence  he  visited  a  physician  In  com- 
pany with  two  of  his  attorneys  and  was  ex- 
amined wltti  a  view  of  laying  a  foundation 
for  an  action  for  damages.  The  Jury  say 
they  do  not  know  how  much  time  he  lost 
from  his  work  after  being  injured,  but  they 
allow  him  $250  for  the  loss  of  time,  $250  for 
loss  of  earning  capacity,  $1,000  for  his  in- 
juries, and,  in  addition,  $500  for  exemplary 
damages.  In  my  opinion,  there 'is  no  evi- 
dence to  sostain  a  finding  of  exemplary  dam- 
ages,'nor  do  I  believe  that  there  is  such  a 
showing  of  excessive  force  as  to  warrant  any 
Judgment  in  plaintiff's  favor.  I  would  re- 
verse the  Judgment  and  order  a  new  trial  on 
the  ground  of  manifest  prejudice  and  pas- 
sion of  the  Jury  as  shown  by  th^r  findings. 


(U  Kan.  S48) 
LB  BOY  V.  MISSOURI,  K.  4  T.  BT.  CO. 
(Supreme  Court  of  Kansas.    Feb.  7,  1914.) 

(BvUahu*  iy  the  Oourt.) 

1.  Masteb  AMD  Sebvawt  (j  118*)— Satb  Ap- 

PUANCBS— LlABILlTT   OF   MASTEB— DEFKNSB. 

In  an  action  against  the  owner  of  a  coal 
mine  for  the  wrongful  death  of  a  miner,  where 
the  alleged  negligence  was  the  failure  of  de- 
fendant to  comply  with  a  proviaion  of  chapter 
117,  (  6,  Laws  1883  (Gen.  St  1909,  |  «l87), 
wliicb  requires  that  underground  mines  shall 
be  supplied  with  prop  timber  of  suitable  length 
and  size  and  easy  of  access,  it  was  shown  that 
the  defendant  established  its  own  method  of 
conducting  the  operations  of  the  mine,  and  that 
the  custom  was  for  the  driver  to  receive  and 
forward  requests  for  props  and  deliver  the  prop 
timbers  to  the  miners,  that  the  deceased  re- 
quested .props  from  a  driver  who  neglected  to 
forward  the  request  or  to  deliver  the  props, 
and  that  his  failure  so  to  do  occasioned  the 
death  of  the  deceased.  Held,  that  the  primary 
duty  of  the  defendant  was  to  furnish  suitable 
props  and  keep  them  easy  of  access  to  the  min- 
ers and  it  cannot  lie  permitted  to  avoid  its 
liability  for  failure  to  comply  with  the  stat- 
ute because  some  agency  employed  by  it  proved 
untrustworthy.  Cheek  v.  Railway  Co.,  89 
Kan.  247,  131  Pac.  617. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  177,  202,  209;  Dec.  Dig. 
{  118.»] 

2.  Masteb  and  Skbvant  (J  278*)— Action  fob 

WBONOFUL    DKATH  —  SUFFICIENOT    OP    EVI- 
DENCE—WlIXFUI.   Nbgligbnoe. 

Tbe  evidence  examined,  and  held  sufficient 

to  show  a  willful  violation  of  the  statute  and 

to  support  the  special  findings  and  verdict 
(Ed.  Note.— For  other  cases,  see  Master  and 

Servant.  Cent  Dig.  Ji  954,  956-958,  960-969, 

971,  972,  977 ;    Dec.  Dig.  {  27a»] 

3.  Masteb  and  Sebvant  ({  228*)— Death  of 

SEBVANT — CONTBIBnTORT   Neolioence. 
In  such  an  action  contributory  negligence 
Is  not  available  as  a  defense.    Cheek  v.  Hail- 
way  Co.,  supra. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  670,  671;  Dec.  Dig.  } 
228.*] 

4.  Masteb  and  Sebvant  (f  118*)— Mine  Em- 

PL0T4— TiMBEB    PBOPB— DtJTT    TO    FUBNISH. 

The  statute  in  question  does  not  require 
that  a  demand  for  props  must  be  made  by  the 


miner  and  served  upon  tbe  owner  or  boss  of  the 
mine  before  the  obligation  of  the  statute  arises. 
[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  177,  202,  209 ;  Dec.  Dig. 
J  118.*]  a 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Louise  Le  Roy  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

W.  W.  Brown,  of  Parsons,  and  AL  F.  Wll- 
llams,  of  Columbus,  for  appellant  McNelU 
&  McNeill,  of  Columbus,  for  appellee. 

PORTEB,  J.  Tbe  plalntifrs  son,  19  yean 
of  age,  was  killed  while  at  work  in  an  under- 
ground coal  mine  owned  and  operated  by  the 
defendant.  His  death  was  caused  by  the  fall 
of  a  heavy  rock  from  the  roof  of  the  room 
in  which  he  was  at  work.  The  mother  i»- 
covered  a  Judgment  of  $2,00i),  from  which  the 
defendant  has  appealed. 

[1]  The  only  negligence  alleged  Is  the  vio- 
lation of  the  statute  (Laws  1883,  c.  117,  i  6, 
Gen.  Stat  1909,  S  4987)  which  requires  that 
mines  of  this  character  shall  be  supplied  with 
prop  timber  of  suitable  length  and  size  and 
easy  of  access.  The  defendant  demurred  to 
the  evidence,  requested  an  instructed  verdict 
moved  for  Judgment  on  the  special  findings, 
and  also  for  a  new  trial;  the  court  ruled 
against  defendant  on  all  these  matters,  and 
the  principal  contentions  raised  by  the  appeal 
are:  That  the  plaintiff  failed  to  show  that 
deceased  had  made  a  request  of  defendant  for 
props,  that  there  was  no  evidence  of  a  will- 
ful violation  of  tbe  statute,  and  further  that 
the  evidence  shows  that  tbe  Injury  was 
caused  by  the  negligence  of  tbe  deceased. 
All  these  contentions  have  been  foreclosed, 
either  by  the  facts  which  the  Jury  determin- 
ed against  the  defendant,  or  by  former  de- 
cisions of  this  court,  to  which  brief  reference 
will  be  mada  In  Ozorkiewicz  v.  Carr,  83 
Kan.  473,  112  Pac.  135,  where  tbe  alleged 
negligence  of  the  defendant  was  the  failure 
to  comply  with  tills  provision  of  the  statute, 
a  Judgment  sustaining  a  demurrer  was  re- 
versed on  the  ground  that  both  the  question 
as  to  whether  the  defendant  had  violated  the 
law  by  neglecting  to  furnish  suitable  props, 
as  well  as  the  question  whether  such  failure 
was  willful,  was  for  the  Jury  to  determine, 
and  that  it  was  error  to  decide  these  ques- 
tions upon  a  demurrer  to  the  evidence.  The 
claim  of  contributory  negligence  is  based  up- 
on the  fact  that  the  rock  which  fell  was  call- 
ed a  "i)ot  rock,"  which  experienced  miners 
know  is  liable  to  fall  at  any  time;  that 
Henry  Le  Roy  was  an  experienced  min»,  and 
knew  the  danger  of  the  rock  falling,  and 
therefore  was  guilty  of  contributory  negli- 
gence in  remaining  at  work  in  a  position  in 
the  room  wbere,  if  the  rock  fell,  it  would  in- 
jure him.     If  contributory  negligence  were 
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a  defense  to  an  action  nnder  this  statute,  the  ; 
question  whether  he  was  negligent  was  one  ' 
which  the  Jury  have  also  determined  against  i 
the  defendant  . 

[31  In  the  special  findings  they  say  that 
it  was  necessary  for  him  to  be  all  OTer  the ' 
room  In  the  performance  of  his  duty,  and ' 
they  find  that  he  did  not  consider  the  rock  | 
unsafe  without  propping,  although  he  had 
requested  that  props  be  furnished.    But  con-  j 
tributory  negligence  is  no  more  available  as 
a  defense  under  the  mining  statute  than  nn- 
der the  factory  act    Cheek  t.  Railway  Co., 
89  Kan.  247,  131  Pac.  617 ;   Caspar  ▼.  Lewln, 
82  Kan.  604,  629,  109  Pac.  657;    Slater  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  et  al.,  137  Pa& 
943.    The  purpose  of  the  Le^slature  was  to 
prevent,  as  far  as  possible,  Uie  awful  toll  of 
death  and  disaster  occasioned  by  carelessness 
and  Indifference  on  the  part  of  mine  operators 
In  falling  to  take  proper  measures  for  the  | 
safety   of   their   employes   In   nndergronnd 
mines. 

The  findings  are  that  at  this  mine  and  In 
other  mines  in  the  district  the  general  sup- 
ply of  props  is  kept  at  the  top  of  the  mine. 
Usually  a  supply  is  kept  also  at  what  is 
known  as  the  "parting"  of  the  entries.  It  is 
the  custom  for  a  miner,  when  he  desires 
props,  to  notify  his  driver,  and  for  the  driver 
to  request  the  props  from  the  boss  driver 
who  Is  stationed  at  the  "parting."  The  boss 
driver  then  furnishes  to  the  driver  the  props 
from  the  supply  kept  there,  or,  if  necessary, 
obtains  them  from  the  general  supply.  The 
driver  loads  the  props  on  his  car  and  delivers 
them  to  the  miner  at  the  room  where  they 
are  wanted.  This  had  long  been  the  custom, 
and  was  well  known  to  all  the  employes-  of 
defendant  On  the  morning  previous  to  the 
accident,  Henry  Tjb  Roy  requested  from  bis 
driver  that  props  be  furnished  him  2  feet 
10  Inches  long.  They  were  not  supplied.  He 
made  another  request  to  the  same  effect  to 
the  driver  on  the  morning  of  the  accident, 
about  half  an  hour  before  the  rock  felL  The 
driver  testified  that  he  communicated  the  re- 
quest to  the  boss  driver,  but  the  Jury  dis- 
believed his  testimony,  and  found  that  he 
had  not  communicated  it  to  any  one.  The 
Jury  find  further  that  if  the  request  had  been 
complied  with  Henry  Le  Roy  would  have 
used  the  props  for  the  purpose  of  preventing 
the  fall  of  the  rock  in  question. 

[4]  There  is  no  provision  in  the  statute  that 
a  demand  must  be  made  by  the  miner  and 
served  upon  the  owner  or  boss  of  the  mine 
before  the  obligation  of  the  statute  arises. 
The  provision  is  that  the  mine  shall  be  sup- 
piled  with  prop  timber  of  suitable  length 
and  size  and  kept  easy  of  access.  As  said  in 
the  Ozorkiewlcz  Case,  supra,  'Vhether  this 
requirement  waa  complied  with  was  mani- 


festly a  qnestlon  of  ftict"  for  the  Jury  to  de- 
termine. 

[2]  The  point  is  made  that  there  was  no 
evidence  showing  willfulness  on  the  part  of 
the  defendant  In  falling  to  comply  with  the 
provision  of  the  statute.  Section  12  of  the 
original  act  (section  4992,  Gen.  Stat  1909) 
gives  a  cause  of  action  for  loss  of  life  "occa- 
sioned by  any  violation  of  this  act,  or  any 
willful  failure  to  comply  with  its  provisions 
by  any  owner,  lessee,  or  operator,"  and  the 
defendant  insists  there  was  no  evidence  show- 
ing willfulness  in  falling  to  comply  with  the 
provisions  of  the  statute.  The  defendant  es- 
tablished its  own  method  of  conducting  the 
operations  of  this  mine,  Including  the  method 
and  means  for  complying  with  its  statutory 
obligation  In  respect  to  furnishing  prop  tim- 
ber. It  made  the  driver  its  agent  to  receive 
and  forward  requests  for  props  and  to  de- 
liver the  props  to  the  miners.  It  must  have 
realized  that  drivers  were  likely  to  become 
careless  and  indifferent,  and  at  times  would 
fail  to  perform  these  duties.  Having  chosen 
the  method  by  which  the  mine  was  operated. 
It  is  responsible  for  a  failure  resulting  from 
any  deficiency  in  the  means  by  which  its  stat- 
utory obligation  was  to  be  complied  with.  Its 
primary  duty  was  to  furnish  suitable  props 
and  keep  them  easy  of  access  to  the  miners, 
whose  safety  and  lives  depended  upon  the 
performance  of  this  duty;  and  it  cannot  be 
permitted  to  avoid  its  liability  for  failure 
to  comply  with  the  statute  because  some 
agency  employed  by  It  has  proved  nntrust- 
worthy. 

The  legal  question  involved  in  this  conten- 
tion has  already  been  decided  adversely  to  de- 
fendant in  Cheek  t.  Railway  Co.,  89  Kan. 
247,  131  Pac.  617.  An  instruction  was  ap- 
proved in  that  case  which  told  the  Jury  "that 
a  corporation  must  act  through  agents;  that 
if  a  duty  which  the  corporation  must  perform 
be  delegated  to  one  of  its  agents,  he  becomes 
a  vice  principal,  taking  the  place  of  the  cor- 
poration Itself,  and  that  the  corporation  is 
liable  if  he  falls  td  perform  the  duty  delegat- 
ed to  him."  In  the  opinion  "willful  faUure" 
as  employed  in  the  section  of  the  statute 
now  under  consideration  was  construed,  and 
the  law  was  declared  as  follows:  "In  the 
case  of  omissions  neither  bad  purpose  nor 
determined  obstinacy  Is  essential  to  create 
liability,  and  if  one  charged  with  the  duty 
to  observe  the  statute  intentionally  suffer 
mining  operations  to  proceed  without  taking 
prescribed  precautionary  measures,  he  is 
guilty  of  a  willful  failure  within  the  meaning 
of  the  law."    SyL  8. 

We  find  no  error  In  the  record,  and  the 
Jndgment  is  affirmed.  All  the  Justtces  con- 
curring. 
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STATE  T.  HacLEOD. 

(Supreme  Oonrt  of  Washington.     Feb.  16, 
1914.) 

1.  CsnaRAL  Law    (§  1168*)— Rbceftioit  of 

BVIDKNCE — OBDEB  OF  PbOOF. 

On  a  trial  for  manslaughter  resulting  from 
an  attempt  to  produce  an  abortion,  evidence 
that  accused  was  intoxicated  on  certain  of  the 
occasions  when  he  treated  deceased,  if  inadmis- 
sible as  a  part  of  the  state's  case  in  chief,  was 
proper  in  rebuttal  to  affect  his  credibility,  where 
he  testified  in  his  own  behalf,  and  the  irregular- 
ity in  its  admission  out  of  proper  order  was  not 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ctent  Dig.  !|  3124,  3126,  3129-S136,  3144; 
Dec.  Dig.  {  1168.*] 

2.  Cbivinal  Law   (J  3e9»)— Evidenob— Oth- 
kb  Offenses. 

On  a  trial  for  ntansla'aghter  caused  by  an 
attempt  to  produce  an  abortion,  evidence  that 
accused  was  intoxicated  when  he  treated  deceas- 
ed, being  admissible  to  affect  his  credibility, 
was  not  incompetent  because  it  tended  to  prove 
him  guilty  of  4iie  offense  of  practicing  as  a  phy- 
sician while  intoxicated. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {{  822-824 ;  Dec.  Dig.  f  369.*1 

3.  Cbiuinal  Law  ((  610*)- Teshmont  of  aw 
AcooicpuGB— Necesbitt  of  Cobbobobation. 

The  testimony  of  an  accomplice  need  not 
be  corroborated  to  justify  a  conviction,  and 
hence  an  instruction  as  to  the  effect  to  be  given 
to  the  testimony  of  an  accomplice  was  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {$  1124-1126;  Dec.  Dig.  ( 
510.*] 

4.  Cbivinal  Law  ({  1066*)— Appeal— Rbskb- 

VATIOH    OF    GbOTTNDS    OF    REVIEW— EXCEP- 
TIONS. 

Exceptions  to  the  instractlons  mav  not  be 

.  reviewed  on  appeal,  unless  it  appears  that  they 

were  called  to  the  trial  courts  attention  and 

that  be  had  an  opportunity  to  correct  the  alleged 

errors. 

[Ed.   Note.— For   other   cases,    see   Criminal 
Law,  Cent.  Dig.  H  2668,  2670;    Dec  Dig.  S 
1066.*] 
6.  CBimwAL  Law  (|  676*)— Pkematube  Tbiai. 

The  provision  of  Rem.  &  Bal.  Code,  f  2132, 
that  no  person  shall  be  tried  for  felony  until  the 
expiration  of  five  days  from  the  day  of  his 
arrest,  was  waived  where  accused  did  not  claim 
the  benefit  of  the  statute  or -object  to  the  trial 
proceeding  within  five  days. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1294-1296,  1877 ;  Dec  Dig. 
I  675.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  B.  H.  Sullivan,  Judge. 

E.  E.  MacLeod  was  convicted  of  man- 
slaughter, and  lie  appeals.    Affirmed. 

W.  B.  RIdle  and  John  T.  Mulligan,  both 
of  Spokane,  for  appellant  Geo.  H.  Crandall, 
F.  M.  Goodwin,  and  Thomas  J.  Corkery,  all 
of  Spokane,  for  the  State. 

MAIN,  J.  By  information  the  defendant 
was  charged  with  the  crime  of  manslaugh- 
ter. The  facts,  so  far  as  necessary  to  recite 
them,  as  shown  by  the  state's  evidence,  are 
substantially  as  follows:  On  September  12, 
1012,  Annie  Stanley,  a  married  woman,  be- 


Iterlng  that  she  was  then  tn  a  pregnant  con- 
dition, requested  one  Hattle  Lamb  to  ac- 
company her  to  the  office  of  the  defendant. 
These  young  women  were  employed  in  the 
same  household,  Mrs.  Stanley  as  cook,  and 
Miss  Lamb  as  second  maid.  On  this  day 
they  went  to  the  office  of  the  defendant,  a 
practicing  physician,  where,  as  Miss  Lamb 
testifies,  medicine  was  prescribed  for  and  an 
operation  performed  upon  Mrs.  Stanley,  and 
that  she  was  present  at  the  time.  On  the 
day  following,  at  about  the  hour  of  8  o'dodc 
p.  m.,  pursuant  to  an  appointment  which  had 
been-  made  on  the  previous  day,  they  return- 
ed to  the  office.  At  this  time  the  door  to  the 
reception  room  was  locked.  Thereupon  they 
opened  the  door  of  the  private  office  and  dis- 
covered the  defendant  lying  upon  the  floor 
in  an  intoxicated  condition.  Some  one  was 
In  the  office  with  the  doctor  at  the  time.  A 
few  minutes  later  they  again  entered  the 
office  and  found  the  doctor  lying  upon  a 
couch.  He  then  talked  to  Mrs.  Stanley  as  to 
her  condition  and  gave  directions  as  to  fur- 
ther treatment.  On  the  afternoon  of  Sep- 
tember 14th,  the  two  wom«i  again  went  to 
the  office  of  the  defendant,  and,  as  testified 
to  by  Miss  Lamb,  they  then  asked  him  as  to 
his  condition  as  to  sobriety,  and  he  assured 
them  that  he  was  then  entirely  sober.  On 
this  occasion  the  defendant  again  prescribed 
for  Mrs.  Stanley  and  performed  an  opera- 
tion upon  her.  The  day  following,  or  Sun- 
day, Mrs.  Stanley  became  very  ilL  The  de- 
fendant was  sent  for  about  noon.  He  visit- 
ed her,  but  gave  no  further  treatment.  The 
lady  for  whom  the  girls  worked  testified  as  to 
his  apparent  condition  on  the  occasion  of  this 
visit  Later  during  the  same  day  another 
physician  was  called,  and,  at  hia  direction. 
Mrs.  Stanley  on  the  following  morning  was 
taken  to  the  hospital.  Her  Illness  continued, 
and  on  September  26,  1912,  she  died.  There 
was  evidence  that  the  medicines  prescribed 
and  the  operations  performed  were  for  the 
purpose  of  producing  an  abortion,  and  that 
such  medicines  and  operations  would  and  did 
produce  that  result  The  defendant  did  not 
see  Mrs.  Stanley  after  bis  visit  on  Sunday, 
September  16th.  He  admitted  performing 
the  operation  on  the  14th,  but  denied  that  It 
was  tor  the  purpose  of  producing  an  abor- 
tion. He  contradicted  the  evidence  as  to  his 
Intoxication.  On  October  8,  1912,  an  infor- 
mation charging  the  defendant  with  the 
crime  of  manslaughter  was  filed,  and  a  copy 
thereof  was  served  upon  his  attorney.  The 
charging  part  of  the  information  is  as  fol- 
lows: "That  the  said  defendant,  R  E.  Mac- 
Leod, on  the  12th  day  of  September,  1912,  in 
the  county  of  Spokane,  and  state  of  Wash- 
ington, did  then  and  there  unlawfully,  will- 
fully, and  feloniously  advise  a  woman,  to 
wit,  Annie  Stanley,  to  take  certain  medldne, . 
and  did  use  and  employ  an  Instrument  on  the 
person  of  the  said  Annie  Stanley;  and  did 
thereafter,  to  wit,  on  the  14th  day  of  Sei>- 
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tember,  1912,  in  said  county  and  state,  un- 
lawfally,  willfully,  and  f^onlonsly  supply 
medicine  to  ttie  said  Annie  Stanley;  and 
again  did  use  an  instrument  on  the  person 
of  the  said  Annie  Stanley;  all  of  wliicli 
acts  done  by  tite  defendant  as  aforesaid  were 
done  with  the  intent  thereby  to  procure  the 
miscarriage  of  the  said  Annie  Stanley,  and 
each  and  all  of  said  acts  were  then  and  there 
unnecessary  to  preserve  her  life;  and  as  the 
result  of  the  said  use  of  such  medicine  and 
the  said  use  of  the  said  instrument  on  the 
two  dates  set  forth,  the  said  Annie  Stanley, 
on  the  26th  day  of  September,  1912,  in  the 
county  of  Spokane  and  state  of  Wa^ilngton, 
died."  On  the  11th  day  of  October,  1912,  the 
cause  was  tried  and  a  verdict  of  guilty  re- 
turned. On  October  22d  the  defendant  was 
sentenced  to  from  10  to  20  years  in  the  state 
I>enitentiary  at  Walla  Walla.  From  the  Judg- 
ment and  sentence  the  appeal  is  prosecuted. 

[1]  Error  is  sought  to  be  predicated  upon 
the  fact  that  the  witnesses  for  the  state  were 
permitted  to  testify  relative  to  the  defend- 
ant's condition  as  to  intoxication.  This  ev- 
idence was  confined  to  the  specific  times  and 
places  concerned  directly  in  the  treatments 
and  operations.  There  was  no  attempt  to 
show  general  reputation  as  to  drunkenness. 
The  only  reference  to  such  reputation  is 
found  in  the  objection  made  by  counsel  for 
the  defense  to  proof  of  the  defendant's  con- 
dition at  the  specific  times  mentioned.  It 
may  be  admitted,  for  the  purposes  of  this 
decision  only,  that  the  evidence  offered  as 
to  intoxication  was  inadmissible  as  a  part 
of  the  state's  case.  The  defendant  went  up- 
on the  stand  and  testified  in  his  own  behalf. 
In  rebuttal  for  the  puriwse  of  affecting  his 
credibility,  the  evidence  as  to  intoxication  at 
the  times  and  places  mentioned  would  have 
been  competent  Where  offered  evidence  is 
not  competent  at  the  time  admitted,  but  be- 
comes competent  by  the  developments  of  the 
trial,  the  fact  that  it  was  admitted  irregu- 
larly does  not  constitute  reversible  error. 

[2]  it  is  also  claimed  that  the  evidence  of 
lnto.\ication  was  inadmissible  because  it 
tended  to  prove  a  separate  and  distinct  crime, 
that  of  practicing  as  a  physician  while  in  a 
state  of  intoxication.  But  this  contention 
cannot  be  sustained.  If  the  evidence  admit- 
ted was  competent  for  any  purpose,  it  would 
not  become  incompetent  becaqse  of  the  fact 
that  It  might  tend  incidentally  to  show  the 
commission  of  another  and  different  crime. 
State  V.  Hyde,  22  Wash.  651,  61  Pac.  719; 
State  V.  Norris,  27  Wash.  453,  67  Pac.  983; 
State  V.  Dana,  59  Wash.  30,  109  Pac.  191; 
State  V.  Leroy,  61  Wash.  405,  112  Pa&  635. 
In  the  case  last  cited  it  is  said :  "Testimony 
otherwise  relevant  does  not  become  incom- 
petent because  it  may  tend  incidentally  to 
Show  tbat  the  accused  has  committed  another 
crime" — citing  cases. 

[3]  It  is  further  argued  that  Miss  Lamb 
was  an  accomplice,  and  that  the  court  there- 
fore erred  in  failing  to  give  an  instruction 


upon  the  effect  to  be  given  to  the  testimony 
of  an  accomplice,  even  though  no  request 
for  sudi  an  Instruction  was  mad&  In  this 
there  was  no  error.  It  may  be  assumed,  but 
not  decided,  that  Miss  I>amb  was  an  accom- 
plice. But  it  does  not  follow  that  it  became 
the  duty  of  the  court  to  give  an  instruction 
the  absence  of  which  is  complained  of.  The 
rule  in  this  state  is  that  the  testimony  of  an 
accomplice  need  not  be  corroborated  before 
a  conviction  can  be  bad.  In  State  v,  MaUa- 
han,  66  Wash.  21,  118  Pac.  896,  speaking 
upon  this  question  it  is  said:  "Neitlier  is  it 
required  in  this  state  that  the  testimony  of 
an  accomplice  be  corroborated  before  a  con- 
viction cam  be  Iiad.  We  have  always  adhered 
to  the  rule  that  no  corroboration  is  neces- 
sary"— citing  autliorities. 

The  appellant  dtes  authorities  from  other 
Jurisdictions  where  the  testimony  of  an  ac- 
complice must  be  corroborated,  and  the  fail- 
ure on  the  part  of  the  court  to  give  an  in- 
struction to  the  Jury  that  such  is  the  rule  is 
error;  Obviously  those  authorities  are  not 
in  point  under  the  rule  adopted  in  this  state. 

[4]  Numerous  errors  are  assigned  upon  the 
instructions  given.  These,  however,  cannot 
be  reviewed.  The  record  in  no  place  shows 
that  the  exceptions  to  the  instructions  were 
called  to  the  attention  of  the  trial  court  In 
order  that  exceptions  to  instructions  may  be 
reviewed  on  appeal,  it  la  necessary  that  the. 
record  show  that  such  exceptions  were  called 
to  the  attention  of  the  trial  court,  and  that 
the  trial  Judge  had  an  opportunity  to  correct 
aU  errors  alleged  to  have  been  made.  Ooffey 
v.  Seattle  Electric  Co.,  69  Wash.  686,  109 
Pac.  202;  Gerber  v.  .asitna  Indemnity  Co.,  61 
Wash.  184,  112  Pac.  272;  White  v.  Hatliff, 
61  Wash.  383, 112  Pac.  502;  State  r.  Peeples, 
71  Wash.  451,  120  Pac  108;  State  v.  Nels, 
74  Wash.  280,  133  Pac.  444.  Notwithstanding 
this  fact,  it  may  be  said  that  the  Instructions 
have  been  carefully  read  and  in  them  we  find 
no  prejudicial  error. 

[S]  On  oral  argument  it  was  urged  that 
the  cause  should  be  reversed  because  the 
appellant  was  placed  upon  trial  witnin  five 
days  after  the  filing  of  the  information.  Sec- 
tion 2132,  Kem.  &  Bal.  Code,  provides,  among 
other  things,  that:  "•  •  •  No  person 
stiail  be  put  upon  trial  on  an  indictment  or 
information  for  a  felony  until  the  expiration 
of  five  days  from  the  day  of  his  arrest."  In 
this  case  it  is  true  the  information  was  filed 
on  the  8th  of  October  and  the  trial  was  be- 
gun on  the  11th.  But  nowhere  does  it  ap- 
pear that  the  appellant  claimed  the  benefit 
of  the  statute  and  objected  to  Qie  trial  pro- 
ceeding on  the  11th.  In  the  abs^ioe  of  ^such 
timely  objection,  the  benefit  of  the  statute 
is  waived.  The  right  given  by  tlie  statute 
is  not  Jurisdictional. 

The  Judgment  will  be  afllrmed. 

OKOW,  c.  J.,  and  OOSB,  BliLIS,  and 
CHADWICK,  JJ.,  concur. 
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STATE  T.  STURTEVANT.  et  al. 

(Supreme  Court  of  Washington.    Feb.  13,  1914.) 

1.  Navioable   Watbbs    (§   37*)— Lands   un- 
DEB    Watbb  — Shore    Lands  — Riohts   of 

OWNBB. 

The  purchaser  of  shore  land  outside  a  mu- 
nicipality talces  subject  to  the  right  of  the  state 
to  fix  the  harbor  line  in  case  the  land  comes 
within  a  municipality,  and  is  entitled  to  the  land 
up  to  that  line,  which  is  theoretically,  but  not 
actually,  fixed  before  then  at  the  limit  of  nav- 
igability. 

[Ed.  Note.— For  other  cases,  see  NaTigable 
Waters,  Cent.  Dig.  {|  201-226,  285 ;    Dec.  Dig. 

2.  Navioable     Watebs     (f     14*)— Habbob 
Lines. 

Harbor  lines  do  not  necessarily  have  to 
be  laid  in  deep  water. 

W'Eid.   Note. — For   other   cases,   see   Navigable 
kters,  Cent.  Dig.  §g  31-42 ;   Dec.  Dig.  §  14.*] 

3.  CONSTITOTIONAL    LAW     (J     70*)— DlSTBIBTJ- 

TioN  or  Powebs— Enoboachkent  or  Jnoi- 

OIABY— Sale  of  Public  Land. 

The  Supreme  Court  has  no  right  to  deny 
present  shore  owners  the  title  acquired  by  them 
irom  the  state  under  a  policy  evidenced  in  the 
Constitution  and  in  legislative  acts,  on  the 
ground  that  the  lands  were  conveyed  tor  k  con- 
sideration which  now  seems  inadequate,  or 
that  the  state  needs  land  which  has  become 
valuable  in  the  hands  of  such  owners. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {§  12»-132,  187;  Dec  Dig. 
S  70.*] 

4.  Navigable  Watebb  (|  87*)— Lands  undeb 
Wateb— Rights  of  Owner- Statute. 

Under  Seas.  Laws  1913,  c.  183,  confirm- 
ing to  the  owners  of  shore  lands,  bordering  up- 
on water  to  be  artificially  lowered,  title  to  the 
line  of  ordinary  navigability  as  it  may  be  after 
the  lowering,  the  ri^t  of  a  shore  owner  can- 
not be  asserted  until  the  waters  are  actually 
lowered  and  the  land  ceases  to  be  nnder  water. 
[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  {$  201-220,  285 ;  Dec.  Dig. 
S  37.*] 

On  petition  for  rehearing.     Denied. 
For  former  opinion,  see  135  Pac.  1035. 

CHADWICK,  J.  A  petition  for  rehearing 
has  been  filed  by  the  Attorney  General,  by 
the  city  of  Seattle,  the  paric  board  of  the 
city  of  Seattle,  the  county  of  King,  the  town 
of  Renton,  the  town  of  Bothell,  the  Commer- 
cial Waterway  District  No.  2,  municipal  cor- 
porations, and  by  the  defendants  Schertzers. 

The  Attorney  General  complains  tliat  we 
have  foreclosed  the  right  of  the  state  to  flx 
an  Inner  harbor  line  and  create  a  harbor 
area  having  reference  to  present  conditions, 
and  to  thereafter  lower  the  waters  of  Lalce 
Washington.  It  seems  to  be  bis  contention 
that  if  this  were  done,  the  uncovered  land 
would  belong  to  the  state  and  its  grantee 
would  have  no  remedy.  It  is  insisted  that 
this  question  was  not  before  the  court  It 
was  our  Judgment  when  the  opinion  was 
written,  and  is  now,  that  it  was  in  fact  of  the 
very  essence  of  the  case,  and  that  it  was  in- 
cumbent upon  us  to  determine  the  legal  effect 
of  the  deed  made  by  the  state  to  the  Banler 
Beach  Improvement  Company  in  the  llj^t  of 


present  legislation  and  the  present  plan  of 
the  state  to  lower  the  waters  of  Lake  Wash- 
ington. If  that  were  not  the  real  question 
before  the  court,  there  is  no  excuse  for  tliis 
proceeding.  The  state  might  have  fixed  Its 
inner  harbor  line  before  the  waters  were 
lowered,  and  left  it  to  the  shore  owners  to 
bring  an  action  to  determine  its  right  so  to 
do. 

In  his  original  brief  the  Attorney  General 
says:  "Tbis  is  an  action  by  the  state  of 
Washington  •  •  •  to  recover  possession 
of,  and  quiet  title  to,  certain  submerged 
lands  of  Lake  Washington."  He  says:  "The 
lower  court  held  that  by  that  deed  the  stats 
of  Waslilngton  •  •  •  conveyed  all  the 
lands  lying  between  the  line  of  ordinary  lilgb 
water  and  the  line  of  ordinary  navigability, 
and  that  therefore  the  respondents  had  title 
to  the  lands  In  question  as  against  the  ap- 
pellant" And,  also,  "the  only  question 
*  *  *  that  is  t)resented  by  the  appeal  of 
the  state  is.  What  lands  were  conveyed  by 
deed  of  second  class  shore  lands,  executed  . 
and  delivered  by  the  state  in  1904,  or  what  is 
the  water  or  outer  boundary  of  such  grant?' 
Clearly  our  opinion  is  within  the  t>onnds 
fixed  by  the  state  in  its  first  brief,  and  well 
within  the  issues  as  they  were  found  to  be 
and  decided  by  the  trial  judge. 

[1 ,  2]  The  Attorney  General  is  also  of  the 
opinion  that  we  tiave  held  that  the  shore 
owner  is  entitled  to  carry  Us  title  to  the 
line  of  "practical  commercial  navigability"; 
tliat  the  line  of  navigable  water  is  neces- 
sarily to  be  located  in  water  of  sufficient 
depth  to  accommodate  all  shipping.  The  At- 
torney General  assumes  that  the  line  of  navi- 
gability is  the  outer  harbor  line  or  govern- 
ment pier  head  line.  We  have  undertaken  to 
make  it  plain  all  the  way  through  the  opin- 
ion that  the  line  of  navigability  as  there  used 
is  the  inner  harbor  line.  We  say:  "The 
area  lying  between  high  water  and  the  line 
of  navigability  as  fixed  by  the  inner  harbor 
line,  being,  whether  submerged  or  not,  theo- 
retically nonnavlgable,  is  treated  as  land  and 
not  water,  and  is  wholly  within  the  keeping 
of  the  state.  •  •  •  The  owner  of  the 
shore  land  takes  subject  to  the  right  of  the 
state  to  flx  a  harbor  line  in  the  event  that 
the  land  finally  comes  within  the  limits  of 
a  dty.  If  this  be  done  the  boundary  of  the 
shore  land,  under  the  statute  and  repeated 
decisions  of  this  court,  would  be  the  inner 
harbor  line.  Now,  theoretically  that  line  Is 
already  fixed.  It  Is  the  line  of  navlgabUity. 
Although  not  surveyed  and  put  upon  paper, 
the  officers  of  the  state  are  presumed  to  find 
that  line  and  define  it  when  establishing  the 
inner  harbor  line.  •  *  *  inasmuch  as 
the  harbor  line  stands  for  and  includes  both 
the  line  of  ordinary  low  water  and  the  line 
of  navigability,  it  would  seem  that  when  it 
is  defined  the  water  boundary  theretofore 
open  would  be  forever  settled.    •    •    ♦    The 
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deeds  of  sbore  owners,  in  form  as  tbe  one 
tiefore  us,  carry  tlUe  to  the  line  of  navigabil- 
ity as  it  may  be  thereafter  fixed.  •  •  • 
The  state  has  invited  investment  in  these 
lands  upon  the  theory  that,  In  private  own- 
ership, all  land  lying  back  of  inner  harbor 
line  or  the  line  of  ordinary  navigability 
would  be  reclaimed  and  put  to  useful  pur- 
poses." Moreover,  the  act  of  1913  referred 
to  in  our  opinion  confirms  title  In  tbe  owner 
of  tbe  shore  land  to  be  artificially  made  up 
to  "the  line  Of  ordinary  navigability  as  the 
same  shall  be  found  In  such  waters  after 
such  lowering,"  etc. 

Inasmuch  as  this  court  has  held  that  har- 
bor lines  do  not  necessarily  have  to  be  laid 
in  deep  water  (State  v.  Harbor  line  Com'rs, 
4  Wash.  6,  29  Pac.  938)  and  tbe  further  fact 
that  harbor  lines  cannot  always  be  made  to 
follow  the  sinuosittes  of  the  line  of  naviga- 
bility, as  that  term  is  defined  at  common 
law,  that  the  inner  harbor  line  may  at  times 
be  in  deep  water  and  at  other  times  in  shal- 
low water,  but  wherever  fixed,  that  which  is 
within  It  is  land,  and  that  without  is  water, 
we  think  that  there  is  no  room  for  miscon- 
struction or  misimderstandlng  of  our  opinion. 

The  Attorney  General  In  his  brief  does  not 
refer  to  the  act  of  1913  (Laws  1913,  c.  183), 
which  in  Itself  affirms  the  spirit  of  our  de- 
cision, the  only  question  left  open  by  it  is  the 
one  reserved  by  us. 

It  is  the  contention  of  the  municipal  peti- 
tioning bodies  that  the  result  of  our  deci- 
sion may  be  to  put  upon  tbe  state  and  its 
municipal  agents  tbe  burden  and  expense  of 
repurchasing  title  to  some  of  the  lands  con- 
veyed, and  for  that  reason  we  should  recon- 
sider our  decision  and  hold  that  tbe  right  of 
the  state  to  Insist  that  it  has  a  reserve  title 
is  not  foreclosed;  that  the  title  of  the  shore 
owners  is  in  the  nature  of  an  easement  and 
may  be  reasserted  under  the  right  of  jus 
publicum ;  such  doctrine  being  announced 
in  tbe  recent  .case  of  People  V.  Steeplechase 
Park  Co.,  82  Misc.  Rep.  247,  143  N.  T.  Supp. 
503,  and  Oyster  Co.,  v.  Brlggs,  198  N.  Y. 
287,  91  N.  B.  846,  34  L.  K.  A.  (N.  S.)  1084, 
19  Ann.  Cas.  694 ;  Scranton  v.  Wheeler,  179 
D.  S.  143,  21  Sup.  Ct  48,  46  L.  Ed.  126; 
Illinois  Railroad  Co.  v.  State  of  lUinols,  146 
U.  S.  387,  13  Sup.  Ct  110,  36  L.  Ed.  1018, 
and  other  authorities. 

[3]  We  think  It  will  require  no  argument 
to  convince  these  petitioners  that  this  court 
has  no  right  to  deny  the  present  shore  own- 
ers the  title  which  the  state  has  given  them 
because  the  state  has  heretofore  conveyed 
the  lands  for  an  amount  which  seems  Inade- 
quate in  tbe  light  of  subsequent  conditions. 
The  economic  questions  involved  have  been 
heretofore  considered  and  settled  by  the 
Legislature.  Whatever  our  individual  opin* 
ions  may  t>e^  we  have  no  right  to  say  at 
this  time  that  the  policy  of  tbe  people  of  the 
state,  as  evidenced  in  the  Ck>n8titutlon  and 


in  the  several  acts  of  the  Legislature,  and 
tbe  titles  made  by  the  state  at  prices  fixed 
by  it,  should  be  overturned  by  the  courts  for 
the  reason  that  the  state  needs  the  property 
which  has  become  valuable  in  the  bands  of 
private  owners. 

As  to  the  other  question,  the  right  of  the 
state  to  assert  a  right  Jus  publicum  in  any 
of*  the  uncovered  lands,  this  was  expressly 
reserved,  and  we  will  meet  it  when  it  is 
properly  submitted  to  us. 

(Counsel  for  tiie  defendants  Schertzers  re- 
minds us  that  we  have  not  decided,  as  be- 
tween tbe  Sturtevants  and  Schertzers,  the 
right  of  possession  of  the  property  in  con- 
troversy between  this  time  and  the  time 
when  tiie  waters  of  Lake  Washington  are 
actually  lowered,  saying:  "The  opinion 
*  *  *  leaves  entirely  open,  and  does  not 
decide,  the  right  of  possession  of  this  prop- 
erty during  the  Interval  of  time  preceding 
the  lowering  of  the  lake."  Ihej  insist  that 
the  rlj^t  of  possession  will  not  pass  to  the 
cross-appellant  Sturtevant  nntii  tbe  water  is 
actually  lowered. 

[4]  We  agree  with  counsel  that  the  right 
of  the  shore  owner  cannot  be  asserted  until 
the  waters  are  actually  lowered,  and  tbe 
land  thus  to  be  artiflcially  made  comes  into 
being,  not  by  some  legal  fictiou,  but  by  the 
changed  conditions  anticipated  and  referred 
to  in  the  act  of  the  Legislature  of  March  26, 
1913. 

The  petitions  for  rehearing  are  denied. 

CROW,  C.  J.,  and  FULLERTON,  MORRIS, 
PARKER,  ELLIS,  OOSE,  and  MOUNT,  JJ^ 
concnr. 

(78  Wash.  U4) 
PLAZA  FARMERS'  UNION  WAREHOUSE 
ft  ELEVATOR  CO.  v.  RYAN  et  aL 

(Supreme  Court  of  Washington.    Feb.  14, 1914.) 

1,  Bnxs  AND  Notes  (|  66*)— Obdeb— Accept- 
ance—"Bux  OF  Exchange."* 

An  order,  directing  a  debtor  to  pay  a  mm 
of  money  on  the  account  of  the  creditor  Is,  un- 
der Negotiable  Instruments  Act  (Laws  1899, 
c.  149  [Rem.  &  Bal.  Code,  «  3516,  3517])  U 
126,  127,  providing  that  a  bill  of  exchange  is 
an  unconditional  order  to  pay  a  sum  of  money 
to  order  oi  to  bearer,  and  that  a  bill  of  Itself 
docs  not  operate  as  an  assiRnmenl.  or  renrtor  tho 
drawee  liable  unless  be  accepts,  only  a  "bill 
of  exchange,"  and  not  binding  upon  tbe  debtor 
until  accepted. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  EMg.  {  107;   Dec  Dig.  $  66.* 

For  Other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  784-787.] 

2.  Bills  and  Notes  (f  82»)— Obdeb— Aooeft- 

ANCB. 

Under  Negotiable  Instrnments  Act  CLaws 
1899,  c  149  [Rem.  &  Bal.  Code,  S  35221)  I  132, 
providing  that  the  acceptance  ot  a  bill  is  tbe 
signification  by  the  drawee  of  his  assent  to  the 
o^er  of  the  drawer,  and  that  it  must  be  In  writ- 
ing  and  signed  by  the  drawee,  a  written  memo- 
randum by  the  drawee  of  an  order  for  the  bal- 
ance of  a  threshing  account,  reciting  that  1m 
returned  it  because  he  did  not  know  whether 
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the  drawer's  empIoySi  had  been  paid,  and  that 
it  would  have  to  wait  for  30  days,  does  not 
constitute  an  acceptance. 

[Ed.  Mote.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dif.  U  143-148;  Dec.  Dig.  g 
82.*] 

D^artment  1.  Appeal  from  Superior 
Court,  Spokane  County;  J.  Stanley  Webster," 
Judge. 

Action  by  tbe  Plaza  Farmers'  Union  Ware- 
bouse  &  Merator  Company  against  W.  M. 
Ryan,  In  which  W.  F.  P.  Binge  was  sum- 
moned as  garnishee  after  defendant  suffered 
a  default,  and  the  State  Bank  of  Spangle 
Intervened,  claiming  tbe  funds  In  the  bands 
of  tbe  garnishee.  From  a  Judgment  for  the 
Intervener,  plaintiff  api)eals.    Reversed. 

Parks  Sc  Day,  of  Spokane,  for  appellant 
Berkey  ft  Cowan,  of  Spokane,  for  respond- 
ents. 

ELLIS,  J.  Tbe  plaintiff  brought  an  ac- 
tion against  tbe  defendant  Ryan  to  recover 
the  purchase  price  of  goods  sold  and  deliv- 
ered. The  defendant,  falling  to  appear,  suf- 
'  fered  judgment  by  default  Tbe  plaintiff 
sued  out  a  writ  of  gairnlsbment,  making  one 
Binge  garnishee  defendant  Tbe  garnishee 
defendant  answered,  admitting  that  he  was 
Indebted  to  the  defendant  Ryan  at  tbe  time 
of  tbe  service  of  tbe  writ  in  the  sum  of 
$749.02,  but  alleging  that  tbe  State  Bank  of 
Spangle  claimed  tbe  money;  that  be  was  in 
doubt  as  to  who  was  entitled  to  it,  and  there- 
fore deposited  tbe  money  In  court  and 
asked  that  tbe  claimants  litigate  their  rights 
as  to  its  ownership.  The  State  Bank  of 
Spangle  filed  a  complaint  In  intervention, 
alleging  tbat  on  or  about  the  26th  day  of 
September,  1912,  tbe  defendant  Ryan  execut- 
ed and  delivered  to  the  Intervener  a  written 
order  addressed  to  the  garnishee  defendant 
Binge,  directing  him  to  pay  to  the  intervener 
or  its  order  the  sum  of  $749.92,  and  tbat 
thereafter,  utlbn  tbe  same  day,  tbe  intervener 
presented  the  order  to  tbe  garnishee  defend- 
ant, who,  on  the  27th  day  of  September,  prior 
to  tbe  service  of  tbe  writ  of  garnishment  ac- 
cepted tbe  order  in  writing. 

[1]  The  order  and  tbe  alleged  acceptance 
were  attached  to  the  complaint  In  Interven- 
tion as  E}xblbita,  and  read  as  follows: 

"Spangle,  Wn.  Sept  26, 1912.  W.  F.  Binge, 
Plaza,  Wn. — Dear  Sir:  Pay  to  the  order  of 
State  Bank  of  Spangle,  seven  hundred  forty 
nine  &  92/100  Bal.  threshing  acct  Wm. 
Ryan." 

"Dear  Sir:  I  return  tbe  Ryan  order.  Bal. 
of  his  acct  Is  same  as  order  but  I  do  not 
know  if  tbe  bands  have  been  paid  and  will 
have  to  wait  till  30  days  are  up.  Yours 
truly,  Wm.  Binge." 

The  plaintiff  demurred  to  the  complaint  In 
Intervention  on  tbe  ground  that  it  did  not 
state  a  cause  of  action.  The  demurrer  was 
jverruled,  the  plaintiff  refused  to  plead  fur- 


ther, Judgment  was  entered  tn  favor  of  tbe 
intervener,  and  tbe  plaintiff  appealed. 

Tbe  sole  question  presented  for  our  con- 
sideration is  as  to  tbe  legal  effect  of  the  al- 
leged acceptance.  Tbe  order  did  not  operate 
as  an  assignment,  but  constituted  an  inland 
bill  of  exchange  not  binding  upon  tbe  gar- 
nishee defendant  until  and  unless  he  accept- 
ed it  in  writing.  Negotiable  Instrummts 
Act,  IS  126,  127;  Laws  1899,  p.  362;  Rem. 
ft  Bal.  Code,  fS  3516,  3517;  Frederick  ft  Nel- 
son V.  Spokane  Grain  Co.,  47  Wash.  85,  91 
Pac.  570;  Wadbams  v.  Portland,  Vancouver, 
&  Yakima  R.  Co.,  37  Wasb.  86,  79  Pac.  597. 

Tbe  decisions  cited  by  appellant  In  this 
connection  (Belllngbam  Bay  Boom  Co.  v. 
Brlsbols,  14  Wasb.  178,  44  Pac.  163;  and 
Ford  V.  .ffJtna  Life  Insurance  Co.,  70  Wasb. 
29,  126  Pac.  69)  are  not  controlling.  The 
first-mentioned  decision  antedated  the  Nego- 
tiable Instruments  Act,  and  tbe  second  did 
not  involve  negotiable  paper.  Tbe  purpose 
of  tbe  Negotiable  Instruments  Act  was  to 
make  certain  and  uniform  tbe  rules  govern- 
ing negotiable  paper,  displacing  tbe  law  mer- 
chant, which,  tbrough  bard  cases  and  an  ac- 
cumulation of  conflicting  decisions,  bad  be- 
come uncertain  and  variant.  Washington 
Finance  Corporation  v.  Class,  74  Wasb.  653, 
134  Paa  480,  46  L.  R.  A.  (N.  S.)  1043. 

[2]  Tbe  concrete  question,  therefore,  is: 
Did  tbe  writing  last  above  quoted  constitute 
an  acceptance  under  the  Negotiable  Instru- 
ments Act?  That  act  (section  132;  Rem.  ft 
Bal.  Code,  i  3522)  defines  an  acceptance  as 
follows:  "Tbe  acceptance  of  a  bill  Is  tbe 
signification  by  the  drawee  of  bla  assent  to 
the  order  of  the  drawer.  Tbe  acceptance 
must  be  tn  writing  and  signed  by  tbe  drawee. 
It  must  not  express  that  tbe  drawee  will 
perform  bis  promise  by  any  other  means  tban 
the  payment  of  money."  Section  139  of  tbe 
act  (Rem.  ft  BaL  Code,  {  3529)  provides  tbat 
an  acceptance  may  be  either  general  or  qual- 
ified, and  section  141  of  the  act  (Rem.  &  Bal. 
Code,  i  3531)  defines  a  qualified  acceptance, 
so  far  as  here  material,  as  follows: 

"An  acceptance  Is  qu.illfled,  wblcb  la — 

"1.  Conditional,  tbat  Is  to  say,  wtaldi 
makes  payment  by  the  acceptor  dependent  on 
tbe  fulfillment  of  a  condition  therein  stated ; 

"2.  Partial,  that  is  to  say,  an  acceptance 
to  pay  part  only  of  tbe  amount  for  wblcb  the 
bill  is  drawn." 

Tbe  section  first  quoted  makes  it  plain  that 
to  make  an  acceptance  there  must  be  a  sig- 
nification of  the  "assent"  of  the  drawee  to 
the  "order"  of  the  drawer.  Clearly,  his 
mere  admission  of  the  correctness  of  tbe 
amount  of  the  bin  la  not  enough.  He  must 
assent  to  tbe  order,  and  tbe  order  la  to  pay. 
Use  drawee  here  merely  admitted  a  balance 
due  as  stated  in  tbe  bill,  but  be  did  not  as- 
sent to  the  order.  He  added:  "But  I  do  not 
know  If  the  hands  have  been  paid,  and  will 
have  to  wait  till  30  days  are  up."    Tbe  only 


*For  otiiar  oaaas  m*  same  topic  and  Mctlon  NUMBBR  In  Dec  Die.  A  Am.  Dig.  Key-No.  Series  *  ttep'r  Indexss 

Digitized  by  V^OOQIC 


Wash.) 


STATE  V.  CLAUSEN 


653 


fair  implication  1b  that  be  would  take  &o 
action  ot  any  kind,  but  would  wait  until  the 
30  days  had  expired.  This  was  certainly 
no  general  or  absolute  acceptance,  and  we 
fall  to  find  In  the  words  used  a  qualified 
acceptance,  either  conditional  or  partial,  as 
defined  In  the  act.  Having  made  no  promise 
to  pay,  nor  signified  any  assent  to  the  order 
to  v&y,  there  Is  nothing  In  the  added  words 
constituting  a  conditional  acceptance  which. 
In  the  language  of  the  act  (section  141,  supra) 
"makes  payment  by  the  acceptor  dependent 
on  the  fulfillment  of  a  condition  therein  stat- 
ed," nor  do  they  constitute  a  partial  accept- 
ance, since  thore  Is  no  promise  to  pay  any 
part  of  the  amount,  even  at  the  end  of  30 
days,  or  when  the  hands  hare  been  paid. 
Under  the  law  merchant  there  was  no  re- 
quirement that  the  acceptance  be  In  writing. 
A  mere  verbal  acceptance  was  sufficient 
Xlie  following  verbal  expressions  have  been 
held  insufficient  to  constitute  an  acceptance: 
"There  Is  your  bill.  It  Is  all  right"  Powell 
V.  Jones,  1  Bsp.  17.  "This  bill  will  be  paid, 
but  we  cannot  allow  yen  for  a  duplicate 
protest"  Anderson  v.  Heath,  4  Maul.  &  Sel- 
wyn,  308.  See,  also,  Martin  v.  Bacon,  2  Mill, 
C!onst  (S.  C.)  132;  Parkhurst  v.  Dickerson, 
21  Pick.  (Mass.)  307.  l<hc  Negotiable  Instru- 
ments Act,  which  requires  that  the  accept- 
ance be  in  writing,  and  expressly  requires 
the  signification  of  an  assent  to  the  order, 
was  nerer  Intended  to  force  an  Implication 
of  snch  assent  from  words  not  necessarily 
Implying  an  assent  to  the  order,  or  a  promise 
to  pay  at  any  time,  any  amount,  upon  any 
condition.  Signification  of  assent  means  an 
express  assent,  or  the  use  of  words  neces- 
sarily implying  an  assent.  Clearly  the  act 
seeks  to  attain  certainty. 

No  case  cited  by  the  respondent,  whether 
arising  under  the  statute  or  under  the  law 
merchant,  sustains,  as  an  acceptance,  lan- 
guage of  such  doubtfnl  Import  as  that  found 
in  the  writing  here  In  question.  In  Crutch- 
field  v.  Martin,  27  Okl.  764, 117  Paa  194,  the 
words  were:  "I,  John  H.  Gmtcbfield,  accept 
the  above  order  and  agree  to  pay,"  etc.  In 
Wallace  v.  Douglas,  116  N.  G.  669,  21  S.  BL 
887,  the  language  held  an  acceptance  was: 
"Accepted.  Payable  when  I  receive  the  funds 
to  the  use  of  J.  T.  Patterson,  Jr.  R.  M. 
Douglas,  U.  S.  Marshal."  In  Greene  v.  Dnn- 
can,  37  S.  C.  239,  16  S.  E.  966,  the  accepUnce 
read:  "Whenever  Mr.  Sharkey  finishes  hlei 
contract  for  the  building  of  my  two  stores 
In  the  town  of  Greenwood,  I  will  honor  th6 
within  order."  Other  cases  dted  hold  that 
the  word  "except"  will  be  consftrued  to  mean 
"accept,"  and  constitute  an  acceptance 

Under  the  tenns  of  the  statute,  construed 
with  reference  to  the  certainty  which  it  is 
its  manifest  purpose  to  Import  into  the 
law  of  negotiable  Instruments,  we  are  con- 
strained to  hold  that  the  writing  here  in 
question   did   not  constitute   an   acceptance. 


Since  it  Is  the  sole  basis  of  the  complaint  In 
intervention,  the  demurrer  to  that  complaint 
should  have  been  sustained. 
The  Judgment  is  reversed. 

CROW,   C.   J.,   and   MAIN.   OHADWIOK, 
and  GOSB,  JJ^  concur. 


(78  Wash.  103) 
STATB  ex  reL  JONES  t.  CLAUSEN. 
State  Auditor. 

(Supreme  Court  of  Washington.    Feb.  11, 1914.) 

1.  States  (|  60*)— Defott  Auditob— Salabt. 

The  provision  of  the  general  appropriation 
bill  of  1913  (Laws  1918.  c.  12),  approprlatinj: 
S3,600  for  the  salary  of  Deputy  State  Auditor 
tor  two  years,  suspends  the  provision  of  Laws 
1890,  p.  685  (Rem.  &  Bal.  Code,  |  9005),  fiziog 
the  salary  of  the  Deputy  State  Auditor  at  $1,- 
200  per  year,  and  fixes  such  salary  at  $1,800 
per  year  for  the  term  covered  by  the  appropria- 
tion. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  SI  48,  61,  68;    Dec.  Dig.  {  60.*] 

2.  Statutes  (S  218*)— Constbuctioit— Legis- 
lative Intent. 

The  settled  practice  of  the  legislative  and 
executive  departments  of  the  state  to  create 
offices  and  fix  salaries  of  new  and  old  officers  by 
simple  reference  to  the  office  in  the  general  ap- 
propriation bill  is  controllinK  in  determining 
whether  the  Legislature  intended  bv  the  provi- 
sion ot  the  general  appropriation  bill  of  1913 
(Laws  1913,  c.  12),  which  appropriates  $3,600 
for  the  salary  of  the  Deputy  State  Auditor  for 
two  years,  to  fix  the  salary  of  such  officer. 

lEA.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  SS  294.  296;    Dec.  Dig.  |  218.*] 

3.  Statutes  ({  141*)  —  AiiENDUBNr— Fobual 
Requisites. 

Const  art  2,  $  87,  providing  that  no  act 
shall  be  revised  or  amended  by  mere  reference 
to  its  title,  but  shall  be  set  forth  at  full  length, 
does  not  apply  to  an  act  wlilch  is  complete  with- 
in itself,  though  it  repeals  by  implicadon  or 
is  a  substitute  for  a  former  act  on  the  same 
subject 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  81  48, 198, 209 ;  Dec  Dig.  {  141.*] 

4.  Statutes  (|  126*)— Title  and   Subject- 
Mattkb— Apfbofkiation  Bill. 

The  title  of  the  general  appropriation  bill 
of  1913  (Laws  1913,  c.  12),  reading  "An  act 
making  appropriations  for  *  *  *  mainte- 
nance of  and  sundry  expenses  at  the  various 
•  *  *  state  offices  and  for  the  sundry  civil 
exi)enses  of  the  state  government"  sufficiently 
covers  a  provision,  fixing  the  salary  of  the 
Deputy  State  Auditor  for  the  term  covered  by 
the  appropriation,  to  comply  with  Const  art 
2,  {  19,  providing  that  "no  bill  shall  embrace 
more  than  one  subject  and  that  shall  be  ex- 
pressed in  the  title" ;  that  title  being  sufficient 
which  indicates  to  the  inquiring  mind  the  scope 
and  purpose  of  the  law. 

[Bd.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  ||  187-191 ;    Dec  Djg.  f  125.*] 

8.  Statutes  (f  68*)— Appbopbiatiohs— "Gen- 

EBAL  Law.'' 

Appropriation  bills,  though  temporary  in 
duration,  are  nevertheless  general  laws. 

[Eld.   Note. — For   other   cases,    see    Statutes, 
Cent  Dig.  {  70 ;   Dec.  Dig.  |  6a* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3066-8071 ;    voL  8,  pp.  7660,  7670J 

Main  and  Ellis,  JJ.,  dissenting. 
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(Waslv 


Original  application  for  mandamus  by  tbe 
State,  on  relation  of  G.  F.  Jones,  against  C. 
W.  Clausen,  as  Auditor  of  State  of  Washing- 
ton.   Writ  ordered  to  issue. 

A.  J.  Falknor  and  R.  G.  Sharpe,  both  of 
Seattle,  for  plaintiff.  W.  V.  Tanner  and 
Lindsay  L.  Thompson,  both  of  Olympla,  for 
defendant. 

CHADWICE,  J.  Relator  alleges  that  he 
Is  now,  and  ever  since  the  Ist  day  of  Sep- 
tember, 1900,  has  been,  the  Deputy  State  Au- 
ditor. He  brings  this  proceeding  against  his 
principal,  whose  duty  it  is  to  audit  all  claims 
and  draw  warrants  In  payment  of  all  salaries 
provided  by  law,  to  issue  unto  him  a  war- 
rant for  his  November,  1913,  salary  at  the 
rate  of  $1,800  per  year,  or  $150. 

[1]  The  state  Legislature  at  its  flrst  ses- 
sion passed  an  act  fixing  the  'salary  of  tbe 
Deputy  State  Auditor  at  $1,200  per  year, 
payable  quarterly.  Laws  1890,  p.  635-;  Rem. 
&  Bal.  Code,  g  9005.  The  Legislature  at  Its 
last  session  (Laws  1913,  p.  8)  passed  a  gen- 
eral appropriation' bill.  The  title  of  the  act 
Is  as  follows: 

"An  act  making  appropriations  for  the  par- 
chase  of  land  for,  construction  of  build- 
ings at;  for  maintenance  of  and  sundry 
expenses  at  the  various  state  institutions, 
schools  and  state  offices,  and  for  the  sun- 
dry dvil  expenses  of  the  state  govern- 
ment and  for  miscellaneous  purposes  for 
tbe  fiscal  term  beginning  April  1,  1913, 
and  ending  March  31,  1916,  except  as  oth- 
erwise provided,  and  making  an  appropri- 
ation for  certain  deficlendes,  and  declar- 
ing this  act  shall  take  effect  April  1,  1913. 
"Be  it  enacted  by  the  Legislature  of  tbe 

state  of  Washington :    *    *    *    For  office  of 

State    Auditor    •    ♦    •    salary    of   Deputy 

State  Auditor,  $3,600." 

Acting  under  the  advice  of  the  Attorney 
(rcneral,  respondent  has  refused  to  audit  and 
allow  relator's  salary  voucher  for  a  greater 
sum  than  tbe  $100  per  month,  as  provided  by 
the  act  of  1890.  Many  other  officers  and  em- 
ployte  of  the  state  are  similarly  affected,  and 
this  proceeding  has  been  brought  to  obtain 
the  judgment  of  this  court 

Whether  the  Legislature  can  provide  in  a 
general  appropriation  bill  for  an  increase  of 
salary  to  any  officer  whose  salary  has  been 
theretofore  fixed  by  a  general  law,  and,  if 
90,  whether  the  title  of  the  general  appro- 
priation bill  of  1913  is  sufficient  under  article 
2,  fi  19  and  37,  of  the  state  Constitution,  are 
tbe  auestlons  to  be  decided.  These  questions 
so  blend  that  we  will  not  attempt  to  discuss 
them  .separately  but  will  treat  the  case  in  the 
order  in  which  It  most  naturally  presents  it- 
self. 

[2]  Before  going  into  the  law  of  the  case, 
a  r&nune  of  the  practice  of  the  Legislature  in 
the  matter  of  .providing  salaries  for  tbe  em- 
ployes .of -the  state  will  not  be  out  of  plaoe^ 


for  no  safer  guide  to  legislative  intent  is  to 
be  found  than  tbe  settled  practice  of  the 
former  legislative  bodies.  Keeping  in  mind 
the  act  of  1890,  fixing  a  salary  of  $1,200  per 
year,  reference  to  the  general  appropria- 
tion bills  from  that  time  to  tbe  present  re- 
veals the  fact  that  the  Legislature  appro- 
priated and  the  State  Auditor  has  paid  to  the 
Deputy  State  Auditor  salaries  as  follows: 
1891,  $1,800  per  year;  1893,  $1,800  per  year; 
1895,  $1,500;  1897,  $1,200;  1899,  $1,200; 
1901,  $1,500;  1903,  $1,800;  1005,  $1,800;  1907. 
$1,800;  1909,  $1,800;  1911,  $3,600  for  the  bl- 
ennlum ;  1913,  $3,600.  This  practice  has  per- 
tained not  alone  to  the  office  of  Deputy  State 
Auditor.  It  has  been  pursued  with  reference 
to  almost  every  employ^  of  the  state,  espe- 
cially those  who  occupy  subordinate  positions 
and  whose  salaries  were  fixed  at  a  time 
when  they  seemed  sufficient,  but  which  are 
admittedly  meager  when  measured  by  pres- 
ent conditions.  The  assistants  to  the  Attor- 
ney Graeral,  State  Treasurer,  State  Auditor, 
State  Land  Commissioner,  and  Secretary  to 
the  Governor  are  but  a  few  of  tbe  instances 
that  might  be  dted.  To  this  practice  the 
State  Auditor  has  hitherto  subscribed  and 
has  Issued  warrants  for  the  amounts  fixed 
In  the  appropriation  bill,  notwithstanding  the 
several  acts  of  1890  fixing  the  salaries  of 
state  officers  and  their  deputies.  All  of  this 
was  within  the  knowledge  of  tbe  Legislature 
at  the  time  the  act  of  1913  was  passed.  For 
20  years  and  more  it  has  been  the  settled 
practice  of  the  Legislature  and  executive  de- 
partments of  the  state  to-«reate  offices  and 
employments  and  to  fix  salaries  of  new  and 
old  officers  by  simple  reference  to  the  office 
in  the  general  appropriation  bilL  It  has 
been,  and  it  well  should  be,  the  policy  of  the 
courts  in  construing  statutes  bo  ascertain  the 
intent  of  the  legislative  branch  of  the  govern- 
ment No  surer  searchlight  can  be  found 
than  the  settled  practice  of  the  legislative 
body,  for  a  habit  if  tolerated  and  acquiesced 
in  for  a  period  of  years  by  the  people,  and  if 
it  in  no  way  offends  against  any  provision 
of  the  Constitution,  becomes  a  quasi  custom, 
and  of  custom  it  is  said  there  can  be  no  high- 
er law. 

Cotemporaneous  oonstruction  of  an  awro- 
prlatlon  bill  for  a  period  of  30  years  by  the 
Legislature  and  tbe  executive  was  held  in 
Harrison  v.  Mutual  Ben.  Soc,  61  Kan.  134, 
59  Pac  266,  to  be  enough  to  compel  a  hold- 
ing of  a  legislative  intent  to  increase  the 
fees  of  an  officer  notwithstanding  a  prior 
law  fixing  his  fees.  This  method  of  meeting 
the  demand  for  new  places  and  of  increas- 
ing the  salaries  of  offices  created  by  former 
acts  has  never  been  challenged  in  this  state. 
Wherever  questioned  it  has  been  generally 
sustained. 

In  United  States  v.  Fisher,  109  U.  S.  143, 
3  Sup;  Ct  154,  27  L.  Ed.  886,  the  .salary  of 
the  Chief  Justice  of  the  territory  of  Wyo- 
ming was- fixed  at  $3,00&  per  aannm.     Act- 
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June  17,  18701  c  130,  16  Stat  152.  On 
March  31,  1877,  Congress  passed  an  appro- 
priation bill  appropriating  for  the  salary  of 
the  Chief  Justice  $2,600  per  annum.  Sub- 
sequent appropriation  bills  made  the  same 
provision.  It  was  contended  that  the  salary 
was  fixed  by  the  original  act,  and  that,  not- 
withstanding the  appropriation  bill,  the 
Chief  Justice  was  entitled  to  a  greater  sala- 
ry. It  was  held:  "Not  only  do  the  words 
of  the  statute  make  the  intention  of  Con- 
gress manifest,  but  that  Intention  is  plainly 
repugnant  to  the  former  statute,  which  fixes 
the  yearly  salary  of  the  Chief  Justice  at  $3,- 
000.  It  Is  impossible  that  both  acts  should 
stand.  No  ingenuity  can  reconcile  them. 
The  later  act  must  therefore  prevail,  and 
the  earlier  act  must  for  the  time  covered  by 
the  appropriation  acts  above  referred  to  be 
considered  as  suspended." 

The  salary  of  interpreters  in  the  Indian 
country  waa  fixed  by  Congress  at  $400  per 
annum.  In  subsequent  appropriation  bills 
an  appropriation  of  only  $300  was  made  to 
meet  this  salary.  It  was  held :  "This  course 
of  legislation,  which  was  persisted  in  for 
five  years,  distinctly  reveals  a  change  in  the 
policy  of  Congress  on  this  subject,  namely, 
that  instead  of  establishing  a  salary  for  in- 
terpreters at  a  fixed  amount,  and  cutting 
off  all  other  emoluments  and  allowances. 
Congress  intended  to  reduce  the  salaries  and 
place  a  fund  at  the  disposal  of  the  Secre- 
tary of  the  Interior,  from  which,  at  his  dis- 
cretion, additional  emoluments  and  allow- 
ances mi^ht  be  given  to  the  interpreters. 
The  purpose  of  Congress  to  suspend  the  law 
fixing  the  salaries  of  interpreters  in  Nebras- 
ka at  $400  per  annum'  is  Just  as  clear  as  its 
purpose  to  suspend  the  section  forbidding 
any  further  emoluments  and  allowances. 
Our  opinion  is,  therefore,  that  the  intention 
of  Congress  to  fix,  by  the  appropriation  acts 
to  which  we  have  called  attention,  the  an- 
nual salaries  of  interpreters  for  the  time 
covered  by  those  acts  at  $300  each  is  plain 
upon  the  face  of  the  statute.  The  whole 
question  depends  on  the  Intention  of  Con- 
gress as  expressed  in  the  statutes.  Whether 
a  simple  failure  by  Congress  to  appropriate 
any  or  a  sufficient  sum  to  pay  the  salary  of 
an  officer  fixed  by  previous  law  is  of  itself 
an  expression  of  a  purpose  of  Congress  to 
reduce  the  salary  we  do  not  now  decide. 
That  is  not  this  case.  On  the  contrary,  in 
this  case  Congress  has  in  other  ways  ex- 
pressed ita  purpose  to  reduce,  for  the  time 
being,  the  salaries  of  the  interpreters.  This 
purpose  is,  of  coarse,  irreconcilable  with  the 
provisions  of  the  Revised  Statutes  on  the 
same  subject,  and  those  provisions  nrast  be 
considered  as  having  been  suspended  until 
they  were  finally  repealed  by  the  act  of  May 
17,  1882."  United  States  v.  Mitchell,  109 
U.  a  146,  8  Sup.  Ct  161,  27  L.  Ed.  887. 

The  salary  of  our  minister  to  Turkey  was 
fixed  at  $10,000.  Act  March  3,  1875,  c.  153, 
18  Stat  483  (U.  S.  Comp.  St  1901,  p.  1150). 


In  1882,  1883,  and  1884  Congress  appropri- 
ated the  sum  of  $7,500  to  meet  this  salary. 
It  was  contended  by  General  Lew  Wallace, 
who  was  immediately  affected,  that  he  was 
entiUed  to  receive  the  salary  fixed  by  the 
general  law  and  was  not  bound  to  receive  as 
full  compensation  the  amount  appropriated, 
and  be  brought  suit  in  the  Court  of  Claims 
to  recover  the  difference,  or  $2,500.  From 
an  adverse  decision  General  Wallace  appeal- 
ed, and  the  court  affirmed  the  Judgment. 
The  reasoning  of  the  court  does  not  help 
us,  but  the  result  of  the  decision,  when  con- 
sidered with  other  decisions,  of  the  same 
court,  permite  it  to  stand  as  a  sustaining 
authority. 

The  salary  of  certain  Indian  agenta  was 
fixed  by  the  general  statute  at  $1,800  per 
year.  Congress  for  a  term  of  years  appro- 
priated no  more  than  $1,600  per  year.  It 
was  held:  "Congress,  in  the  ten  appropri- 
ation acta  passed  after  the  Revised  Statutes 
and  before  the  close  of  appellant's  term  of 
service,  did  not  recognize  the  salary  of  $1,- 
800  in  respect  to  any  one  of  the  agencies  in 
Callfomia.  It  discriminated  between  them, 
giving  different  salaries  to  different  agen- 
cies ;  some  of  these  being  in  excess  of  any 
prescribed  by  section  2052.  The  fact  of 
discrimination,  and  the  constant  disregard  of 
section  2062  in  respect  to  all  agencies,  indi- 
cates that  the  matter  was  present  in  the 
consideration  of  Congress,  and  that  in  nam- 
ing the  various  amounte  during  these  several 
years  it  was  fixing  the  entire  compensation 
which  it  intended  should  be  given.  It  was 
a  legislative  readjustment  of  salaries,  for  it 
is  not  to  be  believed  that  Congress  during 
all  these  years  was  simply  appropriating  a 
part  of  ttaat  which  it  knew  was  dne  to  Ita 
officers."  Belknap  ▼.  United  States,  150 
U.  8.  688,  14  Sup.  Ct   183,  87  L.'  Ed.  1191. 

The  case  of  United  States  v.  Langston,  118 
U.  S.  389,  6  Sup.  Ct  1185,  80  L.  Ed.  164,  Is 
cited  by  respondent  as  contrary  to  these  cas- 
es, and  upon  comparable  facts  decisive  of 
the  case  at  bar.  We  shall  discuss  this  case 
when  reviewing  the  other  cases  relied  on  by 
respondent. 

A  general  law  of  the  state  of  South  Caro- 
lina fixed  the  salary  of  the  clerk  of  the 
Supreme  Court  at  $800  per  year.  This 
salary  was  an>roprlated  for  14  years,  when 
the  Legislature  appropriated  the  sum  of  $1,- 
000  for  the  salary  of  the  clerk.  It  was  held : 
"It  is  competent  for  the  Legislature,  by 
mean^  of  an  appropriation  act  to  increase 
or  lessen  the  salary  of  an  officer  (where 
there  is  no  constitutional  inhibition),  pro- 
vided the  intent  to  do  so  may  be  fairly  in- 
ferred from  the  languag;e  of  the  statute. 
Belknap  v.  U.  S..  150  U.  S.  588  [14  Sup.  Ct 
183,  87  L.  Ed.  1191],  citing  cases,  including 
U.  S.  V.  Langston,  118  U.  S.  389  [6  Sup.  Ct 
1185,  30  L.  Ed.  164] ;  Buchanan  v.  Treasurer, 
68  S.  a  41S,  47  S.  E.  683.  When  such  in- 
tention Is  dearly  manifest,  the  appropriation 
statute  Is  conaldered  to  be  la  oonfUct  with  a 
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previous  statnte  fixing  snch  salary  and  to 
operate  so  as  to  suspend  the  preyipns  gener- 
al statute  daring  the  currency  of  the  appro- 
priation statute."  Brooks  t.  Jones,  80  S.  O. 
443-449,  61  S.  B.  946. 

The  salary  of  the  marshal  and  librarian 
of  the  Supreme  C!ourt  of  Alabama  was  fixed 
by  general  law  at  $2,000  per  annum.  A 
subsequent  appropriation  bill  allowed  |1,500 
per  year.  The  court  held  that  the  ofiScer 
was  entitled  to  receive  no  more  than  $1,500 
per  year.  A  general  law  of  the  territory  of 
South  Dakota  created  and  fixed  the  salary 
of  the  office  of  veterinary  surgeon  at  $2,500 
per  annum.  The  Legislature  at  a  subsequent 
session  appropriated  "for  the  salary"  of  the 
veterinary  surgeon  the  sum  of  $1,200.  Held : 
"This  enactment,  we  think,  reveals  a  design 
upon  the  part  of  the  state  Legislature  to  re- 
duce the  compensation  of  the  veterinary  sur- 
geon to  $1,200  and  to  establish  a  fixed 
amount  that  should  cover  the  expenses  of 
his  office.  The  purpose  to  suspend  the  law 
fixing  the  compensation  Is  Just  as  clear  as 
Its  purpose  la  to  limit  or  establish  the  amount 
lo  be  paid  for  the  expenses  of  bis  office. 
There  are  certain  well-known  rules  for  in- 
terpreting a  legislative  enactment,  one  of 
which  is  that  It  should  be  Interpreted  ac- 
cording to  the  Intention  of  the  Legislature 
apparent  upon  its  face;  another  that,  when 
two  acts  are  in  Irreconcilable  conflict,  the 
latter  repeals  the  earlier  act,  even  though 
there  are  no  express  repealing  words."  Col- 
lins V.  State,  3  S.  D.  18,  51  N.  W.  776.  This 
case  was  dted  approvingly  in  the  case  of 
Somers  v.  State,  5  S.  D.  321,  58  N.  W.  804. 

In  Owen  v.  Beale,  145  Ala.  108,  39  South. 
9U7,  a  general  law  creating  an  office  and 
fixing  a  salary  with  a  specific  sum  for  ex- 
penses was  held  to  be  repealed  by  a  general 
appropriation  bill  passed  at  a  later  date  and 
allotlng  the  sum  of  $2,500  for  the  mainte- 
nance of  the  department 

The  Assistant  Attorney  General  relies  up- 
on the  following  cases  holding  that  a  general 
law  creating  an  office  and  fixing  the  salary 
cannot  be  repealed  by  an  appropriation  act: 
State  V.  Cutler,  34  Utah,  99,  95  Pac.  1071; 
United  States  v.  Langston,  118  U.  S.  389,  6 
Sup.  Ct.  1185,  30  L.  Ed.  164.  The  Utah 
case  sustains  respondent,  but,  for  reasons  al- 
ready noted  and  to  be  presently  suggested, 
we  conceive  It  to  be  contrary  to  the  decided 
weight  of  authority.  The  reasoning  of  the 
court  implies  a  guardianship  of  the  courts 
over  the  Legislature  which,  if  carried  to  its 
logical  conclusion,  would  make  the  courts, 
and  not  the  executive,  the  holders  of  the  veto 
power.  The  Langston  Case  was  passed  as 
not  offensive  by  the  Supreme  Court  in  the 
Belknap  Case,  supra,  although  Mr.  Justice 
Brewer,  who  wrote  the  opinion  in  that  case, 
said  of  it ;  "While  not  questtoning  at  all  the 
Langston  ;CaBQ,  we  think  It  expresses  the 
limit  in  that  direction."  A  more  discriminat- 
lug  mind  than  that  of  the  writer  is  required 
tp  dlstinguJ^  the  Langston  Case.    If  sound. 


the  Belknap  Case  la  not  sonnd.  Cor  the  dis- 
tinguishing facts  noted  by  Judge  Brewer  are 
about  the  same  as  occurred  in  the  Wallace 
Case  (133  U.  S.  180,  10  Sup.  Ct  251,  33  Lu 
l£d.  571),  which  was  followed.  The  caae 
seems  to  have  been  tried  by  the  Supreme 
Court  and  a  Scotch  verdict  returned. 

[3]  It  is  insisted  that,  although  the  Legis- 
lature might  change  a  fbrmer  law  creating 
an  office  and  fixing  a  salary  through  the 
medlumshlp  of  a  later  appropriation  bUI,  the 
title  of  the  present  act  is  not  sufficient  with- 
in article  2,  |  19,  of  the  Constitution:  "No 
bill  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  tiUe"— and 
article  2,  |  37:  "No  act  shaU  ever  be  revis- 
ed or  amended  by  mere  reference  to  its  ti- 
tle, but  the  act  revised  or  the  section  amend- 
ed shall  be  set  forth  at  full  length." 

If  the  appropriation  bill  were  to  be  treated 
as  an  act  amendatory  of  the  law  of  1890, 
there  might  be  some  merit  ta  respondent's 
contention  that  it  offends  against  section  37, 
and  it  is  upon  the  theory  that  the  appropria- 
tion bUl  is  an  act  amendatory  of  the  previous 
law  that  the  cases  relied  on  by  the  Assistant 
Attorney  General  are  bottomed,  but  this 
court  has  held  that  this  section  does  not  ap- 
ply to  an  act  which  Is  complete  within  It- 
self, although  it  may  repeal  by  Implication 
or  be  treated  as  a  substitute  for  a  former 
act  on  the  same  subject  This  phase  of  the 
law  Is  so  exhaustively  treated  In  the  case  of 
Spokane  Grain  &  Fuel  Co.  v.  Lyttaker,  59 
Wash.  76,  109  Pac.  316,  that  we  shall  not 
pursue  the  Inquiry,  but  rather  proceed  to 
the  question  whether  the  title  of  the  act  (It 
has  been  quoted)  is  sufficient  to  sustain  the 
appropriation  bill  treating  It  as  an  act  which 
repeals  or  suspends  the  former  law  by  impli- 
cation. 

[4]  Passing  to  section  19  it  may  be  said 
that  in  almost  all  of  the  cases  so  far  consid- 
ered it  will  be  noticed  that,  wherever  quoted, 
the  title  of  the  act  was  no  broader  than 
is  the  one  before  us.  These  cases  ate  there- 
fore authority  (negative.  It  is  true)  for  the 
sufficiency  of  the  title  to  the  act  of  1913. 
The  Constitution  does  not  require  that  a  ti- 
tle shall  be  an  index  to  the  body  of  the  act 
It  is  enough  if  it  indicates  to  the  inquiring 
mind  the  scope  and  purpose  of  the  law.  The 
title  may  be  general,  and  all  matters  inciden- 
tal or  germane  thereto  may  be  written  into 
the  body  of  the  law.  This  has  been  declared 
so  often  by  this  court  and  Is  so  familiar  that 
a  list  of  the  cases  would  occupy  space  that 
had  better  be  devoted  to  other  uses.  We  can- 
not conceive  of  a  title  more  general  or  bettei 
calculated  to  direct  the  mind  than  the  words 
employed  in  the  title  before  us:  "An  act 
making  appropriations  for  •  •  •  main- 
tenance of  and  sundry  expenses  at  the  var- 
ious «  •  *  state  offices  and  for  the  sun- 
dry civil  expenses  of  the  state  govern- 
ment   •    •    •  " 

With  the  history  of  the  former  sessiont 
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before  na  and  tbe  admitted  practioe  of  the 
Leglalature  rannlng  over  a  period  of  20 
years,  an  Inqnlrer  would  be  warranted  In 
looking  to  tbe  body  of  tbe  appropriation  bUl« 
wben  passed  by  tbe  Legislature,  for  a  list 
of  tbe  state  otHcera,  tbeir  deputies  and  as- 
sistants, and  for  tbeir  respective  salaries. 
This  practice  has  become  constant  in  our  leg- 
islative sessions,  and  tbe  lawyer,  as  well  as 
the  layman,  may  confidently  look  to  the  ap- 
propriation bills  to  ascertain  the  salaries  of 
our  public  officials. 

[5]  Appropriation  bills,  although  temporary 
in  duration,  are  nevertheless  general  laws. 
They  are  most  carefully  prepared  and  ma- 
turely considered.  If  they  do  not  offend 
against  tbe  Constitution  and  are  found  to 
be  in  irreconcilable  conflict  with  a  perma- 
nent act,  the  latter  wlU  be  held  to  be  sus- 
pended or  repealed  during  tbe  time  the  ap- 
propriation bill  is  in  force.  Brooks  v.  Jones, 
supra;  Buchanan  v.  State  Treas.,  68  S.  & 
415,  47  S.  E.  €83.  "Tbe  whole  question  de- 
pends on  the  intention  of  Congress  as  ex- 
pressed in  tbe  (appropriation)  statutes." 
United  States  v.  Mitchell,  supra. 

In  a  case  involving  the  same  question,  the 
Supreme  Court  of  Pennsylvania  held  that  a 
title  no  broader  than  the  one  assailed  by 
respondent  was  anfficient  Tbe  court  said,  in 
upholding  the  law:  "The  instances  cited  by 
the  appellant  covering  a  period  of  20  years 
since  the  adoption  of  tbe  Constitution  show 
tbe  legislative  understanding  on  tbe  sub- 
ject, and  we  may  fairly  infer  that  of  tbe 
executive  also,  as  tbe  various  acts  dted  were 
approved  by  the  Governors.  Such  under- 
standing and  practice  are  not,  of  course, 
binding  on  tbe  judiciary,  who  are  tbe  ulti- 
mate authority  in  the  interpretation  of  the 
Constitution',  but,  as  the  view  of  tbe  two 
co-ordinate  branches  of  the  government,  they 
are  entitled  to  respectful  consideration  and 
persuasive  force  if  the  matter  be  at  all  in 
doubt"  Commonwealth  ex  rel.  v.  Oregg, 
161  Pa.  587,  29  Atl.  298. 

Although  not  considering  an  appropriation 
bill,  the  words  of  the  Supreme  Court  of 
Indiana  in  State  v.  Gerhardt,  146  Ind.  439, 
44  N.  E.  469,  33  L.  R.  A  313,  In  declaring 
the  settled  practice  of  tbe  Legislature  to  be 
a  cogent  factor  in  determining  tbe  sufficiency 
of  a  title,  are  apropos.  After  citing  many 
acts  of  the  Legislature,  as  we  might  if 
space  permitted,  the  court  said:  "Each  of 
these  acts  might  be  said  to  be  as  amenda- 
tory of  tbe  original  and  existing  laws  upon 
tbe  same  subject  as  is  tbe  statute  in  contro- 
versy. This  continued  and  repeated  practice 
of  the  Legislature,  unquestioned  for  a  period 
of  over  40  years,  becomes  a  potent  factor, 
and  lends  much  strength  to  an  interpreta- 
tion of  tlie  Constitution  favoring  tbe  author- 
ity of  tbe  General  Assembly  to  enact,  in  tbe 
mann^  it  did,  tbe  law  under  consideration. 
Were  we  in  doubt  of  this  leglslatlTe  right, 
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we  should  feel  obligated  to  be  controlled  by 
such  a  practical  expoaitioii." 

Counsel  concedes  tbat  tbe  title  of  the  act  is 
sufficient  to  sustain  a  provision  fixing  the 
salary  of  an  officer  where  no  salary  has  been 
fixed  by  law,  saying,  and  properly  so,  that 
the  case  of  State  ex  rel.  Ross  v.  Clausen,  47 
Wash.  607,  92  Paa  453,  Is  decisive  upon 
that  point  Treating  tbe  ai>propriatlon  blU 
as  a  general  law  and  not  as  an  act  amenda- 
tory of  the  former  law,  we  think  this  con- 
cession is  conclusive  of  respondent's  case. 
If  the  Legislature  can  create  offices  and  fix 
salaries  in  an  appropriation  bill,  it  can  by 
tbe  same  method  repeal  or  suspend  an  exist- 
ing la!w.  This  seems  axiomatic.  The  court 
in  Commonwealth  v.  Gregg,  supra,  said: 
"As  already  said,  it  is  conceded  on  all  bands 
tbat  the  Legislature  bad  ample  power  to  do 
tbe  substantial  thing  that  It  did,  to  wit,  to 
authorize  the  appointment  of  a  clerk  In  the 
office  of  the  prothonotary  and  provide  for 
tils  salary  out  of  tbe  public  treasury,  and,  as 
tbe  purpose  of  such  appointment  and  the 
duties  of  tbe  appointee  were  to  secure  the 
performance  of  the  regular  and  ordinary 
work  of  the  office,  we  are  of  the  opinion  that 
the  Legislature  might  constitutionally  do  it, 
in  the  form  they  did,  by  an  Item  in  tbe 
general  appropriation  bill  for  tbe  Judicial 
department" 

We  are  met  at  this  point  by  respondent 
with  the  following  cases:  State  v.  Cutler, 
supra;  State  v.  Steele,  57  Tex.  200;  State 
V.  Cook,  67  Tex.  205;  Hailey  v.  Huston 
(Idaho)  136  Pac.  212.  The  Cutler  Case  holds 
against  our  conclusion.  Tbe  court  there  pro- 
ceeded upon  the  theory  that  the  appropria- 
tion bill  was  amendatory  of  tbe  original  act 
and  was  not  a  complete  act  covering  tbe 
same  subject-matter.  The  court  admits:  "It 
is  true  that  we  held  in  Mill  v.  Brown,  31 
Utah,  473,  88  Pac.  609,  120  Am.  St  Rep.  9.T5, 
and  In  Marioneaux  v.  Cutler,  32  tJtah,  475, 
01  Pac.  355,  in  harmony  with  the  great 
weight  of  authority,  that  this  constitutional 
provision  does  not  apply  to  independent  acts, 
and  further,  wben  there  is  an  irreconcilable 
conflict  between  a  later  and  a  prior  law,  tbat 
the  later  one  repeals  the  former  by  implica- 
tion." The  Steele  Case  also  sustains  re- 
spondent's contention.  As  we  read  the  Cook 
Case  it  docs  not  touch  the  principle  here  in- 
volved. In  tbe  Huston  Case  the  salary  of 
the  librarian  of  the  State  Historical  Society 
was  fixed  by  a  general  law.  The  Legislature 
at  its  1913  session  appropriated  a  greater 
sum  in  solido  for  salariea  Tbe  title  to  the 
act  was  in  effect,  if  not  in  terms,  as  broad 
as  our  own.  The  reasoning  of  the  court  is 
comprehended  in  tbe  following:  "It  certain- 
ly was  not  contemplated  tbat  an  amendment 
to  a  salary  statute  could  be  tucked  away 
in  a  general  apiiroprlation  bill,  and  no  ref- 
erence made  to  it  in  the  title  of  tbe  bill.  The 
title  to  said  appropriation  bill  would  not 
give  to  any  member  of  the  Legislature  or  to 
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any  other  person  any  Inkling  of  a  pari>08e 
to  Increase  a  salary.  That  section  of  the 
Constitution  which  provides  that  every  act 
shall  embrace  but  one  subject  and  matters 
properly  connected  therewith,  and  that  such 
subject  shall  be  expressed  in  the  title,  was 
for  the  purpose  of  giving  the  members  of  the 
Legislature,  as  well  as  citizens  generally,  no- 
tice of  the  purpose  and  object  of  the  bill, 
and  provides  for  titles  to  all  bills,  as  well  as 
for  a  unity  of  title  and  subject-matter." 

From  what  we  have  already  said  It  wiU 
be  seen  that  our  notion  of  the  place  where 
a  person  seeking  to  ascertain  the  salary  of 
an  officer  would  Inquire  does  not  accord  with 
that  of  the  Idaho  court  That  court,  as 
does  the  Texas  and  Utah  courts,  treats  the 
act  reviewed  as  amendatory  rather  than  as 
an  act  complete  and  repugnant  The  court 
does  not  go  Into  the  books,  no  authorities 
are  cited,  and  in  our  Judgment  the  decision 
is  not  sustained  by  authority  or  sound  rea- 
son. If  it  be  sound  in  reason,  it  may  possi- 
bly be  distinguished.  The  salary  of  the  li- 
brarian bad  been  fixed  by  general  law  at 
$1,200  per  annum  and  his  assistant  at  $600. 
The  appropriation  bill  did  not  specify  the 
.salary  for  the  particular  officer  but  made  a 
blanket  appropriation  as  follows:  "State  His- 
torical Society,  salaries,  $4,250."  Section  1 
of  the  appropriation  bill  provides:  "The  fol- 
lowing sums,  or  so  much  thereof  as  shall  sev- 
erally be  found  necessary,  are  hereby  ai>- 
proprlated."  It  is  argued  that  the  words 
"so  much  thereof  as  shall  severally  be  found 
necessary"  must  be  construed  in  the  light  of 
the  law  fixing  the  salary  of  the  relator. 
When  these  words  are  considered  as  relat- 
ed to  the  concluding  paragraph  of  the  act, 
"This  act  Is  necessary  for  the  immediate 
preservation  of  the  public  peace,  health  and 
safety,  and  the  supirart  of  the  state  govern-' 
ment  and  its  existing  public  institutions,  and 
shall  take  eftect  April  1,  1913,"  the  conclu- 
sion is  compelled  that  the  Legislature  in- 
tended to  say  that  the  present  needs  of  the 
state  demanded  an  expenditure  of  $1,800 
per  year.  The  Legislature  no  doubt  had  in 
mind  that  an  office  or  department  might 
thereafter  find  it  possible  to  reduce  the  ex- 
penses of  the  department  by  cutting  off  some 
of  the  authorized  expenditures,  as  is  said  in 
Brooks  V.  Jones,  supra:  "It  Is  evident  to  my 
mind  that  the  words  If  so  much  be  neces- 
sary' were  intended  to  apply  only  to  such 
items,  the  exact  cost  of  which  no  experi- 
ence, Investigation,  knowledge,  or  foresight 
could  determine,  and  not  to  salaries  known 
to  the  Legislature  to  be  already  fixed  by  law, 
and  which  could,  at  the  will  of  that  body, 
expressed  in  an  appropriation  act,  be  raised 
or  lowered  to  a  definite  amount  The  pre- 
sumption is  that  the  Legislature  knew  that 
the  salary  act  of  1893  (effective  1894)  fixed 
the  salary  of  the  petitioner  at  $800,  and  of 
the  two  employes  above  mentioned  at  $1,350, 
and  that  for  14  years  those  sums  were  ap- 
propriated;   therefore   I   cannot   bring  mj 


mind  to  conclude  that  the  General  Assembly 
apprehended  that  It  was  at  all  contingent 
whether  or  not  $1,000  was  'so  much  ua  nec- 
essary' to  pay  $800." 

In  some  of  the  cases  It  will  be  seen  that 
the  appropriation  bill  under  consideiatloo 
repealed  all  laws  "inconsistent  therewith." 
Holding,  as  we  do,  that  in  the  light  of  legis- 
lative practice  the  appropriation  bill  is  a 
complete  act  and  repugnant  to  the  older  act, 
and  not  an  amendment  It  can  make  no  dif- 
ference whether  the  repeal  or  suspension  is 
express,  general,  or  by  implication. 

We  are  reminded  that  no  less  than  five 
bills  were  Introduced  In  the  last  Legislatnie 
providing  for  the  Increase  of  salaries  of  five 
appointive  officers,  and  that  none  of  thaa 
passed.  From  this  fact  it  is  concluded  by 
the  Attorney  General  that  this  "must  be  tak- 
en as  a  plain  declaration  of  the  legislative  in- 
tent ;  that  it  was  the  Intention  of  the  Legis- 
lature that  such  salaries  should  not  be 
raised.  These  various  appropriations  in  ex- 
cess of  the  salaries  fixed  by  law,  to  which 
counsel  has  referred,  were  inserted  in  the 
general  appropriation  act  upon  the  contin- 
gency that  the  bills  above  referred  to  should 
pass,  but  with  the  further  Intent  that,  should 
such  bills  fall  of  passage,  then  only  'so  much 
thereof  as  was  authorized  by  existing  stat- 
ute should  be  expended.  The  failure  of  the 
Legislature  to  pass  these  bills  cannot  be  rec- 
onciled with  the  construction  of  the  appro- 
priation act  contended  for  by  counsel." 

It  does  not  follow  because  the  bills  refer- 
red to  fa.lled  to  pass  that  the  Legislature  in- 
tended to  reject  the  object  sought  Where 
voted  on  by  either  House,  they  were  parsed. 
We  must  presume,  and  it  is  the  more  reason- 
able thing  to  do,  that  the  Legislature  had 
in  mind  its  osual  method  of  meeting  de- 
mands for  increased  salaries  and  preferred 
to  provide  for  them  in  the  g«ieral  approprla- 
tlou  bill  rather  than  pass  several  unneces- 
sary bills.  It  may  be  that  this  method  of 
creating  offices  and  fixing  salaries -is  not  the 
best  way ;  it  may  be  that  it  gives  Interested 
parties  an  opportunity  to  pull  a  string  under 
a  blanket  and  to  make  up  to  the  bUnd  side 
of  the  Legislature;  yet  it  is  nevertheless  a 
lawful  way  and  has  been  sanctioned  by  the 
legislative  and  executive  departments  since 
statehood.  With  this  fact  before  us,  we 
cannot  hold,  as  did  the  Idaho  court,  that 
.the  members  of  the  Legislature  would  have 
no  "inkling"  of  the  contents  of  the  general 
appropriation  bill.  We  had  rather  believe 
that  those  who  have  been  charged  with  the 
formation  of  our  laws  have  acted  with  a 
proper  understanding  of  the  subject-matter 
of  all  blUs  which  they  have  ^acted  into 
law.  If  this  were  an  original  proposition, 
there  would  be  much  force  in  what  the  As- 
sistant Attorney  General  says;  but,  when 
looking  for  legislative  intent,  we  must  not 
confine  our  vision  to  the  few  things  done  or 
left  undone  by  one  Legislature,  but  must 
look  to  the  usage  of  the  yean  and  tbe  intent 
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as  gathered  from  all  of  the  acts  of  tlte  legla- 
latlve  body  germaae  to  the  subject  consid- 
ered. 
Let  the  writ  issue. 

'  CROW,  C.  J.,  and  GOSES,  FULLERTOX, 
MOUNT,  MORRIS,  and  PARKER,  JJ, 
concur. 

MAIN  and  ELLIS,  JJ.  (dissenting).  We 
are  nfiablc  to  agree  with  the  majority  opin- 
ion. The  title  of  the  act  is  not  expressed  in 
terms  sufficiently  comprehensive  to  include 
the  subject  of  changing  the  salary  of  an 
office  which  bad  been  previously  fixed  by 
general  law.  The  Constitution  requires  tliat 
the  subject  of  an  act  stiall  be  expressed  in 
the  title.  Const  art  2,  {  10.  The  title  of  the 
act  In  question  neither  mentions  nor  suggests 
the  matter  of  fixing  or  raising  salaries.  So 
far  as  the  title  goes,  it  is  "An  act  making 
appropriations  for"  certain  specified  pur- 
poses. 

The  title,  it  is  true,  does  not  need  to  be  an 
Index  to  the  body  of  the  act  but  It.  must 
be  sufficiently  broad  to  indicate  its  scope 
and  purpose.  There  is  nothing  in  the  title 
of  the  act  here  in  question  to  indicate  to  an 
InquVring  mind  that  in  the  body  of  the  act 
there  might  be  Included  a  provision  fixing 
salaries.  Legislative  custom,  no  matter  how 
long  pursued,  cannot  have  the  effect  of  modi- 
fying the  constitutional  mandate. 

We  therefore  dissent 


(78  Wash.  168) 

LA  FRANCHI  et  al.  v.  CITY  OF  SBATTLHJ. 

(Supreme  Court  of  Washington.     Feb.  16, 
1914.) 

1.  Municipal  Cobforations  (j  292*)  — Pub- 
lic   IMPBOVEMENTS  —  PBTITIOH  —  SlONIRQ — 

PaoPERTY  Owners. 

SentUe  City  Charter,  {  11,  subd.  2,  pro- 
vides that  a  public  improvement  may  be  initi- 
ated b;  a  written  petition  to  the  board  ot  pub- 
lic works  setting  forth  the  stieeta  to  be  im- 
proved, the  nature  of  the  improvement,  mode 
of  payment,  and  the  fact  that  the  signers  are 
a  majority  of  the  owners  of  property  to  be  ben- 
eftted  thereby,  according  to  the  books  of  the 
county  auditor,  and  if  any  such  property  stands 
in  the  name  of  a  person  deceased  or  aay  per- 
son for  whom  a  guardian  has  been  appointed, 
the  signature  of  the  executor,  administrator,  or 
guardian  shall  be  equal  to  the  signature  of  the 
owner.  Subsequent  provisions  of  the  subdivi- 
sion provide  for  a  petition  to  be  signed  by  the 
owners  of  three-fourths  of  the  property  to  be 
assessed  when  the  cost  is  greater  than  60  per 
cent  of  the  lussessed  value.  Held,  that  the 
provision  with  reference  to  the  qualifications 
to  sign  the  petition  is  applicable  when  the  Im- 
provement is  petitioned  for  by  the  owners  of 
three-fourths  of  the  property  to  be  assessed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  76&-772;  Dec.  Dig. 
{  2ft2.»] 

2.  Municipal  Cobporations  (J  292*)— Pub- 
lic   ImPRO  VBTMENTS  —  PETITION  —  SlONINO — 

Community  Pbopkrtt. 

Under  Seattle  City  Caiartec,  {  11,  .subd.  2, 
providing  that  .a  petition  for  a  public  improve- 
ment may  Tie  signed  by  the  owners  of  property 


to  be  benefited  thereby  to  the  aggregate  amount 
of  the  majority  of  the  special  assessment  to  be 
levied  therefor  according  to  the  transfer  books 
in  the  oflSce  of  the  county  auditor,  a  petition, 
so  far  as  it  covered  community  property,  was 
properly  signed  by  the  husband  only,  where  the 
tltie  stood  In  the  name  of  the  husband  on  the 
books  o(  the  county  auditor. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cwt  Dig.  U  76&-772 ;  Dec.  Dig. 
i  292.*] 

3.  Municipal  Oobpobatiors  (|  292*)— Strbet 
Imfbovbmsnts  —  Petition  —  Sionino  — 
Pbopebtt  Ownibs  —  Pbopkbtt  Bklonoino 
TO  Estats. 

A  petition  for  a  mnnicipal  improvement 
so  far  as  property  whidi  would  be  benefited 
belonging  to  a  testator's  estate  was  concerned, 
was  properly  signed  by  the  executor  and  trus- 
tee of  the  estate  and  by  the  chief  beneficiaries 
under  the  will  under  Seattle  City  Charter.  1 11, 
subd.  2,  providing  that  where  the  title  is  In  the 
name  of  a  deceased  person  the  signature  by  the 
executor  or  administrator  shall  be  equal  to  the 
signature  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatiOTJS,  Cent  Dig.  {{  768-772 ;  Dec.  Dig. 
i  292.*] 

4.  Municipal  Cobpobations  (|  314*)- STEntr 
Improvements— Natubb  o»  Impbotbmknt— 
Plans  and  Specifications. 

Under  Seattie  City  Charter,  |  11,  subd.  2, 
providing  that  a  petition  for  a  public  improve- 
ment shall  set  forth  the  nature  of_  the  Im- 
provement, where  an  ordinance  provided  that 
the  improvement  specified  in  the  petition  should 
be  made  in  accordance  with  plans  and  specifica- 
tions to  be  prepared  by  the  city  engineer,  the 
plans  and  specifications  could  not  lawfully  ex- 
tend the  imrpose  or  character  of  the  improve- 
ment specified  in  the  petition  and  ordinance. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  827,  828;  Dec  Dig. 
S  314.»] 

5.  Municipal  Cobpobations  (§  814*V—Stbeet 
Impbovements  —  Chabacteb  and  Effect  — 
Approaches.  .  ^    . 

Where  a  petition  and  ordinance  for  a  street 
improvement  provided  that  the  city  should  be 
improved  by  grading  or  constructing  a  Plank 
trestle  as  might  be  necessary  between  specked 
limits  in  accordance  with  plans  and  specifica- 
tions of  the  city  engineer,  specifications  calling 
for  grading  and  constructing  approaches  and 
for  building  temporary  sidewalks,  costing  near- 
ly one-seventh  of  the  entire  cost  of  the  Improve- 
ment were  not  within  the  description  of  the 
petition  and  were  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  |$  827.  828;  Dec.  Dig. 
i  314.*] 

Department  2.  Appeal  from  Superior  Court, 
BUng  County;  John  E.  Humphries,  Judge. 

An  assessment  having  been  levied  by  the 
City  CoUncU  of  the  City  of  Seattie  for  a 
public  Improvement  Albert  La  Franchi  and 
others  appealed  to  the  superior  court  and, 
from  a  judgment  dismissing  the  appeal,  the 
objectors  appeal.  Reversed  and  remanded, 
vrtth  directions  to  modify  the  roll. 

Gill,  Hoyt  4  BYye,  of  Seattle,  for  appel- 
lants. Jas.  E.  Bradford  and  William  B.  Al- 
lison, both  of  Seattle,  for  respondent 

MAIN,  J.  This  appeal  involves  the  valid- 
ity, of  an  assessment  roll'  for  local  Inlprove- 
ments. 
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A  few  days  prior  to  May,  1911,  there  was 
presented  to  the  dty  of  Seattle  a  petition 
reqaestlng  thai  First  Avenue  Sonth  be  im- 
proved by  grading  or  constructing  a  plank 
trestle,  as  may  be  necessary,  in  accordance 
with  tbe  plans  and  specifications  to  be  pre- 
pared by  the  city  engineer.  This  petition,  so 
far  as  here  material,  was  as  follows:  "To  the 
Honorable  Board  of  Pabllc  Works  and  City 
Council  of  the  City  of  Seattle:  We,  the  un- 
dersigned, being  the  owners  of  property  to 
be  benefited  by  the  improvement  herein  men- 
tioned, to  the  aggregate  amount  of  75  per 
cent,  of  the  special  assessment  to  be  levied 
for  such  improvement,  in  fact  and  according 
to  the  transfer  books  in  the  office  of  the 
county  auditor  of  King  county,  do  respect- 
fully petition  and  pray  that  First  Avenue 
South,  from  Oxbow  Bridge  to  Barton  street. 
In  the  dty  of  Seattle,  be  Improved  by  grad- 
ing or  constructing  a  plank  trestle,  as  may 
be  necessary,  in  accordance  vrith  plans  to 
be  prepared  by  the  dty  engineer;  provided 
that  where  a  plank  trestle  is  necessary  It 
shall  be  not  less  than  eighteen  (18)  feet  In 
width,  and  where  an  earth  roadway  Is  nec- 
essary it  shall  not  be  more  than  forty-two 
(42)  feet  in  width.  •  •  •"  On  May  19, 
1911,  the  board  of  public  works  transmitted 
the  petition  to  the  dty  council  and  reported 
thereto  substantially  as  follows:  The  total 
cost  of  the  improvement;  the  manner  of  the 
assessment  to  be  against  the  abutting  prop- 
erty ;  the  limit'  of  the  assessment  to  be  300 
per  cent  as  specified  tn  the  petition.  The 
board  of  public  works  further  reported  that 
the  petition  had  been  signed  by  more  than 
75  per  cent  of  the  total  frontage  to  be  af- 
fected by  the  improvement,  and  recommend- 
ed that  the  work  requested  by  the  petition 
be  prosecuted.  On  May  29,  1911,  the  dty 
council  passed  ordinance  No.  27288,  provid- 
ing for  the  improvement  as  spedfled  in  the 
petition.  In  this  ordinance  It  was  provided: 
"Said  Improvement  to  be  made  according  to 
the  plans  and  specifications  prepared  under 
the  direction  of  the  dty  engineer  and  on  file 
In  the  office  of  the  department  of  public 
works."  The  plans  and  spedfications  were 
first  filed  In  the  office  of  the  board  of  public 
works  on  August  29,  1911.  Thereafter  the 
Improvement  was  prosecuted  and  completed. 
An  assessment  roll  was  then  prepared  and 
notices  as  required  by  law  were  given  the 
parties  whose  properties  were  affected.  Sep- 
tember 16,  1912,  was  fixed  as  the  date  when 
the  dty  conndl  would  hear  objections  to  or 
protests  against  the  confirmation  of  the  roll. 
On  that  date  protests  were  presented,  by 
the '  appellants  in  this  case,  and  others,  set- 
ting out  a  number  of  objections  to  the  roll. 
The  matter  was  by  the  coundl  referred  to 
the  street  committee  for  hearing.  There- 
after the  Protestants  appeared  before  the 
street  committee  and  presented  their  objec- 
lons.  ^fhls  committee  recommended  to  the 
dty  council  that  certain  property  shown  on 
the  roll  and  owned  by  oommerdal  waterway 


district  No.  1  be  eliminated  from  the  assess- 
ment roll,  and  that  certain  descriptions  bo 
amended  to  show  the  correct  ownership  of 
the  property,  and  that  the  roll  be  confirmed. 
On  November  18,  1912,  the  committee's  re-, 
port  being  then  before  the  council,  it  was 
upon  motion  adopted  and  the  roll  approved. 
On  November  25, 1912,  the  roll  was  approved 
and  confirmed  by  ordinance.  Thereafter  ap- 
peals were  prosecuted  by  certain  of  the  prop- 
erty owners  to  the  superior  court  On  Jan- 
uary 24,  1913,  the  court,  after  hearing,  en- 
tered a  Judgment  dismissing  all  the  appeals. 
From  that  Judgment  the  present  appeals  are 
prosecuted. 

It  has  been  stipulated  that  all  of  the  ap- 
peals shall  be  heard  upon  the  record  In  the 
case  of  A.  Oliver  McAllister  et  ux.  v.  City  of 
Tacoma,  9  Wash.  272,  37  Pac  447,  658,  and 
that  the  Judgment  entered  by  this  court  in 
that  case  shall  be  entered  as  to  ea,cb  and  all 
of  the  other  appellants. 

The  Improvement  in  question  was  initiat- 
ed under  subdivision  2  of  section  11  of  the 
dty  charter.  It  Is  there  provided: '  "There 
must  be  presented  to  the  board  of  public 
works  a  written  petition  setting  forth  the 
street  or  streets,  lane  or  lanes,  alley  or  al- 
leys, squares  or  places  or  parts  thereof  to  be 
Improved,  the  nature  of  the  improvement 
the  mode  of  payment  and  the  fact  that  the 
signers  are  the  owners  of  the  property  to 
be  benefited  by  $uch  improvement,  to  the 
aggregate  amount  of  a  majority  of  the  spe- 
cial assessment  to  be  levied  therefor  accord- 
ing to  the  transfer  books  in  the  office  of 
the  county  auditor.  If  any  such  property 
stands  in  the  name  of  a  deceased  person  or 
any  person  for  whom  a  guardian  has  been 
appointed,  the  signature  of  the  executor,  ad- 
ministrator or  guardian,  as  the  case  may  be. 
shall  be  equal  to  the  signature  of  the  owner 
of  the  property  on  such  petition."  It  will 
be  noted  that  it  is  therein  provided  that  the 
owners  of  the  property  whldi  may  be  bene- 
fited by  the  improvement  are  to  be  ascer* 
taiued  from  the  transfer  books  In  the  office 
of  the  county  auditor,  and  that  where  prop- 
erty stands  in  the  name  of  a  deceased  person, 
the  executor  or  administrator  shaU  have 
power  to  sign  the  petition.  Subsequent  pro- 
visions of  the  same  subdivision  provide  for 
a.  petition  to  be  signed  by  three-fourths  of 
the  property  to  be  assessed  for  the  improve- 
ment when  the  cost  thereof  shall  be  greats 
than  60  per  cent  of  the  assessed  value. 

[1]  It  Is  argued  that  the  provision  of  this 
subdivision  quoted  does  not  apply  when  the 
Improvement  is  Initiated  by  petition  of  three- 
fourths  of  the  property  to  be  assessed.  But 
we  think  this  contention  cannot  be  sustain- 
ed. Beading  the  entire  subdivision.  It  would 
seem  that  the  correct  construction  Is  that  It 
was  the  Intention  of  the  charter  makers  that 
the  provision  with  reference  to  the  qualifi- 
cations for  signing  the  petition  as  8i>ecified 
in  the  excerpt  quoted  should  apply  when  the 
Improvement  is  petitioned  for  Iv  tlw  owih 
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crs  of  thrce-fourtlis  of  the  property  to  be 
assessed. 

[2]  In  the  present  case  certain  of  the  prop- 
erty to  be  affected  by  the  Improvement  was 
commnnlty  property.  The  petition  was  sign- 
ed by  the  husbands  but  not  by  the  wives. 
On  the  transfer  books  in  the  office  of  the 
county  auditor  the  title  to  the  property  stood 
in  the  names  of  the  husbands  only.  The 
charter  might  have  conferred  power  upon 
the  city  council  to  order  the  improvement 
without  a  petition.  It  follows  therefore  that, 
when  providing  that  the  improvement  should 
be  initiated  by  petition,  the  charter  could  de- 
fine who  should  be  the  owners  for  the  pur- 
pose of  executing  the  petition. 

[3]  It  is  also  claimed  that  the  petition  was 
not  executed  in  a  manner  to  bind  the  prop- 
erty owned  by  the  Daniel  Snyder  estate. 
The  charter  provides  that  in  such  a  case 
the  signature  of  the  executor  or  administra- 
tor shall  be  equivalent  to  the  signature  of 
the  owner.  The  petition  here  involved  was 
signed  by  the  executor  and  trustee  of  the 
Daniel  Snyder  estate,  as  well  as  by  each  of 
the  chief  benehclaries  under  the  will  of  the 
deceased.  Whether,  in  the  absence  of  chai- 
ter  provision  determining  who  shall  be  the 
owners  for  the  purpose  of  execution  of  the 
petition,  the  initiating  of  a  local  Improve- 
ment by  petition  would  be  considered  an  In- 
cumbrance such  as  to  require  the  signature 
of  the  wife  when  commnnlty  property  is  in- 
volved, need  not  now  be  determined.  As 
stated  above,  the  charter  determines  who 
shall  be  considered  the  owners  for  the  pur- 
pose of  executing  the  petition.  The  city 
charter  contains  a  provision  that  the  action 
and  decision  of  the  dty  council  as  to  all 
matters  passed  upon  by  It  In  relation  to  the 
rejection  or  granting  of  a  petition  for  a  local 
Improvement  shall  be  final  and  conclusive. 
This  provision  was  carried  into  the  codifica- 
tion of  the  local  improvement  law  as  it  is 
found  in  chapter  88  of  the  Laws  of  1911. 
At  the  time  the  improvement  in  question  was 
Initiated,  that  law  had  not  become  effective. 
in  view  of  the  conclusion  we  have  already 
reached  on  the  effect  of  the  charter  defining 
who  shall  be  considered  owners  for  the  pur- 
pose of  signing  the  petition,  it  ia  not  nec- 
essary to  consider  what  might  be  the  effect 
of  a  finding  of  the  city  council,  under  the 
charter  provision,  that  the  petition  had  been 
executed  by  the  owners  of  three-fourths  of 
the  property  to  be  affected.  To  do  so  would 
be  in  a  measure  to  construe  the  statutory  pro- 
vision prior  to  the  time  when  the  question 
might  be  raised  thereunder.  In  this  case 
we  do  not  desire  to  prejudge  that  qnestion 
when  it  shall  arise  under  the  statute. 

[4]  The  next  question  is  whether  the  ex- 
pense of  certain  items  which  were  carried 
into  the  assessment  roll  were  contemplated 
by  the  petition  and  ordinance  as  a  part  of 
the  improvement  petitioned  for.  The  char- 
ter requites  tliat  the  petition  shall  set  forth 


"the  nature  of  the  Improvement"  In  this 
case  the  petition  spedfled  that  the  street 
mentioned  "bo  improved  by  grading  or  con- 
structing a  plank  trestle  as  may  be  neces- 
sary In  accordance  with  plans  to  be  pre- 
Iiared  by  the  dty  engineer."  The  language 
of  the  ordinance  followed  that  of  the  peti- 
tion. The  apparent  purpose  of  the  petition 
was  to  secure  the  improvement  of  the  street 
mentioned  by  either  grading  or  constructing 
a  plank  trestle,  as  might  be  necessary,  in 
accordance  with  plans  to  be  prepared  by  the 
dty  engineer.  These  plans  could  not  go  be- 
yond the  purpose  of  the  petition  and  ordi- 
nance and  what  was  reasonably  inddental 
thereto.  In  other  words,  the  fact  that  the 
petition  and  ordinance  specified  that  the  im- 
provement was  to  be  made  in  accordance 
with  plans  to  be  prepared  by  the  dty  en- 
gineer did  not  authorize  in  the  plans  and 
spedficatlons  so  prepared  an  extension  of 
the  purpose  as  spedfled  in  the  petition  and 
ordinance.  The  plans  and  specifications 
there  contemplated  are  for  the  grading  or 
constructing  a  plank  trestle  as  might  be  nec- 
essary, upon  the  street  in  question.  By  the 
plans  and  spedficatlons  so  prepared  the  na- 
ture of  the  Improvement  could  not  be  dianged. 
In  Hamilton,  Law  of  Special  Assessments,  ;  ■ 
392,  It  is  said :  "On  general  prlndples,  how- 
ever, the  ordinance  being  the  sole  authority 
for  the  construction  of  a  public  improve- 
ment to  be  paid  for  by  special  assessment, 
the  munidpal  authorities  have  no  right  to 
change  the  nature,  locality,  character  or  de- 
scription of  the  improvement  as  prescribed 
in  the  ordinance.     •     •    • " 

[i]  The  improvement  called  for  in  the  pe- 
tition extended  from  what  was  known  as 
Oxbow  Bridge  to  Barton  street,  the  southern 
boundary  of  the  dty.  The  appellants  claim 
the  following  items,  among  others,  were  im- 
properly induded  in  the  assessment  roll : 
23,U<)0  yards  of  earth  excavated  from  Barton 
street,  at  28  cents  per  yard,  $6,800;  tempo- 
rary wood  walks,  ^289;  building  approach- 
es, $1,600.  The  $6,800  Item  for  excavation 
In  Barton  street  was  for  the  purpose  of  con- 
structing an  approach  to  the  street  which 
terminated  at  that  point  The  other  item 
of  building  approaches  amounting  to  $1,600 
consisted  of  constructing  approaches  at  the 
Intersecting  streets.  The  question  then  is 
whether  a  petition  calling  for  the  improve- 
ment of  a  street  by  grading  or  constructing 
a  plank  trestle  indudes  approaches  to  the 
street  so  constructed.  The  total  amount  of 
the  assessment  roll  was  $66,312.76.  The 
amount  Induded  therein  for  the  construction 
of  the  approach  at  Barton  street  and  other 
streets  was  $8,400,  practically  one-seventh 
of  the  total  cost  This  xs  a  material  item. 
While  there  doubtless  are  situationB  where 
the  construction  of  an  approach  would  be 
reasonably  incidental  to  the  Improvement  of 
a  street  by  grading  or  the  construction  of  a 
trestle,   we  think   the  approadies   here  In 
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question  consUtnted  snch  a  material  part  of 
tbe  ImproTement  that  they  could  not  be  In- 
cluded In  the  assesfiment  roll  unless  tbey 
were  covered  by  the  petition.  Neither  can 
the  Item  for  the  construcUon  of  a  sidewalk 
be  held  to  be  reasonably  Incidental  to  the 
grading  of  a  street  In  McAllister  t.  Taco- 
ma,  9  Wash.  2TC,  37  Pac.  447,  658,  It  was  held 
that  a  petition  and  resolution  to  Improve  a 
street  by  paving  would  not  include  side- 
walks, even  though  the  specifications  covered 
such. 

Without  reviewing  in  detail  the  other  items 
to  which  objection  has  been  made,  we  think 
tbey  are  reasonably  Incidental  to  the  im- 
provement of  the  street  by  grading  or  the 
construction  of  a  trestle.  In  Spokane  v. 
Browne,  8  Wash.  317,  30  Pac  26,  It  was  held 
that  an  ordinance  which  provided  that  a 
certain  street  should  be  graded  included  curb- 
ing. Speaking  of  the  objections  there  inter- 
posed to  the  assessment  roll,  it  was  said: 
"These  objections  are  untenable,  for  we  think 
the  character  of  the  improvements  made, 
viz.,  'grading,  grubbing,  guttering  and  curb- 
ing Washington  street,'  was  sufficiently  de- 
scribed by  the  use  of  the  word  'graded*  in  the 
ordinance.     •    •     •" 

It  Is  charged  that  the  assessment  was  not 
made  on  the  basis  of  benefits,  and  therefore 
should  be  set  aside.  Subdivision  3  of  article 
11  of  the  charter  requires  that  all  property, 
as  nearly  as  may  be,  shall  be  assessed  ac- 
cording to  the  benefits.  In  the  assessment 
roll  the  property  abutting  upon  the  improve- 
ment Is  assessed  equal  areas  in  like  amounts. 
This  may  or  may  not  be  In  accordance  with 
the  benefits,  but  must  depend  upon  the  facts 
and  circumstances  surrounding  the  particu- 
lar case.  The  witnesses  called  on  behalf  of 
the  appellants  testified  that  the  property 
abutting  upon  the  portion  of  the  Improve- 
ment where  a  trestle  had  been  constructed 
was  not  benefited  to  the  same  extent  as 
was  the  property  that  abutted  upon  other 
portions  of  the  improvement  The  witnesses 
called  to  sustain  the  roll  testified  that  the 
assessment  had  been  made  In  accordance 
with  the  benefits  and  that  the  property  abut- 
ting upon  the  trestle  was  equally  benefited 
with  the  property  that  did  not  so  abut  A 
benefit  that  a  particular  piece  of  property 
may  receive  by  reason  of  the  improvement  is 
not  measured  alone  by  the  physical  charac- 
ter or  cost  of  that,  portion  of  the  Improve- 
ment upon  which  the  property  abuts.  The 
question  is:  To  what  extent  is  the  particu- 
lar tract  or  property  benefited  by  the  entire 
improvement  and  la  it  assessed  proportion- 
ately with  the  other  property  Included  with- 
in the  assessment  distiict?  From  a  consider- 
ation of  the  entire  record,  we  are  unable  to 
say  tbat  the  properties  of  the  appellants, 
respectively,  are  not  benefited  to  the  same 
extent  as  other  properties  of  like  areas 
throughout  the  district 


Our  conclusion  Is  that  Vae  sums  indnded 
in  the  assessment  for  approaches  and  side- 
walks are  not  properly  included  In  the  assess- 
ment roll.  These  items  together  make  a 
total  of  $8,089.  The  appellants  are  entlUed 
to  a  pro  rata  reduction  on  account  of  these 
Items  erroneously  included.  In  other  words, 
the  assessment  of  the  appellants  upon  the 
roll  should  be  reduced  to  a  sum  to  corre- 
spond with  what  it  would  have  been  had  not 
these  erroneous  items  been  Included  in  the 
roll. 

Other  objections  are  urged,  but  we  think 
there  Is  not  sufficient  merit  In  them  to  Justify 
the  setting  aside  of  the  roll  and  directing  :i 
reassessment 

The  cause  will  be  remanded  to  the  superior 
court,  with  directions  to  modify  the  roll  as 
herein  indicated,  and  thereupon  to  enter  a 
judgment  confirming  and  approving  the  same. 
The  appellants  will  recover  costs  in  this 
court 

OROW,  C,  J.,  and  ELUS,  FULLEETON. 
and  MOKUlS,  JJ..  concur. 


(7S  Wash.  193) 
GOODWIN  V.  CARK  et  aL 

(Supreme  Court  of  Washington.    Feb.  16, 
1014.) 

1.  Schools  ard  School  DiErrBicrs  ({  103*)— 
Taxation— Genebal  and  Special  Pbovi- 

SIONB. 

Rem.  &  Bal.  Code,  SS  9208,  9209,  and  9212. 
general  sections  relating  to  taxation,  must  yield 
to  section  4521,  passed  at  the  same  session,  and 
specially  providing  the  manner  of  levying  taxes 
in  school  districts  of  the  second  class;  gener- 
al statutes  yielding  to  special  ones. 

[Ed.  Note.— For  other  cases  see  Schools  and 
School  Districts,  Cent  Dig.  H  114,  115,  117, 
240-245,  252;    Dec  Dig.  I  103.*] 

2.  Schools  and  School  Distbictb  (1 103*)- 
Taxation — Dibectobt   Statutes— Rkpobts. 

Rem.  &  Bal.  Code,  {  4521,  providing  that 
the  board  of  directors  of  a  school  district  shall 
report  the  amount  of  taxes  necessary  to  the 
board  of  county  commissioners,  and  that  on 
failing  to  do  so,  the  county  superintendent 
shoold  declare  the  amount  necessary,  is  merely 
directory,  and  an  error  in  reporting  to  the  coun- 
ty assessor;  who  in  turn  reported  to  the  county 
commissioners,  did  not  Invalidate  the  levy. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  114,  116,  117, 
240-246,  252:   Dec  Dig.  {  103.*] 

Department  2.  Appeal  from  Superior 
Court  Pierce  County;  C.  M,  Easterday, 
Judge. 

Action  by  F.  P.  Goodvrln  against  Calvin 
J.  Carr  and  others,  as  officers  of  school  dis- 
trict No.  305  and  Pierce  county.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Gordon  &  Remann  and  A.  O.  Bnrmelster, 
all  of  Tacoma,  for  appellant  Lorenzo  Dow 
and  W.  W.  Keyes,  both  of  Tacoma,  for  re- 
spondents. 


*IV>r  other  c«M«  aw  ssm*  topic  ukI  section  NUMBBR  In  Dec.  Dig.  *  An.  Ola.  K«7-No.  8«rlea  *  Rep'r  ladaze* 
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MOUNT,  J.  This  actton  was  brongbt  to 
set  aside  a  tax  levy  for  school  district  No. 
305,  Pierce  county.  Wash.,  for  the  year  1912, 
and  to  enjoin  the  county  officers  and  the 
school  district  from  enforcing  the  collection 
of  the  tai:.  Upon  the  trial  of  the  case,  to 
the  conrt  the  action  was  dismissed.  The 
plaintiff  appeals. 

It  appears  that  on  September  2,  1912,  the 
directors  of  school  district  No.  305,  in  Pierce 
county,  held  a  meeting  at  which  they  made 
up  an  estimate  of  expenses  for  the  «^n siring 
year,  and  the  clerk  of  the  district  certified 
the  same  as  follows:  "To  the  Ck)unty  Asses- 
sor of  Pierce  County,  Washington.  I.  M.  H. 
Thompson,  clerk  of  school  district  No.  305  of 
said  county,  do  hereby  certify  that  at  a  meet- 
ing of  the  board  of  directors,  duly  held  in 
said  school  district  on  the  2d  day  of  Septem- 
ber, 1912,  it  was  estimated  that  the  follow- 
ing amount  of  money,  will  be  required  for 
school  purposes  In  said  district  during  the 
present  school  year. .  [Then  follows  10  items 
with  the  amount  for  each  item,  the  total  be- 
ing $6,315.]  Yon  are  hereby  authorized  to 
levy  a  sufficient  tax  on  the  property  of 
school  district  No.  306  to  produce  this  amount 
after  deducting  the  amount  to  be  received 
by  the  said  school  district  from  state  and 
county  funds.  Dated  this  10th  day  of  Sep- 
tember, 1912.  M.  H.  Thompson,  Clerk  School 
District  No.  305,  Pierce  County,  Washington." 
Thereupon  a  copy  of  this  instrument  was 
transmitted  to  the  assessor  for  Pierce  county. 
Thereafter,  on  September  13th,  a  copy  of  the 
items  and  the  amount  thereof,  together  with 
the  estimated  receipts  of  the  school  district, 
amounting  to  $7,692.80,  were  published  In 
the  Roy  Enterprise,  a  newspaper  published  in 
the  said  district  One  publication  was  all 
that  was  ever  made  of  these  items.  The 
assessor  of  Pierce  county,  after  the  receipt  of 
this  instrument,  and  prior  to  the  first  Mon- 
day in  October,  when  the  county  commis- 
sioners were  authorized  to  make  the  levy, 
delivered  a  communication  to  the  board  of 
county  commissioners,  stating  the  amount 
necessary  to  be  levied  by  the  various  school 
districts  in  the  county  fOr  the  year  1912. 
School  district  No.  305  was  included  in  this 
list  The  board  of  county  commissioners 
thereupon  made  a  levy  of  3%  mills  for  dis- 
trict No.  305.  Upon  these  facts  the  appel- 
lant argues  that  the  levy  was  void  and  of 
no  effect  It  is  contended  by  the  appellant 
that  the  proceedings  for  the  levy  of  the  tax 
for  the  school  district  in  question  are  con- 
trolled by  sections  9208,  9209,  and  9212,  Rem. 
&  Bal.  Code;  that  the  provisions  of  these 
sections  with  reference  to  the  levy  of  school 
district  taxes  are  mandatory,  and  that  a 
failure  to  comply  therewith  renders  a  tax 
levy  void. 

[1,2]  It  is  conceded  upon  the  record  that 
school  district  No.  305  is  a  school  district  of 
the  second  class.  There  would  no  doubt  be 
much  force  in  the  argument  of  the  appellant 
if  these  sections  of  the  statute  applied  to  this 


casei  These  are  geneml  sections  relatliig  to 
taxation.  They  were  passed  in  the  year  1909. 
At  the  same  session  of  the  Legislature,  In  the 
act  known  as  the  "code  of  education,"  pro- 
vision was  made  governing  the  annual  tax 
levy  for  school  districts  of  the  second  class. 
This  provision  will  be  found  as  section  4621, 
Rem.  &  Bal.  Code.  It  is  a  si>ecial  statute 
relating  to  the  class  of  districts  to  which 
this  district  belongs.  The  rule  is  well  settled 
that  "general  provisions  of  the  statute  must 
yield  to  special  ones."  McKnlght  v.  McDon- 
ald, 34  Wash.  98,  74  Pac.  1060.  It  follows, 
therefore,  that  section  4521  is  the  section 
which  must  govern  in  the  levy  of  taxes  in 
districts  of  this  class.  That  section  provides 
as  follows:  "The  board  of  directors  shall 
annually  at  a  meeting  preceding  the  annual 
tax  levy  for  state  and  county  purposes,  re- 
port to  the  board  of  county  commissioners  an 
estimate  in  detail  of  the  amount  of  funds 
which  will  be  required  by  their  district  for 
all  purposes  for  the  ensuing  year,  and  the 
county  commissioners  are  hereby  authorized 
aiul  required  to  levy  and  collect  such  amount 
after  deducting  the  estimated  receipts  from 
the  state  and  county  apportionment  for  said 
districts,  said  estimate  to  be  furnished  by 
the  county  superintendent  of  schools.  The 
levy  In  any  one  year  shall  not  exceed  one  (1) 
per  cent  of  the  assessed  value  of  all  the 
taxable  property  of  the  district  •  •  •  In 
case  any  board  of  directors  shall  fail  to  make 
and  report  the  said  estimate  to  the  board  of 
county  commissioners  on  or  before  the  first 
day  of  September,  it  shall  be  the  duty  of 
the  county  school  superintendent  to  make 
such  estimate,  which  will  be  accepted  in  lieu 
of  the  directors'  estimate." 

The  estimate  was  made  in  accordance  with 
this  provision  of  the  statute.  Instead  of 
being  sent  to  the  board  of  county  commis- 
sioners, it  was  forwarded  to  the  county  as- 
sessor, who  estimated  the  tax  levy  and  re- 
ported the  same  to  the  board  of  county  com- 
missioners. It  is  plain,  we  think,  that  the 
provisions  of  the  section  above  quoted,  with 
reference  to  the  duties  of  the  board  of  county 
commissioners,  is  directory  and  not  manda- 
tory, because  that  section  provides  that  in 
case  the  directors  fail  to  make  and  report  the 
estimate  before  the  fixed  date,  the  duty  de- 
volves upon  the  county  school  superintendent 
to  make  such  estimate.  The  only  critlciBm 
that  could  be  made  upon  the  proceeding  un- 
der this  section  is  that  the  report  of  the  es- 
timate was  made  to  the  county  assessor  In- 
stead of  to  the  board  of  county  commission- 
ers. But  this  we  think  was  immaterial  so 
long  as  the  board  of  county  commissioners 
had  the  estimate  upon  which  to  base  the  levy 
which  was  made  by  them.  We  do  not  un- 
derstand, from  the  record  or  the  briefs  on 
file,  that  any  claim  is  made  that  the  levy 
was  excessive,  or  that  the  amount  of  money 
raised  by  the  levy  was  unnecessary  for  the 
use  of  the  district  W«  are  satisfied  that 
the  mere  Irregularity  of  reporting  to  the  as- 
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seaBor,  Instead  of  direct  to  tbe  board  of  conn- 
tj  commlasloneni,  does  not  Invalidate  tbe  tax 
leTy. 

Tbe  Judgment  appealed  from  Is  tberetore 
affirmed. 

CROW,   a   J.,  and  PARKER,   TDUiER- 
TON.  and  MORRIS,  33.,  concur. 


(78  Wash.  US) 

HOFFMAN  T.  WATKIN8. 

(Supreme  Court  of  Washington.     Feb.  14, 
1014.) 

1.  Appkal  and  Ebbob  (I  1050*)— RjtviKW— 
'ELuatixaa  Ebbob. 

In  an  action  against  a  physician  for  mal- 

{)ractice,  where  plaintiff  introduced  a  niass  of 
ncompetent  evidence  to  tbe  effect  that  he  was  a 
contract  patient  of  defendant's,  and  that  de- 
fendant had  private  patients,  and  plaintiff's  at- 
torney by  his  qnestiona  insinuated  that  defend- 
ant did  not  care  what  happened  to  hia  contract 
patients,  the  error  was  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  1068,  1069,  4163-4157, 
4166;   Dec.  Dig.  i  1050.»] 

2.  Tbiai.  (I  203*)— Inbtbuctiowb— Necessitt 
— SiTBiassioN  or  iBstms. 

In  an  action  against  a  physician  for  mal- 
practice, where  a  mass  of  incompetent  evidence 
was  admitted,  and  the  issues  were  complicated 
by  conflicting  testimony,  it  was  improper  for  the 
trial  court  to  refuse  to  charge  the  jury  aa  to 
the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  88  477-479;   Dec.  Dig.  S  203.»] 

3.  Physicians  and  Sxjbokons  (S  18*)— Nequ- 

GKRCB— iNISBBNGXS. 

No  inference  of  negligence  on  the  part  of  a 
physician  can  be  implied  from  tbe  mere  failure 
to  effect  a  cure. 

{Ed.  Note.— For  qtber  cases,  see  Physicians 
and  Surgeons,  Cent.  l>ig.  H  34-41,  43-46,  48; 
Dec,  Dig.  {  18.*] 

Department  2.  Appeal  from  Superior 
Court,  Cbeballs  County;   Ben  Sbeeks,  Judge. 

Action  by  Robert  Hoffman  against  I.  B. 
Watkins.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

J.  B.  Bridges  and  John  C.  Hogan,  botb  of 
Aberdeen,  for  appellant  Hugo  Metzler,  of 
Tacoma,  and  A.  E.  Cross,  of  Aberdeen,  for  re- 
spondent 

MORRIS,  3.  Respondent  sougbt  in  this  ac- 
tion to  recover  damages  against  appellant  a 
physician,  for  alleged  malpractice  in  the 
treatment  of  an  injury  to  one  of  respondent's 
shoulders.  The  complaint  stated  a  cause  of 
action  in  tort;  tbe  allegations  being  that 
appellant  carelessly  and  negligently  treated 
the  shoulder,  and  carelessly  and  negligently 
failed  to  properly  examine  the  shoulder  and 
ascertain  its  true  condition,  that  appellant 
improperly  diagnosed  respondent's  injury  as 
a  sprain,  and  treated  it  accordingly,  when 
as  a  matter  of  fact  the  shoulder  was  dislo- 
cated, and  that  because  of  appellant's  care- 
less and  negligent  diagnosis  and  treatment, 
and  his  failure  to  use  ordinary  care  and 
slilll,  respondent  was  obliged  to  seek  other 


medical  aid,  and  was  finally  compiled  to 
undnw  an  operation  to  have  his  shoulder 
properly  reset  wblcb  operation  and  the  at- 
tendant loss  of  time,  expense,  suffering,  and 
permanent  partial  disability  might  have  been 
avoided  had  appellant  used  ordinary  care 
and  sidll  in  his  diagnosis  and  treatment  of 
tbe  injured  shoulder  while  respondent  was 
nnder  bis  care.  Tbe  trial  resulted  in  Judg- 
ment for  respondent  in  the  sum  of  $5,350,  the 
full  amount  demanded,  from  which  this  ap- 
peal Is  taken. 

[1]  We  shall  not  attenpt  to  review  all  tbe 
errors  claimed  by  appellant  Having  found 
sufficient  cause  for  awarding  a  new  trial,  it 
would  be  useless  to  discuss  other  assignments. 
The  first  assignment  is  based  on  the  improper 
admission  of  testimony,  to  the  effect  that,  at 
the  time  of  his  Injury,  respondent  was  in 
the  employ  of  tbe  Slade  Lumber  Company, 
and  paying  $1  per  month  hospital  dues,  tliat 
appellant  was  under  contract  with  the  lumber 
company  to  treat  its  employes  requiring  ei- 
ther medical  or  surgical  aid,  and  that  no- 
tices had  been  posted  by  the  lumber  compa- 
ny on  its  premises  notifying  all  employes  of 
tbe  charge  for  hospital  fees,  and  that  when- 
ever medical  treatment  was  desired  appel- 
lant should  be  consulted,  and  other  testimony 
based  on  these  facts.  No  mention  of  these 
facts  was  made  In  any  pleadings,  and  the  evi- 
dence was  clearly  Irrelevant  It  was  not 
necessary  to  establish  a  contractual  relation 
between  appellant  and  respondent  for  it  is 
clear  that  whether  the  relation  was  that  of 
physician. and  patient  alone,  or  whether  the 
services  of  appellant  were  engaged  because 
of  bis  contract  with  the  lumber  company, 
bis  duty  to  respondent  would  have  been  the 
same. 

We  are  not  prepared  to  say  that,  simply 
because  evidence  of  these  irrelevant  facta 
was  admitted  Qver  objection,  we  would  reach 
a  conclusion  that  the  error  was  so  prejudi- 
cial as  to  demand  a  new  trial,  a  different  sit- 
uation is  presented.  Page  after  page  of  this 
record  is  taken  up  with  testimony  of  this 
character  over  the  objection  of  appellant 
The  respondent  the  appellant  and  the  otQ- 
dals  of  the  lumber  company  were  all  called 
to  testify  to  It  until  It  is  apparent  counsel  for 
respondent  had  some  purpose  in  mind  in  per- 
sisting In  taking  advantage  of  the  court's 
favorable  ruling  in  getting  these  facts  before 
the  Jury.  That  purpose  could  only  be  to 
prejudice  the  Jury  outside  of  the  issue  In 
favor  of  the  respondent's  right  of  recovery, 
or  against  the  appellant;  it  Is  immaterial 
which.  The  respondent  was  entitled  to  sub- 
mit to  the  Jury  every  fact  within  the  issue 
whatever  its  purpose  was;  but  he  was  not 
entitled  to  go  outside  of  the  issue  and  intro- 
duce tacts  not  issuable,  either  to  strengthen 
his  own  case,  or  weaken  his  adversary's. 
When  litigants  select  the  law  and  tbe  courts 
to  determine   their   differences,   they    must 
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choose  a  triable  Isstte,  and,  having  chosen 
that  Issue,  no  party  can  hare  a  fair  and  im- 
partial trial  upon  that  issue  when  other  ir- 
relevant issues  are  persistently  and  extensive- 
ly gone  into.  Every  fact  submitted  to  the 
Jury  has  greater  or  less  weight  in  reaching 
a  conclusion  upon  the  ultimate  fact,  and  be- 
cause of  this  each  litigant  is  entitled  to  have 
the  ultimate  fact  determined  upon  evidence 
that  is  relevant  to  that  fact  and  the  issue  as 
framed  by  the  pleadings,  without  having  the 
ultimate  facts  strengthened  to  the  advantage 
of  one  party  and  weakened  to  the  prejudice 
of  the  other  by  the  introduction  of  irrele- 
vant and  immaterial  matter.  Especial  rea- 
\ion  is  found  for  insisting  upon  such  a  rale 
in  this  case,  where  the  record  discloses  that 
respondent  submitted  himself  to  the  treat- 
ment of  other  physicians,  and  the  Jury  must 
determine  as  between  these  different  physi- 
cians which  one  was  responsible  for  the  in- 
jury complained  of.  When  respondent  was 
first  injured,  he  called  in  Dr.  Bi^ey  who 
made  the  same  diagnosis  and  advised  the 
same  treatment  as  did  appellant  Then  ap- 
pellant was  called.  Then  a  return  to  Dr. 
Biley.  Then  respondent  sought  the  services 
of  Dr.  Randolph  and  Dr.  Austin,  who  made 
the  first  diagnosis  of  a  dislocation,  and  who 
placed  respondent  under  an  anaesthetic,  and 
for  an  hour  or  more  manipulated  the  arm  and 
shoulder  with  much  force  in  the  effort  to  re- 
duce the  dislocation,  and.  being  unsuccessful, 
subsequently  cut  into  the  shoulder,  and  re- 
duced the  fracture  then  found.  Eadi  of 
these  doctors  by  his  testimony  sought  to  es- 
tablish the  correctness  of  his  own  diagno- 
sis and  treatment;  Dr.  Riley  and  appellant 
contending  that  the  primary  Id^lury  was  only 
a  sprain,  and  that  Dr.  Randolph  and  Dr. 
Austin  dislocated  the  shoulder  during  their 
manipulation  of  it,  and  that  the  present  con- 
dition of  reqH>ndent's  arm  was  due  to  such 
a  dislocation  with  a  subsequent  faulty  op- 
eration, while  'Dr.  Randolph  and  Dr.  Austin 
as  strenuously  contended  the  primary  in- 
Jury  was  a  dislocation,  and  that  their  treat- 
ment and  operation  was  the  application  of  the 
best  surgical  skill  to  the  existing  conditions. 
It  will  thus  l>e  seen  that  the  question  to  be 
determined  by  the  Jury  as  between  these  dlf'' 
ferent  physicians  was  not  an  easy  one,  and, 
while  the  Jurors  were  entitled  to  all  the  aid 
that  could  be  given  them,  it  clouded  and  be- 
fogged the  true  issue  to  submit  evidence  of 
this  irrelevant  and  immaterial  relation.  The 
purpose  of  counsel  for  respondent  in  putting 
In  this  testimony  is  apparent  from  the  form 
of  some  of  the  questions  asked  appellant  on 
cross-examination,  as  follows :  "As  a  matter 
of  fact,  this  man  [plalntlfr]  is  a  omtract  pa- 
tient, Isn't  he?"  "And  he  is  and  was  what 
is  known  as  a  contract  patient;  Isn't  that 
true?"  "A  dollar  a  month  man,  and  yon  have 
taken  a  great  deal  of  contract  work  in  Aber- 
deen, and  that  at  the  time  be  was  Injured?" 
"And  during  these  seven  or  eight  years  in  the 


hospital  yon  were  taking  or  doing  that  kln4 
of  contract  work,  were  you  not,  largely?" 
"And  during  the  time  that  he  [plaintiff]  was 
injured,  together  with  those  contract  pa- 
tients, you  bad  a  private  practice?"  "And 
this  money  is  paid  by  these  men  each  month, 
and  you  get  the  money,  and  whether  he  is 
hurt  or  sick?"  "So  when  you  came  to  see 
that  man  that  morning,  when  you  were  call- 
ed rather  to  see  that  man,  you  knew  you 
would  not  get  any  more  cash  out  of  him  ex- 
cept what  you  had  already  collected?"  "Tou 
knew  that  fact  at  that  time?"  "That  was  a 
fact  within  your  knowledge?"  "And  at  this 
particular  time  he  was  seeing  you  at  your 
office  in  town  you  were  receiving  patients 
other  than  the  contract  patients?"  "And  you 
were  treating  people  who  were  not  paying 
you  a  dollar  a  month?"  "And  you  were  that 
day  you  were  called  to  see  Mr.  Hoffman?" 
"And  as  a  matter  of  fact  the  reason  why  you 
did  not  get  out  or  go  again  to  see  Mr.  Hoff- 
man when  yon  were  called  was  because  you 
had  some  money  In  sight  from  one  of  your 
private  cases?" 

From  these  questions  and  others  of  a  like 
character,  it  is  plain  counsel  sought  to  im- 
press the  Jury  with  the  belief  that  appellant 
neglected  respondent,  and  did  not  give  his 
case  the  necessary  and  proper  medical  atten- 
tion, because  he  knew  be  would  receive  no  ad- 
ditional compensation,  and  for  this  reason 
devoted  his  time  and  attention  to  those  pa- 
tients who  were  not  within  bis  contract  with 
the  lumber  company,  and  from  whom  he  ex- 
pected' to  collect  for  his  services,  and  at  the 
same  time  take  advantage  of  any  prejudice 
any  Juror  might  have  against  the  contract 
system.  It  goes  without  saying  that  the 
effect  must  have  been  prejudicial.  The  au- 
thorities all  agree  that,  so  long  as  the  rela- 
tion of  physician  and  patient  exists,  however 
that  relation  was  formed,  or  whether  the 
service  was  gratultotis  or  for  an  expected  fee, 
the  physician  owes  his  patient  the  same  meas- 
ure of  duty  and  the  same  degree  of  care 
and  skill,  and  is  to  the  same  extent  answer- 
able for  the  failure  of  its  exercise  to  the  in- 
Jury  of  the  patient 

[2]  Ckimplaint  is  also  made  that  the  court 
refused  to  instruct  the  Jury  as  to  the  issues, 
or  to  make  any  statement  to  the  Jury  as  to 
the  issues,  although  requested  to  do  so.  We 
have  held.  In  Lambert  v.  La  Conner  T.  tc  T. 
C!o.,  37  Wash.  113,  79  Pac.  608,  that  It  was 
not  error  for  the  court  to  fall  to  state  the  is- 
sues to  the  Jury,  where  the  issues  were  sim- 
ple, and  the  Instructions  as  a  whole  clearly 
submitted  the  controversy  to  the  Jury.  But 
in  a  case  of  this  character,  with  the  mass  of 
conflicting  testimony  shown  by  this  record, 
the  relevant  and  the  Irrelevant  matter  up- 
on which  the  witnesses  were  examined,  we 
think  it  was  the  duty  of  the  court  to  make  a 
plain  and  concise  statement  to  the  Jury  of 
what  the  triable  issues  were,  to  aid  them  in 
determining  the  only  controversy  they  were 
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called  upon  to  determine.  We  do  not  tlilnk 
the  Instructions  in  this  case  did  so. 

[3]  Instructions  were  also  requested  by  ap- 
pellant, and  refused,  to  the  effect  that  negli- 
gence could  not  be  inferred  nor  presumed 
from  the  failure  to  effect  a  cure,  and  that  the 
condition  of  respondent's  shoulder  subsequent 
to  appellant's  treatment  did  not  of  Itself  es- 
tablish an  inference  that  appellant  had  been 
negligent  in  his  treatment  Such  is  the  law, 
and  the  jury  should  hare  been  so  instructed. 
Wood  T.  Barker,  49  Mich.  295,  13  N.  W.  597; 
Sims  y.  Parker,  41  IlL  App.  284;  Lawson  ▼. 
Conaway,  37  W.  Va.  169,  16  S.  E.  564,  18  U 
R.  A.  627,  88  Am.  St  Rep.  17;   30  Cyc  1584. 

For  these  reasons,  the  judgmoit  is  reyera- 
ed,  and  the  cause  remanded  for  a  new  triaL 

CROW,  C.  J.,  and  PARKER,  MOUNT,  and 
FULLERTON,  JJ.,  concur. 


(78  Wasb.  187)  

PIERCE  T.  SEATTLE  ELECTRIC  CO.  et  aL 

(Supreme  Court  of  Wasiiioston.    Feb.  16,  1914.) 

1.  REUEASX      (I      55*)  —  BtTBDEN      OT     PBOOF  — 

FBAun. 

In  an  action  a^nat  a  carrier  for  personal 
injuries,  where  plaintiff  claims  fraud  or  over- 
reaching in  the  settlement  and  release,  the  bur- 
den is  upon  him  to  sustain  the  claim  by  clear 
and  conrincing  evidence. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent 
Dig.  a  94-100;    Dec.  Dig.  i  55.*] 

2.  Appeal  and  Ebsob  (I  1002*)— Review  or 
Questions  or  Fact— Wbioht  of  Evidence. 

The  Supreme  Court  wiU  not  review  a  con- 
flict in  the  evidence,  but  will  merely  go  far 
enough  to  determine  that  the  verdict  has  suffi- 
cient evidence  to  support  it 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3935-3937;  Dec.  Dig.  | 
1002.*] 

3.  Appeal  and  Erbor  (i  077*)— New  Trial 
(t  162*)  —  Review  —  Discretion  of  Trial 
Codrt^-Gbantino  New  Trial. 

A  reduction  of  a  verdict  for  plaintiff  a*  a 
condition  of  denying  a  new  trial  is  a  matter  in 
the  discretion  of  the  trial  court,  which  will  not 
be  interfered  with  except  for  abuse,  bat  it  is 
improper  for  the  trial  court  to  be  influenced 
in  its  action  on  a  motion  for  new  trial  by  an 
extrajudicial  conversation  with  a  physician. 

[Ed.  Note. — For  other  cases, .  see  Appeal  and 
Error,  Cent  Dig.  U  3860-3865;  Dec.  Dig.  | 
977;*  New  Triad,  Cent  Dig.  H  324-329;  Dec. 
Dig.  I  162.*] 

4.  Dahaoes  (i  98*)  —  EzcBSSiVB  Damaoes  — 
Tbaomatic  Neorasthenia. 

The  damages  to  t>e  allowed  in  traumatic 
neurasthenia  cases  are  not  limited  to  a  max- 
imum sum  of  $5,0(N>. 

[E<d.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  235,  236;    Dec  Dig.  |  9&*] 

5.  New  Tbial  (|  1(S2*)— Conditions  on  R«- 
FUSAL — Abuse  of  Discbetion. 

In  an  action  against  a  street  railroad  for 
personal  injuries,  with  proof  of  traumatic  neu- 
rasthenia, where  there  was  substantial  evidence 
to  snstain  a  verdict  of  $7,900  for  plaintiff,  the 
granting  of  a  new  trial  on  plaintilrs  refusal  to 
reduce  the  verdict  to  $4,5(>0  was  an  abuse  of 
discretion,  in  view  of  the  trial  court's  incorrect 
interpretation  of  tlie  maximum  measure  of  dam- 


ages in  such  cases  and  the  influence  of  a  con- 
versation d^oTs  the  record. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  {{  324-329;    DecTbig.  |  162.*] 

Department  1.  Appeal  from  Superior 
CV>urt,  King  Connty;    Everett  Smitli,  Judgei 

Action  by  Jennie  I.  Pierce  against  the 
Seattle  Electric  0>mpany  and  others.  Judg- 
ment for  plaintiff,  and  from  an  order  grant- 
ing a  new  trial  on  her  refusal  to  consent  to 
a  reduction  of  the  verdict,  defendants  appeal, 
and  plaintiff  prosecutes  a  cross-appeaL  Re- 
versed and  remanded,  with  direction  to  enter 
judgment  on  the  verdict 

James  B.  Howe  and  A.  J.  Falknor,  twth  of 
Seattle,  for  appellants.  Walter  S.  Fulton 
and  Arthur  B.  Griffith,  both  of  Seattle,  for 
respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  on  account  of  personal 
injuries  alleged  to  be  due  to  the  negligence 
of  the  defendant,  its  agents  or  employte. 

On  March  S,  1911.  the  plaintiff,  a  widow 
then  40  years  of  age,  was  Uving  with  her 
16  year  old  daughter  at  the  Newberry  apart- 
ments on  Sixteenth  avenue  In  the  city  of 
Seattle.  At  about  8  o'clock  p.  m.  on  tliis  day, 
the  plaintiff  and  her  daughter  boarded  an 
inbound  Capitol  Hill  car  for  the  business  sec- 
tion of  the  dty.  When  the  car  reached  the 
comer  of  Third  avenue  and  Seneca  street,  it 
stopped  for  the  purpose  of  permitting  the 
plaintiff  and  her  daughter  to  alight  0%e 
daughter  descended  the  steps  first  As  the 
plaintiff  was  attempting  to  alight,  abe  claims 
the  car  started,  causing  her  to  fall,  striking 
her  back  and  spine  upon  the  steps  of  the  car. 
and  then,  (dtching  forward,  her  head  struck 
the  pavement  As  the  gates  were  closed,  her 
foot  was  caught  therein,  and  she  was  drag- 
ged along  on  the  pavement  until  the  car 
could  be  stopped. 

The  evidence  as  to  the  maimer  of  the  acci- 
dent and  the  cause  which  produced  It  is  con- 
flicting. Whether  the  Injury  sustained  by 
the  plaintiff  was  due  to  the  negligence  of  the 
defendants  was  a  question  of  fact,  and  was 
for  the  jury  to  determine. 

After  the  accident  the  plaintiff  and  ber 
daughter  returned  to  their  home  on  a  street 
car.  On  the  day  following  the  acddoit,  a 
Mr.  Xoung,  an  assistant  claim  ag;ent  Cor  the 
defendants,  called  upon  the  plaintiff  at  ber 
apartments.  Mr.  Young  then  snggested  that 
she  see  the  defendants'  physician.  Dr.  Willis. 
On  the  same  day  Dr.  Willis  called  at  tbe 
home  of  the  plaintiff,  but  abe,  not  wishing  to 
he  treated  at  tliat  time,  was  advised  by  tbe 
doctor  that  if  she  wished  treatment  she 
could  send  for  him.  A  day  or  two  later,  at 
the  plaintiff's  request,  tbe  defendants'  idijsl- 
dan  called  and  gave  her  some  medictne. 
After  this  time  Dr.  Willis  called  at  Interrals 
of  a  day  or  two  until  about  the  end  of 
March,  1911.    Mr.  Young  also  caUed  three  or 
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four  times  between  tbe  time  of  the  acddent 
on  March  3, 1011,  and  March  27,  1911.  About 
the  middle  of  March  a  Dr.  Snow,  one  of  tbe 
plalntlfTs  neighbors  and  acquaintances  and 
a  practicing  physician  and  surgeon,  called 
upon  the  plaintiff  at  her  request  two  or  three 
times.  After  learning  the  fact  that  she  was 
being  treated  by  Dr.  Willis,  he  declined  fur- 
ther to  attend  her.  Dr.  Snow  advised  her 
that  she  was  suffering  from  a  severe  nervous 
shock,  and  that  such  cases  sometimes  lasted 
a  long  time. 

On  March  27,  1911,  Mr.  Toang,  accom- 
panied by  Mr.  Carson,  the  defendants'  claim 
agent,  called  upon  the  plaintiff  for  the  pur- 
pose of  effecting  a  settlement.  The  matter  of 
a  settlement  was  then  discussed  between  tbe 
plaintiff  and  the  two  claim  agents.  On  tbe 
following  day  Mr.  Toung  and  Mr.  Carson 
again  went  to  tbe  home  of  the  plaintiff  with 
a  release  prepared  ready  for  signature  and  a 
check  drawn  in  the  plalntl£r*s  favor  for  $S0O. 
When  they  arrived  a  neighbor  of  the  plain- 
tiff's, a  Mrs.  Brier,  who  had  a  son  In  the  em- 
ploy of  the  company,  was  there.  As  to  What 
happened  on  this  occasion  the  plaintiff  and 
her  daughter  testified  substantially  to  the 
following  effect:  That  Mr.  Carson  gave  the 
plaintiff  a  check  for  $500  and  requested  her 
to  sign  a  paper;  that  she  could  not  read  it; 
ttiat  she  inquired  what  it  was,  and  be  said  it 
was  the  customary  receipt  required  by  the 
company  to  be  signed  when  they  paid  money ; 
that  the  paper  was  not  read  in  full ;  that  the 
portion  which  provides .  that  the  company 
should  be  released  from  all  claims  for  dam- 
ages was  not  read;  that  the  plaintiff  then 
stated  to  Mr.  Carson  that  she  did  not  know 
how  seriously  she  was  hurt,  and  that  be  re- 
plied that  she  was  not  injured  much,  tliat 
Dr.  WUlls  had  said  that  she  would  be  well  in 
two  weeks,  and  that  all  she  needed  was  rest 
ana  quietness;  that  she  then  said  to  Mr. 
Carson  that  if  she  would  be  well  in  two 
weeks  $500  would  be  sufficient,  bat  if  she 
was  not,  that  she  would  not  wish  to  have 
him  understand  that  she  was  releasing  any 
claim  for  damages;  that  he  thereupon  re- 
plied that  they  understood  it  that  way,  and 
in  case  she  was  not  well  in  two  weeks  the 
$500  should  be  understood  as  payment  on  ao- 
.  count;  that  she  then  attempted  to  sign  the 
release,  but  on  account  of  the  pain  in  her 
arms  and  limbs  could  not  do  so ;  that  after 
she  had  taken  some  medicine  which  Dr. 
Willis  had  prescribed  for  pain,  she  again 
tried  to  sign,  but  could  not  on  account  of  tbe 
pain  in  her  arm  and  her  hand  shaking ;  that 
she  then  said  to  Mr.  Carson  that  she  could 
not  sign  it ;  that  be  then  stated  that  perhaps 
he  could  help  her ;  that  he  then  braced  her 
arm  and  took  hold  of  her  wrist,  and  she  then 
forgot  how  to  spell  her  name;  that  the  In- 
strument was  not  fully  read  to  her.  The 
plaintiff  and  her  daughter  also  testified  that 
Dr.  Wlllla  had  told  the  plaintiff  that  she  was 
not  injured  much,  and  that  she  would  be  well 
In  two  weeks.    As  to  what  occurred  at  this 


time  the  plaintiff  and  her  daughter  are  con- 
tradicted by  the  two  claim  agents  and  Mrs. 
Brier.  It  appears  to  be  admitted  that  as  a 
part  of  the  settlement  the  plaintiff  was  to  be 
taken  to  the  hospital  for  a  period  of  two 
weeks  at  the  defendants'  expense;  but  this 
was  not  Included  in  the  written  release. 

The  plaintiff  testlfled  that  she  was  induced 
to  sign  the  instrument:  First,  because  Dr. 
Willis  bad  repeatedly  told  her  she  would  be 
well  in  two  weeks,  and  tills  was  reiterated 
by  Mr.  Carson  at  the  time;  and,  second, 
because  she  agreed  with  Mr.  Carson  that  if 
she  was  not  well  in  two  weeks,  it  should  not 
be  a  settlement  in  full,  but  simply  a  payment 
on  account  On  March  29tb,  the  day  follow- 
ing, the  plaintiff  was  taken  to  the  Seattle 
general  hospital  where  she  remained  for 
three  months,  and  was  treated  by  the  com- 
pany's physician.  Two  days  after  being  tak- 
en to  the  hospital,  while  returning  from  a 
lavatory.  She  fell  prostrate  on  the  floor,  and 
from  that  date  until  the  ttqse  of  the  trial 
she  had  been  constantly  confined  to  her  bed 
and  unable  to  walk  or  to  care  for  hersell 

Prior  to  the  time  of  the  accident  the  plain- 
tiff was  in  good  health.  She  had  some  busi- 
ness experience,  and  bad  earned  at  one  time 
$100  per  month  as  Assistant  Secretary  of 
State  for  the  state  of  Colorado. 

As  to  the  seriousness  of  her  condition  and 
the  probability  of  her  recovery,  the  evidence 
of  the  physicians  who  testified  upon  the  trial 
is  conflicting.  In  the  opinion  of  certain  of 
the  physicians  'her  recovery  was  doubtful, 
and  if  a  recovery  at  all  should  take  place, 
tbe  period  of  time  which  would  elapse  before 
such  recovery  would  be  measured  by  years 
rather  than  weeks  or  months. 

The  cause  was  tried  to  the  court  and  a 
Jury.  A  verdict  was  returned  for  the  plain- 
tiff in  tbe  sum  of  $7,900  after  deducting  the 
$500  which  the  plaintiff  had  previously  re- 
ceived. The  defendants  moved  that  a  Judg- 
ment non  obstante  veredicto  be  entered  in 
their  favor;  and  if  this  motion  should  be 
denied  the  defendants  moved  for  a  new  trial 
upon  the  ground,  among  others,  of  excessive 
damages.  The  motion  for  Judgment  notwith- 
standing the  verdict  was  overruled.  On  the 
motion  for  new  trial  the  court  ordered  that 
if  the  plaintiff  would  elect  to  accept  a  verdict 
for  $4,500  rather  than  for  $7,900,  the  motion 
for  a  new  trial  would  be  overruled.  Tbe  plain- 
tiff refused  to  consent  to  the  reduction.  The 
motion  for  a  new  trial  was  granted.  The  de- 
fendants appeal,  and  tbe  plaintiff  prosecutes 
a  cross-appeal. 

Two  questions  are  to  be  determined :  First, 
did  tbe  court  err  In  refusing  to  grant  th» 
appellants'  motion  for  a  Judgment  notwith- 
standing the  verdict ;  and,  second,  was  there 
an  abuse  of  discretion  on  the  part  of  tbe  trial 
court  in  ordering  the  reduction  of  the  ver- 
dict, or  in  tbe  alternative,  granting  a  new 
trial? 

[1]  L  In  support  of  the  motion  for  judg- 
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ment  notwithstanding  the  verdict,  It  Is  claim- 
ed there  is  not  sufficient  evidence  support- 
ing the  charge  of  fraud  In  the  settlement  to 
Justify  the  court  In  submitting  that  question 
to  the  Jury.  In  cases  of  this  kind  the  rule 
appears  to  be  that  where  a  party  claims  there 
was  fraud  or  overreaching  in  the  settlement, 
the  burden  is  upon  the  one  making  the  charge 
to  sustain  It  by  evidence  which  Is  clear  and 
convincing.  Pederson  v.  Seattle,  etc.,  Street 
By.  Co.,  6  Wash.  202,  33  Pac.  351,  34  Pac. 
665;  Nath  v.  O.  B.  &  N.  Co.,  72  Wash.  664, 
131  Paa  251. 

[2]  In  this  case,  if  the  evidence  of  the 
plaintiff  and  her  daughter  is  to  be  believed, 
then  there  was  sufficient  evidence  on  this 
qnestlon  to  sustain  the  verdict  of  the  Jury. 
Where  the  evidence  is  conflicting  and  the  ev- 
idence offered  on  the  part  of  the  plaintiff  ia 
sufficient,  if  believed  by  the  Jury,  to  sustain 
the  charge  of  fraud,  the  question  is  for  the 
Jury  to  determine.  It  is  not  the  province  of 
the  court  to  weigh  the  conflicting  evidence 
and  determine  the  question  de  novo.  The 
court  can  only  Inquire  as  to  whether,  if  the 
evidence  were  undisputed,  it  could  be  said  to 
be  clear  and  convincing.  Speaking  on  this 
question,  the  court,  tn  Westby  v,  Washington 
B.  L.  &  M.  Co.,  40  Wash.  289,  82  Pac  271, 
said :  "On  the  proposition  of  the  settlement, 
ttie  testimony  Is  absolutely  conflicting.  But 
If  the  statements  of  the  respondent  and  his 
witnesses  are  true,  the  execution  of  the  al- 
leged release  was  the  perpetration  upon  him 
of  a  most  flagrant  and  palpable  fraud.  These 
questions  having  been  submitted  to  the  Jury, 
under  proper  instructions,  there  being  no  as- 
signment of  erroneous  instructions,  and  the 
testimony  being  sufficient,  if  uncontradicted, 
to  6ust<<in  a  Judgment,  this  court  wUl  not  un- 
dertake to  weigh  such  testimony.  If  it  did. 
It  would  simply  be  the  substitution  of  the 
Judgment  of  this  court  for  the  Judgment  of 
the  Jury  on  the  weight  of  the  testimony  and 
the  credibility  of  the  witnesses,  a  substitu- 
tion not  authorized  by  the  law." 

II.  The  trial  court  ordered  a  reduction  of 
the  verdict  from  $7,900  to  $4,500,  or,  in  the 
alternative,  a  new  trial.  The  respondent  de- 
clined to  elect  to  take  the  reduction.  The 
court,  In  passing  upon  the  motion  for  a  new 
trial,  stated  that  subsequent  to  the  time 
when  the  verdict  was  returned  he  bad  had  a 
conversation  with  Dr.  C.  A.  Smith,  one  of  the 
commission  appointed  by  the  court  to  exam- 
ine the  plaintiff  prior  to  the  trial,  and  a  wit- 
ness thereat  In  this  conversation  Dr.  Smith 
stated  that,  if  he  had  known  the  history  of 
the  respondent's  case  at  the  time  he  testified 
as  It  was  told  to  lilm  afterwards,  his  testi- 
mony would  have  been  somewhat  modified. 
The  court  also  stated  that  it  liad  searched 
the  recent  decisions  of  this  court  relative  to 
the  allowance  of  damages  in  traumatic  neu- 
rasthenia cases,  especially  the  cases  reported 
in  62,  65,  and  67  Washington  Reports — with- 
out designating  the  particular  decisions  oth- 


er than  that  of  Edwards  ▼.  Seattle,  R.  &  Su 
By.  Co.,  62  Wash.  77,  113  Pac.  563— and  had 
found  that  'In  all  of  those  instances  the 
court  reduced  verdicts  on  traumatic  nenras- 
thenla,  in  each  Instance,  as  I  remember  it, 
to  the  sum  of  |5,000."  It  appears  that  in 
ordering  a  reduction  of  the  verdict,  the  ex- 
ercise of  the  court's  discretion  was  predicat- 
ed largely  upon  the  conversation  had  with 
Dr.  Smith,  and  upon  its  view  of  what  this 
court  had  done  in  the  way  of  reducing  ver- 
dicts in  traumatic  neurasthenia  cases. 

[S,  4]  The  conversation  with  Dr.  Smith  was 
dehors  the  record.  Neither  party  had  an  op- 
portunity to  cross-examine  Iilm  upon  the 
statements  made;  and  such  a  conversation 
should  not  be  permitted  to  Influence  jndicial 
action.  We  think  the  court  was  also  in  er- 
ror in  Interpreting  the  decisions  of  this  court 
as  fixing  a  measure  of  damages  to  be  allow- 
ed in  traumatic  neurasthenia  cases  at  the 
sum  of  $5,000.  We  have  searched  with  dili- 
gence the  volumes  to  which  the  trial  Judge 
especially  referred,  and  can  And  nothing  In 
the  -cases  there  reported  where  the  question 
of  traumatic  neurasthenia  was  involved  to 
Justify  the  belief  that  a  fixed  rule  upon  the 
question  of  damages  in  such  cases  had  lieeo 
adopted  by  this  court.  Every  case,  in  a 
large  measure,  must  depend  upon  Its  own 
facts  and  circumstances.  In  some  caaes  of 
traumatic  neunuTiJienla  $6,000  in  damages 
might  be  grossly  excessive,  wliile  In  others. 
It  might  be  totally  inadequate  to  compen- 
sate for  the  injury  sustained.  Whetber  a 
reduction  should  be  made  in  a  verdict,  or  In 
the  alternative  a  new  trial  given,  la  a  mat- 
ter which  is  addressed  to  the  sound  discre- 
tion of  the  trial  court,  and  the  appellate 
court  will  only  interfere  with  the  exercise  of 
such  discretion  where  there  lias  been  an 
abuse  shown. 

In  Wait  V.  Bobertson  Mortgage  Co.,  37 
Wash.  282,  79  Pac  926,  it  is  said:  "The  ap- 
pellant contends  that  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  of  the  Jnry  Is 
the  only  question  before  this  court  On  the 
other  hand,  the  respondents  contend  that  an 
abuse  of  discretion  in  granting  the  new  trial 
is  the  only  qn^tion  before  us.  Manifestly 
the  theory  of  the  respondents  is  the  correct 
one,  as  such  questions  are  alvrays  addressed 
to  the  sound  discretion  of  the  trial  court,  and 
an  appellate  court  will  only  Interfere  with 
the  exercise  of  that  discretion  where  an 
abuse  is  shown." 

[B]  In  the  present  case  we  think  there  was 
such  an  abuse  of  discretion  as  to  require  a 
reversal  of  the  Judgment 

There  was  substantial  evidence  in  the  rec- 
ord to  sustain  the  amount  of  the  verdict  re- 
turned. The  respondent,  for  a  period  of  ap- 
proximately 21  months,  had  been  confined  to 
her  bed,  suffering  from  the  affliction,  and  un- 
able to  care  for  herself.  A  number  of  doc- 
tors testified,  in  substance,  that  her  perma- 
nent recovery  was  exceedingly  doubtful,  and 
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If  audi  should  take  place  It  would  be  effect- 
ed In  a  period  of  time  which  would  be  meas- 
ured by  years  rather  than  weeks  or  months. 
The  trial  court.  In  passing  upon  the  motion 
for  a  new  trial  and  speaking  upon  her  condi- 
tion at  the  time  of  the  trial,  stated;  "Wheth- 
er genuine  or  assumed,  she  certainly  present- 
ed a  pitiable  condition  before  the  Jury."  And 
further  said  that  he  did  not  think  she  was 
"faking."  Had  the  trial  court  based  its  ac- 
tion in  ordering  a  reduction  of  the  verdict 
upon  its  conclusion  after  weighing  the  con- 
flicting evidence  tn  the  record,  a  different 
question  would  then  have  been  here  present- 
ed. But  we  think  a  reduction  Influenced  by 
matters  outside  the  record,  coupled  with  an 
Incorrect  Interpretation  of  the  decisions  in 
traumatic  neurasthenia  cases,  should  not  be 
permitted  to  stand  when  there  is  substantial 
evidence  in  the  record  to  support  the  amount 
of  the  verdict,  and  this  court,  had  the  trial 
court  i)ermltted  it  to  come  here  without  a  re- 
duction, would  not  have  interfered  therewith. 
The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  enter  a  Judgment  upon  the 
verdict 

CROW,   O.   J.,   and   ELLIS,   OOSB,   and 
CHADWICK,  JJ.,   concur. 


(78  Wash.  187) 

OATTON  V.  HEEHLING  et  al. 

(Supreme  Ooort  of  Washington.     Feb.  16, 
1914.) 

BncuTioH  (i  3*)— JuoaMiRTS— Whbn  Tmtr 

Mat  Issue— Statutes. 

Rem.  &  Bal.  Ck>de,  H  469,  460,  provid- 
ing that  after  six  years  ifrom  the  rendition  of  a 
Judgment  it  shall  cease  to  be  a  lien,  by  implica- 
tion makes  an  execution  valid  if  issued  within 
■iz  years ;  and  the  former  statute.  Rem.  ft  BaL 
Code,  i  510,  providing  that  an  execution  issued 
more  than  five  yean  after  rendition  of  judgment 
is  void,  is  superseded. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  Si  3,  144;  Dec.  Dig.  f  8.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  C.  M.  Easterday, 
Judge. 

Action  by  Grace  N.  Catton  against  John 
J.  Reehllng  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

Julius  Baldwin,  of  Seattle,  for  appellant 
W.  W.  Keyes,  John  C.  Stallcup,  and  Evan 
8.  Stallcup,  all  of  Tacoma,  for  respondraits. 


MOUNT,  J.  The  plaintiff  brought  this 
action  to  restrain  the  enforcement  of  a  cer- 
tain Judgment  against  property  claimed  by 
her.  Upon  a  trial  of  the  case  the  court  de- 
nied the  relief  prayed  for.  The  plaintiff  has 
appealed. 

There  is  no  dispute  upon  the  principal 
facts,  which  are  as  follows:  On  the  19th 
day  of  June,  1906,  one  B.  M.  Durant  secured 


a  Judgment  In  the  superior  court  for  Spokane 
county  for  $1,319.32  and  costs  against  Wil- 
bur F.  Catton  and  Grace  N.  Catton.  In  Feb- 
ruary, 1911,  Grace  N.  Catton  brought  an  ac- 
tion for  a  divorce  in  King  county  against 
Wilbur  F.  Catton.  At  about  the  time  this 
divorce  action  was  brought,  Wilbur  F.  Cat- 
ton  confessed  Judgment  in  favor  of  John  J. 
Reehllng,  in  Pierce  county,  for  $1,700.  There- 
upon Reehllng  and  the  sheriff  of  Pierce  coun- 
ty were  made  parties  to  the  divorce  action. 
Subsequently  a  divorce  was  granted  to  the 
appellant  and  the  property  was  divided  t)e- 
tween  the  appellant  and  her  husband.  The 
Judgment  in  favor  of  Reehllng  against  Catton 
was  declared  to  be  void  as  to  the  appellant 
The  decree  in  the  divorce  case  provided  that 
the  property  awarded  to  the  parties  was 
subject  to  a  lien  In  favor  of  either  for  any 
sum  which  either  might  be  compelled  to  pay 
for  his  or  her  protection  on  account  of  the 
failure  of  the  other  to  pay  obligations  deter- 
mined in  the  decree.  An  appeal  was  taken 
from  that  judgment  to  this  court,  where  the 
judgment  was  afllrmed.  Catton  v.  Catton,  69 
Wash.  130,  124  Pac  387.  In  that  case,  re- 
ferring to  the  Judgment  confessed  by  Wil- 
bur F.  Catton  in  favor  of  John  J.  Reehllng, 
we  said:  "The  debt,  therefore,  could  not  be 
collected  from  either  the  separate  or  com- 
munity property  of  the  plaintiff  or  her  hus- 
band." Thereafter  on  May  26,  1911,  the  ap- 
pellant paid  to  Durant  the  sum  of  |1,407.80, 
being  the  amount  of  the  Judgment  against 
Catton  and  wife,  and  took  an  assignment  of 
that  Judgment    Afterwards  on  December  & 

1911,  the  apx>ellant  caused  an  execution  to 
t>e  Issued  upon  the  Judgment  which  bad  been 
assigned  to  her  by  Durant  and  certain  prop- 
erty of  Mr.  Catton  was  sold  and  bid  in  by 
Mrs.    Catton.     Thereafter   on   February   17, 

1912,  the  sale  was  confirmed.  Afterwards  on 
September  20,  1012,  Reehllng  caused  an  ex- 
ecution to  issue  upon  his  Judgment  against 
Mr.  Catton  for  $1,700,  which  execution  was 
levied  upon  the  property  purchased  by  Mrs. 
Catton  at  the  execution  sale  upon  the  Du- 
rant Judgment  Upon  these  facts  the  trial 
court  concluded  that  the  appellant  was  not 
entitled  to  have  the  sale  of  the  property 
under  the  Reehllng  Judgment  restrained. 
The  apparent  reason  of  the  court  for  so 
holding  was  that  the  execution  Issued  upon 
the  Judgment  assigned  by  Durant  to  Mrs. 
Catton  was  Issued  more  than  five  years  after 
the  entry  of  that  Judgment  and  was  there- 
fore void. 

Two  principal  questions  are  argued  by  the 
appellant  to  the  effect:  First  that  the  Reeh- 
llng judgment  is  void  and  unenforceable 
against  the  appellant  or  the  community  of 
Catton  and  wife,  for  the  reason  that  It  was 
so  adjudged  in  the  case  of  Catton  v.  Catton 
et  al.,  supra;  and,  second,  that  the  court 
erred  in  concluding  that  the  execution  upon 
the  Durant  Judgment  was  void  because  it 
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was  not  Issned  within  Ave  years  from  tbe 
.date  of  tbe  Judgment 

We  may  assume,  for  the  purposes  of  this 
case,  that  what  we  said  In  the  case  of  Cat- 
ton  T.  Catton  et  al.,  supra,  that  the  Reehllng 
debt  could  not  be  collected  from  either  the 
separate  or  community  property  of  the  appel- 
lant or  her  husband.  Is  dictum,  as  the  re- 
spondents ar^e,  in  so  far  as  It  relates  to  the 
enforcement  ot  the  Reehllng  judgment 
against  the  property  of  Wilbur  P.  Catton. 

We  pass  then  to  the  second  and  controlling 
question  In  the  case,  whether  an  execution 
was  lawfully  Issued  upon  the  Durant  judg- 
ment after  five  years  from  the  date  of  that 
Judgment  The  Judgment  In  favor  of  Du- 
rant was  entered  on  .Tune  19,  1906.  It  was  a 
valid  Judgment  against  Mr.  and  Mrs.  Catton 
and  continued  to  be  a  lien  against  their 
property  for  six  years.  Rem.  &  Bal.  Code,  { 
459. 

Section  SIO,  Rem.  &  Bal.  Code,  provides 
that:  "If  a  period  of  five  years  shall  have 
elapsed  without  an  execution  being  issued  on 
such  Judgment,  then  execution  shall  not  Is- 
sue thereafter  until  such  Judgment  shall  be 
revived  In  the  manner  provided  by  law." 
Respondent  argues  that  this  section  controls, 
and  that  tbe  execution  which  Issued  upon 
the  judgment  was  Invalid,  and  the  sale  there- 
under Is  void.  Dalgardno  v.  Barthrop,  40 
Wash.  191,  82  Pac,  285;  Brier  v.  Traders' 
Nat  Bank,  24  Wash.  695,  64  Pac.  831 ;  Pack- 
wood  V.  Brlggs,  25  Wash.  530,  65  Pac.  846; 
Hewitt  V.  Root,  31  Wash.  312,  71  Pac.  1021; 
and  Whitwortb  t.  McEee,  32  Wash.  86,  72 
Pac.  1046 — are  dted  to  sustain  this -conten- 
tion. But  it  will  be  noted  that  those  cases 
arose  upon  contracts  which  had  been  entered 
into  or  Judgements  which  had  been  obtained 
prior  to  the  passage  of  the  law  of  1897  (Laws 
1897,  p.  52),  which  provides :  "After  the  ex- 
piration of  six  years  from  the  rendition  of 
any  Judgment  it  shall  c^ase  to  be  a  lien  or 
charge  against  the  estate  or  person  of  tlie 
judgment  debtor."  And :  "No  suit,  action, 
or  other  proceedings  shall  ever  be  had  on 
any  Judgment  rendered  in  the  state  of  Wash- 
ington by  which  the  Hen  or  duration  of 
such  Judgment,  claim  or  demand,  shall  be 
extended  or  continued  in  force  for  any  great- 
er or  longer  period  than  six  years  from  the 
date  of  the  entry  of  the  original  Judgment" 
Rem.  &  Bal.  Code,  H  459  and  460. 

In  Seattle  Brewing  &  Malting  Co.  v.  Dono- 
frio,  59  Wash.  98,  109  Pac.  335,  we  had  occa- 
sion to  consider  the  effect  of  these  statutes 
of  1897  upon  the  statutes  then  In  force.  We 
there  said :  "While  the  act  of  1897  does  not 
in  express  terms  create  or  continue  the  ex- 
istence of  Judgment  liens,  yet  the  implication 
that  a  Judgment  lien  exists  for  a  period  of 
six  years  from  the  date  of  the  entry  of  the 
original  Judgpuent  is  plain  and  unavoidable." 
Then,  after  setting  forth  the  substance  of 
the  sections  referred  to,  we  continued:  "It 
is  very  plain  from  these  provisions  that  the 


Legislature  intended  that  Judgment  liens 
should  continue  for  six  years  without  re- 
newal or  revival,  and  that  no  action  or  pro- 
ceeding of  any  character  would  He  to  ex- 
tend tbe  lien  beyond  that  period."  Then, 
after  referring  to  decisions  of  this  court 
where  we  held  that  the  act  of  1897  was  un- 
constitutional and  void  as  to  pre-existing 
Judgments  and  contracts  and  to  cases  where 
it  was  held  that  execution  and  Judicial  sales 
made  more  than  five  years  after  the  date  of 
tbe  entry  of  the  Judgment  without  revival 
were  void,  we  said:  "It  will  thus  be  seen 
that  the  direct  question  as  to  the  commence- 
ment or  duration  of  a  Hen  under  tbe  act  of 
1897  is  here  presented  for  the  first  time,  and 
we  see  no  escape  from  the  conclusion  that  the 
lien  commences  with  the  entry  of  the  Judg- 
ment of  the  superior  court  and  expires  at  the 
end  of  six  years  from  that  date."  We  think 
it  follows  from  this  decision  that  section  510 
of  Rem.  ft  Bal.  Code  is  superseded  by  the  act 
of  1897,  supra. 

It  is  argued  by  the  respondoit  that  tbe 
act  of  1897  deals  with  Judgment  Hens  and  not 
executions,  and  that  liens  and  executions  are 
two  entirely  diePerent  subjects;  that  one  stat- 
ute regulating  the  duration  of  a  judgment 
Hen  and  another  requiring  that  an  execation 
must  issue  in  a  shorter  period  are  entirely 
consistent  with  each  other.  It  would  be  idle, 
we  think,  to  say  that  a  Judgment  lien  ex- 
ists and  that  no  execution  can  be  lasaed 
thereon.  We  think  It  was  the  manifest  In- 
tention of  the  Legislature  in  the  passage  of 
the  act  of  1897  to  authorize  an  execntlon 
where  there  was  a  Judgment  lien,  because 
such  lien  without  tbe  right  to  an  execation 
to  enforce  it  is  of  no  effect  or  value.  LUly- 
Brackett  Co.  v.  Sonnemann,  50  Wash.  487,  97 
Pac.  505,  Is  referred  to  as  sustaining  the  con- 
tention of  the  respondents.  We  held  in  that 
case  that  an  action  could  be  maintained  In 
this  state  upon  a  foreign  Judgment  We 
there  said :  "There  is  no  prohibition  against 
an  action  upon  a  Judgment  or  to  establish  tbe 
Hen."  We  were  there  discussing  the  ri^t  to 
maintain  an  action  upon  a  foreign  Judgment 
entered  within  six  years.  We  did  not  dis- 
cuss or  decide  that  there  was  any  distinction 
between  the  lien  of  a  judgment  and  tbe  ri^t 
to  an  execution  thereon.  Prior  to  the  act  of 
1897  the  statutes  made  the  right  to  an  ex- 
ecution coextensive  with  the  Hen.  Hee  Rem. 
&  Bal.  Code,  §§  445  and  510.  The  same  re- 
sult was  clearly  Intended  by  the  act  of  1897. 

In  view  of  our  conclusion  that  the  Judg- 
ment obtained  by  Durant  against  Mr.  and 
Mrs.  Catton  in  1906  was  a  valid  Hen  npon 
their  property  for  a  period  of  six  years  and 
that  execution  might  Issue  thereon  at  any 
time  within  that  period,  we  think  the  lower 
court  erred  In  holding  that  the  execation 
and  sale  thereunder  were  void. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to  the 
lower  conrt  to  enter  a  decree  xeatrainlng  tbe 
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sale  of  the  property  of  Mn.  Catton  upon  tbe 
judgment  of  Reehllng. 

CROW,  C.  J.,  and  PARKER,  MORRIS,  and 
fULLERTON,  J  J.,  concur. 


(78  Wash.  12S) 

CROUP  ▼.  DB  MOSS  et  aL 

(Supreme  Court  of  Washington.    Feb.  14, 
1914.) 

1.  Tbubtb  (S  83%*)  —  Resultino  Tbtjst  — 
Statute  of  Fbavds. 

The  mere  failure  to  carry  out  an  oral 
agreement  to  purchase  land  for  another  will 
not  give  rise  to  a  resulting  trust,  the  agree- 
ment being  void  under  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Trusts, 
Cent.  Dig.  i  93;   Dec  Dig.  {  63%.'] 

2.  Trusts  (S  83*)— Rmttltino  Tbtjst. 

Where  defendant  agreed  to  purchase  land 
for  plaintiff,  and  plaintiff  delivered  to  defend- 
ant a  part  of  the  price,  a  resulting  trust  for  a 
part  of  the  land  arises  upon  defendant's  breach. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  IS  121-124;   Dec  Dig.  {  83.*] 

3.  Tbusts  ({  88*)— Rescltino  Tbust. 

In  order  to  establish  a  resulting  trust, 
plaintiff  is  held  to  the  same  strict  rules  of 
proof  which  are  required  for  the  establishment 
of  fraud. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  {{  134-137 ;    Dec  Dig.  {  88.*] 

4.  Vendob   and   Pubohaskb   (S  238*)— Bora 
Fide  Pubcrabeb. 

Where  one  who  agreed  to  purchase  land 
for  another,  and  received  the  purchase  money, 
wrongfully  took  the  title  in  his  own  name,  a 
purchaser  from  the  wrongdoer  who  buys  for 
value  and  without  notice  takes  the  property 
free  from  any  resulting  trust 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  Jf  683-«00;   Dec  Dig.  g 

5.  Tbdbts  (S  88*)  —  Resui-tino  Tbust— Ac- 
tions TO  Ebtabush— Evidence. 

In  an  action  to  establish  a  resulting  trust 
evidence  held  insufficient  to  show  that  plaintiff 
had  delivered  to  defendant  the  purchase  price 
of  land,  the  title  to  which  he  claimed  defend- 
ant wrongfully  took  in  his  own  name. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  {{  134-137;    Dec  Dig.  g  88. •] 

6.  Costs  (|  12*)— Aixowancb  ok  Costs. 

The  aUowance  of  costs  rests  largely  in  the 
discretion  of  the  trial  conrt 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  Si  20,  22,  23;    Dec  Dig.  S  12.*] 

Department  1.  Appeal  from  Superior  Court, 
WalU  Walla  County;  Thos.  H.  Brents,  Judge. 

Action  by  B.  W.  Croup  against  W.  N.  De 
Moss  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

W.  F.  Crowe,  of  Walla  Walla,  for  appel- 
lant J.  O.  Thomas  and  W.  A  Toner,  both  of 
Walla  Walla,  for  respondents. 

ELLIS,  J.  In  this  action,  the  plaintiff 
sought  to  establish'  a  resulting  trust  In  his 
favor  in  an  undivided  one-fourth  interest  in 
certain  mining  claims  located  in  Warren 
mining  district  in  Idaho  county,  Idaho.  Tbe 
material  facts  which  we  have  been  able  to 
gather  from  the  deplorably  confused  record 


are  as  follows:  Tbe  group  of  mining  claims 
In  question  were  in  1907  owned,  an  undivided 
one-half  by  the  plaintiff,  an  undivided  one- 
fourth  by  tbe  defendant  De  Moss  and  an  un- 
divided one-fourth  by  one  Scales  of  Grange- 
vllle,  Idaho.  It  was  the  purchase  of  this 
last-mentioned  one-fourth  interest  by  the  de- 
fendant Snell,  after  an  option  thereon  had 
been  taken  by  the  defendant  De  Moss,  which 
option  the  plaintiff  claims  was  taken  for  his 
beneSt  and  should  have  been  In  his  name, 
which  gave  rise  to  the  present  controversy. 
The  plaintiff  did  all  of  the  assessment  work, 
amounting  to  |400,  on  all  of  the  claims,  for 
the  year  1907.  The  portion  of  this  assess- 
ment work  which  should  have  been  borne  by 
De  Moss  and  by  Scales  was  $100  each.  In 
1908  De  Moss  did  all  of  the  assessment  work 
upon  the  claims,  and,  early  in  1909,  attempted 
to  forfeit,  by  advertisement,  the  half  interest 
In  the  claims  owned  by  the  plaintiff.  In  the 
fall  of  1907,  there  seems  to  have  been  some 
negotiation  between  the  plaintiff  and  Scales 
for  the  sale  to  the  plaintiff  of  the  one-fourth 
Interest  then  owned  by  Scales.  The  price 
fixed  by  Scales  for  this  interest  was  $500. 
About  the  time  the  defendant  De  Moss  start- 
ed to  the  claims  to  do  the  assessment  work 
for  1908,  the  plaintiff  asserts  that  De  Moss 
agreed  to  visit  Scales  and  endeavor  to  se- 
cure an  option  on  the  Scales  Interest  for 
the  plaintiff,  and  in  the  plaintiff's  name. 
About  October  28, 1908,  on  his  return  from  do- 
ing the  assessment  work,  the  defendant  De 
Moss  secured  an  option  in  his  own  name 
from  Scales  for  a  consideration  of  $300,  to  be 
paid  on  or  before  January  1,  1910,  and,  as 
a  further  consideration,  agreed  to  settle  for 
the  annual  assessment  work  due  from  Scales 
for  the  years  1907  and  1908,  and  to  do  the  as- 
sessment work  for  the  year  1909.  In  July, 
1909,  the  defendant  De  Moss,  assuming  that 
he  was  then  the  owner  of  a  three-fourths  in- 
terest In  the  claims,  consisting  of  his  own 
original  one-fourth  and  the  half  interest 
formerly  belonging  to  the  plaintiff,  which  he 
claimed  plaintiff  had  forfeited  by  failure  to 
do  the  assessment  work  of  1908,  and  having 
an  option  on  the  remaining  fourth  Interest 
(De  Moss  thus  claiming  to  control  all  in- 
terests in  the  claims),  entered  into  a  contract 
to  sell  to  the  defendant  Snell  and  one  Hoyt 
an  undivided  one-half  Interest  in  the  claims, 
in  consideration  that  Snell  and  Hoyt  furnish 
$800  to  equip  and  put  the  mine  on  a  paying 
basis.  The  record  fairly  shows  that  Hoyt 
and  Snell  have  carried  out  this  agreement, 
and  it  is  admitted  that  on  August  10,  1910, 
they  received  a  deed  from  De  Moss  for  an 
undivided  one-half  interest  In  the  claims. 
During  the  continuance  of  the  option  which 
De  Moss  had  taken  for  the  Scales  interest, 
De  Moss,  being  unable  to  pay  the  $300  pur- 
chase price,  procured  the  necessary  money 
from  Snell,  and  about  December  31,  1909,  a 
deed  was  made  by  Scales  to  De  Moss,  coi> 
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TCTlng;  this  ooe-fonrth  Interest  It  is  claimed 
that  thU  deed  was  not  delivered  nntU  Jan- 
oary  4, 1910,  after  the  option  had  expired,  bnt 
we  think  that  It  safflclently  appears  that 
S<9ile8  made  the  deed  in  pursuance  of  the 
option.  Shortly  after  the  deed  from  De  Moss 
to  Hoyt  and  Snell,  conveying  an  undivided 
one-half  interest  In  the  mining  claims,  the 
plaintur,  Croup,  brought  an  action  in  Idaho 
to  set -aside  the  proceedings  under  which  his 
one-half  Interest  in  the  claims  had  been  for- 
feited by  advertisement  In  that  action  he 
secured  a  decree  quieting  bis  title  to  an  un- 
divided one-half  of  the  claims.  The  steno- 
graphic report  of  the  testimony  in  that  ac- 
tion, as  given  by  both  De  Moss  and  Croup, 
was,  by  stipulation,  made  evidence  in  the 
present  case.  The  defendant  Humboldt 
Quartz  ft  Placer  Mining  ft  Milling  Company 
has  contracted  to  purchase  a  half  interest 
in  the  claims.  Including  the  one-fourth  in- 
terest originally  owned  by  Scales.  It  is  ad- 
mitted that  nothing  has  been  paid  on  this 
contract  and  the  plaintiff  asks  that  any  pay- 
ment to  be  made  upon  It  be  made  to  him  to 
the  extent  of  this  one-fourth  interest  which 
he  claims.  The  present  action  was  tried  to 
the  court  without  a  Jury.  The  evidence  was 
conflicting  in  every  material  particular,  and 
the  court  without  making  formal  findings,  so 
far  as  the  record  shows,  other  than  the  find- 
ing Included  in  the  preamble  to  the  Judgment 
that  it  appeared  to  the  court  that  the  evi- 
dence was  Insufllclent  to  establish  the  trust 
alleged  in  the  plalntlfPs  complaint  or  to  en- 
title the  plaintiff  to  the  relief  prayed  for, 
adjudged  that  the  action  be  dismissed  with- 
out costs  to  either  party.  The  plaintiff  ap- 
peals. 

The  appellant  Insists  that  a  trust  resulted 
from  three  drcnmstances:  First,  that  De 
Moss  agreed  to  take  the  option  on  the  Scales 
Interest  in  the  appellant's  name,  and  for  the 
appellant's  sole  benefit ;  second,  that  the  ap- 
pellant paid  a  part  of  the  purchase  price,  and 
offers  now  to  pay  the  ^00  advanced  by  Snell ; 
and  third,  that  the  respondent  Snell  knew  of 
the  appellant's  claims  in  the  premises  when 
he  took  the  deed  from  De  Moss,  conveying 
the  quarter  interest  purchased  from  Scales. 

[1,  2]  The  evidence  as  to  whether  there  was 
any  agreement  between  the  appellant  and  the 
respondent  De  Moss  touching  the  taking  of 
the  option  was  in  sharp  conflict '  If  there 
was  any,  it  was  an  oral  agreement  and  relat- 
ed to  an  Interest  to  be  acquired  In  real  estate. 
Standing  alone,  it  was  therefore  unenforce- 
able under  the  statute  of  frauds.  It  is  no 
answer  to  say  that  the  failure  to  carry  out 
such  an  agreement  was  a  fraud  opening  the 
whole  transaction  to  parol  proof.  To  so  hold 
would  be  to  abrogate  the  statute  and  make 
every  contract  rest  in  parol  proof  upon  a 
mere  allegation  of  Its  breach.  1  Perry,  Trusts 
(6th  Bd.)  i  134.  It  Is  clear,  therefore,  that 
this  agreement,  assuming  that  It  existed,  cre- 
ated no  trust  In  the  mining  claima,  or  In  the 


title  acquired  by  De  Moss  thronj^  the  deed 
from  Scales,  made  in  pursuance  of  the  op- 
tion, unless,  from  other  circumstances,  there 
was  a  trust  arising  or  resulting  by  implica- 
tion of  law.  If  such  a  trust  ever  existed,  it 
arose  immediately  upon  the  execution  of  the 
papers  by  which  the  title  passed  from  Scales 
to  De  Moss.  It  vested  the  instant  the  deed 
was  taken,  or  not  at  alL  It  could  not  result 
from  a  prior  oral  agreement  alone  or  from 
subsequent  payment  or  tender  of  On  pur- 
chase price  by  the  appellant  1  Perry,  Trusts 
(6th  Ed.)  f  135;  Bowen  v.  Hughes,  6  Wash. 
442,  82  Pac.  98.  It  must  have  arisen.  If  at 
all,  either  by  payment  of  the  entire  purcliase 
price  by  the  appellant  at  the  time  the  option 
was  taken  up  and  the  deed  made,  in  which 
case  the  title  to  the  entire  one-fourth  in- 
terest would  be  held  in  trust  for  the  appel- 
lant, or  it  must  have  arisen  pro  tanto  by  the 
payment  of  an  aliquot  part  of  the  purchase 
price  by  the  appellant  in  which  case  it  would 
vest  an  equitable  title  to  an  aliquot  part  of 
the  one-fourth  interest  proportional  to  such 
payment  Guthrie  v.  Tnllock,  6  Wash.  28S,  81 
Paa  8TL 

[3-f]  It  is  dear,  therefore,  that  the  appel- 
lant's claim  of  a  resulting  trust  in  his  favor 
must  stand  or  fail  by  the  evidence  as  to 
whether  or  not  he  paid  any  part  of  the  pur- 
chase price  of  the  Scales  interest  on  or  be- 
fore the  conveyance  of  that  interest  to  De 
Moss.  In  order  to  establish  a  resulting  trust, 
a  plaintiff  is  held  to  the  same  strict  rules 
of  proof  which  are  required  for  the  estab- 
lishment of  fraud.  Hla  proof  of  facts  es- 
tablishing the  resulting  trust  must  be  clear 
and  convincing.  Denny  v.  Holden,  66  Wash. 
22,  1<»  Pac.  1109. 

"In  order  to  establish  the  fact  that  a  trust 
has  been  created  by  implication,  on  the 
ground  that  an  estate  has  been  purchased  In 
the  name  of  one  person,  but  the  money  or 
consideration  given  by  another,  it  must  be 
clearly  proved  that  audi  payment  has  been 
made,  and  it  must  be  proved  to  have  been 
made  by  the  i>er8on  who  daims  the  benefit 
of  the  trust,  and  at  or  before  the  time  of 
the  purchase."  Jones,  Evidence  (2d  Ed.)  S 
420. 

The  law  applicable  to  the  case  here  pre- 
sented Is  clearly  stated  by  the  Supreme  Judi- 
cial Court  of  Massachusetts  in  Bailey  v. 
Hemenway,  147  Mass.  326,  17  N.  B.  645,  aa 
follows:  "When  the  money  for  the  pur- 
chase of  land  Is  paid  or  furnished  by  one 
person,  and  the  deed  Is  taken  in  the  name 
of  another,  there  Is  a  resulting  trust  created 
by  implication  of  law  in  favor  of  the  for- 
mer. It  Is  also  true  that,  when  one  person 
pays  the  money  for  a  specific  share — an  ali- 
quot part — of  the  land,  such  as  one-half  or 
one-quarter,  or  other  fixed  fraction  of  the 
whole,  and  the  title  to  the  whole  is  taken  In 
the  name  of  another,  a  trust  results  In  favor 
of  the  former  for  such  aliquot  part  But 
a  general  contribution  ol  a  sum  of  moner 
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towards  the  entire  purchase  Is  not  saffldent 
to  produce  this  result.  When,  therefore,  one 
makes  an  oral  contract  with  another  that  the 
latter  shall  buy  land  on  joint  account,  and 
he.  In  violation  of  the  contract,  takes  the 
deed  to  himself,  no  trust  results  In  favor  of 
the  former,  as  to  one-half  of  the  land,  unless 
It  Is  shown  that  he  fumlahed  the  money  for 
the  one-half;  In  other  words,  that  It  was 
bought  with  his  money.  McUowan  t.  Mc- 
Uowan,  14  (jiray  [Mass.]  119  [74  Am.  Dec. 
668];  Flckett  y.  Durham,  109  Mass.  419;  Mc- 
Uonongh  v.  O'^ilcl,  113  Mass.  92;  Parsons  v. 
Phelan,  134  Mass.  109;  Ck>Ulns  r.  Sullivan, 
135  Mass.  461;  Dudley  v.  Bachelder,  53  Me. 
403;  Smith  y.  Burnham,  3  Sumn.  435  [Fed. 
Uas.  No.  13,019].  •  •  •  A  resulting  trust 
depends  upon  the  fact  that  the  money  of  the 
person  clatmln^  it  was  used  in  the  purchase, 
and  It  cannot  be  raised  by  any  future  pay- 
ments or  tender.  'The  trust,'  says  CSiancellor 
Kent,  'results  from  the  original  transaction 
at  the  time  it  takes  place,  and  at  no  other 
time,  and  it  is  founded  on  the  actual  pay- 
ment of  the  money,  and  on  no  other  ground, 
lb  cannot  be  mingled  or  confounded  with  any 
subsequent  dealings  whatever.' " 

'Vhe  foregoing  principles  are  decisive  of 
the  case  before  ua.  The  record  makes  it 
clear  that  Snell  Is  the  only  person  who  ever 
paid  any  actual  money  on  the  option  or  in 
consideration  fOr  the  deed..  The  only  evi- 
dence tending  to  show  that  the  appellant 
ever  paid  a  cent  upon  it  Is  the  admitted  fact 
shown  by  the  option  itself  that  the  respond- 
ent De  Moss  agreed  to  settle  for  Scales'  pro- 
portion of  the  assessmfflit  work,  amounting 
to  9100,  which  the  appellant  had  performed 
for  the  year  1907.  There  was  much  evidence 
tending  to  show  that  De  Moss  had  settled 
for  this  by  crediting  this  amount  of  flOO 
upon  his  account  against  appellant  for  the 
assessment  work  of  1906;  and,  in  Ills  evi- 
dence at  the  Idaho  trial,  the  appellant  prac- 
tically admitted  this,  it  being  then  to  Ills  in- 
terest to  show  tliat  he  had  paid  De  Moss 
for  the  assessment  work  for  1908.  In  any 
event,  a  resulting  trust  could  not  be  asserted 
as  against  the  respondent  Snell,  imless  he 
had  notice  of  the  facts  out  of  which  such  a 
trust  would  arise  prior  to  the  time  he  ad- 
vanced the  purchase  price  and  received  the 
deed  of  the  property.  The  notice  which  the 
appellant  claims  to  have  given  to  Snell  of  his 
alleged  Interest  in  the  option  was  vague  and 
indefinite,  even  according  to  the  appellant's 
own  testlmonji,  and  Is  utterly  denied  by  SnelL 
The  appellant  made  no  formal  assertion  of 
an  interest  under  the  deed  from  Scales  to 
De  Moss,  or  under  the  option  until  almost 
three  years  after  the  deed  was  made.  No 
such  assertion  was  made  or  attempted  until 
the  property  appears  to  have  become  valua- 
ble and  salable  at  a  large  protlt  These  are 
dictunstances  strongly  tending  to  discredit 
the  claim  now  made  that,  at  the  beginning, 


De  Moss  was  to  take  the  option  in  the  appel- 
lant's name  and  for  his  benefit,  or  that  the 
appellant  then  considered  that  he  had  fur- 
nished the  money  to  pay  for  the  Scales  in- 
terest or  any  part  of  it 

A  painstaking  examination  of  the  confused 
record  leads  us  to  the  same  view  expressed 
by  the  trial  court,  that  the  evidence  was 
wholly  insufficient  to  establish  the  trust  al- 
leged, either  in  whole  or  in  part 

[6]  The  respondents  gave  notice  of  appeal 
from  that  part  of  the  Judgment  refusing  to 
award  them  their  costs.  Inasmuch  as  the 
record  presents  one  of  those  unfortunate  con- 
troversies resulting  from  the  efforts  of  each 
of  the  persons  interested  in  property  Jointly 
owned  to  gain  a  control  over  the  entire  prop- 
erty and  deprive  the  other  of  his  interest, 
we  tlilnk  the  question  of  costs  Is  one  resting 
largely  within  the  discretion  of  the  trial 
court  We  find  no  sufficient  reason  for  dis- 
turbing the  Judgment 

It  is  affirmed. 

GROW,  a  J.,  and  MAIN,  OHADWIOK 
and  QUSE,  JJ.,  concur. 


WINSTON  et  ux.  v. 


(78  Wash.  14«) 
TERRACB. 


(Supreme  Court  of  Washington.     Feb.  16, 
1914.) 

1.  Appeal  and  Ebrob   (J  1002*)— Vbbdiot— 

CORrLIofuTO   EVIDENCK. 

That  version  of  conflicting  evidence  which 
tends  most  strongly  to  support  a  jury's  verdict 
must  be  assumed  as  true  on  appeal. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  U  3935-3937;  Dec.  Dig.  { 
1002.*] 

2.  Affkai.  and  Ebbob  (1 1170*)— Tbohnicai.1- 

TIES— MbEITS. 

In  an  action  for  assault,  where  there  was 
no  allegation  as  to  the  effect  upon  the  assault- 
ed person's  health,  it  was  not  prejudicial  error 
to  admit  evidence  thereof  and  allow  recovery 
therefor  over  defendant's  obpecUon,  where  de- 
fendant ^d  not  claim  surprise  or  nnprepared- 
ness,  but  offered  opposing  evidence,  under  Rem. 
ft  Bal.  Code,  {  1752,  providing  that  the  Su- 
preme Court  shall  consider  all  amendments 
which  could  have  been  made  as  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  j|  4032,  4066,  4075,  4098, 
4101.  4454,  4640-4545 ;    Dec.  Dig.  {  1170.*] 
S.  Apfbai,  and  Ebbob  ({  1053*)— CimE  of  Eb- 
bob —  Aduission     of     Evidence  —  With- 

DBAWAL. 

In  an  assault  case,  where  plaintiff  had  In- 
troduced evidence  of  defendanrs  temperament 
and  objected  to  evidence  for  defendant  as  to  his 

General  reputation,  whereupon  the  court  with- 
rew  such  evidence  of  both  from  the  jury,  such 
withdrawal  cured  any  error  in  Its  admission; 
the  withdrawal  of  incompetent  evidence  except 
In  extreme  cases  curing  the  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  417&-4184:  Dec.  Dig.  S 
1053.*] 

4.  Appeal  and   Ebbob  ({  1048*)— Hasulxbb 
Ebbob— ADinssioN  of  Evidence. 

In  an  assault  action,  where  a  niece  had 
been  driven  from  defendant's  home  and  she 
went  to  plaintiff's  home,  where  defendant  as- 
saulted plaintiff  for  allowing  her  to  remain,  and 
such  niece  testified  in  behailf  of  defendant  and 
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admitted  that  he  had  told  her  to  leave,  the  al- 
loTring  on  crosa-examination  of  an  answer  to  the 
question  whether  she  had  not  had  to  leave  once 
Before  was  not  prejudicial,  where  ahe  answered 
it  was  not  through  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.   Cent.   Dig.   If  4140-4145,   4151,  4158- 
4160 ;   Dec.  Dig.  S  1048.«] 
6.  Appeal  and  Bbbob  (J  882*)— Invited  Eb- 

BOB  —  Impeaching    Witness  —  Immatebiai. 

Mattes. 

Where  defendant  on  direct  examination 
asked  concerning  his  treatment  of  the  witness 
and  she  answered  that  it  had  been  kind,  the 
defendant  could  not  then  complain  of  proof  that 
the  witness  liad  made  statements  to  the  con- 
trary on  the  ground  that  it  was  impeaching  the 
witness  upon  an  Immaterial  matter. 

[Ed.  Note.— For.  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  3591-3610;  Dec.  Dig.  t 
882.*] 

6.  Assault  and  Battbbt  (§  43*)— Givii,  Ac- 
tion —  InSTEUCTIONS  —  SUPPOBT     IN      Bvi- 

dbnob. 

In  an  assault  case,  where  there  was  evi- 
dence that  plaintiff  was  a  woman  60  years  of 
age,  that  by  reason  of  the  assault  she  fainted 
and  remained  in  deadly  fear  of  defendant,  who 
threatened  her  with  a  revolver,  and  became 
nervous,  easily  frightened,  and  was  compelled 
to  leave  the  neighborhood  for  two  months  be- 
fore she  recovered  her  normal  self,  it  was  not 
error  to  submit  the  question  of  mental  anguish 
and  to  allow  recovery  for  injury  to  her  health 
both  past  and  future,  if  the  jury  should  find 
she  was  likely  to  suffer  in  the  fature. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i  82 ;    Dec.  Dig.  i  43.*] 

7.  Tbial  (I  191*)  —  iNSTBUonoNB  —  AaavxP- 
TiON  OF  Facts. 

In  an  action  for  assault  by  the  pointing 
of  a  pistol  at  plaintiff,  an  instruction  stating 
certain  things  that  would  be  an  assault,  and 
among  them  that  the  pointing  of  a  pistol  at  one 
within  range  was  an  assault,  and  that  "the  right 
that  is  invaded  here  indicates  the  nature  of  the 
wrong.  Every  person  has  a  right  to  perfect 
immunity  i.om  hostile  assault"  etc. — was  not 
erroneous  as  in  effect  assuming  that  defendant 
had  committed  a  wrong,  but  was  one  of  a  num- 
ber of  abstract  illustrations,  especially  where 
the  jury  was  instructed  that  they  were  the  sole 
judges  of  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  420-431,  435 ;    Dec.  Dig.  {  191.*] 

8.  Tbial  (g  125*)— Abgument  of  CounsbI/— 
Leoitiuate  Aboument. 

In  an  assault  action,  where  defendant  had 
pleaded  that  he  was  known  "to  be  worth  a  con- 
siderable sum  of  money,"  and  alleged  a  con- 
spiracy to  get  part  of  it,  and  put  in  proof  as 
to  his  property,  the  referring  to  the  defendant 
as  a  millionaire  by  the  counsel  for  the  plain- 
tiff cannot  be  held  beyond  legitimate  argument, 
especially  where  the  jury  are  cautioned  at  the 
time  to  rest  their  verdict  on  the  evidence  and 
not  on  the  conclusion  of  counsel. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  IS  303-307;    Dec.  Dig.  J  125.*] 

9.  Absaclt  and  Battebt  ({  40*)— Excessive 
Damages — ^Assault. 

In  an  action  for  assault  where  the  assault- 
ed person,  a  woman  of  60,  was  threatened  with 
a  revolver  and  ordered  out  of  her  home,  and 
she  lived  in  such  a  nervous  condition  and  in 
such  fear  that  she  coald  not  do-  her  housework, 
and  it  was  necessary  to  send  her  away  from 
the  neighborhood  for  two  months  to  recover 
her  normal  self,  during  which  time  she  was 
easily  frightened,  a  verdict  of  $2,000  was  not 
excessive. 

[Ed.  Note. — ^For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i  76;   Dec.  Dig.  {  40.*] 


Department  2.  Appeal  from  Superior 
Court,  King  County;   King  Dykeman,  Judge. 

Action  by  George  Winston  and  wife  against 
Frank  Terrace.  Judgment  for  plaintiffs,  and 
defendant  appeals.     Affirmed. 

Frank  S.  Gilifitb  and  Piles  &  Howe,  all  of 
Seattle,  for  appellant.  E.  W.  Howell  and 
Jay  C.  Allen,  both  of  Seattle,  for  respond- 
ents. 

FULLEBTON,  J.  The  respondents,  hus- 
band and  wife,  brought  this  action  against 
the  appellant  to  recover  damages  for  tres- 
pass and  assault  Three  separate  causes  of 
action  were  set  forth  In  the  complaint;  the 
fiiBt  for  a  wrongful  and  uilawful  trespass 
upon  the  property  of  the  respondents,  the 
second  for  an  unlawful  assault  upon  the  hus- 
band, and  the  third  for  an  unlawful  assault 
upon  the  wife.  The  answer  was  In  substance 
a  general  denial  of  the  allegations  of  the 
complaint,  and  an  affirmative  plea  to  the  ef- 
fect that  the  respondents  conspired  together 
to  Induce  the  appellant  to  commit  a  wrong 
that  they  might  thereby  have  a  possible 
cause  of  action  against  him;  they  well  know- 
ing that  he  was  "worth  considerable  sum  of 
money  and  to  have  considerable  property," 
and  able  to  respond  to  a  Judgment  should 
one  be  obtained  against  him.  On  the  trial  at 
the  conclusion  of  the  evidence,  the  court  In- 
structed the  jury  that  no  more  than  nominal 
damages  could  be  recovered  on  the  first  and 
second  causes  of  action,  and  no  more  on  the 
third  cause  of  action  than  was  demanded  in 
that  cause  as  the  measure  of  the  particular 
wrong  therein  set  forth.  The  jury  returned 
a  verdict  awarding  the  respondents  $1  each 
on  the  first  two  causes  of  action  and  the  sum 
of  $2,000  on  the  third.  Judgment  was  en- 
tered accordingly,  and  this  appeal  is  prose- 
cuted therefrom. 

[1]  Since  the  jury  found  in  favor  of  the 
respondents,  we  must,  of  coarse,  assume  as 
true  that  version  of  the  conflicting  evidence 
which  tends  most  strongly  to  support  their 
verdict  It  appears  that  the  appellant,  for  a 
number  of  years  prior  to  the  time  the  wrongs 
were  committed  which  are  complained  of  in 
the  complaint,  resided  with  his  wife  on  a 
farm  situated  In  the  White  Blver  Valley,  in 
King  county.  The  couple  had  no  children  of 
their  own,  but  had  living  with  them  two 
nieces  of  the  appellant;  the  one  at  the  time 
named  being  24  years  of  age  and  the  other 
18.  These  nieces  were  the  daughters  of  the 
appellant's  deceased  sister,  which  he  had 
brought  to  his  home  from  the  state  of  Texas, 
where  the  sister  resided  at  the  time  of  her 
death,  and  where  tne  father  and  a  brother  of 
the  girls  still  reside.  The  appellant's  native 
place  Is  the  Isle  of  Guernsey,  from  which  he 
migrated  to  the  state  of  Texas,  taking  his 
sister  with  him.  The  sister  there  married 
against  the  appellant's  wishes,  which  so  In- 
furiated him  that  he,  to  use  his  own  ezpres- 
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slon,  "disowned  her"  and  thereafter  never 
commnnlcated  with  her. 

The  respondents  for  more  than  20  years 
lived  neighbors  to  the  appellant  and  his  fami- 
ly. They  had  a  large  family  of  sons  and 
daughters,  all  of  whom,  as  the  record  abun- 
dantly shows,  were  eminently  respectable  peo- 
ple. A  strong  friendship  existed  between 
the  families,  and  they  constantly  visited  with 
one  another,  and  performed  for  each  other 
those  neighborly  kindlinesses  usual  in  such 
cases.  At  one  time  the  elder  niece  offered 
some  offense  to  her  aunt  which  the  aunt 
seemed  not  readily  to  forgive,  and  on  the  ap- 
pellant's advice  she  went  to  the  respond- 
ents' home  and  there  remained  until  her 
aunt  became  reconciled  to  her. 

As  the  girls  grew  Into  womanhood  they 
began  to  receive  attention  from  possible  suit- 
ors, to  most  of  whom  the  appellant  manifest- 
ed his  opposition,  seemingly  to  most  oppose 
those  whom  the  girls  most  favored.  These 
matters  created  some  friction  and  per^iaps  ill 
feeling  between  the  appellant  and  his  nieces, 
particularly  between  the  appellant  and  the 
elder  niece.  There  lived  in  the  neighborhood 
of  the  appellant  and  respondent  a  family  by 
the  name  of  Peterson,  who  were  also  long- 
time friends  of  both  families.  In  the  early 
part  of  the  year  1012,  the  mother  of  the 
family  died,  leaving  a  husband,  and  a  son 
about  the  age  of  the  elder  niece.  For  some 
six  months  after  the  mother's  death  the  eld- 
er niece  had  gone  periodically  to  the  Peterson 
home  for  the  purpose  of  putting  the  house  in 
order.  Young  Peterson  married  at  the  end 
of  that  period  and  brought  his  wife  to  the 
family  home.  The  house  was  not  then  in 
very  good  condition  for  his  new  wife's  re- 
ception, and  Peterson  came  to  the  appellant's 
home  at  about  half  past  7  o'clock  in  the 
morning  and  requested  the  elder  niece  to  go 
over  to  the  house  and  assist  in  putting  it  in 
order.  She  asked  her  uncle  for  permission 
to  go.  He  made  no  answer  to  her  request, 
and  she  took  it  for  granted  that  he  had  no 
objection  and  went  along  with  Peterson.  On 
the  evening  before  this  particular  morning, 
the  appellant  had  requested  the  girl  to  write 
some  letters  for  him,  and  these  she  had  only 
partially  completed,  leaving  with  Peterson 
before  she  had  finally  done  so.  After  work- 
ing awhile  at  the  Peterson  home,  she  went 
to  the  village  store  on  Some  errand  for  the 
Peterson  home,  and  while  there  met  her 
unde,  who  upbraided  her  for  leaving  the 
work  be  had  assigned  her  unfinished.  She 
went  back  to  Peterson's,  and  while  there  told 
Mrs.  Peterson  of  her  uncle's  displeasure  be- 
cause she  had  not  finished  the  letters,  and 
Immediately  went  back  to  her  home,  and  took 
up  her  usual  dally  tasks.  Afterwards  the  ap- 
pellant returned  home,  seemingly  In  his  usu- 
al humor,  and  matters  went  on  through  the 
day  as  was  their  wont  On  the  next  morn- 
ing the  appelant  went  to  the  village  after 
his  paper,  and  while  there  met  young  Peter- 


son, who  took  him  to  task  for  upbraiding 
his  niece.  A  quarrel  ensued  between  them 
In  which  Peterson  used  towards  the  appel- 
lant some  very  opprobrious  language.  The 
appellant  returned  home  in  a  rage,  which  he 
vented  upon  his  nieces,  going  so  far  as  to  get 
and  tear  up  a  paper  which  he  said  was  a 
will  he  had  made  in  their  favor,  saying  that 
they  would  have  to  "get  out"  and  go  back 
to  Texas  to  their  father  and  brother;  that  he 
would  pay  their  fare  to  their  father's  home 
and  place  to  the  credit  of  each  of  them  In  a 
bank  there  a  hundred  dollars.  For  the  re- 
mainder of  the  morning  he  refused  to  speak 
to  them,  and  at  the  noon  meal  refused  to  eat 
at  the  table  with  them.  Later  on,  while  the 
'appellant  was  taking  his  usual  midday  nap, 
the  girls  took  counsel  of  their  aunt  as  to 
what  they  should  best  do,  and  were  advised 
to  go  to  the  respondents'  home  and  there  stay 
until  their  uncle  should  become  reconciled 
to  them.  The  girls  thereupon  went  to  the  re- 
spondents' home  and  told  them  of  their  un- 
cle's conduct,  and  of  the  advice  their  aunt 
had  given  tiiem.  They  were  taken  in  by  the 
respondents,  and  advised  by  both  of  the  re- 
spondents to  say  nothing  of  their  troubles 
with  their  uncle  to  the  neighbors,  as  he  would 
become  reconciled  to  them  in  time  and  take 
them  back  to  bis  home.  The  girls  came  to 
the  respondents'  home  lu  the  latter  part  of 
July,  1912,  and  the  appellant  made  no  Inquiry 
of  the  respondents  concerning  them  for  near- 
ly a  month  later.  He  states  in  his  testimony 
that  he  did  not  know  of  their  whereabouts. 
But  he  admitted  on  cross-examination  that 
he  had  passed  the  younger  girl  in  the  com- 
pany of  one  of  the  respondents'  daughters, 
whom  he  knew,  on  the  road  some  two  weeks 
after  the  girls  had  left  his  home  (passing  her 
without  speaking  to  her),  and  it  was  abun- 
dantly shown  that  they  both  attended  the  vil- 
lage church  each  Sunday  during  tliat  time  In 
company  with  the  respondents.  It  was 
shown  furthermore  that  the  elder  girl  had 
been  taught  the  trade  of  a  milliner,  and  that 
she  had  been  employed  in  that  capacity  dur- 
ing that  time  by  various  of  the  neighbors 
surrounding  the  appellant's  home. 

On  August  27,  1912,  while  going  to  the  vil- 
lage store,  the  appellant  saw  the  younger  girl 
gathering  plums  in  the  Peterson  yard.  He 
did  not  speak  to  her,  but,  on  returning  home, 
went  by  the  respondents'  home,  and,  meeting 
Mrs.  Winston,  told  what  he  had  seen,  telling 
her  furtiier  that  she  knew  he  did  not  want 
the  girls  to  go  to  Peterson's,  and  that  he 
would  hold  her  responsible  for  the  girla  On 
the  next  day  he  came  again  to  the  resxx>nd- 
ents'  home,  wnere  he  met  both  of  the  respond- 
ents and  again  took  up  the  subject  of  the 
girls'  conduct.  In  his  talk  while  there  he 
again  said  that  the  girls  must  go  to  Texas  to 
their  father  and  brother,  repeating  substan- 
tially the  statements  concerning  their  fare 
and  the  money  he  would  deposit  for  them 
be  had  made  to  the  girls  before  th^  left  his 
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home,  further  saying  that  tbey  would  go  to 
Texas  as  he  demanded  or  there  would  be 
bloodshed,  and  that  he  would  return  the  next 
day  for  an  answer.  After  the  appellant  had 
left  the  place,  the  respondents  Informed  the 
girls  of  their  uncle's  desires,  and  Inquired 
whether  or  not  they  would  comply  with  his 
wishes,  which  both  of  them  declined  to  do. 
On  the  next  morning  the  elder  girl,  not  wish- 
ing to  meet  her  onde,  left  the  respondents' 
home  early.  The  appellant  came  shortly 
thereafter  and  was  met  by  iii.  Winston  at 
the  door,  to  whom  he  stated  that  he  had 
come  for  his  answer.  Mr.  Winston  Informed 
him  that  the  girls  did  not  desire  to  go  to 
Texas.  He  then  asked  where  the  girls  were, 
and  was  told  that  the  younger  girl  was  In 
the  house  and  that  the  elder  one  had  gone 
away.  The  appellant  thereupon  pushed  aside 
a  screen  door  and  started  to  enter  the  house. 
Winston  stepped  In  front  of  him,  telling  him 
his  place  was  outside.  The  appellant  there- 
upon drew  a  revolver  from  his  pocket,  point- 
ed it  at  Winston's  face,  and  said,  "If  any 

man  Interferes  with  me,  I  will  blow 

bis  brains  out"  He  then  brushed  aside  Mr. 
Winston,  and  with  his  revolver  still  In  bis 
hands  rushed  upstairs  to  a  bedroom  In  which 
he  found  the  younger  girl  with  one  of  Win- 
ston's daughters.  He  pointed  his  revolver  at 
them  and  told  them  to  get  out  Immediately. 
On  the  way  out  he  met  Mrs.  Winston,  who 
was  standing  in  the  door  of  another  bedroom, 
and,  pointing  his  revolver  at  her,  told  her 
also  to  leave  the  house.  The  women  left  in 
great  fright,  going  to  the  village,  whidi  was 
some  quarter  of  a  mile  away,  where  Mrs. 
Winston  fainted  from  exhaustion  and  fright 
The  appellant,  not  finding  the  elder  girl, 
thereupon  left  the  house.  Mrs.  Winston  was 
at  this  time  some  60  years  of  age,  and  had 
theretofore  enjoyed  good  health;  that  as  a 
result  of  the  appellant's  acts  she  became 
nervous,  easily  frightened,  disabled  from  car- 
rying on  her  household  duties,  and  lived  In 
constant  fear  of  the  appellant:  so  much  so 
that  the  family  were  compelled  to  remove  her 
from  her  home  to  another  neighborhood,  out 
of  the  way  of  the  appellant,  where  she  re- 
mained for  some  two  months  before  recover- 
ing her  normal  self. 

[2]  The  first  contention  made  by  the  ap- 
pellant in  this  court  is  that  the  trial  court 
erred  in  permitting  respondents  to  show, 
over  his  objection,  the  effect  of  the  assault 
on  the  health  of  Mrs.  Winston.  The  com- 
plaint contained  no  allegation  to  that  effect ; 
the  bare  naked  assault  only  being  alleged. 
The  trial  conrt  took  the  view  that  mental  an- 
guish and  consequent  ill  health  was  the  di- 
rect and  natural  result  of  the  assault  and 
need  not  be  specially  pleaded  in  order  to 
permit  a  recovery  therefor,  and  on  this 
ground  permitted  the  evidence  to  be  submit- 
ted to  the  Jury.  But  whether  the  court  cor- 
rectly interpreted  the  pleadings  in  this  re- 
spect la  not  a  very  material  inquiry  as  the 
case  Is  presented  to  ua.    The  appellant  made 


no  daim  of  surprise  or  nnpreparedneas  to 
meet  the  proofs  at  the  time  the  same  was 
offered,  and  on  their  own  brandi  of  the  case 
offered  evidence  tending  to  combat  such 
proofs.  Indeed,  in  his  argument  on  another 
branch  of  the  case  the  appellant  contends 
that  it  was  "clearly  established  by  the 
proofs"  that  the  daim  of  Mrs.  Winston  in 
this  behalf  "is  feigned";  that  it  Is  dearly 
shown  that  she  suffered  no  Ul  effects  what- 
ever from  the  assault;  and  that  this  court 
ought  so  to  find,  notwithstanding  the  verdict 
of  the  Jury  to  the  contrary.  If  therefore  the 
complaint  was  defective  In  the  respect  claim- 
ed, we  are  unable  to  find  that  it  In  any  way 
prejudiced  tiie  appellant's  case.  The  objec- 
tion as  it  is  now  presented  is  therefore  tech- 
nical; the  defect  in  the  complaint  is  one 
capable  of  being  cured  by  amendment;  and 
we  are  enjoined  by  statute  to  hear  and  de- 
termine all  causes  removed  to  this  court  "up- 
on the  merits  thereof,  disregarding  all  tech- 
nicalities," and  to  "consider  all  amendments 
which  «ouia  have  been  made  as  made."  Rem. 
&  BaL  Code,  f  1752.  Such,  moreover,  has 
been  our  practice.  "The  statute  directs  us 
to  disregard  any  error  or  defect  which  does 
not  affect  a  substantial  right  of  the  adverse 
party  (section  4957),  and  to  determine  all 
causes  upon  the  merits  thereof,  disregarding 
all  technicalities,  and  to  consider  aU  amend- 
ments which  could  have  been  made  as  made 
(section  6535).  When  therefore  a  cause  has 
been  tried  upon  Its  merits,  as  If  upon  plead- 
ings Buffldent  In  form  and  substance.  In 
which  the  complaining  party  has  not  been 
misled,  and  has  had  full  opportunity  to  pre- 
sent his  case,  some  substantial  wrong,  some 
failure  on  the  part  of  his  adversary  to  aver 
or  prove  a  material  matter  necessary  on  hl> 
part  to  be  averred  and  proven  in  order  to  en- 
title him  to  recover,  must  be  shown,  before 
this  conrt  Is  warranted  in  reversing  and  re- 
manding a  cause  for  a  new  trial.  A  mere 
defect  In  pleading  is  not  such  a  cause.  It 
must  not  only  be  defective,  but  most  have 
operated  to  the  substantial  Injury  of  the  com- 
plainant, before  that  result  can  follow.  No 
such  Injury  la  shown  by  this  branch  of  the 
appellants'  case."  Oreen  v.  Tldball,  26  Wash. 
338,  67  Pac.  84,  66  U  R.  A.  879.  See,  also, 
Richardson  t.  Moore,  SO  Wash.  406,  71  Paa 
18;  Irby  v.  PhllUps,  40  Wash.  618,  82  Pac. 
931 ;  Hester  v.  Stlne,  46  Wash.  469,  90  Pac. 
594;  Donovan  v.  Olsen,  47  Wash.  441,  92  Pac. 
276;  Peterson  v.  Barry,  60  Wash.  361,  97 
Pac.  239 ;  Richardson  v.  Brotherhood,  eta,  70 
Wash.  76, 126  Pac.  82,  41  L.  R.  A.  (N.  S.)  320 ; 
GasklU  V.  Northern  Assurance  Co.,  73  Wash. 
668,  132  Pac.  643. 

[3]  The  court  permitted  the  respondents 
on  thdr  case  in  chief  to  introduce  evidenc* 
tending  to  show  the  temperament  of  the  ap- 
pellant When  presenting  his  own  case,  the 
appellant  offered  evidence  to  the  effect  that 
be  was  a  peaceable  and  law-abiding  dtlzen. 
Objection  was  made  to  this  on  the  ground 
that  he  had  admitted  making  tb«  aasaalt 
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■ubst&ntiaUy  as  alleged,  and  hence  his  gener- 
al reputation  as  a  peaceable  and  law-abiding 
dtlzen  tended  to  dispute  no  Issue  In  the  case. 
In  the  argument  on  this  motion  the  trial 
court  reached  the  conclusion  that  the  evl- 
doice  as  to  the  appellant's  temperament  was 
Inadmissible,  and  withdrew  all  of  the  evi- 
dence upon  the  subject  from  the  Jury.  The 
appellant  contends  that  the  court  in  its  ml- 
Ing  committed  prejudicial  error.  We  think 
otherwiae.  Conceding  the  evidence  with- 
drawn to  hare  been  erroneously  admitted, 
any  error  thns  committed  was  cured  by  its 
withdrawal.  We  are  aware  that  this  and 
other  courts  have  held  that  in  certain  cases, 
where  the  evidence  Introduced  was  highly 
prejudicial  In  Its  nature,  that  error  In  Its 
admission  Is  not  cured  by  Its  withdrawal 
from  the  Jury.  But  these  are  extreme  cases, 
and  the  general  rale,  is  the  other  way.  In 
all  ordinary  cases  an  error  committed  by  the 
admission  of  Incompetent  and  Irrelevant  ev- 
idence Is  cured  by  Its  withdrawal.  After 
the  withdrawal  of  thie  evidence  relating  to 
the  appellant's  temperament,  there  was  no 
error  In  excluding  evidence  as  to  his  general 
reputation. 

[4]  The  elder  niece  of  the  appellant  tea- 
tilled  at  the  trial  on  his  Ubhalf.  She  contra- 
dicted much  that  had  been  testified  to  by 
the  respondents  concerning  the  matters  oc- 
curring at  the  resi)ondent8'  home  at  the  dif- 
ferent times  the  appellant  appeared  thereat, 
testifying  to  her  presence  there  and  the  caus- 
es which  Induced  her  to  go  ther&  On  cross- 
examination  she  was  asked  if  that  was  not 
the  second  time  she  had  gone  over  to  the 
Wlnstons  because  of  trouble  at  home,  to 
which  she  answered,  "Yes,  sir."  She  was 
then  asked,  "What  caused  yon  to  go  there 
the  first  time?"  To  this  an  objection  was  In- 
terposed on  the  ground  that  It  was  not  prop- 
er cross-examination.  This  objection  the  court 
overruled,  whereupon  the  witness  answered, 
"It  wasn't  through  uncle  Frank" — meaning 
the  appellant  Clearly  there  was  here  no 
reversible  error.  Conceding  that  the  ques- 
tions were  Improper  on  cross-examination, 
nothing  was  elicited  from  the  witness  which 
could  be  said  to  be  material  to  the  respond- 
ents, or  prejudicial  to  the  appellant  Error 
without  prejudice  is  not  a  sufficient  ground 
for  a  reversal. 

[S]  In  the  direct  examination  of  this  same 
witness  she  was  asked  concerning  the  treat- 
ment accorded  her  and  her  sister  by  the  ap- 
pellant and  answered  to  the  effect  that  such 
treatment  had  been  uniformly  kind  and  con- 
sistent On  cross-examination  it  was  sought 
to  be  shown  that  she  had  made  statements 
to  her  friends  and  acquaintances  not  In  ac- 
cord with  her  testimony,  and,  on  her  denial 
of  the  fact,  witnesses  were  produced  who 
testified  to  such  statements.  It  Is  contended 
that  this  was  impeaching  the  witness  upon 
an  Immaterial  matter,  and  hence  error.  We 
do  not  think  so.  The  matter  may  not  have 
been  very  material,  but  the  appellant  him- 


self opened  the  doors  to  this  line  of  proof, 
and  he  cannot  now  be  heard  to  complain  be- 
cause the  respondents  pursued  it 

[I]  The  court  Instructed  the  Jury  that  In 
making  up  the  verdict  on  the  third  cause  of 
action  they  might  consider  the  mental  an- 
guish, if  any,  suffered  by  the  respondent  Mrs. 
Winston,  the  fear,  the  injury  to  her  health 
both  past  and  present  and  future,  if  they 
found  she  was  likely  to  suffer  In  the  future. 
It  is  objected  to  this  that  it  is  neither  with- 
in the  issues,  nor  Justified  by  the  proofs. 
The  first  part  of  the  objection  we  have  suffi- 
ciently answered  In  our  discussion  of  the 
first  error  suggested.  As  to  the  second  part 
of  the  objection,  we  are  clear  that  there  was 
sufficient  evidence  to  go  to  the  Jury  on  the 
question.  This  evidence  we  shall  not  detail 
here.  We  have  stated  Its  substance  in  our 
statement  of  the  facts  which  we  deemed  the 
evidence  tended  to  prove. 

[7]  The  court  gave  this  further  instractlon 
to  the  Jury,  namely:  "An  'assault'  Is  an  at- 
tempt to  infilct  bodily  injury  upon  another 
with  unlawful  force,  accompanied  with  the 
ability  to  give  effect  to  the  attempt  if  not  im«- 
vented.  Such  would  be  the  raising  of  the  hand 
La  anger  with  the  apparent  purpose  to  strike 
and  sufficiently  near  to  enable  the  purpose  to 
be  carried  into  effect,  the  pointing  of  a  load- 
ed pistol  at  one  who  Is  within  its  range,  the 
pointing  of  a  pistol  not  loaded  at  one  who 
is  not  aware  of  that  fact  and  making  an  ap- 
parent attempt  to  shoot,  and  shaking  a  whip 
or  a  fist  at  a  man's  face  In  anger,  riding  or 
running  after  him  in  a  threatening  and  hos- 
tile manner  with  a  club  or  other  weapon,  and 
the  like.  The  right  that  is  invaded  here  In- 
dicates the  nature  of  the  wrong.  Byery  per- 
son has  a  right  to  complete  and  perfect  im- 
munity from  hostile  assaults  that  threaten 
danger  to  the  person;  a  right  to  live  in  a 
community  without  living  in  fear  of  per- 
sonal harm."  It  is  complained  of  this  that  it 
In  effect  tells  the  Jury  that  the  appellant  has 
committed  a  wrong,  and  is  thus  erroneous 
because  a  comment  on  the  evidence.  But  it 
Is  manifest  to  our  minds  from  a  reading  of 
the  Instruction  that  the  Judge  was  speaking 
abstractly;  that  is,  It  was  defining  the  na- 
ture and  meaning  of  an  assault,  and  the 
part  objected  to  related  to  the  Illustrations 
of  an  assault  given,  and  not  to  the  facts  of 
the  particular  case.  Nor  do  we  think  the 
Jury  could  have  understood  the  instruction 
otherwise,  for  elsewhere  he  Instructed  them 
fully  as  to  their  own  duties,  telling  them  that 
they  were  the  sole  and  exclusive  Judges  of 
the  facts. 

[8]  In  his  argument  to  the  Jury  one  of  the 
counsel  for  the  respondents  referred  to  the 
appellant  as  a  "millionaire,"  and  as  being  a 
rich  man.  This  was  excepted  to  by  the  ap- 
pellant at  the  time,  and  he  now  claims  that 
It  exceeded  the  bounds  of  legitimate  argu- 
ment But  it  will  be  remembered  that  the 
appellant  in  his  answer  had  pleaded  that  he 
was  known  in  the  communjty  where  he  lived 
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"to  be  worth  a  considerable  smn  of  money 
and  to  have  considerable  property,"  and  these 
tacts  were  testified  to  on  his  behalf  in  sup- 
port of  his  claim  that  the  action  of  the  re- 
spondents was  the  resnlt  of  a  conspiracy  on 
the  part  of  the  respondents  to  obtain  some 
part  of  his  property.  In  the  light  of  these 
circumstances,  it  can  hardly  be  said  to  be 
beyond  legitimate  argument  for  connsel  to 
refer  to  the  fact  His  statements  were  ex- 
aggerated, no  doubt,  but  it  was  In  line  with 
the  proofs,  and  it  was  for  the  Jury  to  say 
how  far  It  was  Justified  by  the  evidence. 
Moreover,  the  court  had  repeatedly  caution- 
ed the  Jury  to  make  up  their  verdict  on  the 
facts  from  thfe  testimony  as  given  by  the  wit- 
nesses, and  not  from  the  conclusions  drawn 
therefrom  by  counsel,  and  he  called  atten- 
tion to'  this  caution  when  the  objection  was 
made  by  the  appellant  to  counsel's  state- 
ments.   We  find  no  error  in  the  proceeding. 

[I]  Lastly,  it  Is  contended  that  the  verdict 
is  grossly  excessive.  Connsel  say  that  they 
believe  that  "Mrs.  Winston  brought  all  this 
trouble  upon  herself  intentionally,"  but  our 
view  of  the  evidence  wUl  not  permit  us  to 
draw  this  conclusion  therefrom.  We  cannot 
see  wherein  she  has  acted  other  than  a 
neighborly  and  motherly  part,  or  wherein 
she  committed  any  act  which  wonla  Justify 
the  highly  reprehensible  if  not  wanton  as- 
sanlt  made  upon  her  person  and  her  home  by 
the  appellant  If  her  testimony  and  the  tes- 
timony of  her  witnesses  is  to  be  believed, 
and,  as  we  say,  the  Jury  were  Justified  in  be- 
lieving it,  she  has  suffered  much  because  of 
the  appellant's  conduct  and  we  cannot  con- 
clude that  the  Jury  overestimated  her  dam- 
ages. 

The  Judgment  is  aflJrmed. 

CROW,  O.  J.,  and  PARKER  and  MOUNT, 
33.,  concur. 

(78  Wash.  180) 
REAKD  et  nx.  v.  BPHRATA  ORCHARD 
HOMES  CO, 

(Supreme  Court  of  Washington.     Feb.  16, 
1914.) 

1.  VXNOOB    ANO    PnBOHASXB    (t   93*)— RXSOIB- 
SION  BY   VBNDOB— GBOUNDS. 

The  vendor  may,  without  tendering  a  deed, 
declare  a  forfeiture  of  lands  sold  under  an  ex- 
ecutory time  contract  calling  for  payment  by 
installments,  deed  to  be  delivered  on  payment 
of  last  installment,  or  upon  payment  of  certain 
installments  and  the  vendee's  presentation  of 
a  mortgage  and  notes  for  the  balance,  where 
the  vendee  has  failed  to  pay  installments  due 
or  to  present  such  notes  and  mortgage. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fi  153,  154;    Dec.  Dig. 

2.  FBAtjns,  Stattjte  of  (|  131*)— Convktancb 
OF  Land— Obal  Oontbact— Pabt  Pebfobk- 

ANCB. 

Where  a  written  executory  contract  for 
the  sale  of  land  was  orally  changed,  and  it  was 
agreed  that  upon  the  payment  of  a  certain  sum 
a  deed  was  to  be  delivered,  and  the  only  thing 
done  was  that  the  vendor  placed  in  escrow  a 


deed,  mortgage,  and  notes,  which  remained 
there  for  two  months,  whereupon  the  vendor 
gave  notice  that  they  would  be  withdrawn,  but 
the  vendee  did  nothing,  the  oral  agreement  was 
of  no  effect  there  being  no  such  part  perform- 
ance as  to  render  it  binding. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  {{  283,  284;  Dec.  Dig.  f 
131.»] 

3.    VENDOB   AWD    PtJBCHASEB    (§   99*)  —  EXECU- 

TOET  CoNTBACTS— Defects  in  mn*— Fob- 

feitubeb. 

Where  there  was  an  executory  contract  of 
sale  of  lands,  to  be  conveyed  on  payment  of 
the  last  installment  the  fact  that  a  patent  had 
not  yet  issued  for  part  of  the  land  was  no  de- 
fense in  a  proceeding  to  forfeit  the  contract 
for  default  in  payment  of  installments  before 
the  last 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  167-169;  Dec.  Dig. 
S99.*] 

Department  2.  Appeal  from  Superior 
Court,  Grant  County;   R.  S.  Steiner,  Judge. 

Action  by  3.  D.  Reard  and  wife  against 
the  Kphrata  Orchard  Homes  (Company.  Judg- 
ment for  plaintifCs,  and  defendant  appeals. 
Affirmed. 

Sam  R.  Sumner  and  Reeves,  Crollard  ft 
Reeves,  all  of  Wenatchee,  for  appellant 
^oyd  P.  Doty,  of  Ephrata,  and  IL  Lb  Sked, 
of  Seattle,  for  r&pondoats. 

MOUNT,  J.  The  plalntifls  brought  this 
action  to  annul  an  executory  contract  and 
for  the  possession  of  lands  described  In  the 
contract  The  cause  was  tried  to  the  court 
without  a  Jury,  and  resulted  In  a  Judgment 
substantially  as  prayed  for  in  the  complaint 
The  defendant  has  appealed. 

The  facts  are,  In  substance,  as  follows:  On ' 
the  16th  day  of  August  1909,  the  respond- 
ents, J.  D.  Reard  and  wife,  entered  into  a 
written  contract  with  one  Y.  V.  WeUs.  This 
contract  by  mesne  conveyances  was  assigned 
to  the  appellant  This  contract  provided 
for  the  sale  by  the  respondents  to  the  appel- 
lant of  380  acres,  more  or  less,  of  unim- 
proved land  located  near  the  town  of  Ephra- 
ta, In  Grant  county.  The  purchase  price  was 
$30,000,  payable  in  installments  as  follows: 
$4,000  on  or  before  March  1,  1910 ;  $2,000  on 
or  before  July  1,  1910;  $10,000  on  or  before 
March  1,  1911;  $10,000  on  or  before  March 
1,  1912;  and  $4,000  on  or  before  March  1, 
1913;  all  deferred  payments  to  draw  inter- 
est from  the  16th  day  of  August  1909,  at  the 
rate  of  6  per  cent  per  annum,  payable  annu- 
ally on  the  16th  day  of  August  of  each  year 
until  the  whole  sum  was  fully  paid.  The 
contract  also  provided  as  a  consideration 
therefor  that  certain  acts  were  to  be  per- 
formed by  the  vendee,  among  which  were  the 
payment  of  all  taxes,  assessments,  etc,  which 
might  accrue  against  the  property  after  the 
date  of  the  contract,  the  digging  of  a  well 
of  a  certain  capacity  and  the  installation  of 
an  irrigation  system  in  connection  there- 
with, and  the  platting  of  the  land  into  tracts. 
Time  was  declared  to  l>e  the  essence  of  the 


*For  other  cases  see'same  topic  uiil  ««ctlon  NUMBER  In  Deo.  Dig.  &  Am.  Dig.  Key-No.  Serlee  *  Rep'r  Indexes 
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contract;  and  It  was  provided  tberetn  that 
In  case  of  default  on  the  part  of  the  vendee 
In  the  performance  of  any  of  the  obligations, 
the  vendors  were  released  from  all  obliga- 
tions In  law  or  equity  imposed  by  the  con- 
tract. The  contract  also  contained  a  pro- 
vision as  follows:  "Provided,  that  when  the 
said  second  party  shall  have  paid  to  the 
said  first  parties  the  sum  of  ten  thousand 
dollars  according  to  the  terms  of  this  con- 
tract he  shall  upon  the.  execution  and  de- 
livery to  said  first  parties  of  his  promissory 
notes  for  the  balance  unpaid,  said  notes  to 
be  for  the  same  amount,  payable  at  the  same 
time  and  draw  the  same  rate  of  Interest  as 
the  deferred  payments  then  unpaid,  under 
the  terms  of  said  contract  and  secure  said 
notes  by  a  first  mortgage  upon  such  por- 
tions of  said  real  estate  as  has  not  been 
conveyed  by  said  first  parties,  under  the 
terms  of  this  contract,  be  entitled  to  a  war- 
ranty deed  for  all  the  remainder  of  said 
premises."  The  contract  also  provided  that 
upon  final  payment  the  vendors  were  to  have 
a  good  and  sufficient  deed  to  the  premises, 
free  and  clear  of  all  incumbrances.  The  ap- 
pellant, or  its  predecessor  In  interest,  paid 
the  first  two  Installments  of  ^,000  and  $2,000. 
No  other  sum  was  ever  paid  or  tendered  to 
the  vendors.  When  the  appellant  was  In  de- 
fault in  the  payment  of  $10,000  due  on 
March  1,  1911,  and  interest  up  to  that  date, 
the  respondents,  at  the  solicitation  of  the 
president  of  the  appellant  corporation,  agreed 
orally  that.  If  the  appellant  would  pay  $4,- 
000  and  the  accraed  Interest  at  the  rate  of 
10  per  cent  per  annum,  and  would  execute 
notes  secured  by  a  mortgage  upon  the  prop- 
erty, the  respondent  would  thereupon  exe- 
cute a  deed  conveying  the  title  to  the  appel- 
lant Thereafter,  on  May  27,  1911,  notes 
and  a  mortgage  and  a  deed  to  the  property 
were  deposited  in  a  bank  In  Seattle,  to  be 
delivered  to  the  appellant,  or  Its  assigns, 
upon  the  payment  of  $4,000  and  accrued  in- 
terest, amounting  altogether  to  something 
Uke  $7,000.  Thereafter,  about  July  1,  1911, 
the  respondents  notified  the  appellant  that, 
unless  the  oral  agreement  was  complied  with 
and  the  money  paid  as  therein  agreed,  they 
would  withdraw  the  papers  delivered  in 
escrow  and  rescind  the  oral  agreement  Aft- 
er this  notice  the  appellant  did  not  comply 
with  the  oral  agreement,  and  the  papers 
were  withdrawn  and  the  oral  agreement  re- 
scinded. Thereafter,  on  July  16th,  the  re- 
spondents served  a  written  notice  upon  the 
appellant  that  If  the  terms  of  the  written 
contract  were  not  complied  with  by  July  24, 
1911,  the  contract  would  be  deemed  null  and 
void,  and  all  moneys  paid  would  be  declared 
forfeited  according  to  the  terms  of  that  con- 
tract No  farther  payments  were  made,  and 
on  July  24th  the  respondents  filed  a  written 
declaration  of  forfeiture  in  the  ofiSce  of  the 
auditor  of  Grant  county,  and  on  Jnly  26th 
served  a  copy  npon  the  appellant  company. 


Thereafter,  on  March  4, 1912,  this  actton  was 
begun. 

The  facts  above  stated  are  not  disputed. 
In  the  complaint  it  was  not  alleged  that  the 
respondents,  at  the  time  the  written  notice  of 
forfeiture  was  served,  or  at  any  tJoMi,  ten- 
dered a  deed  of  the  premises  to  vue  appel- 
lant And  it  was  not  claimed  upon  the  trial 
that  any  deed  had  been  tendered. 

It  is  claimed  by  the  appellant  that  the  rea- 
son for  not  complying  with  the  oral  agree- 
ment entered  into  as  aforesaid  was  that  a 
patent  had  not  been  issued  by  the  United 
States  for  160  acres  of  the  land  in  question, 
and  by  reason  of  that  fact  there  was  a  fail- 
ure of  title. 

[1]  The  principal  contention  of  the  appel- 
lant, and  the  only  one  which  we  deem  neces- 
sary to  notice  In  this  case  Is  that  the  tender 
of  a  good  and  sufficient  deed  was  a  mutual, 
dependent,  and  concurrent  act  necessary  to 
be  performed  by  the  respondents  before  a 
forfeiture  could  be  declared;  that  It  was 
both  necessary  to  allege  a  tender  of  a  deed 
and  to  prove  that  fact  before  the  court  was 
authorized  to  annul  the  contract  A  number 
of  cases  from  this  court  are  relied  upon  to 
sustain  this  proposition,  among  which  are 
Stein  V.  Waddell,  37  Wash.  634,  80  Pac.  184, 
and  Reese  v.  Westfleld,  66  Wasb.  416,  106 
Pac.  837,  28  L.  R.  A.  (N.  S.)  96&  But  we 
think  this  case  Is  not  controlled  by  the  rule 
in  those  cases.  In  Reese  v.  Westfleld,  supra, 
we  said:  "If  the  case  of  Stein  v.  Waddell 
and  the  succeeding  cases  to  which  we  have 
referred  have  been  hitherto  misunderstood, 
we  desire  now,  for  the  sake  of  certainty,  to 
lay  down  the  role  that,  where  land  is  sold 
under  a  time  contract  calling  for  payment  by 
Installments,  and  every  installment  has  been 
paid  except  the  last  one,  the  vendor  may. 
If  he  act  with  reasonable  promptness,  de- 
clare a  forfeiture,  unless  by  the  terms  of 
the  contract  he  has  agreed  to  perform  some 
act  necessary  to  the  complete  performance 
of  his  agreement,  as,  for  Instance,  the  giving 
of  an  abstract  or  the  tender  of  a  deed.  In 
which  event  his  power  to  forfeit  depends 
upon  his  offer  and  ability  to  perform;  for, 
as  this  court  has  said,  his  duty  to  tender  per- 
formance depends  ui>on,  and  1b  concurrent 
with,  the  duty  of  the  vendee  to  meet  the 
final  payment" 

It  will  be  noticed  from  what  we  have  al- 
ready said  above  that,  at  the  time  this  action 
was  begun,  all  the  payments  provided  for  In 
the  contract  had  not  been  made.  Two  pay- 
ments only  had  been  made,  one  of  $4,000,  due 
on  the  1st  day  of  March,  1910,  and  one  of 
$2,000,  due  on  the  1st  day  of  July  of  the 
same  year.  The  payment  of  $10,000  due 
March  1,  1911,  was  in  default,  and  also  the 
interest,  amounting  to  more  than  $1,000,  due 
on  the  16th  of  August,  1910.  The  provision 
above  quoted,  to  the  effect  that  when  $10,- 
000  had  been  paid  upon,  the  contract  and 
promissory  notes  secured  by  mortgage  had 
been  executed  for  the  balance  unpaid.  It  waa 
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the  datj  of  Oie  reBpondents  to  deliver  a  war- 
ranty deed  for  the  remainder  of  the  premis- 
es, was  merely  an  option  which  the  appellant 
waa  entitled  to  exerdae  or  reject  as  it  saw 
fit  Until  It  exercised  that  option  to  pay 
the  balance  of  the  $10,000,  It  was  as  much 
In  default  as  though  that  provision  had  not 
been  Inserted  in  the  contract  According  to 
the  decisions  relied  upon  by  the  appellant, 
the  payments,  except  the  last  one,  must  all 
have  been  made  before  the  tender  of  a  deed 
became  a  mutual,  concurrent,  and  dependent 
act  This  court  has  held  that  where  the 
payments  prior  to  the  last  have  not  been 
made,  contracts  of  this  kind  may  be  forfeit- 
ed without  the  tender  of  a  deed.  In  other 
words,  that  it  is  the  duty  of  the  vendee,  un- 
der a  contract  of  this  character,  to  comply 
with  the  terms  of  the  contract  If  this  Is 
not  don^  before  the  last  payment  becomes 
due,  the  vendors  may  forfeit  the  contract 
without  the  tender  of  a  deed,  because  such 
payments  are  independent  of  the  covenant  to 
convey.  In  Garvey  v.  Barkley,  68  Wash.  24, 
104  Pac.  1108,  in  speaking  of  a  contract  simi- 
lar to  the  one  In  question,  we  said :  "Before 
the  next  attempted  tender  was  made,  and 
while  appellant  was  clearly  in  default  re- 
spondent had  elected  to  declare  the  contract 
and  all  of  appellant's  rights  thereunder  for- 
feited, and  had  given  appellant  formal  writ- 
ten notice  thereof,  which  bad  been  received. 
Contracts  of  this  nature  have  uniformly  been 
upheld  by  this  court  and  glv^i  full  force, 
according  to  the  plain  import  of  their  lan- 
guage (citing  Ciises)." 

In  Sleeper  v.  Bragdon,  45  Wash.  562,  at 
page  567,  88  Pac.  1036,  at  page  1038,  which 
is  a  case  very  similar  to  this  one,  we  said: 
"The  contract  Is  specific  In  its  terms  and  was 
evidently  made  to  meet  such  apparent  indif- 
ference and  neglect  Time  is  not  only  of 
irs  essence,  but  it  expressly  provides 
tbdt,  upon  failure  to  make  either  of 
th^  payments,  all  payments  theretofore 
made  shall  be  forfeited,  and  shall  be  retain- 
ed by  respondents,  who  shall  also  be  given 
possession  of  the  land.  No  sufficient  reason 
appears  in  this  case  why  the  contract  so  made 
shall  not  be  enforced  against  appellant  ac- 
cording to  its  terms.  The  authorities  cited 
by  appellant  are  to  the  effect  that,  even  when 
time  is  of  the  essence  of  a  contract  and  when 
a  default  in  payment  has  been  made,  those 
facts,  standing  alone,  do  not  establish  a  for- 
feiture, but  that  some  affirmative  action  in 
the  way  -ot  declaring  a  forfeiture  must  have 
been  taken  by  him  who  asserts  a  forfeiture. 
We  have  seen  that  such  affirmative  action 
was  taicen  by  the  respondents  in  this  case. 
The  principles  stated  by  the  cited  authorities 
are  sound,  and  reiterate  the  well-known  doc- 
trine that  equity  abhors  a  forfeiture,  but 
they  do  not  undertake  to  change  the  rule  of 
equity  that  legal  contracts  will  be  enforced 
as  made  and  in  accordance  with  the  acts  of 
the  parties  thereunder." 


We  are  clearly  of  the  opinion  that  the 
Installment  payments,  except  the  last  are 
Independent  of  any  act  on  the  part  of  the  re- 
spondents, and  that  sudb  payments  were  re- 
quired to  be  made  by  the  appellant  In  accord- 
ance with  the  terms  of  the  contract  and  up- 
on failure  to  make  the  payments  as  agreed, 
it  was  within  the  power  of  the  respondents 
to  terminate  the  contract,  which  was  done. 

[2]  It  may  be  said  of  the  oral  contract 
which  was  entered  into  between  the  parties 
that  the  appellant  did  nothing  towards  a 
performance  thereot  Without  part  perform- 
ance it  was  clearly  void.  Gerard-Stllio  Co. 
V.  McNalr,  68  Wash.  S21,  123  Pac.  462,  and 
cases  there  cited.  The  only  performance 
wMch  was  attempted  was  the  act  of  the  re- 
spondents in  preparing  the  deed  and  notes 
and  mortgage  and  depositing  them  In  the 
bank  In  Seattle.  If  the  appellant  ha'd  per- 
formed this  contract  such  performance,  no 
doubt  would  have  caused  the  oral  contract 
to  take  the  place  of  the  original  contract 
But  after  these  papers  had  been  placed  in  es- 
crow for  a  period  of  two  months,  and  after 
notice  to  the  appellant  that  unless  the  oral 
agreement  was  performed  the  papers  would 
be  vrithdrawn,  they  were  withdrawn  by  the 
respondents  before  anything  was  done  by  the 
appellant  The  respondents  clearly  acted 
within  their  lawful  rights  in  so  doing.  This 
oral  contract  therefore,  was  of  no  force  or 
effect 

[3]  It  Is  claimed  by  the  appellant  that  the 
reason  this  contract  was  not  complied  with 
was  because  there  was  a  defect  in  the  title, 
In  that  a  patent  for  a  certain  portion  of  the 
land  had  not  been  issued  by  the  United 
States.  It  was,  we  think,  clearly  shown  that 
the  preslaent  of  the  appellant  was  aware  of 
this  fact  at  the  time  the  oral  agreement  was 
made,  and  that  the  oral  agreement  was  made 
by  reason  of  that  fact,  and  that  the  appel- 
lant thereby  agreed  to  waive  that  defect  in 
the  title.  At  any  rate,  whatever  the  excuse, 
there  was  no  part  performance  of  the  oral 
contract  on  the  part  ot  the  appellant,  and 
therefore  it  is  entitled  to  claim  nothing  under 
it  So  far  as  the  defect  in  the  title  is  con- 
cerned, it  was  not  necessary,  at  the  time 
the  contract  was  made,  that  a  perfect  title 
should  rest  in  the  respondents.  It  was  suffi- 
cient for  the  purposes  of  the  written  contract 
in  question  here  that  title  be  made  good  at 
the  time  the  final  payment  was  made  upon 
the  contract  Morris  v.  Columbia  Canal  Co., 
136  Pac.  238. 

It  follows  from  the  conclusion  we  have 
reached  above  that  the  Judgment  must  be 
affirmed.  It  is  therefore  not  necessary  to 
consider  the  other  questtons  presented  In  the 
briefs. 

Judgment  afllrmed. 

CBOW,  C.  J.,  and  PABKEB,  FULLDB 
TON.  and  MOBBIS,  JJ..  concur. 
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OPSAHI.  T.  NORTHERN  PAa  RY.  GO. 
(Suprema  Court  of  Waahington.    Feb.  16,  1014.) 

1.  Mastkb  AifD  Skbvant  (t  204*)— CoKMOir 
Cabbixjis— Fbdkbai.  Eiiplotebs'  Liabiutt 
Act— AaBUMPnoH    of   Risk- State    Stat- 

CTSS. 

In  an  action  ander  the  federal  Employers' 
Uability  Act  (Act  April  22.  1906,  c.  149,  86 
Stat.  65  [U.  S.  Comp.  St  Supp.  1911,  p. 
1322]),  providing  that  a  servant  does  not  aa- 
sume  the  risks  where  the  common  carrier  has 
violated  any  statnte  enacted  for  the  servant's 
safety,  a  servant  did  not  assume  the  risk  of  in- 
jury from  the  use  of  a  grindstone  under  power 
which  bad  holes  in  its  surface,  and  the  raard 
was  out  of  order,  even  though  he  had  knowledge 
of  the  same;  Rem.  &  Bal.  Code,  8  6687,  pro- 
viding that,  if  any  machine  ia  in  a  defective 
condition  making  it  extrahaaardons,  the  use 
thereof  is  prohibited. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  644-646;  Dec  Dig.  { 
204.*] 

2.  Dakaobb  ({  132*)— EzoxasivB  DAUAecB. 

For  the  loss  of  a  portion  of  the  third  finger 
and  a  portion  of  the  little  finger  and  injury  to 
the  middle  finger  of  an  experienced  blacksmith, 
11,300  held  not  excessive  damages. 

[Sid.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  372-^85,  396 ;   Dec.  Dig.  t  132.*] 

Department  2.  Aiq;>eal  from  Superior 
Court,  Pierce  County;  E.  M.  Card,  Judge. 

Action  by  Martin  Opsahl  against  the 
Northern  Pacific  Railway  Company.  Judg- 
moit  for  plaintiff,  and  defendant  appeals. 
Athrmed. 

Ueo.  T.  Reid,  J.  W.  Quick,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  for  appellant  Gov- 
nor  Teats,  Leo  Teats,  and  Ralph  Teats,  all 
of  Tacoma,  for  respondent 

MOUNT,  J.  The  plaintiff  In  thir  actioD 
recovered  a  Judgment  In  the  lower  court  for 
$1,300,  on  account  of  personal  Injuries  re- 
ceived by  him  while  in  the  employ  of  the 
defendant    The  defendant  has  appealed. 

It  is  conceded  by  the  appellant  that  the 
respondent  brought  the  action  under  the  pro- 
visions of  the  federal  Employers'  Liability 
Act,  approved  April  22,  1908  (chapter  149, 
35  Stat  66  [U.  8.  Comp.  St  Supp.  1911,  p. 
1822]). 

The  respondent  Is  a  blacksmith  of  20 
years'  experience.  He  was  employed  In  the 
blacksmith  shop  of-  the  defendant  at  South 
Tacoma.  It  was  his  duty  to  aid  In  repair- 
ing and  constructing  cars  belonging  to  the 
appellant  company  engaged  in  Interstate  com- 
merce. While  in  the  performance  of  his 
work  lie  undertook  to  grind  down  the  head 
of  a  hammer  which  he  was  using  about  his 
work.  For  that  purpose  he  went  to  a  large 
grindstone  In  the  shop  and  proceeded  to 
grind  the  hammer.  This  grindstone  was 
4V&  feet  In  diameter,  and  7  or  8  Inches 
thick  across  the  face.  It  was  driven  by 
power.  There  was  a  hole  In  the  face  of  the 
grinding  surface  of  the  stone,  about  half  an 
Inch  deep  and  4  or  5  Inches  long  crosswise. 


The  appliance  for  the  stone  consisted  of  a 
rest  on  one  side  thereof.  It  appears  that 
this  rest  was  also  out  of  order.  The  re- 
spondent knew  the  condition  of  the  atone. 
He  had  frequently  used  it  for  grinding  tools. 
He  testlhed  that  in  grinding  chisels  he  plac- 
ed them  on  the  fiat  side  of  the  stone,  instead 
of  upon  the  grinding  surface,  because  the 
grinding  surface  was  so  rough  that  he  could 
not  use  it  and  get  an  edge  on  the  chisel. 
Upon  the  grinding  surface  of  the  stone  on 
each  side  of  the  hole  was  a  strip  an  Inch 
or  two  wide  which  could  be  used.  The  re- 
spondent used  these  strips  for  grinding  the 
face  of  the  hammer.  After  he  had  ground 
the  face  of  the  hammer,  he  dealred  to  round 
off  the  edges  thereof,  and  In  attempting  to 
do  so  the  edge  of  the  hammer  caught  in 
the  hole,  and  drew  his  hand  down  between 
the  rest  and  the  stone  in  such  a  manner  that 
a  portion  of  his  little  finger  and  a  portion 
of  his  third  finger  were  so  Injured  as  to  re- 
quire amputation.  His  middle  finger  was 
also  injured. 

At  the  close  of  the  plaintiff's  case,  and  al- 
so at  the  close  of  the  whole  case,  the  appel- 
lant moved  the  court  for  a  directed  verdict, 
whidi  motions  were  dented.  The  Jury  subse- 
quently returned  a  verdict  in  favor  of  the 
respondent  for  (2,565.  Thereafter  the  appel- 
lant filed  a  motion  for  judgment  notwith- 
standing the  verdict,  and,  in  the  event  this 
motion  was  denied,  for  a  new  trial.  Cpon 
the  bearing  of  these  motions  the  court  de- 
nied the  motion  for  judgment  non  obstante 
veredicto,  but  sustained  the  motion  for  new 
trial,  on  the  ground  that  the  verdict  was 
excessive,  unless  the  respondent  would  re- 
mit all  in  excess  of  $1,300.  The  respondent 
elected  to  make  this  remission,  and  judgment 
was  entered  for  $1,300. 

[1]  The  appellant  argues,  first,  that  the 
court  erred  in  denying  the  motion  for  a  di- 
rected verdict,  and  for  judgment  notwith- 
standing the  verdict,  for  the  reason  that  the 
evidence  shows  that  the  respondent  knew 
the  condition  of  the  stone  and  the  dangers 
Incident  to  the  use  thereof,  and  therefore  as- 
sumed the  risk.  A  number  of  cases  from 
this  court  are  cited  to  the  effect  that, 
"where  an  employ^  knows,  or  In  the  reason- 
able exercise  of  his  faculties  should  know, 
the  dangers  which  surround  him,  he  must  be 
held  to  have  assumed  the  risk."  This  rule 
does  not  apply  to  this  case,  because  this 
action,  as  we  have  heretofore  observed,  is 
conceded  to  have  been  brought  under  the 
federal  Employers'  Liability  Act  Section  4 
of  that  act  provides  as  follows:  "That  in 
any  action  brought  against  any  common  car- 
rier under  or  by  virtue  of  any  of  the  provi- 
sions of  this  act  to  recover  damages  for  in- 
juries to,  or  the  death  of,  any  of  its  em- 
ployes, such  employe  shall  not  be  held  to 
have  assumed  the  risks  of  bis  employment 
In   any  case  where  the   violation   by  such 
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common  carrier  of  any  statnte  enacted  for 
tbe  safety  of  empIoyeB  contributed  to  tbe 
injury  or  death  of  such  employ^." 

Tbe  statutes  of  this  state  provide  that 
any  person,  firm,  or  corporation,  operating 
a  workshop  where  machinery  Is  used  shall 
provide  and  maintain  proper  safeguards 
therefor,  "and  if  any  machine  or  any  part 
thereof,  is  In  a  defective  condition,  and  Its 
operation  would  be  extrahazardous  because 
of  such  defect,  or  if  any  machine  Is  not  safe- 
guarded, as  provided  in  this  act,  tbe  use 
thereof  is  prohibited.  •  •  ••>  Rem.&Bal. 
Code,  t  6587. 

These  statutes  concIuslTely  answer  tbe 
position  of  the  appellant  to  the  effect  that 
it  was  the  duty  of  the  court  to  direct  a  ver- 
dict for  tbe  defendant,  for  it  was  clearly 
shown  by  tbe  evidence  that  the  grindstone 
was  in  daily  use  in  the  appellant's  shop, 
and  that  it  was  extremely  hazardous  to  use 
it  because  of  the  defect  stated.  Witnesses 
testified  that  tbe  defects  were  clearly  ob- 
servable, that  they  were  known  to  every  per- 
son who  worked  In  tbe  shop;  and  some  of 
them  testified  that  they  bad  refused  to  use 
the  stone  because  of  its  dangerous  condition. 
We  think  it  is  plain,  therefore,  that  the  re- 
spondent did  not  assume  tbe  risk,  even 
though  he  knew  of  the  danger. 

Tbe  appellant  also  contends  that  the  court 
erred  in  refusing  to  give  an  Instruction  re- 
quested by  it  with  reference  to  the  assump- 
tion of  risk.  This  instruction  was  not  re- 
quested by  the  defendant  until  after  the 
court  had  instructed  the  jury.  The  court  did 
Instruct  the  jury  as  follows:  "In  relation  to 
the  affirmative  defense  of  tbe  defendant  com- 
pany, tbe  court  instructs  you  tbat  an  em- 
ploys, when  be  engages  in  a  particular  em- 
ployment, is  presumed  to  do  so  with  a  fuU 
knowledge  of  and  the  taking  of  that  risk  and 
its  ordinary  hazards,  and  that  be  assumes 
tbe  risk  of  all  dangers  which  are  open  and 
obvious.  It  would  tberefore  be  the  duty  of 
the  plaintlfF  to  look  at  the  machinery  about 
which  be  was  employed,  and  to  apprise  him- 
self of  any  danger  afforded  by  it,  and  which 
he  could  have  discovered,  or  ought  to  have 
discovered,  by  a  proper  examination  thereof, 
or  by  the  use  of  bis  sight  and  other  senses ; 
and  if  be  failed  during  the  course  of  his  em- 
ployment, and  while  engaged  in  tbe  use  of 
the  grindstone,  to  apprise  himself  of  tbe  dan- 
gers which  he  ought  to  have  seen,  then  tbe 
plaintiff  was  not  in  the  exercise  of  ordinary 
care  and  prudence,  and  it  is  your  duty  so  to 
find.  The  plaintiff  assumes  tbe  risk  of  dan- 
gers which  are  open  and  apparent  to  bis  ob- 
servation. *  *  •  If  yon  find  that  the  de- 
fendant company  was  negligent  in  maintain- 
ing a  defective  grindstone,  but  that  plaintiff's 
Injury  was  due  to  one  of  those  dangers 
which  the  law  holds  lilm  to  have  assumed, 
then  you  should  retnm  a  verdict  for  tbe  de- 
fendant company." 


If  the  appellant  was  entitled  to  any  in- 
struction upon  the  question  of  assumption  of 
risk,  these  instructions  were  as  favorable  as 
should  have  been  given. 

[2]  Tbe  appellant  also  argues  that  tbe 
verdict  is  still  excessive,  and  that  a  new  trial 
should  therefore  be  granted.  We  are  of  tbe 
opinion  that  the  judgment  as  finally  entered 
is  not  so  excessive  as  to  require  a  reversal 
upon  that  ground. 

The  Judgment  is  therefore  aflSrmed. 

CROW,  C.  J.,  and  PARKER,  FUI<LER- 
TON,  and  MORRIS,  JJ.,  concur. 

"'"°'™"  (78  Wash.  2t0) 

BiIANNT  V,  SPOKAKE  STATE  BANK  et  al. 

(Supreme  Court  of  Washington.     Feb.  20, 
1S14.) 

1.  EsTOPPKi,  (S  83*)— Equitabub  Estoppk/— 
What  Constitdtes. 

Where  defendant  bank,  which  had  held  a 
mortgage  upon  the  insured  premises  which 
were  injured  by  fire,  made  proofs  of  loss,  al- 
thoBgh  It  bad  conveyed  a  mortgage  note  and 
engaged  plaintiff  to  rebuild  the  premises,  agree- 
ing to  pay  him  the  money  received  from  the 
insurance  company,  representing  that  it  owned 
the  mortgage,  tbe  bank,  upon  tbe  refusal  of  the 
insurer  to  pay  tbe  pobcy  owing  to  its  want  of 
insDrable  interest,  was  estopped  from  denying 
its  liability  to  plamtiff;  neither  the  insurer  nor 
plaintiff  knowing  of  the  bank's  want  of  interest 
in  the  property. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  218,  227-220;   Dec  Dig.  i  SH.*] 

2.  Banks  and   Banking   (|  106*)— Acts   ot 
Oftiobrs— Scope  of  Authobitt. 

Where  tbe  officers  of  a  bank  which  had 
held  a  mortgage  on  premises  insured  against 
fire,  engaged  plaintiff  to  repair  the  property 
after  a  fire,  they  were  acting  within  the  scope 
of  their  authority,  for,  had  the  bank  owned  the 
mortgage,  it  would  have  received  the  benefits 
of  the  Improvements. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §{  249-252;  Dec.  Dig.  { 
105.*] 

Chadwick,  3.,  dissenting. 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  Wm.  A.  Huneke,  Judge. 

Action  by  F.  B.  Manny  against  tbe  Spokane 
State  Bank  and  others.  From  a  judgment 
for  plaintiff,  the  defendant  bank  appeals. 
Affirmed. 

G.  G.  Ripley,  of  Spokane,  for  appellant 
Berkey  &  Cowan,  of  Spokane,  for  respondent 

GOSE,  J.  This  is  an  action  to  recover  tbe 
alleged  contract  price  for  material  furnished 
and  labor  performed  in  repairing  a  dwelling 
house  which  bad  been  damaged  by  fire.  Tbe 
action  was  brought  against  the  owners  of  tbe 
property,  two  fire  insurance  companies  that 
bad  insured  tlie  building,  and  the  Spokane 
State  Bank.  Tbe  plaintiff  also  sought  to 
establish  and  foreclose  a  lien  upon  the  prop- 
erty for  the  contract  price  of  tbe  labor  and 
material.  A  Judgment  was  entered  in  favor 
of  the  plaintiff  against  the  bank,  and  tbe  ac- 
tion  was  dismissed   with   prejudice  against 
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all  of  the  other  defendanta.  The  bank  has 
appealed. 

Prior  to  the  date  of  the  fire,  the  Insurance 
companies  had  issued  policies  insuring  the 
dwelling  In  the  sums  of  $500  and  $1,800, 
respectively,  payable  to  the  appellant  (which 
then  held  a  mortgage  upon  the  property  for 
$2,500)  as  mortgagee  as  its  interest  should 
appear.  The  policies  were  In  force  at  the 
time  of  the  Are,  unless  they  had  become  In- 
operatire  because  of  the  prerlous  transfer  of 
the  mortgage  note  by  the  bank  without  the 
knowledge  or  consent  of  the  underwriters. 
The  bank  had  indorsed  the  note  to  a  non- 
resident of  the  state  before  the  fire,  but  It 
at  all  times  held  the  note  and  mortgage^ 
Neither  the  respondent  nor  the  companies 
knew  of  the  Indorsement  until  after  the  re- 
spondent bad  completed  the  repair  of  the 
building. 

The  complaint  alleges  that  the  appelant 
employed  the  respondent  to  furnish  the  ma- 
terial and  perform  the  labor  in  repairing  the 
house  at  an  agreed  price,  and  that  he  bad 
performed  his  contract. 

The  appeal  presents  three  questions,  one 
of  fact  and  two  of  mixed  law  and  fact:  (1) 
Does  the  evidence  support  the  finding  of  the 
court  to  the  effect  that  the  appellant  employ- 
ed the  respondent  to  furnish  the  material 
and  perform  the  labor  In  repairing  the  build- 
ing; (2)  althongb  not  argued,  do  the  repre- 
sentations of  the  appellant  to  the  respondent 
that  It  owned  the  mortgage  at  the  time  of  the 
fire  and  at  the  time  of  the  performance  of 
the  work  estop  the  appellant  to  deny  liabili- 
ty ;  and  (3)  did  the  president  of  the  appellant 
In  employing  the  respondent  act  within  the 
apparent  scope  of  his  authority. 

In  respect  to  the  first  proposition  it  suf- 
fices to  say  that  a  reading  of  the  record  has 
convinced  us  that  the  preponderance  of  the 
evidence  supports  the  finding.  Inasmuch  as 
a  detailed  discussion  of  the  evidence  would 
have  no  practical  value,  we  pass  the  point 
without  farther  consideration. 

[1]  On  the  second  proposition,  the  evidence 
Is  that  the  appellant  represented  to  the  re- 
spondent before  and  during  the  time  he  was 
doing  the  work  that  It  owned  the  mortgage; 
that  neither  the  respondent  nor  the  under- 
writers bad  any  knowledge  to  the  contrary 
until  the  building  had  been  repaired;  that 
the  bank  made  sworn  proof  of  Its  loss  in 
which  It  asserted  its  ownership  of  the  mort- 
gage, and  that  the  companies  refused  pay- 
ment after  they  learned  that  the  appellant 
had  no  Insurable  interest  in  the  property  at 
the  time  of  the  fire.  Had  the  bank  owned 
the  mortgage  when  the  loss  was  sustained, 
the  companies  would  have  paid  the  loss  to  It, 
and  it  would  have  passed  the  money  to  the 
respondent  It  admits  that  It  agreed  to  pay 
the  insurance  money  to  him.  These  facts 
clearly  operate  as  an  estoppel  against  it  to 
deny  liability. 


[2]  The  third  proposition  must  receive  an 
atflrmatlve  answer,  for  two  reasons,  (1)  the  of- 
ficers of  the  bank  were  acting  within  the  ap- 
parent scope  of  their  authority,  and,  had 
the  bank  owned  the  mortgage,  it  would  have 
received  benefits  to  the  extent  of  the  Imprx^e- 
ments  (Gold  Ridge  Mining  &  Development  Co. 
V.  Bice,  137  Pac.  1001,  recently  decided); 
and  (2)  their  authority  was  not  questioned 
in  the  trial  court  In  the  appellant's  motion 
for  a  nonsuit,  the  acts  of  its  officers  were 
treated  as  the  acts  of  the  appellant,  and 
only  the  probative  force  of  the  testimony 
tending  to  prove  that  It  employed  the  re- 
spondent was  suggested  or  questioned. 

The  Judgment  is  afflnned. 

19LLIS  and  MAIN,  33.,  ooncoK 

CHADWIGK,  J.  I  think  the  fbcts  fix  the 
liabilities  in  this  case  upon  the  insurance 
companies,  and  not  upon  the  banks,  I  fiiere- 
fore  dissent 

(78  Wuh.  135) 
SMITH  V.   ALLBN. 

(Supreme  Court  of  Washington.    Feb.  16,  1914.) 

1.  Chattix  Mobtoaobs  (t  180*) — Statutes— 
ACKNOWLEDOUXNTS— Bona  Fidk  Cbeoitob. 

Rem.  &  BaL  Code,  §  3660,  providing  that 
an  nnacknowledged  chattel  mortgage  is  void  as 
against  bona  'fide  cre<litors,  renders  such  void 
as  to  creditors,  whether  they  become  such  be- 
fore or  after  the  recording  of  such  mortgage 
and  whether  or  not  they  Iiave  notice  thereof. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig:  gg  365,  866;  Dec.  Dig.  I 
180.*J 

2.  ACKROWLEOOUENT  ((  00*)— PboOP— NBOKS- 

siTT  or  Obbtificatk. 

Where  a  chattel  mortgage  had  no  ceriifi- 
cate  of  acknowledgment  attached,  oral  proof 
that  it  had  been  acl^owledged  was  inadmissible, 
as  such  acknowledgment  can  be  proven  only  by 
the  certificate  of  the  officer  before  whom  it  was 
made. 

[E2d.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  gg  318,  319;   Dec.  Dig.  g  60.*] 

3.  Cbattkl  Mobtoaoks  (|  138*)— DKnconvx 

MOBTOAOXB  —   SUBSEiQUENT      IKCCMBKANOK 

WITH  Notice. 

Where  defendant  became  a  creditor  with- 
out securing  security  and  plaintiff  subsequently 
procured  and  recorded  a  chattel  mortgage  which 
was  void  for  not  being  aclmowledged  (Rem.  & 
Bal.  Code,  g  3660),  as  to  subsequent  incum- 
brances "for  value  and  in  good  faith,"  a  sub- 
sequent mortgage  on  the  same  chattels  to  se- 
cure defendant's  jprior  debt  would  be  superior 
to  that  of  plaintiff,  even  though  defendant  had 
knowledge  of  plaintiff's  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  gg  228-236;  Dec.  Dig.  g 
13&*] 

4.  Chattei.  Mobtoaobs  (|  138*)— Bona  Fide 
Cbbditobs— Antecedent  Dkbts. 

Though  the  pledging  of  property  as  aeenri- 
ty  for  an  antecedent  debt  is  not  such  a  hona 
fide  pledge  for  value  as  will  defeat  the  riglita 
of  those  interested  in  the  property,  this  rule 
must  yield  to  Rem.  &  Bal.  Code,  g  3660,  render- 
ing unacknowledged  chattel  mor^ages  void,  so 
as  to  render  a  subsequent  mortgage  securing  an 
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antecedent  debt,  if  properly  acknowledged,  su- 
perior in  riglit 

[Ed.  Note.— For  other  cases,  see  CJhattel  Mort- 
gajres,  Cent  Dig.  H  22a-236;  Dec  Dig.  i 
138.*] 

Department  2.  Appeal  from  Superior 
Court,  Okanogan  County;  B.  K.  Pendrar- 
gast,  Judge. 

Action  by  Ben  Smith  against  W.  M.  Allen. 
Judgment  tor  plalntiS,  and  defendant  ap- 
peals.   Beversed. 

Peter  McPherson,  of  Brewster,  for  appel- 
lant Smitli  &  Gresham,  of  Conconully,  for 
respondent 

PABKBB,  J.  The  plaintHf,  Ben  Smith, 
and  the  defendant,  W.  M.  Allen,  are  each 
seciklng  to  foreclose  against  the  other  and 
against  Dodge  Bros,  two  separate  chattel 
mortgages  which  were  given  by  Dodge  Bros, 
upon  furniture  used  in  connection  with  their 
restaurant  business  in  the  town  of  Brewster, 
in  Okanogan  county,  to  Smith  and  Allen,  re- 
spectively. The  controversy  has  to  do  with 
the  superiority  of  the  respective  rights  of 
Smith  and  Allen  under  the  mortgages.  The 
trial  resulted  in  foreclosure  of  both  mort- 
gages against  Dodge  Bros.,  the  decreeing  of 
Smith's  mortgage  to  be  superior  to  Allen's, 
and  decre»ng  that  the  proceeds  of  the  sale 
of  the  property  be  applied  accordingly.  The 
proceeds  of  the  sale  being  InsuflBcient  to  sat- 
isfy both  mortgages,  Allen's  mortgage  was 
thus  left  unsatisfied.  From  this  disposition 
of  the  cause,  Allen  has  appealed^ 

The  facts  which  we  regard  as  controlling 
the  respective  rights  of  Smith  and  Allen  as 
between  themselves  are  not  In  dispute.  On 
September  1, 1010,  Dodge  Bros.,  being  indebt- 
ed to  Smith  in  the  sum  of  $1,500,  executed 
and  delivered  to  him  as  evidence  thereof  three 
promissory  notes.  At  the  same  time,  they 
signed  and  delivered  to  him  a  chattel  mortgage 
purporting  to  be  given  to  secure  these  notes. 
This  mortgage  had  then  attached  to  it  an 
affidavit  of  good  faith  in  usual  form,  as  re- 
quired by  section  3660,  Bern.  &  Bal.  Code; 
bnt  there  was  not  attached  thereto  any  cee- 
tlflcate  of  acknowledgment  of  Its  execution 
before  an  officer  authorized  to  take  acknowl- 
edgments in  accordance  with  that  section. 
On  September  8,  1010,  this  mortgage  was 
filed  and  recorded  in  the  office  of  the  auditor 
of  Okanogan  county.  On  December  27,  1910, 
Dodge  Bros,  executed  and  delivered  to  Allen 
their  promissory  note  for  the  sum  of  $278  to 
evldmce  an  indebtedness  then  owing  by  them 
to  him.  This  was  e  pre-existing  indebted- 
ness, all  of  which  had  been  incurred  when 
there  was  no  thought  of  security  In  connec- 
tion therewith.  On  the  day  of  the  execution 
of  this  note.  Dodge  Bros,  executed  and  de- 
livered to  Allen  a  chattel  mortgage  upon  the 
same  property  which  they  had  previously 
mortgaged  to  Smith.  This  mortgage  to  Allen 
was  duly  filed  and  recorded  In  the  office  of 
the  auditor  of  Okanogan  county  on  December 


28,  1910.  Attached  to  this  mortgage  was  an 
affidavit  of  good  faith  In  proper  form,  and 
the  acknowledgment  of  its  execution  was  evi- 
denced by  proper  certificate  of  a  notary  pub- 
lic Indorsed  thereon;  its  execution  being  In 
all  respects  strictly  in  compliance  with  the 
requirements  of  section  3660,  Bem.  &  BaL 
Code.  We  assume,  for  argument's  sake^  that 
AllMi  bad  actual  knowledge  of  the  existence 
of  Smith's  mortgage.  On  May  13,  1911,  the 
debt  secured  by  Allen's  mortgage  having  ma- 
tured and  remaining  unpaid,  he  commenced 
proceedings  to  foreclose  the  same  by  notice 
and  sale,  as  provided  by  sections  1104r-1109, 
Bem.  &  Bal.  Code.  To  that  eai,  on  that  date, 
he  caused  the  sheriff  of  Okanogan  county  to 
seize  and  take  possession  of  the  inroperty  as 
he  was  expressly  authorized  to  do  by  the 
terms  of  his  mortgage,  upon  d^aolt  In  pay- 
ment of  the  indebtedness  secured  thereby. 
On  May  18,  1911,  Smith  commenced  this 
action  In  the  superior  court  for  Okanogan 
county,  causing  Allen's  foreclosure  proceed- 
ings to  be  transferred  to  that  court,  as  pro- 
vided by  section  1110,  Bem.  &  Bal.  Code. 
Pleadings  were  thereupon  filed  by  Smith 
and  Allen,  praying  foreclosure  of  their  re- 
spective mortgages;  each  claiming  as  against 
the  other  to  have  the  superior  lien.  Judg- 
ment and  decree  followed,  as  we  have  al- 
ready stated. 

[1]  There  is  no  controversy  here  as  to  the 
validity  and  binding  force  of  either  of  these 
mortgages  as  between  mortgagor  and  mort- 
gagee ;  nor  is  there  any  room  for  controversy 
as  to  the  validity  and  binding  force  of  Al- 
len's mortgage,  except  as  it  may  be  rendered 
inferior  and  subject  to  Smith's  mortgage,  be- 
cause of  the  priority  of  that  mortgage  in 
point  of  time,  and  actual  knowledge  thereof 
by  Allen.  The  real  question  is:  Was  the 
execution  and  recording  of  Smith's  mortgage 
such  as  to  render  it  superior  to  Allen's  mort- 
gage, in  the  light  of  his  knowledge  of  the 
existence  of  Smith's  mortgage  and  the  provi- 
sions of  section  3660,  Bem.  &  BaL  Cofie,  which 
reads:  "A  mortgage  of  personal  property 
is  void  as  against  creditors  of  the  mortgagor 
or  subsequent  purchaser,  and  Incumbrances 
of  the  property  for  value  and  In  good  telth, 
unless  it  la  accompanied  by  the  affidavit  of 
the  mortgagor  that  it  is  made  In  good  faith, 
and  without  any  design  to  hinder,  delay,  or 
defraud  creditors,  and  It  is  acknowledged  and 
recorded  In  the  same  manner  as  Is  required 
by  law  in  conveyance  of  real  property."  That 
Smith's  mortgage  is  void  as  against  the  rights 
of  persons  specified  in  this  section  as  bdng 
protected  It  seems  to  us  needs  no  demonstra- 
tion other  than  the  express  language  of  the 
section  here  applicable,  to  wit:  "A  mortgage 
of  personal  property  is  void  as  against  (speci- 
fled  persons)  unless  •  ♦  ♦  It  Is  acknowl- 
edged. •  •  •"  Indeed,  that  Smith's  mort- 
gage is  void  as  against  such  specified  persons 
is  not  seriously  controverted,  except  It  is 
contended  that  the  oral  proof  ofl^ered  apon 
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the  tiial  showed  that  Smith's  morteage  was, 
in  fact,  acknowledged  by  the  mortgagors. 

[2]  Assuming  that  there  was  oral  proof  so 
showing,  this  wonld  be  of  no  avail  to  Smith, 
becanse  the  law  is  well  settled  that  acknowl- 
edgments cannot  be  proven  by  oral  testimo- 
ny, but  must  be. proven  by  the  certificate  of 
the  officer  before  whom  the  acknowledgment 
of  the  execution  of  the  instrument  is  made. 
Stetson  &  Post  Mill  Co.  v.  McDonald,  B  Wash. 
496,  32  Pac.  106;  Forrester  v.  Reliable  Trans- 
fer Co.,  69  Wash.  86,  109  Paa  312,  Ann.  Cas. 
1912A,  1093.  We  are  of  the  opinion  that 
Smith's  mortgage  is  in  law  unacknowledged, 
and  therefore  void  as  against  the  rights  of  all 
who  are  within  the  protected  class  specified 
in  section  3660.  This  brings  us  to  the  qnes- 
tlon:   Is  Allen  within  that  class? 

Let  us  first  notice  Allen's  rights  as  a  cred- 
itor of  Dodge  Bros.,  putting  aside  for  the 
moment  the  fact  that  he  is  also  the  holder  of 
a  mortgage  securing  his  debt.  That  he  is 
now  and  was,  before  the  receiving  of  his 
mortgage,  a  bona  fide  creditor  of  Dodge  Bros., 
la  not  subject  to  serious  dispute.  The  statute 
states  that  an  unacknowledged  mortgage  "is 
void  as  against  creditors  of  the  mortgagor." 
Tbeee  words  are  used  without  qualification. 
While,  of  course,  the  creditor  must  be  a 
bona  fide  one,  his  good  faith,  so  far  as  his 
knowledge  of  an  existing  unacknowledged 
mortgage  is  concerned,  is  of  no  consequence, 
since  such  a  mortgage  is  no  mortgage  so  far 
as  his  rights  are  concerned.  He  is  entitled 
to  so  treat  It  and  have  the  courts  so  regard 
It  In  the  early  case  of  Baxter  t.  Smith, 
2  Wash.  T.  97,  at  page  100,  4  Pac.  35,  at 
page  36,  decided  by  the  territorial  Supreme 
Court  in  1882,  dealing  with  the  question  of 
the  superiority  of  the  rights  of  an  attach- 
ing creditor  over  those  of  the  holder  of  a 
prior  unrecorded  mortgage  made  by  a  debtor, 
under  this  same  statute  the  court  said:  "The 
claim  under  said  mortgage  must  also  be  post- 
poned to  that  of  McCabe,  unless  the  fact  that 
he  had  actual  notice  of  said  mortgage  had  the 
effect  to  subject  the  attachment  thereafter 
made  by  him  to  the  claim  thereunder.  Did 
such  notice  have  such  an  effect?  The  lan- 
guage of  the  statute,  the  construction  of 
which  must  decide  this  question,  is  as  fol- 
lows: 'A  mortgage  of  personal  property  is 
void  as  against  creditors  of  the  mort^igor,  or 
subsequent  purcliasers  or  incnmbrancers  of 
the  property  for  valne  and  tn  good  faith, 
unless  *  *  *  It  is  recorded  as  required 
by  law.'  And  a  f&lr  interpretation  thereof 
will  lead  to  tlie  conclusion  that  the  Legisla- 
tnre  Intended,  therefore,  to  provide  that,  as 
to  creditors,  an  unrecorded  mortgage  on  per- 
sonal property  should  be  absolutely  void." 
The  statute  was  enacted  In  1879,  and  has  re- 
mained unchanged  to  the  presmt  time.  Laws 
of  1879,  p.  104.  In  Willamette  Casket  Co.  ▼. 
Cross  Undertaking  Co.,  12  Wash.  190,  40  Pac. 
729,  It  was  held  that  a  creditor  was  protected 
as  against  an  unrecorded  mortgage  even 
though  he  had  not  obtained  any  lien  upon  the 


property  before  the  recording  of  fbe  mortgage, 
though  in  that  case  the  creditor  appears  to 
have  become  such  without  actual  notice  of 
the  existing  mortgage.  In  Hinchman  v. 
Point  Defiance  By.  Co.,  14  Wash.  849,  362, 
44  Pac.  867,  871,  referring  to  this  statute, 
the  court  said:  "Manifestly,  there  are  three 
classes  of  persons  whose  rU(hts  are  defined 
by  this  section.  They  are:  (l)  Creditors  of 
the  mortgagor;  (2)  subsequent  purchasers; 
and  (8)  parties  in  whose  favor  subsequent  in- 
cnmbtanoes  of  the  property  are  made.  As 
to  the  first  class — creditors — ^the  unrecorded 
mortgage  is  abolntdy  void."  Some  remarks 
were  made  In  that  case  and  In  Boy  &  Co.  t. 
Scott,  Harttey  &  Co.,  11  Wash.  399,  39  Paa 
679,  which  might  seem  to  indicate  that  the 
court  entertained  the  view  that  creditors 
with  actual  notice  of  prior  unrecorded  or 
otherwise  defective  mortgages  acquire  their 
rights  subject  to  such  mortgage.  But  in 
those  cases,  as  wdl  as  othors  which  we  will 
hereafter  notice,  the  right  of  the  subsequent 
incumbrancer  was  being  considered  only  as 
an  incumbrancer,  apparently  irrespective  of 
bis  superior  rights  as  a  creditor.  In  the  later 
case  of  Blumauer  v.  Clock,  24  Wash.  696,  64 
Pac.  844,  85  Am.  St  Rep.  966,  the  creditors 
whose  claims  were  involved  had  actual  notice 
at  the  time  of  becoming  such  creditors  of 
the  existence  of  a  prior  unrecorded  mortgage 
which  was  defective  for  want  of  an  affidavit 
of  good  faith  as  required  by  section  3660. 
Notwithstanding  such  actual  notice  and  not- 
withstanding the  creditors  became  such  there- 
after, their  rights  were  held  superior  to  the 
mortage  upon  the  ground  that  the  statute, 
by  express  terms,  rendered  such  mortgage  ab- 
solutely void  as  to  creditors.  It  may  be  here 
noticed  that  the  logic  of  that  decision  also 
is  that  the  word  "creditors,"  as  used  In  the 
statutes,  means  all  creditors  becoming  such 
both  before  and  after'  the  giving  of  the  mort- 
gage, which,  failing  to  comply  with  the  stat- 
ute, is  rendered  void.  The  Supreme  Court 
of  South  Dakota,  In  Plerson  v.  Hlckey,  16 
S.  D.  46,  91  N.  W.  389,  expressly  so  held  un- 
der a  statute  in  substance  the  same  as  ours. 
We  therefore  have  given  no  attention  to 
the  question  of  when  Allen  became  a  creditor 
of  Dodge  Bros.  Under  our  recent  decision  in 
Pacific  Coast  Biscuit  Co.  v.  Oswald  &  Perry, 
137  Pac.  483,  had  Smith  procured  a  proper 
aiSdavit  of  good  f&ith  as  to  his  mortgage, 
and  then  caused  It  to  be  recorded  before  Al- 
len's mortgage  was  recorded,  there  would  be 
some  ground  for  contending  that  Smith's 
mortgage  is  superior  to  Allen's.  But  Smith's 
mortgage  has  not,  even  to  this  day,  been 
cured  by  any  affidavit  of  good  faith.  It  is 
still  absolutely  void  for  that  reaB<m  as 
against  Dodge  Bro&'  creditors,  and  therefore 
void  as  against  Allen.  No  decisions  have 
come  to  our  notice  dealing  with  unacknowl- 
edged chattel  mortgages  in  connection  with 
tlie  rights  of  the  creditors;  but  of  course, 
the  want  of  acknowledgment  has,  by  the  ex- 
press language  of  the  statute,  the  same  effect 
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as  the  want  of  an  affidavit  of  good  faith,  or 
the  want  of  recording.  These  latter  deficien- 
cies rendering  the  mortgage  void  as  to  credi- 
tors, tinder  the  decisions  we  have  noticed,  it 
necessarily  follows  that  want  of  acknowl- 
edgment has  the  same  effect 

[3]  We  have  so  far  confined  our  inquiry  to 
the  rights  of  Allen  as  against  Smith's  mort- 
gage, only  in  the  light  of  the  fact  that  be  Is 
a  creditor  of  Dodge  Bros.  As  such,  It  seems 
plain  to  us  that  his  rights  are  superior  to  any 
claim  Smith  may  make  under  his  mortgage. 
Whether  Allen's  rights  as  a  mere  creditor 
are  superior  to  Smith's  rights  as  a  mere 
creditor  is  quite  another  question.  It  may 
be  conceded,  in  all  we  shall  now  say,  that 
their  rights  as  mere  creditors  are  equal.  As 
we  proceed,  however,  we  think  it  will  de- 
velop that  the  superiority  of  their  respective 
ultimate  rights  wUI  be  found  to  depend  upon 
who  first  acquired,  as  against  the  other,  a 
valid  lien  upon  the  property  of  Dodge  Broa 
to  secure  the  payment  of  his  claim. 

What,  let  us  now  inquire,  are  the  rights 
of  Allen  as  a  mortgagee  of  Dodge  Bros. ;  the 
nibrtgage  being  given  to  secure  the  very  ante- 
cedent debt  which  made  him  a  creditor  of 
Dodge  Bros.  7.  Is  it  possible  that,  by  taking 
such  mortgage  and  thus  acquiring  a  lien  upon 
the  property  of  Dodge  Bros.,  all  of  his  su- 
perior rights  as  a  creditor  of  Dodge  Bros, 
are  gone?  We  may  assume  that  he  thereby 
became  an  Incumbrancer  with  notice  of 
Smith's  prior  mortgage,  but  we  are  not  to 
lose  sight  of  the  fact  that  that  mortgage  was 
void  as  to  him  as  a  creditor  of  Dodge  Bros. 
Did  the  taking  of  the  mortgage  by  Allen  in- 
fuse life  Into  the  mortgage  of  Smith  so  as  to 
render  It  superior  to  Allen's  mortgage,  given 
to  secure  his  claim  as  to  which  Smith's  mort- 
gage was  void?  To  so  hold  would  be  to  say 
that  Allen  must  not  acquire  any  lien  against 
the  property  of  Dodge  Bros.,  for  to  do  so 
would  make  him  a  subsequent  incumbrancer 
not  "for  value  and  In  good  faith,"  and  thus 
render  his  prior  superior  rights  as  a  credi- 
tor of  no  avail,  because  of  bis  notice  of  the 
existence  of  Smith's  prior  void  mortgage.  It 
seems  to  us  this  cannot  be,  but  that  the  tak- 
ing of  this  mortgage  by  Allen  as  security 
for  the  payment  of  his  pre-existing  claim  as 
a  creditor  of  Dodge  Bros.,  which  was  su- 
perior to  Smith's  mortgage,  constituted  Allen 
an  incumbrancer  "for  value  and  in  good 
faith"  within  the  meaning  of  these  words  as 
used  in  the  statute.  Let  us  remember  that 
Allen  became  a  creditor  of  Dodge  Bros,  long 
before  he  took  the  mortgage  from  them  to 
secure  bis  claims,  and  at  a  time  when  no 
mortgage  or  security  was  contemplated  to 
bef  taken  to  secure  bis  claim.  Had  the  crea- 
tion of  the  relation  of  debtor  and  creditor  and 
the  taking  of  bis  mortgage  as  security  been 
a  single  transaction,  ,lt  is  possible  that  Allen 
luigbt  have  become  a  subsequent  incumbranc- 
er so  as  to  render  his  rights  subject  to 
Sniltb's  mortgage,  in  view,  of  his  knowledge 


of  that  mortgage,  since  then  It  might  be 
said  he  bad  no  pre-existing  superior  rights  as 
a  creditor.  This,  however,  is  not  the  question 
here.  In  Blumauer  v.  Clock,  24  Wash.  58tt, 
at  pages  600,  602,  61  Pac  844,  at  pages  845. 
846  (85  Am.  St  Rep.  966),  which  we  have 
already  noticed,  where  the  creditors  secured 
their  claim  by  filing  statutory  liens  upon  the 
property  covered  by  a  prior  mortgage,  not 
having  an  affidavit  of  good  faith  attached 
thereto,  of  which  mortgage  they  had  notice. 
Justice  Dunbar,  speaking  for  the  court,  said: 
"A  creditor  and  an  incumbrancer  may  stand 
in  a  dual  capacity ;  for  an  Incumbrancer 
must,  at  least  be  a  creditor,  although  a  credi- 
tor need  not  necessarily  be  an  incumbrancer. 
It  seems  to  us  that  the  more  reasonable  and 
Just  construction  of  the  law  would  be  to  con- 
strue the  term  'creditor'  with  reference  to  the 
inception  of  the  .obligation  of  the  debtor, 
rather  than  to  conditions  which  might  after- 
wards arise.  For  instance,  if  the  lienors  in 
this  case  had  not  seen  fit  to  file  their  liens, 
but  had  relied  upon  their  employer  for  com- 
pensation, they  would  unquestionably  have 
been  creditors..  Because  they  afterwards 
took  advantage  of  the  lien  laws,  the  relative 
position  to  the  employer  ought  not  to  be  held 
to  have  been  changed.  It  has  even  been  held 
in  Dempsey  v.  Pforzbeimer,  86  Mich.  652,  49 
N.  W.  465, 13  L.  R.  A.  388,  under  a  statute  like 
ours,  that  where  a  creditor,  who  was  entitled 
to  the  benefit  of  the  statute,  afterwards  enter- 
ed Into  a  voluntary  agreement  with  his  debtor 
by  which  he  took  a  mortgage  upon  the  prop- 
erty that  had  been  before  that  mortgaged, 
but  which  had  not  been  properly  recorded, 
his  relation  as  creditor  had  not  been  chang- 
ed. *  *  *  And  so,  in  this  case,  the  fact 
that  the  lienors,  who  at  one  time  were  credi- 
tors, have  seen  fit  to  accept  the  benefit  of 
the  law  In  relation  to  the  collection  of  their 
claims,  does  not  take  them  out  of  the  cate- 
gory of  creditors  and  place  them  in  that  of 
Incumbrancers.  If  tUey  should  reduce  their 
claims  to  a  judgment  and  issue  execution, 
and  levy  upon  the  property  of  their  employer, 
they  would  have  an  incumbrance  upon  the 
property;  but  It  would  not  be  argued  for  a 
moment  that  they  would  lose  any  rights  by- 
reason  of  the  operation  of  the  law  in  this 
respect,  and  it  is  by  reason  of  the  operation 
of  the  lien  laws,  and  not  by  any  contractual 
relations,  that  they  have  an  Incumbrance  or 
lien  upon  the  property  of  the  employer.  It 
cannot  even  be  said  that  they  originally  In- 
tended to  take  advantage  of  the  lien  laws. 
Ordinarily,  when  a  man  works  for  another 
he  expects  to  be  paid  tot  his  labor  without 
the  expense,  vexation,  and  delay  atteudlns 
the  foreclosure  of  a  Hen,  and  he  avails  him- 
self of  the  lien  law  as  a  last  resort  if  he 
avails  himself  of  It  at  all.  The  lienor  stands 
in  an  entirely  different  position  from  a  per- 
son who  originally  contracts  with  reference 
to  the  security  which  he  takes,  and  who 
would  have  no  contractual  relations  with  the 
debtor  excepting  for  the  securtty." 
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Tbe  logic  of  these  remarks,  It  eeems  to  ns, 
necessarily  leads  to  the  coaclusion  that  the 
result  must  have  been  the  same  If  the  lien 
securing  the  pre-existing  debt  bad  been  In  the 
form  of  a  mortgage  instead  of  the  filing  of  a 
statutory  lien;  and  this  brings  us  to  the  point 
where  It  becomes  plain  that,  while  the  rights 
of  Smith  and  Allen  may  be  equal  as  mere 
creditors,  Allen  has  been  the  first  to  acquire 
a  valid  lien  upon  the  property  as  between 
blm  and  Smith.  Some  remarks  have  been 
made  In  the  former  decisions  which  we  have 
noticed,  and  also  In  Chase  t.  Tacoma  Box  Co^ 
11  Wash.  377,  39  Pac.  639,  and  Mendenhall  ▼. 
Kratz,  14  Wash.  453,  44  Pac.  872,  which  may 
seem  not  wholly  in  harmony  with  the  Tiewa 
expressed  by  Justice  Dunbar  In  the  later  case 
of  Blumauer  y.  Clock;  but  a  critical  reading 
of  these  cases,  we  think,  will  readily  show 
that  in  none  of  them  were  the  superipr  rights 
of  creditors  as  such  in  connection  with  their 
rights  as  lienors  seriously  considered.  In- 
deed, that  problem  seems  not  to  have  been 
squarely  presented,  or  seriously  considered  by 
this  court,  until  the  decision  in  Blumauer  ▼. 
Clock,  wherein  Justice  Dunbar  so  logically 
disposes  of  it.  We  are  of  the  opinion  that, 
while  Smith  and  Allen  have  equal  rights  as 
mere  creditors  of  Dodge  Bros.,  their  ultimate 
respective  superior  rights  are  determinable  by 
the  priority  of  the  lien  either  may  acquire, 
securing  bis  claim;  and  that  it  is  Immaterial 
what  the  nature  of  that  lien  may  be^  so  long 
as  It  is  such  as  Is  recognized  by  law,  wheth- 
er statutory  or  contractual.  It  follows  that 
the  lien  evidenced  by  Allen's  mortgage  Is 
superior  to  that  evidenced  by  Smith's  mort^ 
gaga 

Views  somewhat  In  harmony  with  the  con- 
dnaions  we  here  reach  are  expressed  in  John- 
ston T.  Wood,  19  Wash.  441,  63  Pac.  707,  and 
Worl^  T.  Metropolitan  Motor  Car  Co.,  72 
Wash.  243,  130  Faa  107,  though  those  cases 
involved  conditional  sale  contracts  and  are 
not  exactly  in  point 

[4]  We  have  not  lost  sight  of  the  general 
equitable  rule  that  the  pledging  of  property 
as  secnrl^  for  an  antecedent  debt  is  not  re- 
garded as  such  a  bona  fide  pledge  for  value 
as  will  defeat  the  rights  of  those  interested 
in  the  property  of  whl<ih  the  pledgee  has  no 
notice.  This  upon  the  theory  that  the  credi- 
tor receiving  such  pledge  parts  with  no 
value  and  surretaders  no  right,  as  recognized 
and  applied  by  this  court  in  McDonald  Co. 
V.  Johns,  62  Wash.  621,  U4  Pac.  175,  33  Ll  R. 
A.  (N.  S.)  67,  as  well  as  in  other  decisions 
which  might  be  noticed.  Be  we  are  here 
dealing  with  rights  which  are  defined  and 
measured  by  express  legislative  enactment, 
and,  since  we  find  therein  a  perfect  guide  to 
the  solution  of  the  problem  before  us,  we 
are  not  permitted  to  look  beyond  the  statute 
for  aid  in  the  general  rules  of  law  or  equity. 

We  conclude  that  Allen's  mortgage  must  be 
held  superior  to  Smith's  mortgage,  and  that 


the  trial  court  erred  in  holding  otherwise. 
The  Judgment  and  decree  la  reversed  In  so 
far  as  It  directs  application  of  the  proceeds 
of  the  foreclosure  sale  to  be  made  first  In  the 
payment  of  Smith's  mortgage  and  his  costs 
In  this  action.  The  cause  is  remanded  to  the 
superior  court,  with  directions  to  decree  Al- 
len's mortgage  to  be  superior  to  Smith's  mort- 
gage and  to  take  such  further  necessary  pro- 
ceedings In  the  completion  of  the  foreclosure 
as  are  consistent  with  the  views  we  have 
here  expressed. 

CROW,  C.  J.,  and  MOUNT,  FUIXHRTON, 
and  MORRIS,  JJ.,  concur. 


(167  Cal.  22) 
HEALBT  V,   SUPERIOR  COURT  IN  AND 
FOR  SONOMA  COUNTY  et  aL 
(S.  F.  6471.) 

(Supreme  Court  of  California.    Jan.  14,  1914.) 

1.  Statutes  ({  218*)  —  Cokstbdction  —  Con- 

tkupobaneous  constbuction. 

Practical  construction  of  the  statutes,  re- 
lating to  the  allowance  of  costs,  by  the  bench 
and  oar  for  over  60  years,  cannot  be  lightly 
set  aside. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  {§  204.  295;    Dec  Dig.  |  218.»] 


2.  Costs  (§  228*)— Allowancb— Appeal. 

Code  Civ.  Proc.  I  924,  provides  for  tb 

lowance  of  costs  in  favor  of  the  party  prevail- 


ing in  an  action  in  justice's  court  Section 
ore  provides  that  an  appeal  from  justice  court 
shall  not  be  effectuated  until  an  undertak- 
ing has  been  filed  for  the  payment  of  coats, 
wule  section  980  provides  that,  when  an  appeal 
is  perfected  from  the  justice's  court  to  the 
superior  court,  the  action  shall  be  tried  anew 
on  appeal,  and  authorizes  a  dismissal  of  die 
appeal  with  costs  for  failure  to  prosecute.  Beld, 
that  costs  are  properly  allowed  the  prevailing 
party  on  an  appeal  from  the  justice's  court  to 
the  superior  court,  even  though  the  recovery 
be  less  than  $300,  for  section  1022,  providing 
that  na  costs  shall  be  allowed  In  an  action  for 
the  recovery  of  money  or  damages  when  the 
plaintiff  recovers  less  than  $300,  is  intended  to 
compel  parties  to  bring  their  actions  in  the 
proper  court  and  not  to  discourage  appeals  from 
justices'  courts. 

[Eid.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  848-851,  854-861 ;  Dec.  Dig.  (  228.*] 

In  Bank.  Original  petition  by  W.  B.  Hea- 
ley  for  a  writ  of  review  to  be  directed  to 
the  Superior  Court  In  and  for  the  County  of 
Sonoma,  and  Honorable  Eimmett  Seawell, 
Judge.    Petition  denied. 

H.  W.  A.  Weske  and  Jos.  P.  Berry,  both  of 
Santa  Rosa,  for  petitioner.  F.  A.  Meyer,  of 
Petaluma,  and  S.  K.  Dougherty,  of  Santa 
Rosa,  for  respondents. 

PER  CURIAM.  An  application  for  a  writ 
of  review  was  made  to  the  District  Court  of 
Appeal  for  the  Third  Appellate  District, 
and,  the  Justices  of  that  court  being  unable 
to  concur  In  a  Judgment,  the  matter  was 
transferred  to  this  court  for  hearing  and 
determination. 

After  a  careful  examination  of  the  ques- 
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tlona  involTed,  we  have  adopted  the  views 
expressed  by  the  learned  judge  of  the  trial 
court,  written  at  the  time  of  defendant's  mo- 
tion to  strike  out  plaintiff's  bill  of  costs. 

"This  action  was  commenced  in  the  Jus- 
tice's court  of  Santa  Bosa  township,  where 
judgment  went  for  defendants.  An  appeal 
was  taken  to  this  court,  the  cause  tried  anew 
on  appeal,  and  judgment  went  for  plaintiff. 
Defendants  now  more  to  strike  out  plaintiff's 
bill  of  costs  on  the  ground  that  the  court 
has  no  jurisdiction  to  allow  costs  inasmuch 
as  the  judgment  on  appeal  was  for  a  sum 
lees  than  $300!  In  other  words,  defendants 
insist  that  there  is  no  statutory  warrant  for 
the  allowance  of  costs  in  cases  appealed  from 
the  justice's  court  and  tried  anew  on  ap- 
peal in  the  superior  court  except  in  the  rare 
instances  where  the  appealing  party  might 
obtain  a  Judgment  for  the  sum  of  $300  or 
over. 

"If  defendant's  contention  be  accepted  as 
the  law,  It  will  work  a  complete  and  radical 
change  In  the  practice  and  procedure  of  this 
state  as  it  has  heretofore  stood. 

"l^he  arguments  made  by  the  moTlng  par- 
ties are  deeerring  of  more  consideration  than 
can  be  given  them  in  this  brief  opinion.  The 
subject  has  been  industriously  and  widely 
investigated. 

[1]  "Counsel  have  dted  many  authorities 
from  other  jurisdictions  to  sustain  the  claim 
that  the  allowance  of  costs  is  merely  a  stat- 
utory creation  and  was  unknown  to  the  com- 
mon law.  In  those  states  still  largely  in- 
fluenced by  the  common-law  rule,  there  can 
be  no  doubt  but  that  the  question  of  the  al- 
lowance of  costs  is  viewed  with  disapproval, 
if  not  with  a  spirit  of  positive  hostility.  In 
this  state  the  allowance  of  costs  is  an  inci- 
dent to  a  cause  of  action,  and  it  has  never 
been  regarded  harshly  by  our  courts.  The 
spirit  of  our  code  system  favors  tbe  allow- 
ance of  costs  as  an  examination  of  the  sev- 
eral sections  touching  the  subject  will  re- 
veal. Aside  from  the  anomaly  of  the  posi- 
tion in  which  we  would  find  ourselves  by 
holding  that  costs  are  allowable  to  the  pre- 
vailing party  in  the  Justice's  court  and  not 
allowable  in  the  superior  court  on  appeal, 
except  in  rare  and  unusual  cases,  we  are  con- 
fronted with  the  interpretation  placed  upon 
the  statutes  of  our  state  by  the  bench  and 
bar  for  a  period  of  62  years.  Since  the  or- 
ganization of  our  state  government  it  has 
been  tbe  universal  practice  of  the  superior 
court  of  California  to  allow  costs  to  tbe  pre- 
vailing party  on  an  appeal  to  the  superior 
court  While  the  question  has  never  been 
squarely  determined  by  our  state  Supreme 
Court,  there  can  be  but  little  doubt  that  the 
practice  recognized  by  the  superior  court  has 
the  sanction  of  the  highest  court  of  our  state. 
This  long-established  practice  amounts  to 
more  than  mere  custom,  for  it  must  have  its 
origin  in  the  belief  that  warrant  for  the  al- 
lowance of  costs  la  to  be  found  in  the  lan- 


guage and  spirit  of  the  several  statutes  gov- 
erning the  same,  which  have  undergone  bat 
slight  change  since  their  adoption.  This  cir- 
cumstance of  its^  arises  to  the  dignity  of 
judicial  interpretation  and  cannot  be  lightly 
laid  aside  in  an  effort  to  arrive  at  leglsla* 
tlve  intent 

[I]  "t!ode  sections  in  which  the  question 
of  costs  arise  are  numerous.  Section  924, 
Code  of  Civil  Procedure,  provides  as  follows: 
'The  prevailhig  party  in  a  justice's  court  is 
entitled  to  costs  of  the  action,  and  also  of 
any  proceeding  taken  by  him  in  aid  of  an 
execution,  Issued  upon  any  Judgment  recov- 
ered therein.'  Surely  the  Legislature  by  ex- 
press provisions  allows  costs  to  the  prevailing 
party  in  actions  tried  in  the  JnsUce's  court 
Section  978,  Code  of  Civil  Procedure,  pro- 
vides as  follows:  'An  appeal  from  a  Justice's 
court  is  ^ot  effectual  for  any  purpose,  unless 
an  undertaking  is  filed  with  two  or  more 
sureties  in  the  sum  of  one  hundred  dollars 
for  the  payment  of  the  costs  on  the  appeal,' 
etc.  Said  section,  in  numerous  sentoioes, 
provides  for  the  giving  of  an  undertaking  to 
recover  costs  In  the  superior  court  It  is 
difficult  to  read  said  section  without  being 
forced  to  the  conclusion  that  within  its  pR»- 
visions  complete  statutory  warrant  is  to  be 
found  for  the  allowance  of  costs  in  the  supe- 
rior court  on  an  appeal  from  the  justice's 
court  The  latter  portion  of  section  980,  Code 
of  Civil  Procedure,  provides  as  follows: 
'When  tbe  action  is  tried  anew,  on  appeal, 
the  trial  must  be  conducted  in  all  respects  as 
other  trials  in  the  sujperior  court  Tbe  pro- 
visions of  this  Code  as  to  changing  the  place 
of  trial  and  all  the  provisions  as  to  trials 
in  the  superior  court  are  applicable  to  trials 
on  appeal  in  the  superior  court  For  a  fail- 
ure to  prosecute  on  appeal,  for  unnecessary 
delay  in  bringing  it  to  a  hearing,  tbe  su- 
perior court  after  notice,  may  order  tbe  ap- 
peal to  be  dismissed,  with  costs;  and  if  it 
appear  to  such  court  that  the  appeal  was 
made  solely  for  delay,  it  may  add  to  the 
costs  such  damages  as  may  be  just,  not  ex- 
ceeding twenty-fire  per  cent  of  the  judgment 
appealed  from.'  The  latter  part  of  the  sec- 
tion last  above  quoted  provides  that  all  the 
rules  of  procedure  which  control  in  the  su- 
perior court  are  applicable  to  trials  on  ap* 
peal  in  the  superior  court  By  said  section 
the  court  Is  expressly  authorized  to  impose 
costs  under  certain  named  conditions. 

"Counsel  contend  that  section  1022,  Code 
of  Civil  Procedure,  bars  plalntUTs  right  to 
recover  costs.  If  plaintiff  should  have  start- 
ed his  action  as  an  original  proceeding  In  the 
superior  court  and  faUed  to  have  recovered 
1300,  unquestionably  he  could  not  recover 
costs.  But  that  is  not  the  question  with 
which  we  are  now  dealing,  and  section  1022, 
supra,  disallowing  costs  in  all  cases  where 
the  amount  of  the  judgment  is  less  than  $300, 
was  never  intended  to  apply  to  an  action 
tried  anew  on  appeal  in  the  superior  court 
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If  BQch  was  the  Intention  of  the  Iieglslatnie, 
It  would  have  been  a  simple  matter  for  It 
to  have  so  stated  in  nnmistakable  terms.  To 
giye  the  Code  sections  the  constmction  that 
costs  are  not  allowable  on  an  appeal,  would 
seem  to  do  violence  to  the  spirit  and  letter 
of  said  sections.  Section  1022  must  there- 
fore be  given  a  reasonable  constmction,  one 
that  will  harmonize  with  other  sections  of 
the  Code,  If  snch  be  possible. 

"By  disallowing  costs  In  a  case  where  a 
sum  less  than  $300  is  recovered,  it  was  clear- 
ly the  intention  of  the  Legislature — and  the 
sole  intention — to  compel  litigants  to  com- 
mence actions  In  the  proper  forum,  and  in 
case  they  do  not  do  so  for  any  reason,  to  dis- 
allow costs  partly  as  a  punishment  for  an 
injustice  done  the  party  who  Is  forced  Into 
a  higher  and  more  expensive  tribunal.  Clears 
ly  it  was  not  the  purpose  of  the  Legislature 
to  discourage  appeals  from  the  Justice's  court 
by  a  disallowance  of  costs  for  the  reason  that 
the  simple  method  of  appeal  provided  thor- 
oughly refutes  such  a  contention.  There  Is 
nothing  In  the  genius  of  our  laws  that  would 
justify  the  court  In  saying  that  appeals 
from  the  justice's  court  are  looked  upon  with 
disfavor  by  the  Legislature.  An  examination 
of  section  1022  wlU  show  that  many  of  the 
provisions  therein  contained  could  not  be 
made  to  apply  to  appeals  taken  from  a  jus- 
tice's court  The  causes  of  actions  designat- 
ed therein  clearly  show  that  said  section 
was  not  intended  to  apply  to  cases  on  appeal, 
for  the  reason  that  it  enumerates  causes  of 
actions  over  which  the  justice's  court  would 
be  absolutely  without  jurisdiction.  Many 
of  said  causes  could  not  have  their  origin 
in  a  justice's  court 

"The  court  will  not  review  the  many  au- 
thorities dted  by  counsel,  as  they  do  not 
deal  with  statutes  similar  to  ours.  None  of 
the  CaUfomia  cases  dted  la  decisive  of  the 
questions  here  involved.  Murphy  v.  Casey, 
13  Cal.  App.  781  [110  Pac.  956],  had  to  do 
with  a  case  In  which  judgment  was  entered 
by  stipulation  for  a  sum  less  than  $300.  The 
cause  was  originally  commenced  in  the  su- 
perior court,  and  as  a  matter  of  course  plain- 
tifl  was  not  entitled  to  costa  Other  Califor- 
nia cases  dted  simply  reaffirm  this  doctrine 
or  lay  down  a  prlndple  of  law  that  is  admit- 
tedly true  but  throw  little  light  on  the  ques- 
tion here  presented. 

"On  an  appeal  from  the  justice's  court  a 
cause  is  tried  anew,  but  our  Code  emphasizes 
the  fact  that  It  is  tried  anew  on  appeal.  It 
cannot  be  the  policy  of  the  law  of  this  state 
in  the  Hght  of  our  many  statutory  provisions 
that  one  who  is  aggrieved  by  a  judgment  of 
the  lower  court  should  be  penalized  for  pur- 
suing the  law's  remedy  to  the  end  that  com- 
plete justice  may  be  obtained.  Costs  are 
allowed  lu  this  state  as  of  course  not  only  in 
general  proceedings  but  also  in  special  pro- 
ceedings. 


"The  conrt  la  of  the  opinion  that  defend- 
ants' motion  to  strike  out  the  bill  of  costs 
should  be  and  the  same  is  hereby  denied." 

It  foUowB  from  the  foregoing  that  the  ac- 
tion of  the  superior  court  was  strictly  In  ac- 
cord with  the  law.  We  have  not  coiuidered 
whether  there  would  have  been  any  excess 
of  jurisdiction  on  its  part  even  If  it  had 
erred  In  allowing  costs  to  plalntifF,  prefer- 
ring to  dispose  of  the  question  we  have  dis- 
cussed upon  Its  merits. 

Writ  denied.     Proceeding  dismissed. 

BEATTT,  a  J.,  does  not  partidpate  in 
the  foregoing. 

aer  Cal.  8) 
In  re  BEWLBX.     (L.  A.  3460.) 
(Snpreme  Court  of  California.    Jan.  12,  1914.) 

1.  Adoption  (J  18*)  —  PBOCxsDiHas— Pabtibs 

— WlTNESSBS. 

On  an  application  to  adopt  a  minor  after 
her  mother  had  abandoned  her  to  a  children's 
home  flodety,  it  was  proper  for  the  court  to 
examine  the  mother  and  her  hnsband  aa  witness- 
es, though  they  were  not  formal  parties  to  the 
proceeding,  and  without  a  formal  contest  of  the 
petition. 

[Ed.  Note. — For  other  cases,  see  Adoption, 
Cent  Dig.  f  23;    Dec.  Dig.  f  18.*] 

2.  Adoption   (f   IS*)— PkoosxDiNos— Dibobx- 

TION. 

Whether  the  petition  for  the  adoption  of 
a  minor  child  should  be  granted  rests  in  the 
sound  discretion  of  the  court,  to  be  exercised 
on  information  derived  from  all  proper  sources 
to  subserve  the  best  interests  of  the  child. 

[X>d.  Note. — For  other  cases,  see  Adoption, 
Cent.  Dig.  {  23 ;    Dec  Dig.  (  13.*] 

3.  Adoption   (|  16*)— Bbvixw. 

Since  the  granting  of  a  petition  for  the 
adoption  of  a  minor  rests  almost  entirely  in 
the  sound  discretion  of  the  court  a  denial  of 
the  petition  will  not  be  disturbed  on  appeal 
without  a  showing  of  grave  abuse  of  discre- 
tion. 

[Ei.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  I  26;   Dec.  Dig.  i  ih.*] 

4.  Adoption  (i  14*)— Petition— DeniaI/—Dis- 

CBKTION. 

A  wife,  having  given  birth  to  a  daughter 
shortly  after  marriage,  of  which  the  husband 
was  not  the  father,  assigned  all  her  lawful  in- 
terest in  the  child  to  a  children's  home  sodety, 
which  almost  immediately  found  a  home  for  the 
child  with  petitioners.  When  the  child  was 
born  the  mother  and  her  husband  were  in  poor 
finandal  circumstances;  but,  when  petitioners 
applied  to  adopt  the  child  shortly  after  they  bad 
received  her,  the  drcumstancea  of  the  mother 
and  her  husband  had  greatly  improved,  and 
both  were  then  willing  to  undertake  the  custody 
and  nurture  of  the  child.  Held,  that  an  order 
denying  petitioner's  application  for  adoption  was 
not  an  abuse  of  the  trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent.  Dig.  {{  22,  24.  26;   Dec.  Dig.  {  14.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  Qavln  W.  Craig, 
Judge. 

Application  by  Sylvester  H.  Thompson  and 
wife  to  adopt  Myrtle  Alice  Bewley,  a  minor. 
From  an  order  denying  the  petition,  petition- 
ers appeal.    Affirmed. 


•m  other  caaes  see  same  topic  and  section  NUMBBK  lo  Dec  Dig.  A  Am.  Dig.  Key-No.  Swles  *  Bep'r  Indezu 
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Douglas  L.  Edmonds,  of  Los  Angeles,  for 
appellants.  Jobn  Beardsley,  of  Los  Angeles, 
for  respondent 

MBLVIN,  J.  This  Is  an  appeal  by  Syl- 
vester  H.  Thompson  and  LlUie  Thompson, 
bis  wife,  from  an  order  denying  their  peti- 
tion for  the  adoption  of  ^Hyrtle  Alice  Bewley, 
a  minor. 

The  facts  which  are  undisputed  are  as 
follows:  The  mother  of  the  child  was  mar- 
ried to  Bewley  In  November,  1911,  after  they 
had  known  each  other  for  five  weeks.  The 
child  was  bom  January  2,  1912.  When  the 
baby  was  bom,  Bewley  was  out  of  work 
and  penniless,  and,  believing  that  he  was  not 
her  father,  he  was  unwilling  to  assume  the 
care  of  the  Infant  Mrs.  Bewley,  on  January 
18,  1912,  took  the  child  to  Mr.  Lewis,  the 
superintendent  of  the  Children's  Home  So- 
ciety, and,  after  she  had  explained  her  cir- 
cumstances and  her  husband's  unwillingness 
to  support  the  child,  Mr.  Lewis  accepted 
Myrtle  Alice  Bewley,  on  behalf  of  the  so- 
ciety, first  however,  having  secured  from 
the  mother  a  writing,  signed  and  acknowl- 
edged, by  which  the  latter  relinquished  to 
the  society  all  claim  to  the  custody,  services, 
and  earnings  of  the  minor,  to  the  end  that 
a  home  might  be  obtained  for  her.  Such  a 
home  was  soon  secured,  and  the  child  was 
placed  with  the  petitioners,  who,  a  short 
time  thereafter,  filed  their  petition  for  the 
adoption  of  the  baby.  Thereafter  the  matter 
was  duly  heard,  and  among  the  witnesses  ex- 
amined were  Mr.  and  Mrs.  Bewley,  whose 
circumstances  had  greatly  improved.  Both 
of  the  latter  were  ready  and  willing  to  un- 
dertake the  custody  and  nurture  of  the  Child. 
The  court  while  expressing  the  opinion  that 
it  would  be  for  the  best  interest  of  the  child 
to  let  the  mother  have  the  custody  of  her, 
made  no  order  with  respect  to  the  custody, 
but  denied  the  petition  of  the  Thompsons. 
This  Is  the  order  which  the  appellants  at- 
tack. 

[1]  Appellants  Insist  that  it  was  error  to 
allow  any  opposition  to  the  petition  on  the 
part  of  the  Be w  leys  because  Mr.  and  Mrs. 
Bewley  did  not  appear  as  parties  contestant 
on  the  record  and  because  Mr.  Bewley,  who 
was  adndttedly  not  the  father,  was  without 
parental  rights,  while  the  mother  had  as- 
signed all  of  her  lawful  Interest  In  her 
daughter  to  the  society.  It'  is  to  be  remem- 
bered, however,  that  this  is  not  a  contest 
between  the  society  and  the  mother,  or  be- 
tween the  society  and  her  husband.  It  was 
the  court's  duty  in  considering  the  petition 
for  adoption  to  examine  witnesses  who  were 
familiar  with  the.  circumstances  of  the 
child's  birth  and  previous  custody.  The  con- 
tract between  the  mother  and  the  Children's 
Home  Society  is  not  directly  Involved  here. 
The  principal  question  was  whether  or  not 
the  court  would  grant  letters  to  the  petition- 
ers, and  the  all-important  factor  in  that  de- 


termination was,  as  always  tn  such  a  pro- 
ceeding, the  welfare  of  the  child.  In  the 
petition  Itself,  the  Thompsons  asked  that  "all 
persons  concerned  in  the  subject-matter  be 
permitted  to  attend  and  be  heard."  In  pur- 
suing its  inquiries  the  court  as  we  have  said, 
examined  the  Bewleys  as  witnesses.  There 
was  no  necessity  for  a  formal  contest  of  the 
petition  on  their  part  as  a  prerequisite  to  the 
taking  of  the  testimony. 

[2]  The  matter  of  adoption  rests  in  the 
sound  discretion  of  the  court,  and  in  the 
exercise  'of  that  discretion  information  from 
all  proper  sources  should  be  sought  by  the 
one  who  must  determine  the  matters  so 
momentous  to  the  infant — the  future  home 
and  the  influences  which  shall  surround  the 
minority  of  the  child.  No  higher  discretion 
than  this  is  vested  in  a  court  After  all  of 
the  formalltiea  prescribed  by  the  statutes 
have  been  complied  with,  the  court  must 
make  the  order  that  the  child  shall  thence- 
forth be  treated  as  the  child  of  the  adopting 
petitioners  only  "If  satisfied  that  the  inter- 
ests of  the  child  will  be  promoted  by  the 
adoption."    Civ.  Code,  {  227. 

[3]  As  the  matter  of  adoption  rests  so 
strongly  in  the  sound  discretion  of  the  court, 
a  denial  of  a  petition  to  adopt  will  not  be 
disturbed  on  appeal  without  the  showing  of 
a  very  grave  abuse  of  discretion  by  the 
court  In  ro  Wells,  60  Wash.  520,  111  Pac. 
778. 

[4]  The  court  below  carefully  considered 
all  of  the  claims  presented.  The  judge  had  no 
doubt  that  the  officers  of  the  society  and  the 
petitioners  were  acting  with  the  best  of  mo- 
tives and  that  the  Thompsons  were  well 
qualified  to  be  the  adoptive  parents  of  the 
little  girl,  but  he  declined  to  place  her  irrev- 
ocably where  the  young  mother  could  never 
hope  to  possess  and  to  care  for  her.  He 
therefore  denied  the  petition,  and  In  this  we 
find  no  abuse  of  discretion.  In  one  of  the 
briefs  we  are  informed  that  the  final  custody 
of  the  Infant  was  adjudged  upon  the  hearing 
of  a  proceeding  on  habeas  corpus,  but  with ' 
that  fact  we  are  not  concerned  here. 

Finding  no  abuse  of  discretion  by  the 
court  In  denying  the  prayer  of  the  iMtltlon, 
we  hold  that  the  order  from  which  this  ap- 
peal is  taken  must  be,  and  accordingly  Is, 
affirmed. 

We  concur:  HENSHAW,  J.;  LOBIOAN,  J. 

a«7  Cal.   59) 

In  re  HILL'S  ESTATE. 

ISABELLA  HILL'S  HEIRS  v.  STEPHEN 

HILL'S  HEURS. 

(S.  F.  6308.) 

(Supreme  Court  of  California.    Jan.  16^  1914.) 

1.  Husband  ano  Wifb  (f  248*) — Skfasate  ob 

COMinjNITT   PB0PERTT--<3iritSTI0N    OF   FaCT. 

Whether  property  owned  by  a  married 
person  is  separate  or  community  property  is 
to  be  determined  by  applying  the  pertinent  pro- 
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Tisions  of  tbe  QtH  Code  to  tbe  facts  surronnd- 
ing  the  acquisition  of  the  properly.  (Per  Slosa, 
AnKeUotti,  and 'Shaw,  JJ.) 

[£d.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  {  880;  Dec.  Dig.  i  248.*] 

2.  Tbiai.  (I  395*)  —  FiHDiRos  OF  Fact  —  S«i- 
TiNo  Out  Evioknob— Sefabatb  oi  Coiucu- 

NITY  PBOPKBTT. 

In  an  action  to  determine  heirship  In  and 
rights  of  succession  to  the  estate  of  a  per- 
son deceased,  a  findii^  that  certain  property 
owned  by  such  person  is  separate  and  not  com- 
munity proper^  is  a  finding  of  ultimate  fact 
which  need  not  set  out  the  evidence  upon  which 
it  is  based.  (Per  Sloss,  Angellotti,  and  Shaw, 
JJ.) 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  SI  92T-»34,  939;   De<!.  Dig.  S  395*] 

3.  Tbiai.  ({  398*)— Inconsistent  Findiros— 
Bffect. 

Findings  of  probative  facts  can  overcome 
an  express  finding  of  the  ultimate  fact  only 
when  inconsistent  with  it,  or  where  apparently 
it  is  simply  the  court's  conclusion  from  the  par- 
ticular facts  found.  (Per  Sloss,  Angellotti,  and 
Shaw,  JJ.) 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  946,  947;   Dec.  Dig.  |  S9a*] 

4.  Husband   and   Wifb   (§   274*)— Sepabatb 
AMD  Community  Pkopertt— Findings. 

In  an  action  to  determine  heirship  in  and 
rights  of  succession  to  the  estate  of  a  person 
deceased,  a  finding  that  such  person  did  not 
acquire  title  to  the  interest  in  land  in  contro- 
versy until  after  bis  marriage  was  not  incon- 
sistent with  an  ultimate  finding  that  it  consti- 
tuted his  separate  property,  where  there  was 
no  finding  that  the  purchase  price  paid  by  him 
was  not  his  separate  property.  (Per  Sloss,  An- 
gellotti, and  Shaw,  JJ.) 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  St  1026-1081;  Dec.  Dig. 
S  2T4.*) 

5.  Husband  and  Wife  (S  282*)— Community 
Pbopebty—Pbesumption— Rebuttal. 

The  presumption  that  property  acquired 
by  tbe  husband  during  coverture  is  community 
property  may  be  rebutted.  (Per  Sloss,  Angel- 
lotti, and  Shaw,  JJ.) 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  SS  913,  914;  Dec  Dig.  i 
262.*] 

6.  Husband  and  Wipe  (S  264*)  —  Sefabatb 
Pbopebty — Sufficiency  of  Bvidknce. 

Evidence,  in  an  action  to  determine  heir- 
ship in  and  rights  of  succession  to  the  estate 
of  a  person  deceased,  held  to  sustain  a  finding 
that  the  property  interest  in  controversy  was 
not  community  property  but  was  the  separate 
property  of  such  person.  (Per  Sloss,  Angel- 
lotti, and  Shaw,  JJ.) 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  S  916;   Dec.  Dig.  S  264.* J 

7.  Evidence   (S    283*)— Admissibility— D«o- 
LABATiONS  Against  Intebebt. 

In  a  proceeding  by  heirs  of  the  wife  under 
Code  Civ.  Proc.  S  1684,  to  determine  heirship 
in  and  the  right  of  succession  to  the  estate  of 
a  deceased  husband,  tbe  widow's  sworn  state- 
ment, in  her  application  for  a  homestead,  that 
tbe  property  in  controversy  was  tbe  separate 
property  of  the  husband,  and  a  like  sworn 
statement  in  the  inventory  filed  by  her,  were 
admissible  under  Code  Civ.  Proc.  S  1849,  mak- 
ing declarations  of  a  predecessor  in  title  admis- 
sible in  evidence,  as  a  declaration  against  an 
interest  operative  against  her  successors  in  in- 
terest   (Per  Sloss,  Angellotti,  and  Shaw,  JJ.) 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  1141;   Dec.  Dig.  S  283.*] 


8.  JuDOUKirr  tt  512*)— Conclujsivewess— Set- 
TiNO  Aside  Homkstbad  —  Separate  Pbop- 
ebty. 

A  probate  court  decree  setting  aside  a 
homestead  to  the  widow  out  of  the  separate 
real  property  of  her  deceased  husband,  made 
on  her  application  and  not  appealed  from  and 
tbe  fruit  thereof  having  been  accepted  by  her, 
was  not  only  a  judgment  in  rem  binding  upon 
all  parties,  but  was  binding  in  a  special  sense 
upon  her  and  her  heirs  as  an  adjudication  that 
the  property  was  not  community  property  but 
was  the  separate  property  of  the  husband. 
(Per  Hensbaw,  Lorigan,  and  Melvin,  JJ.) 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SI  1435-1442;  Dec.  Dig.  S  812.*] 

In  Bank.  Appeal  from  Superior  Court, 
Humboldt  County ;  Ceorge  D.  Murray,  Judge. 

In  the  matter  of  the  estate  of  Stephen  Hill, 
deceased.  From  the  decree  and  order  of  the 
superior  court  denying  th^  motion  for  a 
new  trial  in  a  proceeding  to  determine  heir- 
ship and  dlstribntlTe  rights  in  the  estate  of 
Stephen  Hill,  deceased,  the  heirs  of  Isabella 
HIU  appeal.    Affirmed. 

Goonan  &  Kehoe,  of  Enreka,  for  appel- 
lants. A.  W.  Hill,  of  Eureka,  for  respond- 
ents. 

SLOSS,  J.  In  a  proceeding,  under  section 
1664  of  the  Code  of  Civil  Procedure,  to  deter- 
mine heirship  in,  and  rights  of  succession  to, 
tbe  estate  of  Stephen  Hill,  deceased,  a  judg- 
ment was  entered  declaring  that  a  certain 
tract  of  land  was  tbe  separate  property  of 
Stephen  Hill  and  that  the  remainder  of  the 
estate  was  the  community  property  of  Ste- 
phen Hill  and  Ms  wife,  Isabella  HIU,  who 
had  died  during  the  administration  of 
Stephen  Hill's  estate.  Both  husband  and 
wife  had  died  intestate.  The  heirs  of  Isa- 
bella Hill  were  declared  entitled  to  one-half 
of  the  separate  property  and  three-fourths 
of  the  balance  of  the  estate.  Said  heirs  ap- 
peal from  the  judgment  and  from  an  order 
denying  their  motion  for  a  new  triaL  Tbe 
one  point  in  controversy  between  the  par- 
ties Is  whether  the  tract  of  land  above  refer- 
red to  was  the  separate  property  of  Stephen 
Hill  or  the  property  of  the  community. 

The  findings  contain  a  somewhat  full  state- 
ment of  probative  facts,  and,  in  addition,  de- 
clare, both  as  a  finding  of  fact  and  as  a  con- 
clusion of  law  that  the  tract  in  question  was 
the  separate  property  of  Stephen  Hill.  The 
probative  facts  found  are  as  follows:  The 
tract  in  controversy  consists  of  236.18  acres 
of  land  In  Humboldt  county.  In  April,  1858, 
Stephen  Hill  acquired  an  undivided  one-half 
of  the  land,  and  on  July  25,  1864,  the  other 
one-half.  Hill  was  then  an  unmarried  man. 
He  and  Isabella  Hill  were  married  on  the 
1st  day  of  June,  1865,  and  continued  to  be 
husband  and  wife  until  the  death  of  said 
Stephen  Hill.  In  August,  1864,  prior  to 
Hill's  marriage,  be  executed  and  delivered 
to  John  S.  Connick  a  deed  conveying  to  said 
Connick  an  undivided  one-half  of  said  land. 
Thereupon  Connick  went  Into  possession  of 


*For  other  easaa  ■••  same  topi:  and  section  NCMBER  In  Dee.  big.  A  Am.  Dig.  Key-NOi  Series  it  Rap'r  Indexei 
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the  premises  with  HIII,  and  tbe  two  re- 
mained in  Joint  possesion  until  October 
16,  1866,  on  whlcb  date  Connlck  agreed 
to  sell  to  Stephen  Hill,  and  Stephen  Hill 
agreed  to  bny  from  Mm,  the  one-half  in- 
terest theretofore  purchased  by  Connlck,  and 
Connlck  then  and  there  delivered  the  posses- 
sion of  said  property  to  said  Hill  and  return- 
ed to  him  the  deed  which  HUl  had,  in  August, 
1864,  delivered  to  Connlck.  Said  deed  of 
August,  1864,  had  never  been  recorded,  and  no 
writing  or  other  conveyance  was  then  or  has 
since  been  made  by  said  Connlck  to  said  Hill, 
and  no  other  act  of  any  kind  to  perfect  said 
conveyance  was  done  by  said  parties  other 
than  that  Stephen  Hill  took  and  retained  ex- 
clusive possession  of  the  premises  and  about 
August,  1867,  paid  said  Connlck  $1,100  as 
one-half  of  the  purchase  price  of  Connick's 
Interest  and  about  two  months  later  paid  him 
the  remaining  $1,100  to  complete  the  payment 
of  said  purchase  price.  .After  October  18, 
1866,  Connlck  made  no  claim  to  the  owners 
ship  of  said  land.  It  is  found  tliat,  except  as 
above  stated,  Stephen  Hill,  his  predecessors 
and  grantors,  were  in  the  exclusive  posses- 
sion and  occupation  of  said  land  and  at  all 
times  from  the  6th  day  of  April,  1868,  claim- 
ing the  same  as  their  own.  It  is  further 
found  that  Hill  died  Intestate  on  the  25th 
day  of  December,  1906 ;  that  on  the  26th  of 
January,  1907,  the  superior  court  duly  ap- 
pointed Isabella  Hill,  widow  of  said  Stephen 
Hill,  administratrix  of  bis  estate.  Letters 
of  administration  were  duly  issued  to  her, 
and  she  continued  to  act  as  adminlBtratriz 
until  December  26, 1907,  when  she  died.  Dur- 
ing the  period  of  her  administration  said 
Isabella  Hill  had  caused  to  be  prepared  and 
filed  her  Inventory  and  appraisement  of  said 
estate  in  which  the  236.18  acres  were  describ- 
ed as  separate  property  of  the  estate  and  the 
remainder  of  said  estate  as  community  prop- 
erty. On  April  24,  1907,  said  Isabella  HUl 
filed  her  petition  praying  that  an  order  be 
made  setting  apart  to  her  a  homestead  out  of 
the  said  236.18  acres.  This  petition  is  set 
out  in  full  in  the  findings.  After  alleging 
that  there  Is  no  community  property  belong- 
ing to  said  estate  suitable  for  a  homestead, 
it  asks  that  6.12  acres,  a  part  of  said  tract 
of  236.18  acres,  which  is  declared  to  be  the 
separate  property  of  tbe  decedent,  be  set 
apart  to  her  as  a  homestead.  The  court 
made  Its  order  setting  apart  said  S.12  acres 
for  the  use  of  the  family  of  decedent  during 
the  life  of  Isabella  Hill. 

[1]  The  appellants  take  the  position  that 
the  finding  that  the  tract  in  controversy  was 
the  separate  property  of  Stephen  Hill  is  to 
be  treated  as  a  conclusion  of  law,  rather  than 
as  a  finding  of  fact.  If,  however,  it  be  a  find- 
ing of  fact,  they  challenge  the  sufildency  of 
the  evidence  to  support  it.  The  respondents, 
on  tbe  other  hand,  while  opposinc  both  of 
these  contentions,  seek  to  support  the  Judg- 
ment vpon  the  additional  and  independent 


ground  Chat  the  order  setting  apart  the  home- 
stead for  a  limited  period  was  an  adjudica- 
tion of  the  separate  character  of  tbe  proper- 
ty oat  of  which  said  homestead  was  carved, 
and  that  this  adjudication,  not  having  been 
appealed  from,  became  binding  and  conclu- 
sive against  Isabella  Hill  and  those  claiming 
under  her.  We  do  not  find  It  necessary  to 
decide  whether  the  order  setting  apart  the 
homestead  has  the  conclusive  effect  claimed, 
since  we  have  reached  the  conclusion  that, 
regardless  of  this  order,  the  finding  that  the 
tract  In  question  was  the  separate  property 
of  Stephen  EUU  la  a, finding  of  fact  and  that 
it  has  sufficient  support  in  the  evldenc& 

[Z]  Whether  certain  property  owned  by  a 
married  person  is  separate  or  community 
property  is  no  doubt  to  be  determined'  by  ap- 
plying the  rules  of  law  laid  down  in  the 
Civil  Code  to  the  facts  surrounding  the  ac- 
quisition of  the  property.  So,  too,  does  tbe 
question  whether  a  person  Is  tbe  owner  of 
given  property  depend  upon  the  application 
of  rules  of  law  to  the  facts  shown.  But  an 
allegation  or  finding  that  a  person  is  the  own- 
er of  certain  property  is  none  the  less  an  alle- 
gation or  finding  of  an  ultimate  fact  Smith 
V.  Acker,  52  Cal.  217;  Murphy  v.  Bennett,  68 
CaL  628,  9  Paa  738;  Gill  v.  Driver,  90  Cal.  72, 
27  Pac.  64.  And  the  same  considerations  ap- 
ply to  an  averment  or  finding  that  certain 
property  owned  by  a  married  person  is  sepa- 
rate or  cummunlty  property.  The  evidence 
from  which  this  ultimate  fact  is  determined 
la  not  to  be  set  forth  in  a  pleading,  nor  need 
it  be  found  by  the  court. 

[3-E]  Here,  then,  we  have  a  finding  of  the 
ultimate  fact,  together  with  findings  of  a 
number  of  probative  tacts.  If  the  probative 
facts  found  were  such  as  to  necessarily  over- 
come the  finding  of  tbe  ultimate  fact,  the 
latter  could  not  prevalL  Howeth  v.  SuUen- 
ger,  113  Cal.  647,  45  Pac.  841.  But  the  rule 
is  well  established  in  this  state  that  *'the 
findings  of  probative  facts  can  be  used  to 
overcome  an  express  finding  of  the  ultimate 
fact  only  where  the  probative  facts  are  in- 
consistent with  the  ultimate  facts  found,  or 
where  it  appears  that  the  trial  court  made 
the  alleged  finding  of  the  ultimate  fact  simply 
as  a  conclusion  from  the  particular  facts 
found."  Cores  v.  Hlguera,  153  Cal.  461,  456, 
95  Pac.  882,  884  (16  L.  R.  A.  [N.  S.]  791) ; 
People  V,  McCue,  160  Cal.  196,  88  Pac.  899, 
and  cases  cited.  The  probative  facts  in  the 
findings  which  we  have  above  oatlined  are 
not  inconsistent  with  the  conclusion  that  the 
property  was  the  separate  property  of  Ste- 
phen Hill.  It  is  found,  to  be  sure,  that  at  the 
time  of  Hill's  marriage  an  undivided  one- 
half  of  tbe  property  had  been  conveyed  to 
Connldk  and  that  Hill  did  not  acquire  title 
from  Connlck  until  after  his  marriage.  Prop- 
erty acquired  by  the  husband  during  cover- 
ture Is  presumed  to  be  community  property 
In  the  absence  of  a  showing  that  It  was 
acquired  by  gift,  bequest,  devise,  or  deacent, 
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or  was  pnrchased  wlOi  his  separate  property. 
But  this  presumption  Is  rebuttable,  and  t^iere 
!■  no  finding  here  that  the  purchase  price 
paid  by  Hill  to  ConnlCk  was  not  bis  separate 
property.  Findings  are  to  be  so  construed  as 
to  uphold  the  judgment  (Breeze  v.  Brooks, 
97  CaL  72, 81  Pac  742,  22  L.  R.  A.  267 ;  War- 
ren T.  HopUns,  110  Cal.-50e,  42  Pac.  986), 
and  we  cannot,  therefore,  for  the  purpose  of 
overthrowing  the  ultimate  finding  of  the  sep- 
arate character  of  the  property  In  controver- 
sy, read  Into  the  findings  one  to  the  effect 
that  the  purchase  money  was  community 
property. 

[6]  The  evidence  regarding  the  acquisition 
of  the  land  In  question  by  Stephen  Hill  was 
not  so  precise  and  drcnmstantlal  as  might 
have  been  expected  had  the  transaction  been 
more  recent  At  the  same  time,  there  was 
enough  In  the  record  to  Justify  the  court  In 
drawing  the  Inference  that  the  one-half  Inter- 
est obtained  by  HUl  from  Connlck  .was  the 
separate  property  of  the  former.  Although 
no  formal  deed  of  conveyance  passed  from 
Connlck  to  Hill,  we  do  not  think  the  court 
was  bound  to  view  Hill's  ownership  as  one 
acquired  by  adverse  possession  alone:  While, 
under  the  findings,  his  claim  did  not  ripen 
into  a  complete  legal  title  until  the  lapse  of 
the  time  required  for  gaining  a  title  by  pre- 
scription, the  fact  remains  that  he  went  Into 
exclusive  possession  under  a  contract  of  pur- 
chase. Both  parties,  apparently,  believed 
that  a  conveyance  was  not  required,  and  the 
vendor  made  no  further  claim  to  the  land. 
These  circumstances,  with  the  subsequent 
Xiayment  of  the  purchase  price,  were  sufficient 
to  make  Hill  the  equitable  owner  as  against 
Connlck.  In  determining  whether  the  prop- 
erty so  acquired  by  him  was  separate  or  com- 
munity property,  regard  Bb%uld  be  had  to  his 
equitable  status  as  purchaser,  and  not  simply 
to  the  technical  mode  by  which  the  legal  title 
came  to  be  vested  in  him. 

At  the  time  of  Stephen  Hill's  marriage,  he 
was  beyond  question  the  owner  of  an  undivid- 
ed one-half  interest  in  the  tract  in  dispute. 
He  had  then  parted  with  the  other  half  in- 
terest, having  sold  it  to  Connl<^  for  the  sum 
of  $2,200,  which,  as  Connlck  testifled,  was 
paid  in  installments.  The  money  so  realized 
by  Hill  was,  of  course,  his  separate  property. 
In  addition  to  his  interest  in  this  tract.  Hill 
owned,  at  the  time  of  his  marriage,  the  tim- 
ber upon  another  parcel  of  land,  and  was  en- 
gaged in  logging  operations  thereon.  He  and 
Connlck  farmed  and  cut  timber  upon  the 
tract  owned  by  them  Jointly,  and,  according 
to  Connlck's  testimony,  divided  the  profits 
equally.  Hill's  share,  to  the  extent  that  it 
constituted  tlte  rents,  issues,  and  profits  of 
the  one-half  owned  by  him  before  marriage, 
was  his  separate  property.  Civ.  Code,  1 163 ; 
Estate  of  Pepper,  168  CaL  620,  112  Pac.  62, 
31  L.  B.  A.  (N.  S.)  1092.  The  repurchase 
from  Connlck  took  place  some  16  months 
after  Hill's  marriage.  At  that  time  Hill  had 
received  from  Connlck  $2,200,  and  this  sum, 


together  with  a  part,  at  least,  of  the  profits 
from  operations  on  the  land,  was  his  sep- 
arate property.  No  improbability  Is  there- 
fore involved  in  the  conclusion  that  he  had 
separate  property  sufficient  to  pay  for  the 
interest  repurchased.  One-half  of  the  price 
paid  by  Hill  to  Connlck  was  paid  about  10 
months  after  the  agreement  of  purchase, 
and  the  rest  2  months  after.  Connlck  did 
not  know  "where  the  money  came  from," 
and,  in  view  of  all  the  circumstances,  it  is 
at  least  as  likely  that  it  was  Hill's  separate 
property  as  that  it  was  money  acquired  by 
the  community  during  the  marriage. 

[7]  If  this  were  all,  the  presumption  in 
favor  of  the  community  character  of  the 
purchased  land  could  probably  not  be  said 
to  have  been  overcome  by  the  clear  and  satis- 
factory proof  required  in  such  cases.  But 
we  have,  in  addition,  the  sworn  statement  of 
the  widow,  in  her  application  for  a  home- 
stead, that  the  property  was  the  separate 
property  of  Stephen  Hill.  There  can  be  no 
question  of  the  admissibility  of  this  state- 
ment as  a  declaration  against  interest,  op- 
erative against  the  appellants  as  successors 
to  the  right  of  the  declarant  Code  Civ.  Pioc. 
§  1849;  Stanley  v.  Green,  12  CaL  148;  Inger- 
soll  V.  Truebody,  40  CaL  603 ;  Moore  v.  Jones, 
63  CaL  12,  16;  Duff  v.  Dnff,  71  CaL  613,  12 
Pac.  570;  In  re  Bauer,  79  Cal.  304,  21  Pac. 
759.  See,  also,  Donnelly  v.  Bees,  141  CaL  60, 
74  Pac.  433.  Upon  the  same  ground  the 
widow's  sworn  statement.  In  the  inventory 
filed  by  her,  that  the  property  was  the  sep- 
arate estate  of  the  decedent,  was  evidence 
against  her  successors  in  interest  On  the 
question  of  the  admissibility  of  these  declara- 
tions the  case  is  precisely  the  same  as  In  re 
Bauer,  supra.  And  we  think  that  under  the 
circumstances  appearing  here,  the  statements 
of  the  widow  were  entitled  to  considerable 
weight  They  were  formal  averments.  In 
proceedings  deliberately  taken  by  her.  In 
each  instance  the  declaration  made  was  di- 
rectly and  materially  antagonistic  to  her  own 
interest  It  related  to  a  matter  concerning 
which  she  in  all  probability  had  more  ac- 
curate knowledge  than  any  other  living  per- 
son. Certainly  this  twice-repeated  solemn  as- 
sertion was  sufficient  in  connection  with  the 
other  facts  shown,  to  Justify  the  court  in 
finding  that  the  property  was  the  separate 
estate  of  Stephen  HilL 

The  decisions  in  Estate  of  Grannlss,  142 
CaL  1,  75  Pac.  324,  Estate  of  Learned,  166 
CaL  811,  104  Pac.  315,  and  Estate  of  Clai- 
borne, 158  CaL  648, 112  Pac.  278,  reUed  on  by 
appellants,  do  not  support  their  contention 
that  declarations  by  a  decedent  concerning 
the  character  of  his  estate  are  not  evidence 
against  those  claiming  under  him.  These 
decisions  go  no  further  than  to  hold  that  a 
statement  in  a  will  that  certain  property  la 
separate  or  community  is  not  controlling 
upon  the  court  or  the  heirs,  but  that  the  char- 
acter of  the  property  Is  still  to  be  determined 
bjr  the  manner  of  its  acquisition.     Nor  is  j 
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Estate  of  Pepper,  sapra,  to  be  regarded  as 
oTerruIing  the  holding  in  Re  Bauer,  that 
declarations  of  the  kind  here  involred  are 
admissible  in  evidence  and  are  entitled  to 
consideration.  The  admissibility  of  declara- 
tions against  interest  by  a  decedent  was  rec- 
ognized In  that  case.  It  was,  howerer,  held 
that  no  error  had  been  committed  in  strik- 
ing out  evidence  that  the  decedent  had  said 
tliat  certain  property  "was  or  that  he  con- 
ddered  it"  community  property.  From  the 
record  before  the  court  it  was  a  fair  infer- 
ence that  the  witness  was  not  undertaking  to 
repeat  any  statement  of  fact,  but  merely  to 
testify  to  what  had  been  said,  professedly 
as  an  expression  of  opinion.  In  tliat  view,  it 
was  proper  enough  to  hold  that  the  evidence 
was  entitled  to  no  weight.  We  do  not  think 
the  opinion  is  to  be  construed  as  laying  down 
the  rule  that  evidence  of  a  declaration  that 
certain  property  is  separate  or  community 
has  no  probative  force  because  the  declara- 
tion Is  of  a  matter  of  opinion,  rather  than 
of  fact  If  such  were  the  effect  of  the  hold- 
ing in  the  Pepper  Case,  we  should  now  feel 
bound  to  declare  our  disapproval  of  that 
holding. 

The  judgment  and  the  order  appealed  from 
are  afiSrmed. 

We  concur :  ANGELLOTTI,  J. ;  SHAW,  J. 

We  concur  in  the  judgment  for  the  reasons 
given  in  the  department  opinion  rendered 
herein.  HENSHAW,  J.;  LORIGAN,  J.; 
MELVIN,  J. 

"Department  2.    April  7,  1913. 

"HEisrSHAW,  J.  This  is  an  appeal  by  the 
heirs  of  Isabella  Hill  from  the  decree  and 
from  the  order  denying  their  motion  for  a 
new  trial  in  a  proceeding  to  determine  heir- 
ship and  distributive  rights  in  the  estate  of 
Stephen  HIU,  deceased.  Isabella  Hill  and 
Stephen  Hill  during  their  lifetimes  were  hus- 
band and  wife.  Stephen  Hill  died  flrst  intes- 
tate and  without  issue.  His  wife,  Isabella 
Hill,  for  a  time  administered  bis  estate  when 
she,  too,  died  intestate.  The  sole  matter  of 
controversy  is  whether  a  tract  of  236  acres 
of  land  left  by  Stephen  Hill  is  his  separate 
property  or  the  property  of  the  community. 
The  court  made  full  findings  of  probative 
facts,  and  then  both  in  the  form  of  an  ulti- 
mate finding  of  fact  and  in  the  form  of  a  con- 
clusion of  law,  held  the  land  to  be  the  separate 
property  of  Stephen  HilL  Appellants  intro- 
duced evidence  to  show,  and  tbe  court  found, 
that  in  1864  Stephen  Hill,  tben  unmarried, 
was  the  sole  owner  of  the  property.  While 
still  unmarried  he  executed  and  delivered  to 
John  S.  Connick  (one  of  the  heirs  at  law  of 
Isabella  Hill)  a  deed  conveying  to  C!onnick  an 
undivided  one-half  of  the  land;  Connick  took 
possession  with  Hill  of  the  land  and  remained 
in  the  Joint  occupancy  and  possession  with 
HIU  until  October  15,  1866.  Hill  maiTled  his 
wife  Isabella  on  June  1,  1865.    In  October, 


1866,  Connick  agreed  to  sell,  and  Stephen  Bill 
agreed  to  buy,  Connick's  one-half  Interest  in 
the  property.  Thereupon  Connick  delivered 
up  the  possession  of  the  property  to  Stephen 
Hill  and  returned  to  Stephen  Hill  the  deed  to 
the  property  that  Hill  previously  had  made 
to  him.  This  deed  had  never  been  recorded. 
No  written  or  other,  conveyance  of  any  kind 
was  then  or  thereafter  made  by  Connick  to 
Hill,  and  no  other  act  of  any  kind  was  done 
to  perfect  the  conveyance  by  Connick  to  Hill 
other  than  that  thereafter  HIU  retained  ex- 
clusive possession  of  the  land,  and  in  August, 

1867,  paid  Connick  $1,100,  and  about  two 
months  thereafter  paid  him  another  $1,100, 
thus  completing  the  payments  to  Connick  of 
the  purchase  price.  Tbe  findings  are  sQent 
as  to  whether  or  not  the  money  so  paid  was 
itself  the  separate  property  of  Hill,  and  upon 
this  appellants  argue  that,  as  the  title  in  Con- 
nick could  not  have  been  transferred  by  the 
mere  redelivery  and  destruction  of  the  un- 
recorded deed,  it  follows  that  the  only  title 
which  HIU  did  acquire  to  this  undivided  half 
was  a  title  by  adverse  possession,  which  ad- 
verse possesion  was  initiated  while  he  was 
married  to  Isabella  Hill  and  was  consummat- 
ed during  such  marriage.  Tbe  necessary 
conclusion,  it  Is  argued,  to  be  drawn  from  a 
title  thus  obtained,  is  that  the  undivided 
one-half  of  the  land  was  community  property. 

[8]  "But  the  court  made  other  findings 
determinative  of  the  controversy.  It  found 
that  during  the  administration  by  Isatwila 
Hill  of  her  husband's  estate  she  subscribed  to 
an  inventory  and  appraisement  which  declar- 
ed the  236  acres  to  be  the  separate  property 
of  her  husband,  and  other  real  estate  and  per- 
sonal property  to  be  community  property. 
that  thereafter  she  applied  for  a  homestead 
to  be  carved  out  ftf  this  separate  propert>-, 
declaring  that  none  of  the  community  proper- 
ty was  suitable  for  such  homestead,  and  that 
she  and  her  husband  had  resided  upon  the 
separate  property,  and  that  she,  the  widow, 
had  continued  there  to  reside  after  his  death, 
and  she  prayed  the  court  to  set  aside  to  her 
a  homestead  out  of  the  above-described  real 
property  which  is  the  separate  property  of 
the  decedent,  including  the  said  dwelling 
thereon.'  This  the  court  did  in  accordance 
with  the  allegations  and  prayer  of  the  peti- 
tion, and  its  decree  so  doing  was  never  appeal- 
ed from,  vacated,  or  annulled.  This  decree  so 
setting  aside  the  homestead  was  not  only  a 
judgment  in  rem  binding  upon  all  parties 
(Kearney  v.  Kearney,  72  Cal.  591,  15  Pac. 
769 ;  Hanley  v.  Hanley,  114  Cal.  694,  46  Pac 
736),  but  it  was  a  decree  invited  by  Isabella 
Hill,  and  therefore  in  an  especial  sense  bind- 
ing upon  her,  her  heirs  and  her  privies.  She 
was  not  merely  bound,  as  was  all  the  world 
bound,  because  it  was  a  proceeding  In  rem. 
she  was  bound  because  she  had  solicited  and 
demanded  a  right  from  the  estate  of  her  hus- 
band based  upon  her  declaration  as  to  the 
character  of  the  land.  Having  invited  this 
Judgment  and  having  accepted  tbe  fruit  of  It, 
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It  needs  no  authority  to  show  tbat  she  Is 
bound  by  it  Indeed,  during  her  lifetime  she 
never  questioned  It  It  will  not  do  to  argue 
that  the  character  of  the  property  as  sepa- 
rate or  community  property  was  not  Inyolved 
in  the  homestead  proceeding  and  decree.  It 
was  not  only  directly  InTolved,  but  the  court 
could  not  with  propriety  have  entered  the  de- 
cree which  it  made  excepting  under  the  de- 
termination, which  it  also  made,  that  the 
property  was  the  separate  property  of  Ste- 
phen HIIL  'In  all  the  cases,'  says  Oreenleaf 
(1  Greenl.  Bt.  |  543),  'the  same  principle  pre- 
vails, and  the  Judgment,  acting  In  rem,  shall 
be  held  conclusive  upon  the  title  and  transfer 
and  disposition  of  the  property  itself, 
•  •  •  by  whomsoever  the  latter  may  be 
questioned;  and  whether  it  be  directly  or  in- 
directly brought  in  question.'  See,  also.  Es- 
tate of  Harrington,  147  Cal.  124,  81  Pac.  546, 
109  Am.  St  Rep.  11& 

"It  results  then  that  the  findings  show  that 
the  question  of  the  character  of  this  property 
has  been  adjudicated  and  that  this  adjudica- 
tion raises  an  estoppel  against  the  preten- 
sions of  the  heirs  of  Isabella  Hill.  It  is,  of 
course,  no  answe;r  to  this  to  cite  such  cases 
as  Estate  of  Granniss,  142  Cal.  1,  75  Pac.  324, 
and  Estate  of  Claiborne,  158  Cal.  648,  112 
Pac.  278,  which  contain  no  more  than  the 
axiomatic  declaration  of  this  court  to  the 
effect  that  the  declaration  in  a  testator's  will 
to  the  effect  that  any  given  piece  of  property 
is  separate  property  or  is  community  prop- 
erty is  not  controlling,  and  that  the  character 
of  the  property  will  be  determined  by  the 
nature  of  its  acquisition. 

"It  follows  herefrom  that  the  decree  and 
order  appealed  from  were  rightly  made  and 
given,  and  they  are  therefore  affirmed. 

"We  concur:  LORIGAN.J.:  MELVIN,  J." 


an  Cal.  im 

Ex  parte  WONG  WING.     (Cr.  1816.) 
(Supreme  Court  of  California.    Jan.  16,  1914.) 

Masteb  ano  Seevant  (S  13*)— Hotjbs  oj  La- 
bob  IN  Public  Lausobt. 

An  ordinance  limiting  hours  of  labor  in  a 
public  laundry  to  11  hours  a  day,  7  a.  m.  to 
o  p.  m.,  is  a  valid  exercise  of  the  police  power, 
and  is  not  so  unreasonable  as  to  invade  the 
constitational  rights  of  persons  engaged  in  the 
laundry  business ;  the  fair  measure  of  the  ex- 
tent of  the  power  of  regulation  being  the  usual 
period  of  bnsineaa  activity  in  similar  aorta  of 
employment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  14;    Dec.  Dig.  f  13. »] 

In  Bank.  Application  of  Wong  Wing  for 
writ  of  habeas  corpus  to  the  Police  Court  of 
the  City  and  County  of  San  Francisco  and 
Daniel  Deasy,  Judge  thereof.  Writ  discbarg- 
«d,  and  prisoner  remanded. 

Leon  Samnels,  Wm.  M.  Madden,  and 
Knight  ft  Heggerty,  all  of  San  Francisco,  for 
petitioner.  Maxwell  McNutt,  of  San  Francis- 
co, for  respondent 


PER  CURIAM.  Petitlc^er  attacks  as  un- 
constitutional a  certain  ordinance  of  the  city 
and  county  of  San  Francisco  which  limits  the 
hours  of  labor  in  public  laundries. 

Wong  Wing  was  charged  with  and  convict- 
ed of  misdemeanor  consisting  of  a  violation 
of  the  provisions  of  section  1  of  Ordinance 
No.  144  (new  series)  of  the  board  of  super- 
visors of  said  city  and  county,  and  of  section 
4  of  said  ordinance  as  amended  by  section  1 
of  Ordinance  No.  2298  (new  series)  of  said 
board,  in  that  he  Ironed  clothes  in  a  public 
laundry  between  the  hours  of  6  o'clock  p.  m. 
of  a  certain  day  and  7  o'clock  a.  m.  of  the 
following  day.  The  first  section  of  the  Ordi- 
nance No.  144  prescribes  that  on  and  after 
the  passage  of  tliat  by-law  it  shall  be  nnlaw- 
ful  for  any  person,  firm,  or  corporation  to  es- 
tablish, maintain,  or  carry  on  the  business  of 
a  public  laundry  or  a  public  washhouse 
where  clothes  or  other  articles  are  cleaned  for 
hire  within  the  limits  of  San  Francisco,  with- 
out having  first  complied  with  the  conditions 
thereinafter  specified.  Section  4  as  amended 
is  as  follows:  "No  person  or  persons  owning 
or  employed  in  the  public  laundries  or  public 
washhouses,  provided  for  in  section  1  of  this 
ordinance,  shall  wash,  mangle,  starch,  iron, 
or  do  any  other  work  on  clothes  between  the 
hours  of  6  o'clock  p.  m.  and  7  o'clock  a.  m.  nor 
upon  any  portion  of  that  day  known  as  Sun- 
day." 

The  sole  question  presented  by  this  writ 
relates  to  the  reasonableness  and  constltn- 
tlonallty  of  the  hours  of  labor  prescribed  by 
section  4  as  amended.  We  are  not  concerned 
with  that  part  of  the  section  prohibiting  work 
on  Sunday,  nor  with  another  provision  of  the 
ordinance  requiring  that  public  laundries 
which  open  upon  a  public  thoroughfare  shall 
be  so  constructed  as  to  permit  an  unobstruct- 
ed view  of  their  interiors  during  working 
hours.  Our  only  task  Is  that  of  determin- 
ing whether  or  not  the  limitation  of  the  hours 
of  labor  in  public  laundries  within  the  city 
and  county  of  San  Francisco  to  the  period 
between  7  o'clock  in  the  morning  and  6 
o'clock  at  night  is  an  unreasonable  exercise 
of  the  police  power.  This  court  and  the  Su- 
preme Court  of  the  United  States  have  de- 
clared constitutional  an  ordinance  very  simi- 
lar to  the  one  before  us,  where  the  restriction 
upon  the  hours  of  labor  required  the  cessation 
of  work  in  public  laundries  between  the  hours 
of  10  o'clock  p.  m.  and  6  o'clock  a.  m.  Elx 
parte  Moynler,  65  Cal.  34,  2  Pac.  728;  Bar- 
bier  V.  Connolly,  113  U.  S.  29,  6  Sup.  Ct  367, 
28  L.  Ed.  923;  Soon  Hlng  v.  Crowley,  113  U. 
S.  707,  6  Sup.  Ct  730,  28  L.  Ed.  1145.  The 
principles  announced  in  those  cases  have  been 
so  frequently  upheld,  and  the  authorities 
themselves  have  been  so  often  cited,  that  ex- 
tended discussion  of  the  opinions  is  quite 
unnecessary.  In  the  opinions  in  those  cases 
the  courts  discussed  the  police  power  of  the 
municipal  government  to  require  cessation  of 
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work  in  pnblic  laundries  for  8  hours  out  of 
ererr  24,  wblle  the  ordinance  here  attacked 
by  petitioner  seeks  to  prohibit  labor  in  sncfa 
places  for  13  honrs  every  day.  It  Is  settled 
law  that  sach  ordinances  operate  alike  upon 
all  persons  and  property  similarly  situated, 
and  that  the  motives  impelling  the  legisla- 
tors who  adopt  such  regulations  are  imma- 
terial, unless  it  appear  that  the  laws  operate 
Ineqnltably.  We  are  therefore  to  determine 
whether  the  limitation  of  the  time  of  labor 
In  public  laundries  to  11  hours  each  day  is 
a  restriction  so  unreasonable  that  It  Invades 
the  constitatlonal  rights  of  persons  engaged 
In  the  laundry  business.  We  cannot  say  that 
It  does.  Very  many,  perhaps  a  majority  of, 
occupations,  employments,  and  forms  of  busi- 
ness In  San  Francisco  are  conducted  during 
less  than  11  working  honrs  a  day.  The  au- 
thority of  the  municipal  Legislature  to  pre- 
scribe hours  of  cessation  from  labor  In  laun- 
dries must  be  conceded,  under  the  authori- 
ties dted  above,  and  we  think  the  fair  meas- 
ure of  the  extent  of  that  power  is  the  usual 
period  of  business  activity  in  similar  sorts 
of  employment  We  cannot  say,  therefore, 
that  the  restriction  of  the  hours  of  activity 
provided  in  the  ordinance  here  attacked  is 
an  unconstitutional  exercise  of  the  legislative 
will  of  the  board  of  supervisors  of  the  dty 
and  county  of  San  Francisco. 

Let  the  writ  be  discharged,  and  the  prison- 
er remanded. 


BEATTX,  0.  J., 
foregoing. 


does  not  participate  In  the 


(187  Cal.  27) 
ZAPPBTTINX  V.  BUCKLES,  Judge,  et  aL 
(S.  F.  6704.) 

(Supreme  Court  of  California.     Jan.  14,  1914.) 

1.  Appkal  and  Ebrob  (5  478*)— Appuoatiok 
roB  SuPiRSEDBAS— Title  of  Proceedinq. 

An  application  to  the  Supreme  Court  for  a 
writ  of  supersedeas  to  stay  execution  pending  an 
appeal  from  a  final  jod^ent,  should  be  entitled 
in  the  name  of  the  plaintiff  against  the  defend- 
ant, instead  of  being  brought  by  plaintiff  as 
petitioner  against  the  judge  of  the  superior 
court,  as  such. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2250;   Dec.  Dig.  {  478.*] 

2.  Apfsal  AND  Ebrob  (|  485*)— Stat  or  Pbo- 
CEEDiNQB— Effect  of  Afpeai.. 

The  exception  in  Code  Civ.  Proc.  t  949, 
providing  that  the  perfecting  of  an  appeal  by 
giving  an  undertaking  or  making  a  deposit  stays 
proceedings  upon  the  judgment  and  order  ap- 
pealed from,  except  where  it  directs  the  sale  of 
perishable  property,  when  the  court  may  order 
the  property  to  be  sold  and  the  proceeds  deposit- 
ed in  court  to  abide  judgment  on  appeal,  would 
not  apply,  where  the  judgment  did  not  order 
any  property  sold  upon  the  ground  that  It  was 
perishable  property. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §i  2228,  2264-2274 ;  Dec.  Dig. 
§  485.*] 

3.  Appeal  ahd  Ebbob  ({  468*)— Stat  or  Ex- 

KCDTION, 

Code  dv.  Proc.  )  946,  providing  that,  if 
the  jodgment  directs  the  sale  or  the  delivery  of 


possession  of  realty,  execution  cannot  be  stayed, 
unless  a  written  undertaking  is  given  by  appellant 
to  secure  appellee  against  damages,  by  waste, 
etc.,  would  not  apply_  where  the  property  was 
and  is  in  the  possession  of  a  receiver,  and  ap- 
pellant has  never  had  possession  thereof. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  2223,  2224;  Dee.  Dig.  | 
468.*] 

4.  Appkai.  and  Ebbob  ({  468*)— Stat  or  Ex- 
ecution. 

The  superior  coort  may,  on  a  proper  ap- 
plication and  showing,  order  the  immediate  sale 
of  peririiable  proper^,  notwithstanding  a  pend- 
ing appeal. 

{Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  i|  2223,  2224;  Dec  Dig.  | 
458.*/  . 

6.  Apfbai.  and  Ebbob  d  80*)  —  Jwauxtna 
ApPKALABtB— "Final  Judokknt." 

The  judgment,  ia  an  action  for  the  dissoln- 
tion  of  a  partnership  and  for  an  accounting  and 
distribution  of  assets,  dissolved  the  partnership 
and  adjudged  that  the  firm  property  be  «old  as 
a  whole  by  a  receiver,  and  that  the  net  proceeds 
be  paid  into  court,  and  also  adjudged  that  such 
proceeds  be  applied  to  the  payment  of  receiver- 
ship and  referee's  fees  and  expenses  as  fixed  by 
the  court,  and  to  the  debts  of  the  firm  upon  the 
determination  thereof  by  the  court  which  de- 
termination was  reserved  until  a  return  upon 
the  sale  of  the  property,  and  further  provided 
that  any  money  remaining  should  be  paid  to  the 
parties  in  the  proportion  stated.  Held,  that  the 
judgment  was  a  "final  judgment,"  so  as  to  be 
appealable  under  Code  Civ.  Proc.  §  939,  sobd.  1, 
and  section  963,  subd.  1,  though  the  judgment 
reserved  certain  questions  for  subsequent  de- 
termination. 

{EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Out  Dig.  |{  429,  432,  433,  450,  466, 
467,  494-609 ;    Dec.  Dig.  |  80.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2774-2798 ;  vol.  8,  p.  7663.] 

6.  Appeal  and  Ebbob  (§  80*)  —  Jodouents 

Appealable— Final  judgment. 

The  general  rule  for  determining  whether  a 
judgment  is  final  or  interlocutory  is  to  ascer- 
tain if  any  further  judicial  action  is  essential 
to  a  final  determination  of  the  rights  of  the 
parties,  in  which  case  the  judgment  is  only  in- 
terlocutory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  429.  432,  438,  450,  466, 467, 
494-H»:    Dec.  Dig.  180.*] 

In  Bank.  Original  application  for  super- 
sedeas by  John  Zappettini  against  Hon.  A. 
J.  Buckles,  Judge  of  the  Superior  Court  and 
others.    Writ  issued. 

Dudley  D.  Sales,  of  San  Francisco,  for  peti- 
tioner. W.  S.  Tinning,  of  Martinez,  for  re- 
spondents. 

ANGELLOTTI,  J.  This  Is  an  application 
for  a  writ  of  supersedeas  to  stay  execution 
pending  an  appeal  from  what  is  claimed  to 
be  a  final  judgment  in  an  action  brought  by 
petitioner,  John  Zappettini,  as  plaintiff, 
against  one  Joseph  Arata,  as  defendant,  for 
a  dissolution  of  a  partnership  existing  be- 
tween the  parties,  an  accounting,  and  a  dis- 
tribution of  the  assets  remaining  after  pay- 
ment of  debts  between  the  parties  as  their 
respective  interests  may  appear.  In  this  ac- 
tion Judgment  was  given,  decreeing  that  the 
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partnership  was  dissolved,  declaring  what 
property  belonged  to  the  partnership,  describ- 
ing It,  the  same  consisting  of  both  real  and 
personal  property,  adjudging  that  all  of  said 
propen^r  he  sold  "together,  as  a  whole  and 
in  one  parcel  at  pablic  sale  for  cash,"  by  a 
receiver  theretofore  appointed  by  the  court, 
and  that  said  receiver,  after  deducting  the 
costs  and  expenses  of  sale,  pay  the  remainder 
of  the  proceeds  Into  court  "to  abide  the 
further  order  of  the  court":  adjudging  that 
the  proceeds  of  the  sale  be  paid  and  applied 
as  follows:  (1)  To  the  payment  of  the  fees 
and  expenses  of  the  receiver,  "the  same  to 
be  fixed  and  determined  by  this  court";  (2) 
to  the  payment  of  the  fees  and  expenses  of 
a  referee  theretofore  appointed,  the  same  "to 
b^  fixed  and  determined  by  the  court";  (3) 
"to  the  payment  of  the  debts  of  said  copart- 
nership upon  the  determination  thereof  by 
this  court,  and  tliat  the  determination  there- 
of be  and  is  hereby  reserved  by  this  court 
until  after  the  return  upon  the  sale  of  said 
property"— adjudging  that  any  money  remain- 
ing after  said  payments  be  divided  and  paid 
over  to  the  parties  in  the  following  propor- 
tions,  viz.:  To  plaintiff,  John  Zappettini, 
10.3484  per  cent  thereof,  and  to  defendant 
Joseph  Arata  89.6516  per  cent,  thereof;  such 
payments  to  be  made  "as  ordered  by  the 
court,  or  upon  the  consent  of  the  parties  to 
this  action" — and  adjudging  further  that  each 
party  to  the  action  shall  pay  his  own  costs. 
Within  t^o  time  allowed  by  law  after  the 
giving  of  said  Judgment,  the  plaintiff  appeal- 
ed to  this  court  from  said  Judgment  and  the 
whole  thereof,  by  serving  and  filling  his  no- 
tice of  appeal,  and  filing  the  |300  bond  for 
"damages  and  costs"  provided  for  by  section 
941  of  the  Code  of  Civil  Procedure.  No  oth- 
er bond  was  given.  Notwithstanding  such 
appeal,  the  defendant  and  the  recover  are 
proceeding  with  the  execution  of  such  Judg- 
ment in  so  far  as  it  provides  for  the  sale  of 
such  property.    Hence  this  application. 

[1]  This  proceeding  is  Improperly  entitled. 
It  is  a  proceeding  in  the  original  action,  in 
aid  of  our  apellate  Jurisdiction,  and  should 
be  entitled  "John  Zappettini,  Plaintiff,  v. 
Joseph  R.  Arata,  Defendant"  Of  course  this 
is  a  matter  that  we  may  correct  The  clerk 
of  this  court  will  make  the  correction  on  the 
pleadings  and  in  his  register  of  actions. 

There  Is  no  appeal  allowed  by  law  from 
the  Judgment  referred  to,  unless  it  can  fairly 
be  held  to  be  a  "final  Judgment"  within  the 
meaning  of  those  words  In  subdivision  1  of 
section  939,  Code  of  Civil  Procedure,  and  sub- 
division 1  of  section  963,  Code  of  Civil  IPro- 
oedura  If  It  is  only  what  is  caUed  an  inter- 
locutory Judgment  and  decree,  it  is  not  one 
of  the  interlocutory  decrees  specified  in  said 
sections  as  appealabla  If  it  is  such  a  final 
Judgment,  we  are  satisfied  that  the  execution 
thereof  is  in  all  respects  stayed  by  the  ap- 
peal by  force  of  certain  statutory  provisions. 

[21  The  general  rule  in  regard  to  the  et- 
tect  of  an  appeal  in  the  matter  of  staying 


proceedings  without  the  giving  of  a  stay  bond 
Is  declared  in  section  949,  Code  of  Civil  Pro- 
cedure. That  section  provides  that,  except 
in  certain  specified  cases,  none  of  which  n«ed 
be  noticed  here,  except  one  to  which  we  shall 
hereafter  refer,  in  cases  not  provided  for  In 
sectionB  942,  943,  944,  and  945,  "the  perAiCt- 
ing  of  an  appeal  by  i;lving  the  undertaking 
or  making  the  deposit  mentioned  in  section 
nine  hundred  and  forty-one,  stays  proceed- 
ings in  the  court  below  upon  the  Judgment 
and  order  appealed  from."  The  only  excep- 
tion specified  in  the  section  which  Is  claimed 
to  Ije  applicable  is  the  following,  viz.,  "ex- 
cept where  it  directs  the  sale  of  perisOiable 
property ;  in  which  case  the  court  below  may 
order  the  property  to  be  sold  and  the  pro- 
ceeds thereof  to  be  deposited,  to  abide  the 
Judgment  of  the  appellate  court"  We  deem 
this  provision  inapplicable  here  for  the  rea- 
son that  none  of  the  property  was  ordered 
sold  as  or  upon  the  ground  that  it  is  perish'; 
able  property.  In  this  case  there  has  been 
no  adjudication  upon  any  such  question  In 
the  superior  court  The  statutory  provision 
In  question  lias  reference  to  the  case  where 
the  order  appealed  from  directing  a  sale  of 
certain  property  has  been  made  because  and 
upon  the  ground  that  the  property  ordered 
sold  is  perishable,  and  contemplates  an  ad- 
judication or  a  finding  to  that  effect  on  the 
part  of  the  court  making  such  order. 

[3]  The  case  before  us  is  not  within  any 
of  the  rules  declared  in  sections  942,  943,  944, 
and  945,  Code  of  Civil  Procedure,  as  those 
sections  have  been  construed  by  tills  court 
The  only  one  of  these  sections  that  could  be 
claimed  to  be  applicable  is  section  945,  which 
provides  that  If  the  Judgment  or  order  ap- 
pealed from  direct  the  sale  or  delivery  of 
possession  of  real  property,  the  execution  of 
the  same  cannot  be  stayed,  unless  a  written 
undertaking  be  given  by  appellant  to  secure 
the  other  party  against  damages  by  waste 
and  for  the  value  of  the  use  and  occupation 
of  the  property,  and,  whm  the  Judgment  is 
for  a  sale  of  mortgaged  premises,  also  for  the 
payment  of  any  deficiency  arising  on  the 
sale.  The  Judgment  here  is  one  for  the  sale 
of  real  as  well  as  personal  property.  But, 
at  the  time  of  the  Judgment,  all  of  the  prop- 
erty was  and  ever  since  has  been  in  the  actu- 
al possession  of  the  superior  court,  by  its  re- 
ceiver, and  appellant  has  not  been  in  posses- 
sion of  any  part  thereof.  It  was  said  in 
Pennle  v.  Superior  Court  89  CaL  33,  26  Pac. 
617  that  those  sections  (942  to  946  Inclusive) 
"apply  to  cases  where  the  appellant  has  mon- 
ey or  other  property  in  his  possession  which 
has  been  adjudged  by  the  lower  court  to  be- 
long to  the  respondent  or  where  the  appel- 
lant has  been  directed  to  do  some  act 
for  the  benefit  of  the  respondent,  and 
wh^re  it  would  be  unjust  to  allow  the 
appellant  to  retain  the  possession  of  the 
property,  and  perhaps  dissipate  it,  or  put  it 
out  of  his  power  to  perform  the  act  required, 
without   securing   respondent   by   a   bond." 
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See,  also,  Rohrbacker  ▼.  Superior  Court,  144 
Cal.  633,  78  Pac.  22.  This  is  certainly  true 
as  to  section  945,  Code  of  Civil  Procedure, 
and  it  is  settled  that  tbe  provisions  of  this 
section  have  no  application  to  an  appeal 
from  a  Judgment  directing  tbe  sale  of  real 
property  where  tbe  appellant  is  not  In  posses- 
sion or  control  of  the  property,  and  the  Judg- 
ment is  not  one  for  sale  under  a  mortgage 
where  a  deficiency  bond  is  required.  Owen 
V.  Pomona  Land,  etc.,  Co.,  124  Cai.  331,  334, 
67  iPac.  71.  The  decision  in  Bank  of  Wood- 
land ▼.  Stephens,  137  Cal.  458,  70  Pac.  293, 
was  expressly  placed  on  tbe  ground  that  the 
mortgagor  and  his  tenant  "remained  In  actu- 
al possession  of  the  mortgaged  premises." 
In  McCallion  v.  Hibemia  Sav.  &  Loan  Soc, 
98  Cal.  442,  33  Pac.  329,  the  fund  directed  to 
be  delivered  had  been  delivered  to,  and  was 
In  the  hands  of  the  trial  court,  to  abide  the 
det^mination  of  the  litigation,  and  it  was 
held  not  only  that  such  fact  did  away  with 
the  requirements  of  section  943,  Code  of  Civil 
Procedure,  by  tbe  terms  of  the  section  itself, 
but  also  that  "the  principle  declared  in  the 
autborltieB  previously  quoted  would  also  de- 
feat any  claims  by  respondent  respecting  the 
necessity  for  a  stay  bond,  even  in  the  absence 
of  such  provision  in  the  section." 

All  of  the  property  directed  to  be  sold 
being  in  the  actual  possession  of  tbe  superior 
court,  and  the  appellant  not  having  posses- 
sion of  or  control  over  any  part  thereof,  the 
case  before  us  Is  one,  then,  where,  the  appeal 
being  regularly  taken,  tbe  statute  in  terms 
stays  execution  of  the  Judgment,  and  this 
court  is  without  any  discretionary  power  In 
the  matter.  It  can  only  enforce  the  law,  re- 
gardless of  the  possible  loss  or  hardship  to 
the  respondent. 

The  allegations  in  respondents'  answer  filed 
on  his  application  as  to  tbe  perishable  na- 
ture of  some  of  the  property  and  the  loss 
that  will  ensue  if  the  property  be  not  sold 
prior  to  the  conclusion  of  the  litigation  are 
therefore  immaterial  here.  • 

[4]  As  to  this,  however,  it  may  be  said 
that  the  superior  court  may  have  tbe  power, 
notwithstanding  the  appeal,  on  a  proper  ap- 
plication and  showing,  to  order  the  Immedi- 
ate sale  of  any  property  that  may  properly 
be  held  to  be  "perishable  property."  See 
Rogers  V.  Superior  Court,  158  CaL  467,  111 
Pac.  857.  No  such  question  is  before  us,  how- 
ever, on  this  application. 

We  do  not  consider  it  material  on  this 
application  that  appellant  asked  in  his  com- 
plaint that  "the  property  of  said  firm,  both 
real  and  personal,  be  sold."  We  cannot  In- 
quire here  bow  it  came  to  pass  that  the 
Judgment  was  given.  We  have  a  Judgment 
of  a  certain  character,  and  the  statute  sub- 
stantially says  that  the  execution  of  such  a 
Judgment  is  stayed  by  an  appeal,  without  the 
giving  of  any  stay  bond.  It  may  be  that  the 
pleadings  are  in  such  condition  and  that  the 
proceedings  in  the  lower  court  were  such 
that  it  can  fairly  be  held  that  the  portion  of 


the  Judgment  relative  to  the  sale  of  the  prop- 
erty was  a  consent  Judgment,  and  that  ap- 
pellant may  not  maintain  an  appeal  ttom 
such  portion  of  the  Judgment.  If  this  be  so, 
and  of  course  we  do  not  express  an  opinion 
on  that  matter  bere^  respondents'  immediate 
remedy  is  a  motion  to  dismiss  the  appeal  in 
so  far  as  that  portion  of  tbe  Judgment  is  con- 
cerned. We  cannot  consider  the  point  on 
this  application. 

[5]  There  remains  only  the  question  wheth- 
er the  Judgment  appealed  from  is  a  "final 
Judgment,"  within  the  meaning  of  those 
words  in  our  statutes  on  appeal.  Notwith- 
standing the  deferring  of  the  fixing  of  the 
compensation  of  the  receiver  and  of  the  ref- 
eree, and  the  reservation  of  the  determina- 
tion of  the  question  of  the  debts  of  tbe  firm 
to  others,  the  Judgment  fully  and  finally  de- 
termined all  the  rights  of  the  parties  as  be- 
tween themselves.  The  partnership  was  dis- 
solved, all  the  property  was  ordered  sold, 
and  the  manner  in  which  the  proceeds  should 
be  divided  was  finally  adJudlcHted,  induulng 
the  respective  proportions  of  tbe  two  partners 
in  any  money  remaining  after  the  payment 
of  the  costs  of  sale,  fees  of  receiver,  fees  of 
referee,  and  the  debts  of  the  firm.  Nothing 
remained  to  be  done  by  the  court  except  tbe 
mere  ascertainment  of  the  amounts  due  to 
others  than  the  parties  on  account  of  fees  for 
services  in  the  action  and  debts  owing  by 
tbe  parties  as  partners,  and  to  see  that  the 
decree  already  made  was  properly  executed. 
Upon  the  subsequent  ascertainment  of  the 
amounts  due  to  others  by  force  of  the  Judg- 
ment appealed  from,  the  parties  to  this  ac- 
tion will  become  entitled  to  the  portions  of 
the  remainder  adjudged  to  belong  to  them. 
It  is  sometimes  very  difficult  to  determine 
whether  a  decree  is  a  "final  Judgment,"  with? 
In  the  meaning  of  that  term  as  used  in  our 
statutes  concerning  appeals.  We  are  of  the 
opinion  that  the  decree  before  us  should  be 
held  to  be  such  a  final  Judgment  A  somewhat 
similar  decree  was  held  to  come  within  this 
term  in  Clark  v.  Dunnam,  46  Cal.  204,  where 
tbe  decree  was  one  for  the  dissolution  of  the 
partnership,  a  sale  of  all  its  property  and 
effects,  the  payment  out  of  the  proceeds  of 
sale,  first,  of  the  expenses  of  sale;  second, 
any  balance  due  to  the  receiver;  third,  cer- 
tain costs;  fourth,  a  certain  sum  to  a  credi- 
tor; and,  fifth,  any  balance  remaining  to  the  ■ 
partners  in  certain  proportions  fixed  by  tbe 
decree.  It  was  said  that  this  determined 
the  whole  matter  In  litigation,  and  that 
nothing  remained  for  the  court  to  do  except 
to  see  that  the  decree  was  duly  executed.  Id 
this  case  it  is  true  that  we  have  a  reserva- 
tion by  the  court  of  the  question  of  the  debts 
due  others  from  the  partnership,  with  the 
result  that  some  action  is  essential  before  it 
can  be  determined  what  the  surplus  will  be 
for  division  between  the  partners.  That  the 
exact  amount  of  surplus  for  division  between 
the  parties  has  not  been  ascertained  does  not, 
however,  prevent  the  decree  from  being  • 
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flnal  Judgment  within  the  meaning  of  the 
statute.  In  Clark  v.  Dunnam,  supra,  the  bal- 
ance due  the  receiver  was  not  ascertained, 
and,  of  course,  wherever  the  property  to  be 
divided  consists  of  the  proceeds  of  a  sale 
to  be  had,  the  exact  amount  can  be  ascertain- 
ed only  after  the  sale  la  had. 

[I]  The  general  rule  applicable  In  determin- 
ing whether  a  Judgment  Is  flnal  or  merely  in- 
terlocutory, as  deduclble  from  the  authori- 
ties. Is  that,  If  anything  further  in  the  nature 
of  judicial  action  on  the  part  of  the  court 
Is  essential  to  a  flnal  determination  of  the 
rights  of  the  parties,  the  Judgment  Is  Inter- 
locutory only.  Mr.  Freeman  In  his  work  on 
Judgments  says  that,  If  after  a  decree  has 
been  entered,  no  further  questions  can  come 
before  the  court  except  such  as  are  necessary 
to  be  determined  in  carrying  the  decree  Into 
effect,  the  decree  Is  final.  Section  22.  In 
section  24  he  says  that,  although  other  pro- 
ceedings before  the  master  are  necessary  to 
carry  the  decree  Into  effect,  yet.  If  all  conse- 
quential directions  deipeaitag  upon  the  result 
of  the  proceedings  are  given  in  the  decree,  it 
is  final.  He  further  says  that  It  Is  none  the 
less  final  because  some  future  orders  of  court 
may  be  necessary  to  be  carried  Into  effect, 
nor  because  some  Independent  branch  of  the 
case  Is  reserved  for  future  consideration,  nor 
because  an  account  Is  directed  to  ascertain 
what  sum  is  due  from  one  to  the  other  as 
the  result  of  the  decision.  In  the  case  before 
us,  nothing  further  in  the  nature  of  Judicial 
action  on  the  part  of  the  court  Is  essential 
to  a  flnal  determination  of  the  asserted  rights 
of  the  respective  parties.  Those  rights  are 
fully  established  by  the  Judgment  Other 
proceedings  required  before  the  court  are  sim- 
ply such  proceedings  as  are  necessary  to 
carry  the  Judgment  Into  effect.  They  relate 
sole^  to  the  ascertainment  of  the  amount  of 
money  to  be  paid  from  the  net  proceeds 
of  the  sale  to  other  persons,  to  creditors  of 
the  partnership,  and  for  fees  and  expenses 
of  the  receiver  and  referee,  the  remainder, 
after  such  payment,  to  be  divided  between 
the  partners  in  the  proportions  specified  in 
the  Judgment  All  consequential  directions 
depending  on  the  result  of  the  subsequent 
proceedings  are  given  in  the  decree.  It  seems 
to  us  that  under  the  general  principles  de- 
clared to  obtain  in  such  matters,  the  reserva- 
tion by  the  court  of  the  determination  of 
these  matters  does  not  prevent  the  Judgment 
before  as  from  consUtuting  a  "flnal  Judg- 
ment" as  between  the  parties  thereto,  within 
the  meaning  of  those  words  as  used  in  oar 
statutes  relating  to  appeal. 

There  appears  to  be  some  conflict  in  the 
authorities  In  the  application  of  the  well- 
settled  rules  bearing  on  the  matter  before 
OS,  but,  so  far  as  we  have  found,  there  is  no 
decision  of  this  court  at  variance  with  the 
views  we  have  expressed,  and  what  is  said  in 
€lark  v.  Dunnam,  supra,  appears  to  be  in 
line  with  those  views. 


We  are  forced  to  the  conclusion  that,  un- 
der the  law,  the  petitioner  is  entitled  to  the 
relief  asked. 

Let  the  writ  of  snpersedeas  issue  restrain- 
ing the  superior  court  of  Solano  county  and 
the  Judge  thereof,  and  its  officers,  and  the 
defendant  Arata,  Yrom  proceeding  with  the 
execution  of  any  portion  of  the  Judgment 
given  on  August  7,  1912,  In  said  superior 
court  In  the  action  wherein  John  Zappettlni 
was  plaintiff  and  Joseph  Arata  was  defend- 
ant, so  long  as  there  Is  any  appeal  pending 
therefrom. 

We  concur:  SLOSS,  J.;  LORIGAN,  J.; 
MBLVIN,  J.;  HBNSHAW,  J.;   SHAW,  J. 


aS7  Cal.  U) 
POLLARD  V.  VALLEY  ICE  CO.  et  aL 
(&  F.  5919.) 
(Supreme  Court  of  California.    Jan.  13,  1914.) 

1.  Death  (|  29*^— Abatimknt  of  Action  — • 
Death  of  Plaintiff. 

An  action  by  a  widow  for  the  wrongful  kill- 
ing of  her  husband  did  not  abate  by  her  death 
pendente  lite. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  33 ;    Dec  Dig.  f  29.*] 

2.  Master  and  Sebvant  ({  236*)— Death  or 
Sebvant— Contact  with  Electric  Wires— 

CONTBtBDTOBT  NeOLIOENCE. 

Where  decedent,  while  employed  in  the  con- 
stniction  of  a  building  near  certain  heavily 
charged  electric  wires,  without  any  necessity  in 
the  line  of  bis  employment,  brought  his  ruler  in 
contact  with  one  of  the  wires,  and  received  a 
shock  which  resulted  in  his  death,  he  having 
linowledge  that  the  wires  were  heavily  charged 
and  dangerous,  and  that  it  was  necessary  to  re- 
move them  before  the  building  could  be  com- 
pleted, he  was  guilty  of  contributory  negligence, 
as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  681,  723-742;  Dec  Dig. 
{  236.  •] 

3.  Masteb  and  Servant  (|  266*)— Injuries 
TO  Sebvant  —  High-tension  Electric 
Wires— Danger— Pbebumption  of  Knowl- 
edge. 

Men  of  average  intelligence  are  presumed 
to  be  familiar  with  the  danger  of  coming  in  con- 
tact with  high-tension  electric  wires. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  877-908.  955;  Dec  Dig. 
i  265.*] 

4.  Master  and  Servant  ({  107*)— Death  of 
Servant— Safe  Place  to  Work. 

While  an  employer  is  bound  to  famish  a 
safe  place  in  which  the  servant  may  work,  that 
duty  does  not  extend  to  protection  of  the  serv- 
ant beyond  the  limits  of  the  space  allotted,  and 
in  which  he  is  ordered  to  perform  his  dutiea 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  199-202,  212,  254,  265; 
Dec  Dig.  S  107.*] 

5.  Master  and  Servant  (|  236*)— Injuries 
TO  Skrvant^-Contributort  Neglioencb  — 
Foboetfulness. 

Where  a  servant  emnloyed  In  the  construc- 
tion of  a  building  was  directed  by  his  foreman 
to  assist  in  cutting  certain  plates,  but  before  do- 
ing BO,  and  without  any  necessity,  brought  his 
ruler  in  contact  with  a  high-tension  electric 
wire  that  was  near  the  place  where  he  then 
was,  and  received  a  shock  from  which  he  died, 
such  facts  did  not  bring  the  case  within  the  rule 
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of  temporary,  excusable  forgetf ulness,  but  rather 
within  that  wfaicb  provides  that  one  placing  him- 
self in  the  way  of  obvious  and  Icnown  peril  Is 
guilty  of  con.tributory  negligence. 

[Ed.  Note. — For  other  cases,  see-  Master  and 
Servant,  Cent.  Dig.  §|  681.  725-742 ;  Dec.  Dig. 
J  236.*] 

In  Banlc.  Appeal  from  Superior  Court, 
Fresno  County;    H.  Z.  Austin,  Judge. 

Action  by  Ruby  Pollard  against  the  Valley 
Ice  Company  and  others.  From  a  Judgment 
for  plalntifT,  defendants  api>eal.    Reversed. 

W.  G.  Van  Pelt,  of  Los  AngeleB,  and  F.  H. 
Short  and  F.  E.  Cook,  both  of  Fresno,  for 
appellants.  L.  ti.  Cory,  M.  B.  Harris,  and  B. 
M.  Harris,  all  of  Fresno,  for  respondent 

MELYIN,  J.  [1]  This  was  originally  an 
action  by  the  wife  and  minor  daughter  of 
Edwin  M.  Pollard,  deceased,  to  recover  dam- 
ages against  the  defendants  for  bis  death. 
Prior  to  the  trial  the  minor  died,  and  under 
stipulation  the  action  was  dismissed  as  to 
her  and  continued  with  Ruby  Pollard,  her 
mother,  as  the  only  plaintiff.  A  verdict  for 
the  sum  of  $7,500  was  returned  in  favor  of 
the  said  plaintiff,  and  an  appeal  was  taken 
by  the  defendants  from  the  judgment  based 
thereon.  This  court  transferred  the  cause 
to  the  District  Court  of  Appeal,  wtiere,  ui>on 
suggestion  that  Ruby  Pollard  had  died  after 
the  perfecting  of  the  appeal,  George  R.  An- 
drews, who  had  been  appointed  administra- 
tor of  her  estate,  was  substltnted  in  her  stead 
as  the  party  plaintiff.  The  District  Court  of 
Appeal  sustained  the  Judgment,  and  denied 
the  motion  to  transfer  the  cause  to  this 
court  The  motion  was  in  part  based  upon 
the  contention  that  this  court  alone  had  Ju- 
risdiction to  malie  the  order  of  substitution 
of  a  party  plaintiff  in  an  appeal  of  which 
the  Supreme  Court  had  original  Jurisdiction. 
Another  ground  for  the  motion  was  that  the 
action  had  abiated  by  reason  of  the  death  of 
the  plaintiff.  This  latter  contention  was  cor- 
rectly held  of  no  avail  upon  the  authority  of 
Fowden  v.  Pacific  Steamship  Co.,  149  Cal. 
163,  86  Pac.  178.  We  need  not  pass  upon  the 
Question  of  the  Jurisdiction  of  the  District 
Court  of  Appeal  to  mal^e  the  order  substitut- 
ing for  the  original  plaintiff  the  administra- 
tor of  her  estate,  because  we  have  ordered 
the  cause  before  this  court  on  account  of  the 
grave  doubt  expressed  by  a  majority  of  the 
Justices  regarding  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  While  we  have 
no  doubt  that  the  District  Court  of  Appeal 
bad  ample  authority  in  the  premises,  we  re- 
affirm the  order  made  by  that  court  and 
thereby  overcome  the  objection  to  Its  Juris- 
diction in  the  matter. 

The  all-important  question  upon  this  ap- 
peal is  whether  or  not  the  evidence  discloses 
without  contradiction  such  a  state  of  facts 
as  shows  deceased  to  have  been  guilty  of 
contributory  negligence  sufficient  to  preclude 
recovery  on  the  part  of  his  heirs. 


[2]  Pollard  was  employed  as  a  workman  on 
a  certain  icehouse  which  was  in  process  of 
construction  by  the  Valley  Ice  Company  on 
the  line  of  the  Southern  Pacific  Railroad  in 
the  vicinity  of  the  dty  of  Fresno  aud  near 
the  transmission  lines  of  the  San  Joaquin 
light  ft  Power  Corporation.  These  lines, 
carrying  powerful  electric  currents,  passed 
within  a  few  inches  of  the  comer  of  the 
building.  The  evidence  shows  that  Pollard 
received  the  deadly  shock  through  a  ruler 
which  he  held  in  Ills  hand,  and  appellants 
contend  that  the  accident  occurred  while  he 
was  acting  entirely  .outside  of  the  necessary 
line  of  his  employment  contrary  to  the  in- 
structions of  the  foreman  under  whose  or- 
ders he  worked,  and  after  he  had  been  warn- 
ed of  the  danger  necessarily  incurred  in  ap- 
proaching near  to  the  heavily  charged  trans- 
mission wires. 

The  building  in  course  of  construction  was 
located  near,  but  slightly  at  an  angle  with, 
the  street  along  which  the  transmission  lines 
were  stretched  upon  poles.  The  concrete 
wall  of  the  building  had  been  erected,  and 
the  power  lines  were  at  about  the  same  height 
from  the  ground  as  the  top  of  it  The  roof 
timbers  were  in  place,  resting  upon  the  top 
of  the  wall,  and  the  celling  of  the  building, 
upon  which  the  foreman  and  Pollard  had 
been  standing  while  at  work  Just  before  tlie 
accident  was  18  inches  or  2  feet  lower  than 
the  top  of  the  wall  The  gable  end  of  the 
roof  was  open  towards  the  electrically  diarg- 
ed  wires;  but  owing  to  the  relative  angles 
of  the  building  and  the  wires,  the  point  of 
nearest  approach  between  them  was  at  the 
northwesterly  comer  of  the  building.  This 
comer,  when  completed,  would  have  been 
about  18  inches  from  the  wires ;  but  the  roof 
extended  a  foot  or  more  beyond  the  wall,  so 
that  the  nearest  point  of  the  wall  itself  to  the 
wires  was  about  2^  feet  or  a  litle  more. 
The  only  witnesses  to  the  death  of  Pollard 
were  Gronlund,  the  foreman,  and  Stephen- 
son, a  fellow  workman,  and  It  will  be  neces- 
sary to  quote  quite  copiously  from  the  rec- 
ord to  convey  any  adequate  idea  of  the  facts 
to  which  they  testified.  They  were  both 
called  as  witnesses  for  the  plaintiff. 

Gronlund  testified  that  he  took  the  meas- 
urements for  the  north  gable  end  of  the  roof, 
and  gave  Pollard  orders  to  help  him  cut  the 
corrugated  iron,  and  put  it  in  place.  Pollard 
helped  the  foreman  take  the  measurements. 
Then  Gronlund  laid  out  a  piece  of  the  cor- 
rugated iron  for  Pollard  to  cut 

Upon  cross-examination  he  testified  as  fol' 
lows:  "Q.  How  did  the  gable  end  of  this 
building  front,  as  compared  with  the  main 
line  of  the  Southern  Pacific  Railroad  that 
runs  by  there,  which  way  did  it  run,  the 
gable  on  which  this  corrugated  iron  was  to 
be  placed?  A.  Well,  the  building  runs  paral- 
lel with  the  S.  P.  road.  Q.  Then  tKe  end  wu 
at  right  anglet  toUh  the  road,  frontinif  up 
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toward  toxonf  A.  Tes,'air.  Q.  And  tbe  cor- 
ragated  Iron  was  to  be  put  on  under  fhe  roof, 
was  It?  A.  Yes,  sir.  Q.  On  the  end  of  the 
building,  nnder  tbe  roof?  A.  Yes,  sir.  Q. 
How  far  down  was  it  to  come?  A.  Well,  it 
came  down  about  1^  feet  below  the  top  of 
the  joists.  Q.  That  would  be  about  1%  feet 
below  the  gable,  down  onto  the  wall,  about 
1^  feet?  A.  Well,  S  Inches  below  the  joists ; 
but  tbe  Joist  is  16  Inches.  Q.  But  you  sent 
him  up  there,  didn't  yon,  and  then  went  up 
after  him,  after  Mr.  Pollard?  A.  Yes,  sir. 
Q.  When  you  got  up  there,  wltat  was  Mr. 
Pollard  doing?  A.  I  can't  exactly  state; 
but  he  was  picking  out  some  of  the  iron,  ma- 
terial. Q.  The  material  that  was  to  be  put 
on  the  gable  end  of  the  building?  A.  Yes, 
sir.  Q.  Now,  did  you  see  him  commence  to 
put  any  of  that  material  on  the  gable  end  of 
that  building  before  he  was  killed?  A.  No, 
sir.  Q.  Now,  after  you  got  up  there,  what 
was  the  first  thing  that  he  said  to  you,  or 
you  said  to  him?  A.  Well,  laying  out  the 
first  starting  point  for  the  work.  Q.  Well, 
did  you  and  he  make  any  measurements?  A. 
'  Yes,  sir.  Q.  What  were  the  measurements, 
and  where  did  you  make  them?  A.  I  took 
the  measurements  close  to  the  northwest  cor- 
ner. Q.  And  where  was  Mr.  Pollard  at  the 
time  you  were  taking  the  measurements  close 
to  the  northwest  comer?  A.  Well,  he  toot 
almut  the  tame  place  I  wot;  I  teat  hanging 
on  the  aide  of  the  ItuUding,  and  he  teat  on 
the  top.  Q.  How  elo»e  was  the  wall  of  the 
luUding  at  that  time  to  these  wirest  A. 
About  2%  feet  Q.  About  2%  feet  Tliat 
would  be  at  the  comer?  A.  At  the  wall; 
yes.  Q.  From  the  wall,  about  2^  feet?  A. 
Yes,  sir.  Q.  Now,  did  yon  get  throut^  with 
that  work,  and  get  away  from  there,  the  cor- 
ner? A.  Yes,  sir.  Q.  Where  did  yon  go? 
A.  I  went  over  where  the  iron  laid,  and  laid 
out  a  piece  ready  to  put  on.  Q.  Now,  where 
was  Mr.  Pollard  when  you  started  to  go  oyer 
to  lay  this  iron  outt  A.  Right  there,  where 
we  were  measuring  it  Q.  How  far  was  that 
from  the  comer?  A.  About  5  feet  Q. 
About  6  feet?  And  at  that  point  how  far 
was  he  from  the  wire?  A.  Well,  it  would  be 
about  the  same,  a  little  more.  Q.  A  little 
more  than  6  feet?  Now,  when  you  started  to 
take  tbe  corrugated  iron  over,  away  from  the 
comer,  were  you  and  he  both  through  with 
the  measurements?  A  Yes,  sir.  Q.  And 
what  did  you  say  to  him  as  to  coming  there 
and  getting  out  the  corrugated  iron?  A. 
I  told  him  to  come  there  and  cut  it  as  I 
measured  it  Q.  Where  would  that  take  him 
as  to  tbe  wires,  toward  them,  or  away  from 
them?  A.  Away  from  them.  Q.  Now,  did 
you  turn  around  to  go  over  to  where  you 
were  to  cut  the  iron?  A.  Yes,  sir.  Q.  And 
told  him  to  come- with  you?  A  Yes,  sir.  Q. 
Now,  then,  what  was  the  next  thing  you  saw 
or  heard,  about  Mr.  Pollard?  A.  I  saw  him 
fall ;  the  next  thing  I  saw  him  falL  Q.  And 
that  was  bow  long  after  you  turned  around, 
Just  a  moment  or  any  Jength  of  time?    A.  I 


Just  had  time  to  turn  around.  Q.  And  the  last 
thing  you  bad  said  to  him  was  to  come  there, 
and  you  and  he  would  cut  out  the  corrugated 
iron?  A  Yes,  sir.  Q.  These  measurements 
were  for  tbe  purpose  of  putting  tbe  corrugat- 
ed iron  on  tbe  wall,  were  they?  A.  Yes,  sir. 
Q.  Did  they  have  anything  to  do  with  the 
wires?  I  say,  did  the  measurements  have 
anything  to  do  with  tbe  «;ires  or  the  dis- 
tance to  the  wires  from  the  building?  A. 
Well,  not  particularly;  no.  Q.  Well,  I  say, 
were  you  measuring  the  distance  from  the 
building  to  the  wires,  or  anything  of  that 
kind?  A.  No,  sir.  Q.  And  your  measure- 
ments related,  exclusively,  then,  to  the 
places  where  you  put  tbe  corrugated  iron  on 
the  building?  A.  Yes,  sir.  Q.  And  you  had 
finished  that  work  before  Mr.  Pollard  was 
killed,  all  the  measurements?  A.  Yes,  sir. 
Q.  And  you  had  turned,  and  told  him  to 
come  with  you,  back  to  the  ceiling  of  tbe 
building  to  cut  the  iron?  A.  Yes,  sir.  Q. 
That  was  the  last  order  you  gave  him,  was 
it?  A.  Yes,  sir.  Q.  Last  time  you  saw  him 
until  he  was  shocked?  A.  Yes,  sir.  Q.  Did 
you  tell  Mr.  Pollard  whether  he  was  to  take 
the  corragated  iron  to  the  comer,  or  leave  it 
off —  A  Leave  the  last  sheet  off.  Q.  You 
told  Mm  to  do  that,  did  vou,  to  leave  the 
sheet  offt  A.  Yes,  sir.  Q.  He  was  not  to 
put  that  on  until  the  wires  were  removed  t 
Is  that  what  you  told  himT    A.  Yes." 

Witness  was  then  taken  for  further  exami- 
nation by  one  of  counsel  for  the  plaintiff,  and 
testified  as  follows.:  "Q.  Did  you  tell  him 
thaV  that  you  were  not  going  to  put  the  last 
sheet  on  untU  the  wires  were  removed? 
Were  you  going  to  remove  the  wires?  A. 
Yes,  sir.  Q.  Did  yon  know  that?  A.  Yes, 
sir.  Q.  Who  told  you  that?  A  It  was  nec- 
essary to  get  the  building  completed.  Q. 
What?  A.  Get  the  building  completed.  Q. 
You  couldn't  get  the  building  completed  with- 
out removing  the  wires?  A  Not  altogether. 
Q.  Why?  A.  Too  close.  Q.  The  wires  were 
too  dose  to  the  building,  and  had  to  be  re- 
moved? A.  Yes,  sir.  Q.  Had  any  one  told 
you  that  or  did  you  Just  know  that  yourself? 
A.  Oh,  I  could  see  it  Q.  You  could  see  it 
anybody  up  there  could  have  seen  it  that  the 
wires  were  too  close,  that  you  couldn't  com- 
plete the  building  without  removing  them? 
A.  Yes,  sir." 

Oronlund  further  testified  upon  cross-ex- 
amination: "Q.  Had  the  roof  be^i  put  on, 
the  corrugated  iron  of  the  roof,  had  it  been 
put  on  at  that  time?  A.  No,  sir.  Q.  How 
much  closer  would  the  roof  come  to  the 
wires  than  the  corrugated  iron  on  the  build- 
ing, bow  much  closer  would  It  extend?  A. 
About  2^  feet  Q.  Were  you  engaged  at  all 
in  putting  on  the  roof  at  that  time?  A.  No, 
sir.  Q.  Hadn't  started  on  that  at  all?  A. 
No,  sir.  Q.  What  you  were  doing  was  get- 
ting ready  to  put  the  corrugated  iron  on  tbe 
end  of  the  building,  and  that  was  2^^  feet 
further  away  than  the  roof  would  be?  A. 
Yes,  air ;  about  2  or  3  feet    Q.  And  you  bad 
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Instructed  Mr.  Pollard  not  to  put  the  piece 
on  next  to  the  comer,  on  the  gable  endY  A. 
Yes,  sir." 

From  this  testimony,  it  appears  that  all  of 
the  measurements  had  been  made  before  the 
accident,  and  that  there  was  no  occasion  for 
Pollard  to  go  to  the  corner  and  to  use  his 
rule  there,  as  be  evidently  did,  because  it 
was  found  by  bis  side  when  his  corpse  lay 
on  the  ground,  and  the  rule  was  burned  and 
marked  with  the  deadly  current  that  had 
passed  through  It  into  his  body.  It  is  un- 
contradicted testimony  that  Gronlund,  after 
giving  orders  to  Pollard  to  follow  him,  and 
help  with  the  cutting  of  the  metal  which  was 
located  far  beyond  any  possible  danger  from 
the  electric  current,  turned  toward  the  pile 
of  corrugated  iron,  and  it  was  then  that  Pol- 
lard, without  necessity,  and  contrary  to  or- 
ders, approached  a  place  of  great  danger,  and 
extended  his  ruler  within  the  malign  power 
of  the  electric  current  But  it  is  argued  that 
the  testimony  given  by  Gronlund  at  the  coro- 
ner's inquest  contradicts  that  which  is  quot- 
ed above.  The  material  part  of  his  testi- 
mony before  the  coroner  was  as  follows : 
"As  the  foreman,  I  instructed  Mr.  Pollard  to 
put  on  some  iron  on  the  gable  end  of  the 
building.  I  came  up  there  after  a  while,  and 
took  a  measure  but  to  measure  a  sheet  of 
Iron,  and  was  going  to  have  It  cut,  and  I 
turned  back,  from  where  Mr.  Pollard  was,  on 
a  platform  he  had  built,  to  cut  that  Iron,  and 
the  same  time  Mr.  PoUard  turned  back  the 
other  way,  to  get  some  more  measures,  and 
I  heard  the  flash  of  the  fire  from  the  wire. 
I  turned  back  and  saw  the  fire  all  around  Mr. 
Pollard's  head,  and  b^ore  I  could  step  a 
step,  he  was  half  way  to  the  ground.  Q. 
Now,  these  wires  come  along  this  point  of 
the  building  from  6  to  10  Inches?  A.  Tes, 
sir.  Q.  Then  you  think  that  Mr.  Pollard 
was  there  in  the  act  of  taking  measurements 
on  this  point?  A.  Yes,  sir.  Q.  Is  this  rule 
his?  A.  Yes,  sir.  Q.  This  cut  is  marked  on 
it— B.  P.,  is  that  It?  A.  Xes,  sir.  Q.  Did 
you  ever  see  this  rule  before  his  death?  A. 
I  saw  the  rule  in  his  hands ;  but  I  never  no- 
ticed It  before.  Q.  Ever  notice  the  burned 
part  before?  A.  No,  sir."  When  confronted 
with  this  testimony  at  the  trial,  he  said,  by 
way  of  explanation :  "I  suppose  that  he  was 
taldng  measurements,  because  I  never  gave 
him  orders  to,  and  it  wasn't  necessary."  We 
do  not  find  any  serious  conflict,  or  indeed 
any  conflict  at  all,  between  the  testimony  of 
Gronlund  at  the  inquest  and  that  given  at 
the  trial.  His  statement  that  Pollard  was 
taking  measurements  was  an  expression  of 
opinion  amply  justified  by  the  circumstances 
of  the  latter's  death ;  but  he  did  not  testify 
to  anything  at  the  coroner's  Inquest  in  con- 
tradiction to  the  testimony  afterwards  given 
that  there  was  no  necessity  for  further  meas- 
urements, and  that  Pollard  had  been  ordered 
to  do  work  well  without  the  sphere  of  dan- 
ger. While  the  testimony  given  at  the  in- 
quest was  less  full  and  explicit  than  that 


elicited  from  Gronlund  at  tii«  trial,  both 
statements  may  be  perfectly  true  and  yet  en- 
tirely free  from  Inconsistency. 

Clark  Stephenson,  the  only  other  witness 
who  was  near  Pollard  at  the  moment  of  the 
fatality,  testified  in  part  as  follows:  "We 
were  working  downstairs  on  some  other  busi- 
ness In  connection  with  the  ice  plant,  until 
about  11  o'clock,  and  then  Mr.  Gronlund  di- 
rected us  to  go  on  up  there  and  put  this  cor- 
rugated Iron  on  the  gable.  •  •  •  He  told 
us  to  go  up  on  the  gable  end  on  the  north- 
west comer  of  the  building;  that  is,  right  ad- 
jacent where  these  power  lines  run.  We  were 
to  put  this  corrugated  iron  on  the  gable  end. 
The  cement  comes  up  to  the  roof,  and  thai 
from  there  up  on  the  gable  is  corrugated 
iron;  that  Is,  under  the  roof.  None  of  that 
corrugated  iron  had  been  put  on  the  gable 
at  that  time.  That  part  of  the  roof  was  not 
covered  yet  either;  but  I  think  the  other 
part  had,  a  section  back.  There  might  have 
been  some  12  or  14  feet  bade,  or  20  feet; 

I  don't  remember  Just  now.  There  was 
quite  a  space  left  there.  When  we  received 
these  instructions  from  Mr.  Gronlund  we 
went  up  there  to  the  gable.    That  was  about 

II  o'clock  in  the  morning.  After  we  got 
up  there,  Mr.  Pollard  paid  attention  to  the 
iron,  and  at  that  tlme^  I  think,  when  we  bad 
the  Instructions,  Mr.  Gronlund  said  that  one 
of  OS  should  take  a  line  with  u&  ,  Mr.  Pol- 
lard, I  think  he  said,  didn't  have  any  Une, 
and  BO  I  took  my  line.  I  was  starting  a  line 
at  that  time  for  the  bottom  part  of  this  cor- 
rugated iron,  and  Mr.  PoUard  and  Mr.  Gron- 
lund were  cutting  the  first  sheet  next  to  the 
comer.  This  would  be  the  second  sheet  from 
the  corner.  They  were  fitting  the  bevel  for 
the  roof.  Q.  And  on  which  side  was  that  of 
the  building?  A.  That  was  on  the  south,  or 
the  east  side — east  Q.  Next  to  the  wires? 
A.  Yes,  sir.  Q.  That  is  what  we  would  call 
the  west  side,  I  think?  A.  Yes,  that  Is  the 
west  side;  I  am  a  little  changed  around.  I 
mean  the  side  next  to  that  power  Une,  next 
to  the  Southern  Pacific  Railroad.  The  buUd- 
ing  was  situated  along  East  avenue ;  it  came 
corner  ways  to  East  avenue,  and  I  remember 
was  next  to  the  wires.  Mr.  Pollard  and  Mr. 
Gronlund  were  fitting  that  first  sheet  of  cor- 
rugated Iron,  and  of  course  I  couldn't  say 
what  he  was  doing  exactly.  I  was  paying-at- 
tention to  this  line.  I  was  striking  a  chalk 
Une  to  make  a  mark  for  a  i)olnt  I  was 
not  paying  attention  very  much  to  Mr.  Pol- 
lard and  Mr.  Gronlund  then.  Mr.  PoUard 
was  standing  right  Inside  of  the  rafter,  I 
think,  nearly  at  the  corner  of  the  building. 
He  was  not  exactly  at  the  comer,  nearly, 
within  a  few  feet  of  it  and  I  think  he  was 
standing  on  the  Inside  waU.  Where  the  Joists 
come  there  is  the  rafter  comes  up  some  3  or 
4  feet  above  the  wall,  above  the  top  part  of 
the  wall,  the  way  the  building  Is  made.  He 
was  standing  on  the  portion  of  the  waU  that 
projected  up,  I  thifik  on  the  cement  waU; 
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but  I  couldn't  Jnst  exactly  say  what  he  was 
doing  at  that  particular  time.  I  was  not 
looking  at  blm.  I  couldn't  say  whether  he 
bad  any  rule  out,  or  anything  of  that  kind. 
I  don't  know  much  about  the  accident.  I 
wa.sn't  looking  at  blm  when  the  accident  oc- 
curred. I  was  sideways,  about  sideways, 
and  I  heard  this  noise,  slzzlng  noise,  that 
electricity  makes  when  It  hits  anything.  I 
looked  around,  and  he  was  toppling  over. 
•  •  •  Q.  Had  you  seen  Mr.  PoUard  that 
morning  while  yon  were  up  on  the  roof  on 
this  gable  maUng  these  measurements?  A.  I 
wasn't  paying  any  attention.  Yea;  itr.  Oron- 
lund  and  Mm  were  making  these  measure- 
ments on  this  first  sheet  of  iron.  Q.  As  you 
didn't  see  blm  the  exact  moment  when  he 
got  bis  electric  shock,  you  don't  know  what 
it  was  that  he  touched,  or  what  touched  him? 
A.  No;  I  couldn't  say  as  to  that  I  couldn't 
say  bow  be  came  in  connection  with  the  wires 
there.  I  didn't  hear  any  conversation  be- 
tween them  just  before  the  accident.  I 
couldn't  say  how  Mr.  Pollard  came  In  contact 
with  the  wires.  These  measurements  were 
being  taken  to  get  the  slope  of  the  roof,  and 
the  base  of  the  corrugated  iron,  so  that  It 
could  be  cut  to  fit  In  the  gable,  to  get  the  bev- 
el. The  measurements  they  were  taking  all 
pertained  to  the  wall  of  the  gable."  Upon  re- 
direct examination  the  witness  said :  "Where 
Mr.  Pollard  was  working  his  body  would  be 
5  or  6  feet  from  the  wires,  somewhere  along 
there,  I  should  Judge.  If  be  was  bending 
over  with  hla  face  fronting  to  the  Interior 
of  the  building,  his  body  would  come  out 
very  much  closer  to  the  wires."  This  testi- 
mony is  corroborative  rather  than  contradic- 
tory of  that  given  by  Gronlund.  That  the 
foreman  bad  turned  his  attention  to  the  cor- 
rugated iron  before  the  accident  appears  from 
what  Stephenson  says,  as  weU  as  from  Gron- 
lund's  statement  Stephenson  could  not  hear 
what  conversation  x>assed  between  the  fore- 
man and  Pollard.  His  testimony,  therefore, 
does  not  contradict  the  foreman's  story  that 
Pollard  had  been  directed  to  work  far  from 
the  zone  of  danger.*  Indeed,  Stephenson's 
testimony  is  not  of  great  value  in  placing 
Pollard  Just  before  the  accident  for  he  said, 
"I  wasn't  looking  at  Iilm  Just  before  the  ac- 
cident occurred." 

[3]  We  are  forced  to  the  conclusion,  after  a 
careful  perusal  of  all  the  evidence,  that,  even 
If  we  fully  grant  the  power  of  the  Jury  to 
reject  any  part  of  the  testimony  of  a  witness, 
and  to  accept  any  other  part,  there  are  no  se- 
lected portions  of  the  narratives  of  these  two 
principal  witnesses  which  will  support  the 
verdict  No  serious  attack  Is  made  upon 
their  stories;  but  as  appellant's  counsel  apt- 
ly say,  were  they  discredited  as  to  any  part 
of  their  testimony  that  would  "avail  plaintiff 
nothing,  because  there  is  no  other  testimony"? 
Plaintiff's  own  counsel,  as  we  have  shown  in 
the  quotations  made  above,  brought  out  by 
leading  questions,  in  his  examination  of  Gron- 


lund, that  anybody  could  bare  seen  that  the 
building  could  not  be  completed  without  re- 
moving the  wires.  This  statement  from  plain- 
tiff's own  witness,  so  elicited,  would  show 
that  the  deceased,  who  had  worked  for  years 
around  buildings  under  modem  conditions, 
must  have  known  the  danger  of  getting  near 
highly  charged  wires.  Dangers  from  such  a 
source  are  presumed  to  be  familiar  to  men  of 
average  intelligence.  Shade  v.  Bay  County 
Power  Co.,  152  Cal.  12,  92  Pac.  62.  But  In 
addition  to  all  this  we  have  the  testimony 
of  Gronlund,  uncontradicted  and  emphasized, 
also,  by  the  leading  questions  of  one  of  plain- 
tiff's counsel,  that  the  last  sheet  of  metal 
was  not  to  be  placed  on  that  part  of  the 
gable  end  of  the  roof  nearest  the  northwest 
corner  of  the  building  until  after  the  re- 
moval of  the  wires.  Plaintiff,  having  intro- 
duced these  witnesses,  and  having  brought 
out  such  statements,  which  are  nnattacked 
and  uncontradicted,  cannot  well  say  that  they 
would  be  modified  by  the  other  parts  of  the 
record  which  show  none  of  the  circumstanc- 
es of  Pollard's  death.  Plaintiff's  own  proof 
was  tliat  at  the  moment  of  the  accident  Pol- 
lard was  acting  outside  the  scope  of  his  em- 
ployment and  against  the  order  of  Ms  mas- 
ter. While  It  is  most  regrettable  that  tempo- 
rary forgetf  ulness  or  a  reckless  curiosity  hur- 
ried him  to  an  untimely  death,  we  cannot, 
upon  the  record,  find  his  employer  or  Its  co- 
defendant  responsible  therefor.  The  rule  ap- 
plicable to  this  case  is  well  expressed  by 
Thompson  in  his  work  on  Negligence,  as  fol- 
lows: 

"Sec.  5395.  If  a  servant  violates  known 
rules  devised  and  promulgated  by  the  master 
to  promote  his  safety,  and  Is  injured  in  con- 
sequence of  such  violation,  he  cannot  make 
his  own  fault  the  ground  of  recovering  dam- 
ages from  his  master,  but  must  take  the  con- 
sequences of  his  disobedience,  his  folly,  or 
his  recklessness. 

"Sec.  5396.  The  rule  is  the  same  in  the 
case  where  a  servant  brings  an  Injury  upon 
himself  in  consequence  of  violating  special 
or  particular  orders  which  he  has  received 
in  a  given  Juncture;  be  cannot  make  his  own 
fault  In  violating  such  orders  the  ground  of 
recovering  damages  for  the  injury  which  he 
thus  brings  upon  himself." 

[4]  While  undoubtedly  it  was  the  employ- 
er's duty  to  furnish  a  safe  place  for  Pollard 
to  work  in,  that  duty  did  not  extend  to  his 
protection  beyond  the  limits  of  the  space  al- 
lotted to  him,  and  In  which  he  was  ordered 
to  assist  the  foreman.  Kennedy  v.  Chase, 
119  Cal.  638,  52  Pac.  33,  63  Am.  St  Rep.  163. 

[6]  Nor  does  the  evidence  herein  bring  the 
case  within  the  rule  of  temporary,  excusable 
icorgetf ulness  announced  in  such  cases  as 
Glraudl  v.  Electric  Imp.  Co.,  107  Cal.  125,  40 
Pac.  108.  28  L.  R.  A.  596,  48  Am.  St  Rep. 
114,  and  Jacobson  v.  Oakland  Meat  etc.,  Co., 
161  Cal.  430,  119  Pac.  653,  Ann.  Cas.  1913B, 
1194.     Rather  does  it  come  under  the  rale 
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that  onewbo  places  himself  in  the  way  of  an 
obvions  and  well-understood  peril  is  guilty  of 
contributory  negligence  which  bars  recovery 
for  his  injury  or  death.  Brett  y.  Frank  & 
Co.,  153  Cal.  270,  04  Pac.  1051 ;  s.  c.,  162  Cal. 
736,  124  Pac.  437;  Ergo  v.  Merced  Falls  Gaa 
&  Elec.  Co.,  161  CaL  335,  119  Pac.  101,  41  L. 
B.  A.  (N.  S.)  79;  Bresette  v.  E.  B.  &  A.  L. 
Stone  Co.,  162  Cal.  75, 121  Pac.  312 ;  Reynolds 
v.  Los  Angeles  Gas  &  Elec.  Co.,  162  CaL  327, 
122  Pac.  962,  30  L.  R.  A.  (N.  S.)  896. 
The  Judgment  Is  reversed. 

We  concur:  SHAW,  J.;  HENSHAW,  J.; 
LORIOAN,  J.;  ANGELLOTTI,  i. 

(167  Cal.  176) 

Id  n  PURCELL'S  ESTATB.     (L.  A.  3540.) 

(Supreme  Court  of  California.     Jan.  26,  1014.) 

1.  WiLM  (I  676*)— Pbkcatobt  Tbust. 

A  will  provided  that  testatrix  gave  the 
residue  of  her  estate  of  every  nature  to  P.,  the 
brother  of  her  deceased  husband,  and  that: 
"It  has  always  been  my  intention  and  purpose 
to  devote  a  large  part  of  my  estate  to  charita- 
ble purposes  and  uses,  and  to  make  such  pro- 
visions therefor  in  my  will.  But  under  the 
exigencies  of  this  will  I  am  not  now  able  to 
designate  the  particular  charities  and  benevo- 
lences to  which  I  *  *  *  desire  to  extend  my 
bounty.  The  said  P.,  however,  is  fully  aware  of 
and  understands  my  desires  in  this  regard,  and 
I  have  full  confidence  in  hbn  that  he  will,  in 
his  judgment,  respect  and  endeavor  to  carry 
out  my  said  wishes  and  desires.  J  therefore 
request  of  him  to  do  so,  so  far  as  he  may  iliink 
proper,  without^  however,  intending,  by  this 
clause  or  anything  that  may  be  lierein  stated, 
to  create  any  trust  or  to  place  any  limitations 
npon  the  said  P.,  *  *  *  in  respect  to  the 
said  legacy."  Held,  that  the  will  did  not  create 
a  precatory  trust. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  1587-1580;    Dec.  Dig.  I  675.*] 

2.  Trusts  (J  360*)— Sbcbr   Trusts— Estab- 
usHMsm. 

An  independent  action  in  equity  would  be 
necessary  to  develop  a  secret  testamentary 
trust,  and  such  a  trust  could  not  be  shown  on 
an  appeal  from  a  decree  of  distribution. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  Ji  823,  824;    Dec.  Dig.  |  359.*] 

3.  WiLus   (I  676*)— CoNSTBUCTiON- Pbkcato- 

BT  WOBDS. 

Precatory  words  will  not  be  deemed  to 
have  created  a  trust,  unless  testator  intended 
to  impose  an  imperative  obligation  and  to  ex- 
clude the  exercise  of  discretion  by  the  person 
to  whom  the  precatory  words  are  addressed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  t$  1587-1689;   Dec.  Dig.  (  676.*] 

Department  2.  Appeal  from  Superior 
Court,  Lios  Angelea  County;  James  C.  Rives, 
Judge. 

In  the  matter  of  the  estate  of  Mary  B. 
Pntcell,  deceased.  From  the  decree  of  dis- 
tribution, the  objecting  heirs  at  law  appeal. 
Decree  affirmed. 

See,  also,  164  CaL  80O,  128  Pae.  932. 

Ball  &  Ball,  Thomas  BaU,  and  Murphey  & 
Poplin,  all  of  Los  Angeles,  and  Park  Hen- 
Bbaw,  of  Chico,  for  appellants.  Valentine  & 
Newby,  of  Los  Angeles,  for  respondent 


MELVIN,  J.  The  one  question  presented 
by  this  appeal  from  the  decree  of  distribu- 
tion in  the  estate  of  Mary  B.  Purcell,  deceas- 
ed, is  this:  Was  a  precatory  trust  estab- 
lished by  the  seventeenth  section  of  said 
wUl? 

The  estate  is  a  large  one,  having  a  value 
of  more  than  $420,000.  The  specific  bequests 
disposed  of  $141,000,  leaving  something  more 
than  $230,000  to  Charles  A.  Paroell,  as 
residuary  legatee.  By  another  4daa8e  of  the 
will  he  was  left  a  spedflc  beqnest  of  $30,000. 
Appellants,  heirs  at  law  of  the  deceased,  are 
appealing  npon  the  theory  that  the  residu- 
ary beqnest  is  in  violation  of  section  1313 
of  the  Civil  Code,  because  it  is  contrary  to 
the  provision  in  that  section  limiting  the 
proportion  of  an  estate  which  may  be  devised 
or  bequeathed  in  trust  for  charitable  naes. 
The  probate  court  sustained  the  wilL 

The  paragraph  of  the  will  which  is  here 
attacked  is  as  follows : 

"I  hereby  give,  devise  and  l>equeatli  all  ai 
the  rest,  residue  and  remamder  of  all  my  es- 
tate, real,  personal,  and  mixed,  of  every 
name  and  nature  and  wheresoever  situated, 
to  said  Charles  A.  PurceQ  of  Oak  Park,  DU- 
nois,  brother  of  my  deceased  husband.  It 
has  always  been  my-  desire  and  purpose  to 
devote  a  large  part  of  my  property  and  es- 
tate to  diarltable  purposes  and  uses,  and 
to  make  such  provisions  therefor  in  my  wilL 
But  under  the  ezigencieB  of  this  will  I  am 
not  now  able  to  designate  the  particular 
charities  and  benevolences  to  which  I  Maiy 
B.  Puroell  desire  to  extend  my  bounty.  The 
said  Charles  A.  ):^ircell,  however,  is  folly 
aware  of  and  understands  my  desireB  in 
this  regard,  and  I  have  full  confidence  in 
him  that  lie  will,  in  bis  Judgment,  respect 
and  endeavor  to  carry  out  my  said  wishes 
and  desires.  I  therefore  request  of  him  to 
do  so,  so  far  as  he  may  think  proper,  with- 
out, however,  intending  by  this  clause  or 
anything  that  may  be  herein  stated,  to  cre- 
ate any  trust  or  to  place  any  Umltationa 
upon  the  said  Charles  A.  Purcell,  residosiy 
legatee,  in  respect  to  the  said  legacy." 

[1]  Assuming  that  the  heirs  at  law  bsve 
the  right  to  appeal,  the  part  of  tbe  win 
quoted  above  was  properly  declared  valid. 
It  does  not  create  a  precatory  trust  But, 
even  if  it  did,  the  proportion  of  the  estate 
not  permitted  by  law  to  be  so  bequeathed 
and  devised  would,  under  the  provisions  of 
section  1313  of  the  Civil  Code,  go  to  the 
residuary  legatee  if  one  were  named  in  the 
will,  and  one  is  so  designated.  However, 
we  will  discuss  the  will,  as  counsel  have 
done,  upon  the  theory  that  appellants  are 
rightfully  here. 

[2]  It  is  to  be  noted  that  no  contest  or  ot>= 
position  was  made  at  the  hearing  on  the 
petition  for  distribution  as  contemplated  by 
secUon  1668  of  the  Code  of  Civil  Procedure. 
It  is  apparent,  therefore,  that  appellants 
depend  upon  the  phraseology  of  the  wlU  it- 
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■df  for  a  reversal  of  tiie  mllng  of  tiie  pro- 
iiate  court  The  words  of  the  will  are  to  be 
taken  In  their  ordinary  and  giammatlcal 
■Ignlflcance,  unless  a  clear  Intention  to  use 
them  In  another  sense  can  be  collected.  Sec- 
tion 1324,  ClT.  Code.  From  the  words  of  the 
seventeenth  clause,  there  can  be  no  donbt 
tltat  the  testatrix  did  not  intend  to  create 
a  trust  She  inserted  the  most  emphatic 
disclaimer  to  any  such  intention,  and,  un- 
less we  feel  bound  to  say  that  she  was  to- 
tally disingenuous,  we  must  give  full  value 
to  her  declaration  that  she  desired  to  place 
no  limitation  upon  Charles  A.  Purcell  in  re- 
spect to  the  legacy.  The  meaning  of  her 
words  is  unmistakable,  and  her  intention 
not  to  create  a  trust  must  govern.  As  there 
was  no  evidence  taken  with  reference  to  any 
understanding  between  Mrs.  Purcell  and  the 
residuary  legatee,  there  is  no  question  of  a 
secret  trust  presented,  nor  could  there  be 
such  a  question  on  this  appeal.  A  separate 
and  Independent  action  in  equity  would  be 
necessary  to  develop  such  a  trust,  rather 
thau  an  appeal  from  a  decree  of  distribution. 
In  re  Sharp,  17  Cal.  App.  634,  120  Pac.  1079. 
While  the  will  of  Mrs.  Purcell  contained 
words  of  a  precatory  or  recommendatory  na- 
ture, there  is  no  room  for  construction,  be- 
cause she  emphatically  declares  therein  that 
she  does  not  Intend  that  a  trust  be  created, 
nor  that  the  residuary  legatee  and  devisee 
be  bound  to  apply  his  Inheritance  to  any 
particular  purpose.  The  phraseology  of  her 
will  is  quite  similar  to  that  contained  In  the 
testament  of  Mrs.  Sharp  which  was  upheld 
by  the  District  Court  of  Appeal  in  O'Donnell 
T.  Murphy,  17  CaL  App.  626,  120  Paa  1076, 
a  case  in  which  this  court  denied  a  petition 
■for  rehearing. 

[3]  It  is  the  settled  law  in  California  that 
precatory  words  are  not  to  be  regarded  as 
creating  a  trust  unless  it  appear  that  the 
testator  intended  to  Impose  an  imperative 
obligation  and  to  exclude  the  exercise  of  dis- 
cretion on  the  part  of  the  i)er8on  to  whom 
the  recommendatory  words  are  addressed. 
Other  Califomian  authorities  sustaining  such 
an  interpretation  are  Estate  of  Mitchell, 
160  Cal.  619,  117  Pac.  774;  Estate  of  Marti, 
132  Cal.  667,  61  Paa  964,  64  Pac.  1071 ;  Kaufl- 
man  v.  Gries,  141  Cal.  297,  74  Pac.  846. 

The  decree  of  distribution  from  which  this 
appeal  is  taken  is  affirmed. 

We  concur:    HBNSHAW,!.;  LORIGAN.J. 


(167  Cal.  69) 

SMITH  V.  POST. 


(L.  A. 


(Supreme  Court  of  California.    Jan.  15,  1914. 
Rehearing  Denied  Feb.  13,  1914.) 

1.  Tknoob  and  PuBCHAsxa  (}  18*)— Option 

OB  CONTBAOT  OT  PUBCHASB. 

Even  if  an  agreement  to  purchase  land  was 
originally  a  mere  option,  It  became  an  executory 
contract  of  sale  where  the  purchaser  made  the 
payments  contemplated    by   the   contract,   and 


bound  herself  to  perform  eert^n  conditions,  and 
also  to  make  certain  payments  on  the  property 
within  a  stipulated  time. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  t  23 ;  Dec.  Dig.  S  18.*] 

2.  Vkndob  and  Pubchasxb  a  78*)— TiMK  of 
Pekfobmanoe. 

Where  a  contract  for  the  sale  of  land  re- 
quired the  Durchaaer  to  make  certain  nayments 
at  stipulated  times,  the  time  of  payment  was  of 
the  essence  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Puichaser,  Cent  Dig.  }}  121-126;  Dec.  Dig.  | 
78.*] 

3.  VXNDOB  AND   PrntCHASKB  (|  93*)— Bbkach 
BT  PtTBOHABEB. 

The  failure  of  a  purchaser,  under  an  execu- 
tory contract  of  sale,  to  make  a  payment  of  the 
purchase  price  at  the  time  stipulated  released 
the  vendor  from  conveying  as  agreed. 

[EM.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  153,  154;  Dea  Dig.  | 
93.*] 

4.  Bbokkbs  (i  64*)— Pbbfobuanob  or  Oon- 

TBACT. 

A  sale  of  land  was  not  made  under  a  con- 
tract of  purchase  procured  by  a  broker,  where 
that  contract  was  terminated  because  the  pur- 
chaser thereimder  defaulted  in  payment  as 
agreed,  and  the  sales  were  actually  made  to 
other  persons  at  a  different  price  and  on  differ- 
ent terms. 

[Ed.  Note. — For  other  eases,  see  Brokers,  Cent 
Dig.  a  67,  97 :   Dec  Dig.  |  64.*] 

6.  Bbokbbb  (}  60*)— Right  to  CoioassioNS— 

Nbcessitt  or  Contbaot. 

The  owner  of  land  was  not  liable  for  com- 
missions,' where  it  was  not  sold  under  the  con- 
tract upon  the  performance  of  which  a  broker 
was  entitled  to  commissions  irrespective  of 
whether  he  believed  he  was  entitled  to  or  ex- 
pected to  receive  commissions. 

[EM.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  }  91;   Dec  Dig.  i  60.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Paul  J.  McCormick, 
Judge. 

Action  by  Julius  R.  Smith  against  M.  B.. 
Post  From  a  Judgment  for  plaintifF,  and 
an  order  denying  a  new  trial,  defendant 
appeals.    Reversed. 

Uunsaker  &  Britt  W.  B.  Mitchell,  and 
Waterman  &  Oreen,  all  of  Los  Angeles,  for 
appellant  Valentine  &  Newby,  of  Los  An- 
geles, for  respondent 


HENSHAW,  J.  -This  action  is  by  the  as- 
signee of  a  real  estate  broker  to  recover  com- 
missions  for  the  sale  of  defendant's  prop- 
erty. Plalntm  recovered  Judgment  and  from 
that  judgment  and  from  the  Order  denying  his 
motion  for  a  new  trial  defendant  appeals. 

There  is  littie  or  no  dispute  over  the  facts, 
since  the  transactions  of  the  parties  are  in 
most  If  not  in  all,  essentials  evidenced  by 
writings.  There  is  a  wide  variance,  how- 
ever, over  the  conclusions  of  law  which 
should  be  drawn  from  the  facts. 

They  may  be  thus  stated:  Defendant  was 
the  owner  of  1,280  acres  of  land  which  he 
was  wining  to  sell  for  $275  an  acre,  receiving 
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9100,000  In  cash,  the  remainder  upon  promi- 
8ory  notes  secured  by  mortgage.  Several  real 
estate  agents  had  been  endearorlng  to  find  a 
purchaser  for  the  property,  and  Oscar  B. 
Smith,  himself  a  real  estate  agent  and  plain- 
tiff's assignor,  became  Interested  in  the  mat- 
ter. Oscar  B.  Smith  had  for  a  client  Nellie 
M.  Bllhom,  who  he  thought  would  herself  or 
with  her  friends  purchase  the  property.  Cer- 
tain papers  were  then  executed,  upon  August 
18th  and  19th  and  placed  In  escrow  with  "the 
ntle  Insurance  &  Trust  Company  of  Los 
Angeles.  Defendant,  over  his  signature, 
agreed  to  sell  his  land  to  Nellie  M.  Bllhorn  alt 
$275  per  acre  upon  terms.  Those  terms  were 
the  payment  In  hand  of  $2,000,  the  receipt 
of  which  was  acknowledged,  $3,000  to  be  paid 
on  September  1st,  and  $95,000  on  or  before 
60  days  from  the  date  of  the  instrument. 
Upon  this  payment  of  $95,000  the  deed  of 
Post  was  to  be  made  to  Nellie  M.  Bllhorn,  and 
she  In  turn  was  to  execute  her  note,  secured 
by  mortgage  upon  the  property,  for  the  sum 
of  $252,000.  Then  followed  this  clause:  "At 
the  option  of  the  said  grantee,  I  will,  in  lieu 
of  tlve  deed  to  be  handed  you  in  accordance 
with  the  foregoing  instructions,  execute  three 
deeds  to  such  party  as  may  be  named  by  the 
said  Nellie  M.  Bllhorn,  conveying  respectively 
the  property  in  said  section  2,  said  section  11, 
and  said  section  14  as  above  described,  in 
which  event  the  said  sum  of  $100,000.00  shall 
be  paid  in  the  manner  hereinbefore  called  for, 
but  as  to  the  mortgages,  yon  will  receive  from 
the  grantee  In  the  deed  as  to  the  said  portion 
of  section  2  a  note  for  $51,188.00,  and  from 
the  grantee  in  the  deed  as  to  said  portion  of 
section  11  a  note  for  $106,816.00  and  from 
the  grantee  in  the  deed  to  the  said  portion 
of  secUon  14  a  note  for  $94,496.00,  all  of  said 
notes  and  the  mortgages  securing  same  to  be 
In  the  form  and  othervrtse  according  to  the 
terms  of  the  note  and  mortgage  of  $252,000.00 
hereinbefore  called  for." 

At  the  same  time  Oscar  B.  Smith,  repre- 
senting himself  and  signing  as  agent  of  Nel- 
lie M.  Bllhorn,  agreed  to  pay,  through  the 
Title  Insurance  &  Trust  Company,  the  sum  of 
$3,000  on  account  of  the  purchase  price  of  the 
property  on  September  1st,  and  $95,000  on 
or  before  October  18th,  and  upon  the  making 
of  the  latter  payment  to  receive  the  deed 
from  Post  and  execute  the  note  and  mort- 
gage as  above  set  forth.  On  September  Ist 
the  $3,uo0  payment  was  made  and  the  real 
estate  agents  who  were  interested  in  the  com- 
missions to  be  secured  from  the  sale  of  the 
ranch  entered  into  an  agreement  with  each 
other  for  the  division  of  those  commissions, 
estimated  upon  the  basis  of  5  per  cent  of  the 
selling  price.  The  sum  of  $6,040  was  ap- 
portioned to  Oscar  B.  Smith.  At  the  foot  of 
this  agreement,  which  was  wholly  between 
the  real  estate  brokers  and  agents,  and  fol- 
lowing their  signatures,  defendant  Post,  over 
his  signature,  declared  as  follows:  "I  hereby 
agree  to  pay  the  above  when  the  first  pay- 


ment of  $100,000.00  Is  completed."  The  next 
fact  of  consequence  is  the  fallnre  of  Nellie 
M.  Bllhom  to  make  the  $95,000  payment  up- 
on October  18th.  Oscar  B.  Smith  took  up  the 
matter  with  defendant,  explaining  to  him 
Mrs.  Bilhom's  Inability,  and  that  a  syndicate 
composed  of  certain  Los  Angeles  men  con- 
templated the  purchase  of  the  property,  and 
that  he.  Smith,  desired  an  extension  of  time. 
The  result  of  this  conversation  was  a  memo- 
randum signed  by  Post  and  delivered  to  the 
escrowee,  extending  the  time  for  the  deposit 
of  money  and  note  and  mortgage  "as  called 
for  In  my  said  original  instructions,  from 
October  18,  1909,  to  on  or  before  October  23, 
1909,  provided,  however,  that  my  grantee  or 
her  representative  shall  this  date  deposit  a 
further  sum  of  $2,000.00,  which  will  make  a 
total  of  $7,000.00  in  your  possession  to  apply 
on  tBe  total  amount  of  the  $100,000  cash  pay- 
ment originally  called  for,  and  provided  also 
that  the  said  grantee  or  her  representatives  ■ 
provide  that  the  said  sum  of  $7,000.00  shall 
be  forfeited  to  me  as  liquidated  damages  In 
case  the  balance  of  the  money  required,  to- 
gether with  the  notes  and  mortgage  called  for 
is  not  deposited  with  you  in  this  escrow  on 
or  before  October  23,  1909."  In  the  same  con- 
nection, Oscar  B.  Smith  signed  and  deposited 
with  the  Title  Insurance  &  Trust  Company 
the  following:  "I  hand  you  herewith  my 
check  for  a  further  sum  of  $2,000.00  and  in 
the  event  the  balance  of  the  cash  portion  of 
the  purchase  price,  together  with  the  notes 
and  mortgage  as  required  are  not  deposited  In 
this  escrow  on  or  before  October  23,  1909, 
you  are  hereby  authorized  in  that  event  to' 
pay  the  sum  of  $7,000.00  now  in  your  posses- 
sion to  the  order  of  M.  E.  Post  as  liquidated 
damages."  There  was  a  failure  to  perfect 
the  transaction  within  the  time  thus  specific- 
ally limited,  for  on  the  evening  of  October 
23d,  the  day  of  expiry,  Oscar  B.  Smith  went 
to  the  home  of  Colonel  Post  and  told  him  that 
"Mr.  Johnson  and  his  brother  would  take 
the  land  instead  of  the  syndicate,  and  that 
because  I  had  cut  it  up  I  was  asking  more  for 
It,  and  had  priced  it  to  them  at  $285  an  acre, 
and  that  they  would  take  it,  and  wanted  a 
few  days  to  finish  closing  up,  and  he  said, 
'I  will  be  in  and  see  you  at  10  o'clock  Mon- 
day morning.'  "  October  23d  was  Saturday. 
On  the  following  Monday  morning  the  de- 
fendant went  to  the  escrowee,  declared  that 
he  exacted  his  forfeiture,  demanded  and  re- 
ceived his  deed,  and,  in  effect,  the  $7,000.  He 
then  went  to  the  office  of  Oscar  B.  Smith  and 
told  the  latter  that  his  money  was  forfeited, 
and  that  he  had  recovered  and  "taken  down" 
the  deed  to  Mrs.  Bllhom.  Smith  said: 
"Colonel,  I  can't  lose  that  money.  I  can't  af- 
ford to.  I  told  you  Saturday  night  that  Mr. 
Johnson  would  take  that  land."  Defendant 
then  expressed  a  willingness  to  enter  into 
negotiations  with  the  Johnsons.  The  John- 
sons, It  appeared,  desired  only  1,020  acres  of 
the  1,280,  and  for  this  they  were  willing  to 
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pay  $285  an  acre.  The  defendant  being  will- 
ing to  reduce  the  purcbase  price  by  more  than 
$6,000  for  a  full  Immediate  payment  In  money 
for  the  land,  the  transaction  with  the  John- 
sons resulted  In  the  payment  in  cash  by  them 
of  the  sum  of  $285,000,  for  which  they  re- 
ceived title  through  the  Title  Insurance  & 
Trust  Company  to  the  1,020  acres  of  defend- 
ant's land.  This  was  upon  October  27th. 
Upon  October  28th  defendant  gave  Oscar  B. 
Smith  an  option  to  purchase  80  acres  of  the 
remaining  land.  This  option  was  taken  by 
Oscar  B.  Smith  on  behalf  of  Lewis  A.  Bryan, 
and  was  for  the  sum  of  $22,000.  In  the  out 
come  of  this  transaction  Smith  took  the  title 
from  defendant  Post,  paid  blm  $2,000,  gave 
him  his  unsecured  note  for  $5,000  and  a 
mortgage  for  the  remaining  $15,000  of  the 
purchase  price.  Smith  in  turn  conveyed  this 
to  Bryan,  subject  to  the  mortgage.  Defend- 
ant Post  presented  to  Smith  the  latter's  note 
for  $5,000,  and  it  is  admitted  that  Smith  re- 
ceived the  benefit  of  this  $5,000  under  the 
conveyance  which  be  made  to  Bryan.  This 
transaction  was  concluded  in  the  early  part 
of  December,  1009.  Nellie  M.  Bilhom  became 
the  purchaser  of  the  remaining  180  acres  un- 
der an  arrangement  whereby  she  and  Smith 
received  full  credit  on  the  purchase  price  of 
the  land  for  the  sum  of  $7,000  theretofore  de- 
clared forfeited  by  defendant,  defendant's 
instructions  in  this  regard  reading  as  follows: 
"Of  the  said  sum  of  $17,000.00  you  may  ac- 
cept and  treat  $6,000.00  of  the  money  former- 
ly deposited  by  Oscar  B.  Smith  to  make  up 
said  $17,000.00  &  the  last  check  of  $2,000.00 
deposited  by  said  Smith  &  now  in  your  pos- 
session you  may  return  to  him  on  close  of  this 
escrow — thus  disposing  of  the  $7,000.00  which 
have  previously  been  forfeited  to  me  in  the 
escrow.  M.  S}.  Post  Approved:  Oscar  B. 
Smith." 

The  result  of  these  transactions,  so  far  as 
defendant  is  concerned,  was  that  he  sold  his 
land,  received  therefor  $362,000  and  no  more, 
and  also  received  cash  payments  therefor  in 
excess  of  the  sum  of  $100,000. 

It  is  not  questioned  but  that  defendant  is 
not  liable  for  commissions  to  plaintiff  unless 
he  is  charged  under  some  contract  or  memo- 
randum in  writing  and  signed  by  himself  to 
that  effect  av.  Code,  i  1624,  subd.  6.  It  is- 
eqoally  unquestioned  that  the  only  writing 
which  the  defendant  executed  touching  the 
matter  of  the  commissions  Is  the  one  above 
quoted,  having  direct  reference  to  the  Bllhorn 
contract  Much  argument  is  addressed  by 
the  parties  on  this  appeal  to  their  conflicting 
views  of  that  contract  By  appellant  it  is 
urged  that  it  is  a  mere  option  (Smith  v.  Bang- 
ham,  156  Cal.  359,  109  Pac.  689,  28  L.  R.  A. 
[N.  S.]  622;  White  v.  Bank  of  Hanford,  148 
Cal.  552,  83  Pac.  698);  by  respondent  that  It 
was  an  executory  contract  of  sale  (Benson  v. 
Shot  well,  87  Cal.  54,  25  Pac.  249,  681;  Martin 
V.  Morgan,  87  Cal.  208,  26  Pac.  350,  22  Am. 
St  Rep.  240).   But  In  the  view  which  we  take 


of  tbat  contract  and  of  the  dealings  of  the 
parties  under  it,  a  determination  of  this  mat- 
ter is  immaterial  and  beside  the  real  question. 

[1]  Though  it  may  be  added  that  we  are  of 
the  opinion  that,  even  if  the  Bilhom  contract 
might  have  been  considered  originally  as  an 
option,  certainly  when  she  made  the  pay- 
ments contemplated  thereby  up  to  and  in- 
cluding the  payment  of  September  1st,  and  by 
her  agent  bound  herself  to  the  covenants  and 
conditions  by  her  to  be  performed  in  the  fu- 
ture, the  contract  between  the  parties  ceased 
to  be  a  mere  option  and  became  an  executory 
contract  of  sale.  Smith  v.  Bangham,  supra; 
Drew  V.  Pedlar,  87  CaL  444,  25  Pac.  749,  22 
Am.  St  Rep.  257;  Easton  v.  Cressey,  100 
CaL  76,  34  Pac.  622;  Long  Beach  Co.  y. 
Dodge.  135  Cal.  404,  67  Pac.  499;  Clock  v. 
Howard,  etc.,  Co.,  123  Cal.  1,  55  Pac,  713,  43 
L.  R.  A.  109,  69  Am.  St  Rep.  17. 

[2,3]  Whether  treated  as  an  option  or  as 
an  executory  contract  of  sale,  a  fact  which 
cannot  successfully  be  disputed  is  that  time 
of  performance  of  the  conditions  imposed 
upon  the  vendee  Is  made  of  the  essence.  If 
it  be  said  to  be  an  option,  then  it  merely  re- 
sults that  upon  Mrs.  Bilhorn's  failure  to 
make  the  $95,000  payment  within  the  time 
limited  by  the  extension,  she  lost  her  rights 
under  the  option.  If,  however,  it  be  treated 
as  an  executory  contract  of  sale,  her  failure 
was  such  a  violation  of  the  contract  as  to 
relieve  the  vendor  from  the  duty  of  making 
conveyance  to  her.  Equally  aside  from  the 
real  question  is  that  of  the  forfeiture,  and 
right  of  forfeiture,  of  the  $7,000.  If  the 
$7,000  was  the  consideration  for  a  mere  op- 
tion, it  belonged  to  the  defendant  without  a 
forfeiture.  If  it  was  a  payment  under  an 
executory  contract  of  sale  as  liquidated  dam- 
ages, the  question  presented  would  be  quite  a 
different  one,  but  still  one  unimportant  here 
for  determination,  unimportant  because  in 
the  outcome  of  the  transactions  between  all 
of  the  parties  the  forfeiture  was  not  insisted 
upon  and  the  moneys  represented  by  it  were 
applied  upon  the  purchase  price  of  the  prop- 
erty. Another  indisputable  fact  la  that,  treat- 
ing the  Bilhom  contract  as  an  executory  con- 
tract of  sale,  Mrs.  Bilhom  was  unable  to  per- 
form the  covenants  and  conditions  imposed 
on  her,  and  relinquished,  as  she  would  have 
been  obliged  to  have  relinquished  because  of 
her  default,  any  right  to  demand  a  deed 
under  the  terms  of  the  contract  from  defend- 
ant Clearly,  when  those  terms  are  consid- 
ered, the  Bilhom  contract,  as  a  contract, 
came  to  an  end  by  the  assent  of  the  parties. 
After  the  default  of  October  23d  neither  Mrs. 
Bllhorn  nor  her  agent  had  the  legal  or  equi- 
table right  to  demand  a  deed  from  defendant 
They  had  not  paid  the  $95,000;  they  could 
not  pay  It  Equally  Indisputable  Is  the  fact 
that  defendant  did  not  employ  plaintiff  gener- 
ally as  a  broker  to  secure  a  purchaser  for  his 
property.  He  agreed  to  pay  him  commissions 
for  a  contemplated  apeciflc  sale  to  Mrs.  BU- 
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born  or  to  Iter  nominees,  npon  gpeciflc  terms 
of  sale  clearly  set  forth  in  writing. 

[4]  The  argument  of  respondent  in  support 
of  the  Judgment  is  to  the  effect  that  the  sales 
which  were  actually  made  were  sales  under 
and  in  conformity  with  the  terms  of  the  Bil- 
bom  contract  But  in  this  respondent's  posi- 
tion cannot  be  maintained.  First,  because  de- 
fendant bad  formally  declared,  as  be  had  the 
right  to  do,  a  termination  of  that  contract  be- 
cause of  the  Bilbom  default;  and,  second, 
because  the  sales  which  were  actually  made 
were  in  no  true  sense  sales  under  that  con- 
tract Thus  the  Bilborn  contract  provided, 
either  for  a  sale  in  gross  for  the  payment  of 
$100,000  cash  and  a  mortgage  upon  all  of  the 
land  for  the  remainder,  or  after  the  payment 
of  the  $100,000  in  gross,  a  conveyance  of  de- 
fined portions  of  the  land,  with  mortgages 
back  upon  those  defined  portions  in  named 
amounts.  None  of  these  terms  and  conditions 
was  carried  out  in  the  sales  which  were 
eventually  made.  Indeed,  we  think,  that  if 
the  sales  which  finally  were  made  bad  not  fol- 
lowed so  closely  upon  the  heels  of  the  BUbom 
contract,  the  contention  would  lose  all  of  its 
spedousness.  In  the  sales  which  were  actu- 
ally made  the  Johnsons  bought  a  large  part  of 
the  land  and  paid  substantiaUy  all  of  the 
money.  The  sales  of  the  smaller  portions  fol- 
lowed after.  The  test  of  the  whole  matter  in 
controversy  will  be  found  in  the  answers 
to  the  two  questions  following:  It  being  re- 
membered that  plainttfTs  employment  and 
contract  for  commissions  was  specific  and 
not  general,  was  that  contract  executed  so  as 
to  entitle  plaintiff  to  commissions,  or  was 
there  a  default  upon  the  part  of  plaintiff's 
principal,  the  vendee?  The  answer  to  this 
question  must  be  that  the  contract  was  not 
performed  because  of  the  vendee's  default 
Only  when  $100,000  bad  been  paid  under  that 
contract  were  the  commissions  earned,  and  it 
was  never  paid.  The  second  question  is  this: 
Did  the  defendant,  by  contract  or  by  conduct, 
bind  himself  to  pay  the  commissions  under 
the  sales  which  actually  took  place?  Unques- 
tionably he  did  not  do  so  by  contract,  for  the 
only  contract  was  that  above  quoted  and  dis- 
cussed. And  as  litUe  can  it  be  said  that  he 
did  so  by  any  course  of  conduct  which  would 
avoid  the  operation  of  the  statute  of  frauds. 
By  respondent's  own  testimony  appellant  nev- 
er even  orally  assented  to  an  extension  of  the 
time  limited  In  the  Bilbom  contract  in  their 
interview  upon  Saturday  night.  But  merely 
said  that  he  would  see  blm  Monday  morning. 
Be  did  see  him  Monday  morning  and  formally 
notified  him  that  the  contract  was  at  an  end 
because  of  the  vendee's  default  And  while, 
of  course,  the  subsequent  declarations  of  the 
defendant  in  the  matter  of  commissions  could 
not  operate  to  avoid  the  statute,  it  will  be 
found  that  in  those  subsequent  declarations, 
not  only  did  the  defendant  not  recognize  his 
liability  for  commissions,  but  consistently  de- 


clined to  recognize  aoch  UaUUty.  Aad,  flnal- 
ly,  it  may  be  added  that  the  conclusion  thna 
reached  is  not  even  a  harsh  one  from  an  equi- 
table point  of  view.  True,  the  plaintiff  was 
active  in  bis  endeavors  to  sell  the  property, 
and  bis  activity  resulted  in  its  sale.  In  that 
sale  he  received  credit  for  the  $7,000  whidi 
had  been  declared  forfeited,  and  whidi  be 
represented  to  be  bis  own  money  tbat  "be 
could  not  afford  to  lose."  How  mudi  of  this 
$7,000  was  actually  the  plaintiff's  money,  or 
how  much  of  it  was  Mrs.  Bilborn's,  or  how 
much  of  it  he  would  himself  have  lost,  we 
need  not  seek  to  determine.  He  certainly  tes- 
tified that  he  told  defendant  that  he  could  not 
afford  to  lose  the  money,  and  defendant  as 
certainly  relieved  him  from  all  liability  of 
loss.  Moreover,  the  defendant  did  fur^ 
tber  compensate  him  to  the  extent  of  $5,000 
in  the  transaction  by  whidi  Btyan  purchased 
his  portion  of  the  land. 

[5]  In  conclusion,  therefore,  it  remains  only 
to  be  said  that  defendant's  liability  to  pay 
commissions  ended  with  the  failure  to  com- 
plete the  purchase  under  the  Bilbom  con- 
tract Whatever  may  have  been  plaintiff's 
expectation  and  belief  as  to  bis  right  to  re- 
ceive compensation  under  the  sales  subse- 
quenUy  made,  defendant  was  not  bound  by 
such  expectation  and  belief,  and  was  not  in 
law  liable  for  the  commissions.  Piatt  r. 
Butcher,  112  CaL  684,  44  Pac.  1060;  Hicks  r. 
Post  154  Cal.  22,  96  Pac.  878. 

The  Judgment  and  order  appealed  from  are 
therefore  reversed. 

We  concur:  ANQBLLOTn.X;  SLOSS,J.: 
MEIiVIN,  J.;  SHAW,  J. 


(167  Cal.  U7) 
SHARMAN  v.  CONTINENTAl.  INS.  CO.  OF 
CITY  OF  NEW  YORK.    (8.  F.  6495.) 

(Supreme  Court  of  California.    Jan.  16,  1914.) 

1.  Insurance  (|  282*)  — Fibs  Insubancs  — 
Sale  and  Unconditional  Ownkeship. 

Though  it  be  not  recorded,  one  who  has 
made  a  contract  of  sale  of  property,  on  which 
the  purchaser  has  made  payment,  and  under 
which  he  has  entered  into  possesBion,  is  not 
the  sole  and  nnconditional  owner,  aa  required 
by  a  fire  policy  thereon,  taken  out  by  him. 

[Ed.  Note.— For  other  cases,  see  Insuranoe. 
Cent.  Dig.  H  601-635;   Dea  Dig.  {  282.*] 

2.  Irsubance  (}  378*)— FiBx  Policy— Waivxb 
OF  Condition  —  Fowkb  of  SoLicrriHa 
Agent. 

Condition  of  a  fire  poUcy,  that  It  shall  be 
void  if  insured  be  not  the  sole  and  uncondi- 
tional owner,  cannot  be  waived  by  knowledge 
and  representation  of  a  mere  aoUcitmg  agent; 
it  being  only  a  general  agent  who  qan  waive 
conditionB,  notwithstanding  the  provision  of  the 
policy  that  no  condition  of  it  can  be  waived 
by  any  agent  except  by  Indorsement  thereon. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  968-897;    Dec.  Dig.  8  378.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  B.  N. 
Rector,  Judge. 


•For  other  caaw  ■••  lam*  tople  and  Mctlon  NUUBBR  in  D«c  Dig.  A  Am.  Otf.  Kay-No.  Serial  *  Rap'r  IndtzM 
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Action  by  Thomas  L.  Sbarman  against  the 
Continenta]  Inaurance  Company  of  the  City 
of  Ne^  York.  Judgment  for  plalntifl,  and 
defendant  appeals.    Reyersed. 

James  W.  Cocbrane,  of  San  Fraucisco,  for 
appellant.  Cbarles  Tupper  Kiux.  of  Sau 
Francisco,  for  respoudent  MyrUk  &  Deertng 
and  James  Walter  Scott,  all  of  San  Francisco, 
amid  cnrlte. 

LORIOAN,  J.  This  action  was  brought  to 
recover  $1,500  on  a  fire  Insurance  policy. 
PlalntlfF  bad  Judgment,  and  defendant  ai>- 
pealed  therefrom  on  the  Judgment  roll  and  a 
bill  of  exceptions.  The  District  Court  of  Ap- 
peal for  the  First  Appellate  District  affirmed 
the  Judgment,  and  a  further  bearing  was 
granted  by  this  court 

The  execution  and  delivery  of  the  policy  on 
August  11,  1908,  and  the  destruction  of  the 
insured  building  on  April  3,  1900,  were  facts 
not  disputed.  It  was  further  admitted  that  a 
written  and  signed  application  by  plaintiff  for 
the  insurance  in  question  stated,  among  other 
things,  that  plaintiff  was  the  sole  and  uncon- 
ditional owner  of  the  property  insured  at  the 
time  the  application  for  Insurance  thereon 
was  made.  The  policy  of  Insurance  was  in 
the  ordinary  form,  and  contained  the  cove- 
nants and  conditions  usually  found  In  fire  in- 
surance policies.  Among  other  stipulations 
and  conditions  was  one  that  "this  entire  pol- 
icy shall  be  void  (a)  if  the  interest  of  the 
assured  in  the  property  be  not  truly  stated 
herein,  *  •  •  or  (b)  If  the  interest  of  the 
assured  be  other  than  unconditional  and  sole 
ownership."  It  contained,  also,  the  further 
provision  that:  'This  policy  is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations 
and  conditions,  printed  on  this  and  the  fol- 
lowing pages,  which  are  hereby  made  a  part 
of  this  contract,  together  with  such  other  pro- 
visions, agrieements,  or  conditions  as  may  be 
indorsed  hereon  or  added  hereto,  and  no 
officer,  agent,  or  other  representative  of  the 
company  shall  have  power  to  waive  any  pro- 
vision or  condition  of  this  policy  except  such 
as  by  the  terms  of  this  policy  may  be  the  sub- 
ject of  agreement  indorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  and  condi- 
tions no  officer,  agent,  or  representative  shall 
have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions,  unless 
such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured,  un- 
less so  written  or  attached." 

The  main  defense  asserted  and  relied  on  by 
defendant  was  that  plaintiff  had  not  truly 
stated  his  Interest  in  the  property  In  his  appli- 
cation for  Insurance;  that  he  was  not  then, 
nor  at  the  time  of  the  fire,  the  sole  and  un- 
conditional owner  of  the  insured  property.  It 
introduced  evidence  upon  the  trial  in  support 
of  this  defense,  and  therefrom  the  trial  court 
made  findings  that  on  April  30, 1908  (aeveral 


months  prior  to  the  application  tor  the  Issu- 
ance of  the  policy),  plaintiff  and  one  R.  S. 
Cochran  made  and  entered  into  a  contract  In 
writing  by  which  plaintiff  agreed  to  sell  and 
Cochran  to  buy  the  property  described  in  the 
policy  of  insurance  for  $2,000,  of  which  $100 
was  to  be  paid  down,  the  balance  in  install- 
ments of  $50  a  month,  with  interest;  that  in 
pursuance  of  said  contract  Cochran,  on  July 
15, 1908,  went  into  possession  of  the  property 
insured,  and  continued  in  possession  thereof 
until  it  was  destroyed  by  fire.  From  other 
evidence  addressed  to  this  matter,  the  court 
further  found  that  the  said  contract  of  sale 
between  plaintlfl  and  Cochran  was  never  re- 
corded, that  the  record  title  of  the  property 
stood  at  all  times  in  plalntlfC,  and  that  Coch- 
ran, after  paying  the  first  $100  and  two  in- 
stallments, of  $60  had  not  made  any  further 
payments  on  account  of  such  contract  of  sale. 
The  court  further  found  that  said  Insurance 
was  solicited  and  procured  from  plaintiff  for 
defendant  by  one  Wade,  a  soliciting  agent  of 
the  defendant;  that  he  drafted  and  prepared 
the  agreement  between  plaintiff  and  Cochran; 
that  subsequently  he  prepared,  and  drafted, 
and  delivered  to  defendant  the  written  appli- 
cation for  Insurance  signed  by  pis  In  tiff,  which 
contained  the  statement  that  plaintiff  was 
then  the  sole  and  unconditional  owner  of  the 
property;  that,  in  preparing  and  drafting 
said  application  signed  by  plaintiff.  Wade  ad- 
vised and  assured  the  latter  that  it  was  prop- 
er and  correct  for  said  application  to  so  state 
that  the  plaintiff  was  the  sole  and  nncondi- 
tional  owner  of  said  property. 

The  trial  court  on  these  findings  concluded, 
as  a  matter  of  law,  that,  at  the  time  plaintiff 
made  his  application  for  insurance  and  the 
policy  was.  issued  to  him,  and  at  the  date  of 
the  destruction  of  the  property  by  fire,  he  was 
the  sole  and  unconditional  owner  of  said 
property;  that  Cochran  never  acquired  any 
right,  title,  or  Interest  in  said  property  or 
any  insurable  interest  whatever;  that  de- 
fendant was  not  prejudiced  by  the  statement 
in  the  application  of  the  plaintiff  that  he  was 
the  sole  and  unconditional  owner  of  the  prop- 
erty, or  by  the  failure  to  or  the  omission 
therefrom  of  any  reference  to  the  agreement 
between  plaintiff  and  Cochran;  that.  If  said 
omission  constituted  a  breach  of  the  Insur- 
ance contract.  It  was  waived'  by  defendant; 
that  Wade,  when  he  prepared  the  application 
for  Insurance  signed  by  plaintiff,  delivered  It 
to  the  defendant,  and  the  policy  so  issued  by 
defendant  thereon  to  the  plaintiff  was  deliv- 
ered to  him  as  the  agent  of  the  defendant 
acting  as  such  within  the  scope  of  his  appar- 
ent authority;  that  the  representations  made 
by  Wade  to  plaintiff  In  connection  with  said 
Insurance  were  and  constituted  in  law  the  rep- 
resentations of  defendant,  and  binding  upon 
It,  notwithstanding  the  limitations  of  said 
agent's  authority  contained  in  said  policy  of 
insurance  of  which  plaintiff  had  no  notice. 

Xhe  appellant  not  only  attacks  these  find- 
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Ingg  of  fact  as  not  mstained  by  tbe  evidence, 
but  farther  inedsts  that,  if  they  are  so  sus- 
tained, still  the  conclusions  of  law  which  the 
court  drew  from  them  and  the  Judgment 
which  It  entered  thereon  were  erroneons. 

These  points  made  by  appellant  were  con- 
sidered and  disposed  of  in  its  opinion  by  tbe 
District  Court  of  Appeal  when  this  matter 
was  before  it  While  we  do  not  agree  entire- 
ly with  the  conclusion  of  the  District  Court 
on  the  several  points  involved  in  this  appeal, 
we  agree  with  it  that  the  trial  court  was  in 
error  in  holding  from  tbe  findings  made  by 
it  on  that  matter  that  plaintiff  was,  as  a 
matter  of  law,  the  sole  and  unconditional 
owner  of  the  insured  property  when  he  made 
his  application  therefor  and  obtained  tbe 
policy  of  insurance. 

In  considering  and  gnstainlng  the  claim  of 
tbe  appellant  on  this  point,  the  court  said: 
"The  findings  of  the  trial  court  with  refer- 
ence to  the  execution  and  existence  of  the 
contract  of  sale  between  plaintifT  and  Coch- 
ran, coupled  with  tbe  further  finding  that 
Cochran  bad  partially  performed  his  con- 
tract, bad  actually  entered  into  tbe  posses- 
sion of  the  property  prior  to  plaintUTs  ap- 
plication for  insurance,  are,  as  a  matter  of 
law,  inconsistent  with  the  conclusion  that 
plaintiff  was  tbe  sole  and  unconditional  own- 
er of  the  property  at  the  time  be  made  ap- 
plication for  the  insurance,  and  at  the  time 
of  the  Are.  The  findings  of  tbe  trial  court 
upon  this  phase  of  the  case  do  not  warrant 
or  support  tbe  conclusion  of  law  deduced 
therefrom  that  Cochran  bad  no  Insurable  in- 
terest at  any  time  in  the  insured  property. 
•  •  •  The  admitted  execution  of  the  con- 
tract of  sale  between  plaintiff  and  Cochran, 
coupled  with  tbe  partial  payment  of  tbe  pur- 
chase price  and  actual  possession  by  Coch- 
ran of  the  property  sold,  constituted  a  sub- 
sisting and  valid  contract  of  purchase  and 
sale  as  between  the  parties  thereto,  notwith- 
standing the  fact  that  the  contract  had  not 
been  recorded,  or  tbat  Cocbran  bad  not  com- 
pleted bis  payments  thereunder.  Cocbran,  as 
the  vendee  in  possession  under  a  valid  and 
subsisting  contract  of  purchase  and  sale, 
might,  upon  tender  and  completion  of  the 
payments  due  from  him,  have  spedflcally 
enforced  the  contract,  and  therefore,  at  tbe 
time  of  plaintiff's  application  for  insurance, 
and  at  the  time  of  the  fire,  Cocbran  was  the 
owner  and  holder  of  an  equitable  title  in  the 
insured  property.  Finkbobner  v.  Glenn  Falls 
Ins.  Co.,  6  Cal.  App.  379  [92  Pac.  318];  Mc- 
CuUough  V.  Home  In&  Co.,  155  Cal.  659  [102 
Pac.  814,  18  Ann.  Cas.  862].  •  •  •  Not- 
withstanding the  fact  that  tbe  plaintiff's  in- 
terest was  not  that  of  a  sole  and  uncondition- 
al owner  within  tbe  meaning  of  tbe  forfeiture 
clause  of  the  policy  under  discussion,  he  did 
have  an  insurable  interest  in  the  property 
snffldent  to  validate  tbe  contract  of  insur- 
ance, and  support  an  action  thereon.  Civ. 
Code,  {(  2546,  2547;  Breedlove  v.  Norwich, 
et&,  Ins.  Co.,  124  CaL  164  [56  Fac.  TiO]; 


Sharp  V.  Scottish  Union,  136  CaL  642  [69 
Pac.  253,  615]." 

But  this  erroneons  conclusion  by  the  trial 
court  on  the  question  of  ownership  of  tbe 
property  would  not  warrant  a  reversal,  if 
the  finding  of  the  court  upon  the  agency  of 
Wade  and  tbe  conclusion  of  law  drawn  by 
the  court  therefrom  can  be  sustained. 

Appellant  attacks  this  finding  as  not  sup- 
ported by  tbe  evidence,  and  further  contends 
that,  even  if  the  evidence  does  sustain  it, 
nevertheless  the  conclusion  of  law  which  the 
court  adduces  therefrom  was  erroneous. 

As  to  such  agency:  The  evidence  shows 
that  Wade  was  never  the  actual  agent  of  the 
defendant  He  was  a  real  estate  agent  and 
insurance  broiler,  and  in  bis  latter  capacity 
solicited  Insurance  from  the  public.  He  had 
a  list  of  insurance  companies,  including  tbe 
defendant  company,  with  which  he  placed 
such  insurance  as  he  might  obtain.  These 
companies  paid  blm  a  percentage  commission. 
As  far  as  defendant  was  concerned  be  was 
never  actually  appointed  as  an  agent  for  such 
purpose.  His  only  relation  to  it  was  that 
usually  arising  from  insurance  brokerage, 
namely :  That  when  be  presented  an  applica- 
tion for  insurance  to  it  if  it  elected  to  is- 
sue a  policy,  it  paid  him  a  brokerage  commis- 
sion for  placing  the  risk  for  it  His  connec- 
tion with  the  defendant  only  existed  during 
the  negotiations  of  placing  any  insurance  he 
might  procure  with  it  the  delivery  of  the 
policy,  tbe  payment  of  the  premium,  and  tbe 
brokerage  commission.  When  this  was  com- 
pleted, all  connection  between  them  was  at 
an  end. . 

But  it  is  claimed  that  though  the  evidence 
may  not  show  that  Wade  was  the  actual 
agent  of  the  defendant  still  the  finding  is 
supported  under  the  evidence  which  shows 
that  he  was  the  ostensible  agent  of  defendant, 
and  as  such  prepared  tbe  application  for  in- 
surance, knew  the  true  title  of  the  respond- 
ent in  the  Insured  property,  represented  to 
blm  tbat  it  was  unnecessary  to  mention  in 
the  application  the  existence  of  tbe  contract 
of  conditional  sale  to  Cocbran,  that  this  was 
knowledge  by  tbe  agent  of  a  matter  material- 
ly affecting  the  contract  of  insurance  which 
he  was  making  for  the  defendant  and  was 
notice  to  the  defendant  itself,  and  operated 
as  a  waiver  of  a  condition  wblcb  otherwise 
might  be  relied  on  by  defendant  to  defeat 
tbe  policy. 

The  finding  in  support  of  ostensible  agency 
is  based  upon  tbe  following  facts :  That  cov- 
ering a  period  of  several  years  preceding  the 
application  for  the  policy  here  in  question. 
Wade  had  insured  four  separate  pieces  of 
property  of  plaintiff,  placing  the  insurance 
with  defendant;  that  while  be  bad  on  his 
list  a  number  of  companies  for  which  he 
placed  risks,  he  never  insured  tbe  property 
of  plaintiff  in  any  other  company  than  that 
of  defendant;  that  in  soliciting  Insurance 
to  be  placed  with  the  defendant  company,  be 
delivered  its  drculars  to  persons  be  ap- 
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proached,  and  distributed  other  printed  *mat- 
ter  of  the  defendant;  that  he  placed  all  the 
Insurance  he  could  with  defendant;  that,  In 
each  Instance  where  an  application  for  Insur- 
ance on  the  property  of  the  plalntlfC  was  pre- 
sented to  defendant,  it  accepted  the  written 
application  prepared  by  Wade,  executed  the 
policy  of  Insurance  thereon,  and  delivered  it, 
including  the  one  here  in  question  to  Wade, 
who  in  turn  delivered  it  to  plaintiff;  that 
plaintiff  paid  the  premiums  to  Wade  on  these 
policies,  who  paid  them  to  defendant,  and  out 
of  it  defendant  paid  Wade  a  commission. 

[2]  The  contention  of  the  appellant,  an  it 
has  been  said,  is  that  this  evidence  is  insuffi- 
cient to  sustain  the  finding  of  even  ostensible 
agency,  and  that,  if  it  was  sufficient,  still 
that  under  the  express  terms  of  the  policy 
limiting  the  power  of  its  agents  the  knowl- 
edge or  conduct  of  Wade  was  not  binding 
on  the  company,  nor  constituted  a  waiver  of 
the  conditions  of  the  policy,  and  the  conclu- 
sion of  the  trial  court  that  they  were  is  not 
correct. 

We  are  satisfied  that  this  last  contention 
of  the  appellant  must  be  sustained.  Hence  it 
is  unnecessary  to  determine  whether  the  re- 
cited evidence  does  or  does  not  sustain  the 
finding  on  the  theory  of  ostensible  agency. 
In  fact  onder  the  provision  of  the  policy  is- 
sued by  defendant  it  is  immaterial  whether 
Wade  was  the  actual  agent  of  the  defendant 
company  or  its  ostensible  agent 

The  policy  which  was  delivered  by  the  de- 
fendant and  accepted  by  the  plaintiff  con- 
stituted the  contract  between  them.  It  was 
accepted  subject  to  the  condition  that  it  was 
void  if  the  stipulation  therein  contained  that 
plaintiff  was  the  sole  and  unconditional  own- 
er of  the  property  was  untrue.  It  further 
provided  that  "no  officer,  agent,  or  other  rep- 
resentative of  this  company  shall  have  power 
to  waive  any  provision  or  condition  in  this 
policy  except  such  as  by  the  terms  of  this 
policy  may  be  the  subject  of  agreement  in- 
dorsed hereon  or  added  hereto,"  and  as  to 
such  provisions  or  conditions  such  ofllcer, 
agent,  or  representative  shall  not  be  deemed 
to  have  waived  them,  unless  such  waiver 
be  written  upon  or  attached  to  the  policy. 

An  insurance  company,  like  any  other  prin- 
cipal acting  through  agents,  may  limit  their 
powers,  and  this  was  done  by  defendant  by 
clear  and  plain  terms  in  the  policy  here  in 
question.  When  plaintiff  accepted  It,  it  be- 
came the  contract  between  him  and  the  com- 
pany, and  he  was  charged  with  knowledge 
of  its  terms,  among  others  the  limitations 
upon  the  power  of  the  agent  of  the  company. 
Westerfield  v.  New  York  life  Ins.  Co.,  129 
Cal.  68,  58  Pac.  92,  61'Pac.  667;  Cayford  r. 
Metropolitan  life  Ins.  Co.,  5  Cal.  App.  715, 
91  Pac.  266;  Blunt  v.  Fidelity  &  Casualty 
Co.,  145  CaL  268,  78  Paa  729,  67  I*  B.  A. 
793,  104  Am.  St  Rep.  34. 

Provisions  in  policies  limiting  the  author- 
ity of  agents  to  bind  the  company  by  waiver 
of  conditions  therein  have  been  the  freiiuent 


subject  of  consideration  by  the  conrts.  It  is 
held  with  practical  unanimity  that,  notwith- 
standing such  limitations  upon  the  authority 
of  these  agents,  condi^ons  in  policies  may  be 
waived  by  some  agents  of  the  company,  and 
under  some  circumstances  will  be  deemed  to 
have  been  waived  notwithstanding  the  meth- 
od provided  for  in  the  policy  has  not  been 
pursued.  But  the  authority  of  an  agent  to 
effect  the  waiver  in  the  face  of  such  a  lim- 
itation as  here  is  not  vested  In  every  agent 
who  may  represent  the  company.  Unless 
such  authority  be  given  to  some  particular 
agent  to  do  so,  then,  as  a  general  rule,  it  is 
only  agents  of  the  company  who  are  empow- 
ered to  issue  and  deliver  policies  who  may 
be  regarded  as  having  the  power  to  waive 
conditions  and  forfeitures.  They  are  the  gen- 
eral agents  of  the  company,  and  vested  with 
full  authority  to  consummate  the  contract 
of  insurance,  and  are  deemed,  as  such  repre- 
sentatives, to  have  the  same  power  to  waive 
conditions  as  the  companies  themselves.  Aa 
to  the  character  of  agents  authorized  to 
waive  such  conditions,  it  is  said,  in  3  Cooley's 
Briefs  on  Insurance,  p.  2480:  "This  rule  in- 
cludes all  persons  empowered  to  conclude 
contracts  of  insurance  without  first  referring 
the  negotiations  to  their  principals,  such  as 
those  which  have  'full  power  to  effect  con- 
tracts of  insurance,  to  fix  rates  of  premiums, 
to  consent  to  changes,  to  make  indorsements, 
and  to  cancel  policies.' "  It  may  also  Include 
those  declared  by  statute  of  a  state  to  be 
general  agents. 

It  is  not  claimed  here  that  the  representa- 
tions or  statements  of  Wade  were  communi- 
cated to  the  general  agent  of  the  defendant, 
or  that  he  had  any  knowledge  in  fact  of  the 
existence  of  the  conditional  contract  of  sale 
between  plaintiff  and  Cochran,  or  that  the 
statement  in  the  policy  that  plaintiff  was  the 
sole  and  unconditional  owner  of  the  property 
insured  was  not  true.  The  contention  solely 
is  that,  because  Wade  was  agent  of  the  com- 
pany— the  ostensible  agent  at  least — ^his 
knowledge  bound  the  defendant  But  Wade 
was  merely  a  soliciting  agent  of  the  defend- 
ant He  had  no  authority,  actual  or  ostensi- 
ble, to  waive  conditions  in  the  policy.  This 
was  not  within  the  scope  of  any  apparent 
authority  he  possessed,  and  his  knowledge 
of  the  true  condition  of  the  title  of  plaintiff, 
not  communicated  to  the  general  agent  of  the 
company,  was  not  the  knowledge  of  the  lat- 
ter. The  extent  of  his  duties  was  merely  to 
solicit  insurance,  and  send  in  applications 
therefor  to  the  general  agent  of  the  defend- 
ant. He  had  no  authority  to  consummate  the 
contract  of  insurance,  and  issue  the  policy, 
and  it  is  only  an  agent  of  this  character  who 
could  waive  conditions  notwithstanding  the 
apparent  limitations  of  the  power  of  all 
agents  to  waive  the  contlltions  or  stipulations 
of  a  policy.  A  soliciting  agent  could  not 
Iverson  v.  Metropolitan  Life  Ins.  Co.,  151  Cal. 
746,  91  Pac.  609,  13  L.  R.  A.  (N.  S.)  866; 
FldeUty,  etc,  Co.  v.  Tresno  Flume  Co.,  161 
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CftL  4W,  119  Pac.  946,  8T  L.  R.  A.  (N.  &)  322; 

Mackintosh   ▼.    Agricultural   Fire  Ins.   Co., 
160  CaL  440,  89  Pac.  102,  119  Am.  St  Bep. 
284;    Raulet  t.  Northwestern  Ins.  Co.,  167 
CaL  213,  107  Paa  292. 
The  Judgment  is  reversed. 

We  concur :  HEN8HAW,  J. ;  MELVIN,  J. ; 
SHAW,  J.;   ANQBI^LOTTI,  J. 


(167  Cal.  126) 

CAHILI,  ▼.  EL  B.  *  A.  L.  STONE  CO.  et  al. 

(S.  F.  6060.) 

(Supreme  Court  of  California.    Jan.  10,  1914. 

Rehearing  Denied  Feb.  13,  1914.) 

1.  Apfkai.  akd  Ebbob  (i  854*)  —  Rbvikw — 
New  Tbiai.. 

Where  an  order  granting  a  new  trial  can 
be  sustained  on  any  ground,  it  will  not  be  dis- 
tarbed  on  appeal  because  the  ground  assigned 
by  the  trial  court  was  not  good. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3403,  3404,  8408-3424, 
3427-4430;    Dec.  Dig.  |  854.*] 

2.  Nbw  Tbiai.  (f  104*)— Obantino  Nbw  Tbi- 
Ai/— Nbwlt  Discotbbkd  Evidence. 

To  authorize  a  new  trial  for  newly  dia- 
covered  evidence,  it  must  appear  that  reasona- 
ble diligence  was  used  to  discover  the  evidence; 
tliat  it  is  not  merely  cumulative,  and  would 
probably  have  changed  the  result. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  218-220,  228;   Dec.  Dig.  |  104^ 

3.  Appeal  and  Ebbob  (|  081*)— New  Tbial 
'*   99*)  —  Heview  —  DiscBETiON   OF   Tbiai 

OUBT. 

The  granting  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence  rests  largely  in 
the  discretion  of  the  trial  court  and  its  discre- 
tion will  not  be  disturbed  on  appeal  nnleai 
manifestly  abused. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  J  3876;  Dec.  Dig.  f  981;* 
New  Trial,  Cent  Dig.  a  201,  207 ;  Dec.  Dig. 
i  88*1 

4.  New  Tbial  (}  102*)— Allowance  o»  New 
Tbial  —  Newlt   Disoovebed  Evidence  — 

DiLIOENOE. 

Upon  the  first  trial  of  the  personal  In- 
jury action  brought  against  a  contracting  com- 
pany, a  demurrer  was  sustained  to  the  com- 
plaint and  the  company's  attorneys  assured 
'Its  officers  that  it  would  be  affirmed  on  ap- 
peal, and  the  litigation  was  ended.  The  com- 
pany made  no  attempt  to  preserve  the  evidence, 
and  in  the  course  of  business  destroyed  its  rec- 
ords, induding  its  pay  rolls  which  contained 
the  names  of  those  servants  employed  at  the 
idace  of  the  injury.  The  demurrer  was  over- 
ruled upon  appeal,  and  upon  the  trial  seven 
years  later  the  company  was  unable  to  ascer- 
tain the  names  of  more  than  two  of  those  ent- 
ployed  at  the  place  of  the  injury.  However, 
on  the  last  day  of  the  trial  it  discovered  tlie 
name  of  another  servant,  and  he,  later,  was 
able  to  give  the  names  of  others,  and  to  tes- 
tify to  the  details.  Held,  that  there  was  suffi- 
cient diligence  shown  to  warrant  the  granting 
of  the  new  trial  on  the  ground  of  newly  dis- 
covered  evidence. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  8S  207,  210-214;   Dec.  Dig.  i  102.*] 

6.  New  Tbial  (}  104*)— Newlt  Disoovebed 
Evidbncb— Natitbb  or  Evidence. 

In  a  personal  injury  action  by  a  minor, 
who  was  hurt  while  playing  with  a  car  loaded 
with  rails  and  belonging  to  the  defendant:  cnn- 
stractlon   company,   which   had   been   left   for 


tha  night  In  a  street  fa  a  popnlooB  portion  of 
the  dty,  newly  discovered  evidence,  to  the  ef- 
fect that  the  witnesses  saw  to  the  blocking  of 
the  car  with  ties,  warranted  the  granting  of  a 
new  trial,  even  though  there  was  evidence  to 
that  effect  on  the  first  trial;  for,  while  sncii 
evidence  was  cumulative,  it  was  so  strong  ttiat 
it  would  probably  have  changed  the  result 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  It  218-220,  228;   Dee.  Dig.  f  lo£*] 

6w  New  Tbial   ((   102*)— Diliqewcs. 

A  defendant's  right  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence  cannot  lie 
denied  because  it  did  not  ask  for  a  continu- 
ance on  the  last  day  of  the  trial,  when  it  as- 
certained the  name  of  the  witness  who  was 
able  to  furnish  newly  discovered  evidence;  it 
not  appearing  that  the  defendant  knew  that  the 
witness  woiud  be  able  to  throw  any  light  on 
the  matter  at  the  time  when  it  discovered  his 
name. 

[Ed.  Note. — For  other  cases,  see  New  Trial 
Cent  Dig.  (}  207,  210-214 ;   Dec.  Dig.  }  102.*] 

7.  Neolioence  (f  23*)— Arbaotits  Device— 
What  Constitutes. 

It  is  negligence  for  the  owner  of  a  heavy 
car  filled  with  steel  rails,  mnning  on  a  skele- 
ton track,  to  leave  it  unfastened,  nnindosed, 
and  unguarded  in  a  populous  community,  wlien 
it  probably  would  be  played  with  by  cliildren. 
[Ed.  Note.— For  other  cases,  see  NegUgenccL 
Cent  Dig.  SI  33,  34,  129 ;   Dec.  Dig.  |  23.*] 

8.  Nbqlioence  (I  62*)— Pboximatx  Cause— 
Intervening  Cause. 

Where  defendant  left  unfastened  and  un- 
guarded in  a  street  a  ear  which  would  be 
lilraly  to  injure  children  if  moved,  the  fact 
that  otiier  children  put  the  car  in  motion  and 
were  playing  with  it  before  plaintiff,  who  was 
injured,  arrived  did  not  break  the  causal  con- 
nection; the  negligence  of  the  otlier  children 
not  being  an  independent  intervening  cause. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent  Dig.  II  76-79;    Dec.  Dig.  |  62.*! 

9.  NeOLIOENCE    (I   86*)— CONTBIBUTOBT    Neo- 

lioence. 

While  an  adult  cannot  ordinarily  recovM 
for  the  negligence  of  another,  unless  he  was  in 
the  exercise  of  due  care  himself,  that  rule  is 
not  applied  to  minors  vrith  the  same  strictness; 
a  child  being  only  required  to  exercise  that 
degree  of  care  which  is  reasonable  for  children 
of   Us  Bge   and  intelligence. 

[EM.  Note. — For  other  cases,  see  Negligence^ 
Cent   Dig.   ||  121-128;    Dec  Dig.  |  85.*) 

10.  Neguobnce    (i    136*)— Cabx   Bequibed 
ntOM   Infants. 

There  is  no  age  at  which  children  can.  as 
a  matter  of  law,  be  bound  to  exercise  the  same 
degree  of  care  as  adults. 

[Eld.  Note.— For  other  cases,  see  Negligence^ 
Cent  Dig.  H  277-353;    Dec.  Dig.  |  136.*] 

11.  Neouoence    (I    186*)  —  QuEsnoir    va* 

JUBT. 

In  a  personal  injury  action  by  a  child 
who  was  injured  while  playing  with  an  at- 
tractive device  which  it  was  claimed  defendant 
negligently  left  in  the  street,  the  question  of 
plaintiff's  contributory  negligence  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Negllgencew 
Cent  Dig.  11  277-363;.  Dec.  Dig.  |  136.*] 

In  Bank.  Appeal  from  the  Superior  Court, 
Alameda  County ;  F.  B.  Ogden,  Judge. 

Action  by  Sumner  CahiU  by  P.  CahUL  bis 
guardian  ad  litem,  against  the  E.  B.  &  A.  !<. 
Stone  Company  and  another.  There  was  a 
verdict  against  the  defendant  named,  and 
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plaintiff  appeals  from  an  order  granting  a 
new  trial.    Order  affirmed. 

See,  also,  168  CaL  571,  96  Pae.  84,  19  L. 
B.  A.  (N.  S.)  1004. 

Stanley  Moore  and  Powell  &  Dow,  all  of 
San  Frandsco  (Wilder  Wight,  of  San  Fran- 
cisco, of  counsel),  for  appellant  Heller,  Pow- 
ers &  Ehrman  and  PlUsbury,  Madison  &  Su- 
tro,  all  of  San  Francisco,  for  respondent 


LORIOAN,  J.  This  action  was  brought  to 
recover  damages  for  personal  injuries.  A 
nonsuit  was  granted  as  to  the  defendant,  At- 
chison, Topeka  &  Santa  F6  Railway  Com- 
pany. Plaintiff  had  a  Terdict  and  Judgment 
against  the  E.  B.  &  A.  L.  Stone  Company. 
That  company  moved  for  a  new  trial,  which 
was  granted,  and  plaintiff  appeals  from  that 
Order. 

The  following  facts  are  stated  In  the  com- 
plaint, and  at  the  trial  there  was  evidence 
on  the  part  of  plaintiff  tending  to  sustain 
them.  The  defendant  E.  B.  &  A.  U  Stone 
Company  (hereafter  to  be  referred  to  as  the 
company),  prior  to  and  on  August  11,  1903, 
was  engaged  in  constructing  a  roadbed  and 
railroad  for  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company  along  Lowell  street  be- 
tween Fifty-Fifth  and  Sixty-Sixth  streets  in 
the  city  of  Oakland.  A  temporary  track  had 
been  laid  along  Lowell  street  on  which  the 
employes  of  the  company  operated  a  push  car 
to  carry  steel  rails  used  in  the  construction 
work,  and  it  was  pushed  along  the  track  as 
the  rails  were  needed  in  the  extension  of  the 
work.  On  August  11,  190^,  this  car  was  left, 
by  the  employfe  of  the  company  at  the  close 
of  their  day's  work,  standing  on  Lowell  street 
between  the  above  streets,  loaded  with  steel 
rails,  and  without  in  any  manner  being  fas- 
tened, guarded,  or  protected  from  being  put 
in  motion ;  tiiat  this  point  was  the  center  of 
a  populous  district  in  the  d^  of  Oakland, 
where  large  numbers  of  children  were  accus- 
tomed to  congregate  for  play,  and  did  so 
while  the  construction  work  of  the  company 
was  being  done,  playing  around  and  upon 
said  push  car  and  track.  On  the  evening  of 
the  day  last  referred  to,  plaintiff,  a  boy  of 
the  age  of  12  years,  who  it  is  alleged  was  too 
young  and  Inexperienced  to  foresee  the  dan- 
ger therefrom,  was,  with  a  number  of  other 
children,  also  alleged  to  have  been  young  and 
inexperienced,  engaged  in  playing  with  the 
said  car,  poshing  it  up,  and  riding  down- 
grade npon  it  tn  such  play ;  that  in  so  play- 
ing with  the  others  upon  it,  and  while  at- 
tempting to  block  it  as  It  was  running  down- 
grade, the  foot  of  the  plaintiff  was  caught 
beneath  the  wheels  of  the  car,  and  so  injured 
as  to  necessitate  amputation.  The  action  is 
based  upon  the  alleged  negligent  conduct  on 
the  part  of  the  company  in  leaving  the  car 
nnsecured  and  unprotected  in  the  vicinity  q;f 
a  populous  center  of  the  city,  and  under  dr- 
cnmstances  which  would  make  it  attractive 


to  children.  Aside  from  other  matters  of 
defense,  the  answer  of  the  company  set  up  as 
to  the  car  that  its  employes  on  the  day  in 
question,  when  they  ceased  work  and  1^  it 
standing  on  the  track,  left  it  heavily  loaded 
with  rails,  and  v^ith  its  wheels  securely  and 
safely  blocked  with  heavy  wooden  ties  placed 
in  front  of  the  wheels  of  said  car,  and  driven 
between  the  said  rails  and  said  wheels.  The 
trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff.  A  motion  for  a  new  trial  was 
made  by  the  defendant  company  upon  the 
grounds,  among  others,  that  the  court  erred 
in  denying  its  motion  for  a  nonsuit  and  in 
refusing  to  Instruct  the  jury  to  retnm  a  ver- 
dict in  its  favor,  and  upon  the  further  ground 
of  newly  discovered  evidence.  The  motion 
was  granted,  the  court  stating  in  its  order 
therefor  that  "the  same  is  hereby  granted  on 
the  ground  of  newly  discovered  evidence." 
Plaintiff  appeals  from  this  order. 

[1]  It  is  conceded,  notwithstanding  the  mo- 
tion was  granted  especially  on  the  ground 
of  newly  discovered  evidence,  that  this  does 
not  confine  this  court  to  a  review  only  of  the 
action  of  the  court  in  granting  it  on  this 
ground,  but  that  such  order  will  be  affirmed 
here  if  upon  an  examination  of  the  entire 
record  it  appears  that  a  new  trial  should 
have  been  _  granted  for  any  ground  upon 
which  the  motion  was  based.  Elauffman  v. 
Maier,  94  Cal.  289,  29  Pac.  481,  18  L.  R.  A. 
124;  Ben  Lomond  Wine  Co.  v.  Sladky,  141 
Cal.  619,  76  Pac.  332;  Morgan  v.  Robinson 
Co.,  167  Cal.  348,  107  Paa  695.  Under  this 
rule  the  respondent  daims  that,  not  only  was 
the  order  justified  on  the  grounds  specially 
stated  by  the  trial  court,  but  also  on  the  oth- 
er grounds  referred  to  above,  on  which  the 
motion  was  based. 

We  will  consider  theae  points  as  we  pro- 
ceed, determining  first  whether  the  action  of 
the  trial  court  in  granting  the  motion  on  the 
8i>edfied  ground  of  newly  discovered  evidence 
was  correct 

The  acddent  to  plaintiff  took  place  about 
7 :30  in  the  evening ;  the  cUldren  coming  to 
play  with  the  car  soon  after  the  construction 
gang  bad  gone  away.  This  trial  took  place 
some  seven  years  after  the  acddent  There 
was  but  one  witness  on  the  part  of  the  plain- 
tiff who  testified  that  the  car  bad  been  left 
entirely  unguarded  when  the  employes  of  the 
defendant  quit  work.  The  defendant,  in  sup- 
port of  its  defense  that  suffident  precautions 
to  safeguard  the  car  had  been  taken  by  its 
employes,  produced  two  witnesses,  John  Hlg- 
gins  and  G.  E.  McDonald.  Higgins,  who  was 
the  superintendent  for  the  company  in  the 
constmction  work,  and  who  worked  for  it 
about  a  month  afterwards,  testified  that 
when  the  crew  quit  work  at  6  o'clock  In  the 
evening  he  left  the  car  on  the  end  of  the 
track,  heavily  loaded  with  steel  rails,  and, 
to  protect  it  against  being  moved,  blocked  the 
front  wheels  of  the  car  with  a  tie  6x8  and 
about  S  feet  long,  placed  across  the  track 
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right  ap  against  the  wheels.  McDonald  was 
assistant  engineer  of  the  Atchison,  Topeka  & 
Santa  F6,  for  which  the  defendant  company 
was  constructing  the  track,  and  was  superin- 
tending the  construction  work.  He  noticed 
the  car  after  the  men  quit,  and  testified  that 
It  was  loaded  with  rails  and  blocked  In  the 
manner  described  by  Hlgglns.  Hlgglns  also 
testified  that  he  did  not  remember  the  names 
of  the  men  who  were  employed  under  him 
during  this  construction  work  on  the  day  of 
the  accident 

Affidavits  of  the  attorneys  for  defendant 
and  certain  of  Its  officers  having  charge  of 
the  case  were  presented  on  the  matter  of 
newly  discovered  evidence.  Here  It  may  be 
said  preliminarily  that  this  action  was 
brought  in  1904,  a  demurrer  to  the  complaint 
sustained,  an  appeal  taken  to  this  court,  and 
the  Judgment  reversed.  Cahlll  v.  Stone  Co., 
153  Cal.  5T1,  96  Pac.  84,  19  L.  B.  A.  (N.  8.) 
1094.  The  affidavits  (which  were  not  contra- 
dicted) showed  that  after  the  appeal  was  tak- 
en the  officers  of  the  defendant  were  Inform- 
ed by  their  attorneys  that  there  was  no  prob- 
ability that  the  Judgment  would  be  reversed 
here,  and  they  had  therefore  dismissed  from 
their  minds  any  necessity  of  preparing  for 
the  trial  of  the  cause;  that  when  the  case 
was  set  for  trial  about  seven  yeats  had  elaps- 
ed since  the  accident;  that  in  so  preparing 
they  used  every  effort  to  obtain  the  names  of 
the  persons  who  were  In  the  construction 
crew  with  Hlgglns  when  they  left  work  on 
the  evening  of  the  accident;  that  Hlgglns 
was  the  only  one  they  knew  who  could  tell 
this,  and  he  was  a  very  old  man,  and  his 
memory  had  so  far  failed  that  be  could  -not 
remember  who  they  were;  that  the  officers 
of  defendant  tried  to  ascertain  their  names 
from  McDonald,  who,  at  the  time  of  accident, 
represented  the  Santa  F6,  and  who,  with 
Hlgglns,  was  the  only  person  they  knew  of 
who  saw  the  condition  of  the  car  when  the 
crew  quit  work,  but  he  did  not  know  the 
names  of  any  of  them;  that  for  several 
weeks  they  made  efforts  in  this  same  direc- 
tion, and  became  convinced  that  Hlgglns  and 
McDonald  were  the  only  persons  who  knew 
the  condition  that  the  car  was  left  in  by  the 
employes  of  the  defendant  on  the  evening  of 
the  accident ;  that  the  pay  rolls  of  the  com- 
pany would  have  shown,  but  they,  with  other 
old  and  accumulated  records,  had  been  de- 
stroyed In  moving  the  offices  of  the  company 
in  1907,  and  at  a  time  when  the  case,  by 
reason  of  the  assurance  of  the  attorneys  of 
the  defendant  above  referred  to,  had  slipped 
the  attention  of  the  officers  of  the  defend- 
ant; that  on  the  last  day  of  the  trial  Mc- 
Donald stated  to  the  manager  of  the  defend- 
ant that  a  man  named  Conery  had  succeeded 
Hlgglns  in  the  track-laying  for  the  defend- 
ant, and  was  then  working  for  the  Western 
Padflc,  and  might  know  the  names  of  some 
of  the  crew  who  had  worked  for  Hlgglns; 
that  this  was  the  first  Information  the  rep- 


resentatives of  the  defendant  had  of  (be 
probability  of  any  person  being  able  to  give 
this  information ;  that  the  said  manager  im- 
mediately wrote  to  Conery,  asking  him  if  he 
could  inform  him  of  the  names  of  the  crew. 
The  affidavit  of  the  manager  then  set  forth 
that  after  the  trial  had  ended  be  received 
work  from  Conery  as  to  what  he  knew  about 
the  safeguarding  of  the  car  as  set  forth  in 
the  affidavits  of  Conery  and  those  of  Dooley 
and  Barry  filed  on  the  motion ;  that  defend- 
ant had  no  knowledge  of  these  facts  until 
after  the  trial  of  the  case  had  ended. 

The  affidavit  of  Conery  stated  that  on 
the  day  of  the  accident  he  was  working  for 
the  Atchison,  Topeka  &  Santa  F6  as  inspec- 
tor of  constriictlon  work;  shortly  after  6 
o'clock  on  the  evening  of  the  accident  be 
saw  the  car  In  question,  with  rails  on  it, 
left  on  the  track  with  a  railroad  tie  chocked 
up  against  the  front  wheels;  that  Hlgglns 
had  then  left  the  place,  but  some  of  his 
construction  crew  were  still  there;  that  he 
caUed  several  of  them,  among  others  T.  J. 
Dooley  and  M.  H.  Barry,  to  assist  him  In  tak- 
ing two  rails  which  were  on  the  car— weigh- 
ing in  the  neighborhood  of  930  pounds 
apiece — and  placing  them  In  sach  a  way  as 
to  make  an  additional  chock  to  prevent  the 
car  from  being  moved;  each  of  said  rails 
was  so  placed  with  reference  to  the  ties  al- 
ready laid  that  it  would  have  been  Impossi- 
ble to  move  the  car  without  removing  the 
rails,  the  one  end  of  the  rail  being  in  the 
air,  the  other  being  crowded  up  alongside  of 
a  tie  In  the  skeleton  track,  and  the  rail  it- 
self resting  on  the  end  of  the  car;  that  in 
bis  large  experience  in  protecldng  cars  from 
being  handled,  the  car  In  question  was  thus 
guarded  In  as  safe  a  way  and  manner  as  it 
could  be;  that  the  next  morning  he  was  in- 
formed of  the  accident,  examined  the  track 
in  the  vicinity  of  where  the  car  was  left,  and 
found  that  one  of  the  rails  so  used  to  chock 
the  car  had  been  placed  upon  it,  and  the  oth- 
er one  was  lying  in  the  center  of  the  tem- 
porary track  between  the  rails ;  that  he  41d 
not  know  that  Hlgglns  knew  of  the  steps  he 
took  to  further  protect  the  car,  but  believed 
he  did  not,  as  Hlgglns  had  left  the  Job  prior 
to  the  time  affiant  came  along ;  that  he  knew 
nothing  of  the  existence  of  this  case  until 
be  received  a  letter  from  the  manager  of 
the  defendant  on  April  18,  1910 ;  that  he  had 
not  worked  for  the  Santa  F6  for  more  than 
five  years,  and  was,  during  the  time  of  the 
trial  of  the  action,  working  for  the  Western 
Pacific  at  Marysville. 

The  affidavits  of  Dooley  and  Barry,  the  per- 
sons referred  to  in  the  affidavit  of  Conery, 
stated  the  same  matters  and  facts  resi)ecting 
the  safeguarding  of  the  car  as  were  stated 
by  Conery,  except  that  they  left  the  employ 
of  the  defendant  shortly  after  the  accident 
^d  went  to  work  for  different  railroads,  and 
never  heard  of  this  case  until  after  the  trial, 
when  Conery  spoke  to  them  about  the  manner 


Digitized  by  V^OOQ IC 


CftL) 


CAHILL  ▼.  E.  B.  *  A.  L.  STONE  00. 


715 


In  which  the  car  had  been  safeguarded  on 
the  night  ot  the  accident. 

[2,  S]  Aa  requirements  warranting  a  trial 
court  In  granting  a  new  trial  on  the  gronnd 
of  newly  discovered  eyldence,  It  must  satis- 
factorily appear,  among  other  things,  that 
reasonable  diligence  was  used  to  dlscoTer 
and  produce  the  evidence  on  the  former 
trial;  that  the  newly  discovered  evidence 
Is  not  merely  cumulative;  that  it  may 
be  reasonably  Inferred  that  the  result  of  the 
trial  would  have  different  If  the  newly  dis- 
covered evidence  had  been  presented  on  the 
trial.  Appellant  Insists  that  In  no  particu- 
lar were  these  requirements  satisfactorily 
shown  by  the  moving  papers,  and  hence  the 
trial  court  abused  its  discretion  In  granting 
the  motion  on  that  gronnd.  It  Is,  of  course, 
well  settled  that  the  granting  or  denying  of 
a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  is  one  left  largely 
to  the  discretion  of  the  trial  court,  and  Its 
action  thereon  is  Interfered  with  by  this 
court,  not  only  with  great  reluctance,  but 
then  only  when  it  appears  that  there  has 
been  a  clear  abuse  of  discretion.  WbUe  it  Is 
essential  that  the  requirements  referred  to 
shall  be  met  by  the  party  seeking  a  new  trial 
on  the  ground  of  newly  discovered  evidence, 
still  whether  he  has  sufficiently  done  so  is  a 
matter  committed  for  determination  to  tbe 
sound  discretion  of  the  trial  court,  and  It  is 
only  where  such  a  showing  Is  entirely  lacking 
that  it  can  be  said  as  a  matter  of  law  that 
such  discretion  was  abused  in  granting  the 
motUni.  A  fair  consideration  of  the  showing 
made  by  respondent  satisfies  us  that  we  can- 
not say  that  there  was  such  an  abuse. 

[4]  As  to  the  showing  of  reasonable  dili- 
gence. The  claim  of  appellant  is  that  there 
was  a  failure  on  the  part  of  the  resirandent, 
during  a  period  of  some  seven  years  inter- 
mediate tbe  bringing  of  the  action  and  the 
case  of  the  trial,  to  discover  this  new  evi- 
dence, and  absence  of  a  showing  of  a  con- 
tinued persistent  inquiry  which  might  have 
enabled  defendant  to  have  discovered  it  It 
is  not  suggested  how  any  more  particular 
inquiry  or  search  would  have  disclosed  this 
new  evidence  or  in  what  particular  tbe  de- 
fendant or  those  representing  it  in  the  con- 
duct of  tbe  case  were  lacking  in  diligence 
towards  ascertaining  it  It  relied  on  the  as- 
surance of  its  attorneys  that  tbe  judgment 
in  its  favor  on  the  pleadings  effectually  dis- 
posed of  the  case,  and  that  the  appeal  to  this 
court  would  be'  sustained.  The  assurance, 
it  is  true,  was  unfounded,  but  that  the  rep- 
resentatives of  the  defendant  bouestly  enter- 
tained It  is  not  questioned.  After  a  reversal 
by  this  court  and  when  preparation  for  the 
trial  became  necessary  some  seven  years  had 
elapsed  since  the  accident  The  pay  rolls 
of  the  defendant  which  would  have  shown 
the  names  of  the  persons  employed  with  Hig- 
gins  when  the  accident  occurred  hsd  in  the 
int^im  been  destroyed.     This  occurred  in 


the  routine  of  business  when  these  and  other 
records  were  considered  obsolete  and  worth- 
less, and  when  defendant  believed  that  the 
case  had  been  ended  as  assured  by  Its  attor- 
neys, and  tbe  necessity  for  their  retention 
bad  therefore  escaped  tbe  attention  of  its 
officers.  Negligence  can  hardly  be  attributed 
to  tbe  defendant  under  these  drcnmstances. 
When  it  came  to  tbe  preparation  of  the  case 
for  trial,  while  the  affidavits  do  not  disclose 
the  precise  dates  upon  which  the  represen- 
tatives of  the  defendant  were  working  to  se- 
cure evidence  on  its  behalf,  It  does  appear 
that  they  were,  for  weeks  prior  to  the  trial, 
engaged  in  doing  so.  Higglus  and  McDonald 
were  the  only  ones  they  could  find  who  knew 
anything  about  the  safeguarding  of  the  car. 
They  both  stated  that  they  did  not  know  the 
names  of  any  of  the  working  crew  who  were 
there  at  that  time,  and  could  suggest  no  way 
that  defendant  might  ascertain  their  names. 
There  was  no  reason  why  the  defendant 
should  not  have  believed  these  statements. 
Counsel  for  appellants  does  not  suggest  any 
other  source  of  information  that  was  open 
to  the  defendant  whereby  tbe  connection  of 
Conery,  Dooley,  and  Barry  with  the  further 
safeguarding  of  the  car  could  have  been  as- 
certained, which,  it  is  to  be  borne  in  mind, 
is  the  newly  discovered  evidence  upon  which 
the  motion  was  based.  It  was  believed  by 
defendant,  and  naturally  so,  that  the  car  had 
been  safeguarded  only  as  Illgglns  had  done 
it  and  as  McDonald  saw  it  Neither  Hlgglns 
nor  McDonald  knew  that  in  addition  to  what 
Higgins  had  done,  Conery,  an  inspector  of 
the  Santa  Fd,  had  further  attempted  to  safe- 
guard it,  and  defendant  did  not  know  It 
What  the  manager  of  the  defendant  hoped 
for  in  his  inquiry  of  Conery  was  that  Conery 
might  know  the  names  of  some  of  the  con- 
struction crew  working  with  Higgins.  It  was 
only  on  this  subject  that  he  made  inquiry  of 
Conery,  and  it  was  only  from  his  reply,  and 
then  for  the  first  time  only,  that  defendant 
ascertained  the  fact  that  Conery  himself  had 
taken  tbe  measures  to  safeguard  the  car  as 
stated  in  his  affidavit  and  these  facts  were 
not  known  to  the  defendant  until  after  the 
trial  was  closed.  The  facts  stated  tended  to 
show  diligence  on  the  part  of  defendant  and 
it  was  for  the  trial  court  to  determine  wheth- 
er they  constituted  a  sufficient  showing  in 
that  respect  It  concluded  that  they  did, 
and  there  was  no  abuse  of  discretion  in  do- 
ing so. 

[B]  It  Is  further  claimed  that  the  newly 
discovered  evidence  was  cumulative  merely. 
Even  where  this  is  true,  the  court  is  not 
thereby  precluded  from  granting  a  new  trial 
on  that  character  of  evidence.  The  question 
before  the  trial  court  even  where  tbe  newly 
discovered  evidence  is  simply  cumulative,  is 
whether  if  such  evidence  had  been  presented 
on  the  trial  of  the  cause,  it  would  ptobably 
have  proiduced  a  different  rei^ult'  The  deter- 
mination of  that  question  is  peculiarly  within 
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tbe  proTlnce  of  the  trial  conrt  It  Is  a  mat- 
ter addressed  wholly  to  its  discretion,  and  as 
a  general  proposition,  whether  Its  ruling  Is 
favorable  or  nnfavorable  on  a  motion  for 
new  trial  based  on  newly  discovered  evi- 
dence which  api>ear8  to  be  merely  cnmula- 
tlve,  that  discretion  will' not  be  reviewed  ex- 
cept for  manifest  abuse.  Oberlander  v.  Fiz- 
en,  129  Cal.  692,  62  Pac.  254 ;  People  v.  Buck- 
ley, 143  Cal.  392,  77  Pac  169 ;  People  ex  reL 
▼.  Belby  Smelting  &  Lead  Co.,  163  CaL  84, 
124  Pac.  692,  124  Pac.  1136.  That  the  newly 
discovered  evidence  was  material  evidence 
bearing  clearly  niran  one  of  the  defenses  of 
the  defendant,  namely,  the  safeguarding  of 
the  car  is,  of  course,  not  open  to  question. 
What  the  probable  effect  of  this  evidence 
would  have  been  if  presented  to  the  jury  up- 
on the  trial  of  the  cause  was  a  matter  for 
the  trial  court  to  determine,  and  in  granting 
such  new  trial  it  necessarily  concluded  that, 
had  this  evidence  been  presented  to  the  Jury 
in  the  first  instance,  the  trial  might  have 
had  a  different  result  It  would  not  have 
granted  It  on  such  ground  unless  it  so  con- 
cluded. 

[6]  In  this  connection  it  is  claimed  by  ap- 
pellant that  the  company,  having  been  put  on 
the  track  of  discovering  this  new  evidence 
the  last  day  of  the  trial,  should  have  moved 
for  a  continuance  till  it  could  have  been  pro- 
duced; that  having  failed  to  do  bo,  it  was 
precluded  from  being  granted  a  new  trial  on 
that  ground.  But  tbe  ready  answer  to  this 
Is  that  the  defendant  was  not  in  possession 
of  any  information  as  to  what  Conery  and 
the  others  would  testify  to  upon  which  to 
have  based  an  affidavit  for  a  continuance. 
All  that  It  then  knew  was  that  Conery  might 
be  able  to  tell  the  names  of  those  who  worked 
with  Higgins  on  the  day  of  the  accident,  and 
this,  of  course,  would  have  been  no  ground 
upon  which  to  plead  for  or  obtain  a  con- 
tinuance. 

We  are  satisfied,  on  a  consideration  of  the 
points  made  by  appellant,  that  there  Is  no 
merit  in  the  claim  that  the  order  granting 
a  new  trial  on  the  ground  of  newly  discover- 
ed evidence  was  erroneous. 

We  might  rest  here  in  disposing  of  this  ap- 
peal from  the  order  in  favor  of  defendant 
company,  except  for  the  reason  that  it  strong- 
ly Insists  that  we  should  further  sustain  the 
order  on  the  additional  points  made  by  it  in 
Its  motion  for  a  new  trial,  namely,  that  the 
court  erred  in  refusing  to  grant  its  motion 
for  a  nonsuit  and  to  return  a  verdict  In  its 
favor.  Its  position  Is  that  if  this  further 
claim  is  sustained  here,  a  new  trial  will  be  of 
no  avail  as  such  a  decision  would  terminate 
this  litigation.  Both  sides  have  argued  this 
point  on  the  assumption  that  tbe  court  should 
and  would  dispose  of  It,  and  we  now  proceed 
to  Its  consideration. 

[7]  Under  tbe  motion  for  a  new  trial  and 
directed  verdict,  defendant  presented  two 
questions:  First,  tbe  negligence  of  the  de- 
fendant;   and,  second,  the  contributory  neg* 


llgence  of  the  plaintiff.  It  ts  unnecessary  to 
discuss  the  first  It  is  based  upon  the  as- 
sumption that  it  is  an  open  question  whether 
defendant,  in  leaving  the  posh  car  unguarded 
in  a  public  street  in  a  populous  part  of  tbe 
city,  invited  the  children  of  the  neighborhood, 
including  plaintiff,  to  play  upon  the  same  up- 
on the  principle  of  the  "turntable  cases." 
But  we  held.  In  the  former  appeal  in  this  case 
(Cahlll  ▼.  Stone  Co.,  supra),  that  a  push  car 
left  under  the  circumstances  set  forth  in 
the  complaint,  and  which  the  evidence  in  the 
case  tended  to  sustain,  was  a  dangerous  con- 
trivance, likely  to  attract  children,  and  wltli- 
In  the  rule  of  the  turntable  cases. 

[I]  It  it  claimed,  however,  that  even  with- 
in the  rule  of  the  turntable  cases,  defendant 
was  not  negligent  as  to  plaintiff,  because  It 
appears  that  the  car  had  been  put  in  motion 
by  other  children  at  least  half  an  hour  be- 
fore plaintiff  came  to  play  upon  It  The 
theory  of -the  defendant  is  that  the  act  of 
the  other  children  in  setting  it  in  motion  de- 
stroyed the  causal  connection  between  tbe 
negligence  of  the  defendant  in  leaving  the 
car  unguarded  and  the  Injury  to  plaintiff. 
But  If  the  defendant  was  negligent  in  not 
safeguarding  the  car,  the  mere  fact  that  It 
was  put  in  motion  In  play  by  children  before 
plaintiff  Joined  them  will  not  excuse  It,  as 
such  a  thing  ought  to  have  been  anticipated 
by  it  The  original  neglect  of  the  defendant 
in  failing  to  guard  the  car  continued  as  the 
direct  and  culpable  cause  of  the  injury,  and 
its  responsibility  is  to  be  determined  by  the 
probable  injurious  consequences  to  children 
which  were  to  be  anticipated  therefrom,  and 
not  by  subsequent  and  independent  events  or 
agencies  that  may  have  arisen.  In  such  a 
case  children  are  not  considered  such  respon- 
sible agents  as  break  the  chain  of  causation. 
This  same  claim  was  made  in  Barrett  v.  S. 
P.  Co.,  91  CaL  296,  27  Pac  666,  25  Am.  St 
Rep.  186,  where  boys  were  already  playing 
with  a  turntable  when  plaintiff  got  on  it,  and 
this  court  said :  "Nor  is  the  liability  of  the 
defendant  affected  by  the  fact  that  tbe  table 
was  set  in  motion  by  the  negligent  act  of 
other  boys." 

[1-11]  The  principal  claim,  however,  of  de- 
fendant on  these  motions  is  that,  assuming 
the  car  was  a  dangerous  piece  of  machinery 
left  unguarded  by  the  defendant  still  the 
evidence  conclusively  shows  that  the  plain- 
tiff was  a  boy  of  sufficient  intelligence  to 
know  and  appreciate  tbe  danger  of  plajrlng 
about  the  car,  and  hence,  as  matter  of  law, 
was  guilty  of  negligence  in  doing  so,  and  the 
trial  court  should  have  so  held  and  granted 
the  motion.  The  plaintiff  was  12  years  of 
age  when  the  accident  occurred.  On  the 
evening  of  -the  day  when  it  happened  he 
and  another  boy  came  along  while  some  chil- 
dren were  playing  with  the  car,  pushing  It 
upgrade  on  the  track,  and  then  riding  down 
upon  It  He  and  his  companion  Joined  the 
rest  of  the  children,  composed  of  boys  and 
girls.    Several  of  the  boys  were  older,  som^ 
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younger,  than  plaintiff.  In  their  play  when 
the  car  was  running  downgrade  some  of  the 
boys  would  stop  it  by  Jumping  off  and  block- 
ing it  with  a  piece  of  wood  placed  on  the  rail 
in  front  of  the  wheels.  When  plaintiff  con- 
sidered it  his  time  to  block  the  car  be  Jump- 
ed off  to  do  so.  This  was  his  first  attempt 
He  ran  alongside  the  car  to  get  the  block 
and  put  It  on  the  track.  The  track  was  a 
skeleton  one,  the  ties  laid  in  a  dltdi  or 
trench  nearly  two  feet  below  the  surface  of 
the  street,  and  plaintiff,  finding  that  he  could 
not  keep  his  feet  on  the  ties  very  well,  at- 
tempted to  get  back  on  the  car.  He  had 
his  stomach  on  It  and  was  trying  to  hoist 
himself  up  when  his  foot  got  caught  between 
the  wheel  and  rail,  crushing  It  He  testified 
that  he  saw  the  other  boys  and  girls  playing 
on  the  car  when  he  and  his  companion  came 
up,  and  they  Joined  with  them  in  the  sport; 
that  all  he  thought  of  was  playing  on  the 
car  with  them;  that  he  neva  at  any  time 
had  any  Idea  that  he  might  get  hurt  in  do- 
ing so;  never  gave  that  matter  any  thought; 
that  he  would  probably  have  realized  that 
If  the  wheel  passed  over  his  foot  it  would 
have  hurt  It  U  he  had  given  that  matter  any 
thought  but  that  he  never  thought  of  get- 
ting his  foot  caught  under  it  or  bdng  In- 
jured while  playing  on  the  car. 

The  position  of  the  respondent  is  that  as 
there  is  no  evidence  that  the  plaintiff  was 
mentally  deficient  or  was  possessed  of  less 
intelligence  than  the  average  boy  of  12  years 
of  age,  he  must  have  known  and  appreciated 
that  a  heavily  weighted  car,  such  as  the  evi- 
dence discloses  this  was,  would  hurt  his  foot 
if  It  passed  over  it  and  that  there  was  dan- 
ger of  this  happening  If  be  Jumped  off  the 
car  and  ran  along  the  skeleton  track  to 
block  It;  that,  being  a  boy  of  such  intelli- 
gence, he  must  be  deemed  to  have  known  and 
appreciated  the  danger  of  playing  with  the 
car;  chargeable  with  contributory  negli- 
gence In  having  done  so,  and  the  duty  of 
the  court  was,  as  matter  of  law,  to  have  so 
declared,  and  granted  the  motion  of  de- 
fendant 

It  appears,  it  is  true,  that  the  plaintiff  pos- 
sessed the  ordinary  intelligence  of  a  boy  of 
his  age,  and  it  may  be  conceded  that  a  boy 
of  that  age  would  know  that  if  his  foot  was 
caught  under  the  car  U  would  be  injured, 
but  this  intelUgeuce  in  such  a  boy  does  not 
necessarily  render  him  guilty  of  contributory 
negligence  in  playing  upon  it  The  question 
for  determination  la  whether,  even  though 
the  plaintiff  may  have  known  that  such  a 
resulting  injury  would  follow,  he  further 
realized  and  appreciated  this  danger  to  which 
he  might  be  exjwsed  In  playing  upou  the 
car.  While  it  Is  the  general  rule  in  regard 
to  an  adult  or  grown  person  that  to  entitle 
him  to  recover  for  an  Injury  resulting  from 
the  fault  or  negligence  of  another,  he  must 
have  been  free  from  fault  himself.  It  Is  not 
the  general  rule  applied  to  the  conduct  of 
children,    Mlnon^  aa  well  a«  adult%  are  n> 


quired  to  eserdse  ordinary  care,  but  it  is 
well  settled  that  the  ordinary  care  whkh  a 
child  is  required  to  exercise  must'  b^  deter- 
mined by  a  different  rule  than  is  applied  In 
the  case  of  adults.  The  care  which  a  child 
Is  required  to  exercise  is  only  that  degree  of 
care  which  children  of  bis  maturity  and  ca- 
pacity under  similar  drcnmstanceB  ordinarily 
exercise,  and  this,  except  in  a  case  where 
there  can  be  no  doubt  under  the  evidence 
that  the  dilld  not  only  knew,  but  at  the  time 
realized  and  appreciated,  the  danger  of  his 
conduct  is  to  be  determined  from  the  circum- 
stances of  the  particular  case  in  which  his 
conduct  Is  Involved  and  under  the  evld«ace 
there  presented  to  the  Jury.  The  rule  Is 
clearly  declared  by  this  court  on  the  former 
appeal  In  this  case,  heretofore  referred  to 
(Cahill  T.  Stone  Co.,  supra),  as  it  has  often 
theretofore  been  declared.  On  that  appeal 
it  was  said:  "There  is  no  precise  age  at 
which,  as  a  matter  of  law,  a  child  is  to  be 
held  accountable  for  all  his  actions  to  the 
same  extent  as  one  of  full  ag&  Consolidat- 
ed, etc  B7>  Co.  T.  Carlson,  58  Kan.  66,  48 
Pac.  637.  In  that  case  It  is  said:  TThe  ques- 
tion as  to  the  capacity  of  a  particular  child 
at  a  particular  time  to  exercise  care  in  avoid- 
ing a  particular  danger,  la  one  of  fact  fall- 
ing within  the  province  of  a  Jury  to  deter- 
mine.' The  child  there  referred  to  was  10 
years  of  age.  In  Biggs  v.  Consolidated,  etc.,  . 
Wire  Co.,  60  Kan.  223,  56  Pac.  6  [44  U  R.  A. 
655],  the  same  rule  was  applied  to  a  boy  of 
14  years,  the  court  saying:  'We  cannot  say, 
as  a  matter  of  law,  at  what  age  a  boy  would 
be  possessed  of  such  intelligence,  foresight 
and  Judgment  as  to  charge  him  with  contrib- 
utory negligence  in  a  case  like  the  present' " 
Laying  down  the  same  rule  are  Barrett  v. 
Southern  Pacific  Co.,  81  CaL  296,  27  Pac.  666, 
25  Am.  St  B^.  186;  Foley  v.  California 
Horseshoe  Co.,  115  Cal.  184,  47  Pac.  42,  56 
Am.  St  Rep.  87;  Jenson  v.  WIU  Sc  Flnck, 
150  CaL  399,  89  Pac.  113.  As  said  in  the 
Foley  Case:  "These  matters,  and  the  further 
question  whether  the  minor  duly  exercised 
such  Judgment  as  he  possessed,  must  there- 
fore, as  a  rule,  be  left  as  considerations  of 
fact  for  the  Jury's  determination;  and  it 
would  be  an  exceptional  case  which  would 
present  them  as  unmixed  questions  of  law 
for  the  determination  of  the  court."  See, 
also,  Pierce  v.  United  Gas  &  El.  Co.,  161 
CaL  187, 118  Pac.  700. 

Notwithstanding  the  Insistence  of  defend- 
ant that  the  evidence  here  shows  that  plain- 
tiff fully  knew  and  appreciated  the  danger 
he  subjected  himself  to  in  his  conduct  with 
reference  to  the  car,  we  do  not  think  a  sit- 
uation was  presented  under  the  evidence  so 
entirely  free  from  doubt  to  any  fair  and  im- 
partial mind  that  the  trial  court  should  have 
taken  the  question  of  contributory  negligence 
from  the  Jury  and  decided,  as  a  matter  of 
law.  that  plaintiff  was  guilty  of  It  Of 
course,  if  the  evidence  and  the  natural  and 
l<^cal  Inferences  and  deductiona  from  it- 
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pointed  clearly  to  contributory  negligence  on 
the  part  of  the  plaintiff,  It  would  have  been 
the  duty  of  the  court  to  have  done  so'.  Im- 
munity from  responsibility  does  not  exist  In 
the  case  of  a  minor  simply  from  the  fact 
that  he  is  a  minor.  His  conduct  by  reason 
of  his  Immature  years  Is  only  measured  by 
a  dUTereht  standard.  His  responsibility  for 
negligence  on  his  part  Is  only  fixed  when  it 
appears  that  boys  of  bis  Intelligence  and  dis- 
cretion under  the  same  drcumstances  would 
have  known  and  appreciated  danger.  In  the 
present  case  it  cannot  be  said  that  this  ap- 
pears beyond  question  from  the  evidence.  As 
has  been  said,  it  is  not  a  question  alone 
whether  a  boy  of  the  ordinary  Intelligence 
of  the  plaintiff  would  have  known  that  if  his 
foot  got  caught  under  the  wheel  of  a  moving 
heavily  loaded  car  it  would  be  injured.  No 
doubt  but  much  younger  children  would  rea- 
lize that  this  would  be  the  result  If  any 
heavy  vehicle  rolled  over  it,  and  would  have 
sufficient  prudence  not  to  deliberately  test  it 
But  while  they  might  possess  this  knowledge 
of  resulting  injury,  it  is  another  question 
whether,  under  all  the  circumstances  In  a 
particular  cape,  they  apprehended  or  appre- 
ciated that  they  were  exposing  themselves 
to  danger  of  Injury.  In  this  case  the  de- 
fendant left,  as  the  Jury  found,  this  push 
car,  a  dangerous  instrumentality  attractive 
to  children,  in  a  thickly  populated  part  of 
the  dty  and  accessible  to  the  children  in  that 
neighborhood.  Plaintiff  passing  by  saw  other 
children  playing  on  the  car,  pushing  It  up 
the  track  ^nd  riding  back  on  It,  the  children 
taking  turns,  and  Jumping  off  and  blocking 
it  with  a  stick  to  check  its  progress,  and  he 
Joined  In  their  play.  Nothing  had  happened 
during  that  play  to  indicate  to  plaintiff 
that  there  was  any  danger.  Be  had  seen  the 
other  children  Jump  off  and  block  it  and  do 
this  safely.  He  testified  that  in  Joining  the 
others  and  engaging  In  the  sport  it  never 
entered  his  mind  that  he  might  get  hurt;  he 
never  gave  it  a  thought,  and  the  fact  that 
he  saw  others  doing  this  very  thing  safely, 
which  he  unsuccessfully  attempted,  had  a 
reasonable  tendency  to  support  this  state- 
Bx&a.t.  After  this  Jumping  off  and  blocking 
had  been  done  by  other  children  playing  on 
it  he  considered  that  It  was  his  turn  to  do 
it,  made  the  attempt,  and  was  Injured. 

Of  course  there  was  in  fact  danger  in  play- 
ing about  this  car  in  the  manner  detailed  be- 
cause injury  actually  happened.  But  wlUle 
this  danger  existed  It  cannot  be  said,  utder 
the  evidence,  as  matter  of  law,  that  the  plain- 
tiff must  be  held  to  have  realized  and  ap- 
preciated the  risk.  It  waa  for  the  Jury,  tak- 
ing into  consideration  the  attractiveness  of 
the  push  car,  the  usual  thoughtlessness,  care- 
lessness, and  lack  of  discretion  In  children, 
their  childish  instincts,  impulses,  and  pro- 
pensities, together  with  all  the  circumstances 
in  this  particular  case,  to  say  whether  the 


plaintiff  was  of  that  age  and  capacity  to  na- 
llze  and  appreciate  the  risk  of  injury  to 
which  he  was  exjwsing  himself.  The  court 
therefore  did  not  err  in  refusing  a  nonsuit, 
or  in  further  refusing  to  instruct  the  Jury 
to  return  a  verdict  for  defendant 
The  order  granting  a  new  trial  is  afibmed. 

We  concur:  AMQBLOTTI,  J.;  SHAW,  J. ; 
HBNSHAW,  J. 

MELYIN,  J.  (concurring).  I  concur  in  the 
affirmation  of  the  order  granting  a  new  trial 
and  in  the  part  of  the  opinion  holding  that 
the  superior  court  did  not  err  in  making 
said  order. 

With  reference  to  the  court's  refusal  to 
grant  the  motion  for  nonsuit  I  express  no 
opinion. 

(167  Cal.  78) 
CAUFORNIA  PASTORAIi  A  AGRICUI/PUR- 
AI/  CX).,  limited,  et  al  v.  MADERA 
'     CANAL  &  IRRIGATION  CO. 
(Sac.  1901.) 

(Supreme  Court  of  California.    Jan.  15,  1914.) 

1.  Waters  and  Wateb  Coitbses  (g  143*)  — 
Appbopbiatton— Prescbiptive  Riohts. 

As  against  a  riparian  owner,  as  well  as 
against  a  subsequent  appropriator,  an  appro- 
priator  of  water,  under  Civ.  Code,  {  1411,  re- 
quiring an  appropriation  to  be  for  some  useful 
or  beneficial  purpose,  cannot  by  diverdon  ac- 
quire title  by  prescription  to  use  of  a  greater 
nuantity  of  water  than  is  reasonably  necessary 
for  the  purpose  for  which  the  diversion  is 
made. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  152;  Dec.  Dig.  8 
143.»] 

2.  Waters  aw o  Water  Courses  (J  1S2*)  — 
AiPPRoPBtATioN  —  Prescriptive  Riohts  — 
Amoukt  Reasorablt  Nbcessart. 

In  determining  bow  mncb  of  the  water 
used  by  an  appropriator  was  reasonably  nec- 
essary for  the  beneficial  purpose  for  which  it 
was  used,  so  as  to  give  Mm  prescriptive  title 
to  its  use,  the  presumption  is  in  his  favor,  and 
it  must  clearly  appear  he  has  used  more  than 
was  necessary. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g§  156,  157;  Dec 
Dig.  i  152.*] 

3.  Waters  anu  Water  Cottbsbs  (|  143*)— Af- 
PROPRiATiow  —  Water  Coupames  —  Pre- 
scriptive Rights. 

An  appropriator  of  water,  though  a  pub- 
lic service  company,  appropriating  it  for  sale 
for  irrigation  of  lands,  can  by  diversion  acquire 
prescriptive  title  to  use  no  more  of  water  tlian 
is  reasonably  necessary  for  irrigation  of  the 
lands  susceptible  of  irrigation  tmder  its  system. 

WEd.  Note.— For  other  cases,  see  Waters  aiid 
ater  Courses,  Cent  Dig.  §  152;   Dec  Dig.  { 
143.*] 

In  Bank.  Appeal  from  Superior  Court, 
Madera  County ;  J.  M.  Seawell,  Judge. 

Action  by  the  California  Pastoral  &  Agri- 
cultural Company,  limited,  and  othen 
against  the  Madera  Canal  &  Irrigation  Com- 
pany. From  an  adverse  Judgment  and  or- 
der, plaintiff  appeals.     Reversed. 
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rage,  McCutchen  &  Enlgbt,  of  San  Fran- 
cisco, Frank  H.  Short,  of  Fresno,  and  Ed.  F. 
Treadwell,  of  San  Francisco,  for  appellant 
Dom,  Dom  &  Savage,  of  San  Francisco,  and 
W.  N.  Goodwin  and  Hnnsaker  &  Bi-ltt,  all  of 
rx>s  Angeles,  for  respondents. 

ANGBLLOTTI,  J.  This  Is  an  appeal  by 
plaintiffs  from  a  jndgnient  and  order  denying 
a  new  trial,  in  an  action  brought  by  them  to 
obtain  a  Judgment  determining  the  right  of 
defendant,  if  any,  to  divert  waters  from  the 
Fresno  river  at  points  above  the  lands  of 
plaintiffs,  which  are  riparian  to  said  river, 
and  enjoining  the  diversion  of  any  greater 
amount  than  that  determined  by  such  Judg- 
ment to  belong  to  defendant 

The  defendant  is  a  corporation  Incorpo- 
rated about  December  8, 1888,  and  ever  since 
Its  incorporation  it  has  beat  continuously  en- 
gaged in  the  business,  for  which  it  was  or- 
ganized, "of  acquiring,  disposing  of,  appro- 
priating, and  diverting  water  and  water 
rights  and  selling,  renting  and  distributing 
water  and  the  use  of  water  to  landowners 
for  the  irrigation  of  land."  For  many  years 
defendant  has  been  diverting  water  from 
Fresno  river  at  a  point  above  plaintiffs'  land, 
and,  by  means  of  a  system  of  canals,  has  dis- 
posed of  the  same  for  the  irrigation  of  lands 
not  riparian  to  said  river;  no  part  of  the 
water  so  diverted  ever  being  returned  to  the 
channel  of  the  river.  No  question  is  here 
raised  as  to  the  right  of  defendant  to  so  di- 
vert 100  cubic  feet  of  water  flowing  per  sec- 
ond. As  to  all  above  this  amount  the  record 
establishes  that  whatever  right  defendant 
possesses  has  been  acquired  solely  by  pre- 
scription, and  that  plaintiffs  have  the  right 
as  against  defendant  to  the  flow  of  the  entire 
stream,  subject  to  such  prescriptive  right  of 
defendant  The  amended  answer  of  defend- 
ant fully  sets  np  facts  showing  the  acquire- 
ment of  such  right  by  It  "to  the  extent  of 
400  cubic  feet  of  water  flowing  per  second, 
when  water  to  that  extent  was  flowing  in 
said  river,  and  at  all  other  times  all  of  the 
waters  flowing  therein."  It  Is  established  by 
the  record  that  all  of  the  water  actually 
diverted  has  been  disposed  of  by  defendant 
solely  for  the  purpose  of  irrigation  of  lands, 
and  that  said  appropriation  and  distribution 
has  at  all  times  been  and  now  is  a  "public 
use."  By  the  amended  complaint  it  was  al- 
leged that  100  cnblc  feet  of  water  flowing 
per  second  is  all  the  water  which  was  or  Is 
reasonably  required  for  the  irrigation  of  all 
of  the  lands  irrigated  from  or  under  defend- 
ant's canala 

The  trial  court  found  that  for  more  than 
25  years  defendant  had  been  diverting  from 
the  Fresno  river  water  to  the  extent  of  250 
cnblc  feet  flow  per  second,  when  there  was 
sufficimt  water  in  the  river  to  furnish  that 
amount,  and,  when  less,  all  of  the  water 
flowing  therein,  distributing,  renting,  selling, 
and  using  the  same  for  the  purpose  of  Irriga- 


tion. It  further  fonndi  in  regard  to  such 
diversion  the  existence  of  all  the  facts  essen- 
tial to  give  defendant  a  title  by  prescription 
as  against  plaintiffs  to  the  extent  specified, 
viz.,  250  cubic  feet  flow  per  second,  including 
in  its  findings  on  this  matter  one  stating  that 
defendant  and  its  predecessors  had  actually 
and  continuonsly  "distributed  and  used  all  of 
said  waters  so  diverted  and  appropriated  as 
aforesaid  to  useful  and  beneficial  purposes, 
to  wit,  to  the  irrigation  of  lands  lying  under 
the  flow  of  its  system  of  canals  and  ditches ; 
and  that  all  of  the  waters  so  diverted  by  de- 
fendant, its  grantors  and  predecessors  in  In- 
terest, as  aforesaid,  from  all  sources  during 
aU  of  said  period  have  been  at  all  of  said 
times  and  are  beneficially  used  In  the  irriga- 
tion of  said  lands,  and  have  benefited  said 
land."  But  the  court  found  further  as  fol- 
lows, viz. :  "That  less  than  two  hundred  and 
fifty  (250)  cubic  feet  of  water  continuously 
running  and  flowing  per  second  during  the 
irrigation  season  would  be  sufliclent  to  irri- 
gate the  lands  which  have  been  during  said 
period  irrigated  by  the  defendant,  but  how 
much  less  the  court  Is  unable  to  determine 
from  the  evidence,  but  that  all  of  said  waters 
so  taken,  appropriated  and  diverted  by  the 
defendant  as  aforesaid,  its  grantors  and 
predecessors  in  interest  have  been  actually 
used  in  and  applied  to  the  irrigation  of  lands, 
and  the  said  use  thereof  has  been  beneficial, 
and  that  the  defendant  was  so  doing  at  the 
commencement  of  this  action  and  still  con- 
tinues so  to  do." 

Judgment  was  given  declaring  that  defend- 
ant is  the  owner  and  entitled  to  divert,  take, 
and  appropriate  from  the  said  Fresno  river, 
at  a  specified  point,  water  to  the  extent  of 
250  cubic  feet  running  and  flowing  per  sec- 
ond, whenever  there  is  sufficient  water  to 
^rnlsh  said  amount,  and  when  the  water 
fiowlng  in  said  river  is  insufficient  to  furnish 
that  amount,  ail  of  the  waters  running  and 
flowing  in  said  river  at  said  point 

Upon  the  question  as  to  the  amount  of  wa- 
ter reasonably  necessary  to  be  diverted  from 
the  river  for  the  proper  irrigation  of  the  lands 
irrigated  by  defendant  by  means  of  its  sys- 
tem, the  best  that  can  be  said  for  defend- 
ant's case  is  that  there  is  a  conflict  in  the 
evidence.  Certainly  there  is  much  evidence 
tending  to  the  conclusion  ttiat  much  less  than 
the  amount  found  to  have  been  diverted- 
would  have  been  all  that  was  reasonably  nec- 
essary for  the  irrigation  of  the  lands  that 
were  supplied  by  defendant  with  water  for 
irrigating  purposes.  If  it  be  the  law,  as 
claimed  by  appellant,  that  one  actually  di- 
verting water  can  acquire  by  prescription  as 
against  a  riparian  owner  the  right  to  take 
only  so  much  water  as  is  reasonably  neces- 
sary for  the  beneficial  use  for  which  the  di- 
version is  made,  regardless  of  the  amount 
actually  taken  and  appUed  to  such  use,  it  ap- 
pears to  us  to  necessarily  follow  either  that 
there  is  no  finding  upon  th«  material  issue 
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made  bf  fl>«  pleadings  as  to  the  amonnt  rea- 
■onably  required  or  reasonably  necessary  for 
the  irrigation  of  tbe  lands  irrigated  from  or 
onder  defendant's  canals,  or  that  the  portion 
of  the  findings  that  we  bare  last  quoted  must 
be  taken  as  a  finding  in  f&vor  of  plaintiffs 
upon  this  material  iasne,  to  the  effect  that 
the  amount  actually  diverted  and  in  fact  ac- 
tually applied  to  the  irrigation  of  said  lands, 
viz.,  250  cubic  feet  flow  per  second,  when 
there  was  sufficient  water  in  the  river  to  fur- 
nish that  amount,  and  all  the  water  therein 
when  the  flow  was  less  than  250  cubic  feet 
per  second,  although  beneficial,  has  not  been 
reasonably  necessary  for  that  purpose.  Con- 
aldering  all  the  findings  together,  it  is  clear 
to  QB  that  tbe  statements  to  tiie  effect  that 
all  of  the  water  diverted  has  been  used  in 
the  irrigation  of  said  lands,  and  that  such 
use  has  been  beneficial  to  said  lands,  were 
not  intended  as  being  equivalent  to  a  finding 
that  it  has  all  been  reasonably  necessary  for 
the  proper  irrigation  of  the  same,  and  can- 
not be  so  construed.  While  the  written  opin- 
ion filed  by  the  learned  trial  Judge  in  decid- 
ing this  case  cannot  properly  be  considered 
in  determining  the  construction  to  be  given 
to  the  findings  in  this  behalf,  we  think  cer- 
tain language  used  therein  so  aptly  states 
the  situation  shown  by  the  findings  them- 
selves that  we  quote  it  It  is  as  follows :  "In 
my  opinion,  the  evidence  in  this  case  shows 
that  the  defendant  during  the  five  years  be- 
fore suit  has  used  all  the  water  in  its  canal 
in  irrigating  land.  It  might,  during  tbat  pe- 
riod, have  used  less  than  It  did,  and  still  the 
irrigation  might  have  been  sufficient  A  man 
may  eat  three  meals  a  day,  and  yet  be  able 
to  live  comfortably  with  only  two.  But,  so 
lax  as  tbe  evidence  shows,  no  water  has  been 
wasted,  in  any  other  sense  than  that  more 
was  applied  than  was  reasonably  necessary 
for  irrigating  the  land  that  was  irrigated. 
The  precise  question,  therefore.  Is  whether, 
as  against  a  riparian  owner,  an  approprlator 
of  water  can  acquire  title  by  prescription  to 
the  use,  for  the  purpose  of  irrigation,  of  any 
greater  quantity  than  was  reasonably  neces- 
sary for  that  purpose."  It  is  clear  enough 
from  the  findings  that  the  learned  trial  judge 
determined  that  question  in  the  affirmative, 
and,  for  that  reason,  deemed  it  unnecessary 
to  make  a  finding  on  the  question  of  the 
amount  of  water  reasonably  necessary  for 
the  irrigation  of  the  land  under  defendant's 
canals,  deeming  that  question  Immaterial. 
Apparently  the  findings  were  prepared  as 
they  are  with  the  very  purpose  on  his  part 
to  make  them  present  on  appeal  the  particu- 
lar question  stated  by  him  In  his  opinion  to 
be  the  precise  question  involved. 

[1]  The  learned  Judge  of  the  trial  court 
substantially  declared  in  his  opinion  that  it 
is  undoubtedly  tbe  law  as  between  appro- 
pilators  that,-  if  one  has  used  more  water 
than  was  reasonably  necessary  for  the  par- 
poses  to  which  it  was  applied,  such  excess 


was  mere  waste,  to  the  use  of  whldi  a  title 
by  prescription  could  not  be  acquired.  Be^ 
however,  concluded  that  the  rule  is  not  the 
same  between  an  appropriator  and  riparian 
owners.  There  can  be  no  question  of  the 
correctness  of  his  view  of  the  law  as  be- 
tween appropriators.  It  is  now  well  set- 
tled that  an  appropriator  is  not  entitled  to 
the  quantity  of  water  actually  diverted  and 
taken  into  possession,  if  he  usee  only  a  por- 
tion of  it,  and  that  his  right  is  limited  to 
the  amount  he  actually  uses  for  a  beneficial 
purpose,  not  exceeding  tbe  carrying  capadty 
of  his  ditch  or  canal.  See  Wiel  on  Water 
Rights,  a  478.and  479:  "An  appropriation  of 
water  by  the  owner  of  lands  by  means  of  a 
ditch  Is  not  measured  by  the  capacity  of  the 
ditch  through  which  the  appropriatUtn  is 
made,  but  is  limited  to  such  quantity,  not 
exceeding  the  capacity  of  tbe  ditch,  as  the 
appropriator  may  put  to  a  useful  purpose" 
(Smith  V.  Hawkins,  120  Gal.  88,  52  Pac.  139) ; 
"not  by  the  amount  which  he  took,  not  by  the 
amount  which  he  claimed,  not  as  the  court 
decrees,  by  an  amonnt  suffldont  to  thor- 
oughly and  properly  Irrigate  a  thotUBand 
acres  of  land,  but  it  would  be  measured  by 
the  amount  which  he  had  been  actually  tak- 
ing and  applying  to  a  beneficial  use  upon 
that  land."  (Leavitt  v.  Lassen  Irr.  Co.,  157 
CaL  86,  106  Pac.  404,  29  L.  R.  A.  [N.  S.] 
213.)  See,  also.  Senior  v.  Anderson,  115  CaL 
406,  47  Pac.  454 ;  s.  c.,  130  CaL  290,  62  Pac. 
563;  Southslde  Imp.  Co.  v.  Burson,  147  CaL 
407, 81  Paa  1107;  Thayer  v.  California  Devel- 
opment Co.,  164  CaL  117, 128  Pac.  29.  In  Sen- 
ior V.  Anderson,  115  CaL  496,  47  Pac.  464. 
It  was  squarely  held  that  a  diversion  by  an 
appropriator  for  any  length  of  time  would 
not  give  any  right  to  him  as  against  a  sub- 
sequent appropriator,  and  that  the  applica- 
tion of  the  water  to  a  beneficial  purpose 
must  mark  the  beginning  of  any  adverse  use. 
In  section  586  of  Wlel  on  Water  Rights  it 
Is  declared  as  follows:  "To  give  color  of 
title  the  adverse  claimant  may  have  begun 
his  use  in  any  character  whatever,  but  if 
he  began  it  in  the  character  of  an  appropria- 
tor, pretending  to  have  a  valid  appropriation, 
he  must  have  made  his  adverse  use  a  use  for 
a  beneficial  purposa  Since  a  right  of  ap- 
propriation cannot  be  held  wlUiout  beneficial 
use,  one  pretending  to  be  an  appropriator  has 
no  color  of  title  without  beneficial  use.  It 
is  oonsequjently  held  that  the  adverse  use 
must  be  for  a  beneficial  purpose;  though 
the  beneficial  use  need  not  be  made  imme- 
diately, a  reasonable  time  being  allowed,  as 
in  making  the  appropriation.  Rental  and  sale 
Is  a  beneficial  use."  This  statement  is  ful- 
ly supported  by  the  authorities  cited  by  the 
author. 

It  is  further  substantially  declared,  where- 
cver  the  question  has  been  considered,  that 
beneficial  use  is  not  what  is  actually  consum- 
ed, but  what  is  reasonably  necessary  for  the 
purpose  to  which  the  water  is  devoted,  and 
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that  an  excesstve  dlTersion  of  water  for  any 
purpose  cannot  be  regarded  as  a  diversion 
for  a  beneficial  ase,  in  so  far  as  it  is  in 
excess  of  any  reasonable  reaulrement  for 
that  purpose.  It  has  been  said  by  the  Su- 
preme Court  of  Idaho  that  "the  law  only  al- 
lows the  approprlator  the  amount  actually 
necessary  for  the  usefnl  or  beneficial  pur- 
pose to  which  be  applies  it,"  and  that  "the 
inquiry  was,  therefore,  not  what  he  had 
used,  but  how  much  was  actually  necessary." 
See  Farmers,'  etc.,  Co.  t.  Riverside  Irr.  Dist., 
16  Idaho,  535,  102  Pac.  481,  and  cases  there 
dted.  There,  as  here  (Civ.  Code,  {  1411), 
the  statute  prescribed  tliat  the  appropriation 
must  be  for  some  useful  or  beneficial  pur- 
pose, and  that,  wlien  the  approprlator  or 
his  successor  in  interest  ceases  to  use  it  for 
8a<di  a  purpose,  the  right  ceases.  It  was 
declared  in  the  case  last  cited  that  it  was 
the  policy  of  the  law  of  the  state  to  require 
tlie  highest  and  greatest  possible  duty  from 
the  waters  of  the  state  in  the  interest,  of 
agriculture  and  other  useful  and  beneficial 
purposes.  Such  is  clearly  the  policy  of  the 
law  of  this  stat&  An  examination  of  the  an- 
'  thoritles  shows  that  the  tendency  of  the  de- 
dsions  is  to  hold  that  any  actual  use  in  ex- 
cess of  reasonable  requirement  is  waste  (see 
Wiel  on  Water  Rights,  i  481),  and  that  the 
excess  cannot  be  held  to  have  been  applied  to 
a  beneficial  or  useful  purpose.  In  Senior  v. 
Anderson,  supra,  where  it  was  contended  that 
the  plaintifTs'  right  to  any  of  the  water  ac- 
tually diverted  was  barred  by  the  statute  of 
limitations,  the  plaintifCs  b^ng  subsequent 
approprlators  below  the  point  of  diversion  of 
defendants,  it  was  held  that  a  diversion  "of 
water,  not  necettary  for  a  useful  purpose, 
for  any  length  of  time,  would  not  give  a 
right  as  against  the  plaintiffs."  The  italics 
are  ours. 

The  ^ect  of  the  decisions  clearly  appears 
to  be  that  one  actually  diverting  water  un- 
de!r  a  claim  of  appropriation  for  a  useful  or 
beneficial  purpose  cannot  by  such  diversion 
acquire  any  right  to  divert  more  water  than 
Is  reasonably  necessary  for  such  use  or  pur- 
pose, no  matter  how  long  a  diversion  in  ex- 
cess thereof  has  conUnued,  and  that  there  is 
no  such  tiling  as  the  acquirement  by  such  an 
approprlator  of  a  title  by  prescription,  in  so 
far  as  the  excessive  diversion  is  concerned. 

While  it  may  never  have  been  expressly 
held  in  this  state,  in  a  case  where  the  ques- 
tion was  directly  involved,  that  this  doctrlhe 
may  be  invoked  in  favor  of  a  riparian  owner, 
it  has  been  so  stated.  In  stating  the  ele- 
ments essential  to  the  acquirement  of  title 
by  prescription  by  an  approprlator  as  against 
riparian  proprietors,  this  court,  in  Alta  Land, 
etc.,  Co.  V.  Hancock,  85  Cal.  219,  24  Paa 
645,  20  Am.  St  Rep.  217,  Included  "actual 
and  uninterrupted  user  •  •  •  for  a  useful 
purpose."  This  statement  was  quoted  with 
approval  by  the  Supreme  Cqurt  in  Oregon  in 
Oregon,  etc.,  Co.  v.  Allen,  41  Or.  200,  69  Pac. 
1S8P.-4S 


455,  9S  Am.  St  Rep.  701.  The  same  tMng 
is  strongly  implied  by  the  language  used  in 
our  opinions  in  Senior  v.  Anderson,  sapra, 
and  in  Barrows  v.  Fox,  98  Cal.  63,  82  Pac. 
811.  We  have  already  quoted  from  section 
686  of  Wiel  on  Water  Rights,  in  so  far  as  it 
is  material  to  this  question.  We  are  of  the 
opinion  that  the  doctrine  should  be  held  ap- 
plicable, in  favor  of  a  riparian  owner.  The 
state  liaa  limited  the  right  to  appropriate  ihe 
waters  of  a  stream  to  such  waters  as  are  rea- 
sonably necessary  tor  the  purpose  for  wMch 
the  water  is  in  fact  appropriated.  In  so  far 
as  the  diversion  exceeds  such  reasonably  nec- 
essary amount,  it  is  contrary  to  the  policy  of 
our  law  and  unauthorized,  is  "a  taking  with- 
out right"  (Thayer  v.  California  Development 
Co.,  supra),  and  can  confer  no  right,  no  mat- 
ter for  how  long  continned.  In  so  far  as  ii 
is  not  in  excess  of  such  amount,  it  is  a  diver- 
sion authorized  and  sanctioned  so  far  as  the 
state  is  concerned,  and,  if  the  diversion  is 
continued  for  the  requisite  time  under  such 
circumstances  as  to  give  a  title  by  prescrip- 
tion, it  will  extinguish  pro  tanto  the  riparian 
rights  below.  See  Oallahn-  v.  Montedto,  etc.. 
Water  Co.,  101  Cal.  242,  86  Pac.  770;  Arroyo, 
etCn  Co.  V.  Baldwin,  166  Cal.  280,  286,  100 
Pac.  874.  But  we  think  it  should  be  held 
to  extinguish  snch  rights  only  pro  tanto. 

As  long  as  one  is  claiming  solely  as  an  ap- 
proprlator, as  was  the  defendant  here,  for 
there  is  no  pretense  that  there  was  any  other 
basis  for  its  claim,  It  necessarily  follows, 
in  view  of  what  we  have  said,  that  his  claim 
of  right  can  Include  only  such  water  as  Is 
reasonably  necessary  for  the  purpose  for 
which  the  diversion  was  made,  and  the  water 
in  fact  used.  Such  is  the  full  extent  of  his 
claim  in  view  of  the  law  relating  to  the  ap- 
propriation of  water.  His  "color  of  title," 
as  Mr.  Wiel  puts  it,  extends  to  no  other  wa-. 
ter,  and  one  of  the  neces.sary  elements  of  the 
adverse  possession  essential  to  a  title  by  pre- 
scription is  lacking  as  to  all  water  diverted 
in  excess  of  that  reasonably  necessary  for 
the  purpose  for  which  the  diversion  is  made. 
The  riparian  owner  cannot  be  held  to  have 
notice  of  any  greater  daim.  The  situation  of 
the  riparian  owner  in  such  a  case  is  not  at 
all  analogous  to  that  of  a  riparian  owner  who 
has  purported  to  grant  to  another  bis  ripari- 
an right  without  granting  the  land  of  which 
that  right  is  part  and  parcel.  The  effect  of 
such  a  grant  Is  simply  to  convey  the  grantor's 
right  to  the  use  of  the  water  on  Ills  own 
riparian  land,  and  to  estop  the  grantor  to 
complain  against  any  use  of  the  water  which 
the  grantee  may  make  to  the  injury  of  such 
riparian  right  See  Duckworth  v.  Watson- 
vllle,  etc.,  Co.,  150  Cal.  526,  89  Pac.  338;  St 
Helena  Water  Co.  v.  Forbes,  62  Cal.  182, 
184,  46  Am.  Rep.  669.  Such  estoppel  is  ef- 
fective as  to  the  whole  riparian  right  of  the 
grantor,  simply  because  of  the  terms  of  his 
purported  grant  thereof.  By  reason  of  his 
voluntary  act  he  has  waived  for  himself  and 
his  successors  all  claims  based  on  the  doc- 
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trine  of  riparian  rights,  and  Is  In  no  position 
to  complain  of  any  Invasion  thereof  by  the 
grantee  or  his  successors. 

In  the  absence  of  acts  constltntlng  an 
estoppel  upon  the  riparian  owner,  section 
1411,  GiTll  Code,  1&  applicable  in  a  contro- 
versy between  one  claiming  by  prescription 
solely  as  an  approprlator  and  a  riparian  own- 
er, because  it  defines  the  extent  of  the  only 
possible  claim  of  right  on  the  pan  of  the 
approprlator  to  the  use  of  the  water,  and  in 
effect  limits  that  claim,  as  we  have  seon,  to 
so  much  water  as  is  reasonably  necessary  for 
the  purpose  for  which  the  appropriation  is 
made.  It  is  the  fuU  measure  fixed  by  the 
law  for  the  very  claim  he  is  asserting  against 
the  whole  world,  which  necessarily  includes 
the  riparian  owner  below  him.  To  no  greater 
extent,  we  think,  can  the  diversion  by  such 
an  appropriator  be  heii  to  constitute  such 
an  invasion  of  the  rights  of  the  riparian  own- 
er as  to  enable  him  to  acquire  a  title  by 
prescription  against  such  owner. 

[2]  In  determining  how  much  of  the  water 
in  fact  used  had  been  reasonably  necessary 
for  the  purpose  for  which  it  was  used,  we 
beUeve  that  a  court  should  be  liberal  with 
the  appropriator  to  the  extent  at  least  that 
It  should  not  deprive  him  of  any  portion  of 
the  amount  of  wfiter  that  he  had,  in  fact, 
used  for  the  period  necessary  to  gain  title 
by  prescription,  unless  it  is  clearly  and  sat- 
isfactorily made  to  appear  that  he  has  used 
more  than  was  reasonably  necessary.  The 
presumption  would  apt>ear  to  be  In  his  favor, 
for  ordinarily  one  would  not  take  the  pains 
to  use  upon  any  land  more  than  was  reason- 
ably necessary  under  all  the  cinmmstances. 
But  we  are  of  the  opinion  that  the  findings 
In  this  case  have  designedly  been  made  to 
present  the  question  of  the  use  by  defendant 
of  water  not  reasonably  necessary  for  the 
purposes  for  which  it  has  been  used,  such  a 
tise  as.  In  our  view  of  the  law,  amounts  to 
-waste. 

[3]  We  do  not  desire  to  be  understood  as 
-questioning  in  the  slightest  degree  the  well- 
settled  rule  that  the  dlverier,  to  use  language 
contained  in  appellant's  closing  brief,  wheth- 
-er  designing  to  use  the  water  himself  or  to 
furnish  it  to  others,  has  a  reasonable  time, 
the  situation  and  circumstances  considered, 
within  which  to  apply  it  to  a  beneficial  use. 
This  rule  is,  of  course,  peculiarly  applicable 
to  a  person  or  corporation  diverting  water 
for  the  purposes  of  rental  and  sale  to  a  spec- 
ified district  or  neighborhood.  But  that 
rule  does  not  appear  to  be  at  all  pertinent  on 
this  appeal. 

Whatever  right  the  defendant  has  acquired 
by  prescription  to  divert  the  waters  of  the 
Fresno  river  is  confined  to  such  amount  as  is 
reasonably  necessary  for  the  lands  for  which 
the  appropriation  has  been  made.  As  said  in 
an  opinion  of  the  United  States  Circuit  Court 
in  the  recent  case  of  San  Joaquin  &  Kings 
River,  etc.,  Co.  v.  County  of  Stanislaus  (G. 
C.)  191  Fed.  875,  it  Is  "based  upon  and  is 


measured  and  limited  by  the  beneficial  use  of 
certain  consumers  for  which  the  water  is 
being  appropriated";  such  beneficial  use  in- 
cluding only  such  water  as  is  required  for  the 
purpose  for  which  it  is  used. 

Learned  counsel  for  respondent  apparently 
seek  to  distinguish  this  case  from  one  where 
the  diversion  of  water  is  made  by  an  owner 
of  land  for  the  purpose  of  irrigating  his 
land,  upon  the  ground  that  here  the  diver- 
sion was  by  a  public  service  corporation  for 
the  purpose  of  distribution  and  sale  to  others 
for  the  irrigation  of  their  lands.  The  claim 
appears  to  be,  if  we  correctly  understand  the 
brief  on  this  point,  that,  as  to  such  a  com- 
pany, the  statute  of  limitations  runs  against 
riparian  owners  as  to  all  the  water  actually 
diverted  and  conducted  to  the  place  of  in- 
tended use  with  a  present  bona  fide  intention 
of  distribution  and  selling  the  same  to  all 
owners  of  land  susceptible  of  irrigation  from 
its  system,  although  none  or  only  a  part  of 
the  same  is  ever  actually  applied  to  the  bene- 
ficial use  of  irrigation  of  lands.  It  is  to  be 
borne  in  mind  that  the  appropriation  here 
was  for  distribution  and  sale  to  owners  of 
land  to  be  used  by  them  for  the  irrigation 
of  their  land,  the  lands  to  be  irrigated  be- 
ing, of  course,  such  lands  as  were  suscepti- 
ble of  irrigation  under  defendant's  system. 
As  we  have  stated,  we  do  not  understand 
that  any  question  of  the  effect  of  the  rule 
that  the  appropriator  has  a  reasonable  time, 
the  situation  and  .circumstances  considered, 
within  which  to  apply  the  water  to  a  bene- 
ficial use  is  presented  by  the  findings  in  this 
case.  Disregarding  such  considerations  as 
may  be  based  on  that  rule,  we  are  unable  to 
see,  upon  the  case  made  by  the  findings,  any 
distinction,  in  law  or  in  fact,  material  to  the 
question  before  us,  between  one  diverting 
water  for  use  on  his  land,  and  oitie  diverting 
It  for  purposes  of  rental  or  sale  to  others 
for  the  irrigation  of  such  of  their  land  as  is 
susceptible  of  irrigation  under  his  system. 

While  it  is  true  that  water  may  be  appro- 
priated for  sale,  rental,  or  distribution,  and 
while  it  has  been  said  that  a  use  "for  the 
purposes  of  rental  and  sale  of  the  water 
*  *  *  is  beneficial  under  the  very  terms 
of  the  Constitution  Itself,"  this  does  not 
mean  that  the  mere  fact  that  the  declared 
purpose  of  the  attempted  appropriation  is 
sale,  rental,  and  distribution  warrants  the 
appropriation  of  more  water  than  is  rea- 
sonably necessary  for  the  proper  demands 
of  those  for  whose  ultimate  use  it  is  appro- 
priated. For  instance,  if  the  appropriation 
be  for  the  purpose  of  the  sale  and  distribu- 
tion of  water  to  the  owners  of  land  in  a  dis- 
trict comprising,  say,  20,000  acres,  for  the 
irrigation  of  said  lands,  a  taking  of  twice 
the  amount  of  water  reasonably  necessary 
for  the  irrigation  of  all  of  said  land  would 
not  appear  to  be  warranted  any  more  in  the 
case  of  the  appropriator  for  sale  and  distri- 
bution than  it  would  be  if  all  of  said  owners 
had  united  in  an  attempted  appropriation  of 
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the  same.  The  ultimate  beneficial  use  In 
each  case  la  the  same,  the  Irrigation  of  such 
lands  and  the  interposition  ot  an  agency 
such  as  a  corporation  formed  for  the  pur- 
pose of  appropriating  and.  distributing  for  a 
compensation  the  water  for  such  beneficial 
use  should  not  make  any  difference  in  the 
respect  suggested.  In  neither  case  should 
there  be  held  to  be  warrant  for  the  taking 
of  more  water  than  is  reasonably  necessary 
for  the  ultimate  use  for  wUch  the  appropria- 
tion is  made,  viz.,  the  irrigation  of  such  body 
of  lands.  This  would  appear  to  be  very 
plain  as  to  a  case  such  as  we  have  suggested. 
And,  as  we  look  at  it,  such  substantially  is 
the  case  made  by  the  findings  before  us.  All 
of  the  water  diverted  and  sold  by  defendant 
l^s  not  been  reasonably  necessary  for  the 
ultimate  purpose  for  which  it  was  appro- 
priated, viz.,  the  irrigation  of  the  lands  for 
the  irrigation  of  which  the  water  has  been 
diverted.  We  are  speaking  of  the  case  as  it 
appears  to  us  from  the  findings,  and  entire- 
ly without  regard  to  the  evidence.  We  are 
also  speaking  entirely  without  regard  to 
the  question  of  what  is  a  reasonable  time 
within  which  such  a  corporation  as  the  de- 
fendant may  apply  the  water  diverted  to  a 
beneficial  use.  It  is  conceded  by  counsel  for 
plaintiffs  that  the  water  so  being  applied  to 
a  beneficial  use  within  what  is  a  reasonable 
time  -under  all  the  circumstances,  "title  by 
prescription  should  date  from  the  date  of 
diversion." 

We  are  of  the  opinion  that,  in  the  present 
condition  of  the  findings,  a  finding  on  the 
question  of  the  amount  of  water  reasonably 
necessary  for  the  irrigation  of  the  lands  sup- 
plied by  defendant  with  water  for  irrigation 
was  essential,  and  that,  on  account  of  the  ab- 
sence thereof,  a 'reversal  must  be  ordered. 

The  Judgment  and  order  appealed  from  are 
reversed. 

We  concut:  SL0S8,  J.;  LORIQAN,  J.; 
HENSHAW,  J.;    MELVIN,  J. 


(167  Cat  lot)  ' 

SCHELLIN  T.  NORTH  ALASKA  SALMON 
CO.     (S.  F.  6188.) 

(Supreme  Court  of  California.     Jan.  16,  1914. 
Rehearing  Denied  Feb.  13,  1914.) 

1.  Masteb  and  Servant  ({{  101,  102*)— Safx 
Plack  or  WoBK. 

It  is  the  daty  of  an  employer  to  make  and 
maintain  as  safe  a  place  of  work  as  is  reason- 
ably possible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  136,  171,  174,  178-184, 
192;    Dec.  Dig.  {|  101,  102. »! 

2.  Master  and   Servant  (J  219*)— AssmncD 
Risk— Knowledge  or  Danoeb. 

An  employ^  assumes  the  risk  of  injury  from 
working  in  a  place  where  the  danger  is  so 
obvious  tliat  he  must  have  seen  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  610-624;  Dec.  Dig.  { 
21».»] 


3.  Master  and  Servant  (|  281*)— Action  tob 
Injuries— SuFFiCTENCT  or  Evidence. 

Evidence  in  a  servant's  action  for  personal 
injuries  by  his  clothes  catching  on  a  set  screw 
of  a  revolving  shaft  while  attempting  to  adjust 
a  belt,  hM  to  sustain  a  finding  that  plaintiff 
was  not  negligent  in  not  observing  the  set  screw. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ft  987-096;  Dec.  Dig.  | 
281.*J 

4.  Master  and   Servant  ({  217*)— Absuved 
Risk— Application  o»  Dootbine. 

The  rule  of  assumed  risk  does  not  apply 
where  the  danger  is  not  obvious,  or  is  unknown 
to  the  employe,  and  the  employer  by  ordinary 
care  could  have  discovered  it,  so  that  an  em- 
ployi  was  not  bound  to  investigate  and  discover 
the  existence  of  a  dangerous  set  screw,  if  he 
did  not  know  thereof,  and  the  danger. therefrom 
was  not  obvious. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fg  S74-600;  Dec.  Dig.  { 
217.*] 

6.  Master  and  Servant  (|  289*)- Injuries 
—Jury  Qttbstion  —  Contributobt  Nboij- 

OBNOB, 

In  a  servant's  action  for  Injuries  by  his 
clothes  catching  on  a  set  screw  on  a  revolving 
shaft  while  attempting  to  adjust  a  belt,  the  ques- 
tion of  his  contributory  negligence  luM  for  the 
jury  on  the  evidence. 
[XM.  Note. — For  other  cases,  see  Master  and 
~         -■     n  1089,  1090,  1092-1132; 


Servant,  Cent  Dig. 
Dec.  Dig.  t  289.*] 


6.  Masteb  and  Servant  (|  289*)— Jubt  Ques- 
tion—Contributobt  Neoligence. 

The  question  of  contributory  negligence  is 
usually  one  of  fact,  and  is  only  a  question  of 
law  when  the  evidence  will  support  no  other 
legitimate  inference. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §g  1089,  1090,  1092-1132 ; 
Dec.  Dig.   i  289.*] 

7.  Appeal  and  Error  (S  1050*)— Habkless 
Error- Admission  of  Evidence. 

Any  error  in  admitting  evidence,  in  an  em- 
ploye's action  for  personal  Injuries  while  ad- 
justing a  belt  that  plaintiff  bad  seen  other  em- 
ployes put  belts  on  moving  pulleys  was  harmless 
to  defendant  where  all  of  the  witnesses  testified, 
without  objection,  that  it  was  proper  for  an 
experienced  person  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  1068,  1069,  4153-4157, 
4166;    Dec.  Dig.  f  1050.*] 

8.  Master  and  Servant  ({  295*)— Injuries- 
Instructions. 

An  instruction  in  an  employe's  action  for 
personal  injuries  by  clothes  catching  on  a  set 
screw,  that,  if  "plaintiff  did  not  know  and  'did' 
not  in  the  exercise  of  ordinary  care  discover  the 
existence  of  the  set  screw,"  etc.,  was  not  errone- 
ous, on  the  ground  that  an  employe  is  charged 
with  knowledge  of  what  he  "could  have"  dis- 
covered, instead  of  what  he  did  discover;  the 
expressions  meaning  substantially  the  same. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1168-1179;  Dec.  Dig.  { 
295.*] 

9.  Trial  (g  252*)— Injuries— Instructions  — 
Applicability  to  Evidence. 

Where  there  was  evidence,  in  an  employe's 
action  for  injtiries  by  being  caught  on  a  set 
screw  while  adjusting  a  belt  on  a  moving  pulley, 
that  plaintiff's  superintendent  had  told  plaintiff 
that  It  was  proper  to  put  a  belt  on  a  moving 
pulley,  a  requested  charge  that,  if  a  certain  fel- 
low servant  taught  nlaintiS  to  put  the  belt  on  a 


*Fm  othfr  eSMS.Ma  Mp«..tople  and  mcUod  NUMBER  In  Deo.  Dig.  A  Am.  Big.  K»j-Ho,,Baii»t  ft  Rap'r  ladazM    ^ 

Digitized  by  V^OOQIC 


724 


188  PACIFIC  BBPOBTBB 


COHL 


moyiog  pulley,  defendant  wu  not  liable  ms 
properly  refused. 

[Ed.  Note.— For  other  caaea,  lee  Trial,  Ceot 
Di«r.  ii  505,  696-612 ;   Dec  Di«.  f  252.*] 

10.  Tbial  ((  252*)— iNJUBics  to  Sebvawt— Ik- 
STRucnons— Afpuoabilitt. 

A  requested  charge,  in  an  employe's  action 
for  personal  injuries,  uat,  if  a  certain  fellow 
servant  taught  plaintiff  to  put  a  l>elt  on  a  mov- 
ing pulley,  defendant  was  not  liable  for  result- 
ing injuries  waa  erroneous  in  assuming  that  the 
putting  of  the  belt  on  the  pulley  waa  improper 
when  the  evidence  did  not  show  that  fact 

[Ed.  Notfti— For  other  cases,  see  Trial,  Cent 
Dig.  §f  505,  686-612;   Dec.  Dig.  {  262.*] 

11.  Tbial  (|  261*)— IwJTmiws  to  Sbbvaht  — 
iNBTBDcnoNft— Applicability  to  lastiBS. 

A  requested  charge,  in  an  employe's  action 
for  injuries  by  hia  clothing  catching  on  a  set 
screw  on  a  revolving  shaft,  that  defendant  was 
not  bound  to  "fuard  or  protect"  the  set  screw 
was  properly  refused,  if  it  meant  that  derfendant 
was  not  bound  to  cover  the  shaft  and  screw 
with  a  casing  or  guard;  there  being  no  con- 
tention that  defendant  waa  under  such  duty, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  S&l-BW,  Dec  Dig.  I  251.*] 

Department  2.  Appeal  from  Superior 
Coart,  City  and  Coonty  of  San  Francisco; 
John  Hunt,  Jndge. 

Action  by  Otto  ScbelUn  against  the  North 
Alaska  Salmon  Company.  From  a  Judgment 
for  plaintiff,  and  an  order  denying  a  motion 
for  new  trial,  defendant  appeals.    AfSrmed. 

Ullenthal,  McKlnstry  &  Baymond  and  D. 
Freidenrlch,  all  of  San  Francisco,  for  appel- 
lant F.  R.  Wall  and  I.  F.  Chapman,  both  of 
San  Francisco,  for  respondent 

MELYIN  J.  The  plaintiff  was  given  a 
verdict  for  $4,800  by  way  of  compensation 
for  Injuries  received  while  in  the  employ  of 
the  defendant  corporation.  These  appeals 
are  by  the  latter  from  the  Judgment,  and 
from  an  order  denying  its  motion  for  a  new 
trial. 

In  1910  the  plaintiff,  who  was  a  sailor,  was 
employed  by  defendant  to  go  to  Alaslta,  and 
there  to  work  at  the  cannery  belonging  to 
the  defendant  He  entered  the  service  of  Us 
employer  at  San  Francisco,  and  shipped  as 
a  "fish  dock"  man.  His  first  work  in  the 
cannery  was  repairing  the  iron  crates  in 
which  the  cans  were  to  be  packed  before  they 
were  put  through  the  cooking  process.  He 
was  employed  in  that  maimer  for  about  two 
weeks.  Then  he  was  required  to  watch  a 
"solder  wiper";  his  duty  being  to  observe 
the  cans  go  through  the  machine,  and  to 
stop  it  if  anything  went  wrong.  He  spent 
about  two  weeks  at  that  work,  and  was  then 
sent  to  the  fish  dock  to  clean  part  of  the 
machinery  there.  At  this  task  two  weeks 
more  were  consumed.  The  shafting  at  the 
fish  dock  vras  in  place  when  the  plaintiff 
went  there,  and  he  was  engaged  upon  the 
four  fish-cleaning  machines  which  were  un- 
der a  shed  there,  and  he  waa  not  cleaning  all 
of  the  machinery.  It  is  true  tliat  plaintiff 
had  shipped  as  a  "fish  dock  man,"  and  knew 


that  he  would  be  required  to  run  a  gasoline 
engine,  yet,  as  he  testified,  he  liad  no  expe- 
rience prior  to  that  time  with  such  an  en- 
gine. Before  he  was  put  to  work  his  igno- 
rance was  well  known  to  the  defendant,  be- 
cause engineers  In  the  employ  of  the  corpora- 
tion instructed  him  in  the  matter  of  operat- 
ing the  gasoline  engines  which  drove  the 
fish-cleaning  machinery.  There  was  also 
abundant  evidence  to  Justify  the  jury  in  con- 
cluding that  the  plaintiff  had  been  Instruct- 
ed in  the  method  of  putting  a  belt  upon  the 
pulley  while  the  machinery  was  in  motion— 
and  only  in  that  way — so  that  the  turning 
of  the  pulley  would  draw  the  belt  into  place 
when  it  was  held  in  the  proper  manner 
against  the  side  of  the  pulley.  It  was  also 
in  evidence  that  one  man  could  put  a  belt  on- 
the  pulley  when  the  machinery  was  in  mo- 
tion, but  that  it  took  two  men  to  do  the  same 
thing  when  the  machinery  had  stopped. 

The  plaintiff  was  in  charge  of  the  ma- 
chinery in  the  shed  where  the  process  of  fish 
cleaning  was  being  carried  on,  and  he  notic- 
ed that  the  belt  had  slipped  off  a  pulley. 
This  was  a  belt  by  which  a  grindstone  was 
usually  operated.  The  pulley  In  question 
was  attached  to  a  shaft  about  12  feet  above 
the  floor,  and  was  distant  about  2  feet  from 
a  partition.  Just  below  the  shaft  at  a  dis- 
tance of  about  2  feet  there  was  a  running 
board.  The  plaintiff  placed  a  ladder  against 
the  running  board,  2  to  4  feet  from  the  pul- 
ley, and  ascended  to  the  running  board. 
He  was  proceeding  to  adjust  the  belt  in  the 
manner  in  which  he  had  been  instructed  to 
perform  that  duty  when  his  clotliing  was 
caught  by  a  set  screw  which- projected  about 
three-fourth^  of  an  inch  from  a  collar  that 
was  on  the  shafting,  and  he  .was  first  twist- 
ed around  the  shafting,  and  then  thrown  to 
the  floor  with  great  violence,  sustaining  in- 
juries of  a  very  serious  character.  The  col- 
lar and  the  set  screw  that  caught  plalntiirs 
clothing  were  about  IB  Inches  from  the  pul- 
ley upon  which  he  was  endeavoring  to  re- 
adjust the  belt,  and  that  was  very  near  the 
partition.  The  diameter  of  the  collar  was  S 
or  8)i  Inches.  Plaintiff  had  never  before 
been  required  to  put  that  belt  on  the  pul- 
ley, and  bad  never  seen  the  set  screw  on 
the  collar.  It  was  in  evidence  that  the  set 
screw  could  not  be  seen  when  the  machinery 
was  in  motion. 

Appellant  contends  that  it  was  not  its  duty 
to  box  the  sliaft,  or  otherwise  to  provide 
against  the  projecting  of  the  set  screw ;  that 
it  had  no  knowledge  of  the  existence  of  the 
set  screw;  that  plaintiff  and  defendant 
had  the  same  means  of  knowledge  of  the 
danger;  that  plaintiff's  duties  required  htm 
to  become  familiar  with  the  machinery;  that 
he  assumed  the  risks  of  his  employment; 
that  he  waa  guilty,  as  matter  of  law,  of 
contributory  ne^^igence  in  attempting  to  pat 
a   belt  on  a   rapidly  moving  pulley;    and 
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that  defendant  1>  relieved  from  liability  un- 
der the  "fellow  servant"  doctrine. 

[1]  Even  If  It  was  not  the  defendant's  du- 
ty to  box  the  machinery,  it  must  be  con- 
oeded  that  the  plaintiff  was  entitled  to  a 
reasonably  safe  place  in  which  to  work.  The 
pulley  was  so  located  that  the  belt  could  not 
well  be  adjusted  by  a  person  standing  on 
the  ladder  except  by  a  left-handed  man. 
While  the  mnnlng  board  18  inches  wide  was 
not  the  safest  place  in  the  world,  it  was 
the  only  place  from  which,  under  the  exist- 
ing conditions,  plal&tlff  coald  adjnst  the  belt 
The  collar  and  set  screw  performed  no 
functions.  Their  presence  at  that  place  made 
it  one  of  great  danger  to  plaintiff,  and  it 
was  defendant's  duty  to  make  and  to  main- 
tain there  as  safe  a  place  as  reasonably 
was  possible.  Krelgh  v.  Westlnghouse  C.  K. 
Co.,  214  U.  S.  256,  29  Sup.  Ct.  619,  53  L.  Bd. 
984;  Jacobson  v.  Oakland  Meat,  etc.,  Co., 
161  Cal.  432,  119  Pac.  663,  Ann.  Cas.  1S18B, 
1194,  and  cases  there  cited. 

[2]  The  shafting  had  been  erected  before 
plaintiff  was  pat  to  work.  Of  course,  if  there 
had  been  a  danger  so  obvious  that  plaintiff 
must  have  seen  it,  and  assumed  the  risk  of 
working  in  proximity  to  it,  he  could  not  re- 
cover. 

[3]  It  was  for  the  Jury  to  say  whether  or 
not  under  all  of  the  drcumstances  plaintiff 
was  bound  to  observe  the  set  screw  attached 
to  the  collar  more  than  6  feet  above  his  head 
as  he  worked  on  the  floor  of  the  shed — a 
menace  which  was  shut  off  from  all  possible 
observation  from  many  parts  of  the  building 
by  the  running  board  beneath  it,  and  ren- 
dered invisible  by  the  rapid  motion  during 
the  time  when  the  machinery  was  in  opera- 
tion. We  cannot  say,  as  a  matter  of  law, 
that  the  jury  Incorrectly  decided  this  ques- 
tion in  plaintiff's  favor. 

[4]  If  plaintiff  was,  as  lie  testifled,  igno- 
rant of  the  existence  of  the  set  screw,  he  waa 
under  no  obligation  to  Investigate.  Majors 
T.  Connor,  162  CaL  136,  121  Pac.  871.  The 
rule  of  assumption  of  risk  by  an  employ^ 
does  not  apply  where  the  danger  is  not  obvi- 
ous, where  it  is  unknown  to  the  employe, 
and  where  by  the  exercise  of  ordinary  care 
the  employer  could  have  discovered  and  re- 
moved it  Brown  v.  Sharp-Hansen  Con.  Co., 
160  Cal.  94, 112  Paa  874. 

To  the  point  made  by  appellant  that  plain- 
tiff had  equal  means  with  it  of  knowing  of 
the  existence  of  the  projecting  set  screw,  the 
obvious  answer  is,  first,  that  the  machinery 
was  Installed  before  plaintiff  went  to  work, 
and  that  the  shaft  was  not  easily  observable 
by  him,  and  second,  that  unless  be  was 
charged  with  the  duty  of  keeping  that  very 
place  Rafe^  upon  his  employer  rested  that  ob- 
ligation. 

(i,  •]  Nor  was  the  plaintiff  guilty,  as 
matter  of  law,  of  contributory  negligence. 
Whether  or  not  a  plaintiff  is  guilty  of  con- 
tributory  negligence  is  usually  a  question 


of  fact  It  is  a  question  of  law  only  when 
the  evidence  will  support  no  other  legitimate 
inference  than  that  the  plaintiff  was  guilty 
of  contributory  negligence.  Zlbbell  v.  South- 
em  Paa  Co.,  160  Cal.  240,  116  Paa  613. 
The  evidence  was  conflicting.  Plaintiff  testi- 
fied that  he  had  been  Instructed  to  pat  a 
belt  on  a  moving  pulley  in  case  of  necessity. 
Williams,  the  foreman  of  the  defendant  cor- 
poration, denied  this;  but  the  superintend- 
ent Mr.  Hale,  admitted  that  he  himself  fre- 
quently replaced  a  belt  on  a  running  pulley, 
although  he  said  that  he  had  forbidden  plain- 
tiff to  do  the  same  thing.  Confronted  with 
this  conflict  of  testimony,  we  cannot  say  that 
the  jurors  were  mistaken,  particularly  in  view 
of  the  statement  prepared  shortly  after  the 
accident  by  Mr.  Searle,  one  of  the  employes 
of  the  defendant,  that  the  injury  was  not 
caused  by  a  violation  of  rules,  and  that  no 
special  caution  had  been  given  to  the  injured 
person  in  relation  to  his  duties. 

The  fellow  servant  doctrine  does  not  ap- 
ply. Plaintiff  was  alone  in  the  shed  at 
the  time  of  the  accident  But  it  is  argued 
that  he  pursued  the  Incorrect  method  of  put- 
ting on  the  belt  while  the  machinery  was 
moving,  through  the  advice  of  Walsh,  a  fel- 
low servant  and  that  therefore  he  cannot  re- 
cover; but,  from  plaintiff's  testimony,  which 
the  jury  accepted  as  true,  plaintiff's  fore- 
man, his  acknowledged  superior,  had  in- 
structed him  how  to  replace  a  belt  upon  a 
moving  pulley. 

[7]  Over  the  objection  of  defendant's 
counsel,  plaintiff  was  permitted  to  testify 
that  he  had  seen  other  employes  of  the  de- 
fendant company  put  belts  upon  moving  pul- 
leys. Appellant  insists  that  the  admission 
of  this  evidence  was  erroneous,  because  it  was 
not  shown  that  the  acts  of  these  fellow  serv- 
ants of  plaintiff  were  authorized.  In  any 
event  defendant  was  not  harmed,  because  all 
of  the  witnesses  testifled,  without  objection, 
that  it  was  proper  for  an  experienced  per- 
son to  put  on  the  belting  while  the  shaft  was 
revolving. 

[I]  Certain  objections  were  made  to  the 
giving  of  some  instructions  and  the  refusal 
to  give  others.  We  have  found  no  error 
in  any  of  the  rulings  assailed.  The  only  ob- 
jection discussed  in  detail  is  a  mere  verbal 
criticism.  The  language  of  the  Instruction 
was:  "It  you  find  *  •  •  that  the  plain- 
tiff did  not  know  and  did  not  in  the  ex- 
ercise of  ordinary  care  discover  the  exist- 
ence of  the  set  screw,"  eta  Appellant  as- 
serts that  the  test  is  not  what  the  employe 
did  discover  but  what  he  could  have  discov- 
ered by  the  use  of  ordinary  care  and  dili- 
gence. The  meaning  i>  substantially  the 
same.  If  one  exercises  ordinary  care  to  do 
a  thing,  and  does  not  accomplish  it  then 
it  is  plain  that  he  cannot  accomplish  it 
by  the  use  of  ordinary  care.  Ok  the  other 
instructions  which  were  offered  and  refused, 
one  was  given  in  substance  elaewttua 
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[I,  II]  Another  Instnictlon  was  in  effect 
that;  If  Walsh,  a  fellow  aerrant,  taught 
plaintUf  to  put  the  belt  on  a  moving  pulley, 
defendant  was  not  liable  for  the  result  of 
Buch  Instruction.  This  was  too  broad  a  state- 
ment,  and,  moreover,  was  not  Justified  by 
the  record.  Walsh  was  in  charge  of  the  ma- 
chinery, as  he  testified.  He  seems  to  have 
occupied  a  position  superior  to  that  of  plain- 
tiff; but,  be  that  as  it  may,  the  instruction 
did  not  call  the  jury's  attention  to  the  fact 
that,  If  the  superintendent's  teaching  had 
been  the  same  as  Walsh's  (and  plaintiff  so 
testified),  the  plaintiff  would  have  been  jus- 
tified In  believing  that  it  was  perfectly  prop- 
er to  pnt  a  belt  on  a  moving  pulley.  The 
Instruction  was  rightly  rejected,  because  it 
assumed  that  putting  a  belt  on  a  moving  pul- 
ley was  improper — something  by  no  means 
proven. 

[11]  The  last  offered  instruction  mentioned 
In  the  briefs  was  one  which  the  court  prop- 
erly refused  to  give.  By  it  the  Jury  would 
have  been  told  that  defendant  was  under  no 
duty  "to  guard  or  protect"  the  set  screw  on 
the  shaft  If  by  this  defendant  meant  there 
was  no  duty  resting  upon  it  to  cover  the 
shaft  and  set  screw  with  casing  or  guard, 
there  was  no  necessity  for  the  instruction. 
There  was  no  contention  nor  suggestion  that 
defendant  owed  such  a  duty  to  its  servant. 

The  Judgment  and  order  kre  affirmed. 

We  concur:   HBNSHAW.J.;   LORIGAN.J. 


(167  Cal.  112) 

CURTIS  V.  UNITED  TRANSFER  CO. 
(S.  F.  6608.) 

(Supreme  Court  of  California.    Jan.  16,  1814.) 

1.  CabBIERS   (g   155*) — CONTBACT    LlMITAnONS 

— NoTicB. 

The  knowledge  of  the  limitation  which  will 
bring  a  case  within  Civ.  Code,  g  2176,  provid- 
ing that  a  consignor,  by  accepting  a  contract 
of  carriage  with  liDowledge  of  its  terms,  as- 
sents to  the  limitationg  on  the  carrier's  liabiUty 
therein  contained,  may  be  constructive  as  well 
as  actual. 

[E!d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  h  677,  678,  68^-685,  081-606;  Dec 
Dig.  f  165.»] 

2.  Cabbiebs  (8  155*)— Contract  LiMiTATioits 
—Notice — Question  fob  Jubt. 

The  mere  acceptance  of  a  receipt  con- 
taining  a  limitation  on  the  amount  of  the  car- 
rier's liability  will  not,  as  a  matter  of  law, 
charge  the  consignor  with  knowledge  of  such 
limitation,  within  Civ.  Code,  {  2176,  providing 
that  a  consignor,  by  accepting  a  contract  of 
carriage  with  knowledge  of  its  terms,  assents 
to  any  limitation  on  the  amount  of  the  carrier's 
liability  therein  contained;  and  hence  a  com- 
plaint was'  not  demurrable  becaose  it  alleged 
plaintiff's  acceptance  of  such  a  receipt 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  «§  677,  678,  682-685,  881-686;  Dec 
Dig.  §  155.*] 

in  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  John 
tJunt  Judge. 


Action  by  Llsbeth  H.  CurUa  against  the 
United  Transfer  Company,  a  corporation. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peala    Reversed,  with  directions. 

Perry  Evans,  of  San  Francisco,  for  appel- 
lant H.  U.  Davis,  of  San  EYandsco,  for  je- 
spondent 

LORIUAN,  J.  This  Is  an  appeal  frotd  • 
judgment  against  plaintiff  on  refusal  to 
amend  after  demurrer  was  sustained  to  her 
complaint  The  judgment  was  affirmed  by 
the  District  Court  of  Appeal  for  the  First 
district  and  a  further  hearing  granted  by 
this  court. 

The  action  was  to  recover  $414.35  as  dam- 
ages for  the  loss  of  a  trunk  and  its  contents 
delivered  at  the  city  of  Oakland  by  plaintiff 
to  defendant,  a  common  carrier,  for  carriage 
to  her  address  in  the  dty  of  Berkeley. 

The  complaint  alleged  that  plaintiff  deliT- 
ered  the  trunk  to  defendant,  who  gave  her  a 
receipt  therefor  upon  a  printed  form;  that 
she  did  not  read  the  receipt  or  form  or  know 
what  was  written  or  printed  thereon,  except 
that  she  read  her  name  written  thereon,  un- 
til long  after  the  loss  of  the  trunic  It  Is 
then  alleged  that  there  was  printed  upon  the 
said  recdpt  a  statement  commencing  with 
the  words,  "Read  conditions  of  this  contract." 
and  limiting  the  liability  of  the  defendant  for 
the  loss  of  the  trunk  and  its  contents  through 
the  negligence  of  the  defendant  to  the  sum  of 
$50  anless  otherwise  specially  agreed  in  writ- 
ing and  the  extra  risk  paid  for.  The  com- 
plaint further  alleged:  "That  the  said  state- 
ment was  entirely  in  fine  print,  and  that  eadi 
letter  of  each  word  thereof,  including  the  said 
words,  'Read  conditions  of  this  contract,'  was 
less  than  one-slsteenth  of  an  inch  in  hel^t 
and  less  than  one-sixteenth  of  an  inch  In 
width;  that  the  plaintiff  had  no  knowledge 
or  notice  of,  or  any  reason  or  cause  to  know, 
the  terms  of  the  said  purported  contract  or 
any  thereof,  or  the  nature  or  purpose  of  the 
said  terms  or  any  thereof,  or  that  said  re- 
cdpt  contained  or  purported  to  contain  the 
terms  of  said  contract  of  carriage,  or  any 
thereof,  until  long  after  the  said  loss  of  the 
said  trunk  and  contents  by  the  defendant" 
The  demurrer  was  for  want  ot  Jurisdiction 
and  want  of  facts. 

it  is  provided  by  section  2176  ot  the  Civil 
code  that  "a  passenger,  consignor  or  con- 
signee,  by  accepting  a  ticket,  bill  of  lading,  or 
contract  for  carriage,  with  a  knowledge  of  its 
terms,  assents  *  *  *  to  the  limitation  stated 
therein  upon  the  amount  of  the  carrier's  lia- 
bility in  case  property  •  •  *  Is  lost  or 
injured.    •    •    •" 

The  demurrer  to  the  complaint  was  sus- 
tained on  the  theory  that,  upon  the  facta 
pleaded  in  the  complaint,  plaintiff  must  be 
deemed  as  matter  of  law  to  have  had  con- 
structive notice  of  the  conditions  of  Ilmitatioa 
in  the  contract  and  was  bound  by  them.   This 
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condosion  was  reached  by  applying  to  the 
facts  pleaded  the  rules  laid  down  In  sections 
18  and  19  of  the  Civil  Code ;  the  one  declar- 
ing that  notice  is  actual  or  constmctlye,  con- 
stmctlve  notice  being  such  notice  as  is  Im- 
plied by  law,  the  other  declaring  that  one 
who  has  actual  notice  of  circumstances  suf- 
ficient to  put  a  pmdent  person  on  inquiry  as 
to  a  particnlar  fact  has  constmctlye  notice 
of  such  fact  when,  by  pursuing  such  inquiry, 
be  might  have  learned  it.  The  reasoning  is 
that,  as  the  plaintiff  pleaded  no  fraud,  deceit, 
or  artifice  resorted  to  by  defendant  to  pre- 
vent her  reading  the  receipt  or  contract  which 
was  delivered  to  het,  she  should,  as  a  prudent 
person,  have  done  so;  that  if  she  had  she 
would  have  known  that  it  was  a  contract  lim- 
iting the  liability  of  defendant;  that,  apply- 
ing the  sections  as  to  constructive  notice,  she 
must  be  deemed,  as  a  matter  of  law,  to  have 
had  all  knowledge  she  would  then  have  ac- 
quired, and  cannot  now  assert  her  failure  to 
read  it  or  ignorance  of  its  contents  to  over- 
come the  legal  effect  of  the  paper  as  a  con- 
tract between  the  defendant  and  herself. 

[1]  It  is  conceded  by  appellant,  with  re- 
spect to  section  2176  of  the  CivU  Code,  that 
the  l(nowledge  of  the  limitation  which  will 
bring  the  case  within  the  terms  of  that  sec- 
tion may  be  constructive  as  well  as  actual. 
Merrill  v.  PadHc  Transfer  Co.,  131  Cal.  5S2, 
63  Paa  915. 

[2]  What  she  contends  for,  however,  is  that 
under  the  facts  pleaded  in  the  complaint  the 
question  of  constructive  notice  was  a  matter 
for  the  Jury  and  not  a  question  for  the  court 
as  a  matter  of  law.  We  think  this  conten- 
tion of  appellant  is  correct 

It  is  true,  as  a  general  mle,  that  a  shipper 
or  consignor  who  accepts  a  bill  of  lading  or 
receipt  containing  the  terms  of  a  contract  of 
carriage  from  the  carrier  without  objection 
assents  to  It  and  is  bound  by  its  terms  whether 
he  has  knowledge  of  them  or  not,  nnder  the 
rule  of  constructive  notice.  But  we  do  not 
think  this  general  rule  has  any  application 
under  section  2176  of  the  Code.  In  our  opin- 
ion that  section  provides  a  rule  directly  to 
the  contrary.  It  declares  that  a  consignor  as- 
BentB  to  the  limitation  only  by  accepting  the 
contract  with  knowledge  of  the  terms  of  limi- 
tation. The  mere  taking  and  retention  by 
the  consignor  of  a  paper  containing  such 
terms  of  limitation  of  liability  does  not  of  it- 
self amount  to  assent  to  them  because  the 
section  expressly  declares  it  shall  not  In 
the  absence  of  a  special  contract  limiting  the 
amount  of  the  liability,  the  carrier  would  be 
responsible  under  its  common-law  liability 
for  the  full  value  of  the  property  delivered 
to  it  for  carriage  and  lost  and,  while  it  may 
limit  that  liability  by  special  contract  still, 
under  the  section  under  consideration,  this 
is  only  effected  when  such  special  contract 
is  accepted  by  the  shipper  or  consignor  with 
knowledge  of  the  terms  of  limitation.  Knowl- 
edge by  the  consignor  of  the  limitation  is  es- 
•entUU  to  the  legal  efficacy  of  such  a  special 


contract  a  fact  upon  which  It  can  alone  be 
sustained  whether  such  fact  appears  by  evi- 
dence of  express  information  had  by  him  ot 
the  contents  of  the  receipt  or  contract  when 
it  was  received,  and  hence  actual  notice,  or 
whether  by  proof  of  circumstances  surround- 
ing its  receipt  and  constituting  constructive 
notice.  If,  under  the  section,  it  may  be  de- 
clared by  the  court  as  matter  of  law  from  the 
fact  'pleaded  of  the  acc^tance  merely  of  a 
receipt  embodying  the  terms  of  limitation  set 
out  in  the  complaint,  that  the  plaintiff  there- 
by had  constructive  notice  of  the  limitation 
of  liability,  and  hence  knowledge  of  it  which 
bound  her,  then  there  was  little  need  of  the 
statute  declaring  that  assent  to  the  limitation 
followed  only  "by  accepting  (the  paper)  with 
a  knowledge  of  its  terms."  If  she  had  actual 
knowledge  of  its  terms  when  she  accepted  it 
of  course  she  was  bound  under  the  provisions 
of  the  section,  but  under  the  theory  of  re- 
spondent if  she  did  not  have  knowledge  of 
the  terms  she  is  bound  anyway,  because,  as 
matter  of  law,  by  merely  accepting  It  she 
bad  constructive  notice  of  its  terms,  which 
amounts  to  the  same  thing.  We  cannot  agree 
with  this  view  and  are  satisfied  that  under 
the  section,  whether  the  acceptance  of  such 
a  receipt  or  paper  by  the  consignor  was  with 
knowledge  of  its  terms  or  not  (that  is,  wheth- 
er it  was  accepted  with  actual  knowledge  or 
under  such  circumstances  as  constituted  con- 
structive notice  or  knowledge  in  contempla- ' 
tion  of  law),  was  a  question  of  fact  for  the 
jury  and  not  a  matter  of  law  for  the  court 
Mere  acceptance  is  not  the  controlling  ques- 
tion. The  section  assumes,  in  providing  what 
shall  constitute  assent  that  there  has  been 
an  acceptance;  that  is,  the  carrier  delivered, 
and  the  consignor  received,  the  paper.  The 
controlling  question  is:  Was  there  an  ac- 
ceptance with  knowledge  of  the  terms  of  the 
Umltation  of  liability?  This  is  to  be  deter- 
mined not  merely  from  acceptance  but  from 
a  consideration  of  all  the  circumstances,  in- 
cluding acceptance,  surrounding  the  transac- 
tion between  the  parties  at  the  time  the  receipt 
was  given  and  taken. '  From  these  it  is  for 
the  jury  to  determine  whether  the  plaintiff 
had  actual  knowledge  that  the  paper  was  a 
contract  when  she  received  It  or,  if  not 
whether  the  circumstances  under  which  she 
received  it  were  such  as  put  her  on  notice  of 
the  contents  of  the  instrument,  constructive 
notice  or,  as  that  term  imputes,  knowledge 
Implied  by  law.  This  question  can  properly 
be  submitted  to  the  jury  under  appropriate 
instructlous  on  the  subject  embracing  the 
rule  as  to  constructive  notice,  and  the  jury 
determine  the  fact  as  we  think  it  is  Its  prov- 
ince to  do. 

While  citing  a  nnmber  of  cases  from  other 
jurisdictions  to  sustain  the  general  rule  re- 
lied on  that  knowledge  of  the  terms  of  a  con- 
tract is  to  be  Imputed  as  matter  of  law  under 
the  rule  of  constructive  notice  from  its  ac- 
ceptance by  the  consignor,  it  is  conceded  by 
respondent  that  this  rule  has  been  so  far  da- 
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^rted  from,  In  cases  wbere  a  traveler  dellTers 
talB  baggage  to  a  local  express  company  and 
receives  a  receipt  or  contract  embodying 
terms  of  limitation  In  favor  of  the  company, 
that  It  Is  then  a  qnestlon  for  the  Jury  to  say 
whether  the  drcumstances  of  the  acceptance 
of  the  reodpt  or  contract  by  the  traveler  were 
such  as  to  put  him  on  notice  of  the  contents 
of  the  receipt.  Several  cases  are  dted  which 
are  claimed  to  recognize  this  departure  from 
the  general  rule,  among  others  our  own  case 
of  Merrill  v.  Pacific  Transfer  Co.,  supra.  But 
In  the  Merrill  Case,  where  this  section  2176 
was  under  consideration,  nothing  was  said  of 
any  distinction  existing  under  It  between 
cases  where  a  traveler  took  the  receipt  and 
those  cases  where  it  was  taken  by  other  class- 
es of  consignors.  It  was  simply  an  Incident 
In  the  case  that  the  plaintiff  there  was  a  trav- 
eler. No  question  of  any  distinction  for  that 
reason  was  Involved,  and  none  of  the  cases 
cited  from  other  jurisdictions  relied  on  in 
support  of  audi  distinction  Involved  a  sec- 
tion similar  in  its  terms  to  our  section.  Our 
section  embraces  in  its  application  all  con- 
signors, and  hence  there  can  be  no  distinction 
between  a  traveler  or  any  other  consignor. 
Th^  all  come  within  its  rule. 

As  to  the  Menlll  Case,  we  deferred  refer- 
ring to  it  until  considering  the  distinction 
which  respondent  assumes  It  declares  as  to 
the  application  of  the  section  between  travel- 
'  ers  and  other  consignors.  It  not  only  does  not 
make  any  such  distinction  but  is  authority 
directly  to  the  proposition  that  the  qnestlon 
whether  a  consignor,  under  the  section,  has 
dtber  actual  or  constructive  notice  of  the 
terms  of  limitation  is  one  of  fact  for  the  jury, 
to  be  determined  from  all  the  drcumstances 
of  the  case. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  overrule  the  demurrer 
to  the  complaint  and  allow  defendant  to  an- 
swer. 

We  concur:  MELVIN,  J.;  HENSHAW,  J.; 
SHAW,  J. ;  ANOEIiLOTTI,  J. 


a67  Cal.  S5) 

BOQEBS  et  aL  t.  SCHLOTTEBBACK  et  aL 

(8.  F.  6046.) 
(Supreme  Court  of  California.  •  Jan.  16,  1914.) 

1.  Wills  ({  58*)— Contbaci  to  Makc— Evi- 
dence— SUFFICIKNCY. 

In  a  suit  to  enforce  an  alleged  contract 
whereby  deceased  agreed  to  make  plaintiff's  in- 
testate bis  heir,  and  tliat  such  intestate  should 
share  equally  with  deceased's  other  child,  evi- 
dence held  to  establish  the  agreement  and  the 
Uitestate's  compliance  therewith. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  164,  165;   Dec.  Dig.  jj  58.*] 

2.  Wills  ({  58*)  —  Contracjt  to  Make  — Bn- 
tobceuemt. 

An  oral  agreement  to  make  another  the 
promisor's  heir,  acted  upon  by  the  beneficiary, 
IS  enforceable,  and  the  recent  amendments  to 
Civ.  Code,  I  1624,  and  Code  Civ.  Proc.  |  1973, 
requiring  such   contracts  to   be  in  writing,   do 


not  apply  where  the  contract  was  fully  exe- 
coted  by  the  beneficiary  long  before  thnr  en- 
actment 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  gg  164,  166;    Dec.  Dig.  |  68.*] 

3.  LiHiTATioN  or  Actions  ({  44*)— Accbual 
or  Right  or  AcmoN— Aorkbuknt  to  Make 
A  Will. 

Where  a  father  a^eed  that  a  child  whom 
he  adopted  should  be  his  heir  and  share  eqnally 
in  his  property  with  his  only  other  child,  a 
daughter,  and  before  his  death  transferred  part 
of  his  property  to  his  daughter  and  grand- 
danghter,  no  ri^t  of  action  accrued  on  behalf 
of  the  adopted  child  until  the  death  of  the  fa- 
ther without  making  the  ^sposition  of  his 
property  agreed  upon,  and  hence,  though  the 
conveyance  was  made  many  years  before  his 
death,  the  adopted  child's  right  to  set  aside 
at  his  adopted  father's  death  was  not  barred 
by  the  four  years'  limitation  of  Code  Civ.  Proc. 
{  343. 

[Ed.  Note.— For  other  eases,  see  limitation 
of  Actions.  Cent  Dig.  |{  220-230,  232;  Dec. 
Dig.  i  44.<] 

4.  BxxoirroBa  and  Aduinistratoss  (g  438*) 
—  Actions  —  Pasties  —  Misjoindeb  —  In- 
dividual AND  EePBESENTATIVE  CAPACITT. 

Code  Civ.  Proc.  {  385,  provides  that,  in 
case  of  the  death  of  a  party,  the  court  may  al- 
low the  action  to  be  continued  by  his  repre- 
sentative, and  section  1462  provides  that  the 
heirs  or  devisees  may  themselves,  or  jointly 
with  the  executor  or  administrator,  maintain  an 
action  for  the  possession  of  real  estate  to  which 
their  ancestor  was  entitled.  An  adopted  child, 
who  was  entitled  to  be  made  a  joint  heir  of 
his  adoptive  father,  brought  an  action  to  set 
aside  conveyances  made  by  the  latter  before 
his  death,  and  before  the  cause  was  tried  the 
cliild  also  died.  Held,  that  there  was  no  mis- 
joinder of  actions  in  allowing  the  action  to  be 
continued  by  the  child's  administrator  in  both 
his  representative  and  individual  capacity;  it 
appearing  that  be  was  an  heir  of  such  child. 
.[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  gg  1765-1785, 
1790;   Dec  Dig.  g  438. •] 

6.  EXECUIOBS  AND  Administbatobs  (g  315*)— 

Distbibotion- Effect. 

A  decree  distributing  the  estate  of  a  testa- 
tor is  not,  under  Code  Civ.  Proc.  gg  1666,  1667, 
relating  to  the  conclusiveness  of  such  decrees 
as  to  the  rights  of  heirs,  legatees,  or  devisees, 
conclusive  against  the  right  of  an  adopted  child 
of  the  testator  to  enforce  an  oral  agreement 
whereby  the  testator  was  to  make  him  his  heir. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  gg  1298-1314; 
Dec.  Dig.  g  315.*] 

6.  Tbial  (g  395*)— FiNDiNoa— Effect. 

Findings  which  are  immaterial  and  unnec- 
essary to  support  the  judgment  may  be  dis- 
regarded. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  927-934,  939;    Dec  Dig.  I  395.*} 

7.  Wills  (g  67*)— Aqbeeicent  to  Maks— Ac- 
tions. 

In  a  suit  by  an  adopted  child  to  enforce 
an  oral  agreement  by  the  testator  that  he 
would  make  such  child  his  heir,  and  that  the 
child  would  share  equally  with  bis  only  other 
child,  a  daughter,  it  is  not  a  condition  prece- 
dent to  the  setting  aside  of  conveyances  by 
the  testator,  which  were  in  fraud  of  the  adopt- 
ed child's  rights,  that  his  claim  be  ascertained 
in  accord  with  Code  Civ.  Proc  g  1493,  relating 
to  the  presentation  of  claims  against  the  es- 
tates of  decedents. 

[EJd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Ig  175-177;   Dec  Dig.  g  «7.*1 
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8.  Appeal  and  Ebbok  (i  1078*)— Waitxb  or 

EBROBB  in    APPKLI.ATS   COVBT. 

Matters  not  argued  in  an  appellanf  •  brief 
win  be  deemed  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  8|  4260-4381;  Dec.  Dig.  i 
1078.*) 

9.  WlLU    (I    58*)  —  AOBBBMBNTS    TO    MAKS — 

Etidbncb— ADiasaiBiuTT. 

In  an  action  to  enforce  an  agreement 
whereby  testator  was  to  make  an  adopted  child 
an  eqnal  heir  with  his  only  other  child,  evi- 
dence as  to  what  was  said  by  the  parties  at 
the  time  the  agreement  was  made,  and  evidence 
of  statements  of  the  testator's  wife  showing 
her  recognition  of  the  validity  of  the  agree- 
ment, is  admissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  IM,  16S;    Dec.  Dig.  |  08.*] 

10.  Wnxa   (5  68*)  —  AonoNS  to   Bwtobcb 

AOREBMERT  TO   MAKB   —   SITTING  ASIDC    OT 
CONVETANCKS. 

Where  a  testator,  who  bad  agreed  that 
an  adopted  child  should  share  equally  with 
his  only  other  child,  conveyed  land  to  Ms  nat- 
ural daughter  and  granddaughter  in  fraud  of 
his  agreement  it  cannot  be  held,  on  the  con- 
veyances being  set  aside,  that  the  testator  in- 
tended that  the  granddaughter  alone  should 
lose  the  property  conveyed,  but  both  mast 
equally  share  in  the  loss. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  178-182;    Dec.  Dig.  {  e&*] 

11.  E-XKCUTOBS   AND   AOMIMSTBATOBS  ({  468*) 

—Actions  bt— JtJDoitKNT. 

Where  an  action  is  revived  by  the  admin- 
istrator of  a  decedent  who  was  also  one  of  the 
decedent's  heirs,  the  money  Judgment  should 
run  in  favor  of  the  substituted  plaintiff  in  his 
representative  capacity. 

[Ed.  Note.— For  other  cases,  see  E>xecntors 
and  Administrators,  Cent  Dig.  H  188^1808; 
Dec.  Dig.  i  463.*) 

Shaw,  J.,  dissenting. 

In  Bank.  Appeal  from  Sap«rior  Court, 
Sonoma  County ;  Emmet  Seawall,  Judge. 

Action  by  James  Taylor  Rogers,  revived 
In  the  name  of  Earle  E.  Rogers,  as  adminis- 
trator of  James  Taylor  Rogers,  deceased,  and 
others,  against  P.  Ia  Schlotterback  and  oth- 
ers.  From  a  judgment  for  plaintitrs,  defend- 
ants appeal.    Affirmed. 

T.  J.  Butts,  A.  B.  Ware,  and  Phil  Ware, 
all  of  Santa  Rosa,  for  appellants.  W.  F. 
Cowan,  of  Santa  Rosa,  for  respondents. 

ANOBLLOTTI,  J.  This  Is  an  action  brought 
against  the  grantees  and  distributees  of  Wil- 
liam H.  Rogers,  deceased,  and  P.  L.  Schlotter- 
back, the  husband  of  one  of  said  grantees 
and  distributees,  to  spedfically  enforce  an  al- 
leged oral  contract  made  by  said  William  H. 
Rogers  for  the  benefit  of  James  Taylor  Rog- 
ers, by  subjecting  certain  property  held  by 
such  grantees  and  distributees  to  the  claims 
of  said  James  Taylor  Rogers  under  said 
contract  The  action  was  conunenced  by  said 
James  Taylor  Rogers,  but  he  having  died, 
his  administrator  and  heirs  have  been  sub- 
stituted in  his  stead.  Judgment  went  for  the 
plaintitrs,  and  we  have  here  an  appeal  from 
such  judgment  by  defendants  Sarah  F.  Car- 


ter and  Birmah  E.  Schlotterback,  wbo  are  the 
grantees  and  distributees. 

The  learned  trial  judge,  in  deciding  this 
case,  filed  a  written  opinion,  which  Is  con- 
tained in  plaintiff^'  brlet  We  quote  there- 
from statements  as  to  the  fticta  and  his  con- 
clusions therefrom,  which  were  embodied  in 
the  findings  subsequently  filed. 

"This  is  a  suit  in  equity.  It  is  brought  to 
enforce  an  alleged  oral  contract  made  in  the 
state  of  Missouri  in  1861  by  Preston  F.  Logan 
on  behalf  of  his  infant  son,  Taylor  Logan 
(afterwards  James  Taylor  Rogers),  and  Wil- 
liam H.  Rogers  and  wife.  By  the  terms  of 
said  contract  it  is  claimed  that  said  William 
H.  Rogers  and  wife  promised  and  agreed  to 
rear,  educate,  love,  and  cheridi  said  Taylor 
Logan,  and  upon  death  to  make  him  an  heir 
to  share  in  their  estate  equally  with  their 
daughter,  provided  they  could  be  given  the 
entire  and  exclusive  charge  and  custody  of 
said  infant  They  were  given  said  custody 
at  the  chUd,  but  it  is  claimed  that  William  H. 
Rogers  failed  to  perform  the  terms  or  do  the 
things  imposed  upon  him  by  said  contract,  to 
wit,  to  make  said  James  Taylor  Rogers  as  an 
heir  to  share  in  his  estate  equally  with  said 
daughter,  or  to  make  hun  an  h^r  at  aU. 
Mrs.  Rogers  died  in  1891.  WiUiam  H.  Rogers 
died  testate  In  this  county  in  1906.  Some 
time  prior  to  his  death,  in  1895,  be  made  a 
deed  of  gift  to  Sarah  F.  Carter,  his  daughter, 
and  Eirmah  B.  Schlotterback,  his  grand- 
daughter, who  is  the  daughter  of  Sarah  E. 
Carter,  of  all  the  real  property  owned  by  him, 
reserving  unto  himself  a  life  estate.  The 
property  so  conveyed  is  farming  land  and 
consists  of  about  875.30  acres.  It  is  known 
as  the  Rogers  'home'  place. 

"In  1901  said  William  H.  Rogers  made  and 
executed  a  will,  which  has  been  admitted  to 
probate  in  tlils  court  By  the  terms  of  said 
wUl  he  bequeathed  to  Belle  Jamison  the  sum 
of  $300 ;  to  James  Taylor  Rogers,  whom  he 
therein  designates  as  his  'adopted  son,'  the 
stun  of  $6;  all  the  rest  and  residue  of  said 
estate  is  given  in  eqnal  shares  to  Sarah  E. 
Garter  and  Birmah  E.  Schlotterback,  bis 
daughter  and  granddaughter,  respectively. 
The  estate  consists  solely  of  personal  proper- 
ty, and  the  amount  left  for  distribution  was 
$2,064.26.  Mr.  Rogers  executed  the  will  by 
making  his  mark.  P.  L.  Schlotterback,  hus- 
band of  Eirmah  E.  Schlotterback,  was  made 
executor  without  bonds. 

"Plalntlffa  seek  by  this  action  to  obtain  a 
decree  of  this  court  decreeing  that  James 
Taylor  Rogers,  in  pursuance  of  said  agree- 
ment, is  entitled  to  one-half  of  the  lands 
passed  by  said  deed  Of  gift  and  that  the  same 
are  held  in  trust  by  the  defendants,  in  whose 
hands  they  still  remain,  for  the  use  and  bene- 
fit of  plaintiffs  and  for  general  relief,  etc. 
•    •    • . 

"In  1836  Preston  F.  Logan  and  Nancy 
Cockrill  intermarried  in  the  state  of  Missouri. 


*Tw  other  cases  see  same  topic  and  leetlon  NUUBSR  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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•  •  •  To  Preston  F.  Logan  and  wife  were 
born  four  sous ;  Taylor  being  the  youngest. 
The  latter  was  bom  at  Lexington,  Mo.,  on 
Angust  7,  1848.  Three  months  later,  In  No- 
vember ot  the  same  year,  his  mother  passed 
away,  leaving  the  father  with  four  sons. 

•  •    • 

"William  H.  Rogers  •  •  ♦  was  a  Ken- 
tac^an  by  birth,  and  moved  to  Mlssonri  in 
early  days.  He  had  made  the  acquaintance 
of  the  Hardin  f&mlly  In  the  state  of  his  na- 
tivity. In  1841,  in  the  state  of  Missouri,  he 
married  Irene  F.  Hardin,  of  whom  the  only 
living  brother  and  sisters  are  Henry  Andrew 
Hardin,  Mrs.  Sarah  A.  Hunt,  and  Mrs.  A.  E. 
Cox,  all  of  whom  were  witnesses  in  this  case. 

"In  1841  or  1842  there  was  born,  to  the 
onion  of  Mr.  and  Mrs.  Rogers,  Sarah  Frances 
Rogers.  The  latter  was  five  or  six  years 
older  than  Taylor  Logan  or  James  Q^ylor 
Rogers,  as  he  afterwards  became  known. 
Immediately  upon  the  death  of  the  latter's 
mother,  the  Infant  was  placed  In  the  custody 
of  Mrs.  Crisp,  who  lived  with  her  family  in 
the  neighborhood  of  the  Logan  home.  The 
child  remained  with  the  Crisp  family  for  but 
a  little  while,  as  they  were  not  in  a  position 
to  care  for  it,  and  Mr.  and  Mrs.  Rogers  were 
exceedingly  anxious  to  secure  its  custody. 
From  the  evidence  it  seems  that  the  Crisps 
received  compensation  for  keeping  and  car- 
ing for  the  infant  That  Mr.  and  Mrs.  Rog- 
ers much  wished  for  the  custody  of  the  in- 
fant is  undeniable.  When  the  Infant  was 
but  a  few  months  old  William  H.  Rogers 
and  wife  succeeded  In  their  efforts  to  secure 
at  least  its  temporary  custody.  Mr.  Rogers 
went  to  the  Crisp  house  and  himself  carried 
it  to  his  home  on  a  pillow.  This  incident  is 
graphically  related  by  Mrs.  A.  B.  Cox,  Mrs. 
Rogers'  sister,  who  lived  near  by,  and  was 
much  of  her  time  at  the  Rogers  home.  Sarah 
Frances  Carter,  who  is  now  the  surviving 
widow  of  the  late  Joseph  Carter  and  the 
mother  of  Mrs.  P.  L.  Schlotterback,  was  then 
about  six  years  of  age.  That  Mr.  and  Mrs. 
William  H.  Rogers  shared  the  t>ellef  and  had 
reason  to  believe  that  Sarah  Frances  would 
be  the  only  child  of  tbeir  bodies  begotten  is 
shown  by  the  statement,  as  will  hereafter 
appear,  made  by  Mr.  Rogers  in  declaring  his 
purpose  to  adopt  the  infant,  and  his  belief  in 
this  respect  is  proven  to  have  been  well 
founded  by  the  fact  that  no  other  child  was 
thereafter  bom.  The  love  of  Mr.  and  Mrs. 
Rogers  for  the  infant,  which  seemed  strong 
from  the  outset,  seems  to  have  grown  day 
by  day. 

"In  1851,  the  child  then  being  three  years 
of  age,  Mr  Preston  F.  Logan,  his  father,  bad 
concluded  to  Join  the  great  army  of  fortune 
seekers  moving  westward,  and  to  make  his 
home  in  California.  It  evidently  was  his  in- 
tention to  take  his  child  with  him,  or  make 
some  definite  plan  concerning  it  He  visited 
the  Rogers  home  and  told  Mr.  and  Mrs.  Rog- 
ers of  bis  intentions.    Both  were  much  dis- 


turbed and  distressed  at  the  thought  of  leav- 
ing the  child  whom  they  had  come  to  regard 
as  a  member  of  the  household.  Evidently 
Mr.  Logan  offered  to  pay  them  for  their  serv- 
ices, but  they  protested  that  they  did  not 
want  the  money  but  wanted  the  child.  On 
this  eventful  day  there  were  present  Mr.  and 
Mrs.  Rogers,  Mr.  Logan,  long  since  dead. 
Miss  Sarah  F.  Rogers,  then  8  or  9  years  of 
age,  and  Mrs.  A.  E.  Cox,  who  was  then  about 
the  age  of  11  years.  The  story  is  told  by 
the  latter.  From  the  testimony  of  Mrs.  CoX 
it  must  have  Iveen  an  affecting  scene  and  cer- 
tainly made  a  lasting  impression  on  her  mind. 
The  Rogers  offered  to  keep  the  child,  rear 
and  educate  it  as  they  would  their  own,  if 
given  to  them.  This  seemed  not  to  be  en- 
tirely satisfactory  to  Mr.  Logan,  according 
to  the  testimony  of  Mrs.  Cox.  She  states 
that  Mr.  Logan  replied  to  the  offer  substan- 
tially as  follows:  'If  you  will  take  the  child 
in  your  family  to  heir  and  share  equally  with 
your  own  daughter,  I  will  give  you  my  child.' 
To  this  Mr.  and  Mrs.  Rogers  agreed.  The 
child's  custody  was  then  forever  parted  with 
by  its  father,  who  seemed  deeply  touched  by 
the  transaction. 

"There  can  be  no  doubt  but  that  Mr.  and 
Mrs.  Rogers  were  eager  to  take  the  child 
into  their  family.  There  is  an  abundance  of 
evidence  to  this  effect  from  a  number  of 
sources.    No  one  can  question  this  statement. 

"It  is  first  suggested,  however,  that  the 
improbability  of  a  girl  of  11  years  remember- 
ing with  any  degree  of  accuracy  an  agree- 
ment such  as  above  stated,  made  58  or  59 
years  ago,  is  of  itself  sufficient  to  cause  the 
statement  to  be  received  with  suspicion.  If 
it  were  an  ordinary  transaction,  yes,  but  one 
such  as  the  facts  here  disclose  presents  a  dif- 
ferent situation,  and  much  must  depend  on 
attending  circumstances.  Mrs.  Cox  appears 
to  be  a  trustworthy,  intelligent  woman,  pos- 
sessing mental  vigor  and  powers  of  discrimi- 
nation and  observation  above  the  ordinary. 
So  far  as  the  court  is  able  to  discern,  she 
has  no  selfish  interest  in  the  final  result  of 
this  action.  So  far  as  can  be  known,  she 
speaks  only  that  the  voice  of  truth  may  be 
heard  as  she  believes  she  heard  it  There 
seems  to  be  no  reason  why  she  should  ever 
harbor  a  wish  except  tbat  only  absolute  jus- 
tice be  done,  and  that  her  dead  brother-in- 
law  and  sister's  promise  made  to  Preston  F. 
Logan,  more  than  half  a  century  ago,  be 
redeemed.  She  was  not  related  to  James 
Taylor  Rogers,  nor  is  she  related  to  any  of 
his  heirs.  While  Mrs.  Cox  was  but  11  years 
of  age  at  the  time  that  the  custody  of  the 
child  was  surrendered  to  Mr.  and  Mrs.  Rogers 
it  was  an  extraordinary  occasion  and  one 
calculated  to  make  more  than  a  passing  im- 
pression even  on  the  mind  of  a  youth.  She 
states  tbat  the  Logan  baby  was  tlie  only  one 
in  the  neighborhood,  and  for  that  reason  it 
attracted  more  than  ordinary  attention.  She 
practically  made  the  Rogers  home  her  home. 
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She  was  nrach  attacbed  to  the  child,  and  en- 
tertained fears,  as  did  Mr.  and  Mrs.  Rogers, 
that  Mr.  Logan  would  not  consent  to  give  np 
his  child.  She  had  heard  the  matter  debat- 
ed, both  In  the  Sogers  home  and  in  the  neigh- 
borhood. She  describes  the  Joy  that  prevail- 
ed in  the  Rogers  household  and  which  was 
shared  by  herself  when  the  agreement  was 
reached  whereby  the  <±Ud  was  to  remain  In 
and  become  a  member  of  the  Rogers  house- 
hold under  the  conditions  above  mentioned. 
•    •    •    ' 

"The  testimony  of  Mrs.  Cox,  taken  In  its 
entirety,  Is  certainly  worthy  of  grave  con- 
sideration. This  much  could  be  said  of  it.  If 
it  stood  alone  and  was  without  corrobora- 
tion: I  cannot  believe  that  she  has  painted  a 
picture  from  fancy,  because  her  picture  of 
life  is  too  real  and  vivid  and  comports  well 
with  the  times  and  conditions  that  it  is 
meant  to  portray.  If  the  contract  here 
sought  to  be  established  rested  solely  upon 
the  testimony  of  Mrs.  Cox,  the  situation  pos- 
sibly would  assume  a  graver  aspect  But 
eliminate,  if  you  win,  her  narrative  of  the 
making  of  the  contract,  and  the  testimony  of 
Henry  Andrew  Hardin  and  Mrs.  Sarah  A. 
Hunt  confronts  you.  Mr.  Hardin  accompa- 
nied Mr.  Rogers  across  the  plains  in  1852. 
The  Rogers  family  consisted  of  Mr.  and  Mrs. 
WlUlam  H.  Rogers,  Sarah  Frances  Rogers, 
and  James  Taylor  Rogers.  Sarah  Frances 
was  about  10  years  of  age  and  James  Taylor 
3^  years  of  age.  William  H.  Rogers,  in 
common  with  many  of  his  time,  was  deprived 
of  early  educational  advantages,  and  conse- 
quently was  uneducated.  It  was  but  natural, 
therefore,  that  his  subjects  of  conversation 
should  be  limited  and  confined  in  a  measure 
to  those  things  that  were  most  Vital  to  him- 
self. Mr.  Hardin  states  that  Mr.  Rogers  of- 
ten, during  the  long  Journey  across  the 
plains,  talked  of  James  Taylor  Rogers  and 
his  future.  It  was  a  subject  of  frequent  con- 
versation both  then  and  afterwards.  On  the 
Journey  he  stated  to  Mr.  Hardin  that  Mr. 
lagan  did  not  want  to  give  him  the  boy,  but 
finally  Logan  said:  'I  will  give  you  the  boy. 
If  you  will  raise  him  and  educate  him  and 
divide  equally  with  your  child.'  Mr.  Rogers 
further  said  in  conversations  that  he  had  no 
boy  and  wanted  his  'name  to  continue.'  Mrs. 
Sarah  A.  Hunt  testifies  that  both  Mr.  Rogers 
and  her  sister,  Mrs.  Rogers,  told  her  that 
they  had  promised  to  educate  the  child,  and 
it  was  to  heir  and  fare  as  their  child,  and  in 
that  way  they  got  the  child.'  She  also  testi- 
fied that  Mr.  Rogers  told  her  that  Mr.  Logan 
came  to  them  and  wanted  them  to  keep  (for 
compensation)  the  child.  Mr.  Rogers  said  to 
him:  'We  don't  want  any  money  for  the 
keeping  of  the  child;  all  we  want  is  for  you 
to  give  us  the  child.  It  was  to  heir  and  fare 
as  their  child.' 

"The  above  quotations  taken  from  the  tes- 
timony of  Mrs.  Cox,  Mrs.  Hunt,  and  Mr. 
Hardin,  sisters  and  brother  of  Mrs.  Rogers, 


are  only  a  few  of  many  similar  statements 
to  be  fonnd  In  the  testimony. 

"All  of  the  facts  and  drcnmstances  tend- 
ing to  throw  light  upon  the  relation  that 
William  H.  Rogers  and  wife  sustained  to 
James  Taylor  Rogers,  independent  of  the  dec- 
larations of  both,  tend  strongly  to  ^tablish 
the  contract  here  contended  for.  That  Mr. 
Rogers  at  the  time  of  his  receiving  the  child 
into  his  family,  and  continuously  thereafter 
to  the  time  of  and  subsequent  to  the  death  of 
his  wife,  which  occurred  in  1891,  Intended  to 
make  James  Taylor  Rogers  his  heir  equal  in' 
amount  to  his  daughter  Is  too  manifest  to 
require  a  detailed  review  of  the  testimony 
bearing  on  this  Issue.  If  no  agreement  was- 
made  whereby  James  Taylor  Rogers  was  to 
share  in  the  fortune  of  Mr.  William  H.  Rog- 
ers, such  a  thought  somehow  crept  into  his 
mind  at  the  time  he  received  the  Infant  into 
his  family.  This  conclusion  is  unavoidable. 
The  evidence  overwhelmingly  shows  that  such 
a  thought  was  in  his  mind  from  the  first 
How  did  he  come  by  it?  Would  It  have  been 
a  strange  thing  for  the  father  to  have  exacted 
as  a  condition  of  the  surrender  of  his  child 
that  the  foster  parent  make  It  an  heir  equal 
in  fortune  with  his  own  flesh  and  blood? 
The  suggestion  of  heirship'  doubtless  came 
to  Mr.  Rogers  through  Mr.  Logan  at  their 
last  meeting.  The  thought  being  In  his  mind, 
the  most  logical  deduction  is  that  the  ques- 
tion of  heirship  was  a  part  of  the  agreement 
insisted  on  by  Mr.  Logan,  who,  from  all  the 
evidence,  loved  his  boy  and  was  loath  to  part 
with  him.  This  much  seems  true  Independent 
of  the  testimony  of  the  three  witnesses  who 
testified  to  positive  declaration  made  by  Mr. 
Rogers.  It  was  believed  by  some  living  in 
the  neighborhood  of  Mr.  Rogers  In  Missouri 
that  he  had  adopted  the  child.  It  is  not  at 
all  improbable  that  such  an  Impression  got 
abroad  from  frequent  statements  of  the  effect 
of  the  contract  made  by  the  parties  thereto. 

"All  of  the  acts  and  declarations  of  Mr. 
and  Mrs.  Rogers  concerning  James  Taylor 
Rogers,  except  during  the  latter  years  of 
Mr.  Rogers'  life,  are  in  corroboration  of  the 
alleged  contract  James  Taylor  Rogers* 
name  was  entered  as  a  record  In  the  family 
Bible.  No  suggestion  Is  there  made  that  he 
is  not  a  son. 

"In  January,  1866,  WUllam  H.  Rogers  and 
wife  procured  the  passage  of  an  act  of  the 
Legislature  of  this  state  changing  the  name 
of  Preston  Logan  to  Taylor  Rogers.  See 
Stats.  1866,  p.  18.  During  all  the  years  of 
his  minority,  and  for  several  years  thereaft- 
er, James  Taylor  Rogers  lived  with  the  fam- 
ily of  William  H.  Rogers.  In  fact,  near 
neighbors  were  not  aware  that  he  was  not 
the  son  of  Mr.  and  Mrs.  Rogers.  If  any  pref- 
erence were  shown  to  one  child  over  the  oth- 
er, it  seems  that  he  was  favored  over  the 
daughter.  He  was  called  'Son'  by  Mr.  and 
Mrs.  Rogers,  and  he  knew  no  other  parents. 
He  was  a  brother  to  Sarah  Frances  Rogers, 


Digitized  by 


v^oogle 


732 


138  PACIFIC  BEPOBTBB 


(CaL 


and  th^r  affecUon  for  each  other  was  strong. 
The  love  that  seemed  to  prevail  In  the  Rog- 
ers household  one  for  the  other  was  excep- 
tional. Such  Is  the  unbroken  line  of  testi- 
mony from  those  who  lived  near  and  knew 
the  family  Intimately  for  years.  Including 
relatives.  James  Taylor  Rogers  was  obedi- 
ent, respectful,  and  industrlouB.  The  affec- 
tion of  parent  for  son  and  of  son  for  parent 
was  real.  He  worked  faithfully  on  the  farm, 
doing  all  sorts  of  farm  work,  when  not  actu- 
ally attending  schooL  He  worked  on  the 
farm  as  did  other  boys  In  the  community. 
*  *  *  After  finishing  his  academic  course 
he  took  up  the  study  of  law  and  became  a 
practicing  attorney.  He  remained  with  Mr. 
and  Mrs.  Rogers  during  all  the  years  of  his 
minority,  and  for  a  time  after  he  attained  his 
majority.  His  relations  with  them  were 
without  a  break  during  the  whole  of  the  life- 
time of  Mrs.  Rogers,  and  continued  pleasant 
up  to  the  time  that  Mr.  Schlotterback  came 
into  the  family.  Shortly  thereafter  Mr.  Wil- 
liam H.  Rogers  took  up  bis  residence  with 
,  Mr.  and  Mrs.  Schlotterback,  with  whom  he 
continued  to  live  until  his  death.    •     •     • 

"In  1881  William  H.  Rogers  made  a  will 
in  which  he  divided  his  property  In  equal 
shares  between  his  'adopted  son,'  James  Tay- 
lor Rogers,  and  his  daughter,  Sarah  Frances 
Carter.  In  this  will  Henry  Andrew  Hardin 
is  made  trustee  for  the  daughter.  In  the 
event  of  the  death  of  the  daughter  without 
issue,  her  share  of  the  estate  was  to  be  giv- 
en to  James  Taylor  Rogers.  His  wife,  Irene 
F.  Rogers,  was  made  executrix  without 
Iwnds.  This  will  was  executed  by  mark,  and 
O.  H.  E.  Hardin  and  A.  D.  Laugblin  were 
witnesses  to  Its  execution.  The  testimony 
shows  that  the  wUl  was  made  at  the  earnest 
solicitation  of  Mrs.  Irene  F.  Rogers.  She 
was  then  In  poor  health.  Her  anxiety  for 
the  future  welfare  of  James  Taylor  Rogers 
was  great  That  James  Taylor,  by  some  for- 
tuitous event,  might  not  receive  one-half  of 
the  estate  weighed  heavily  upon  her  mind. 
Her  anxiety  In  this  respect  falls  but  little 
short  of  the  recognition  of  an  obligation  on 
her  part  She  afterwards  gave  the  will  to 
Mrs.  James  Taylor  Rogers.    •    •     • 

"Such  facts  and  circumstances  as  above  re- 
lated and  others  of  less  moment  but  still  im- 
portant to  a  consideration  of  the  case,  a  con- 
sideration of  which  time  will  not  permit  are 
strongly  in  support  of  plaintiffs'  claims.  The 
court  entertains  but  little.  If  Indeed  any, 
doubt  that  the  contract  was  made  as  con- 
tended for." 

[1]  An  examination  of  the  record  has  sat- 
isfied us  that  it  fully  supports  the  foregoing 
statement  of  facts  made  by  the  learned  trial 
Judge,  and  it  is  clear  that  his  conclusion  that 
the  contract  was  made  as  declared  both  in 
the  opinion  and  the  findings  cannot  be  held 
to  be  without  sufficient  support  In  the  evi- 
dence. There  Is  no  question  whatever  tbat 
the  contract  was  fully  executed  on  the  part 
of  Jamea  Taylor  Rogers  long  before  the  exe^ 


cutlon  of  the  deed  of  gift  by  William  H. 
Rogers  to  Mrs.  Carter  and  Mrs.  Schlotter- 
back. 

We  have  therefore,  in  this  case,  the  sole 
surviving  parent  of  a  child  entirely  surren- 
dering and  giving  up  his  child  to  others,  up- 
on the  understanding  and  agreement  on  their 
part  that  they  will  receive  him  Into  their 
family  and  raise  him  as  thdr  child,  and  that 
"he  should  heir  and  share  equally"  with  their 
own  daughter. 

Looking  at  the  language  used  by  the  par- 
ties, in  the  light  of  all  the  circumstances,  we 
are  of  the  opinion  that  the  meaning  of  the 
contract  is  clear  enough.  In  ao  far  as  prop- 
erty was  concerned,  the  boy  was  "to  hdr  and 
share  equally"  with  their  own  children,  and, 
on  the  assumption  that  they  would  have  no 
other  child  of  their  own,  he  was  to  "heir  and 
share  equally"  with  their  own  daughter.  He 
was  to  have  what  would  be  his  share  as  a 
child  tmder  the  laws  of  saccession.  The  lan- 
guage fairly  Implies  an  undertaldng  that  the 
property  left  by  them  at  their  death  should 
go  wholly  to  their  children.  Including  this 
boy  as  a  child,  in  equal  shares.  In  the  lan- 
guage of  the  trial  court  used  in  Its  findings 
of  fact  their  undertaking  was  that  "on  their 
deaths  they  would  and  should  leave  to  and 
bestow  upon  him  a  share  In  and  to  their 
property  equal  to  what  their  own  child  would 
be  entitled  to  receive,  and  that  on  their 
deaths  they  would  divide  their  property 
equally  between  the  said  Taylor  Logan  and 
their  natural  children,  and  that  the  said 
Taylor  Logan  would  receive  a  part  thereof 
equal  to  what  they  should  leave  to  the  said 
Sarah  Frances  Rogers"  (Mrs.  Carter).  Un- 
der the  terms  of  this  agreement,  James  Tay- 
lor Rogers  was  entitled  to  receive  upon  the 
death  of  Mr.  and  Mrs.  Rogers,  no  other  child 
having  been  bom  to  them,  one-half  of  all 
their  remaining  property. 

[2]  That  such  an  oral  contract  may  be 
specifically  enforced  in  favor  of  the  promisee 
who  has  performed  his  pert  thereof  is  thor- 
oughly established  in  this  state.  We  are 
speaking,  of  course,  without  reference  to  the 
recent  amendments  of  sections  1624,  Civil 
Code,  and  1973  of  the  Code  of  Civil  Proce- 
dure, relative  to  contracts  of  this  character. 
Such  amendments,  adopted  long  after  the 
alleged  contract  was  fully  executed  on  the 
part  of  James  Taylor  Rogers,  and  whatever 
rights  he  had  thereunder  were  vested,  con- 
stitute something  more  than,  a  mere  rule  of 
evidence.  As  was  held  by  the  lower  court, 
they  can  have  no  application  to  the  case  at 
bar.  The  doctrine  of  this  court  as  to  the 
enforcement  of  such  contracts  has  been  so 
fully  and  clearly  stated  and  affirmed  in  audi 
cases  as  Owens  ▼.  McNally,  113  Cal.  444,  45 
Pac.  710,  33  L.  R.  A.  369,  and  McCabe  v. 
Healy,  138  Cal.  81,  70  Pac.  1008,  as  to  render 
extended  discussion  of  the  proposition  unnec- 
essary here.  Suffice  it  to  say,  if  such  a  con- 
tract may  fairly  be  said  to  be  clearly  and 
satisfactorily  shown,  U  it  la  clear,  certain, 
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and  definite  In  Its  terms,  and  If  specific  per- 
formance would  not  be  harsh  and  oppressive 
and  nnjost  to  innocent  third  parties  (see 
Owens  T.  McNally,  snpra),  the  contract,  even 
when  restlos  in  parol,  will  be  enforced,  "not 
by  ordering  a  will  to  be  made,  bnt  by  re- 
garding the  property  In  the  hands  of  the 
heirs,  devisees,  assignees,  or  representatives 
of  the  deceased  promisor,  as  Impressed  with 
a  trust  In  favor  of  the  plaintiff,  and  by  com- 
pelling defendant,  who  must  of  course  be- 
long to  some  one  of  these  classes  of  persons, 
to  make  such  a  disposition  of  the  property  as 
will. carry  out  the  Intent  of  the  agreemoit" 
Pomeroy  on  Spec  Per.  p.  268,  quoted  In  Mc- 
Cabe  V.  Healy,  supra.  See,  also,  Baumann 
T.  Kusian,  164  Cal.  S82, 129  Pac.  086,  44  L.  R. 
A.  (N.  S.)  766.  We  axe  of  the  opinion  that 
there  Is  nothing  In  this  record  warranting  us 
in  holding  that  plaintiffs  are  barred  from 
relief  by  any  such  considerations  as  are  sug- 
gested above.  There  is  nothing  In  Baiunann 
T.  Kuslan,  supra,  opposed  to  this  view. 

The  trial  court  spedflcally  enforced  this 
contract  by  adjudging  the  heirs  of  James 
Taylor  Rogers  to  be  the  owners  of  an  undi- 
vided one-half  interest  In  the  lands  conveyed 
by  William  H.  Rogers  to  Mrs.  Carter  and 
Mrs.  Schlotterback,  decreed  to  hold  the  same 
in  trust  for  them,  and  requiring  them  to  con- 
vey the  said  undivided  one-half  to  plaintiffs, 
and  also  giving  plaintiffs  judgment  against 
Mrs.  Carter  and  Mrs.  Schlotterback  for  one- 
half  of  the  amount  received  by  them  under 
the  decree  of  distribution  in  the  estate  of 
William  H.  Rogers,  deceased,  and  on  account 
of  rents  and  profits  of  said  land  after  the 
death  of  William  H.  Rogers,  less  a  certain 
amount  deducted  on  account  of  advancements 
to  James  Taylor  Rogers  by  William  H.  Rog- 
ers; the  amount  for  which  Judgment  was 
given  being  $684.48. 

[3]  With  reference  to  the  land  conveyed 
by  William  H.  Rogers  to  Mrs.  Carter  and 
Mrs.  Schlotterback,  defendants  earnestly 
urge  that  plaintiffs  are  barred  from  relief 
by  various  provisions  of  our  statute  of  lim- 
itations. The  objections  in  this  behalf  were 
presented  both  by  demurrer  and  answer,  and 
the  trial  court  found  against  the  defendants 
thereon.  The  District  Court  of  Appeal  of 
the  Third  district  likewise  held  that  the  ac- 
tion was  not  barred  by  any  provision  of  the 
statute  of  limitations.  It  was  principally 
due  to  a  desire  on  the  part  of  this  court  to 
give  further  consideration  to  this  question 
that  the  decision  of  the  District  Court  of  Ap- 
peal was  vacated  and  the  apiieal  ordered 
transferred  to  this  court  for  determination. 

As  we  have  seen,  the  deed  of  gift  of  the 
land  was  executed  and  delivered  by  William 
H.  Rogers  to  Mrs.  Carter  and  Mrs.  Schlotter- 
back on.  December  7, 1895,  and  the  same  was 
Immediately  placed  on  record.  Tills  action 
was  not  commenced  until  after  the  making 
of  the  decree  of  final  distribution  in  the 
matter  of  the  estate  of  William  H.  Rogers, 
deceased,  which  was  made  June  17,  1907. 


James  Taylor  Rogers  tiad  knowledge  of  the 
existence  of  this  'deed  practically  from  the 
time  it  was  placed  on  record.  The  consid- 
eration stated  In  the  deed  was  "the  love  and 
affection"  which  the  first  party  has  for  the 
second  parties,  "as  also  for  the  better  main- 
tenance, support,  protection,  and  livelihood'' 
of  said  second  parties.  It  contained  a  res- 
ervation of  a  life  estate  to  the  grantor  for 
and  during  his  natural  Ufe,  "for  him  to  take, 
use,  enjoy,  and  dispose  of  all  rents,  issues, 
and  profits  of  all  of  said  lands  and  premises 
during  his  natural  Ufe  and  without  any  ac- 
counting and  at  his  death  the  said  life  estate 
shall  immediately  and  wholly  end  and  cease, 
and  all  of  the  above  lands  and  premises 
stand  then  freed  entirely  from  said  life  es- 
tate." The  legal  effect  of  this  was,  of  course, 
to  presently  convey  to  the  grantees  therein 
named  the  whole  of  said  hands,  subject  only 
to  the  life  estate  therein  of  the  grantor.  If 
the  statute  of  limitations  commenced  to  run 
against  James  Taylor  Rogers  as  to  this  land 
at  the  time  of  the  execution  and  delivery  of 
the  deed',  or  upon  his  acquiring  knowledge 
thereof,  his  action  was  barred  long  prior  to 
the  death  of  William  H.  Rogers.  The  sec- 
tion of  our  Code  of  Civil  Procedure  chlefiy  re- 
lied on  in  this  behalf  is  section  343,  providing 
that  "an  action  for  relief  not  hereinbefore 
provided  for  must  be  commenced  within  four 
years  after  the  cause  of  action  shall  have 
accrued." 

While  the  matter  is  not  entirely  free  from 
doubt,  we  are  of  the  opinion  that  tlie  Dis- 
trict Court  of  Appeal  was  correct  in  its  con- 
clusion that  the  action  was  not  barred  as  to 
the  land  by  any  provision  of  our  statute  of 
limitations.  So  far  as  James  Taylor  Rogers 
was  concerned,  the  contract  was  substantial- 
ly that  he  should  have  what  would  be  a 
diild's  share  under  the  laws  of  succession, 
which,  under  the  circumstances  existing  here, 
would  be  one-half.  As  suggested  by  the  Dis- 
trict Court  of  Appeal,  the  contract  was  not 
that  he  should  receive  or  share  In  any  spe- 
cific property,  but  simply  that  he  would  be 
given  the  equivalent  of  one-half  of  all  the 
property.  There  was  nothing  in  the  arrange- 
ment which  could  be  construed  as  restricting 
William  H.  Rogers  In  his  right  to  the  free 
use,  management,  and  disposition  of  his  prop- 
erty during  his  lifetime,  including  his  right 
to  buy,  sell,  and  otherwise  control  the  same, 
provided  he  did  not  make  such  a  disposition 
of  it  as  "would  have  been  a  fraud  in  law, 
or  constructive  fraud  upon  the  agreement, 
whether  he  intended  it  as  a  fraud  or  not, 
or  a  disposition  of  It  for  the  sole  purpose 
of  defrauding  complainant  and  depriving 
him  of  the  benefit  of  his  agreement,  which 
would  have  tteen  an  actual  and  positive 
fraud."  See  Van  Duyne  v.  Vreeland,  12  N. 
J.  Eq.  142,  153.  An  absolute  gift  to  others 
of  so  much  of  his  property  by  William  H. 
Rogers  that  the  amount  remaining  at  the 
time  of  his  death  would  not  satisfy  the  claim 
of  James  Taylor  Rogers  under  the  contract. 
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If  he  surrlved  William  H.  Rogers,  especfoUy 
where  the  gift  was  of  such  a  nature  as  to 
warrant  the  conclusion  that  It  was  a  part 
of  the  donor's  plan  for  the  disposition  of  his 
property  upon  his  death,'  would  appear  to 
be  a  "fraud  in  law,  or  constructiTe  fraud 
upon  the  agreement,"  whether  intended  as  a 
fraud  or  not.  Whether  the  gift  in  this  case 
to  Mra  Carter  and  Mrs.  Schlotterback  would 
have  the  effect  of  depriving  James  Taylor 
Rogers  of  any  property  to  which  he  might  be 
entitled  under  the  contract  was  a  question 
that  could  not  be  determined  until  the  death 
of  William  H.  Rogers.  What  James  Taylor 
Rogers  was  entitled  to,  in  the  event  that  he 
survived  William  H.  Rogers,  was  one-half  of 
all  the  property  that  William  H.  Rogers 
might  leave.  In  view  of  the  construction 
given  by  the  trial  court  to  the  agreement, 
which  we  consider  warranted,  we  are  of  the 
opinion  that,  In  determining  what  property 
was  so  left,  the  court  properly  included  the 
land  given  to  Mrs.  Carter  and  Mrs.  S<dilot- 
terback  by  the  deed  of  gift  But  Jfimes  Tay- 
lor Rogers  had  no  enforceable  right  under  his 
contract  in  regard  to  such  land  or  any  other 
property  prior  to  the  death  of  William  H. 
Rogers.  Whatever  rights  he  had  under  the 
contract,  in  so  far  as  "heirlng  and  sharing" 
In  the  property  are  concerned,  accrued  only 
on  the  death  of  William  H.  Rogers,  and  only 
in  regard  to  such  property  as  may  properly 
be  held  to  come  within  the  scope  of  the  con- 
tract ;  1.  e.,  property  left  by  William  H.  Rog- 
ers. He  had  no  right  of  action  of  any  char> 
acter  against  William  H.  Rogers  and  his 
grantees  at  any  time  during  the  life  of  said 
Rogers,  except  that  possibly  he  might  have 
maintained  an  action  In  equity  to  obtain  a 
decree  protecting  him  against  future  possible 
injury  to  his  rights,  as  was  done  In  Van 
Duyne  v.  Vreeland,  supra,  where  the  chan- 
cellor said  that  "if  this  court  does  not  in- 
terfere now  for  the  protection  of  the  com- 
plainant, and  secure  this  property  at  the 
death  of  Vreeland,  It  may  have  passed  Into 
the  hands  of  a  bona  fide  purchaser,  and  the 
complainant  then  be  remediless."  The  case 
just  referred  to  was,  however,  one  where  the 
conveyance  was  clearly  and  unmistakably  in 
violation  of  the  agreement,  as  the  plaintiff 
was  entitled  thereunder  to  all  the  property 
that  the  deceased  might  leave.  But  the  sole 
object  of  any  such  action  is  to  protect  the 
complainant  against  the  intervening  rights 
of  third  parties,  the  obtaining  of  precaution- 
ary relief.  The  failure  to  bring  such  an 
action  and  obtain  such  relief  could  in  no 
way  prejudice  the  rights  of  James  Taylor 
Rogers  where,  as  here,  there  are  no  inter- 
vening rights  of  third  parties.  His  right  to 
maintain  any  action  to  enforce  the  contract 
accrued  only  upon  the  death  of  William  H. 
Rogers.  And  we  think,  in  line  with  what 
was  said  in  Johnson  v.  Hubbell,  10  N.  J.  Eq. 
332,  66  Am.  Dec.  773,  that  under  such  cir- 
cumstances as  appear  in  regard  to  the  con- 
veyance to  Mrs.  Carter  and  Mrs.  Schlotter- 


back, which  warrant  a  condoslon  that  the 
gift  was  In  the  nature  of  a  testamentary 
disposition,  "In  order  to  protect  the  agree- 
ment or  obligation,  •  •  •  courts  of  equity 
will  treat  this  gift  In  the  same  manner  as  if 
it  were  purely  testamentary,  and  were  in- 
cluded In  the  will,"  with  the  result  that  "the 
subject-matter  of  the  gift  will  be  brought 
back  and  made  the  fund  out  of  wbl<d>  to 
perform  the  obligation."  We  are  speaking, 
of  course,  only  of  a  case  where  there  1b  no 
intervening  right  of  any  third  party  who  has 
taken  in  good  faith. 

[4]  As  to  certain  other  p<dntfl  made  by 
the  defendants,  we  concur  in  what  was  said 
by  the  District  Court  of  Appeal,  as  follows: 

"A  misjoinder  of  parties  is  claimed  in  mak- 
ing Earle  E.  Rogers  a  party  both  as  admin- 
istrator and  in  his  individual  capacity.  Dias 
V.  Phillips,  69  Cal.  293,  and  some  other  cases 
are  cited  by  appellants.  The  report  In  the 
Dias  Case  does  not  disclose  the  nature  of 
the  action.  Plaintiff  brought  the  suit  In 
his  individual  right  and  also  in  his  repre- 
sentative capacity,  as  executor.  The  court 
held  that  the  right  of  action  was  in  him  or 
in  the  estate,  and -not  in  both.  The  Judg- 
ment was  that  plaintiffs  J.  L.  Dias  and  J.  L. 
Dias,  as  executor,  etc.,  do  recover.  In  Janes 
V.  Throckmorton,  67  Cal.  368,  the  action  was 
to  establish  a  trust  and  to  compel  the  de- 
fendant to  convey  the  legal  title  to  real  es- 
tate to  the  plaintiffs  as  heirs  at  law  of 
Janes.  Defendant  claimed  that  the  adminis- 
trator of  the  estate  'of  Janes  alone  could 
bring  the  action.  The  court  held  that  the 
action  was  properly  brought  under  our  stat- 
utes for  the  reason  that  the  administrator  is 
not  entitled  to  have  the  title  to  the  property 
conveyed  to  him.  The  case  here  is  to  have 
the  title  declared  to  be  in  the  heirs,  the  de- 
livery of  possession  to  the  parties  entitled 
thereto,  and  that  an  accounting  of  rents,  is- 
sues, and  profits  be  ordered.  It  Is  true  that 
in  their  prayer  the  plaintiffs  ask  'that  said 
defendants  be  required  to  convey  a  one-half 
interest  in  and  to  said  lands  to  the  plaintiffs, 
and  to  pay  to  said  plaintiffs  one-half  of  all 
the  moneys  so  retained  by  them.'  But  the 
facts  alleged  in  the  complaint  show  the  re- 
spective rights  of  the  heirs  and  the  Judg- 
ment of  the  court  in  respect  to  the  land  was 
that  the  heirs,  naming  them,  are  the  owners 
of  said  land,  the  widow  one-third  and  each 
of  the  children  two-ninths,  'and  the  said 
Earle  E.  Rogers,  as  the  administrator  of 
James  Taylor  Rogers,  deceased,  is  entitled  to 
the  possession  of  said  •  ♦  •  lands  for  the 
purposes  of  administration  and  distribution 
of  the  estate  of  said  James  Taylor  Rogers, 
deceased.'  The  judgment  in  favor  of  plain- 
tiffs for  the  money  found  to  be  due  should 
provide  likewise  that  it  be  paid  to  the  admin- 
istrator for  purposes  of  administration,  but 
the  Judgment  may  be  modified  in  that  regard. 

"Section  386  of  the  Code  of  Civil  Proce- 
dure provides  that,  in  case  of  the  death  of 
a  party,  'the  court;  on  motion,  may  allow 
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the  action  or  proceeding  to  be  continaed  by 
or  against  the  representative  or  successor 
In  interest':  and  section  1452  of  tbe  same 
Code  provides  that  'the  heirs  or  devisees  may 
themselves,  or  Jointly  with  the  executor  or 
administrator,  maintain  an  action  for  tbe 
possession  of  tbe  real  estate,  or  for  tbe  pur- 
pose of  quieting  title  to  the  same,  against 
any  one  except  tbe  executor  or  administra- 
tor; but  this  section  shall  not  be  so  con- 
strued as  requiring  them  to  do  so.'  Strictly 
speaking,  the  action  here  may  not  be  to 
quiet  title  but  It  has  tbat  effect.  The  ad- 
ministrator is  entitled  to  possessibn  of  prop- 
erty of  tbe  estate  pending  administration, 
and  part  of  the  relief  sought  is  to  obtain  pos- 
session. He  is,  to  a  limited  extent,  an  in- 
terested party.  We  see  no  reason  why  he 
may  not  be  Joined  as  plaintiff,  and  certainly 
no  one  is  prejudiced   thereby. 

[S]  "It  Is  claimed  that  the  cause  of  action 
is  barred  by  sections  1666  and  1667  of  the 
Code  of  Civil  Procedure.  These  sections  re- 
late to  tbe  conclusiveness  of  the  decree  of 
distribution  'as  to  the  rights  of  heirs,  leg- 
atees, or  devisees.'  W.  H.  Rogers  had  con- 
veyed all  his  land  In  his  lifetime  to  defend- 
ants, Mrs.  Carter  and  Mrs.  Schlotterback. 
Tbe  estate  distributed  consisted  entirely  of 
money.  Creditors,  or  persons  other  than 
the  class  referred  to  In  the  statute,  having 
equitable  claims  against  tbe  heirs,  legatees, 
or  devisees,  are  not  concluded  by  tbe  decree 
of  distribution.  Estate  of  Crooks,  125  Cal. 
459,  68  Paa  89 ;  Barnard  v,  Wilson,  74  Cal. 
612,  16  Pac.  307 ;  More  v.  More,  133  Cal.  489, 
66  Pac.  1044;  Jenner  v.  Murphy,  6  Cal.  App. 
434,  92  Pac.  405;  Hopkins  v.  White  (on  re- 
hearing), 20  CaL  App.  234,  128  Pac.  780. 
Plaintiffs  are  not  claiming  under  the  will  of 
W.  H.  Rogers  by  virtue  of  the  heirship  of 
James  Taylor  Rogers;  they  are  claiming  un- 
der the  contract  of  their  ancestor  with  him 
and  In  hostility  to  the  will  and  distribution 
under  It  and  tbe  deed  made  by  W.  H.  Rogers. 

"The  principle  underlying  this  class  of 
cases  is  very  well  and  quite  fully  discussed 
In  the  somewhat  similar  case  of  Wlnne  v. 
Winne,  166  N.  Y.  263,  69  N.  B.  832,  82  Am. 
St  Rep.  647. 

"The  point  made  by  the  demurrer  that  sev- 
eral causes  of  action  are  improperly  Joined 
Is  not  argued  In  the  defendants'  brief  and 
is,  we  think,  without   merit 

[I]  "Much  attention  Is  given  in  defend- 
ants' brief  to  the  evidence  relating  to  the 
averments  of  fraud  of  the  confidential  rela- 
tion of  defendants  with  William  H.  Rogers, 
of  his  weakened  condition  of  body,  and  of 
the  undue  influence  exercised  by  defendants 
In  bringing  about  tbe  execution  to  defend- 
ants of  the  deed  and  the  will  in  their  favor, 
cutting  off  Taylor  Rogers  with  tbe  nominal 
sum  of  $6.  It  Is  contended  that  the  evidence 
upon  these  matters  does  not  support  the 
flndings.  We  deem  it  unnecessary,  for  rea- 
sons already  given,  to  enter  upon  a  discus- 


sion of  these  features  of  the  case.  The  mo- 
tive of  defendants'  testator,  his  physical  or 
mental  condition,  the  immediate  Influence, 
undue  or  otherwise,  the  then  relation  of  de- 
fendants with  him,  confidential  or  not,  have 
no  bearing  upon  the  real  issue  Involved, 
namely:  Did  he  make  the  contract,  tbe  sub- 
ject of  tbe  action,  and  did  Taylor  Rogers 
perform  the  part  devolved  upon  him?  The 
evidence  was  sufficient  to  sho^  that  the  con- 
tract substantially  as  pleaded,  was  entered 
into  by  William  H.  Rogers  with  the  father 
of  Taylor  Rogers  and  was  fully  performed 
By  the  latter.  The  findings  upon  immaterial 
Issues  may  be  disregarded. 

[7]  "The  point  is  made  by  defendants  that 
the  deed  could  not  be  set  aside  until  plain- 
tiffs had  first  established  their  claim  and 
the  amount  due  under  tbe  contract  had  been 
ascertained  or  they  had  presented  their  claUn 
to  the  executor  of  William  H.  Rogers'  estate 
and  had  It  allowed  (citing  section  1403  of 
the  Code  of  Civil  Procedure,  which  pre- 
scribes the  time  within  which  claims  must 
be  presented  against  the  estate  of  a  deceased 
person). 

"Latbrop  v.  Bampton,  31  Cal.  24,  89  Am. 
Dec:  141,  'holds  tbat  equity  will  enforce  a 
trust  against  the  personal  representatives  of 
a  deceased  trustee,  and  without  presenta- 
tion of  a  claim  against  the  estate,  when  the 
identical  trust  property  and  its  product  in 
a  new  form  can  be  traced  into  the  estate 
and  so  Into  the  possession  of  the  represen- 
tatives.' 

"The  property  Involved  In  the  present 
case  was  impressed  with  a  trust  and,  as  it 
consisted  of  all  the  property  of  which  tbe 
trustee  died  seised  or  which  he  had  disposed 
of  in  violation  of  his  trust  there  is  no  difii- 
culty  In  Identifying  it  and  having  an  ac- 
counting in  respect  of  it  Clearly  It  Is  not 
such  a  claim  as  may  be  beard  and  determin- 
ed by  the  court  sitting  in  probate,  for  only 
In  an  action  In  equity  can  the  matter  be  ful- 
ly Inquired  into.  The  action  now  pending 
wlirbe  determinative  of  it  and  we  do  not 
think  the  claim  is  one  requiring  presenta- 
tion for  allowance  before  the  action  would 
lie  either  as  a  contingent  claim  or  otherwise. 
This  question  was  raised  in  Furman  v. 
Cralne,  18  Cal.  App.  42,  121  Pac.  1007,  and 
decided  adversely  to  defendants.  That  case 
Is  also  instructive  upon  the  principal  point 
Involved  in  the  present  case. 

[8]  "Numerous  errors  of  law  (over  50)  are 
assigned  and  attention  called  to  them  in 
defendants'  brief.  This  is  done  In  most  in- 
stances by  merely  quoting  the  question  and 
citing  the  foUo  of  the  transcript  Where  no 
argument  follows  or  reasons  are  given  for 
asking  the  question  or  for  error  in  refusing 
to  allow  it  or  In  allowing  it  to  be  answer- 
ed, we  are  Justified  in  disregarding  the  al- 
leged error.  Madeira  v.  Sonoma  Magnesite 
Co.,  20  Cal.  App.  719,  130  Pac.  175;  Pigeon 
T.  Fuller,  156  CaL  691,  702,  105   Pac.  976. 
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Such  as  seem  to  Invite  attrition  will  be  no- 
Uoed. 

[I]  "QnestioQS  were  allowed,  over  objeo 
tlon,  which  called  for  testimony  as  to  what 
was  said  by  the  parties  to  the  alleged  con- 
tract at  the  time  it  was  entered  into  and  as 
to  testimony  of  statements  made  by  WlUiam 
H.  Rogers  and  his  wife  at  different  periods 
of  thetr  lives  concerning  the  terms  apon 
which  Taylor  Rogers  was  admitted  Into  their 
family.  We  have  seen  that  such  contracts, 
whether  oral  or  In  writing,  may  be  enforced, 
and,  if  oral,  they  must  of  necessity  be  proven 
by  word  of  mouth.  Not  only  was  it  compe-* 
tent  to  show  what  was  said  by  the  parties  at 
or  about  the  time  the  agreement  was  entered 
into,  but  declarations  confirming  the  agree- 
ment or  statements  as  to  its  import  by  Wil- 
liam H.  Rogers  of  bis  wife,  who  agreed  to  it, 
made  during  their  lives,  were  admissible. 

"The  will  made  by  W.  H.  Rogers  in  1881, 
and  what  was  said  about  it  by  htm  and  his 
wife,  in  which  he  made  provision  for  Taylor 
Rogers,  were  admissible  as  corroborative  of 
the  evidence  concerning  the '  making  of  the 
agreement  and  as  tending  to  show  that  his 
purpose  was  to  carry  out  the  agreement. 

"It  was  immaterial  when  plaintiff  R.  R. 
Rogers,  son  of  Taylor  Rogers,  first  learned  of 
the  making  and  recording  of  the  deed  in 
question.  The  knowledge  of  the  son  would 
not  affect  his  rights,  and,  as  the  deed  was  a 
gift  deed,  the  knowledge  of  Taylor  Rogers  as 
to  when  It  was  made  would,  as  we  have  seen, 
be  also  immaterial. 

"There  was  evidence  that  plaintiffs'  intes- 
tate was,  in  his  lifetime,  executor  of  the  will 
of  J.  W.  Carter,  deceased,  formerly  the  hus- 
band of  Taylor  Rogers'  foster  sister.  De- 
'  fendants'  witness  Belle  Jamison  was  asked 
whether  she  had  ever  heard  W.  H.  Rogers 
say  anything  regarding  the  settlement  of  the 
Carter  estate,  or  about  his  being  on  Taylor 
Rogers'  bond,  or  whether  she  heard  him  say, 
'I  intend  to  make  it  good  out  of  the  money 
that  I  Intended  for  Taylor ;'  also  that  'Tay- 
lor had  taken  more  off  the  children  than  he 
was  entitled  to  and  be  Intended  to  make  it  up 
out  of  what  he  intended  to  give  Taylor ;'  and 
that  if  'he  had  known  that  James  Taylor 
Rogers  was  going  to  act  that  way  he  never 
would  have  picked  him  up.'  Objection  to 
these  questions  was  sustained.  The  follow- 
ing question  was  also  objected  to  and  objec- 
tion sustained:  'Q.  Did  Mr.  Rogers,  while 
reading  the  San  Francisco  papers,  say  to  you 
or  not  say  to  you,  "Belle,  you  ought  Just  to 
read  this  about  him  robbing  the  estate  of  the 
dead?  He  is  no  longer  any  son  of  mine."  Q. 
Did  he  ever  say  to  yon,  during  the  time  you 
resided  on  Fourth  street,  that  from  that 
time  he  disowned  James  Taylor  Rogers?' 

"There  was  introduced  the  decree  settling 
the  account  of  Taylor  Rogers  and  his  co- 
executor,  Hardin,  of  the  Carter  estate.  This 
decree  shows  that  executor  Rogers  had 
made  an  excessive  charge  for  commissions 
wMch  tb«  court  disallowed.    There  was  no 


offer  to  show  that  Rogers  had  corruptly 
made  this  claim  or  that  he  made  the  charge 
knowing  that  it  was,  as  was  found  by  the 
court,  'without  authority.'  -  There  is  no  evi- 
dence, and  it  wa's  not  offered  to  prove  that 
W.  H.  Rogers,  as  bondsman  of  Taylor  Rogers, 
was  ever  called  upon  to  'make  good'  this 
overcharge  or  that  the  amount  was  lost  to 
the  estate.  Nor  is  there  any  evidence  or  of- 
fer to  prove  any  fact  concerning  Taylor 
Rogers'  connection  with  this  Carter  estate 
which  reflects  upon  his  character  tither  la- 
divldnally  or  as  an  attorney  or  that  would 
have  Justified  W.  H.  Rogers  in  declaring,  'He 
is  no  longer  any  son  of  mine,'  except  this 
overcharge  for  commissions. 

"There  was  offered  in  evidence  and  exclud- 
ed an  article  purporting  to  have  been  pub- 
lished in  the  San  Francisco  Call  of  July  17, 
1900,  In  which  Taylor  Rogers'  name  is  con- 
nected with  matters  seriously  reflecting  upon 
his  moral  character  and  his  reputation  as  an 
attorney.  No  offer  was  made  to  show  that 
the  charges  there  made  had  any  foundation 
of  truth.  Nor  does  it  certainly  appear  that 
W.  H.  Rogers  had  referred  to  this  article 
when  he  dedared,  Taylor  Rogers  is  no  long- 
er son  of  mine,'  although  sndi  inference 
might  possibly  have  been  drawn  from  his 
remark  to  witness  Belle  Jamison  which  the 
court  held  to  be  ImmaterlaL  The  only  San 
Francisco  papers  he  is  shown  to  have  read 
were  the  Chronicle  and  Examiner.  These 
matters  occurred  about  1899.  Taylor  Rogers 
was  then  over  50  years  of  age,  was  married, 
and  had  a  family  of  several  children.  To  his 
wife  and  some  of  his  children  W.  H.  Rogers 
had  made  known  his  relationship  to  their 
husband  and  father.  Whether  the  real  cause 
of  his  changed  mental  attitude  towards  the 
man  he  was  proud  to  caU  his  son  for  so  many 
years  can  be  traced,  as  is  claimed  by  plain- 
tiffs, to  the  sinister  influence  of  defendants^ 
or  to  the  matters  relating  to  the  Carter  es- 
tate, need  not  be  affirmed  or  denied.  If  it 
be  conceded  that  circumstances  might  arise 
under  which  a  court  of  equity  would,  in  favor 
of  heirs  of  the  blood,  feel  Itself  Justifled  in 
refusing  specific  performance  of  a  contract 
such  as  we  have  here,  we  do  not  think  a 
showing  has  been  made  or  offered  to  be  made 
such  as  would  warrant  our  holding  that  the 
learned  trial  Judge  erred,  either  in  his  rul- 
ings or  in  his  findings,  upon  material  issues 
in  the  case." 

[ID]  The  lower  court  did  not  err  in  ad- 
Judging  that  both  Mrs.  Carter  and  Mrs. 
Schlotterback  held  an  undivided  one-half 
interest  in  the  realty  In  trust  for  the  use  and 
benefit  of  plaintiffs,  and  directing  them  to 
convey  the  same  to  plaintiffs  according  to 
their  respective  rights.  In  view  of  what  we 
have  said,  plaintiffs,  as  successors  of  James 
Taylor  Rogers,  are  entitled  to  a  full  undivid- 
ed one-half  of  this  property.  The  decree 
should  not  be  so  limited  as  to  apply  only  to 
the  undivided  one-half  Interest  standing  in 
the  name  of  Mrs.  Schlotterback.    The  courts 
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have  no  rlstat  to  hold  tbat  the  latter  shall  be 
wholly  deprived  of  the  Interest  attempted  to 
be  conveyed  to  her  by  W.  H.  Rogers  In  order 
that  Mrs.  Carter  shall  have  a  fnll  nndlvided 
one-half  of  the  property  of  deceased.  So  far 
as  both  Mrs.  Garter  and  Mrs.  SChlotterback 
were  concerned,  William  H.  Rogers  could 
legally  dispose  of  the  property,  that  was  not 
subject  to  the  contract  rights  of  James  Tay- 
lor Rogers,  as  he  saw  fit.  No  contract  right 
appears  on  the  part  of  either  Mrs.  Carter  or 
Mrs.  Schlotterback.  There  is  nothing  to  war- 
rant a  conclusion  that  it  was  the  interest  of 
James  Taylor  Rogers  that  he  attempted  to 
give  to  Mrs.  SChlotterback,  and  that  conse- 
quently she  alone  must  satisfy  the  claim  of 
the  successors  of  James  Taylor  Regent 
The  practical  result  of  the  Judgment  of  the 
lower  court  is  that  Mrs.  Carter  and  Mrs. 
Sdilotterback  share  equally  in  such  property 
as  is  left  after  satisfying  the  claim  of  the 
successors  of  James  Taylor  Rogers,  and  we 
are  satisfied  that  the  Judgment  was.  In  this 
respect,  correct 

As  to  the  money,  It  was  said  in  the  opinion 
of  the  District  Court  of  Appeal : 

"The  decree  adjudged  that  'plaintifFs  do 
have  and  recover  Judgment  against  the  said 
defendants,  Einuah  B.  SChlotterback  and 
Mrs.  Sarah  F.  Carter,  for  the  sum  of  $684.48, 
and  the  same  is  hereby  declared  to  be  a  lien 
upon  all  the  right,  title,  and  interest  of  the 
said  defendants  (Mrs.  Carter  and  Mrs. 
SChlotterback)  in  and  to  the  remaining  un- 
divided one-half  Interest  of,  in,  and  to  the 
said  lands,  and  the  said  lands  are  hereby  im- 
pressed with  aald  lien  in  the  amount  above 
mentioned.' 

"This  part  of  the  Judgment  is  based  upon 
the  following  facts:  In  the  distribution  of 
the  residue  of  the  W.  H.  Rogers'  estate,  which 
estate  consisted  of  money  only,  the  court 
found  the  sum  to  be  $2,054.26.  Of  this  sum, 
after  deducting  two  legacies  amounting  to 
$305,  Mrs.  Rogers  and  Mrs.  Schlotterbadc 
each  received  $874.63. 

The  court  found  that  the  rents,  issaes, 
and  profits  of  the  land,  after  the 
death  of  W.  H.  Rogers,  amounted  to  $2,803  46 

Expenses,  taxes,  etc. 1.188  76 

LeavlnK  a  balance  of  which  each  're- 
ceived of  the  rents.  Issues  and  prof- 
its of. $800  86 

To  this  the  court  added  the  amount 
distributed  to  each  of  said  defend- 
ants         876  60 

Making  a  total  to  each  of $1,694  48 

"From  this  the  court  deducted  $1,000,  ad- 
vanced to  Taylor  Rogers  in  his  lifetime,  leav- 
ing the  amount  of  $684.48,  as  shown  above, 
and  $10  in  excess  of  the  amount  found  by 
the  court" 

[11]  In  view  of  what  we  have  said,  this 
portion  of  the  decree  was  also  correct  with 
the  exception,  as  stated  by  the  District  Court 
of  Appeal,  that  the  Judgment  for  money 
"should  run  in  fftvor  of  the  plaintiff  Barle  O. 
188P.r-47 


Rogers  in  his  representative  capacity  as  ad- 
ministrator of  the  estate  of  James  Taylor 
Rogers,  deceased,  for  the  purpose  of  adminis- 
tration (MUler  V.  Ash,  156  Cal.  644,  566  [106 
Pac.  600];  Robertson  v.  Burrell,  110  Cal. 
568,  674  [42  Pac.  1086],"  instead  of  in  favor 
of  the  "plaintiffs."  The  Judgment  will  be 
modified  in  this  respect  There  is  no  other 
matter  requiring  notice  here. 

It  is  ordered  that  the  Judgment  appealed 
from  be  and  the  same  is  hereby  modified  in 
the  respect  Just  stated,  and  as  so  modified 
said  Judgment  is  affirmed.  It  is  further  or- 
dered that  plaintiffs  recover  their  costs  on 
this  appeaL 

We  concur:  SLOSS,  J.;  LORIOAN,  J.; 
MBLVIN,  J. ;   HENSHAW,  J. 

SHAW,  J.  I  dissent  I  am  of  the  opinion 
that  so  far  as  the  land  conveyed  to  Mrs. 
Carter  and  Mrs.  Schlotterback  is  concerned, 
the  action  is  barred  by  the  statute  of  limita- 
tions and  by  laches.  It  appears  that  the  deed 
to  them  was  recorded  on  December  7,  1895, 
and  that  James  Taylor  Rogers  was  very  soon 
afterwards  apprised  of  its  contents.  BOs 
right  if  any,  was  one  arising  upon  the  con- ' 
tract  made  in  1851.  It  then  became  and  ever 
since  has  been  a  vested  right  and  consequent- 
ly a  right  which  was  under  the  protection  of 
the  courts  in  case  it  was  violated  or  endan- 
gered. The  conclusion  that  the  action  is  hot 
barred  is  predicated  upon  the  proposlflon 
that  no  cause  of  action  accrued  in  his  favor 
until  the  death  of  William  H.  Rogers,  on  De- 
cember 26,  1906,  except  perhaps,  an  action 
to  obtain  a  decree  protecting  him  against  a 
future  conveyance  by  the  grantees  to  an  inno- 
cent purchaser  for  value.  Van  Duyne  v.  Vree- 
land,  12  N.  J.  Bq.  142,  Is  cited  as  authority 
for  this  possible  action. 

I  am  by  no  means  certain  that  even  the  ac- 
crual of  an  action  of  that  character  would 
not  be  sufficient  to  uphold  the  doctrine  that 
the  present  action  is  barred.  But  the  deci- 
sion cited  goes  much  further  than  that  It 
holds  that  a  deed  such  as  that  executed  to 
Mrs.  Carter  and  Mrs.  Schlotterback,  if  ex- 
ecuted, as  is  here  claimed,  for  the  purpose  of 
preventing  an  equal  share  in  the  estate  from 
going  to  James  Taylor  Rogers  upon  the  death 
of  William  H.  Rogers,  would  be  an  actual  and 
positive  fraud,  "a  fraud  upon  agreement" 
anciently  made,  and  that  it  gives  the  claimant 
under  such  agreement  an  immediate  right  of 
action  to  obtain  a  decree  declaring  that  such 
deed  is  "a  fraud  ni)on  the  agreement"  and 
adjudging  that  the  grantee  shall  "hold  the 
land  subject  to  that  agreement,"  and  that  up- 
on the  death  of  the  grantor,  such  grantee 
shall  convey  to  the  claimant  the  share  to 
which  he  would  be  entitied  under  the  agree- 
ment This  would  be,  in  substance,  a  decree 
that,  instead  of  the  absolute  estate  in  re- 
mainder which  the  grantee  would  take  by  the 
terms  of  the  deed,  be  should  bold  his  interest 
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Inr  the  land  In  trust  for  the  benefit  of  such 
claimant,  to  the  extent  of  the  claimant's  pro- 
spectlve  interests,  and  practically  annulling 
the  deed  as  a  conveyance  of  the  absolute  es- 
tate In  remainder.  Such  an  action  could  have 
been  maintained  by  James  Taylor  Rogers  Im- 
mediately after  the  execution  of  the  deed  In 
1895.  It  would  have  been  an  action  for  relief 
on  the  ground  of  fraud,  and  It  would  have 
been  barred  In  three  years  from  the  time  the 
fraud  was  discovered  or  from  the  time  when, 
by  due  Inquiry,  it  might  have  been  discovered. 
Code  Civ.  Proc.  {  338.  Such  an  action  was  a 
remedy  fully  adequate  to  secure  to  him  sub- 
stantially the  same  relief  as  he  seeks  by  the 
present  action.  It  would  have  been  based  on 
the  same  facts,  and,  if  he  had  succeeded,  it 
would  have  established  those  facts  as  well 
as  his  rights  under  them.  The  present  action 
should  therefore  be  held  to  be  barred  on  the 
same  principle  as  that  upon  which  It  is  held 
In  equity  that  a  suit  Is  barred,  If  It  is  based 
on  the  same  facts  and  rights  as  would  be 
necessary  to  sustain  an  action  at  law  which 
is  barred,  although  the  relief  sought  in  equity 
Is  not  precisely  the  same  as  that  which  might 
be  obtained  at  law.  ESmendorf  v.  Taylor,  10 
Wheat  (23  U.  S.)  162,  6  L.  Ed.  289 ;  People 
V.  Everest,  4  Hill  (N.  Y.)  71;  Reeves  v. 
Dougherty,  7  Yerg.  (Tenn.)  222,  27  Am.  Dec 
496;  Humbert  v.  Trinity  Church,  24  Wend. 
(N.  Y.)  593 ;  Wood  on  Lim.  §  58,  and  notes. 

The  making' of  this  deed  was  a  clear  re- 
pudiation by  the  grantor  of  the  obligation  of 
the  agreement  of  1851  and  of  any  trust  creat- 
ed thereby  In  the  property  conveyed,  as  well 
as  of  all  claim  of  James  Taylor  Rogers  to 
take  an  Interest  therein  at  the  grantor's 
death.  The  latter's  knowledge  of  the  deed 
put  him  on  inquiry  as  to  Its  alleged  fraud- 
ulent purpose  and  charged  him  with  notice 
thereof.  His  neglect  to  begin  any  action  con- 
cerning his  claim  during  the  ensuing  11  years 
of  the  life  of  the  grantor,  and  until  after  the 
grantor's  death  had  deprived  the  grantees 
of  his  testimony  on  the  subject  of  the  ancient 
agreement,  should,  upon  familiar  principles 
of  equity  Jurisprudence,  be  suflSclent  to  char- 
acterize the  present  action  as  a  stale  demand 
barred  by  his  laches  in  falling  to  pursue  the 
remedy  at  all  times  open  to  him. 


(167  qal.  179) 
AI/TA  PLANING  MILL  CO.  v.  GARLAND 

et  al.     (L.  A.  3,206.) 

(Supreme  Court  of  California.    Jan.  28,  1914. 

Rehearing  Denied  Feb.  26,  1914.) 

1.  CONTBACTS  (I   198*)— BtnLDIWO  (30NTBAOT8 

— CONSTBUCTION. 

Under  a  contract  for  the  construction  of  a 
building,  which  provided  that  the  contractor 
was  to  do  all  that  was  necessary  to  protect  ad- 
joining buildings,  streets,  and  the.  public  during 
the  excavation,  doing  all  shoring,  bracing,  and 
trenching  required  to  that  end,  the  contractor 
was  not  required  to  go  upon  adjoining  property 
and  put  supports  beneath  the  foundations  of 
baildings   thereon ;     the   contract   imposing   no 


greater  liability  In  that  respect  against  him  than 
that  imposed  upon  the  owner  by  Civ.  Code,  { 
832,  requiring  liim,  in  making  excavations,  to  use 
ordinary  care  not  to  disturb  the  support  of  ad- 
joining baildings. 

[Ed.  Xote.— For  other  cases,  aee  Contracts, 
Cent  Dig.  {f  861-877.  879-883;  Dec.  Dig.  i 
198.*] 

2.  conteaots  (i  198*)— buxutlno  contbacts 
— Con  stbuctiok, 

A  provision  in  a  building  contract  wbereby 
the  contractor  assnmed  all  responsibility  for 
damages  occurring  to  any  adjoining  building 
by  any  act  or  omission  of  himself  or  employto 
did  not  render  him  liable  for  the  expense  of  un- 
derpinniniT  an  adjoining   building. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
CentDig.  §§  861-877,  879-883 :  Dec.Dig.  { 19&») 

3.  Contracts  (§  198*)— Buildiro  Contkacts 
— conotbuction. 

A  building  contract  including  a  provision 
that  the  contractor  was  to  furnish  any  neces- 
sary thine  which  might  have  been  omitted  from 
the  specifications,  and,  for  the  contract  price, 
to  furnish  all  requisite  materials,  did  not  in- 
clude work  which  was  necessary  to  be  done  on 
adjoining  buildings  to  protect  the  foundation  of 
such  buildings. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  K  816-877,  879-883;  Dec.  Dig.  | 
19a*] 

4.  EviDBNCi    (I   618*)— SuBJSCT   or   Expsbt 
Tbstimont— Bdildino  Contbaotb. 

In  an  action  between  a  building  contractor 
and  the  owner  of  the  building,  where  the  con- 
troversy was  as  to  which  was  liable,  under  the 
contract  for  underpinning  adjoining  property, 
an  expert  witness  was  properly  permitted  to 
testify  that  according  to  custom  in  the  city  the 
terms  "shoring,  bracing,  and  trenching"  had 
no  reference  to  underpinning. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2326 ;  Dec.  Dig.  |  6ia*] 

6.  CoRTBACTS  (g   198*)— BUILDIMQ   Contbaots 

— Constbuctiow. 

A  building  contract  adopting  a>  a  part 
thereof  an  ordinance  of  the  city  of  Los  Angeles, 
requiring  every  person  excavating  to  support 
and  protect  from  damage  all  adjoining  build- 
ings, etc.,  did  not  require  the  contractor  to  un- 
derpin and  make  permanent  improvements  upon 
an  adjoining  building. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  M  861-877,  879-^;  Dec.  Dig.  |! 
198.*] 

6.  CONTBACTS  ({  232*)— Bttildiro  Contbaots 
—Implied  Contbact. 

Where  the  owner  of  a  lot  through  his  au- 
thorized agent  ordered  a  contractor,  who  was 
at  the  time  constructing  a  building  upon  the 
lot  to  make  certain  improvements  upon  adjoin- 
ing property,  there  was  an  implied  promise  to 
pay  the  reasonable  value  thereof. 

.[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1071-1094;   Dec.  Dig.  |  232.*] 

7.  Contracts  (8  285*)— BuiLDiNa  Contbaots 
— Constbtjction. 

Where  a  building  contract  contained  the 
usual  provision  to  the  effect  that  aU  disputes 
as  to  the  meaning  of  the  specifications  should 
be  settled  by  the  architects,  it  did  not  apply  to 
a  dispute  as  to  extra  work  on  adjacent  proper- 
ty;   that  being  outside  the  contract 

[lid.  Note. — For  other,  cases,  see  Contracts, 
Cent.  Dig.  S(  1290,  1291,  1303,  1304 ;  Dec.  Dig. 
{  285.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Curtis  D.  Wil- 
bur, Judge. 
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Action  by  ttae  Alta  Planing  Mill  Oompany 
against  WUllam  Garland  and  tbe  Mercantile 
Improvement  Association.  Judgment  for 
plaintiff,  and  defendant  Oarland  appeals. 
Affirmed. 

J.  W.  McEInley,  of  Los  Angeles  (W.  R. 
Millar,  of  Los  Angeles,  of  counsel),  for  ap- 
pellant W.  O.  Van  Pelt  and  Valentine  & 
Newby,  all  of  Los  Angeles,  for  respondent 

MELVIN,  J.  The  defendant  Oarland  ap- 
peals from  a  Judgment  against  him  and  from 
an  order  denying  bis  motion  for  a  new  trial. 

Appellant  had  entered  into  a  contract  with 
the  Alta  Planing  Mill  Company  whereby  that 
corporation,  for  an  agreed  consideration,  was 
to  construct  a  building  on  Broadway  in  tbe 
city  of  Los  Angeles.  Tbe  land  of  appeQant 
adjoined  that  of  the  Mercantile  Improvement 
Association  (a  cori>oration),  upon  which  there 
was  a  building.  The  building  which  had 
been  planned  for  Mr.  Oarland  was  to  be  160 
feet  In  tbe  dimension  nearest  tbe  property 
of  tbe  Improvement  company  but  only  36  feet 
of  its  wall  was  to  be  in  close  proximity  to  the 
wall  of  tbe  structure  on  that  land.  On  Jan- 
uary 29,  1910,  Messrs.  Morgan  &  Walls,  ar- 
chitects in  charge  of  tbe  work  on  the  Oarland 
building,  wrote  a  letter  to  J.  Wesley  Roberts, 
secretary  of  the  improvement  company,  In- 
forming him  of  the  plan  for  tbe  construction 
of  ttae  building  on  the  adjacent  property  and 
notifying  him  to  protect  tbe  wall  of  the 
building  belonging  to  that  corporation.  Lat- 
er Mr.  Oarland  called  npon  Mr.  Burnett 
who  was  bis  attorney  at  law,  and  request- 
ed that  gentleman  to  draw  a  form  of  legal 
notice  to  serve  upon  Mr.  Roberts  calling 
attention  to  bis  duty  to  protect  the  wall 
of  bis  corporation's  building.  As  Mr.  Bur- 
nett was  attorn^  for  both  parties,  he  de- 
clined to  act  in  this  matter,  but  sent  for  Mr. 
Roberts,  who  came  to  Mr.  Burnett's  office 
and  held  a  conference  with  Mr.  Oarland. 
There  is  a  conflict  in  the  testimony  regarding 
this  conversation.  Appellant  says  that  Mr. 
Roberts  told  blm  to  have  bis  contractor  do 
the  work  and  to  send  the  bill  when  it  was 
completed  and  he  (Roberts)  would  pay  it 
Accordingly  appellant  told  Morgan  &  Walls, 
tbe  architects,  about  this  agreement  and  ask- 
ed them  to  notify  the  contractors.  Mr.  Rob- 
erts admitted  that  be  authorized  appellant 
to  do  certain  work  but  denied  that  his  au- 
thorization referred  to  the  entire  wall.  He 
testified  that  be  said  to  appellant  "If  this  is 
necessary  to  underpin  that  36  feet  you  go 
ahead  and  do  it  and  we  will  stand  our 
share  of  it"  On  February  Id,  1910,  Morgan 
&  Walls  wrote  a  letter  Instructing  the  Alta 
Planing  Mill  Company  to  "underpin"  36  feet 
of  the  Mercantile  Company's  building,  and  on 
March  8tb  that  firm  wrote  another  letter  to 
the  same  corporation  containing  this  sen- 
tence :  "Tbe  banks  are  so  rotten  on  tbe  soutli 
that  as  a  matter  of  safety  you  will  underpin 
the  entire  north  wall,  of  the  Mercantile  place 


building."  Meanwhile  a  letter  had  been  writ- 
ten by  Mr.  Roberts,  in  bis  official  capacity, 
to  tbe  appellant  It  bore  date  March  2,  1910, 
and,  omitting  formal  matters,  was  as  follows : 
"We  are  advised  that  tbe  walls  In  Mercan- 
tile place  behind  your  new  buildings  are  slip- 
ping down.  Will  you  kindly  attend  to  this 
matter  at  once,  and  oblige?  This  as  per  our 
conversation  with  you  a  few  days  ago  rela- 
tive to  this  matter."  Tbe  plaintiS  corpora- 
tion proceeded  to  do  tbe  work  as  directed  by 
the  architects  and  In  due  time  presented  a 
bill  against  Mr.  Oarland  to  one  of  the  mem- 
bers of  the  firm  of  Morgan  &  Walls  who  told 
the  president  of  the  mill  company  that  he 
bad  rendered  tbe  account  to  tbe  wrong  man 
and  told  him  to  seek  payment  from  Mr.  Rob- 
erts. This  was  the  first  intimation  which 
the  Alta  Planing  Mill  Company  received  of 
tbe  interest  of  the  Mercantile  Improvement 
Company  in  the  matter  of  underpinning  the 
walls.  Mr.  Roberts  refused  to  pay  the 
amount  demanded  or  any  sum,  and  suit  was 
brought  against  Mr.  Oarland  and  the  Mer- 
cantile Improvement  Company,  but  after  tbe 
taking  of  testimony  in  tbe  case  tbe  action 
was  dismissed  as  against  the  latter  defend- 
ant and  tbe  court  gave  Judgment  against 
tbe  former. 

[1]  Appellant's  first  contention  to  that  tbe 
work  for  which  tbe  suit  was  brought  was  a 
part  of  that  which  plaintiff  was  required  to 
do  under  hto  contract  Tbe  contract  con- 
tains, among  its  specifications,  the  following: 
"The  contractor  shall  do  all  that  is  necessary 
to  protect  tbe  adjoining  buildings,  streets 
and  tbe  public  during  the  excavation,  doing 
all  shoring  and  bracing,  and  trenching  re- 
quired to  this  end."  This  did  not  place  npon 
the  contractor  tbe  duty  of  going  upon  tbe 
adjacent  property  and  putting  supports  be- 
neath the  foundations  of  tbe  building  there- 
on. It  was  not  so  understood  by  any  of  tbe 
parties  thereto  nor  by  the  neighbor.  Mr. 
Oarland's  notice  and  demand  upon  the  Mer- 
cantile Company  (through  the  agency  of  bis 
architects),  and  the  admission  by  that  com- 
pany's authorized  ropresentatlve  of  at  least 
some  liability  for  making  tbe  wall  safe,  in- 
dicates that  fact  Tbe  contract  imposed  no 
greater  obligation  upon  the  Alta  Company 
than  would  have  rested  upon  appellant  U 
be  had  been  making  tbe  excavation  without 
the  aid  of  the  contractor.  The  quoted  lan- 
guage of  tbe  contract  Imposes  no  greater  lia- 
bility than  that  which  is  the  owner's  under 
section  832  of  tbe  Civil  Code.  That  section, 
as  Interpreted  by  the  decisions  of  this  court, 
does  not  require  support  for  buildings  which 
have  been  superimposed  upon  the  land  ad- 
jacent to  that  upon  which  an  excavation  to 
to  be  made.  Aston  t.  Nolan,  63  CaL  271; 
Conboy  v.  Dickinson,  92  CaL  604,  28  Pac. 
809;  Sullivan  v.  Zeiner,  98  Cal.  349,  S3  Pac. 
209,  20  L.  R.  A.  730;  Nippert  ▼.  Warneke,  128 
Cal.  603,  61  Pac.  96,  270. 

[2]  Nor  was  tbe  contractor  liable  under  a 
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clause  reqniiliir  Um  to  assume  all  respon- 
BibiUty  for  damages  which  might  occur  to 
the  building  or  to  any  adjoining  building 
bj  any  act  or  omission  of  himself  or  his  em- 
ployes. It  Is  the  usual  itaragraph  In  such 
agreements  protecting  the  owner  from  the 
results  of  carelessness  in  the  prosecution  of 
the  woric 

[3]  Appelant  was  not  protected  by  that 
part  of  the  building  contract  requiring  the 
contractor  to  furnish  any  necessary  thing 
which  might  have  been  omitted  from  the 
spedflcatlons,  nor  by  that  by  which  the  con- 
tractor was  to  furnish  all  requisite  materials 
for  the  contract  price.  These  obvlonsly  did 
not  Include  work  done  on  another  man's 
property  which  was  not  a  part  of  the  scheme 
of  construction. 

[4,  S]  A  further  contention  Is  made  that, 
by  an  ordinance  of  the  city  of  Los  Angeles 
which  was  duly  made  a  part  of  the  contract 
of  construction,  the  worlL  done  on  the  ad- 
joining property  was  within  the  scope  of  the 
contractor's  duties  and  obligations.  By  one 
section  of  that  ordinance  every  person  exca- 
vating for  the  purpose  of  laying  the  founda- 
tions of  a  building  "shall  support  and  pro- 
tect from  damage  all  adjoining  land,  build- 
ings, streets,  alleys  and  sidewalks  by  under- 
pinning, cribbing  or  shoring  or  such  other 
device  as  will  prevent  all  settling,  craddng 
or  damage  whatever."  At  the  trial  the  court 
permitted  an  expert  witness  to  testify  with 
reference  to  the  meaning  of  this  part  of  the 
contract.  He  said  that,  under  the  well-defln- 
ed  custom  and  usage  In  the  dty  of  Los  An- 
geles, the  terms  "shoring,  bracing  and  trench- 
ing" had  no  reference  to  underpinning.  Such 
testimony  was  entirely  proper.  Section  1646. 
Civ.  Code;  Bums  v.  Sennett  &  Miller,  99  Cal. 
870,  83  Pac.  916;  Law  v.  Northern  Assur- 
ance C!o.,  132  Pac.  596.  It  was  clearly  not 
within  the  contemplation  of  the  parties  to 
the  contract  nor  the  architects  that  the  Alta 
Planing  Mill  Company  should  make  perma- 
nent improvements  VL-poa  the  property  ad- 
joining that  upon  which  the  work  of  excavat- 
ing and  building  was  to  be  done,  nor  was  that 
the  meaning  reasonably  to  be  derived  from 
the  ordinanoeb 

[6]  The  work  for  widdi  this  suit  was  in- 
stituted having  been  ordered  by  the  author- 
ized agent  of  the  appellant,  there  arose  an 
implied  promise  to  pay  the  reasonable  value 
thereot  Brown  v.  Crown  Gold  Milling  Co., 
160  Cal.  382,  89  Pac.  88. 

Appellant's  counsel  lay  great  stress  upon 
the  argument  that  there  was  no  considera- 
tion for  the  extra  work  because  the  plaintiff 
was  bound  by  the  terms  of  his  contract  to 
erect  the  building;  but  that  was  exactly  what 
he  was  not  bound  to  do,  as  the  foregoing  dis- 
cussion has  indicated.  As  was  said  by  the 
learned  judge  of  the  trial  court:  "Here  is 
a  clear  case  of  a  contract  made  by  an  agent 
for  an  undisclosed  principal,  in  which  case 


the  party  entering  into  the  oontraet  with 
the  agent  can  at  his  <g;>tion  either  me  the 
agent  or  the  prindpaL"  This  condnsion  la 
amply  supported  by  authority.  Bradford  ▼. 
Woodworth,  108  CaL  686,  41  Paa  797;  EentT 
V.  Padflc  Marine  Co.,  121  CaL  670.  64  Fa&  89, 
66  Am.  8t.  Rep.  65;  81  Cya  156B. 

[7]  The  building  contract  between  plain- 
tiff and  appellant  provided,  as  such  con- 
tracts generally  do,  that  all  disputes  as  to  the 
meaning  of  the  specifications  should  be  set- 
tled by  the  architects,  and  aj^ellant  insists 
that  this  dalm  for  extra  work  was  subject 
to  that  rule.  The  obvious  answer  to  that 
point  is  that  this  was  a  demand  for  extra 
work  entirely  outside  of  the  contract  for  ex- 
cavation and  construction  of  the  building  on 
the  Garland  property. 

The  finding^  and  judgment  were  oonect 
in  awarding  to  the  Alta  Planing  Mill  Com- 
pany the  reasonable  value  of  the  entire  work. 
Appellant  said  he  was  authorized  by  Mr. 
Roberts  to  have  his  contractor  do  the  work. 
The  letter  of  Roberts,  acting  for  the  Mer- 
cantile Improvement  Company,  referred  to 
the  slipping  of  "the  wall,"  not  merely  the  36 
feet  nearest  to  the  excavation,  and  the  ar- 
chitects, the  recognized  agents  of  appellant, 
ordered  plaintiff  to  "underpin  the  entire 
north  walL"  According  to  his  own  testimony 
Mr.  Garland  was  fully  authorized  to  have  the 
wall  underpinned  and  to  send  the  bill  to 
Mr.  Roberts  for  the  corporation  whlcb  the 
latter  represented.  There  can  be  no  doubt 
that  Mr.  Garland  considered  himself  author- 
ized to  have  the  whole  wall  permanenOy 
underpinned,  and  the  learned  judge  of  the 
trial  court  gave  full  credit  to  his  testimony 
in  that  regard  as  he  stated  in  his  written 
opinion.  It  was  admitted  at  the  trial  that 
the  work  performed  was  of  the  value  alleged 
In  the  complaint;  L  e.,  $2,274.77. 

The  judgment  and  order  are  affirmed. 

We  concur :    LORIOAN,  J.;  HENSHAW,  I. 


an  Cal.  142) 
Eix  parte  CANNON.     (Or.  1818.) 
(Supreme  Court  of  California.    Jan.  17,  1914J 

1.  STATtnXS    (S    161*)— IMPUBD   Repkai.. 

Repeals  by  implication  are  not  favoied, 
and  a  later  act  containing  no  repealugg  daaae 
does  not  repeal  a  prior  one  except  in  so  fax  as 
the  two  are  inconslBtent 

[Ed.    Note.— For   other   casea,    see    Statatea, 
Cent  Dig.  H  230-234;   Dec.  Dig.  i  161.*] 

2.  ELECTsicrrT   (|   1*)— Statctobt  Bsaxn^- 

TIONS— lUPUKD  RBFKAI. 

Pen.  Code,  i  601,  as  first  enacted,  referred 
in  terms  to  injuries  done  to  telegraph  wires  and 
appurtenances.  Thereafter  section  693,  pro- 
viding that  every  person  who  maliciouBly  re- 
moves or  interferes  with  any  line  erected  to 
transmit  electricity  for  light,  heat,  or  i>ower 
is  punishable,  etc.,  was  enacted,  and  subse- 
quently section  691  waa  amended  by  St.  1909^ 
p.  272,  so  as  to  provide  that  every  person  'who 
maliciously  injures  or  makes  any  UDanthorized 
connection  with  any  telegraph  or  telephone  line 
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or  any  other  Una  naed  to  condact  electricity  it 
guilty  of  misdemeanor.  Held,  that  the  amend- 
ment did  not  work  an  implied  repeal  of  section 
6^,  as  the  expression  "any  other  line  need  to 
condact  electricity,"  osed  in  section  691,  most, 
under  the  principle  of  ^usdem  generis,  be  taken 
to  refer  solely  to  lines  dmllar  to  telegraphs  and 
telephones;  this  conclusion  being  strengthened, 
as  the  conseqnencea  from  the  cutting  or  destrDO- 
tion  of  a  high  powef  eleetiic  wire  are  very  mach 
more  serious  than  the  cutting  of  an  ordinary 
telegraph  wire. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Dec.  Dig.  i  L*] 

8.    STATirrM     <§     194*)— C!0K8TBU0TI0K— ESJUB- 

DXM  Gkrebis. 

Where  special  words  are  followed  by  gen- 
eral words,  the  aeneral  words  are  taken  to  re- 
fer to  things  of  the  same  general  nature  as 
those  specified. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Oent  t>ig.  8  272;    Dec.  Dig.  t  184.»] 

In  Bank.  Bx  parte  application  by  Thomas 
Cannon  for  wilt  of  habeas  corpus.  Writ  dis- 
charged, and  relator  remanded. 

Henry  B.  Lister,  of  San  Francisco,  for  pe- 
titioner. tJ.  8.  Webb,  Atty.  Gen.  (Ralph  O. 
Harrison,  of  San  Francisco,  of  cotinsel),  for 
reqiondent 

PER  CURIAM.  Thomas  Cannon  was 
charged  with  one  of  the  crimes  denounced 
by  section  593  of  the  Penal  Code  by  inter- 
fering with  and  obstructing  a  wire  erected 
and  maintained  by  proper  authority  for  the 
purpose  of  transmitting  electricity  for  light, 
beat,  and  power.  He  was  conTicted  and 
sentenced  to  a  term  of  imprisonment  In  the 
t)enltentiary.  This  writ  was  issued  upon  the 
petition  of  M.  V.  Johnson  and  the  contention 
that  section  693  of  the  Penal  Code  was  re- 
pealed by  the  amendment  to  section  691  of 
the  same  Code  passed  in  1906.  This  Is  the 
sole  question  for  solution  In  this  proceed- 
ing: Did  the  amendment  to  section  691  wipe 
out  the  other  section? 

The  two  sections  in  their  present  form  are 
as  follows: 

"591.  Every  i>er8on  who  maliciously  takes 
down,  removes,  injures,  or  obstructs  or  makes 
any  unauthorized  connection  with  any  line  of 
telegraph  or  telephone,  or  any  other  Une  used 
to  conduct  electricity,  or  any  part  thereof,  or 
appurtenances  or  apparatus  connected  there- 
with, or  severs  any  wire  thereof.  Is  guilty  of 
a  misdemeanor." 

"593.  Every  person  who  unlawfully  and 
maliciously  takes  down,  removes,  injures.  In- 
terferes with,  or  obstructs  any  line  erected 
or  maintained  by  proper  authority  for  the 
purpose  of  transmitting  electricity  for  light; 
heat,  or  power,  or  any  part  thereof,  or  any 
Insulator  or  cross  arm,  appurtenance  or  ap- 
paratus connected  therewith,  or  severs  or  in 
any  way  interferes  with  any  wire,  cable,  or 
current  thereof,  Is  punishable  by  imprison- 
ment In  the  state  prison  not  exceeding  five 
years,  or  by  flne  not  exceeding  five  hundred 
dollars,  or  Imprisonment  in  the  county  Jail 
not  exceeding  one  year." 


Section  591  was  passed  originally  in  1872 
and  bkd  reference  by  Its  terms  to  injuries 
done  to  telegraph  wires  or  appurtenances. 
There  was  an  attempted  amendment  at  the 
session  of  1901  which  was  unconstitutional. 
In  1906  It  was  changed  (Stats.  1906,  p.  683) 
to  Include  by  direct  designation  telephone 
wires  and  was  then  as  It  Is  to-day  with  the 
exception  of  the  words  "or  makes  any  unau- 
thorized connection  with"  frhicb  were  added 
by  the  amendment  of  1909  (Stats.  1909,  p. 
272).  This  court  had  occasion  to  construe  the 
statute  in  its  original  form  in  Davis  v.  Pa- 
dflc  Telephone  &  Telegraph  Co.,  127  Cal.  816, 
67  Pac.  764,  69  Pac.  698,  wherein  It  was  held 
that  by  reason  of  the  substantial  identity  of 
telephonic  and  telegr^hlc  modes  of  commu- 
nication the  statute  applied  to  Injuries  com- 
mitted to  telephone  wires,  as  weU  as  to  wires 
used  in  telegraphy.  This  decision  was  handed 
down  in  1899  and  doubtiess  caused  the 
amendment  attempted  in  1901  (Stats.  1901,  p. 
469)  and  accomplished  in  1905,  by  which  the. 
section  was  made  to  apply  la  terms  to  tde- 
phbne  wires  as  well  as  to  telegraph  wires. 
Section  693  was  adopted  In  1901  (Stata  1901, 
p.  92)  and  has  been  a  part  of  the  Penal  Code 
ever  since. 

[1-3]  The  contention  of  the  petitioner  Is 
that  by  the  addition  to  section  691  of  the 
words  "or  any  other  line  used  to  conduct 
electricity"  section  693  was  repealed.  In  con- 
sidering this  view  we  must,  of  coarse,  have 
In  mldd  the  rule  that  rei>eals  by  implication 
are  not  favored.  Malone  v>  Bosch,  104  GaL 
683,  88  Pac.  616 ;  Banks  v.  Yolo  County,  104 
Cal.  259,  87  Pac.  900;  Hilton  v.  Curry.  124 
Cal.  87,  66  Pac.  784;  Ex  parte  Dolan,  128 
CaL  463,  60  Pac.  1094 ;  People  v.  Pacific  Imp. 
Co.,  180  CaL  446,  62  Pac.  739;  Santa  Cruz 
Rock  Paving  Co.  v.  Lyons,  133  CaL  116,  65 
Pac.  329. 

The  rule  has  been  thus  stated  by  this 
court:  "A  later  act,  containing  no  repealing 
clause,  does  not  repeal  a  prior  act  except  so 
far  as  the  two  are  clearly  inconsistent,  or  un- 
less It  is  manifest  that  the  latter  act  waa  In- 
tended as  a  substitute  for  the  former  In  all 
respects,  and  to  cover  the  entire  subject-mat- 
ter to  which  both  relate."  In  re  Mitchell. 
120  CaL  387,  62  Pac.  801.  In  other  words,' 
the  language  of  repeal,  to  be  effective,  must 
be  of  "unmistakable  meaning."  Rowe  v.  Hl- 
bemla  Sav.  &  Loan  Soc.,  134  CaL  406,  66  Pac. 
569.  This  rule  la  applied  perhaps  most 
noticeably  In  proceedings  In  which  the  con- 
tention Is  made  that  the  general  language  of 
a  later  statute  Is  potent  to  repeal  the  provi- 
sions of  a  law  covering  a  special  subject  In 
delivering  the  opinion  of  this  court  In  Bate- 
man  V.  Colgan,  111  CaL  686,  44  Pac.  240,  Mr. 
Justice  Van  Meet  used  this  language:  "It 
Is  an  established  rule  of  construction  that 
the  law  does  not  favor  a  repeal  by  Implica- 
tion, but  that,  where  there  are  two  provi- 
sions relating  to  the  same  subject-matter, 
they  must,  if  possible,  be  construed  so  as  to 
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maintain  the  Integrity  of  both.  And,  where 
two  statutes  treat  of  the  same  subject,  one 
being  special  and  the  other  general,  unless 
they  are  Irreconcilably  Inconsistent,  the  lat- 
ter, although  latest  In  date,  will  not  be  held 
to  have  repealed  the  former,  but  the  special 
act  will  prevail  in  its  application  to  the  sub- 
ject-matter, 80  far  as  coming  within  its  par- 
ticular proylsions."  The  same  doctrine  Is 
declared  in  Trinity  County  ▼.  Mendocino 
County,  161  Cal.  284,  90  Pat  685;  36  Cyc. 
1088,  note ;  Endllch  on  Interpretation  of  Stat- 
utes, {{  216,  223 ;  Lewis'  Sutherland  on  Stat- 
utory Construction,  |  247.  Indeed,  the  an- 
thoritieB  upon  this  subject  are  innumerable. 

That  the  crimes  defined  by  section  593  are 
more  serious  than  those  described  in  the 
general  language  of  section  591  needs  no 
argument  The  electric  currents  used  In  te- 
legraphy and  telephony  are  not  so  strong  as 
to  destroy  human  life  or  property  if  diverted 
from  the  conducting  wires,  but  the  currents 
employed  for  light,  'heat,  and  iMwer  are, 
when  taken  from  the  wires  otherwise  than 
through  proper  machinery,  extremely  dan- 
gerous to  life  and  property.  It  is  shocking 
to  one's  sense  of  proportion  to  think  that  a 
Legislature  would  deliberately  classify  the 
malicious  obstruction  of  such  a  dangerous 
agent  as  high-power  electrtdty  used  for  mov- 
ing cars,  lighting  dties,  and  operating  ma- 
chinery, with  the  interference  which  might 
arise  from  cutting  a  telegraph  or  telephone 
wire.  In  the  one  case  a  dangerous  and  little 
understood  essence  may  be  liberated  to  strike 
unsuspecting  citizens  dead  or  to  set  fire  to 
property;  in  the  other  the  Injury  would 
amount  at  most  to  the  stopping  of  signals  or 
conversation  over  the  wires.  It  Is  therefore 
matter  of  little  wonder  that  when  the  use  of 
dangerous  currents  transmitted  on  wires  and 
used  for  light,  heat,  and  power  became  gen- 
eral, the  Legislature  did  not  expand  section 
691  of  the  Penal  Code  to  Include  within  its 
purview  those  {jorsons  who  might  maliciously 
Interfere  with  the  conductors  of  such  cur- 
rents, but  enacted  a  new  statute  denounc- 
ing aa  a  felony  any  malicious  interference 
with  or  severance  of  the  wires  bearing  the 
deadly  element 

It  is  tme  that  the  words  "or  any  other 
line  used  to  condact  electricity"  might  be 
interpreted  In  certain  juxtapositions  as  re- 
ferring to  electric  light  and  power  lines. 
Used  as  they  are  in  section  591,  following  the 
enumeration  of  telephone  and  telegraph  lines, 
they  doubtless  come,  within  that  rule  of  con- 
struction known  as  ejusdem  generis  and  re- 
fer to  things  of  the  same  general  nature  as 
those  spedfled.  In  such  cases  the  particular 
words  are  inserted  for  the  purpose  of  de- 
scribing certain  species  and  the  general 
words  to  include  other  species  of  the  same 
genus.  The  rule  is  founded  uimn  the  reason 
that  If  the  general  words  were  intended  to 
prevail  In  their  full  and  unrestricted  sense, 
the  special  words  would  not  be  employed  by 


the  lawmakers  at  all.  36  Cyc.  1119;  Bla<^ 
on  Interpretation  of  Law,  i  71 ;  Lewis'  Suth- 
erland on  Statutory  Construction,  |  435; 
Endllch  on  Interpretation  of  Statutes,  i  405 ; 
People  V.  Chretien,  137  CaL  450,  70  Pac.  805 ; 
Magruder  v.  State,  40  Ala.  349. 

Applying  these  rules  to  the  problem  be- 
fore us,  we  must  read  section  601  of  the  Pe- 
nal Code  as  If  the  language  carried  into  that 
statute  by  the  amendments  of  1905  and  1909, 
were  "or  any  other  line  ejusdem  generis  used 
to  conduct  electricity."  It  Is  a  matter  of 
common  knowledge  that  wires  used  to  con- 
duct electric  currents  of  high  voltage  are 
usually  heavier  and  more  carefully  Insulated 
than  those  used  for  telegraph,  telephone,  fire 
alarm,  burglar  alarm,  and  others  of  a  like 
nature.  It  was  doubtless  to  such  wires  the 
general  language  of  section  591  was  intended 
to  apply,  and  not  to  the  wires  devoted  to  the 
purposes  so  distinctly  set  forth  In  section 
593. 

In  People  v.  Chretien,  supra,  this  court 
held  that  a  deed  was  not  included  In  the 
language  of  section  476  of  the  Penal  Code 
with  reference  to  "an  Instrument  in  writing 
for  the  payment  of  money  or  property"  be- 
cause a  deed  was  not  of  the  sort  of  writhigs 
specially  enumerated  In  the  part  of  the  sec- 
tion Immediately  preceding  the  general  des- 
ignation. 

In  Keiser  v.  State,  78  Ind.  430,  it  was  held 
that  a  statute  prescribing  a  i>enalty  for  the 
sale  of  liquor  without  a  license  was  not 
rei>ealed  by  a  later  enactment  providing  a 
different  punishment  for  any  one  who  should 
transact  any  business  "without  a  license 
therefor  when  such  license  is  required  by 
any  law  of  the  state."  Other  similar  au- 
thorities might  be  cited,  but  these  will  serve 
to  illustrate  the  manner  In  which  courts 
have  applied  the  principle.  We  find  that  sec- 
tion 593  of  the  Penal  Code  was  not  repealed 
by  the  amendment  to  section  591. 

Let  the  writ  be  discharged  and  the  prison- 
er remanded. 

BEATTY,  C.  J.,  does  not  participate  in  the 
foregoing. 

aSl  Cal.  185) 
BARBER  ASPHALT  PAVING  00.  T.  BAN- 
CROFT et  aL 

SAME  V.  ROSS  et  aL 
(L.  A.  8213,  8214.) 

(Supreme  Gonrt  of  California.    Jan.  29,  1914. 
Rehearing  Denied  Feb.  28,  1914.) 

1.  MUNICIPAI,  COBPOBATIONS  (J  448*)— Strkst 
IlCPBOVEUENTS— AbSESSMENTB— ReCOVBBY  BY 

CoNTBACTOB— Time. 

It  is  an  essential  element  of  a  municipal 
contractor's  right  to  recover  assessments  for  a 
street  improvement  that  it  appears  that  the 
work  was  completed  within  the  time  limited  by 
the  contract  or  by  a  valid  extension  thereof. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1066,  1067;  Dec. 
Dig.  f  446.*] 
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2.  pi.eadino  (j  34*)— kcjuros  on  fueasinos 
—  Complaint  — Objkctionb  Fibst  Raiskd 
ON  Apfbax^ 

A  complaint  1^  a  street  contractor  to  re- 
cover assetisments  for  a  street  improvement  al- 
leged tliat,  under  the  contract  with  the  city,  the 
worlc  was  to  be  completed  October  17,  1907,  but 
that  on  September  23d  the  council  directed  the 
superintendent  of  streets  to  extend  the  time  00 
days  from  October  17,  1907,  that  on  September 
2Sth  that  official  extended  the  time  for  60  days 
from  and  after  "September"  17,  1907,  and  in- 
dorsed such  extension  on  the  contract,  and  that 
the  work  was  completed  "before"  December  12, 
1907.  The  complaint  alleged  the  performance 
of  the  work  and  the  Issuance  of  the  warrant 
diagram,  certificate,  and  assessment  roll,  and 
then  charged  that  the  assessment  was  duly  giv- 
en and  made,  and  that  all  of  the  things  were 
done  at  the  times  and  in  the  manner  prescribed 
by  law.  Held,  that  such  allegations  sufficient- 
ly pleaded  prima  facie  that  the  work  was  done 
within  the  time  allowed  by  law,  and,  in  the  ab- 
sence of  special  demurrer,  the  complaint  was 
not  subject  to  objection  first  raised  on  appeal, 
that,  because  it  alleged  that  the  superintendent 
extended  the  time  for  60  days  from  September 
17th,  instead  of  October  17,  1907,  the  com- 
plaint failed  to  show  performance  within  the 
time  as  extended. 

[Ed.  Note.— For  other  cases,  see  Pleading,, 
Cent  Dig.  §i  6%,  6&-74;    Dec:  Dig.  i  34.*]    ^ 

3.  MUJflCIPAI.  COBPOBATIONS  (§  480*)— SlRltKT 

I11PBOVKMKNT8  —  AsBESSuxNTs  —  Unknown 

OWNEB— SUPEBINTENOXNT  OV  STBXKIS— GBB- 
TIFICATK— COMCLUBIVKNESS. 

Vrooman  Act  (St  1S8S,  p.  164)  {  8,  as 
amended  by  St  1889,  p.  166,  |  6,  provides  that 
a  street  improvement  assessment  shall  show  the 
name  of  the  owner  of  each  lot  or  portion  of  a 
lot  (if  known  to  the  street  superintendent) ;  if 
unknown,  the  word  "unknown  shall  be  written 
opposite  the  number  of  the  lot  H«14  that, 
where  the  street  saperintendent  assessed  certain 
property  for  a  street  improvement  to  unknown 
owners,  and  certified  that  the  ownership  was 
unknown  to  him,  such  certificate  was  conclusive 
of  the  fact  certified,  and  could  not  be  collaterally 
attacked  on  the  ground  that  the  superintendent 
might  have  discovered  the  owners  by  a  reason- 
able inspection  of  the  assessment  rolls,  etc. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1130;  Dec.  Dig.  |j 
480.*J 

4.  Pbincipai.  and  Aqent  (I  lOl*)— Power  of 

ATTOBNST  —  CONTBACT  —  StBEET      IltPBOTK- 
lUNTE^— "AsFHAXT   FATEMBNT." 

Where  plaintiff  executed  a  power  authoriE- 
ing  an  attorney  to  execute  for  it  a  contract  for 
laying  "asphalt"  pavement  on  a  certain  street 
in  a  city,  and  there  was  evidence  that  asphalt 
pavement  might  be  regarded  as  including  any 
pavement  made  with  asphaltum,  the  court  prop- 
erly held  that  the  power  authorized  the  execu- 
tion of  a  contract  to  pave  the  street  with  "as- 
phalt macadam"  pavement. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {{  255,  256,  330,  346 ;  Dec. 
Dig.  1  lOL*] 

6.  MuNiciPAi.  C0BF0BATT0N8  (I  339*)— Stbext 

IlIPROVEJtlENTS— CONTBACT— HOUBS     OF     La- 
BOB— lilUITATION. 

Where  a  contract  for  a  street  improvement 
provided  that  no  person  working  under  the  con- 
tract should  be  required  to  labor  more  than 
eight  hours  a  day,  except  in  cases  of  extraor- 
dinary emergency,  but  no  such  provision  was 
contained  in  the  notices  calling  for  bids,  or  in 
the  detailed  specifications  for  the  work,  such 
provision  did  not  render  the  contract  void  on 
the  theory  that  there  was  a  general  custom  of 
the  authorities  in  charge  of  such  work  to  de- 
mand such  limitation,  and  it  would  be  presum- 


ed that  the  bidder  would  be  inflnenced  thereby 
in  making  its  bid  to  the  same  extent  as  if  the 
requirement  was  Included  in  the  notices  and 
specifications. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  868,  870-873 ;  Dec. 
Dig.  I  339.*i 

6.  Customs  and  nsAOKS  (§  16*)— Contbact. 
Where  a  municipal  improvement  contrac- 
tor was  not  bound  by  a  contract  provision  lim- 
iting hours  of  labor,  which  limitation  was  not 
contained  in  the  notices  calling  for  bids,  or  in 
the  detailed  specifications  for  the  work,  it  was 
not  bound  by  a  custom  that  employes  on  such 
work  should  not  be  required  to  labor  more  than 
eight  hours  a  day. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {{  27,  28;   Dec.  Dig.  S  16.*] 

7     MUNIOZFAI.  GOBFOBATIONB  ({  327*)— STBEST 

Impbovbubmis  —  Bonds  —  Statdtbs  — 

Validity. 

Vrooman  Act,  {  6^,  as  added  by  St  1899, 
p.  23,  requiring  municipal  improvement  con- 
tractors to  give  bond  to  the  superintendent  of 
streets  which  shall  inure  to  the  benefit  of  all 
persons  who  perform  labor  for  or  furnish  ma- 
terials to  be  used  on  the  improvement,  is  not 
unconstitutional  as  imposing  an  obligation  for 
other  than  a  public  purpose. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  850;  Dec  Dlig.  t 
327.*]  •    »  .  "*    • 

Department  2.  Appeal  from  Snperlor 
Court,   San  Diego    Oonnty;    T.   Ii.   Lewis, 

Judge. 

Actions  by  the  Barber  Asphalt  Paving  Com- 
pany against  Paul  Bancroft  and  others  ana 
against  A.  L.  Ross  and  others.  Ji^rom  a  Judg- 
ment for  plaintiff  in  each  case,  aod  from  or- 
ders denying  motions  for  mew  trials,  defend- 
ants appeal.    Affirmed. 

Lnce  &  Lnce,  of  San  Diego,  for  appellants. 
Doolittle  &  Morrison,  of  San  Dtiego,  for  re- 
spondents. 

MELVIN,  J.  Appeals  have  been  taken  by 
the  defendants  and  appellants  In  two  cases 
from  the  Judgments  and  orders  denjring  mo- 
tions for  new  trials.  As  the  two  actions  are 
exactly  similar,  they  have  been  consolidated 
for  the  purposes  of  this  decision. 

The  plaintia  corporation,  a  contractor  with 
the  city  of  San  Diego,  sued  to  recover  from 
the  defendants  an  assessment  levied  for  the 
paving  of  Fifth  street  In  said  dty.  General 
demurrers  to  the  complaints  were  filed,  but 
were  overruled.  There  was  no  argument  on 
said  demurrers.  The  trial  was  had  before 
the  court  without  a  Jury,  resulting,  as  indi- 
cated above.  In  Judgments  for  the  plalntUT. 

[1,  2]  Appellants  contend  that  their  demur- 
rers should  have  been  sustained.  There  was 
an  allegation  in  each  complaint  that,  under 
the  contract  with  the  dty,  October  17,  1907, 
was  fixed  as  the  time  for  the  completion  of 
the  work;  that  on  Sept«nber  23,  1907,  the 
common  council  authorized  the  superintend- 
ent of  streets  to  extend  the  time  within 
which  the  work  might  be  completed  60  days 
from  and  after  October  17,  1907;  and  that  on 
September  25,  1907,  that  official  "extended 
the  time  for  the  completion  of  said  work  for 
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60  days  firom  and  after  the  17tb  day  of  Sep- 
tember, 1907,  and  indorsed  such  extension  of 
time  on  said  contract"  It  was  also  averred 
that  the  Barber  Asphalt  Paving  Company 
completed  the  work  "before  the  12tb  day  of 
December,  1907."  As  the  right  to  recover 
for  the  work  depends  npon  Its  completion 
within  the  time  limited  by  the  contract  or 
a  valid  extension  thereof  (Tumey  v.  Dougher- 
ty,-63  Cal.  619;  Beverldge  v.  Livingstone,  64 
CaL  66;  Kelso  v.  (Dole,  121  Cal.  123,  63  Pac. 
353 ;  Heft  v.  Payne,  97  CaL  109,  81  Pac.  844; 
Union  Construction  &  Paving  Co.  v.  Camp- 
bell, 2  GaL  App.  634,  84  Pac.  305),  appellants 
assert  that  the  complaints,  falling  to  set 
forth  that  necessary  element  of  a  canse  of  ac- 
tion, should  fall  before  the  general  demur- 
rers. Respondent  asserts  that  the  specifying 
of  "8«ptetiiber"  'as  the  month  from  which  the 
extension  of  the  time  should  begin  to  run 
was  a  clerical  error.  The  Indicated  month 
should  have  been  "October."  This  is  most 
probably  true,  but.  In  the  absence  of  any 
special  demurrer,  the  complaint  was  su£a- 
dent;  therefore  tiie  mistaken,  if  mistaken, 
use  of  the  word  "September"  Is  Immaterial. 
It  appears  sufficiently  that  the  svfperlntendent 
of  streets  was  directed  to  make  the  extension 
for  60  days  from  and  after  October  17th,  and 
that  the  work  was  done  "as  spedfled  and  de- 
scribed in  the  contract"  before  the  12th  day 
of  December,  1907.  The  phrase  "before  the 
12th  day  of  December,  1907,"  might  refer  to 
a  time  prior  to  the  date  alleged  as  60  days 
after  "September"  17th,  or  the  pleader  may 
have  depended  upon  the  presumption  of  offi- 
cial duty  jMoperly  performed  by  the  superin- 
tendent of  streets  in  «ctendlng  the  period  for 
the  comi^etlon  of  the  work  to  60  days  from 
Octoter  17th.  Of  course  there  would  be  and 
is  an  uncertainty  in  the  pleadings;  but  ap- 
pellants may  not  now  take  advantage  of  it 
under  genenil  demurrers  which  were  not  ar- 
gued, and  after  falling  to  raise  the  point  un- 
til after  the  appeals  reached  this  court  Each 
complaint  alleges  the  performance  of  the 
work,  and  the  Issuance  of  the  warrant  dia- 
gram, certificate,  and  assessment  roll,  and 
then  follows  the  averment:  "That  said  as- 
sessment was  duly  given  and  made,  and 
that  all  of  said  things  were  done  at  the  times 
and  in  the  manner  prescribed  by  law."  nils 
amounted  prima  fade  to  a  pleading  that  the 
work  was  done  within  the  time  allowed  by 
law. 

[S]  Appellants  assert  that  the  assessment 
roll  was  void  on  its  ftice  because  the  superin- 
tendent of  streets  assessed  all  of  the  pieces 
of  property  Involved  in  the  proceeding  to  im- 
prove Fifth  street  to  "unknown"  owners. 
This,  they  say,  was  so  flagrant  a  violation  of 
the  daty  of  the  superintendent  of  streets  that 
the  assessment  roll  amounts  tb  nothing — ^Is  in 
defiance  of  the  law  requiring  him-  to  make 
the  assessment  in  the  name  of  the  owner,  If 
known  to  him.  It  is  argued  that  the  superin- 
tendent of  streets  may  not  sit  idly  and  refuse 
by  inquiry  or  by  inspection  of  assessment 


rolls,  to  discover  the  ownership  of  tilie  proper- 
ty involved.  Section  8  of  the  Vrooman  Act 
(St  1886,  p.  154),  as  amended  by  St  1880,  p. 
166,  provides  that  the  assessment  shall  show 
"the  name  6t  the  owner  of  each  lot  or  por- 
tion of  a  lot  (if  known  to  the  street  superin- 
tendent); if  unknown  the  word  "unknown* 
shall  be  written  opposite  the  number  of  the 
lot"  It  has  been  repeatedly  held  that  when 
the  superintendent  of  streets  makes  bla  cer- 
tificate that  the  ownership  of  a  particular 
piece  of  property  is  unknown  to  him,  such 
certificate  is  conduslve  of  the  fact  so  certl- 
fled,  and  may  not  be  'collaterally  attadced. 
There  was  such  certificate  in  the  proceedings 
now  under  review,  and  we  cannot  say,  as 
matter  of  law,  that  the  officer  making  It  was 
not  Ignorant  of  the  ownership  of  all  of  the 
parcels  of  land  which  had  been  assessed. 
Chambers  v.  Satterlee,  40  Cal.  618 ;  Hlmmd- 
mann  v.  Stelner,  88  Gal.  177 ;  Hewes  v.  Reia, 
40  GaL  261 ;  Dougherty  v.  Miller,  36  CaL  80. 
It  has  even  been  held  that  one  who  admitted- 
ly owns  part  of  a  lot,  but  demands  that  it  be 
assessed  as  a  whole,  may  not  complain  if  the 
superintendent  of  streets  assess  it  to  "un- 
known" owners.  McSherry  v.  Wood,  102  CaL 
650,  88  Pac.  1010.  We  conclude,  therefore, 
that  the  assessment  roU  was  not  void  upon  its 
face,  and,  for  the  same  reasons,  we  are  of  the 
opinion  that  the  trial  court  committed  no  er- 
ror in  refusing  to  admit  evidence  in  the  shape 
of  records  from  the  auditor's  office  showing 
the  names  of  the  persons  to  whom  the  landa 
along  Fifth  street  had  been  assessed. 

[4]  The  next  attack  of  appellants  is  made 
upon  the  authority  of  the  officer  of  the  plaln- 
tUI  corporation  to  execute  the  contract  with 
the  dty  to  pave  Fifth  street  The  basis  of 
the  said  attack  is  the  alleged  insuffidency  of 
the  power  of  attorney  held  by  G.  A  WllUama, 
who  executed  the  contract  on  behalf  of  the 
Barber  Asphalt  Paving  Company.  It  appears 
unquestionably  that  he  hdd  a  power  of  at- 
torney authorizing  him  on  behalf  of  that  cor- 
poration to  enter  into  a  contract  "for  laylns 
asphalt  pavement  on  Fifth  street  in  the  dty 
of  San  Diego" ;  but  the  contract  whldi  waa 
actually  executed  provided  for  the  paving  of 
that  street  with  "asi^ialt  macadam  pave- 
ment" Appellants  believe  that  these  verbal 
dUCeroices  relate  to  methods  and  materials 
entirely  distinct  There  was  some  testimony 
given  by  experts  tending  to  establish  differ- 
ent meanings  of  the  two  expressions  used  re- 
spectively in  the  i)ower  of  attorney  and  in  the 
contract  Other  witnesses  testified  that  any 
pavement  made  vrlth  asphaltum  might  cor^ 
rectly  be  termed  an  "aq>halt  pavement"  Up- 
on this  conffict  the  lower  court  might  well  de- 
dde  that  the  term  "asidialt  pavement"  was 
the  general  designation  within  which  the  spe- 
dflc  name  "asphalt  macadam  pavement"  was 
properly  included.  Under  such  an  interpre- 
tation the  power  of  attorney  was  snffident 

[(]  There  was  a  stipulation  in  the  contract 
that  no  person  doing  work  thereunder  in  the 
paving  of  Fifth  street  should  be  required  tp 
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labor  more  tban  eight  hours  a  dajr,  except  In 
cases  of  extraordlnarr  emergency.  Appel- 
lants assign  this  stlpalatlou  as  one  which 
rendered  the  agreement  void.  It  Is  admitted 
In  the  briefs  of  appellants  that  in  Gallfomla 
nnder  the  decisions  sndi  a  provision  in  a  con- 
tract does  not  render  it  void,  unless  In  the  no- 
tices calling  for  bids  or  In  the  detailed  spec- 
Iflcatlona  for  the  work  a  like  requirement  la 
Inserted  (Fllnn  v.  Peters,  3  CaL  App.  235, 
84  Pac.  995;  Page  on  Gallfomla  Street  Laws, 
1 165);  but  we  are  asked  to  extend  the  doc- 
trine in  these  cases,  and  to  hold  that,  where 
the  general  custom  of  the  authorities  in 
charge  of  such  work  Is  to  demand  a  clause  in 
every  contract,  similarly  limiting  the  hours 
of  labor,  the  bidder  is  presumed  to  be  in- 
fluenced ther^y  just  as  if  the  notices  and 
speciflcattons  bad  set  forth  such  limitation 
as  one  of  the  necessary  parts  of  the  contract 
Defendants  offered  to  prove  such  a  custom  by 
the  testimony  of  a  former  deputy  in  the  city 
attorney's  ot&ce.  It  is  argued  that,  knowing 
this  custom,  the  bidder  would  be  influenced  to 
ask  more  for  the  work  than  would  be  charg- 
ed, if  he  were  not  bound  by  the  requirement 
respecting  the  hours  of  labor. 

[S]  The  answer  to  this  is  that  custom  does 
not  necessarily  control  a  contractor.  He  is 
bound  by  the  law  alone.  If,  as  counsel  as- 
sert, the  stipulation  respecting  the  hours  of 
labor  is  one  which  may  not  be  lawfully  en- 
forced, the  contractor  is  at  liberty  to  ignore 
t^e  custom,  to  treat  it  as  "more  honored  In 
the  breach  than  In  the  observance,"  and  to 
demand  the  execution,  by  the  proper  officer 
of  the  city,  of  a  contract  not  containing  the 
objectionable  matter.  If,  after  having  ob- 
tained the  contract  as  the  lowest  bidder,  un- 
der no  compulsion  of  law  to  circumscribe  the 
hours  during  which  employes  shall  work, 
the  contractor  choose  in  obedience  to  custom 
as  a  matter  of  real  or  supposed  economy  to 
accept  an  agreement  like  this.  It  is  no  con- 
cern of  defendants.  We  cannot  say,  as  mat- 
ter of  law,  that  all  bidders  would  accept  a 
custom  rather  than  the  letter  of  the  law  as 
the  controlling  factor  In  their  offers  to  do 
the  work.  Such  contracts  are  between  the 
dty  and  the  person  or  corporation  agreeing 
to  do  the  work,  and  objections  to  the  condi- 
tions therein  regarding  labor  or  compensation 
are  not  available  to  the  owner  of  the  asses- 
sed property,  unless  the  conditions  affected 
the  price  paid.  Hellman  v.  Shoulters,  114 
Cal.  158,  44  Pac.  915,  45  Pac.  1057.  The  rule 
with  reference  to  the  wages  paid  under  the 
provisions  of  the  contract  Is  the  same  as  that 
with  reference  to  the  hours  of  labor.  Fllnn 
V.  Peters,  supra. 

[7]  Api>ellants  attack  section  6^  of  the 
Vrooman  Act,  added  by  St.  1899,  p.  28.  This 
is  the  section  requiring  a  contractor  to  give 
a  bond  to  the  superintendent  of  streets  which 
shall  inure  to  the  benefit  of  all  persons  who 
perform  labor  on  or  furnish  materials  to  be 
used  on  the  improvement    Mr.  Page  In  hla 


work  on  California  Street  Laws  reviews  the 
arguments  for  and  against  the  constitution- 
allty  of  this  section  of  the  statute.  In  sec- 
tion 158  this  language  Is  used  by  him:  "We 
have  already  seen  that  the  power  to  assess 
exists  only  for  a  puhUc  purpose.  The  taxing 
power,  whether  it  be  executed  in  the  form  of 
general  taxation  or  of  local  assessmfflit  can- 
not be  upheld  when  the  purpose  in  view  can 
be  Judlctelly  seen  to  be  other  than  public' 
Moreover,  local  assessments  are  upheld  up- 
on the  theory  of  benefits.  It  is  arguable  that 
a  bond  solely  for  protection  of  laborers  and 
materialmen  is  not  for  a  public  purpose,  and 
it  may  also  he  said  that  it  does  not  benefit 
the  pn^ierty.  The  requirement  of  such  a 
bond  clearly  tends  to  increase  the  cost  to  the 
owners,  for  the  contractor  must  consider  its 
coat  to  him  in  making  his  bid.  It  might 
thwefore  be  said  to  cast  an  unauthorised 
burden  upon  the  property  owner.  Upon  the 
other  hand,  the  section  may  be  upheld  upon 
one  of  two  theories.  (1)  It  may  be  said  that 
the  requirement  by  protecting  claimants, 
makes  the  quick  completion  of  the  work  more 
probable,  because  parties  might  hesitate  to 
famish  labor  or  materials  upon  the  personal 
credit  of  the  contractor  alone.  This  might 
be  said  to  constitute  a  public  purpose.  (2) 
It  Is  arguable  that  this  requirement  is  merely 
incidental,  that  the  increased  cost  is  likely 
to  be  so  small  as  to  be  unworthy  of  consider- 
ation, and  that  it  is  a  reasonable  regulation 
as  to  the  procedure."  We  think  that  the  ar- 
guments presented  by  Mr.  Page  in  favor  of 
the  constitutionality  of  the  section  are  sound, 
and  we  unhesitatingly  adopt  them  in  declar- 
ing the  constitutionality  of  said  section  6V^ 
of  the  Vrooman  Act  The  case  of  Gibbs  v. 
Tally,  133  Cal.  374,  65  Pac  970,  60  L.  B.  A. 
815,  la  not  authority  to  the  contrary.  The 
court  was  there  copslderlng  a  requirement  in 
the  mechanics'  lien  law  for  the  execution  of 
a  bond  in  favor  of  contractors  and  material- 
men which  was  held  to  be  unreasonable  as 
placing  an  undue  hurden  upon  the  owner. 
The  two  laws  are  dissimilar.  The  one  had 
reference  to  contracts  between  private  par- 
ties; the  other  to  contracts  in  which  cities 
are  Interested  parties.  In  th6  one  case  the 
owner  would  be  placed  under  an  unreason- 
able burden;  in  the  other  the  obligation 
would  be  upon  the  sureties  of  the  contractor, 
and  the  Incidental  cost  to  the  property  own- 
er would  be  outweighed  by  the  promptness  in 
completing  the  work  and  the  greater  certain- 
ty of  its  execution. 

Appellants  introduced  certain  testimony 
tending  to  show  that  the  pavement  which  the 
Barber  Asphalt  Paving  Company  agreed  to 
lay  was  subject  to  a  patented  process.  The 
court  found  that  the  asphalt  macadam  de- 
scribed in  the  complaint  was  not  "a  patented 
paring  material  composed  by  a  patented 
process  which  the  patentee  controlled,  and  re- 
tained absolutely  the  right  to  use  and  to  sell 
to  others,  and  which  said  patentee  charged 
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a  royalty  for,"  and  that  plaintiff  did  not  alone 
hold  the  right  to  put  down  such  pavement  In 
San  Diego,  and  that  defendants  were  not 
"deprived  of  the  right  to  elect  to  perform  the 
work  provided  for  In  said  proceedings,  and 
plaintiff  did  not  control  and  monopolize  said 
work  as  against  all  or  any  competitors." 
These  findings  are  attacked  as  unsupported 
by  the  evidence. 

We  tliink  they  are  supported.  The  show- 
ing of  appellants  that  there  was  a  patented 
process  for  that  kind  of  pavement  was  very 
meager.  There  was  no  testimony  that  at  the 
time  the  contract  was  made  sut^  patent  ex- 
isted. Mr.  Creswell,  who  acted  for  the  plain- 
tiff, knew  nothing  of  any  such  patent  when 
he  signed  the  contract  It  was  shown  that 
plaintiff  had  constructed  asphalt  macadam 
pavement  on  many  streets  in  San  Diego,  and 
no  question  had  been  raised  about  its  being  a 
patented  process. 

The  Jndgments  and  orders  are  affirmed. 

We  concur:    LORIQAN,  J.;  HENSHAW,  J. 


(Xer  Col.  90) 

SCHOLLB  V.  FINNBLL  et  aL     (Sac.  1918.) 

(Supreme  Court  of  California.     Jan.  16,  1914. 

Behearing  Denied  Feb.  13,  1914.) 

1.  Fbaodxtusnt  Convktancks  (I  76*)— CoN- 

SI  DERATION— ADEQU  ACT. 

Where  an  alleged  fraudulent  grantee  of 
land  worth  $170,000  transferred  to  the  grantor 
in  exchange  therefor  property  worth  $166,605, 
the  difference  in  the  value  was  so  slight  as  not 
to  affect  the  question  of  valuable  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  192-196 ;   Dec.  Dig. 

2.  Fbaudttlknt  Convetanckb  (f  282*)  — Ao- 

TIONB— BXJBDBN    OF   PROOF. 

In  an  action  to  set  aside  an  alleged  fraud- 
ulent conveyance  which  was  supported  by  a 
valuable  consideratioii,  it'  was  mcumbent  on 
plaintiff  to  show  that  the  conveyance  was  made 
with  intent  to  defraud  the  grantor's  creditors, 
and  that  the  grantee  had  knowledge  and  took 
the  conveyance  in  aid  of  such  fraudulent  in- 
tent 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  (g  817,  818;  Dec.  Dig. 
§  282.*] 

3.  Fbauduucnt  GonvKTANOES  (S  298*)  —  Ao- 

TI0M8— SuFFICIENOy    OF    EVIDENCE. 

In  an  action  to  set  aside  alleged  fraudu- 
lent conveyances  from  a  father,  who  was  in- 
solvent, to  his  eon,  which  conveyances  were 
supported  by  a  valuable  consideration,  evidence 
held  to  support  finding  that  they  were  made  in 
good  faith  without  intent  to  defraud  creditors. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  SS  892-895 ;  Dec.  Dig. 
i  298.*] 

4.  Fbaudulewt  Conveyances  (i  301*)  —  Ac- 
tions—Sufficibnct  OF  Evidence. 

Wliere  an  alleged  fraudulent  grantee  of 
land  conveyed  to  him  by  bis  father  conveyed 
to  his  father  in  exchange  therefor  property  of 
substantially  equal  value,  for  the  purpose  of 
consolidating  the  hoIdiuKs  of  the  father  and 
son  in  certam  ranchos,  in  order  that  they  micht 
be  sold  and  certain  creditors  of  the  father 
paid,  which  purpose  was  carried  out  by  form- 
ing a  cori>oration  to  hold  such  ranchos  and  by 


transferring  stock    therein   to   sneh  crediton, 

the  trial  court  was  justified  in  finding  that  the 
father's  insolvency  and  the  son's  knowledge 
thereof  did  not  show  an  intent  on  the  part  of 
the  father  to  defraud,  or  the  son's  knowledge 
thereof  or  participation  therein. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §f  904-907 ;  Dea  Dig. 
{  801.*] 

5.  Featjduuent  Convbtamces  (§  158*)— Ac- 
tions—Sutficienct  OF  Evidence. 

That  an  alleged  fraudulent  grantee,  who 
transferred  property  of  sabstantlaUy  equal  val- 
ue in  exchange  for  that  conveyed  to  bim',  knew 
that  the  grantor  intended  to  pay  certain  cred- 
itors with  the  property  transferred  to  him  was 
not  evidence  of  fraudulent  intent  on  the  part 
of  the  grantee,  as  a  debtor,  though  insolvent 
may  lawfully  prefer  one  creditor  over  another. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  500-503 ;  Dec.  Dig. 
§  158.*] 

6.  FsADDuixNT  Conveyances  ({  164*)— Ac- 
tions—Sufficienct  OF  Evidence. 

Where  a  son,  in  consideration  of  convey- 
ances in  January,  1898,  by  his  father,  who 
was  insolvent  transferred  to  the  father  land  of 
substantially  equal  value,  for  the  purpose  of 
consolidating  their  holdings  in  certain  ranches, 
in  order  that  they  might  b«  sold  and  certain 
creditors  of  the  father  paid,  and  the  deeds  of 
exchange  were  held  by  one  of  such  crediton 
until  it  might  be  determined  whether  a  sale 
could  be  made,  or  whether  it  would  be  neces- 
sary to  form  a  corporation  to  take  over  the 
land,  and,  such  corporation  having  been  formed, 
the  creditor,  in  May,  1900,  delivered  two  of 
the  deeds  to  the  son,  who  recorded  them  in 
September,  the  other  deed  being  held  until  1902, 
because  of  the  pendency  of  litigation  between 
the  father  and  a  third  person  over  the  title, 
before  being  recorded,  there  was  no  effort  to 
conceal  the  transfers,  which  were  known  -to 
many  persons,  and  no  creditor  was  deceived 
by  uie  failure  to  record  the  deeds,  the  delay 
in  recording  them  was  not  so  excessive  or  un- 
reasonable or  BufiBcient  to  constitute  prima  facie 
evidence  of  a  fraudulent  intent  on  the  part 
of  the  grantee. 

[Ed.  Note.— BV>r  other  cases,  see  Fraudufent 
Conveyances,  Cent  Dig.  {}  485-492;  Dec  Dig. 
i  154.*] 

7.  Fraudulent  Conveyances  (8  301*)  — Ac- 
tions—Sufficiency  OF   EVIDBNCB. 

That  an  alleged  fraudulent  grantee  of  land 
conveyed  to  him  by  his  father  paid  taxes  there- 
on by  checks  drawn  on  a  bank  account  in  the 
name  of  the  father  was  not  evidence  of  a 
fraudulent  intent  where  for  many  years  prior 
and  subsequent  to  the  conveyances  the  father 
and  sous,  by  an  arrangement  between  them- 
selves and  the  bank,  drew  checks  on  such  ac- 
count and  the  sons  had  paid  their  taxes  by 
chedts  on  such  account 

[Ed.  Note,— For  other  cases,  see  EVaudnlent 
Conveyances,  Gent  Dig.  {{  904-907 ;  Dec.  Dig. 
i  301.*] 

8.  Fraudulent  Conveyances  (8  146*)  —  Ac- 
tions-Sufficiency OF  Evidence. 

While  the  retention  by  a  grantor  of  the 
possession  of  property  tranaferiid  may,  under 
some  circumstances,  affect  the  bona  ndes  of 
the  transaction,  vet,  when,  from  the  relation-" 
ship  of  the  parties  and  their  former  business 
associations,  it  might  be  expected  naturally 
that  the  grantor  would  remain  upon  the  prop- 
erty and  assist  in  its  management  the  fact  that 
there  was  uo  change  following  the  transfer 
would  not  be  evidence  that  it  was  not  made 
in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  SS  454-456,  471,  472, 
482-484;    Dec.  Dig.  8  148.*] 
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9.  BVIDBKCB    (S    230*)— Aduisbibiutt— Dko- 

LABATIORS  OV   GbANTOB. 

In  an  action  to  set  aside  alleged  frauda- 
lent  conveyances,  where  the  evidence  did  oot 
show  prima  facie  a  combination  or  common 
purpose  on  the  part  of  the  grantor  and  grantee 
to  defraud  the  grantor's  creditors,  and  it  ap- 
peared that,  Uiougb  the  grantor  was  in  pos- 
session following  the  conveyance,  he  was  only 
managing  the  land  for  the  grantee,  who  was 
kIso  In  ixMsession,  the  grantor's  declarations 
that  the  conveyances  were  made  for  financial 
reasons  and  that  the  property  was  still  his 
property  were  not  admissible  in  disparagement 
of  or  to  impugn  the  title  conveyed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  835-«51;    Dec.  Dig.  f  230.*] 

10.  Appeal  and   Ebbob   (S  959*)— Pixadhto 

■"     236*)  —  AUENDMBNT  —  DlSCBBTIOIt      OF 
aXTBT. 

Leave  to  amend  the  complaint  after  de- 
murrer or  answer  rests  in  the  sound  disoretion 
of  the  trial  court,  and  the  denial  of  leave  will 
not  be  disturbed  except  for  an  abuse  of  such 
discretion. 

[Ed.  Note.— For  other-  cases,  see  Appeal  and 
Error,  Cent  Cig.  J§  3825-3831:  Dec.  Dk.  { 
969;*  Pleading,  Cent  Dig.  SS  601,  605;  Dec. 
Dig.  S  236.*] 

11.  Pu:ADtNO  (I  236*)— Amenduent— Dbiat. 

In  an  action  to  set  aside  allef^ed  fraudulent 
conveyances  of  land,  it  was  within  the  dis- 
cretion of  the  court  to  refuse  to  allow  an 
amendment  of  the  complaint  so  as  to  attack 
other  transfers  of  land  and  personal  property 
a  year  after  the  answers  were  filed  and  on  the 
day  set  for  trial ;  it  appearing  that  the  facts 
upon  which  the  proposed  amendments  were 
based  were  known  to  plaintiff  for  over  a  year, 
and  there  being  no  satisfactory  showing  as  to 
why  leave  to  amend  was  not  sought  earlier. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fi  601,  805;    Dec.  Dig.  S  236.*] 

Department  2.  Appeal  from  Superior 
Court,  Tehama  Coimty;  Jobn  F.  Ellison, 
Judge. 

Action  by  Albert  W.  Scbolle  against  Jobn 
Flnnell,  Jr.,  and  others.  From  portions  of 
the  Judgment  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.    AflBrmed. 

See,  also,  137  Paa  241. 

Morrison,  Cope  &  Brobeck  and  Morrison 
&  Brobeck,  all  of  San  Francisco,  and  John  J. 
Wells,  of  Red  Bluff,  for  appellant  Charles 
W.  Slack  and  W,  P.  Johnson,  both  of  San 
Francisco,  for  respondents.  Edward  Lynch, 
of  San  Francisco,  amicus  curlse. 

LORIOAN,  J.  This  Is  an  appeal  from  por- 
tions of  a  Judgment  In  favor  of  the  defendant 
Simpson  Flnnell  and  from  an  order  denying 
a  new  trial  as  to  certain  issues  found  In  his 
favor. 

The  complaint  alleged  that  one  John  Fln- 
nell, between  1893  and  the  time  of  his  death 
in  October,  1905,  was  Indebted  to  plaintiff 
In  a  sum  amounting  to  $62,178;  that  during 
this  whole  period  said  John  Flnnell  was  In- 
solvent; that  In  the  year  1895  said  John 
Flnnell  conceived  a  plan,  purpose,  and  de- 
sign of  defrauding  bis  creditors,  partlcularljr 
plaintiff,  and  pursuant  thereto,  while  Insol- 
vent and  in  contemplation  of  Insolvency 
and  with  snch  Intent  and  purpose,  made  cer- 


tain conveyances,  dated  September  20,  1900, 
to  the  defendants,  his  sons,  one  to  James  and 
Bush  Flnnell  of  certain  described  lands  In 
Tehama  and  Mendocino  counties,  another  to 
John  Flnnell,  Jr.,  of  a  tract  of  land  in  Te- 
hama county,  and  still  another  of  lands  In 
the  same  county  to  John  Flnnell,  Jr.,  and 
Simpson  Flnnell  as  tenants  In  common.  It 
Is  then  further  alleged  that  said  John  Fln- 
nell, while  Insolvent,  and  with  the  same  de- 
sign, purpose,  and  Intent,  and  on  or  about 
January  26, 1809,  made  and  delivered  to  said 
Simpson  Flnnell  three  other  deeds,  the  first 
of  land  in  Tehama  county,  the  second  and 
third  describing  certain  different  tracts  of 
land  In  Napa  county.  Then  proceeding.  It  is 
alleged  that,  when  all  these  conveyances 
were  made  to  defendants,  they  .each  knew 
that  said  John  Flnnell  was  Insolvent  and 
each  of  said  conveyances  was  made  without 
consideration  and  with  Intent  to  hinder,  de- 
lay, and  defraud  the  creditors  of  said  John 
Finnell.  The  relief  asked  was  that  all  of 
said  conveyances  be  set  aside  and  vacated. 
Each  of  the  defendants  filed  an  answer  mak- 
ing general  denials  to  the  complaint,  and  set- 
ting up  the  defenses  of  the  statute  of  limita- 
tions and  laches. 

The  court  found  that  the  conveyances  of 
September  20, 1900,  to  James,  Bush,  and  John 
Flnnell,  Jr.,  and-  to  John  Finnell,  Jr.,  and 
Simpson,  as  tenants  In  common,  were  made 
without  consideration  and  while  John  Flnnell 
was  insolvent,  and  adjudged  them  fraudulent 
and  void.  A  separate  appeal  was  taken  to 
this  court  by  the  defendants  from  the  decree 
entered  as  to  these  particular  conveyances, 
and  the  Judgment  was  here  aflSrmed.  137 
Pac.  241. 

As  to  the  three  conveyances  made  January 
26,  1899,  to  Simpson  Flnnell  Individually,  the 
court  found  that  they  were  made  and  accept- 
ed by  said  Simpson  Flnnell  at  a  time  when 
said  John  Finnell  was  Insolvent  and  In  con- 
templation of  insolvency,  and  when  Flnnell 
knew  that  his  grantor  was  Insolvent;  that 
such  conveyances  to  Simpson  Flnnell  were 
not  made  without  consideration  nor  with 
any  Intent  to  defraud  any  creditor  of  said 
John  Flnnell,  deceased,  and  were  not  fraudu- 
lent and  void. 

The  present  appeal  is  from  that  part  of  the 
decree  which  adjudges  that  the  conveyances 
of  January  25,  1899,  to  Simpson  Finnell  were 
not  void,  and  from  the  order  denying  a  new 
trial  of  the  issues  as  U>  such  conveyancea 

The  contention  of  the  appellant  is  that  the 
finding  that  these  conveyances  to  Simpson 
were  made  without  intent  to  defraud  is  not 
sustained  by  the  evidence.  It  further  is 
urged  that  the  court  erred  in  excluding  evi- 
dence offered  by  appellant  of  declarations  of 
John  Finnell  made  after  the  execution  of 
the  conveyances  to  Simpson  Flnnell,  and 
likewise  erred  In  refusing  plaintiff  permis- 
sion to  amend  his  complaint  In  certain  partic- 
ulars. 
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[1,S]  There  can  be  no  qnestlon  bat  that 
under  the  evidence  the  court  was  fully  war- 
ranted In  finding  that  the  transfers  to  Simp- 
son by  his  father  were  not  without  considera- 
tion. There  was,  it  is  true,  conflictliig  tes- 
timony on  values,  but  certainly  there  was 
evidence  as  accepted  by  the  court,  to  show 
approximately  full  consideration  given  by 
Simpson  for  the  lands  conveyed  to  him. 
Simpson  had  for  many  years  prior  to  these 
transfers  to  him  been  the  owner  of  large 
tracts  of  land  consisting  of  what  were  known 
as  the  McOInre  ranch,  the  Chard  ranch,  and 
an  interest  In  the  Home  ranch,  and  these  he 
transferred  to  John  Flnnell  in  exchange  for 
what  was  known  as  the  Newville  ranch,  the 
Tountvllle  ranch,  and  the  Saffold  place,  be- 
ing the  lands  in  the  conveyances  here  at- 
tacked. There  was  evidence  showing  that 
the  value  of  the  lands  conveyed  by  Simpson 
to  his  father  was  $166,605 ;  that  the  value  of 
the  lands  transferred  to  Simpson  by  his  fa- 
ther, $170,000.  While  there  is  a  difference  in 
the  value  of  the  lands  exchanged,  that  differ^ 
ence  Is  so  slight  as  not  to  affect  the  question 
of  valuable  consideration.  It  appearing,  there- 
fore, that  the  conveyances  were  supported  by 
a  valuable  consideration,  it  was  Incumbent  up- 
on the  plaintiff  to  show  that  the  conveyances, 
notwithstanding  they  were  made  for  a  valu- 
able consideration,  were  made  by  John  Fln- 
neU  with  Intent  to  defraud  his  creditors,  that 
Simpson  Flnnell  bad  knowledge  of  such  in- 
tent when  he  took  them,  and  took  them  in 
aid  of  the  fraudulent  Intent  of  his  father. 
Roberts  v.  Burr,  135  Cal.  166,  67  Paa  46. 
The  finding  was  against  appellant  as  to  such 
intent,. and  this  is  the  finding  to  which  he 
directs  his  sole  attack,  insisting  that,  not- 
withstanding there  was  a  consideration  for 
the  conveyances,  still  from  other  facts,  either 
found  by  the  court  or  fully  sustained  by  the 
evidence,  there  was  established  such  an  ex- 
tremely strong  ease  of  fraudnlent  Intoit 
that  the  finding  of  the  court  to  the  contrary 
was  erroneous. 

[S]  In  this  regard,  appellant  insists  that 
there  are  a  number  of  facts  appearing  from 
the  evidence  which  he  denominates  "badges 
of  frand,"  and  wliich  he  discusses  and  claims 
are  of  such  persuasive  character  and  potency 
as  establishing  fraudulent  intent  that  the 
finding  to  the  contrary  cannot  be  sustained. 

Among  other  such  facts  and  circumstances 
marshaled  and  more  particularly  relied  on  as 
evidence  of  fraud  are  the  finding  of  the  court 
that  John  Flnnell  was  Insolvent  when  he 
made  the  conveyances  to  Simpson,  and  that 
the  latter  knew  it;  that  these  conveyances 
to  Simpson  particularly  Involved  here  were 
withheld  from  record  by  him  for  an  exces- 
sive length  of  time ;  that  the  various  convey- 
ances involved  in  this  action  amounted  to  a 
transfer  of  practically  all  the  property  of  the 
grantor;  and  that  John  Flnnell  after  the 
transfers  to  Simpson  remained  In  possession 
and  management  of  the  properties  described 
therein  and  paid  the  taxes  thereon.    It  is  In- 


sisted that,  though  the  conveyances  to  Sbnp- 
son  Flnnell  were  for  a  valuable  consideration, 
still  when  these  matters  relied  on  as  Indlda 
of  fraud  are  given  their  due  weight,  tliey  con- 
stitute persuasive  evidence  that  the  convey- 
ances were  made  with  fraudulent  intent.  No 
doubt,  in  the  absence  of  other  controlling 
facts  or  explanatory  circumstances,  thes 
would  be  sufficient  to  Justify  a  finding  of 
such  fraudulent  intent,  but  here,  under  all 
the  evidence  relating  to  them,  they  cannot  be 
said  to  be  as  controlling  as  appellant  con- 
ceives them  to  be. 

[4,  (]  As  to  the  finding  by  the  court  that 
John  Flnnell  was  insolvent  when  he  made 
these  conveyances  and  that  Simpson  knew  it: 
This  t&ct,  when  we  consider  the  circumstanc- 
es undier  which  the  exchange  of  properties 
between  them  was  made,  did  not  raise  a  pre- 
sumption of  law,  or  even  of  inference  of  tact, 
that  John  Flnnell  was  attempting  to  defraud 
his  creditors,  or  that,  if  he  was,  Simpson  was 
aware  of  it  The  facts  are  that  In  January, 
1888,  John  Flnnell  owed  the  James  H.  Qood- 
man  &  Co.  bank  and  George  E.  Goodman  the 
sum  of  $660,000.  The  bank  officials  were 
trying  to  effect  a  settlement  of  this  indebted- 
ness, and,  in  discussing  the  matter  with  John 
Flnnell,  the  officers  of  the  bank  expressed 
the  opinion  that,  if  all  the  separate  holdings 
of  John  Flnnell  and  Simpson  Flnnell  in  what 
were  known  as  the  Saucos  and  Flores  ran- 
ches should  be  consolidated,  those  ranches 
could  be  sold  and  John  Flnnell's  indebted- 
ness paid.  The  Chard  place  was  a  portion 
of  the  Flores  rancho,  and  the  McClare  ranch 
and  the  Home  ranch  were  portions  of  the 
Sancos  rancho.  These  tracts,  though  only  an 
Interest  in  the  Home  place,  were  owned  by 
Simpson  Flnnell,  and  the  contemplated  con- 
solidation of  the  ranches  could  not  be  accom- 
plished without  acquiring  the  Interest  of 
Simpson  in  these  tracts.  The  bank  directors 
suggested  to  John  Flnnell  that  he  acquire 
these  tracts  from  Simpson,  and,  acting  under 
that  suggestion,  John  Flnnell-  obtained  the 
promise  of  Simpson  to  convey  them  to  him 
in  exchange  for  the  lands  embraced  In  the 
conveyances  in  controversy  here,  and  so  in- 
formed the  bank  officials.  The  conveyances 
under  this  agreement  were  made  between 
John  Flnnell  and  Simpson.  An  attempt  to 
sell  the  consolidated  ranchos  was  ineffectual, 
and  a  corporation  called  the  Flnnell  Land 
Company  was  formed,  to  which  John  Flnnell 
conveyed  the  lands  acquired  from  Simpson, 
together  with  other  lands.  On  the  forma- 
tion of  the  corporation,  the  indebtedness  ot 
John  Flnnell  to  the  bank  and  George  B.  Good- 
man was  paid  and  canceled  by  the  transfer 
to  them  of  certain  shares  of  stock  of  the 
corporation  and  the  delivery  by  John  Flnnell 
to  them  of  certain  personal  property.  Simp- 
son Flnnell  testified  that.  In  making  the  ex- 
change of  deeds  with  his  father,  he  had  no 
knowledge  on  the  part  of  his  father  of  any 
intent  on  his  part.  If  it  existed,  to  hinder,  d«> 
lay,  ot  de&aud  any  of  his  creditors,  and,  la 
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making  snch  ercbange,  be  himself  bad  no 
intentioii  of  aiding  In  doing  so.  No  doubt 
John  Flnnell  while  inaolvent,  as  he  was  at 
this  tlme^  Intended,  in  procuring  a  consolida- 
tion of  the  lancbos  throngh  the  excliange'  of 
properttes  with  Simpson  and  a  sale  of  the 
consolidated  tanchoa,  to  pay  his  Indebtedness 
to  the  bank  and  Goodman,  and  so  gave  a 
preference  to  these  creditors.  HiIb,  too,  Simp- 
son doubtless  knew,  but  this  Itself  was  not 
evidence  of  frandnlent  intent,  because  a  debt- 
or, though  insolvent,  may  lawfully  prefer  one 
creditor  over  another.  Under  this  evidence 
of  the  drcomstances  under  which  the  con- 
veyances were  exchanged,  the  trial  court 
might  properly  conclude  that  the  fact  that 
John  Flnnell  was  Insolvent  when  be  made 
the  conveyances  to  Simpson  and  the  latter 
knew  it  was  of  no  potency  whatever  as  evi- 
dence of  an  Intent  on  the  part  of  John  Fln- 
nell to  defraud  bis  creditors,  or  evidence  of 
any  force  at  all  that  Simpson  was  aware  of 
such  Intent  and  joined  In  It  Albertoll  v. 
Branham,  80  Cal.  681,  22  Pac.  404,  IS  Am. 
St  Rep.  200. 

[I]  It  Is  further  Insisted  that  as  making  a 
prima  fade  case  of  fraud  is  the  tact  that 
these  conveyances  were  not  recorded  for  a 
long  time.  But,  under  the  circumstances 
shown,  the  deeds  were  not  withheld  from  rec- 
ord for  snch  a  length  of  time  as  would  indi- 
cate a  fraudulent  intent  In  making  them. 
We  have  already  stated  the  circumstances 
under  which  and  the  purpose  tor  which  John 
Flnnell  and  Simpson  agreed  to  exchange) 
their  properties.  In  January,  1808,  after 
the  deeds  of  exchange  were  made,  they  were 
delivered  to  the  cashier  of  the  Goodman  bank 
to  be  held  by  blm  until  It  might  be  deter- 
mined whether  a  sale  of  the  consolidated 
ranchos  could  be  made,  or  whether  it  would 
be  necessary  to  form  a  corporation.  No  sale 
was  effected,  and  the  Flnnell  Land  Company 
was  incorporated.  When  this  was  done,  and 
on  May  29,  1000,  the  cashier  deUvered  the 
deeds  to  the  respective  Flnnell  grantees,  but 
to  Simpson  only  two  of  the  three  In  his  favor, 
namely,  those  for  the  Newvllle  and  Tount- 
vllle  properties.  These  two  deeds  were  re- 
corded by  Simpson  three  months  later,  in 
September,  1000.  As  to  the  deed  to  Simpson 
for  the  Saffold  place,  it  appears  that  In  Oc- 
tober or  November,  1899,  while  that  deed  was 
being  held  by  the  cashier  of  the  bank,  some 
litigation  arose  between  one  Saffold  and  John 
Flnnell  Involving  title  to  the  Saffold  place. 
In  anticipation  of  the  suit,  it  was  agreed  be- 
tween John  Flnnell  and  Simpson  that  the 
deed  to  this  tract  handed  to  the  cashier 
should  be  withdrawn  from  the  agreement 
and  returned  to  John  Flnnell  to  be  delivered 
to  Simpson  after  the  litigation  was  over. 
That  litigation  was  not  settled  until  1902, 
after  which  the  deed  was  delivered  to  Simp- 
son and  by  him  recorded  in  May,  1902. 
There  was  no  evidence  of  any  efforts  at  con- 
cealment of  these  transfers — they  seem  to 
have  been  known  to  many  persons — and  it 


does  not  appear  that  during  the  fbw  months 
they  were  held  from  recordation  after  deliv- 
ery that  any  creditor  was  deceived  by  fail- 
ure to  do  so.  The  evidence  clearly  explains 
why  they  were  not  recorded  at  the  time 
they  bore  date,  and  all  were  recorded  with- 
in, three  months  after  they  were  delivered. 
This  period  of  delay  cannot  be  said  to  have 
been  excessive  or  unreasonable  or  sufficient 
to  constitute  prima  fade  evidence  of  a  fraud- 
ulent intent  on  the  part  of  Simpson  In  tak- 
ing the  conveyances. 

It  is  further  contended  that  a  prima  fade 
case  of  fraud  proceeds  from  the  fact,  as  as- 
serted by  appellant,  that  the  conveyances 
here  in  question  (Including  those  to  the  other 
defendants  and  Simpson)  amounted  to  a 
transfer  by  John  Flnnell  of  pracUcaUy  all 
bis  property.  Of  course,  the  transfer  by  an 
Insolvent  of  all  Ids  property  is  a  proper  dr- 
cnmatance  to  be  considered  as  evidence  tend- 
ing to  show  that  It  was  In  fraud  of  his  cred- 
itors. But,  under  the  evidence  here,  this  con- 
tention by  plalntlfl  has  no  force,  because,  as 
has  been  pointed  out  after  all  the  trans- 
fers in  question  were  made  by  Flnnell,  he 
still  owned  enough  property  to  pay  off  an 
indebtedness  exceeding  $660,000. 

[7]  It  is  Insisted  In  this  same  line  that  the 
evidence  shows  that  the  taxes  on  this  prop- 
erty were  paid  by  John  Flnnell  after  the 
transfers.  But  It  does  not  appear  that  the 
taxes'  were  paid  with  the  money  of  John  Fln- 
nell. They  were  generally  paid  by  Simpson 
Flnnell  by  check  on  his  own  bank.  It  Is 
claimed,  however,  that  some  of  these  taxes 
were  paid  out  of  a  bank  account  standing  in 
the  name  of  John  Flnnell.  This  Is  true,  but, 
under  the  evidence  respecting  this  bank  ac- 
count, it  can  hardly  be  claimed  that  the  pay- 
ments were  made  from  the  fonds  of  John 
Flnnell.  It  appears  that  John  Flnnell  and 
his  sons  had  always  been  closely  associated 
and  worked  together  practically  all  their 
lives.  For  many  years  prior  and  sul>sequent 
to  the  transfers,  there  was  an  account  In 
the  Tehama  bank  In  the  name  of  John  Fln- 
nell, against  which  he  and  his  sons  John,  Jr., 
and  Simpson  drew  checks  under  an  arrange- 
ment between  thonselves  and  the  bank.  The 
account  was  guaranteed  to  the  bank  by  John, 
Jr.,  and  Simpson,  and  both  deposited  to  this 
account  They  had  during  all  these  years 
paid  their  respective  taxes  by  checking  on  It, 
and  Simpson,  In  some  Instances,  continued 
to  do  so,  paying  bis  taxes  thereby  on  the 
property  here  In  question  after  the  transfers 
to  him.  With  this  explanation  there  is  noth- 
ing in  the  drcumstance  of  payment  out  of 
that  bank  fund  which  should  impeach  the 
good  faith  of  Simpson,  In  acquiring  the  prop- 
erty. 

[I]  As  farther  evidence  of  fraud,  it  is  in- 
sisted that,  after  the  transfers  to  Simpson, 
John  Flimell,  to  all  outward  appearances, 
sttll  continued  to  manage  the  property  as  If  It 
were  his  own.  At  this  period  John  Flnnell 
waa  an  old  man  and  Incapable  of  much  phys- 
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ical  exertion,  thou^  bis  baslness  capadty 
waa  not  Impaired.  His  advanced  age  pre- 
cluded him  from  aa  actively  doing  business 
as  In  his  earlier  years,  but  by  reason  of  his 
business  experience,  he  could  attend  to  mat- 
ters connected  vrlth  these  properties,  consist- 
ing prtndpaUy  of  leasing  them  and  attend- 
ing to  sales  of  Uve  stock.  It  would  have  been 
unnatnral  conduct  for  Simpson  to  have  turn- 
ed his  father  away  in  his  old  age  from  the 
home  where  he  and  bis  sons  had  always  lived 
from  earliest  years.  Nor  was  be  required 
to  deny  himself  the  benefit  of  the  experience 
and  business  capacity  of  his  father.  Simp- 
son was  actively  engaged  In  the  purchase  and 
sale  of  stock,  and.  In  the  better  conduct  of 
that  business  which  called  him  away,  could 
leave  the  general  management  of  the  proper- 
ties, Inasmuch  as  It  required  little  physical 
exertion,  to  his  father,  whose  experience 
qualified  him  for  attending  to  it  In  such 
management  It  does  not  appear  that  John 
Finnell  was  doing  It  for  his  own  interest, 
but  solely  In  the  Interest  of  Simpson.  John 
Finnell  did  not  pretend  to  be  still  the  owner 
of  the  property.  As  one  of  the  witnesses  tes- 
tified: "He  (John  Finnell)  explained  to  me 
that  the  reason  be  was  around  then  was  that 
Simpson  was  busy  buying  and  selling  cattle 
and  handling  other  business  that  was  more 
Imijortant  than  this;  that  he  was  able  to  at- 
tend to  this  business  (leasing  the  same)  while 
he  was  not  able  to  go  out  and  rustle  around 
like  Simpson."  Hie  deeds  of  the  property 
were  then  ^n  record.  The  evidence  shows, 
as  we  have  heretofore  stated,  that  the  trans- 
fers were  known  to  many  iiersons,  and  the 
evidence  also  shows  that  they  were  known 
for  years  before  this  action  was  brought  to 
the  confidential  agent  of  the  plaintiff  In  this 
state.  While  It  Is  true  that  the  retention  by 
the  grantor  of  the  possession  of  property 
transferred  may,  under  some  circumstances, 
affect  the  bona  fides  of  the  transaction,  yet 
when,  from  the  relationship  of  the  parties 
and  their  former  business  associations,  it 
might  be  expected  naturally  that  the  grantor 
would  remain  upon  the  property  and  assist 
in  its  management,  the  fact  that  there  was  no 
change  following  the  transfer  would  not  be 
evidence  that  It  was  not  made  in  good  faith. 
While  John  Finnell  assisted  In  the  manage- 
ment of  the  property  and  negotiated  with 
prospective  tenants  for  the  leases  of  por- 
tions of  it,  no  contracts  in  that  respect  were 
made  by  John  Finnell  without  the  approval 
of  Simpson,  who  made  the  leases  and  receiv- 
ed the  rents.  It  appears  that  John  Finnell 
negotiated  for  sales  of  cattle  on  the  ranches, 
but  Simpson  was  present  usually  during  the 
negotiations,  and,  when  the  sales  were  con- 
summated, received  the  money  tberefor. 
Such  Improvements  as  were  made  on  the 
property  were  paid  for  by  Simpson.  Here 
the  most  that  the  evidence  shows  is  that, 
while.  John  Finnell  remained  in  possession, 
Sim{)son   waf  also  in  pqsses^lpo,  >and  tbat 


the  possession  of  John  Finnell  was  solely 
that  of  a  manager  of  tbe  prop^ty  In  Simp- 
son's Interest  and  behalf. 

These  are  the  principal  matters  whlcli  it 
is  claimed  by  appellant  constitute  such  clear 
Indicia  of  fraud  that  the  finding  of  the  court 
that  the  conveyances  were  not  made  wlUi  in- 
tent to  defraud  creditors  must  be  held  not 
to  be  sustained.  But,  as  has  been  shown,  all 
the  facta  surrounding  the  making  of  these 
transfers,  tbe  circumstances  which  induced 
them,  and  the  conduct  of  these  parties  subse- 
quent to  the  transfers  were  fully  presented 
to  the-  court  and  covered  the  various  matters 
insisted  on  here  as  "badges  of  fraud."  They 
amounted,  at  the  most,  to  nothing  more  than 
evidence  more  or  less  persnarive  of  fraud 
to  be  considered  by  the  oonrt  It  considered 
and  weighed  them  In  connection  with  the 
other  evidence  In  the  case,  and  was  satisfied 
that  they  were  not  of  the  persuasive  charac- 
ter which  appellant  attributes  to  them,  and, 
upon  the  consideration  we  have  given  them, 
we  cannot  say  that  the  trial  court  was  not 
right  As  It  was  clearly  established  by  the 
evidence  that  the  deeds  to  Simpson  were  tor 
a  valuable  consideration,  tbe  only  other  ques- 
tion was  upon  the  intent  with  which  they 
were  made — whether  fraudulent  or  not 
Simpson  testified  that  he  knew  of  no  Inten- 
tion on  tbe  part  of  bis  father  to  defraud  his 
creditors,  and  that  he  did  not  take  the  con- 
veyances in  aid  of  such  an  intent  on  the  part 
of  bis  father,  if  It  existed ;  that  he  transfer- 
red property  he  owned  of  equal  value  to  his 
father  in  exchange  for  tbe  property  In  con- 
troversy, his  father  desii^lng  at  the  suggestion 
of  the  bank,  to  which  be  was  indebted,  to 
thereby  consolidate  certain  ranches  and  sell 
them  to  pay  an  existing  indebtedness  to  tbe 
bank  and  Qoodman  which  they  wished  satis- 
fled.  While  the  appellant  insists  that  this 
evidence  sustaining  the  bona  fides  of  the 
transfers  should  not  be  credited,  because  of 
the  various  matters  which  he  relies  on  as 
badges  of  fraud  shoving  fraudulent  intent,  it 
was  nevertheless  a  question  for  the  court  to 
determine  the  weight  and  effect  which  should 
be  given  to  them.  It  did  not  consider  that 
they  were  sufficient  to  establish  fraudulent 
Utent  but  from  all  the  evidence  In  the  case, 
was  satisfied  that  the  transfers  were  made 
in  good  faith  without  Intent  to  defraud,  and 
we  cannot  say,  on  a  consideration  of  the  evi- 
dence, that  the  finding  9f  the  court  to  that 
effect  wns  not  sustained  by  it 

[9]  As  to  alleged  errors  in  the  rulings  of 
the  court :  The  court  excluded  testimony  giv- 
en in  a  deposition  of  a  daughter  of  John  Fin- 
nell that  her  father  had  told  her  that  the 
conveyances  to  Simpson  were  "made  for 
financial  reasons,"  and  that  the  property  was 
"still  his  property,, although  It. bad  been  con- 
veyed to  Simpson."  Appellant  claims  these 
declarations  were  admissible  because  John 
Finnell  was  in.  possession  of  tbe  property, 
whep  he  Dfade  them.;.,It,  Is.vyel),  estabUsbed, 
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as  •  general  proposition,  that  declarations 
of  a  grantor  joaade  after  convey ance  by  blm 
are  Inadnxisslble  In  disparagement  of  or  to 
Impugn  the  title  conveyed.  Appellant  admits 
this,  but  Insists  that  an  exception  to  the  gen- 
eral rule  is  recognized  where  the  evidence 
shows  a  combination  or  conspiracy  on  the 
part  of  the  grantor  and  grantee  to  perpetrate 
a  fraud  on  the  creditors  of  the  grantor  by 
concealing  his  property  from  them,  and  he 
says  that.  In  the  present  case,  when  these 
declarations  were  oiTered,  there  was  suffi- 
ulent  evidence  prima  fade  to  show  such  a 
combination  or  conspiracy  which  rendered 
them  admissible  within  the  exception  recog- 
nized and  applied  In  Bush  v.  Helblng,  134 
CaL  676,  66  Pac.  967.  In  the  dted  case,  how- 
ever, it  Is  clear  that  there  was  a  conspiracy 
between  the  husband  and  wife  to  defraud  the 
creditors  of  the  husband.  The  deed  to  the 
wife  was  without  consideration,  and  was  not 
recorded  until  the  plalntltF  creditor  bad  ad- 
vanced materials  for  the  repairs  of  a  build- 
lug  on  the  property,  believing,  as  the  record 
showed,  that  the  husband  owned  It;  the  mak- 
ing of  the  deed  was  secret,  and  the  knowl- 
edge thereof  rested  solely  in  the  breasts  of 
the  husband  and  wife.  It  was  held  that, 
a  comlnbatlon  to  defraud  being  apparent  from 
the  secrecy  with  which  the  transaction  was 
hidden,  the  declarations  of  the  husband  while 
in  possession  were  admlsdble  against  the 
wife,  his  grantee.  But  in  the  case  at  bar 
there  was  no  secrecy  In  the  transaction  be- 
tween Simpson  and  his  father  and  the  trans- 
fers were  for  a  valuable  conslderatlmi  and 
recorded  within  a  short  while  after  being  de- 
livered and  were  so  on  the  public  records  for 
many  years  before  this  action  was  brought. 
As  heretofore  stated,  a  large  number  of  per^ 
sons  knew  of  them,  as  well  as  the  confiden- 
tial agent  of  the  plaintiff.  True,  John  Fin- 
nell  was  in  possession  of  the  property,  but 
he  was  only  there  managing  It  for  Simpson, 
who  was  himself  also  in  possession.  Under 
these  circumstances,  the  rule  of  the  Bush 
Case  would  not  apply,  as  is  pointed  out  In 
that  very  case  itself.  Before  the  trial  court 
would  be  warranted  In  admitting  the  declara- 
tions of  John  Flnnell,  It  must  appear  to  It 
that  the  evidence  showed  prima  fade,  at 
least,  that  there  was  a  combination  or  com- 
mon purpose  on  the  part  of  John  Flnnell  and 
Simpson  to  defraud  the  creditors  of  the  lat- 
ter. In  rejecting  the  offered  testimony,  the 
court  was  satisfied  that  there  was  no  spcb 
suffldent  showing,  and,  from  an  examination 
of  the  evidence,  we  cannot  say  this  condu- 
slon  was  not  Justified. 

[10]  Appellant  assigns  as  error  the  refusal 
of  the  court  to  grant  him  leave  to  amend  his 
complaint.  Leave  to  amend  the  complaint 
after  demurrer  or  answer  rests  In  the  sound 
discretion  of  the  trial  court,  and  an  order 
denying  leave  will  not  oe  disturbed,  except 
for  abuse  of  such  discretion. 


[1 1]  A  year  after  the  answers  to  the  amend- 
ed complaint  were  filed,  and  on  the  day  when 
the  case  was  set  for  trial,  the  motion  was 
made.  The  proposed  amendments  attacked 
transfers  by  John  Flnnell  of  personal  proper- 
ty of  large  value  and  a  transfer  to  bis  sons 
of  tracts  of  land,  on  the  ground  that  they 
were  fraudulently  mad&  None  of  these  prop- 
erties were  mentioned  In  the  complaint.  The 
motion  was  resisted  on  the  ground  that  It 
was  made  too  late  and  that  the  amendments 
as  proposed  Introduced  new  causes  of  action. 
The  court  made  a  general  order  denying  the 
motion.  Without  considering  whether  the 
proposed  amendment  embraced  new  causes 
of  action,  the  order  was  Justified  on  the 
ground  that  the  motion  was  made  too  late. 
It  appears  that  the  tacts  upon  which  the  pro- 
posed amendments  were  based  were  known 
to  plaintiff  for  over  a  year.  There  was  no 
satisfactory  showing  why  leave  to  amend  was 
not  sought  earlier,  and  It  was  within  the 
discretion  of  the  court  to  refuse  to  allow 
tbsm  for  this  unreasonable  and  unexplained 
delay. 

A  brief  of  amicus  curl»  has  been  filed 
Joining  with  appellant  in  urging  a  reversal 
of  the  Judgmetkt  He  represents  appellant 
In  actions  brought  against  the  defendants 
here  subsequent  to  the  order  refusing  leave 
to  plaintiff  to  amend.  The  actions  relate  to 
the  alleged  fraudulent  transfers  by  John  Fln- 
nell of  the  property  which  the  amendments 
were  designed  to  include.  The  only  point 
made  by  him  aside  from  chose  made  by  coun- 
sel for  appellant  and  already  disi>osed  of  re- 
late to  rulings  refusing  to  admit  testimony 
as  to  transactions  involving  a  transfer  of  the 
capital  stock  of  the  Flnnell  Company.  We 
do  not  i>erceive  that  this  matter  Is  at  all 
Involved  in  this  case,  and  the  rulings  of  the 
court  were  therefore  correct 

The  Judgment  and  order  appealed  from  are 
aSlrmed. 

We  concur:  HENSHAW,  J.;  MBLVIN,  3. 


(23  Cal.  A.  5S7) 

DAMNBNBRINK  et  al.  v.  BURGBB  et  aL 
(Civ.  1121.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia. Dec  27,  1913.  Rehearing  Denied 
by  Supreme  Oirt  Feb.  24,  1914.) 

1.  Watebs  and  Water  Coubseb  (|  143*)  — 
Appbopbiation  of  Wateb— Usk. 

Under  Civ.  Code,  f  1411,  providing  that  the 
appropriation  of  water  must  be  for  some  useful 
purpose,  and  that  when  the  appropriator  or  his 
successor  ceases  to  so  use  it  the  right  ceases,  a 
prior  appropriator  cannot  so  reconstruct  his 
dam  as  to  prevent  water  from  seeping  through 
and  discharging  into  the  original  stream  after 
a  prescriptive  title  has  been  established  in  the 
appropriator  of  such  seepage  waters. 

[EA.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  152 ;  Dec.  Dig.  S 
143.*] 
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2.  Watsbs  jlhd  Warb  Ooubsu  (J  180*)  — 
Apfropuatior  or  Watbb— Cha^rqk  ib  Ap- 

FBOPRIATIOR. 

Wbllt  an  appropriator  has  the  right  to  keep 
bis  dltchea  in  raeli  repair  that  they  will  not  al- 
low water  to  seep,  and  he  may  change  the  point 
of  diversion  if  neceaaary,  vet  where  a  prior  ap- 

E-oprlator  maintained  a  oam  whidi  allowed  a 
tee  quantity  of  water  to  aeep  through  Into  the 
bed  of  the  itzeam,  and  a  aabseqaent  appropria- 
tor  need  that  water  for  more  than  25  years,  the 
subaeqaent  appropriator  acquired  a  right  in 
such  seepage  water,  and  the  prior  appropriator 
oould  not  then  make  his  dam  water  tight,  nerer 
having  acquired  any  beneficial  interest  in  tliosa 
waters. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  146;    Dec.  Dig.  { 
180.»] 

Appeal  from  Saperior  Court,  Trinity  Coun- 
ty; Stanley  A.  Smith,  Judge. 

Action  by  Henry  Dannenbrlnk  and  others 
against  J.  A.  Burger  and  another.  From  a 
judgment  for  defendants,  plaintiffs  appeaL 
Affirmed. 

H.  R.  Oiven,  of  Weaverrllle^  for  appellants. 
Bnah  ft  Hall,  of  Redding,  and  C.  Wm.  White, 
of  Weayerville,  for  respondents. 

HABT.  J.  This  Is  a  suit  to  qniet  tlUe  to 
certain  water  rights  and  to  enjoin  the  de- 
fendants from  claiming  or  asserting  any 
(daim  to  said  water  rights  and  from  Inter- 
fering with  the  full  enjoyment  thereof  by 
the  plaintlffB.  The  defendants  were  awarded 
Judgment  on  the  Issues  made  by  their  answer 
to  the  complaint  In  due  time  the  plaintiffs 
presented  a  motion  for  a  new  trial,  which 
was  denied,  and  this  appeal  Is  prosecuted  by 
them  from  the  order  denying  said  motion. 

The  Tltal  point  npon  which  the  decision  of 
the  controversy  between  the  plaintiffs  and 
the  defendants  must  depend  involves  the 
question  whether  the  latter  were  entitled  to 
appropriate  and  thus  acquire  the  right  to 
use  the  waters  which  it  is  claimed  have  for 
many  years  seeped  or  percolated  through  a 
certain  ditch,  owned  by  the  plaintiffs  and 
their  predecessors  for  over  30  years  Imme- 
diately prior  to  the  commencement  of  this 
action  and  whereby  they  utilized,  principally 
for  mining  purposes,  a  large  proportion  of 
the  waters  of  a  stream  known  as  Gwln 
gnlcli.  In  Trinity  county.  Said  gulch  is  a 
mountain  stream,  and  the  quantity  of  water 
that  It  carries,  like  all  ordinary  mountain 
streams,  varies  according  to  the  seasons  of 
the  year.  In  the  winter  time  or  the  rainy 
season  the  flow  of  water  In  the  gulch  la 
large,  while  in  the  summer  months  or  those 
months  during  which  there  is  little,  If  any, 
rain,  the  flow  of  water  naturally  decreases, 
to  that  the  stream  contains  or  carries  dur- 
ing such  periods  a  very  small  amount  of 
water.  The  plaintiffs  claim  the  right,  by 
appropriation,  to  take  and  use  1,200  inches  of 
water  from  said  gulch  by  means  of  three 
ditches,  named  and  known  as  the  "Waste 
Ditch,"  the  "Eagle  Ditch,"  and  the  "Empire 
Ditch." 


The  complaint  aUeges  that  'the  said  dltcb- 
68  and  Uie  water  rights  appurtenant  thereto 
bare  beoi  more  than  80  years  last  past,  and 
now  an,  appurtenant  to  tliat  certain  gronp 
of  mining  claims  sitnated  in  said  Canyon 
Creek  mining  district,  commonly  known  a> 
the  Dannenbrlnk  group  of  mines,  and  for  all 
of  said  period  lutve  been  used  on  said  mining 
properties  for  a  useful  and  beneflclal  pur- 
pose ;  ttiat  said  defendants  claim  some  other 
right  to  said  ditches  and  water  right  from 
said  Gwln  gulch  as  against  the  plaintiffs 
herein,  which  said  claim  is  without  any  right 
whatever  and  is  adverse  to  plaintiffis:  that 
the  defendants  have  no  right  or  Interest  in 
said  waters  of  Owln  gulch  or  said  above- 
named  ditches  or  any  part  or  portioa 
thereof." 

The  defendants,  in  &elr  answer,  admit  the 
plaintUb'  ownership  and  possession  of  the 
Waste  Ditch,  and  that  the  plaintiffs  were 
the  ovmers  of  an  undivided  one-half  interest 
In  and  to  the  Empire  Ditch,  and  were,  wltli 
their  co-owners,  not  itartles  to  tills  action, 
the  owners  of  and  oitltled  to  800  inches  of 
water  of  the  "first  flow"  of  said  Gwln  gnkh 
diverted  by  and  through  said  Empire  Ditch. 
It  is  alleged  in  the  answer  that  said  Elagle 
Ditch  'is  now  and  for  more  than  flve  years 
last  past  has  been  abandoned  and  unused, 
and  no  water  has  been  diverted  by  or 
through  said  ditch  by  plaintiffs  or  any  other 
person  or  persons  for  more  than  five  years 
immediately  preceding  tbe  commencement  of 
tills  action."  The  defendants  further  allege 
and  claim  tliat  they  are  the  owners  of  and 
entitled  to  72  inches  of  the  "second  flow"  of 
the  waters  of  Gwln  guldi,  appurtenant  to 
two  ditches  of  which  they  are  the  owners, 
viz.,  the  "Slack"  ditch  and  the  "Peek"  ditch; 
the  flrst  mentioned  of  said  ditches  being  lo- 
cated and  connected  with  Gwln  gulch  about 
000  feet  below  the  Intake  of  the  Waste  Ditch 
and  the  Peek  Ditch  about  1,500  feet  below 
the  intake  of  said  Waste  Ditch.  The  answer 
then  alleges  that  the  72  inches  of  water 
(measured  under  a  4-inch  pressure)  which 
they  have  the  right  to  use  and  divert  from 
said  Gwln  gulch,  as  above  stated,  are  so  con- 
veyed to  the  lands  and  premises  of  the  de- 
fendants, "situated  In  the  Canyon  Creek 
mining  district.  Trinity  county,"  and  describ- 
ed as  "lot  40,  embracing  a  portion  of  town- 
ship 24  north,  range  11  west,  M.  D.  M.,  and 
other  lands  adjacent  thereto" ;  that  the  wa- 
ters so  diverted  by  the  defendants  from 
Gwln  gulch  and  used  upon  their  said  land 
"have  l>een  for  over  30  years  last  past  and 
now  are  being  used  by  defendants  for  Irriga- 
tion, domestic,  mining,  and  other  useful  pur- 
poses upon  said  premises  atwve  described, 
subject  only  to  the  prior  right  of  plaintiffs 
and  their  co-owners  to  take  and  divert  300 
Inches  of  said  Gwln  Gulch,  measured  under 
a  4-inch  pressure,  by  and  through  said  Em- 
pire Ditch."    It  is  admitted  by  the  defend- 
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ants  that  tbe  pUilnttffli  "are  tbe  owners  of 
and  entlUed  to  the  third  rigbt  to  use  and 
divert  from  said  Gwln  gnlch  800  Inches  of 
water  nieusnred  under  a  4-inch  pressnre  di- 
verted by  and  tiiroaKh  said  Waste  Ditch." 

Onie  court  fonnd  that  the  defendants  were 
and  are  the  owners  of  Uie  Slack  and  Peek 
Ditches,  whereby  water  from  Owin  gnlch 
was  conveyed  to  their  premises,  above  de- 
scribed; that  the  right  to  the  waters  of 
Gwln  gnlch,  owned  by  the  plaintUfs  herein, 
and  appurtenant  to  said  Waste  Ditch,  is 
older  than  and  superior  to  the  right  or  inter- 
est of  the  defendants  in  and  to  any  waters  of 
said  Gwln  gulcli.  "and  the  only  right  de- 
fendants have  to  the  waters  of  said  Gwln 
gulch  is  to  such  waters  as  liave  seeped  or 
percolated  or  flowed  through  or  over  plain- 
tiffs' dam  at  the  head  of  said  Waste  Diteb, 
augmented  by  the  drainage  waters  of  the 
basin  trlbutery  to  said  Owin  gulch  below 
the  dam  or  Inteke  at  tbe  bead  of  said  Waste 
Ditch,  both  classes  of  waters  not  exceeding 
at  any  time  in  the  year  72  inches  of  water, 
measured  under  a  4-lnch  pressure;  that  the 
water  seeping  or  percolating  through  or  over 
plaintiffs'  dam  at  the  bead  of  said  Waste 
Ditch  amounts  to  10  per  cent  of  the  amount 
of  water  flowing  down  said  Gwln  gnlch  to 
said  Waste  Ditch  dam,  after  plaintiffs  and 
their  co-owners  tiave  token  and  diverted  300 
Inches  of  the  first  flow  of  tbe  waters  of  said 
Gwln  gnlch,  measured  under  a  4-inch  pres- 
sure, by  and  through  said  Empire  Ditch"; 
that  the  defendants  are  the  owners  of  and 
entitled  to  tbe  right  to  use  at  all  times  of 
each  year,  subject  to  the  rights  of  tbe  plain- 
tiffs as  defined  in  the  foregoing  finding,  said 
10  per  cent  of  said  waters,  "provided  that 
said  10  per  cent  of  said  waters  of  Gwln 
gulcb,  together  with  tbe  waters  coming  into 
said  Gwln  gulCb  below  said  Waste  Ditch 
dam,  shall  not  exceed  at  any  time  in  any 
year  72  inches  of  water,  measured  under  a 
4-lnch  pressure";  that  tbe  plaintiffs,  after 
they  and  their  co-owners  have  token  and  di- 
verted 300  inches  of  the  waters  of  said  Gwln 
gulch  measured  under  a  4-lnch  pressure,  by 
and  through  the  said  Empire  Diteh,  are  tbe 
owners  of  and  entitled  to  tbe  right  to  use  at 
all  times  of  each  year  80  per  cent  of  tbe 
waters  of  said  gulch  flowing  to  the  head  dam 
or  intake  of  the  Waste  Diteh;  provided  that 
said  90  per  cent  of  said  waters  of  said  gulch 
shall  not  exceed  at  any  time  in  any  year  800 
Inches  of  water,  measured  under  a  4-loch 
pressure,  exclusive  of  the  water  right  ap- 
purtenant to  said  Empire  Diteh;  that  said 
10  per  cent  of  said  waters,  together  with  the 
waters  coming  into  said  gnlch  below  the 
Waste  Dam,  have  been,  for  more  than  30 
years  and  now  are,  used  by  the  defendants 
and  their  grantors  and  predecessors  in  In- 
terest for  irrigation,  domestic,  mining,  and 
other  useful  purposes  upon  tbe  premises  of 
defendante  above  referred  to  and  described; 
that  the  defendante  have  no  right  or  interest 
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in  the  waters  of  said  (oUh  other  than  that 
spedfled  In  the  foregoing  findings. 

The  evidence  shows  that  the  Waste  Ditdi 
was  constmcted  in  the  year  1868,  and  that 
during  all  the  time  since  then  the  plaintiffs 
and  their  predecessors  have  contlaaonaly 
used  said  ditch,  and  by  means  thereof  obtain- 
ed a  portion  of  the  water  from  Owin  guldi 
owned  by  them  and  necessary  for  tbdr  pur- 
poses. Hie  evidence  further  discloses  that 
the  Peek  and  Slaek  Ditches,  whereby  tbe 
defendante  and  their  predeoessors  in  Interest 
conveyed  water  from  Gwln  gnlch  to  and  upon 
their  premises,  were  oonstnicted  at  a  later 
period;  the  last-named  ditdi  baTlng  been 
built  In  the  year  1868,  and  the  other  at  about 
the  same  time.  It  further  appears  from  the 
evidence  that,  from  the  time  that  the  Slack 
and  Peek  Ditches  were  built  and  put  to  use, 
the  dam  and  flnme  of  the  Waste  Diteh 
were  in  anch  condition  as  that  a  small  pro- 
portion of  the  water  taken  into  said  ditch 
from  Gwln  gulcb  percolated  or  seeped  through 
said  flume  and  throi^  and  under  said  dam 
and  again  fotmd  Ite  way  to  the  chann^  of 
tbe  gnlch.  It  was  this  seepage  water,  with 
the  drainage  waters  of  the  basin  tributary 
to  said  Gwln  gulch  below  the  dam  or  intake 
at  the  head  of  said  Waste  Ditch,  which  the 
defendante  and  their  predecessors  had  ap- 
propriated and  continuously  used  for  th^r 
purposes  for  a  period  of  about  25  years 
and  until  the  year  1907.  In  the  year 
just  mentioned,  the  plalntUb,  as  the  evi- 
dence shows,  removed  the  flume,  tightened 
the  ditch  so  that  it  would  no  longer  admit 
of  the  loss  by  seepage  of  any  of  the  waters 
taken  into  it,  and  installed  a  new  dam,  im- 
permeable or  water  tight,  in  the  place  of  tbe 
old  dam,  which  was  built  in  part  of  logs 
and  loosely  constructed,  and  which  had  for 
fully  25  years  been  maintained  in  connec- 
tion with  the  said  ditch.  These  changes  in 
the  dam  and  ditch  resulted,  of  course,  in 
preventing  water  from  said  ditch  returning 
in  any  perceptible  degree,  to  the  gulch,  and 
thus  causing  the  defendante  to  be  deprived  of 
sufficient  water  from  said  stream  to  supply 
their  needs.  Although  tbe  plaintiffs  claim 
that  but  an  Inslgnifleant  amount  of  water  at 
any  time  returned  from  said  ditch  to  the 
original  stream  in  tbe  summer  time,  they  ad- 
mit that  as  to  the  extent  of  tbe  leakage,  tbe 
testimony  is  conflicting.  And,  in  this  con- 
nection, it  may  be  steted  that  the  plaintiffs 
contend  that  on  occasions  when  more  than  a 
mere  trace  of  water  returned  to  the  original 
stream  from  said  ditch  through  leakage  it 
was  due  to  the  punching  of  holes  in  the 
flume  or  dam  by  the  defendante  or  their  pred- 
ecessors, and  that  but  for  such  "punching 
process,"  as  it  is  characterized  by  counsel  for 
the  plaintiffs,  the  quantity  of  water  seeping 
from  the  Waste  Ditch  and  returning  to  the 
gulch  would  not  at  any  time  have  been  of 
any  material  consequence;  but  upon  that 
question  the  evidence  is  also  conflicting,  and 
therefore  the  implied  finding  of  the  trial 
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court  adversely  to  the  contention  of  the 
plaintiffs  with  respect  thereto  is  binding 
upon  this  court 

[1 ,  2]  We  have  not  regarded  it  necessary  to 
enter  into  a  detailed  statement  and  examina- 
tion of  the  evidence  in  this  opinion;  it  being 
sufficient,  in  our  opinion,  briefly  to  present, 
as  we  have  in  the  foregoing  statement,  the 
Important  facts  brought  out  at  the  trial  and 
as  found  by  the  court  It  is  conceived,  that 
the  findings  of  the  trial  court  that  the  de- 
fendants are  entitled  to  certain  waters  of 
Gwln  gulch,  Including  those  waters  which 
have  for  many  years  percolated  through  and 
under  the  Waste  Ditch  and  dam,  are  well 
supported  by  the  evidence.  There  remains 
therefore  bat  one  question  to  be  determined 
by  this  court.  Tills  question  is  thus  stated 
by  the  plalntifTs:.  "Whether  or  not  a  prior 
appropriator  tias,  at  any  time,  the  right  to 
tighten  bis  dam,  flumes,  and  ditch  so  that 
there  shall  be  no  leakage  therefrom" — ^the 
argument  being  tiiat  the  evidence  adduced 
at  the  trial  of  the  present  case  go^  no  fur- 
ther than  to  show  that  the  plaintifrs,  in  re- 
pairing their  ditch  and  its  appurtenances, 
performed  an  act  which  resulted  only  in  the 
conservation  of  the  amount  of  the  waters  of 
Owin  gulch  originally  appropriated  by  them 
.and  which  are  and  were  at  all  times  neces- 
sary for  th^r  Intimate  purposes. 

But  It  is  conceived  that  the  question  sub- 
mitted here  Is  much  broader  than  as  stated 
'by  counsel  for  the  plaintlfCs.  It  cannot  of 
course,  be  questioned  that  an  appropriator 
may  at  all  times  keep  his  ditch  and  its  es- 
sential equipments  in  such  repair  as  will 
preserve  to  him  all  the  waters  he  has  right- 
fully appropriated  and  which  are  required  for 
the  legitimate  or  beneficial  purposes  to  which 
he  applies  them.  The  question  presented  for 
solution  on  this  appeal,  however,  is  not  wbeth- 
-er  he  may  repair  his  ditches,  flumes,  and  dams 
or  maintain  them  in  proper  condition  for  the 
purpose  of  conserving  the  full  measure  of 
water  to  which  he  is  lawfully  entitled  by 
virtue  of  his  appropriation,  but  whether,  as 
a  prior  appropriator,  he  may  so  change  or 
reconstruct  his  ditch,  flumes,  and  dam  as  to 
prevent  waters  seeping  through  his  ditch 
from  discharging  into  the  original  stream 
from  which  they  were  thus  taken  aftex  such 
discharge  of  such  waters  has  continued  un- 
interruptedly for  a  period  of  time  sufficient 
to  establish  a  prescriptive  title  thereto  in 
one  who  had  actually  appropriated  and  con- 
tinuously used  such  seepage  waters  daring 
all  of  such  period  of  time?  The  question 
thus  propounded  must  upon  sound  and  well- 
settled  principles,  be  answered  in  the  nega- 
tive. 

Section  1411  of  the  Civil  Ck>de  provides 
that  the  appropriation  of  water  must  be  for 
some  useful  or  beneficial  purpose,  "and 
when  the  appropriator  or  his  successor  in 
Interest  ceases  to  use  it  for  such  a  purpose, 
the  right  ceases."  So,  In  this  case,  assuming 
-that  the  plaintiffs  and  their  predecessors  bad  I 


originally  appropriated  and  used  all  the  wa- 
ters of  Gwln  gulch  under  their  appropria- 
tion, it  is  dear  from  the  findings  that  by 
permitting  a  certain  quantity  of  the  waters 
so  appropriated  to  seep  through  their  ditch 
and  return  to  the  gulch,  and  therefore  to  re- 
main unused  by  them,  their  right  to  such  per- 
colating waters  ceased  and  became  subject 
to  appropriation  by  subsequent  appropriators 
and  the  right  of  the  latter  to  continue  in 
the  unmolested  use  of  the  same,  provided 
that  such  waters  were  not  recaptured  or  re- 
claimed by  the  plaintitts  within  the  period 
beyond  which  their  right  thereto  would  be 
barred  for  nonuser.  It  is  a  well-settled  prop- 
osition that  it  is  neither  the  capacity  of  the 
ditch  nor  the  amount  originally  appropriated 
which  determines  the  rights  of  an  appropria- 
tor of  the  waters  of  a  stream  (Smith  v. 
Hawkins,  120  CaL  86,  52  Pa&  139;  Senior 
V.  Anderson,  115  Cal.  406,  47  Paa  454),  and, 
as  the  first-mentioned  of  the  cases  Just  cited 
well  says:  "If  plaintiffs  could  forfeit  their 
entire  right  of  appropriation  by  nonuser, 
equally  will  they  be  held  to  forfeit  less  than 
the  whole  by  like  failure.  •  •  •  No  mat- 
ter," continues  the  opinion  In  that  case,  "how 
great  in  extent  the  original  quantity  may 
have  been,  an  appropriator  can  bold,  as 
against  one  subsequent  In  right  only  the 
maximum  quantity  of  water  which  he  shall 
have  devoted  to  a  beneficial  use  at  some 
time  within  the  period  by  which  his  right 
would  otherwise  be  barred  for  nonuser."  In 
other  words,  as  Is  said  in  Duckworth  v.  Wat- 
sonville  Water  &  Light  Co.,  150  Cal.  522,  89 
Pac.  338,  "an  appropriator  is  entlOed  only 
to  the  water  actually  taken  and  used."  And 
it  may  be  observed  that  it  is  further  said  in 
that  case  that  "a  prior  appropriator  is  not 
entitled  to  prevent  •  •  •  an  appropria- 
tion or  use  by  others  of  the  surplus  of  the, 
waters  of  the  lake,  if  there  is  any,"  and  this 
principle  applies  with  equal  propriety,  we 
think,  to  waters  seeping  from  a  ditch  and 
again  retaming  either  to  the  main  stream 
Itself  or  its  tributaries,  in  which  case,  as  is 
said  by  the  Supreme  Court  of  Colorado,  in 
Water  Supply  &  Storage  Co.  v.  Larimer  & 
Weld  Reservoir  Co.,  26  Colo.  87,  63  Pac.  386, 
such  waters  "become  a  part  of  the  waters  of 
the  stream  the  same  as  though  never  divert- 
ed, and  inure  to  the  benefit  of  appropriators 
in  the  order  of  their  appropriation." 

From  the  fact  that  the  plaintiffB  in  tbe 
present  case  and  their  predecessors  in  inter- 
est suffered  the  seepages  from  their  ditch  to 
be  discharged  In  the  gulch  continuously  for 
26  years  prior  to  the  time  at  which  they  re- 
paired or  reconstructed  their  ditch  and  dam 
in  the  year  1907,  the  conclusion  Is  manifestly 
inevitable  that  the  waters  so  returned  to 
said  stream  were,  during  that  period,  not 
only  not  applied  by  them  to  a  beneficial  or 
useful  purpose,  but  were  not  required  or  nec- 
essary for  the  purposes  for  which  they  ap- 
propriated waters  from  Owin  gnldi.  It  fol- 
lows that  the  waters  so  escaping  from  the 
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Waste  Ditch  and  again  retnralng  to  tbe 
stream  from  which  they  were  diverted  Into 
said  ditch  became  publld  Juris,  and  were 
therefore  open  to  appropriation,  diversion, 
and  a  beneficial  nse  by  others,  and,  having 
been  appropriated  and  for  about  25  years 
used  and  applied  by  the  defendants  to  a  bene- 
ficial purpose,  they  thus  acquired  a  vested 
right  or  usufruct  therein  of  which  th^  can- 
not now  Justly  be  divested  by  the  plalntifTs. 
As  before  stated,  a  prior  appropriator  un- 
doubtedly has  the  right  to  keep  his  ditches 
and  their  necessary  concomitants  in  such  re- 
pair as  will  enable  them  fully  to  perform  or 
accomplish  the  legitimate  pruposes  for  which 
they  were  constructed,  or  he  may  change  the 
point  of  diversion;  bat  this  rule  is  subject 
to  the  qualification  that  a  subsequent  appro- 
priator has  a  vested  right,  as  against  his 
seniors,  to  require  a  continuance  of  the  con- 
ditions existing  at  the  time  he  made  his  ap- 
propriation, and  If  any  changes  made  in  the 
ditch  by  the  senior,  either  as  to  the  place  of 
diversion  or  otherwise,  have  the  effect  of 
altering  those  conditions,  to  tbe  prejudice  of 
a  subsequent  appropriator,  the  latter  has 
Just  and  legal  cause  to  complain.  See 
Handy  Ditch  Co.  v.  Louden  Irr.  Canal  Co., 
27  Colo.  515,  62  Paa  847,  848,  and  cases  cited 
in  said  opinion. 

The  cases  dted  by  counsel  for  the  plaln- 
tifTs in  an  attempt  to  establish  the  proposi- 
tion that  waters  escaping  from  tbe  ditch  of 
a  prior  appropriator  and  discharging  into 
the  stream  from  which  they  are  so  taken  at 
a  point  below  the  place  of  such  diversion 
may  not  be  appropriated  by  others  for  a  use- 
ful purpose,  or  that  a  usufruct  therein  can- 
not be  acquired  by  subsequent  approprlators, 
are  not  applicable  to  tbe  facts  as  found  by 
the  court  in  the  case  before  us.  We  cannot, 
nor  is  it  necessary,  specially  to  review  all 
those  authorities.  It  is  deemed  sufficient  to 
say  that  they  are  cases  which  deal  either 
with  the  question  whether  a  person  can  ac- 
quire a  vested  right  or  usufruct  in  waters 
escaping  from  or  seeping  through  the  banks 
of  an  artlflcal  water  course  and  discharging 
into  another  stream  than  that  from  which  it 
is  so  diverted  or  going  to  waste,  or  with  the 
question  whether  one  may  acquire  a  prescrip- 
tive title  to  riparian  waters  by  adverse  nser 
or  by  estoppel  by  matters  in  pais  under  cer- 
tain circumstances.  As  to  the  first  of  tbe 
propositions  thus  stated,  and  which  involves 
the  sole  question  submitted'  for  decision  in 
some  of  the  cases  referred  to  by  the  plain- 
tiffs. It  is  to  be  remarked  that  it  is  well  set- 
tled that,  where  water  escaping  or  leaking 
from  an  artificial  water  course  goes  to  waste 
by  flowing  promiscuously  over  other  lands  or 
finds  its  way  to  some  other  stream  than  the 
one  from  which  it  Is  diverted  into  such  arti- 
ficial water  oonrse,  a  person  appropriating 
sodi  water  thus  merely  takes  the  corpus  and 
not  the  usufruct  therein.  In  such  case,  hav- 
ing the  usufructuary  right  in  sudi  water,  the 
owner  of  sncb  ditch  or  artifical  water- course 


is  at  liberty  at  any  time  to  change  or  alter 
it  without  invading  any  vested  right  of  the 
appropriator,  even  though  the  effect  of  such 
change  or  alteration  must  inevitably  result 
in  depriving  the  appropriator  of  the  water 
escaping  from  such  water  course  and  which 
he  has  appropriated  and  used,  perhaps  for  a 
long  period  of  time.  As  is  said  in  Hanson  v. 
McCue,  42  Cal.  303,  10  Am.  Rep.  299,  and 
approved  in  Katz  v.  Walkinshaw,  141  CaL 
116,  70  Pac.  663.  74  Pac.  766,  64  L.  R.  A. 
236,  99  Am.  St  Rep.  36,  the  owner  of  an  arti- 
ficial water  coarse  is  not  bound  to  maintain 
the  artificial  stream  for  tbe  benefit  of  those 
who  have  appropriated  waters  escaping 
therefrom.  And,  as  was  said  by  Baron 
Parke,  In  Arkwright  v.  Cell,  6  Mees.  &  W. 
226,  wherein  the  right  to  the  use  of  approprlr 
ated  water  pumped  from  a  mine  and  run  off 
in  a  ditch,  "tbe  lower  claimant  who  received 
and  put  to  use  this  water  would  only  have  a 
right  to  use  it,  for  any  purpose  to  which  it 
was  applicable,  so  long  as  it  continued  there. 
Time  would  raise  no  presumption  of  a  grant 
nor  found  any  claim  to  a  continuance  of  the 
discharge;  for  the  mineowner  could  not 
bring  any  action  against  the  person  using  the 
water,  so  as  to  make  him  stop  using  it ;  and 
consequently  such  use  did  not  In  any  way 
concern  or  bind  the  mineowner.  We  there- 
fore think  that  tbe  plaintiffs  never  acquired 
any  right  to  have  the  stream  of  water  con- 
tinued in  its  former  channel."  In  other 
words,  the  appropriator  merely  secures  the 
corpus  of  the  water  thus  ecaping  as  personal- 
ty, but  does  not  thereby  secure  or  acquire  the 
right  to  the  continuous  flow  of  such  water. 
This  whole  question  is  clearly  and  fully 
treated  in  Weil  on  Water  Rights  (3d  Ed.j 
it  51-63,  Inclasive,  wherein  the  author  makes 
a  clear  statement  of  the  distinction  which  is 
recognized  between  the  case  of  the  discharge 
of  seeping  water  from  an  artificial  water- 
course into  a  place  other  than  the  stream 
from  which  it  is  diverted  and  the  case  of  the 
return  of  such  water  to  the  stream  itself 
from  which  the  original  diversion  is  made. 

As  to  the  cases  cited  by  counsel,  treating 
of  riparian  rights  and  the  question  of  how 
such  rights  may  or  may  not  be  divested  by 
prescription  or  otherwise,  it  is  to  be  said 
that,  while  some  of  them  discuss  many  of  the 
principles  governing  such  rights  and  how 
they  may  be  lost,  in  none  of  them  is  there 
anything  which  supports  the  proposition  that 
a  prior  appropriator  may  so  change  his 
means  of  diversion  as  will  have  the  effect  of 
giving  to  him  more  water  than  he  had  there- 
tofore habitually  taken,  where,  by  such 
change,  he  deprives  a  Junior  appropriator  of 
a  right  which  he  has  acquired  in  the  waters 
of  the  stream.  There  Is,  however,  no  ques- 
tion of  riparian  rights  Involved  in  this  con- 
troversy, and  the  cases  last  referred  to  shed 
little  light  on  the  question  now  before  us. 

Our  conclusion  is,  as  before  stated,  that 
tbe  findings  are  suffldottly  supported  to  ren' 
der  theurlmmuneflom  suc<$esful  attack,  and. 
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that  the  conrtf s  Gonclustons  of  law  therefrom 
are  sound.  The  defendants  were  awarded 
a  very  small  proportion  of  the  waters  of 
Gwln  gulch,  and,  as  It  is  clear  from  the 
proofs  that  they  have  been  and  are  using 
said  waters  for  a  necessary  and  beneficial 
purpose,  viz.,  the  Irrigation  of  their  Tine- 
yards,  vegetable  gardens,  and  land  devoted 
by  them  to  alfalfa  growing,  as  well  as  for 
domestic  or  household.purposes,  we  think  the 
decree  involvee  a  Just  and  equitable  adjust- 
ment of  the  respective  rights  of  the  pafttes. 
The  order  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BURN- 
ETT, J. 

(S6  Colo.  477) 

COOK  V.  PEOPLB. 
(Supreme  Court  of  Colorado.     Feb.  2,  1914.) 

1.  Cbiminai,   Law    (|    622*)— TbiaI/— Sbveb- 
ancb— movxb. 

Under  Bev.  St.  1908,  {  1981,  providing 
that,  in  case  of  joint  indictment  for  a  felony, 
any  defendant  against  whom  there  is  evidence, 
not  relating  to  his  reputation,  which  would  be 
admissible  as  to  him,  if  tried  separately,  but 
would  be  inadmissible  as  to  any  other  of  the 
joint  defendants  if  tried  alone,  shall  be  tried  sep- 
arately, the  motion  for  severance,  which  is  nec- 
essary, la  properly  made  by  a  defendant  other 
than  the  one  against  whom,  if  tried  separately, 
the  evidence  would  be  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  1380-1383,  1385,  1386, 
1388-1890;   Dec.  Dig.  |  622.  •] 

2.  CaiiaiTAL  Law  ({  1031*)— Appkal. 

The  motion  for  severance  having  been  re- 
sisted and  denied  solely  on  the  ground  that  it 
could  not  be  made  by  the  defendant  making  it, 
it  will,  on  appeal,  be  treated  as  sufficiently 
sustained;  the  trial  demonstrating  the  exist- 
ence of  the  ground,  evidence  admissible  against 
a  codefendant,  but  inadmissible,  on  a  separate 
trial,  against  the  mover. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2622-2626,  2631 ;  Dec.  Dig. 
i  10h.»] 

3.  Cmmiwai,  Law   (§  1036*)— Tbiai^Nkcbs- 
BITT  OF  REQtnEffmfo  Ikstbuction. 

It  was  not  necessary  for  defendant  to  ask 
an  instruction  at  the  close  of  the  evidence  that 
an  exhibit  should  not  he  considered  as  evidence 
against  him ;  the  court  having  squarely  passed 
on  the  question,  and  ruled,  when  objection  was 
made  at  the  time  of  its  admission,  that  it  was 
competent  against  him  as  well  as  his  codefend- 
ant 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1631-1640.  283&-2641;  Dee. 
Dig.  I  1036.*] 

4.  CBnnHAL     Law      (I     422*)— aviDKiioK— 
Statement  of  Codbfbkdant. 

A  statement  made  by  his  codefendant  out 
of  defendant's  presence,  and  afterwards  read  to 
defendant  is  inadmissible  against  him;  he  not 
having  been  silent  but  having  denlM  every- 
thing, and  said  he  had  nothing  to  say. 

TEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  984-988;  Dec.  Die.  i  422.*1 
6.  Cbiminal      Law      (|      407*)— Btidbhob— 

Statement  of  Codkiindant. 

Had  defendant  l>een  silent  when  a  state- 
ment made  by  his  codefendant  out  of  his  pres- 
ence was  read  over  to  him,  such  silence  would  not 
have  made  it  admissible  against  him:  it  having 
been  a  long  statement  read  to  him  when  he  was 


confined  in  a  hospital,  suifering  from  a  se- 
vere gunshot  wound,  and  in  the  custody  «f  the 
law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  898-002,  949,  968,  970, 
971;    Dec.  Dig.  »  407.*] 

6.  Cbiminai.  Law    ({   1111*)— AffeaI/— Bso ' 

OBD— BlLI,  of  EXCEPTIOHa. 

The  record  showing  that  the  defenses  of 
C.  and  S.,  tried  together,  were  antagonistic,  that 
C.  oonstantlv  endeavored  to  segregate  his  de- 
fense from  that  of  S.,  that  defendants  quarreled 
throughout  the  trial,  and  that  there  was  not  the 
slightest  liarmony  between  them,  their  attor- 
neys or  their  defenses,  and  that  B.,  who  made 
direct  examination  of  S.,  was  the  attorney  of 
S.,  and  not  of  C,  it  is  dear,  construing  the  lan- 
guage of  defendant  C's  bill  of  exceptions  in  the 
light  of  the  whole  record,  ss  it  must  that  S. 
was  called  and  testified  in  his  own  behalf,  and 
not  for,  but  against,  C. ;  though  the  memoran- 
dum made  by  the  stenographer  when  witnesses 
were  called,  copied  in  said  bill  of  exceptions, 
reads  "S.  *  *  *  produced,  sworn  and  exam- 
ined in  behalf  of  defendants." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent   Dig.  f}  2894-2896;    Dec.  Dig.   I 

7.  Cbiuinal   Law    ({   1169*)— Adussiok   ok 
Evidence— Cubing  Ebbob. 

Even  if  defendant  S.  were  called  and  testi- 
fied as  a  witness  for  both  defendants,  that  would 
not  cure  or  waive  all  the  prejudice  to  defend- 
ant C.  from  the  admission  of  o.'s  statement  as 
evidence  against  C,  that  statement  telling  of 
other  alleged  crimes  planned  and  committed  by 
C.,  in  no  wise  pertaining  to  the  offense  tor 
which  they  were  teing  tried,  and  which  were  not 
mentioned  by  S.  in  his  testimony. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  764,  3088,  8130,  8137-8143; 
Dec.  Dig.  S  1169'^] 

Bailey  and  Gabbert  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Hubert  L.  Shattuck, 
Judge. 

Oscar  Cook  was  convicted  of  murder,  and 
brings  error.    Reversed. 

Dana  &  Blount,  of  Denver,  J.  S.  Dickey, 
St.,  of  Wagoner,  Okl.,  and  John  A.  Deweese, 
of  Denver,  for  plaintiff  in  error.  Fred  Far- 
rar,  Atty.  Oen.,  and  Frank  O.  West,  Asst 
At^.  Oen.,  for  the  People. 

OABRIOUES,  J.  Upon  a  Joint  Informa- 
tion and  trial  of  Oscar  Cook  and  Edward 
Selwald  charged  with  murder.  Cook  was  con- 
victed and  sentenced  to  be  banged.  To  re- 
verse this  Judgment,  be  brings  the  case  here 
on  error. 

1.  There  was  evidence  showing  that  about 
11  o'clock  at  night,  March  9,  1912,  two  men 
attempted  to  hold  up  the  people  In,  and  rob, 
the  saloon  of  one  A.  J.  Loyd  at  Valverde  In 
the  dty  of  Denver.  In  the  encounter  and 
shooting  which  followed,  Loyd  and  a  patrol- 
man named  MoPherson  were  killed,  and  one 
of  the  robbers  wounded.  There. was  snow 
on  the  ground  and  the  night  waa  cold.  Loyd, 
his  wife,  and  McPheraon  were  sitting  aronnd 
the  stove  in  the  tMxroom  chatting,  and  Evana, 
the  bartender,  vras  leaning  against  the  wall, 
when  two  masked  men  appeared  in  the  door 
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with  drawn  reToIvers.  The  foremost  man 
advanced  to  the  center  of  the  room  and  com- 
manded, "Hands  up."  McPberson  wore  a 
citizen's  overcoat  buttoned  over  his  uniform, 
and  was  shot  while  trying  to  get  his  gun. 
Several  shota  were  exchanged  before  the  of- 
ficer fell.  Loyd,  in  going  behind  the  bar  for 
his  gun,  passed  the  other  robber  standing  in 
the  door,  who  fired  upon  him;  the  shooting 
became  general,  and  McPherson  and  Loyd 
received  wounds  from  which  they  shortly 
thereafter  died.  The  next  day  Cook  and  Sei- 
wald  were  charged  with  the  crime  and  ar- 
rested in  the  room  of  Florence  Shelton  in  a 
rooming  house  in  Denver,  where  they  had  fre- 
quently held  meetlngB.  Cook  was  sufTerlng 
froip  a  dangerous  and  recently  inflicted  gun- 
shot wound  in  the  body,  and  taken  to  the 
hospital  in  a  critical  condition.  March  11th, 
two  days  after  the  shooting,  while  Cook  was 
in  the  hospital,  Seiwald  in  his  absence  made 
a  statement  containing  10  pages  of  typewrit- 
ten matter,  to  the  chief  of  police  and  dis- 
trict attorney,  which  was  taken  in  shorthand 
by  one  Smith,  stenographer  to  the  chief.  In 
this  statement  Seiwald  attempts  to  exonerate 
himself  by  throwing  the  responsibility  for  the 
homicide  on  Cook,  with  the  evident  purpose 
of  securing  his  own  acquittal.  It  recites  their 
acquaintance  at  Leadvllle,  how  Cook  followed 
him  to  Brighton  and  persuaded  himito  come 
to  Denver ;  it  emphasizes  the  power  and  in- 
fluence Cook  acquired  and  held  over  him, 
which  he  claimed  he  could  not  resist,  and 
tells  of  Cook  giving  htm  liquor  and  persuad- 
ing him  to  drink  in  order  to  entice  him  Into 
crime;  it  recounts  their  exploits  in  Denver, 
their  meetings  at  this  rooming  house  at 
which  Cook  planned  this  and  other  robberies; 
it  narrates  conversations  with  Cook  in  which 
he  told  Seiwald  of  other  felonious  transac- 
tions and  holdups  in  which  he  had  been 
engaged;  It  tells  how  Cbok  procured  the 
weapons  and  masks  used  in  the  holdup,  and 
how  by  drink  and  influence  he  compelled 
Seiwald,  through  fear  and  persuasion,  to  go 
with  him  to  the  saloon  that  night;  that  It 
was  he  who  stood  in  the  door,  and  Cook  who 
advanced  to  the  center  of  the  room  and 
killed  the  two  men;  that,  when  he  realized 
the  purpose  and  saw  what  Cook  had  done, 
the  power  and  Influence  over  him  was  brok- 
en, and,  firing  one  shot  in  the  direction  of 
Cook,  he  fled  from  the  place,  that  being  the 
only  shot  he  fired,  leaving  the  Intended  in- 
ference that  it  was  he  and  not  the  officer  who 
wounded  Cook;  that  he  went  to  the  saloon 
against  his  will,  and  he  took  no  part  in  the 
homicide.  This  statement  was  marked  EIx- 
hlblt  D.  Throughout  the  trial  Seiwald  in  his 
defense  attempted  to  establish  the  guilt  and 
responsibllllsr  of  Cook  for  killing  theae  men, 
and  his  own  Innocence,  and  Cook  was  equally 
emphatic  in  maintaining  his  Innocence  and 
In  his  denunciations  of  Sdwald.  If  they  had 
been  friends,  they  at  least  seemed  to  be 
bitter  enemtes  at  the  trial,  and  it  would  be 
difficult  to  conceive  of  a  case  where  two  men 


on  trial  jointly  had  more  hostile  and  antag- 
onistic defenses. 

On  the  afternoon  of  the  day  when  Selwald's 
statement  was  made,  the  chief  of  police,  ac- 
companied by  his  stenographer,  a  representa- 
tive of  the  district  attorney's  office,  and  a 
couple  of  patrolmen,  visited  Cook  at  the  hos- 
pital, and  the  stenographer  read  to  him  Sel- 
wald's* statement.  What  occurred  there  was 
related  on  Qie  trial  by  the  stenograidier  when 
examined  for  the  people  by  deputy  district 
attorney  McComb  as  foUows:  "Q.  Do  you 
know  the  defendant  Cook?  A.  I  have  seen 
him  before.  Q.  Where  did  yon  see  him  the 
first  time?  A.  I  saw  him  in  St  Joseph's  hos- 
pital. Q.  Who  was  present?  A.  Well,  there 
was  the  chief  of  police  and  the  deputy  dis- 
trict attorney,  BaUey,  and  yourself,  and  my- 
self and  patrolman  Carl  Wilson,  and  I  be- 
lieve that  was  alL  Q.  Where  was  the  de- 
fendant Cook  at  the  time  you  have  described? 
A.  He  was  lying  in  a  cot  in  a  room  in  St 
Joseph's  hospital.  Q.  Now,  Mr.  Smith,  you 
may  state,  if  you  will,  what  you  did,  or  what 
yon  said  in  the  presence  of  Mr.  Cook  and 
Mr.  Seiwald?  A.  I  took  the  stenographic 
notes  that  I  had  made  of  the  confession  of 
Seiwald,  and.  In  the  presence  of  the  persons 
that  I  named,  I  read  them  to  the  defendant 
Cook,  as  I  sat  by  the  bedside.  Q.  How  far 
would  you  say  that  you  were  away  from  the 
defendant  Cook  at  the  time  you  were  read- 
ing the  statement  of  Seiwald,  as  you  have 
described?  A.  Well,  I  was  right  close  to  the 
bed,  not  over  three  feet  from  his  head.  Q. 
What  statement  do  you  mean  that  yon  read? 
A.  The  statement  that  I  had  taken  in  the 
office  of  the  chief  that  morning,  the  same 
morning  of  the  statement  of  Seiwald.  Q.  Is 
that  the  one  that  you  have  referred  to  as 
having  extended  and  being  Exhibit  D.?  A. 
Tes,  sir;  the  same  statement  Q.  Was  there 
anything  else  said  to  the  defendant  Cook  at 
that  time,  or  in  the  presence  of  Cook  and 
Seiwald,  by  any  other  person  than  yourself, 
if  yon  remember?  A.  Yes;  he  was  asked 
by  you  if  he  had  heard  the  questions  and  an- 
swers that  were  read  to  him,  and  asked  wha( 
he  had  to  say  about  the  matter,  and  what 
was  his  side  of  the  story,  and  he  denied  know- 
ing Seiwald,  or  that  he  had  ever  seen  him 
before.  He  was  asked  how  he  got  shot  and 
he  said  he  didn't  know;  and  he  was  asked 
If  he  did  not  know  that  he  had  killed  two 
men,  and  he  shook  his  head  and  denied  every- 
thing. Q.  Do  you  remember  at  that  time  of 
anything  else,  other  than  you  have  testified 
to,  that  took  place  In  the  room  where  Cook 
and  Seiwald  were?  A.  Why,  no,  sir;  I  be- 
lieve that  Is  all." 

Other  witnesses  who  were  present  testified 
that  Cook  was  taiterrogated  after  the  reading 
of  this  statement  to  him,  and  be  said  he  had 
nothing  to  say. 

An  Information  was  thereafter  filed  against 
Cook  and  Seiwald  charging  them  Jointly 
with  murder.  Whereupon  Cook  filed  the  fol< 
lowing  motion  for  a  severance:  "Comes  now 
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Oscar  Cook,  one  of  the  defendants  In  the 
above-styled  cause,  by  J.  S.  Dickey,  Jr.,  his 
attorney,  and  respectfully  moves  the  court 
that  the  trial  of  the  two  defendants  In  this 
cause  be  separated,  and  that  the  defendant 
Oscar  Cook  be  permitted  to  go  to  trial  alone, 
for  the  following  reasons,  to  wit:  (1)  That 
there  Is  evidence  which  does  not  relate  to  the 
reputation  of  this  defendant,  and  Which 
would  be  material  and  admissible  as  to  this 
defendant,  If  tried  Jointly  with  Edward  Ia 
Seiwald,  but  which  would  be  immaterial  and 
inadmissible  as  to  this  defendant,  if  tried 
alone.  (2)  That  evidence  wUl  necessarily  be 
admitted  in  the  prosecution  or  defense  of  the 
defendant  Edward  Seiwald,  which,  though 
'  inadmissible  on  the  trial  of  Oscar  Cook  alone, 
will,  if  the  Joint  trial  be  allowed,  unavoid- 
ably reach  the  ears  of  the  Jury,  to  the  fatal 
prejudice  of  the  defendant  Oscar  Cook, 
whereby  his  constitutional  right  to  trial  by 
Jury  will  be  violated  and  the  life  and  liberty 
of  this  defendant  hazarded,  without  author- 
ity of  law."  This  motion  was  denied,  and 
they  were  tried  Jointly  against  Cook's  pro- 
test On  the  trial,  Seiwald's  statement  Ex- 
hibit D,  read  to  Cook  at  the  hospital,  was 
offered  by  the  district  attorney,  admitted, 
and  read  to  the  Jury  as  evidence  for  the 
people  against  Cook,  over  his  objection. 

[1]  2.  Two  errors  are  assigned:  First,  de- 
nying the  motion  for  a  separate  trial;  sec- 
ond, admitting  Seiwald's  statement  as  evi- 
dence for  the  people  against  Cook.  Both  are 
well  taken.  The  first  error  arose  in  denying 
u  separate  trial.  The  second  would  probably 
have  been  avoided  if  Seiwald  had  been  tried 
separately,  as  the  statute  requires  in  such  a 
case.  The  statute  (Laws  of  1881,  p.  132)  is 
as  follows:  "When  two  or  more  defendants 
are  Jointly  indicted  for  any  felony,  any  de- 
fendant against  whom  there  is  evidence, 
which  does  not  relate  to  the  reputation  of 
such  defendant,  and  which  would  be  material 
and  admissible  as  to  such  defendant,  if  tried 
separately,  but  which  would  be  inadmissible 
as  to  any  other  of  said  Joint  defendants  if 
tried  alone,  such  defendant  against  whom 
evidence  as  aforesaid,  Is  material  and  ad- 
missible, shall  be  tried  separately.  In  all 
other  cases,  defendants  Jointly  Indicted  or 
prosecuted,  shall  be  tried  separately  or  Joint- 
ly in  the  discretion  of  the  court"  R.  S. 
1908,  {  1981. 

lUnstrated  by  this  case,  it  means  that 
when  two  defendants  are  Jointly  indicted, 
and  there  is  evidence  for  the  prosecution  ad- 
missible against  one  (Seiwald),  If  tried  sep- 
arately, and  inadmissible  as  to  the  other 
(Cook),  if  tried  alone,  the  defendant  against 
whom  such  evidence  is  admissible  (Seiwald) 
shall  be  tried  separately.  Seiwald's  state- 
ment was  admissible  against  him  tried  either 
Jointly  or  separately,  but  not  admissible 
against  Cook  tried  alone,  in  which  case  the 
statute  says  Seiwald  shall  be  tried  separate- 
ly. But  the  severance  must  be  requested; 
the  court  would  not  act  upon  its  own  motion. 


Trying  Seiwald  separately  was  but  granting 
Cook's  motion  for  a  severance,  and  this  he 
could  demand  as  a  matter  of  right  under  the 
statute.  Davis  v.  People,  22  Colo.  1,  43  Pac. 
122. 

In  this  Davis  Case  five  defendants  were 
Jointly  indicted  for  conspiracy.  One  made  a 
confession,  after  the  consummation  of  the 
conspiracy,  implicating  the  others,  and  it 
was  admissible  against  him  tried  either 
Jointly  or  separately,  but  not  admissible 
against  his  codefendants.  Held,  that  upon 
motion  for  a  severance  under  the  statute,  the 
defendant  who  made  the  confession  and 
against  whom  it  was  admissible  must  be 
tried  separately  from  the  others,  who  could 
move  for  a  severance  as  a  matter  of  right 

The  claim  made  below  and  here  by  the 
people  is  that  to  entitle  Cook  to  a  sever- 
ance under  the  statute,  his  motion  must 
show  that  there  is  evidence  ctp  the  part  of 
the  people  admissible  against  him  if  tried 
separately,  but  Inadmissible  against  Seiwald 
tried  alone.  In  other  words,  that  Seiwald 
and  not  Cook  must  ask  for  a  separate  trial 
on  account  of  Seiwald's  statement  II  this 
is  the  meaning  of  the  statute,  it  was  impos- 
sible for  Cook  to  obtain  a  severance  on  the 
ground  that  as  to  him,  Seiwald's  statement, 
Exhibit  D,  was  inadmissible,  which  would 
place  a  foolish  and  senseless  construction  up- 
on the  statute  not  intended  by  the  Legisla- 
ture. In  what  manner  could  a  severance 
benefit  Cook  on  account  of  evidence  admis- 
sible as  to  him  but  inadmissible  as  to  Sei- 
wald? Why  should  Seiwald  be  given  a  sev- 
erance because  he  made  a  statement  incrim- 
inating himself,  which  would  be  evidence 
against  him  in  any  event  tried  jointly  or 
separately?  The  purpose  of  the  statute  la  to 
provide  a  separate  trial  where  a  Joint  trial 
would  prejudice  the  rights  of  others  by  the 
introduction  of  testimony  immaterial  and  In- 
admissible as  to  them  if  tried  alone,  and  to 
prevent  this  the  statute  provides  for  a  sev- 
erance; but  it  does  not  specify  the  person 
who  may  ask  for  the  severance.  It  is  fair 
to  presume  however,  that  the  statute  was 
passed  for  the  benefit  of  the  defendant  whose 
rights  would  be  prejudiced.  Using  this  case 
again  as  an  illustration,  it  means  that  Sei- 
wald, the  defendant  against  whom  the  evi- 
dence was  admissible,  but  incompetent  and 
inadmissible  as  to  Cook  tt  tried  alone,  shall 
be  tried  separately,  but  it  does  not  say  Sei- 
wald must  make  the  motion.  It  does  not 
name  the  moving  party.  We  have  attempted 
to  show  that  Cook  was  the  only  defendant 
who  might  be  prejudiced  by  a  Joint  trial  or 
who  could  be  benefited  by  a  severance.  Bo 
naturally  he  would  be  the  moving  party  be- 
cause he  was  the  only  person  Interested  in 
the  motion.  The  separate  trial  of  Seiwald, 
commanded  by  the  statute,  in  such  a  case, 
was  to  protect  Cook,  not  Seiwald,  against 
the  danger  of  incompetent  and  inadmissible 
evidence.  To  grant  Seiwald  a  severance 
would  avail  him  nothing.    The  evidence  wsa 
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admissible  against  him  In  any  event,  tried 
separately  or  with  Cook.  On  tbe  other  hand, 
bla  statement  might  prove  fatal  to  Cook. 
Therefore  Cook  had  a  right  to  move  for  a 
severance,  and  trying  Selwald  separately 
gave  Cook  a  severance. 

There  may  be  language  in  Moore  v.  People, 
31  Colo.  345,  346,  ?3iPac.  SO,  in  conflict  with 
this  interpretation  of  the  statute  which  mis- 
led the  trial  court,  if  so,  It  must  yield  to 
the  law  as  herein  annonnoed.  A  careful  ex- 
amination of  that  case,  however,  discloses 
that  it  did  not  turn  upon  a  construction  of 
the  statute.  The  court  expressly  held  in 
that  case  that  the  evidence  was  admissible 
against  all  the  defendants,  so  that  there  was 
no  call  for  a  construction  of  the  statute. 

[2]  We  do  not  wish  it  understood  that  we 
approve  the  form  of  the  motion  or  the  show- 
ing made  in  support  thereof  as  a  precedent 
in  all  cases.  There  was  no  objection  made 
on  these  grounds,  either  here  or  in  the 
court  below.  The  severance  was  denied  be- 
low, and  the  refusal  to  grant  the  motion  is 
justified  here  by  the  Attorney  General,  ob  the 
ground  that,  under  our  construction  of  the 
statute  In  the  Moore  Case,  Cook  could  not 
make  the  motion.  We  thlnJi  the  case  made, 
both  here  and  in  the  court  below,  sufficiently 
admits  the  existence  of  evidence  to  sustain 
the  motion  which  was  denied,  not  because  it 
was  unsupported,  but  because  it  was  er- 
rbneously  assumed  that  Cook  could  not  make 
it  The  trial  demonstrated  that  the  motion 
was  well  taken,  and  tbe  district  attorney  at 
the  time  it  was  argued  not  only  had  Seir 
wald's  statement  in  his  possession,  but  knew 
then  he  Intended  to  .use  it  This  sufficiently 
explains  why  he  did  not  resist  the  motion 
upon  the  ground  tbat  it  was  not  true  or  was 
unsupported.  All  the  facts  and  circumstanc- 
es, taken  together,  speak  with  sufficient 
force  to  demonstrate  that  those  connected 
with  the  trial  understood  that  this  statement 
was  to  be  used  as  evidence  against  Cook,  and, 
in  tlie  absence  of  objections  made  at  the  time, 
the  motion  for  a  severance  will  be  treated 
as  sufficiently  sustained. 

[3]  However,  if  it  could  be  held  that  the 
court  properly  overruled  Cook's  motion  for 
a  severance  because  it  was  unsupported,  stUl 
the  court's  action  in  admitting  Exhibit  D  as 
evidence  against  him  was  erroneous.  There 
were  several  statements  or  confessions  of 
Seiwald  offered  in  evidence,  made  subsequent 
to  tbe  commission  of  the  crime,  to  which 
Cook  objected  as  evidence  against  him.  The 
district  attorney  conceded  the  objection  well 
taken  except  as  to  Exhibit  D,  read  to  Cook 
at  tbe  hospital  which  the  prosecution  claimed 
was  evidence  against  him.  In  answering  an 
inquiry  of  the  court,  the  district  attorney 
said  Exhibit  D  was  offered  against  both  de- 
fendants. The  court  sustained  the  district  at- 
torney's contention,  to  which  Cook  objected, 
and  claimed  that  Exhibit  D  was  not  com- 
petent evidence  against  him.  The  court  then 
tolA  tbe  Jury  that  Selwald's  statements  other 


than  Exhibit  D  were  evidence  against  him 
only,  but  that  Exhibit  D  was  evidence  against 
them  both.  Because  Cook  did  not  present 
and  ask  an  instruction  at  the  close  of  the 
evidence  that  Exhibit  D  should  not  be  con- 
sidered as  evidence  against  him  is  immate- 
riaL  The  court  ha4  the  opportunity  and  pass- 
ed squarely  upon  the  question,  when  it  told 
the  Jury,  over  Cook's  objection,  that  Exhibit 
D  was  admissible  as  evidence  against  both. 
There -was  no  oversight  in  this  matter,  and 
the  court  was  not  misled. 

[4,  S]  3.  Begarding  the  admisslUlity  of  Ex- 
hibit D  in  evidence  against  Cook,  the  law, 
seems  to  be  that  while  statements,  confes- 
sions, and  admissions  of  guilt  made  by  one  of 
several  persons  Jointly  indicted  and  tried  for 
the  same  offense  are  admissible  against  the 
person  making  them,  they  are  not  admissible 
against  his  codefendants,  unless  made  in 
their  presence  and  (issented  to  by  them.  At 
any  rate,  we  think  the  statement  of  Selwald 
read  to  Cook  was  not  admissible  in  evidence 
against  Cook,  unless  he  had  expressly  or  im- 
pliedly admitted  it  was  true.  12  Cyc.  440. 
It  is  claimed  by  the  Attorney  General  that 
the  sthtement  was  admissible  because,  when 
read  to  him,  Cook  remained  silent  and  by 
bis  silence  he  tacitly  acquiesced  In  the  truth 
of  the  statement.  In  the  first  place,  the  con- 
tention that  Cook  remained  silent  is  not 
borne  out  by  the  facts,  as  the  evidence  shows 
that  he  denied  everything,  and  said  he  bad 
nothing  to  say.  Again,  the  rule  that  silence 
g^ives  consent  is  or  Is  not  applicable,  accord- 
ing to  all  the  surrounding  circumstances  and 
conditions  under  which  the  statement  is 
made.  If  the  circumstances  are  such  as  to 
show  that  the  party  did  not  intend  to  commit 
himself,  then  no  inference  of  assent  can  be 
drawn  from  sUence.  Or,  'putting  it  another 
way,  the  circumstances  ought  to  show  that 
the  party  intended  to  commit  himself  by  his 
silence.  It  can  hardly  be  said,  under  tbe  cir- 
cumstances of  this  case,  that  this  long  state- 
ment read  to  Cook  when  he  was  confined  to 
his  cot  in  the  hospital  suffering  from  a  severe 
gunshot  wound,  and  in  tbe  custody  of  the 
law,  comes  within  this  rule.  State  v.  Mc- 
Cnllnm,  18  Wash.  394,  51  Pac.  1044;  Common- 
wealth V.  Kenney,  12  Mete.  (Mass.)  235,  46 
Am.  Dec  672;  Geiger  v.  State,  70  Ohio  St 
400,  71  N.  B.  721 ;  State  v.  Epstein,  25  R.  I. 
131,  66  Atl.  204;  Merrlweather  v.  Common- 
wealth, 118  Ky.  870,  82  S.  W.  592,  4  Ann.  Cas. 
1089. 

[B]  4.  It  is  claimed,  not  by  the  Attorney 
General,  but  by  some  members  of  this  court 
that  Cook's  right  to  a  fair  trial  was  i^ot  prej- 
udiced by  the  use  of  Seiwald's  statement 
against  him,  for  the  reason  that  he  put  Sel- 
wald upon  the  witness  stand  in  bis  own  de- 
fense, and  that  Selwald,  while  on  the  stand 
as  Cook's  witness,  testified,  in  substance,  to 
the  matters  contained  in  the  statement 
While  the  bill  of  exceptions  reads,  in  the 
memorandum    made    by    the    stenographer 
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wben  witnesses  were  called,  u  follows:  "Bd- 
vrard  L.  Selwald  one  of  the  defendants  pro- 
duced, sworn  and  examined  In  behalf  of  de- 
fendants, testified  as  follows:  (Direct  ex- 
amination by  Mr.  Bottom)" — we  do  not  think 
the  record  conclnalTely  shows  that  Selwald 
was  In  any  sense  Cook's.wltness.  The  whole 
record  shows  the  contrary.  Mr.  Bottom  was 
Selwald's,  not  Cook's,  attorney.  As  before 
stated,  they  were  Jointly  Informed  against, 
and  the  Jury  was  trying  them  together  In  one 
case  Cook  had  constantly  endeavored  to 
segregate  his  defense  from  that  of  Selwald's, 
the  defense  of  each  was  antagonistic  to  the 
other,  the  record  shows  that  they  quarreled 
throughout  the  trial,  and  there  was  not  the 
sllghest  harmony  between  them,  thdr  at- 
torneys or  th^  defenses.  Under  such  a 
record,  it  is  preposterous  to  hold  that  Cook 
put  Selwald  on  the  witness  stand,  or  that  he 
was  in  any  sense  Cook's  witness,  merely  be- 
cause the  stenographer  used  the  word  "de- 
fendants" li^tead  of  "defendant"  in  his  re- 
citation. The  language  there  used  is  not 
conclusive  and  must  be  construed  In  the  light 
of  the  whole  record.  When  so  construed,  it 
Is  clear  that  Selwald  was  called  and  testified 
in  his  own  behalf,  and  not  for,  but  against. 
Cook. 

[7]  Were  we  to  assume  that  Selwald  was 
called  and  testified  as  a  witness  for  both  de- 
fendants, that  would  not  cure  or  waive  all 
the  prejudice  resulting  from  the  admission  of 
Exhibit  D  as  evidence  against  Cook.  As  be- 
fore stated,  Bxhiblt  D  tells  of  other  alleged 
robberies  an^  crimes  planned  and  committed 
by  Cook  In  different  parts  of  the  country,  in 
no  wise  pertaining  to  the  offense  then  being 
investigated,  which  were  not  mentioned  by 
Selwald  in  his  testimony.  These  matters  con- 
tained in  the  statement  of  Selwald,  if  be- 
.lieved  by  the  Jury,  would  prejudice  them 
against  Cook,  and  affect  his  credibility  as  a 
witness  In  his  own  behalf. 

OABBERT,  J.  (dissenting).  The  Judgment 
of  the  district  court  should  be  afllrmed.  The 
motion  of  defendant  for  a  severance  was 
wholly  insufQdent  and  was  properly  over- 
ruled. It  is  true  that  under  our  statute  a 
separate  trial  should  be  granted,  where  it  is 
made  to  appear  that  a  defendant  will  be 
prejudiced  on  a  Joint  trial  by  the  admisstoh 
of  evidence  which  is  not  admissible  as 
against  him,  but  which  is  competent  as 
against  his  codefendant  But  this  must  be 
made  to  appear  in  support  of  a  motion  for  a 
severance,  not  by  merely  stating  that  at  the 
trial  evidence  will  be  admitted  which  is  not 
competent  as  against  the  moving  defendant, 
but  is  competent  a^lnst  his  codefendant; 
but  the  evidence  which  it  is  claimed  is  in- 
competent must  be  set  out,  so  that  the 
court  will  be  given  the  opportunity  to  de- 
termine whether  or  not  the  defendant  mov- 
ing for  a  severance  may  be  prejudiced  by 
testimony  competent  as  to  his  co-defendant, 


but  not  admissible  as  to  blm.  Bncb  bas 
been  the  recognized  practice  in  this  Jorladic^ 
tion.  Davis  v.  People,  22  Colo.  1,  48  Pac. 
122;  Moore  v.  People,  81  Colo.  886, 78  Pac.  90. 

In  what  other  manner  can  the  court  be  ad- 
vised whether  the  severance  should  be  grant- 
ed? The  motion  In  the  case  at  bar  did  not 
state  a  single  fact  nor. a  scintilla  of  evidence 
which  it  was  claimed  woald  be  introduced  on 
the  part  of  the  prosbcntton  and  woold  be 
competent  as  against  the  defendant  Slewald 
and  incompetent  aa  to  Cook  to  support  it, 
and  was  thereftne  properly  ovamled. 
Hence  the  defendant  Cook  is  not  In  a  posi- 
tion to  urge  that  he  was  prejudiced  by  bdng 
tried  Jointly  with  Slewald,  and  his  case  is 
no  different  from  what  it  would  have  been 
had  he  not  Interposed  the  motion.  The  con- 
fession or  statement  of  Slewald  was  tin- 
questionably  admissible  against  him  and,  as 
he  was  being  tried  Jointly  with  Cook,  could 
not  be  excluded  because  it  was  not  com- 
petent as  to  the  latter.  His  right  and  reme- 
dy was  to  request  an  instruction  to  the  Jury 
to  the  effect  that,  in  determining  his  guilt 
or  innocence,  Slewald's  statement  or  confee- 
sion  should  not  be  considered.  Williams  v. 
State,  81  Ala.  1,  1  South.  179,  00  Am.  Bep^ 
138.    No  such  request  was  made. 

In  brief,  the  object  of  the  statute  requir- 
ing a  separate  trial  of  a  defendant  Jointly  in- 
dicted with  another  for  the  commission  of  a 
crime,  when  it  is  made  to  appear  on  motion 
of  one  that  testimony  admissible  against  the 
other  is  not  admissible  against  him,  is  to  se- 
cure the  moving  defendant  a  trial  wherein 
only  evidence  competent  as  against  him  will 
be  introduced.  But  this  Is  a  privilege  which 
he  must  exercise  in  apt  time  and  in  the  right 
manner,  otherwise  It  Is  waived.  If  he  does 
not  take  advantage  of  the  privilege  conferred 
by  the  statute,  then  wben  testimony  is  In- 
troduced at  the  Joint  trial  which  is  compe- 
tent as  against  his  codefendant  but  not  as 
to  him,  he  must  request  an  instruction  ex- 
cluding such  testimony  from  the  considera- 
tion of  the  Jury  as  to  him.  If  he  does  not, 
no  question  on  the  subject  Is  presented  for 
review. 

Independent  of  these  considerations,  the 
record  discloses  that  the  admission  of  Sle- 
wald's confession  could  not  in  any  possible 
view  of  the  case  have  prejudiced  Cook.  Aft- 
er Slewald's  statement  was  read  to  the  Jury, 
he  was  called  to  the  stand  and  examined  as 
a  witness  on  behalf  of  defendants.  That  Is 
what  the  bill  of  exceptions  states,  and  we 
are  not  at  liberty  to  assume  a  fact  which  the 
record  contradicts,  Slewald's  testimony,  as 
thus  plldted,  agreed  in  all  substantial  par- 
ticulars with  his  statement  He  detailed  the 
commission  of  the  crime,  the  part  each  took, 
and  the  statement  of  Cook  both  before  and 
after  the  homicide.  Clearly  when  Cook  Join- 
ed in  having  Siewald  placed  upon  the  stand 
as  a  witness  for  both,  and  from  an  examlna- 
tlon  as  a  witness  Siewald  stated  substantial- 
ly what  he  had  stated  In  his  confession. 
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which  had  heen  admitted.  Cook  cannot  be 
beard  to  snccessfnlly  assert  that  error  was 
committed  In  the  admission  of  Siewald's  con- 
fession for  any  reason  or  upon  any  ground. 
The  writer  is  authorized  to  state  that  Mr. 
Justice  BAILET  concurs  In  this  opinion. 


(56  Colo.  5OT) 

BOLTON  T.  BENNETT. 
(Supreme  Court  of  Colorado.     Felk  2,  1914.) 

1.  BnoTMCNT  (I  68*)— Actions— Pleamno. 

A  complaint,  seekine  to  eBtablisb  the  ri^ht 
to  and  for  possession  or  real  properbr,  which 
alleged  ownership  in  fee  in  the  plaintifc  and  a 
wrongful  detainer  by  the  defemdant,  is  suffi- 
cient, under  Mills'  Ann.  Code,  |  267,  providing 
that  the  complaint  in  such  action  shall  allege 
that  the  defendant  wrongfully  ousted  plaintiff, 
or  wrongfully  withholds  possession. 

[Ed.  Note.— For  other  caaes,  see  Ejectment, 
Cent  Dig.  H  154-167:   Dec  Dig.  i  63.*] 

2.  Public   JjAjidb  J|   39*)  — Town    Sites- 
Deeds— Attack— Cou.atbbai.  Attack. 

Where  a  town  site  was  patented  to  the 
mayor  for  the  use  and  benefit  of  the  inhabitants, 
the  validity  of  a  deed  duly  executed  by  the 
mayor  cannot  be  collaterally  attacked  for  mat- 
ters not  appearing  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {{  83-60,  92-69 ;    Dec.  Dig.  I  36^ 

8.  PtTBuo   La'ndb    (I   36*)  — TowK   Sites  — 
DebdS'-Coixatxbai.  Attack— Pebsorb  En- 

TITUBD. 

Where  a  town  site  was  patented  to  the 
mayor  in  trust  for  the  benefit  of  the  inhabitants, 
one  not  coming  within  the  grant  to  the  mayor 
has  no  interest  entitling  him  to  attack  the  va- 
lidity of  the  mayor's  deed,  where  the  defeat  is 
not  apparent  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  U  83-90,  92-90;    Dec  Dig.  f  39.*] 

4  Taxation   (f  362*)  —  Abbesbuent  —  What 

Conbtitctbb. 

TTnder  Rev.  St  1908,  {  5700,  providing  that 
the  county  treasurer,  after  the  tax  list  is  de- 
livered to  him,  shall  proceed  to  list  value,  and 
assess  all  omitted  property,  it  Is  not  a  suffi- 
cient assessment  of  omitted  lot  7  for  the  awessor 
to  include  it  in  the  tax  list,  assessing  lot  8  by 
mere  pencil  notation  in  the  margin,  the  valua- 
tion of  lot  8  and  the  description  not  being  chang- 
ed ;  and  hence  a  tax  deed  issued  on  such  assess- 
ment is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  601 ;    Dec  Dig.  f  862.*] 

6.  Taxation  ({  788*)— Tax  Deeds. 

There  is  a  presumption  in  favor  of  a  tax 
deed  which  makes  it  prima  facie  evidence  that 
the  property  conveyed  was  listed  and  assessed 
as  reqmred  by  law. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  1655,  1657, 1559-1668;  Dec.  Dig. 
I  788.*] 

Error  to  District  Court,  Saguache  County; 
Charles  O.  Holbrook,  Judge. 

Action  by  Clifford  E.  Bennett  against  John 
W.  Bolton.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Albert  L.  Moses,  of  Alamosa,  for  plalntUC 
In  error.  Palmer  *  True,  of  Saguache,  for 
defendant  In  error. 

BAILEY,  J.  The  action  Involves  the  own- 
anhlp  and  right  to  the  possession  of  the 
east  26  feet  of  lots  7  and  8,  block  B  of  the 


town  of  Bonanza,  In  Saguache  ooonty.  In 
the  fall  of  1904,  Boltcm,  plaintiff  In  error,  de- 
fendant below,  moved  Into  a  vacant  house 
on  this  property.  On  April  14,  1911,  Ben- 
nett, defendant  in  error  here,  plaintiff  below, 
served  Bolton  with  notice  to  v&cate.  Bolton 
thereupon  examined  the  title  of  the  property 
and  found  that  Bennett  had  purchased  it  of 
his  father  In  1908,  who  acquired  tttie  thereto 
In  1801.  This  search  also  disclosed  what 
purported  to  be  an  outstanding  tax  sale  cer- 
tlflcate  for  taxes  of  1892,  whldi  Bolton  pur- 
chased. A  tax  deed  for  the  property,  based 
on  such  certificate  was  duly  executed  and 
delivered  to  him  on  September  6,  1911.  Thus 
fortified  Bolton  refused  to  surrender  pos- 
session. 

The  amended  complaint  alleges  ownership 
In  fee  and  right  of  possession  In  plaintiff, 
and  wrongful  detainer  by  defendant  A  gen- 
eral demurrer  was  interposed,  overruled, 
and  defendant  answered  by  a  goieral  denial, 
and  also  set  up  superior  title  in  hlmsdf 
through  the  tax  deed. 

To  establish  his  titie  plaintiff  introduced, 
among  others,  a  deed  of  the  property  from 
the  corporate  authorities  of  the  town  of 
Bonanza,  signed  "J.  M.  Hewes,  Mayor,"  to 
J.  M.  Hewes,  ronote  grantor  of  plaintiff. 
The  court  excluded  testimony  offered  to  Im- 
peach this  Instrument  Defendant  offered 
his  tax  deed  In  evidence  to  establish  superior 
tiUe  In  himself,  as  alleged.  The  Jury  found 
the  plaintiff  to  be  the  owner  of  the  property 
In  fee  and  entitied  to  its  possession,  Judg- 
ment was  duly  Altered  thereon,  and  defend- 
ant prosecutes  this  writ  of  error. 

[1].  We  will  first  consider  the  alleged  er- 
ror predicated  upon  the  overruling  of  the 
demurrer  to  the  complaint,  the  contention  be- 
ing that  It  was  obnoxious  to  demurrer  be- 
cause of  failure  to  allege  therein  ouster  by 
the  defendant  Section  267,  Bfllls'  Ann.  Code, 
expressly  provides,  among  other  things,  that 
in  an  action  of  this  sort  the  complaint  shall 
state  "that  the  defendant  wrongfully  ousted 
the  plaintiff,  or  wrongfully  withholds  the 
premises  from  him,  or  both,  as  the  facts  may 
be."  The  complaint  alleged  ownership  in  fee 
In  plaintiff,  and  nnd»  the'  Code  the  addition- 
al allegation  of  wrongful  detainer  was  suffi- 
cient   The  demurrer  was  properly  overruled. 

[2,  3]  The  land  was  originally  entered  as  a 
town  site  pursuant  to  an  act  of  Congress,  and 
patented  to  one  Joseph  McAfee,  as  mayor  of 
the  town  of  Bonanza  City,  in  trust  for  the 
several  use  and  benefit  of  the  Inhabitants  of 
that  town.  J.  M.  Hewes,  mayor,  deeded  the 
property  in  question  to  J.  M.  Hewes.  The 
deftodant  contends  that  iffejudldal  error 
was  committed  in  excluding  testimony  tending 
to  show  that  J.  M.  Hewes,  mayor,  holding 
the  property  In  trust,  and  J.  M.  Hewes,  gran- 
tee named  In  the  transfer,  are  oae  and  the 
same  v^raoa.  This  was  an  attempt  at  col- 
lateral attack  pure  and  simple.    The  deed  is 


*Kw  otlkwr  cwMS  ■••  same  topio  and  Motion  NUUBBR  In  D«c  Dig.  ft  Am.  Dig.  Kajr-No.  Bwrtas  *  Bap'r  IndoxM 

Digitized  by  V^OOQ IC 


762 


138  PACIFIC  REPORTER 


(Colo. 


re^lar  on  its  face.  The  presamptlon  ob- 
tains tbat  the  officer  empowered  by  law  to 
make  conveyance  did  his  duty  In  all  respects. 
If  all  that  Is  claimed  in  this  respect  be  true, 
it  would  render  the  deed  voidable  merely, 
and  It  could  then  only  be  impeached  in  a 
direct  proceeding  brought  for  that  purpose. 
Anderson  et  al.  v.  Bartels,  7  Colo.  256,  3  Paa 
225 ;  Chever  v.  Harner,  11  Colo.  68,  17  Pac. 
496,  7  Am.  St.  Rep.  217.  Moreover,  defend- 
ant was  not  a  beneficiary  under  the  trust 
lodged  In  the  corporate  authorities,  and  there- 
fore cannot  in  this  action  question  the  platn- 
tUTs  title  on  the  ground  of  the  alleged  irreg- 
ularity. Murray  v.  Hobson,  10  Colo.  68,  13 
Pac.  921;  Palmer  v,  Galvln,  72  Cal.  183,  18 
Pac.  476. 

[4,  E]  The  remaining  question  involves  the 
validity  of  the  defendant's  tax  deed.  The 
assessment  roll  of  Saguache  county  for  1892, 
respecting  the  property  In  question,  shows 
the  following: 

Aasessment  Roll  of  Sacuache  County. 


DeBCriptlon 

Sec. 

or 

U>t 

Town 

or 
Block 

Value 

ot 
Land 

Value  ol 
Improve- 
ments 

Bonanxs  East  2E  tt 

» 

a 

20 

BO 

And  the  entry  In  the  tax  list  for  that  year 
Is  as  follows : 


Tax  LUU 

Lands. 

Description 

Sec. 

or 

Lot 

Town 

or 
Block 

Value 

of 
Land 

Value  of 
Improve- 
ments 

Bonanzas  16  n.  .!.*. 

8 

R 

20 

SO 

The  figures  "7  &"  were  Inserted  in  lead 
pencil  under  the  beading  "Description." 
The  valuation  remains  the  same  In  the  tax 
list  as  in  the  assessment  roll.  Counsel  says 
that  the  addition  of  these  figures  in  the  tax 
list  is  immaterial  unless  it  be  shown  that 
such  addition  had  been  made  after  the  tax 
roll  had  been  completed  by  the  assessor,  and 
advances  the  theory  that  the  assessor  dis- 
covered and  corrected  the  omission  before 
the  delivery  of  the  tax  list  to  the  treasurer. 
But  it  is  very  plain  the  assessor  did  not 
make  the  insertion,  as  the  assessment  roll 
itself  negatives  the  proposition  that  the  east 
25  feet  of  lot  7  was  ever  Usted,  valued  and 
assessed  by  him.  The  ink  entries  In  the  list 
made  by  the  county  derk  from  the  assessor'a 
roll  correspond  in  all  respects  therewith.  It 
is  fair  to  presume,  in  this  state  of  facts,  that 
the  pencil  insertion  occurred  after  the  list 
reached  the  treasurer's  hands.  When  the 
county  treasurer,  after  the  tax  list  is  com- 
mitted to  him,  ascertains  that  any  real  or 
personal  property  Is  omitted  from  the  tax 
list,  he  shall  forthwith  proceed  to  list,  value 


and  assess  the  same  and  enter  such  assess- 
ment In  his  tax  book.  Section  5700,  R.  S.  190S. 
It  would  be  an  unwarranted  and  dangerous 
innovation  to  say,  under  the  facts  shown  in 
this  case,  that  the  mere  Insertion  in  pencil 
of  the  figures  "7  ft"  in  the  tax  list,  which  is 
a  public  record,  constitute  a  listing,  valua- 
tion and  assessment  of  property  as  required 
by  law.  There  is  not  only  an  absence  of  any- 
thing to  show  that  the  east  25  feet  of  lot  7 
was  assessed,  but  an  affirmative  showing  that 
It  was  not.  "To  assess,"  under  our  revenue 
statutes,  means  to  make  an  official  estimate 
of  value  for  taxation  purposes.  People  ex  rel 
Hallett  V.  County  Commissioners,  27  Colo. 
86,  69  Pac.  733.  And  an  assessment  is  prima- 
ry and  indispensable.  Crawford  v.  Lothrop, 
3  Colo.  428 ;  Cooley  on  Taxation  (3d  Ed.)  p. 
911.  The  east  25  feet  of  lot  7  was  never  as- 
sessed at  all.  It  was  never  valued.  The  val- 
uation placed  upon  the  east  25  feet  of  lot  8, 
as  found  In  the  assessment  roll,  was  not 
changed  after  the  pencil  Insertion  of  "7  ft." 
Thus  the  presumption  attaching  to  a  tax 
deed,  making  it  prima  fade  evidence  that 
the  property  had  be^n  listed  and  assessed  at 
the  time  and  In  the  manner  required  by  law, 
is  overcome.  Since  there  was  no  assessment 
whatever  of  a  part  of  the  land  sold  and  de- 
scribed in  the  tax  deed,  the  sale  is  void  in 
toto,  and  the  tax  deed  a  nullity.  BlackweU 
on  Tax  TlUes  (5th  Ed.)  if  518,  619. 

It  is  unnecessary  .to  discuss  other  matters 
urged.  The  judgment  la  right,  and  la  af- 
firmed. ' 

Judgment  affirmed,    . 

MUSSER,  0.  J.,  and  WHITE,  J,  concnr. 


(50  Colo.  441) 
PEOPLE  ex  reL  COLORADO  BAR  ASS'N  v. 
TAYLOR. 

(Supreme  Court  of  Colorado.     Feb.  2,  1914.) 

1.  Attorney  amd  Clibkt  ({  11*)— "Attobhbt" 
—"Lawyer." 

"Lawyer"  and  "attorney"  are  synonymous, 
80  that  one  advertising  himself  as  lawyer  holds 
himself  out  as  attorney,  within  Rev.  St.  19U8, 
S  251,  declaring  guilty  of  contempt  one  who 
holds  himself  out  as  an  attorney,  attorney  at 
law,  or  counselor  at  law,  without  having  a  li- 
cense from  the  Supreme  Court  to  practice  law. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client.  Cent.  Dig.  §§  15,  16 ;    Dec  Dig.  §  11.* 

For  other  definitions,  see  Words  and  Phraaea, 
vol.  1.  pp.  630-632;  voL  8,  p.  7586;  voL  6.  p. 
4036.] 

2.  Attorney  and  Client  (|  II*)— Advebtib- 
INO  as  Lawyer. 

The  fact  that  any  person  may  practice  a 
certain  class  of  law  business  does  not  save  one 
advertising  himself  as  lawyer,  without  any  lim- 
itation as  to  class  of  business,  from  Rev.  St. 
1908,  §  251,  declaring  guilty  of  contempt  one 
who  holds  himself  out  as  an  attorney,  without 
having  a  license  from  the  Supreme  Conrt  to 
practice  law. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  ffi  16,  16;  Dec.  Dig.  {  11.*] 


*For  other  cases  ■••  same  topic  and  section  NUIIBER  In  Dec  Dig.  A  Am.  Dig,  Key-No.  Series  *  Rsp'r  Indexes 

Digitized  by  V^OOQ IC 


Colo.) 


PEOPLE  T.  TAYLOR 


T63 


S.    ATTOHNBT  and  ClMNT  Q  II*)— VlOLATIKO 

Obdkb  ot  Court. 

Rulee  of  the  Supreme  Court,  in  effect  an 
order  of  it  that  no  oae  shall  practice  law  ex- 
cept on  a  compliance  therewith,  and  Rev.  St. 
1008,  c.  9,  governing  the  admission  of  attor- 
ney mast  be  taken  notice  of  by  one  engag- 
ing in  the  practice  of  law,  and,  if  be  violates 
it  by  failure  to  comply  with  the  prescribed  re- 
quirements entitling  him  to  hold  himself  out  as 
licensed  to  practice  law,  he  is  guilty  of  con- 
tempt, the  same  as  one  violating  any  other  or- 
der of  court,  of  which  he  is  bound  to  take  no- 
tice. 

lEM.  Note.— For  other  cases,  see  Attorney  and 
CUent.  Cent  Dig.  «  16,  16 ;  Dec.  Dig.  1 11.*] 

Ea  banc.  Original  proceeding  by  the  Peo- 
ple, on  relation  of  the  Colorado  Bar  Associa- 
tion, against  George  Frederick  Taylor.  Judg- 
ment for  petitioner  on  pleadings. 

Hugh  McLean,  of  Denver,  for  petitioner, 
O.  N.  Hilton,  of  DeuTer,  for  respondent 

PER  CURIAM.  Information  was  filed 
against  respondent,  alleging  that  he  was  ad- 
vertising and  holding  himself  out  to  the  pub- 
lic as  an  attorney,  when  as  a  matter  of  fact 
he  was  not  licensed  to  practice  law  Ip  this 
states  and  asking  that  he  be  adjudged  guilty 
of  contempt  as  provided  In  section  251,  Re- 
vised Statutes  of  1908.  This  section  provides 
In  substance  that 'any  person  who  shall  ad- 
vertise, represent,  or  hold  himself  out  in  any 
manner  as  an  attorney,  attorney  at  law,  or 
counselor  at  law,  without  having  a  license 
from  the  Supreme  Court  of  this  state  to  prac- 
tice law,  shall  be  deemed  guilty  of  contempt. 
The  information  charged  that  Taylor  caused 
bis  name  to  be  Inserted  in  the  city  directory 
of  the  city  of  Denver  and  in  the  directory 
of  the  Colorado  Telephone  Company  as  a 
lawyer,  and  that  the  words  "George  F.  Tay- 
lor, Lawyer,"  appeared  on  hia  business  cards 
and  the  door  of  his  office,  at  421  Charles 
BIdg.,  Denver,  Colo.  The  respondent  an- 
swered, admitting  that  he  had  not  been  li- 
censed by  this  court  to  practice  law,  and 
that  he  bad  advertised  as  being  a  lawyer, 
sulMtantially  as  set  out  in  the  information. 
Petitioner  moved  for  judgment  on  the  plead- 
ings, adjudging  him  guilty  of  contempt,  and 
that  he  be  punished  accordingly. 

[1]  Respondent  urges  three  reasons  in  his 
answer  and  brief  why  he  should  not  be  ad- 
Judged  guilty:  (1)  That  the  statute  does  not 
apply  to  him,  for  the  reason  tbat  he  has 
only  advertised  as  a  "lawyer,"  and  that  the 
statute  only  embraces  those  who  advertise, 
represent,  or  hold  themselves  out  as  an  attor- 
ney, attorney  at  law,  or  counselor  at  law.  (2) 
That  the  statute  does  not  Inhibit  the  practice 
of  law  in  courts  not  of  record  by  persons  not 
licensed,  and  that  by  statute  any  person  may 
practice  In  the  county  court  while  sitting 
for  prolMtte  business,  and,  having  ttie  right  to 
practice  in  such  courts,  he  has  not  violated 
the  statnte  by  advertising  himself  as  a  law- 
yer. (3)  That  the  statute  is  Inoperatlye,  un- 
constitutional, and  void;  because  it  attempts 


to  define  and  pnnlsh  as  contempt  an  act 
which  cannot  be"  construed,  or  by  statute 
made,  a  contempt  of  coort. 

■  Webster  defines  lawyer  as:  "One  versed  in 
the  law,  or  a  practitioner  of  law;  one  whose 
profession  Is  to  conduct  lawsuits  fDr  clients, 
or  to  advise  as  to  the  prosecution  or  defense 
of  lawsuits,  or  as  to  legal  rights  and  obliga- 
tions and  other  matters.  It  Is  a  general 
term  comprehending  attorneys,  counselors, 
solicitors,  barristers,  sergeants,  and  advo- 
cates." 

It  thus  appears  that  ^awyer"  and  "at- 
torney" are  synonymous,  and  hence  any  one 
advertising  himself  as  a  lawyer  holds  himself 
out  to  be  an  attorney,  attorney  at  law,  or 
counselor  at  law. 

[2,  3]  The  second  proposition  relied  upon 
by  respondent  is  in  no  sense  involved.  He  is 
not  charged  with  having  represented  liti- 
gants in  courts  not  of  record,  nor  in  matters 
of  probate  before  tbe  county  court.  He  has 
not  limited  bis  advertisements  to  any  class 
of  business;  on  the  contrary,  from  these 
sources  it  appears  that  be  holds  himself  ont 
as  being  licensed  to  engaged  in  the  general 
practice  ot  the  law,  when  in  fact  from  his 
own  admissions  he  Is  not.  This  Is  a  clear 
violation  of  the  statute,  the  object  of  which 
is  to  protect  tbe  public  from  being  imposed 
npon  by  unlicensed  persons  advertising  them- 
selves as  licensed  to  conduct  lawsuits  for 
clients,  and  advise  them  as  to  their  legal 
rights  and  obligations. 

Chapter  0  of  the  Revised  Statutes  of  1908 
provides  in  substance  that  no  person  shall 
be  permitted  to  practice  as  an  attorney,  or 
commence,  defend,  or  conduct  any  action  In 
which  he  is  not  a  party  concerned  in  any 
court  of  record  within  this  state,  without 
having  previously  obtained  a  license  for  that 
purpose  from  tbe  Supreme  Court,  which  li- 
cense shall  constitute  the  person  receiving 
the  same  an  attorney  at  law,  and  shall  au- 
thorize liim  to  appear  in  all  courts  of  record 
in  this  state,  and  there  to  practice  In  that 
capacity  during  bis  good  behavior.  It  fur- 
ther provides  that  he  shall  take  and '  sub- 
acrlt)e  an  oath  or  afiClrmation  that  he  will 
support  the  Constitution  of  the  United  States 
and  of  the  state  of  Colorado,  and  that  he  will 
faithfully  execute  the  duties  of  an  attorney 
and  counselor  at  law  according  to  the  best 
of  his  understanding  and  abilities.  It  also 
provides  that  no  person,  with  certain  excep- 
tions not  Involved  In  this  case,  shall  t>e  en- 
titled to  receive  a  license  to  practice  as  an 
attorney  until-  the  Supreme  Court  is  satis- 
fled  by  an  examination,  either  in  open  court 
or  by  members  of  the  bar  to  be  designated  by 
tbe  court,  that  the  applicant  Is  of  good  moral 
character,  and  possesses  the  requisite  educa- 
tion and  knowledge  of  the  law  to  Justify  his 
admission  to  the  bar.  By  vlrtne  of  these 
provisions  this  court  lias  adopted  rules  pro- 
viding for  a  committee  of  law  examiners. 
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tbe  period  which  applicants  mnst  have  stnd- 
ied,  tither  In  the  office  of  a  practicing  at- 
torney or  attendance  at  a  law  school  ap- 
proved by  the  committee,  and  other  general 
educational  qualifications  of  applicants  for 
admission  to  the  bar,  that  they  must  be  of 
,good  moral  character,  and  that  such  appli- 
cants must  pass  an  approved  examination 
by  the  committee,  and  satls^  the  committee 
that  their  moral  character  Is  good,  before 
they  will  be  admitted  to  practice  law  In  this 
state. 

These  mles  are  in  effect  an  order  of  this 
court  that  no  person  shall  practice  law  In  this 
state  except  npon  a  compliance  with  such 
rules  and  the  laws  governing  the  admission 
of  attorneys,  the  main  purpose  of  which  is 
to  protect  the  public  from  being  damaged 
through  intrusting  their  legal  business  to  tn- 
competmt  and  lmproi>er  persons  rfniming  to 
be  licensed  attorneys  who  in  fact  are  not 
Any  person  engaging  In  the  practice  of  the 
law  in  this  state  is  bound  to  take  notice  of 
this  order,  and,  if  he  violates  it  by  failure 
to  comply  with  tbe  prescribed  requirements 
which  must  be  complied  with  before  he  is 
entitled  to  hold  Iiimself  out  to  the  public  as 
licensed  to  engage  in  the  general  practice  of 
the  law,  he  is  guilty  of  contempt,  the  same 
as  any  other  i)er8on  violating  an  order  of 
court  of  which  he  is  bound  to  take  notice. 

The  motion  for  Judgment  on  the  pleadings 
Is  sustained,  and  respondent  adjudged  guilty 
of  cont^npt  It  is  further  ordered  that  be 
be  fined  in  the  sum  of  $100,  and  that  he 
stand  committed  until  such  fine  is  paid. 

Motion  for  Judgment  on  pleadings  sus- 
tained. 

(5<  Colo.  460) 

OROGAN  et  aL  t.  DENVER  A  R.  G.  B.  00. 

(Supreme  Court  of  Colorado.     Feb.  2,  1914.) 

Death  (J  81»)— Rioht  or  Aonoif— Bbothkbs 

or  Dkcedent. 

Rev.  St  1908,  I  2056,  provides  that,  when- 
ever any  person  shall  die  from  injury  resulting 
from  the  negligence  of  any  employ^  operating 
a  train,  etc,  the  employer  ahall  forfeit  a  cer- 
tain, sum,  to  be  recovered  by  the  husband  or 
wife  of  decedent,  or,  if  there  be  none,  by  his 
heirs,  or,  if  decedent  be  a  minor  or  unmarried, 
then  by  his  father  or  mother.  Held,  that  de- 
cedent's brothers  and  sisters  could  not  maintain 
an  action  under  the  statute  for  damages  for 
decedent's  death  while  a  railroad  passenger. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.   f{  85,  37-46,  48;    Dec  Dig.   {  3l.»] 

Error  to  District  Court,  City  and  County  of 
Denver ;  Hubert  h.  Shattnck,  Judge. 

Action  by  Alice  8.  Grogan  and  others 
against  the  Denver  &  Rio  Grande  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Sterling  B.  Toney,  R.  Bnrge  Toney,  and 
Charlee  Clyde  Barker,  all  of  Denver,  for 
plaintiffs  in  error.  B.  N.  Claris  and  J.  O. 
McMnrry,  both  of  Dmver,  for  defendant  in 
error. 


HILL,  J.  This  Is  an  action  under  section 
2056,  Revised  Statutes  1908,  by  brothers  and 
siEters  to  recover  damages  of  a  railroad 
company  for  the  death  of  their  brother,  al- 
leged to  have  been  caused  by  the  negligence 
of  tbe  company  wUle  he  was  a  passenger 
npon  one  of  its  trains.  A  demurrer  was  sus- 
tained to  the  complaint  Tills  is  tbe  founda- 
tion of  the  errors  assigned. 

Assnmlng  that  the  complaint  allegei^ 
(whidi  is  in  dispute)  that  the  deceased  left 
surviving  blm  no  widow,  child,  children,  the 
descendants  of  children,  or  father,  or  mother, 
and  that  the  plaintifCB  wore  and  are  all  the 
brothers  and  sisters  tliat  he  ever  had,  are 
they  entitled  to  maintain  the  action?  It  la 
conceded  that  no  right  to  recover  damages 
resulting  from  death  was  recognized  at  com- 
mon law,  and  that  the  plaintiffs'  right  In  thia 
instance,  if  they  Iiave  any,  must  arise  from 
this  statute.  In  Hlndry  v.  Holt,  24  Colo. 
464,  61  Pac  1002,  39  L.  a  A.  851,  65  Am.  St 
Rep.  235,  it  was  held  that  the  words  "heir 
or  heirs"  as  used  in  the  second  subdivision 
of  this  section  do  not  include  all  those  en- 
titled under  certain  conditions  to  share  in 
the  estate  of  a  person  dying  intestate,  bat 
as  therein  used  were  intended  to  mean  the 
child  or  children  of  the  deceased.  Whether 
this  would  carry  with  it  the  descendants  of 
a  child  was  not  stated,  and  is  not  involved 
here.  The  reasons  given  fbr  the  construction 
placed  upon  the  act  are  unquestionably 
sound;   it  is  unnecessary  to  reiterate  them. 

The  contention  that  the  action  in  Hlndry 
V.  Holt,  supra,  was  brought  under  secti6ns 

2057  and  2058,  Revised  Statutes,  and  for 
that  reason  its  conclusions  are  not  appli- 
cable to  this  case,  is  not  well  taken.    Section 

2058  provides  that  all  damages  accruing 
under  section  2057  shall  be  sued  for  and  re- 
covered by  the  same  parties  and  in  the  same 
manner  as  provided  in  section  2056,  supra. 
It  follows  that  the  parties  who  may  bring 
the  action  are  in  each  Instance  Intended  to 
be  the  same;  accepting  the  construction  giv- 
en to  section  2056  in  Hlndry  v.  Holt,  supra, 
it  does  not  include  the  brothers  and  sisteia 
of  the  deceased. 

The  Judgment  is  affirmed. 
Affirmed. 

MUSSBR,  a  J.,  and  OABBBRT,  J.,  concor. 


(56  Colo.  49S> 
BOATSMAN  ▼.  STOCKMEN'S  NAT.  BANK. 
(Supreme  Court  of  Colorado.  Feb.  2,  1914.) 
Barks  ard  Barking  (|  138*)— PATianr  on 

FOBGKD    DKKD— LlABIUTT. 

W.,  without  the  knowledge  or  consent  of 
M.,  owner  of  land,  using  throughout  the  trans- 
action the  name  of  M.,  who  was  not  known  by 
N.,  wrote  N.  proposing  a  quick  sale  of  tbe  land, 
and  asking  an  oCCer.  N.  telegraphed  a  low 
offer  of  $2,500,  which  was  accepted;  and  he 
was  directed  to  send  a  deed  for  execution,  which 
he  did,  and  to  send  draft  to  defendant  bank  to 


•ror  other  cwos  sm  same  topic  mA  soctloa  NUMBSa  tn  Dm.  Dig.  A  Am.  Dig.  Kay-No.  SailM  *  Bop'r 

Digitized-by  V^OOQ  IC 


Goto.) 


BOATSMAN  t.'  STOCKMEN'S  SA.T.  BANK 


765 


pay  (or  land.  W.  «x«cnted  and  acknowledged 
the  deed  in  M.'s  name,  and  presented  it  to  the 
kank.  Tlie  money  not  being  there,  defendant 
at  W.'s  request,  telegraphed  N.'a  bank:  "Deed 
M.  to  N.  duly  ezecQted  and  in  onr  lurnds.  M. 
wants  money  wicfd  to  this  bank  or  will  call 
deal  off" — and  In  answer  received  telegraph: 
"If  deed  is  regular,  pay  M.  $2,500.  We  re- 
mit" HM,  defendant  was  not  liable  to  N.  for 
the  money  it  paid  W. ;  the  negligence  of  N. 
having  increased  its  ordinary  risk,  and  the 
payment  having  been  made  to  the  one  to  whom 
N.  intended  it  should  be. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  0«Bt  Die.  H  308-106;  Dec.  Dig.  | 
138.*] 

Error  to  District  Court,  Morgan  County; 
H.  P.  Borke,  Jadge. 

Action  by  John  Boatsman,  administrator 
of  Carroll  Nichols,  deceased,  against  the 
Btockmen's  National  Bank.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Taylor  &  Pendell,  of  Ft  Morgan,  for  plain- 
tiff in  error.  Arthur  Ponsford  and  Charles 
F.  Camlne,  both  of  Denver,  for  defendant 
In  error. 

BAILET,  J.  Carroll  Nichols,  a  real  es- 
tate dealer  at  the  town  of  Morrill,  Scotts 
Bluff  County,  Nebraska,  died  In  April,  1911. 
John  Boatsman,  as  administrator  of  hla 
estate,  brought  this  action  In  the  district 
court  of  Morgan  County,  against  the  Stock- 
men's National  Bank  of  Brush,  Colorado,  by 
which  It  Is  sought  to  recover  11500.00  and 
Interest  alleged  to  have  been  wrongfully  paid 
out  by  It  on  account  of  Nichols  to  one  H.  M. 
Warren  on  a  forged  deed.  The  quarter  sec- 
tion of  land  Involved  in  the  controversy 
Is  situate  In  Scotts  Bluff  County,  Nebraska, 
and  Is  owned  by  Charles  E.  Murphy,  a  resi- 
dent of  Utah.  Warren  was  also  a  real  es- 
tate dealer,  residing  at  Mitchell,  Nebraska, 
near  Morrill.  Nichols  knew  Warren,  but 
did  not  know  Murphy.  On  May  23d,  1910, 
Warren  wrote  Nichols  a  letter  In  the  name 
of  Murphy,  proposing  a  quick  sale  of  the 
land  and  soliciting  an  offer  therefor.  The 
name  of  Murphy  was  wrongfully  used,  vrith- 
out  his  knowledge  or  consent,  throughout  the 
whole  transaction.  In  answer  to  that  lettor 
Nichols  telegraphed  an  offer  of  $2500.00  for 
the  land.  Warren  acknowledged  receipt  of 
the  offer  In  a  letter  dated  May  25th,  1910. 
Four  days  later  Warren  again  wrote  Nich- 
ols, directing  him  to  send  the  deed  to  the 
defendant  bank  at  Brush,  Colorado,  for 
execution,  with  draft  to  pay  for  the  land. 
The  deed,  naming  Boatsman  as  grantee,  who 
loaned  Nichols  the  money  to  buy,  was  ac- 
cordingly mailed  by  Nichols  to  Murphy  at 
Brush,  Colorado,  which  Warren  received  and 
thereupon  executed,  as  Murphy,  acknowledg- 
ed the  same  before  a  Notary  Public,  present- 
ed It  to  the  defendant  bank  and  requested 
payment  of  the  $2500.00.  Finding  no  money 
at  the  bank,  he  requested  It  to  telegraph  to 
the  Farmers  &  Merchants  Bank  of  Morrill, 


Nebraska,  with  wbMn  Nichols  did  business, 
with  the  following  result: 

"Brush,  Colo.  e— Ist  '10 

"Farmers  and  Merchants  Bank 
"MorrlU  Nebraska 
"Deed  Cfaas  Murphy  to   John  Boatsman 
duly  executed   and  In   oar  band     Murphy 
wants  money  wired  to  this  bank  at  once  or 
will  call  deal  off. 

"Stockmois  Natt.  Bank." 

"June  2,  1910 
"Stockmens  National  Bank, 
"Brush,  Colo. 
"If  warranty  deed  Is  regular,  pay  Charles 
Murphy   twenty-flve    hundred    dollars.     We 
remit    Beglster  deed  to  us. 

"Farmers  A  Merchants  Bank 

"Morrill.  Nebraska." 

The  defendant  bank  thereupon  paid  War- 
ren $1500.00  cash  and  a  $1000.00  draft  on  the 
City  National  Bank  of  Omaha,  Nebraska,  and 
took  the  deed  for  delivery.  The  following 
September  the  Imposition  was  discovered  and 
payment  stopped  on  the  draft  Soon  there- 
after Warren  was  tried,  convicted  and  sen- 
tenced to  a  term  In  the  Colorado  peniten- 
tiary on  a  plea  of  guilty  to  a  charge  of 
forgery. 

Nichols  demanded  of  the  defendant  bank 
the  return  of  the  $1500.00  paid  to  Warren  be- 
lieving him  to  be  Murphy.  The  bank  refused 
payment  and  this  suit  followed.  A  demurrer 
to  the  complaint  was  Interposed  and  sustain- 
ed upon  the  ground  that  It  stated  no  cause 
of  action.  Plalntlfl  elected  to  stand  by  his 
case  as  made,  the  action  was  dismissed,  and 
he  brings  the  case  here  to  review  such  Judg- 
ment 

The  gist  of  the  complaint  is  that  the  de- 
fendant bank  negligently  paid  the  Imposter 
$1500.00.  In  such  cases  the  controlling  In- 
quiry is  whether  the  drawer,  by  failure  to 
use  ordinary  diligence  to  avert  a  loss,  has 
so  Increased  the  risk  and  responsibility  of 
the  drawee  as  to  take  the  case  out  of  the 
general  rule  of  liability  for  payment  of  mon- 
ey on  a  forged  Instrument  When  the  facts 
show  that  such  is  the  case,  it  is  uniformly 
held  that  the  drawer  must  bear  the  loss. 

It  will  be  presumed  that  the  defendant 
bank  had  full  knowledge  of  all  dealings  be- 
tween Nichols  and  Warren,  pretending  to 
be  Murphy,  which  the  complaint  discloses. 
The  deception  was  complete  as  to  both  the 
defendant  bank  and  Nichols.  Warren  ap- 
peared at  the  bank  with  the  deed  which 
Nichols  had  prepared  and  forwarded,  pur- 
porting to  be  duly  executed  by  Charles  B. 
Murphy  before  a  Notary  Public.  The  de- 
fendant bank  telegraphed  the  Nebraska  bank, 
with  whom  Nichols  did  business,  that  Charles 
Murphy  had  presented  the  deed  and  awaited 
Immediate  remittance  or  the  deal  would  fall. 
Nichols  forthwith  sent  the  money,  and  the 
defendant  bank  thereupon  accepted  the  deed 
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and  made  payment  By  the  letter  of  May 
29tli,  1910,  Warren  requested  Nichols  to 
make  the  draft  payable  to  bearer  to  avoid 
identlflcation,  as  he  was  not  known  in  that 
community,. and  stated  that  he  was  very  anx- 
ions  to  get  the  matter  off  his  hands,  that 
the  acceptance  of  the .  price  offered  was  a 
great  sacrifice  on  his  part  and  must  be  acted 
upon  Immediately  if  at  all.  This  is  substan- 
tially a  reiteration  in  these  particulars  of 
the  letter  of  May  25th,  four  days  earlier. 
Such  statement  might  we}l  have  aroused  the 
suspicion  of  an  ordinary  business  man  in 
dealing  with  a  stranger  and  put  him  on  in- 
quiry. But  the  attitude  of  Nichols  la  shown 
by  the  fact  that  he  acted  In  harmony  with 
every  suggestion  of  Warren.  The  record 
fails  to  show  that  he  took  any  precaution 
for  his  own  protection  against  this  stranger. 
Evidently  the  price  asked  was  low,  and  Nich- 
ols was  so  thoroughly  Interested  In  making 
an  advantageous  deal  that  he  completely  lost 
sight  of  the  possibility  of  deception.  By 
mailing  the  deed  to  the  stranger  for  execu- 
tion, he  not  only  placed  in  his  hands  an  In- 
strument peculiarly  well  adapted  to  perpe-- 
trate  a  fraud  upon  the  bank,  but  so  increas- 
ed Its  ordinary  risk  as  to  take  the  case  out 
of  the  general  rule  applicable  in  cases  of 
payment  of  money  on  forged  instruments. 
The  bank  was  fully  Justified,  in  the  circum- 
stances of  this  case,  in  paying  the  money  to 
the  person  presenting  the  deed  duly  ac- 
knowledged, and  It  discharged  every  duty 
Imposed  upon  It  by  law  to  escape  liability. 
The  law  will  not  permit  a  drawer  who  has, 
through  lack  of  diligence,  been  misled  Into 
making  a  direction  for  the  payment  of  mon- 
ey on  a  forged  deed,  to  shift  the  burden  of 
loss  by  placing  an  undue  and  extraordinary 
responsibility  upon  the  drawee  bank.  The 
representative  of  Nichols  Is  here  contending 
that  such  extraordinary  risk  attaches  to  the 
bank,  notwithstanding  the  total  failure  of 
Nichols  to  use  even  the  most  ordinary  means 
to  prevent  deception.  The  rule  of  law  which 
he  claims  is  applicable  does  not  reach  the 
present  situation.  Generally  on  payment  of 
money  on  a  forged  Instrument,  in  the  ab- 
sence of  negligence  on  the  part  of  the  deposi- 
tor whose  check  It  purports  to  be,  the  bank 
cannot  charge  the  amount  to  his  account  6 
Cya  544.  But  where  there  Is  a  failure  on 
the  part  of  the  depositor  to  use  diligence  to 
avert  a  loss,  and  such  we  tiiink  may  fairly 
be  said  to  be  the  fact  In  the  present  dispute, 
a  different  rule  applies.  The  rule  is  stated 
in  the  case  of  Land  Title  &  Trust  Co.  r. 
Northwestern  National  Bank,  196  Pa.  230,  46 
AH.  420,  50  I*  B.  A.  75,  79  Am.  St  Bep.  717, 
as.  follows: 

"The  reason  of  the  rule  that  when  a  bank 
pays  a  depositor's  check  on  a  forged  indorse- 
ment, or  a  raised  check,  it  Is  held  to  have 
paid  It  out  of  its  own  funds  and  cannot 
charge  the  payment  to  the  depositor's  ac- 
count Is  that  there  is  an  implied  agreement 
by  the  bank  with  Its  depositor  that  it  wlU 


not  disburse  the  money  standing  to  his  cred- 
it except  on  his  order.  •  *.  •  It  is  con- 
fined to  cases  in  which  the  depositor  has 
done  nothing  to  increase  the  risk  of  the  bank. 
It  should  not  apply  when  the  check  is  issued 
to  one  whom  the  drawer  intends  to  designate 
as  the  payee:  First  because  in  such  a  case 
the  risk  Is  not  the  ordinary  risk  assumed 
by  the  bank  in  its  Implied  contract  with  its 
depositor,  but  a  largely  Increased  risk,  as  it 
follows  diat  a  check  thus  fraudulently  ob- 
tained wUl  be  fraudulently  used;  the  bank 
is  deprived  of  the  protection  afforded  by 
the  fact  that  a  bona  fide  holder  of  a  check 
will  exercise  care  to  preserve  it  from  loss 
or  theft  which  are  the  ordinary  risks ;  there 
is  thrown  upon  the  bank  the  risk  of  antece- 
dent fraud  practiced  upon  the  drawer  of  the 
check,  of  which  It  has  neither  knowledge 
nor  means  of  knowledge."  Iron  City  Nat 
Bank  V.  Fort  Pitt  Nat  Bank,  159  Pa.  47,  28 
AU.  195,  23  L.  B.  A.  615 ;  Bank  of  England 
V.  VagUano  Broa,  (1891)  A.  C.  107. 

And  In  Murphy  v.  Metropolitan  National 
Bank,  191  Mass.  159,  77  N.  E.  693,  114  Am. 
St  Rep.  695,  citing  numerous  authorities 
supporting  it  this  is  said: 

"The  ordinary  rule  is  well  established  that 
a  banker,  on  whom  a  check  Is  drawn,  must 
ascertain  at  his  peril  the  Identity  of  the  per- 
son named  in  it  as  payee.  It  is  only  when 
he  is  misled  by  some  negligence  or  other 
fault  of  the  drawer,  that  he  can  set  up  his 
own  mistake  in  this  particular  against  the 
drawer." 

Under  the  facts  here  disclosed  the  way 
was  made  plain  and  easy  for  the  perpetration 
of  a  fraud,  upon  the  bank  through  lack  of 
care  on  the  part  of  Nichols  in  sending  a  deed 
for  execution  to  a  stranger,  and  in  arming 
him  with  letters  and  telegrams  which,  to- 
gether with  the  deed,  could  be  presented  to 
the  bank  as  a  means  of  identification,  so 
that  the  purchase  price  would  be  paid  to 
him,  a  perfectly  natural  and  proper  thing, 
under  such  circumstances,  for  the  bank  to  do. 

The  matter  is  thus  reduced  to  the  simple 
proposition  that  where  two  Innocent  parties 
have  both  been  deceived,  the  loss  must  be 
borne  by  the  one  who  primarily  made  such 
loss  possible.  The  vital  mistake  was  made 
by  Nichols  in  deaUng  with  Warren  believing 
him  to  be  Murphy.  This  was  the  fundamra- 
tal  and  primary  error,  the  responsibility  for 
which  rests  solely  upon  Nichols.  It  was  this 
initial  error  which  led  directly  to  the  loss. 
In  Crlppen,  Lawrence  &  Co.  v.  American  Na- 
tional Bank,  51  Mo.  App.  508,  it  was  said: 

"It  has  been  ruled,  too,  that  when  both 
parties  to  a  transaction  are  innocent  and 
the  loss  must  fall  upon  one,  it  should  be  up- 
on the  one  who  In  law  most  essentially 
facilitated  the  fraud.  Stout  v.  Benolst  S9 
Mo.  281  [90  Am.  Dec.  466].  And  so  It  has 
been  held  In  reelect  to  two  persons  equally 
innocent  where  one  is  bound  to  know  and 
act  upon  his  own  knowledge,  and  the  other 
has  no  means  of  knowledge,  there  Is  no  rea- 
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son  for  burdening  the  latter  wltb  tbe  loss 
In  exoneration  of  the  former,  or,  if  both  are 
equally  Innocent  and  equally  ignorant,  tbe 
loss  should  remain  where  tbe  chances  of 
business  have  placed  it  United  States  v. 
Bank,  supra  [C.  C]  45  Fed.  163;  Bank  y. 
Bank,  17  Mass.  33 ;  Bank  t.  Bank,  10  Wheat 
833  [6  L.  Ed.  334] ;  Price  v.  Neal,  3  Burrows, 
1.355.  In  the  last-cited  case,  Lord  Mansfield 
used  this  language:  'It  is  a  misfortune 
which  has  happened  without  the  defendant's 
fault  or  neglect  If  there  was  no  neglect  in 
the  plaintiff,  yet  there  is  no  reason  to  throw 
off  the  loss  from  one  innocent  man  upon  an- 
other Innocent  man.  But  in  this  case,  if 
there  was  any  fault  or  negligence  in  anyone, 
it  certainly  was  in  the  plaintiff,  and  not  in 
the  defendant'  *  *  •  If  the  plaintiffs,  or 
their  agents  for  them,  before  closing  the 
loan,  had  exercised  the  precaution  dictated 
by  ordinary  prudence  in  such  cases  by  in- 
stituting an  inquiry  as  to  whether  the  person 
who  had  applied  for  the  loan  under  the  name 
of  P.  W.  Pool  was  the  Pool  who  really  own- 
ed tbe  land,  they  would  not  have  fallen  the 
easy  victim  of  the  swindler  that  they  did. 
It  was  an  easy  matter  to  have  required  of 
the  applicant  some  satisfactory  proof  of  his 
identity." 

Moreover,  under  the  fticts  disclosed.  It  ap- 
pears that  the  money  was  paid  to  the  very 
person  to  whom  Nichols  actually  intended  it 
shonld  'be,  the  one  through  whose  agency 
the  transaction  was  brought  about  It  is  idle 
to  say,  as  does  plaintiff,  that  Nichols  never 
in  fact  dealt  with  Warren,  the  imposter; 
this  contention  only  goes  to  show  that  tbe 
deception  was  complete..  It  would  be  to  dis- 
regard substantial  facts  to  say  that  the  actu- 
al intent  of  Nichols,  because  he  mistook  his 
physical  payee^  Warren,  for  his  mental  payee, 
Murphy,  was  not  met  by  payment  to  the 
former.  Nichols  did  not  deal  merely  with 
tbe  name  "Charles  E.  Murphy,"  but  rather 
with  the  physical  entity,  the  human  agency 
indicated  by  that  name,  the  one  who  quicken- 
ed him  to  action.  The  true  Charles  Murphy 
was  unknown  to  Nichols,  and  he  naturally 
had  in  mind  only  a  man  with  this  land  to 
sell,  the  person  with  whom  he  corresponded, 
Warren.  He  meant  the  money  to  be  paid, 
and  it  was  paid,  to  that  identical  person,  and 
the  estate  of  Nichols  must  therefore,  as 
against  the  bank,  bear  the  loss,  for  his  actual 
intent  was  in  fact  carried  out  Names  are 
U8Q|3  as  one  method  only  of  Indicating  iden- 
tity of  person,  and  are  in  no  sense  conclusive 
on  this  proposition.  Meyer  v.  Indiana  Nat 
Bank,  27  Ind.  App.  364,  61  N.  R  596.  In  this 
connection,  under  a  similar  state  of  facts,  in 
Land  Title  &  Trust  Co.  v.  Northwestern  Na- 
tional Bank,  supra,  It  was  said: 

"The  facts  of  this  case  do  not  we  think, 
bring  it  within  the  rule  that  a  bank  paying  a 
check  to  order  on  a  forged  indorsement  may 
not  charge  the  payment  to  the  drawer's  ac- 
count, for  the  reason  that  the  check  was  is- 
sued to  the  person  whom  the  drawer  intended 


to  designate  as  the  payee.  If  not  within 
the  rule,  the  plaintiff  has  no  standing  what- 
ever. It  is  a  preverted  statement  of  the 
whole  transaction  to  say  that  the  check  was 
intended  for  Dr.  Herman  S.  Bissey,  and  that 
he  alone  was  entitied  to  receive  payment. 
Dr.  Bissey  tiad  no  more  right  to  the  check 
than  had  Ashley.  Ae  bad  given  nothing  for 
it  No  one  was  entitied  to  it  and,  had  the 
truth  been  known,  it  would  not  have  been 
issued.  Under  the  supposed  facts  on  which 
the  trust  company  acted,  Ashley  was  tbe 
owner  of  the  property;  he  had  executed  a 
mortgage,  and  was  entitied  to  payment  The 
clear  Intention  was  to  pay  him,  although 
there  was  a  mistake  as  to  the  facts  on  which 
the  Intention  was  based.  Nor  la  the  solution 
of  the  question  involved  to  be  sought  in  de- 
termining whether  the  bank  was  negligent  in 
dealing  with  its  depositor,  Rogers.  •  •  • 
The  officers  of  the  trust  company,  of  course, 
had  no  doubt  They  acted  in  entire  good 
faith,  and,  it  may  be  conceded,  with  ordinary 
prudence;  but  the  loss  was  occasioned  by 
their  error,  and  there  is  no  reason,  legal  or 
equitable,  why  it  shonld  be  shifted  to  an- 
other." 

The  case  of  Emporia  National  Bank  v. 
Shotwell,  35  Kan.  360,  11  Pac  141,  57  Am. 
Rep.  171,  quoted  by  both  parties,  discloses 
facts  closely  analogous  to  those  of  the  present 
case.    It  was  th^re  announced: 

"The  vital  point  in  this  case  is,  that  Shot- 
well  intended  the  draft  to  be  sent  to  the  par- 
ty executing  the  notes  and  mortgages,  and 
intended  it  to  be  paid  to  the  person  to  whom 
he  sent  it  and  whom  he  designated  by  the 
name  of  Daniel  Ouemsey,  because  that  was 
tbe  name  which  he  assumed  in  executing  tbe 
notes  and  mortgages;  and  therefore  the  Na- 
tional Bank  is  protected  in  paying  the  draft 
to  the  very  person  whom  Shotwell  Intended 
to  designate  by  the  name  of  Daniel  Guern- 
sey." 

In  the  case  of  Samuel  v.  Cheney,  135  Mass. 
278,  46  Am.  Rep.  467,  an  Imposter  opened  a 
place  of  business  in  Saratoga  Springs,  assum- 
ed the  name  of  a  responsible  merchant  en- 
gaged in  business  there,  and  then  began  cor- 
respondence under  that  name  with  plain- 
tiff, as  a  result  of  which  a  quantity  of  cigars 
was  ordered  from  the  latter,  who,  after  tak- 
ing the  precaution  to  investigate  and  satisfy 
himself  of  the  financial  responsibility  of  the 
one  whose  name  was  signed  to  the  order, 
shipped  him  the  goods  and  wrote  him  a  let- 
ter stating  that  they  had  been  shipped.  The 
defendant  carrier  delivered  the  cigars  to  the 
imposter;  soon  after  tbe  latter  disappeared, 
and  the  plaintiff  brought  suit  against  the 
carrier  to  recover  the  value  of  the  goods. 
The  court  denied  the  relief  asked,  and  said: 

"Suppose,  upon  the  arrival  of  the  goods  in 
Saratoga  Springs,  the  imposter  had  api>cared 
and  claimed  them;  to  the  demand  of  the  de- 
fendant upon  him  to  show  that  he  was  the 
man  to  whom  they  were  sent,  be  replies. 
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True,  there  Is  anotber  A.  S^annick  here,  but 
be  has  nothing  to  do  with  this  matter ;  I  am 
the  one  who  ordered  and  purchased  the 
goods ;  here  Is  the  bill  of  the  goods,  and  here 
is  the  letter  notifying  me  of  their  consign- 
ment to  me,  addressed  to  me  at  my  P.  O.  box 
1585.'  The  defendant  would  be  Justified  In 
delivering  the  goods  to  him,  whether  he  was 
the  owner  or  not,  because  he  had  ascertained 
that  be  was  the  person  to  whom  the  plaintiff 
had  sent  Oiem,  It  Is  true  the  defendant  did 
not  make  these  inquiries  In  detail;  but  If, 
by  a  rapid  Judgment,  often  necessary  In  car- 
rying on  a  large  business,  he  became  correct- 
ly satisfied  that  the  man  to  whom  be  made 
the  delivery  was  the  man  to  whom  the  plain- 
tiff sent  the  goods,  his  rights  and  liabilities 
are  the  same  as  If  he  had  pursued  the  Inquiry 
more  minutely. 

"The  plaintiff  contends  that  he  intended 
to  send  the  goods  to  Arthur  Swannlck.  It 
is  equally  true  that  he  Intended  to  send  them 
to  the  person  with  whom  he  was  in  corres- 
pondence^ 'We  think  the  more  correct  state- 
ment Is,  that  be  intended  to  send  them  to 
the  man  who  ordered  and  agreed  to  pay  for 
them,  supposing  erroneously  that  he  was 
Arthur  Swannlck.  It  seems  to  us  that  the 
defendant,  In  answer  to  the  plaintiff 's  claim, 
may  well  say,  we  have  delivered  the  goods 
entrusted  to  us  according  to  your  directions, 
to  the  man  to  whom  you  sent  them,  and  who, 
as  we  were  induced  to  believe  by  your  acts 
In  dealing  with  him,  was  the  man  to  whom 
yon  intended  to  send  them;  we  are  guilty 
of  no  fault  or  negligence." 

The  entire  chain  of  circumstances  shows 
that  it  was  the  intent  of  Nichols  that  the 
mau,  whether  bis  name  was  Warren  or  Mur- 
phy, with  whom  he  bad  been  negotiating  for 
the  purchase  of  the  land,  was  the  person  to 
whom  the  purchase  price,  upon  the  conclu- 
sion of  the  deal,  should  be  paid.  This  in- 
tention is  first  manifest  when  in  r^ly  to  the 
letter  offering  the  land  for  sale,  Nichols  tele- 
graphed specifying  the  price  which  he  was 
willing  to  pay ;  it  continued  when  the  second 
and  third  letters  came  from  Warren  and 
Nichols  prepared  and  forwarded  the  deed 
for  execution,  pursuant  to  Warren's  instruc- 
tions, and  in  fact  throughout  the  entire  cor- 
respondence, by  means  of  which  the  deal 
was  finally  consummated  and  the  purchase 
price  paid. 

The  complaint,  in  minute  detail,  sets  fortb 
substantially  all  the  facts  surrounding  this 
entire  transaction,  and  clearly  demonstrates 
that  no  liability  attaches  to  the  bank.  The 
demurrer  was  therefore  properly  sustained 
and  the  cause  dismissed. 

These  further  authorities  support  our  con- 
(dusion:  U.  S.  National  Bank  7.  Nat  Ex- 
change Bank  (C.  C.)  45  Fed.  163;  LeTy  t. 
Bank  of  America,  24  La.  Ann.  220,  18  Am. 
Bep.  124;  Karoly  Electrical  Constr.  Co.  v. 
Globe  Sav.  Bank,  64  lU.  App.  225,  230;  Meri- 


dian Nat  Bank  r.  First  Nat  Bank,  T  Ind. 
App.  322,  33  N.  B.  247,  84  N.  B.  608,  62  Ajn. 
St  Rep.  450 ;  Smith  r.  Mechanics'  ft  T.  Bank, 
6  La.  Ann.  610;  Iron  City  Nat  Bank  ▼.  Ft 
Pitt  Nat  Bank,  159  Pa.  47,  28  AtL  196,  28 
L.  R.  A.  615;  Robertson  v.  Coleman,  141 
Mass.  231,  4  N.  B.  619,  65  Am.  Rep.  471 ;  Dnn- 
bar  V.  Boston,  etc.,  R.  R.  Corp.,  110  Mass. 
26,  14  Am.  Rep.  576;  Alexander  t.  Swack- 
hamer,  105  Ind.  81,  4  N.  EL  433,  6  N.  B.  908^ 
55  Am.  Rep.  180;  Metzger  t.  Franklin  Bank, 
119  Ind.  359,  21  N.  B.  973. 
Judgment  affirmed, 

ICUSSBB,  a  J„  and  WHITE,  3^  ccmcor. 


PARR  T.  SBXSON. 


(66  Colo.  491) 


(Supreme  Court  of  Colorado.     Feb.  2,  1914.) 

1.  Mandamus  (|  178*)— JunoKxitT— Default. 

Under  the  express  provision  of  Code  Civ. 
Pioc.  I  344,  a  default  Jadgment  In  mandamus 
without  a  hearing  by  the  court  or  Judge,  whether 
the  advene  party  appears  or  not,  was  improp- 
er. 

[Ed.  Note.— For  other  cases,  see  Mandamu% 
Cent.  Dig.  H  396-400.  410;   Dec.  Dig.  |  17&*] 

2.  Mandamus  (|  173*)— Pbockkdinos— Hkas- 

INO. 

Code  Civ.  Proc.  |  360,  providing  that  if 
no  answer  is  made  in  mandajuoB  the  case  shall 
be  heard  on  the  papers  of  the  applicant,  read 
with  section  344,  providing  that  the  case  shall 
be  heard  by  the  court  or  Judge,  whether  the  ad- 
verse party  appears  or  not  means  that  the  hear- 
ing shall  go  forward  up<m  the  applicant's  plead- 
ings, but  does  not' do  away  with  the  necessltj 
for  testimony  or  a  hearing. 

[Ed.  Note.— For  other  cases,  see  Mandamn% 
Cent  Dig.  U  878-380.  888^;  Dee.  Dig.  | 
173.*] 

3.  Mandamus  (|  177*)  —  PuiADino— Issuxa— 
Damages. 

Where  no  damages  are  alleged  In  an  alter- 
native writ  of  mandamus,  none  are  recoverable. 
[Ed.  Note.— For  other  cases,  see  Mandamus^ 
Cent  Dig.  f  396;    Dec.  Dig.  i  177.*] 

4.  Mandamus  (Sf  168, 164*)-nPixADiiro— Tna 

FOB  FlUNO. 

Where  an  alternative  writ  of  mandamus  re- 
quired defendant  to  plead  thereto  on  or  before 
August  12th,  his  demurrer  and  answer,  tender- 
ed on  that  day  after  bis  motion  to  quash  was 
overruled,  were  offered  in  apt  time,  and  the 
court's  refusal  to  allow  them  on  the  ground 
that  they  came  too  late  was  arbitrary  and  nnr 
warranted. 

[Ed.  Note.— For  other  cases,  see  MandamoL 
Cent  Dig.  {{  341-^60;   Dec.  Dig.  ||  163,  1M!*] 

6.  Mandamus  (I  187*)  —  Habmuess  Ebbob  — 
Refubai.  to  Aixow  Pleadings. 

Where  an  alternative  writ  of  mandanma 
clearly  stated  a  cause  of  action  so  as  not  to  be 
subject  to  general  demurrer,  and  the  answer 
thereto  stated  no  defense,  defendant  was  not  in- 
jured by  the  unwarranted  action  of  the  court  in 
refusing  to  allow  Urn  to  file  such  pleadings 
on  the  ground  that  they  came  too  late. 

[Ed.  Note.— For  other  cases,  see  Mandamn% 
Cent  Dig.  g{  42T-437;  Dec.  Dig.  {  187.*] 

Appeal  from  District  Court  iiogan  County! 
H.  P.  Burke,  Judge. 

Mandamus  by  3.  A.  Sexson  against  L.  K. 
Parr.    Judgment  for  plaintiff,  and  defendant 
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appeals.     Reversed  and  remanded,  with  In- 
itmctions. 

B.  G.  HUllard  and  J.  R.  Allpbln,  both  of 
DeoTor,  and  J.  V.  Redmond  and  Qultinan 
Brown,  both  of  Sterling,  for  plaintiff  in  er- 
ror. Munson  &  Munson,  of  Sterling,  for  de- 
fendant in  error. 

BAILEY,  J.  Some  time  In  1910  the  high 
school  committee  of  Logan  county,  repre- 
senting the  Logan  County  High  School  Dis- 
trict, employed  one  Ragan  as  principal  of  tbt 
high  school.  For  some  reason  satisfactory 
to  the  committee  Ragan  was  discharged  on 
or  about  the  8th  of  May,  1012,  and  the  de- 
fendant In  error  Sexson,  plaintiff  below,  was 
employed  by  tiie  committee  to  act  as  prin- 
cipal In  place  of  Ragan.  After  the  discharge 
of  Ragan  and  employment  of  Sexson  a  new 
member  was  added  to  the  high  school  com- 
mittee^ In  the  person  of  L.  K.  Parr,  plaintiff 
In  error,  defendant  below. 

The  discharge  of  Ragan  created  a  dlrlsloh 
of  sentiment  among  the  patrons  of  the  school. 
It  appears  that  Parr  was  among  those  who 
belieTed  that  Ragan  ought  not  to  have  been 
discharged.  Encouraged  by  the  fact  that  one 
member  of  the  committee,  who  happened  to 
be  the  treasurer  of  the  High  School  District, 
sympathized  with  him  In  his  belief  that  he 
was  wrongfully  ousted,  Ragan  refused  ac- 
quiescence, and  contended  that  he  was  still 
the  legally  quallfled  and  acting  principal  of 
the  Logan  County  High  School. 

After  Sexson  had  serred  one  month  he 
presented  a  bill  to  the  high  school  committee, 
then  In  regular  session,  which  was  allowed 
to  the  amount  of  $209.33,  and  a  warrant  or- 
dered drawn.  Such  warrant  was  duly  signed 
by  the  secretary  of  the  committee,  and  coun- 
tersigned by  the  president  Under  the  law 
the  treasurer  of  the  district  was  also  re- 
quired to  sign  before  the  county  treasurer 
was  authorized  to  pay  the, warrant  Upon 
presentation  of  the  warrant  to  Parr,  treas- 
urer of  the  High  School  District,  he  refused 
to  sign.  Thereupon  this  action  In  mandamus 
was  brought  by  Sexson  to  compel  Parr  to 
sign  such  warrant  in  accordance  with  the 
provisions  of  the  statute.  An  alternative 
writ  was  issued  on  August  6, 1912,  requiring 
Parr  to  plead  thereto  on  or  before  the  12  th 
day  of  that  month.  At  10  o'clock  of  that 
day  Parr  appeared  by  his  attorneys  with  a 
motion  to  quash  the  service  of  summons,  but 
the  court  being  then  engaged  In  other  busi- 
ness directed  the  parties  to  return  at  2 
o'clock  in  the  afternoon,  at  which  time  the 
motion  was  overruled.  Parr  then  and  there 
tendered  for  filing,  first,  a  demurrer  and 
then  an  answer,  each  of  which  the  court  de- 
clined to  receive  on  the  ground  that  they 
came  too  late.  Thereupon,  on  motion  of 
counsel  for  Sexson,  the  court  entered  a  default 
Judgment,  making  the  alternative  wtlt  per- 
emptory and  fixing  damages  in  the  sum  of  $50. 
Parr  brings  that  Judgment  here  for  review. 

[1]  SecUon  344  of  the  Code  of  Civil  Proce- 
138  P.— 49 


dure,  R.  8.  1908,  being  section  4  of  chapter 
30,  entitled  "Writ  of  Mandamus,"  reads  as 
follows: 

"When  the  application  to  the  court  or 
Judge  is  made  without  notice  to  the  adverse 
party,  and  the  writ  be  allowed,  the  alterna- 
tive shall  be  first  Issued ;  but  If  the  applica- 
tion be  upon  due  notice,  and  the  writ  be  al- 
lowed, the  peremptory  writ  may  be  Issued  in 
the  first  Instance.  The  notice  of  the  applica- 
tion when  given,  shall  be  at  least  ten  days. 
The  writ  shall  not  be  granted  by  default 
The  case  shall  be  heard  by  the  court  or 
Judge,  whether  the  adverse  party  appear  or 
not" 

The  record  here  affirmatively  shows  that 
a  default  was  entered  against  the  defendant, 
and  that  a  Judgment  thereon  without  a  hear- 
ing or  the  taking  of  testimony  was  award- 
ed, making  the  alternative  writ  peremptory, 
and  entering  a  money  Judgment  as  for  dam- 
ages against  the  defendant  for  $50.  Such 
d^ault  Judgment  was  entered  In  direct  con- 
flict with  the  specific  provision  of  the  Code, 
that  the  writ  shall  not  be  granted  by  default 
and  that  in  mandamus  the  case  shall  be 
heard  by  the  court  or  Judge  whether  the  ad- 
verse party  appear  or  not  and  was  therefore 
Improper  and  unwarranted.  For  tbla  reason 
the  Judgment  must  be  reversed. 

[2]  Counsel  for  Sexson  cite,  ia  authority 
for  the  Judgment  that  was  entered,  that  part 
of  the  provision  of  section  350  of  the  Code, 
R.  S.  1908,  which  reads : 

"U  no  answer  be  made,  the  case  shall  be 
beard  on  the  papers  of  the  applicant" 

This  simply  means  that  the  hearing  shall 
go  forward  upon  the  applicant's  pleadings, 
but  does  not  do  away  with  the  necessity  for 
testimony,  or  a  hearing.  On  the  contrary,  In 
harmony  with  the  requirements  of  section 
844,  supra,  It  calls  for  a  hearing  and  does 
not  purport  to  modify  that  provision.  The 
following  decisions  are  In  point  and  uphold 
our  conclusion.  People  ex  reL  ▼.  Central 
Padflc  R.  Co.,  62  CaL  606 ;  Legg  v.  Annapo- 
lis, 42  Md.  203 ;  State  V.  Young,  6  &  D.  406, 
61  N.  W.  166;  State  v.  Board  of  County 
Com'rs,  116  La.  684,  39  South.  842 ;  State  v. 
Crltes,  48  Ohio  St  173,  26  N.  E.  1052. 

[3]  In  the  alternative  writ  there  la  no  al- 
legation of  damages.  The  writ  is  the  Initial 
pleading,  the  complaint  in  the  case.  It 
seems  fundamental  that  where  no  damages 
are  alleged  none  are  recoverable.  Attention 
is  directed  to  this  matter  lest  the  court  upon 
rehearing  fall  again  Into  the  error  of  award- 
ing damages  where  there  is  no  averment  up- 
on which  to  predicate  them.  Even  If  proof 
of  damages  should  be  tendered  upon  rehear- 
ing, in  the  present  state  of  the  pleadings,  it 
would  be  Incompetent  and  should  be  rejected. 

[4,  E]  We  do  not  approve  the  action  of  the 
court  In  refusing  to  permit  the  defendant  to 
file  demurrer  to  the  alternative  writ  and  in 
also  declining  to  allow  an  answer  or  return 
thereto.  Such  action  appears  arbitrary  and 
unwarranted.    These  pleadlitgB  were  offered 
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In  natural  and  orderly  sequence,  and,  as  it 
seems  to  as,  in  apt  time,  under  the  facts 
of  the  case.  However,  tbe  alternative  writ 
clearly  states  a  cause  of  action  and  was  not 
subject  to  general  demurrer.  We  liave  ex- 
amined the  answer,  or  return,  to  that  writ, 
which  the  defendant  proffered,  as  tbe  same 
has  been  preserved  and  brought  up  in  the 
record,  and  are  persuaded  that  it  states  no 
defense.  Therefore,  In  practical  effect,  the 
defendant  was  not  Injured  by  the  action  of 
the  court 

For  the  error  heretofore  pointed  out  in 
accepting  the  allegations  of  the  writ  as  con- 
fessed and  entering  default  judgment  with- 
out hearing,  the  same  is  reversed  and  the 
cause  remanded  with  Instructions  to  require 
proof  to  support  the  truth  of  those  allega- 
tlons. 

Reversed  and  remanded. 

MUSSEB,  0.  Jn  and  WHITE),  J.,  concur. 


(48  Hont  400) 

KAUFMAN  T.  CITY  OF  BUTTE  et  at 

(Supreme  Oart  of  Montana.     Jan.  19,  1914.) 

1.  Injunction  ({  61*)— Bioht  to  Rmjkf— 
Adeiquate  Remedt  at  Law. 

Where  complainant  did  not  own  the  title 
to  the  ground  on  which  a  .building  was  con- 
structed, it  was  personal  property,  and  he  was 
not  entitled  to  an  injunction  restrainintr  the 
city  and  its  officers  from  removing  the  building, 
as  he  had  an  adequate  remedy  at  law  by  the 
recovery  of  damages. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  104 ;   Dec.  Dig.  |  51.*] 

2.  Jury  (|  12*)— Right  to  Jubt  Teiai,— Bb- 
uoval  of  buildiro. 

An  action  to  recover  for  the  removal  of 
a  building  by  a  city  from  ground  not  owned  by 
complainant  was  one  to  which  the  defendants 
were  entitled  to  a  Jury  trial. 

[W.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  27-34,  82,  99,  101,  103;  Dec.  Dig.  { 
12.*] 

a  Dedication  (J  43*)— Common-Law  Dedica- 
tion—Requisites. 

An  answer  alleging  that  certain  land  in 
controversy  for  more  than  10  years  had  been 
regularly  laid  out  dedicated,  and  used  as  a  pub- 
lic thoroughfare  or  street  of  tbe  city  was  suffi- 
cient to  admit  proof  of  a  common-law  dedica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
(3ent  Dig.  «  88,  84;   Dec.  Dig.  i  43.*] 

4.  Dedication  (|  1*)— "Common-Law  Dedi- 
cation"—Elements. 

The  essential  elements  of  a  common-law 
dedication  of  land  for  street  purposes  are  the 
owner's  oSer  evidencing  bis  intention  to  dedi- 
cate, and  an  acceptance  by  the  public 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {{  8,  10-12;  Dec.  Dig.  {  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1331.] 

5.  Dedication  ({  28*)— Fiuho  Plats. 

The  filing  of  a  plat  by  landowners  on 
which  a  vacant  space  designated  as  an  avenue 
is  shown,  though  insufficient  to  constitute  a 
statutory  dedication,  is  a  sufficient  offer  to  the 
public  of  the  ground  so  marked  for  street  pur- 
poses, in  the  absence  of  evidence  to  the  contra- 


ry,  indicating  an  intention  of  the  owners  to 
dedicate  the  ground  to  the  public  for  a  street 
[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  I  61 ;   Dec.  Dig.  {  28.*] 

6.  Afpeai.  and  Ebbob  (i  704*)— Becobi>— Ab- 
stbact  of  Evidence. 

Appellant  could  not  successfully  claim  tbat 
a  finding  of  the  acceptance  of  the  common-law 
dedication  of  land  for  a  street,  where  a  large 
part  of  the  evidence  abstracted  had  reference 
to  a  plat  and  was  so  printed  in  the  record  as 
to  be  unintelligible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2900,  2939-2941;  Dec. 
Dig.  i  704.*] 

7.  Appeal  and  Ebbob  ({  901*)— Findinqb— 
Bubden  of  Pboof. 

Where  an  appeal  was  taken'  from  a  judg- 
ment based  on  a  finding  of  the  acceptance  of  a 
dedication  of  land  for  a  street,  the  burden  was 
on  appellant  to  show  that  the  evidence  pre- 
ponderated against  the  finding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1771,  3670;  Dec.  Dig.  f 
901.*] 

a  Dedication  (i  34*)  —  Acceptance  —  Rka- 

BONABLE  Time. 

The  acceptance  of  a  common-law  dedica- 
tion must  occur  within  a  reasonable  time  after 
the  offer. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  i  67 ;   Dec.  Dig.  f  34.*] 

Appeal  from  District  Court,  Silver  Bow 
County;    Michael  Donlan,  Judge. 

Suit  by  Louis  Kaufman  against  the  City  of 
Butte  and  another.  Decree  for  defendants, 
and  plaintiff  appeals.    Afilrmed. 

Jesse  B.  Roote,  A.  O.  McDaniel,.and  W.  A. 
Jackaon,  all  of  Butte,  for  appellant  Alex 
Mackel,  W.  F.  Davis,  N.  A.  Botering,  and 
Jolin  B.  Corette,  all  of  Butte,  for  respondents. 

HOLLOW  AT,  J.  This  suit  was  institnted 
by  Louis  Kaufman  against  the  city  of  Butte 
and  its  street  commissioner,  to  obtain  an  in- 
junction. The  plaintiff  alleges  tliat  he  is  the 
owner,  in  possession,  and  entitled  to  the  pos- 
session, of  a  certain  piece  of  land  80x100 
feet  in  extent  described  by  metes  and  bounds 
with  reference  to  the  lots  and  bloclcs  in 
Central  addition  to  Butte;  tliat  he  has  upon 
the  ground  a  frame  building  of  the  value  of 
$200,  which  the  defendants  threaten  to  and, 
unless  restrained,  will  remove.  The  jobit 
answer  denies  plalntifTs  title  or  right  to  the 
possession  of  the  ground,  but  does  not  deny 
his  actual  possession.  It  is  alleged  that  the 
ground  constitutes  a  part  of  Oregon  avenue, 
which  is  a  pubUc  street  of  the  city  of  Butte, 
and  that  for  more  than  ten  years  it  has  been 
regularly  laid  out,  dedicated,  and  used  as  a 
public  tborouglifare  or  street  of  tbe  city. 
There  is  a  denial  of  knowledge  or  Informa- 
tion as  to  whether  the  plaintiff  owns  the 
building  in  dispute,  and  an  admission  that 
the  defendants  Intended  to  remove  it  unless 
restrained  by  the  court  The  answer  further 
alleges  "that  ever  since  September  4,  1888, 
the  said  tract  constituted  and  was  part  of  a 
public  street  of  the  said  city  of  Butte,  and 
ever  since  has  remained  and  now  is  such." 
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By  way  of  an  afflrmatlre  defense,  tbie  defend- 
ants undertake  to  plead  a  statutory  dedica- 
tion to  the  public  use  of  the  tract  In  dispute, 
as  a  part  of  Oregon  avenue.  The  answer 
concludes  with  a  prayer  for  an  injunction  re- 
straining the  plalntifF  from  asserting  any 
claim  to  the  ground  or  Interfering  with  the 
city  and  Its  ofUcers  In  their  effort^  to  remove 
the  building.  The  reply  is,  in  effect,  a  gen- 
eral denial  of  the  affirmative  allegations  con- 
tained in  the  answer.  Upon  the  trial,  the 
defendants  were  required  to  assume  the  bur- 
den of  showing  that  the  city  then  had  a  bet- 
ter right  to  the  use  of  the  ground  than  the 
plaintiff  in  actual  possession,  and,  in  attempt- 
ing to  sustain  the  burden  thus  Imposed,  they 
introduced  In  evidence  a  plat  of  Central  ad- 
dition, upon  which  the  ground  in  dispute  is 
delineated  as  a  part  of  Oregon  avenue.  It 
was  made  to  appear  that  Warren,  Noyes,  and 
Upton  owned  the  land  comprising  Central  ad- 
dition; that  in  1888  they  had  the  ground 
surveyed,  a. plat  made  and  filed,  upon  which 
plat  the  streets,  avenues,  and  alleys,  includ- 
ing Oregon  avenue  and  the  ground  In  dis- 
pute, were  shown.  Evidence  was  also  intro- 
duced tending  to  show  the  use  actually  made 
by  the  public  of  this  portion  of  Oregon  ave- 
nue now  claimed  by  the  plaintiff,  and  of 
sales  of  lots  in  C^tral  addition  abutting 
upon  this  portion  of  Oregon  avenue  and  de- 
scribed in  the  deed  with  reference  to  the  plat 
which  had  been  filed  by  Warren,  Noyes,  and 
Upton.  The  evidence  further  disclosed  that 
the  building  claimed  by  plaintiff  was  moved 
to  its  present  location  about  1897  by  a 
predecessor  of  plaintiff,  who  laid  no  claim  to 
the  ground  upon  which  the  building  was  lo- 
cated. The  trial  resulted  in  a  general  finding 
in  favor  of  defendants,  and  a  decree  which 
follows  substantially  the  prayer  of  tbe  an- 
swer. The  plaintiff  has  appealed  from  an  or- 
der denying  his  motion  for  a  new  triaL 

[1,  2]  That  the  court  correctly  denied  to 
plaintiff  equitable  relief  is  beyond  controver- 
sy. Whether  his  complaint  states  a  cause 
of  action  for  an  Injunction  Is  not  very  ma- 
terial. When  in  the  course  of  the  trial  the 
evidence  disclosed,  as  it  did,  that  plaintiff 
had  no  title  whatever  to  the  ground  in  con- 
troversy, and  that  the  building  claimed  by 
him  was  personal  property,  the  value  of 
which  is  easily  determinable,  in  the  absence 
of  any  facts  pleaded  disclosing  that  he  will 
be  Injured  beyond  the  value  of  the  building 
in  case  it  is  removed,  there  was  not  any  ex- 
cuse for  his  invoking  the  aid  of  a  court  of 
equity.  If  the  building  is  removed  and  he 
suffers  by  reason  thereof,  a  court  of  law  will 
afford  him  complete  relief  by  way  of  dam- 
ages. EXonovan  v.  McDevitt,  36  Mont.  61,  02 
Pac.  49 ;  Eisenhaner  v.  Qulnn,  36  Mont  368, 
93  Pac.  38,  14  I^  a  A.  (N.  S.)  435,  122  Am. 
St  Rep.  870:  Wilson  v.  Harris,  21  Mont  374, 
54  Pac.  46.  The  only  question  which  plaintiff 
could  thus  present  for  adjudication  was  one 
.with  respect  to  which  the  defendants  were 
entitled  to  a  Jury  trial,  and  tliia  was  an  add- 


ed  reason  for  refusing  him  equitable  relief. 
City  of  Bozeman  v.  Bohart  42  Mont  290, 112 
Pac.  388. 

The  only  question  Involving  any  difficulty 
whatever  is  suggested  by  the  Inquiry:  Did 
the  trial  court  err  in  granting  the  defendants 
affirmative  relief?  In  order  to  warrant  the 
decree  which,  was  entered,  the  court  must 
have  found  that  the  ground  in  controversy 
is  a  part  of  a  public  street  of  the  city  of 
Butte.  It  may  be  conceded  that  the  original 
owners  of  Central  addition  did.  not  comply 
substantially  with  the  law  In  force  in  their 
attempt  to  make  a  statutory  dedication  of 
the  streets,  avenues,  and  alleys;  but  never- 
theless, the  allegations  of  the  answer  referred 
to  above,  in  the  absence  of  a  special  demur- 
rer, are  sufficient  to  admit  proof  of  a  com- 
mon-law dedication,  if,  Indeed,  evidence  of 
such  dedication  was  not  admissible  under  the 
general  denial ;  and,  if  the  evidence  is  suffi- 
cient to  show  such  dedication,  the  decree 
must  stand. 

[3, 4]  The  essential  elements  of  a  common- 
law  dedication  are  (1)  the  offer  on  the  part 
of  the  owner  evidencing  his  Intention  to 
dedicate,  and  (2)  the  acceptance  on  the  part 
of  the  public.  Los  Angeles  v.  Kysor,  125  Cal. 
463,  68  Pac.  90 ;  John  Mouat  Lumber  Co.  T. 
Denver,  21  Colo.  1,  40  Pac  237 ;  2  Lewis  on 
Uminent  Domain,  f  492 ;  3  Dillon  on  Munici- 
pal Corporations  (5th  Ed.)  p.  1695;  Elliott 
on  Roads  and  Streets,  {  123;  13  Cyc.  453, 
461.  That  the  filing  of  the  plat  by  Warren, 
Noyes,  and  Upton,  upon  which  Oregon  ave- 
nue is  shown  as  a  street  though  insufficient 
to  meet  the  requirements  of  the  statute  is 
force  at  that  time,  was  a  sufficient  offer  to 
the  public  of  the  ground  thus  marked  as  a 
street  and,  in  the  absence  of  any  evidence 
to  the  contrary,  indicated  the  intention  of 
the  owners  to  dedicate  that  ground  to  the 
public  for  a  highway,  is  the  rule  quite  gen- 
erally recognized  by  the  authorities.  City  of 
Anaheim  v.  Langenberger,  134  Cal.  60S,  06 
Pac.  865;  Owen  v.  Brookport  208  111.  35, 
69  N.  E.  952 ;  Keyport  v.  Freehold,  etc.,  Ry. 
Co.,  74  N.  J.  Law,  480,  65  Aa  1035 ;  ElUott 
on  Roads  and  Streets,  i  121;  3  Dillon  oi 
Municipal  Corporations,  1079,  1090;  4  Mc- 
Qulllln  on  Municipal  Corporatlona,  8246; 
2  Lewis  on  Imminent  Domain,  {  492. 

[E]  The  evidence  upon  the  extent  and  chap 
acter  of  the  use  made  of  this  portion  ol 
Oregon  avenue  within  the  next  few  year& 
following  the  fiUng  of  the  plat  is  apparent- 
ly somewhat  uncertain  as  presented  to  the 
lower  court  while,  as  revealed  to  us  in  the 
printed  record,  much  of  It  is  simply  incom- 
prehensible. It  appears  that  a  map  or  plat 
was  Used  upon  the  trial,  to  which  the  at- 
tention of  the  witnesses  was  directed ;  and, 
while  their  testimony  was  doubtless  Intel-  - 
Uglble  enough  to  the  trial  Judge,  who  ob- 
served their  actions  tn  indicating  the  points 
made  prominent  in  their  testimony,  it  is 
meaningless  to  us,  in  the  absence  of  tlie  map 
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and  any  Indications  In  the  record  fixing  the 
particular  points  emphasized.  For  example: 
A  portion  of  the  testimony  given  by  the  wit- 
ness Henderson  reads  as  follows:  "It  stood 
along  in  there  (illustrating  on  map).  This 
place  here  was  an  opening.  Q.  This  place 
here  is  where  it  is  marked  'barn'  and  east 
of  there  where  your  pencil  was?  A.  Yes, 
sir;  that  was  a  driveway  that  the  Bntte 
Hardware  graded  out  here  to  get  teams  up 
into  this  place.  Q.  Into  this  place,  you  say, 
Oregon  avenue?  A.  I  did  not  know  that  it 
was  Oregod  avenne,  or  I  did  not  know  that 
there  was  a  street  there,  for  that  matter.  Q. 
But  that  la  where  they  had  the  driveway? 
A.  Zes,  sir;  they  come  down  along  here, 
come  down  this  street  here,  tarn  over  here, 
there  was  a  liiU  here,  turn  around  here," 
etc.  This  method  of  presenting  a  record  to 
the  appellate  court  has  been  condemned  so 
often  and  BO  vigorously  that  it  la  now  in- 
excnsable.  Pope  7.  Alexander,  30  Mont  82, 
92  Pac.  203,  665. 

[I-I]  In  this  character  of  action,  the  ap- 
pellant has  the  bnrden  of  showing  that  the 
'evidence  preponderates  against  the  trial 
court's  findings  (Finlen  ▼.  Helnze,  82  Mont 
364,  80  Paa  918;  Delmoe  v.  Long,  36  Mont 
139,  88  Pac.  778;  Kift  v.  Mason,  42  Mont 
232, 112  Pac.  892;  Orton  r.  Bender,  43  Mont 
263,  116  Pac.  406;  Winslow  v.  Dundom,  46 
Mont  71,  126  Pac.  136;  Wright  t.  Brooks, 
47  Mont  99,  180  Pac.  968) ;  and  in  this  in- 
stance he  has  failed  (1)  because  he  has  not 
presented  a  record  that  can  be  understood 
in  its  entirety,  and  (2)  because.  In  our  opin- 
ion, tlie  evidence,  so  far  as  it  can  be  under- 
stood. Is  sufficient  to  show  snch  user  of  this 
portion  of  Oregon  avenue  by  that  part  of 
the  general  public  having  occasion  to  nse  It 
and  such  sale  of  lots  with  reference  to  the 
plat  of  Central  addition  on  file,  as  constitut- 
ed an  acceptance  and  completed  the  common- 
law  dedication  long  before  any  part  of  the 
avenue  was  occupied  by  the  building  now 
claimed  by  the  plaintiff.  We  agree  with 
counsel  ftor  appellant  that  the  acceptance 
must  occur  within  a  reasonable  time  after 
the  offer  is  made,  or,  in  this  Instance,  after 
the  plat  was  filed,  and  we  refer  particularly 
to  the  testimony  of  witnesses  Henderson, 
Carman,  and  Carr  to  Justify  the  conclusion 
that  such  acceptance  as  the  law  requires  was 
had  In  this  instance. 

Our  conclusion  is  that  the  ground  in  con- 
troversy became  a  part  of  a  public  street 
and  that  the  dty  acquired  an  Interest  in  it 
superior  to  that  attaching  to  the  naked  pos- 
session of  plaintiff,  based  as  it  is  upon  a 
trespass  by  his  predecessors  in  the  ownership 
of  the  building.  The  fact  that  for  a  short 
time,  probably  16  months,  a  large  portion  of 
tills  strip  of  ground  in  controversy  was  in- 
closed by  a  corral  fence,  and  that  since  1897 
this  frame  building  has  occupied  a  small 


portion  of  the  same  ground,  cannot  operate 
to  devest  the  dty  of  its  right  to  control  it  as 
a  part  of  one  of  its  streets.  The  evidence 
shows  conclusively  that  plaintiff's  predeces- 
sors, who  owned  the  building  until  within 
three  or  four  years  of  the  commencement  of 
this  suit  were  not  holding  the  ground  upon 
which  the  building  stands  adversely  to  the 
city,  and  the  fact  If  It  be  a  fact  that  the 
dty  officials  negligently  or  wrongfully  per- 
mitted the  unlawful  use  of  this  portion  of 
the  street  cannot  defeat  the  right  of  the  pub- 
lic to  its  use  for  the  purposes  for  which 
it  was  dedicated.  Elliott  on  Boads  and 
Streets,  {  653. 
The  order  denying  a  new  trial  is  affirmed. 

BHANTLY.  a  J.,  and  SAMNESt,  J,,  can- 
cur. 


(48  Mont  448) 
VANDEKPOOL  v.  VAITOBEPOOL. 
(Supreme  Court  of  Montana.    Jan.  26,  1914.) 

1.  ExECtTTOBS  ANn  ADiaNISTBATOBS  (§  431*)— 

Action  against  Estate— Pbcskntation  o» 

Claim. 

Under  Rev.  Codes,  |  7629,  providing  as  to 
presentation  of  daims  against  an  estate  that  if 
the  daim  Is  founded  upon  a  bill,  bond,  or  oth- 
er instrument  a  copy  thereof  mast  accompany 
the  claim,  and  that  the  original  must  be  ex- 
hibited, if  demanded,  unless  lost  or  destroyed, 
in  which  case  dalmant  must  file  affidavit  con- 
taining a  copy  or  particular  description  there- 
of, stating  its  loss  or  destruction,  and  section 
7532,  providing  that  no  dalmant  snail  maintain 
action  thereon  unless  his  daim  is  first  present- 
ed to  the  executor  or  administrator,  tn«  Iden- 
tical claim  sued  upon  must  be  presented,  and 
a  daim  upon  an  open  acconnt  for  money  loan- 
ed, with  interest,  will  not  sustain  an  action 
upon  a  note,  since  there  Is  such  variance  as 
amounts  to-  a  failure  of  proof. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I§  764,  767, 
819,  1664,  1679-1682;    Dec.  Dig.  |  431.»] 

2.  ExiEGDTOBS  And  Aduinistbatobs  (S  443*) 
—  Action  against  Estate  —  PutADiNO  — 
Pbesentmxnt. 

Under  Rev.  Codes,  i  7632,  providing  that 
no  action  against  an  estate  shall  be  maintained 
unless  the  daim  is  first  presented  to  the  exec- 
utor or  administrator,  a  complaint  not  ex- 
pressly alleging  due  presentation,  altogether 
fails  to  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Execnton 
and  Administrators,  Cent  Dig.  H  1798-1811, 
1823-1830,  1842-1845,  1848;   Dec  Dig.  {  448.T 

3.  ExKcnroBS  and  Adhinibtbatobs  (g  431*) 
—Presentation  of  Claim— Limitations. 

Rev.  Codes,  |  7625,  providing  that  all  daims 
against  an  estate  arismg  upon  contracts  must 
be  presented  within  the  time  limited  in  the  no- 
tice, and  that  any  daim  not  so  presented  is 
barred,  is  a  special  statute  of  nonclaim,  super- 
seding the  general  statutes  of  hmitabon  and 
making  compliance  with  its  terms  an  essential 
to  a  right  01  action  on  such  daims. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  Sf  764,  767, 
819,  1664,  1679-1682;  Dec.  Dig.  i  431.*] 

4.  Executobs  and  Administratobs  ({  213*}— 
Pbesentatioh  ov  CX&m— Waivkb  aro  Ba* 

TOFFKL. 

An  executor,  being  in  effect  a  trustee  of 
the  assets  for  the  benefit  of  the  creditors  and 
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beirs,  cannot  waive  any  Bnbstantial  tight  af- 
fecting their  interests,  nor,  by  failure  to  plead 
the  statute  of  nonclaim  against  one  sning  on  a 
claim  not  properly  presented,  preclude  ac- 
counting to  such  heirs  or  creditors,  but  is 
personally  liable  for  devastavit  upon  payment 
of  such  claim;  and  his  misleading  statements, 
inducing  a  creditor's  noncompliance  with  the 
statnte,  does  not  estop  him  from  contesting  the 
claim  on  that  ground,  and  the  same  rule  as  to 
waiver  and  estoppel  obtains  as  to  his  attorney ; 
and  hence,  where  the  attorney  for  the  estate, 
as  a  favor  to  a  claimant,  prepared  the  claim 
for  mcmey  lent  deceased,  bat  stated  that  it 
was  on  an  open  account  for  money  lent,  while 
the  debt  was  in  fact  on  a  note,  there  was  no 
estoppel  against  the  estate  to  defend  nnder 
the  statute  of  nonclaim. 

[Ed.  Note.— For  other  eases,  fee  Bzecators 
and  Administrators,  Cent  Dig.  M  749-7SS; 
Dec  Dig.  I  213.*] 

Appeal  from  District  Conrt,  Sanders  Conn- 
t7 ;  It.  Lee  McCnllodi,  Jndge. 

Action  by  Mrs.  A.  O.  Yanderpool  against 
Elizabeth  A.  O.  Yanderpool,  as  executrix  of 
Samuel  L.  Yanderpool,  deceased.  Judgment 
for  plalntUT,  and  defendant  appeals.  Revers- 
ed and  remanded. 

H.  J.  Burleigh,  of  Plains,  and  Tolan  & 
Gaines,  of  Missoula,  for  appellant 

HOLLO  WAY,  J.  The  following  promissory 
note  is  copied  into  the  complaint  and  made 
the  basis  of  plain tttTs  cause  of  action:  "July 
the  15,  1908.  I  promise  to  pay  to  Mrs.  A. 
C.  Yanderpool  one  thousand  dollars,  $1,000, 
in  three  years  from  date,  at  6  per  cent  in- 
terest S.  L.  Yanderpool."  It  Is  alleged  that 
S.  L.  Yanderpool  died  testate  on  Jane  19, 
1911 ;  that  the  defendant  Is  the  duly  appoint- 
ed executrix  of  his  last  will  and  testament ; 
that  on  Angust  26,  1911,  plaintiff  presented 
her  claim  for  the  amount  then  due  on  said 
note,  which  claim  was  rejected ;  and  that  the 
plaintiff  is  now  the  owner  and  holder  of  the 
note,  no  part  of  which  has  ever  been  paid. 
The  answer  denies  the  execution  or  delivery 
of  the  note,  or  any  indebtedness  due  from  the 
deceased  to  the  plaintiff,  and  denies  that  any 
claim  for  the  debt  sued  npon  was  ever  pre- 
sented to  the  executrix.  It  is  further  alleged 
affirmatively  that  plaintiff's  cause  of  action, 
if  any  she  ever  had,  is  barred  by  the  provi- 
sions of  section  7625,  Revised  Codes.  The 
reply  is  a  general  denial  of  the  new  matters 
contained  in  -the  answer.  Upon  the  trial  of 
the  cause  plaintiff  testified  to  the  facts  and 
circumstances  surrounding  the  execution  and 
delivery  of  the  note ;  that,  no  part  of  the  debt 
evidenced  by  it  had  ever  been  paid,  and  that 
about  August  17,  1911,  she  went  to  the  office 
of  Mr.  H.  J.  Burleigh,  attorney  for  the  estate, 
which  office  was  designated  in  the  notice  to 
creditors  as  the  place  for  the  presentation  of 
dalms  against  the  estate;  that  she  was  in- 
formed by  Mr.  Burleigh  that  he  was  the  at- 
torney for  the  estate,  and  as  such  could  not 
act  as  her  attorney  in  preparing  her  claim  in 
statutory  form,  but  that  as  a  mere  matter  of 


accommodation  and  gratuitously  be  would 
prepare  her  claim  for  her ;  that  be  did  pre- 
pare a  claim;  and  that  she  verified  it  and 
left  it  with  him,  and  in  a  short  time  there- 
after was  notified  that  it  bad  been  disallowed 
and  rejected.  As  to  what  further  took  place 
In  Mr.  Burleigh's  office  at  that  time,  the  wit- 
nesses speak  for  themselves.  Plaintiff  tes- 
tified that  she  Informed  the  attorney  that  ber 
claim  was  founded  upon  a  promissory  note, 
but  that  the  note  had  been  mislaid  and  she 
could  not  find  it  at  that  time;  that  shortly 
after  ber  claim  was  rejected  she  found  the 
note,  a  copy  of  which  is  set  forth  above,  and 
notified  Mr.  Burleigh  of  the  fact;  that  he 
came  to  her  house,  secured  the  note,  and,  af- 
ter keeping  it  a  day  or  more,  returned  It  to 
her,  with  the  assurance  that  she  would  have 
no  trouble  getting  her  money.  Mr.  Borlelgb 
testified  that  when  the  plaintiff  came  to  bis 
office  and  asked  him  to  prepare  her  claim  in 
statutory  form,  he  inquired  of  her  particular- 
ly whether  she  had  any  note  or  other  writing 
evidencing  the  debt;  that  she  informed  him 
that  she  did  not  have,  and  that  it  was  after 
the  claim  was  rejected,  and  after  plaintiff 
had  been  notified,  that  she  then  informed 
him  for  the  first  time  that  she  had  a  note,  and 
that  be  told  her  if  it  was  all  right  she  would 
doubtless  receive  her  money  without  trouble. 
Much  of  the  time  of  the  trial  was  devoted  to 
receiving  evidence  touching  the  genuineness 
of  the  signature  to  the  note  sued  upon.  The 
trial  resulted  in  a  judgment  in  favor  of  plain- 
tiff, and  from  that  judgment  and  an  order 
denying  a  new  trial,  the  defendant  has  ap- 
pealed. 

[1]  We  have  omitted  all  references  to  those 
portions  of  the  evidence  which  tend  to  weak- 
en the  plaintiff's  case  as  exhibited  under  the 
view  most  favorable  to  her,  as  well  as  all 
references  to  testimony  tending  to  defeat  her 
claim  or  to.  corroborate  Mr.  Burleigh.  For 
the  purposes  of  this  appeal  we  may  assume 
that  the  jury  found  specifically  that  plain- 
tiff's version  of  ber  transactions  with  the  at- 
torney is  correct  and  that  the  evidence  is 
sufficient  to  sustain  that  finding.  Section 
7529,  Revised  Codes,  in  treating  of  claims 
for  presentation  against  an  estate,  provides: 
"If  the  claim  be  founded  upon  a  bond,  bill, 
note  or  other  instrument,  a  copy  of  such  In- 
strument must  accompany  the  claim,  and  the 
original  must  be  exhibited  if  demanded,  un- 
less it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  bis  claim  with  his 
affidavit  containing  a  copy  or  particular  de- 
scription of  such  instrument  and  stating  Its 
loss  or  destruction."  Compliance  with  these 
provisions  Involves  no  difficulty,  and  a  court 
cannot  say  that  anything  less  than  substan-. 
tlal  compliance  upon  the  part  of  the  claimant 
meets  the  requirements.  It  is  not  within  the 
power  of  a  court  either  to  repeal  or  amend 
this  section.  The  only  claim  which  was  pre- 
sented by  the  plaintiff  against  this  estate. 
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omitting  merely  fonnal  portions,  reada  as  fol- 
lows: 

Batata  of  Samuel   L.  Vaaderpool.  Deceased,   to 
Caroline  B.  Vanderpool,  Dr. 
UQ8,  July  15.    To  money  loaned  deceased  to 
be  repaid  In   3  yean,  with 
Interest  at  tbe  rate  o(  (  per 

cent    per  annum |1,OCO  00 

Interest  from  July  IS,  1908,  to 
Augnst  U,  ini IK  00 


Total   amount  du«  to  Ausust 
IB,    IMl   »1,188  00. 

This  does  not  purport  to  be  founded  upon 
any  Instrument  In  writing.  It  does  not  con- 
tain any  copy,  and  neither  was  it  accompa- 
nied by  an  affidavit  containing  a  copy  or  a 
particular  description  of  any  instrument,  or 
any  statement  that  the  Instrument  upon 
which  the  claim  was  founded  had  been  lost  or 
destroyed.  The  statute  further  provides: 
"No  holder  of  any  claim  against  an  estate 
shall  maintain  any  action  thereon,  unless 
the  claim  is  first  presented  to  the  executor 
or  administrator."  Section  7532,  Rev.  Codes. 
The  only  exception  to  this  rule  is  In  favor 
of  one  whose  claim  Is  secured  by  mortgage  or 
lien,  and  who  does  not  seek  a  deficiency 
judgment  against  the  estate.  What  claim  is 
It  which  must  be  presented  under  this  sec- 
tion? The  identical  one  sued  upon.  A  party 
cannot  present  a  <dalm  founded  upon  an 
open  account  and  then  maintain  an  action 
upon  a  promissory  note,  or  vice  versa  (Brown 
V.  Daly,  33  Mont  523,  84  Pac.  883;  Walte- 
mar  v.  Schnlck's  Estate,  102  Mo.  App.  133, 
76  S.  W.  1053) ;  and,  If  he  attempts  to  do  so, 
the  result  Is  such  a  variance  as  amounts  to 
a  failure  of  proof  (Etchas  v.  Orena,  127  CJal. 
588,  60  Pac.  45). 

[2]  So  imperative  is  the  statute  above  that 
In  the  absence  of  an  express  allegation  that 
the  plaintiff  duly  presented  the  claim  sued 
upon,  the  complaint  fails  to  state  a  cause  of 
action  altogether.  Fratt  v.  Hunt  108  Cal. 
288,  41  Pac.  12;  Morse  v.  Steele,  149  Cal.  303, 
86  Pac.  693;  18  Cya  991.  Plaintiff  apparent- 
ly appreciated  this  rule,  for  in  her  complaint 
she  alleges  due  presentation  of  her  claim 
founded  upon  the  note  above ;  her  proof,  how- 
ever, fails  to  sustain  her  pleading.  She 
has  not  appeared  in  this  court  at  all,  and 
we  are  not  aided  by  any  brief  submitted  in 
her  behalf. 

[8,4]  We  infer  from  the  record,  however, 
that  the  trial  court  proceeded  upon  the  theory 
that  if  plaintiff  was  led  Into  error  in  filing 
her  claim,  by  the  attorney  for  the  estate,  the 
estate  itself  is  estopped  to  deny  that  the 
claim  was  presented  as  required  by  law.  Sec- 
tion 7625,  Revised  Codes,  provides  that:  "All 
claims  arising  upon  contracts,  whether  the 
same  be  due,  not  due  or  contingent  must  be 
presented  within  the  time  limited  In  the  no- 
tice, and  any  claim  not  so  presented  is  barred 
forever."  These  statutes  of  nonclalm  are  spe- 
cial in  character ;  they  supersede  tbe  general 
statutes  ot  limitations,  and  compliance  with 


their  requirements  is  essential  to  the  founda- 
tion of  any  right  of  action  against  an  estate 
upon  a  cause  of  action  which  sounds  in  con- 
tract The  executor  or  administrator  Is  in 
effect  a  trustee  of  the  funds  of  the  estate  for 
the  benefit  of  the  creditors  and  heirs,  and 
cannot  waive  any  substantial  right  which 
materially  affects  their  Interests,  and,  for  the 
same  reason,  cannot  be  estopped  by  his  own 
conduct  He  cannot  by  failure  to  plead  the 
statute  of  nonclalm  as  against  one  who  sues 
upon  a  claim  which  has  not  been  properly 
presented,  preclude  the  hdrs  or  other  credi- 
tors of  the  estate  from  setting  it  up  upon 
settlement  of  his  accounts  (In  re  Moulllerat's 
Estate,  14  Mont  245,  36  Pac.  185),  and  he 
renders  himself  personally  liable  for  devasta- 
vit in  case  of  payment  of  such  a  claim. 
While  an  equitable  estoppel  might  be  invoked 
as  against  an  executor  or  administrator  so 
far  as  his  individual  Interest  in  the  estate 
is  concerned,  it  cannot  operate  to  the  preju- 
dice of  the  heirs  or  other  creditors.  Even  his 
misleading  statements,  his  assurances  or  hiB 
conduct  which  Induces  a  creditor  to  omit 
compliance  with  the  statute,  will  not  operate 
to  estop  him  from  contesting  the  claim  upon 
the  ground  of  noncompliance.  Tbe  reason  for 
these  rules  ought  to  be  manifest  at  once,  and 
with  reference  to  them  there  Is  substantial 
unanimity  of  opinion  among  the  authorities. 
2  Woerner's  American  Law  of  Administra- 
tion, i  887 ;  Kells  v.  Lewis,  91  Iowa,  128,  58 
N.  W.  1074;  Spanldlng  v.  Suss,  4  Mo.  App. 
641. 

In  Nagle  v.  Ball,  71  Miss.  330,  18  South. 
929,  the  court  said:  "The  administrator  can- 
not waive  the  absolute  bar  created  by  statute 
for  the  protection  of  estates  of  decedents. 
He  cannot  abrogate  a  positive  rule  of  law 
requiring  probate  of  claims  within  the  pre- 
scribed period  by  conduct  of  his  own,  how- 
ever misleading  or  designing.  The  creditors 
were  bound  to  obey  the  plain  requirements 
of  the  statute.  They,  as  all  others,  were 
supposed  to  know  the  law  prescribed  for 
their  guidance.  But  if  they  did  not  and  the 
administrator  advised  or  induced  them  to 
omit  to  probate  their  claims,  •  •  •  where 
is  the  authority  to  be  found  for  exempting 
them  from  the  operation  of  a  positive  stat- 
ute which  is  universal  in  Its  application?" 

If  the  estate  would  not  have  been  bound 
by  the  same  representations  as  are  alleged  to 
have  been  made  by  Mr.  Burleigh,  If  they  had 
been  made  by  the  executrix,  for  the  stronger 
reason  it  was  not  estopped  by  tbe  acts  of  the 
attorney,  who  has  no  authority  whatever  In 
passing  upon  claims,  or  in  allowing  or  reject- 
ing them. 

In  falling  to  present  the  identical  claim 
sued  upon,  plaintiff  has  suffered  the  penalty 
provided  in  section  7525  above,  and  we  can- 
not change  that  statute  in  order  to  relieve 
her  from  the  hardships,  if  any,  which  this 
conclusion  Imposes.  If  she  has  any  cause  of 
action  which  she  can  now  assert  U  must  be 
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one  against  Mr.  Bnilelgb  and  not  against  tills 
estate. 

For  the  reason  that  the  evidence  falls  to 
support  the  verdict,  the  judgment  and  order 
are  reversed,  and  the  cause  is  remanded,  with 
directions  to  dismiss  the  complaint. 

Reversed  and  remanded. 

BRANTLY,  O.  J.,  and  BANNER,  J,  concur. 


(48  Mont.  tl6) 

DONIAN  V.  ARNOU)  et  aL 
(Supreme  Conrt  of  Montana.     Jan.  22,  1914.) 

1.  Logs  amd  IjOgoinq  (|  8«)— Timber  Con- 
TBACT— Acceptance  or  Extension. 

An  offer  by  the  seller  of  timber  to  extend 
the  time  for  its  removal  for  a  year  for  a  cer- 
tain consideration,  as  to  which  the  purcliaser 
asked  terms  for  a  shorter  extension,  and  sent 
ait  agent  with  a  check  for  snch  amount,  who, 
on  refusal  of  an  extension,  left  without  tender 
or  acceptance  of  the  clieck,  did  not  create  a 
contract  of  extension. 

[Ed.  Note. — For  other  cases,  see  Ixjgs  and 
Logging,  Cent  Dig.  {|  6-12;  Dec  Dig.  {  8.*] 

2.  CoNTRAOTs  (S  321*)—FoRFBiTDBi>— Relief. 

Under  the  express  provision  of  Rev.  Codes, 
i  60S9.  a  party  to  an  obligation,  who  by  its 
terms  incurs  a  forfeiture  or  a  loss  in  the  na- 
ture of  a  forfeiture  because  of  his  failure  to 
comply  therewith,  cannot  be  relieved  therefrom 
on  making  full  compensation  to  the  adverse 
party,  where  he  fails  to  show  that  his  breach 
of  duty  was  not  grossly  negligent,  willful,  or 
fraudulent 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  |{  1508-1527;   Dec  Dig.  S  821.*1 

3.  Logs  and  Loooing  (|  3*)— FoamrtniB— 
Relief. 

Plaintiff  in  July,  1906,  purchased  of  de- 
fendant standing  timber  upon  condition  that  it 
be  removed  on  or  before  Julv  17,  1910,  but  did 
nothing  looking  thereto  until  May,  1910,  when 
he  undertook  to  obtain  an  extension,  which 
his  agent  reported  might  be  had  for  one  year 
for  $500,  and,  after  delaying  until  within  a  few 
da^s  from  the  expiration  of  the  contract  he 
failed  to  commumcete  his  acceptance  before 
the  offer  was  revoked,  without  other  excuse 
than  a  desire  to  secure  better  terms.  Held, 
that  there  was  no  such  equity  that  the  con- 
science would  be  shocked  by  permitting  the 
matter  to  rest  where  plaintiff's  neglect  placed 
it;  and  hence  that  he  would  not  be  relieved 
from  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  Si  8-12;    Dec  Dig.  |  3.*] 

Appeal  from  District  Court,  Sanders  Coun- 
ty;  R.  Lee.  McCnlloch,  Jud^. 

Action  by  Edward  Donlan  against  Lewis 
Arnold  and  anotlier.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

A.  N.  Wtaitlock  and  Harry  H.  Parsons, 
both  of  Missoula,  and  James  M.  Self,  of 
Plains,  for  appellant.  Tolan  &  Gaines,  of 
Missoula,  for  respondents. 

BANNER,  J.  On  July  17,  1905,  the  parties 
to  this  suit  entered  Into  a  contract  wherein 
the  respondents,  for  a  valuable  consideration, 
sold  to  the  appellant  all  the  timber  growing 
uiion  a  certain  tract  of  land  situated  In  Mis- 
soula county,  upon  the  condition  that  the 


timber  be  cat  and  removed  on  or  before  July 
17,  1910.  In  the  fore  part  of  May,  1910, 
the  appellant  having  done  nothing  towards 
cutting  or  removing  the  timber,  and  realizing 
tliat  the  contract  would  soon  expire,  request- 
ed one  Fairbanks  to  see  Mr.  Arnold  and  as- 
certain from  him  upon  what  terms  an  exten- 
sion for  one  year  could  be  procured.  Fair- 
banks saw  Arnold,  who  said  he  would  grant 
such  extension  for  $500,  adding  that  he  was 
anxious  to  have  the  land  cleared  up,  that 
he  would  rather  have  the  timber  taken  off 
than  to  have  the  money,  and  that  "to  run 
over  a  month  or  two  over  the  present  year 
there  would  be  no  extra  charge."  Fairbanks 
wrote  at  once  to  the  appellant  advising  him 
to  see  Arnold.  Between  June  4th  and  8th 
appellant  went  to  Plains  to  see  Arnold,  but 
failed  to  do  so,  learning  that  Arnold  was  at 
St  Regis.  Upon  June  27th  the  appellant  sent 
his  bookkeeper,  Mr.  Keith,  to  Plains  to  get 
Mr.  Burlelgii  to  go  to  Arnold  and  get  an  ex- 
tension. Keith  went  to  Plains  and  saw  Mr. 
Burleigh,  but  nothing  was  done  because  Ar- 
nold was  out  of  town.  A  few  days  later  Mr. 
Burleigh  saw  Arnold  and  talked  with  him. 
Touching  this  conversation,  Mr.  Burleigh  tes- 
tifies: "He  (Arnold)  never  denied  that  he 
had  agreed  to  grant  an  extension  for  a  year 
on  the  basis  of  $500,  but  complained  and  said 
that  he  liad  of  course  expected  that  he  would 
see  Mr.  Donlan,  that  Mr.  Donlan  had  not 
showed  up  or  anybody  else  had  not  showed 
up.  *  *  *  I  asked  Mr.  Arnold  what  he 
would  take  if  the  timber  could  be  cut  off 
sooner  than  a  year.  He  seemed  to  be  anx- 
ious to  have  the  timber  cut  off,  and  there 
was  no  satisfactory  understanding  arrived 
at  I  think  Mr.  Arnold  told  me  be  would 
consider  the  matter."  In  the  last  of  June  or 
first  part  of  July  appellant  himself  went  to 
Plains  to  see  Arnold,  but  Arnold  was  at  Cam- 
as Springs.  On  July  12th  Keith  sent  a  check 
for  $500  to  Mr.  Burleigh,  and  within  a  day  or 
two  appellant  himself  went  to  Paradise  to 
see  Mr.  Burleigh  and  have  him  close  up  the 
deal,  which  he  promised  to  do  if  Arnold  was 
at  home.  Mr.  Burleigh  saw  Arnold  on  the 
13th  or  14th  and  spoke  to  him  about  the  mat- 
ter of  terms  for  a  shorter  extension,  and  Ar- 
nold "said  he  had  come  to  a  conclusion  about 
it  and  that  the  only  conditions  upon  wlilch 
he  would  allow  Mr.  Donlan  to  cut  that  tim- 
ber was  *  *  *  a  stumpage  basis  at  the 
same  rate  as  paid  to  the  state."  Whereupon 
Mr.  Burleigh,  deeming  it  useless  to  tender 
the  check,  simply  kept  it  and  quit  the  nego- 
tiations without  making  any  tender.  At  no 
time  after  the  Interview  between  Fairbanks 
and  Arnold  was  any  tender  made  to  Arnold 
or  anything  written  to  him;  nor  was  any- 
thing said  to  him  Indicative  of  an  acceptance 
of  liis  terms,  save  as  above  set  forth. 

The  foregoing  facts,  constituting  the  sub- 
stance of  ail  the  evidence  In  the  case,  were 
presented  under  an  amended  complaint  which 
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declared  npon  two  causes  of  action,  tIb.  ;  (a) 
To  quiet  appellant's  title  as  owner  of  the 
timber;  and  (b)  to  compel  respondents  to  "ex- 
ecute a  suffld&it  grant"  to  the  appellant  of 
the  right  to  enter  the  premises  and  cut  and 
remoTe  the  timber.  Issue  was  Joined  by  the 
answer,  which  denied  the  essential  allega- 
tions of  the  amended  complaint,  wbl<fli  af- 
firmatively asserted  title  to  and  right  of  pos- 
session of  the  timber  in  the  respondents, 
which  alleged  the  expiration  of  the  original 
agreement,  and  which  assailed  the  validity 
-  of  the  alleged  extension  upon  Tarloas  legal 
grounds  connected  with  the  oral  character 
of  the  same.  In  the  reply  It  Is  pleaded  that 
the  failure  to  have  the  extension  reduced  to 
writing  was  due  wholly  to  the  acts  of  re- 
spondents, and  that  the  respondents  are  by 
their  acts  estopped  to  claim  the  timber  or 
to  question  the  rlg^t  of  the  appellant  to  en- 
ter the  lands  In  question  and  remove  the 
timber  therefrom.  At  the  close  of  plaintiff's 
evidence^  there  was  an  order  of  nonsuit,  upon 
which  a  judgment  was  thereafter  given  and 
entered,  denying  relief  to  the  appellant  and 
granting  the  prayer  of  respondents'  answer. 
From  that  Judgment  this  appeal  is  taken. 

The  appellant,  conceding  that  under  the 
decision  of  this  court  in  Hollensteiner  v. 
Missoula  Lumber  Co.,  37  Mont  278.  96  Pac. 
420,  no  right  remained  In  him  to  cut  the 
timber  left  when  the  contract  of  July  17, 
1905,  expired,  makes  the  following  conten- 
tions: (1)  That  the  evidence  dtscloses  an  en- 
forceable oral  contract  between  the  parties 
for  a  year's  extension ;  and  (2)  assuming  that 
no  such  contract  was  made,  the  rule  of  Hol- 
lensteiner V.  Lumber  Co.  works  a  forfeiture 
which  should  not  be  enforced  in  this  case.  In 
view  of  the  equities  disclosed  by  the  record. 
Of  these  in  their  order. 

[1]  1.  It  Is  Impossible  to  extract  anything 
more  from  the  conduct  of  Arnold  than  a 
mere  offer  to  extend  for  a  year  for  a  certain 
consideration.  Instead  of  accepting  this 
offer,  the  appellant,  through  the  agent  chosen 
by  him,  asked  terms  for  a  shorter  extension. 
No  pretense  is  made  that  the  appellant  ever 
accepted  Arnold's  offer  until  the  check  was 
s«it  to  Burleigh,  on  July  12th,  and  instruc- 
tions were  given  him  by  the  appellant  on 
July  13th  to  close'  the  transaction.  This 
assumed  acceptance  was  purely  subjective 
and  of  no  effect,  because  the  agent  chosen 
by  the  appellant  did  not  communicate  the 
acceptance  nor  tender  the  consideration.  On 
the  contrary,  he  inquired  concerning  the 
terms  for  a  shorter  extension,  and,  being 
met  by  a  flat  refusal  to  grant  any  extension, 
departed  without  further  ado.  If  we  imagine 
the  respondents  seeking  to  recover  from  the 
appellant  the  price  of  this  alleged  extensio;}, 
some  notion  may  be  gained  of  the  utter  In- 
firmity of  the  claim  that  a  contract  was  en- 
tered into  therefor.  A  contract  is  not  creat- 
ed by  a  mere  offer,  even  though  kept  open 
for  nearly   two  months,  which  '  la  revoked 


before  acceptance.  The  principles  Involved 
are  too  fundamental  and  too  elementary  for 
discussion.  Rev.  Codes,  |  4992;  Brophy  v. 
Idaho,  P.  &  P.  Co.,  31  Mont  279,  78  Pac.  493; 
State  V.  State  Prison  Com'rs,  37  Mont  378, 
96  Pac.  736 ;  Monahan  v.  AUen,  4T  Mont  75, 
130  Pac.  768. 

[2]  2.  Assuming  that  the  application  to 
this  case  of  the  rule  of  Hollensteiner  v.  Lum- 
ber Co.  Involves  a  loss  in  the  nature  of  a 
forfeiture,  the  views  of  this  court,  as  re- 
cently expressed  upon  this  subject  become 
pertinent  In  Clifton  t.  Wlllson,  47  Mont 
305,  132  Paa  424,  attention  was  caUed  to 
the  rule  at  common  law  which  denied  recov- 
ery for  payments  made  or  acts  done  by  one 
who  has  stopped  short  of  full  performance 
of  his  contract  and  to  the  circumstance 
that  whenever  relief  was  attainable  It  be- 
came so  by  virtue  of  the  rule  of  equity 
against  forfeitures ;  that  the  rule  against  for- 
feitures, so  far  as  this  state  is  concerned,  ta 
expressed  in  section  6039  of  our  Codes,  and 
a  party  seeking  Its  benefit  must  by  his  plead- 
ing and  proof  bring  himself  within  It  It  is 
not  enough  to  say  on  appeal  that  a  loss  In 
the  nature  of  a  forfeiture  may  be  Incurred 
by  enforcing  the  terms  of  a  contract  which 
the  parties  themselves  have  made;  but  te 
secure  the  protection  of  section  6039,  It 
must  be  Invoked,  and  "the  very  minimum  re- 
quirement is  tliat  the  party  Invoking  the 
protection  afforded  by  that  section  must  set 
forth  facts  which  will  appeal  to  the  con- 
science of  a  court  of  equity."  Fratt  v.  Dan- 
iels-Jones Co.,  47  Mont  487,  133  Pac.  70a 
A  concrete  application  of  these  rules  llixis- 
tratlng  some  drcnmstances  authorizing  re- 
lief from  a  loss  in  the  nature  of  a  forfeiture 
Is  furnished  by  the  case  of  Cook-Reynolds  Co. 
V.  Chlpman,  47  Mont  289,  133  Pac.  694.  The 
effect  of  all  these  cases  is  that  relief  from 
forfeiture  cannot  be  awarded  to  one  who 
fails  to  show  that  his  breach  of  duty  was 
not  grossly  negligent  willful,  or  fraudulent 

[3]  The  respondents  vigorously  and  with 
some  reason  contest  the  sufficiency  of  the 
pleadings  as  a  basis  for  relief  from  for- 
feiture. But  passing  that  we  are  without 
warrant  for  such  relief  in  the  facts  estab- 
lished on  the  trlaL  The  appellant  holding 
a  five-year  contract  the  expiration  of  which 
he  must  have  known  would  leave  him  with- 
out any  right  waited  4  years  and  10  months 
before  taking  any  action,  either  towards  re- 
moving the  timber  or  towards  securing  an 
extension.  About  60  days  before  the  end,  he 
authorized  an  agent  to  negotiate  for  terms  of 
an  extension.  At  that  time  he  could  have 
removed  the  timber  by  going  to  some  extra 
expense.  The  agent  sent  to  negotiate  for 
terms  of  extension  secured  an  offer  which  he 
communicated  to  the  appellant  without  de- 
lay, and  the  appellant  could  by  a  prompt  ac- 
ceptance of  the  offer  have  settled  the  matter 
beyond  question.  Presumed  to  know  that 
the  law  afforded  the  prlTllege  to  Arnold  to 
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revoke  his  offer  at  any  time  before  notice 
of  acceptance,  the  appellant  noTertbelesa  de- 
layed even  bis  sabjectlve  acceptance  until 
wltbln  a  few  days  of  the  end  of  the  contract, 
and  then  through  his  agent  failed  to  com- 
municate that  acceptance  before  the  offer 
was  revoked.  In  explanation  it  Is  suggested 
that  Arnold's  statements  that  he  would  rath- 
er have  the  timber  taken  oft  than  have  the 
money,  and  that  "to  run  over  a  month  or 
two  over  the  present  year  there  would  be 
no  extra  charge,"  lulled  the  appellant  into 
a  false  security.  Whether  these  statements, 
tf  communicated  to  the  appellant,  would 
have  Justified  his  course  we  do  not  deter- 
mine, because  the  appellant  does  not  prove 
that  he  ever  heard  of  them  or  that  they  ever 
misled  or  influenced  him  in  any  way.  The 
only  rational  inference  is  to  the  contrary.  It 
to  true  that  he  says,  "I  relied  absolutely  on 
anything  Mr.  Arnold  said  to  Mr.  Fairbanks 
and  anything  Mr.  Fairbanks  would  say  to 
me;"  but  he  could  not  rely  on  anything  said 
to  Fairbanks  unless  Fairbanks  communicat- 
ed it  to  him,  and  the  only  communication 
from  Fairbanks  to  him  was  the  letter  sent 
Immediately  after  Fairbanks  had  talked  with 
Arnold.  This  letter  "was  to  the  effect  that 
he  went  down  and  seen  Mr.  Arnold  and  Mr. 
Arnold  would  give  an  extension  for  one 
year  for  $500  and  for  me  to  see  Mr.  Arnold." 
lite  endeavors  of  apiiellant,  in  person  and 
through  Mr.  Burleigh,  evince  to  our  minds, 
not  reliance  upon  the  statements  now  urged 
as  an  estoppel,  but  a  desire  to  secure  other 
terms  than  those  offered,  as  well  as  an  ap- 
preciation of  the  necessity  to  get  into  writ- 
ten form  whatever  might  be  ultimately 
agreed  upon.  When  all  is  said  for  appellant 
that  can  be  said,  still  the  record  does  not 
make  any  adequate  excuse  for  his  failure  to 
protect  his  interests  under  the  contract,  nor 
disclose  wherein  the  conscience  will  be  shock- 
ed by  permitting  the  matter  to  rest  where 
his  neglect  has  placed  it  Fratt  v.  Daniels- 
Jones  Co.,  supra. 

The  order  of  nonsuit  was  correct,  and  Uie 
judgment  founded  thereon  is  affirmed. 

Affirmed. 

BRANTLI,  a  J.,  and  HOLLOWAY,  J., 
concur. 

(15  Ariz.  1(4) 

OTIS  V.  OHIO  RHNES  CO.  et  al. 

(Sapxeme  Court  of  Arizona.     Jan.    22,   1914. 
Rehearing  Denied  Feb.  28,  1814.) 

1-  Plbadino  ({  176*)— Bkplt— Dbnials— Nko- 

ATIVK  PbEQNANT. 

A  reply  denying  all  and  every  allegation  of 
the  answer  in  the  words  of  the  allegatioD  is  a 
negative  pregnant  and  as  a  traverse  is  ambig- 
ttoas  and  to  be  condemned,  beinz  only  a  denial 
that  the  allegations  of  the  pleading  traversed, 
taken  conjunctively,  are  true. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ff  843,  845-383;   Dec.  Dig.  S  176.*i 


2.  Pleading    (|   176*)— Acnoir— Plxadiho— 

Issues. 

The  answer,  In  an  action  on  a  corporation 
note,  alleged  that  the  president,  being  unable 
to  pay  his  debts  to  the  payee,  conspired  with 
him  to  represent  to  the  corporation's  directors 
that  the  debt  was  Incurred  for  supplies  for  the 
company,  and  that  it  was  equitably  bound  to 
pay  the  debt  There  waa  no  allegation  that 
such  representations  were  made  to  the  direc- 
tors or  that  the  note  sued  on  was  given  aa  the 
result  of  any  such  representations.  BeHd,  that 
a  denial  of  such  allegations  raised  no  material 
Issne. 

[Bd.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  ||  843,  345-363;   Dec.  Dig.  f  176.*] 

&  COBFOSATIOITB   (f   680*)— ConoouDATioir— 

ASSUMPTION  OF  UABILITT. 

Where  defendant  corporation  was  organis- 
ed for  the  purpose  of  purchasing  all  of  the 
property  of  another  corporation,  and  such 
property  was  paid  for  in  shares  of  the  defend- 
ant company  issued  directly  to  the  stockholders 
of  the  origmal  company,  the  defendant  corpo- 
ration is  liable  for  all  the  debts  of  the  original 
corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions^ Cent.  Dig.  li  2854,  2361-2867;   Dec.  Dig. 

4.  CoapoBAnoRs   (|  691*)— Corboudation— 
Actions— EvioBNCB—STiFnoiKNOT. 

In  a  suit  on  a  note  which  plaintiff  claimed 
the  defendant  corporation  had  assumed  as  one 
of  the  debts  of  its  predecessor,  evidence  held 
insufficient '  to  show  that  defendant's  predeces- 
sor, whose  debts  it  assumed,  received  any  con- 
sideration therefor. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions. Cent  Dig.  {S  2034,  2368-2372:  Dec.  Dig. 
{  69I.»] 

Appeal  from  Superior  OourU  Xavapai 
County;  Frank  O.  Smith,  Jadg& 

Action  by  T.  W.  Otis  against  the  Ohio 
Mines  Company,  a  corporation,  and  another. 
From  a  Judgment  for  defendants,  plalntUt 
appeals.    Affirmed. 

The  appellant,  as  plaintiff,  commenced  this 
action  upon  a  promissory  note  dated  July  20, 
1908,  due  four  months  after  date,  payable  to 
the  order  of  T.  P.  Otis  in  the  sum  of  $6,466.- 
25,  with  interest  from  date  at  the  rate  of  lO 
per  cent  per  annum,  with  a  reasonable  at- 
torney's fee  in  case  of  suit.  The  note  is 
signed:  "Jessie  Mines  Company,  by  John  S. 
Jones,  Prest"  The  note  was  indorsed:  "Pay 
T.  W.  Otis  or  order  for  collection  or  re- 
newal. T.  P.  Otis."  On  January  17,  1908, 
the  board  of  directors  of  the  Jessie  Mines 
Company  adopted  a  resolution  as  follows: 
"Whereas,  this  company  is  indebted  to  T.  W. 
Otis  of  Prescott,  Arizona,  for  supplies  fur- 
nished the  company  during  its  extotence  In 
the  sum  of  approximately  $6,200;  and  where- 
as, John  S.  Jones  has  given  his  personal 
note  for  the  same:  Now,  therefore,  be  it  re- 
solved, that  this  board  of  directors  hereby 
ratify  the  action  of  said  John  S.  Jones  and 
undertake  to  pay  the  said  Indebtedness." 
Upon  the  authority  of  this  resolution  the 
president  of  the  company,  John  S.  Jones, 
made  the  note  sued  upon  payable  to  T.  P. 
Otis. 
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The  appellee  Ohio  Mines  Company  became 
a  corporation  after  the  note  was  made  and 
delivered.  The  jeasie  Mines  Company  sold 
and  transferred  all  of  its  assets  to  the  Ohio 
Mines  Company  under  date  of  January  14, 
1909.  The  proposition  to  purchase  is  ad- 
dressed to  the  Jessie  Mines  Company  and 
recites  the  organization  of  the  Ohio  Mines 
Company,  Its  capital  stock,  that  the  proposi- 
tion is  made  in  accordance  with  a  resolu- 
tion passed  by  the  stockholders  and  board 
of  directors.  The  offer  made  is  as  follows: 
"We  hereby  offer  to  purctiase  all  the  mining 
properties  of  the  Jessie  Mines  Company,  ma- 
chinery, tools,  and  all  appurtenances  and 
equipment  pertaining  to  the  mining  proper- 
ties owned  by  the  said  company,  the  De 
Large  ranch,  all  buildings  located  on  any 
and  all  of  the  said  properties,  office  furnl-. 
ture,  books  of  account,  and  equipment  wher- 
ever the  same  may  be  and  wherever  located 
for  the  sum  of  *  *  *  $2,300,000,  and  we 
offer  in  lieu  of  cash  to  Issue  •  •  •  2^00,- 
000  shares  of  the  capital  stock  of  the  Ohio 
Mines  Comi)any,  in  full  payment  for  its  as- 
sets as  above  set  forth;  and  we  agree  to  issue 
said  stock  in  accordance  with  the  Instruc- 
tions of  the  Jessie  Mines  Company  to  the 
stockholders  of  the  said  the  Jessie  Mines  Com- 
pany In  the  same  number  of  shares  of  the 
same  par  value  as  said  stockholders  now 
hold  In  said  the  Jessie  Mines  Company.  The 
Ohio  Mines  Company  will  assume  only  the 
proper  and  legitimate  debts  Incurred  in  the 
operation  of  the  properties  belonging  to  the 
Jessie  Mines  Company  Incurred  since  its  or- 
ganization, and  upon  receipt  of  an  itemized 
statement  thereof,  duly  acknowledged  before 
a  notary  public,  and  approved  by  a  resolu- 
tion of  the  board  of  directors  of  the  Jessie 
Mines  Company,  it  being  the  spirit  and  un- 
derstanding of  this  offer  that  the  Ohio 
Mines  Company,  in  the  case  of  the  presenta- 
tion of  improper  or  disputed  accounts  shall, 
at  its  election,  be  clothed  with  all  the  rights, 
defenses,  and  privileges  of  the  Jessie  Mines 
Company."  The  offer  was  then  presented  to 
a  meeting  of  the  stockholders  of  the  Jessie 
Mines  Company  and  accepted  by  a  unanimous 
vote,  and  the  officers  of  the  Jessie  Company 
were  authorized  and  instructed  to  make  the 
necessary  transfers  and  conveyances  of  title. 

The  note  in  suit  was  presented  to  the  Ohio 
Mines  Company  for  payment,  and  payment 
was  refused.  The  caiise  was  tried  to  the 
court  without  a  Jury;  a  Judgment  resulted  In 
favor  of  the  defendants  and  against  the 
plaintiff  for  costs.  The  plaintiff's  motion 
for  a  new  trial  was  denied,  and  he  appeals. 
Other  facts  are  stated  in  the  opinion. 

James  Loy,  of  Prescott,  for  appellant 
Norrls  &  Mitchell,  of  Prescott  (John  H.  Price, 
of  Cleveland,  Ohio,  of  counsel),  for  appellees. 

CUNNINGHAM,  J.  (after  stating  the  facts 
aa  above).  The  note  In  suit  was  made  by 
Jolm  S.  Jones,  as  president  of  the  Jessie 
Mines  Company,  and  npon  its  face  it  par- 


ports  to  have  been  made  for  and  In  b^alf 
of  and  as  the  obligation  of  the  Jessie  Mines 
Company.  The  note  is  made  payable  to  T. 
P.  Otis  and  assigned  by  him  to  T.  W.  Otis 
for  collection  or  renewal.  The  appellee  Ohio 
Mines  Company  is  sought  to  be  held  as  the 
payor  of  the  note  by  plaintiff,  for  the  reason 
the  Ohio  Mines  Company  purcliased  all  tlie 
assets  of  the  Jessie  Mines  Company,  and  in 
part  consideration  for  such  purchase  of  such 
property  the  Ohio  Mines  Company  "promised 
and  agreed  to  and  with  the  Jessie  Mines 
Company  to  pay  said  note."  It  is  alleged  by 
the  plaintiff  that  he  ratified  said  agreement 
and  sale,  and  since  said  agreement  and  sale 
he  has  looked  to  said  the  Ohio  Mines  Com- 
pany for  payment  and  satisfaction  of  the 
note. 

The  defendants  Join  in  a  third  amended  an- 
swer. They  admit  the  sale  and  transfer  of 
all  the  property  to  the  Ohio  Mines  Company 
and  deny  the  other  allegations  of  the  com- 
plaint. As  a  second  defense  in  said  amended 
Joint  answer,  they  allege  the  facts  of  the  or- 
ganization of  the  Jessie  Mines  Company  as 
of  October  11,  1901,  and  that  it  continued  to 
do  business  until  January  11,  1909,  when  it 
sold  all  its  property  to  the  Ohio  Mines  Com- 
pany, a  corporation  organized  about  January 

16,  1909.  It  Is  alleged  that  the  Ohio  Mines 
Company  was  organized  "for  the  purpose  of 
purchasing  the  assets  of  the  Jessie  Mines 
Company."  It  is  alleged  that,  several  years 
prior  to  the  organization  of  the  said  cor- 
porations, one  John  8.  Jones  became  indebted 
to  the  plaintiff  T.  W.  Otis  in  the  sum  of 
about  $6,000,  for  which  indebtedness  said 
Jones  gave  his  personal  promissory  note. 
Said  note  was  renewed  from  time  to  time  for 
a  period  of  about  ten  years,  or  until  January 

17,  190a  That  the  consideration  for  such 
note  was  the  personal  indebtedness  of  John 
S.  Jones.  That  on  or  about  January  17, 
1908,  John  S.  Jones  became  financially  em- 
barrassed and  unable  to  pay  the  said  person- 
al indebtedness  due  to  plaintiff  herein,  of 
which  the  plaintiff  and  his  assignor,  T.  P. 
Otis,  well  knew.  Whereupon  John  S.  Jones, 
T.  P.  Otis,  and  plaintiff  T.  W.  Otis  entered 
Into  a  scheme,  confederation,  and  conspiracy 
to  represent  to  the  board  of  directors  of  the 
said  Jessie  Mines  Company  that  said  indebt- 
edness had  been  incurred  In  purchasing  sup- 
plies and  merchandise  for  said  Jessie  Mines 
Company  during  its  existence,  when  in  fact 
said  supplies  and  merchandise  had  not  been 
furnished  to  the  said  company  but  to -said 
Jones  personally,  of  which  the  said  parties 
luew ;  "that  said  parties  unlawfully  planned 
to  compel  and  force  the  Jessie  Mines  Com- 
pany to  pay  the  said  personal  indebtedness  of 
the  said  John  S.  Jones  and  wrongfully,  fraud- 
ulently, and  falsely  claimed  and  pretended 
that  the  Jessie  Mines  Company  was  obligated 
and  bound  to  assume  in  behalf  of  and  to  pay 
to  said  T.  P.  Otis  and  T.  W.  Otis  the  alleged 
and  pretended  Indebtedness  and  liability 
claimed  and  pretended  to  have  become  due 
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from  Jessie  Mines  Company  to  T.  W.  Otis 
ana  T.  P.  Otis;  that  the  said  scheme,  con- 
spiracy, and  confederation  was  fraudulently, 
falsely,  and  deceitfully  made  and  entered  into 
between  said  John  S.  Jones,  T.  W.  Otis,  and 
T.  P.  Otis  to  Impose  an  unjust  and  uncon- 
scionable claim  upon  these  defendants,  which 
these  defendants  bad  not  in  any  manner  or 
wise  assumed,  contracted,  or  obligated  them- 
sdves  to  pay;  that  these  answering  defend- 
ants have  never  received  any  consideration 
whatever  for  the  said  note,  a  copy  of  which 
is  set  forth  In  the  peUtion  of  the  plaintiff." 

[1,2]  The  plaintiff  in  a  reply  to  the  third 
Joint  answer  denies  all  and  every  allegation 
of  the  same  in  the  words  of  the  allegation. 
Such  a  denial  is  a  "negative  pregnant"  and 
as  a  traverse  is  a  species  of  ambiguity  and 
is  condemned  by  the  old  pleaders.  Gould, 
PL  a  6,  I  30;  Steph.  PI.  336;  Shipm.  Pi. 
p.  264.  And  the  Code  states  as  welL  Kay 
v.  Whlttaker,  44  N.  Y.  565;  Tonng  v.  CaUett, 
«  Duer  (N.  X.)  437;  Blankman  v.  Vallejo,  15 
Cal.  638;  Kuhland  v.  Sedgwick,  IT  Cal.  123; 
Woodworth  v.  Knowlton,  22  CaL  164;  Brad- 
bury V.  Cornwlse,  46  Cal.  287 ;  Bliss,  Code  PI. 
{  332.  In  Toung  v.  Catlett,  supra,  the  court 
says:  "This  is  only  a  denial  of  knowledge 
sufficient  to  form  a  l>elief  whether  these  facts 
or  allegations  In  the  complaint,  taken  con- 
junctively, are  true." 

The  third  Joint  answen  simply  recites: 
That  on  January  17,  1908,  John  S.  Jones  be- 
came financially  embarrassed  and  was  unable 
to  meet  his  personal  indebtedness  due  the 
plaintiff,  and  he  with  the  plaintiff  and  T.  P. 
Otis  entered  into  a  conspiracy  to  represent 
to  the  directors  of  the  Jessie  Mines  Com- 
pany that  such  indebtedness  had  been  incur- 
red in  behalf  of  the  Jessie  Mines  Company 
for  supplies  and  merchandise  purchased  by 
Jones,  its  president  and  controlling  stock- 
holder, from  the  plaintiff  for  the  company's 
use  and  benefit,  and  that  the  Jessie  Mines 
Company  was  equitably  bound  to  pay  such 
debt  That  the  conspiracy  was  fraudulently, 
falsely,  and  deceitfully  entered  into  to  im- 
pose an  unjust  and  unconscionable  claim  up- 
on these  defendants.  Tliat  the  defendants 
had  not  in  any  manner  or  wise  assumed,  con- 
tracted, or  obligated  themselves  to  pay. 
Nothing  is'  attempted  to  be  alleged  that  such 
representations  were  ever  made  to  the  di- 
rectors of  the  Jessie  Mines  Company  by  any 
one  in  pursuance  to  the  carrying  out  of  such 
conspiracy,  nor  that  the  note  of  the  Jessie 
Mines  Company  was  made  and  delivered  by 
reason  of  such  representations  in  pursuance 
to  such  conspiracy,  and  hence  a  denial  of 
such  recitals  raised  no  material  issue  for 
trial.  In  the  answer  the  defendants  allege 
"that  these  answering  defendants  have  never 
received  any  consideration  whatever  for  the 
said  note,  a  copy  of  which  is  set  forth  in  the 
petition  of  the  plaintiff."  This  allegation 
is  directly  denied  by  the  reply.  The  parties 
and  the  court  treated  this  sufficient  to  raise 
the  issue  of  no'  consideration,  and  this  Is 


the  only  issue  of  ftict  nlsed  by  the  jdeadings 
for  triaL 

[3]  The  pleadings  admit  tliat  the  Ohio 
Mines  Company  was  organized  for  the  pur- 
pose of  purchasing  all  the  property  of  the 
Jessie  Mines  Company,  and  such  property 
was  paid  for  in  shares  of  stock  of  the  Ohio 
Mines  Company,  issued  by  it  to  the  stock- 
holders of  the  Jessie  Mines  Company  direct, 
and  in  the  same  number  of  shares  each  stock- 
holder in  the  Jessie  Mines  Company  held  In 
sncb  company.  In  legal  effect  the  Ohio 
Mines  Company  stepped  into  the  shoes  of  the 
Jessie  Mines  Company.  The  Jessie  Mines 
Company  simply  changed  its  name  to  that  of 
the  Ohio  Mines  Company  and  possibly  in- 
creased its  capital  stock.  So  considered  the 
law  will  impose  upon  the  Ohio  Mines  Com- 
pany all  the  legal  obligations  of  the  Jessie 
Mines  Company  without  regard  to  the  posi- 
tive assumption  by  the  Ohio  Mines  Company 
of  such  obligations.  The  Olilo  Mines  Com- 
pany expressly  assumed  such  obligations  of 
the  Jessie  Mines  Company  as  were  incurred 
in  the  operation  of  the  mines  since  the  or- 
ganization of  the  Jessie  Mines  Company. 
The  question  with  wliich  we  have  to  deal 
here  is  whether  the  note  in  suit  became  a 
legal  obligation  of  the  Jessie  Mines  Company ; 
if  it  became  such  obligation  the  Ohio  Minea 
Company  is  liable,  otherwise  it  is  not  liable. 

[4]  Plaintiff  in  his  reply  alleges:  That  the 
plaintiff's  assignor,  T.  P.  Otis,  was  the  owner 
and  holder  of  a  note  of  John  S.  Jones  on 
January  17,  1908,  and  on  or  about  that 
date  the  board  of  directors  of  the  Jessie 
Mines  Company  passed  the  resolution  set 
forth  in  the  statement  of  tacts.  That  the  res- 
olution was  adopted  by  a  majority  of  the 
said  board  independent  of  any  participation 
therein  of  John  S.  Jones.  That  pursuant  to 
such  resolution  the  president  of  the  Jessie 
Mines  Company  issued  Its  promissory  note  to 
T.  P.  Otis  in  consideration  for  the  personal 
promissory  note  of  John  S.  Jones.  That,  up- 
on the  issuance'  of  said  Jessie  Mines  Com- 
pany's note  to  T.  P.  Otis,  he  surrendered  to 
the  Jessie  Mines  Company  the  John  S.  Jones 
note.  That,  at  the  time  T.  P.  Otis  surrender- 
ed to  the  Jessie  Mines  Company  the  John  S. 
Jones  note,  John  S.  Jones  was  solvent,  and 
the  amount  of  the  note  so  surrendered  could 
have  been  recovered  from  the  payor  of  the 
note  in  a  suit  at  law. 

The  question  at  issue  is  whether  the  Jes- 
sie Mines  Company  received  any  considera- 
tion for  the  note  in  suit.  The  plaintiff  con- 
tends that  the  John  S.  Jones  note  was  assign- 
ed to  the  Jessie  Mines  Company  in  exchange 
for  the  note  of  the  company,  and  that  at  the 
time  of  the  exchange  the  Jones  note  was  a 
valuable,  collectible  security.  The  defend- 
ants contend  in  their  pleadings:  That,  whUe 
the  Jones  note  was  exchanged  for  the  note  of 
the  Jessie  Mines  Company,  at  th^  °  time  of  - 
such  excliange  the  '  Jones  note  was  of  no 
valpe,  for  the.  reason  it  was  a  personal  ob- 
ligation of  Jones,,  and  he  was  flnandally  em- 
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barracfsed  and  nnable  to  pay  bla  personal  lia- 
bilities, and  he  Imposed  tills  Otis  liability 
ut)on  the  Jessie  Mines  Company.  That,  at 
the  time  this  Jessie  Mines  Company  made 
the  exchange  of  notes,  Jones  was  the  presi- 
dent, the  controlling  stockholder,  and  through 
his  powers  over  the  management  of  the  af- 
fairs of  the  Jessie  Mines  Company  he  brought 
about  the  exchange  of  notes. 

The  court  finds  as  a  fact  that  T.  t.  Otis 
surrendered  and  re-dellvered  to  John  S. 
Jones  his  personal  note,  which  Jones  kept, 
and  did  not  account  therefor  to  the  Jessie 
Mines  'Company.  That  no  oonslderation 
whatsoever  passed  from  T.  P.  Otis  or  from 
T.  W.  Otis  for  the  Jessie  Mines  Company 
note.  This  is  a  direct  finding  of  the  contest- 
ed Issue  in  the  case  against  the  plalntlfT. 
The  appellant  attacks  the  findings  containing 
the  al)OTe  and  assigns  error  thereon  because 
the  said  findings  are  not  supported  by  the 
evidence. 

John  S.  Jones,  testifying  in  behalf  of  the 
plaintiff,  stated  that  he  was  president  and  a 
director  of  the  Jessie  Mines  Company  from 
the  time  of  its  organization  until  it  ceased 
doing  business  in  1909  by  transferring  all  its 
assets  to  the  Ohio  Mines  Company.  He  was 
president  and  a  director  on  January  17,  1908. 
He  purchased  supplies  of  T.  W.  Otis.  The  In- 
debtedness for  the  supplies  was  represented 
by  the  personal  note  of  witness.  This  note 
was  taken  up  by  the  Jessie  Mines  Company. 
"The  Jessie  Mines  Company  issued  its  prom- 
issory note  for  this  personal  note  of  mine.  I 
have  testified  that  the  Jessie  Mines  Company 
Issued  its  note  in  payment  of  my  personal 
note  and  delivered  its  note  to  T.  W.  Otis. 
•  •  •  It  was  issued  to  T.  W.  Otis  and  my 
note  exchanged  for  it  The  Jessie  Mines 
Company  gave  a  note  in  exchange  for  my 
note  by  order  of  the  board  of  directors."  The 
resolution  appearing  in  the  statement  of 
facts  above  is  then  offered  as  the  authority 
fof  making  the  note.  Then  he  testifies  that 
a  note  of  the  Jessie  Mines  Company  was  ex- 
changed for  his  personal  note  and  thereafter 
the  first  Jessie  Mines  Company's  note  was  ex- 
changed for  a  later  note,  the  note  in  suit  "I 
issued  the  Jessie  Mines  Company  note,  of 
which  this  is  a  renewal,  shortly  after  the 
resolution  of  authority  from  the  board  of 
directors.  I  issued  the  note  by  authority  of 
the  board  of  directors."  The  personal  note 
was  taken  up  by  the'company.  At  a  later 
stage  of  the  trial  John  S.  Jones  was  further 
examined.  He  stateB  under  cross-examina- 
tion: "On  January  17,  1908,  when  Jessie 
Mines  Company  gave  its  note  for  my  person- 
al note  to  Mr.  Otis,  I  got  my  note  back.  I 
think  it  was  destroyed.  I  won't  be  positive 
about  it  It  might  have  it  among  some  of  my 
papers.  I  don't  think  my  personal  note  was 
ever  given  to  the  Jessie  Mines  Company." 
He  further  testifies  as  to  his  Indebtedness 
to  various  creditors  In  January,  1908,  aggre- 
gating about  $56,000,  beside  this  note  of 
^bout  10,200  due  Otis,  and  a  bond  for  $75,- 


000  due  his  children  on  the  J^sie  mine.  He 
owed  attorney's  fees  for  which  he  gave  notes 
to  the  amount  of  |40,000  and  80,000  shares  of 
stock,  owed  $12,000  to  Prescott  people,  and 
100,000  shares  of  stock  was  appropriated  by 
him  to  pay  debts  at  Columbus,  Ohio.  "Was 
not  able  in  January,  1908,  to  pay  these  bUls ; 
they  were  paid  in  stock;  was  not  able  to 
meet  my  bills  had  that  month.  Told  Mr.  Otis 
that  I  could  not  pay  his  note  In  the  month 
of  January,  1908.  Told  him  at  various 
times."  The  only  property  Jones  owned  In 
January,  1908,  was  the  property  where  he 
was  working  at  the  time  of  the  trial  and 
where  his  family  Uvea  The  children  have 
a  mortgage  on  that  property.  In  another' 
part  of  his  testimony  the  witness  states  that 
he  owned  about  900,000  shares  of  stock  at 
that  time.  Witness  stated  that  he  was  worth 
more  than  $6,000  on  January  17,  1008,  unless 
a  second  mortgage  was  then  In  existence.  In 
which  case  it  would  be  a  difficult  matter  to 
collect  the  note;  it  would  be  the  same  posi- 
tion to  collect  as  at  present  The  mortgage 
to  the  children  for  $75,000  was  equal  to  the 
amount  the  property  would  sell  for  at  cash 
sale.  The  stock  is  all  tied  up.  Could  not 
sell  any  stock  of  the  Jessie  Mines  Company 
during  January,  1908,  during  this  trouble. 

This  evidence  clearly  preponderates  in 
favor  of  the  contention  of  the  defendants 
that  the  note  of  John  S.  Jones  exchanged  for 
the  note  of  the  Jessie  Mines  Company  was 
worthless,  and  known  to  the  parties  making 
the  exchange  to  be  worthless.  Jones  told 
Otis  he  was  not  able  to  pay  the  note.  All  the 
property  owned  by  Jones  was  tied  up  so  that 
an  execution  against  Jones  would  have  been 
ineffectual  to  collect  a  Judgment  upon  the 
note.  It  is  equally  clear  from  the  testimony 
of  Jones  and  Otis  that  the  Jones  note  was 
made  to  settle  an  account  due  Otis  for  sup- 
plies furnished  Jones  while  he  was  engaged 
in  the  development  of  the  Jessie  mines  pre- 
paratory to  the  organization  of  the  Jessie 
Mines  Company.  Jones  testifies  upon  that 
question,  and  it  Is  not  contradicted  by  any 
one,  as  follows:  "These  various  accounts  of 
indebtedness  that  I  owed  to  the  Bank  of 
Arizona,  and  to  Mr.  Otis,  and  the  Bashford- 
Burmlster  Company,  and  anywheres  I  could 
get  credit,  were  used  in  the  development  of 
the  property,  in  developing  the  mines,  the 
Jessie  mines.  It  was  through  their  kindness 
that  enabled  me  to  develop  the  property,  tON 
develop  the  mine  into  an  engineer's  report, 
Mr.  Warra's  report,  showing  a  value  in  his 
report  In  the  neighborhood  of  $900,000  of  ore 
in  sight  This  is  what  brought  out  the  prop- 
erty ;  was  the  various  credits  I  received  from 
merchants,  the  Bank  of  Arizona,  and  differ- 
ent ones." 

The  parties  In  their  pleadings  admit  that 
the  date  of  the  incorporation  of  the  Jessie 
Mines  Company  was  in  October,  1901.  Otis 
testifies  on  cross-examination  that  he  first 
obtained  the  John  S.  Jones  note  about  1898. 
He  was  asked:   "When  were  these  supplies 
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famlslied  to  John  S.  Jones?  Answer:  Same 
time  in  1S98."  He  states  the  supplies  for 
wblch  tbe  Brst  note  was  given  were  furnish- 
ed before  1898.  The  evidence  Is  clear  that 
the  note  for  the  Indebtedness  was  renewed 
from  time  to  time  until  the  note  In  suit  was 
given,  and  no  other  consideration  passed  for 
the  renewal  notes  except  the  extension  of  the 
time  for  payment  The  findings  of  the  court 
that  the  note  In  suit  was  without  considera- 
tion to  the  Jessie  Mines  Company  Is  folly 
Jnstlfled  by  the  evidence. 

Appellant  has  raised  other  questions,  but, 
from  the  view  we  have  taken  of  the  case, 
such  questions  are  not  controlling  In  a  dispo- 
sition of  the  appeal,  not  within  the  issues 
raised  by  the  pleadings,  and  a  discussion 
would  only  serve  to  extend  this  opinion  with- 
out material  profit 

The  Judgment  Is  affirmed.  • 

FBANEIilN,  0.  J.,  and  ROSS,  3^  concur. 

(US  Aril.  2M)  =^— 

STATE  v.  TUCSON  GAS,  BLBOTRIG 

LIGHT  &  POWER  CO. 

(Sopreme   Conrt  of  Arizona.     Feb.  18,  1914.) 

1.  CoKsnTUTioNAi,   Law    (|    58*)— Cobpoba- 
Tioita  (S  394*)— PuBUO  &uvicb  Cobfoba- 

TIONS— REaULATION. 

Laws  1912  (8p.  Sess.)  c.  02,  f  7,  requiring 
pnblic  service  corporations  to  sell  water,  elec- 
trical energy,  or  illaminatlng  gas  by  meter 
measnrement,  and  prohibiting  tbem  from  charg- 
ing for  a  greater  amount  than  actually  famish- 
ed, conflicts  with  Const  art  16,  {  3,  giving  the 
Corporation  Commission  full  power  to  fix  the 
classifications,  rates,  and  charges  of  public  serv- 
ice corporations,  except  that  cities  and  towns 
may  be  authorized  b:^  the  Legislature  to  exer- 
cise supervision  within  their  respective  limits, 
since  the  constitutional  power  given  tide  com- 
mission is  not  only  full,  but  exclusive,  except 
in  the  one  instance  wherein  the  Legislature  is 
authorized  to  transfer  such  power  to  cities  and 
towns,  it  excludes  interference  by  the  Legisla- 
ture in  every  other  way. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  5§  86-88;  Dec  Dig.  I  68;* 
Corporations,  Cent  Dig.  {  1576;    Dec.  Dig.  | 

2.  CoHSTiTTrnoNAi,  Law  ({  18*)— OoHsmu- 

TION— CoNSTBtrCTlOlf. 

Since  Const  art  16,  |  6,  expressly  author- 
ises the  Legislature  to  enlarge  the  powers  and 
extend  the  duties  of  the  Corporation  Commis- 
sion, but  nowhere  antborises  it  to  restrict  or 
limit  its  powers,  it  thereby  impliedly  forbids 
the  Legislature  from  exercising  any  of  the  pow- 
ers vested  in  the  Commission. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S|  13,  17 ;  Dec.  Dig.  |  18.*] 

8.   COBFOBATIONB  (|  394*)— COBFOKAIIOir  COM- 
mSSION- POWSBS. 

Const  art.  16,  I  8,  authorizing  the  Legis- 
lature to  exercise  its  authority  in  the  formma- 
tion  of  regulations  to  govern  the  interchange 
by  transportation  compaides  of  cars,  property, 
and  passengers,  and  section  9,  containing  a 
similar  provision  in  regard  to  telegraph  and 
telephone  companies,  do  not  limit  the  full  pow- 
er given  by  section  8  to  the  Corporation  Com- 
mission to  fix  ratsa,  charges,  and  olasiriflcationa 
for  public  utilities. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  1576;    De&  Dig.  {  394.*] 


4.  COKPORATIONS  (S  394*)— CORPOBATION  COK- 
MISSION— POWEBS. 

Const  art  16,  i  3,  vests  the  Corporation 
Commission  with  full  power,  with  the  command 
to  exercise  it:  (1)  To  prescribe  just  and  rea- 
sonable classifications  to  be  used;  (2)  just  and 
reasonable  rates  and  charges  to  be  made  and 
collected ;  (3)  reasonable  rules,  regulations,  and 
orders  by  which  public  service  corporations 
shall  be  governed  m  the  transactions  of  busi- 
ness within  the  state. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Cent  Dig.  §  1676 ;  Dec  Dig.  |  894.*] 

6.   COBFOBATIONB  (S  394*)— GoKPOBATIOR  OOU- 
1CIS8I0N— PoWKBa 

The  functions  of  the  Corporation  Commis- 
sion are  neither  legislative,  executive,  nor  judi- 
cial, but  its  duties  and  powers  pervade  them 
all,  and  it  is  in  fact  another  department  ol 
government;  and,  where  it  is  given  exclusive 
power,  it  is  supreme. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1576;    Dec  Dig.  {  394.*] 

Cunningham,  J.,  dissenting. 

Appeal  from  Superior  Court,  Plnla  Coun- 
ty;  W.  F.  Cooper,  Judge. 

Prosecution  of  Tucson  Gaa,  Electric  Light 
ft  Power  Company  for  charging  illegal  rates 
for  gas.  From  a  Judgment  sustaining  defend- 
ant's demurrer,  thd  state  appeals.    Affirmed. 

O.  P.  Bullard,  Atty.  Gen.,  and  Geo.  O. 
Hllalnger,  Co.  Atty.,  of  Tucson,  for  the  State. 

5.  L.  Klngan,  of  Tucson,  and  John  M.  Olln, 
of  Madison,  Wis.,  for  appellee. 

ROSS,  J.  The  appellee  Is  charged  by  the 
Information  with  unlawfully  charging  and 
collecting  from  Alfredo  Durazo  $1  for  illumi- 
nating gas  for  lighting  purposes,  whereas 
the  gas  actually  furnished  blm  was  of  the 
value  of  40  centa  To  the  Information  the 
appellee  filed  a  demurrer,  on  the  ground  that 
it  failed  to  state  facts  sufficient  to  constl- 
tnte  a  crime  or  offense  under  the  laws  of 
Arizona,  or  at  all.  The  demurrer  was  sus- 
tained, and  the  state  prosecutes  this  appeal 
on  questions  of  law  only. 

The  statute  law  applicable  to  the  case  la 
found  In  chapter  62,  Laws  First  Special 
Session,  Arizona  1912,  and  section  7  thereof, 
which  reads:  "Sec  7.  It  shall  be  unlawful 
for  any. person,  firm,  or  corporation,  to  sell 
and  deliver,  charge  and  collect  for,  or  pay 
for,  water,  electrical  energy,  or  illuminating 
gas,  used  or  to  be  used  for  lighting,  heating, 
or  other  connnerdal  or  domestic  purposes, 
except  by  meter  measurement,  if  the  consum- 
er shall  request  that  the  same  be  sold  by  - 
meter  measurement;  or  to  charge  and  col- 
lect for,  or  pay  for,  a  greater  amount  of  such 
water,  electrical  energy,  or  Illuminating  gas, 
than  actually  furnished  during  the  period 
for  which  the  charge  was  made."  The  ques- 
tion is,  may  a  public  service  corporation  es- 
tablish and  collect  a  minimum  rate,  notwith- 
standing this  legislative  expression  to  the 
contrary?  It  is  the  contention  of  appellee 
that  this  legislative  act  Is  repugnant  to  the 
Constitution  of  Arizona,  and  void  In  so  far 
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as  It  attempts  to  fix  rates  to  ti«  charged  for 
the  products  named. 

The  provisions  of  the  Constitution  relied 
on  as  forbidding  this  piece  of  legislation  are 
found  in  article  15  thereof. 

Section  1  creates  the  Corporation  Commis- 
sion and  provides  for  the  election  of  Its  mem- 
bers and  their  tenure  of  office. 

Public  service  corporations  are  defined  by 
section  2,  which  reads  as  follows:  "All  cor- 
porations other  than  mnnlclpal  engaged  In 
carrjilng  persons  or  property  for  hire ;  or  in 
fumishlng  gas,  oil,  or  electricity  for  light, 
fael,  or  power;  or  In  furnishing  water  for 
irrigation,  fire  protection,  or  other  public 
purposes;  or  in  furnishing,  for  profit,  hot 
or  cold  air  or  steam  for  heating  or  cooling 
purposes;  or  in  transmitting  messages  or 
furnishing  public  telegraph  or  telephone 
service,  and  all  corporations  other  than  mu- 
nicipal, operating  as  common  carriers,  shall 
be  deemed  public  service  corporations." 

Section  3  defines  the  powers  of  the  Corpo- 
ration Commission,  and  reads:  "The  Corpo- 
ration Commission  shall  have  fuU  power  to, 
and  shall,  prescribe  Just  and  reasonable  clas- 
sifications to  be  used,  and  Just  and  reason- 
able rates  and  charges  to  be  made  and  col- 
lected, by  public  service  corporations  within 
the  state  for  service  rendered  therein,  and 
make  reasonable  rules,  regulations,  and  or- 
ders, by  which  such  corporations  shall  be 
governed  In  the  transaction  of  business  with- 
in the  state,  and  may  prescribe  the  forms 
of  contracts  and  the  systems  of  keeping  ac- 
counts to  be  used  by  such  corporations  In 
transacting  such  business,  and  make  and 
enforce  reasonable  rules,  regulations,  and 
orders  for  the  convenience,  comfort,  and 
safety,  and  the  preservation  of  the  health,  of 
the  employ^  and  patrons  of  such  corpora- 
tions; provided,  that  incorporated  cities  and 
towns  may  be  authorized  by  law  to  exercise 
supervision  over  public  service  corporations 
doing  business  therein,  including  the  regula- 
tion of  rates  and  charges  to  be  made  and 
collected  by  such  corporations;  provided  fur- 
ther, that  classifications,  rates,  charges, 
roles,  regulations,  orders,  and  forms  or  sys- 
tems prescribed  or  made  by  said  Corporation 
Commission  may  from  time  to  time  be 
amended  or  repealed  by  such  Oommission." 

Section  6  provides  that:  "The  lawmaking 
power  may  enlarge  the  powers  and  extend 
the  duties  of  the  Corporation  Commission, 
and  may  prescribe  rules  and  regulations  to 
govern  proceedings  Instituted  by  and  before 
it ;  but,  until  such  rules  and  regulations  are 
provided  by  law,  the  Commission  may  make 
rules  and  regulations  to  govern  proceedings." 
[1]  Considering  section  3,  it  will  be  notic- 
ed Uiat  the  Corporation  Commission  is  given 
full  P9wer  to  prescribe  Just  and  reasonable 
clasalflcations  and  Just  and  reasonable  rates 
and  charges  to  be  maide  and  collected 
by  public  service  corporations.  "Full  pow- 
er," taken  alone  as  the  measure  of  the  Com- 


mtsston's  Jurisdiction,  means  a  complete  and. 
perfect  or  plenary  power  over  the  subject- 
matters  named,  but  it  does  not  necessarily, 
mean  exclusive  power.  The  "full  power" 
granted  the  Commission  extends  to  the  fixing 
of  classifications  and  rates  of  all  public 
utilities  operating  in  the  state,  whether  in 
incorporated  cities  or  not  In  the  absence 
of  legislation  as  contemplated  by  the  pro- 
viso in  section  3,  the  "full  power"  is  a  gen- 
eral grant  or  investiture  of  plenary  power, 
in  the  Commission  to  prescribe  classifications 
and  fix  rates  and  charges  for  all  public  serv- 
ice corporations  In  the  state.  By  the  provi- 
so this  full  power  and  Jurisdiction  of  the 
Corporation  Commission  to  prescribe  classifi- 
cations and  fix  rates  and  charges  in  incorpo- 
rated cities  and  towns  may  be  transferred  to 
such  municipal  corporations,  U  "authorized 
by  law."  That  Is  to  say,  the  legislature 
may,  in  one  case,  exercise  Its  power  to  re- 
strict or  limit  the  "full  power"  and  Jurisdic- 
tion of  the  Commission  to  prescribe  classifi- 
cations and  fix  rates  and  charges  of  public 
service  corporations,  and  that  case  is  particu- 
larly and  definitely  pointed  out  The  Consti- 
tution itself  having  thus  named  the  one  In- 
stance that  the  Commission  may  be  shorn  of 
its  "full  power"  to  act  on  rates  and  charges 
and  classifications,  and  reposed  the  authority 
in  the  I^eglslature  to  divest  that  power  In  the 
one  instance,  the  inevitable  conclusion  is  that 
the  Legislature  could  interfere  with,  or  limit 
the  commission's  powers  in  no  other  in- 
stance. 

"The  expression  of  one  thing  is  the  exclu- 
sion of  another."  "Broom,  in  his  Legal  Max- 
ims, says  Uiat  no  maxim  of  the  law  is  of 
more  general  and  uniform  application;  and 
it  Is  never  more  applicable  than  In  the  con- 
struction and  Interpretation  of  statutes. 
Whenever  a  statute  limits  a  thing  to  be 
done  In  a  particular  form.  It  necessarily  In- 
cludes in  itself  a  negative,  viz.,  that  the 
thing  shall  not  be  done  otherwise."  18  Cyc. 
23. 

We  think  this  maxim  has  a  special  appli- 
cation here.  If  the  Constitution  had  Intend- 
ed that  the  legislative  department  should 
have  unrestricted  power  over  the  Corporation  " 
Oommission,  it  has  failed  to  so  indicate,  but 
on  the  contrary,  has  definitely  limited  and 
restricted  its  power  to  take  from  the  Com- 
mission the  prescribing  of  classifications  and 
fixing  rates  and  charges  In  incorporated 
cities  and  towns  only. 

It  was  said  by  Justice  Field,  In  Georgia 
Banking  Co.  v.  Smith,  128  U.  S.  174,  181,  9 
Sup.  Ct  47,  49  (32  L.  Ed.  37),  that  "the  gen- 
eral purpose  of  a  proviso,  as  Is  well  known, 
is  to  except  the  clause  covered  by  it  from 
the  general  provisions  of  a  statute,  or  from 
some  provisions  of  it,  .or.  to  qualify  the  op-  ' 
eratlon  of  the  statute  in  some  particular." 
The  power  granted  to  the  Corporation  Com- 
mission by .  section  3  of  the  Constitution  to 
.supervise,-.regulate,-xuid- control. public  serr-.- 
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ice  corporations  extends  to  and  covers  all 
such  corporations  doing  business  in  the  state. 
However,  this  power  may  be  given  over  to 
Incorporated  cities  and  towns  by  proper 
legislative  action,  either  by  the  Legislature 
or  the  people.  If  the  lawmaking  power  of 
the  state  can  transfer  this  power  of  regula- 
tion and  control,  from  the  Corporation  Com- 
mission to  cities  and  towns,  only  by  virtue  of 
the  direct  grant  of  authority  to  do  so,  as 
contained  in  the  proviso,  it  would  seem  to 
foUow  that  the  Legislature  is  powerless  to 
prescribe  classifications,  rates,  charges,  rules, 
regulations,  and  orders  by  which  public  serv- 
ice corporations  shall  be  governed.  And  if 
the  proviso  is  not  a  restriction  upon  the  law* 
making  body,  why  was  it  inserted  in  the  Con- 
stitutloa?  If  the  lawmaking  body  of  the 
state  has  the  power  of  supervision,  regula- 
tion, and  control,  including  the  fixing  of 
rates  and  charges,  over  public  utilities,  as  is 
contended  by  appellant,  then  the  proviso 
serves  no  purpose  whatever.  It  is  clear  with- 
out the  proviso  the  grant  to  the  Corporation 
Commission  is  full  and  complete  power  to 
act  In'  the  premises,  and  the  force  and  efCect 
of  the  proviso,  when  vitalized  by  legislation, 
is  to  transfer  the  power  to  fiicorporated  cities 
and  towns  to  regulate,  supervise,  and  control 
public  service  corporations  doing  business 
thertin.  Including  the  fixing  of  rates  and 
charges  to  be  made  and  collected.  We  think 
the  proviso  strengthens  the  general  grant  of 
power  to  the  Corporation  Commission  and. 
In  effect,  makes  its  authority  exclusive  and 
supreme,  except  In  the  matter  of  home  rule 
to  cities  and  towns. 

To  this  point  we  have  directed  our  discus- 
sion to  the  first  proviso  of  section  3,  supra. 
The  second  proviso  of  that  section  is  "that 
classifications,  wtes,  rules,  regulations,  or- 
ders and  forms  or  systems  prescribed  or 
made  by  said  Corporation  Commission  may 
from  time  to  time  be  amended  or  repealed  by 
such  Commission."  The  Commission  shall 
not  only  have  the  full  power  to  act  In  the 
premises,  but,  having  acted.  It  only  may 
amend  and  repeal  its  action.  As  is  hereafter 
shown,  we  think  this  must  be  true,  or  else 
there  would  exist  no  paramount  authority 
over  the  matter  of  regulating  and  supervis- 
ing public  service  corporations.  It  is  a  nec- 
essary rule  of  construction  In  order  to  avoid 
a  conflict  of  authority  and  preserve  uniform- 
ity of  regulation  and  supervision. 

[2]  The  maxim  "et^pressio  uniut  ett  ex- 
clusio  alteriua"  bears  with  equal  force  upon 
section  6  of  the  Constitution  above  quoted. 
By  It  "the  lawmaking  power  may  eiUarffe 
tJie  powers  and  extend  the  dutiea  of  the  Cor- 
poration Commission,"  but  nowhere  In  that 
instrument  is  the  Legislature  empowered  to 
restrict  or  limit  its  powers  except  in  the  one 
Instance  above  discussed  and  in  the  matter 
of  free  or  reduced  transportation.  The  Con- 
stitution, having  in  express  terms  authorized 
the  Legislature  to  enlarge  the  powers  and 
extend  the  duties  of  tbfe  Commlssloa,  im- 


pliedly forbids  the  Legislature  from  exercis- 
ing any  of  the  powers  vested  in  the  Commis- 
sion (such  as  fixing  rates  and  charges) 
that  would  have  the  effect  of  lessening  or 
decreasing  the  Commission's  powers.  For, 
granting  the  power  in  the  Legislature  to  pre- 
scribe classifications  and  fix  rates  and  charg- 
es to  be  made  and  collected  by  public  serv- 
ice corporations  for  services  rendered,  it 
would  carry  with  It  ex  necessitate  the  power 
to  supplant  all  the  functions  of  the  Commis- 
sion, for,  the  power  being  conceded,  it  would 
be  unlimited.  Thus  we  might  have  a  consti- 
tutional body  in  name  only.  Or,  If  the  Com- 
mission may  and  shall  prescribe  classifica- 
tions and  fix  rates  and  charges,  and  the  Leg- 
islature may  do  the  same  thing,  public  serv- 
ice corporations  would  be  placed  in  the  em- 
barrassing dilemma  of  trying  to  follow  the 
classifications,  rate's,  and  charges  of  two  su- 
pervising authorities,  an  impossibility  where 
the  classiflcatiAns,  rates,  and  charges  differ. 
In  the  latter  case  confilct  of  authority  and 
power  would  exist,  and  confusion  and  uncer- 
tainty would  result  in  the  administration  of 
the  law.  In  the  former  case  the  Corporation 
Commission  would  become  a  useless  body,  if 
the  Legislature  chose  to  make  It  so  by  exer- 
cising its  powers. 

Article  15  of  our  Constitution  is  unique  in 
that  no  other  state  has  given  its  Commis- 
sion, by  whatever  name  called,  so  extensive 
power  and  Jurisdiction.  While  It  seems  to 
be  somewhat  patterned  after  the  Virginia 
Constitution  of  1902  (article  12,  H  155,  156 
[Code  1901,  pp.  ccl,  cell])  and  the  Oklahoma 
Constitution  (article  9,  H  15-18)  its  powers 
of  supervision,  regulation,  and  control  ex- 
tend practically  to  all  public  utilities,  where- 
as the  Constitutions  of  the  latter  states  grant 
this  power  over  transportation  and  trans- 
mission companies  only.  The  Constitutions 
of  Virginia  and  Oklahoma  provide  that  "the 
authority  of  the  commission  (subject  to  re- 
view on  appeal)  to  prescribe  rates,  charges, 
and  classifications  of  traffic,  for  transporta- 
tion and  transmission  companies,  shall  be 
paramount;  but  Its  authority  to  prescribe 
any  other  rules,  regulations,  or  requirements 
for  corporations  or  other  persons  shall  be 
subject  to  the  superior  authority  of  the  Leg- 
islature to  legislate  thereon  by  general  laws." 
This  provision  In  those  Constitutions  clearly 
reserves  to  the  legislative  department  the 
power  to  regulate  and  fix  rates,  charges,  and 
classifications  to  be  made  and  collected  by 
transportation  and  transmission  companies, 
and.  In  the  absence  of  action  by  the  Commis- 
sion, such  rates,  charges,  and  classifications 
would  be  the  law.  But  If  both  the  Commis- 
sion and  the  Legislature  should  fix  rates, 
charges,  and  clai^ifications,  then  the  legisla- 
tive act  would  have  to  give  place  to  the  ac- 
tion of  the  Commission.  This  is  not  true  of 
the  provisions  of  the  Arizona  Constitution, 
for  it  falls  to  provide  a  paramount  authority 
in  the  Legislature  or  in  the  Commission,  and 
yet  there  should  be  such  paramount  or  ex- 
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cluedTe  aattiorlty  In  the  oda  or  tbe  other  If 
harmony  and  symmetry  are  desired  and  had 
In  the  snpeiTlslon,  regulation,  and  control 
of  public  utiUtles  as  to  rates,  charges,  and 
classifications. 

"The  Corporation  Commission  shall  haye 
full  power  to,  and  shall  *  *  *  make  rea- 
sonable mies,  regulations,  and  orders,  by 
which  such  corporations  thaU  be  governed  in 
the  transaction  of  business  within  the  state. 
•  •  *  '•  This  language  in  section  3,  supra, 
Is  not  merely  directory,  but  mandatory,  and, 
except  where  the  Oonatitation  may  in  other 
places  give  the  power  to  the  Legislature  to 
prescribe  rules,  regulations,  and  orders  by 
which  corporations  »haU  be  govemei,  vests 
the  exclusive  power  to  do  so  in  the  Commis- 
sion. Where  the  Constitution  has  said  that 
public  service  corporations  shall  be  governed 
by  the  Corporation  Commission  in  a  given 
respect.  It  Is  the  last,  the  highest,  and  con- 
trolling fundamental  law  as  to  that  matter. 
No.  act  of  tbe  Liegislatnre,  for  it  must  pro- 
ceed In  accordance  with  the  terms  of  the 
Constitution,  can  ezerdse  the  power,  or  place 
it  elsewhere. 

limitations  upon  the  power  of  the  Legisla- 
ture to  legislate,  concerning  the  Cotporatlon 
CoDunission  and  Its  duties  and  powers,  are 
found  in  section  6,  supra,  wherein  it  is  pro- 
vided that  the  lawmaking  body  may  enlarge 
Its  powers  and  extend  its  duties  and  prescribe 
rales  and  regulations  to  govern  proceedings 
Instituted  by  and  before  It  If  the  framers 
of  the  Constitution  had  Intended  that  the 
Legislature  could  do  other  than  "enlarge  its 
powers  and  extend  its  duties,"  how  easy  it 
would  have  been  to  have  inserted  in  this  sec- 
tion that  power  by  appropriate  words,  such 
as  the  "lawmaking  iiower  may  enlarge,  limit 
or  restrict  the  powers  and  extend  or  limit 
and  restrict  the  duties  of  the  Commission." 
The  words  actually  used  in  this  connection 
included  In  themselves  the  negative,  "that  the 
thing  shall  not  be  done  otherwise." 

It  was  clearly  the  policy  of  the  framers  of 
.the  Constitution,  and  the  people  in  adopting 
It,  to  take  the  powers  of  supervision,  regula- 
tion, and  control  of  public  utilities  from  the 
legislative  branch  and  vest  them  in  the  Cor- 
poration Commission,  whose  powers  and  Ju- 
risdiction are  sul  generis,  and  whose  func- 
tions in  the  aggregate  necessarily  in  their 
very  nature  comprehend  those  which  ordina- 
rily are  separately  vested  In  the  legislative, 
judicial,  and  executive  departments  of  gov- 
ernment, respectively.  From  this  fixed,  defi- 
nite and  certain  policy,  as  found  in  the  Con- 
stitution, of  imposing  such  powers  in  the  Com- 
mission, there  arises  an  inhibition  against 
their  exercise  by  the  Legislature  as  insuper- 
able as  If  expressly  prohibited  to  it 

Beatty,  Chief  Justice,  in  State  v.  Hallock, 
14  Nev.  202,  205,  33  Am.  Eep.  559,  561,  In 
discussing  constitutional  policy  and  prohibi- 
tion by  Implication,  said:  "It  Is  true  that 
the  Constitution  does  not  expressly  inhibit 


tbe  power  which  the  LeglsIatnTe  has  «•■ 
sumed  to  exercise,  but  an  express  Inblbitton 
Is  not  necessary.  The  affirmation  of  a  dis- 
tinct policy  upon  any  spedflc  point  In  a  state 
Constitution  Implies  the  negation  of  any  pow< 
er  in  tbe  Legislature  to  establish  a  different 
policy.  'Every  positive  direction  contains  an 
implication  against  anything  contrary  to  It 
which  would  frustrate  or  disappoint  the  pur- 
pose of  that  provision.  The  frame  of  the 
government,  the  grant  of  legislative  power 
itself,  the  oisanlzatlon  of  the  executive  au- 
thority, the  erection  of  the  principal  courts 
of  Justice,  create  implied  limitations  upon 
tbe  lawmaking  authority  as  strong  as  tbou^ 
a  negative  was  expressed  in  each  instance.' 
People  V.  Draper,  16  N.  T.  644.  Tbe  pre- 
sumption is  always  that  tbe  positive  provi- 
sions of  a  Constitution  are  mandatory  and 
not  merely  directory  (Cooley's  Const  Llm.  78, 
79),  and  there  Is  nothing  to  overthrow  this 
presumption  with  respect  to  tbe  provisions 
under  discussion." 

[3]  Section  8  provides  that  tbe  Legislatore 
may  exercise  its  authority  in  tbe  formulation 
of  regulations  to  govern  the  Interchange,  by 
transportation  companies  with  each  other,  at 
cars,  property,  and  passengers. 

Section  9  has  a  similar  provision  in  regard 
to  telegraph  and  telephone  lines  and  their 
relation  to  other  companies  engaged  in  the 
same  character  of  business. 

Section  12  provides  that  all  charges  fi>r 
services  by  public  service  corporations  shall 
be  Just  and  reasonable  and  not  discrimina- 
tory, except  that  the  granting  of  free  and 
reduced  rate  transportation  "may  be  author- 
ized by  law  or  by  the  Corporation  Commis- 
sion" to  certain  designated  classes  of  per- 
sons. 

Sections  8  and  9  do  not,  ij  the  least,  limit 
the  "full  power"  of  the  Commission  to  fix 
rates  and  charges  and  classifications  for  pub- 
lic utilities,  as  they  only  undertake  definitely 
to  name  Instances  in  which  tbe  action  and 
conduct  of  such  corporations  must  conform  to 
"such  rules  and  regulations  as  shall  be  pre- 
scribed by  the  Corporation  Commission,  or  by 
law,"  and  the  exception  in  section  12  em- 
phasizes the  general  rule  of  exclusive  power 
In  the  Commission  to  fix  rates,  charges,  and 
classifications. 

In  order  that  the  Corporation  Commission 
might  act  Intelligently,  Justly,  and  fairly  be- 
tween the  public  service  corporations  do- 
ing business  In  tbe  state  and  the  general  pub- 
lic, section  14  was  written  Into  the  Constitu- 
tion, which  section  reads:  "The  Corporation 
Commission  shall,  to  aid  it  In  the  proper  dis- 
charge of  its.  duties,  ascertain  the  fair  value 
of  the  property  within  the  state  of  every 
public  service  corporation  doing  business 
therein;  and  every  public  service  corpora- 
tion doing  business  within  the  state  shall  fur- 
nish to  the  Commission  all  evidence  in  its 
possession,  and  all  assistance  in  its  power, 
requested  by  the  Commission  In  aid  of  the 
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detenninatlon  of  the  value  of  the  property 
witblB  tbe  state  of  sucb  public  service  corpo- 
ration." The  "fair  value  of  the  proi)erty"  of 
pnbllc  aervloe  corporations  la  tbe  recognized 
basis  upon  which  rates  and  charges  for  serv- 
ices rendered  should  be  made,  and  it  is  made 
tbe  duty  of  the  Commission  to  ascertain  such 
value,  not  for  legislative  use,  but  for  its  own 
use,  in  arriving  at  Just  and  reasonable  rates 
and  charges,  and  to  that  end  the  public  serv- 
ice corporations  are  required  to  furnish  the 
Commission  all  the  assistance  in  their  power. 
Section  16  provides  for  the  imposition  of 
a  fine  of  not  less  than  $100,  and  not  more 
than  15,000,  for  each  violation  of  any  rule, 
regulation,  order,  or  decision  of  the  Corpo- 
ration Commission,  to  be  recovered  before 
any  court  of  competent  Jurisdiction;  and  sec- 
tion 19  empowers  and  authorizes  tbe  commis- 
sion to  enforce  its  roles,  regulatlonB,  and  or- 
ders by  the  imposition  of  such  fines  as  it 
deems  Just,  within  tbe  limitations  of  section 
16  of  article  16. 

[4]  The  Corporation  Commission,  there- 
fore, has  been  vested  by  section  3,  supra, 
with  full  iwwer,  with  the  command  to  exer- 
cise it:  (1)  To  prescribe  Just  and  reasonable 
classtflcations  to  be  used;  (2)  Just  and  rea- 
sonable rates  and  charges  to  be  made  and 
collected;  (S)  reasonable  rules,  regulations, 
and  orders  by  which  public  service  corpora- 
tions "thaU  &0  governed  in  the  transaction 
of  l>u»ine*»  wUMn  the  state." 

Section  32,  art  2,  is :  "The  provisions  of 
this  Constitution  are  mandatory,  unless  by 
express  words  they  are  declared  to  be  other- 
wise." The  language  of  section  S,  supra,  is, 
in  effect,  that  public  service  corporations 
"shall  be  governed  in  the  transaction  of  busi- 
ness within  the  sta;te,"  by  the  classiflcations, 
rates,  charges,  rules,  regulations,  and  orders 
of  the  Corporation  Commission,  and  in  these 
particularly  named  matters  public  utilities 
operating  in  the  state  cannot  be  governed  by 
legislative  act,  except  in  so  far  as  the  Con- 
stitution itself  has  authorized  the  lawmaking 
body  to  modify  the  grant  of  power  to  the 
Commission. 

We  think  we  have  fully  shown  that  the 
Constitution  has,  in  no  place,  except  in  the 
provision  for  home  rule  to  Incorporated  cities 
and  towns,  and  free  or  reduced  transporta- 
tion to  certain  entmerated  classes,  limited, 
restricted,  or  modified  the  "full  power"  grant 
ed  the  Commission  by  section  3. 

Section  5  of  article  15  provides,  that  "the 
Corporation  Commission  shall  have  the  sole 
power  to  issue  certificates  of  incorporation 
to  companies  organizing  under  the  laws  of 
this  state,  and  to  issue  licenses  to  foreign 
corporations  to  do  business  in  this  state,  as 
may  be  prescribed  by  law,"  but  this  grant  of 
exclusive '  power  to  the  Commission  is  not 
more  imperative  or  mandatory  than  the  lan- 
guage in  section  3,  which  provides  that  the 
Oommlssion  shall  have  full  power  to  and 
alMll  H»  rat«9,  charges,  classiflcations,  rules, 
tB8P.-R0 


and  regulations  by  which  public  service  cor- 
porations "shaU  be  governed  <n  the  trans- 
OfOtion  of  btuineu  wUMn  the  state."  This 
"sole  power"  of  life  over  domestic  oorpora- 
tlons,  and  "sole  power"  to  qualify  foreign 
corporations  to  do  business  ih  this  state,  giv- 
en to  our  Commission,  are  not  to  be  found 
in  the  Constitution  of  any  other  state. 

[5]  Article  8  of  the  Arizona  Constitution 
reads:  "The  powers  of  the  government  of 
the  state  of  Arizona  shall  be  divided  into 
three  separate  d^artments,  the  legislative, 
the  executive,  and  the  Judicial;  and,  except 
as  provided  In  this  Constitution,  such  depart- 
ments shall  be  separate  and  distinct,-  and 
no  one  of  such  departments  shall  exercise 
the  powers  properly  belonging  to  either  of 
the  others."  The  functions  of  tbe  Corpora- 
tion Commission  are  not  confined  to  any  of 
the  three  departments  named,  but  ita  duties 
and  powers  pervade  them  all;  hence  the 
provision  "except  as  provided  In  this  Consti- 
tution, such  departments  shall  be  separate 
and  distinct" 

In  St  Louis  ft  S.  F.  B.  Ga  V.  Williams,  2S 
OkL  662,  665,  107  Pa&  428,  430,  the  Supreme 
Court  of  Oklahoma  has  said  of  Its  Corpora- 
tion Commission  that  it  "is  Invested  with 
extraordinary  powers,  being  authorized  to 
exercise,  not  only  legislative,  but  also  ex- 
ecutive, administrative,  and  Judicial,  pow- 
ers." Calumet  Service  Co.  v.  City  of  Chil- 
ton, 148  WU.  384,  135  N.  W.  131,  143. 

Whatever  tbe  reasons  and  influences  that 
may  have  prompted  the  framers  of  the  Con- 
stitution to  endow  the  Corporation  Commis- 
sion with  such  extraordinary  and  unusual 
powers,  it  Is  a  well-known  fact  that  there 
has  long  existed  a  deep-rooted  dissatisfac- 
tion with  the  results  obtained  through  tbe 
Legislatures  of  the  county  in  th^r  efforts  to 
adjust  and  regulate  rates  and  classiflcations 
between  the  general  public  and  public  service 
corporations.  While  the  power  to  control 
and  regulate  those  matters  by  the  lawmaking 
body  has  been  frequently  upheld,  the  lack 
of  full  information  on  the  part  of  the  legis- 
lator, and  inadequacy  of  time  and  means  of 
Investigation,  have  tended  to  foster  litigation, 
with  the  result  of  suspending  and  often  of 
defeaung  the  object  aimed  at  ratner  than  to 
secure  Just  and  reasonable  classifications, 
rates,  charges,  and  regulations.  The  un- 
wisdom and  impracticability  of  imposing  up- 
on the  courts,  in  tbe  first  Instance,  this  kind 
of  litigation  has  frequently  been  adverted  to 
by  the  courts.  One  court  used  this  language : 
"It  is  utterly  impossible  for  a  court  to  bear 
all  cases  similar  to  this,  whidi  requires  from 
one  to  three  months  to  hear  the  evidence, 
after  the  issues  are  formed.  If  this  court 
were  to  do  nothing  else,  it  could  not  person- 
ally hear  all  such  cases.  •  *  *  Some  of 
the  states,  like  New  lork,  Massachusetts,  and 
Wisconsin,  have  state  commissions  of  com- 
petent men,  who  give  public  bearings,  and 
who  do  nothing  behind  doors,  nor  In  secrecy 
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—a  commission  wltb  no  member  Interested 
as  a  taxpayer  of  the  city  and  with  no  mem- 
ber subject  to  influences  other  than  the  as- 
certaining of  the  truth  and  the  facts.  Rates 
are  thus  fixed  wltb  which  most  fair-minded 
people  are  ready  to  acquiesce.  It  Is  strange 
tliat  we  Iiave  no  such  legislation  and  no  such 
commission  in  Iowa."  Des  Moines  Water 
<Jo.  V.  City  of  Des  Moines  (C.  C.)  192  Fed. 
198,  195.  The  same  court  in  Des  Moines  Gas 
Co.  T.  City  of  Des  Moines  (D.  C.)  199  Fed. 
204,  205,  again  said:  "Much  of  this  kind 
of  litigation,  and  practically  all  of  the  ex- 
pense, would  be  avoided,  If  Iowa,  like  so 
many  of  the  other.  Including  some  neighbor- 
ing, states,  had  an  impartial  and  nonresident 
commlBsion  or  tribunal,  with  power  to  fix 
these  rates  at  a  public  bearing,  and  all  in- 
terested parties  present,  with  the  tribunal 
selecting  its  own  engineers,  auditors,  and  ac- 
countants." 

The  f ramers  of  the  Constitution  were  fully 
informed  as  to  the  chaotic  conditlonB  exist- 
ing. They  knew  the  evil,  and  sought  to  cor- 
rect It  In  the  fimdamental  law  of  the  state 
by  constituting  the  Corporation  Commission 
a  body  empowered  and  authorized  by  that 
instrument  to  exercise  not  only  legislative 
but  the  Judicial,  administrative,  and  execu- 
tive functions  of  the  government.  While  It 
is  not  80  named,  it  is,  in  fact,  another  de- 
partment of  government,  with  i>owers  and 
duties  as  well  defined  as  any  branch  of  the 
-government,  and  where  It  is  given  exclusive 
power  It  is  supreme.  Its  exclusive  field  may 
not  be  invaded  by  either  the  courts,  the  legis- 
lative^ or  executive. 

In  matters  of  controversy  and  dispute  be- 
tween public  service  corporations  and  their 
patrons  the  Commission  is  fully  equipped  for 
thorough  investigation.  It  has  the  power  at 
Its  pleasure  to  employ  such  ofllcers,  experts, 
-engineers,  statisticians,  accountants,  inspec- 
tors, clerks,  and  employes  as  it  may  deem 
necessary  in  the  performance  of  its  duties 
and  the  exercise  of  its  powers.  Section  6,  c. 
'90,  Laws  1st  Sees.  1912.  Its  findings  of  fact 
are  made  conclusive  evidence  of  the  facts 
therein  stated  in  any  action  or  proceeding  or 
hearing  before  the  Commission  or  any  court 
between  the  same  parties,  involving  the  same 
subject-matter.     Section  70,  Id. 

The  facility  afforded  the  Commission  to 
-probe  disputes  involving  the  classifications, 
rates,  charges,  rules,  and  regulations  of  pub- 
lic utilities  ought  to  result  in  fair  and  rea- 
sonable adjustments  of  such  controverslea, 
but  should  either  the  consumer  or  the  pe<y- 
ducer  be  dissatisfied,  its  labors  In  gathering 
the  testimony  will  greatly  aid  the  courts,  If 
appealed  to. 

The  office  of  the  Commission  is  always 
open  to  receive  and  investigate  complaints, 
except  on  legal  holidays  and  nonjudicial 
-days. 

We  are  of  the  opinion  that  the  people,  by 
their  Constitution,  bare  said,  in  plain  and 


unequivocal  language,  that  "the  Corporation 
Commission  shall  bave  full  power  to,  and 
shall,  prescribe  Just  and  reasonable  clasal- 
flcatlons  to  be  used,  and  just  and  reasonable 
rates  and  charges  to  be  collected,  by  public 
service  corporations  within  the  state  for 
services  rendered  therein  and  (shall)  make 
reasonable  rules,  regulations,  and  orders,  by 
which  such  corporations  shall  be  governed 
In  the  transaction  of  business  within  the 
state,"  and  that  the  power  therein  granted  to 
the  Commission  is  pxclusive,  and  not  to  be 
exercised  by  the  Legislature.  For  if  "such 
corporations"  "shall  be  povemed  in  the  tran- 
saction of  business"  by  the  Commission  in 
the  enumerated  matters,  there  is  an  implied 
exclusion  of  power  in  any  other  body  or  de- 
partment to  prescribe  classifications,  rates, 
charges,  rules,  regulations,  or  orders. 

As  above  said,  no  other  state  in  the  Union 
has  placed  such  extraordinary  power  in  its 
Corporation  Commission,  but  that  is  no  rea- 
son for  rejecting  or  repudiating,  by  construc- 
tion or  otherwise^  the  power  and  authority 
given  this  body  by  our  Constitution.  It  is 
to  be  remembered  that  the  framers,  and  the 
people  who  adopted  it,  designed  that  our  Con- 
stitution abandon  the  beaten  path  of  prece- 
dents in  Constitution-making,  and  handle 
modem  problems  and  conditions  by  advanc- 
ed and  up-to-date  methods  and  formulas. 
The  supervision  and  control  of  public  utilities 
has  ever  been,  and  probably  always  will  be, 
one  of  the  most  vexatious  as  well  as  vital 
questions  of  government  All  persons  agree 
that  the  capital  invested  in  public  service 
should  receive  reasonable  remuneration,  and 
that  the  services  rendered  should  be  efficient 
and  practicable  and  to  all  patrons  upon  equal 
terms  and  conditions.  With  a  full  knowledge 
that  these  things  bad  not  been  accomplished 
under  the  laws  heretofore  existing  In  this 
and  other  jurisdictions,  the  people  In  their 
fundamental  law  created  the  Corporation 
Commission,  and  clothed  it  with  fuU  power  to 
investigate,  hear,  and  determine  disputes  and 
controversies  between  public  utility  com- 
panies and  the  general  public.  This  was 
done  primarily  for  the  Interest  of  the  con- 
sumer. If  he  is  dissatisfied  with  the  ratea 
and  charges  exacted  of  him  by  his  public 
service  corporation,  he  may  file  his  complaint 
with  the  Commission  and  secure  an  investi- 
gation and  determination  of  the  wrong  charg- 
ed. With  trained,  capable^  and  conscientious 
commissioners,  it  is  fair  to  assume  that  he 
will  be  granted  a  speedy  bearing  and  a  rea- 
sonable adjustment  of  his  complaint. 

While  the  Legislature  had  no  power  under 
the  Constitution  to  do  what  It  undertook  to 
do  in  section  7  of  chapter  62,  the  Corporation 
Commission  not  only  has  the  power  to  do  It, 
but  is  afTorded  every  facility  for  Its  intelli- 
gent execution.  The  commission,  upon  appli- 
cation or  upon  its  own  motion,  notice,  and 
hearing,  possesses  the  power  to  require  11- 
luminatinc  gas  to  be  sold  by  meter  meaaore- 
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ment,  and  may  forbid  the  gas  company  from 
charging  and  collecting  for  a  greater  amount 
of  gas  "than  actually  furnished  during  the 
period  for  which  the  charge  Is  made,"  if  the 
facts  In  the  case  show  that  sacb  charge  is 
just  and  reasonable  Indeed,  if  the  Commis- 
sion's findings  of  fact,  in  a  given  case,  would 
support  such  a  decision,  we  can  see  no  rea- 
son why  the  very  language  of  section  7  might 
not  be  nsed  as  the  expression  of  its  Judg- 
ment The  Commission  is  not  bound  to  rec- 
ognize and  prescribe  mlnlnuim  rates,  unless 
the  situation  requires  it,  in  order  Uiat  the 
rates  be  Just  and  reasonable. 
Judgment  sustaining  demurrer  ia  affirmed. 

FRANKIilN,  a  J.,  concurs. 

CUNNINGHAM,  J.  (dissenting).  The  re- 
spondent was  informed  against,  charging  that 
it  had  furnished,  as  a  public  service  corpora- 
tion, to  one  A.  Durazo  200  cubic  feet  of  illumi- 
nating gas,  for  which  U  had  charged  and  col- 
lected at  a  rate  charge  for  600  cubic  feet  of 
gas,  thereby  charging  and  collecting  as  for 
500  cubic  feet,  when  in  fact  only  200  cubic 
feet  were  actually  furnished,  and  said  200 
cubic  feet  were  worth  40  cents.  The  infor- 
mation was  based  upon  section  7  of  chapter 
52  of  the  First  Special  Session  of  the  First 
State  Legislature,  approved  June  19,  1912, 
page  147  of  said  laws.  The  statute  is  as 
follows:  "It  shall  be  unlawful  for  any  per- 
son, firm,  or  corporation,  to  sell  and  deliver, 
charge  and  collect  for,  or  pay  for,  water,  elec- 
trical energy,  or  illuminating  gas,  used  or  to 
be  used  for  lighting,  heating,  or  other  com- 
mercial or  domestic  purposes,  except  by 
meter  measurement,  if  the  consumer  shall  re- 
quest that  the  same  be  sold  by  meter  meas- 
urement; or  to  charge  and  collect  for,  or  pay 
for,  a  greater  amount  of  such  water,  electri- 
cal energy,  or  Illuminating  gas,  than  actual- 
ly furnished  during  the  period  for  which 
the  charge  was  made;  *  •  * »  Section  11 
of  said  chapter  52  prescribes  the  penalty. 
To  the  information  the  defendant  corpora- 
tion filed  a  demurrer  upon  the  grounds  that 
said  section  7  is  in  conflict  with  the  Constitu- 
tion, article  15,  and  void.  The  demurrer  was 
sustained  by  the  court,  and  the  Information 
was  dismissed.  The  state  has  appealed  and 
assigned  these  rulings  as  error. 

The  question  raised  Is  whether  the  statute 
in  question  conflicts  with  the  Constitution, 
or,  in  other  words,  does  the  Constitution  pro- 
hibit the  Legislature  from  enacting  laws 
regulating  the  rates  and  charges  that  a  pub- 
lic service  corporation  may  enforce  for  its 
services  rendered  to  its  customers  using  Its 
product?  It  is  contended  by  respondent  that 
the  Constitatloo,  article  15,  has  invested  the 
Corporation  Commission  with  the  exclusive 
power  to  prescribe  rates  and  charges  for  the 
government  of  ikll  public  service  corporations. 
Section  8  of  article. JS  of  the  Constitution 


provldea  that:  "The  Corporation  Commis- 
sion shall  have  full  power  to,  and  shall,  pre- 
scribe Just  and  reasonable  classifications  to 
be  used,  and  Just  and  reasonable  rates  and 
charges  to  be  made  and  collected,  by  public 
service  corporations  within  the  state  for 
service  rendered  therein,  and  make  reason- 
able, rules,  regulations,  and  orders,  by  which 
such  corporations  shall  be  governed  in  the 
transaction  of  business  within  the  state. 
♦  •  •  "  This  language  is  susceptible  of  no 
Interpretation.  The  Corporation  Commission 
is  given  aU  the  powers  required  to  prescribe 
"Just  and  reasonable  classifications  to  be 
used,"  and  to  prescribe  "Just  and  reasonable 
rates  and  charges  to  be  made  and  collected" 
by  public  service  corporations,  and  the  Con- 
stitution commands  that  the  Corporation 
Commission  "shall"  prescribe  such  Just  and 
reasonable  classifications  and  rates  and 
charges.  Thus  far  the  powers  and  duties  of 
the  Corporation  Commission  are  clear. 

Section  2  of  article  14  of  the  Constitution 
requires  corporations  to  be  formed  under 
general  laws,  and  continues:  "Laws  relating 
to  corporations  may  be  altered,  amended,  or 
repealed  at  any  time,  and  all  corporations 
doing  business  in  this  state  may,  as  to  such 
business,  be  regulated,  limited,  and  restrain- 
ed by  law."  No  one  will  deny  the  legislative 
power  the  right  to  enact  laws  regulating, 
limiting,  or  restraining  the  business  of  cor- 
porations in  general.  Public  service  corpora- 
tions In  existence  at  the  time  of  the  admis- 
sion of  this  state  into  the  Union  are  denied 
the  benefits  of  any  future  'legislation,  except 
on  condition  of  complete  acceptance  of  all 
provisions  of  the  Constitution  applicable  to 
public  service  corporations,  by  section  15  of 
article  15  of  the  Constitution,  clearly  indicat- 
ing a  legislative  intent  of  the  framers  of  the 
Constitution  and  of  the  people  adopting  it  to 
retain  some  power  in  the  legislative  depart- 
ment of  the  state  to  legislate  relative  to  pub- 
lic service  corporations.  The  express  limita- 
tions upon  the  power  of  the  legislative  au- 
thority of  the  state  are  prescribed  by  article 
4,  subdivision  2  of  the  Constitution,  and  I 
fall  to  find  therein  any  express  prohibition 
upon  the  Legislature  from  enacting  any  law 
limiting,  regulating,  or  restraining  the  busi- 
ness of  public  service  corporations.  Such 
subjects  are  proper  subjects  of  legislation. 
If  this  proposition  Is  correct,  and  I  am  con- 
fident that  It  is  correct,  then  no  confiict  exists 
between  the  statute  and  the  constitutional 
provision  empowering  and  commanding  the 
Corporation  Commission  to  make  classifica- 
tions, prescribe  rates  and  charges,  and  other- 
wise regulate  the  business  of  public  service 
corporations,  simply  because  the  Corporation 
Commission  Is  likewise  invested  with  the  same 
power  In  that  respect  as  the  Legislature  pos- 


it is  clear  that  a  confiict  of  laws  affecting 
the  business  of  such  corporations  may  arise, 
ia.wlil£h.£a8e  article  16,  Constitution,  would 
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play  a  most  important  part,  and  would  be  de- 
cisive. I  have  reference  to  a  state  of  facts 
where  the  Corporation  Commission  has  legal- 
ly and  regularly  exerdsed  Its  powers  upon 
the  subject  by  fixing  the  rates  and  charges 
applicable  to  a  given  public  service  corpora- 
tion. In  which  case  the  orders  of  the  Cor- 
poration Commission  become  the  fixed  law 
for  that  corporation,  a  violation  of  which 
subjects  the  corporation  to  a  prescribed  pen- 
alty. 

Where  the  Corporation  Commission  has 
legally  prescribed  classifications,  regulations, 
and  rates  and  charges  for  the  government 
of  any  specific  public  service  corporation, 
such  legal  orders  necessarily  confiict  with  the 
general  law — section  7  of  chapter  62,  supiu. 
In  case  of  such  confiict,  by  the  terms  of  the 
constitutional  provision  as  to  such  corpora- 
tion, the  orders  of  the  Corporation  Commis- 
sion must  control,  and  the  general  law  be- 
comes inoperative  in  such  instance.  Until 
the  Corporation  Commission  has  by  its  order 
fixed  the  duties  of  a  given  public  service  cor- 
poration in  the  matters  of  its  rates  and 
charges,  such  corporation  Is  not  liable  to  the 
penalties  prescribed  by  section  16  and  sec- 
tion 19  of  article  16  of  the  Constitution. 
Until  the  roles,  regulations,  orders,  or  deci- 
sions have  been  prescribed,  entered,  and 
made  by  the  Corporation  Commission,  no  pen- 
alty for  a  violation  thereof  is  in  existence. 
Until  such  rules,  regulations,  orders,  and  de- 
cisions are  in  existence  section  7  of  chapter 
52,  Lews  of  the  First  Special  Session,  applies. 
If  any  public  service  corporation  does  not 
wish  to  incur  the  penalty  prescribed  by  said 
section  7  of  chapter  52,  supra,  then  it  must 
become  active  in  placing  itself  within  the 
prescribed  conditions,  and  have  its  rates  and 
charges  prescribed  by  the  order  of  the  Cor- 
poration Commission;  otherwise  the  'general 
law  applies  to  its  business. 

The  defendant  admits  for  the  purpose  of 
the  demurrer  that  it  did  charge  and  collect 
from  A.  Durazo  |1  for  furnishing  him  with 
gas,  when  the  gas  actually  furnished  to  him 
was  worth  not  more  than  40  cents.  If  the 
defendant  corporation,  at  the  time  charged 
in  the  information,  was  acting  in  accordance 
with  any  order  made  by  the  Corporation 
Commlsedon,  fixing  and  prescribing  rates  and 
charges  to  t>e  made  by  such  corporation  for 
such  service,  then  no  public  oflCense  was 
charged  as  to  this  appellee.  Such  condition 
does  not  appear.  We  must  presume  such 
condition  did  not  exist,  otherwise  the  appellee 
corporation  would  have  urged  it  by  plea  in 
abatement,  or  other  appropriate  manner, 
bringing  the  tact  before  the  court.  The  de- 
murrer only  raises  questions  appearing  upon 
the  ffece  of  the  pleading  attacked,  and  such 
condition  does  not  so  appear. 

The  order  sustaining  the  demurrer  was 
error,  for  which  the  Judgment  should  be  re- 
versed and  the  cause  remanded. 


(40  OU.  $71) 
SPLAWN  r.  PBRRT. 
(Supreme  Court  of  Oklahoma.    Nov.  18,  191S.) 

(ByUabtn  by  the  Court.) 
JusnoBs  OF  Tint  Pkaci  (f  128*)— JnooHsirr- 

BqUITABUI  Rbuev. 

A  court  of  eauity  may  interfere  to  set 
aside  a  Judgment  of  a  Justice  of  the  peace  with 
leave  to  retry  the  cause,  when  it  is  made  to 
appear  that  counsel  for  plaintiff  in  the  action 
before  the  justice,  in  the  absence  of  opposing 
counsel,  obtained  said  judgment  ia  advance  oi 
the  time  when  it  otherw&e  would  have  been 
Tendered  bv  violating  a  stipolation  as  to  the 
day  of  trial,  and  tliat  defeodant  had  a  good  de- 
fense to  said  action. 

[Ed.  Note.— For  other  cases,  see  Justice*  of 
the  Peace,  C!ent  Dig.  U  402-107;  Dec  Dig. 
|12&»] 

Error  from  District  Court,  Ifatshall  County. 

Action  by  B.  L.  Perry  against  H.  Splawn. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Albert  W.  Rison,  of  Antlers,  for  plaintiff  in 
error.  Franklin  tc  March,  at  Itfadiil,  for  de- 
fendant in  error. 

TURNER,  J.  On  February  11,  1911,  B.  Ii. 
Perry,  defendant  in  error,  sued  H.  Splawn, 
plaintiff  in  error,  in  the  district  court  of 
Marshall  county  to  set  aside,  for  fraud  of  the 
prevailing  party,  a  Judgment  theretofore  ob- 
tained against  him  before  a  Justice  of  the 
peace,  at  the  suit  of  Sidawn.  The  petition 
substantially  states  that  on  February  16, 
1910,  Splawn  recovered  Jndgment  against 
plaintiff  In  a  cause  then  pending  before  one 
Heam,  a  Justice  of  the  peace;  that  the  bill 
of  particulars  in  that  cause  substantially 
alleged  that  in  September,  1910,  the  plaintiff 
therein  agreed  to  sell  and  the  defendant 
therein  agreed  to  buy  of  him  lot  6  of  block  '£i 
in  the  town  of  Oakland,  and  certain  personal 
property ;  that  the  consideration  therefor  was 
agreed  to  be  certain  other  personal  property 
and  $100  in  cash  on  delivery  of  the  deed  and 
$138  to  be  paid  on  a  day  certain;  and  that 
by  reason  of  defendant's  refusal  to  perform 
the  contract  plaintiff  was  damaged  in  a  sum 
certain,  for  which  he  prayed  Judgment  The 
petition  further  states  that  defendant  herein 
was  present  at  the  trial,  at  which  time  be 
made  no  -  defense,  and  told  the  Justice  be 
could  not  go  to  trial  without  his  lawyer,  but 
that  nevertheless  there  was  Judgment  for 
plalnUff  therein  for  $100;  that  plaintiff  had 
a  good  defense  to  said  suit  for  the  reason 
that  whatever  contract  or  agreement  existed 
between  the  parties  thereto  was  in  parol  for 
the  purchase  and  sale  of  land  and  void  un- 
der the  statute  of  frauds;  "that  said  Judg- 
ment aforesaid  was  obtained  by  fraud  of  the 
successful  party  through  his  attorney  and 
himself,  'the  defendant  herein,  by  reason  of 
the  following  matter  as  set  forth  in  (the)  af- 
fidavit of  Judge  Summers  Hardy,  which  is 
marked  'Exhibit  A'  and  made  a  part  hereof 
and  attached  hereto."    The  afildavit  referred 
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to  waa  in  effect  tliat,  while  said  suit  was 
pending,  affiant  was  a  member  of  a  firm  of 
lawyers  employed  by  Perry  to  defend  that 
salt ;  that,  after  being  retained,  said  firm  had 
an  agreement  with  the  firm  of  lawyers  rep- 
resenting the  plaintiff  herein,  with  the  ap- 
proval of  the  Justice,  that  the  trial  of  said 
cause  should  be  postponed  Indefinitely  and 
would  not  be  called  for  trial  except  upon  a 
day  to  be  agreed  upon  by  both  sides ;  that  in 
violation  of  this  agreement  counsel  for  plain- 
tiff therein  appeared  before  the  Justice  and, 
in  the  absence  of  opposing  counsel,  took  the 
Judgment  complained  of.  The  prayer  of 
the  petition  waa  that  said  Judgment  be  set 
aside.  From  a  Judgment  overruling  a  de^ 
murrer  to  this  petition  with  leave  to  Splawn 
to  retry  his  case  before  the  Justice,  defend- 
ant  brings  the  case  here. 

Although  plaintiff  pleaded  bis  evidence  In 
the  shape  of  an  affidavit  filed  as  an  exhibit 
to  his  petition,  and  the  exhibit  was  not  re- 
quired by  statute  to  be  so  filed,  yet  we  will 
take  it  as  a  part  of  the  petltlQn  and  let  the 
general  demurrer  run  to  the  allegations  of 
them  both.  Long  v.  Shepard,  35  OkL  489, 
130  Pac.  131.  In  this  view  of  the  pleading, 
defendant,  by  demurring,  admitted  the  ex- 
istence of  the  agreement  of  counsel  set  forth 
in  the  affidavit  As  this  admission  makes 
the  case  substantially  the  same,  in  point  of 
fact,  as  Bohart  et  al.  v.  Anderson,  26  Okl. 
782,  110  Paa  780,  the  same  is  ruled  by  it 
There  the  court  said:  "A  court  of  equity 
may  interfere  to  order  a  new  trial  after 
Judgment  by  default  before  a  Justice  of  the 
peace,  when  it  Is  made  to  appear  that  the 
plaintiff  in  said  action  at  law  obtained  said 
Judgment  in  advance  of  the  time  when  it 
otherwise  would  have  been  rendered  by  vio- 
lating a  stipulatlop  for  a  continuance,  and 
that  the  defendants  had  a  good  defense  to 
said  action.  Albeman  et  aL  v.  Roth  et  aL,  12 
Wis.  90;  K.  P.  Ry.  Co.  ▼.  Simpson,  11  Kan. 
494 ;  Muse  et  al.  v.  Wafer,  29  Kan.  279 ; 
Poor  T.  Tuston  et  aL,  63  Kam.  86,  35  Pac. 
792." 

Being  therefore  of  oplnlpn  that  the  petition 
states  facts  sufficient  to  entitle  plaintiff  to 
equitable  relief,  the  Judgment  of  the  trial 
court  is  affirmed.  All  the  Justices  concur, 
except  WILLIAMS,  J.,  absent  and  not  par- 
ticipating. 

(41  OU.  422) 

CHIDSBT  et  aL  v.  ELLIS  et  aL 
(Supreme  Court  of  Oklahoma.    Vtb.  10,  1914.) 

(Syllaiu*  iy  th«  Oowrt.) 

Afpkal  aw   Erbob    (i   773*)— DmaasAir- 

Failubx  to  File  BanrB. 

Where  the  plaintiff  in  error,  as  well  as  the 
defendant  in  error,  faila  to  file  and  serve  brief 
as  required  by  rule  7  of  this  court,  it  will  be 
presumed  that  the  appeal  has  been  abandoned, 
and  it  should  be  disnuBsed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  8104,  8108-3110;  Dec 
Dig.  (  773.*] 


Commissioners'  Opinion,  Division  N«.  2. 
Error  from  District  Court,  Murray  County; 
R.  McMillan,  Judge. 

Action  by  J.  C.  Ghidsey  and  others  against 
D.  F.  Ellis  and  others.  From  the  Judgment, 
Chidsey  and  others  bring  error.    Dismissed. 

H.  M.  Carr  and  J.  B.  Thompson,  both  of 
Pauls  Valley,  for  plaintiffs  in  error.  W.  N. 
Lewis,  of  Davis,  and  Ledbetter,  Stuart  & 
Bell,  of  Oklahoma  City,  for  defendants  In 
error. 

GALBRAITH,  C.  The  petition  In  error 
and  case-made  in  this  case  was  filed  with  the 
clerk  of  this  court  February  5,  1912,  and  the 
case  was  regularly  submitted  January  19, 
1914.  Neither  party  has  filed  briefs,  as  ne- 
quired  by  the  rule  of  this  court,  and  the  ap- 
peal must  therefore  be  taken  as  abandoned 
and  should  be  dismissed. 

PER  CURIAM.    Adopted  in  whole. 


(41  OKI.  428} 

MILES  V.  BIRD. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(ByUabut  hy  th«  Court.) 

Apfbal  and  EasoB   ({  770*)— Soopb  or  Re- 

viKW— Fazlubb  to  E^i.e  Bvaa, 

Where  the  plaintiff  in  error  has  filed  a 
brief,  and  the  defendant  in  error  has  filed  none, 
and  has  given  no  excuse  for  his  failure,  and  up- 
on examination  of  the  record  it  appears  that  the 
errors  asserted  are  well  foondea,  this  court  is 
not  required  to  search  for  some  theory,  or  for 
authorities,  that  might  possibly  save  the  Judg- 
ment appealed  from. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3104.  3106,  3107;  Dec. 
Dig.  f  770.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Qrant  County;  B. 
H.  Breeden,  Judge. 

Action  between  O.  L,  Miles  and  Ben  W. 
Bird.  From  the  Judgment,  Miles  brings  er- 
ror.   Reversed  and  remanded. 

Sam  P.  Ridings,  of  Medtord,  for  plaintiff  in 
error.  C.  S.  Ingersoll,  of  Medford,  and  F.  Q. 
Walling,  of  Tulsa,  for  defendant  In  error. 

BREWER,  C.  This  appeal  by  case-made 
was  filed  In  this  court  February  27,  1912. 
The  plaintiff  In  error  filed  brief  on  May  29, 
1912.  The  defendant  in  error  has  not  filed 
a  brief,  and  has  given  no  reason  for  not 
doing  so. 

We  have  examined  the  errors  assigned  in 
the  brief  for  plaintiff  in  error,  and  the  record 
upon  which  they  are  predicated,  and  the 
grounds  urged  for  reversal  appear  to  be  well 
taken.  In  such  situation  we  are  not  required 
to  search  the  record,  or  to  hunt  for  authori- 
ties, to  find  some  theory  upon  which  the  Judg- 
ment may  possibly  be  sustained.  Butler  v. 
McSpadden,  25  Okl.  465,  107  Pac.  170;  ElUs 
T.  Outler,  25  Okl.  469,  106  Pac.  057;  Buckner 
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V.  Oklaboma  Nat  Bank,  2S  Okl.  472, 106  Paa 
959;  Reeves  &  Co.  v.  Brennan,  25  Okl.  544, 
106  Pac.  059;  Sharplelgh  Hdw.  Co.  t.  Pritcb- 
ard,  25  Okl.  808. 108  Pac.  360;  Baaer  v.  Stln- 
8011,  26  OkL  216,  108  Pac.  1108;  School  Dlst 
T.  Sbelton,  26  Okl.  229,  109  Pac.  67,  138  Am. 
St  Rep.  962;  Flanagan  t.  Davis,  27  Okl.  422, 
112  Pac.  990;  M.,  K.  &  T.  Ry.  Co.  v.  Long,  27 
Okl.  456,  112  Pac.  991 ;  PhllUps  v.  Rogers,  80 
Okl.  99,  118  Pac.  871;  Doyle  v.  Scliool  Dlst, 
30  Okl.  81,  118  Pac.  886;  Bank  of  Grove  v. 
Dennis,  30  Okl.  70, 118  Pac.  570;  Hawkins  v. 
White,  31  Okl.  118,  120  Pac.  561;  Rndd  v. 
Wilson,  32  OU.  85,  121  Pac.  252;  Reynolds- 
Davis  ft  Co.  7.  Hotchklss,  31  Okl.  606,  122 
Pac  165;  First  Nat  Bank  v.  Blair,  31  Okl. 
662,  122  Paa  627;  Van  Arsdale-Osborne 
Brokerage  Co.  ▼.  Patterson,  30  OkL  118,  120 
Pac.  933. 

The  cause  should  be  reversed  and  remand- 
ed for  a  new  trial. 

PER  CURIAM.    Adopted  in  whole. 


(41  Okl.  429) 

BANK  OF  STILWBLL  v.  MORRIS. 

(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

/jSyUabw*  hy  the  Court.) 

Appeai.   and   Ebsob   ({  654*)— Case-Madb— 
Review  of  Ebbors. 

Under  section  5242,  Rev.  Laws  1910.  the 

caae-made,  after  bein^  settled  by  the  trial  judge 
in  the  manner  provided  in  said  statute,  must 
then  "be  filed  with  the  papers  in  the  case,"  and 
unless  so  filed  errors  assigned  requiring  an  ex- 
amination of  exceptions  set  out  in  the  case-made 
cannot  be  reviewed  in  this  court,  and  the  appeal 
will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  2472-2477;  Dec.  Dig.  { 
554.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court  Adair  County;  W. 
A.  Corley,  Judge. 

Action  by  Mary  J.  Slorris  against  the  Bank 
of  Stllwell  and  another  for  failure  to  pay 
check  on  presentation.  From  a  Judgment 
for  the  plaintiff,  the  defendant  named  brings 
error.    Dismissed. 

R.  T.  Nance,  of  Stllwell,  for  plaintift  in 
error. 


GAL^RAITH,  G.  This  is  an  appeal  by 
petition  In  error  and  case-made.  The  record, 
however,  presents  no  question  to  this  court 
for  review  for  the  reason  that  the  ca«!e-made 
was  not  "filed  with  the  papers  in  the  case" 
in  the  trial  court  as  required  by  section 
5242,  Rev.  L.  1910.  This  requirement  is 
Jurisdictional,  and  a  compliance  therewith  is 
necessary  to  give  this  court  power  to  review 
the  errors  as^gned.  Harmon  v.  McCormack, 
135  Pac.  1052;  Graham  et  aL  v.  Atwood,  136 
Pac.  1080. 

The  petition  in  error  was  filed  Ih  this  court 
January  30,  1912.    The  time  for  correcting 


a  defect  of  this  character  has  expired  by  lim- 
itation. 
The  appeal  should  therefore  be  dismissed. 

PUR  CURIAM.    Adopted  in  whole. 

(41  OU.  4H) 

SHAWNEE  GAS  &  ELECTRIC  CO.  et  «L  t. 

MOTESENBOCKER. 

(Supreme  Court  of  Oklahoma.     July  22,  1913. 

On  Rehearing,  Feb.  28,  1914.) 

(Syttahu*  (y  the  Court.) 

L  Death  ((  31*)  —  Action  fob  Wbonofoi. 

Death— Pebsons  Entitled  to  Sue. 

Th%  action  for  wrongful  death  can  only 
be  brought  by  the  parties'  designated  in  sec- 
tions 4611  and  4612,  Wilson's  Rev.  &  Ann.  St 
1903  (sections  5281,  5^82,  Rev.  Laws  191U; 
sections  5946,  594G,  Comp.  Laws  1909). 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  S§  36,  37-46,  48;   Dec.  Dig.  f  31.»] 

2.  Death  ({  42*)— Pasties  Entitled  to  Sue 
— JoiNDBB  OF  Pasties. 

Where  no  personal  representatiTe  ia  ap- 
pointed, and  the  deceased  left  no  widow,  all 
the  next  of  kin  must  join  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  68;   Dec.  Dig.  i  42.*] 

3.  Death   (|  81*)  — Action   fob  Wbonofol 

Death— Pebsons  Entitled  to  Sue— "Next 

OF  Kin." 

iiy  the  term  "next  of  kin"  Is  meant  all 
who  would  have  been  entitled  to  share  in  the 
distribution  of  the  personal  property  of  the 
deceased. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  U  35,  37-48,  48;    Dec.  Dig.  {  31.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4798-4804;   vol  8,  p.  77"32.] 

4.  Death   (8  42*)— Wbonofol  Death— Peb- 
sons Entitled  to  Sue— "Next  of  Kin." 

Where  the  person  for  whose  death  suit  is 
brought  left  neither  widow  nor  children  nor 
father  surviving  him,  but  left  a  mother  and 
brothers  and  sisters,  the  brothers  and  sisters 
were  next  of  kin  within  the  meaning  of  the 
statute,  and  must  be  joined. in  the  action. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  f  58;    Dec  Dig.  t  42.*] 

5.  Evidence    ({   818*)  —  Dbclabatiors   of 
Thibd  Person— Heabsat. 

In  a  joint  action  against  an  electric  light 
company  and  a  city  for  the  wrongful  death  of 
a  person  caused  bv  coming  in  contact  with  a 
charged  guy  wire,  ft  was  error  to  admit  in  evi- 
dence as  against  the  light  company  a  resolu- 
tion of  the  city  council  reciting  that  the  com' 
pany  was  negligently  permitting  its  wires  to 
be  in  a  dangerous  condition,  and  instructing 
the  dty  attorney  to  begin  whatever  proceed- 
ings against  it  he  deemed  necessary  if  it  fail- 
ed to  place  them  in  good  condition  after  notice. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1193-1200;    Dec  Dig.  |  31&*] 

6.  NeGLIOENCE    (i   130*)   —  SnBSEQtJSNT   Bb- 

PAiBS— Admission. 

Evidence  of  alterations  or  repairs  snbse- 

?uent  to  an  accident  or  injury  Is  not  admissible 
or  the  purpose  of  showing  negligence  in  the 
original  construction,  or  to  show  a  confession 
of  negligence. 

[Ed.  Note.— For  other  eases,  see  Negligence, 
Cent  Dig.  ii  250-254;   Dec  Dig.  I  130.*) 

7.  Parent  and  Child  (8  7*)— Loss  of  Sebt- 
ICES  OF  Child— Dauaoes. 

In  an  action  by  a  parent  for  the  loss  of 
the  services  of  a  minor  child,  the  damage  to 


*ror  other  cases  sa*  same  topic  and  section  NUHBBR'In~Dec.  Dig.  &  Am.  Dig.  Key-No.  Seri^  A  Rep'r  IndaxM 

Digitized  by  V^OOQ IC 


Okl.) 


SHAWNEE  GAS  A  EIiECTRIC  CO.  t.  MOTESE^TBOCKEB 


791 


tbe  parott  is  limited  to  such  as  will  compen* 
sate  him  lor  the  loss  of  the  child's  services  to 
the  time  of  his  majority,  the  reasonable 
amounts  necessarily  expended  in  the  treatment 
and  care  of  the  child,  and  the  Talae  of  the  par- 
ent's services  while  nursing  the  child,  and  the 
jury  may  consider  that  with  age,  growth,  and 
experience  the  value  of  the  child's  services 
would  increase,  althoagh  they  cannot  consider 
that  the  child  might,  if  not  ujured,  engage  in 
any  particular  calling. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  If  72,  8ft-«9;  Dec.  Dig.  i  7.»J 

(Adiitionat  8ynahu$  iy  Bditorial  Btaff.) 

8.  Death  (§  11*)  —  Right  of  Action  fob 
Wbonoful  Death  —  Statutes  Confebbino 

^~*'DETRIMEIfT  " 

Comp.  Laws  1909,  {{  2881,  2882,  providing 
that  every  person  who  suffers  detriment  from 
the  unlawful  act  or  omission  of  another  may 
recover  damages  therefor,  and  that  "detri- 
ment" is  a  loss  or  barm  suffered  in  person  or 
property,  does  not  confer  a  right  of  action 
for  wrongful  death;  that  right  depending  alone 
on  Wilson's  Rev.  &  Ann.  St.  1903,  Si  4611, 
4612. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  K  10,  16;  Dec.  Dig.  f  11.* 

For  other  definitions,  sea  Words  and  Phras- 
es, vol.  3,  p.  2041.] 

9.  Death  (f  31*)— Psbsons  Bntttled  to  Sue 
— Sbfabate  Action. 

Wilson's  Rev.  &  Ann.  St  1003,  {  4611 
(Comp.  Laws  1909,  i  6945;  Rev.  Laws  1910, 
§  6281),  contemplate  but  one  action,  and  the 
same  death  cannot  be  sued  for  in  separate  ac- 
tions by  the  various  individuals  sustaining  dam- 
age thereby. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  tl  35,  87-^,  48;   Dec.  Dig.  t  31.*] 

10.  Death  (|  9*)  —  Constitutionai.  Pbovi- 

8ION. 

Const  art  23,  t  7,  providing  that  the  right 
of  action  to  recover  damages  for  injuries  re- 
sulting in  death  shall  never  be  abrogated,  and 
the  amount  recoverable  shall  not  be  subject 
to  any  statutory  limitation,  does  not  change 
the  method  of  procedure  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  t  11;   Dec.  Dig.  |  9.*] 

Commissioners'  Opinion,  DiTlsion  No.  2. 
Error  from  District  Court,  Pottawatomie 
County ;  J.  B.  A.  Robertson,  Judge. 

Action  by  Sarah  E.'Motesenbocker  against 
the  Shawnee  Oas  &  Blectrlo  Company  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed  and  remanded. 

Shartel,  Keaton  ft  Wells,  of  Oklahoma  City, 
and  Edward  Howell,  of  Shawnee,  for  plain- 
tiff in  error  Shawnee  Gas  ft  Electric  Co. 
W.  T.  Williams  and  H.  H.  Smith,  both  of 
Shawnee,  for  defendant  in  error. 

ROSSER,  a  This  was  an  action  by  Sarah 
E.  Motesenbocker,  hereinafter  referred  to  as 
plaintiff,  against  the  Shawnee  Gas  &  Elec- 
tric Company  and  the  city  of  Shawnee,  here- 
inafter referred  to  as  defendants,  to  recover 
for  the  death  of  her  son  Willie  Motesenbocker 
caused  by  coming  in  contact  with  a  guy  wire 
charged  with  electricity.  An  opinion  was 
written  in  this  case  several  months  ago ;  but 
rehearing  was  granted,  and  this  opinion  is 
written  to  take  the  place  of  the  former  opin- 


ion. The  deceased  left  several  brothers  and 
Bisters  surrlvlng  him,  who  were  not  Joined 
as  plaintiffs  In  the  action,  and  the  first 
ground  urged  for  reversal  is  that  they  should 
have  been  joined  as  plaintiffs,  and  that  the 
mother  could  not  maintain  the  action  in  her 
own  name.  Defendants  contend  that  the 
right  of  action  was  created  by  sections  4611 
and  4612,  Wilson's  Rev.  ft  Ann.  Stats,  (sections 
6281,  6282,  Rev.  L^ws  1910;  sections  5945, 
C846,  Comp.  L.  1909>),  and  that  the  procedure 
prescribed  by  those  sections  must  be  followed. 

Section  4611  Is  as  follows:  "When  the 
death  of  one  Is  caused  by  the  wrongful  ad 
or  omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an 
action  therefor  against  the  latter,  if  the  for- 
mer might  have  maintained  an  action  had 
he  lived,  against  the  latter  for  an  Injury  for 
the  same  act  or  omission.  The  action  must 
be  commenced  wltliln  two  years.  The  damag- 
es cannot  exceed  ten  thousand  dollars,  and 
must  Inure  to  the  exclusive  benefit  of  the 
widow  and  children,  if  any,  or  next  of  kin, 
to  be  distributed  in  the  same  manner  as  per- 
sonal property  of  the  deceased." 

Section  4612  Is  as  follows:  "That  In  all 
cases  where  the  residence  of  the  party  whose 
death  has  been  or  hereafter  shall  be  caused 
as  set  forth  in  section  four  hundred  and  thir- 
teen of  this  chapter,  is  or  has  -  been  at  the 
time  of  his  death  in  any  other  state  or  terri- 
tory, or  when,  being  a  resident  of  this  terri- 
tory, no  personal  representative  Is  or  has 
been  appointed,  the  action  provided  In  said 
section  four  hundred  and  thirteen  may  be 
brought  by  the  widow,  or  where  there  is  no 
widow,  by  the  next  of  kin  of  such  deceased." 

[1]  It  Is  elementary  learning  that  at  com- 
mon law  no  recovery  could  be  had  for  wrong- 
ful death.  Bartlett  t.  C,  R.  I.  ft  P.  R,  Co., 
21  Okl.  416,  96  Pac.  468;  A.,  T.  ft  a  F.  R.  Co. 
▼.  Brown,  26  Kan.  448;  City  of  Eureka  ▼. 
Merrifield,  63  Kan.  794,  37  Paa  113;  Insur- 
ance Co.  V.  Brame,  95  U.  S.  754,  24  L.  Ed. 
680;  Michigan  Cent  R.  Co.  t.  Yreeland,  227 
U.  &  68,  33  Sup.  Ct  192,  67  L.  Ed.  417.  de- 
eded January  20,  1918.  The  right  was  first 
given  in  England  by  Lord  Campbell's  act 
passed  in  1846.  In  so  enlightened  a  state 
as  Virginia  the  right  of  recovery  for  wrong- 
ful death  did  not  exist  until  1871,  when  a 
statute  was  enacted  creating  the  right  2 
Mln.  Inst  406.  As  the  right  to  sue  for 
wrongful  death  ip  the  creature  of  the  statute, 
it  can  only  be  exercised  by  those  persons 
whom  the  statute  authorizes.  City  of  Eure- 
ka V.  Merrifield,  53  Kan.  794,  87  Paa  113; 
Barker  v.  Hannibal  ft  St  J.  R.  C!a,  91  Ma 
86,  14  S.  W.  280;  Coover  t.  Moore,  31  Mo. 
574;  Clark  y.  K.  C,  St  L.  ft  C.  R.  Co.,  219 
Mo.  624,  118  S.  W.  40;  Harshman  t.  N.  P.  R. 
Co.,  14  N.  D.  69,  103  N.  W.  412;  Salmon  v. 
Rathjens,  152  CaL  290,  92  Pac.  733. 

[2,  3]  It  will  be  observed  that  either  the 
personal   representative   or   the   widow   can 


*Por  other  essai  see  lune  topio  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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bring  the  action  in  a  representatire  capacity. 
When  the  action  is  brought  by  them,  it  in- 
ures to  the  benefit  of  aU  entitled  to  share. 
When  brought  by  the  personal  representatlTeh 
If  deceased  left  a  widow  and  children,  they 
receive  the  entire  recorery;  U  deceased  left 
a  widow,  she  receives  the  entire  recovery; 
if  there  la  neither  widow  nor  children,  the 
next  of  kin  receive  the  amonnt  recovered, 
and  It  is  distributed  among  them  In  the  same 
manner  as  personal  property  of  the  deceased. 
If  the  salt  is  brought  by  the  widow,  she  and 
the  dilldren  of  the  deceased  take  the  entire 
recovery,  and  if  no  children  she  gets  it  alL 
No  part  of  the  recovery  in  a  suit  by  a  widow 
goes  to  the  next  of  kin  unless  they  happen 
to  come  within  the  more  spedflc  designation 
of  children.  But  if  no  personal  representa- 
tive is  appointed,  and  there  is  no  widow, 
then  the  statute  does  not  give  any  other 
person  the  right  to  sue  in  a  representative 
capacity.  Where  there  Is  neither  personal 
r^resentative  nor  widow,  the  suit  must  be 
brought  by  the  n^  of  kin.  The  question 
then  is  whether  the  brothers  and  sisters  of 
the  deceased  are  his  next  of  kin.  As  stated 
before,  the  statute  provides  that  where  there 
is  no  widow  and  no  children  the  recovery 
Inures  to  the  next  of  kin,  to  be  distributed 
In  the  same  manner  as  personal  property  of 
the  deceased.  There  is  a  clear  implication 
that  by  the  term  "next  of  kin"  is  meant 
those  entitled  to  share  in  the  personal  prop- 
erty of  the  deceased.  The  term  has  been  so 
construed  by  the  Supreme  Court  of  Kansas. 
A.,  X.  ft  S.  F.  R.  Co.  V.  Ryan,  62  Kan.  682, 
64  Pac.  603;  A.,  T.  ft  S.  F.  R.  Co.  v.  Town- 
send,  71  Kan.  524,  81  Pac.  205,  6  Ann.  Cas. 
191.  See,  also,  Plnkham  v.  Blair,  67  N.  H. 
226;  Insurance  Co.  T.  Blnman,  84  Barb. 
(N.  T.)  410. 

[4]  If  the  deceased  had  left  jiersonal  prop- 
erty, the  plaintiff  would  hare  Inherited  half 
of  it,  and  his  brothers  and  sisters  the  other 
half,  under  the  law  in  force  at  the  time  of 
his  death,  and  at  the  time  the  action  was 
brought  Wilson's  Rev.  ft  Ann.  Stats.  {  6895, 
subds.  2,  8;  Holmes  t.  Holmes,  27  Okl.  140, 
111  Pac.  220,  30  L.  R.  A.  (N.  S.)  020.  There- 
fore they  are  next  of  kin,  and  should  have 
been  joined  as  parties  to  the  action. 

It  is  contended  by  the  plaintiff  that  she  is 
the  only  person  who  has  sustained  any  loss 
by  the  death  of  her  son,  and  should  therefore 
take  all  the  recovery,  and  for  that  reason  no 
one  should  be  Joined  with  her  as  plaintiffs 
in  the  action.  But  the  statute  has  declared 
otherwise,  and,  however  Illogical  it  may  seem, 
the  brothers  and  sisters  get  a  portion  of  the 
recovery.  If  any,  and  must  be  parties  to  the 
suit  See  Harshman  v.  N.  P.  R.  Co.,  14  N. 
D.  69,  103  N.  W.  412. 

[1]  It  has  been  contended  that  plaintiff 
may  base  her  right  of  action  on  sections 
2881,  2882,  Comp.  L.  1P09,  which  are  as  fol- 
lows : 

"Sec.  2881.    Every  person  who  sulfers  det- 


riment from  the  unlawful  act  or  omission  of 
another,  may  recover  from  the  person  in 
fanit  a  compensation  therefor  in  money, 
whidi  is  called  damages. 

"Sec.  2882.  Detriment  is  a  loss  or  harm 
•offered  in  person  or  property." 

This  theory  cannot  be  maintained.  These 
sections  are  merely  declaratory  of  the  com- 
mon law,  and  were  not  intended  to  confer  a 
right  of  action  for  death  independent  of  sec- 
tions 4611  and  4612,  Wilson's  Rev.  ft  Ann. 
Stats.,  above  quoted.  Muskogee  Electric 
Traction  Go.  r.  Reed,  130  Pac.  157.  The 
jase  of  Partee  v.  St  L.  ft  S.  F.  R.  Go.  (C. 
C.  A.)  204  Fed.  970,  arose  in  Oklahoma,  and 
was  appealed  from  the  federal  District  Court 
for  the  Eastern  district  of  that  state.  On 
appeal  it  was  held  by  the  Circuit  Court  of 
Appeals,  in  an  opinion  by  Judge  Sanborn, 
that  the  right  of  action  for  wrongful  death 
is  created  by  section  4611,  Wilson's  Rev.  ft 
Ann.  Stats,  (section  5945,  Comp.  L.  1909; 
section  6281,  Rev.  Laws  1010),  and  that  such 
actions  are  governed  in  all  respects  by  that 
statute. 

[I]  The  statute  contemplated  only  one  ac- 
tion. No  case  has  been  cited  or  found  in 
which  it  was  held  that  the  cause  of  action 
for  wrongful -death  could  be  divided  or  dam- 
ages for  the  same  death  could  be  sued  for  in 
separate  actions  by  the  various  individuals 
who  had  sustained  damages  thereby.  The 
rule  is  the  other  way.  McBrlde  v.  Berman, 
79  Ark.  62,  94  S.  W.  913;  St  U,  Iron  M.  ft 
8.  R.  Co.  T.  Needham,  52  Fed.  871,  3  O.  C. 
A.  129;  aark  v.  Kansas  City,  St  I<.  ft  C. 
R.  Co.,  219  Mo.  S24,  118  S.  W.  40;  M.,  K.  ft 
T.  R.  Co.  V.  Foreman,  174  Fed.  377,  98  0. 
C.  A.  281;  San  Antonio  ft  A.  P.  R.  Co.  t. 
Merank,  101  Tex.  165,  105  S.  W.  485;  East 
Line  ft  Red  River  R.  Co.  v.  Culberson,  68 
Tex.  664,  5  S.  W.  820 ;  H.  ft  T.  C.  R.  Co.  v. 
Moore,  49  Tex.  81,  30  Am.  Rep.  9a  The 
rule  that  only  one  action  can  be  brought  was 
applied  to  the  statute,  of  Illinois  allowing 
recovei'y  for  death  in  znines.  Beard  v.  Skel- 
don.  118  lU.  584 ;  Willis  Coal  ft  Mining  Co. 
V.  Grizzell,  198  IIL  813,  65  N.  B.  74. 

The  question  as  to  whether,  if  part  of  the 
next  of  kin  refuse  to  Join  as  plaintiff,  they 
can  be  Joined  as  defendants  is  not  decided. 
There  are  authorities  holding  that  to  be  the 
proper  procedure. 

[10]  The  effect  of  section  7  of  article  23 
pf  the  Constitution  upon  the  right  of  action 
in  such  cases  is  not  presented  or  discussed 
in  the  briefs  of  parties  in  this  case.  It  is 
not  believed,  however,  that  that  section 
changes  the  method  of  procedure  in  such 
cases,  and  it  is  not  necessary  to  discuss  to 
what  extent,  if  at  all,  it  enlarges  the  rights 
of  the  plaintiff  in  this  action. 

[5]  The  plaintiff,  over  the  objection  of  the 
defendants,  introduced  in  evidence  a  resolu- 
tion of  the  dty  council  of  the  defendant  dty 
of  Shawnee,  passed  May  11,  1908,  which  is 
as  follows:   "Whereas,  the  franchise  grant 
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Ing  to  tbe  Sbawnee  Oas  ft  Electric  Company 
provides  that  said  company  shall  keep  its 
electric  wires  In  a  safe  condition  so  as  to  pro- 
tect life  and  property  of  the  citizens  of 
Shawnee,  and  whereas,  the  said  company  Is 
continuously  violating  the  provisions  of  the 
said  franchise  in  this,  that  it  negligently  and 
carelessly  maintains  said  electric  wires  run- 
ning over  the  streets,  alleys,  and  other  pub- 
lic places  of  said  dty,  said  wires  are  sus- 
pended in  such  a  careless  and  negligent  man- 
ner that  they  are  continually  breaking  when 
charged  with  a  large  voltage  of  electric  cur- 
rent, thereby  endangering  the  lives  and  prop- 
erty of  the  citizens  of  the  dty  'Of  Shawnee 
to  such  an  extent  that  said  wires  have  be- 
come dangerous  and  a  nuisance,  and  several 
persons  have  already  been  injured  or  killed 
by  said  wires  becoming  broken  or  detached, 
and  coming  in  contact  with  such  persons 
while  traveling  along  the  streets  of  the 
city:  Therefore,  be  it  resolved,  that  said 
Oas  ft  Electric  Company  Is  hereby  notified 
to  immediately  place  all  electric  wires  In  a 
good  and  safe  condition  so  as  to  protect  life 
and  property,  and  that.  In  case  it  falls  to  do 
ao  within  a  reasonable  time,  the  dty  attor- 
ney la  hereby  instructed  to  commence  such 
proceedings  as  he  may  deem  legal  and  neces- 
sary to  annul  the  franchise  of  said  Oas  ft 
Electric  Company,  and  that  a  committee  of 
three  coundlmen  be  appointed  by  the  mayor 
to  appear  before  the  officers  of  said  Gas  & 
Electric  Company,  present  this  resolution, 
and  demand  that  the  said  wires  be  placed  In 
a  safe  condition." 

The  admission  of  this  resolution  Is  assign- 
ed as  error.  It  was  not  admissible  against 
the  defendant  the  Shawnee  Gas  ft  Electric 
Company  for  any  purpose,  and  if  admissible 
as  against  the  dty  (a  question  which  Is  not 
dedded) '  the  Jury  should  have  been  care- 
fully and  fully  Instructed  that  it  was  not  to 
be  considered  by  them  as  against  the  Gas  ft 
Electric  Company.  It  amounted  to  a  state- 
ment that  the  defendant  Gas  ft  Electric 
Company  was  guUty  of  negligence.  It  was 
hearsay  purely;  but  coming  in  the  form  it 
did  it  must  have  been  prejudldal.  Selleck  v. 
JanesvUle,  104  Wis.  570,  80  N.  W.  944,  47  h. 
B.  A.  691,  76  Am.  St  Rep.  892.  The  recita- 
tion in  the  resolution  that  tbe  Gas  ft  Elec- 
tric Company  was  guilty  of  negligence  un- 
doubtedly influenced  the  Jury.  A  statement 
made  out  of  court  Is  never  admissible,  ex- 
cept as  an  admission  or  confession,  or  for 
tbe  purposes  of  contradiction,  or  in  some 
cases  to  show  motive  or  state  of  mind,  and  ex- 
cept dying  declaratlona.  This  resolution  was 
neither.  It  was  error  to  admit  It  as  against 
the  Oas  ft  Electric  Company.  See  Metropol- 
itan Life  Ins.  Co.  T.  Anderson,  79  Md.  375, 
29  Atl.  606;  Brady  v.  North  Jersey  St  Ry. 
Co.,  76  N.  J.  Law,  744,  71  AtL  238;  Poling 
T.  Ban  Antonio  ft  A.  P.  R.  Co.,  32  Tex.  Glv. 
App.  487.  73  S.  W.  69;  I.  ft  O.  B.  Co.  ▼. 
Diamond  Roller  MlUs,  86  Tex.   Olv.   App. 


590,  82  S.  W.  660;  Richardson  ▼.  Brans,  B 
Okl.  803,  60  Pac.  86. 

[I,  7]  The  statement  of  the  law  by  Com- 
missioner Harrison,  in  his  former  opinion  as 
to  the  other  questions  presented,  is  adopted, 
and  is  as  follows:  "Plaintiff  was  permitted 
to  show  during  the  trial  that  subsequent  to 
the  acddent  which  caused  her  son's  death 
the  defendant  Shawnee  Gas  &  Electric  Com- 
pany proceeded  to  Improve  the  safety  of  its 
system  by  changing  the  wires  and  putting 
in  different  insulators  In  the  guy  wires.  The 
effect  of  this  testimony  was  to  show  a  con- 
fession of  negligence  on  the  part  of  tbe  Elec- 
tric Company.  Under  tbe  doctrine  announc- 
ed in  M.,  K.  ft  T.  R.  Co.  v.  Johnson  [34  OU. 
582]  126  Pac.  567,  this  was  error.  In  that 
case  this  court  said:  The  rule  Is  well  es- 
tablished that  evidence  of  repairs  or  alter- 
ations subsequent  to  an  acddent  or  injury 
is  not  admissible  to  show  faulty  or  negli- 
gent original  construction  of  the  instrumen- 
talities in  use  at  tbe  time  of  the  injury' — 
further  quoting  with  approval  from  Cyc,  and 
numerous  other  authorities  sustaining  tbe 
doctrine.  Also,  under  the  rule  announced 
as  to  the  measure  of  damages  in  cases  of 
this  character,  In  M.,  K.  ft  T.  R.  Go,  v.  Hor- 
ton,  28  Okl.  815  [119  Pac.  233],  the  instruc- 
tions of  the  court  below  were  erroneous  as 
to  the  elements  of  damage  which  might  be 
included  in  the  estimate.  In  the  case  supra 
tbe  damages  recoverable  by  a  parent  for  tbe 
loss  of  a  minor  child  are  limited  to  the  fol- 
lowing elements:  'In  the  action  by  a  parent 
for  tbe  loss  of  the  services  of  his  minor 
child,  the  damage  to  the  parent  Is  limited  to 
such  as  will  compensate  him  for  the  loss  of 
the  child's  services  to  the  time  of  his  ma- 
jority, the  reasonable  amounts  necessarily 
expended  in  the  treatment  and  care  of  the 
child,  and  the  value  of  tbe  parent's  serv- 
ices while  nursing  the  child,  and  tbe  Jury 
may  consider  that  with  age,  growth,  and  ex- 
perience the  value  of  the  child's  services 
would  increase,  although  they  cannot  con- 
sider that  tbe  child  might  if  not  injured,  en- 
gage in  any  particular  calling.'  In  para- 
graph 18,  the  court  below  instructed  the 
Jury  as  follows:  'And  you  are  further  In- 
structed that  In  your  consideration  of  the 
detriment  or  loss  suffered  by  the  plaintiff 
because  of  the  death  of  her  son  Willie  Mote- 
senbocker,  you  may  take  into  such  consid- 
eration the  loss  of  the  comfort,  sodety,  and 
protection  which  you  may  find  from  the 
evidence  tbe  said  Willie  Motesenbocker 
would  have  been  to  his  mother,  bad  be  liv- 
ed, during  the  remainder  of  his  life,  taking 
into  consideration  the  age,  health,  and 
strength,  and  financial  condition  of  bis 
mother,  tbe  plaintiff,  and  his  character,  dis- 
position, and  affection,  and  degree  of  inter-' 
est  in  his  mother,  in  determining  the  com- 
pensation you  will  allow  the  plaintiff  for 
all  the  detriment  or  losses  suffered  by  her 
because  of  the  death  of  bar  son  WUlla  Mota- 
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genbocker.  Bnt  in  no  case  shall  your  ver- 
dict I>e  more  than  $13,000.'  Obviously  this, 
instruction  goes  beyond  the  limitations  fix- 
ed by  M.,  K.  &  T.  B.  Co.  y.  Horton,  supra." 
The  Judgment  should  therefore  be  levers- 
ed,  and  the  cause  remanded. 

FEB  OUBIAM.    Adopted  in  wholes 

On  Bebearing. 

PER  CURIAM.  Upon  consideration  of 
the  second  petition  for  rehearing,  we  are  con- 
strained to  adhere  to  the  opinion  of  Commis- 
sioner BOS8EB  filed  herein,  except  as  to  the 
rule  therein  announced  for  the  measure  of 
damages  for  wrongful  death  of  a  child,  as  set 
out  in  paragraph  7  of  the  syllabus.  The  rule 
there  announced  is  possibly  correct  as  applied 
to  the  record  in  the  instant  case,  but  is  too 
restricted  for  general  application.  In  a  case 
where  the  evidence  shows  the  dependent  con- 
dition of  the  survirtng  i)arent,  and  the  dispo- 
sition of  the  child,  and  its  relation  to  the 
parent  to  be  such  that  there  is  a  reasonable 
expectation  that  the  child  would  continue, 
after  Its  majority,  to  contribute  to  the  sup- 
port of  the  parent,  these  facts  should  not  be 
excluded  from  the  Jury  in  determining  the 
damages' sustained  by  the  wrongful  death. 

With  the  modification,  the  former  opinion 
is  adhered  to,  and  a  rehearing  denied. 


(40  Okl.  387) 

WILHOrr  V.  HASWELL. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(Syllabus  by  the  Govrt.) 

Appeal  and  Ebrob  ((  356*)— Tim  fob  Ap- 

PBAI/— DismssAi.. 

Petition  in  error  dismissed  for  the  rea- 
son that  the  proceeding  in  error  was  not  filed 
in  this  court  within  the  time  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1926,  1927;  Dec.  Dig.  { 
356.*] 

Error  from  County  Court,  Oklahoma  Coun- 
ty ;  John  W.  Hayson,  Judge. 

Action  between  E.  F.  Wilholt  and  S.  C.  Has- 
welL  From  the  Judgment,  Wilholt  brings 
error.    Dismissed. 

Philip  E.  Winter,  of  Oklahoma  City,  for 
plaintifT  in  error.  Burwell,  Crockett  &  John- 
son, of  Oklahoma  City,  for  defendant  in  er- 
ror. 

KANE,  J.  This  cause  comes  on  to  be  heard 
upon  the  motion  to  dismiss  the  proceeding  in 
error,  filed  by  the  defendant  in  error,  upon 
the  grounds  that  the  proceedings  instituted 
in  this  court  purport  to  be  a  transcript  of  the 
record  of  the  said  cause  in  the  trial  court; 
that  no  case-made  or  bill  of  exceptions  is 
attached  to  the  petition  in  error  filed  in  this 
court  in  the  above-entitled  cause;  that  the 
Judgment  of  the  trial  court  In  said  cause  was 
rendered  on  the  23d  day  of  January,  1912,  and 


no  appeal  was  filed  In  this  conrt  until  October 
19,  1912;  that  by  reason  of  the  fact  that  more 
than  six  months  expired  between  the  date  of 
the  rendition  of  the  order  appealed  from  and 
the  time  said  appeal  was  filed  in  this  court, 
this  court  has  no  jurisdiction  In  the  abore-en- 
titled  cause. 

The  motion  to  dismiss  must  be  sustained. 
All  the  Justices  concur. 


(40  Okl.  4«0) 
CHICAGO,  B.  I.  &  P.  BY.  CO.  t.  BRAZZELL. 

(Supreme  Conrt  of  Oklahoma.     Jan.  13,  1914. 
Rehearing  Denied  Feb.  20,  1914.) 

(8t/llahu»  by  the  Court.) 

1.  Affcai.  ajid  Ebbob  (I  1002*)— ScoPB  op 
Revikw— Weight  of  Evidknci^— Cbbdibil- 
ITT  of  Witnesses. 

Where  there  is  a  conflict  in  the  evidence 
on  the  Issues  joined,  the  determination  of  the 
question  of  fact  thereon  is  solely  for  the  jury. 

(a)  This  court  on  review,  where  there  is  a 
connict  in  the  evidence  on  an  issue  in  the  trial 
court,  will  not  weigh  the  evidence  or  determine 
as  to  the  credibility  of  the  witnesses ;  that,  un- 
der the  law  in  this  jurisdiction,  being  solely 
within  the  province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3935-3937;  Dec  Dig.  { 
1002.*] 

2.  Neoliobnce  (5  1*)  —  "Actionable  Neo- 
uoence"— Elbuents. 

To  constitute  actionable  negligence,  where 
the  wrong  or  injury  is  not  willful  or  intention- 
al, three  elements  are  essential:  (1)  The  ex- 
istence of  a  dnty  on  the  part  of  the  defendant 
to  protect  the  plaintiff  from  injury ;  (2)  failure 
of  the  defendant  to  perform  that  duty ;  and  ^3) 
injury  to  the  plaintiff  resulting  from  such  fail- 
ure. 

[EM.  Note.— For  other  cases,  see  Nncligence. 
Cent.  Dig.  {  1 ;   Dec.  Dig.  (  I.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  148-149 ;   vol.  &  p.  7663.] 

3.  Mabteb  and  Servant  (i  265*)— Ikjwbt  to 
Servant — Neolioence— Burden  of  Proof. 

The  fact  of  an  accident  or  injury  to  the 
employe  as  a  rule  carries  with  it  no  presumption 
of  negligence  on  the  part  of  the  employer. 

(a)  It  Is  incumbent  u^on  the  employ^  to  prove 
that  the  accident  or  injury  was  a  result  of  the 
negligence  of  the  employer  before  he  is  entitled 
to  recover  damages  therefor  against  the  em- 
ployer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  tf  877-908,  955 ;  Dec.  Dig. 
i  266.*] 

4.  Master  and  Servant  (|{  101,  102*)— Safe- 
TT  or  EifPLOTfe— Duty  of  Master. 

The  master  is  bound  to  exercise  reasonable 
care  and  diligence  to  provide  a  reasonably  safe 
place  in  which  the  employe  or  servant  is  to 
work,  and  also  reasonably  safe  machinery,  tools, 
and  implements  with  which  to  work  and  to 
supply  him  with  reasonably  safe  material  on 
which  to  work. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i|  135,  171.  174,  178-184. 
192 ;   Dec.  Dig.  {§  101,  102.*] 

6.  Neolioence  (I  59*)— Extent  of  Liabiutt 
-Proximate  Cause. 

A  party  guilty  of  negligence  or  omission  of 
duty  is  responsible  for  all  the  conseqaences, 
which  a  prudent  and  experienced  party,  fully 
acquainted  with  all  the  circumstances  which  in 
fact  exist  whether  they  could  have  been  ascer- 
tained  by    reasonable  diligence  or   not,   wonld 
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have  thought  at  the  time  of  the  negligent  act 
aa  reasonably  possible  to  follow,  if  they  had  beeo 
snggested  to  his  mind. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  J  72;    Dec.  Dig.  {  59.*] 

Error  from  District  Court,  Pottawatomie 
County;   Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  C.  M.  Brazzell  against  tbe  Obl- 
cago,  Hock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

C.  O.  Blake,  H.  B.  Low,  R.  J.  Roberts,  and 
W.  H.  Moore,  all  of  El  Reno,  and  J.  H. 
■Woods,  of  Sbawnee,  for  plaintiff  in  error. 
H.  H.  Smitb,  of  Shawnee,  for  defendant  In 
error. 

WILLIAMS,  J.  This  proceeding  in  error 
is  to  review  the  action  of  the  trial  court 
wherein  the  defendant  in  error,  as  plaintiff, 
sued  the  plaintiff  in  error,  as  defendant,  to 
recover  damages  for  i)er8onal  injuries  al- 
leged to  have  been  received  by  said  plaintiff 
on  August  17,  1910,  while  in  the  employ  of 
the  defendant  as  a  car  repairer  in  said  de- 
fendant's shops  at  Shawnee,  Okl.  The  parties 
will  hereinafter  be  referred  to  under  the  style 
and  manner  in  which  they  appeared  in  the 
trial  court  The  plaintiff  was  injured  whilst 
engaged  in  repairing  a  freight  car  by  putting 
up  a  coupler  or  drawbar.  The  trial  was  had 
and  Judgment  rendered  in  fftvor  of  the 
plaintiff  for  the  sum  of  $7,500.  On  May  14, 
1912,  on  appeal  to  this  court,  the  Judgment 
was  reversed  and  the  cause  remanded.  On 
'July  25, 1913,  on  a  retrial  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  $12,000. 

According  to  plaintiffs  theory  and  the 
llnding  of  the  Jury,  defendant  furnished 
plaintiff  a  defective  appliance,  to  wit,  a 
spring  to  be  driven  into  the  sleeve  of  the 
drawbar  of  a  freight  car,  and  was  directed 
by  his  superior  or  foreman  to  so  drive  said 
spring,  and  the  attachments  to  the  spring 
were  too  long  to  admit  the  spring  In  said 
sleev^,  and,  in  attempting  to  drive  said 
spring  in  said  sleeve,  under  the  directions  of 
his  'superior  or  foi-eman,  and  as  a  result  of 
said  spring  having  such  attachments  to  it, 
be  Was  struck  by  a  chisel,  which  sprung  out 
of  said  sleeve,  striking  plaintiff  in  the  face 
and  knocking  him  backwards  against  the 
wheels  of  said  freight  car,  the  back  of  his 
head  near  the  base  of  the  brain  striking  said 
car  wheels,  thereby  rendering  him  uncon- 
scious and  partially  paralyzing  his  back. 

Under  the  finding  of  the  Jury,  the  foreman, 
the  superior,  exercising  ordinary  care,  should 
have  known  that  the  plaintiff  was  exposing 
himself  without  appreciation  of  the  danger 
on  his  part  to  injury  In  attempting  to  put 
the  said  spring  in  the  sleeve  of  said  draw- 
bar, and  in  this  the  said  foreman  was  guil- 
ty of  negligence. 

[1]  The  defendant  insists  that  there  was 
not  sufficient  evidence  of  primary  negligence 
to  require  the  case  to  be  submitted  to  the 


Jury,  but  admits  that  the  evidence  of  the 
plaintiff,  if  true,  would  require  such  a  sub- 
mission, the  contention  being  that  all  the 
evidence,  other  than  that  of  the  plaintiff, 
himself,  was  in  conflict  with  that  of  the 
plaintiff,  and  for  that  reason  the  verdict 
should  not  be  permitted  to  stand.  Conceding 
that  to  be  so,  yet  there  being  a  conflict,  and 
the  plaintiff's  evidence  solely  making  the 
conflict,  that  raised  a  question  of  fact  for 
the  Jury,  and  this  court,  under  numerous  de- 
cisions, is  precluded  from  weighing  the  evi- 
dence where  there  is  a  substantial  conflict, 
the  credibility  of  the  witnesses  being  solely 
for  the  determination  of  the  Jury. 

[2]  To  constitute  actionable  negligence, 
where  the  alleged  wrong  is  not  willful  or  in- 
tentional, three  elements  are  essential:  (1) 
The  existence  of  a  duty  on  the  part  of  the 
defendant  to  protect  the  plaintiff  from  In- 
Jury;  (2)  failure  of  the  defendant  to  per- 
form that  duty;  and  (3)  Injury  to  the  plain- 
tiff resulting  from  such  failure.  C,  R.  I.  & 
P.  Ry.  Co.  V.  Duran,  134  Pac.  876. 

[3, 41  Under  the  law  in  force  in  this  Juris- 
diction, the  fact  of  an  accident  or  injury  to 
an  employ^  carries  with  it  no  presumption  of 
negligence  on  the  part  of  the  employer;  it 
being  incumbent  upon  the  employe  to  prove 
that  the  accident  or  injury  was  the  result  of 
the  negligence  of  the  employer,  before  he  is 
entitled  to  recover  damages  therefor  against 
the  employer.  C,  R.  I.  &  P.  R.  Co.  v.  Duran, 
supra.  This  Is  tiie  general  rule.  The  mas- 
ter, however,  is  bound  to  exercise  reasonable 
care  and  diligence  to  provide  a  reasonably 
safe  place  In  which  the  employe  or  servant  is 
to  work,  and  also  reasonably  safe  machinery, 
tools,  and  implements  with  which  to  work 
and  to  supply  him  with  reasonably  safe  ma- 
terial on  which  to  work.  C.,  B.  I.  &  P.  Ry. 
Co.  ▼.  Duran,  supra. 

[S]  In  the  cade  at  bar  the  plaintiff's  alle- 
gation was  that  the  master  failed  to  exer- 
cise reasonable  care,  in  that  it  supplied  him 
with  a  defective  appliance,  to  wit,  a  spring 
to  be  driven  Into  the  sleeve  of  the  drawbar 
of  the  freight  car,  with  an  attachment  which 
was  too  long;  that  on  that  account  the 
spring  could  not  be  driven  into  the  sleeve; 
that  this  the  employe  did  not  know;  that 
when  the  same  was  sought  to  be  driven  Into 
the  sleeve  it  would  bounce  back,  and  as  a 
result  the  chisel,  usually  used  in  driving  the 
same  Into  the  sleeve,  flew  up  and  struck  the 
servant  on  the  head  causing  the  injury.  A 
person  guilty  of  negligence  or  an  omission  of 
duty  is  responsible  for  all  the  consequences 
which  a  prudent  and  experienced  party,  fully 
acquainted  with  all  the  circumstances  which 
in  fact  existed,  whether  they  could  have  been 
ascertained  by  reasonable  diligence  or  not, 
would  have  thought  at  the  time  of  the  negli- 
gent act  reasonably  possible  to  follow,  if  they 
had  been  suggested  to  his  mind.  C,  R.  I.  & 
P.  Ry.  Co.  V.  Duran,  supra.  Under  the 
foregoing  rules  the  questions  not  only  as  to 
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the  negligence  bat  also  as  to  proximate  causa 
were  for  the  determination  of  the  Jury. 

No  contention  is  made  that  the  verdict  Is 
ezcesslTe. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

(41  Okl.  42S)  ^ 

BADS  T.  OTTOWA  COUNTY  et  al 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(ByttabM  by  tAe  Oowrt.) 

Appiai.  and  Ebbob   (i  773*)  — DisiasBAi.— 

Fatluiue  to  File  Bbikto. 

Where  the  plaintiff  in  error,  aa  well  as  the 
defendant  in  error,  fails  to  file  and  serve  brief 
as  required  br  rule  7  of  this  court  (20  Okl.  viii. 
9S  Paa  vi),  it  will  be  presumed  that  the  appeal 
has  been  aMndoned,  aad  it  should  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dis.  gf  S104,  310»-3110:  Dec. 
Dig.  i  773.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Ottowa  County; 
W.  y.  Quigley,  Jndge. 

Action  by  D.  H.  Eads  against  Ottowa  Coun- 
ty and  J.  H.  Connolly,  its  treasurer,  relative 
to  placing  lands  on  the  tax  rolls  for  the  year 
1909,  purchased  from  an  Indian  allottee  In 
December,  1908,  the  deed  for  which  was  not 
approved  by  the-  Secretary  of  the  Interior  un- 
til April  9,  1909.  From  a  Judgment  for  the 
defendants,  the  plaintllt  brings  error.  Dis- 
missed. 

Thompson  &  Mason,  of  Miami,  for  plalntlfC 
in  error.  E.  C.  Fitzgerald,  of  Miami,  for  de- 
fendants In  error. 

OALBRAITH,  C.  The  petition  In  error  and 
case-made  was  filed  with  the  derk  of  this 
court  February  12,  1912,  and  the  cause  was 
r^^Iarly  submitted  January  19,  1914.  No 
brief  has  been  filed  by  the  plaintiff  in  error, 
as  required  by  rule  7  of  this  court  (20  Okl. 
vlll,  95  Pac.  vl).  In  fact,  briefs  have  not  been 
filed  by  either  party. 

Upon  authority  of  11  cases  reported  in  36 
OkL  (see  page  820)  and  six  cases  in  volume 
87,  Okl.  reiK>rts  (see  i>age  821),  and  numerous 
decisions  reported  earlier,  this  appeal  should 
be  dismissed. 

PER  CURIAM.    Adopted  In  wholei 


(41  Okl.  424) 

GLASS  et  al.  v.  GOULD. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(Sytlabiu  ip  th«  Court.) 

1.  Appxai,  and  Ebbob  (§  648*)- Rbcobd— Bx- 

VIEW  ON  Tbanbcbipt. 

Id  an  appeal  by  petition  In  error  and  tran- 
script, errors  assigned  requiring  an  examination 
of  the  evidence  cannot  be  reviewed,  for  the 
reason  that  the  evidence  Is  not  properly  pre- 
served by  the  transcript,  even  though  set  out 
therein  and  certified  by  the  clerk  of  the  trial 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2433-2440;  Dec.  Dig.  i 
548.*] 


2.  Appeai,  and  Ebbob  (f  644*)- Reoobo— Rb- 

VIEW  ON  TBANSCBIPT. 

Errors  appearing  from  the  rsooid  proper 
may  be  reviewed  by  this  conrt  on  a  transcnpt. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t|  2412-2415,  2417-2420, 
2422-2426.  242a  2478.  2479;  Dec.  Dig.  {  544.*] 
8.  Receivebs  (S  29*)— Application  fo«  Ap- 
pointment—Seabino. 

A  judge  of  the  district  court  in  a  proper 
case  may  bear  an  application  for  the  appoint- 
ment of  a  receiver  at  chambets,  at  a  point  in 
the  judicial  district,  outside  of  the  county  where- 
in the  action  is  pending  In  which  the  receiver 
is  asked. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  f f  88-42,  409 ;    Dec.  Dig.  {  29.*] 

Commissioners'  Oidnlon,  Division  No.  2. 
Error  from  District  Court,  Okmulgee  Coun- 
ty; R.  O.  Allen,  Judge. 

Action  by  George  F.  Gould  against  John 
E.  Glass  and  another  on  debt  and  to  foreclose 
a  real  estate  mortgage  on  property  located 
in  the  dty  of  Okmulgee.  The  plalntUF 
served  notice  that  he  would,  on  a  day  named, 
present  a  motion  and  aii^Ucatlon  to  the 
Judge  of  the  district  court  at  Sapulpa  for 
the  appointment  of  a  receiver  to  take  charge 
of  the  mortgaged  property.  A  hearing  was 
had  and  a  receiver  appointed,  and  the  de- 
fendants bring  error.    Affirmed. 

James  M.  Hays,  of  Olunulgee,  for  plaintiff 
in  error.  I.  H.  Cox,  of  Henryetta,  toe  de- 
fendant in  error. 

OALBRAITH,  O.  This  Is  an  appeal  from 
an  order  made  at  chambers  at  Sapulpa  In 
the  Twenty-Second  Judicial  district  of  Okla^ 
homa,  appointing  a  receiver  in  an  action 
pending  In  the  district  court  of  Okmulgee 
county  In  said  district,  for  Judgment  on  a 
note  and  to  foreclose  a  real  estate  mortgage 
given  to  secure  same.  The  appeal  is  by  peti- 
tion In  error  and  transcript  The  assign- 
ments of  error  are:  First,  that  the  decision 
and  Judgment  of  the  court  Is  not  sustained 
by  sufficient  evidence  and  Is  contrary  to  law. 
Second,  that  the  finding  and  Judgment  of  the 
court  is  contrary  to  law  and  the  Constitution 
of  the  state,  and  not  supported  by  legal  -and 
sufficient  evidence,  and  for  want  of  Jurisdic- 
tion of  the  court  to  try  the  cause  upon  a 
motion  at  a  point  outside  of  Okmulgee  coun- 
ty, Okl. 

[1,2]  These  assignments  of  error,  it  will 
be  observed,  except  the  latter  part  of  the 
second,  require  an  examination  of  the  evi- 
dence for  their  determination.  It  Is  settled 
by  an  unbroken  line  of  decisions  of  this 
court  that  the  evidence  Introduced  on  the 
trial  of  a  cause  must  be  brought  to  this 
court  for  review  by  bill  of  exceptions  or 
case-made,  and  that  the  evidence  is  not 
brought  up  by  transcript,  although  the  same 
Is  set  out  In  the  transcript  and  properly  oer- 
Ufled  by  the  clerk  of  the  trial  court.  The 
evidence  offered  at  the  hearing  of  the  motion 
for  the  appointment  of  a  receiver,  and  upon 
which  the  presiding  Judge  appointed  the  re- 
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cetver,  not  being  embodied  In  a  bill  of  ex- 
ceptions or  case-made,  cannot  be  considered 
upon  the  transcript,  and  for  that  reason  the 
assignments,  except  that  challenging  the. 
jurisdiction  of  the  court  to  hear  the  motion 
at  chambers,  outside  of  the  county  where  the 
foreclosure  suit  was  pending,  cannot  be  con- 
sidered. 

In  McMecban  t.  CSiristy,  3  Okt  301,  303, 
41  Pac.  382,  383,  the  court  said:  "Upon  a 
transcript  of  the  record  no  questions  can 
be  considered,  except  those  which  appear 
from  a  consideration  of  the  record  as  made 
in  the  court  below,  and  the  errors  assigned 
not  being  presented  npon  the  transcript, 
and  no  biU  of  exceptions  or  case-made  hav- 
ing ever  been  filed  in  the  court  below,  noth- 
ing is  presented  for  onr  consideration  in 
this  case,  and  the  Judgment  below  is  affirmed 
with  costs  against  the  plaintlfF  in  error." 

Again,  in  City  of  Eingflsher  v.  Pratt,  4 
OkL  284,  43  Pac.  1068,  the  first  paragraph  of 
the  syUabns  reads  as  follows:  "Matters 
which  are  not  by  statute  authorized  to  be 
made  a  part  of  the  record  except  by  case- 
made  or  bill  of  exceptions  cannot  be  brought 
to  this  conrt  on  a  certificate  of  tlie  clerk, 
and  errors  assigned  thereon." 

Again,  in  Homeland  Realty  Co.  r.  Bobi- 
son,  136  Pac.  585,  it  is  said:  "TJnlees  an 
alleged  error  appears  in  the  record  prop- 
er, it  cannot  be  considered  in  an  appeal  by 
transcript." 

And  in  Menten  v.  Shuttee,  11  Okl.  381,  67 
Pac.  478,  the  second  paragraph  of  the  sylla- 
bus reads:  "The  record  proper  in  a  civil  ac- 
tion consists  of  the  petition,  answer,  r^ly, 
demurrers,  processes,  rulings,  orders,  and 
Judgments.  And  Incorporating  motions,  affi- 
davits, or  other  papers  into  a  transcript  will 
not  constitute  them  a  part  of  the  record,  un- 
less made  so  by  bill  of  exceptions."  And  the 
third  paragraph  of  the  syllabus  reads:  "Mo- 
tions and  proceedings  which  are  not  part  of 
the  record  proper  can  only  be  presented  for 
review  by  incorporating  them  into  a  case- 
made,  or  by  preserving  them  by  bill  of  ex- 
ceptions and  embracing  them  in  the  tran- 
script" 

See,  also,  Lookabaugh  v.  La  Vance,  6  Okl. 
858,  49  Pac.  66;  Kingman  &  Co.  v.  Plxley, 
7  <^l.  361,  64  Pac  494 ;  Belcher  v.  Wasson, 
18  Okl.  648,  76  Paa  1131. 

In  Nelson  v.  Glenn,  28  Okl.  676,  676,  115 
Pac.  471,  it  is  said  by  Mr.  Justice  Kane, 
speaking  for  the  conrt:  "All  of  the  errors 
assigned  by  the  idaintiffs  in  error  are  such 
that  it  would  be  necessary  for  this  conrt  to 
examine  the  evidence  In  order  to  review 
them.  This  we  cannot  do,  because  the  evi- 
dence is  not  made  a  part  of  the  record.  It 
has  been  held  by  this  court  many  times  that 
the  evidence  taken  in  the  case  is  not  part  of 
the  record,  nnless  made  so  -by  bill  of  excep- 
tions or  case-made."  See,  also.  Tribal  De- 
velopment Co.  V.  Bofr  et  al.,  36  Okl.  74,  125 
Pac.  1124. 


[3]  It  thns  appeara  that  the  only  Question 
that  is  presented  by  the  record  in  this  case 
for  determination  by  this  court  is  whether  or 
not  the  presiding  judge  of  the  Twenty-Second 
Judicial  district  had  authority  to  hear  the 
motion  and  application  for  the  appointment 
of  a  receiver  outside  of  Okmulgee  county, 
where  the  foreclosure  suit  was  pending.  Sec- 
tion 4979,  B.  L.  1910,  authorizes  a  Judge  of 
the  district  conrt  to  appoint  a  receiver  "In 
actions  by  mortgagee  for  the  foreclosure  of 
his  mortgage  and  sale  of  the  mortgaged  prop- 
erty," etc.  If  the  Judge  can  make  the  appoint- 
ment, he  can,  as  a  matter  of  course,  hear  mo- 
tions to  make  the  apiwintment  at  chambers. 
No  reason  api)ears  why  he  could  not  hear  this 
application  and  make  the  appointment — 
exercise  the  Jurisdiction  invoked — at  cham- 
bers, at  Sapulpa,  which  is  a  part  of  the 
Twenty-Second  Judicial  district,  Just  as  well 
as  at  Okmulgee.  It  is  shown  that  notice 
was  duly  given  of  the  time  and  place  that 
the  application  for  the  appointment  of  re- 
ceiver would  be  made;  that  the  defendants 
In  the  mortgage  foreclosure  suit  were  present 
by  counsel  and  resisted  the  application; 
that  the  application  and  motion  were  heard 
and  the  appointment  made.  It  thus  appears 
that  the  Judge  had  Jurisdiction  to  make  the 
appointment  at  chambers  at  Sapulpa.  See 
Orayson  v.  Perryman,  26  Okl.  339,  106  Pac. 
054. 

No  sufficient  reason  appears  for  reversing 
the  order  appealed  from,  and  we  therefore 
recommend  that  It  be  affirmed. 

PBR  CDRIAMl    Adopted  in  whole. 


(41  Okl.  am 

SPITZEB  et  al.  v.  CITY  OF  EL  BENO  et  al.t 
(Supreme  Court  of  Oklahoma.     Aug.  6,  1013.) 

fSvttaiv*  bv  the  Court.) 

Municipal  Cobporations  (§J  459,  474,  623, 
086*)  —  Special  Assbssmknt  —  Dibtbibu- 
TioN  of  Fund— lN£UNcnow. 

The  city  of  El  Beno  contracted  with  the 
paving  company  for  the  construction  of  certain 
street  improvements  under  the  provisions  of  the 
Paving  Laws  of  1907-08  (Laws  1907-08,  c.  10, 
art.  1).  After  signing  of  contract  and  issu- 
ance of  bonds,  the  work  was,  for  Bome  reason, 
delayed,  and  by  reason  of  such  delay  a  laKe 
amount  of  interest  accrued  on  the  bonds.  The 
contractor  was  to  take  the  bonds  at  par  in  ex- 
change for  the  improvement,  the  total  cost  of 
which  was  $421,258.77,  to  be  paid  in  ten  equal 
installments.  The  first  and  second  installments 
were  paid  prior  to  the  completion  of  the  work. 
When  the  improvement  was  completed,  the  pav- 
ing company  claimed  all  the  bonds  and  inter- 
est remaining  in  the  hands  of  the  city  treasurer, 
which  included  the  interest  accrued  durine  the 
time  the  work  was  delayed.  The  city  refused 
to  pay  this  amount.  A  compromise  was  ettect- 
ed,  by  which  the  bonds  were  delivered  to  the 
paving  company,  and  it  paid  back  to  the  city 
the  sum  of  $14,649.17  in  cash,  in  lien  of  the 
accrued  but  unearned  interest.  This  was  an 
excess  sum  derived  from  assessments  paid  by 
the  property  owners  for  the  purpose  of  paying 
the  first  installment,  but  which,  by  reason  m 
the  compromise,  was  not  needed  for  that  pur- 
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pose.  The  city  also  had  !n  Its  possession  $7,- 
oOO  derived  from  the  enforcement  of  the  18 
per  cent,  penalty  on  the  first  assessment  which 
the  property  owners  had  refused  to  pay  until 
the  causes  occasioning  the  delay  in  the  work 
Iiad  been  removed.  These  two  sums  the  city 
proposed  to  repay  to  the  property  owners,  for 
the  reason  that  there  was  no  other  use  or  pur- 
pose to  which  they  could  legitimately  be  divert- 
ed. The  special  assessment  already  levied  was 
ample  to  take  care  of  and  pay  all  subsequent 
installments.  The  owners  of  the  bonds  (they 
having  been  sold  to  other  parties  by  the  pav- 
ing company)  brought  injunction  proceedings 
against  the  city  to  prevent  tJiia  proposed  dis- 
tribution.   Hela: 

(a)  Such  sums,  haying  been  improvidently 
collected  from  the  various  property  owners,  in 
excess  of  the  amount  actually  needed,  did  not 
partake  of,  nor  were  they  in  any  wise  clothed 
with,  the  characteristics  of  the  trust  fond  de- 
signed by  statute  for  the  payment  of  the  va- 
rious  installments   of   assessments. 

(b)  The  scheme  of  the  statute  is  to  raise  only 
such  sum  by  special  assessment  as  will  pay 
the  actual  cost  and  expense  of  the  proposed  im- 
provement 

(c)  It  is  not  the  intent  of  the  law  to  create  a 
surplus  in  said  fund  or  in  any  of  said  funds; 
eacn  year's  assessment  is  designed  to  take  care 
of  and  pay  its  installment  ana  interest  and  no 
more. 

(d)  Each  lot  and  parcel  of  land  in  the  im- 
provement district  must  l>ear  its  equal  share  in 
the  total  cost  and  no  more. 

(e)  No  property  owner  can  be  assessed  more 
than  his  legitimate  share,  in  order  to  make  up, 
or  secure  Uie  payment  of,  any  delinquency  on 
the  part  of  any  other  proper^  owner. 

(f)  If  one  is,  for  any  reason,  required  to  or 
does  pay  into  said  fnnd  any  more  than  his  legit- 
imate assessment,  the  surplus,  in  equity,  be- 
longs to  him. 

(d  These  siuns  in  dispute,  by  misfortune  or 
miscalculation,  were  exacted  in  excess  of  the 
sums  actually  due  the  fund,  and  those  who  paid 
it  in  are,  in  equity,  entitled  to  have  the  same 
refunded  to  them. 

(h)  The  bondholders  have  no  interest,  direct 
or  indirect,  in  said  sums  or  any  part  thereof, 
and  are  not  entitled  to  injunction  to  prevent  its 
distribution. 

(i)  The  question  of  whether,  or  not,  the  pro- 
posed distribution  is  in  accordance  with  the 
law,  not  being  properly  before  us,  is  not  decided. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1101,  1122-1124, 
1232-1236,  2014;  Dec.  Dig.  §{  469,  474,  523, 
986.*] 

CommissionerB'  Opinion.  Division  No.  1. 
Error  from  District  Court,  Canadian  County ; 
John  J.  Carney,  Judge. 

Action  by  Cellan  M.  Spitzer  and  others 
against  the  City  of  El  Reno  and  others. 
Judgment  for  the  dty,  and  plaintiffs  bring 
error.    Affirmed. 

M.  D.  libby,  of  El  Reno,  for  plaintiffs  in 
error.  Lnclus  Babcock,  of  EI  Reno,  for  de- 
fendants In  error. 


ROBERTSON,  C.  This  was  an  Injunction 
proceeding  in  the  district  court  of  Canadian 
county,  by  Cellan  M.  Spitzer  and  others, 
partners,  doing  business  as  Spitzer  &  Co., 
Bankers,  against  the  dty  of  El  Reno.  At 
the  commencement  of  the  suit,  the  city  was 
governed  by  a  mayor  and  eight  councllmen. 
During  the  litigation  the  city  changed  from 


aldermanlc,  to  commlsston,  form  of  govern- 
ment, and  this  cause,  by  agreement  of  par- 
ties, now  proceeds  against  the  city  of  El 
Reno,  P.  P.  Duffy,  ex  officio  mayor,  John  V. 
Koogle  and  Davis  Guion,  commissioners,  as 
defendants  in  error.  The  object  of  the  In- 
junction was  to  prevent  said  defendant  dty 
and  Us  officers,  from  appropriating  or  issuing 
orders  or  warrants  upon,  or  paying  out  a 
certain  special  fund  then  In  the  hands  of 
the  city  treasurer  and  derived  from  assess- 
ments levied  against  private  property  for 
street  Improvements  for  any  purposes  what- 
ever, save  and  except  in  payment  of  bonds 
Issued  for  said  street  improvements,  and  In- 
terest, at  maturity,  and  from  appropriating, 
or  paying  out,  Interest  collected  on  said  as- 
sessments or  reimbursed  and  repaid  Into 
eald  special  fund  by  the  Cleveland  Trinidad 
Paving  Company,  by  virtue  of  a  certain  set- 
tlement theretofore  made  and  entered  into 
between  said  dty  and  said  paving  company, 
except  in  regular  payment  of  said  bonds  and 
Interest  The  dty  answered  by  general  de- 
nial and,  in  addition,  set  up  and  relied  upon 
a  certain  compromise  agreement  made  in  No- 
yemt>er,  1910,  between  the  Cleveland  Trinidad 
Paving  Company  and  said  dty,  whereby  said 
dty  agreed  to  deliver  to  the  said  paving  com- 
pany certain  bonds  in  settlement  of  the  con- 
tract In  paving  district  No.  2,  and  the  said 
paving  company  was  to  pay  to  the  said  dty 
the  sum  of  $14,549.17 ;  that  the  said  paving 
company  accepted  the  terms  and  conditions 
of  said  agreement  and  paid  said  money  to 
said  city,  and  that  said  payment  was  uncon- 
ditional, and  attached  a  copy  of  said  agree- 
ment to  Its  answer  as  an  exhibit,  and  relied 
upon  the  settlement  set  out  in  said  agree- 
ment as  a  full  and  complete  adjustment  of 
all  the  differences  t)etween  said  paving  com- 
pany and  said  dty.  The  cause  was  tried  to 
the  court  on  an  agreed  statement  of  fact,  ex- 
cept as  to  one  or  two  points  whidi  will  be 
hereafter  noted,  and  resulted  in  a  Judgment 
against  the  plaintiffs  and  in  favor  of  the  dty, 
denying  the  injunction  and  taxing  the  costs 
to  the  petitioners.  From  this  judgment  the 
plaintiffs  appeal. 

The  facts  necessary  for  a  thorough  under- 
standing of  the  controversy  are,  briefly  stat- 
ed, as  follows:  The  plaintiffs  are  a  partner- 
ship doing  business  in  the  city  of  Toledo  in 
the  state  of  Ohio.  The  dty  of  El  Reno  is  a 
municipal  corporation  and  dty  of  the  first 
class  under  the  laws  of  the  state  of  Oklaho- 
ma. On  the  16th  day  of  September,  1908, 
said  city  adopted  a  resolution  whereby  it 
was  declared  that  the  grading,  paving,  curb- 
ing, guttering,  and  draining  of  certain  streets 
and  avenues  in  said  city  was  necessary,  and 
that  the  cost  and  expenses  of  such  improve- 
ments should  b^  paid  by  special  assessments 
levied,  as  provided  by  law,  upon  the  lots 
and  parcels  of  land  liable  to  assessment  fOr 
the  same,  all  of  which  lots  and  parcels  of 
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land  were  fully  set  ont  and  described  In  said 
I'esoluUon,  and  the  said  resolution  was 
Ijassed  and  publisbed  In  conformity  to  law. 

On  October  20, 1908,  at  an  adjourned  regu- 
lar meeting  of  the  mayor  and  councilmen  of 
said  city,  a  resolution  was  regularly  adopted, 
reciting  that  no  sufficient  protest  on  the  part 
of  the  property  owners  had  been  filed  against 
the  making  of  such  improvements  and  ex- 
pressed the  determination  to  proceed  with 
the  improvements,  which  was  in  said  resolu- 
tion defined  minutely,  and  instructed  the  city 
engineer  to  proceed  to  prepare  the  necessary 
plans,  plats,  profiles,  and  specifications  and 
estimate  of  cost,  and  to  advertise  for  a  con- 
tractor. That  the  dty  engineer  did  there- 
after present  plans  and  specifications  and  es- 
timate of  costs,  and  the  same  were  adopted 
by  the  city  by  resolution  and  described  said 
improvements  as  street  improvement  district 
No.  2.  That  thereafter,  at  the  time  and  place 
specified  in  the  notice,  the  mayor  and  council- 
men  of  said  city  in  regular  session  examined 
the  bids  received,  and  awarded  the  contract 
for  furnishing  the  material  and  performing 
the  work  necessary  in  making  said  improve- 
ments to  the  Cleveland  Trinidad  Pa'ving  Com- 
pany, it  being  the  best  and  lowest  bidder, 
and  did  thereafter  make  and  enter  Into  a 
contract  with  said  paving  company  in  the 
name  of  the  city,  in  accordance  with  the 
terms  of  said  award.  That  thereafter  the 
said  mayor  and  said  council,  by  resolution 
duly  made  and  entered,  did  appoint  a  board 
of  appraisers,  who,  in  accordance  with  the 
terms  of  the  statute,  made  appraisement  and 
apportioned  the  benefits  of  the  several  lots 
and  parcels  of  land  liable  to  assessment  for 
the  cost  of  the  said  improvement,  which  said 
appraisement  and  assessment  was  returned 
and  filed  with  the  dty  clerk  in  accordance 
with  the  terms  of  the  statute.  That  there- 
after by  resolution  the  said  mayor  and  coun- 
cil appointed  a  place  and  time  for  holding 
a  session  for  the  purpose  of  hearing  com- 
plaints or  objections  concerning  said  ap- 
praisement and  apportionment,  and,  after 
due  consideration  thereof,  did  adopt  a  reso- 
lution confirming  said  appraisements  and 
apportionments,  and  that  thereafter  the  said 
mayor  and  council  did  adopt  and  approve, 
and  cause  to  be  published  in  the  manner 
provided  by  law,  a  certain  ordinance,  and 
did  thereby  levy  assessments  in  accordance 
with  said  appraisements  and  apportionment 
as  confirmed,  against  the  several  lots  and  par- 
cels of  land  liable  to  assessment  for  the  pay- 
ment of  the  costs  of  said  improvement.  That 
the  first  installment  of  said  assessment  fell 
due  on  the  1st  day  of  September,  1909,  to- 
gether with  interest  at  the  rate  of  7  per  cent 
per  annum  on  the  whole  assessment  from  the 
date  thereof,  and  the  city  clerk  did  publish 
in  two  consecutive  issues  of  the  daily  paper 
published  in  said  dty  a  notice  advising  the 
owners  of  property  affected  by  such  assess- 
ments, of  the  date  when  such  installment  and 
Interest  would  be  due.  designating  the  streets 


and  avenues  and  parts  thereof  for  the  Im^ 
provement  of  which  such  assessments  were 
levied,  and  that  unless  the  same  should  be 
promptly  paid  that  sudi  installment  would 
bear  Interest  at  the  rate  of  18  per  cent,  per 
annum  thereafter  ontil  paid,  and  that  pro- 
ceedings would  be  taken  according  to  law  to 
collect  such  Installment  and  Interest. 

Numerous  property  owners  failed,  neglect 
ed,  and  refused  to  pay  the  said  first  install- 
ment to  the  dty  clerk  within  the  time  pre- 
scribed, after  March  19,  1909,  the  date  of  the 
passage  of  the  ordinance  levying  the  assess- 
ments, and  refused  to  pay  such  installments 
with  interest  on  or  before  the  1st  day  of 
September,  1909.  That  the  amount  of  said 
first  installment,  due  and  payable  on  the  1st 
day  of  September,  1909,  and  remaining  un- 
paid, amounted  to  $42,258.77,  and  the  accrued 
interest  on  the  whole  assessment  due  and 
payable,  on  the  said  date  and  remaining  un- 
paid, amounted  to  $13,269.65.  That  the  said 
dty  clerk  thereafter  and  on  the  Ist  day  of 
September,  1909,  certified  said  first  install- 
ment and  Interest  remaining  unpaid  to  the 
county  treasurer  of  Canadian  county,  to  be  - 
by  that  officer  placed  on  the  delinquent  tax 
list  of  said  county  and  collected  as  other  de- 
linquent taxes  are  collected.  That  the  same 
was  placed  upon  the  said  delinquent  tax  list, 
and  was  collected  with  interest  and  cost  as 
provided  by  law,  and  the  said  county  treas- 
urer did  pay  over  to  the  said  dty  treasurer 
the  whole  amount  of  said  installment  and 
interest  collected  by  him,  for  disbursement, 
in  accordance  with  the  provisions  of  law. 

After  the  expiration  of  30  days  from  the 
date  of  the  passage  of  the  assessing  ordi- 
nance, as  aforesaid,  the  mayor  and  coundl 
of  said  dty,  in  regular  session,  determined 
the  amount  of  the  assessments  remaining  un- 
paid to  be  the  sum  of  $421,258.77,  and  by 
resolution  adopted  on  the  16th  dby  of  June, 
1909,  provided  for  the  issuance  of  coupon 
bonds  in  accordance  with  the  terms  of  the 
contract  in  the  last-named  amount,  bearing 
date  of  April  1,  1909,  and  interest  at  the  rate 
of  6  per  cent,  per  annum  from  date,  pay- 
able annually,  and  10  per  cent,  per  annum 
after  maturity  until  paid,  and  divided  said 
sum  into  10  equal  Installments  as  provided 
by  statute.  By  the  terms  of  the  contract  the 
paving  company  was  to  accept  the  street  im- 
provement bonds  in  payment  for  work  done, 
the  dty  was  to  pay  the  paving  company  for 
work  and  material  furnished  upon  monthly 
estimates  of  the  dty  engineer  as  the  work 
progressed,  provided  that  10  per  cent,  of  each 
of  said  estimates  should  be  retained  by  the 
dty'  until  the  work  was  completed  and  ac- 
cepted. The  paving  company  was  to  pur- 
chase and  pay  par  value  for  a  certain  por- 
tion of  the  street  improvement  bonds,  amount- 
ing to  2^  per  cent  of  the  aggregate  amount, 
which  was  issued  to  pay  the  cost  of  engineer- 
ing, appraisement,  Inspection,  and  other  ex- 
penses iuddental  to  carrying  out  the  con- 
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tract  Of  the  fsaid  bonds  in  the  aggregate 
amount  of  $421,258.77,  $10,235.57  represented 
that  portion  of  the  bonds  Issued  to  pay  the 
cost  of  the  engineering,  etc.,  and  the  balance 
of  $411,023.20,  represented  the  amount  of 
bonds  to  be  received  by  the  paving  company 
In  payment  of  Its  contract,  when  the  mayor 
and  the  council  accepted  the  same. 

The  said  dty,  in  accordance  with  the  con- 
tract, did  execute  the  t>ond8  for  the  fall 
amount,  vrith  Interest  coupons  attached,  and 
from  time  to  time,  upon  estimates  furnished 
by  the  dty  engineer  and  approved  by  the 
mayor  and  coandl,  did  deliver  said  bonds  in 
installments  with  coupons  attached  to  said 
paving  company,  for  the  full  amount  of  said 
issue,  of  $421,25a77,  of  bonds  and  the  said 
company  did  from  time  to  time,  coincident 
with  the  delivery  of  such  Installments,  pay 
to  the  dty  the  sum  due  it  for  said  engineer- 
ing and  other  expenses  Inddent  to  carrying 
out  the  contract  and  to  the  full  amount  of 
$10,235.57.  The  paving  company,  on  or  prior 
to  December  2,  1910,  sold  and  delivered  the 
said  bonds  to  the  plaintiaB  in  error  for  a 
'valuable  consideration,  who  thereby  became 
and  are  now  the  owners  and  holders  thereof, 
except  such  portion  of  bonds  and  interest 
coupons  as  were  paid  to  the  said  paving  com- 
pany as  hereafter  stated.  That  the  said 
bonds  maturing  on  September  16,  1909,  in  the 
sum  of  $42,258.77,  prlndpal  and  interest  cou- 
pons on  the  whole  series  of  bonds  which 
were  due  and  payable  on  September  16, 1909, 
in  the  further  sum  of  $11,339.99,  and  inter- 
est coupons  on  the  whole  residue  of  prlnd- 
pal due  and  payable  on  September  15,  1909, 
in  the  further  sum  of  $22,740,  the  said  plain- 
tiffs did  not  become  the  owners  of,  and  the 
said  sum  was  paid  direct  to  the  said  pav- 
ing company  by  the  said  dty  treasurer,  prior 
to  the  2d  day  of  September,  1910,  and  all  the 
said  Interest  except  approximately  $10,000 
was  so  paid  to  said  paving  company  prior  to 
November  1, 1810,  and  the  money  so  paid  out 
was  the  money  collected  as  aforesaid  by  the 
county  treasurer  of  said  county,  upon  the 
first  Installment  of  assessment  so  certified  to 
him  by  the  dty  clerk  for  collection  as  afore- 
said, which  Iwnds  and  coupons, 'so  presented, 
surrendered,  and  paid,  the  said  dty  treasur- 
er did  cancel  and  now  retains  the  same.  The 
second  installment  of  bonds  due  and  payable 
on  September  16,  1910,  was  paid  to  plaintiffs. 
Thus  bonds  numbered  consecutively  from  1 
to  85,  both  inclusive,  aggregating  the  sum  of 
$84,258.77  prlndpal,  and  all  Interest  coupons 
on  the  entire  issue  of  bonds  due  and  itayable 
September  15,  1910,  and  prior  thereto,  have 
been  paid  and  none  other. 

On  the  1st  day  of  November,  1910,  a  final 
settlement  was  made  between  the  paving 
company  and  the  dty  for  the  work  of  im- 
provement,  and  at  such  time  the  dty  held  of 
said  $421,258.77,  bonds  numbering  368  to 
423,  inclusive,  aggregating  $65,500,  and  also 
held  the  coupons  to  said  bonds,  attached,  of 
which  coupons  so  attached  $1,498.50  had  ma- 


tured and  were  due  and  payable  on  the  ISth 
day  of  September,  1909,  $3,330  had  matured 
and  was  due  and  payable  on  the  15th  day  of 
September,  1910,  and  in  addition  to  the  said 
$55,600,  which  the  dty  held,  and  the  said 
coupons  as  aforesaid,  the  said  dty  held  pos- 
session, conditionally,  of  certain  coupons 
theretofore  detached  from  bonds,  numbering 
consecutively  291  to  296,  inclusive,  and  317 
to  367,  inclusive,  and  some  others;  the  total 
so  conditionally  held  aggregating  $4,959.  On 
November  1,  1910,  the  items  remaining  on- 
paid  to  the  paving  company  under  the  con- 
tract were  as  follows :  Ten  per  cent,  on  esti- 
mates amounting  to  $39,905.71;  bonds  for 
engineering,  etc.,  expenses,  $3,272.32;  final 
estimate  on  completed  work,  $11,96867; 
Amount  theretofore  allowed  on  estimates  but 
being  less  in  the  aggregate  than  one  bond 
and  for  which  no  bond  had  been  issued,  $358.- 
30 — a  total  of  $55,500  undelivered  bonds  due 
the  company.  All  other  bonds  and  conpons 
of  said  issue  than  these  last  above  stated  had 
been  delivered  to  the  company. 

On  the  1st  day  of  November,  1910,  In  order 
to  settle  the  differences  existing  between  tbe 
paving  company  and  the  dty,  the  following 
agreement  was  made  and  entered  Into:  "Be 
it  resolved,  by  the  mayor  and  councilmen 
of  the  dty  of  Bl  Reno,  as  follows:  Section  1. 
That  the  dty  of  El  Reno  deliver  at  once  to 
the  said  the  Cleveland  Trinidad  Paving  Com- 
pany  all  of  the  bonds  and  coupons  now  in  Its 
possession  or  retained  by  it  which  the  mayor, 
and  council  of  said  dty  have  heretofore  an- 
thorized  the  issue  of  for  the  purpose  of  pay- 
ing for  the  Improvement  to  be  made  in  said 
street  Improvement  distrid:  No.  2.  Section  2. 
That  the  Cleveland  Trinidad  Paving  Com- 
pany shall  pay  to  the  dty  of  El  Reno  the 
sum  of  fourteen  thousand  five  hundred  forty- 
nine  and  ^Vioo  dollars  ($14,549.17)  being  part 
of  the  accrued  interest  on  said  bonds.  Sec- 
tion 3.  That  the  delivery  of  said  bonds  to  the 
Cleveland  Trinidad  Paving  Company  shall 
be  made  and  accepted  as  in  full  payment, 
settlement  and  satlsfadlon  of  any  and  all 
sums  due  and  owing  to  the  Cleveland  Trini- 
dad Paving  Company  for  all  work  done  by 
it  in  the  performance  of  its  aforesaid  con- 
tract for  improvements  made  in  said  street 
improvement  district  No.  2,  including  any  and 
all  claims  for  damages  resulting  from  any 
act,  neglect  or  default  of  the  dty  or  its  pub- 
lic officials  which  in  any  manner  interfered 
with  the  performance  of  said  contract  Sec- 
tion 4.  That  the  payment  by  the  Cleveland 
Trinidad  Paving  Company  of  the  sum  of 
fourteen  thousand  five  hundred  forty-nine 
and  ir/j,o  dollars  ($14,649.17)  as  aforesaid 
shall  be  made  and  accepted  by  the  dty  of  BH 
Beno  as  in  full  for  the  part  of  the  accrued 
Interest  upon  the  aforesaid  bonds  whidi  the 
said  dty  is  or  might  be  entitled  to  retain. 
Section  5.  That  this  resolution  shall  be  in 
force  and  effect  from  and  after  Its  passage, 
and  approval  by  the  mayor,  and  its  accept- 
ance in  writing  by  the  said  the  Olevdand 
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Trinidad  Paving  OomiMuiy,  i^eh  aeoeptanoe 
bj  the  CleTeland  Trinidad  PaTlng  Company 
shall  be  filed  with  the  derfc  at  said  dty  with- 
in five  (6)  days  from  and  after  the  passage 
tbereol  Passed  and  approved  this  1st  day 
of  November,  1910.  J.  A.  Labryer,  Mayor. 
Attest:  F.  T.  Stackpole,  City  Clerk.  Accept- 
ed November  2,  1910.  The  Cleveland  Trini- 
dad Paving  Company,  by  M.  F.  Bramley, 
President" 

Whereupon  the  dty  delivered  to  the  paving 
company  the  bonds  and  coupons  held  by  it  as 
aforesaid,  on  the  lat  of  November,  1910,  and 
the  paving  company  paid  the  city  the  sum  of 
$14,549.17.  The  payments  were  effected  as 
follows:  The  $56,500  bonds  and  coupons  at- 
tached we^e  forwarded  by  the  dty  to  plaln- 
tUTs  in  error,  with  instructions  to  collect  the 
said  sum  of  $14,549.17  from,  and  deliver  the 
said  bonds  to,  the  said  paving  company,  and 
to  forward  said  sum  so  collected,  to  wit, 
$14,549.17,  to  the  fiscal  agency  of  the  state  of 
Oklahoma  In  the  dty  and  state  of  New  York, 
for  credit  of  the  dty  of  £1  Reno  to  pay  said 
street  improvement  bonds  and  interest  cou- 
pons there  presented  for  payment  at  ma- 
turity. The  $14,549.17  was  collected  from  the 
paving  comjtany,  and  forwarded  to  the  fiscal 
agency,  and  the  bonds  were  delivered  to  the 
paving  company,  and  the  money  collected 
and  forwarded  to  the  fiscal  agency  was  ap- 
plied on  the  payment  of  bonds  and  coupons 
of  said  issue  prior  to  the  adoption  of  resolu- 
tion of  the  mayor  and  coimcll  hereinbefore 
referred  to.  The  detached  coupons  held  by 
the  dty  and  delivered  to  the  paving  company 
were  presented  to  the  dty  treasurer  and  by 
him  paid  and  canceled  prior  to  the  adoption 
of  the  resolution  of  the  mayor  and  council 
hereinbefore  referred  to.  On  the  2d  day  of 
December,  1910,  the  mayor  and  coundlmen  In 
adjourned  regular  session  adopted  two  reso- 
lutions, as  follows: 

"Whereas,  there  now  remains  in  the 
hands  of  the  dty  treasurer  of  the  dty  of  Bl 
I^eno,  Oklahoma,  the  sum  of  $14,549.77,  the 
same  being  the  amount  of  money  received 
as  the  result  of  a  settlement  by  and  between 
the  dty  coundl  of  said  dty  and  the  Cleve- 
land Trinidad  Paving  Company  of  Cleve- 
land, Ohio,  of  the  unearned  Interest  on  street 
Improvement  bonds  in  iwvtng  district  No.  2, 
of  Ba  Beno,  Oklahoma;  and,  whereas,  the 
work  of  Improving  the  streets  and  alleys  Is 
completed  and  accepted  In  said  district  No. 
2,  as  shown  by  the  records  of  the  coundl 
proceedings  of  November  1, 1910;  and,  where- 
as, the  sum  of  $14,549.77  now  remains  on 
hand  and  properly  belongs  to  the  property 
owners  of  said  paving  district  No.  2,  as  here- 
inafter set  forth:  Now,  therefore.  It  is  here- 
by resolved  and  ordered  by  the  mayor  and 
dty  coundl  of  the  dty  of  El  Reno,  Oklahoma: 
That  the  dty  clerk  of  the  said  dty  and  state 
shall  divide  the  sum  of  $14,549.77  by  the 
total  contract  price,  to  wit,  after  deducting 
from  the  total  oontiact  price  the  amounts 
1S8P.-61 


paid  In  full  by  the  property  owners  in  paving 
district  No.  2,  which  property  owners  made 
settlement  In  full  from  this  paving  and  got 
the  benefits  of  a  10  per  cent  discount  or 
reduction  thereon.  That  the  same  be  and 
is  hereby  ordered  prorated  back  to  the  own- 
ers of  the  lot  or  lots  In  said  paving  district 
No.  2,  to  wit:  By  multiplying  the  quotient 
so  obtained  by  the  above  division  as  men- 
tioned, by  the  total  paving  assessment  against 
any  lot  or  lots  in  said  paving  district  No. 
2,  upon  which  settlement  In  full  has  not  been 
made.  After  giving  the  said  dty  clerk  15 
days  from  the  date  of  the  passage  of  this 
resolution  to  determine  the  proper  amount 
to  credit  to  each  lot  or  lots  as  above  provid- 
ed, the  owners  of  all  lots  entitled  to  a  re- 
bate under  this  resolution  may  file  bills  or 
claims  for  the  amounts  due  them  In  the  man- 
ner and  form  of  all  other  claims  against 
the  said  dty  are  filed  for  allowance  by  the 
said  dty  council  and  warrants  therefor  shall 
be  drawn  and  Issued  in  favor  of  the  said 
lot  owners  on  this  special  fand  In  the  way 
and  manner  as  provided  for  other  claims 
against  the  said  dty.  Passed  and  approved 
this  2d  day  of  December,  1910.  J.  A.  La- 
bryer, Mayor.  Attest:  F.  T.  Stackpole,  City 
Clerk.     [Seal.]" 

"Be  It  resolved  by  the  mayor  and  coun- 
dlmen of  the  dty  of  El  Reno,  Oklahoma,  in 
coundl  assembled:  That,  whereas,  the  coun- 
ty treasurer  of  Canadian  county  collected 
from  various  owners  of  lots  in  paving  dis- 
trict No.  2,  of  the  d^  of  El  Reno,  certain 
penalties  on  account  of  the  paving  taxes  In 
said  district,  to  wit,  18  per  cent  'on  the 
total  assessment  and  interest  from  Septem- 
ber, 1909,  until  the  time  of  the  payment  of 
the  same;  and,  whereas,  only  7  per  cent  on 
the  said  assessments  are  required  to  pay  the 
paving  bonds  issued  for  the  payment  of  the 
said  district  and  the  said  excess  properly 
bdongs  to  the  respective  parties  so  paying 
the  same:  Now,  therefore,  be  it  resolved  by 
the  mayor  and  ooundlmen  of  the  dty  of  El 
Reno,  Oklahoma:  That  the  said  excess  of 
penalty  be  refunded  to  the  respective  par- 
ties paying  the  same  before  the  sale  of  lots 
for  delinquent  paving  taxes  in  said  district 
in  June,  1910,  and  that  the  holder  of  recdpts 
therefor  may  present  the  same  to  the  dty 
clerk,  and  the  said  amount  may  be  ascer- 
tained, and  when  so  determined  that  war- 
rants may  be  issued  therefor  on  the  penalty 
fund  to  such  parties  for  the  said  penalties 
so  determined.  Passed  and  approved  this 
2d  day  of  December,  1910.  J.  A.  Labryer, 
Mayor.  Attest:  F.  T.  Stackpole,  City  Clerk. 
[Seal.]" 

Said  resolutions  are  in  efFect  onmodifled, 
unrepealed,  and  It  Is  the  intent  of  the  dty 
to  exercise  the  authority  therein  conferred 
to  pay  out  and  disburse  from  said  special 
fond  the  amounts  named  in  said  resolutions 
and  for  the  purpose  therein  stated. 

The  penalties  mentioned  in  the  last  reao- 
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lutlon  above  on  the  first  InstaUmoit  of  as- 
sessment from  September  1, 1909,  to  the  time 
said  first  installment  was  collected  by  the 
county  treasurer,  amounts  approximately  to 
$7,500,  and  the  excess  of  interest  over  and 
above  7  per  cent,  on  the  same  Installment 
for  the  same  period  of  time,  L  e.,  11  per 
cent.,  amounts  to  approximately  $4,683.  By 
reason  of  the  application  of  the  said  $14,649.- 
17  to  the  payment  of  bonds  of  the  series 
which  matured  September  16, 1910,  and  which 
were  paid  at  the  fiscal  agency  of  the  state 
of  Oklahoma  In  the  city  and  state  of  New 
Tork,  the  assessment  fund  in  the  hands  of 
the  city  treasurer  of  the  dty  of  EJl  Beno  now 
contains  a  like  sum,  which,  had  it  not  been 
for  the  payment  of  the  said  $14,649.17,  by 
the  fiscal  agency,  as  aforesaid,  would  have 
been  applied  in  payment  of  said  matured 
bonds.  There  is  no  contest  between  the  par- 
ties concerning  the  .validity  of  the  proceed- 
ings or  any  of  them  hereinabove  referred  to, 
on  which  the  contract  for  the  making  of  the 
said  improvements,  the  said  assessments,  and 
the  issue  of  bonds  are  based,  and  the  valid- 
ity of  the  contract,  assessments,  and  series 
of  bonds  are  likewise  admitted  by  the  par- 
ties. 

The  above  facts  were  submitted  to  the 
trial  court  by  the  parties  in  an  agreed  state- 
ment. In  addition  to  this,  the  plaintiffs  sub- 
mitted the  deposition  of  Horton  0.  Borick, 
one  of  the  plaintiffs,  in  support  of  the  alle- 
gation of  damages  and  injury  which  plain- 
tiffs, as  owners  of  the  outstanding  t)onds, 
might  sustain  by  carrying  into  effect  the 
resolutions  above  set  out.  In  addition  to  the 
above,  the  city  offered  evidence  tending  to 
show  that  the  said  sum  of  $14,549.77  belong- 
ed to  the  city  of  El  Beno  in  its  corporate 
capacity,  and  that  the  same  was  no  part  of 
the  special  assessment  fund.  Upon  these 
facts  the  court  found  that  plaintiffs  were 
not  entitled  to  the  relief  prayed  for  and  dis- 
missed their  petition,  and  they  bring  error 
and  predicate  the  same  on  the  following  as- 
signments, to  wit:  (1)  That  the  orders  dis- 
solving the  temporary  Injunction  and  the 
final  Judgment  are  not  sustained  by  suffi- 
cient evidence  and  are  contrary  to  law ;  and 
(2)  error  of  law  occurring  at  the  trial  in 
the  admission  of  certain  evidence. 

It  will  be  observed  that  there  are  two  items 
over  which  this  controversy  arose,  viz.,  $7,- 
600,  derived  from  the  penalty  of  18  per  cent 
on  delinquent  assessments,  and  $14,549.77  ac- 
crued Interest  on  the  bonds,  or  first  install- 
ment of  assessment,  accumulated  thereon 
while  a  controversy  existed  between  the  city 
and  paving  company,  and  before  the  bonds 
representing  the  payment  of  installment  of 
the  work  performed  during  said  controversy 
had  been  delivered  to  the  paving  company, 
and  which  said  latter  sum  was  ascertained 
and  determined  by  the  parties  through  the 
final  settlement,  and  which  was  part  of  the 
<H>n8ideratlon  therefor.    The  city;  after  mak- 


ing final  settlement  with  the  pavlhg  com- 
pany, found  itself  in  the  possession  of  these 
two  sums,  and  the  same  having  been  derived 
from  special  assessments,  for  a  particular 
and  specific  purpose,  and  not  in  any  wise  be-, 
longing  to  the  city  as  a  monicipality,  but 
it  holding  the  same  as  a  trustee,  or  stake- 
holder, attempted,  by  the  two  resolutions 
adopted  December  2,  1910,  to  return  the 
same  to  the  property  owners,  who  had  paid 
it  This  attempt  the  plaintiffs  objected  to, 
and  this  threatened  disbursement  presents 
the  question  in  controversy.  At  the  time  the 
two  last-mentioned  resolutions  were  adopted, 
the  plaintiffs  were  the  owners  Of  all  bonds 
due  on  September  15,  1910,  and  all  subse- 
quent installments  oiF  bonds  and  interest 
coupons,  and  no  further  payments,  either  of 
interest  or  principal,  were  due  out  of  said 
special  assessment  fund  until  September  15, 
1911. 

Plaintiffs  contend  that  the  special  assess- 
ment fund  is  a  trust  fund  dedicated,  pledg- 
ed, and  appropriated  by  statute  to  the  pay- 
ment of  the  bonds  and  interest,  and  can  be 
used  for  no  other  purpose  and  cannot  law- 
fully be  diverted  from  said  purpose,  and 
that  the  dty  of  El  Beno,  as  a  municipal  cor- 
poration, has  no  right  or  interest  therdn, 
except  as  trustee,  or  stakeholder,  and  no 
power  to  use  or  expend  the  same  except  as 
such  trustee  for  the  payment  of  the  bonds 
and  Interest  thereon  as  provided  by  law,  and 
cites  Sess.  Laws  1907-08,  p.  176  (Comp.  Laws 
1909,  i  727;  Bevlsed  Laws  1910,  §  642),  a 
portion  of  which  reads  as  follows:  "  •  •  • 
And  the  amount  so  collected  and  paid  to 
the  city  treasurer  shall  constitute  a  separate 
special  fund  to  be  used  and  applied  to  the 
payment  of  such  bonds  and  the  Interest 
thereon"  and  for  no  other  purpose. 

That  such  money,  when  collected  from  the 
various  property  owners,  becomes  a  trust 
fund,  to  be  used  only  for  the  particular  pur- 
pose for  which  it  was  raised,  and  especially 
until  all  bonds  and  interest  and  other  legal 
charges  against  said  fund  have  been  paid, 
there  can  be  no  doubt.  See  City  of  El  Beno 
V.  Cleveland  Trinidad  Paving  Co.,  25  OU. 
648,  107  Pac.  163,  27  L^  B.  A.  (N.  8.)  660; 
Bitterbusch,  Co.  Treas.,  v.  Havlnghorst,  City 
Treas.,  29  Okl.  478,  118  Pac.  138;  Shultz  v. 
Bitterbusch,  134  Pac.  961  (decided  May  13, 
1913,  not  yet  offldally  reported).  But,  con- 
ceding this  to  be  true,  It  does  not  necessarily 
follow  that  the  sums  in  question  are  dothed 
with  that  characteristic.  The  whole  scheme 
of  the  statute  is  to  raise  only  such  sum  as 
will  pay  the  actual  expense  of  the  improve- 
ment It  was  not  designed  to  create  a  sur- 
plus at  any  time  in  this  fund  or  any  of  its 
installments.  Each  year's  assessment  is  in- 
tended to  take  care  of  one  installment  of 
principal  and. Interest  and  no  more.  To  be 
sure,  this  sum  cannot  be  limited  to  an  exact 
amount  From  the  nature  of  the  business 
there  will  alwaya  be  a  alight  discrepancy. 
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nmouDtlDK,  perhaps,  to  a  few  dollars,  or  pos- 
sibly a  few  hundred  dollars,  but  the  assess- 
ments for  this  purpose  are  made  to  bear  7 
per  cent  interest,  while  the  bonds  bear  only  6 
per  cent,  and  this  additional  1  per  cent 
ought,  and  in  all  probability  will,  always 
provide  more  than  the  necessary  amount  to 
meet  any  possible  deficiency.  Each  lot  and 
parcel  of  land  in  the  proposed  improvement 
district  must  bear  its  equal  share  in  the 
total  cost  It  Is  not  required  to  bear  more. 
Neither  the  dty  nor  the  bondholder  can  re- 
quire any  property  owner  to  pay  one  penny 
more  than  the  sum  legally  assessed  against 
his  property.  If  A.  owns  property  in  the  dis- 
trict, he  must  pay  all  the  assessments  levied 
against  his  property,  and  if,  for  any  reason, 
be  falls,  neglects,  or  refuses  to  do  so,  the 
statute  Imposes  a  penalty  of  18  per  cent  per 
annum  on  the  amount  of  his  tax  and  also 
provides  an  easy  and  speedy  method  for  sell- 
ing the  same  for  the  purpose  of  compelling 
payment.  But  notwithstanding  A.  makes  de- 
fault in  the  payment  of  all  or  any  part  of  bis 
assessment,  neither  the  city,  nor  the  bond- 
holder, nor  any  one  else,  can  exact  a  single 
peimy  from  B.,  who  also  owns  property  in  the 
improvement  district,  for  the  purpose  of 
making  up  A.'s  deficiency.  The  statute  pro- 
vides ample  remedy  in  such  case,  and  A.'s 
property  is  pledged,  by  law,  to  the  payment 
of  taia  share  in  the  cost  of  the  improvement 
So,  also,  if  for  any  reason  A.  is  required  to  or 
has  paid  into  said  fund  more  tax  than  he 
owes,  or  than  has  been  legally  levied  against 
his  property,  the  surplus  belongs  to  him,  and 
not  to  the  municipality,  the  district,  or  the 
bondh<rider.  These  principles  are  so  funda- 
mental and  so  simple  that  there  ought  not 
to  be  any  difference,  in  the  minds  of  reason- 
able men,  concerning  them. 

The  sums  in  controversy  In  this  case  are 
made  up  of  money  exacted,  innocently  to  be 
sure,  from  the  property  owners  in  improve- 
ment district  No.  2,  In  the  city  of  El  Reno. 
This  money  was  collected  and  taken  from 
them  without  any  returning  consideration. 
They  received  no  paving  for  it  It  was  an 
excess  amount  collected  as  it  was  under  color 
of  law  but  by  reason  of  a  miscalculation,  a 
mistake,  nothing  more.  The  first  and  second 
installments  of  the  special  assessment  had 
already  been  paid  when  this  amount  was 
returned  to  the  dty  by  the  <^ntractor,  who 
bad  been  overpaid,  and  all  subsequent  install- 
ments have  been  amply  provided  for  by  law. 
These  sums,  therefore,  are  not  part  of  the 
trust  fund  created  by  statute  and  do  not 
possess  any  such  characteristic.  If  It  was 
necessary,  in  order  to  pay  bonds  or  Interest, 
that  this  sum  be  retained,  it  would  present  a 
different  questipn;  but  such  is  not  the  case. 
In  equity  these  sums  should  be  prorated 
among  the  property  owners  of  said  district 
They  belong  to  them  and  to  no  one  else.  No' 
one  has  any  lien  thereon,  nor  have  plaintiffs 
any  interest  therein  direct  or  remote.    They 


will  not  be  injured  by  the  return  «t  this  mon- 
ey to  the  property  owners,  for,  no  matter  how 
long  a  period  of  time  the  installments  extend 
over,  this  money  would  never  be  used  to  pay 
either  bonds  or  interest;  other,  and  ample, 
provision  has  been  made  to  meet  all  these  ob- 
ligations of  the  improvement  district,  and  if 
these  sums  are  retained  by  the  dty  treasurer, 
at  the  time  of  the  final  payment  of  the  last 
series  of  bonds,  it  will  still  remain  in  his 
hands  unused  and  wholly  unnecessary  for  the 
purpose  which  plaintiffs  contend  for  it 
Plaintiffs,  as  holders  of  the  bonds,  have  no 
greater  rights  than  those  given  them  by 
statute.  The  method  of  payment  of  the  in- 
stallments was  provided  by  statute  long  be- 
fore the  issuance  of  the  bonds,  and  the  stat- 
ute became  and  is  yet  a  part  of  the  contract 
No  attempt  is  being  made  by  the  property 
owners,  the  dty  or  any  one  else,  to  vary, 
alter,  change,  or  modify  In  any  wise  the 
statutory  method  of  payment,  and  until  such 
attempt  is  made  they  ought  not  complain. 
It  must  not  be  forgotten,  in  this  connection, 
that  at  the  time  this  suit  was  commenced  all 
bonds  and  interest  due  had  been  fully  paid; 
no  other  payment  would  be  due  nnUl  Sep- 
tember 15.  1911;  until  this  1911  assessment 
was  collected  there  was  nothing  in  the  hands 
of  the  dty  treasurer  in  which  plaintiffs  would 
have  any  interest  If  'the  sums  in  con- 
troversy were  derived  from  a  payment  of. 
assessment  of  which  the  Installment  of  bonds 
and  interest  had  not  been  paid,  then  plain- 
tiffs imdoubtedly  would  have  an  interest 
therein;  but  as  has  been  seen,  such  la  not 
the  case. 

As  has  been  well  said  by  coonael  for  de- 
fendants in  error:  "Under  every  contingency 
which  may  arise,  provision  is  made  in  -the 
statute  for  the  payment  of  every  bond  and 
every  coupon  out  of  assessments  due  in  the 
same  year  the  bonds  and  coupons  are  due, 
and  plaintiffs  can  have  a  vested  interest  in 
no  other  moneys.  Plaintiffs  have  not  shown 
that  they  will  suffer  any  injury.  What  inju- 
ry can  they  suffer?  Thdr  bonds  and  cou- 
pons due  have  been  paid ;  ample  provision  is 
made  in  the  law  for  the  payment  of  bonds  and 
coupons  due  In  the  future.  They  can  be  in- 
jured in  no  other  way  than  by  the  loss  of  the 
amount  invested  in  the  bonds.  Plaintiffs  can- 
not come  into  court  and  demand  equitable 
relief  for  the  mere  purpose  of  increasing  the 
speculative  value  of  their  bonds.  They  can- 
not claim  more  security  than  the  laws  gives 
them.  How  can  they  be  injured  by  the  dis- 
tribution of  money  against  which  they  have 
no  claim,  money  which  can  never  be  theirs, 
money  which  no  one  owes  to  them  in  any 
way  whatever?  They  purchased  th^ae  bonds 
having  in  contemplation  no  other  security 
than  that  provided  by  law,  viz.,  the  spedal 
assessments  against  the  property  abutting 
along  the  improvement  How,  then,  can  they 
be  injured  by  any  act  which  in  no  way  dimin- 
ishes or  affects  thia  security)    They  purchas- 
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«d  theae  bonds  oontemplBMng  tbat  only  the 
money  In  the  amount  of  the  assessments 
would  each  year  be  placed  In  this  fund,  with 
which,  each  year,  one-tenth  of  the  bonds  and 
the  Interest  would  be  paid.  How  can  they 
be  injured  by  any  disposition  of  money  de- 
rived from  some  other  source?  The  distribu- 
tion of  this  $14,540.77  in  no  way  lessens  the 
amounts  to  be  paid  upon  the  assessments. 
These  hare  been  paid  in  and  will  be  paid  in 
and  used  to  redeem  one-tenth  of  the  bonds 
and  the  interest  each  year,  in  the  manner 
and  amounts  provided  by  law,  and  as  was 
contemplated  by  the  parties  at  the  time  the 
bonds  were  purchased  by  plaintltF.  The 
plalntifls  have  and  will  continue  to  have,  ii^ 
respective  of  what  is  done  with  this  114,549.- 
77,  everything  which  the  law  provldies  they 
should  have,  and  which  they  themselves  ex- 
pected to  have.  What  interest,  then,  can  they 
claim  in  anything  more,  and  what  irrepara- 
ble injury  can  they  suffer  from  the  disposi- 
tion of  something  else?  How  can  they  suf- 
fer from  the  loss  of  something  they  have 
never  had?" 

The  question  aa  to  the  light  of  the  dty,  as 
a  municipality,  to  these  snms,  is  not  properly 
before  ns ;  but  it  might  not  be  amiss  to  say 
that  In  our  opinion  it  belongs,  in  equity  at 
least,  to  those  property  owners  who,  under 
the  color  of  law,  were  compelled  to  pay  it, 
and  not  to  the  dty.  The  dty  la  the  agent  of 
•  both  the  property  owners  and  the  paving  com- 
pany In  the  transaction,  and  in  this  particular 
respect  occupies  the  position  of  stakeholder. 
Until  the  bonds  and  interest  have  been  fully 
paid,  It  can  have  no 'interest  in  any  part  of 
the  spedal  assessment  fund,  and  then  only 
audi  interest  as  may  be  given  by  statute,  and 
at  the  time  this  suit  was  filed  there  was  no 
statute  dealing  with  the  subject;  but  in 
these  particular  sums  we  do  not  see  how  It 
can  possess  any  Interest  whatever. 

This,  therefore,  brings  us  to  the  real  qnes- 
tlon  in  this  case:  Did  the  lower  court  err 
In  dissolving  the  temporary  injunction  and  in 
refusing  to  grant  perpetual  injunction?  Ob- 
viously not  For  the  reasons  hereinabove  set 
out.  It  appears  that  plaintiffs  have  a  full, 
complete,  and  adequate  remedy  at  law  for 
any  Injiuy  they  may  suffer  by  reason  of  <he 
wrongfol  acts  or  omissions  of  the  dty  to 
properly  provide  an  ample  fund  to  care  for 
all  outstanding  bonds  and  Interest.  All  pay- 
ments have  been  made  as  contemplated  by 
Btatate.  No  apprehension  or  fear  that  future 
payments  will  not  be  made  has  been  sug- 
gested by  plaintiffs,, and  none  could  properly 
be  made,  for  no  presumption  exists  that  pub- 
lic ofllcers  will  Ignore  the  plain  provisions  of 
statute  or  refuse  to  perform  thdr  official 
duty.  Plaintiffs  have  not  shown,  nor  can 
they  show,  that  they  have  been  in  any  wise 
injured,  or  that  they  are  likely  to  be  injured, 
by  the  threatened  disbursement  of  these 
sums.  The  law  does  not  contemplate  any 
duty  on  the  part  of  the  dty,  outside  of  stat- 


utory provisional  looking  to  ttis  qtecnlatlva 
enhancement  of  the  market  value  of  these 
bonds.  Besides,  this  question  was  submitted 
to  the  court  as  a  fact  and  resolved  against 
the  contentions  of  plaintiffs,  and  we  have 
heard  of  no  suffident  reason  to  warrant  an 
interference  with  the  Judgment. 

From  a  careful  wnnlyBls  of  the  whole  case, 
after  due  consideration  of  plaintiffs'  claims, 
we  cannot  see  where  the  lower  court  erred  in 
its  Judgment.  It  therefore  becomes  unneces- 
sary to  give  consideration  to  the  other  ques- 
tions raised,  collaterally,  in  the  briefs  of  the 
parties. 

For  the  reasons  given,  the  Judgment  of  the 
district  court  of  Canadian  county  sboold  be 
affirmed. 

PER  CURIAM.   Adopted  In  wbol* 


(«1  Okl.  4U) 
CHICAGO,  R.  I.  A  P.  RY.  CO.  ▼.  EVANS. 
(Supr«me  Court  of  Oklahoma.    Veh.  10b  1914.) 

(Bvllaiv  5y  tk«  Oourt.) 

1.  Cakrixbs  ({!  238,  361*)— Ejection  oir  Tseb- 

PASSIB— LlABILITT  FOB  IKJTTBIES. 

A  person  who  enters  a  passenger  train  at  a 
station,  without  ticket  or  money  to  par  face,  for 
the  purpose  of  collecting  an  account  from  a  pas- 
senger on  such  train,  and  remains  on  the  train 
after  it  leaves  such  station,  is  not  a  passener, 
and  the  company,  through  its  servants  and  em- 
ployes, may  eject  him  from  the  train  at  a  prop- 
er place  for  failure  to  produce  a  ticket,  or  to 
pay  fare,  or  on  account  of  boisterous  conduct, 
and  the  company  is  not  liable  for  injury  result- 
ing to  such  passenger  when  only  such  foroe  is 
used  as  is  reaaonably  necessary  to  eject  Um  un- 
der the  rircumstances. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »978,  1409-1486,  1469,  1470,  1472- 
1476,  147&-1S01;  Dec  Dig.  H  238,  361.*] 

2.  Cabriebs  (f  282*)— EJjscnoif  or  Trespass- 
EBS— Liability  fob  Wanton  Ihxubies. 

A  railroad  company  is  liable  for  injury 
willfully  and  wantonly  inflicted  upon  a  tres- 
passer or  licensee  on  one  of  Its  passenger  trains. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1103, 1107,  1108,  1115,  1116;  Dec. 
Dig.  i  282.*] 

8.  Cabkiebs    ((  861*)— BJBonoR  OF  Passbn- 

QBB- IdABIUTT  FOB  WaNTON  INJ17B7. 

If.  in  ejecting  a  tresj^asser  or  licensee  from 
one  of  its  passenger  trains,  the  servants  and 
employes  of  the  company  use  more  force  than 
is  reasonably  necessary,  or  if  after  he  is  ejected 
they  wantonly  and  willfully  injure  him,  the 
company  is  liable  for  such  injury. 

[Ed.  Note.— For  other-  cases,  see  Carriers, 
Cent  Dig.  U  1409-1466,  146d,  1470,  147^ 
1476,  1478-lSOl;   Dec.  IMg.  {  361.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Seminole  County; 
Tom  D.  McKowen,  Judge. 

Action  by  Charley  Evans,  an  infant,  by 
C.  T.  Evans,  his  father  and  next  friend, 
against  the  Chicago,  Rock  Island  ft  Padflc 
Railway  Company.  Judgment  was  for  the 
plaintiff,  and  the  defendant  brings  error. 
Affirmed. 
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C  O.  Blake,  H.  B.  Low,  R.  J.  Boberts,  and 
W.  H.  Moore,  all  of  Bl  Reno,  for  plalntUt  In 
error.  B.  B.  Blakeney,  of  Muskogee,  G.  O. 
Crump,  of  HoIdenvUle,  A.  M.  Fowler,  of 
Wewoka,  and  J.  L.  Skinner,  of  HoldeuTlUe, 
for  defendant  In  error. 

UALBRAITH,  O.  Thla  was  an  action  In- 
stituted by  Charley  Bvans,  a  minor,  by  his 
father  and  next  friend,  for  damages  for  per- 
sonal Injuries  on  account  of  an  alleged  forci- 
ble and  wrongful  ejection  from  one  of  the 
defendant's  passenger  trains  between  Holden- 
Tllle  and  Wewoka,  Okl.  Issue  was  properly 
Joined,  and  there  waa  a  trial  to  the  court 
and  Jury  and  a  verdict  and  Judgjment  for 
the  plalntur  against  the  defendant  for  $1,- 
845,  ttom  which  an  appeal  was  properly  per- 
fected to  this  court  by  petition  in  error  and 
case-mada 

Error  Is  assigned  In  overruling  the  motion 
for  new  trial  and  in  rendering  Judgment  for 
the  plaintiff.  It  Is  urged  by  the  plaintiff  in 
error  that  the  trial  court  erred  in  its  instruc- 
tions to  the  Jury  and  in  refusing  to  give  a 
requested  instruction,  and  that  the  Judgment 
la  excessive. 

[1]  It  appears  from  the  evidence  that  the 
plaintiff,  who  was  a  young  man,  19  years  of 
age,  boarded  one  of  the  plalntifTs  passenger 
trains  at  Holdenvllle  for  the  purpose  of  col- 
lecting a  debt  from  one  Mike  %ran,  a  pas- 
senger on  said  train,  and  that  after  he  board- 
ed the  train  he  engaged  in  a  controversy 
with  Mike  Ryan,  and  the  train  pulled  out  of 
Holdenvllle  and  continued  on  its  Journey 
toward  Shawnee,  and,  when  some  tbzee  or 
four  miles  from  Holdenville^  the  plaintiff, 
still  engaged  in  his  controversy  with  Mike 
Ryan,  became  boisterous  and  was  creating  a 
disturbance  with  the  passengers  on  the  train, 
and,  the  conductor's  attention  being  then 
called  to  the  disturbance,  he  went  back  to 
the  part  of  the  train  where  the  plaintiff  and 
Ryan  were  and  attempted  to  quiet  the  plain- 
tiff. The  auditor  then  asked  plaintiff  for  his 
ticket  The  plaintiff  said  he  had.  no  ticket, 
"wasn't  going  anywhere,"  and  had  no  mon- 
ey to  pay  his  fare,  and  the  conductor,  then 
falling  to  quiet  blm,  gaye  the  signal  and 
stopped  the  train,  and  called  the  brakeman 
and  a  railroad  detective,  by  the  name  of 
Burnett,  to  assist  him,  and  proceeded  to  eject 
plaintiff  from  the  train.  The  plaintiff  put 
up  a  vigorous  flght,  but  was  finally  ejected, 
and  when  he  was  Jericed  from  the  steps  of 
the  car  to  the  ground  he  was  then  at  the 
top  of  an  embankment  or  fill,  variously  es- 
timated by  the  witnesses  from  10  to  20  feet 
deep.  A  witness  for  the  plalntitf  testified 
that  Burnett  then  grabbed  the  feet  of  the 
plaintiff  and  whirled  him  down  the  embank- 
ment The  brakeman  testified  for  the  de- 
fendant that  Burnett  pushed  the  plaintiff 
and  that  caused  him  to  roll  down  the  em- 
bankment At  any  rate,  he  rolled  down  to 
the  bottom  of  the  fllL    The  train  waa  then 


started,  and  a  physldan  who  waa  aboard  the 
train  suggested  to  the  conductor  that  for  the 
protection  of  the  company  and  plaintiff  he 
ought  not  to  be  left  in  that  place,  and  sug- 
gested that  the  train  be  backed  up  and  he  be 
placed  in  the  baggage  car  and  taken  to  the 
next  station,  which  was  Wewoka,  and  turn- 
ed over  to  the  authorities.  The  train  was 
then  stt^ped  and  backed  up,  and  the  plain- 
tiff was  helped  up,  or  got  up,  and  without 
assistance  walked  and  got  Into  the  baggage 
car,  and  rode  there  until  the  train  arrived  at 
Wewoka,  where  he  was  turned  over  to  the 
county  physician.  All  this  occurred  on  May 
26,  1909.  The  evidence  shows  that  on  Au- 
gust 2d  following  the  plaintiff  was  adjad8!ed 
insane  by  the  insanity  board  of  Pittsburg 
county,  where  his  father  resided  and  where 
he  was  taken  after  this  incident  and  sent  to 
the  insane  asylum  at  Norman,  where  he  was 
still  confined  at  the  date  of  the  trial,  Febru- 
ary 1,  1911.  It  was  contended  on  behalf  of 
the  plaintiff  that  the  force  and  violence  used 
in  ejecting  ''''"  from  the  train  and  after  he 
was  ejected  was  the  proximate  cause  of  his 
subsequent  Insanity. 

It  is  clear  from  the  testimony  tiuit  the 
plaintiff  was  not  a  passenger  on  the  defend- 
ant's train,  and  that  he  did  not  intend  to 
become  a  passenger  when  he  entered'  the 
train.  He  neither  purchased  a  ticket  before 
entering  nor  provided  hlmseU  with  'money 
to  pay  his  fare  from  the  station  where  he 
entered  to  the  next  station.  The  railroad 
company,  therefore,  did  not  owe  him  that 
high  degree  of  care  it  owes  a  passenger  on 
one  of  its  trains.  Its  servants  had  a  right 
to  eject  him  in  a  proper  manner  and  at  a 
proper  place  for  failure  to  pay  his  fare,  or 
to  produce  a  ticket,  and  on  account  of  the 
boisterous  conduct  and  annoyance  he  caused 
to  the  passengers  on  the  train.  Section  813, 
Rev.  li.  1910. 

[2,1]  In  instruction  No.  2,  complained  of 
by  tile  plaintiff  in  error,  the  court  told  the 
Jury  that  the  servants  of  the  defendant  had 
a  right  to  eject  the  plaintiff  from  the  train 
or  to  remove  him  from  the  passenger  car  to 
some  other  part  of  the  train,  but  in  ao  doing 
they  were  boimd  to  use  only  such  force  as 
was  reasonably  necessary  under  the  circum- 
stances to  remove  and  elect  him. 

In  the  third  instruction  of  the  court  to  the 
Jury,  also  complained  of  by  the  plaintiff  in 
error,  the  court  told  the  Jury,  In  effect  tiiat 
the  plaintiff  was  not  a  passenger  on  the 
train,  and  be  could  not  recover  for  such 
ejection  without  unnecessary  force. 

It  is  said  by  Commissioner  Sharp  in  O.,  R. 
I.  ft  P.  R.  Co.  V.  Stone,  34  Okl.  868,  126  Pac 
1122:  "Railroad  companies  are  bound  to 
exercise  their  dangerous  business  with  due 
care  to  avoid  injury  to  others;  and  when 
they  fall  to  do  so  they  are  liable  for  damages, 
even  to  a  trespasser,  who  has  not  been  guilty 
of  contributory  negligence.  White,  Personal 
Injuries  in  Railroads,  etc,  1075.    A  reckless 
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disregard  of  conaeqnences  may  be  so  great 
as  to  Imply  a  willingness  to  Inflict  an  Injury, 
such  as  to  entitle  a  trespasser  to  recover, 
although  there  is  no  actual  intent  to  harm 
him.  Id.  S  1078.  On  the  contrary,  it  is  the 
general  rule  that  the  railroad  company  is  not 
liable  to  a  trespasser  on  Its  property,  In  the 
absence  of  any  wantonness  and  willfulness 
or  gross  negligence.  Under  settled  rules  of 
public  policy,  railway  companies  are  not  to  be 
made  liable  for  injuries  received  by  trespass- 
ers upon  their  trains,  unless  the  injury  is 
inflicted  under  drcnmstances  indicating  wan- 
tonness or  willfulness  in  the  servants  of  the 
companies.  The  rule  seems  to  be  almost  uni- 
versally recognized  and  approved,  and  is  in 
consonance  with  reason  and  right"  See  cas- 
es cited. 

It  does  not  seem  to  be  material  in  this  case 
whether  the  plaintiff  was  a  trespasser  or  a 
licensee;  so  long  as  he  was  not  a  passenger, 
the  company's  duty  to  him  would  not  be  any 
different,  since  it  would  be  liable  for  injury 
wantonly  and  willfully  inflicted  upon  either 
trespasser  or  licensee. 

The  instruction  requested  by  the  plaintiff 
in  error  and  refused  by  the  court  was  as  fol- 
lows: "If  you  feel  and  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff  was  a 
trespasser  upon  the  passenger  train  of  the 
defendant,  then  the  defendant,  through  its 
employes  and  servants,  was  only  bound  to 
the  duty  of  not  willfully  and  intentionally 
injuring  the  plaintiff."  While  this  instruc- 
tion requested  by  the  plaintiff  in  error  was 
possibly  a  correct  statement  of  the  rule  of 
law  as  to  the  duty  a  carrier  owes  a  trespasser 
on  one  of  its  trains,  still,  if  the  court  in  its 
instructions  covered  this  duty  in  different 
language  and  in  different  form,  it  was  not 
prejudicial  error  to  deny  the  requested  in- 
struction. Finch  V.  Brown,  27  Okl.  217,  111 
Pae  391,  and  cases  cited. 

The  court  told  the  jury  In  Instruction 
No.  3  that  the  plaintiff  was  not  a  passenger 
on  defendant's  train,  and  that  the  defend- 
ant's servants  had  a  right  to  eject  him  with- 
out unnecessary  force,  and  that  he  was  not 
entitled  to  recover  for  such  ejection ;  ai^d  in 
Instruction  No.  2  told  the  jury  that  the  serv- 
ants of  the  plaintiff  in  error  had  a  right  to  re- 
move the  plaintiff  from  the  train  or  from  the 
passenger  car  to  some  other  part  of  the  train, 
but  that  in  so  doing  they  were  bound  to  use 
only  snch  force  as  was  reasonably  necessary 
under  the  circumstances.  The  Jury  doubtless 
understood  from  these  instructions  that  the 
company  was  not  authorized  to  use  wanton 
or  wiUfnl  violence  toward  the  defendant, 
even  though  he  were  a  trespasser,  and  that 
the  company  was  only  liable  for  injury  re- 
sulting from  wanton  and  willful  violence  used 
in  ejecting  the  plaintiff  from  the  train. 

The  instructions  of  the  court  to  the  jury 
seem  to  reasonably  cover  the  law  of  the  case 
and  the  respective  rights  and  duties  of  the 
parties  under  the  drcnmstances,  and  we  can- 


not hold  that  the  refusal  to  give  tbe  request- 
ed instruction  was  preJudidaL 

A  careful  reading  of  the  entire  record  con- 
vinces us  that  the  railroad  employes  did  not 
use  wanton  and  willful  force  in  ejecting  the 
plaintiff  from  the  train;  that  he  put  up  a 
vigorous  fight;  and  that  they  only  used  the 
necessary  force  to  overcome  his  resistance, 
but  that,  after  he  was  ejected  and  on  the 
ground  by  the  side  .of  the  car,  the  defendant's 
servant,  Burnett,  caught  him  by  his  feet  and 
turned  him  a  somersault,  causing  him  to  roll 
down  the  embankment  The  jury  may  have 
found  that  this  act  of  Burnett  was  wanton, 
willful,  and  unnecessary  violence,  and  if  they 
so  found,  under  the  law,  the  company  would 
be  liable  for  any  injuries  that  may  have  re- 
sulted to  the  plaintiff.  Moore  v.  A.,  T.  ft  8. 
F.  By.  Co.,  26  OkL  682,  110  Paa  1058;  Folley 
V.  C,  B.  I.  &  P.  By.  Co.,  16  OU.  82,  84  Pac. 
1090;  C,  B.  I.  &  P.  B.  Go.  V.  Badford,  36 
Okl.  667,  129  Pac.  884;  St  U  ft  8.  F.  B.  Co. 
V.  Lee,  37  Okl.  649,  132  Pac.  1072,  46  U  B. 
A.  (N.  S.)  367. 

It  is  also  urged  that  the  judgment  is  ex- 
cessive. While  the  evidence  fails  to  show 
that  the  plaintiff  suffered  any  great  bodily 
injury,  still  we  cannot  put  our  judgment  as 
to  the  amount  he  was  mtltled  to  recover 
against  that  of  the  jury.  He  suffered  some 
injury.  The  trial  court  in  instruction  No.  4 
gave  the  Jury  the  proper  rule  for  measuring 
his  injury  and  for  estimating  the  reasonable 
damage  resulting  therefrom.  The  jury  may 
have  found  that  the  plainttfTs  insanity  was 
due  to  heredity,  or  tliat  the  proximate  cause 
thereof  was  the  wanton  and  wlllfnl  act 
of  Burnett  in  tumbling  him  down  the  em- 
bankment after  his  ejectment  from  the  train. 

No  suffldent  reason  appears  for  disturbing 
the  finding  of  the  jury.  We  therefore  rec- 
ommend that  the  judgment  appealed  fh>m 
be  a£Brmed. 

PBBCUBIAM.    Adopted  in  whole. 


(42  OU.  M) 

JOHNSON  V.  FILTSCH  et  al. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

On  rehearing.  Judgment  of  trial  court 
modified  and  affirmed. 

For  former  opinion,  reversing  judgment 
for  plaintiffs,  see  37  Okl.  510, 138  Pac.  166. 

BBEWEB,  C.  On  May  20,  191S,  an  opin- 
ion was  handed  down  in  this  case  reversing 
and  remanding  same.  On  the  4th  day  of 
June,  1913,  a  petition  for  rehearing  was  filed, 
and  on  the  4th  day  of  November,  1913,  same 
was  granted.  Through  oversight  the  original 
opinion  has  been  published  in  the  official  re- 
ports (37  Okl.  510,  138  Pac.  165)  while  tbe 
case  was  still  pending  on  rehearing. 

Upon  a  reconsideration  of  the  case,  we 
have  come  to  the  condusion  that  our  original 
holding,  as  to  the  error  committed  by  Oie 
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trial  court  In  canceling  the  note  owned  by  the 
Flrert  National  Bank,  which  was  not  a  party 
to  the'  suit,  was  correct,  for  the  reasons 
therein  stated,  yet  that  this  error  did  not  re- 
quire a  reTersal,  but  that,  upon  the  contrary, 
the  ends  of  justice  will  be  better  served  by 
modifying  the  Judgment  of  the  trial  court, 
by  striking  therefrom  that  part  of  the  order 
and  decree  relating  to  the  $500  note  owned 
by  the  bank,  and  afiSrmlng  the  Judgment  in 
all  other  regards;  and  the  former  decision 
is  modified  and  corrected  to  that  extent 

PER  CURIAM.    Adopted  in  whola 


(41    OU.   40» 

PROCHNATJ  T.  MARTIN. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(ByUahui  iy  the  Court.) 

1.  StTTFICIENCT   01   PBTITION. 

Petition  examined,  and  held  to  cleaily  state 
a  cause  of  action. 

2.  Appkai.  and  Erkob  (S  563*)  —  Pkksxnta- 

TION  FOB  RkVIKW— TBANSOBIPT. 

Errors  alleged  to  have  occurred  during  the 
trial  cannot  be  brought  here  for  review  on  a 
transcript.  They  must  be  preserved  and  pre- 
sented here  by  bill  of  exceptions  or  case-made. 
[Ed.  Note. — For  othfer  cases,  see  Appeal  and 
Error,  Gent  IHg.  H  2401,  2462,  2465-2471 ; 
Dec.  Dig.  I  553.*) 

On  rehearing.  Judgment  for  plaintiff  af- 
finned. 

For  former  opinion  dismissing  the  appeal, 
see  125  Pac.  461. 


BREWER,  0.  This  cause  was  dismissed  by 
this  court  In  a  former  opinion  (125  P.  461), 
for  the  reason  that  the  final  Judgment  had 
not  been  brought  Into  the  record.  Since 
then  the  parties  by  agreement  have  been 
permitted  to  amend  by  bringing  the  Judg- 
ment into  the  record,  which  is  here  certi- 
fied as  a  transcript  The  errors  assigned 
are:  First  that  the  petition  filed  in  this 
case  does  not  state  a  cause  of  action.  Sec- 
ond, error  in  overruling  the  motion  for  new 
trial. 

[2]  The  second  error  alleged  cannot  be 
considered  on  transcript  None  of  the  evi- 
dence is  before  the  court  To  have  con- 
sidered -matters  occurring  at  the  trial  the 
proceedings  thereof  must  be  preserved  and 
presented  here  for  review  on  bill  of  excep- 
tions or  case-made.  Simpson  v.  Henderson- 
Sturges  Piano  Co.,  31  Okl.  623,  122  Pac.  W4 ; 
St  L.  &  S.  F.  Ry.  Co.  v.  McCoUum  &  Baker, 
23  Okl.  899,  101  Pac.  1120. 

[1]  The  first  ground  alleged  as  error  Is 
not  sound.  We  have  examined  the  petition 
carefully,  and  think  it  very  Clearly  and 
unquestionably  states  a  cause  of  action.  A 
very  close  study  of  appellant's  contentions  In 
the  brief  and  the  one  authority  he  cites  fails 
to  shake  this  conclusion.  To  set  the  petition 
out  and  discuss  it  would  serve  no  good  pur- 


pose, as  no  new  or  Interesting  qnastion  Is 
presented. 
The  cause  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whola 


(40   OU.  406) 

HOMER  et  aL  v.  McCURTAIN. 

(Supreme  Court  of  Oklahoma.    Jan.  13,  1914. 

Rehearing  Denied  Feb.  17,  1914.) 

(Byttahut  hy  tAe  Court.) 
Indians   (|  28*)— Judgment  (8   475*)— Wnx 

CONTBST— JUBISDICTION. 

Whether  the  will  of  a  fuU-blood  Indian 
who  disinherits  her  spouse  is  acknowledged  by 
a  judge  of  the  United  States  Court,  or  United 
States  commissioner,  or  a  judge  of  the  county 
court  pursuant  to  Act  Cong.  April  26,  1906, 
c  1876,  S  23,  34  Stat  145,  is  a  question  which 
involves  the  due  execution  and  attestation  of 
the  will,  over  which  the  county  court  has  ju- 
risdiction in  the  contest  proceeding  provided  for 
by  section  5157,  Comp.  Laws  Okl.  1909,  after 
the  will  is  presented  for  probate  and  the  deci- 
sion of  that  court  upon  that  question,  uuless 
appealed  from,  is  final  and  is  not  suUect  to 
collateral  attack  in  a  suit  in  partition  filed  by 
the  spouse,  wherein  it  is  alleged  that  the  will 
is  void  as  to  him  on  account  of  noncompliance 
with  the  federal  statute  in  that  respect 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  |  21;  Dec.  Dig.  {28;*  Judgment 
C!ent  Dig.  {  910;   Dec.  Dig.  {  476.*] 

Error  from  District  C!ourt,  Bryan  County ; 
A.  H.  Ferguson,  Judge. 

Action  by  Joshua  McCurtain  against  Aaron 
H.  Homer  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Reversed 
and  remanded. 

J.  M.  Humphreys,  of  Atoka,  for  plaintiffs 
in  error.  McPherren  dc  Cochran  and  Chas. 
P.  Abbott  aU  ot  Durant,  for  defendant  in 
error. 

KANE,  J.  This  was  a  suit  commenced  by 
the  defendant  in  error,  plaintiff  below, 
against  the  plaintiffs  in  error,  defendants  be- 
low, for  the  purpose  of  partitioning  certain 
real  estate.  The  plaintiff  claimed  to  be  the 
owner  of  an  undivided  one  half  interest  in  a 
certain  tract  of  land  by  inheritance  from  his 
deceased  wife,  Zerena  McCurtain,  and  that 
the  defendants,  who  were  also  heirs  of  the 
deceased  wife  were  entitled  to  the  other  un- 
divided half.  The  defendants,  by  way  of  an- 
swer, alleged  in  substance  that  said  Zerena 
McCurtain  had,  prior  to  her  deatih,  by  her 
last  will  and  testament  bequeathed  to  said 
plaintiff  the  sum  of  II,  and  no  more,  and 
that  by  said  last  vrlll  and  testament  she  be- 
queathed the  balance  of  her  property,  includ- 
ing the  land  in  controversy,  to  the  defend- 
ants; that  said  will  was  duly  made  and  ex- 
ecuted on  the  10th  day  of  July,  1906,  and  on 
the  30th  day  of  August  1908,  said  Zerena 
McCurtain  died;  that  on  the  7th  day  of  No- 
vember, 1908,  said  will  was  probated  by  the 
county  court  of  Atoka  county,  the  county 
wherein  said  land  was  situated;    that  said 


nt!.er  v'lues  aee  sama  topic  and  (ecUon  NUMBER  In  Deo.  Dig.  4b  Am.  Dig.  K«7-No.  BerlM  *  Rap'r  IndexM  t 

Digitized  by  CjOOQIC 


808 


188  PAOIFIO  BIDPOBTBR 


((McL 


plaintiff  ai>peared  In  said  conrt  for  the  pnr- 
pose  of  contesting  said  will  and  filed  there- 
in his  contest,  which  said  contest  was  by  the 
court  dismissed  and  said  will  admitted  to 
probate  and  declared  to  he  a  valid  and  sub- 
sisting will ;  and  that  said  last  will  and  tes- 
tament was  ordered  to  be  recorded  and  de- 
clared to  pass  both  real  and  personal  estate 
of  said  decedent,  Zerena  McCurtaln;  that 
said  plaintiff  did  not  appeal  from  said  Judg- 
ment of  said  county  court,  and  that  after- 
wards the  estate  of  said  Zerena  McCurtain, 
deceased,  was  distributed  by  said  probate 
court,  pursuant  to  the  terms  of  said  will; 
that  said  plalntUf  ought  not  to  be  permitted 
to  say  that  said  premises,  or  any  part  there- 
of, belong  to  him  for  the  reason  that  be  ap- 
peared and  contested  said  wUl,  and  that 
said  judgment  was  given  against  him  In  the 
county  court  of  Atoka  county;  that  he  did 
not  api>eal  therefrom,  and  said  Judgment, 
therefore.  Is  a  valid  and  subsisting  judgment 
on  the  records  in  the  county  court  of  said 
county,  and  that  said  judgment  was  duly  giv- 
en on  the  merits  of  said  case  and  duly  con- 
sidered In  favor  of  the  defendants.  Thereaft- 
er a  general  demurrer  was  sustained  to  the 
answer  of  the  defendants,  and,  declining  to 
plead  further,  judgment  was  rendered  against 
them,  as  prayed  for  by  plalntlft,  to  reverse 
which  this  proceeding  In  error  was  com- 
menced. 

The  proceeding  is  clearly  a  collateral  at- 
tack upon  the  proceedings  of  the  county  court 
in  relation  to  the  will,  and,  in  our  Judgment, 
It  was  error  to  sustain  the  demurrer  to  the 
answer  setting  up  an  estoppel.  Counsel  for 
defendant  In  error  state  the  propositions  of 
law  Involved  as  follows :  "There  is  no  ques- 
tion of  fact  involved  in  this  appeal  and  but 
one  question  of  law.  The  question  of  law  is : 
Was  the  order  of  the  county  court  of  Atoka 
county,  Okl.,  admitting  the  will  to  probate 
over  the  protest  of  the  plaintlfF,  an  adjudica- 
tion of  the  question  as  to  whether  or  not  the 
said  Zerena  McCurtain  had,  by  the  provisions 
of  the  said  will,  so  devised  her  said  real 
estate  as  to  disinherit  the  plaintiff,  contrary 
to  the  Act  of  Congress  of  April  26,  1906  (34 
Stat  145,  c.  1876,  $  23),  which  provided  that: 
'Every  person  of  lawful  age  and  sound  mind 
may,  by  last  will  and  testament,  devise  and 
bequeath  all  his  estate,  real  and  personal, 
and  all  Interest  therein,  provided  that  no  will 
of  a  full-blood  Indian,  devising  real  estate, 
shall  be  valid.  If  said  last  will  and  testament 
disinherits  the  parents,  wife,  spouse  or  chil- 
dren of  such  full-blood  Indian,  unless  ac- 
knowledged before  and  approved  by  a  judge 
of  the  United  States  Court  for  the  Indian 
Territory  or  a  United  States  commissioner.' " 
The  question  propounded  by  counsel  must  be 
answered  In  the  afilrmative.  By  section  13, 
art  7,  Williams'  Const,  the  general  juris- 
diction of  the  probate  court  was  conferred 
upon  county  courts.  Said  section  also  pro- 
vides In  effect  that  the  county  court  shall 
prabate  wills,  transact  all  business  apper- 


taining to  the  business  of  deceased  persons, 
including  the  sale,  settlement  partition  and 
distribution  of  the  estates  thereof.  Section 
6145,  Comp.  Laws  Okl.  1909,  requires  the 
custodian  of  a  will  to  deliver  the  same  to  tha 
county  court  for  probate.  Section  5146  t>re- 
scrlbes  who  itaay  petition  the  court  for  ttaa 
probate  of  a  will.  The  requisites  of  the  peti- 
tion are  stated  In  section  5147;  section  5150 
provides  for  hearing  the  petition  and  the 
form  of  notice  to  be  given;  section  5154 
provides  for  contesting  wills,  and  section 
6157  prescribes  the  proceeding  when  the  pro- 
bate of  a  will  Is  contested.  The  latter  section 
provides : 

"If  any  one  appears  to  contest  the  will,  he 
must  file  written  grounds  of  opposition  to  the 
probate  thereof,  and  serve  a  copy  on  the  pe- 
titioner and  other  residents  of  the  county 
interested  in  the  estate,  any  one  or  more  of 
whom  may  demur  thereto  upon  any  of  the 
grounds  of  demurrer  allowed  by  law  in  civil 
actions.  If  the  demurrer  be  sustained,  the 
court  must  allow  the  contestant  a  reasonable 
time,  not  exceeding  ten  days,  within  which 
to  amend  his  written  opposition.  If  the  de- 
murrer Is  overruled,  the  petitioner  and  oth- 
ers interested  may  jointly  or  separately  an-, 
swer  the  contestant's  grounds,  traversing  or 
otherwise  obviating  or  avoiding  the  objec- 
tions. Any  issues  of  fact  thna  raised,  in- 
volving : 

"(1)  The  competency  of  the  decedent  to 
make  a  last  vrlll  aud  testament 

"(2)  The  freedom  of  the  decedent  at  the 
time  of  the  execution  of  the  will  from  duress, 
menace,  fraud,  or  undue  influence. 

"(3)  The  due  execution  and  attestation  of 
the  will  by  the  decedent  or  subscribing  wit- 
nesses; or, 

"(4)  Any  other  questions  substantially  af- 
fecting the  validity  of  the  will  must  be  tried 
and  determined  by  the  court  On  the  trial 
the  contestant  Is  plaintiff,  and  the  petitionfer 
is  defendant" 

Section  5166  provides  for  contesting  a  will 
after  probate  upon  the  following  grounds: 

"(1)  That  a  will  of  a  later  date  than  the 
one  proved  by  the  decedent  revoking  or 
changing  the  former  will,  has  been  discover- 
ed, and  Is  offered;  or, 

"(2)  That  some  Jurisdictional  fact  was 
wanting  In  the  former  probate;  «r, 

"(3)  That  the  testator  was  not  competent, 
free  from  duress,  menace,  fraud,  or  undue 
influence  when  the  will  allowed  was  made; 
or, 

"(4)  That  the  former  will  was  not  duly  ex- 
ecuted and  attested." 

Section  5172  provides  that  if  any  person 
after  the  probate  of  a  will  contests  the  same 
or  the  validity  thereof,  the  probate  of  the 
will  Is  conclusive,  saving  to  Infanta  and  per- 
sons of  unsound  mind  a  like  period  of  one 
year  after  their  respective  disabilities  are 
removed. 

It  is  quite  clear  that  the  foregoing  consti- 
tutional   provisions    and    legislative   enact- 
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ments  constitute  a  comprebenslTe  sctieme  for 
the  Jadldal  settlement  of  many  questions  re- 
lating to  the  wills  of  decedents.  We  cannot 
readily  call  to  mind  anything  affecting  the 
validity  of  a  will  that  cannot  be  tried  by  the 
county  court  under  some  of  the  grounds  for 
contest  provided  by  sections  5157,  supra,  or 
6166,  snpra.  Certainly  the  questions  sought 
to  be  raised  by  this  collateral  attack  could 
bave  been  adjudicated  under  either  the  third 
or  fourth  subdivision  of  section  5157. 

Whether  a  will  is  acknowledged  before  or 
approved  by  a  judge  of  the  United  States 
Court  for  the  Indian  Territory,  or  a  United' 
States  commissioner,  or  a  Judge  of  a  county 
court  of  the  state  of  Oklahoma,  involves  the 
question  of  due  execution  and  attestation, 
and  must  have  been  passed  upon  adversely 
to  the  defendant  in  error  in  the  contest  in- 
stituted by  him  in  the  county  court  As  no 
appeal  was  taken  from  the  action  of  the 
county  court  in  the  contest  proceeding,  the 
order  entered  therein  must  be  held  to  be 
final  as  against  this  collateral  attack.  There 
seems  to  be  no  escape  from  this  conclu- 
sion. Ward  v.  Bd.  of  Com'rs  of  Logan 
County,  12  Okl.  267,  70  Pac.  378,  was  a  col- 
lateral attack  upon  a  will  in  the  form  of  an 
action  in  ejectment,  upon  the  ground,  among 
others,  that  the  paper  purporting  to  be  the 
last  wUl  and  testament  was  not  duly  execut- 
ed. It  was  held :  "Where  the  probate  court, 
having  Jurisdiction  of  the  probate  of  a  will 
admits  such  will  to  probate,  and  such  order 
and  Judgment  become  final,  it  cannot  be  at- 
tacked collaterally  In  the  district  court  in  a 
suit  in  ejectment  brought  by  the  heirs  to 
dispossess  the  devisee  under  the  wlU  of  real 
estate  devised  to  him  by  the  terms  of  such 
will."  Other  cases  in  point  are:  State  v. 
McGlynn,  20  Cat  233,  81  Am.  Dec.  118; 
Schultz  V.  Schultz,  10  Gii:i.  (Va.)  368.  The 
latter  case  is  fully  annotated  in  60  Am.  Dec. 
885,  where  the  authorities  are  fully  col- 
lected. 

The  Judgment  of  the  court  below  is  there- 
fore reversed  and  remanded,  with  direction 
to  proceed  in  conformity  with  this  opinion. 
AU  the  Justices  concur. 


(40  OU.   371) 

BLEECKER  V.  MILLER  et  aL 

(Supreme  Court  of  Oklahoma.    Feb.  10,  1014.) 
(Syllalut  hy  the  Court.) 

1.  PARTNER.SniP    ({    64*)— FlCTmODS    NAJIK— 

Compliance  with  Statute— Rionx  to  Sue. 
John  H.  Miller  and  D.  C.  Miller,  as  a 
partnership  under  the  firm  name  and  style  of 
John  H.  Miller  Company,  commenced  a  suit 
against  defendant  for  commisEion;  defendant 
answered,  setting  ap  that  plaintiffs  were  trans- 
acting business  in  tola  state  in  the  name  of  tl;e 
John  H.  Miller  Company,  and  that  the  same  is 
a  fictitiotts  name  and  designation,  not  showing 
the  names  of  the  persons  interested  in  such 
partnership,  and  that  the  plaintiffs  had  failed 
to  file  with  the  clerk  of  the  district  court  a  cer- 
tificate stating  the  names  in  full  of  the  mem- 


bers of  the  partnership,  etc.,  and  that  they  had 
failed  to  publish  the  same,  ss  required  by  sec- 
tions 5023  and  5026,  Comp.  Laws  1000;  there- 
after, and  a  long  time  before  the  day  of  the 
trial,  plaintiffs  complied  with  said  statute  and 
filed  a  reply  in  this  case,  setting  up  said  facts. 
BeU,  to  be  a  sufficient  compliance  with  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  ii  87-01;  Dec.  Dig.  {  64.*] 

2.  Bboeers  (i  40*)— RiOHT  to  Coioiission- 
Pebfobmanob  or  Sbbvioes— Acoeftanok  or 

OrFKB. 

Where  the  seller  offers  to  take  $26,000 
cash  for  bis  property  with  A'pril  rents  to  bis 
account  and  10  per  cent  of  sale  to  be  i^aid 
when  agreement  is  signed,  and  thereafter  wires 
his  broker:  "We  understand  you  cannot  sell 
per  offer.  Wire  answer,  urgent,"  to  which  the 
broker  replies  l}y  wire  on  the  same  day,  "Deal 
O:  K.  Letter  follows,"  and  the  letter,  mailed 
on  the  same  day,  is  as  follows:  "My  party  wlr> 
ed  me  this  morning  from  Fort  Smith  that  ev- 
erytblng  was  satisfactory,  and  that  she  would 
be  here  Thursday  to  close  np  deal.  She  has 
considerable  interests  in  Fort  Smith,  and  it  will 
probably  take  her  sonie  few  days  to  get  her 
money  together.  She  has  called  her  money  in 
here,  and  if  she  has  no  trouble  it  will  be  in 
by  the  middle  of  the  week;  however,  Jnst  as 
soon  as  she  reaches  here  deposit  of  $2,600.00 
frill  be  made  and  also  contract  signed.  She 
wishes  abstract  sent  on  at  once.  In  case  she 
should  fail  to  get  all  her  money  in  would  you 
accept  $25,000.00  half  down  and  balance  in  one 
year  at  8  per  cent  interest.  She  objects  to 
turning  over  the  April  rents  and  feels  that  you 
should  not  ask  this.  WiU  the  deed  have  to  be 
tiigned  by  both  members  of  your  firm?  I  will 
secure  deposit  and  have  contract  signed  as  soon 
as  she  reaches  here,"  held,  to  be  an  unqual- 
ified acceptance,  and  the  statements  therein, 
relative  to  one  year's  time  on  balance  and 
the  April  rents,  refer  to  new  terms,  not  as  part 
of  the  contract,  but  as  favors  asked  of  the 
seller,  to  be  granted  or  withheld  at  his  option, 
and  in  no  way  invalidating  the  acceptance. 

{Ed.    Note.— For    other   cases,    see    Brokers, 
Cent.  Dig.  Si  70-72 ;   Dec  Dig.  i  40.*] 

3.  Trial  (|  260*)- Refusal  of  iNSTBTTonoNS 
Covebed. 

Instructions  examined,  and  those  given  by 
the  court  held  to  embody  the  law  as  stated  in 
the    instructions    requested    and    refused. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  433,  434;   Dec.  Dig.  §  260.*] 

4.  Tbial  (§  102*)  —  iNSTBUonoNB- Aaauicp- 
moN  OF  Fact— Undisputed  Evidence. 

Where  a  material  fact  is  conclusively 
shown  by  undisputed  evidence,  then  the  giving 
of  an  instrnction  which  assumes  that  such  fact 
has  been  established  is  not  error  safBcient  to 
justify  a  reversal  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  300-314;  Dec.  Dig.  i  192.*] 

5.  Bbokeb8>({  63*)— Right  to  Commission- 
Pebfobmance  of  Sebvices  —  Default  of 
Principal. 

Where  a  real  estate  broker  furnishes  a 
purchaser  ready,  willing,  and  able  to  buy  up- 
on the  terms  and  conditions  proposed  by  the 
seller,  such  agent  has  earned  his  commission, 
and  if  thereafter  the  seller  refuses  to  comply 
with  his  contract  the  agent  is  not  required 
thereafter  to  procure  or  tender  to  the  seller 
an  enforceable  contract. 

[Ed.   Note— For   other   cases,   see   Brokers, 
Cent  Dig.  i!  70,  81,  04-86;   Dec.  Dig.  i  63.*) 

Error  from  District  Court,  Tulsa  County ; 
L.  M.  Poe,  Judge. 
Action  by  John  H.  Miller  and  another,  a 
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partnership,  etc.,  against  T.  Bache  Bleecker. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

B.  T.  Hainer,  H.  M.  Martin,  Chas.  E.  Bnsh, 
and  John  Y.  Marry,  Jr.,  all  of  Tulsa,  for 
plaintiff  in  error.  Davidson  &  Williams,  of 
Tulsa,  for  defendants  in  error. 

LOOFBOURKOW,  J.  In  this  opinion  the 
plaintiff  in  error  will  be  hereafter  referred 
to  as  defendant,  and  the  defendants  in  error 
as  the  plaintiffs.  The  petition  of  plaintiff 
alleges,  in  substance,  that  plaintiffs,  John  H. 
Miller  and  D.  C.  Miller  are  now,  and  were  at 
the  times  hereinafter  mentioned,  a  partner- 
ship doing  business  in  the  city  of  Tulsa,  OkL, 
under  the  firm  name  and  style  of  the  John 
H.  Miller  Company;  that  at  and  before  the 
institution  of  this  suit  their  business  was 
that  of  buying  and  selling  real  estate  on  com- 
mission; that  defendant,  on  or  about  the 
20tb  day  of  October,  1908,  listed  with  them 
for  sale  certain  real  estate  located  in  Tulsa, 
OkL,  and  agreed  to  pay  them  the  reasonable 
commission  for  such  sale  if  they  should  be 
able  to  negotiate  same;  that  said  plaintiffs 
found  a  purchaser  ready,  willing,  and  able 
to  buy  the  said  premises  at  the  price  named 
by  defendant,  and  that  the  said  plaintiffs 
thereupon  communicated  said  offer  to  de- 
fendant before  said  contract  had  been  termi- 
nated or  withdrawn;  that  defendant  refused 
and  failed  to  carry  out  the  contract  of  sale; 
and  plaintiff  asked  Judgment  in  the  sum  of 
$650,  with  Interest  In  said  petition  there 
is  set  out  copies  of  certain  letters  and  tele- 
grama  transmitted  by  the  parties  to  each 
other  in  this  transaction.  Defendant  an- 
swered said  petition,  admitting  that  plain- 
tills  John  H.  MiUer  and  D.  C.  Miller,  at  the 
time  mentioned  in  their  petition,  were  a  part- 
nership doing  business  in  the  dty  of  Tulsa, 
Okl.,  under  the  name  and  style  of  the  John 
H.  Miller  Company;  defendant  admitted  all 
of  the  transactions  referred  to  in  the  petition 
that  were  had  by  and  between  the  said 
plaintiffs  as  a  copartnership  and  the  defend- 
ant, and,  further  answering,  set  up  a  general 
denial  of  all  of  the  allegations  contained  in 
the  petition  not  specifically  admitted  to  be 
true,  but  admitting  the  ownership  of  the 
property  and  the  correspondence  by  telegrams 
and  letters  as  set  up ;  by  way  Of  special  de- 
fense defendant  alleged,  in  sui>8tance,  that 
plaintiffs  at  all  times  were  transacting  busi- 
ness in  the  state  of  Oklahoma  under  a  fic- 
titious name  and  designation,  not  showing 
the  names  of  the  persons  interested  in  the 
partnership  of  such  business,  and  that  the 
partners  had  failed  and  neglected  to  file  with 
the  clerk  of  the  district  court  a  certificate 
stating  the  names  in  full  of  the  members  of 
the  partnership,  with  places  of  residence,  and 
toat  they  had  failed  to  publish  the  same  as 
teqnlred  by  sections  6023  and  5025,  Comp. 
tiawB  1909;  that  the  plaintiffs  have  failed  to 
comply  with  the  statute  In  such  cases  made 


and  provided,  and  that  they  are  not  author- 
ized to  maintain  any  action  on,  or  on  account 
of,  said  alleged  contract  made  and  had  in 
their  partnership  name;  defendant  farther 
alleges  that  in  said  letters  there  was  no 
specific  acceptance  of  plaintiffs'  offer,  and 
that  the  plaintiffs'  alleged  purchaser  object- 
ed to  the  terms  of  defendant's  offer,  and  ob- 
jected to  the  requirement  that  defendant 
should  receive  the  April  rent  on  said  prop- 
erty; further  answering,  defendant  alleges 
and  says  that  the  plaintiffs  at  no  time  ac- 
cepted defendant's  offer  to  sell  the  said  prem- 
ises until  after  the  defendant  bad  sold  the 
same  to  other  parties  and  had  notified  the 
plaintiffs  of  such  sale.  Thereafter,  on  April 
8,  1911,  plaintiffs  filed  the  following  re- 
ply :  "Now  comes  the  plaintiffs  and  for  their 
reply  herein,  avers  that  since  the  institution 
of  this  action,  namely  June,  1910,  the  plain- 
tiffs filed  with  the  clerk  of  the  district  court 
of  Tulsa  county,  OkL,  which  county  was  and 
is  the  principal  place  of  business  of  said  part- 
nership, a  certificate  stating  the  names  In  toll 
of  each  member  of  the  said  partnership,  to  wit, 
John  Hamilton  Miller  and  Darrell  Cleveland 
Miller,  and  their  respective  places  of  resi- 
dence, to  wit,  Tulsa,  Tulsa  county,  Okl.  The 
plaintiffs  aver  that  said  certificate  was  pub- 
lished once  a  week  for  four  consecutive 
weeks  in  the  Tulsa  Democrat,  a  dally  news- 
paper published  in  the  city  of  Tulsa,  county 
of  Tulsa,  state  of  Oklahoma;  that  said  cer- 
tificate was  pablisbed  in  said  paper  on  June 
23,  June  30,  July  7,  and  July  14,  1910. 
Wherefore,  the  plaintiffs  pray  as  in  their 
petition,  original  and  as  amended." 

[1]  Under  the  first  assignment  of  error  the 
defendant  contends  that  the  partnership  do- 
ing business  under  the  name  and  style  of  the 
John  H.  Miller  Company  is  a  fictitious  name 
or  designation,  not  showing  the  names  of  the 
persons  Interested  as  partners  in  such  busi- 
ness, and  further  contends  that  the  filing 
of  the  statement  and  making  of  the  publica- 
tion as  alleged  in  the  reply  after  the  institu- 
tion of  the  suit  does  not  cure  their  failure 
to  do  so  prior  to  the  commencement  of  the 
action.  In  the  case  of  W.  K.  Patterson  and 
N.  H.  Patterson,  Partners,  as  the  Patterson 
Furniture  Company  v.  Byers,  17  Okl.  633,  89 
Pac.  1114,  10  Ann.  Cas.  810,  It  is  held  that 
such  firm'  name  is  not  a  fictitious  one  and  in 
support  of  that  holding  .under  similar  stat- 
utes, the  court  cites  Pendleton  et  aL  v.  Cline 
et  aL,  85  CaL  142,  24  Pac.  659;  McLean  et  aL 
V.  Crow,  88  CaL  644,  26  Pac.  696;  Guitennan 
Bros.  V.  Wishon,  21  Mont  468,  64  Pac.  666; 
Carlock  et  aL  v.  Cagnacd,  88  CaL  600,  26 
Pac.  697.  Also  Zimmerman  v.  Erhard,  83 
N.  Y.  74,  38  Am.  Rep.  396,  J.  Zimmerman  & 
Co.  being  a  partnership  composed  of  J.  Zim- 
merman and  Mary  Zimmerman,  his  wife, 
held  not  a  fictitious  designation.  But  U  John 
H.  Miller  Company  is  a  fictittous  name  or 
designation,  not  showing  the  names  of  the 
persons  Interested  as  partners  in  such  busl- 
oesB,  was  not  the  statute  fully  complied  with 
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by  the  filing  ot  the  cerUflcate  and  making  the 
publication,  as  alleged  in  the  reply?  Coun- 
sel for  defendant  say  It  is  not,  and  call  our 
attention  to  Baker  ▼.  It.  C.  Van  Ness  &  Co., 
25  OkL  34,  105  Pac.  660.  This  latter  case 
is  not  In  point,  for  the  reason  that  when 
the  special  defense  of  failure  to  comply  with 
sections  5023  and  5025,  supra,  was  filed,  the 
plaintiff  failed  and  neglected  to  file  a  reply, 
and,  not  having  done  so,  the  allegatlou  of 
the  new  matter  in  the  answer,  charging  that 
L.  O.  Van  Ness  &  Co.  was  a  fictitious  name, 
and  that  such  firm  had  not  complieu  with 
sections  5023  and  5025,  supra,  was  uncon- 
trovertcd,  and  such  answer  therefore  con- 
stituted a  complete  defense  to  the  action,  and 
for  that  reason  the  Judgment  in  favor  of  L. 
C.  Van  Ness  &  Co.  was  contrary  to  law.  In 
Choctaw  Lumber  Co.  v.  Gilmore,  11  Okl.  462, 
68  Pac.  733,  the  petition  was  filed  October  8, 
1901,  and  on  the  same  day  certificate  required 
by  section  5023,  supra,  was  filed  with  the 
derk  of  the  district  court,  and  on  the  same 
day  publication  commenced,  and  the  case 
was  tried  on  November  1,  1901;  so  that  the 
publication  for  four  successive  weeks  had  not 
been  made  prior  to  the  day  of  the  trial,  and 
the  court  dismissed  the  action,  citing  in  sup- 
port of  its  decision  Byers  et  aL  v.  Bourret, 
64  Cal.  73,  28  Pac.  61.  In  the  latter  case  the 
court  found  that  at  the  time  the  action  was 
commenced  plaintiffs  had  not  filed  or  publish- 
ed the  certificate  of  partnership  required  by 
law,  but  that  on  the  7th  of  December,  1882, 
they  did  so  file  and  commence  publication; 
that  the  trial  was  had  on  the  15th  of  Decem- 
ber, 1882;  so  that  In  that  case  the  four 
weeks'  publication  had  not  been  made  prior 
to  the  day  of  the  trlaL 

In  the  case  of  Nicholson  et  al.  v.  Auburn 
Gold  M.  &  M.  Co.,  6  Cal.  App.  547,  92  Pac. 
651,  Involving  the  same  statute,  the  petition 
was  filed  November  7,  1905 ;  the  first  publica- 
tion of  the  certificate  of  copartnership  was 
on  November  4,  1905,  the  last  publication 
oeing  December  2,  1005.  The  answer  plead- 
ing this  statute  in  abatement  was  filed  De- 
cember 19,  1905.  In  that  case  the  plea  in 
abatement  was  not  interposed  until  after  the 
publication  had  been  completed.  The  court 
held  that  the  plea  in  abatement  was  not 
good,  and  in  concluding  the  opinion,  said: 
"Furthermore,  we  think  the  statute  was  suf- 
ficiently complied  with  though  the  publication 
was  not  completed  before  the  commencement 
of  the  action." 

In  Malfa  et  aL  v.  Crisp,  52  Wash.  609,  100 
Pac.  1012,  under  a  statute  similar,  Frank 
Malfa  and  William  Malfa,  copartners  as  F. 
Malfa  «  Son,  on  September  18,  1907,  com- 
menced an  action  against  William  F.  Crisp; 
they  did  not  allege  in  their  petition  the  com- 
pliance with  the  law  relative  to  publication 
and  filing  of  certificate  of  partnersldp,  and 
Crisp  demurred  to  the  petition;  his  demur- 
rer was  overruled,  and  he  answered  in  the 
case  Instead  of  standing  on  the  demurrer; 
afterwards,  on  December  7,  1907,  the  plain- 


tiffs filed  the  certificate  required  and  ob- 
tained leave  of  the  court,  and  pleaded  such 
filing  in  a  supplemental  petition,  which  was 
filed  December  10, 1907,  long  before  the  trial, 
which  occurred  in  February,  1908.  The 
court,  in  the  opinion  states:  "No  practical 
advantage  could  have  been  secured  to  the 
appellant  by  dismissing  it  (that  is,  sustain- 
ing the  plea  in  abatement  and  dismissing 
the  case).  Had  such  an  order  been  entered, 
the  respondents  could  have  immediately  in- 
stituted, and  would  have  successfully  prose- 
cuted, another  action  to  foreclose  the  same 
lien.  No  good  purpose  would  have  been 
subserved  by  nonsuiting  them,  and  by  thn>w- 
Ing  them  out  of  court  with  costs  imposed, 
and  then  permitting  them  to  return  with  the 
same  cause  of  action.  We  are  of  the  opinion 
that  for  the  purpose  of  maintaining  this  ac- 
tion they  substantially  complied  with  the 
spirit  of  the  statute  by  filing  their  certifi- 
cate, and  by  pleading  the  same  before  trfiil, 
and  before  their  right  of  action  had  been 
barred  by  lapse  of  time." 

In  Sutton  &  Co.  v.  Coast  Trading  Co.,  49 
Wash.  694,  96  Pac.  429,  Sutton  &  Co.  en- 
tered into  a  contract  on  August  5,  1907; 
the  certificate  required  by  the  statute  wfi 
not  filed  until  October  11,  1907.  The  court 
held  that  the  failure  to  file  certificate  prior 
to  making  the  contract  did  not  invalidate 
the  contract. 

The  statute  relating  to  every  partnership 
transacting  business  in  this  state  under  a  fic- 
titious name  or  designation  does  not  confer 
any  right  upon  the  defendant,  and  the  only 
reason  that  the  defendant  can  urge  such 
statute  as  a  defense  is  for  the  purpose  of  en- 
forcing a  compliance  by  the  plaintiff  with 
the  statutory  requirement  The  statute  spe- 
dflcally  provides:  •'♦  •  *  That  if  such 
partners  shall  at  any  time  comply  with  the 
provisions  of  this  article,  then  such  part- 
ners shall  have  the  right  to  maintalu  an 
action  in  all  such  partnership  contracts  and 
transactions  entered  into  prior  as  well  as 
after  such  compliance  with  this  article,  and 
the  disabilities  heretofore  Imposed  as  part- 
nerships by  said  article,  for  a  failure  to 
comply  therewith,  are  hereby  removed  and 
made  to  conform  to  this  section."  So  that 
when  the  terms  of  the  statute  were  met,  the 
barriers  theretofore  existing  were  no  more, 
and  since  the  certificate  was  filed  and  publi- 
cation made  and  pleaded  long  before  the  day 
of  the  trial,  no  good  purpose  can  be  served 
by  refusing  to  permit  the  partnership  to 
proceed  In  the  case. 

[2]  The  second  assignment  of  error  is  the 
action  of  the  trial  court  in  overruling  the  de- 
murrer of  defendant  to  the  evidence  offered 
by  plaintiff,  and,  third,  refusing  peremptory 
Instructions.  These  may  be .  considered  to- 
gether. Various  telegrams  and  letters  paa» 
ed  between  the  parties,  and  the  defendant 
contends  that  the  same  do  not  disclose  an  ao- 
ceptanoe,  and  that  there  was  therefore  no 
contract,  and  therefore  his  demurrer  to  the 
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evidence  should  liaTe  been  snstalned  and  the 
peremptory  instrnctlon  given.  These  letters 
and  telegrams  are  as  follows: 

"3-10-09.  Bleecker  &  Simons,  Greenwich 
Street,  New  York.  Haye  offer  $25,000  cash. 
Wire  answer  at  once.  The  John  H.  Miller 
Co." 

"New  York,  N.  T.,  March  11,  1909.  The 
John  H.  Miller  Co.,  Tulsa,  Okla.  Accept 
twenty-flve  all  cash.  April  rents  my  account, 
buyer  assumes  balance  pavement  assess- 
ments understood,  and  10  t?m  cent  of  sale 
when  agreement  signed.  Wire  confirmation. 
Bleecker  &  Simons." 

"The  John  H.  MlUer  Co.,  Tulsa,  Okla.— 
Dear  Sirs:  Your  two  telegrams  of  the  10th 
Inst  were  all  received  by  the  writer  at  the 
same  time  this  morning,  and  we  immediate- 
ly wired  you  as  follows:  'Probably  close  our 
figure  today,  have  cabled  bid  Bleecker,  Belv 
muda.'  We  are  at  this  writing  (3  p.  m.)  in 
receipt  of  a  cable  from  him  accepting  the 
cash  bid  on  the  basis  of  telegram  Just  sent 
you  as  follows:  'Accept  twenty-five  all  cash, 
April  rents  my  account,  buyer  assumes  bal- 
ance pavement  assessment  understood,  and 
10  per  cent  of  sale  paid  when  agreement 
signed,  wire  confirmation.'  We  simply  stale 
that  the  matter  of  rents  and  paving  assess- 
ments which  are  of  course  customary  on 
such  a  sale  In  any  event,  but  owing  to  the 
fact  that  we  are  receiving  so  many  offers 
on  this  property  very  near  the  figure  we 
hare  been  holding  it  at,  we  want  all  these 
matters  clearly  understood  to  avoid  any 
trouble.  We  therefore  presume  that  you  will 
confirm  this  by  wire  at  once.  The  abstract 
is  in  the  hands  of  Mr.  G.  L.  Holland  and  we 
-will  write  him  to  turn  it  over  to  you  at 
once.  We  of  course  expert  10  per  cent  of  the 
sale  paid  down  when  the  preliminary  agree- 
ment is  signed  and  we  presume  you  will 
draw  this  up  at  once  and  forward  draft  for 
the  amount,  $2,600.00.  We  might  add  that 
we  would  not  have  considered  shading  our 
price  except  for  the  fact  that  you  have  made 
Of  an  otit  and  out  cash  offer  and  If  it 
should  develope  that  any  of  tills  amount  is 
to  be  retained  on  mortgage,  the  sale  is  off. 
Yours  very  truly,  Bleecker  &  Simons." 

"New  York,  N.  Y.,  Mar.  13,  09.  J.  H.  Miller 
Co.,  Tulsa,  Okla.  We  understand  you  cannot 
sell  per  offer.  Wire  answer,  urgent  Bleeck- 
er &  Simons." 

"The  John  H.  Miller  Co.,  Tulsa,  Okla.— 
Dear  Sirs:  As  we  have  not  heard  from  you 
we  presume  that  your  so-called  'cash  offer' 
has  not  materialized  and  we  therefore  wired 
you  this  morning.  'We  understand  you  can- 
not sell  per  offer,  wire  answer,  urgent'  We 
certainly  took  It  for  granted  that  the  offer 
made  you  was  actually  in  hand  and  went  to 
considerable  trouble  and  expense  In  submit- 
ting it  to  Mr.  Bleecker  in  Bermuda,  as  wired 
and  written  you.  We  win  probably  sell  the 
property  in  response  to  an  equally  favorable 
off«r  received  today,  and  do  not  consider 


ourselves  bound  by  any  telegrams  or  letters 
sent  to  you  should  you  decide  to  accept  this 
offer  a  little  later.  Yours  very  truly,  Bleeck- 
er &  Simons." 

"Bleecker  dc  Simons,  236  Gieenwlcb  St, 
New  York.  Deal  O.  K.  Letter  follows.  The 
John  H.  Miller  Co." 

"Bleecker  &  Simons,  New  York,  N.  Y.- 
Oentlemen:  My  party  wired  me  this  morn- 
ing from  Fort  Smith  that  everything  was 
satisfactory,  and  that  she  would  be  here 
Thursday  to  close  up  deal.  She  has  consid- 
erable interests  in  Fort  Smith,  and  it  will 
probably  take  some  few  days  to  get  her  mon- 
ey together.  She  has  called  her  money  in 
here,  and  If  she  has  no  trouble  it  will  be  in 
by  the  middle  of  the  week;  however,  just 
as"  soon  as  she  reaches  here  deposit  of  $2,- 
500.00  will  be  made  and  also  contract  signed. 
She  wishes  abstract  sent  on  at  once.  In  case 
she  should  fail  to  get  all  her  money  in  would 
you  accept  $25,000.00  half  down  and  balance 
in  one  year  at  8  per  cent  interest.  She  ob- 
jects to  turning  over  the  April  rents  and 
feels  that  you  should  not  ask  this.  Will  the 
deed  have  to  be  signed  by  both  members  of 
your  firm?  I  will  secure  deposit  and  have 
contract  signed  as  soon  as  she  reaches  here. 
Yours  very  truly,  The  John  H.  Miller  Co. 
John  H.  Miller." 

It  is  quite  clear  from  the  letters  and  tele- 
grams that  defendant  was  offered  $25,000 
cash  for  the  property;  that  he,  by  letter  of 
March  Uth,  accepted  the  $25,000  cash  offer, 
but  with  further  conditions  that  he  should 
receive  the  rents  for  AprU,  that  the  buyer  as- 
sume the  balance  of  the  pavement  assess- 
ments, and  that  10  per  cent  of  the  sale,  or 
$2,500,  should  be  paid  down  when  the  agree- 
ment was  signed.  On  March  13,  1909,  the 
defendant  being  no  doubt  anxious  to  close 
the  sale,  sent  the  message:  "We  understand 
you  cannot  sell  per  offer.  Wire  answer,  ur- 
gent" On  the  same  day,  in  reply,  the  plain- 
tiffs sent  tills  message :  "Bleecker  ft  Simons, 
236  Greenwich  St,  New  York.  Deal  O.  K. 
Letter  follows."  The  term  "O.  K."  has  a 
well-defined  meaning,  and  signifies  "All  right ; 
consent  or  assent  to  a  proposition."  See  21 
Am.  &  Eng.  Enc.  of  L.  915,  and  authorities 
therein  dted.  This  telegram,  giving  the 
terms  their  ordinary  meaning,  meant:  "The 
deal  ia  all  right  <uid  that  letter  would  follow 
with  the  details."  The  offer  to  sell  had  not 
been  withdrawn.  The  letter  above  set  out 
dated  March  13,  1909,  written  by  the  plain- 
tiffs, in  the  first  sentence,  states :  "My  party 
wired  me  this  morning  from  Fort  Smith  tliat 
everything  was  satisfactory  and  tliat  she 
would  be  here  Thursday  to  dose  up  deal." 
This  snfflclently  Informed  the  defendant  that 
the  purchaser  bad  agreed  to  the  terms  and 
accepted  the  offer.  Then  follows :  "She  has 
considerable  interests  in  Fort  Smith,  and  it 
will  probably  take  some  few  days  to  get  her 
money  together.  She  has  called  her  money  io 
bere^  and  If  slie  has  mo  trouble  It  will  be  in 
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by  the  middle  of  the  week."  This  Is  no  more 
than  an  explanation  of  her  circumstances 
and  an  assurance  of  her  ability  to  pay. 
"However,  just  as  soon  as  she  reaches  here 
deposit  of  $2,500.00  wlU  be  made  and  also 
contract  signed.  She  wishes  abstract  sent  on 
at  once."  This  wonld  seem  to  leave  no  doubt 
as  to  the  tact  of  the  offer  havlag  been  ac- 
cepted. "In  case  she  should  fall'  to  get  all 
her  mone^  In  would  you  accept  $26,000.00 
half  down  and  balance  In  one  year  at  8  per 
cent  Interest"  This  Is  a  mere  Inquiry  or  re- 
quest, and  contains  no  suggestions  that  if 
thla  request  la  not  granted  she  will  not  take 
the  property  on  the  terms  agreed  to.  "She 
objects  to  turning  over  the  April  rents  and 
feels  that  yon  abonld  not  ask  this" ;  in  other 
words,  while  she  has  accepted  and  agreed  to 
the  terms,  she  feels  that  she  ought  to  have 
the  rents,  but  her  feelings  In  the  matter  so 
expressed  do  not  indicate  that  she  has  not 
fnlly  accepted  the  terms.  This  snggestlon  is 
then  followed  with  the  inqoliy,  "WUl  the 
deed  have  to  be  signed  by  both  members  of 
your  firm?"  further  showing  the  intention  to 
execute  the  contract  Then  the  final  sentence, 
"I  will  secure  deposit  and  have  contract 
signed  as  soon  as  she  reaches  here,"  showing 
that  In  the  mind  of  the  writer  the  deal  is  al- 
ready closed. 

Mr.  Page  on  Contracts,  voL  1,  p.  79,  states : 
"An  acceptance  may  refer  to  new  terms,  not 
as  part  of  the  contract,  but  as  fftvors  asked 
of  the  party  offering,  to  be  granted  or  with- 
held at  his  4Vtlon.  Such  new  terms  do  not, 
of  coarse,  invalidate  the  aoeeptance." 

In  Phillips,  Quatdlan,  v.  Moor,  71  Me.  78, 
It  Is  held:  "Where  the  acceptance  by  the 
vendor  of  an  offer  for  a  lot  of  hay  is  absolute 
and  unqualified,  the  expression  of  a  hope  by 
him  that  the  vendee  will  pay  a  greater  sum 
for  it  when  hauled,  does  not  vary  the  con- 
tract" 

In  Cnlton  v.  Gilchrist,  92  Iowa,  718,  61  N. 
W.  384,  Culton,  being  the  owner  of  certain 
land,  received  a  letter  from  Gilchrist  as  fol- 
lows: "In  answer  to  your  proposition  to  leaie 
or  atXi,  I  will  give  you  two  hundred  dollars 
per  year  for  five  years,  or  will  give  you  twen- 
ty-five dollars  per  acre  for  the  place,  in  year- 
ly payments  of  five  hundred  dollars  per  year 
at  6%  Interest  until  paid.  *  *  *"  To  this 
Calton  replied:  "I  will  accept  your  offer 
to  lease  to  yon  at  two  hundred  dollars  per 
year  for  three  or  five  years  as  you  choose. 
•  •  •"  Gilchrist's  reply:  "Yours  of  the 
17th  at  hand  and  would  say  you  can  make 
ont  lease  for  place  for  five  years  at  two  hun- 
dred dollars  per  year.  *  •  •  Mr.  Culton, 
the  reason  I  ask  for  the  place  for  fire  years 
la  I  would  like  to  put  a  small  cookroom  at 
the  south  side.  *  *  *»  The  court  said: 
"Now,  It  it  seems  to  us  that  all  that  Is  said 
•bout  this  cookroom  *  *  *  is  a  mere  re- 
quest, which  plaintiff  might  comply  with  or 
not  at  his  election.  The  acceptance  was  com- 
iriets  and  ahaolote^  and  dcMnied  la  no  way 


upon  the  matter  relating  to  this  cook.'ojm." 

In  Ferrler  v.  Storer,  63  Iowa,  484,  19  N.  W. 
288,  50  Am.  Rep.  752,  Farrier  had  In  his  pos- 
session money  belonging  to  defendant,  and 
wrote  defendant:  "I  want  to  say  to  you  if 
you  was  coming  out  here  in  the  fall,  I  wiU 
use  your  money  until  you  come  and  g^ve  you 
10%  for  It"  The  defendant  answered:  "You 
can  use  it  [the  money]  •  •  •  on  your 
own  terms  mentioned  In  your  last"  Held, 
that  defendant's  letter  was  an  acceptance  of 
the  plaintiff's  proposition,  the  words,  "If 
you  was  coming  out  here  in  the  fall,"  were 
not  used  to  express  a  condition  on  which 
plaintiff  would  keep  the  money,  but  rather 
as  a  reason  why  he  made  the  proposition. 

In  Bckert  v.  Schoch,  166  Pa.  S30,  26  Atl. 
664,  defendant  wrote  the  plaintiff  that  if  he 
would  pay  a  stated  price  for  wheat  of  a 
certain  grade  he  would  send  him  a  sample, 
and  plaintiff  tdegraphed  that  if  the  stoCk 
was  good  he  wonld  take  five  cara  at  the  price 
named.  On  the  same  day  he  telegraphed  the 
defendant  to  send  him  five  oars,  and  also 
wrote  a  letter  that  he  confirmed  the  purchase 
of  that  amount  Held  to  constitute  a  con- 
tract for  the  sale  and  delivery  of  five  can  of 
wheat  at  the  price  named. 

In  Simpson  v.  Hughes,  66  U  J.  Oh.  N.  S. 
14S,  884,  the  defendant  was  owner  of  the 
Wray  estate,  occupied  by  the  plaintiff,  Simp- 
son ;  the  agent  for  defendant  wrote  to  plain- 
tiff aa  follows :  "Mr.  Hughes  has  received  an 
offer  for  the  Wray  of  £1,700,  which  he  liub 
refused.  Be  will  take  £2,000.  Are  you  dis- 
posed to  purchase  at  that  price?  You  will 
please  regard  thla  matter  as  private  and  let 
me  have  an  immediate  answer."  Upon  re- 
ceiving this  letter  plaintiff  replied  by  letter 
as  follows:  "Dear  Sir:  I  had  not  wished  to 
give  so  much,  bat  have  decided  to  accept  Mr. 
Hughes'  offer  and  \ylll  give  you  the  £2,000. 
he  asks  for  the  freehold  of  the  Wray  proper- 
ty. I  wonld  like  to  know  from  what  time 
Mr.  Hughes  wishes  the  purchase  to  date. 
The  amount  of  your  check  for  the  rent  Is 
.  You  do  not  mention  fences,  but  I 
would  be  obliged  if  they  may  be  seen  to  at 
once,  as  they  really  need  attention."  No  re- 
ply was  made  to  thla  letter.  Held,  that  the 
letter  of  the  plaintiff  was  a  complete  accep- 
tance of  the  offer,  and  that  the  Inquiry  as  to 
the  time  from  which  the  purchase  should 
date,  or  as  to  the  fences,  was  not  a  new  term 
preventing  the  letter  from  forming  a  binding 
contract. 

rS]  The  refusal  of  the  court  to  give  Instruc- 
tions Nos.  8  and  6,  requested  by  defendant, 
and  the  granting  on  his  own  motion  of  in- 
struction No.  11,  are  assigned  as  error.  We 
are  of  the  opinion  that  the  Instructions  given 
by  the  court  properly  state  the  law,  and 
cover  the  law  as  requested  by  defendant,  al- 
though not  In  the  same  language. 

[4]  Instruction  No.  11,  given  by  the  court, 
Is  as  follows:  "Gentlemen  of  the  jury,  if  you 
should  find  the  laaaea  in  thia  case  in  favor- 
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of  the  plalntUts,  the  plaintiffs  would  be  en- 
titled to  recover  the  principal  amount  sued 
for,  together  with  6  per  cent  Interest  there- 
on from  March  13,  1909  to  date."  It  Is  con- 
tended by  the  defendant  that  the  court  In 
this  Instruction  Invaded  the  province  of  the 
Jury  In  that  the  court,  by  this  Instruction, 
told  the  Jury  if  the  verdict  should  be  in  favor 
of  the  idaintiffs  that  it  must  be  for  the  entire 
amount  sued  for,  to  wit,  $650,  with  6  per  cent 
interest  etc.  While  the  general  denial  of  de- 
fendant's answer  sufficiently  presented  an  is- 
sue as  to  the  value  of  the  services,  the  plain- 
tiff John  H.  Miller,  witnesses  Fettus  and 
Rose,  each  testified  that  the  customary  rate 
of  commission  on  the  sale  of  real  estate  in 
Tulsa  at  tliat  time  was  5  per  cent  for  the 
first  thousand  dollars  and  2^  per  cent  on 
all  over  a  thousand  dollars,  and  no  wit- 
nesses testified  to  the  contrary.  We  do  not 
believe  that  the  substantial  rights  of  the  de- 
fendant were  affected  by  the  giving  of  in- 
struction No.  11.  It  has  been  repeatedly  held 
that  a  Judgment  would  not  be  reversed  aa  ac- 
count of  errors  committed  upon  the  trial 
which  do  not  affect  the  substantial  rights  of 
the  party  appealing.  See  Martin  v.  C.  R. 
1.  it  P.,  7  Okl.  452,  S4  Pac.  696;  Alton-Daw- 
son  Mercantile  Co.  v.  Staton,  19  Okl.  262,  91 
Paa  892;  Purcell  Wholesale  Grocery  Co.  v. 
Bryant  6  Ind.  T.  78,  89  8.  W.  662 ;  St  Louis 
ft  S.  F.  ▼.  Rushing,  31  OkL  231,  120  Pac.  978. 
[5]  Defendant  contends  that  the  trial  court 
erred  in  giving  to  the  jury  instructions  Nos. 
4,  6,  and  6,  for  the  reason  that  the  same  do 
not  tell  the  Jury  that  it  is  necessary  for 
plaintiff  to  have  procured  or  tendered  to  de- 
fendant an  enforceable  contract  executed  by 
the  proposed  purchaser.  We  do  not  under- 
stand that  this  is  the  law.  When  the  de- 
fendant sold  the  land  to  another  purchaser, 
he,  by  his  own  act  stopped  the  transaction, 
and  it  would  have  been  an  idle  and  a  useless 
ceremony  to  have  asked  the  proposed  pur- 
chaser to  execute  a  contract  of  purchase  to 
the  property  which  had  already  been  sold  to 
another.  See  Gorman  v.  Harg^s,  6  Okl.  360, 
50  Pac.  92;  Yoder  v.  Randol  ft  Nix,  16  Okl. 
308,  83  Paa  537,  3  L.  R.  A.  (N.  S.)  576 ;  Hal- 
seU  V.  Renfrow,  14  Okl.  674,  78  Pac.  118,  2 
Ann.  Cas.  286 ;  Neiderlander  v.  Starr,  50  Kan. 
770,  33  Pac.  692.  The  instructions,  among 
other  things,  tell  the  Jury  that  it  was  the 
duty  of  the  plaintiffs  to  famish  'a  purchaser 
who  was  ready,  able,  and  willing  to  purchase 
the  property  upon  the  terms  .and  conditions 
prescribed  by  the  defendant  The  defend- 
ant contends  that  this  purchaser  was  not 
ready,  able  and  willing  to  buy  this  proper- 
ty. That  was  a  question  of  fact  which  was 
submitted  to  the  Jury  under  proper, Ujstruc- 
ttons,  and  there  Is  evidence  in  the  record 
tending  to  support  the  conclusions  reached  by 
th^  Jury 
'  There'being  no  error  in  the  record  sufficient 


to  warrant  a  reversal,  the  Judgment  of  the 
trial  court  is  affirmed.  All  the  Justices  con- 
cur. 

(41  Okl.  «7) 

TERRY  V.  COKER. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(Bvnaiut  (y  th«  Oovrt.) 

Appeal  and  Ersob  (|  773*)  —  Tjosmvm  io 

FiLK  Bbiei^— Dismissal. 

Where  plaintifTs  in  error  file  no  brief,  ai 
required  by  rule  7  of  this  court  (137  Pac.  U). 
tbe  appeal  will  be  dismisied  for  want  of  pros- 
ecution. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent'  Dig.  U  3104,  3108-3110;  Dec. 
Dig.  f  773.»] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court  Leflore  County; 
P.  0.  Boiger,  Judge. 

Action  by  Troy  Coker,  by  his  father  and 
next  friend,  Ed  Coker,  against  George  W. 
Terry.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Dismissed. 

Tom  W.  Neal,  of  Potean,  for  plaintiff  in 
error.  Hale  &  Lunsford,  of  Poteau,  for  de- 
fendant In  error. 

BREWER,  C.  The  petition  In  error  and 
transcript  of  the  record  in  this  case  was 
filed  in  this  court  February  23,  1912.  The 
plaintiff  In  error  has  foiled  to  file  any  brief 
In  the  cause,  as  required  by  rule  7  of  this 
court  (137  Pac.  Ix).  The  petition  in  error 
shall  therefore  be  dismissed  for  want  of  pros- 
ecution. Hass  et  al.  v.  McCampbell,  27  Okl. 
290,  111  Paa  643;  Maddln  v.  McCormick  et 
ai.,  27  Okl.  778,  117  Pac.  200,  and  cases  cited. 

PER  CURIAM.    Adopted  in  whole. 


(41  Okl.  443) 
JOHNSTON  V.  MARSEB. 
(Supreme  Court  of  Oklahoma.    Feb.  10,  1914.) 

(Svllalug  ly  the  Court,) 

Appeal  and  Ebbob  ({  773*)  —  Vaxlwr  to 

File  Bbiep— Dismissal. 

Same  as  In  case  of  Terry  v.  Troy  Oakei, 
by  his  father  uid  next  friend,  Eid.  0>ker  (No. 
3624)  supra. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8104,  3108-3110;  Dec 
Dig.  i  773.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court  Cleveland  County; 
F.  B.  Swank,  Judge. 

Action  between  G.  P.  Johnston  and  J.  Q. 
Marsee.  From  the  Judgment  Johnston  brings 
error.    Dismissed. 

Hutchin  &  Burks,  of  Lexington,  for  plain- 
tiff in  error.  Ben  F.  Williams,  Jr.,  of  Nor- 
man, for  defendant  in  error. 

BREWER,  C.  Tbe  petition  In  error  and 
transcript  of  the.  ^«cord  in  this  case  were 
filed  in  this  court  February  1,  1012.    The 
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plalatiffB  In  error  have  failed  to  file  any  brief 
ill  the  cause,-  as  required  by  rule  7  of  this 
I  oiat  (137  Pac.  Ix).  The  petition  in  err6r 
iiliaU  therefore  be  dismissed  for  want  of 
prosecution.  Hass  et  al.  v.  McCampbell,  27 
Okl.  290,  111  Pac.  543;  Maddln  v.  McConnlck 
et  al.,  27  Okl.  778,  117  Pac  200,  and  cases 
cited. 

PEB  CURIAM.   Adopted  In  whole. 


(10  Okl.  Cr.  iS2) 

MOULDER  y.   STATB. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Not. 

8,  1918.    Rehearins  Denied  Jan.  10. 

1914.) 

fSyllalut  hy  th«  Court.) 

1.  IHTOXICATING     LlQUOM    (${    233,     236») — 

PBOSEcnrrioH— BvinENCB. 

A  certified  copy  of  the  record  of  the  col- 
lector of  internal  revenue,  showing  that  a  de- 
fendant has  paid  the  special  tax  required  of 
liquor  dealers  by  the  laws  of  the  United  States, 
is  admissible  as  evidence  in  a  prosecution  fur 
having  liquor  in  possession,  with  Intent  to  sell 
same,  and  constitutes  prima  fade  proof  of  the 
intent  to  sell. 

[Ed.  Note.— For  other  cases,  see  Intoxicatine 
Liguors,  Cent  Dig.  J§  293-597,  298%.  300- 
322;   Dec.  Dig.  If  233,  236.»] 

2.  INTOXICATINO   IjQnOBB  (J  236*)— Pboskcu- 
TION— StrFnClBNOT  OF   EVIDENCE. 

Evidence  examined,  and  held  sufficient  to 
sustain  a  conviction  for  having  possession  of 
intoxicating  liquors  with  the  intention  of  vio- 
lating provisions  of  the  prohibition  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  800-822;  Dec.  Di«.  | 
23&*] 

^Additional  Byllabui  by  Biitorial  Staff.) 

3.  Cbiminai,  Law  (8  304*)—Evidbrce— Judi- 
cial Notice. 

The  Criminal  Court  Of  Appeals  will  take 
judicial  notice  of  the  location  of  the  towns  and 
cities  of  Oklahoma. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  81  295%,  70O-717 ;  Dec.  Dig. 
§  304.»] 

Appeal  from  County  Court,  Pawnee 
County;    Fred  S.  Ltscum,  Judge. 

A.  A.  Moulder  was  convicted  of  violating 
the  prohibition  law,  and  appeals.    Affirmed. 

Welza  O.  Falrchlld,  of  Sapulpa,  for  plain- 
tlir  ha  error.  Chas.  West,  Atty.  Oen.,  and 
Smith  G.  Matson  and  C.  J.  Davoiport,  Asst 
Attys.  Gen.,  for  the  State. 

DOTLB,  J.  This  appeal  Is  prosecuted 
from  a  conviction  had  under  an  information 
which  charged  that  the  defendant  did  have 
possession  of  Intoxicating  liquors,  with  the 
intention  of  violating  provisions  of  the  pro» 
blbltion  law.  On  July  22,  1912,  in  accordance 
with  the  verdict  of  the  jury,  the  defendant 
was  sentenced  to  be  confined  in  the  coimty 
jail  for  80  days,  and  pay  a  flue  of  $40a 

[1]  The  evidence  shows  that  the  defendant 
reeelveA  a  shipment  of  seven  barrels  of  beer 
and   a   barrel  of  whisky   from   the  station 


agent  at  Keystone;  that,  In  order  to  receive 
such  shipment,  he  made  the  following  af- 
fidavit: "Keystone,  Okla.  May  6th,  1912. 
To  all  concerned:  In  order  to  obtain  a  ship- 
ment of  seven  barrels  of  beer  and  one  bbl.  of 
whisky  by  freight  from  the  agent  at  Key- 
stone, Oklahoma,  I  hereby  make  affidavit 
and  take  oath  that  I  am  a  resident  of  Itey- 
stone,. and  do  not  live  in  that  part  of  the 
state  formerly  the  Old  Indian  Territory" — 
and  that  he  also  received  several  shipments 
of  liquor  by  express.  It  is  further  shown 
that  the  defendant  paid  a  month's  rent  to  one 
6.  W.  Hickman-  It  is  further  shown  by 
witness  who  had  lived  at  Keystone  for  about 
20  years  that  he  never  knew  defendant  being 
there  until  Mr.  Hickman  said  that  defendant 
had  a  room  at  his  house.  The  state  also 
Introduced  in  evidence  a  certified  copy  of  the 
record  of  the  collector  of  internal  revenue, 
showing  the  payment  of  the  special  tax  re- 
quired of  retail  liquor  dealers.  It  slwws  that 
the  tax  was  paid  by  "Order  of  Owls,  A.  A. 
Moulder;  place,  Sapulpa,  Okla." 
.  The  defendant  offered  no  evidence. 

[2]  Numerous  errors  are  assigned;  but  in 
onr  judgment  the  only  material  question  not 
substantially  covered  by  former  dedsions  of 
this  court  is  the  question  arising  on  the  suf- 
ficiency of  the  evidence  to  sustain  the  con- 
viction. 

[3]  This  court  takes  judidal  notice  of  the 
location  of  the  towns  and  cities  of  Oklahoma, 
and  judldally  knows  that  the  town  of  Key- 
stone is  in  the  southeast  comer  of  Pawnee 
county,  and  that  the  dty  of  Sapulpa  is  in  the 
northeast  comer  of  Creek  county ;  Keystone 
being  in  what  was  formerly  Oklahoma  Ter- 
ritory, and  Sapulpa  in  what  was  formerly 
Indian  Territory. 

We  think  that  the  fair  inference  from  the 
facts  proved  is  that  the  shipment  was  re- 
ceived at  Keystone  for  transportation  to 
Sapulpa,  and  we  cannot  say  that  the  verdict 
is  contrary  to  the  evidence  and  the  law,  or 
that  justice  requires  a  new  trial. 

The  judgment  of  conviction  is  therefore 
affirmed. 

ARMSTRONG,  P.  J„  and  FURMAN.  J, 
concur. 

(10  Okl.  Cr.  466) 
Bx  parte  SULLIVAN. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  19,  1914.) 

(SyUahut  hy  the  Court.) 

1.  Contempt  {§  31*)— Constitittionai.  Law 
(t  278*)— DOB  Pbocess. 

Under  that  clause  of  section  25  of  the  Bill 
of  Rights,  providing,  "In  no  case  shall  a  pen- 
altjr  or  punishment  be  imposed  for  contempt, 
until  an  opportunity  to  be  beard  is  given,"  an 
opportunity;  to  be  heard  liefore  a  penalty  or  pun- 
ishment is  imposed  for  contempt  is  an  indlapen* 
sable  essential  to  the  administration  of  due  pro- 
cess of  law  as  contemplated  by  the  constitu- 
tional inhibition  that  '^o  person  shall  be  ds> 
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privcd  of  life,  IflMity,  «r  property,  withoat  do* 
process  of  law."    Section  7,  Bill  ot  Rights. 

[KA.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  J  92;  Dec.  Dig.  |31  ;*  Constitution- 
al liaw,  Cent  Dig.  i  7»;  Dec.  Dig.  |  273.*] 

2.  Habeas  CoRPua  (8  1'22*)— Kiqht  to  Kkm- 
BDT — ^Abbooation. 

Section  10  of  the  Bill  ot  Rights  provides; 
"The  privilege  of  the  writ  of  habeas  corpns 
shall  never  be  snspended  by  tiie  aatborities  of 
this  state."  The  writ  of  habeas  corpus  is  an 
ancient  prerogative  writ  It  is  a  writ  of  right, 
granted  to  inquire  into  all  cases  of  illegal  im- 
prisonment The  writ  cannot  be  abrogated,  or 
Its  efficiency  impaired  by  legislative  action. 
And  mtder  tae  constitutional  guaranty  the  cases 
within  the  relief  afforded  by  the  writ  at  com- 
mon law  cannot  be  placed  beyond  its  reach  and 
remedial  action  by  statute. 

[Bd.  Note.— For  other  cases,  see  Habeas  Cor- 
•);'.s.  Cent  Dig.  |  123 ;   Dec.  Dig.  {  122.*] 

3.  Habeas  Corpus  (|  27*)— Scops  or  IiiQxn- 
BT— Jurisdiction. 

The  provisions  of  the  habeas  corpus  act 
(section  4898,  Rev.  Laws  1910),  which  pro- 
vides: "No  court  or  judge  shall  inquire  into  the 
legality  of  any  Judgment  or  process,  whereby 
the  party  is  in  custody,  or  discharge  him  when 
the  term  of  commitment  has  not  expired  in  ei- 
ther of  the  cases  following:  •  •  *  Second. 
Upon  any  process  issued  on  any  final  Judgment 
of  a  court  of  competent  jurisdiction ;  or  third. 
For  any  contempt  of  any  court,  officer  or  body 
having  authority  to  commit    •    *    •  "—only  ap- 

Slies  when  the  court  had  jurisdiction  to  ren- 
er  the  particular  judgment  A  court  of  compe- 
tent jurisdiction  is  one  having  power  and  au- 
thority of  law  at  the  time  of  acting  to  do  the 
particular  act  Jurisdiction  of  the  person  of  the 
prisoner,  and  of  the  subject-matter,  are  not 
alone  conclusive,  but  the  jurisdiction  of  the 
court  to  render  the  particular  judgment  Is  a 
proper  subject  of  inquiry.  If  there  was  no  legal 
power  to  render  the  judgment  or  issue  the  pro- 
cess, there  was  no  court  of  competent  jurisdic- 
tion, and  consequently  no  judgment  or  process. 
All  is  coram  non  judice,  and  void. 

[Ed.  Note.— For  other  cases,  see  Habeas  Coi> 
pus,  Cent  Dig.  {  22;   Dec.  Dig.  i  27.*] 

4.  Habeas  Corpus    (|  2fl*)— Grounds— Uh- 
jjLVTVi,  Imprisonment.' 

When  a  person  is  held  in  custody  under  a 
void  order  of  commitment,  or  is  imprisoned 
without  due  process  of  law  under  the  sentence 
of  any  court  of  the  state,  it  is  not  only  within 
the  authority  of  this  court,  but  it  is  its  duty  up- 
on habeas  corpus,  to  inquire  into  the  illegality 
of  the  commitment  when  the  matter  is  properly 
brought  before  it  by  petition,  and  if  it  be  ad- 
judged that  the  order  of  commitment  was  made 
without  authority  of  law,  the  person  will  be 
entitled  to  a  discharge  'from  custody  in  order  to 
preserve  the  constitutional  right  of  all  persons 
not  to  be  deprived  of  liberty  without  due  pro- 
cess of  law. 

fEd.  Note.— For  other  caaes^  see  Habeas  Cor- 
pus, Cent  Dig.  8  24 ;    Dec.  Dig.  8  29.*] 

(Additional  Byllalut  ly  Edititrial  Staff.) 

5.  Constitutional  Law  (8  251*)— "Due  Pro- 
cess of  Law" — "Law  of  the  Land." 

The  phrase  "due  process  of  law"  as  used 
in  Const  Bill  of  Rights,  8  ^<  providing  that 
"no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,"  is  synon- 
ymous with  the  phrase  "law  of  the  land"  as 
found  in  the  Magna  Charta  (citing  Words  and 
Phrases,  vol.  3,  p.  2232.  See.  also,  volume  5, 
p.  4025;   VOL  8,  pp.  7701.  7702.) 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  8§  726.  727,  732;  Dec 
Dig.  8  261.*] 


Oilgiiuil  application  for  ■  writ  of  habeas 
corpus  by  P.  M.  SuUlTan.  Petitioner  dis- 
charged. 

P.  U.  SnlUvan,  of  Oklahoma  City,  in  pro. 
per.  C.  J.  Davenport,  Asst  Atty.  Gen.,  for 
respondent 

DOYLE,  J.  Upon  petition  to  this  conrt  for 
a  writ  of  habeas  corpus,  filed  for  the  purpose 
of  setting  at  liberty  P.  M.  Sullivan,  a  writ 
was  granted,  returnable  before  this  conrt 
February  3,  1014. 

It  is  averred  In  the  petition  that  petition- 
er "Is  now  and  has  been  since  January  28^ 
1914,  Illegally,  unlawfully,  and  unconstitu- 
tionally restrained  of  his  liberty  and  con- 
fined In  the.  ooanty  jail  of  Oklahoma  county 
by  N.  C.  Blnlon,  the  sheriff  of  said  county." 

The  petition  sets  out  with  particularity 
proceedings  in  the  Supreme  Court  of  Oklaho- 
ma in  case  No.  6304,entltled  Robert  H.  Hlrscb 
and  Thomas  E.  Kirby,  PlaintiffiB,  v.  James  S. 
Twyford  and  P.  M.  Sullivan,  Defendants,  130 
Pac.  313.  It  is  also  averred  that  petitioner  "is 
80  confined  upon  an  order  of  commitment  for 
an  alleged  direct  contempt  of  court,  made  by 
a  special  Supreme  Court  of  said  state  on  the 
28th  day  of  January,  1914,  wherein  afiJant  is 
charged  with  contempt  of  said  court,  by  filing 
In  the  clerk's  office  an  exhibit  marked  'Z'  In 
support  of  a  motion  made  by  hlin  to  modlQr 
the  original  judgment  of  this  special  court 
made  on  December  30,  1013.  That  on  said 
2Sth  Inst  said  motion  to  modify,  with  a  mo- 
tion to  tax  costs  made  by  the*  same  party, 
were  both  called  for  hearing  by  Judge  Loof- 
bourrow  acting  as  Chief  Judge  of  said  special 
court,  and  thereupon  affiant  came  and  said 
that  the  motion  to  tax  costs  was  filed  first, 
and  he  supposed  that  would  be  first  heard, 
without  any  answer  or  reply  to  that.  Judge 
Loofbourrow  asked  affiant  if  be  had  filed  Ex- 
hibit Z  with  the  clerk  of  said  court,  and  affi- 
ant replied  he  had  filed  a'n  exhibit  so  marked, 
and  the  judge  proceeded  and  said,  in  sub- 
stance, that  said  exblblt  was  slanderous  and 
scurrilous  matter,  and  affiant  was  guilty  of  a 
direct  contempt  of  court  by  filing  said  exhibit, 
and  that  it  was  ordered  by  the  court  that  af- 
fiant be  committed  to  the  custody  of  the  sher- 
iff of  this  county  and  confined  In  the  county 
jail  for  a  period  of  six  months  for  such  con- 
tempt That  affiant  requested  to  be  heard  be- 
fore committed,  to  which  the  court  made  no 
reply,  but  again  ordered  the  sheriff  to  take 
him,  affiant.  Into  custody,  which  he  did,  and 
has  been  in  custody  ever  since  upon  said  pro- 
ceedings as  above.  That  affiant  was  not  cbarg- . 
ed  with  contempt  of  court  in  any  manner  ex- 
cept as  stated,  and  he  was  not  given  or  afford- 
ed any  opportunity  to  be  heard  at  any  time 
or  manner  before  he  was  charged,  committed, 
or  pnuished  as  aforesaid,  which  conviction 
and  punishment  Is  illegal  and  unlawful  and  in 
direct  violation  of  article  2,  {  25,  of  the  Con- 
stitution of  this  state,  which  says:    'In  no 
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case  Bhan  a  penalty  or  pnnlshment  be  Im- 
TpoaeA  for  contempt  until  an  opportunity  to 
be  heard  Is  glren.'  Bat  on  the  other  hand, 
affiant  was  deprived  of  said  consiltntlonal 
right  to  be  heard  before  pnnlshinent  is  In- 
flicted." It  is  further  averred:  "Hiat  he 
never  In  person  offered  In  open  conrt,  In  rap- 
port of  his  said  motion,  that  said  written  ar- 
guffloit;  and  he  further  says  that  he  never 
offered  any  arguments,  written  or  oral,  In 
support  of  said  motion,  and  was  not  given 
any  chance  or  opportunity  to  present  or  ar- 
gue said  motion,  and  that  after  affiant  was 
adjudged  guilty  of  contempt  of  court,  as 
aforesaid.  Judge  Loofbourrow  said  the  motion 
to  modify  Judgment  was  overruled,  and  that 
was  an  there  was  done  or  said  about  said 
motion.  In  any  manner  In  said  court,  and  that 
said  motion  was  overruled  without  presenta- 
tion or  argument,  or  looking  at  It  or  reading 
It  in  court,  and  affiant  never  saw  said  motion 
or  exhibit  after  they  were  filed  as  aforesaid ; 
and  If  they  were  ever  offered  or  considered 
on  said  motion,  affiant  does  not  know  It  Af- 
fiant further  says  that  there  are  many  facts 
alleged  in  said  exhibits,  and  he  claims  bis 
right  to  a  Jury  trial  before  he  Is  convicted 
and  punished  for  contempt  of  court  therefor ; 
that  the  truth  Is  always  a  defense  In  all  ac- 
tions'and  proceedings,  and  arbitrarily  con- 
victing and  adjudging  him  guilty  of  contempt 
of  court  without  first  hearing  Mm  Is  not  due 
process  of  law,  and  denies  to  him  the  right 
of  self-defense,  which  Is  unlavrful,  unconsti- 
tutional, and  Inhumane;  that  there  is  no 
probable  cause  ft>r  affiant's  confinement  for 
contempt  of  court,  and  he  desires  to  use  evi- 
dence on  the  hearing  herein."  TJne  petition 
was  verified  by  affidavit 

Attached  to  respondent's  return  to  the  writ 
is  a  certified  copy  of  the  commitment  on 
which  petitioner  la  held,  which,  omitting  the 
scandalous  and  scurrilous  recitals  of  Exhibit 
Z,  reads  as  f'Ulows: 

"Conomitment 
"The  State  of  Oklahoma  t^  the  Sheriff  of  the 
County  of  Oklahoma — Greeting: 
"Whereas  P.  M.  Sulllran,  was  on  the  28th 
day  of  January,  A.  D.  1914,  present  in  person 
before  the  Supreme  Court  of  the  state  of  Ok- 
lahoma and  In  the  presence  of  R.  H.  Loof- 
bourrow,  acting  Chief  Justice,  and  one  of  the 
regular  Justices  of  the  Supreme  Court  and 
George  S.  Ramsey,  H.  L.  Fogg,  and  J.  G. 
Ralls,  Special  Justices,  said  court  being  then 
in  sescdoD  for  the  purpose  of  bearing  a  mo- 
tion filed  by  said  P.  M.  Sullivan  in  cause  No. 
6304  In  said  court,  and  on  the  26th  day  of 
January,  1914,  said  Sullivan  having  filed  a 
certain  instruhient  as  follows  in  said  cause: 
'In  the  Supreme  Court  of  Oklahoma.  Robert 
H.  Hlrsch  and  Thomas  E.  KIrby,  Plaintiffs,  T. 
P.  If.  Sullivan  et  aL,  defendants.  Case  Num- 
ber 5304.  Exhibit  of  Defeudaut  SuUlvan, 
Marked  Ex.  Z.  In  support  of  motion  to  modi- 
fy Judgment'  Said  Exhibit  Z  cuutaiued  uu- 
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merous  statements  that  an  directly  eon- 
temptuous  of  this  court,  scurrilous,  false,  and 
inserted  for  the  purpose  of  reflecting,  not 
only  on  the  members  of  this  court  but  on  the 
court  aa  such,  and  that  among  other  con- 
temptuous allegations  appear  in  said  Exhibit 
Z  the  following.  •  •  •  And  said  SuUlvan 
being  asked  in  open  conrt  by  the  presiding 
Justice  If  he  had  filed  with  the  clerk  of  this 
court  Exhibit  Z  replied  that  he  had,  and,  fur- 
ther stated  in  open  court  that  the  state- 
ments contained  in  said  Exhibit  Z  were  true. 
And  the  said  act  having  been  committed  in 
the  presence  of  said  court,  the  said  court  did 
thereupon  find  and  adjudge  that  he,  the  said 
P.  M.  SuUlvan,  was  and  is  guUty  of  direct 
contemi>t  of  said  court,  and  did  therefore 
order  that  he  be  punished  for  said  contempt 
by  imprisonment  in  the  county  Jail  of  Okla- 
homa county,  state  of  Oklahoma,  for  a  period 
of  six  months  and  directed  the  marshal  of 
said  court  to  deliver  said  SulUvan  to  the 
sheriff  of  Oklahoma  county,  state  of  Okla- 
homa, and  said  sheriff  commit  said  P.  M. 
SulUvan  to-  the  county  JaU  of  Oklahoma 
county,  Okl.,  for  a  period  of  six  months.  Too 
are  therefore  commanded  to  receive  the  said 
P.  M.  Sullivan,  and  him  safely  keep  in  the 
common  Jail  of  said  county  for  the  term  of 
six  months  from  the  time  he  Is  delivered  to 
you,  unless  he  shall  be  sooner  discharged  ac- 
cording to  law. 

"Witness  my  hand  and  the  seal  of  the  Su- 
preme Court  of  the  state  of  Oklahoma  this 
28th  day  of  January,  A.  0.  1914.  W.  H.  L. 
Campbell,  Clerk  of  the  Supreme  Court  of  the 
State  of  Oklahoma,  by  Renel  Haskell,  Jr., 
Assistant    [Seal.]" 

Upon  the  hearing  the  petitioner  sworn  as 
a  witness  in  his  behalf  testified,  in  substance, 
that  he  appeared  in  person  aa  a  party  In 
case  No.  6304,  and  Presiding  Judge  Loofbour- 
row  asked  him  if  be  filed  Exhibit  Z  In  said 
cause,  and  he  answered  that  be  did,  and  the 
presiding  Judge  said  that  said  exhibit  was 
scandalous  and  slanderous,  and  was  a  direct 
contempt  of  court,  and  ordered  that  peti- 
tioner be  taken  in  custody  by  the  marshal, 
and  by  him  deUvered  to  sheriff  Blnlon  to  be 
confined  In  the  county  Jail  for  a  period  of 
six  months ;  that  petitioner  demanded  a  right 
to  be  heard  before  he  was  convicted,  to  which 
the  court  made  no  reply ;  that  the  presiding 
Judge  ordered  bis  commitment  without  con- 
sulting his  Associate  Justices;  that  Sheriff 
Blnlon  immediately  took  him  into  his  cus- 
tody, and  he  has  since  so  remained. 

On  petitioner's  request,  Mr.  Reuel  Haskell, 
assistant  clerk  of  the  Supreme  Court,  was 
sworn,  and  testified  that  he  was  present  when 
petitioner  Was  ordered  committed.  His  testi- 
mony corroborates  that  of  petitioner. 

On  petitioner's  request  the  respondent  M. 
C.  Blnlon,  sheriff,  was  sworn,  and  testified 
that  the  marshal  of  the  Supreme  Court  sent 
for  htm  on  the  28th  day  of  January,  and  be 
was  present  in  court  when  the  order  adjudg- 
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Inf  petitioner  guilts  of  ooatempt  and  com- 
mitting him  to  custody  of  respondent  was 
made.  His  testimony  corroborates  tbat  of 
petitioner. 

Annexed  to  the  petition  is  the  aflSdaylt  of 
l-'loyd  Wheeler,  counsel  for  one  of  the  parties 
in  said  case  No.  5304,  wherein  affiant  states 
tbat:  "When  the  motion  to  tax  the  costs 
against  the  defendant,  P.  M.  SolllTan,  was 
"t'Ucd  the  presiding  Judge  asl^ed  Sullivan  if 
he  had  Bled  an  exhibit  marked  'Z*  with  the 
clerk.  Sullivan  replied  that  he  had.  There- 
,iii)on  the  presiding  Judge  stated  that  it  was 
the  Judgment  of  the  court  that  said  exhibit 
was  scandalous  and  slanderous,  and  was  a 
direct  contempt  of  court,  and  It  was  ordered 
that  Sullivan  be  taken  In  custody  by  the 
marshal,  and  by  him  delivered  to  the  sheriff, 
and  be  confined  in  the  county  Jail  for  a  peri- 
od of  six  months.  Then  Sullivan  said  that 
he  wanted  to  be  heard  before  he  was  convict- 
ed, to  wliicb  the  court  made  no  reply.  The 
sheriff  then  took  Sullivan  in  custody.  The 
court  proceeded  and  overruled  the  motion  to 
modify  the  Judgment,  taxed  the  costs  against 
the  defendant,  SnUlvan,  and  then  took  a  re- 
cess." 

In  the  proceedings  referred  to  petitioner 
was  appearing  in  his  own  proper  person,  in 
his  own  behalf,  and  so  appearing  In  this  case, 
he  has  filed  a  brief,  In  which  he  contends 
that  his  commitment  and  imprisonment  Is 
illegal,  invalid,  and  void,  for  want  of  due 
process  of  law,  as  secured  to  him  by  the  Con- 
stitution of  this  state  (section  25,  art  2) 
and  the  Constitution  of  the  United  States, 
as  shown  by  the  undisputed  evidence  in  this, 
to  wit:  That  he  was  deprived  of  an  oppor- 
tunity to  be  heard  before  commitment  and 
imprisonment,  which  right  to  be  heard  be- 
fore being  condemned  Is  the  law  of  the  land, 
and  he  demanded  such  right  to  l>e  heard  and 
was  denied  it  by  the  court.  That  he  was  not 
cited  or  notified  that  he  was  charged  with 
contempt  of  court  until  be  was  adjudged 
guilty  and  sentenced  to  six  months'  imprison- 
ment in  the  county  Jail  therefor  by  Presiding 
Judge  Loofbourrow,  which  deprived  defend- 
ant of  the  right  to  be  heard  before  being  con- 
demned, and  constitutes  an  entire  lack  of  due 
process  of  law  imder  tbe  state  and  the  Unit- 
ed States  Constitutions,  and  the  Judicial  pro- 
cedure of  all  civilized  countries;  that  from 
the  evidence  and  tbe  facts  surrounding  tbe 
case,  as  they  appeared  upon  tbe  bearing,  uie 
conclusion  is  that  the  defendant  was  tried 
and  condemned  and  adjudged  guilty  before 
tbe  court  convened  and  sentenced  him,  by  tbe 
court  sending  for  the  sheriff  to  come  Into 
court  and  take  him  to  Jail,  and  by  tbe  presid- 
ing Judge  asking  him  a  single  question  only, 
"if  he  filed  Exhibit  Z,"  and  then,  without 
notifying  him  that  he  was  charged  with  be- 
ing guilty  of  contempt  of  court,  sentenced 
him  to  six  months'  imprisonment,  and  In  then 
ordering  him  into  tbe  custody  of  the  sheriff 
without  any  conference  or  consultation  with 
the  other  Judges  of  tb^  court. 


[1]  Tbe  petition  is  based  upon  the  clause 
of  section  25  of  the  Bill  of  Rights,  which  is 
In  these  words:  "In  no  case  shall  a  penalty 
or  punishment  be  imposed  for  contempt,  untU 
an  opportunity  to  be  heard  is  given" — and 
section  7  of  the  Bill  of  Rights,  which  reads: 
"No  person  shall  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law," 

[5]  The  principle  that  no  person  shall  be 
deprived  of  life,  liberty  or  property,  except 
by  due  process  of  law,  Is  older  than  written 
constitutions.  The  phrase  "due  process  of 
law,"  as  used  in  the  Bill  of  Rights  is  synony- 
mous with  the  phrase,  "law  of  the  land,"  as 
found  in  Magna  Charta.  A  definition  of  tbe 
meaning  of  tbe  words,  'Oaw  of  the  land,"  and 
"due  process  of  law,"  and  which  has  received 
tbe  sanction  of  the  courts  (see  Words  and 
Phrases,  voL  3,  2232)  is  Mr.  Webster's  famU- 
lar  definition,  "By  the  'law  of  tbe  land'  Is 
clearly  Intended  the  general  law,  which  bean 
before  it  condemns,  which  proceeds  upon  in- 
quiry, and  renders  Judgment  only  after  trial. 
It  means  tbat  every  dticen  shall  hold  his 
life,  liberty,  and  property  under  tbe  protec- 
tion of  the  general  rules  which  goTem  soci- 
ety." 

Says  Judge  Ck>oley:  "Due  process  of  law. 
In  each  particular  case,  means  an  exertion 
of  the  power  of  government  as  the  settled 
maxims  of  the  law  permit  and  sanction,  and 
under  such  safeguards  for  the  protection  of 
individual  rights  as  these  maxims  prescribe 
for  the  class  of  cases  to  wliicb  tbe  one  in 
question  belongs." 

Tbe  right  to  punish  for  contempt  is  in- 
herent in  every  constitutional  court  having 
common-law  powers.  Without  entering  into 
a  discussion  of  the  reasons  underlying  tbe 
right,  we  will  only  say  that  Its  existence  Is 
essential  to  the  preservation  of  order  in 
Judicial  proceedings,  and  to  the  enforcement 
of  tbe  Judgments,  orders,  and  decrees  of  the 
courts,  and  consequently  to  tbe  due  adminis- 
tration of  Justice;  and  In  a  measure  upon  its 
proper  and  prudent  exercise  depepd  tbe  re- 
spect and  dignity  and  efficiency  of  courts 
of  Justice.  Contempts  of  court  are  pnnlshed 
as  offenses  against  tbe  administration  of 
Justice,  and  not  as  personal  affronts  to  those 
who  exercise  Judicial  functions,  and  a  person 
imprisoned  as  punishment  for  criminal  con- 
tempt, properly  so  called,  is  imprisoned  In 
execution  under  a  sentence  for  crime.  Un- 
der the  principles  and  rules  of  tbe  common 
law,  the  right  to  punish  for  contempt  in  a 
summary  manner  Is  recognized,  and  the  pow- 
er to  punish,  by  fine  or  imprisenment,  at  tbe 
discretion  of  the  court,  contempts  against 
the  dignity  and  authority  of  the  court,  com- 
mitted in  tbe  presence  of  tbe  court,  instanter, 
without  notice  or  hearing,  A  unquestioned. 
In  such  cases  the  court  acts  upon  view, 
there  is  no  prosecution,  no  plea,  nor  issue 
upon  which  there  can  be  a  trlaL  Ex  itarte 
Savin,  131  U.  S.  267,  0  Sup.  Ct  699,  33  I.. 
Ed.  150;  Ex  parte  Clark,  208  Mo.  liil,  10ft 
8.  W.  990,  IS  L  R.  A.  (N.  a)  888. 
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And  It  is  beld  that  sndi  proceeding  rec- 
ognized as  due  process  of  law  under  tlie  com- 
mon law  must  be  considered  aa  due  process 
of  law  within  the  meaning  of  the  constitu- 
tional provision.  However,  none  of  the  states 
in  which  those  decisions  were  made  seem 
to  have  In  their  Constitutions  a  provision 
limiting  the  power  of  the  courts  to  inflict 
summary  punishment  for  contempt,  and  un- 
der this  constitutional  guaranty  it  is  the  un- 
questionable right  of  a  contemner  to  have 
an  opportunity  to  be  heard  before  punish- 
ment la  Imposed.  We  have  been  unable  to 
find  that  this  significant  provision  appears 
in  any  other  state  Constitution. 

Another  rule  of  coAunon  law  upon  which 
there  is  some  conflict  of  authority  is  that  the 
Legislature  has  no  power,  In  the  absence  ot 
constitutional  provisions,  to  abridge.  Impair, 
limit,  or  regulate  the  Inherent  power  of  the 
courts  to  punish  for  contempt,  and  this  was 
the  rule  adhered  to  by  the  Supreme  Court  of 
Oklahoma  Territory.  See  Burke  v.  Terri- 
tory, 2  OkL  499,  37  Pac.  829,  and  Smith  v. 
Speed,  11  OkL  95,  66  Pac.  511,  55  L.  R.  A. 
402.  In  all  free  governments  absolute  power 
rests  somewhere.  In  this  state  it  is  neitlier 
lodged  with  the  Legislature,  nor  the  execu- 
tive, nor  the  Judicial  branch  of  government, 
nor  with  all  combined,  but  sovereignty  rests 
with  the  i>eople,  and  in  their  sovereign  capac- 
ity they  have  placed  certain  constitutional 
limitations  upon  the  power  of  the  courts  in 
proceedings  for  contempt 

Section  25  of  the  Bill  of  Rights  provides: 
"The  Legislature  shall  pass  laws  defining 
contempts  and  regulating  the  proceedings  and 
punishment  In  matters  of  contempt:  Pro- 
vided, that  any  person  accused  of  violat- 
ing or  disobeying,  when  not  in  the  presence 
or  hearing  of  the  court,  or  Judge  sitting  as 
such,  any  order  of  injunction,  or  restraint 
made  or  rendered  by  any  court  or  Judge  of 
the  state  shall,  before  penalty  or  punish- 
ment is  Imposed,  be  entitled  to  a  trial  by 
Jury  as  to  the  guilt  or  innocence  of  the  ac- 
cused. In  no  case  shall  a  penalty  or  punish- 
ment be  Imposed  for  contempt,  until  an  op- 
portunity to  be  heard  is  given." 

Upon  the  facts  stated  In  the  commitment, 
petitioner  was  clearly  guilty  of  criminal  con- 
tempt It  goes  without  saying  that  when  an 
attorney  or  party  files  a  pajwr,  reflecting  up- 
on the  integrity,  fairness,  and  impartiality 
of  the  court,  except  where  the  statute  make 
it  grounds  for  disqualifying  the  judge,  or 
obtaining  a  new  trial  on  account  of  alleged 
prejudice  or  bias,  or  for  the  purpose  of 
change  of  venue,  he  thereby  makes  himself 
guilty  of  a  criminal  contempt  However, 
under  that  clause  of  section  25  of  the  Bill 
of  Rights,  already  quoted,  before  a  iwrson 
can  be  punWied  for  a  contempt  of  any  kind, 
he  must  be  givra  an  opportunity  to  be  heard ; 
and  any  Judgment  of  conviction  rendered 
without  a  hearing,  or  without  an  opportunity 
to.be  bfeard.  Is  VQld,  and  such  a  deprivation 


of  his  constitutional  right  to  be  beard  is  a 
denial  of  due  process  of  law. 

In  the  case  of  Hovey  v.  Elliott  167  D.  S. 
409,  17  Sup.  Ct  841,  42  L.  Ed.  215,  the  court 
had  stricken  out  the  answer  of  a  party  be- 
cause of  his  contempt  of  an  order  requiring 
him  to  pay  money  into  court,  and  rendered 
Judgment  against  him  pro  coufesso;  it  was 
held  that  the  act  was  beyond  the  power  of 
the  court  for  the  reason  that  it  deprived  the 
party  of  the  right  to  be  heard  in  his  defense^ 
and  that  the  Judgment  so  entered  against 
Iilm  was  void,  even  as  against  collateral  at- 
tack. Among  other  things,  it  is  said:  "Can 
It  be  doubted  that  due  process  of  law  signifies 
a  right  to  be  heard  in  one's  defense?  If  the 
legislative  department  of  the  government 
were  to  enact  a  statute  conferring  the  right 
to  condemn  the  citizen  without  any  opportu- 
nity whatever  of  being  heard,  would  It  be 
pretended  that  such  an  enactment  would  not 
be  violative  of  the  Constitution?  If  this  be 
true,  as  it  undoubtedly  is,  how  can  it  be  said 
that  the  Judicial  department  the  source  and 
fountain  of  Justice  itself,  has  yet  the  author- 
ity to  render  lawful  that  which,  if  done  un- 
der express  legislative  sanction,  would  be 
violative  of  the  Constitution?  If  such  power 
obtains,  then  the  Judicial  power  of  the  gov- 
ernment sitting  to  uphold  and  enforce  the 
Constitution  is  .the  only  one  possessing  a 
power  to  disregard  It  If  such  authority  ex- 
ists, then,  in  consequence  of  their  establish- 
ment to  compel  obedience  to.  law  and  to  en- 
force Justice,  courts  possess  the  right  to  In- 
flict the  very  wrongs  which  they  were  created 
to  prevent"  And,  as  showing  that  It  is  not 
sufficient  that  the  court  shall  go  through  the 
mere  form  of  citing  a  party  to  appear  upon 
the  pretense  of  giving  him  a  hearing  while 
in  fact  denying  him  the  right  in  its  substance, 
it  is  there  said:  "Until  notice  Is  given,  the 
court  has  no  Jurisdiction  in  any  case  to  pro- 
ceed to  Judgment  whatever  its  authority  may 
be,  by  the  law  of  its  organization,  over  the 
subject-matter.  But  notice  is  only  for  the 
purpose  of  affording  the  party  an  opportu- 
nity of  being  heard  upon  the  claim  or  the 
charges  made;  It  is  a  summons  to  him  to  ap- 
pear and  speak,  if  he  has  anything  to  say, 
why  the  Judgment  sought  should  not  be  ren- 
dered. A  denial  to  a  party  of  the  benefit 
of  a  notice  would  be  in  effect  to  deny  that  he 
is  entitled  to  notice  at  aU,  and  the  sham  and 
deceptive  proceeding  bad  better  be  omitted 
altogether.  It  would  be  like  saying  to  a 
party,  'Appear  and  you  shall  be  heard,'  and, 
when  he  has  appeared,  saying,  'Your  appear- 
ance shall  not  be  recognized,  and  you  shall 
not  be  beard.' "  And,  quoting  from  Galpiu 
V.  Page,  85  U.  S.  (18  WalL)  330,  21  L.  Ed. 
959,  it  is  said:  "It  is  a  rule  as  old  as  the 
law,  and  never  more  to  be  respectd  than  now, 
that  no  one  shall  be  personally  bound  until 
be  has  had  his  day  in  court  by  which  is 
meant  until  he  has  been  duly  cited  to  appear, 
and  has  been  afforded  an  opportunity  to  be 
beard.    Jud^ent  without  such  citation,  and 
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oppoitunltj  wants  all  tlie  attributes  of  a  Ja- 
didal  determlnatloD ;  It  Is  Judicial  usurpa- 
tion and  oppression,  and  never  can  be  upheld 
where  Justice  Is  Justly  administered." 

In  the  very  recent  case  of  Ex  parte  Nel- 
son, dedded  by  the  Supreme  Court  of  Mis- 
souri, 251  Mo.  63,  157  S.  W.  794,  where  the 
petitioner  was  cited  to  appear  and  show 
cause  why  he  should  not  be  adjudged  guilty 
of  contempt  of  court  for  publishing  a  con- 
temptuous article  of  and  concerning  the  cir- 
cuit court  of  Jackson  county  and  one  of  the 
Judges  thereof,  the  petitioner  appeared  before 
said  court  and  filed  his  answer,  and  by 
counsel  demanded  the  right  to  introduce  tes- 
timony, which  right  was  denied  by  the  court, 
and  he  was  adjudged  guilty  of  contempt.  It 
was  held  that  the  article  was  contemptuous 
of  the  court  and  the  Judge  presiding  therein, 
and  further  held  that  petitioner's  conviction 
for  contempt  of  court  without  a  hearing  was 
a  denial  of  due  process  of  law.  The  opinion 
by  Mr.  Justice  Woodson  is  clear  and  logical, 
and  shows  great  research.  Quoting  there- 
from In  part  he  said:  "Was  the  petitioner 
given  a  hearing  within  the  meaning  of  the 
state  and  federal  Constitutions  before  he 
was  condemned,  or  was  he  In  fact  tried  the 
night  before,  with  a  contingent  right  on  his 
part  to  have  the  findings  and  Judgment  modi- 
fied or  set  aside  in  case  he  should  convince 
the  court  that  the  findings  and  Judgment 
were  upon  the  facts  improper,  which,  as  we 
have  previously  shown  by  a  quotation,  from 
said  written  opinion  of  the  court,  the  court 
was  satisfied  the  petitioner  would  not  be 
able  to  make?  This  conduct  of  the  court  was 
a  plain  violation  of  the  following  fundamen- 
tal rule  of  right,  viz.:  'He  that  answereth  a 
matter  before  he  beareth  it,  it  Is  folly  and 
shame  unto  him.'  Proverbs,  18,  13.  That 
no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.' 
Section  30  of  article  2  of  the  Constitution 
of  Missouri  1875.  'No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
Onited  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law.'  Section  1  of  amend- 
ment 14  of  the  Constitution  of  the  United 
States.  These  constitutional  provisions  are 
but  different  modes  of  expressing  the  fun- 
damental right  of  man  to  a  fair  and  Impar- 
tial trial,  be  he  innocent  or  guilty.  This 
right  was  announced  by  Solomon  centnrles 
before  the  Christian  era.  All  of  those  wise 
provisions  of  fundamental  law  are  grounded 
upon  right,  and  right  is  not  grounded  upon 
them.  They  are  but  the  human  guaranties 
that  the  God-given  right,  to  all  mankind,  to 
life,  liberty,  and  property,  shall  not  be  taken 
from  him  without  due  process  of  law.  This 
is  the  best  form  of  government  given  to  man 
upon  earth;  but,  thank  God,  we  are  promised 
a  better  one  in  the  world  to  come,  where  ev- 
ery one,  great  and  small,  shall  be  Judged  out 
of  the  book  of  life,  'according  to  their  works.' 


Reveiatlona,  20,  12.  Returning  to  earth: 
The  authorities  are  uniform  in  holding  that 
these  constitutional  provisions  are  applica- 
ble to  every  form  of  procedure  where  the 
life,  liberty,  or  property  of  a  person  is  sou|^ 
to  be  taken  from  him,  whether  It  be  by  the 
trial  or  appellate  court,  sitting  alone  or  aided 
by  a  Jury,  upon  information,  indictment,  or 
citation  or  appeal,  charging  with  a  misde- 
meanor, felony,  contempt  of  court,  inferior 
or  superior,  or  with  any  other  violation  of 
the  law,  where  a  Judgment  or  conviction  Is 
asked  taking  from  him  bis  life,  liberty,  or 
property.  Seemingly  the  friends  and  counsel 
of  the  court  do  not  seriously  insist  that  the 
petitioner  was  actually  tried  and  heard  In 
his  own  defense  before  he  was  condemned 
and  deprived  of  his  liberty  within  the  mean- 
ing of  said  constitutional  provisions,  but  in- 
sist that,  notwithstanding  that  fact;  he  was 
not  deprived  thereby  of  any  of  his  legal 
rights,  because,  as  they  contend,  the  record 
shows  he  was  unquestionably  guilty  of  con- 
tempt, and  if  he  bad  been  given  a  timely 
hearing,  the  result  would  have  been  the  same. 
That  may  be  true,  yet  counsel  overlook  the 
larger  fact,  namely,  that  even  the  most  guilty 
are  entitled  to  a  fair  and  Impartial  trial  be- 
fore they  can  be  legally  pronounced  guilty.  A 
person  may  be  guilty  of  the  most  atrodona 
crime,  which  may  be  known  to  hundreds,  and 
he  may  have  proclaimed  his  guilt  from  the 
housetops,  nevertheless  he  must  be  accorded 
the  same  fair  and  impartial  trial,  according 
to  the  forms  of  law,  that  would  be  accorded 
to  a  king,  prince,  or  potentate." 

Professor  McGehee,  in  his  work  on  Due 
Process  of  Law,  says  at  page  73:  "Justice 
requires  that  a  hearing  and  an  opportunity 
to  present  defenses  must  precede  condemna- 
tion. Around  this  Ideal  of  Justice  has  grown 
up  the  constitutional  conception  of  the  law 
of  the  land,'  or  due  process  of  law,  but  the 
ideal  was  not  confined  to  one  system  of  Juris- 
prudence, and  was  common  to  thoughtful  men 
everywhere.'' 

[3]  It  Is  submitted  by  the  Assistant  Attor- 
ney General  appearing  for  resi>ondent  that 
where  the  Imprisonment  is  under  the  Judg- 
ment of  a  court  of  competent  Jurisdiction, 
such  Judgment  cannot  be  attacked  collateral- 
ly, or  the  proceedings  Inquired  Into  in  habeas 
corpus  proceedings;  that  this  court  ia  pre- 
cluded from  inquiring  into  the  facts  all«^ed 
in  the  petition  by  the  provisions  of  section 
4893,  Eev.  Laws,  which  reads:  "No  court  or 
Judge  shall  inquire  into  the  legality  of  any 
Judgment  or  process,  whereby  the  party  Is 
in  custody,  or  discharge  him  when  the  term 
of  commitment  has  not  expired  in  either  of 
the  cases  following :  *  *  *  Second :  Upon 
any  process  Issued  on  any  final  Judgment  at 
a.  court  of  competent  Jurisdiction;  or  third: 
For  any  contempt  of  any  court,  officer  or 
body  having  authority  to  commit.    *    •    •  » 

[2]  Section  10  of  the  BUI  of  Rights  pro- 
vides: "The  piivUegd  ot  tlw  wilt  of  habes* 
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>rpT]8  Bball  never  be  nispended  by  tbe  an- 
loritles  of  this  state." 

It  Is  well  settled,  by  nnmerons  decisions 
;  this  and  other  courts,  that  the  writ  of 
ibeas  corpus  Is  a  vtlt  of  right,  and  cannot 
!  abrogated  or  Its  efficiency  impaired  by 
glslatlTe  action,  and  under  the  constltutlon- 

guaraoty,  the  cases  within  the  relief  af- 
rded  by  the  writ  at  common  law  cannot  be 
Bced  beyond  Its  reach  and  remedial  action 
'  statute.  A  court  of  competent  Jurisdiction 
one  having  power  and  authority  of  law  at 
e  time  of  acting  to  do  the  particular  act, 
id  Jurisdiction  of  the  person  and  of  the 
bject-matter  are  not  alone  conclusiTe,  but 
e  Jurisdiction  of  the  court  to  render  the 
rtlcular  Judgment  or  issue  the  process  is 
proper  subject  of  Inquiry;  and  the  proceed- 
ia  of  the  committing  court  will  be  ezam- 
}d  80  far  as  necessary  to  determine  the 
estlon  of  Jurisdiction.  If  there  was  no  le- 
I  power  to  render  the  Judgment,  or  issue 
;  process,  there  was  no  court  of  competent 
rlsdlctlon,  and  consequently  no  Judgment 

process.  All  is  coram  non  Judice,  and 
id.  See  Ex  parte  Patswald,  5  Okl.  789,  60 
c.  139,  Ex.  parte  Justus,  3  OkL  Cr.  Ill,  104 
a  933,  25  L.  B.  A.  (N.  S.)  483,  and  Ex  parte 
ngle,  2  OkL  Cr.  708,  104  Pac.  68. 
This  court  will  take  Judicial  notice  that  P. 

Sullivan,  tbe  petlUoner,  was  by  the  Su- 
•me  Court  of  this  state  constituted  of  Spe- 
I  Justices,  apimlnted  by  the  Governor  (the 
cted  Justices  of  the  Supreme  Court  having 
quallfled),  disbarred  from  the  practice  of 
r  (see  WUllams  v.  SulUvan,  36  OkL  746, 

Pac.  703),  and  that  the  elected  Justices 
tbe  Supreme  Court  disqualified  In  the 
e  wherein  this  contempt  proceeding  arose, 
I  that  said  court  was  constituted  ofSpe- 
[  Justices,  sitting  with  Justice  Loofbour- 
',  appointed  for  the  determination  of  that 
se  alone,  and  that  said  Special  Justices 
[  ceased  to  act  as  such  before  the  petl- 
I  herein  was  filed,  and  that  the  elected 
tices  of  the  Supreme  Court  have  dlsquali- 

in  all  cases  wherein  P.  M.  SnlllTan,  pe- 
>ner,  is  a  party. 

)]  When  a  person  is  held  under  a  com- 
ment for  contempt  of  court,  such  person 
r,  by  habeas  corpus,  secure  a  determlna- 

as  to  the  Jurisdiction  of  the  court  in  or- 
ng  the  commitment.  It  matters  not  what 
general  powers  and  Jurisdiction  of  the 
rt  may  be^  If  It  acta  without  authority  in 
particular  case,  Its  Judgment  and  order 

mere  nullity.  And  If  it  be  adjudged  that 
committing  court  had  no  Jurisdiction,  and 
:  the  order  of  conunitment  was  made 
tout  authority  of  law,  the  person  will  be 
tied  to  a  discharge  from  custody,  in  or- 

to  preserve  the  constitutional  right  of 
tersoos  not  to  be  deprived  of  liberty  wlth- 
due  process  of  law.  That  this  court  has 
lUthorlty  to  review  the  Judgments  of  the 
reme  Court  of  this  state  is  beyond  ques- 
;   but  It  is  equally  well  settled  that  when 


a  person  is  held  In  custody  under  a  void  or- 
der of  commitment,  or  is  imprisoned  without 
due  process  of  law  under  the  s«itence  of  any 
court  of  the  state,  It  is  not  only  within  the 
authority  of  this  court,  but  it  is  its  duty  upon 
habeas  corpus  to  inquire  Into  the  illegality  of 
commitment  when  the  matter  Is  properly 
brought  before  it  by  petition,  and.  If  found 
to  be  as  averred,  that  such  Imprisonment  Is 
illegal,  because  the  committing  court  had  no 
Jurisdiction  then  to  discharge  the  prisoner. 

The  privilege  of  habeas  corpus  cannot  be 
denied  as  a  matter  of  comity  between  co- 
ordinate courts.  It  is  not  the  province  of 
this  court  in  this  case  to  inquire  into  any 
other  than  the  single  question,  Was  the  pe- 
titioner adjudged  guilty  of,  and  committed 
for  contempt,  without  an  opportunity  to  be 
heard?  Otherwise  stated.  Was  the  i>etltioner 
deprived  of  his  liberty  without  due  process 
of  law?  The  uncontradicted  evidence  of 
respondent  and  the  clerk  of  the  court,  and 
that  of  petitioner,  is  that  he  demanded  of  and 
was  denied  an  opportunity  to  be  heard  by  the 
court,  and  it  will  be  observed,  from  the  recit- 
als In  the  order  of  commitment,  that  it  does 
not  recite  that  an  opportunity  to  be  heard 
was  given  before  petitioner  was  adjudged 
guilty  and  committed  for  contempt ;  and  the 
fact  that  no  opportunity  to  be  heard  was  giv- 
en will  be  Inferred  in  the  absence  of  a  recit- 
al to  that  ettect 

That  clause  of  section  26  of  the  BUI  of 
Rights  in  question  does  not  prescribe  any 
form,  nor  require  any  characterisation  of  the 
act  charged  as  a  contempt  in  order  to  confer 
Jurisdiction,  but  it  does  require  that  an  op- 
portunity to  be  heard  must  be  given  before  a 
penalty  or  punishment  is  Imposed  for  con- 
tempt In  the  absence  of  some  requirement 
of  the  statute  prescribing  the  manner  or  mode 
of  hearing,  in  order  to  confer  Jurisdiction  on 
tbe  court  to  punish  for  contempts,  commit- 
ted in  the  presence  of  the  court,  we  think 
that  It  would  be  sufficient  If  the  contemner 
be  arraigned  and  asked  whether  he  has  any 
legal  cause  to  show  why  he  should  not  be  ad- 
Judged  guilty  of  contempt  of  court. 

It  Is  our  opinion  that  an  opportunity  to 
be  heard  before  penalty  or  punishment  is  im- 
posed for  contelnpt  Is  an  indispensable  es- 
sential to  the  administration  of  due  process 
of  law  as  contemplated  by  the  constitutional 
inhibition.  In  this  case  the  court  gave  peti- 
tioner no  opportunity  to  be  heard.  It  logical- 
ly follows  as  a  plain  legal  deduction  that  pe- 
titioner is  Imprisoned  without  due  process  of 
law.  Entertaining  these  views,  we  are  of  the 
opinion  that  the  petitioner  Is  entitled  to  his 
discharge;  and  It  Is  so  ordered. 

FUBMAM,  J.,  absent  and  not  participating. 

ABMSTRONQ,  P.  J.  (concurring).  It  Is 
with  great  reluctance,  and  after  much  re- 
search and  careful  pondering,  that  I  am  forc- 
ed to  concur  in  tbe  doctrine  announced  by 
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my  Associate,  Judge  POYLE,  in  the  forego- 
ing opinion,  to  the  effect  tbat  no  court  In 
Oklahoma  has  the  power  to  punish  summa- 
rily for  direct  contempt  untU  a  hearing  has 
Urst  been  allowed  the  offending  party.  The 
provision  of  the  Constitution  upon  which  the 
relief  sought  in  this  case  must  rest,  and  upon 
It  alone  in  my  judgment,  is  as  follows:  "The 
Legislature  shall  pass  laws  defining  con- 
tempts and  regulating  the  proceedings  and 
punishment  in  matters  of  contempt:  Provid- 
ed, that  any  person  accused  of  violating  or 
disobeying,  when  not  in  the  presence  or  hear- 
ing of  -the  court,  or  judge  sitting  as  such,  any 
order  of  injunction,  or  restraint,  made  or 
rendered  by  any  court  or  Judge  of  the  state 
shall,  before  penalty  or  punishment  is  im- 
posed, be  entitled  to  a  trial  by  Jury  as  to  the 
guilt  or  Innocence  of  the  accused.  In  no  case 
shall  a  penalty  or  punishment  be  Imposed  for 
contempt,  until  an  opportunity  to  be  heard 
is  giten."  The  first  clause  of  this  provision 
clothes  the  Legislature  with  power  to  enact 
laws  defining,  regulating  the  procedure,  and 
limiting  the  punishment  in  all  classes  of 
contempt  The  second  clause,  together  with 
section  2279,  Revised  Laws  of  1910,  prohibits 
any  conrt  from  imposing  punishment  upon 
any  offender  for  any  indirect  contempt  until 
he  has  had  a  Jury  trial,  if  he  so  demands. 
The  last  clause  spedfically  prohibits  any 
court  from  imposing  punishment  of  any  char- 
acter npon  any  contemptuous  offender,  either 
direct  or  indirect,  until  he  has  been  given  an 
opportunity  to  be  heard.  The  wisdom  of 
this  provision,  or  any  clause  thereof.  Is  not 
for  this  conrt  to  determine.  It  is  a  matter  of 
common  knowledge  that  many  of  the  most 
able  lawyers  of  Oklahoma  and  strong  men 
from  other  walks  of  life  composed  the  con- 
vention which  wrote  this  provision  into  our 
Constitution,  and  it  was  ratified  by  an  over- 
whelming vote  of  the  sovereign  citizenship. 
The  language  is  too  plain  to  admit  of  Judicial 
construction  or  interpretation  that  would 
allow  any  other  conclusion  than  that  express- 
ed in  the  opinion.  There  has  been  no  en- 
actment by  the  Legislature  since  statehood 
defining  contempts,  providing  procedure,  or 
limiting  punishments.  The  codifiers  of  the 
Revised  Laws  eliminated  all  such  provisions 
from  former  enactments  in  the  Revision 
whfish  was  ratified  by  the  Legislature.  There 
can  be  no  doubt  but  that  the  legislative  as- 
sembly has  the  power  under  this  section  of 
the  Constitution  to  enact  a  law  prescribing 
a  nominal  fine  for  all  classes  of  contempt,  the 
most  flagrant,  as  well  as  the  most  indirect, 
should  it  so  desire,  and  by  such  enactment 
the  conrt  would  be  bound.  Were  it  not  for 
this 'provision,  however,  there  is  ample  au- 
thority for  the  position  that  the  power  of  the 
courts  to  inflict  punishment  summarily  in 
cases  of  direct  and  flagrant  contempt  could 
not  be  restricted  by  unreasonable  limitations. 
That  our  Judiciary  is  elected  by  popular  vote 


and  for  short  terms  probably  aooounts  for  the 

fact  that  no  action  has  been  taken  by  the 
Legislature  in  this  connection,  together  with 
the  general  confidence  the  people  as  a  whole 
have  in  the  "courts.  I  knew  of  no  other 
identical  constitutional  provision,  and  con- 
siderable research  has  failed  to  disclose  any 
of  similar  import. 

In  my  Judgment  the  relief  prayed  for  and 
granted  by  the  opinion  in  this  case  must 
stand  wholly  on  the  provision  of  the  Consti- 
tution, supra,  and  upon  no  other  legal 
grounds,  organic  or  otherwise.  That  the  con- 
tempt in  this  case  was  most  flagrant,  and 
merits  severe  punishment,  cannot  be  doubted 
by  any  law-abiding  citizen.  The  only  ques- 
tion before  us  is:  Was  the  punishment  im- 
posed in  the  manner  provided  by  law?  I  am 
impelled  to  say  that  in  my  Judgment  it  was 
not 

It  appears  that  in  the  absence  of  legisla- 
tion no  punishment  of  any  character  can  be 
Imposed  for  contempt  of  any  class  until  a 
bearing  has  been  allowed.  Just  what  this 
hearing  should  be  is  rather  indefinite.  I  am 
of  opinion,  however,  that  arraignment  before 
the  bar  of  the  court  and  the  offering  by  the 
court  of  an  opportunity  to  the  offender  to 
give  legal  cause,  if  any,  why  Judgment  should 
not  be  summarily  pronounced,  and  the  hear- 
ing by  the  court  of  such  reasons  as  may  be 
legally  offered,  if  any,  would  warrant  sum- 
mary Judgment  either  for  or  against  the  of- 
fender as  in  the  Judgment  of  the  court  is  Just 
and  proper.  In  view  of  the  fact  that  the 
punishment  in  the  case  at  bar  was  inflicted 
by  a  court  of  co-ordinate  Jurisdiction,  it  Is 
the  opinion  of  the  writer  that  the  petitioner 
Should  be  required  to  raise  these  questions  in 
that  court  by  proper  proceeding,  and  secure  a 
determination  of  them  there.  The  fact  that 
this  remedy  was  open,  however,  would  prob- 
ably not  be  sutticient  warrant  for  this  court 
declining,  on  habeas  corpus,  to  give  Its  Judg- 
ment on  the  question  raised. 

For  these  reasons  I  concur  in  the  condn- 
sion  reached  by  my  Associate,  Judge  DOYLE, 
that  the  petitioner  is  entitled  to  be  releasea 
from  imprisonment  under  the  commitment  in 
question,  but  in  my  opinion  he  should  be  held 
to  appear  before  the  Supreme  Court  to  a  wale 
such  further  action  as  that  body  may  deem 
proper. 

aO  OU.  Cr.  48S) 
BALDWIN  T.  TOWN  OP  AHNETT. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  27,  1014.) 

(BvUabu*  (y  the  Court.) 
1.  MtrrnciPAL  Corporations  (|   130*)— Vio- 
lation   OF   Obdinancb  —  Pboskcutioh  — 
Abatement. 

When  a  prosecution  is  begun  in  a  municipal 
conrt  for  the  violatioD  of  any  ordinance  of  the 
municipality,  and  the  town  council  repeals  or 
amends  such  ordinance  so  as  to  affect  vitally 
the  penalty  imposed  or  offense  designated,  such 
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ErosecDtion  abate*  with  the  change  nnleas  there 
.  e  a  aavhiK  daase  in  the  aubatltiite  act. 

[Ed.  Note.— For  other  casea,  see  Municipal 
(Jorporatlona,  Cent  Dig.  M  274-280 ;   Dec.  Dig. 

2.  Municipal  Corpobations  (5  120*)  —  Vio- 

I.ATtON      OT     UBDINANCB  —   ABATKIIBNT      Of 
PBOSKOUnOIf. 

The  constitutional  and  atatutory  provi- 
siona  reaerving  to  the  state  the  right  to  contin- 
ue prosecutions  under  anch  coniutions  do  not 
apply  to  municipalities. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  {{  274-280 ;   Dec.  Dig. 

Appeal  from'  County  Court,  Bills  County; 
A.  L.  Squire,  Judge. 

Ueorge  Baldwin  was  conTlcted  of  violating 
an  ordinance  of  the  Ty)wn  of  Amett  and  ap- 
peals.   Beversed  and  remanded. 

C.  B.  Leedy,  of  Amett,  for  plaintiff  in  er- 
ror. W.  H.  Springfield,  of  Gage,  for  defend- 
ant in  error. 

ARMSTRONG,  P.  J.  This  la  an  appeal 
from  a  Judgment  rendered  in  the  county 
court  of  Bills  county  on  the  20th  day  of  Jan- 
uary, 1912,  against  the  plaintiff  in  error  upon 
a  conviction  based  on  a  complaint  charging 
a  violation  of  an  ordinance  of  the  town  of 
Amett  There  are  a  number  of  questions 
briefed  and  argued  by  counsel,  only  one  of 
which  we  shall  take  occasion  to  dlscusa 

It  appears  that  the  complaint  in  this  case 
was  made  on  the  21st  day  of  June,  1910,  and 
was  based  upon  an  ordinance  designated  on 
the  face  of  the  complaint  as  No.  IS,  which 
ordinance  undertook  to  designate  and  define 
-certain  acts  as  nuisances,  and  attached  a 
punishment  of  80  days'  imprisonment  and  a 
fine  of  $25.  Subsequent  to  the  filing  of  said 
complaint,  and  prior  to  the  trial  of  this  case, 
the  town  council  passed  an  ordinance  pur- 
porting to  amend  ordinance  No.  IS,  bat  wM<di 
In  fact  is  a  substitute  for  It 
-  U]  At  the  close  of  the  testimony  in  this 
•cause  counsel  for  the  accused  offered  the  fol- 
lowing Instruction:  "The  court  instructs  the 
Jury  that  In  this  case  the  ordinance  No.  13, 
under  which  defendant  is  being  prosecuted, 
was  amended  by  ordinance  No.  25,  passed 
and  approved  on  the  28th  day  of  Jane,  1911, 
and  that  such  amendment  to  said  ordinance 
supersedes  ordinance  No.  18,  and  that  the 
defendant  cannot  be  successfully  prosecuted 
and  convicted  at  this  time,  and  yon  are  here- 
by Instructed  to  return  a  verdict  of  not  guilty 
in  this  case."  The  ordinance  No.  IS  prohib- 
ited absolutely  the  keeping  of  swine  within 
the  limits  of  the  town  of  Arnett  Ordinance 
No.  25  regulated  tbe  keeping  of  such  animals, 
and  prescribed  certain  conditions  under  which 
they  might  be  kept.  The  latter  ordinance,  at 
the  time  of  Its  passage,  did  not  retain  a  sav- 
ing clause  of  any  kind  or  character.  It  is 
therefore  contended  by  counsel  for  plaintiff 
In  error  that  this  cause  abated  on  the  pas- 
sage of  the  latter  ordinance,  and  the  town's 


right  to  prosecute  for  any  aUeged  rlolation 
thereof  ceased. 

[2]  The  court  refused  to  give  the  Instruc- 
tion or  any  Instractlon  involving  the  same 
principle.  We  are  of  opinion  that  the  In- 
struction should  have  been  given.  The  town 
of  Amett  had  no  right  to  maintain  this  prose- 
cution after  the  ordinance  under  which  It 
was  Instituted  had  been  repealed,  in  the  ab- 
sence of  a  saving  clause  authorizing  the  con- 
tinuing of  prosecutions  already  Instituted,  or 
the  prosecution  of  infractions  committed. 
The  Constitution  and  statutes  reserve  this 
right  to  the  state,  but  not  to  municipalities. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss. 

DOYLB,  J.,  concurs.  FURMAN,  J.,  absent 
and  not  participating. 

(10  Okl.  Cr.  482) 
COOK  V.  STATB. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Feb 
24,  1914.) 

(SyUabut  by  the  Court.) 

Cbihinai.  Law  (J  351*)— Bvidknob— Cownucr 

AS  ro  Witness. 

The  wife  of  the  prosecuting  witness  refus- 
ed to  appear  upon  a  aubpoena,  and  was  brought 
into  court  upon  an  order  of  attachment  She 
did  not  testily  that  she  was  present  when  the 
alleged  sale  of  whisky  was  made,  but  testified 
that  the  defendant  sent  a  party  to  her,  and  that 
the  defendant  told  her,  if  she  would  stay  hid 
and  not  appear  against  him,  he  would  give  her 
some  money,  and  that  he  gave  her  money,  but 
that  it  was  before  this  case  was  started.  BeU 
incompetent  and  prejudicial,  in  that  no  connec- 
tion with  the  case  on  trial  was  shown. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  776,  778-786,  980-932; 
Dec.  Dig.  I  361.»] 

Error  from  County  Court,  Kay  County; 
Claude  Doval,  Judge. 

George  Cook  was  convicted  of  a  violation 
of  the  prohibition  law,  and  brings  error.  Re- 
versed. 

liouthan  &  Bums,  of  Ponca  City,  tor  plain- 
tiff in  error.  Chas.  West,  Atty.  Gen.,  and 
0.  J.  Davenport,  Asst  Atty.  Gen.,  tor  the 
State. 

DOYLB,  J.  The  plaintiff  in  error  was 
indicted  In  the  district  court  of  Kay  county 
on  September  28,  1911,  charged  with  having 
unlawfully  sold  whisky  to  one  G.  W.  Stans- 
berry.  The  indictment  was  duly  transferred 
to  the  county  court  On  the  19th  day  of  No- 
vember, 1912,  a  trial  was  had  before  a  Jury, 
which  returned  a  verdict  of  guilty,  and  fixed 
the  punishment  by  fine  alone.  Thereupon 
the  court,  with  proper  Instructions  as  to  the 
law  prescribing  the  punishment,  directed  the 
Jury  to  reconsider  their  verdict  The  Jury 
returned  another  Informal  verdict,  and  the 
court  again  directed  them  to  reconsider  it, 
and  the  Jury  returned  a  verdict  of  guilty, 
leaving  the  punishment  to  be  fixed  by  the 
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court  Motion  for  new  trial  was  duly  filed 
and  overruled.  On  the  2Sth  day  of  Novem- 
ber the  court  pronounced  Judgment,  and 
sentenced  the  defendant  to  be  confined  In  tbe 
county  jail  for  60  days  and  pay  a  fine  of 
1150.  To  reverse  the  Judgment  an  appeal 
was  perfected. 

Several  assignments  of  error  are  to  the 
efFect  that  the  evidence  Is  Insufficient  to 
support  the  verdict 

G.  W.  Stansberry  testified  that  on  the  3d 
day  of  September  he  was  conducting  the 
American  House  in  Ponca  City,  and  on  that 
day  he  bought  two  half  pints  of  whisky 
from  the  defendant  in  the  kitchen  of  the 
American  House,  paying  him  a  dollar  there- 
for. On  cross-examination  he  stated  that  he 
was  convicted  of  the  unlawful  possession  of 
whisky  in  the  American  House;  that  he 
moved  out  of  tbe  American  House  some  time 
in  September.  Proper  predicate  was  laid 
for  introducing  statements  made  by  the 
prosecuting  witness  that  the  defendant  had 
been  instrumental  in  putting  him  out  of  the 
American  House,  "and  that  he  was  going 
to  get  eyea  with  him  when  tbe  grand  Jury 
set" 

Cora  Clemens  testified  that  she  was  the 
daughter  of  G.  W.  Stansberry,  and  that  the 
defendant  on  September  3d,  brought  two 
half  pints  of  whisky  into  the  kitchen  at  the 
American  House  and  sold  them  to  her  father. 
On  cross-examination  she  said  that  she  re- 
membered the  date  because  it  was  tbe  day 
that  her  father  went  to  Newkirk  to  make 
bond  In  his  bootlegging  case.  She  exhibited 
a  great  degree  of  prejudice  against  the  de- 
fendant Thereupon  the  county  attorney  an- 
nounced that,  an  attachment  having  issued 
for  the  wife  of  the  complaining  witness,  up- 
on his  request  the  court  took  a  recess  for 
20  minutes,  and  then  a  further  recess  until 
1:30  p.  m.,  at  which  time,  said  attachment 
not  having  been  returned,  tbe  court  ordered 
the  trial  to  proceed,  and  stated  that:  "In 
the  event  that  the  witness  appears,  the 
county  attorney  will  be  permitted  to  reopen 
the  case  for  the  purpose  of  offering  the  tes- 
timony of  the  absent  witness." 

Tbe  defendant  as  a  witness  in  his  own  be- 
half denied  that  on  September  3d,  or  at  any 
other  time,  he  sold  G.  W.  Stansberry  any 
whisky.  On  cross-examination  he  was  asked 
several  improper  questions,  objections  to 
which  were  sustained  by  the  court 

Levi  Temple  testified  that  he  bad  a  con- 
versation with  the  prosecuting  witness  in 
Ponca  City  about  the  1st  of  September,  and 
he  asked  him  if  he  had  ever  bought  any 
whisky  of  the  defendant  and  he  told  blm  he 
had  not  and  Stansberry  then  said  Cook  had 
something  to  do  with  making  hlui  get  out  of 
the  American  House,  and  he  would  get  even 
with  him  when  the  grand  jury  set 

D.  I/umley  testified  that  he  was  present 
auA  heard  G.  W.  Stansberry  say  to  Levi 
Temple  that  he  thought  Cook  had  something 
to  do  with  trying  to  get  him  out  of  the  Amer- 
ican House,  and  he  would  get  even  with  blm 


when  the  grand  Jury  set,  and  that  he  would 
not  make  anything  by  it  If  he  did  hare  him 
put  out 

John  Hlght  testified  that  be  was  deputy 
sheriff,  and  raided  the  American  House  about 
September  1st  and  found  intoxicating  liquors 
there  in  the  possession  of  the  prosecuting 
witness. 

Thereupon,  over  the  objection  of  the  de- 
fendant ttie  court  permitted  the  county  at- 
torney to  reopen  the  case,  for  the  purpose  of 
offering  the  testimony  of  Mrs.  G.  W.  Stans- 
berry. She  stated  that  the  defendant  sent 
a  party  to  her.  Objection  being  sustained, 
she  further  stated: 

"Well,  if  you  want  me  to  tell,  of  course  he 
came  to  me  and  had  a  few  words  with  me, 
and  got  me  not  to  appear  against  him." 
(The  defendant  moves  to  strike  out  the  an- 
swer of  the  witness.) 

"The  Court:  Tell  what  the  words  were.  A. 
He  came  to  me  and  we  had  some  talk,  and 
told  me  if  I  would  stay  hid  and  not  appear 
against  him  he  would  give  me  some  money, 
which  he  did.  I  got  a  certain  party  to  stay 
there." 

She  further  stated  that  she  did  not  remem- 
ber what  time  it  was;  that  she  never  paid 
any  attention  to  it  and  could  not  say,  except 
"that  it  was  before  this  case  was  started." 

Tbe  defendant  recalled,  testified  tliat  the 
only  conversation  he  ever  had  with  Mrs. 
Stansberry  was  at  a  time  she  stopped  him 
on  the  street,  and  said,  "Mr.  Cook,  my  old  man 
forced  me  to  come  up  before  the  grand  jury, 
and  I  am  hard  up  for  money,  and  if  you  will 
come  across  I  will  lay  down,"  and  that  he 
said  to  her,  "I  never  had  been  held  up  with- 
out a  gun,  and  I  don't  propose  to  be  held  up 
now,"  and  that  he  did  not  pay  her  anything. 

The  comiMtent  testimony  tending  to  prove 
the  defendants  guilty  of  the  offense  charged 
Is  very  unsatisfactory,  as  the  witnesses  for 
the  state  were  apparently  actuated  by  preJU'* 
dice  and  desire  for  revenge,  yet  we  are  con- 
strained to  hold  that  it  was  of  such  a  charac- 
ter as  to  raise  a  question  of  fact  and  that 
the  verdict  of  guilty  ought  not  to  be  set  aside 
because  contrary  to  or  against  the  weight  of 
the  evidence;  but,  while  we  cannot  say  that 
the  evidence  is  not  sufficient  to  sustain  a  con- 
viction, it  is  by  no  means  certain  that  tbe 
Jury,  in  reaching  that  conclusion,  may  not 
have  been  improperly  Influenced  to  the  prej- 
udice of  the  defendant  by  incompetent  and 
improper  evidence  admitted  against  him. 
The  improbable  fact,  testified  to  by  the  pros- 
ecuting witness,  and  corroborated  by  hla 
daughter,  that  the  defendant  carried  a  pint 
of  whisky  into  the  bootlegging  joint  of  the 
prosecuting  witness,  and  there  sold  it  to  him, 
was  sought  to  be  bolstered  up  with  the  testi- 
mony of  the  wife  of  the  prosecuting  witness. 
She  did  not  testify  that  she  was  present  when 
the  alleged  transaction  took  place,  but  stated 
that  the  defendant  sent  a  party  to  her,  and 
that  the  defendant  "got  me  not  to  appear 
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against  blm,"  and  that  she  "got  a  certain 
party  to  stay  there,"  and  that  the  defendant 
told  her  if  she  would  stay  hid  and  not  ap- 
pear against  him,  he  would  give  her  some 
money,  and  that  he  gave  her  money,  but  that 
"it  was  before  this  case  was  started."  We 
tliinlc  that  this  testimony  was  incompetent 
and  preludlclal  because  the  language  and 
conduct  imputed  to  the  defendant  cannot  be 
assumed  to  be  in  connection  with  the  case  on 
trial.  It  must  clearly  so  appear  to  be  com- 
petent. And,  considering  that  this  witness 
refn.sed  to  appear  upon  a  subpoena  and  was 
brought  into  court  upon  an  order  of  attach- 
ment, and  that  her  testimony  is  strongly 
tainted  with  the  presumption  that  It  was 
prompted  by  revenge,  the  logical  inference  Is 
that  it  was  a  part  of  the  plan  of  the  Stans- 
berrya  to  prejudice  the  defendant 

There  was  a  direct  conflict  in  evidence, 
and  no  incompetent  and  Improper  evidence 
should  have  been  permitted  to  be  placed  in 
the  balance  against  the  defendant 

We  consider  it  unnecessary  to  pass  upon 
the  other  errors  assigned.  Suffice  It  to  say 
that  it  is  our  opinion  that  the  defendant  did 
not  have  that  fair  and  impartial  trial  to 
which  he  was  entitled.  -The  Judgment  is 
therefore  reversed. 

ARMSTHONG,  P.  J.,  concurs;  FURMAN, 
J.,  absent  and  not  participating. 


<25  Idabo,  478) 

mtONTIBS  iniiliINO  &  ELEVATOR  CO. 

V.  ROT  WHITE  CO-OPERATIVE 

MERCANTILE  CO.  et  al/ 

(Supreme  Court  of  Idabo.     Jan.  31,  1914.) 
X  Statutes  ({  200*)— Comstbxjction— Clkbi- 

OAL  EbBOBS. 

Clerical  errors  or'misprintB  in  a  statute 
which  would  render  the  statute  onmeaning  or 
absurd,  or  which  would  defeat  or  impair  its  in- 
tended operation,  will  not  be  permitted  to  go 
uncorrected  when  the  true  reading  is  obvious, 
and  the  real  meaning  of  the  Legislature  is  ap- 
parent on  the  face  of  the  enactment  taken  as  a 
whole. 

[Ed.    Note.— For   other   cases,    see   Statates, 
Cent  Dig.  §  278 ;   Dec.  Dig.  $  200.*] 

2.  Statutes    (|200*)— Pfhensbs— Cohstbuo- 

noN  OF  Statute. 

Held,  that  in  section  1493,  Rev.  Codes,  as 
amended  by  Sess.  Laws  of  1911,  p.  Ill,  §  6,  the 
phrase,  "any  person,  firm  or  corporation  super- 
intendent or  trustees  of  any  board  of  directors 
of  any  firm  or  corporation,  who  shall  violate 
any  of  the  provisions  of  this  chapter  shall  be 
guilty  of  a  felony,"  should  be  corrected  by  read- 
ing the  word  "or"  instead  of  the  word  "of," 
where  the  latter  word  first  occurs  in  said 
phrase,  in  order  to  carry  out  the  obvious  intent 
of  the  Legislature  as  apparent  from  the  act  as 
a  whole. 

[Ed.    Note.— For   other   cases,   see    Statutes, 
Cent  Dig.  {  278;   Dec.  Dig.  i  200.*] 

S.    WabEHOUSKKKN      (I      15*)  —  TBAIfSFBB      OF 

Wabehouss  Ribokipts— VAMDrrr. 

Sections  1491  and  3488,  Rev.  Codes,  as 
applied  to  the  transfer  of  warehouse  receipts  by 
Indorsement,  do   not  prevent   a  valid   transfer 


of  such  receipts  by  any  method  which  was  ef- 
fectual before  the  enactment  of  said  statutes. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  §{  31-34,  37 ;  Dec  Dig.  |  16.*] 

4.  Warehousemen  (§  34*)— Acriow  fob  Dam- 

AQES— COMl'LAINT. 

The  allegation  in  a  complaint  that  certain 
warehouse  receipts  were  "sold,  assigned,  and 
delivered"  is  a  sufficient  allegation  with  refer- 
ence to  the  question  of  the  valid  transfer  of 
such  receipts  under  the  provisions  of  sections 
1491  and  3488,  Rev.  Codes. 

[Ed.  Note.— For  other  coses,  see  Warehouse- 
men, Cent  Dig.  H  71-85 ;   Dec.  Dig.  i  34.*] 

8.  Wabehouseubn  ({  15*)— Receipts— Tbans- 

feb— Vali  ditt— Estoppbx. 

Where  the  owner  of  warehouse  receipts 
caused  the  warehouse  corporation  to  keep  the 
property  represented  by  said  receipts  consisting 
of  grain,  seeds,  and  potatoes  in  a  separate  part 
of  its  warehouse,  apart  from  all  other  grain  and 
produce  stored  in  such  warehouse,  and  caused 
the  warehouseman  to  mark  the  sacks  contain- 
ing such  property  plainly  with  the  name  of  the 
owner,  such  acts  on  the  part  of  the  warehouse- 
man are  an  acknowledgment  of  the  validity  of 
the  transfer  of  the  receipts  from  owner's  assign- 
or, as  well  as  of  the  property  represented  there- 
by, and  estop  the  warehouseman  from  denying 
the  same. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  St  81-34,  87 ;   Dec.  Dig.  {  IB.*] 

6.  Wabebousemen  (J  15*)— Tbansfeb  of  Rk- 
OKIPTB— Validity— Effect. 

Under  our  statutes  warehouse  receipts  are 
assignable  by  indorsement  and  negotiable,  and 
indorsement  thereof  indicates  a  valid  transfer 
of  the  commodity  represented  by  sucli  receipts. 
Indorsement  may  be  made  either  in  blank  or  to 
the  order  of  another.  No  particular  form  of 
indorsement  or  assignment  is  necessary,  pro- 
vided there  is  manifest  an  intention  to  transfer 
the  property  in  the  goods  represented  by  such 
receipts. 

[EM.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  H  81-34,  87;  Dec.  Dig.  {  15.*] 

7.  WABKHOusEincn  (I  15*)— Tbansfbr  of  Rk- 
oxipts— Effect. 

The  transfer  of  a  warehouse  receipt  in 
good  faith,  and  in  the  ordinary  course  of  busi- 
ness, operates  to  transfer  to  the  holder  the  ti- 
tle to  Oxe  go<)ds  covered  by  the  receipt 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  |{  31-34,  37 ;  Dec.  Dig.  f  15.*] 

8.  WABBHOUBKMKN      a      34*)  —  COITVEBSION — 

Complaint— SuFFioixNoT. 

A  complaint  in  an  action  against  a  board 
of  directors  of  a  public  warehouse' corporation, 
wherein  it  is  alleged  that  the  general  manager 
of  said  corporation,  with  the  full  knowledge  of 
said  board,  and  with  their  consent  and  acquies- 
cence, wrongfully  embezzled  and  converted  to 
the  use  and  benefit  of  such  corporation  grain 
and  other  produce  stored  in  said  warehouse  by 
the  owner  thereof,  contrary  to  law,  and  in  vio- 
lation of  an  express  contract  with  said  ware- 
house corporation,  states  a  cause  of  action  un- 
der section  1493,  Rev.  Codes,  as  amended  by 
Sess.  Laws  of  1911,  p.  Ill,  i  6. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  it  71-85;    Dec.  Dig.  {  34.*] 

9.  Cobpobations  (i  306*)  —  Dibxctobs  —  Lia- 
bility TO  Thibd  Pkbsors. 

The  directors  of  a  corporation  are  its 
agents,  and  occupy  a  fiduciary  relation  to  it 
They  are  held  to  the  exercise  of  good  faith  in 
all  dealings  with  the  public  oonceming  corpora- 
tion business,  and  are  personally  liable  in  dam- 
ages to  the  party  injured  by  their  mismanoge- 


•For  other  eases  see  ssms  topto  and  seoUon  NtlMBBR  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Bene*  *  Rop'r  Indsxoa 
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ment,    misconduct,    or   ordinary    negligence    in 
connection  witti  their  duties  as  such  directors. 
[Ejd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  IS  1457.  1458;   Dec,  Dig.  i  30C.»] 

10.  COKPOEATIONB    (I    306*)— DiBECTORS— PEB 
FOBMANCE  OF   DUTIB8— QUESTION   OF  FACT. 

^Vhat  constitutes  a  proper  performance  of 
the  duties  of  a  director  of  a  corporation  is  a 
question  of  fact  wiiicb  must  be  determined  in 
each  case  in  view  of  all  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  {}  1457,  1458;   Dec.  Dig.  i  306.*] 

11.  WABKH0U8KMKN     ({     10»)— BAILMENT— TI- 
TLE TO  Goods. 

The  relation  of  a  public  warehouse  corpo- 
ration to  the  owner  of  goods  intrusted  to  such 
corporation  is  that  of  bailee  and  bailor  for  hire. 
Under  the  statutes  of  this  state  the  tiUe  to  such 
goods  remains  in  the  bailor  thereof. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  |S  11-14 ;   Dec.  Dig.  |  10.*] 

12.  Wabehouseuer  ({  24*)— Loss  of  Goods— 

DiBECTOBS — PEBSONAL  LtABILITT. 

Boards  of  directors  are  responsible  for  the 
employment  of  general  managers,  and  are  pre- 
sumed to  exercise  reasonable  care  in  their  se- 
lection, so  that  property  intrusted  to  the  care 
of  their  corporation  will  be  protected  from  dis- 
honest practices  or  the  violation  of  the  corpo- 
ration's contracts  concerning  it  while  under  the 
supervision  of  such  general  manager. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  {{  11,  48,  49,  51-54 ;   Dec.  Dig. 

13.  Wabehouseuen  (S  34*)  —  Duties  —  Cor- 
8TBUCTI0N  OF  Statute; 

It  was  the  intention  of  the  Legislature, 
when  enlarging  by  amendment  the  provisions 
of  section  1493,  Rev.  Codes,  to  further  safe- 
guard and  protect  the  produce  of  the  farmer  or 
meml>er  stored  with  public  warehousemen. 

[E3d.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  H  71-85 ;  Dec.  Dig.  $  34.*] 

Appeal  from  District  Court,  Washington 
County;  Ed.  I*  Bryan,  Judge. 

Action  by  the  Frontier  Milling  &  Elevator 
Company,  a  corporation,  against  the  Roy 
White  Co-Operatlve  Mercantile  Company,  a 
corporation,  and  others  for  damages  for  non- 
delivery of  property  on  presentation  of  ware- 
Iiouse  receipts.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.     Reversed. 

Ed.  B.  Coulter,  of  Welser,  for  appellant 
Varian  &  Norrls,  of  Welser,  for  respondents. 

BUDOB,  District  Judge.  This  action  was 
brought  by  the  EYontler  Milling  &  Elevator 
Company,  a  corporation,  against  the  Roy 
White  Co-Operative  Mercantile  Company, 
Limited,  a  corporation,  Roy  White,  E.  J. 
Patch,  John  Bechtel,  C.  S.  Applegate,  J.  T. 
Stephens,  and  David  Donnan  to  recover  dam- 
ages for  the  failure  and  refusal  of  said  cor- 
poration to  deliver  certain  grain,  potatoes, 
etc.,  upon  the  presentation  of  warehouse  re- 
ceipts therefor,  issued  by  the  respondent  cor- 
poration herein  to  the  Pioneer  Grain  &  Ele- 
vator Company,  and  by  it  sold,  assigned, 
and  delivered  to  the  appellant  herein. 

Roy  White  was  the  president  and  manager 
of  the  Roy  White  Co-Operatlve  Mercantile 
Company,  Limited,  and  Roy  White,  together 


with  the  individuals  heretofore  named,  con- 
stituted the  board  of  directors  of  the  said 
the  Roy  White  Co-Operatlve  Mercantile  Com- 
pany, Limited. 

From  the  records  it  appears  that  neither 
the  Roy  White  Co-Operatlve  Company,  Lim- 
ited, nor  Mr.  White,  its  president  and  man- 
ager, were  served  with  process,  and  neither 
have   appeared   In  this  action. 

There  are  two  causes  of  action  alleged  In 
the  amended  complaint.  The  first  cause  of 
action  In  substance  alleges  that  the  respond- 
ent corporation  was  engaged  in  operating  a 
public  warehouse  at  Welser,  Idaho ;  that  the 
above-named  Individuals  were,  during  all  the 
times  mentioned  in  the  complaint,  the  direc- 
tors of  the  Roy  White  Co-Operatlve  Mercan- 
tile Company,  Limited,  except  David  Donnan 
and  John  Bechtel,  who  became  directors  iiv 
January,  1912.  The  plaintiff  alleges  that  be- 
tween September  1,  1911,  and  December  20,. 
1911,  the  Koy  White  Co-Operatlve  Mercan- 
tile Company  executed  and  delivered  to  the 
Pioneer  Grain  &  Elevator  Company  ware- 
house receipts  for  certain  grain,  seeds,  pota- 
toes, and  other  produce  delivered  to  the  said 
the  Roy  White  Co-Operatlve  Mercantile  Com- 
pany, Limited,  by.  the  Pioneer  Grain  &  Ele- 
vator Company  for  the  use  and  benefit  of  the 
appellant  herein,  and  that  said  warehouse 
receipts  were  issued  under  the  provisions  of 
the  statutes  of  this  state  relative  to  the  is- 
suance of  warehouse  receipts. 

Appellant,  in  its  amended  complaint,  al- 
leges that  prior  to  December  20,  1911,  the 
Pioneer  Grain  &  Elevator  Company  sold, 
assigned,  and  delivered  the  warehouse  re- 
ceipts above  mentioned  to  the  appellant; 
that  on  the  20th  day  of  December,  1011,  ap- 
pellant and  respondents  entered  a  contract 
set  forth  as  Exhibit  A,  and  made  a  part  of 
appellant's  complaint;  that  thereafter  the 
grain  and  potatoes  called  for  by  the  ware- 
house receipts  were  stacked  and  plied  in  a 
separate  place  in  the  warehouse  after  appel- 
lant became  the  owner  thereof;  that  on  the 
20th  day  of  AprU,  1912,  the  appellant  pre- 
sented to  the  respondents  the  warehouse  re- 
ceipts, and  tendered  the  amount  of  storage 
due  thereon,  and  demanded  the  property  rep- 
resented by  the  warehouse  receipts;  that 
the  respondents  failed  and  refused  to  deliv- 
er the  grain,  seeds,  and  potatoes  called  for 
by  the  warehouse  receipts ;  that  the  respond- 
ents unlawfully  sold  and  converted  said 
grain  and  other  produce  to  their  own  use; 
that  Patch,  Bechtel,  Applegate^  Stephens, 
and  Donnan,  directors  of  the  said  the  Boy 
White  Co-Operatlve  Mercantile  Company, 
Limited,  had  full  knowledge  of  the  fact  that 
the  defendant  Roy  White,  general  manager 
of  said  corporation,  was  embezzling  and  con- 
verting to  the  use  and  benefit  of  the  respond- 
ent corporation  the  grain  and  produce  so 
stored  with  it  by  the  owner  thereof  contrary 
to  law,  and  in  violation  of  a  written  contract 
theretofore   entered  into   between   appellant 


*For  other  esses  see  same  topic  and  section  NUMBER  lo  Dec.  Dig.  4k  Am.  Dig.  Key-No.  Seiiee  *  Rep'r  ladaxas 
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and  respondents ;  and  that  said  directors  nn- 
lawfully  suffered  and  permitted  tbe  said 
abore  wrongful  acts. 

The  appellant  seeks  to  recover  in  its  first 
cause  of  action  against  the  directors  person- 
ally as  damages  sustained  herein  the  sum  of 
^,000,  after  deducting  the  amount  due  for 
storage. 

The  appellant's  second  cause  of  action  con- 
tains practically  all  of  the  allegations  con- 
tained in  the  first  cause  of  action,  except 
those  matters  that  are  alleged  touching  no- 
tice and  knowledge  of  the  directors  herein 
named  and  the  wrongful  acts  of  Roy  White. 
The  appellant,  In  said  second  cause  of  action, 
seeks  to  recover  the  same  amount  of  damag- 
es against  the  corporation  that  Is  sought  to 
be  recovered  in  its  first  cause  of  action 
against  the  directors. 

To  the  amended  complaint,  B.  J.  Patch,  J. 
T.  Stephens,  C.  F.  Applegate,  John  Bechtel, 
and  David  Donnan,  each  of  the  defendants 
herein  named,  interposed  a  demurrer  on  the 
ground  that  said  complaint  did  not,  as  to 
them,  state  a  cause  of  actloiL  The  demur- 
rers were  argued,  submitted,  and  sustained. 
Thereupon  from  said  order  and  Judgment 
sustaining  these  demurrers  the  appellant 
herein,  and  the  plalntUf  in  the  court  below, 
has  appealed.     - 

[1,  2]  The  first  question  presented  upon 
this  appeal  by  the  respondent  is  a  ctnestion 
of  pleading,  and  involves  the  interpretation 
and  construction  of  section  1493  of  the  Re- 
vised Codes,  as  amended  by  Session  Laws  of 
1911,  p.  Ill,  i  6;  said  section  as  amended 
reads  as  follows,  to  wit :  "Any  person,  firm 
or  corporation  superintendent  or  trustees  of 
any  board  of  directors  of  any  firm  or  corpo- 
ration, who  shall  violate  any  of  the  provisions 
of  this  chapter  shall  be  guilty  of  a  fel- 
ony.   •    •    ♦" 

From  reading  the  above  amendment,  It  Is 
apparent  that  the  word  "of  was  inserted  In 
the  act  on  the  third  line  in  lien  of  the  word 
"or."  The  insertion  of  the  word  "of  was 
evidently  a  clerical  error,  and  no  doubt  the 
act  was  clearly  intended  by  the  Legislature 
to  read  as  follows:  "Any  person,  firm  or 
corporation,  superintendent  or  trustees,  or 
any  board  of  directors  of  any  firm  or  corpo- 
ration," etc. 

To  hold  otherwise  that  portion  of  the  sec- 
tion of  the  statute  Just  referred  to  would 
convey  no  meaning,  and  would  be  an  abso- 
lute absurdity.  We  think  the  rule  Is  well 
stated  in  Black  on  Interpretation  of  Laws, 
pp.  161  and  157,  that:  "The  use  of  Inapt, 
Inaccurate,  or  Improper  terms  or  phrases  in 
a  statute  will  not  defeat  the  act,  provided 
the  real  meaning,  of  the  Legislature  can  be 
gathered  from  the  context  or  from  the  gen- 
eral purpose  and  tenor  of  the  enactment  In 
such  cases,  the  words  in  question  will  be 
Interpreted  according  to  that  meaning  which 
the  Legislature  actually  intended  to  express, 
although  this  may  Involve  a  departure  from 
the  literal  stgnlflcatton."    "Clerical  errors  or 


misprints,  which.  If  not  corrected,  would  ren- 
der the  statute  unmeaning  or  nonsensical,  or 
would  defeat  or  '.mpalr  its  Intended  opera- 
tion, will  not  vitiate  the  act;  they  will  be 
corrected  by  the  court,  and  the  statute  read 
as  amended,  provided  the  true  reading  is  ob- 
vious, and  the  real  meaning  of  the  Legisla- 
ture is  apparent  on  the  face  of  the  whole 
enactment"  The  word  "and"  In  a  statute 
may  be  read  "or,"  and  vice  versa,  whenever 
the  change  is  necessary  to  give  the  statute 
sense  and  effect,  or  harmonize  its  different 
parts,  or  carry  out  the  evident  intention  of 
the  Legislature^  We  think  we  are  clearly 
within  tiie  rule  In  our  construction  of  the 
above  statute  as  far  as  this  question  is  con- 
cerned. 

[3,4]  A  farther  objection  urged  by  the 
counsel  for  the  respondent  In  his  brief  is 
under  section  1491,  as  well  as  under  sec- 
tion 3488,  which  sections  provide  that  the  In- 
dorsement upon  a  warehouse  receipt  may  be 
written  on  the  Instrument  itself,  or  upon  a 
paper  attached  thereto,  or  that  the  signature 
of  the  Indorser  without  additional  words  Is 
a  sufficient  Indorswuent  and  that  to  allege 
in  the  complaint  that  prior  to  the  20th  day 
of  December,  1911,  said  Pioneer  Qrain  &  Ele- 
vator Company  duly  and  regularly,  and  for 
a  valuable  consideration,  sold,  assigned,  and 
delivered  each  and  every  of  the  warehouse 
receipts  to  this  appellant  who  thereby  be- 
came the  owner  and  holder  and  entitled  to 
the  possession  of  the  same,  is  not  a  suffi- 
cient allegation,  and  does  not  in  this  respect 
state  a  cause  of  action,  for  the  reason  that 
the  terms  sold,  assigned,  and  delivered  do 
not  meet  the  requirements  of  the  sections 
above  cited,  and  that  in  order  for  the  appel- 
lant to  have  stated  a  cause  of  action  in  this 
regard.  It  became  Imperative  that  it  should 
have  alleged  in  the  exact  terms  of  the  stat- 
ute that  the  indorsement  was  written  upon 
the  warehouse  receipt  itself,  or  upon  a  pa- 
per attached  thereto,  or  that  it  contained  the 
signature  of  the  indorser,  otherwise  there 
could  be  po  valid  transfer  by  the  Pioneer 
Grain  &  Elevator  Company  to  the  appellants 
of  the  property  represented  by  the  warehouse 
receipts. 

Statutes  similar  to  our  own,  which  author- 
ize a  transfer  of  warehouse  receipts  by  in- . 
dorsement  have  been  generally  construed  not 
to  prevent  a  valid  transfer  by  any  method 
previously  effectual.  Toner  et  al.  v.  Citizent^ 
State  Bank,  25  Ind.  App.  29,  66  N.  E.  731. 

The  terms  "sold,  assigned,  and  delivered" 
Tvould  be  as  equally  effective  to  convey  the 
title  to  the  produce  represented  by  the  ware- 
bouse  receipts,  and  would  have  the  same  le- 
gal effect,  as  to  have  used  the  exact  language 
contained  in  the  statute,  and  would  certainly 
be  sufficient  to  hold  harmless  the  corpora- 
tion operating  the  warehouse  in  delivering  to 
the  holder  of  the  receipts  the  property  de- 
scribed therein,  and  this  could  be  the  only 
purpose  of  the  statute. 

[6]  The  appellant  in  its  complaint  alleges 
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In  paragraph  10  that,  after  it  |>ecame  the 
owner  of  said  grain,  seeds,  and  potatoes,  call- 
ed for  and  represented  by  said  warehouse  re- 
ceipts, it  caused  the  respondent  corporation 
to  pile  said  property,  which  was  sacked,  In 
a  separate  part  of  Its  warehouse,  keeping 
the  same  separate  and  apart  from  all  other 
grain  and  produce  stored  in  said  warehouse, 
and  caused  the  respondent  corporation  to 
mark  said  sacks  plainly  with  the  name  of 
the  appellant 

For  the  purposes  of  this  demurrer,  we 
must  acc^t  the  allegations  of  the  amended 
comirialnt  as  being  true.  This  conduct  upon 
the  part  of  the  respondents  was  at  least  an 
acknowledgment  of  the  validity  of  the  trans- 
fer of  the  receipts,  as  well  as  of  the  proper- 
ty represented  therein.  To  permit  the  re- 
spondents to  successfully  relieve  themselves 
from  liability  la  the  face  of  their  conduct  In 
tMs  respect  would  be  a  plain  violation  of  the 
appellant's  rights,  and  the  respondent  should 
be  estopped  from  denying  the  validity  of  the 
transfer  of  the  receipts  and  of  the  property 
represented  by  the  receipts  In  the  face  of 
their  conduct  In  this  regard.  State  v.  W.' 
J.  EenzeU,  17  Idaho,  725,  107  Fac.  67,  27  L^ 
R.  A.  (N.  8.)  159. 

[S,  7}  Under  the  common  law  warehouse 
receipts  were  not  negotiable.  They  were, 
however,  assignable  as  other  contracts,  and 
tlie  transfer  of  warehouse  receipts  had  the 
same  effect  as  the  delivery  of  the  goods 
themselves,  and  operated  to  vest  in  the  as- 
signee the  assignor's  title  to  the  goods,  but 
no  better  title  nor  right  than  that  of  the 
assignor.  The  assignee  was  not  entitled  to 
bring  suit  in  his  own  name,  and  the  ware- 
house receipts  were  subject  to  equities  avail- 
able against  the  assignor;  but  our  statutes, 
as  well  as  the  statutes  of  many  states,  have 
abrogated  this  rule, 'and  made  warehouse  re- 
ceipts assignable  by  indorsement  and  nego- 
tiable. They  may  be  transferred  by  Indorse- 
ment, and  such  Indorsement  shall  be  deemed 
a  valid  transfer  of  the  commodity  represent- 
ed by  the  receipts,  and  may  be  made  either  In 
blank  or  to  the  order  of  another.  No  par- 
ticular form  of  Indorsement  or  assignment  is 
necessary,  provided  there  is  manifest  an  In- 
tention to  transfer  the  property  in  the  goods. 
WeU  V.  Ponder,  127  Ala.  296,  28  South.  656; 
Toner  v.  Citizens'  State  Bank,  25  Ind.  App. 
29,  56  N.  E2.  731 ;  State  v.  Loomls,  27  Minn. 
521,  8  N.  W.  758;  Sloan  v.  Johnson,  20  Pa. 
Super.  Ct  643 ;  40  Cyc.  416. 

The  sale  and  delivery  of  the  warehouse  re- 
ceipts is  a  complete  delivery  of  the  commodi- 
ties represented  by  the  receipt  to  the  pur- 
chaser, and  passes  the  titles  Horr  et  al.  T. 
Barker  et  aL,  11  Cal.  393,  70  Am.  Dec.  791. 

As  between  the  parties  to  a  sale  of  goods 
on  store  in  a  warehouse,  the  delivery  of  an 
order  on  the  warehouseman  for  the  goods  by 
the  seller  to  the  buyer  is  a  delivery,  and  pass- 
es the  title  to  the  latter  so  as  to  render  him 
liable  fot  the  price.    GhirardelU  t.  McDer- 


mott,  22  CftL  639.  The  transfer  of  a  ware- 
house receipt  in  good  faith,  and  In  the  ordi- 
nary course  of  business,  operates  to  transfer 
to  the  holder  the  title  to  the  goods  covered 
by  the  receipt  Davis  v.  Russel  et  al.,  52 
Cal.  611,  28  Am.  Bep.  647;  Rock  Springs 
National  Bank  ▼.  Laman.  6  Wyo.  123, 42  Pac. 
874. 

[S]  Does  a  complaint  state  a  cause  of  ac- 
tion against  a  board  of  directors  of  a  public 
warehouse  corporation  under  section  1483  of 
the  Revised  Codes,  as  amended  by  Seas.  Laws 
of  1911,  p.  Ill,  {  6,  wherein  it  is  charged 
that  the  general  manager  of  said  corporation, 
with  the  full  knowledge  of  the  board  of  di- 
rectors, and  with  their  consent  and  acqniei- 
cence,  wrongfully  embeszled  and  converted  to 
tile  use  and  benefit  of  said  corporation  grain 
and  other  produce  stored  in  said  public  ware- 
house by  the  owner  thereof,  contrary  to  l&w, 
and  In  violation  of  an  express  contract  with 
said  warehouse  corporation,  which  contract 
provided,  among  other  things,  tliat  said  grain 
and  other  prodaoe  should  not  be  sold  or  re- 
moved from  said  warehouse,  except  upon  the 
written  order  of  the  owner  thereof  and  the 
surrender  of  the  warehouse  receipts  given  by 
said  warehouse  corporation  to  the  owner? 

Section  1493,  supra,  as  amended,  reads  as 
follows:  "Any  person,  firm  or  corporation, 
superintendent  or  trustees  of  any  board  of 
directors  of  any  firm  or  corporation,  who 
shall  violate  any  of  the  provisions  of  tUs 
chapter  shall  be  guilty  of  a  felony,  and,  upon 
convlctloh  thereof,  shall  be  fined  In  any  sum 
not  to  exceed  five  thousand  dollars  i^- 
000.00)  or  be  Imprisoned  in  the  penitentiary 
.of  the  state  not  exceeding  five  years  or  both; 
and  In  case  of  a  corporation,  Oie  person  act- 
ing for  such  corporation  shall  be  liable  for  a 
like  punishment  upon  indictment  and  convic- 
tion, and  all  and  every  person  or  persons  ag- 
grieved by  a  violation  of  this  chapter,  may 
have  and  maintain  an  action  at  law  against 
the  person  or  persona,  corporation  or  cor- 
porations, violating  any  of  the  provisions  of 
this  chapter,  to  recover  all  damages,  imme- 
diate or  consequential,  which  he  or  they  may 
have  sustained  by  reason  of  such  violation, 
before  any  court  of  competent  Jurisdiction, 
whether  such  i)erson  shall  have  been  convict- 
ed under  this  chapter  or  not" 

Appellant,  in  paragraphs  13,  14,  and  15  ot 
its  amended  complaint,  charges  both  the  cor- 
poration and  its  directors.  White,  Patch,  Ap- 
plegate,  Stephens,  and  Donnan,  that  they  un- 
lawfully, wrongfully,  in  violation  ot  the 
rights  of  the  appellant,  and  contrary  to  the 
contract  between  the  appellant  and  respond- 
ents, and  without  the  written  consent  of  the 
appellant  therefor,  and  contrary  to  the  law 
governing  public  warehousemen,  seized,  sold, 
and  converted  to  its  own  use  the  said  grain 
and  other  produce  represented  by  said  ware- 
house receipts,  and  the  whole  thereof,  and 
refused  to  pay  the  appellant  for  the  same^ 
or  any  part  thereof;  that  the  aald  directoia» 
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with  tali  kDOwMge  of  the  contract  «■  set 
forth  In  appeUant's  Exhibit  A  attached  to  Ita 
complaint,  and  with  full  knowledge  that  the 
defendant  the  Boy  White  Co-Operatlve  Mer- 
cantile Company,  Limited,  and  Boy  White, 
Its  general  manager,  and  one  of  the  codlrec- 
tors,  was  selling  and  disposing  of  said  grain 
of  the  appellant  contrary  to  the  proTlslons  of 
the  statutes  of  the  state  of  Idaho  regulating 
and  controlling  public  warehouses,  and  in 
Tlolation  of  the  contract  entered  Into  between 
appellant  and  respondent,  and,  without  re- 
quiring a  written  order  from  the  appellant 
authorizing  the  said  Boy  White,  as  such  gen- 
eral manager,  to  dispose  of  the  same,  and 
without  requiring  the  surrender  of  the  said 
warehouse  receipts  for  said  grain,  did  un- 
lawfully, wrongfully,  and  in  violation  of  the 
rights  of  this  appellant,  sutCer  and  permit 
the  said  corporation  and  said  Boy  White, 
the  general  manager  of  said  corporation,  to 
wrongfully  and  unlawfully  sell  and  dispose 
of  said  grain,  and  convert  the  same  to  the 
use  and  benefit  of  the  said  respondent ;  that 
during  all  the  times  mentioned  the  said  di- 
rectors bad  knowledge  that  the  defendant 
Boy  White,  the  general  manager  of  said  cor- 
poration, in  running  said  public  warehouse, 
was  embezzling  and  converting  to  the  use 
and  benefit  of  said  corporation  the  grain  and 
produce  stored,  and  wrongfully  and  unlaw- 
fully permitted  the  said  Boy  White,  as  such 
general  manager,  to  appropriate  said  grain 
and  other  produce  to  the  use  and  benefit  of 
said  corporation. 

[>,  It]  The  directors  of  a  corporation  are 
Its  agents,  and  occupy  a  fiduciary  relati<m  to 
it  They  are  therefore  held  to  the  exercise  of 
good  faith  in  all  dealings  with  the  public  in 
connection  with  the  business  of  the  corpora- 
tion, and,  if  they  are  guilty  of  official  mis- 
management or  official  misconduct  in  con- 
nection with  their  duties  as  such  directors, 
they  are  personally  liable  to  the  party  injur- 
ed. •  They  are  answerable  for  ordinary  neg- 
ligence. This  means  that  they  are  required 
to  give  the  business  of  the  corporation  that 
care  that  every  man  of  common  prudence 
takes  of  his  own  concerns,  and,  if  the  wrong- 
ful conversion  of  the  grain  and  the  other  prod- 
uce of  the  appellant  was  caused  or  suffered 
by  reason  of  the  wrongful  and  careless  con- 
duct on  the  part  of  the  directors,  they  can- 
not shift  their  responsibility.  What  consti- 
tutes a  proper  performance  of  the  duties  of  a 
director  is  a  question  of  fact  which  must  be 
determined  in  each  case  In  view  of  all  the 
drcnmstances. 

[11]  The  relation  of  the  corporation  and 
appellant  prior  to  the.  wrongful  conversion 
of  the  produce  represented  by  the  receipts 
was  not  that  of  debtor  or  creditor,  but  bailor 
and  bailee.  The  title  to  the  grain  remained, 
nnder  the  statutes  regulating  warehouse  cor- 
porations, in  the  appellant  The  respondent 
o(Hi;>oratlon  was  a  bailor  for  hire. 

[12]  The  directors  of  the  respondent  cm- 


poratlon  are  presumed  to  know  the  relation- 
ship that  existed  between  the  appellant  and 
respondent  corporation,  and,  if  tbey,  while 
acting  as  such  directors,  willfully  and  un- 
lawfully permitted  their  general  manager, 
with  their  knowledge  and  consent,  to  embez- 
ele  and  appropriate  to  the  use  and  benefit 
of  the  respondent  corporation  the  grain  and 
other  produce  of  the  appellant  represented 
by  the  warehouse  receipts,  or  by  the  exercise 
of  reasonable  diligence  and  care  could  and 
should  have  known  that  the  grain  stored 
with  them  by  appellant  was  being  unlawfully 
diverted  and  embezzled  by  their  general  man- 
ager, they  would  be  personally  liable  for  the 
loss  thus  sustained.  Horn  Silver  Min.  Go.  v. 
Ryan,  42  Minn.  196,  44  N.  W.  66;  First 
National  Bank  of  Merrill,  Wis.,  T.  Harper  et 
al.,  61  Minn.  S76,  63  N.  W.  1079. 

[13]  Where  property  is  stored  In  a  public 
warehouse  with  the  express  agreement  that 
the  same  shall  not  be  sold  or  removed  except 
upon  written  order  or  consent  of  the  owner, 
and,  in  violation  of  the  statutes  and  a  writ- 
ten contract  to  that  effect,  the  same  is  embez- 
zled or  otherwise  disposed  of  contrary  to  said 
express  agreement,  and  the  directors  of  such 
corporation  had  knowledge  of  that  fact,  or 
by  the  use  of  ordinary  care  should  have  had 
knowledge  that  the  property  so  stored  was 
being  unlawfully  embezzled  or  otherwise 
wrongfully  disposed  of  by  their  general  man- 
ager, neither  the  directors  of  the  corporation 
nor  the  corporation  can  be  benefited  by  said 
wrongful  acta,  and  thus  escape  liability. 
They  are  charged  under  the  statute,  as  we 
view  It,  with  the  duty  of  acting  as  a  prudent 
and  reasonable  person  would  act  in  connec- 
tion with  his  own  affairs,  and,  if  they  wrong- 
fully, negligently,  and  carelessly  permitted 
the  property  stored  with  them  to  be  embez- 
zled and  unlawfully  disposed  of,  a  right  of 
action  will  lie  against  them  personally,  as 
well  as  against  the  corporation,  to  recover 
such  damages  as  the  owner  of  such  property 
may  have  sustained.  It  was  clearly  the  in- 
tention of  the  Legislature,  when  enlarging 
by  amendment  section  1493,  to  further  safe- 
gniard  and  protect  the  produce  of  the  farmer 
or  member  stored  with  public  warehousemen. 
Boards  of  directors  employ  general  managers, 
and  are  presumed  to  exercise  reasonable  care 
in  their  selection  that  the  property  Intrusted 
to  their  care  will  be  protected  from  dishonest 
practices,  and  that  such  contracts  as  are  en- 
tered into  will  not  be  violated.  It  would 
hardly  be  fair  to  indulge  the  presnmptlon  that 
the  Legislature  intended  under  section  1493, 
supra,  to  punish  by  imprisonment  In  the  state 
penitentiary  boards  of  directors  of  public 
warehouses  violating  the  provisions  of  the 
statutes  governing  such  public  warehouses, 
and  at  the  same  time  to  prohibit  a  recovery  of 
damages  sustained  by  the  owner  of  produce 
stored  with  them  by  reason  of  their  careless- 
ness, negligence,  or  inattention  to  their  duties 
aadlrectora. 
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Applying  these  principles  to  the  complaint, 
we  think  it  clearly  appears  that  the  amended 
complaint  states  a  cause  of  action  against 
the  directors,  as  well  as  against  the  cor- 
poration, and  the  court  erred  In  sustain- 
ing the  separate  demurrers  filed  by  the  re- 
spective directors. 

The  Judgment  is  reversed,  and  the  case  is 
remanded,  with  Instructions  to  the  trial  court 
to  overrule  the  demurrers,  and  require  the 
directors  to  answer.  Costs  awarded  to  appel- 
lant 

AIL8HIID,  O.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

(25  Idaho,  492) 

CARSTBNSBN  &  ANSON  CO.  T.  WRIGHT. 
(Supreme  Court  of  Idaho.     Jan.  31,  1914.) 

1.  BnXB  ANO  Notes  (|  366*)— Replevin  (|  8*) 
— Tins— CL.AIK  Airo  Dklivxrt— Sdbstitutb 

NOTE. 

Where  a  contract  is  entered  into  between 
a  corporation  with  its  place  of  business  in 
Salt  Lake,  Utah,  and  £3.  G.  Howard,  doing  busi- 
ness under  the  name  of  the  Howard  Music 
Company,  and  the  court's  findings  and  the  rec- 
ord show  that  be  used  the  name  "Howard  Music 
Company"  as  a  business  name,  when  there  was 
no  such  company,  but  that  Howard  was  the 
party  who  sold  the  piano  under  tliis  contract, 
and  took  a  note  for  ft,  and  offered  the  note  for 
sale,  and  afterward  the  party  to  whom  the 
note  was  offered  to  he  sold,  being  the  respond- 
ent, refused  to  buy  it,  and  did  not  receive  it, 
but  demanded  a  new  note,  and  the  note  was 
returned  to  Howard,  and  the  demands  of  Wright 
were  complied  with  under  a  contract  between 
Howard  and  Beasley  with  the  purchaser,  the 
respondent,  and  a  new  note  in  proper  form  that 
Wright  would  buy  was  executed,  for  which  he 
paid  the  sum  of  $400,  such  contract  was  valid, 
and  the  consideration  was  a  sufficient  consid- 
eration for  the  execution  of  said  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  945,  946;  Dec  Dig.  | 
366  :•  Replevin,  Cent  Dig.  H  45-68;  Dec.  Dig. 

8  a*] 

2.  Bnxs  ARD   Notes  (|  366*)— Nonneootia- 
BLB  Instbhment—Tbawsfeb— Validity. 

The  rule  of  law  governing  a  transaction  as 
to  the  dealing  with  the  holder  of  the  legal 
title  by  an  innocent  purchaser  is  that,  where 
the  owner  of  a  nonnegotiable  instrument  clothes 
another  person  with  the  apparent  legal  title 
to  the  instrument,  such  person  so  clothed 
with  the  apparent  legal  title  may  sell  and  dis- 
pose of  the  instrument  to  an  innocent  person 
for  value,  without  notice  of  the  right  of  the 
real  owner,  in  the  same,  manner  as  though  he 
were  the  real  owner. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |i  046,  946;  Dec.  Dig.  { 
366.*] 

3.  Bills  and  Notes  (§  866*)— Nonneootia- 
BLB  Instrument— Tbansfee— Validity. 

Section  3654,  Rev.  Codes,  provides:  "A 
nonnegotiable  written  contract  for  the  payment 
of  money  or  personal  property  may  be  trans- 
ferred by  indorsement,  in  like  manner  with  ne- 
fotiable  instruments.  Such  indorsement  trans- 
ers  all  the  rights  of  the  assignor  under  the 
instrument  to  the  assignee,  subject  to  all  equi- 
ties and  defenses  existing  in  favor  of  the  mak- 
er at  the  time  of  the  indorsement" 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  046,  046;  Dec.  Dig.  | 
368.*] 


4.  Bnxa  and  Notes  <i  866*)-^rBAifBRE— Bs- 

TOPPEL. 

O^e  rule  of  law  applicable  in  this  state  is 
that  the  rights  of  innocent  parties  do  not  de- 
pend upon  the  actual  authority  of  the  par^ 
with  whom  they  deal  directly,  but  are  deriv- 
ed from  the  act  of  the  real  owner,  which  pre- 
cludes bim  from  disputing,  as  against  them,  the 
existence  of  the  title  or  power,  which,  through 
neglieence  or  mistaken  confidence,  he  caused 
or  allowed  to  appear  to  be  vested  in  the  party 
making  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent   Dig.  i{  045,  0^;    Dec   Dig.   { 

6.  Bills  and  Notes  (S  525*)— Action— Inno- 
cent PUBOHASEB  —  SumOTENCY  Or  BVI- 
DENOB. 

It  is  shown  by  the  record  and  the  evideiu:e 
in  this  case  that  the  original  contract  note  aft- 
er the  sale  by  Howard  to  Beasley  was  canceled, 
by  request  of  Howard,  and  a  new  note  given  in 
lieu  thereof,  and  the  original  note  given  and 
left  with  Howard  was  delivered  to  Beasley, 
and  Beasley  obligated  himself  upon  a  new  note 
held  by  Wright  and  Beasley  gave  the  note,  be- 
lieving that  the  piano  he  bad  bought  belonged 
to  Howard,  and,  that  the  original  note  belonged 
to  Howard,  and  without  having  any  knowledge 
or  notice  that  the  appellant  company  had  any 
interest  whatever  in  thepiano  or  note,  and  that 
the  sale  was  made  to  Wright  and  representa- 
tions were  never  made  to  Wright  that  tiiere 
was  any  defect  or  failure  in  the  tide  to  said 
note  either  in  Howard  oi'  Beasley,  and  that 
such  evidence  was  competent,  and  with  other 
evidence  in  the  case  established  that  Wright 
was  an  innocent  purchaser,  and  that  the  court 
was  justified  in  rendering  judgment  for  the 
respondent 

[Ed.  Note.— For  other  cases,  see  Klls  and 
Notes,  Cent  Dig.  fS  1832-1^;  Dec.  Dig.  i 
525.*) 

Amieal  from  District  Court,  Bonneville 
County;  James  G.  Gwlnn,  Jndge.    . 

Action  by  the  Carstensen  &  Anson  Com- 
pany, a  corporation,  against  G.  G.  Wright. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

William  P.  Hanson,  of  Idaho  Falls,  for  ap- 
pellant St  Clair  &  St  Clair,  of  Idaho 
Falls,  for  respondent 

STEWART,  J.  The  complaint  in  this  case 
alleges  two  causes  of  action,  one  for  claim 
and  delivery  in  the  usual  form  for  the  recov- 
ery of  the  original  contract  note,  and  for 
damages  for  the  wrongful  detention  of  the 
same.  The  second  cause  of  action  alleges 
the  conditions  under  which  the  note  was  ob- 
tained, and  that  by  virtue  of  the  same  the  re- 
spondent claims  some  Interest  in  or  tlUe  to 
the  property  described  in  the  first  cause  of 
action,  and  that  such  claim  was  without 
right,  and  that  there  was  no  consideration 
for  said  note.  It  is  alleged  in  the  complaint 
that  the  plaintiff  herein  is  the  owner  of  the 
original  note,  and  .that  the  defendant  has 
no  interest,  right  or  title  to  the  same,  that 
said  note,  now  held  by  the  defendant  where- 
in he  claims  title  to  said  piano  described  as 
"one  Brentwood  style  player,"  was  given  for 
the  original  sale  contract  described  In  the 
complaint  in  the  first  cause  of  action,  and 


*For  other  easM  see  same  topic  and  section  NUMBER  In  Dec.  Dls.  4  Am.  Dig.  Key-No.  Seilw  *  Rep'r  Indexes 
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that  defendant's  claim  or  U«i  npon  said 
piano  is  without,  right,  and  that  he  has  no 
Interest  or  title  to  said  piano  of  any  nature 
or  kind.  The  prayer  of  the  complaint  was 
that  the  original  note  be  surrendered  to 
plaintiff,  the  appellant,  and  that  the  second 
note  be  declared  void,  and  that  any  lien  or 
claim  thereunder  be  annulled,  and  that  the 
respondent  produce  said  note,  and  deliver  It 
up  to  be  canceled,  and  for  costs. 

The  respondent  pnt  In  Issue  the  ownership 
of  the  original  contract  note,  and  denies  that 
on  or  about  the  7th  of  December,  1012,  in  the 
county  of  Bonneville,  he  wrongfully  came 
into  the  possession  of  said  contract  or  note 
from  the  possession  of  the  plaintiff,  or  that 
he  ever  at  any  time  or  place  wrongfully  came 
into  the  possession  of  said  note  or  contract; 
but  the  defendant  admits  that  on  or  about 
the  7th  of  December,  1912,  he  came  Into  the 
possession  of  said  note  or  contract  without 
the  consent  of  plaintiff,  and  admits  that  on 
or  about  January  10,  1913,  plaintiff  demand- 
ed of  defendant  the  surrender  of  said  note  or 
contract  and  all  rights  which  the  defendant 
claimed  under  and  by  virtue  of  the  same,  and 
admits  the  defendant  refused  to  deliver  pos- 
session thereof  to  the  plaintiff,  and  denies 
that  he  still  or  at  all  unlawfully  withholds  or 
detains  said  note  or  contract  from  the  pos- 
session of  the  plaintiff,  and  denies  that  the 
plaintiff  has  been  damaged  In  the  sum  of 
(200  or  In  any  other  amount  whatever. 

The  complaint  alleges  that  the  second  note 
was  given  lor  the  first  note,  and  that  Wright 
well  knew  at  the  time  he  received  the  title 
note  now  held  by  him  that  the  same  was 
executed  by  the  said  A.  H.  Beasley  for  and 
in  consideration  of  the  original  conditional 
sale  note  being  canceled  and  annulled,  and  he 
testified  that  ue  delivered  it  up,  and  that  it 
belonged  to  Mr.  Beasley. 

The  defendant  alleges  that  on  the  7th  of 
December,  1912,  one  B.  0.  Howard,  doing 
business  In  the  name  of  the  Howard  Music 
Company,  offered  to  sell  the  said  note  or  con- 
tract involved  In  this  case  to  this  defendant, 
and  that  the  defendant,  because  of  objections 
to  the  form  of  the  note,  refused  to  purchase 
the  same,  and  the  defendant  alleges  that  he 
Informed  Howard  that,  If  he  would  secure  a 
title  note  for  the  said  piano,  described  in  the 
contract,  payable  to  the  order  of  himself  in- 
dividually, from  A.  H.  Beasley,  that  he  would 
purchase  such  new  note  or  contract,  and  that 
on  December  7,  1912,  Howard  did  obtain 
from  Beasley  a  title  note  or  contract  for  the 
piano,  payable  to  the  order  of  Howard ;  that 
Howard  offered  to  sell  said  new  note  to  this 
defendant,  and  the  defendant  says  that  on 
that  date  he  purchased  said  note  from  How- 
ard. Evidence  Is  offered  to  show  that  the  de- 
f^idant  and  respondent  never  claimed  any 
lien  npon  the  piano  and  no  Interest  or  title 
to  said  piano  of  any  nature  or  kind. 

Exhibit  A,  which  is  in  the  record,  being 
the  agreement  between  the  appellant  and  the 
Howard  Music  Company,  Is  to  the  effect  that 


"all  notes,  contracts,  and  leases  taken  In 
the  sale  of  said  goods  shall  be  a  lien  on  the 
instrument  sold,  made  on  second  party's 
blanks,  payable  to  them." 

The  foregoing  allegations  of  the  complaint 
are  a  statement  of  the  facts  In  tills  case,  and 
these  facts  are  agreed  to  by  counsel  on  both 
sides,  as  shown  by  their  briefs,  and  were 
also  agreed  to  upon  the  oral  argument. 

It  was  shown  by  the  record  and  the  evi- 
dence of  Wright  that  Wright  objected  bo  buy- 
ing the  original  note  from  Howard,  for  the 
reason  that  the  note  showed  on  its  face  that 
it  was  payable  to  the  Howard  Music  Com- 
pany, and  that  an  agent  was  not  authorized 
to  indorse  or  transfer  the  contract,  and  that 
Wright  did  not  know  Howard,  and  Wright 
was  of  the  opinion  that  Howard  could  not 
sell  the  original  note,  but  that.  If  Howard 
could  get  Beasley  to  sign  a  new  note,  and 
Beasley  would  come  to  Wright  and  say  that 
the  matter  was  straight,  and  that  the  piano 
had  been  delivered,  that  he  would  buy  the 
neW  note;  and  the  evidence  of  Beasley 
shows  that  Beasley  told  Wright  that  he  had 
made  the  purchase,  and  thought  It  was  all 
right,  and  he  was  willing  to  give  a  new  note 
so  that  Howard  could  dispose  of  such  new 
note  to  Mr.  Wright  Afterward  the  transac- 
tion was  closed  by  Beasley's  giving  the  new 
note  in  lieu  of  the  old,  which  was  canceled, 
and  the  record  shows  that  Howard  Indorsed 
the  new  note,  which  was  payable  to  his  In- 
dividual order,  and  delivered  It  to  Mr. 
Wright,  and  received  therefor  the  sum  of 
(400  from  Wright 

There  can  be  no  question  In  this  case  but 
that  the  above  record  shows  clearly  that  the 
transaction  was  In  the  usual  course  of  busi- 
ness generally,  and  that  Wright  Investigated 
the  matter  as  fully  as  he  could,  and  did  ar- 
rive at  the  conclusion  that  the  transaction 
was  a  fair  and  straight  transaction  tn  the 
general  and  proper  course  of  business,  and 
Involved  the  sale  of  a  negotiable  note  which 
was  Indorsed,  and  that  Wright  satisfied  him- 
self that  there  was  no  fraud  in  substituting 
the  second  note  for  the  origlnaL  The  evi- 
dence shows  that  Howard  was  In  fact  the 
Howard  Music  Company,  and  that  the  How- 
ard Music  Company  was  the  name  under 
which  Howard  was  making  the  contract,  and 
doing  It  for  the  purpose  of  advertising  the 
Howard  Music  Company,  which  Howard  was 
carrying  on.  Under  such  circumstances  It 
was  clearly  shown  that  a  conclusion  could 
not  be  established  under  the  facts  and  record 
In  this  case,  that  Howard  could  not  transfer 
the  note  because  of  its  form,  and  that  for 
that  reason  it  should  be  returned,  and  that 
Wright  did  not  purchase  It;  but  the  evidence 
does  show  that  a  new  note  was  executed  to 
Howard,  and  that  such  note  was  negotiable 
by  an  Indorser,  and  that  It  was  transferred 
to  Wright  by  the  method  generally  adopted 
In  selling  and  Indorsing  a  note,  without  any 
notice  of  any  fraud  or  Improper  acts. 

[1]  The  first  cause  of  action  la  one  of  claim 


Digitized  by  V^OOQIC 


832 


188  PACIFIC  EBPORTBB 


(Idaho 


and  delivery,  and  It  Is  claimed  by  Wright 
that  the  original  note  was  surrendered  and 
canceled  In  consideration  of  the  giving  of 
the  new  note;  and  from  these  facts  It  Is 
clearly  sho\vn  that  the  original  note  is  made 
an  Issue  by  the  pleadings,  and  the  evidence 
shows  that  the  original  note  belonged  to 
Beasley,  and  not  the  appellant. 

nnder  the  general  rule  of  law  that  the 
courts  recognize  In  an  action  of  claim  and  de- 
livery, the  appellant  in  this  case  is  compelled 
to  recover  upon  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  Wright's  or 
Howard's  or  the  Howard.  Music  Company's  or 
the  weakness  of  Beasley's  title.  Galllck  v. 
Bordeaux,  31  Mont  328,  78  Pac.  583;  Her- 
man V.  Kneipp,  60  Neb.  208,  80  N.  W.  816 ; 
Wilkins  T.  Wilson,  1  Marv.  (Del.)  404,  41  AtL 
78. 

In  the  case  of  Galllck  ▼.  Bordeaux,  supra, 
the  Supreme  Court  of  Montana  announces 
the  rule  in  that  state  as  follows:  "In  an 
action  In  claim  and  delivery,  plaintiff  must 
recover  upon  the  strength  of  bis  own  title, 
and  not  upon  ,the  weakness  of  defendant's 
tltl&"  The  other  cases  dted  adopt  the  same 
rale. 

It]  It  is  shown  that  the  original  contract 
was  canceled  by  request  of  Howard  by  agree- 
ment between  him  and  Beasley,  and  the 
new  note  given  in  lieu  thereof,  and  the  orig- 
inal note  given  and  left  with  Wright  was 
delivered  to  Beasley,  and  Beasley  obligated 
himself  upon  a  new  note  held  by  Wright, 
and  Beasley  gave  the  note,  believing  that 
the  piano  he  had  bought  belonged  to  Howard, 
and  that  the  original  note  belonged  to  How- 
ard, and  without  having  any  knowledge  or 
notice  that  the  appellant  company  had  any 
Interest  whatever  In  the  piano  or  note.  The 
rule  of  law  governing  such  transaction  as  to 
the  dealing  with  a  holder  of  the  legal  title  by 
an  Innocent  purchaser  is  that,  where  the 
owner  of  a  nonnegotlable  instrument  clothes 
another  person  with  the  apparent  legal  title 
to  the  Instrument,  such  person  so  clothed 
with  the  apparent  legal  title  may  sell  and 
dispose  of  the  Instrument  to  an  Innocent  per- 
son, for  value,  without  notice  of  the  rights 
of  the  real  owner,  In  the  same  manner  as 
though  he  were  the  real  owner. 

[3]  Section  3654,  Rev.  C!odes,  provides  as 
follows:  "A  nonnegotlable  written  contract 
for  the  payment  of  money  or  personal  prop- 
erty may  be  transferred  by  Indorsement,  In 
like  manner  with  negotiable  Instrumenta 
Such  Indorsement  transfers  all  the  rights  of 
the  assignor  under  the  Instrument  to  the 
assignee,  subject  to  all  equities  and  defenses 
existing  In  favor  of  the  maker  at  the  time 
of  the  Indorsement." 

In  the  case  of  Boon  ▼.  Weathered,  23  Tex. 
676,  the  Supreme  Court  of  Texas  held  in 
effect  that,  where  an  agent  violates  the  in- 
structions of  his  principal,  and  procures  a 
certificate  to  be  Issued  to  him  instead  of  his 
principal,  and  transfers  such  certlflcate  to 
an  Innocent  pnichaser,  as  to  the  third  person 


not  proved  to  have  had  notice  of  the  Interest 
of  the  principal,  and  who  purchased  for 
value,  the  agent  would  be  regarded  as'  the 
trae  owner  of  the  certificate 

In  the  case  of  McNeil  v.  Tenth  National 
Bank,  46  N.  T.  325,  7  Am.  Rep.  341,  the  plain- 
tiff as  the  owner  of  a  certlflcate  of  stock  in 
a  bank  indorsed  the  same,  and  left  it  with 
his  brokers  as  security.  The  brokers,  with- 
out authority,  deposited  the  certlflcate  as 
collateral  security  to  their  own  debt  The 
Court  of  Appeals  held  that,  where  the  own- 
er of  property  confers  upon  another  an  ap- 
parent title,  or  power  of  disposition  over  It; 
he  is  estopped  from  asserting  his  title  as 
against  an  innocent  third  party,  who  has 
dealt  with  the  apparent  owner  in  reference 
thereto  without  knowledge  of  the  clalmus  of 
the  true  owner. 

[4]  The  Supreme  Court  of  the  United 
States  approves  this  latter  case  in  the  case 
of  Cowdrey  v.  Vandenburgh,  101  V.  S.  672, 
25  L.  fid.  923,  and  quotes  with  approval  the 
follovrlng  excerpt  from  the  McNeil  Case; 
"The  rights  of  Innocent  third  parties,  as 
the  court  there  observes,  'do  not  depend 
upon  the  actual  title  or  authority  of  the 
party  with  whom  they  deal  directly,  but  are 
derived  from  the  act  of  the  real  ovnier, 
whl<di  precludes  him  from  disputing,  'tm 
against  them,  the  existence  of  the  title  or 
power  which,  through  negligence  or  mistaken 
confidence,  he  caused  or  allowed  to  aiH;>ear 
to  be  vested  in  the  party  making  tb.e  convegr- 
ance.'" 

Many  other  cases  ar&  foond  which  sustain 
this  rule,  a  few  of  which  follow:  Merchants' 
&  Mfg.  Nat  Bank  v.  Ohio  Valley  Farnlt 
Co.,  67  W.  Va.  826,  60  S.  B.  880,  70  I*  H.  A. 
312;  Combes  v.  Chandler,  33  Ohio  St  178; 
Salter  v.  Baker,  64  CaL  140;  Du  Bols  T. 
Perkins,  21  Or.  189,  27  Paa  1044;  Argent! 
V.  Brannan,  6  Cal.  351;  Lumley  ▼.  Oorbett, 
18  Cal.  494;  36  Cyc.  tit  "Sales,"  sUbdiT.  e, 
p.  357,  and  subdlvs.  c  and  J,  p.  363. 

[I]  The  record  In  this  case  shows  that  by 
this  transaction  the  appellant  company 
clothed  Howard,  who  did  business  nnder  the 
name  of  the  Howard  Music  Company,  whldi 
was  the  same  thing  as  shown  by  the  plead- 
ings, with  the  possession  of  pianos,  which  he 
could  sell  under  the  contract,  and  the  right 
to  take  notes  therefor  payable  to  hims^ 
and  this  shows  that  it  was  the  intention  of 
the  appellant  company  to  keep  from  people 
with  whom  Howard  dealt  the  knowledge 
that  the  appellant  had  anything  to  do  with 
the  pianos  or  notes. 

Exhibit  2  is  as  follows:  "Uecember  3rd, 
1912.  Carstensen  Anson  Company,  Salt  Lake^ 
Utah — Gentlemen:  Inclosed  you  will  find  our 
contract  No.  106  for  the  Brentwood  Player 
No.  7626,  sold  today  to  Mr.  A.  H.  Beasley, 
R.  F.  D.  No.  3,  Idaho  Falls,  and  whldi  will 
be  delivered  there  to-morrow  morning.  l%e 
Weber  style  11,  which  I  did  ddlver  to  the 
same  people,  I  will  take  on  with  me  to 
SbMey,  Ida.,  U  posslblei  and  make  detivery 
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at  that  point  Payments  on  the  inclosed  con- 
tract will  be  made  as  per  agreement,  and  la 
quite  likely  that  the  total  balance  after  Jan. 
1st,  1913,  will  be  paid  Inside  6  months.  As 
per  Mr.  Anson's  request,  we  are  waiting  for 
the  slip  that  he  said  he  would  have  made, 
and  then  forwarded  to  me,  and  which  would 
tend  to  show  that  these  contracts  of  ours 
would  be  held  by  you,  in  case  you  should 
make  collection  thereto.  We  do  not  cfire  to 
make  this  notice  In  writing  on  the  contract, 
for,  if  we  ever  have  to  force  collection,  we 
do  not  want  it  known  in  public  that  we  are 
connected  in  any  way  with  your  institution, 
and,  if  we  did  so,  it  would  show  on  the  con- 
tract that  we  were  selling  these  qpedal 
pianos  for  you,  and  it  would  place  us  in  a 
bad  light  Trusting  Uiat  you  will  acknowl- 
edge receipt  of  the  Inclosures,  we  beg  to  re- 
main, yours  respectfully,  Howard  Music  Com- 
pany, per  B.  C.  Howard,  Mgr." 

This  exhibit  clearly  shows  that  Howard 
sent  the  first  note  in  without  indorsement  to 
appellant  by  mall,  and  that  he  called  atten- 
tion to  the  fact  that  Mr.  Anson,  one  of  the 
appellant's  officers,  had  promised  to  forward 
to  him  some  slips  "which  would  tend  to  show 
that  these  contracts  of  ours  [Howard's] 
would  be  held  by  you  [appelant]";  and  How- 
ard said  in  his  letter  that  he  would  not  care 
to  make  the  notice  in  writing  on  the  contract 
for  the  reason  that  "it  would  show  on  the 
contract  that  we  are  selling  these  special 
pianos  for  you,  and  it  would  place  us  in  a 
bad  U^t" 

The  manager  of  the  appellant  company 
testified  at  the  trial  upon  cross-examlnatlan 
as  follows:  "Q.  Ton  were  willing  to  assist 
him  with  these  glued  slips  in  deceiving  peo- 
ple into  thinking  that  they  were  dealing  with 
him  and  his  property,  and  not  with  yoxirself, 
were  you?  A.  If  you  want  to  put  it  that 
way.  Q.  That  was  the  purpose  of  it?  A. 
Yes,  sir.  Q.  That  was  your  purpose,  then, 
in  not  having  the  indorsement  go  to  yon,  was 
it  not,  so  as  to  conceal  your  connection  with 
it?  A.  No.  Q.  It  would  so  conceal  it  would 
it  not?  A.  I  presume,  it  would.  Q.  He  had 
requested  that  would  be  fixed  so  it  would  be 
misleading?  A.  Tee.  Q.  And  you  were  will- 
ing to  do  it?  A.  We  are  always  willing  to 
help  our  agents  sell  goods."  This  statement 
of  Carstensen,  who  was  manager  of  the  ap- 
pellant company,  that  the  appellant  consent- 
ed and  was  satisfied  and  willing  that  Howard 
should  and  could  hold  himself  out  to  the 
people  generally  as  being  the  owner  of  the 
pianos  sent  by  appellant  to  Howard,  and  also 
to  hare  Howard  conceal  from  the  people  the 
connection  of  the  appellant  with  the  transac- 
tion, shows  that  the  appellant  having  intrust- 
ed Howard  with  the  legal  title  to  and  pos- 
session of  the  notes,  and  having  intended  to 
enable  him  to  deal  with  them  as  his  own, 
could  not  as  against  the  respondent  an  in- 
nocent purchaser  of  the  note,  be  permitted  to 
say  that  the  note  taken  by  Howard  and  can- 
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celed  by  him,  or  the'  note  sold  tiy  blm  to 
Wright  belongs  to  the  appellant 

It  is  stated  in  the  appellant's  brief  that 
the  respondent  did  not  plead  estoppel;  but 
we  understand  the  rule  to  be  that  it  is  un- 
necessary under  the  facts  of  this  case  to  use 
the  word  "estoppel"  in  a  pleading,  and  that 
it  is  only  required  to  allege  the  facts  fully 
and  clearly  constituting  estoppel,  and  the 
pleadings  in  this  case,  In  the  answer,  show 
all  the  facts  necessary  to  create  estoppel. 

The  appellant  in  this  case  assigns  ten  er- 
rors as  grounds  for  reversing  the  case. 
These  errors  are  so  framed  that  many  of  them 
may  be  combined,  and  they  will  be  conedd- 
ered  in  this  opinion  as  presenting  the  same 
question,  and  discussed  together. 

The  appellant  contends  that  the  court 
erred,  as  a  matter  of  law,  in  finding  that  the 
giving  of  the  second  note  in  any  manner  af- 
fected the  appellant's  right  to  the  original 
note;  that  if  the  first  part  of  the  second 
finding  be  correct  then  some  act  or  acts  of 
the  appellant  must  have  Intervened  to  de- 
prive it  of  its  title  and  right  to  the  note  in 
question;  that  the  original  note  or  contract 
is  a  nonnegotiable  instrument  and  is  gov- 
erned by  the  same  rules  of  law  as  any  other 
diattel,  and  it  is  a  universally  accepted  rule 
of  law  that  the  mere  possession  of  personal 
property  of  Itself  does  not  carry  with  It  the 
right  of  the  holder  to  dispose  of  it  In  sup- 
port of  this  doctrine,  appellant  cites  the  case 
of  Smith  Premier  Typewriter  Co.  v.  Stldger, 
18  Colo.  App.  261,  71  Pac  400 ;  Levi  ▼.  Booth, 
58  Md.  305,  42  Am.  Rep.  332.  These  author- 
ities are  not  applicable  to  the  law  as  we  view 
it  uiwn  the  record  and  evidence  presented  to 
this  court  on  this  appeal. 

There  Is  no  merit  in  the  second  assign- 
ment that  the  court  erred  in  his  finding  that 
the  original  note  was  delivei^ed  up  to  the 
maker,  A  H.  Beasley,  and  canceled.  We 
have  considered  this  question,  and  we  find 
that  the  trial  court  did  not  err  in  making  the 
finding. 

It  is  also  contended  by  the  appellant  that 
the  court  erred  in  finding  that  the  note  dat- 
ed December  7,  1912,  was  sold  to  the  re- 
spondent in  due  conrse  of  business.  We  have 
considered  this  question  in  this  opinion,  and 
we  are  satisfied  that  the  court  did  not  err 
in  its  finding,  as  a  matter  of  law,  that  A.  H. 
Beasley  Is  the  owner  of  the  original  note, 
and  the  court  in  this  opinion  has  fully  con- 
sidered'that  question. 

It  is  also  contended  by  appellant  that  the 
court  erred,  as  a  matter  of  law,  in  finding 
that  because  of  the  mere  fact  that  the  de- 
fendant acted  in  good  faith,  paid  a  good 
and  sufficient  consideration  for  the  note  dat- 
ed December  7,  1912,  he  thereby  became  the 
owner  of  said  note,  on  the  ground  that  this 
is  not  the  law  under  the  most  liberal  inter- 
pretation. We  have  considered  this  matter, 
and  stated  -  the  facta  and  Issues  upon  that 
queetl<m  In  this  opinion,  and  also  the  evl- 
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dence  and  what  was  proven  by  the  evidence. 

It  is  also  contended  by  appellant  that  the 
Judgment  Is  contrary  to  the  law,  and  is  not 
supported  by  the  findings  or  conclusions  of 
law,  and  many  decisions  are  cited  In  the 
brief  upon  this  question,  and  the  general 
rule,  as  stated  by  appellant  In  bis  brief  and 
in  his  oral  argument,  is  that  a  party  cannot 
convey  a  better  title  than  he  himself  pos- 
sessed. ,There  can  be  no  question  upon  the 
rule,  as  stated  by  the  appellant,  that  a  par- 
ty cannot  convey  a  better  title  than  he  him- 
self possessed;  but  In  this  case  there  is  no 
error,  and  the  appellant's  contention  that 
the  Judgment  is  contrary  to  law  is  not  sup- 
ported by  the  findings  or  conclusions.  This 
alleged  error  is  not  supported  by  the  record 
in  this  case,  and  we  have  discussed  that 
question  In  this  opinion.  The  appellant  dtes 
a  number  of  authorities  upon  these  ques- 
tions; but  the  authorities  are  not  applicable 
to  the  sho^^g  made  In  this  case  by  the  rec- 
ord, as  we  have  held  in  this  case. 

Counsel  for  appellant  discusses  very  ably 
the  general  rule  as  to  a  purchaser  in  good 
faith  of  a  bailee  or  agent  who  has  not  au- 
thority to  sell,  getting  no  title.  We  have 
discussed  and  determined  in  this  case  what 
relation  existed  between  the  appellant,  and 
Howard,  and  the  company  name  used  by 
him  as  a  business  proposition,  namely,  the 
Howard  Music  Company,  and  from  that  dis- 
cussion It  Is  evident  there  was  no  bailee  In 
this  case,  as  shown  by  the  record,  and  that 
Howard  had  the  right  to  sell  and  take  notes 
for  the  amount  either  in  Howard's  name  or 
in  the  name  of  the  Howard  Music  Company, 
and  that  the  relations  between  Howard  and 
the  appellant  have  been  clearly  stated,  and 
also  Beasley's  relation  with  the  transaction. 

It  is  argued  by  appellant,  and  authorities 
are  cited,  that  mere  possession  affords  no 
evidence  that  the  person  having  It  has  the 
right  to  sell  it,  and  he  who  purchases  or  in- 
termeddles with  It  must  see  to  it  that  he  is 
protected  by  one  who  has  authority.  This 
question  has  been  considered  and  determined 
In  this  opinion  and  the  authorities  support- 
ing it,  and  this  court  is  of  the  opinion  that 
there  was  evidence  that  the  person  having 
the  pianos  had  the  right  to  sell  them,  as 
the  evidence  and  the  record  show. 

The  court  made  findings  of  fact  and  con- 
clusions of  law  in  this  case,  and  entered 
Judgment  that  "the  two  causes  of  action  set 
forth  in  plaintiff's  complaint  be  and  they 
are  hereby  dismissed  with  prejudice,  and 
that  the  defendant  have  and  recover  of  and 
from  the  plaintiff  his  costs." 

We  have  examined  the  several  errors  as- 
signed by  the  appellant  In  this  case,  and  we 
find  no  errors  which  we  have  not  covered  by 
the  opinion,  or  which  are  of  such  a  character 
as  would  Justify  a  reversal  of  the  Judgment. 
We  think  the  trial  court  has  found  on  the 
facts  of  the  case,  aqd  that  the  court's  find- 


ings are  founded  upon  the  facts  and  the 
pleadings  of  the  case,  and  that  the  Judgment 
should  be  sustained. 

Judgment  affirmed;    costs  awarded  to  re- 
spondent 

AILSHIB^  O.  J.,  and  SULLIVAN,  X,  om- 
cur. 


VALENTIN  V. 


(26  Idaho,  517) 
SARBETT. 


(Supreme  Court  of  Idaho.    Feb.  <5,  1914.) 

1.  Fabtnebbrif  (I  83*)  —  Services  or  Past- 
RBB— Rights  Between  Pabtnebb. 

In  the  absence  of  a  contrary  contract  or 
understanding,  each  party  to  a  partnership 
agreement  is  expected  to  devote  his  time  and 
ability  to  the  business  ot  the  partnership,  and 
neither  One  can  recover  from  the  other,  or  the 
partnership,  for  services  thus  performed,  un- 
less there  be  a  special  contract  to  that  effect 

[Ed.  Note. — For  other  cases,  see  Partner- 
ship, Cent  Dig.  1 131;  Dec.  Dig.  {  83.*] 

2.  Pabtnehship    (J    327*)  —  Accountino  — 
Pleading — Sufficienct. 

Where  one  partner  applies  for  the  appoint- 
ment of  a  receiver,  on  accountinK  and  dissolu- 
tion of  partnership,  and  alleges  that  it  was  the 
partnership  agreement  that  each  party  should 
put  in  his  entire  time  and  energy  in  running 
and  handling  the  business,  and  the  defendant 
fails  to  appear  and  demur  or  answer,  held,  that 
such  allegation  is  sufficient  to  authorize  the  in- 
troduction of  evidence  to  show  such  an  agree- 
ment, and  to  charge  the  defendant  with  the 
services  of  the  plaintiff,  or  with  the  amoant  ex- 
pended in  employing  a  servant  to  do  the  labor 
which  the  defendant  shonld  have  done. 

[Ed.  Note.— For  other  cases,^see  Partnership, 
Cent  Dig.  §i  769-778;    Dec.  Dig.  i  327.*1 

8.  Pabtnebship    (I   327*)— Action    Bbtweew 

PARTNEBS — COMPLAINT--SurFICIEHCT. 

Complaint  examined,  and  held,  that  the  al- 
legations are  sufficient  to  authorize  the  one 
partner  to  charge  the  other  witli  the  value  of 
tils  services  for  the  time  he  failed  to  comply 
with  his  contract  and  give  his  services  and  tiine 
to  the  interests  of  the  partnership. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {§  769-778;   Dec  IMg.  {  327.»] 

Appeal  from  District  Court,  Bingham 
County;  J.  M.  Stevens,  Judge. 

Action  by  Pierre  Valentin  against  JnlM 
Sarrett  for  appointment  of  receiver,  account- 
ing, and  dissolution  ot  partnership.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Hlgglns  &  Ambrose,  of  Madcay,  for  aivel- 

lant     Hansbrough  &  Oagon,   of  BlaclDtoot, 
for  respondent 

AILSHIB,  a  3.  This  action  was  Institut- 
ed in  the  district  court,  praying  the  appoint- 
ment of  a  receiver  and  the  settling  of  part- 
nership accounts  and  dissolution  of  the  part- 
nership business  which  had  theretofore  ex- 
isted between  plaintiff  and  defendant  A 
receiver  was  appointed.  The  defendant,  who 
Is  appellant  in  this  court,  failed  to  appear 
or  answer,  and  a  referee  was  thereafter  ap- 
pointed to  report  the  facts  together  with 
findings  and  condnslons  of  law.    After  hear- 
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log  the'  proofs,  the  referee  reported  to  the 
court,  and  with  some  slight  corrections  the 
court  approved  the  findings  and  conclusions, 
and  entered  a  decree  and  judgment  The 
defendant  thereupon  appealed  from  the  judg- 
ment This  case  brings  up  the  judgment 
roll  alone,  and  does  not  include  the  evldeDce 
taken  In  the  case. 

The  principal  and  essential  question  pre- 
sented on  which  It  is  claimed  a  reversal  of 
the  judgment  should  be  awarded  is  the  con- 
clusion and  judgment  of  the  court  In  charg- 
ing up  the  appellant  with  wages  for  the 
time  he  failed  to  devote  to  the  partnership 
business  during  the  existence  of  the  partner- 
ship. 

[1]  It  is  contended  by  appellant  that,  in 
the  absence  of  a  contract  to  the  contrary, 
each  party  to  a  partnership  agreement  Is 
exi)ected  to  give  his  time  and  labor  towards 
the  business  of  the  partnershii*,  and  tliat 
neither  one  can  recover  from  the  other,  nor 
from  the  partnership,  either  on  account  of 
performing  more  valuable  services  for  the 
partnership,  or  because  of  performing  a 
greater  amount  or  longer  time  service  than 
the  other.  We  are  satisfied  that  the  legal 
contention  made  by  the  appellant  is  correct 
The  rule  contended  for  is  stated  by  many 
authorities  which  counsel  cite,  and  particu- 
larly in  section  770,  voL  2,  Bates  on  Partner- 
ship, as  follows :  "There  la  no  Implied  con- 
tract to  compensate  a  partner  who  does  a 
larger  ^lare  of  the  work  of  the  concern  than 
his  copartners.  In  the  absence  of  a  contrary 
contract  or  understanding,  each  is  expected 
to  do  his  best  without  other  reward  than 
the  general  benefit  It  can  seldom  be  sup- 
IMsed  that  each  one  will  be  as  valuable,  or 
as  skillful,  or  as  useful,  or  as  Industrious 
as  the  other.  The  diligent  partner's  remedy 
for  a  failure  of-  duty  by  the  other  is  to  ask 
a  dissolution;  but  the  law  cannot  measure 
the  unequal  services,  nor  settle  the  com- 
parative value  of  each,  in  order  to  reward 
the  more  diligent" 

This  text  is  supported  by  many  authori- 
ties: Gallgber  v.  Lockhart  11  Mont  109, 
27  Paa  446;  Llndley  on  Partnerships  (8th 
Ed.)  p.  454;  Insley  v.  Shire,  64  Kan.  793,  39 
Pac.  713,  45  Am.  3t  Rep.  308;  Folsom  t. 
Marlette,  23  Nev.  459,  49  Pac.  39. 

In  Jones  v.  Marshall,  135  Pac.  841,  this 
court  held,  in  line  with  the  general  rule,  that 
a  surviving  jpartner  Is  not  entitled  to  com- 
pensation for  his  services  In  winding  up  the 
partnership  business,  except  In  peculiar  and 
special  cases.  The  same  doctrine  was  sug- 
gested in  McElroy  v.  Whitney,  12  Idaho,  512, 
88  Pac.  349.  At  sectton  770  of  Bates  on 
Partnership,  It  is  stated  that  "where  one 
partner  left  the  business,  and  gave  It  al- 
most no  attention,  and  the  other  worked  hard 
at  it  for  over  20  years,  he  cannot  claim  com- 
pensation, though  he  is  the  managing  part- 
ner who  has  sole  superintendence  of  the 
business."  Pierce  v.  Scott  37  Ark.  308; 
Bandle  v.  Richardson,  63  Miss.  178. 


[2,  3]  Turning  to  the  pleadings  In  the  case 
to  see  If  they  are  within  the  rule  of  law 
contended  for  by  appellant  we  find  from  the 
complaint  that  it  is  alleged  that  the  plaintiff 
and  defendant  entered  into  a  contract  and 
agreement  "to  purchase  a  band  of  sheep 
and  the  necessary  teams,  wagons,  and  equip- 
ment to  run  and  handle  the  same,  each  party 
to  advance  one-half  of  the  necessary  capital, 
and  put  in  his  entire  time  and  energy  in 
running  and  handling  the  same."  Again,  at 
paragraph  6,  we  find  tne  allegation  that: 
"The  plaintiff  has  devoted  his  entire  time 
and  energy  to  said  business,  and  has  herded 
and  cared  for  such  sheep,  and  in  every  way 
has  compiled  with  every  part  of  his  agree- 
ment by  him  to  be  performed.  But,  notwith- 
standing this  fact,  said  defendant  has  whol- 
ly failed  to  perform  his  part  of  said  agree- 
ment" etc.  It  will  be  seen  from  the  fore- 
going allegation  that  the  complaint  chaicges 
that  it  was  agreed  that  each  party  should 
devote  his  entire  time  and  attention  to  the 
business  of  the  partnership.  It  must  also 
be  remembered  that  the  defendant  did  not 
demur  to  this  complaint  anu  that  it  stands 
confessed.  In  the  absence  of  any  demurrer 
or  objection  taken  to  the  pleading,  It  is  cer- 
tainly sufficient  to  charge  the  defendant  with 
having  agreed  to  devote  .his  entire  time  to 
the  business  of  the  partnership,  and  to  jus- 
tify the  admission  of  the  evidence  to  show 
that  he  had  failed  and  neglected  to  comply 
with  his  contract '  Evidently  the  court  ad- 
mitted evidence  tending  to  establish  this 
allegation  of  the  complaint  and  the  record 
discloses  tiie  finding  (No.  11)  to  the  effect 
that  the  plaintiff  performed  work  and  serv- 
ices for  the  partnership  for  the  period  of 
15^  months  of,  the  value  of  $697.60,  and 
that  the  defendant  performed  work  and  serv- 
ices for  the  partnership  for  a  period  of  2 
months  in  1911  and  2  months  in  1912  of  the 
value  of  $260,  and  that  the  partnership  was 
under  the  necessity  of  employing  a  herder 
during  the  entire  period  of  16V^  months,  for 
which  it  was  necessary  to  pay  $697.50. 

The  court  thereupon  concluded  tluit  the 
partnership  should  be  charged  with  the  en- 
tire value  of  services  performed  by  both 
plaintiff  and  defendant  and  that  expended 
for  a  herder,  and  that  each  member  of  the 
partnership  should  be  charged  with  one-halt 
of  that  sum. 

In  the  light  of  the  authorities  and  the 
condition  of  the  pleadings,  as  hereinbefore 
recited,  we  think  the  court  was  Justified  in 
reaching  the  conclusion  that  the  defendant 
was  chargeable  with  his  full  time  during 
the  existence  of  the  partnership.  It  is  also 
our  duty  to  assume,  in  the  absence  of  the 
evidence,  that  it  was  sufficient  to  justify 
the  foregoing  findings. 

The  Judgment  must  be  affirmed,  and  it  is 
so  ordered.  Costs  awarded  In  favor  of  re- 
spondent 

SULLIVAN  ana  STEWART,  33^  ooncor. 
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(6»  Or.  2e0) 
NOB  HILL  GABA6B  A  AUTO  CO.  ▼. 
BABDE  et  aL 
(Supreme  Court   of  Oregon.      Feb.   10,   1914J 

C08T8  (S  32*)— Pkbsonb  Ehtixled— Pskvail- 

ING   Pabtt. 

Under  L.  O.  L.  {  662.  RivinR  the  plaintiff 
costs  under  certain  conditions,  where  plaintiff 
recovers  a  judgment  of  $269  in  a  law  action,  he 
is  entitled  to  coats. 

[Bid.  Note. — For  other  eases,  see  Costs,  Cent. 
Dig.  ${  108-132;   Dec.  Dig.  {  32.*] 

Department  2.  Api«al  from  Circuit  Court, 
Mnltnomab  County;  Heniy  E.  McGinn, 
Judge. 

Action  by  the  Nob  Hill  Garage  &  Auto 
Comx>any  against  M.  Barde  and  another. 
From  the  judgment,  plaintiff  appeals.  Modi- 
fled. 

Alfred  P.  Dobson,  of  Portland,  for  appel- 
lant Giltner  &  Sewall  and  Edward  J.  Bra- 
zell,  all  of  Portland,  for  respondents. 

McBBIDB,  C.  J.  This  was  an  action  at 
law.  The  circuit  court  found  that  defend- 
ants were  Indebted  to  plaintiff  in  the  sum 
of  $269,  and  rendered  Judgment  for  that 
sum,  but  also  adjudged  that  each  party  pay 
its  own  costs.  In  an  action  at  law  costs  fol- 
low the  Judgment  as  a  matter  of  course.  L. 
O.  L.  K  662,  664. 

Let  a  Judgment  be  entered  In  favor  of 
plaintiff  for  $269,  and  for  Its  costs  and  dis- 
bursements in  the  court  below  and  In  this 
court 

BEAN,  BAKIN,  and  McNABT,  JJ.,  concur. 


(69  Or.  ZSl) 

PILLSBUBX  T.  McGARBY  et  al. 
(Supreme  Court  of  Oregon.'   Feb.   10,   1914.) 

1.  Appkai.  and   Erbob   (I  442*)— Efteot  o* 

APFEAI.  —  FOBECLOSUBK  —  BlQHT      OF     PUB- 
CHA8KB  TO    POSSESSION. 

The  rule  that  on  appeal  from  a  decree, 
when  a  proper  undertaking  is  giren,  a  purchaser 
can  take  no  proceedings  to  recover  possession 
of.  the  premises  sold  under  the  decree  does  not 
apply  to  an  appeal  from  an  order  denying  a 
writ  of  assistance  after  foreclosure  where  the 
decree  of  foreclosure  was  given  for  want  of  an 
answer,  so  that  no  appeal  could  be  taken  there- 
from by  the  mortgagors  under  L.  O.  h.  §  549, 
excepting  from  the  judgments  and  decrees  from 
which  an  appeal  may  be  taken  those  for  want 
of  answer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  2203 ;    Dec.  Dig.  |  442.*] 

2.  MoBTOAOBs  (8  644*)—FoRECL08UBB— Bight 
OF  PuBCHASEa  TO  Possession— Wbit  or  As- 

SISTANCB.    . 

L.  O.  L.  I  252,  gives  the  purchaser  of 
realty  on  execution  sale  until  a  resale  or  redemp- 
tion, and  a  redemptioner  until  another  re- 
demption, the  right  to  possession  except  in  case 
of  possession  by  a  tenant  under  an  unexpired 
lease.  Section  242  authorizes  recovery  by  the 
purcliaser,  in  case  of  eviction  in  consequence  of 
reversal,  of  the  price  paid  from  the  plaintiff 
in  execution.  Section  423  requires  Junior  lien- 
ws  to  be  made  parties  to  foreclose  suits,  and 
authorizes  prior  lienors  to  be  made  defendants 
at   the  option  of  plaintiff,   or  under  order  of 


court  Bdd,  that  a  vurcbaser,  on  foreclosure 
oit  a  second  mortgage  by  suit  in  which  the  prior 
mortgagee  is  not  made  a  party,  is  entitled  to 
invoke  a  writ  of  assistance  to  place  him  in  poa- 
session. 

[Ed.  Note.— For  other  cases,  see  Mortgagee, 
Cent  Dig.  {{  1668-1677;   Dec.  Dig.  I  644.*] 

Apiteal  from  (Circuit  Court,  Mnltnomab 
County;   W.  N.  Gatens,  Judge. 

Suit  by  Deniiis  C.  PiUsbury,  administrator 
of  the  estate  of  Catherine  A  Coburn,  against 
Franlde  I.  McGarry  and  another.  From  an 
order  denying  a  writ  of  assistance  aftv  fore- 
closure of  mortgage,  plaintlfl  appeals.  B». 
versed,  with  directions. 

Geo.  W.  Gearhart  and  Ben  Biesland,  botb 
of  Portland,  for  appellant  Emmons  &  Em- 
mons &  Beid,  of  Portland,  for  respondents. 

MOOBE,  J.  Thia  is  an  appeal  by  tbe 
plaintiff  from  an  order  denying  an  applica- 
tion for  a  writ  of  assistance.  The  facts  are 
that  Dennis  C.  Plllsbury,  aa  administrator 
of  tile  estate  of  Catherine  A.  Coburn,  deceas- 
ed, commenced  a  suit  In  the  ctrcuit  court 
for  Multnomah  county,  Or.,  against  FranUe 
I.  McOarry  and  W.  B.  McGarry,  her  hus- 
band, to  foreclose  a  mortgage  which  th^  had 
executed  to  the  deceased  of  lot  4  in  blodc 
60,  Irvlngton,  in  the  city  of  Portland.  Mary 
L.  Famam,  who  held  a  superior  mortgage  of 
the  same  real  projperty  which  bad  be«i  exe- 
cuted to  her  by  the  defendants,  was  not 
made  a  party  to  tbe  suit  The  summons  and 
a  copy  of  the  complaint  therein  were  per- 
sonally served  in  that  county  by  tbe  sheriff 
thereof  upon  each  of  the  defendants,  who 
falling  to  appear  or  answer,  their  default 
was  entered  of  record,  and  a  decree  thereup- 
on was  rendered  against  them,  foreclosing 
the  lien  of  the  subordinate  mortgage,  and 
directing  a  sale  of  the  premises,  subject 'how- 
ever, to  the  statutory  right  of  redemption. 
The  decree  did  not  provide  that  upon  a  sale 
of  the  real  estate  the  purchaser  should  be 
put  in  possession  thereof.  Pursuant  to  the 
decree  and  an  order  of  sale  based  thereon, 
the  sheriff  of  that  county,  after  having  duly 
advertised  the  lot,  sold  it  in  the  manner 
prescribed  by  law  to  the  plaintiff,  who  waa 
the  highest  and  best  bidder  therefor,  and  such 
ofiScer  thereupon  returned,  in  term  time, 
the  writ,  indorsing  thereon  a  statement  of 
the  things  which  he  had  done  in  compliance 
with  the  commands  thereof.  More  than  five 
days  thereafter,  and  in  which  meantime  no 
objection  to  the  regularity  of  the  proceedings 
having  been  made  or  filed,  the  sale  was,  by 
order  of  the  court,  duly  confirmed.  After 
such  approval  of  the  price  was  made,  the 
plaintiff  moved  the  court  for  a  writ  of  assist- 
ance to  secure  possession  of  the  premises 
which  he  had  purchased,  supplementing  his 
application  by  an  affidavit  detailing  the  facta 
in  substance  as  hereinbefore  set  forth,  and 
stating  that  upon  the  purchase  of  the  lot 
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the  sheriff  issned  a  certlflcate  of  sale  to 
him,  and  that  he  was  then  the  owuer  there- 
of; that  the  defendants  were  In  the  exclu- 
sive  possession  of  the  real  property  describ- 
ed in  the  mortgage,  but  that  they  have  no  in- 
terest therein,  other  than  a  right  of  redemp- 
tion prescribed  by  law;  that  on  the  day 
preceding  the  application  herein  the  certifi- 
cate of  sale  referred  to  was  exhibited  to  de- 
fendants by  plaintiff's  agent,  who  thereupon 
demanded  of  them  the  possession  of  the  lot, 
but  they  refused  to  comply  therewith;  and 
that  plaintiff  Is  entitled  to  the  writ  desired. 

A  counter  affidavit  was  also  filed,  denying 
that  the  defendants  had  no  interest  in  the 
property,  except  the  statutory  right  of  re- 
demption, asserting  in  effect  that  they  were 
entitled  to  occupy  the  premises  until  the  su- 
perior mortgage  was  foreclosed,  and  a  sher- 
iff's deed  was  executed  to  the  purchaser  pur- 
suant to  the  decree  to  be  rendered  in  that 
suit,  and  that  no  default  had  occurred  in 
the  mortgage  given  to  Mary  A.  Famam. 

The  court,  considering  these  affidavits,  de- 
nied the  application  for  a  writ  of  assistance, 
and,  in  order  to  review  such  action,  the 
cause  has  been  transferred  to  this  court 
The  statute  regulating  the  right  of  occupan- 
cy of  real  property  disposed  of  by  a  sheriff 
pursuant  to  an  execution  or  order  of  sale 
based  on  a  Judgment  or  a  decree  reads: 

"The  purchaser  from  the  day  of  sale,  un- 
til a  resale,  or  a  redemption,  and  a  redemp- 
tioner  from  the  day  of  his  redemption  until 
another  redemption,  shall  be  entitled  to  the 
possession  of  the  property  purchased  or  re- 
deemed, unless  the  same  be  in  the  posses- 
sion of  a  tenant  holding  under  an  unexpired 
lease,  and  in  such  case,  shall  be  entitled  to 
receive  from  such  tenant  the  rents  or  the 
value  of  the  use  and  occupation  thereof  dur- 
ing the  same  period."    Section  252  L.  O.  L. 

"If  the  purchaser  of  real  property  sold  on 
execution,  or  his  successor  in  interest,  be 
evicted' therefrom  in  consequence  of  the  re- 
versal of  the  judgment,  he  may  recover  the 
price  paid,  «vith  Interest  and  the  costs  and 
disbursements  of  the  suit  by  which  he  was 
evicted,  from  the  plaintiff  In  the  writ  of  ex- 
ecution."    Section  242,  L.  O.  L. 

[1]  It  will  be  remembered  that  the  decree 
foreclosing  the  mortgage  executed  by  the  de- 
fendants to  Catherine  A.  Cobum  was  given 
for  want  of  an  answer,  and  no  appeal  there- 
from could  have  been  taken  by  the  mort- 
gagors. Id.  {  549.  This  being  so,  the  rule 
adopted  by  this  court  has  no  application  that, 
where  the  appeal  is  from  the  decree  itself, 
and  a  proper  undertaking  has  been  given,  the 
purchaser  of  the  premises  at  a  sale  thereof 
can  take  no  proceedings  to  recover  possession 


of.  the  real  property  sold,  since  such  applica- 
tion for  the  enforcement  of  the  right  given 
by  the  statute  is  stayed  by  the  supersedeas. 
German  Savings  Society  v.  Kern,  42  Or.  582, 
70  Pac.  709. 

[2]  Any  person  having  a  lien  subsequent 
to  the  plaintiff  upon  the  same  property  or 
any  part  thereof  shall  be  made  a  defendant 
in  the  suit,  and  any  person  having  a  prior 
lien  may  be  made  a  defendant  at  the  option 
of  the  plaintiff,  or  by.  order  of  the  court 
when  deemed  necessary.  L.  O.  L.  I' 423.  As 
Mary  L.  Famam,  who  had  a  prior  Uen  on 
the  premises,  was  not  made  a  party  defend- 
ant In  the  suit  to  foreclose  the  mortgage 
herein,  the  question  to  be  considered,  by  rea- 
son thereof,  is  whether  or  not  the  plaintiff 
is  precluded  from  assertinK  the  right  thus 
given  by  the  statute. 

In  foreclosing  a  mortgage  upon  real  prop- 
erty, the  purpose  to  be  subserved  by  omit- 
ting prior  mortgagees  and  Judgment  credi- 
tors, and  including  all  subsequent  lien  claim- 
ants, is  to  enable  the  purchaser  upon  a  sale 
of  the  premises  under  the  decree,  if  he  se- 
cure a  sheriff's  deed,  to  be  subrogated  to 
the  rights  of  the  owners  of  the  land  and  of 
such  claimants.  When  the  title  and  liens 
of  such  parties  have  been  secured  and  ex- 
tinguished, the  purchaser  steps  into  their 
shoes,  and,  in  order  to  preserve  his  rights 
and  perfect  his  title,  he  must  pay  off  all 
prior  liens.  The  sheriff's  sale  herein  con- 
ferred upon  the  plaintiff  an  equitable  inter- 
est in  the  land  which  is  liable  to  be  extin- 
guished if  the  defendants,  as  the  present 
owners  of  the  fee,  redeeifa  within  the  time 
limited  therefor  by  paying  the  sum  of  money 
required  for  that  purpose.  If  they  do  not 
discharge  the  debt,  the  plaintiffs  interest 
will  ripen  into  an  estate  in  fee  upon  the 
execution  of  the  sheriff's  deed,  and,  if  he 
would  protect  such  legal  title,  it  will  be  in- 
cumbent upon  him  to  secure  a  discharge  of 
the  superior  lien.  But  whether  he  does  so 
or  not,  since  he  purchased  the  premises  at 
the  sheriCTs  sale,  and  secured  a  certificate 
thereof,  he  is  entitled  to  the  possession  of  the 
lot  until  ousted  therefrom  \rpoa  another  sale 
of  the  real  property  pursuant  to  a  decree 
foreclosing  the  lien  of  the  prior  mortgage. 
The  statute  expressly  confers  the  right  as- 
serted, and  the  remedy  invoked  is  the  prop- 
er proceeding  for  the  occasion.  Hald  v. 
Day,  86  Or.  189,  59  Pac.  189;  German  Sav- 
ings Society  V.  Kern,  42  Or.  632,  70  Pac  709. 

An  error  having  been  committed  In  deny- 
ing the  application,  the  decree  should  be  re- 
versed, and  the  cause  remanded,  with  direc- 
ttons  to  issue  the  required  writ,  and  it  is  so 
ordered. 
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(Or. 


(TO  Or.  175) 

PAULSON  T.  OREGON  SURBTT  ft  CASU- 

AI/TT  CO.  et  «L 

(Supreme  Court  of  Oregon.    Feb.  10,  1914.) 

1.  JuooMENT  (§  585*)  —  Bab  to  Subsequbnt 
AonoN— Mattkrb  Included. 

A  decree  of  foreclosure  of  de.ed8  absolute 
In  form  given  as  security  is  a  bar  to  a  subse- 
quent smt  by  the  defendants  to  cliarge  the 
plaintiffs  witn  a  trust  in  the  property,  since 
that  contention  could  have  been  raised  in  the 
foreclosure  suit 

[Bid.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {}  1062-1064, 1067.  1073, 1084, 1085, 
1062-1095,  1132;    Dec.  Dig.  S  585.*) 

2.  MoBTOAOKS  (§  616*)— FoKECLOSDBB— Right 

OF  MOBTOAOEX  TO  PTJECHASK. 

Where  land  was  conveyed  by  deed  absolute 
in  form  with  a  collateral  agreement  that  the 
grantee  might  sell  and  apply  the  proceeds  to 
certain  obligations,  on  foreclosure  by  suit  the 
grantee  could  purchase  the  property. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  1 1518;  Dec.  Dig.  i  616.*] 

3.  MoBTOAOES  (i  292*)— Rights  or  Pabtiks— 
Rboemftion  or  Pkiob  Mobtqaok. 

Where  plaintiff  conveyed  lands  subject  to 
a  mortgage  by  deed  absolute  in  form  intended 
aa  aecurity,  the  failure  of  the  grantee  to  re- 
deem the  first  mortgage,  by  reason  of  which 
the  premises  were  lost  on  foreclosure,  does  not 
give  the  plaintiff  any  ground  for  complaint. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent  Dig.  {{  762-771,  790;   Dec  Dig.  g  292.*] 

Department  No.  2.  Appeal  from  Circuit 
Court,  Multnomah  County;  R.  O.  Morrow, 
Judge. 

Suit  by  A.  S.  Paulson  against  tbe  Oregon 
Surety  &  Casualty  Company  and  another. 
From  a  decree  for  defendants,  plaintiff  ap- 
peals.   AfHrmed. 

This  is  a  suit  to  declare  a  trust,  and  for  an 
accounting.  From  a  decree  in  tavoi  of  de- 
fendants, plaintiff  appeals. 

About  November,  1909,  plaintiff,  a  con- 
tractor and  builder  of  Portland,  Or.,  owned 
three  lots  situated  respectively  on  East  Twen- 
ty-Third, East  Sixteenth,  and  East  Four- 
teenth streets.  There  was  a  completed  dwell- 
ing house  on  the  Twenty-Third  street  lot,  one 
partially  finished  on  li'ourteenth  street,  and 
the  plaintiff  was  about  to  oimmence  the  erec- 
tion of  a  residence  on  Sixteenth  street  Prior 
to  that  time  the  Union  Guarantee  Associa- 
tion, whose  business  it  was  to  issue  Indemnity 
bonds,  had  Issued  its  bond  to  one  May  Var- 
wlg,  who  held  a  mortgage  on  the  Sixteenth 
street  property  for  $3,500,  binding  itself  to 
see  that  said  dwelling  house  was  erected,  and 
to  keep  the  same  free  from  liens  on  account 
of  tbe  cost  of  the  construction  thereof ;  and 
had  also  issued  a  similar  bond  to  one  Henry 
Roberts,  who  held  a  mortgage  of  $3,760  on 
the  Fourteenth  street  property.  On  or  about 
the  12th  of  November,  1909,  plaintiff  was  un- 
able to  proceed  farther  with  the  erection  of 
the  dwelling  house  on  Sixteenth  street  for 
lack  of  funds,  and  about  $1,200  for  labor  and 
material  had  accumulated  against  such  prop- 
erty. At  this  time  the  Union  Guarantee  As- 
sociation entered   into   an   agreement  with 


plaintiff  by  the  terms  of  which  tbe  latter 
agreed  to  deed  to  the  former  all  the  said 
properties,  and  the  association  promised  to 
advance  the  money  necessary  to  complete 
the  dwelling  houses  on  the  Fourteenth  and 
Sixteenth  street  properties.  It  was  under- 
stood between  the  parties  that  the  Union 
Guarantee  Association  should  have  the  right 
at  any  time  to  sell  any  or  all  tbe  said  prop- 
erties and  apply  the  proceeds  thereof  in 
payment  of  tbe  advances  made  by  such  com- 
pany to  plaintiff,  and  pay  all  other  debts  that 
might  be  incurred  by  him  In  the  construction 
of  the  buildings,  tbe  surplus,  if  any,  to  be 
paid  to  plaintiff;  and  the  balance  of  the 
property,  if  any,  reconveyed  to  him  after  bis 
Indebtedness  had  been  paid.  It  was  also  un- 
derstood that  plaintiff  should  have  posses- 
sion of  the  properties  during  the  life  of  the 
contract  Pursuant  to  this  agreement,  on 
the  12th  day  of  November,  1909,  plaintiff  ex- 
ecuted and  delivered  to  the  Union  Guarantee 
Association  a  deed  of  conveyance  of  all  the 
real  properties  above  mentioned.  On  the  2l8t 
day  of  December,  1900,  he  conveyed  to  said 
company  an  80-acre  tract  of  land  In  Mult- 
nomah county,  near  Burlington,  on  which 
there  was  a  mortgage  of  $4,000.  Prior  to  this 
time,  to  wit,  September  24,  1908,  plaintiff  ex- 
ecuted and  delivered  to  the  company  a  deed 
of  conveyance  to  certain  lands  in  block  1, 
subdivision  of  Alusworth  tract,  for  the  pur- 
pose of  indemnifying  said  company  against 
loss  on  account  of  the  issuance  of  its  bond  to 
certain  mortgagees  who  held  mortgages  on 
said  property,  against  loss  on  account  of  the 
construction  thereon  of  two  dwelling  houses 
by  plaintiff.  It  was  agreed  between  the  par- 
ties that  this  property  should  stand  as  secu- 
rity to  tbe  company  after  the  houses  were 
completed,  without  loss  to  the  latter.  About 
December,  1909,  the  defendant  Oregon  Sure- 
ty &  Casualty  Company  was  organized  for 
the  purpose  of  taking  over  part  of  the  assets 
and  obligations  of  the  Union  Guarantee  As- 
sociation, which  executed  and  ^delivered  to 
the  above  company  a  quitclaim  deed  to  all  the 
properties  above  described  except  the  Twen- 
ty-Third street  property,  which  had  been  sold 
prior  thereto  to  one  Chester  Deering.  The 
Oregon  Surety  &  Casualty  Company  assumed 
all  the  duties  and  obligations  of  the  Union 
Guarantee  Association  under  the  agreement 
with  plaintiff.  On  or  about  the  19th  day  of 
April,  1910,  the  first  installment  of  Interest 
on  the  Varwlg  mortgage  being  in  default,  the 
surety  company  took  an  assignment  thereof 
from  Varwlg,  and  also  took  over  the  Roberts' 
mortgage.  Thereafter  tbe  surety  compamy  in- 
stituted a  suit  in  the  circuit  court  of  the 
state  of  Oregon  for  Multnomah  county,  as  as- 
signee, of  said  Varwlg  and  Roberts'  mort- 
gages to  foreclose  tbe  same,  and  also  for  a 
decree  for  all  moneys  advanced  by  both  of 
said  defendants  to  plaintiff  in  the  construction 
of   the  houses,   amounting  to   about  $6,000. 
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Thereafter  the  court  entered  a  decree  declar- 
ing the  plaintiff  Indebted  to  the  Oregon  Surety 
&  Casualty  Company  on  account  of  said  mort- 
gages and  for  moneys  advanced  in  the  con- 
struction and  completion  of  the  buildings, 
with  interest  and  charges  amounting  to 
$16,532.40,  and  decreed  that  said  property  be 
sold  In  satisfaction  thereof.  An  execution 
was  issued  against  all  the  real  estate  except 
the  Burlington  lands,  and  about  May  9,  1011, 
was  sold  at  public  auction.  The  Oregon  Sure- 
ty ft  Casualty  Company  being  the  highest 
bidder,  the  property  was  sold  to  it  for  the 
sum  of  $16,838.20,  and  a  certificate  of  sale 
was  issued  therefor.  In  due  time  the  sale 
was  confirmed  by  order  of  the  court  On 
.  June  17,  1911,  the  Oregon  Surety  &  Casualty 
Company  instituted  an  action  In  ejectment 
against  the  plaintltT  to  obtain  the  possession 
of  the  Sixteenth  street  property.  Paulson 
tiled  a  complaint  in  equity  in  the  nature  of 
a  cross-bill  alleging  that  the  property  in- 
volTed  was  held  in  trust  by  the  defendant 
companies,  claiming  a  violation  of  the  trust 
agreement,  and  asking  that  a  trust  be  dedar^ 
ed,  and  for  an  accounting.  He  asserted, 
among  other  things,  that  the  defendant  Ore- 
gon Surety  &  Casualty  Company  bad  no 
right  to  purchase  the  real  estate  at  the  sale 
under  the  foreclosure  proceedings.  The  de- 
fendant answered  denying  many  of  the  al- 
legations of  the  complaint  and  pleading  the 
decree  of  the  circuit  court  In  the  foreclosure 
proceedings  as  a  bar  to  this  suit  The  reply 
admitted  the  findings  of  fact  conclusions  Of 
law,  and  decree,  the  certificate  of  sale,  and 
order  confirming  the  same  in  the  foreclosure 
stilt,  as  alleged  in  the  answer  of  the  defend- 
ant Oregon  Surety  &  Casualty  Company. 

Claude  Strahan  and  Frank  Schlegel,  both 
of  Portland,  for  appellant  S.  C.  Spencer,  of 
Portland  (Wilbur,  Spencer  ft  Dibble,  of  Port- 
land, on  the  brieO,  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  The  several  deeds  from  plaintiff  to  de- 
fendant Union  Guarantee  Association,  while 
absolute  in  form,  were  given  as  security  and 
were  in  effect  mortgages.  They  were  at  all 
times  recognized  and  treated  by  both  defend- 
ants as  such.  When  the  deeds  were  executed, 
certificates  were  issued  to  plaintiff  to  the  ef- 
fect that  the  title  to  the  real  estate  was  held 
by  the  company  to  Indemnify  it  from  all  loss 
on  account  of  the  bond  issued,  and  for  the 
money  advanced  and  to  be  advanced.  The 
proceedings  in  the  foreclosure  suit  are  set 
forth  in  defendants'  answer.  The  conditions 
upon  which  the  money  was  advanced  to  plain- 
tiff, the  mortgages  assigned  to  defendant,  the 
deeds  executed  as  mortgages  (except  the  deed 
of  the  Burlington  property),  and  the  amount 
due  to  plaintiff,  were  all  directly  involved  in 
tbat  suit  and  were  judicially  passed  upon 
and  determined  upon  the  merits  after  proper 
bearing. 

It  was  incumbent  upon  Paulson  to  set  up  In 


an  answer  in  the  foreclosure  suit  any  claim 
that  he  might  have  to  the  effect  that  the 
agreement  in  regard  to  the  deeds  was  in  any 
manner  different  from  that  set  forth  in  the 
foreclosure  suit  and  any  and  all  matters  re- 
lating to  the  deeds  and  mortgages  up  to  that 
time.  If  he  desired  to  have  the  same  litigated. 

The  rule  is  well  settled  that  a  {>arty  can- 
not relltigate  matters  which  he  might  have 
Interposed,  but  failed  to  do,  in  a  former  ac- 
tion between  the  same  parties  or  their  privies 
in  reference  to  the  same  subject-matter.  Ho- 
venden  v.  Knott  12  Or.  267,  269,  T  Pac.  30 ; 
NeU  V.  Tolman,  12  Or.  289,  293,  294,  7  Pac. 
103;  Morrill  v.  MorrUl,  20  Or.  96,  25  Pac. 
362,  11  U  R.  A.  155,  23  Am.  St  Rep.  95;  Fln- 
ley  V.  Houser,  22  Or.  562,  30  Pa&  494 ;  Hack- 
worth  V.  Zollars,  30  Iowa,  433;  2  Black  on 
Judgments  (2d  Ed.)  |  504  et  seq. 

A  judgment  is  final  and  condtislve  upon 
the  parties,  not  only  as  to  the  matter  actu- 
ally determined,  but  as  to  every  other  mat- 
ter which  the  parties  might  have  litigated 
and  had  decided  as  incident  to  or  essentially 
connected  with  the  subject-matter  of  the  liti- 
gation, within  the  purview  of  the  original  ac- 
tion. Jordan  v.  Van  Epps,  85  N.  Y.  427; 
Barrett  t.  Failing,  8  Or.  152. 

All  the  matters  which  the  plaintiff  seeks  to 
have  adjudicated  which  occurred  up  to  the 
time  of  the  determination  of  the  foreclosure 
suit  might  have  been  litigated  in  the  former 
suit  The  title  to  this  real  estate  was  Involv- 
ed in  the  foreclosure  suit  and  if  the  defend- 
ants held  it  in  trust  for  plaintiff  that  de- 
fense should  have  been  made  by  Paulson  at 
that  time.  Not  having  made  such  defense,  he 
is  estopped  from  making  it  now.  The  trial 
court  found  that  these  matters  had  been  liti- 
gated in  the  former  suit.  This  conclusion 
disposes  of  the  main  question  in  this  case. 

[2]  It  is  further  contended,  however,  by 
plaintiff  that  the  defendant  Oregon  Surety 
ft  Casualty  Company  had  no  right  to  pur- 
chase the  real  estate  Involved  at  the  foreclo- 
sure sale.  Where  a  sale  is  made  by  Judicial 
process,  there  is  usually  no  restraint  upon 
the  purchase  of  property  by  the  mortgage 
creditor.  The  sale  In  such  case  is  made  by 
the  sheriff  or  other  officer  appointed  by  the 
court  or  designated  by  law,  and  the  creditor 
is  not  himself  the  seller.  The  case  is  Just 
the  same  as  that  upon  the  sale  on  an  ordi- 
nary execution  at  which  the  Judgment  credi- 
tor has  full  liberty  to  buy.  2  Jones  on  Mort- 
gages (6th  Ed.)  K  1635,  1882. 

It  is  plaintiff's  contention  that  the  defend- 
ant had  the  power  to  sell  according  to  the  ar- 
rangement relating  to  the  deeds  given  as 
mortgages.  However  that  may  be,  it  is  dear 
that  the  sale  was  not  made  by  virtue  of  such 
authority,  but  in  a  regular  foreclosure  sale 
by  an  officer  of  the  court.  Plalntifrs  remedy 
was  to  redeem  the  property  from  the  sale. 

[3]  He  also  complains  that  the  Burlington 
acreage  was  lost  through  failure  of  the  de- 
fendants to  redeem  the  mortgage  of  $4,000 
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tbereoiL  It  apean  from  the  evidence  that 
the  representatlTe  of  the  defendant  Oregon 
.  Surety  &  Gasnalty  Company,  after  making 
an  InreBtlgation  aa  to  the  valne  of  this 
property,  informed  the  plaintiff  that  it  was 
not  worth  the  amount  of  the  first  mortgage 
and  that  the  company  would  hare  nothing 
to  do  with  it;  that  the  plaintiff  could  do 
anything  he  saw  fit  in  regard  to  It  The  com- 
pany by  taking  the  deed  of  the  Bnrllngton 
property,  which  was  in  effect  a  second  mort- 
gage, did  not  assume  the  payment  of  the  first 
mortgage,  and  under  the  circumstances  dis- 
closed by  the  evidence  plaintiff  has  no  rea- 
son to  complain. 

The  decree  of  the  lower  court  will  there- 
fore be  affirmed. 

EAKIN,  McMABY,  and  MOORE.  JJ„  con- 
cur. 

(70  Or.  IM) 

WIIiLIAMSON  et  ux.  v.  KOBEBTS. 
(Supreme  Court  of  Oregon.    Feb.  10,  1914.) 

1.  Judgment  (S  713*)  —  Cokolttsivenkss  — 
Mattbbs  Concluded. 

In  a  snlt  for  accounting  under  an  agree- 
ment whereby  the  plaintiffs  had  delivered  to  de- 
fendant the  output  of  bops  on  land  which  they 
had 'purchased,  but  the  legal  title  of  which  the 
defendant  held,  the  proceeds  of  the  bops  to  be 
applied  to  the  repayment  of  advances  made  by 
defendant,  a  decree  of  foreclosure  of  a  mort- 
gage given  by  defendant  on  the  land,  In  a  suit 
to  which  the  plaintiffs  were  parties,  but  In  which 
no  issues  were  determined  Between  the  present 
plaintiffs  and  defendant,  is  not  an  estoppel  to 
the  maintenance  of  the  suit  for  accounting. 

[Ed.  Note.— For  other  cases,  see.  Judgment, 
Cent  DiK.  H  1063.  1066.  1099,  1234-1237,  1239, 
1241,  1247;  Dec  Dig.  I  713.*] 

2.  ESTOFFKL    (i  90*)— EqUITABLK    EBTOPPXI/— 
AOQUIESGENCB. 

Under  an  agreement  by  which  plaintiffs  de- 
livered hops  to  defendant,  the.  proceeds  of  which 
were  to  apply  on  the  repayment  of  advances 
made  by  defendant  to  plaintiffs,  the  fact  that 
the  plaintiffs  had  access  to  the  defendant's 
books  ot  accounting  and  knowledge  of  the  dis- 
tribution of  the  hops,  and  acquiesced  therein, 
does  not  estop  them  from  maintaining  a  suit 
for  accounting  in  the  absence  of  a  showing  that 
defMidant  acted  on  some  representation  of 
plaintiffs  to  his  injury. 

[Ed.    Note. — For   other   cases,   see   Estoppel, 
Cent.  Dig.  U  242-244.  248-256;    Dec.  Dig.  | 
90.*] 
8.  Patkbnt  (I  30*)— Bights  of  Pasties. 

Where  plaintiffs  delivered  bops  to  defend- 
ant to  apply  on  the  repayment  of  advances  made 
by  defendant,  he  should  credit  plaintiffs  with 
the  value  of  the  hops  at  a  time  when  plaintiffs 
urged  their  sale,  and  not  merely  with  a  less 
Talue  at  which  they  were  subsequently  sold. 

{Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  if  4,  34,  35 ;  Dec  Dig.  |  30.*} 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County;  Wm.  Galloway,  Judge. 

Suit  of  Ia  A.  WllliamBon  and  wife  against 
A.  C.  Boberts.  From  a  decree  for  plaintiffs, 
defendant  appeals.    Modified. 

John  H.  McNary,  of  Salem  (C.  L.  McNary, 
of  Salem,  on  the  brief),  for  appellant  C. 
M.  Inman,  of  Salem,  for  respondents. 


BAItIN,  J.  This  Is  a  suit  for  an  account- 
ing. The  plaintiffs  contracted  for  the  pur- 
chase from  one  Emmett  of  a  tract  of  land 
containing  13.5  acres  for  the  price  of  $540, 
and  In  the  fall  of  1902  paid  thereon  $100 
and  Interest  They  allege  that  in  February, 
1904,  they  contracted  to  purchase  an  ad- 
joining 13  acres  from  the  said  Emmett  at  the 
price  of  $55  an  acre ;  that  they  are  husband 
and  wife,  and  that  defendant  is  the  father 
of  the  plaintiff  Nettie  Williamson;  that 
plaintiffs  had  made  default  In  payment  on 
the  purchase  price  of  the  first  tract  of  land, 
and  Boberts  gave  them  the  money  on  Febru- 
ary 12,  1904,  to  pay  the  Interest  then  in  de- 
fault amounting  to  $148.60,  and  offered  to 
pay  the  balance  on  the  purchase  price  of 
that  tract,  which  he  did  on  February  15, 
1904;  that  he  offered  to  and  did  purchase 
for  the  plaintiffs  the  adjoining  13  acres  at 
the  price  of  $715,  on  condition  that  the 
plaintiffs  would  repay  such  advances  with 
interest  at  8  per  cent  per  annum,  taking  the 
title  to  both  tracts  in  hla  own  name  as  se- 
curity for  the  sum  so  advanced ;  that  he  also 
agreed  to  advance  to  the  plaintiffs  money  to 
plant  and  care  for  a  hopyard  thereon;  that 
plaintiffs  entered  Into  the  possession  of  the 
second  tract,  also,  and  worked  and  Improved 
both  tracts,  set  out  a  hopyard,  cultivated, 
wired,  and  cared  for  it.  Improving  the  house 
and  bam,  built  other  outbuildings  and  fenc- 
es, resided  thereon  until  November,  1910^ 
and,  as  agreed,  delivered  the  hop  crop  each 
year  to  the  defendant,  the  proceeds  of  which 
were  to  be  applied  In  payment  upon  the 
money  advanced  by  the  defendant  for  the 
care  of  the  crop  and  upon  the  purchase  price 
of  the  land;  that  In  the  meantime  the  de- 
fendant mortgaged  the  land  to  Ladd  &  Bush 
to  secure  the  repayment  of  a  loan  obtained 
by  him  from  said  Ladd  &  Bush ;  that  there- 
after Ladd  &  Bush  brought  suit  to  foreclose 
said  mortgage  against  the  said  Boberts  and 
Williamson  and  wife,  in  which  a  decree  was 
rendered  on  June  26,  1909,  and  the  said  land 
was  thereafter  sold  upon  execution  Issued 
thereon  to  Ladd  &  Bush  for  the  sum  of  $3,- 
925. 

[1]  By  the  answer  the  defendant  pleads  In 
estoppel  the  said  proceedings  In  the  fore- 
closure suit,  in  which  plaintiffs  Williamson 
and  wife  answered,  setting  up  their  equity 
In  the  land  and  notice  thereof  ttf  Ladd  4c 
Bush  at  the  time  they  took  the  mortgage 
thereon,  and  that  whatever  Interest  they 
acquired  thereby  was  subsequent  and  sub- 
ject to  the  equities  of  Williamson  and  wife. 
No  issues  were  tendered  in  that  snlt  between 
Williamson  and  wife  and  the  defoidant 
Roberta  The  only  issues  were  betweot 
Ladd  &  Bush  and  the  Williamsons,  In  which 
no  controversy  was  suggested  or  could  have 
been  adjudicated  between  the  defaidants,  aa 
such  a  controversy  could  not  be  a  counter- 
claim in  an  equity  proceeding.    See  Temple- 
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ton  T.  Cook,  138  Pac.  230,  recently  decided. 
The  decree  in  that  case  is  not  an  estoppel 
against  the  WUllamsons  in  tbls. 

[2]  The  third  defense  is  pleaded  as  an  es- 
toppel, namely:  That  plaintiffs  had  access 
to  defendant's  books  of  acoonnt  and  knowl- 
edge of  the  disposition  of  the  hops,  and  ao- 
qolesced  therein.  This  does  not  contain  the 
elements  of  an  estoppel  as  showing  that  de- 
fendant acted  npon  some  representation  of 
Williamson  to  his  injury,  although  the  facta 
recited  therein,  if  proved,  may  be  competent 
evidence  npon  the  accounting.  Plaintifls, 
not  being  estoi^ed  by  the  adjudicatton  in 
the  foreclosure  case,  were  entitled  to  an  ae- 
coontlng,  as  shown  by  defendant's  own  tes- 
timony, and  there  was  no  error  in  the 
order  requiring  the  accounting. 

Neither  the  findings  of  the  trial  court  la 
regard  thereto  nor  any  statement  of  the  ac- 
count is  contained  in  the  record  or  in  the 
briefs.  The  evidence  Is  very  indefinite  as  to 
what  items  of  the  account  are  controverted. 
No  definite  dates  or  figures  are  given  except 
in  defendant's  Journal  (exhibit  4),  other  than 
as  to  the  price  of  the  crop  for  the  year  1906. 
Defendant's  book  shows  there  was  a  balance 
due  him  from  the  WUllamsons  of  (468.07  on 
April  22,  1006,  for  advances  made  in  the 
year  1905,  over  and  above  the  value  of  the 
hops  for  that  year,  and  during  the  year  1907 
defendant  advanced  to  plaintiffs,  in  excess  of 
the  amount  received  for  the  1007  crop,  $139.47. 
We  accept  these  figures  as  correct  On  Feb- 
ruary 12,  1904,  defendant  advanced  to  plain- 
tiffs to  pay  interest  to  Emmett  $148.00,  and 
on  February  16,  1904,  paid  the  balance  due 
Emmett  on  the  first  tract  of  land,  $540.  On 
March  11,  1904,  he  i>aid  to  Emmett  the  price 
of  the  second  tract,  $715. 

[3]  As  to  the  sale  of  the  hop  crop  of  1906, 
defendant  testifies  that  the  hops  were  not 
cured  and  baled  in  time  for  sale  on  the  early 
market  in  October,  and  that  the  price  was 
going  down  at  that  time.  He  admits  that 
plaintiffs  wanted  him  to  sell  at  15  cents, 
which  it  appears  could  have  been  obtained 
prior  to  November  15th,  and  defendant 
agreed  to  sell  at  that  price,  but  says  that  the 
best  offer  he  could  get  was  12^  cents,  that 
the  price  continued  thereafter  to  drop  until 
it  reached  9  cents,  and  that  he  finally  ac- 
cepted an  offer  of  9%  cents.  Plaintiff  L.  A. 
Williamson  testified  that  be  started  to  bale 
the  1906  hops  in  the  last  of  September,  and 
says  the  price  at  that  time  was  15%  cents; 
that  Roberts  wanted  to  hold  for  20  cents, 
and  asked  him  if  he  would  take  15  cents,  and 
he  said,  "Yes;  sell  for  what  you  can  get" 
This  was  on  the  2d  of  November.  Lach- 
mnnd,  who  was  a  hop  dealer,  testified  that 
from  October  16th  to  November  15th  the 
market  price  was  about  15  to  15%  cents; 
that  at  that  time  the  hop  market  was  very 
active.  Livesley,  also  a  dealer,  testified 
that  during  the  same  period  the  price  was 
15  cents.    It  appears  that  Lachmund  bought 


the  bops  at  9%  cents  in  February,  1007.  As 
defendant  received  the  hops,  and  was  to 
sell  them  and  credit  the  amount  on  the  WU- 
liamsons'  debt  to  him,  and  plaintiff  having 
urged  him  to  sell  about  the  1st  of  November, 
he  should  credit  the  amount  of  the  value  of 
the  hops  at  that  time  on  plaintiffs'  debt 
Without  mentioning  all  the  items'  of  the 
Roberts'  account  as  shown  by  his  Journal, 
which  are  not  specifically  disputed,  and  tak- 
ing the  balances  shown  to  be  due  him,  with 
interest  to  the  date  of  the  sale  of  the  land, 
November  21,  1910,  and  the  item  of  the  1906 
crop,  the  account  would  stand  as  follows: 
RotXTti  In  Account  wltb  WlUI«m»om.  Dr. 

itoc 

Nov.  IB.    To  10,010  ponnda  bops  M 

15  cents  «!,(»  W 

IitM  advance!  made  for 

crop  wot 

»  BT4  41 

Interest  (ron  November  IB.  IMMv 
to  November  S.  UIO U4  It 

ino. 

Nov,  n.    To  proceada  sale  ot  laad... >,ME  00 

Oontra,  Or. 
1M6. 
Apr.  a.   B7  advance*  ta  IMS  In  asoeM  ot 

oiop    I  MS  07 

Interest  to  November  21,  UIO 1T2  U 

VM. 
Jan.  10.    By  advancea  In  1907  In  exceaa  of 

crop    Uf  47 

Interest  on  same M  17 

1S04. 
Feb.  11.    To  cbeck  advanced  to  pay  Inter- 
est to  Bmmett 148  <0 

Interest  OD  lame.' 8121 

1«M. 
Feb.  16.    By   amount  on  the  flrft  tract  ot 

land    «0  00 

Interest  on  same M6  40 

Uar.  11.    By  amount  paid  on  second  tract. .      7U  00 
Interest  on  same 873  24 

$2.880  47 

Balance  due  WlIHamaons  November 

21,   1910   I1.888  75 

InUrest  to  February  »,  1114 487  10 

88,88(85 

—which  is  the  amount  for  which  defendant 
is  indebted  to  the  plaintiffs. 

The  decree  of  the  drcoit  court  will  be 
modified  accordingly. 

McBRIDE,  C.  J.,  and  BEAN,  J.,  ooncnr. 
McNART,  J.,  not  sitting. 


(88  Or.  455) 
CASCIATO  et  aL  v.  MASON,  t 
(Supreme  Court  of  Oregon.    Feb.  10,  1914.) 

1.  Contracts  (f  322*)!— Aorions— AoiasaiBiL- 

ITT  OF  Evidence. 

In  an  action  for  the  balance  of  price  tor 
labor  in  grading  a  street,  the  testimony  of  a 
witness  tor  plaintiffs  that  they  had  about  15 
teams  and  20  men  on  the  work  was  admissible. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Die.  S{  1306,  1307,  1339,  1347,  1348, 
Hfi.'i,  1492,  1534-1542,  1754,  1768,  1772,  1801, 
1802,  1804-1808,  1815,  1816;  Dec.  Dig.  }  322.»] 
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2.  Contracts  (8  322*)— Actions— ADiaBsiBii.- 
ITT  or  Evidence. 

In  an  action  for  labor  in  grading  streets, 
testimony  by  plaintiff  as  to  tfie  balance  due 
him  on  the  estimates  made  vas  competent. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  i|  1306,  1307,  1339,  1347,  1348, 
1468,  1492,  1534-1642,  1754,  1768,  1772,  1801, 
1802,    18M:-1808,    1815,    1816;     i>ec.    Dig.    ( 

3.  Evidence  (§  463*)— Pabol  Evidence  At- 
FECTINO  Writings— Admissibility. 

In  an  action  for  the  balance  of  price  due 
for  labor  in  grading  city  streets,  testimony  as 
to  how  contracts  are  carried  on  not  only  in 
this  case  but  generally  as  to  roughing  out,  and 
when  they  do  the  next  work,  was  properly  ex- 
clnded  on  the  ground  that  the  contract  was  not 
ambiguous,  and  the  evidence  was  not  admissible 
to  construe  it 

[BJd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |S  2140-2143;  Dec.  Dig.  §  463.*] 

4.  CoNTBAOTs  (}  322*)— Actions— Adidbsi- 
BiuTT  Of  Evidence. 

In  on  action  for  the  balance  of  price  due 
for  labor  in  grading  streets,  testimony  of  the 
en^neer  in  charge  of  the  work  on  cross-exami- 
nation that  the  plaintiffs  and  other  men  were 
not  asked  to  do  anything  that  they  declined  to 
do  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  }§  1306,  1307,  1339,  1347, 1348,  14B5, 
1492,  1534-1542,  1754,  1768,  1772,  1801,  1802, 
1804-1808,  1815,  1816;   Dec.  Dig.  {  322.*] 

5.  Appeal  and  Error  (f  1033*)— Harmless 
Error  —  Decision  Favorable  to  Appel- 
lant. 

No  error  can  be  predicated  on  a  decision 
favorable  to  the  appellant  on  an  objection  to 
evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4052-4062;  Dec.  Dig.  i 
1033.*] 

6.  Afpbai.  and  Error  (|  1033*)  —  Habmuess 
Error  —  Decision  Favorable  to  Appel- 
lant. 

The  defendant  cannot  complain  on  appeal 
if  the  decision  of  the  jury  against  him  was  not 
as  much  in  amount  as  it  might  have  been. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4052-4062;  Dec  Dig.  | 
1033.*] 

7.  Appeal  and  Ebrob  (!  1001*)  —  Review — 
Qttestions  of  Fact— Verdict. 

Const  art.  7,  I  3,  providing  that  the  right 
of  trial  by  j'ury  shall  be  preserved,  that  no  fact 
tried  by  a  jury  shail  be  otherwise  re-examined 
unless  the  court  can  affirmatively  say  there  is 
no  evidence  to  support  the  verdict  that,  till 
otherwise  provided  by  law,  either  party  to  an 
appeal  may  have  attached  to  the  biU  of  ex- 
ceptions the  whole  testimony,  and  that  if  the 
Supreme  Court  can  determine  what  judgment 
should  have  been  rendered  it  shall  direct  such 
judgment,  does  not  authorize  the  Supreme 
Court,  where  the  evidence  supports  the  ver- 
dict to  retry  the  case  and  reach  a  conclusion 
of  tact  different  from  the  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3822,  3928-3934;  Dec.  Dig. 
i  1001.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  McOinn,  Judge. 

Action  by  N.  Casciato  and  another  against 
Archie  Mason.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.     Affirmed. 

The  substance  of  tbe  plaintiffs'  complaint 
is  that  they  iierformed  certain  labor  in  grad- 


ing eotoe  streets  in  the  dty  of  Portland  for 
the  defendant,  in  doing  which  they  moved 
23,746  yards  of  earth  at  a  contract  price  of 
20  cents  per  cubic  yard,  amounting  In  all  to 
$4,740.20,  of  which  only  $3,088.70  have  been 
paid,  leaving  a  balance  of  $1,660.50.  Some- 
thing Is  said  in  tbe  complaint  about  $710.66 
of  this  amount  being  retained  by  the  defend- 
ant as  security  for  the  completion  of  tbe 
work;  but  In  tbe  state  of  the  record  that 
question  is  Immaterial.  The  substance  of  tbe 
defense  is  that  tbe  plaintiffs  did  not  perform 
the  contract  under  which  the  work  was  done, 
so  that  the  defendant  was  compelled  to  and 
did  expend  for  the  completion  of  tbe  work, 
as  required,  a  much  larger  sum  than  wonld 
have  been  due  to  the  plaintiffs  bad  they  per- 
formed their  contract  as  agreed.  The  new 
matter  of  the  answer  was  traversed  by  tbe 
reply.  A  jury  trial  resulted  In  a  verdict  In 
favor  of  the  plaintiffs  in  the  sum  of  $1,071. 
From  Judgment  thereon  in  favor  of  tbe  plain- 
tiffs, the  defendant  appeals. 

James  N.  Davis,  of  Portland,  for  appellant 
J.  W.  Westbrook,  of  Portland  (Westbrook  & 
Westbiook,  of  Portland,  on  t^e  brief),  for 
respondenta 

BURNETT,  J.  (after  sUting  the  facts  as 
above).  Tbe  bill  of  exceptions  contains  five 
assignments  of  error  which  are  here  consid- 
ered seriatim: 

[1]  1.  A  witness  for  plaintiffs  was  asked 
this  question:  "About  bow  many  teams  and 
men  did  you  have  on  that  work?"  He  an- 
swered: "Ob,  about  15  teams  and  20  men." 
This  testimony  was  objected  to  by  defendant 
on  tbe  ground  that  it  was  Immaterial,  but 
the  objection  was  overruled.  It  is  not  ap- 
parent under  the  issues  that  any  error  was 
committed  in  this  ruling.  It  was  apropos  to 
the  description  of  the  work  done  by  the 
plaintiffs. 

[2]  2.  E^ror  is  predicated  on  tbe  question 
asked  of  one  of  the  plaintiffs,  testifying  in 
bis  own  behalf,  if  there  was  any  balance  doe 
bim  on  the  estimates  made.  The  defendant 
objected  to  this  as  Irrelevant,  Incompetent, 
and  immaterial.  The  court  overruled  tbe  ob- 
jection. The  answer  is  not  disclosed  by  tbe 
bill  of  exceptions;  but,  in  any  event.  It  would 
be  competent  for  a  witness  to  give  tbe  result 
of  a  computation  on  accounts. 

[3]  3.  A  witness  for  the  defendant  was 
asked  this  question:  "Now,  in  your  expe- 
rience, state  about  how  these  contracts  are 
carried  on,  not  only  in  tbia  case,  but  general- 
ly, as  to  the  roughing  out,  and  when  they  do 
the  next  work  after  that,  and  so  forth ;  what 
Is  the  fact  about  that?"  Tbe  plaintiffs  ob- 
jected for  the  reason  that  tbe  question  was 
irrelevant,  incompetent,  and  immaterial ;  bat 
the  objection  was  sustained  by  the  court  on 
tbe  basis  that  there  was  no  ambiguity  about 
the  contract  and  that  this  evidence  was  not 
admissible  to  construe  that  which  was  al- 
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ready  plain.    There  was  no  error  in  tills  as- 
signment 

[4]  4.  The  defendant  urged  Irreleyancy,  in- 
competency, and  Immateriality  to  this  ques- 
tion asked  on  cross-examination  of  the  engi- 
neer In  charge  of  the  work:  "Did  you  at  any 
time  from  the  time  yon  took  charge  of  that 
wort  there  until  they  qnlt  work  there  on 
that  street,  was  Jlmmie  or  Mr.  Casciato  or 
Mr.  Ragnone  or  their  men  asked  to  do  any- 
thing that  they  declined  to  do?"  The  court 
orerruled  the  objection  to  the  witness'  an- 
swer: "I  do  not  remember  that  they  did." 
This  testimony  tended  to  show  tiie  at- 
titude of  the  parties  toward  the  performance 
of  the  work  by  the  plaintifls  and  that  all  had 
compUed  with  the  requirements  of  their  con- 
tract. 

[5]  6.  The  next  assignment  is  based  upon 
this  question  propounded  to  a  witness  for  the 
defendant  on  direct  examination:  "Can  you 
tell  approximately  the  amount  of  expendi- 
tures you  made  in  August,  I  mean  the  ex- 
penditures made  by  the  defendant  during  the 
month  of  August,  1912?"  The  bill  of  excep- 
tions shows  that  the  court  overruled  the  ob- 
jection of  plaintiSs  to  this  question.  No 
error  can  be  predicated  by  the  defendant  up- 
on this  decision  in  his  own  favor. 

The  remainder  of  the  bill  of  exceptions 
consists  in  the  narration  of  a  colloquy  be- 
tween the  court  and  counsel  on  both  sides, 
but  fails  to  disclose  that  either  party  made 
any  objection  to  the  remarks  of  the  court  or 
of  counsel  for  the  other  litigant  That  docu- 
ment states  also  that  the  defendant  filed  a 
motion  to  reduce  the  judgment  by  the  sum 
of  $710,  the  amount  retained  by  the  defend- 
ant under  the  terms  of  the  contract  to  insure 
the  completion  of  the  same,  because,  in  fall- 
ing to  find  the  full  amount  demanded  by  the 
plaintiffs,  the  jury  must  bare  determined 
that  they  had  not  completed  the  contract, 
with  the  consequence  that  the  defendant 
was  entitled  to  retain  the  security;  but  the 
court  overruled  the  motion.  The  record, 
however,  fails  to  disclose  any  exception  to 
the  ruling  of  the  court 

[I]  The  foregoing  is  a  full  narration  of  the 
substance  of  the  bill  of  exceptions.  In  our 
judgment  no,  error  in  the  proceedings  of  the 
court  is  disclosed  thereby.  A  verdict  for  the 
plalntiCTs  was  well  within  the  issues  raised 
by  the  pleadings,  and  the  defendant  cadnot 
complain  if  the  decision  of  the  jury  was  not 
as  large  in  amount  as  it  might  have  been. 

[7]  There  was  no  motion  for  a  nonsuit  or 
for  a  directed  verdict,  and,  in  view  of  the 
record,  it  is  not  apparent  how  either  of.  such 
motions  could  have  been  entertained.  It  is 
argued  in  the  brief,  however,  that  we  should 
take  the  full  report  of  the  testimony  accom- 
panying, the  bill  of  exceptions  and  in  effect, 
under  8ecti<m  8,  art  7,  of  the  state  Ck>nstltn- 
tlon,  retry  the  case  ourselves  on  the  evidence 
thus  adduced,  and  reach  a  conclusion  of  fact 


different  from  that  returned  by  the  jury  in 
the  verdict  We  cannot  properly  do  tills,  for 
it  would  be  to  Invade  the  province  of  the 
jury  and  emasculate  the  Institution  of  trial 
by  that  method  which  the  Constitution  of 
the  state,  even  in  its  amended  form,  declares 
must  be  preserved.  Reduced  to  its  lowest 
terms,  the  essence  of  the  defendant's  griev- 
ance is  that  the  jury  believed  the  witnesses 
for  the  plaintiffs  Instead  of  relying  upon  the 
testimony  for  the  defendant  We  cannot  In- 
terfere in  such  cases.  State  v.  Rader,  62 
Or.  37.  124  Pac.  195;  State  v.  Hardin,  63  Or. 
305,  127  Pac  789;  Sllverton  v.  Brown,  63 
Or.  418,  128  Pac.  45;  Love  v.  Chambers  Lbr. 
Co.,  64  Or.  129,  129  Pac.  492;  Gleason  v. 
Denson,  132  Pac.  530 ;  Sullivan  v.  Wakefield, 
133  Pac.  641 ;  Zobrist  v.  Estes,  133  Pac.  644; 
Beard  v.  Beard,  133  Pac  795;  Domurat  v. 
O.  W.  R.  &  N.  Co.,  134  Pac  313;  Frederick 
V.  Bard,  134  Pac  81& 
The  judgment  must  be  aflirmed. 

McBRIDB,  C.  J.,  and  MOORB  and  BAM- 
SBY,  JJ.,  concur. 

(89  Or.  see) 
EAST  SIDB  MILL  &  LUMBER  CO.  v.  WIL- 
COX et  al. 

(Supreme  Court  of  Oregon.    Feb.  10,  1914.) 

1.' Mechanics'   Liens  (|  136*)— Notiob— Dk- 

scBipnoN  OF  Peopbbty. 

A  description  of  premises,  in  a  notice  of 
a  materialman's  Uen,  as  "that  certain  build- 
ings or  improvements  known  as  a  dwelling 
house  and  ontbuildings,"  on  a  lot  of  land  def- 
initely described,  is  sufBcient,  as  a  single  lien 
on  separate  buildings  is  allowed  when  they  are 
erected  for  a  common  purpose  or  connected  use. 

[Ed.  Note. — For  other  cases,  gee  Mechatiics' 
Liens.  Cent  Dig.  §g  213-224;  Dec  Dig.  { 
136.*] 

2.  Mechanics'  Liens  (I  189*)— Notice— Suf- 

FXCIBBCT. 

A  notice  of  materialman's  lien  for  material 
fnrnished,  whicli  does  not  state  of  what  the 
materials  consisted  other  than  by  reference  to 
invoices  rendered  to  the  contractor,  and  not 
to  the  owner,  is  not  sufficient 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  U  234-236;  Dec.  Dig.  { 
139.  •] 

Department  1.  Appeal  from  Circuit  Court, 
Clackamas  County;   J.  U.  Campbell,  Judge. 

Action  by  the  East  Side  Mill  &  Lumber 
Company  against  H.  H.  Wilcox  and  another. 
From  a  judgment  sustaining  the  general  de- 
murrer to  the  complaint,  plaintiff  appeals- 
Affirmed. 

This  was  a  suit  to  foreclose  a  material- 
man's lien  upon  certain  bulldihgs.  The  no- 
tice of  lien  is  as  follows:  "Know  all  men 
by  these  presents,  that  the  undersigned  EiBSt 
Side  Mill  &  Lumber  Company,  a  corporation 
hereinafter  called  'the  claimant'  hereby 
claims  a .  mechanic's  lien  upon  that  certain 
buildings  or  improvements  known  as  a  dwell- 
ing house  and  outbuildings  and  the  land  upon 
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which  the  same  la  located,  In  the  county  of 
ClackamaB,  state  of  Oregon,  and  described  as 
follows:  The  north  one  hundred  fifty  (150) 
feet  of  lot  number  three  (8),  block  number 
sixty-three  (63),  first  subdivision  of  a  portion 
of  Oak  Grove,  as  per  plat  on  file  with  the 
county  clerk  of  said  county  and  state.  The 
lien  hereby  claimed  is  for  materials  furnish- 
ed and  delivered  at  said  premises  to  be  used 
and  which  were  used  in  the  construction, 
Alteration  and  repair  of  said  buildings,  at  the 
Instance  and  request  of  H.  H.  WUcoz.  At 
the  time  of  commencing  to  furnish  said  ma- 
terials George  Meinzer  was  the  owner  or 
reputed  owner  of  said  buildings,  and  George 
Meinzer  is  now  the  owner  thereof.  That 
George  Meinzer  Is  the  owner  of  said  land 
and  had  knowledge  of  the  construction,  al- 
teration and  repair  of  said  buildings,  and 
caused  the  same  to  be  done.  In  the  construc- 
tion, alteration  and  repair  of  said  buildings 
H.  H.  Wilcox  was  the  contractor  and  agent 
of  George  Meinzer.  Said  materials  were  fur- 
nished between  the  dates  of  February 
twelfth,  1912,  and  March  second,  1912,  and 
the  contract  and  reasonable  price  thereof  was 
and  is  the  sum  of  one  hundred  forty-three 
and  **/ioo  ($143.96)  dollars,  lawful  money 
of  the  United  States,  and  the  sum  of  one 
hundred  forty-three  and  9fl.l(X)  ($143.96)  dol- 
lars is  now  due  or  to  become  due  to  the 
claimant  and  the  following  is  a  true  and  cor- 
rect statement  of  said  account  and  demand 
after  deducting  all  Just  credits  and  oifEets : 

"Mr.  H.  H.  Wilcox  in  account  with  East 
Side  Mill  &  Lumber  Company : 

Feb.  16   To  invoice  rendered  $124  69 

Feb.  20  Ditto 10  10 

Mar.   2  Ditto 9  17 


$14S  96 


"It  la  the  intention  of  the  claimant  to  hold 
a  lien  upon  the  buildings  hereinbefore  de- 
scribed, for  the  amount  of  said  claim,  and 
not  only  upon  said  buildings,  erections,  and 
superstructures,  but  also  upon  the  land  upon 
which  the  same  are  constructed,  together 
with  a  convenient  space  about,  the  same  or 
80  much  as  may  be  required  for  the  conven- 
ient use  and  occupation  thereof,  to  be  de- 
termined by  the  Judgment  of  the  court  at  the 
time  of  the  foreclosure  of  this  lien.  The  time 
in  which  the  claimant  has  to  make  and  file 
its  lien  on  said  property  with  the  county 
clerk  of  the  county  In  which  said  buildings  is 
situated  has  not  expired.  Thirty  days  have 
not  elapsed  since  the  completion  of  said 
buildings." 

A  general  demurrer  to  the  comidalnt  was 
sustained,  and  plalntUt  appeals. 

Hamilton  Johnstone,  of  Portland,  for  ap- 
pellant Job.  E>.  Hedges,  of  Oregon  City,  tor 
respondents. 

McBRIDB,  0.  J.  (after  stating  the  facts  as 
above).  [1  ]  In  our  opinion  the  description  of 
the  premises  was  sutflcient:    "A  single  lien 


upon  separate  buildings  is  allowed  when  they 
are  erected  for  any  common  purpose  or  oon-' 
nected  use,  as  in  the  cftse  of  bams,  stablea, 
and  other  outhouses  used  in  connection  there- 
with, and  within  the  cartilage  of  a  dwelling, 
or  where  the  buUdings  have  been  erected  for 
some  general  and  connected  use."  Willam- 
ette Mills  Co.  T.  Shea,  24  Or.  40,  82  Pac.  750. 

[2]  Passing,  without  deciding,  other  objec- 
tions made  to  the  form  of  the  notice,  we  are 
of  the  opinion  that  it  Is  insufficient  in  not 
containing  a  true  statement  of  the  demand 
for  which  the  lien  was  claimed.  When  the 
property  of  a  citizen  la  to  be  charged  with  a 
lien  for  a  debt  incurred  by  a  contractor  who 
is  only  constructively  his  agent,  and  who  la 
usually  the  party  primarily  liable  for  the 
debt,  he  la  entitled  to  know,  at  least  in  s 
general  way,  what  materials  are  charged  to 
his  account,  >o  that  he  may  be  able  by  in- 
vestigation to  determine  the  Justice  of  the 
claim.  The  notice  here  gives  no  intimation 
as  to  whether  the  "material  furnished"  con- 
sisted of  lumber,  bricks,  windows,  plumbing 
supplies,  or  paint  The  itemized  statement  Is 
equally  indefinite,  merely  referring  to  three 
invoices  rendered,  but  these  appear  to  have 
been  rendered  to  the  contractor  and  not  to 
the  owner.  Uucb  a  notice  is  too  indefinite  to 
constitute  a  good  statement  of  a  demand.  It 
might  be  aulllclent,  in  a  complaint  for  goods 
sold,  as  the  party  to  be  charged  can,  in  such 
case,  require  the  complaint  to  be  made  more 
definite  and  certain,  or  demand  a  bill  of  par- 
ticulars, but  a  lien  notice  is  Incapable  of 
amendment  and  cannot 'be  made  good  by 
averment  It  must  stand  or  fall  by  reference 
to  its  own  terms.  The  authorities  on  this 
subject  are  well  collated  in  27  Cyc.  121,  and  in 
Boisot  on  Mechanics'  Liens,  §§  395,  396 ;  and 
an  examination  of  the  cases  there  cited  sat- 
isfies us  that  upon  authority  as  well  as  upon 
principle,  the  Hen  sued  upon  la  void  for 
uncertainty. 

The  Judgment  Is  affirmed. 


SABIN  T.  OWENS  CONST. 


($»  Or.  U» 
CO.  et  aL 


(Supreme  Court  of  Oregon.     Feb.  10,  1914.) 

1.  Afpeax,  aito  Brbor  (I  623*)  —  Record  — 
Time  roa  Fiuno  Tbanscrift. 

Where  an  appeal  undertaking  was  served 
November  22,  1913,  and  the  transcript  did  not 
reach  the  clerk  of  the  Sapreme  Court  till  De- 
cember 30th,  the  court  will  not  order  it  filed 
as  of  Monday,  December  29tli,  though  it  was 
mailed  on  December  27th,  and  in  due  course  of 
mails  should  have  reached  the  clerk  on  Decem- 
ber 29th. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2736;   Dec  Dig.  f  (S3.*] 

2.  Appeai.  ano  Ebbob  (|  623*)  —  Rbcobd  — 
Tike  fob  Fiuno  Tbanbcbift. 

Under  L.  O.  L.  f  650,  providing  that  an 
appeal  is  perfected  oo  the  expiration  of  the 
time  for  excepting  to  sureties  on  the  undertak- 
ing, the  30  days  allowed  by  section  554  for  fil- 
ing the  transcript  including  a  copy  of  the  Judg- 
ment, the  notice  of  appeal  with  proof  of  serv- 
ice, and  the  undertaking  on  appeal,  runs  from 
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that  time,  and  not  from  the  filing  of  the  bin  of 
exceptions. 

[Ed.  Note.— For  other  ca»e«,  see  Appeal  and 
Error,  Cent  Dig.  |  2736;   Dec  Dig.  |  623.*] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;    Henry  E.  McGinn,  Judge. 

Action  by  R.  L.  Sabln  against  the  Owens 
Construction  Company  and  another.  From  a 
judgment  for  plaintifT,  defendant  American 
Surety  Company  appeals.    Appeal  dismissed. 

Kollock  &  Zollinger,  of  Portland,  for  ap- 
pellant. Emmons  &  Webster,  of  Portland, 
for  respondent 

EAKIN,  J.  This  fs  a  motion  to  dismiss 
the  appeal  l>ecause  the  transcript  was  not 
filed  within  the  time  required  by  law. 

[1]  The  undertaking  on  appeal  was  served 
on  respondent  on  the  22d  day  of  November, 
1913.  Respondent  had  five  days  thereafter 
in  which  to  except  to  the  sureties,  which  in- 
duded  all  day  the  27th  of  November.  Thirty 
days  thereafter  would  expire  on  December 
28th,  which  fell  on  Sunday,  and  the  tran- 
script must  have  been  filed  on  the  29th.  It 
was  not  filed  until  the  30th.  Appellant  now 
askg  the  court  to  direct  it  to  be  filed  as  of 
the  29th,  assigning  two  grounds  for  the  re- 
quest. He  claims:  First  That  it  was  mailed 
to  the  clerk  of  this  court  on  the  27th,  and  in 
due  course  of  the  mail  should  have  reached 
the  clerk's  ofi3ce  on  the  29th;  but  this  is 
asking  the  court  to  disregard  the  direction  of 
the  statute  in  the  matter,  wUch  is  purely 
Jurisdictional,  and  does  not  depend  on  the 
regularity  of  the  mails,  nor  is  it  a  question 
of  service  on  the  Clerk.  The  transcript  must 
t)e  In  the  hands  of  the  derk  within  the  30 
days. 

[2]  Appellant's  second  contention  is  that 
the  bill  of  exceptions  was  not  filed  until  De- 
cember 18th,  and  that  the  30  days  for  filing 
the  transcript  should  be  computed  from  that 
time ;  but  by  section  ^0,  L.  O.  !>.,  the  appeal 
is  perfected  uiwn  the  expiration  of  the  time 
allowed  to  except  to  the  sureties  on  the  nn- 
dertaking,  and  the  transcript  must  be  filed 
within  30  days  thereafter.  The  transcript 
for  the  purpose  of  conferring  Jurisdiction, 
consists  of  a  copy  of  the  Judgment  the  notice 
of  appeal  with  proof  of  service,  and  the  un- 
dertaking on  appeal.    Section  654,  Ij.  O.  Ii. 

The  appeal  Is  dismissed. 


(69  Or.  in) 

THIENES  V.  FRANCIS  et  aL 
(Supreme  Court  of  Oregon.     Feb.  8,  1914.) 

1.  Sales  ({  479*)r-CONDiiioNAi.  Sales— Rem- 
edies or  VkNDOB. 

Where  a  contract  for  the  conditional  sale 
of  personal^  baa  been  broken  by  the  vendee, 
as  b;  a  sale  of  the  property  before  title  pass- 
ed, the  vendor  may  waive  his  right  to  recover 
possession,  and,  sue  for  the  valne,  treating  the 
contract  as  exeented. 

[Ed.  Note. — For  other  cases,  see  Sales.  Cent 
Dig.  Si  141&-1432,  1434-1438;  Dec.  Dig.  i 
479.*] 


2.  Exchange  of  Pbopebtt  (|  7*)— Real  Pbop- 
ebty— nattjie  of  '  contract. 

Under  a  contract  for  the  exchange  of  land* 
of  unequal  value,  the  deed  to  the  more  valua- 
ble tract  being  placed  in  escrow  tiU  the  bal- 
ance of  the  price  is  paid,  the  results  are  the 
same  as  under  a  sale,  reserving  title  in  the 
vendor  to  secure  the  balance  of  the  price,  and 
a  bond  for  title  when  the  balance  of  the  price, 
interest,  and  taxes  are  paid;  the  relation  be- 
tween the  parties  being  analogous  to  that  be- 
tween mortgagor  and  mortgagee. 

[Bid.  Note.-^For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  S{  12-14;   Dec.  Dig.  i  7.*J 

3.  Vbndob  Avn  PrntOHASEB  (f  193*)— BjpiE- 

OIES  OF  VENDOBr-AcTIOH  FOB  WaSTB.. 

A  purchaser  of  land  is  entitled  to  cut  a 
reasonable-  quantity  of  wood  therefrom,  and  the 
vendor  cannot  maintain  an  action  therefor  with' 
out  showing  that  after  it  was  cut  the  prem- 
ises would  not  be  sufficient  as  security  for  the 
balance  of  tiie  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaaer,  Cent  Dig.  H  889-401;  D«&  Dig.  f 
193.*] 

D^artment  No.  2.  Appeal  from  Circuit 
Court  Lane  County;   L.  T.  Harria,  Judge. 

Suit  by  W.  0.  Thlenes  against  I.  M.  Fran- 
cis and  another.  From  the  Aeaee,  plaintitt 
appeals.    Modified. 

H.  E.  Slattery,  of  Eugene,  for  appellant 
Fred  EJ.  Smith,  of  Eugene  (Foster  &  Hamil- 
ton and  Woodcock  &  Smith,  all  of  Eugene, 
and  R.  G.  Smith,  of  Grants  Pass,  on  the 
brief),  for  respondents. 

BEAN,  J.  This  is  a  suit  to  reform  a  writ- 
ten agreement  and  to  enjoin  a  law  action. 
On  July  7,  1911,  plalntlft  and  defendant  I. 
M.  Francis  made  a  contract  for  the  exchange 
of  property,  by  the  terms  of  which  the  for- 
mer conveyed  to  the  latter  a  quarter  section 
of  land  in  Douglas  county,  estimated  at  $7,- 
500,  upon  which  there  was  a  mortgage  of 
$1,500,  which  the  plaintiff  agreed  to  pay; 
and  I.  M.  Francis  agreed  to  convey  to  W. 
C.  Thlenes  a  farm  in  Lane  county  consisting 
of  324.5  acres  at  $60  per  acre,  and  live 
stock,  farm  implements,  etc.,  for  the  sum  of 
$1,800.  At  the  time,  Tlilenes  expected  to  ob- 
tain the  money  and  pay  for  the  personal' 
property  In  30  days.  This  he  failed  to  do. 
The  parties  executed  an  agreement  In  regard' 
to  furnishing  an  abstract  of  title  to  the  real 
estate,  and  the  defendant  Francis  and  wife 
executed  a  deed  to  plaintifT  to  the  Lane  coun- 
ty farm.  This  deed  was  deposited  in  escrow 
with  the  First  National  Bank  of  Eugene,  Or., 
with  directions  as  to  the  delivery  thereof 
contained  in  the  instrument  signed  by  the 
parties,  which,  except  as  to  the  deeds,'  is 
practically  all  the  written  memoranda  made 
as  to  their  contract  By  the  terms  of  this 
Instrument  the  deed  was  to  be  delivered  to 
plaintitt  and  wife,  their  heirs  or  assigns  on  or 
before  five  years  from  the  date  upon  the  pay- 
ment of  $13,770,  the  balance  of  the  purchase 
price  of  the  farm  and  personal  property,  to- 
gether with  the  interest  thereon,  the  delivery 
of  a  satisfaction  of  the  mortgage  for  $1,600 
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upon  the  Doaglaa  county  farm,  and  the  pro- 
duction of  the  tax  certificate  each  year  to- 
ward the  payment  of  the  taxes  by  plaintiff. 
The  contract  provided  that,  In  the  erent  the 
tax  certificate  and  mortgage  mentioned  were 
not  delivered  on  or  before  the  day  aet  for  the 
delivery,  that  the  taxes  each  year  on  the 
above-described  land  were  not  paid  by  plain- 
tiff, that  the  interest  on  the  amount  due  was 
not  paid  annually,  or  that  the  balance  of  the 
purchase  price  was  not  paid  by  plaintiff,  then 
the  deed  was  to  be  redelivered  to  Frands. 

Dnrlng  the  summer  of  1912  a  controversy 
arose  between  the  parties,  particularly  as  to 
the  personal  property,  and  the  defendant 
Francis  commenced  an  action  against  the 
plaintlfl  for  the  value  of  some  of  the  per- 
sonal property  which  plaintiff  had  sold,  for 
T6  cords  of  wood  cut  upon  the  land  at  fl 
per  cord  for  stumpage,  and  for  a  portion  of 
the  crops  harvested  from  the  land  by 
Thienes.  The  plaintiff  answered  and  filed  a 
complaint. in  eqi^ty  In  the  nature  of  a  cross- 
bill, alleging  that  by  mutual  mistake  of  the 
parties  the  original  contract  failed  to  con- 
tain the  following  items  agreed  upon  between 
the  parties,  to  wit:  That  Thienes  was  to 
have  the  possession,  use,  and  occupancy  of 
the  land  during  the  life  of  the  contract;  that 
for  the  consideration  of  $21,270  plaintiff  was 
to  have  the  said  land  and  also  the  personal 
property  (describing  the  same);  that  plain- 
tlfl was  let  into  the  possession  of  the  land 
and  personal  property.  The  plaintiff  asked 
to  have  the  contract  reformed  and  the  action 
enjoined.  The  defendant  in  his  answer  claim- 
ed to  be  the  absolute  owner  of  the  real  estate 
by  virtue  of  a  breach  of  the  contract,  also 
the  owner  of  the  personal  property ;  that  the 
title  to  the  personal  property  was  to  remain 
in  Francis  until  the  same  was  paid  for.  The 
plaintiff  replied,  putting  in  issue  the  mate- 
rial allegations  of  the  answer.  Upon  the  tri- 
al a  large  amount  of  evidence  was  introdnc- 
ed  relating  to  the  leasing  of  the  premises  to 
defendant  A.  M.  Brewer ;  various  items  paid 
on  account  of  interest,  and  an  attempted  ar- 
rangement by  the  parties  consisting  of  an 
oral  agreement  adjusting  the  controversy  re- 
lating to  the  real  estate  and  personal  prop- 
erty. Some  of  the  facts  were  submitted  to 
a  Jury,  and,  from  the  verdict  rendered  and 
the  mass  of  evidence,  the  trial  court  made 
findings  of  fact  showing  clearly  what  the  le- 
gal situation  of  the  parties  was  as  to  the 
real  estate  and  the  personal  property;  find- 
ing In  substance  that  the  contract  for  the 
sale  of  the  real  estate  was  still  In  force; 
that  the  plaintiff  Thienes  was  entitled  to  the 
possession  and  use  thereof  so, long  as  he  peri 
formed  the  conditions  of  the  contract;  that 
the  title  to  the  personal  proi)erty .  remained 
in  defendant  Francis  until  the  pprchas^  pripo 
of,  $1,800  was  paid,  Thienes  to  have  the.  pos- 
session thereof ;  ^nd  that,  in  case  any  of  the 
personal  property  was  sold,  the  proc^da 
were  to  go  to  Francis.    By  the  decree  the 
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coort  permitted  the  law  action  to  proceed  as 
to  the  personal  property  purchased  and  the 
wood  cut  upon  the  land,  but  not  as  to  the 
crops  that  had  been  grown  thereon.  Plain- 
tiff appeals. 

The  assignments  of  error  embrace  two 
Items  of  property:  (1)  The  wood  cut  by 
Thienes,  and  (2),  the  personal  property  which 
I.  M.  Francis  sold  to  W.  G.  Thienes.  The  ev- 
idence shows,  and  the  court  found,  that,  un- 
der the  contract  between  the  plaintiff  and 
defendant,  the  title  to  the  personal  proi>erty 
was  to  remain  in  the  defendant  until  the 
purchase  price  thereof,  $1,800,  was  paid,  with 
the  condition  that,  if  any  part  thereof  was 
sold,  the  proceeds  should  be  paid  to  defend- 
ant Francis. 

[1]  Where  a  contract  for  the  conditional 
sale  of  personal  property  has  been  broken  by 
the  vendee,  the  vendor  may  waive  his  rig^t 
to  recover  possession  of  the  property,  and 
sue  for  the  value  thereof,  treating  the  con- 
tract as  executed.  By  the  sale  of  the  prop- 
erty before  title  passed,  Thienes  broke  the 
contract  of  conditional  sale ;  therefore  Fran- 
cis had  the  right  to  sue  for  the  value  of  the 
same,  and  the  decree  In  regard  thereto  is  af- 
firmed. 1  Mechem  on  Sales,  |  613 ;  Herring- 
Marvin  Co.  V.  Smith,  43  Or.  316,  72  Pac.  704, 
73  Paa  34a 

[2]  Under  the  terms  of  the  contract  be- 
tween the  plaintiff  and,  the  defendant  for 
the  sale  to  the  former  of  the  Liane  county 
land  upon  which  the  plaintiff  paid  $6,000  net 
by  conveying  the  Douglas  county  land,  and 
was  let  into  possession  of  the  Lane  county 
farm,  the  relation  of  vendor  and  vendee  ex- 
isted between  Francis  and  Thienes.  The  re- 
sults were  the  same  as  though  Francis  had 
sold  the  Lane  county  farm  to  Thienes,  reserv- 
ing title  in  himself  to  secure  the  payment  of 
the  balance  of  the  purchase  money.  Kud  giv- 
ing a  bond  for  title  binding  himself  to  con- 
vey when  the  purchase  money,  interest,  and 
taxes  were  paid.  The  relations  existing  be- 
tween them  were  analogous  to  that  of  mort- 
gagor and  mortgagee.  Small  v.  Slocumb, 
112  Ga.  279,  37  S.  E.  481,  .63  L.  B.  A.  130, 
81  Am.  St  Bep.  60.  In  order  for  a  mortga- 
gee to  maintain  an  action  against  a  mort- 
gagor for  waste  or  timber  cut  upon  mort- 
gaged premises,  it  must  be  shown  tliat  the 
security  of  the  mortgage  has  been  Impaired. 
As,  for  example,  In  case  where  buildings 
which  were  covered  by  the  lien  of  a  mortgage 
are  unlawfully  removed  from  the  premises. 
27.Cy&  1269.. 

[3]  The  parties  ignored  the  provisions 
made  for  recording  the  Instruments  relating 
to  the  title  to  real  estate,  and  on  that  ac- 
count their  matters  were  extremely  involved. 
We  think,  however,  under  the  conditions  ex- 
isting between  the  plaintiff  and  defendant, 
that  the  plaintiff  had  the  rlghi  to  cut  a  rea- 
sbuable  quantity  of  wood,  the  sahie  as  he 
Would  be'  entitled  to  crops  growing  on  the 
land  during  the  life  of.  the  contract  of  sale. 
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k  portioQ  of  th6  wood  cut  was  BOld'anfl  de- 
livered to  defendant  Francis.  It  Is  not 
shown  that,  aiter  the  wood  was  cnt,  the 
premises  would  not  .be  suflBdent  as  security 
for  the  payment  of  defendant's  claim,  and 
Fronds  was  not  entitled  to  maintain  an  ac- 
tion (or  the  timber.  Van  Wyck  v.  Alllger,  6 
Barb.  (N.  I.)  507 ;  Lai^hUn  y.  North  Wis. 
Lbr.  Co.  (C.  C.)  176  Fed.  772;  a  &,  193  Fed. 
367.  113  C.  0.  A.  291 ;  Brewer  t.  Craig,  18 
N.'J,  Law,  214. 

In  this  particular  the  decree  of  the  lower, 
court  should  be  modifled  so  as  to  eliminate 
from  the  law  action  the  item  «f  $75  for 
stumpage.  With  this  exception,  the  decree 
of  the  lower  court  is  affirmed.  Neither  party 
shall  recover  costs. 

McBRIDE,  C.  J.,  and  F.AKIN  and  Mc- 
NARY,  JJ.,  concur. 

fJO  Or.  MS) 

COACH  T.  0A6B,  Shferiif. 
(Supreme  Court  of  Oregfon.    Feb.  17,  1914.) 

1.  Appeal  and  Ebrob  (§  648*)  —  Rkcobd  — 
Questions  Pbssknted  bob  Revmw  —  Bvi- 

DSNCB. 

The  only  way  to  bring  before  the  Supreme 
Court  any  evidence  offered  and  rejected  tn  the 
court  below  is  by  incorporating  it  in  a  biQ  of 
exceptions,  either  by  a  copy  induded  therein 
or  by  making  it  an  exhibit  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2433-2440;  Dec.  Dig.  % 
54a*] 

2.  Pbattdulint  Convetanobs  (S  8*)— Bulk 

SAUSS    liiAW— CORSTITtJTIONAI.ITY. 

The  bulk  sales  law  (L.  O.  L.  6069-6071), 
reqnlring  the  purchaser  of  a  stock  of  goods  in 
bulk  to  demand  and  receive  ftom  the  seller  a 
list  of  the  latter's  creditors,  to  whom  he  shall 
give  notice  of  the  transfer  before  it  is  com- 
pleted, and  imposing  a  penalty  on  the  seller  for 
making  a  false  statement  to  the  buyer,  is  con- 
stitutional. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  5;  Dec.  Dig.  |  3.*] 

3.  Fbaudijubnt  Conveyances  ({  47*)— Btnjs 
Sales  Law— Constbuction. 

The  bulk  sales  law  (L.  O.  L.  6069,  6070) 
is  not  to  be  construed  as  raising  a  conclusive 
presumption  of  fraud  against  the  buyer  of  a 
stock  of  goods  in  bulk  in  case  of  the  accidental 
omission  of  the  name  of  a  creditor  of  the  sell- 
er from  the  list  furnished  him,  since  such  a 
construction  would  render  the  statute  void,  as 
depriving  the  buyer  of  his  property  without  due 
process  of  law. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  34;  Dec.  Dig.  $ 
47.*J 

4.  Constitutional  Law  (§  48*)— Constbuo- 
TioN  OF  Statute  —  Justice  and  Reasona- 
bleness. 

Where  a  statute  is  open  to  two  construc- 
tions, one  of  which  would  render  it  unreasona- 
ble and  unconstitutional,  while  the  other  would 
harmonize  with  reason,  justice,  and  constitu- 
tional prescriptions,  the  latter  will  be  adopted. 
[Eld.  Note. — ^For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  46;  Dec.  Dig.  $  48.*] 

Department  2.  App«il  from  Circuit  Court, 
Coos  County;   John  S.  Coke,  Judge. 

Action  by  J.  W.  Coach  against  W.  W.  Gage, 


as  Sheriff  of  Coos  County.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

This  was  an  action  of  r^levln  to  recover 
possession  of  a  stock  of  goods  seized  by  de- 
fendant, as  sheriff,  upon  an  execution  against 
Tawse  &  Button,  who  had  sold  them  in  bulk  to 
Tawse  &  Baixter,  who  In  turn  sold  them  in 
bulk  to  plaintiff.  The  defense  interposed  is 
substantially  that  Tawse  &  Baxter  did  not 
comply  with  sections  6069,  6070,  6p71,  L.  O, 
L.,  commonly  known  as  the  bulk  sal^s  (aw, 
in  that  they  failed  to  demand-  t^nd^rec^ye  of 
their  vendor  the  verified  list  of  the  creditors 
of  Tawse  &  Button  and  failed  to  give  notice 
to  such  creditors,  as  required  by  sections 
6070,  6071,  L.  O.  L.  The  answer  alleges  a 
like  failure  on  the  part  of  plaintiff,  and  It 
is  claimed  that  tJie  sale  is  void  as  to  Wolf  & 
Co.,  the  attachment  creditors  of  Tawse  & 
Button,  under  which  attachment  the  sheriff 
Justifies  in  this  action.  The  evidenqe  for 
plaintiff  having  been  submitted  the  court 
below  directed  a  verdict  for  defendant,  and 
plaintiff  appeala 

F.  J.  Feeney,  of  Bandon,  and  A.  S.  Ham- 
mond, of  North  Bend,  for  appellant  John 
D.  Ooss,  of  Marsbfleld,  for  respondent 

McBRIDB,  C.  J.  (after  stotlng  the  facts 
as  above.)  [1]  There  Is  no  bill  of  exceptions 
In  this  case,  and,  in  view  of  the  condition  of 
tlie  record,  It  will  be  necessary  to  state  what 
matters  are  before  the  court  on  this  appeal. 
There  is  only  one  method  by  which  evidence 
can  be  brought  to  this  court,  and  that  is  by 
a  bill  of  exceptions  properly  certified  as 
such.  Aa  we  said  in  Abercrombie  t.  Heckard, 
1S6  Pac.  876,  and  now  repeat:  "There  is 
only  one  way  to  bring  before  this  court  any 
evidence' off n«d  and  rejected  in  the  court 
below,  and  that  la  by  incorporating  it  in  a 
bill  of  exceptions,  either  by  a  eopy  Included 
therein  or  by  making  it  an  exhibit  thereto." 
In  the  case  at  bar  the  oral  testimony  offer- 
ed is  certified  by  the  Judge  to  be  such;  but 
the  rulings  of  the  court  thereon  are  not  so 
certified,  and  the  alleged  verified  list  of  cred- 
itors is  not  in  the  record,  so  that  we  cannot 
by  an  inspection  of  it  determine  whether  or 
not  It  complied  substantially  with  the  stat- 
utory requlremaits.  See,  also,  Nosier  v.  Coos 
Bay  Nav.  Co.,  40  Or.  305,  63  Pac.  1050,  64 
Pac.  855;  Bridal  Veil  Lumbering  Co.  t.  John- 
son, 30  Or.  200,  46  Pac.  790,  34  L.  R.  A.  868, 
60  Am.  St  Rep.  818 ;  Farrell  v.  Oregon  Gold 
Co.,  81  Or.  463,  40  Pac.  876;  Miles  v.  Swan- 
son,  47  Or.  213,  82  Pac.  954;  Multnomah 
Lumber  Co.  t.  Weston  Basket  Co.,  54  Or.  22, 
99  Pac.  1046,  102  Pac  1;  Sit  You  Gune  v. 
Hard,  61  Or.  182,  120  Pac.  737,  1135 ;  Nation- 
al CouncU,  etc.,  v.  McGinn,  138  Paa  403, 
decided  by  this  court  February  3,  19l!^4. 

[2]  This  leaves  for  the  consideration  of 
this  court  only  one  question,  namely,  the  nn- 


«F(Mr  other  cues  see  wuue  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Serlts  *  Bep'r  Indeza 
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oonstitDtloiuillty  of  the  bulk  sales  law.  The 
sections  of  the  statute  material  to  the  oon- 
slderatloD  of  this  cause  are  as  follows: 

"Sec.  6069.  It  shall  be  the  duty  of  every 
person  who  shall  bargain  for  or  purchase 
any  stock  of  goods,  wares,  or  merchandise  In 
bulk,  for  cash  or  on  credit,  to  demand  and 
receive  from  the  vendor  thereof,  and  if  the 
vendor  be  a  corporation  then  from  a  manag- 
ing officer  or  agent  thereot  at  least  five  days 
before  the  consummation  of  such  bargain  or 
purchase,  and  at  least  five  days  before  pay- 
ing or  delivering  to  the  vendor  any  part  of 
the  purchase  price  or  consideration  therefor, 
or  any  promissory  note  or  other  evidence  of 
Indebtedness  therefor,  a  written  statemoit 
under  oath  containing  the  names  and  ad- 
dresses of  all  of  the  creditors  of  said  vendor, 
together  with  the  amount  of  indebtedness 
due  or  owing,  or  to  become  due  or  owing, 
by  said  vendor  to  each. of  such  creditors,  and 
if  there  be  no  sadi  creditors,  a  written  state- 
ment under  oath  to  that  effect;  and  it  shall 
be  the  duty  of  such  vendor  to  furnish  such 
statement  at  least  five  days  before  any  sale 
or  transfer  by  him  of  any  stock  of  goods, 
wares,  or  merchandise  in  bulk, 

"Sec.  6070.  After  having  received  from  the 
vendor  the  written  statement  under  oath 
mentioned  in  section  6069  the  vendee  shall, 
at  least  five  days  before  the  consummation 
of  such  bargain  or  purdiase,  and  at  least 
five  days  before  paying  or  delivering  to  the 
vendor  any  part  of  the  purchase  price  or 
consideration  therefor,  or  any  promissory 
note  or  other  evidence  of  indebtedness  for 
the  same,  in  good  faith  noUfy  or  cause  to  be 
notified,  personally  or  by  wire  or  by  register- 
ed letter,  each  of  the  creditors  of  the  vendor 
named  In  said  statement,  of  the  proposed 
purchase  by  him  of  such  stock  of  goods, 
wares,  or  merchandise;  and  whatever  any 
person  shall  purchase  any  stock  of  goods, 
wares,  or  merchandise  in  bulk,  or  shall  pay 
the  purchase  price  or  any  part,  thereof,  or 
execute  or  deliver  to  the  vendor  thereof  or 
to  his  order,  or  to  any  person  for  his  use, 
any  promissory  note  or  other  evldrace  of 
Indebtedness  for  said  stock,  or  any  part  there- 
of, without  having  first  demanded  and  re- 
ceived from  his  vendor  the  statement  under 
oath  as  provided  in  section  6069,  and  with- 
out having  also  notified  or  caused  to  be  noti- 
fied all  of  the  creditors  of  the  vendor  named 
In  such  statement,  as  in  this  section  pre- 
scribed, such  purchase,  sale,  or  transfer  shall, 
as  to  any  and  all  creditors  of  the  vendor,  be 
conclusively  presumed  fraudulent  and   void. 

"Sec.  6071.  Any  vendor  of  a  «tock  of  goods, 
wares,  or  merchandise  in  bulk,  who  shall 
knowingly  or  willfully  make  or>  deliver,  or 
cause  to  be  made  or  delivered,  any  false 
statement,  or  any  statement  of  which  any 
material  portion  Is  false,  or  shall  fail  to  in* 
dude  the  names  of  all  of  his  creditors  In 
any  such  statement  as  is  required  in  sec- 
tion 6069,  shall  be  deemed  guUty  of  perjury. 


and  upon  conviction  thereof  shall  be  punished 
accordingly." 

Much  difference  of  opinion  formerly  exist- 
ed In  different  JnrisdlctionB  as  to  the  consti- 
tutionality of  statutes  of  this  character.  In 
some  Jurisdictions  it  has  been  held  that  sim- 
ilar statutes  are  such  an  unreasonable  ex- 
ercise of  the  police  power  that  they  are  ob- 
noxious to  the  provisions  of  our  federal  and 
state  Conatitiitlons,  which  provide  that  no 
citizen  or  class  of  citizens  shall  be  deprived 
of  property  "without  doe  process  of  law,"  or 
be  "denied  the  equal  protection  of  the  laws." 
Perhaps  the  opinion  most  ably  stating  this 
view  Is  Wright  v.  Hart;  182  N.  T.  330,  75 
N.  B.  404,  2  L.  R.  A.  (N.  S.)  888,  3  Ann.  Gas. 
263,  wherein  all  the  argnmoita  that  can  be 
advanced  against  the  constitutionality  of 
such  statutes  are  set  forth  with  great  ability 
and  force;  bat  in  our  view  the  dissenting 
opinions  of  Justice  Tann  and  Chief  Justice 
CuUen  are  more  fully  in  accord  with  sound 
principles  of  constitutional  construction,  as 
well  as  with  public  policy.  The  general 
trend  of  the  later  decisions  is  toward  sus- 
taining the  constitutionality  of  such  statutes. 
GantreU  v.  Blng,  125  Tenn.  472,  145  S.  W. 
166;  Jaqnes  ft  Tlnsley  Co.  v.  Carstarpben 
Warehouse  Co.,  131  Oa.  1,  62  S.  E.  S2;  John 
P.  Squire  Co.  v.  Tellier,  185  Mass.  18,  69  X. 
El.  312,  102  Am.  St  Rep.  322 ;  Neas  r.  Borch- 
e«,  109  Tenn.  398,  71  S.  W.  50,  97  Am.  St 
Bep.  861;  McDanlels  v.  Connellys  Shoe  Co., 
30  Wash.  S49,  71  Paa  87,  60  L.  B.  A.  947, 
94  Am.  St  Bep.  889;  Walp  ▼.  Mooar  et  al.. 
76  Conn.  615,  67  AtL  277;  Musaelman  Gro- 
cer Co.  V.  Kldd,  Pater  ft  Price  Co.,  151  Mich. 
478,  116  N.  W,  409;  Hirth-Krause  Co.  v.  Co- 
hen, 179  Ind.  1,  97  N.  B.  1.  Many  other  cas- 
es might  be  dted ;  but  those  already  adduc- 
ed seem  to  cover  every  phase  of  the  question 
at  bar.  We  hold  the  statute  constitutional, 
and  here  this  opinion  might,  perhaps,  prop- 
erly end;  but,  as  some  of  the  questions  dis- 
cussed In  the  brief  undoubtedly  arose  on  the 
trial,  and  must  arise  again  In  other  trials, 
we  deem  it  not  Improper  to  advert  to  them 
so  far  as  they  bear  upon  the  constitutionality 
of  the  act  in  question. 

[i]  It  Is  well-established  law  that  the  liCg- 
Islature  cannot  arbitrarily  declare  fraudulent 
an  act  Innocent  In  itself,  and  having  no  ten- 
dency to  promote  fraud,  and  by  such  a  rule 
forfeit  the  right  of  a  citizen  to  his  property. 
State  V.  Julow,  129  Mo.  163,  31  S.  W.  781,  29 
L.  R.  A.  267,  50  Am.  St  Rep.  443 ;  People  v. 
Blesecker,  169  N.  Y.  53,  61  N.  B.  990,  57  U 
R.  A.  178,  88  Am.  St  Bep.  534;  Lochner  v. 
New  York,  198  XJ.  S.  45,  26  Sup.  Ct  538,  49 
L.  Ed.  937,  3  Ann.  Gas.  1133 ;  Commonwealth 
V.  Perry,  155  Mass.  117.  28  N.  E.  1126,  14.  U. 
B.  A.  325,  81  Am.  St  Bep.  633;  and  many 
other  cases. 

[4]  If  the  act  now  In  question,  therefore, 
is  to  he  construed  necessarily  to  imply  that, 
in  a  case  where  an  Intending  purchaser  has 
In  good  faith  demanded  of  his  prospective 
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vendor  the  list  of  his  creditors,  required  by 
section  6068,  Ii.  O.  Ik,  and  has  received  a  veri- 
fied list  purporting  to  be  complete,  bnt  from 
which  the  name  of  a  creditor  has  been  f  raud- 
nlently  or  accidentally  omitted,  and  shall  on 
account  of  snch  omission,  he  not  being  In 
fault,  be  conclusively  or  otherwise  presumed 
to  be  a  fraudulent  vendee,  we  should  unhes- 
itatingly declare  the  statute  void,  because  It 
would  deprive  him  of  his  property  without 
due  process  of  law ;  but  such  Is  not  our  con- 
struction of  this  statute.  Section  0069  re- 
quires the  purchaser  to  demand  and  receive 
"a  written  statement  under  oath  containing 
the  names  and  addresses  of  all  of  the  credi- 
tors of  the  vendor."  Section  6070  requires 
the  purchaser,  after  having  received  the  writ- 
ten statement,  to  give  notice  In  good  faith, 
personally,  by  wire,  or  by  registered  letter,  to 
each  of  the  creditors  of  the  vendor  named  In 
such  statement  of  the  Intended  purchase,  and 
further  provides  that.  If  he  purchases  with- 
out having  notified  all  of  the  creditors  named 
in  »uch  statement,  snch  purchase  shall  as  to 
any  and  all  creditors  be  conclusively  presum- 
ed to  be  void.  The  succeeding  section  pro- 
vides that  a  vendor  delivering  a  false  state- 
ment, or  one  which  falls  to  include  all  his 
creditors,  shall  be  guilty  of  perjury.  Now 
the  purchase  of  a  stock  of  goods  In  bidk  Is 
In  Itself  an  Innocent  act;  but,  for  the  reason 
that  persons  carrying  on  the  business  of 
deaUng  In  merchandise  more  frequently  than 
otherwise  purchase  a  part  of  their  stock  on 
credit  and  often  from  dealers  residing  at  a  dis- 
tance, and  because  It  has  become  a  matter  of 
common  knowledge  that  transfers  of  stocks  of 
goods-ln  bulk  with  intent  to  defraud  creditors 
are  a  frequent  form  of  swindling,  the  Legisla- 
tures of  a  majority  of  the  states.  In  the  exer- 
cise of  their  police  powers,  have  enacted  laws 
to  safeguard  such  transfers,  and  so  far  as 
possible  to  minimize  fraudulent  sales.  The 
act  in  question,  In  our  Judgment,  Imposes 
upon  the  purchaser  (1)  the  duty  to  demand  a 
written  statement,  under  oath,  of  the  vendor 
of  the  names  and  addresses  of  his  creditors, 
and  (2)  upon  the  receipt  of  such  list  to  notify 
the  persons  named  therein  of  the  proposed 
purchase.  For  an  Intentional  breach  of 
either  of  these  duties.  It  was  entirely  com- 
petent for  the  ticglslature,  by  way  of  penalty 
for  snch  breach,  and  to  secure  the  faithful 
performance  of  such  duty,  to  declare  that 
their  nonperformance  should  constitute  con- 
clusive evidence  of  fraud,  and  render  the  sale 
void  as  to  creditors;  but  it  Is  not  in  the 
power  of  the  Legislature  to  make  a  breach 
of  duty  by  the  vendor  evidence  of  fraud  in 
the  vendee.  To  hold  the  law  means  that  an 
omission -of  the  name  of  a  creditor  by  the 
vendor  without  the  knowledge  of  the  vendee 
renders  the  transaction  void  as  to  hi  m  would 
be  to  hold  that  It  was  the  Intent  of  the  Legis- 
lature to  ordain  that  a  fraud  committed  by 
the  vendor  upon  the  vendee  by  falsifying  the 


list  of  creditors  should  be  conclusively  pre- 
sumed to  be  the  fraud  of  the  person  so  de- 
frauded and  deceived.  Sudi  a  construction 
would  be  60  contrary  to  every  principle  of 
law  and  good  morals  that  It  Is  inconceivable 
that  the  Legislature  Intended  it,  and  would 
be  such  an  arbitrary  and  unreasonable  ex- 
ercise of  the  police  power  as  to  amount  to  a 
taking  of  the  vendee's  property  without  due 
prooesB  of  law.  It  is  a  rule  of  Interpretation 
that,  where  a  statute  Is  open  to  two  construc- 
tions, one  of  which  will  render  It  unreason- 
able and  unconstitutional,  while  the  other 
will  harmonize  with  reason.  Justice,  and  con- 
stitutional prescriptions,  the  latter  construc- 
tion will  be  adopted.  Lewis'  Sutherland, 
Statutory  Construction  (2d  Ed.)  |  8S.  Our 
view  is  sustained  by  the  fact  that  the  act 
denounces  a  criminal  penalty  against  a  ven- 
dor who  omits  the  name  of  a  creditor  from 
the  list  required  to  be  furnished.  Here, 
then,  is  a  Just  and  reasonable  statute.  If  the 
vendee  fails  in  the  duty  of  demanding  and  re 
celvlng  a  list,  or  in  giving  notice  to  the  credi- 
tors named  therein,  he  loses  the  goods  pur- 
Chased  ;  if  the  vendor  furnishes  a  false  list, 
he  goes  to  prison,  but  the  vendee,  acting  in 
good  faith,  and  with  reasonable  dUigencQ,  is 
not  to  be  mulcted  because  he  has  been  de- 
ceived. 

It  Is  possible  that  the  court  below  may 
have  wrongly  Interpreted  the  statute;  but, 
while  a  court  should  at  all  stages  disregard 
mere  technical  defects,  it  cannot  disregard 
the  plain  provisions  of  the  statute  which  re- 
quire the  evidence  and  rulings  of  the  court 
thereon  to  be  brought  here  by  a  properly  au- 
thenticated bill  of  exceptions. 

The  Judgment  is  affirmed. 

BEAN,  EAKIN,  and  McNABX,  JJ.,  concur. 


Ex  parte  FOSTEB. 


(69  Or.  319) 


(Supreme  Oourt  of  Oregon.     Feb.  17,  1914.) 
1.  Habeas  Oobpus  (|  26*)— QBOTJwns  for  Re- 

LIKF — AUTHOBITT  TOR  DETENTION. 

Under  L.  O.  L.  §  628.  providing  that  per- 
sons restrained  by  virtue  of  the  judgment  or  de- 
cree of  a  competent  tribunal  or  b;  virtue  of  an 
execution  on  such  judgment  or  decree  shall  not 
be  allowed  to  prosecute  the  writ  of  habeas  cor- 
pus, section  641,  providing  that  it  shall  be  the 
duty  of  the  court  or  judge  forthwith  to  remand 
the  party  if  it  shall  appear  that  he  is  legally 
detained  in  costody  under  an  execution  or  decree 
of  an^  competent  court  or  of  any  execution  on 
such  judgment  or  decree,  and  that  the  time  dur- 
ing which  he  may  be  legally  detained  has  not 
expired,  and  Section  643,  providing  that  no  court 
or  Judge  on  the  return  of  a  writ  of  habeas  cor- 
pus can  inquire  into  the  legality  or  justice  of 
any  order,  judgment,  or  process  specified  in  sec- 
tion 628,  no  relief  may  be  had  by  habeas  corpus 
unless  the  order  or  process  on  which  the  peti- 
tioner is  detained  is  utterly  void. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent.  Dig.  {§  21,  28.  30,  47;  Dec.  Dig.  $ 
25.«] 


•Wor  othw  eaaw  we  ume  topic  and  sectton  NUMBER  (n  Dee.  Dig.  ft  Am.  Dig.  Key-No.  8«riM  *  Rep'r  IndexM 


138P.-M 


Digitized  by 


>'r  iDdexM     T 

v^oogle 


s^ 


13^.  PACIFIC  BBCPBTPR 


(Or, 


2.  Habeas  Cobpub  <S  30*)— Naturk  or  Kem- 
EDT— Sentence  fob  Cbiue  —  "Indetebmi- 
MATE  Sentence." 

Under  L.  O.  Ii.  1 1602,  as  amended  b;  Laws 
1911,  p.  173,  {.7,  proTiding  that  whenever  any 
person  is  convicted  of  a  crime  for  which  the 
mazimum  punishment  is  a  definite  term  of  years 
in  the  penitentiary  the  court  shall,  unless  it  im- 
pose other  sentence  than  a  sentence  to  the 
penitentiary,  sentence  him  to  imprisonment  with- 
out limitation  of  time,  stating  the  minimum  and 
maximum  penitentiarjr  penalty,  which  sentence 
shall  be  known  as  an  indeterminate  sentence, 
and  section  1920,  providing  that  assault  and 
robbery,  being  armed  with  a  dangerous  weapon, 
shall  be  punished  by  imprisonment  in  the  peni- 
tentiary for  not  less  than  ten  years  or  during 
the  natural  life,  provided  that  the  minimum 
punishment  shall  be  exercised  only  where  in  the 
judgment  of  the  court  leniency  should  be  shown, 
and  sentence  for  assault  and  robbery,  being  arm- 
ed with  a  dangerous  weapon,  "for  an  indetermi- 
nate sentence  as  provided  by  law  for  said  crime" 
is  not  void  so  as  to  entitle  the  accused  to  ha- 
beas corpus. 

(E!d.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {  25 ;   Dec.  Dig.  %  30.*] 

.3.  Habeas  Corpus  (8  80*)— Natubb  of  Rkm- 
edt— authoritt  fob  detention. 

Where  the  court  of  general  jurisdiction  hav- 
ing authority  over  defendant  and  the  subject- 
matter  of  the  charge  against  him  imposes  a  jpun- 
ishment  of  the  Icind  and  at  the  place  provided 
hv  Inw.  '  'X-  ?h  exceeding  the  term  limited  by 
statute,  be  cannot  be  discbarged  on  habeas  cor- 
pus till  he  has  performed  so  much  of  the  sen- 
tence as  the  court  had  power  to  impose. 

TGd.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {  25;   Dec.  Dig.  |  3a*l 

In  banc.  Appeal  from  Clrcoit  Court,  Marl- 
on County;  William  Galloway,  Judge. 

Application  by  Frank  Foster  for  writ  ot 
habeas  corpus  to  the  Superintendent  of  the 
Penitentiary  from  an  order  dismissing  the 
writ  On  demurrer  to  the  return,  petitioner 
appeals.  Affirmed,  and  petitioner  remanded 
to  custody. 

The  petitioner  was  convicted  in  the  circuit 
court  of  Douglas  county  on  his  plea  of  guilty 
of  the  crime  of  assault  and  robbery,  being 
armed  with  a  dangerous  weapon.  It  was 
thereupon  "ordered  and  adjudged  by  the 
court  that  the  said  Frank  Foster  be  confined 
in  the  penitentiary  of  the  state  of  Oregon  at 
Salem,  and  there  kept  a  prisoner  for  an  in- 
determinate sentence,  as  provided  by  law 
for  said  crime.  •  ♦  •"  Having  been  in- 
carcerated in  the  penitentiary  on  this  sen- 
tence, the  prisoner  sued  out  a  writ  of  habeas 
corpus,  contending  that  he  was  unlawfully  de- 
prived of  his  liberty.  The  then  superintend- 
ent of  the  penitentiary  to  whom  the  writ  was 
directed  made  return  tliat  he  had  Foster  in 
bis  custody  by  virtue  of  the  Judgment  of  the 
circuit  court  already  quoted.  ■  The  circuit 
court  of  Marion  county  which  Issued  the  writ 
dismissed  the  same  on  hearing  a  demurrer  to 
the  return,  and  the  petitioner  appeals. 

William  P.  Lord,  of  Portland  (Dan  E.  Pow- 
ers, of  Portland,  on  the  brief),  for  petitioner. 
J.  A.  Benjamin,  Asst  Atty.  Oen.  (A.  M.  Craw- 
ford, Atty.  Gen.,  on  the  brief),  for  defendant 


BURNETT,  J.  (after  stating  the  facto  as 
above)..  [1]  The  record  shows  that  the  de- 
fendant was  indicted  for  the  crime  mentioned 
in  December,  1911,  and  that  he  was  sentenced 
January  9,  1912.  The  penalty  provided  for 
the  felony  in  question  is  imprisonment  in  the 
penitentiary  for  a  period  of  not  less  than  ten 
years  or  during  the  natunU  life  of  such 
person  so  convicted;  provided,  however,  that 
the  minimum  punishment  shall  be  exercised 
only  in  those  cases  where  in  the  judgment  of 
the  court  leniency  should  be  shown.  Section 
1020,  UO.U  It  is  prescribed  in  secUon  1592, 
L.  O.  Lk,  as  amended  by  Laws  1911,  p.  173, 
as  follows:  "Whenever  any  person  is  con- 
victed of  a  crime  for  which  the  maximum 
punishment  is  a  definite  term  of  years  in  the 
penitentiary  the  court  shall,  unless  it  impose 
other  sentrace  than  a  sentence  to  serve  a 
term  in  the  penitentiary,  sentence  sndi 
person  to  imprisonment  in  the  penitentiary 
without  limitation  of  time,  stating  in  sndi 
judgment  and  sentence  the  mininnnm  and 
maximum  penitentiary  penalty  for  such  crime, 
as  provided  by  law,  which  said  sentence  shall 
be  known  as  an  indeterminate  sentence. 
•  •  * »  The  contention  of  the  petitioner 
Is  that  the  circuit  court  had  no  authority  oc 
power  to  impose  upon  the  defendant  in  the 
criminal  action  the  indeterminate  sentence, 
and  hence  that  his  detention  is  utterly  unlaw- 
ful, entitling  him  to  immediate  liberation  by 
habeas  corpus.  It  is  said  in  section  628,  I*  O. 
Ii.,  that  "persons  imprisoned  or  restrained  by 
virtue  of  the  judgment  or  decree  of  a  compe- 
tent tribunal  of  civil  or  criminal  jurisdiction, 
or  by  virtue  of  an  execution  issued  upon  such 
judgment  or  decree"  shall  not  be  allowed  to 
prosecute  the  writ  Again,  it  is  stated  in 
section  641,  h.  O.  L.:  "It  shall  be  the  duty 
of  the  court  or  judge  forthwith  to  remand 
such  party  if  it  shall  appear  that  he  is  legal- 
ly detained  in  custody,  *  *  *  by  virtue 
of  the  judgment  or  decree  of  any  competent 
court  of  civil  or  criminal  jurisdiction,  or  of 
any  execution  issued  ujpon  such  judgment  or 
decree;  •  *  *  and,  that  the  time  during 
which  such  party  may  be  legally  detained  has 
not  expired."  Section  643,  L.  O.  U.  reads 
thus:  "But  no  court  or  judge,  on  the  retain 
of  a  writ  of  habeas  corpus,  has  power  to  in- 
quire into  the  legality  or  justice  of  any  order, 
judgment  or  process  specified  in  section 
628.    *    •    ♦ " 

It  is  settled  law  in  this  state  that  unless 
the  order  or  process  upon  which  the  petition- 
er is  detained  shall  appear  to  be  utterly  void, 
no  relief  can  be  had  under  the  writ  Bx 
parte  Tice,  32  Or.  179,  49  Pac.  1038;  Bz 
parte  Stacey,  45  Or.  85,  75  Paa  1060;  Har- 
rington V.  Jones,  63  Or.  237,  99  Pac.  935.  It 
la  stated  In  People  ex  reL  v.  Ltscomb,  60  N. 
Y.  569,  571  (19  Am.  Bep.  211),  as  foUows:  "U 
the  process  Is  valid  on  its  face^  it  wUl  b« 
deemed  prima  fade  legal,  and  tlie  prisoner 
must  assume  the  burden  of  Impeadilng  Its 
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ralldlt;  by  showing  a  want  of  Jmisdlctlon. 
Error,  Irregalarity,  or  want  of  form  is  no  ob- 
jection; nor  is  any  defect  which  may  be 
ajiiended  or  remedied  by  the  court  ffom 
wbich  It  issues.  If  there  was  no  legal  power 
to  render  the  Judgment  or  decree,  or  issue  the 
process,  there  was  no  competent  court,  and 
consequently  no  Judgment  or  process.  All  is 
coram  non  Judice  and  void." 

[2]  The  question  to  be  determined  is  wheth- 
er the  Judgment  quoted  is  absolutely  void  or 
merely  erroneous.  It  was  decided  In  Martin 
V.  District  Court,  37  Colo.  UO,  86  Pac.  82,  119 
Am.  St  Rep.  262,  that  a  prisoner  sentenced 
under  an  indeterminate  sentence  law  for  a 
crime  committed  before  such  law  went  into 
effect  was  detained  by  a  Judgment  which  was 
not  void,  but  at  most  only  voidable,  and  so 
could  not  have  the  benefit  of  habeas  corpus. 
It  was  further  held  in  the  same  case  that 
even  where  the  judgment  Is  wholly  void  a  de- 
fendant will  not,  except  in  extraordinary 
cases  be  released  from  imprisonment  on 
habeas  corpus  if  appropriate  reUef  can  be 
worked,  out  by  a  writ  of  error  or  appeal. 

[3]  The  weight  of  precedents  is  to  the  effect 
that,  where  a  court  of  general  Jurisdiction 
having  authority  over  the  person  of  a  defend- 
ant and  the  subject-matter  of  the  charge 
against  him  imposes  upon  him  a  punishment 
of  the  kind  and  at  the  place  provided  by  law, 
nevertheless  exceeding  the  term  limited  by 
statute,  he  cannot  be  discharged  on  habeas 
corpus  until  he  has  performed  so  mudi  of  the 
sentence  as  the  court  had  power  to  pro- 
nounce. In  re  Bishop,  172  Mass.  35,  61  N.  B. 
191;  In  re  Sellers,  186  Mass.  301,  71  N.  E. 
542;  Ex  parte  Mooney,  26  W.  Va.  86,  53  Am. 
Kep.  69;  De  Bars  v.  U.  S.,  99  Fed.  942,  40 
C.  C.  A.  194;  Ex  parte  Davis  (O.  0.)  112  Fed. 
139;  In  re  Belt,  159  U.  S.  93,  15  Sup.  Ct.  987, 
40  L.  Ed.  88;  In  re  Swan,  150  U.  S.  637,  648, 
14  Sup.  Ct  226,  37  L.  Ed.  1207;  In  re  O'Neill, 
143  Gal.  634,  77  Pac.  660,  101  Am.  St  Rep. 
138;  Perry  v.  Fernet  165  Ind.  67,  74  N.  B. 
C09,  6  Ann.  Cas.  633;  In  re  Petty,  22  Kan. 
477;  In  re  Nolan,  68  Kan.  796,  75  Pac.  1025; 
In  re  Butler,  138  Mich.  453,  101  N.  W.  630; 
In  re  Fanton,  55  Neb.  703,  76  N.  W.  447,  70 
Ana.  St  Rep.  418;  Ex  parte  Von  Vetsera,  7 
GaL  App.  136,  93  Pac.  1036;  e:x  parte  Chase, 
18  Idaho,  561,  110  Pac  1036.  In  brief,  where 
there  la  an  excessive  sentence,  or  the  lan- 
guage designating  the  term  of  imprisonment 
is  inaccurate  when  compared  with  the  terms 
of  the  statute,  the  judgment  is  not  void,  but 
tuerely  erroneous  or  voidable,  affording  no 
relief  by  habeas  corpus. 

The  following  cases  cited  In  the  brief  of  the 
petitioner  are  distinguishable  from  the  one 
in  band.  In  the  case  of  In  re  Nielsen,  131 
U.  S.  176,  9  Sup..  Ct.  672,  33  I.  Bd.  118,  the 
defendant  had  been  sentenced  for  a  crime 
lodaded  in  another  crime  for  which  be  bad 
been  already  convicted  jind  bad  suffered  the 
pesuUty.  He  was  released  on  the  ground  that 
no  noau  could tepuiklstaed twice' for  fiie  i&tae 


offense.  In  Ex  parte  Tlce,  82  Or.  179,  4&  Pac 
1038,  the  circuit  court  was  attempting  to  hold 
the  defendant  after  he  had  been  once  in 
Jeoi)ardy  upon  the  accusation  under  which  he 
was  detained.  For  this  reason  he.  was  dis- 
charged because  the  court  has  no  Jurisdiction 
in  such  cases.  In  re  Bonner,  161  U.  S.  242, 
14  Sup.  Ct  328,  88  L.  Ed.  149,  was  a  case 
where  the  defendant  was  sentenced  to  impris- 
onment in  the  penitentiai7  under  a  statute 
which  provided  only  for  a  Jail  sentence.  It 
was  held  to  be  illegal  and  beyond  the  juris- 
diction of  the  court  to  inflict  upon  the  de* 
fendant  a  punishment  of  a  kind  differoit 
from  that  prescribed  in  the  statute.  In  Ex 
parte  Harris,  8  Okl.  Cr.  397,  128  Pac.  156. 
the  defpdant  was  indicted  for  one  crime  and 
convicted  of  a  totally  different  crime.  It  was 
held  that  the  court  had  no  authority  to  sen- 
tence him  on  the  verdict  because  it  was  not 
based  upon  any  indictment  or  other  lawful 
accusation.  In  Ex  parte  Dickson  (Nev.)  133 
Pac.  393,  the  petitioner  had  entered  a  plea  of 
guilty  of  petit  larceny  upon  an  indictment  by 
virtue  of  wMcli  he  could  be  convicted  of 
nothing  but  grand  larceny.  For  reasons  anal- 
ogous to  those  stated  above,  It  was  held  that 
the  court  had  no  authority  to  inflict  any  pen- 
alty upon  him.  It  was  tantamount  to  punish- 
ing him  for  larceny  on  an  indictment  charg- 
ing him  with  arsoa  In  People  v.  Llscomb, 
supra,  an  attempt  was  made  to  impose  cumu- 
lative punishment  upon  a  defendant  on  an  in- 
dictment containing  different  counts  for  the 
same  crime,  and,  because  the  counts  were 
held  to  be  merely  statements  of  the  same 
accusation  in  various  forms,  the  authority  to 
inflict  such  plinishment  was  held  to  be  entire- 
ly wanting ;  the  exercise  of  the  same  being  in 
effect  the  infliction  of  double  punishment  for' 
the  same  offense.  In  the  case  at  bar  the 
circuit  court  had  jurisdiction  of  the  person 
and  of  the  subject-matter;  that  is  to  say,  it 
had  the  defendant  in  custody  on  an  indict- 
ment charging  him  in  proper  form  with  a 
public  offense,  and  so  had  the  right  to  try 
that  kind  of  a  case.  It  had  authority  to  in- 
flict upon  him  the  punishment  of  imprison- 
ment in  the  penitentiary.  It  has  not  Inflicted 
upon  him  any  other  punishment  If  an  ap- 
peal had  been  taken,  the  utmost  that  could 
have  been  done  for  the  defendant  would  have 
been  to  remand  the' cause  to  the  circuit  court 
for  a  proper  sentence.  The  most  that  can  be 
said  of  the  Judgment  of  the  circuit  court  is 
that  it  is  merely  erroneous.  It  is  by  no 
means  certain  that  the  language  of  the  Judg- 
ment is  anyttiing  more  than  aik  inartificial 
statement  of  the  maximum-  penalty  prescribed 
in  the  statute.  The  law  says  that  one  con- 
victed of  the  crime  mentioned  shall  suffer  im- 
pl^onment  in  the  penitentiary  "for  a  period ' 
of  not  less  than  ten  years  or  during  the 
natural  life  of  such  person  so' convicted."  It 
Is'-iij^ithin  the  purview  of  good' common  sense 
ite'  say  that  the  words 'Of  the  'Statute  find  a 
near  equivalent  In  the  Imgnttg^  of  the  sen- 
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tence  tbat  tbe  defendant  be  kept  a  prisoner 
In  tbe  penitentiary  "for  an  Indeterminate  sen- 
tence as  provided  by  law  for  said  crime,"  for 
bis  span  of  life  is  "Indeterminate"  beyond 
bnman  ken. 

At  most,  tbls  Is  a  mere  clerical  error  wblch 
during  tbe  term  of  court  at  wblcb  judgment 
was  rendered  could  have  been  corrected,  on 
motion  of  eltber  tbe  state  or  tbe  defenciant, 
or  could  bave  been  remedied  on  appeial.  Tbe 
autborltled  are  unanimous  tbat  tbe  writ  of 
babeas  corpus  cannot  be  used  as  a  writ  of  er- 
ror or  Instead  of  an  appeal.  Tbe  conclusion 
is  plain  tbat  tbe  writ  does  not  lie  in  tbls  case. 

Tbe  Judgment  of  tbe  drcnit  court  is  af- 
Jrmed,  and  tbe  prisoner  is  remanded  to  the 
custody  of  the  superintendent  of  tbe  peniten- 
tiary. 

McBRIDB,  C  J,,  did  not  Bit 


(«S  Or.  271) 

OITI  or  PORTLAND  ▼.  PARESSR. 
(Supreme  Oart  of  Oregon.    Feb.  10, 1914.) 

1.  CoNeTTTunoKAi,  Law  (|  24*)  — BmsoT  — 
PaEVions  Laws— Implied  Rxpeax. 

Const  art.  11,  i  2,  as  amended  in  1910 
(see  Laws  1911,  p.  10),  providing  that  the  legis- 
lative assembly  shall  not  enact,  amend,  or  re- 
peal any  charter  or  act  of  incorporation  for  any 
municipality,  and  giving  the  legal  voters  of 
every  city  and  town  power  to  enact  and  amend 
their  charter,  does  not  repeal  a  city  ordinance, 
adopted  in  1904,  defining  and  punishing  va- 
grancy. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |{  21-29 ;   Dec  Dig.  f  24.*] 

2.  MUNICrPAI.  COBPOBATIONS  (S  592*)— PouoB 

Reoulations— Implied  Repeal. 

Laws  1911,  p.  138,  definiof;  and  punishing 
vagrancy,  which  does  not  conflict  with  a  city 
ordinance  passed  in  1904,  defining  the  same  of- 
fense except  that  it  imposes  a  heavier  punish- 
ment than  the  ordinance,  does  not  repeal  the 
ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1311-1314;  Der. 
Dig.   I  592.*] 

Department  1.  Appeal  from  Circuit  Court 
Multnomah  County;  C.  U.  Gantenbeln,  Judge. 

J.  Parker  was  convicted  in  the  police  court 
of  the  Cltj  of  Portland  of  the  crime  of  Ta> 
grancy,  and  appeals.    Affirmed. 

The  defendant  was  convicted  in  tbe  police 
court  of  the  dty  of  Portland  of  the  crime  of 
vagrancy,  and  appeala 

Tbe  city  charter  of  Portland,  enacted  by 
the  Legislature  prior  to  any  of  the  constita- 
tional  amendments  hereinafter  mentioned, 
gave  the  dty  the  "power  to  define  and  punish 
vagrancy,''  and  in  1904  the  following  ordi- 
nance was  adopted  in  pursuance  of  such 
authority:  "Section  66.  The  following  per^ 
sons  are  declared  to  be  vagrants  and  shall 
be  subject  to  arrest  and  punished  as  in  this 
section  provided,  viz. :  First.  E^rery  idle  or 
dissolute  person  without  visible  means  of  liv- 
ing or  a  lawful  occupation  who  has  an  abil- 
ity to  work  but  does  not  seek  or  refuses  to 


seek  employment  or  litbor,  or  refuses  to  labor 
when  employment  is  offered.  Second.  Erevy 
person  who  shall  solldt  alms  as  a  business, 
or  be  found  begging  the  means  of  support 
Third.  Every  person  who  liabitually  roams 
about  from  place  to  place  without  any  lawful 
business.  Fourth.  Every  v^raon  having  no 
lawful  means  of  support  who  sliall  habitually 
be  found  loitering  aronnd  any  steamtioat 
landing,  railway  depot  banking  institution, 
place  of  amusement  street  comer,  or  crowd- 
ed thoroughfare,  or  wandering  about  the  pub- 
lic streets  at  late  or  unusual  hours  at  night 
Fifth.  Every  person  found  lodging  in  any 
bam,  shed,  shop,  outhouse,  vessel,  railroad 
car,  or  place  other  than  is  kept  for  lodging 
purposes  without  the  permission  of  the  owner 
or  person  entitled  to  tbe  possession  thereot 
Sixth.  Every  person  who  frequents  or  stays 
in  or  about  houses  of  ill  fame  or  who  liabitu- 
ally assodates  with  common  prostitutes. 
Seventh.  Every  common  prostitute  or  person 
found  on  the  public  street  or  at  the  window 
of  any  h^use  opening  on  any  public  street 
Bolidting  prostitution.  Eighth.  Every  person 
commonly  known  as  a  macquereaux  or  pimp. 
Every  person  enumerated  and  described  in 
this  section  shall  be  deemed  a  vagrant  and 
upon  conviction  thereof  before  tbe  municipal 
court  shall  be  punished  by  a  fine  of  not  less 
than  ten  nor  more  than  one  hundred  dollars, 
or  by  imprisonment  in  the  dty  Jail  not  less 
than  five  days  nor  more  tlian  three  months, 
or  by  l>oth  such  fine  and  Imprisonment  and 
shall  also  pay  the  costs  of  prosecution.  In 
all  cases  of  prosecution  under  this  section, 
common  fame  shall  be  taken  to  be  competent 
evidence  in  support  of  the  complaint  and  ev- 
ery house  or  place  commonly  known  to  be 
used  or  occupied  for  purposes  of  prostitution 
shall  be  taken  and  deemed  to  be  a  house  of 
ill  fame."  In  1911  the  Legislature  passed  an 
act  defining  and  punishing  vagrancy,  being 
chapter  95,  Laws  of  1911.  It  is  claimed  tbat 
under  section  2,  art.  11,  of  the  Constitution, 
as  amended,  the  city  ordinance  is  void  be- 
cause it  conflicts  with  the  act  of  the  Legi» 
lature  upon  the  same  subject 

Ralph  B.  Moody,  of  Portland  (A.  Walter 
Wolf,  Geo.  M.  Farrin,  and  Wm.  A.  Leet  all 
of  Portland,  on  the  brief),  for  appellant  L. 
B.  Latourette,  of  Portland  (W.  P.  Ijbl  Roche, 
City  Atty.,  of  Portland,  on  the  brief),  for  re- 
spondent 

McBRIDB,  G.  3.  (after  stating  the  facts 
as  above).  [1]  We  quote  tbat  portion  of  the 
Constitution,  as  amended  in  1910,  which  it  is 
contended  is  controlling  on  behalf  of  the  de- 
fendant in  the  case  at  bar:  "Tha  legislatlTe 
assembly  shall  not  enact  amend  or  repeal 
any  charter  or  act  of  Incorporation  for  any 
monidpality,  dty  or  town.  Tbe  legal  voters 
of  every  dty  and  town  are  hereby  granted 
power  to  enact  and  amend  their  munidpal 
charter,  subject  to  the  Constitution  and  crim- 
inal laws  of  the  state  of  Oregon."    Before 
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this  amendment  waa  adopted,  Portland,  par- 
snant  to  Its  charter  granted  by  the  Legisla- 
ture, had  in  1004  passed  the  ordinance  under 
which  defendant  was  convicted,  and  it  has 
not  amended  or  changed  it  since.  It  is  there- 
fore clear  that  the  amendment  to  the  Con- 
stitution has  not  in  itself  repealed  the  char- 
ter or  the  ordinance ;  and,  if  it  is  not  now  in 
force.  It  is  because  the  state  statute  of  1811 
has  repealed  it 

[2]  Waiving  the  question  of  the  right  of 
the  Legislature  to  repeal  a  charter  or  ordi- 
nance of  a  dty  by  a  general  law,  we  are 
satisfied  that  it  has  not  attempted  to  do  so 
in  this  instance.  In  the  case  of  Warren  v. 
Crosby,  24  Or.  558,  34  Pac.  661,  Mr.  Justice 
Lord  uses  the  following  language :  "In  com- 
ing to  the  conclusion  reached  in  tills  case, 
we  have  not  overlooked  the  principle  that  a 
general  law  will  not  be  considered  as  modify- 
ing or  repealing  a  special  or  local  law,  ex- 
cept by  express  words  or  necessary  implica- 
tion. 'Laws  special  and  local  in  their  ap- 
plication,' says  Allen,  J.,  'are  not  deemed  re- 
pealed by  general  legislation,  except  upon  the 
clearest  manifestation  of  the  Legislature  to 
effect  such  repeal,  and  ordinarily  an  express 
repeal  by  some  intelligible  reference  to  the 
special  act  is  necessary  to  accomplish  that 
end.'  People  v.  Quigg,  59  N.  Y.  88.  'But,'  as 
was  said  by  Dixon,  J.,  there  is  no  rule  of 
law  which  prohibits  the  repeal  of  a  special 
act  by  a  general  one ;  nor  is  there  any  prin- 
ciple forbidding  such  repeal  without  the  use 
of  express  words  declarative  of  the  legisla- 
tive intent  to  repeal  the  entire  statute.'  New 
Brunswick  v.  Williamson,  44  N.  J.  Law,  167. 
The  question  is  one  of  intention,  and  the  pur- 
pose of  the  general  act  to  modify  or  repeal 
the  special  act  mast  be  clearly  manifested — 
the  conflict  must  be  Irreconcilable — ^In  the  ab- 
sence of  express  words  declarative  of  the  leg- 
islative Intent  Brown  v.  City  of  Lowell,  8 
Mete.  [Mass.]  172;  Brown  v.  County  Commis- 
sioners, 21  Pa.  42;  SUte  v.  Fltzporter,  17 
Mo.  App.  273;  Fosdick  v.  Yillage  of  Perrys- 
burg,  14  Ohio  St.  485,  486;  Sedgwick,  Statu- 
tory Law,  123."  The  sUtute  of  1911  makes 
any  person  guilty  of  violent,  riotous,  or  dis- 
orderly conduct,  or  of  using  abnsive  or  ob- 
scene language  in  any  public  place,  street,  or 
highway,  whereby  the  peace  and  quiet  of  the 
neighborhood  is  disturbed,  a  vagrant,  and, 
if  the  contention  of  the  defendant  is  upheld, 
takes  away  from  the  dty  authorities  the 
power  to  punish  that  class  of  offenses  most 
frequently  the  subject  of  police  supervision 
in  the  cities.  There  is  nothing  in  the  city  or- 
dinance that  conflicts  with  the  state  law  ex- 
cept that  the  punishment  upon  conviction  In 
the  mtinlclpal  court  may  be  somewhat  lighter 
than  upon  conviction  in  the  state  court  But, 
from  the  very  earliest  Judicial  history  of  the 
state,  the  law  has  provided  that  persons  con- 
victed in  Justices'  courts  of  assaults  and  oth- 
er like  offenses  may  be  punished  by  a  flno,  or 


by  a  small  fine  and  imprisonment  while,  if 
convicted  of  a  like  affair  in  the  circuit  courts, 
the  punishment  is  much  greater.  L.  O.  L.  | 
1924.  Repeals  by  implication  are  not  favor- 
ed, and  we  would  not  be  Justified  in  assum- 
ing tbit  it  was  within  the  legislative  Intent 
to  effect  the  repeal  of  .any  portion  of  the 
charter  or  ordinances  of  the  city  of  Portland 
by  the  enactment  of  the  act  of  1911,  above 
cited. 
The  Judgment  is  aflirmed. 

MOOBB,  BUBNBTT,  and  BAMSEX,  JX, 
concur. 

(6S  Or.  nS) 
LITESLEY  ▼.  LANDON. 

(Supreme  Court  of  Oregon.    Feb.  10,  1914.) 

1.  Elections  (j  806*)— Contests— ApntAL. 

Under  L.  O.  L.  fg  3525,  3529,  3532,  3633, 
and  3537,  prescribing  the  procedure  in  contest- 
ed elections  in  the  circuit  court,  and  providing 
that  the  court  shall  finally  determine  all  qnes- 
tions  of  law  and  fact  save  only  that  the  Judge 
may,  in  his  discretion.  Impanel  a  jury  to  decide 
on  questions  of  fact,  and  making  no  specific 
proYigion  for  appeal,  the  judgment  in  an  elec- 
tion contest  is  not  appealable,  such  contests 
being  summary  special  proceedings  and  not 
actions  or  suits. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  H  317-332;  Dec.  Dig.  {  305.*] 

2.  Apfxal  and  Ebbor  (S  1*)  —  Natubb  or 
Right— SxATxrioBT  Pbovisions. 

There  is  no  right  of  appeal  excepting  when 
it  is  conferred  by  statute. 

[EkL  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  1-4;   Dec.  Dig.  {  1.*] 

3.  Municipal  Corpobations  (S  46*)— Chab- 
tob- amendmbnr— constetjction. 

An  amendment  to  a  city  charter,  making 
the  laws  of  the  state  relating  to  the  holding  of 
elections  applicable  to  dty  elections,  does  not 
make  the  state  law  relating  to  contest  of  coun- 
ty, district  and  precinct  officers  a  part  of  the 
charter;  the  amendment  relating  only  to  the 
holding  of  elections. 

[Ed.  Note. — ^For  other  cases,  see  Munidpal 
CorporationB,  Cent  Dig.  SS  123-125;  Dec.  Dig. 
i  46.*] 

Department  1.  Appeal  from  Circuit  Court 
Marion  County;  Percy  B.  Kelly,  Judge. 

Contest  of  election  by  P.  A.  Llvesley 
against  J.  R.  Landon.  From  a  Judgment  for 
the  contestant,  contestee  appeals.  Motion  to 
dlsmlBB  appeal  sustained. 

This  is  a  proceeding  instituted  by  the  con- 
testant and  respondent  to  contest  the  election 
of  the  contestee  and  appellant  to  the  ofllce  of 
mayor  of  Woodbum.  In  the  court  below. 
Judgment  of  ouster  was  rendered  against  the 
contestee.  The  contestee  has  brought  the 
case  to  this  court  on  an  attempted  appeal. 
The  contestant  and  respondent  moved  for  an 
order  dismissing  the  attempted  appeal.  The 
facts  appear  in  the  opinion  of  the  court 
Motion  sustained. 

H.  Overton,  of  Woodbum,  and  ID.  A.  Baker, 
of  Portland,  for  appellant  Blaine  McGord, 
of  Woodbum,  for  respondent 
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RAMSET,  J.  [11  At  the  election  beld  in 
the  city  of  Woodburn,  on  November  4,  1913, 
tbe  contestant  and  the  contestee  were  oppos- 
ing candidates  for  the  office  of  mayor  of  the 
city  of  Woodburn,  and  at  this  election  the 
contestee  received  383  votes  and  the  contest- 
ant 378.  The  contestee  was  declared  elected 
to  said  office.  On  November  12,  1913,  the 
contestant  began  this  proceeding  to  contest 
the  contestee's  election  to  said  office,  t^nd  to 
oust  lilm  therefrom,  on  the  alleged  {ground 
that  the  contestee  was  not  eligible  to  said 
office  for  the  reason  he  is  not  a  citizen  of  the 
United  States.  Section  1  of  chapter  3  of  the 
charter  of  Woodburn  (Laws  1899,  p.  532) 
provides  that  tbe  mayor  of  said  city  shall  be 
a  citizen  of  the  United  States,  etc.  This 
contest  was  begun  under  section  3532  and 
3537,  L.  O.  L.  (tlie  Corrupt  Practices  Act), 
and  tbe  trial  was  conducted  under  section 
3533,  Ia  O.  L.  The  court  below  rendered  a 
judgment  ousting  the  contestee  from  said 
office  and  awarding  it  to  the  contestant.  The 
contestee  has  brought  the  case  to  this  court 
on  an  attempted  appeal. 

Tile  contestant  has  filed  a  motion  for  an 
order  dismissing  the  attempted  appeal,  on  the 
ground  that  there  is  no  right  of  appeal  from 
said  Judgment  Section  3529,  L.  O.  L.,  pro- 
\ides  that  any  elector  of  any  municipal  divi- 
sion of  the  state  may  contest  the  right  of  any 
person  to  any  office  for  which  such  elector 
has  the  right  to  vote.  Section  3537,  L.  O.  L., 
provides  a  form  for  the  petition  for  such  a 
contest  Section  3525,  L.  O.  L.,  confers  Juris- 
diction to  hear  and  determine  such  a  contest 
upon  circuit  courts.  Section  3532,  L.  O.  L., 
provides  that,  on  the  filing  of  a  petition  for 
a  contest,  the  clerk  shall  immediately  notify 
the  Judge  of  the  court,  and  Issue  a  citation 
to  the  person  whose  office  is  contested,  citing 
him  to  appear  and  answer,  not  less  than 
three  nor  more  than  seven  days  after  the 
date  of  the  filing  of  the  petition.  Said  sec- 
tion provides,  also,  that  tbe  court  shall  bear 
such  contest,  and  that  cases  of  contest  shall 
take  precedence  over  all  other  business  on  the 
court  docket,  and  that  such  cases  shall  be 
tried  and  disposed  with  all  convenient  dis- 
patch. It  provides,  also,  tliat  tbe  court  shall 
always  t>e  deemed  in  session  for  tbe  trial  of 
Kuch  cases.  Section  3533,  L.  O.  L.,  provides 
that  the  court  "thall  finally  determine  all 
questions  of  law  and  fact,  save  only  that  the 
judge  may  in  his  discretion  impanel  a  Jury  to 
decide  on  questions  of  fact"  '  This  section  re- 
quires the  court  to  "forthwith  certify  its  de- 
cision to  tbe  board  or  official  Issuing  certif- 
icates of  •  •  *  election,  which  board  or 
official  shall  thereupon  issue  certificates 
•  •  •  of  election  to  the  person  •  •  • 
entitled  thereto  by  such  decision."  The  sec- 
tions referred  to  supra  are  parts  of  what  is 
termed  the  Corrupt  Practices  Act  The  last 
clause  of  the  title  of  said  act  O^ws  of  1909, 
p.  15)  contains  the  following  words  relating 
to  contests  of  elections :  "  *  *  *  And  to 
proride-tfae  manner  t>f  -conducting  -contests 


for    nominattons    and   elections    in    certain 
cases." 

It  will  be  s^n  that  the  contests  provided 
for  by  the  sections  cited  supra  are  summar.v 
special  proceedings.  They  are  neither  ac- 
tions nor  suits  in  the  ordinary  sense  of  those 
terms.  An  ordinary  action  or  suit  is  com- 
menced by  filing  a  complaint  The  plalntifT 
or  his  attorney'  then  issues  a  summons,  sign- 
ed by  the  plaintiff  or  his  attorney,  and  tills 
summons  requires  tbe  defendant  to  appear 
and  answer  If  served  within  the  county  in  10 
days  or  within  20  days  from  the  date  of  the 
service  upon  him,  if  served  within  any  other 
county.  In  the  contest  proceeding  the  clerk 
Issues  a  citation  requiring  the  contestee  to 
answer  not  less  than  three  nor  more  than 
seven  days  from  the  date  of  the  filing  of  the 
petlUon.  In  an  ordinary  action  or  suit,  the 
issues  are  made  up,  and  the  case  is  tried  in 
term  time,  when  it  is  reached  by  the  court  in 
the  ordinary  course  of  Judicial  business.  The 
contest  proceedings  referred  to  are  to  have 
precedence  over  everything  on  the  docket  and 
the  courts  are  declared  to  be  in  session  at 
all  times  for  the  trial  of  such  cases.  These 
contest  cases  are  to  be  tried  without  a  Jnry, 
unless  the  court,  in  its  discretion,  shall  sub- 
mit tbe  facts  to  a  Jury.  Section  3533,  supra, 
expressly  provides  that  the  court  shall  finally 
determine  all  qnestions  of  law  and  fact  "un- 
less it  impanels  a  Jury  to  try  tbe  facts." 
Said  act  makes  no  provision  whatever  for  an 
appeal  from  the  decision  of  the  circuit  court 
The  requirement  that  tbe  circuit  court  shall 
"flnallff  determine  all  questions  of  law  and 
fact,"  in  view  of  the  further  fact  that  said 
act  makes  no  provision  for  an  appeal,  seems 
to  indicate  that  the  people,  in  adopting  said 
act,  did  not  intend  that  tbe  defeated  party 
should  have  a  right  of  appeal  to  this  court 
The  contest  provided  for  is  clearly  a  sum- 
mary special  proceeding,  and  there  is  noth- 
ing in  said  act  manifesting  an  intention  that 
there  should  be  any  appeal.  By  stating  that 
tbe  lower  court  should  "finally  determine  tbe 
law  and  tbe  facts,"  the  people  seem  to  evince 
an  intention  that  the  contest  proceeding 
should  end  with  the  decision  of  the  circuit 
court 

In  Simon  v.  Portland  Common  Council,  9 
Or.  437,  the  facts  were  that  the  charts  of 
the  city  of  Portland  provided  that  the  com- 
mon council  of  that  dty  was  "the  final  judg^ 
in  a  contest  for  tbe  office  of  mayor  of  «aid 
dty,  and  this  court  held  in  that  case  that  tbe 
decision  of  the  common  council  could  not  be 
reviewed  by  this  court 

[2]  15  Gyc.  p.  435,  says:  "Tbe  right  to  ai>- 
peal  from  tbe  decisions  of  inferior  courts  and 
tribunals  in  election  cases  does  not  exist  un- 
less it  has  been  conferred  by  some  consUta-' 
tional  or  statutory  provision.  And  statutes 
authorizing  appeals  or  writs  of  error  to  be 
taken  from  Judgments  rend«ed  in  dvU  cases 
do  not  apply  to  contested  election  proceedings' 
.under  the  statute,  as  they  are  not  dvil  ciUe*. 
But  In  some  Jnrtedlctions  appeals  and  writs. 
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of  error  are  aatborized  In  such  cases,  ^tfaer 
bj  constitutioDal   or  statutory  provlsioiis." 

Volume  7  of  the  Kncy.  of  PI.  ft  Pr.  p.  394, 
says:  "The  right  of  appeal  from  Judgments 
and  orders  In  election  cases,  as  In  other  cases, 
exM»  only  when  granted  hy  tome  oon»Ut»- 
tional  or  $tatutorv  provMon." 

In  French  t.  Lighty,  9  Ind.  476,  the  court 
says:  "We  have  found  that  the  act  provid- 
ing for  contested  elections  gives  no  appeal 
to  the  Supreme  Court,  that  the  act  regulat- 
ing the  practice  in  civil  suits  only  gives  ad 
appeal  In  the  cases  embraced  in  that  stat- 
ute, that  the  act  relative  to  practice  In  crim- 
inal cases  only  gives  an  appeal  in  that  class 
of  cases,  and  that  no  other  statute  gives  this 
court  jurisdiction  of  that  under  considera- 
tion ;  while  it  Is  conceded  that  the  court  can- 
not entertain  it,  unless  empowered  to  do  so 
by  statute." 

In  Lyon  v.  Dunn,  196  Pa.  91,  46  AtL  886, 
the  court  says:  "Contests  of  elections  are 
wholly  statutory,  and  no  appeal  Ues  trom  the 
judgment  of  the  trial  court  «nlea$  eafrenly 
<i,uthorized.  The  present  contest  was  instltut- 
«d  by  petition  of  certain  electors  to  the  Mr 
tomey  General  and  the  appointment  of  a 
special  court,  under  section  6  of  the  act  of 
May  19,  1874  (P.  L.  209).  No  appeal  was  glv- 
«n  by  that  act.  On  the  contrary,  the  plain 
Intent  was  to  have  a  speedy  trial  and  termi- 
nate the  controversy  by  a  judgment  on  the 
merits  which  should  be  final." 

In  State  v.  Commissioners,  SI  Ohio  St  455, 
the  court  says:  "In  cases  of  election  con- 
tests, the  only  appeal  expressly  provided  for 
Is  an  appeal  from  the  declaration  of  the 
«lerk  and  justices,  on  completing  the  canvass 
of  the  votes,  to  the  court  of  common  pleas. 
*  *  *  If,  therefore,  a  right  to  appeal  from 
the  decisions  of  the  court  of  common  pleas  to 
the  district  court  exists  in  such  cases,  it  must 
be  by  virtue  of  the  provisions  of  section  5 
■of  the  act  of  April  12,  1858,  as  amended  May 
16,  1868.  •  •  •  But  this  section,  by  its 
terms,  applies  only  to  civil  actiont,  of  which 
the  common  pleas  has  original  jurisdiction. 
The  mode  of  contesting  elections  is  specially 
prescribed  by  statute.  The  contest  is  there- 
fore a  statutory  proceeding,  and  not  a  civil 
■<tction,  within  the  meaning  of  the  statute  reg- 
ulating appeals." 

In  Steams  v.  Wyoming,  63  Ohio  St  353, 
41  N.  E.  678,  the  court  held  that  where  the 
statute  conferred  upon  common  councils  pow- 
er to  judge  of  the  election  and  qualification 
of  their  own  members,  such  xwwer  was  ex- 
■cluiive  and  /Inol,  although  the  statute  did  not 
say  that  it  should  be  either  exclusive  or  final. 

In  Portland  v.  Oaston,  38  Or.  633,  63  Pac. 
1051,  the  facts  were  that  the  charter  of  Port- 
land gave  a  landowner  whose  property  bad 
been  taken  for  a  street  a  right  to  appeal  to 
'the  circuit  court  from  the  assessment  of  dam- 
ages made  by  the  city,  and  the  charter  pro- 
vided that  the  decision  of  the  circuit  court 
-abould  be  a  final  and  conclusive  determina- 


tion of  such  aasesament,  and  this  court  held 
that  the  landowner  could  not  appeal  from  the 
judgment  of  the  circuit  oowt  to  this  court 
and  that  the  decision  of  the  drcnit  court  was 
flnaL 

In  this  state  there  is  no  right  of  appeal, 
excepting  when  it  is  conferred  by  statute. 

In  the  City  of  Portland  v.  Nottingham,  68 
Or.  4i  118  Pac.  80,  the  court  says :  "An  ap- 
peal Is  not  a  matter  of  primary  right  It  Is 
a  privilege,  and  he  who  would  enjoy  that 
privilege  must  show  some  statute  conferring 
it  uiK>n  him." .  See  on  this  point  Portland  v. 
Gaston,  88  Or.  533,  63  Paa  1061;  Sears  v. 
Dunbar,  60  Or.  36,  91  Pac.  145;  BInmauer 
Drug  Co.  V.  Horticultural  Fire  Belief  of  Ore- 
gon, 69  Or.  68,  112  Pac.  1084;  Tazwell  v. 
Davis,  64  Or.  341,  180  Paa  400.  In  Tazwell 
V.  Davis,  supra,  tiie  court  says:  "The  right 
of  appeal  from  the  decisions  of  Inferior 
courts  in  election  cases  does  not  exist  unless 
It  has  been  conferred  by  some  constitutional 
or  statutory  provision.  •  •  •  Statutes 
authorizing  appeals  to  be  taken  from  judg- 
ments rendered  <n  civil  oatea  do  not  apply 
to  contested  election  proceedings  under  the 
statute,  at  they  are  not  civil  caset.  •  •  •  " 
This  proposition  is  not  controverted  by  coun- 
sel for  contestants,  but  it  Is  claimed  that  the 
right  of  appeal  exists  by  virtue  of  section 
3429,  L.  O.  L.  "The  Corrupt  Practices  Act 
of  1909  appears  to  be  full  and  complete  In 
itself,  and  covers  numerous  questions  relat- 
ing to  elections  and  nominations.  It  makes 
no  reference  to  the  former  act  of  which  sec- 
tion 3429  is  a  part  and  makes  no  provision 
for  an  appeal  in  cases  of  this  kind.  We  do 
not  deem  it  absolutely  necessary  to  decide 
this  question,  as  the  result  in  this  case  would 
be  the  same,  except  as  to  the  form ;  but  we 
call  attention  to  the  same  In  order  that  the 
statute  may  be  remedied  by  amendment  We 
think  the  point  made  by  contestee  in  this  re- 
spect Is  well  taken." 

[S]  The  counsel  for  the  contestee  contends 
that  as  the  people  of  Woodbum  amended 
their  charter,  and  thereby  made  the  laws  of 
the  state  relating  .to  the  holding  of  elections 
applicable  to  elections  in  the  city  of  Wood- 
bum,  such  amendment  had  the  effect  to  make 
the  state  law  relating  to  the  contest  of  coun- 
ty, district  and  precinct  officers  a  part  of 
their  charter;  but  we  think  such  contention 
Is  not  sound.  Moreover,  it  la  hardly  proba- 
ble that  the  people  of  Woodbum  could,  by 
amendment  of  their  charter,  confer  upon  this 
court  jurisdiction  to  hear  and  determine  ap- 
peals from  the  circuit  court  In  contested  elec- 
tion cases.  The  jurisdiction  of  this  court  is 
determined  by  the  Constitution  and  statutes 
of  the  state.  However,  it  is  not  necessary  to 
decide  the  last-mentioned  point  as  we  think 
that  said  amendment  did  not  relate  to  elec- 
tion contests.  It  related  to  the  holding  at 
elections,  and  not  to  conteating  them. 

We  have  examined  the  question  raised  by 
this  motion  to  dismiss  the  attempted  appeal. 
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and  we  are  convlncecl  that  tlie  people,  In  pro* 
Tiding  for  contesting  elections,  In  the  sections 
of  the  law  referred  to  snpia,  Intended  to 
create  a  anrnmary  special  proceeding  to  de- 
termine contests,  and  Intended  that  the  d^- 
slons  of  the  circuit  court  should  be  final,  and 
that  contest  proceedings  should  end  In  that 
court 

It  may  be  that  the  law  should  be  amended, 
80  as  to  allow  an  appeal  to  this  court,  but 
this  Is  a  matter  for  the  consideration  of  the 
legislatlTe  and  not  the  Judicial  department  of 
the  state. 

We  find  that  the  Judgment  ousting  the  con- 
teetee  Is  not  appealable,  and  said  motion  to 
dismiss  the  attempted  api>eal  Is  sustained, 
and  the  same  la  dismissed. 

McBRIDE,  C.  J.,  and  MOOBB  and  BUR- 
NETT, JJ.,  ooncor. 


(69  Or.  tm 
FIRST  CHRISTIAN  CHTTRCH  OP  MED- 

FORD  T.  ROBE  et  al. 
(Supreme  Court  of  Oregon.    Feb.  10,  ISli.) 

1.  COUBTS   (8   62*)— TeBMS— DUBATION. 

On  April  10,  1913,  when  the  existing  law 
set  the  terms  of  circuit  court  in  Jackson  couu- 
tr  for  the  fourth  Monday  in  March,  the  first 
Tuesday  after  the  first  Monday  in  September, 
and  the  second  Monday  in  December,  plaintiff 
took  a  voluntary  nonsuit  On  May  10,  1913, 
it  moved  to  vacate  the  judgment  and  reinstate 
the  cause.  On  Jaly  10,  1913,  the  motion  was 
allowed.  Act  Feb.  '25,  1913,  which  went  into 
effect  June  3,  1918  (Taws  1913,  p.  209),  chang- 
ed the  time  for  holding  court  to  the  first  Mon- 
day in  February,  May,  and  October.  Held, 
within  the  rule  that  a  uourt  once  convened  in 
regular  session  continues  till  adjourned  sine 
die,  or  the  term  lapses  by  the  commencement 
of  a  new  one,  no  term  having  intervened,  that 
the  original  March  term  before  which  the  non- 
suit was  granted  bad  not  terminated  before  the 
decision  of  the  motion  to  reinstate. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §{  207,  210;   Dec  Dig.  {  62.*] 

2.  Judgment  (5  342*)— Amkkdmbht  and  Coa- 

BECTION — POWEB  OF  COUBT. 

A  court  of  record  has  the  inherent  right 
to  correct,  modify,  or  vacate  its  orders  or  judg- 
ments, during  the  term  at  which  they  were  ren- 
dered,, or  while  the  proceedings  remain  under 
consideration  and  not  finally  disposed  of,  but 
after  the  term,  unless  retained  by  appropriate 
motion  or  other  proceeding,  a  judgment  cannot 
be  assailed  in  the  same  action  except  in  the 
manner  stated  in  L,  O.  L.  |  103,  in  case  of  mis- 
take. Inadvertence,  surprise,  or  excusable  neg- 
lect 

(Bd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  i|  668-671;    Dec  Dig.  f  342.*] 

3.  Ai>PEAL  AND  Ebrob  (8  93*)— DECISIONS  Re- 
viewable—Obdkb  RxiNSTATiNQ  Cause  Arr- 
EB  Nonsuit. 

L.  O.  li.  8  649,  giving  an  appeal  from  a 
judgment  or  decree  other  than  one  by  confes- 
sion or  for  want  of  answer,  and  section  548, 
giving  an  appeal  from  an  order  affecting  a  sub- 
stantial right  and  in  effect  determining  the  ac- 
tion or  suit,  do  not  give  an  appeal  from  an 
order  reinstating  a  cause  after  voluntary  non- 
suit 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  643-647;  Dec  Dig.  8 
93.*1 


4.  Appeal.   AMD    BSBOB    (I  110*)  —  DXCIBIOIf > 

RlTIKWABLB  —  Rbinstatiiio   Caubs  Aptb 

Nonsuit— "New  Tblal." 

Under  Lu  O.  L.  |  173,  defining  a  "new 
trial"  as  a  re-examination  of  an  issue  of  fact 
after  judgment,  an  order  reinstating  a  cause 
after  voluntary  nonsuit  is  not  appealable  under 
section  548,  giving  an  appeal  from  an  order 
granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  74(^748;  Dec.  Dig.  8 
110.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4788-4790.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  F.  M.  Calkins,  Judge. 

Action  by  the  First  CSuistlan  Cbarcta  of 
Medford  against  C.  Robb  and  others.  From 
a  Judgment  for  plaintiff,  defoidant  the  Mas- 
sachusetts Bonding  &  Insurance  Company 
appeals.    Appeal  dismissed. 

At  the  trial  of  this  action  on  April  10, 1913, 
and  during  the  production  of  testimony  tor 
the  plantlfl,  It  took  a  voluntary  nonsuit  On 
May  10,  1913,  based  upon  affldarita,  the 
plaintiff  moved  to  vacate  the  Judgment  and 
reinstate  the  cause  for  triaL  On  the  day 
last  mentioned  the  court  heard  argummts 
for  both  jmrtles,  reserved  its  Judgment  and 
on  July  10,  1913,  entered  an  order  allowing 
the  motion,  vacating  the  Judgment  and  re- 
instating the  cause  for  bearing.  From  this 
order  the  defendant  appeals,  and  the  plain- 
tiff moves  to  dismiss  the  appeal  for  want  of 
Jurisdiction  of  this  court  because  the  Jodg- 
ment  appealed  from  is  not  a  final  Judgment 

Peters  ft  Ppwell,  O.  L.  Price,  and  D.  P. 
Price,  all  of  Portland,  and  H.  K.  Hanna,  of 
Jacksonville,  for  appellant  Boggs  &  Wilson 
and  Mulkey  &  Cherry,  all  of  Medford,  for  re- 
spondent 

BURNETT,  3.  [1]  At  the  time  of  the 
trial  ended  by  the  nonsuit  the  terms  of  cir- 
cuit court  were  held  in  Jackson  county  on 
the  fourth  Monday  In  March,  the  first  Tues- 
day after  the  first  Monday  in  September,  and 
the  second  Monday  in  December.  The  rule 
Is  laid  down  In  Ex  parte  Harrell,  57  Or.  05, 
110  Pac.  403,  that  a  court  once  convened  In 
regular  term  continues  open  until  it  has  ad- 
journed sine  die,  or  the  term  lapses  by  the 
commencement  of  a  new  one  lawfully  ap- 
pointed. The  motion  to  vacate  the  judgment 
of  nonsuit  was  filed  during  the  term  at  which 
the  Judgment  was  entered  and  suffices  to 
keep  the  matter  in  question  in  the  breast  of 
the  court  until  finally  determined,  within  the 
principle  established  In  Henrichsen  v.  Smith, 
20  Or.  476,  42  Pac.  486,  44  Pac.  496.  This 
Is  true  In  this  instance,  although  by  the  act 
of  February  26,  1913,  which  took  effect  June 
3,  1913,  the  time  for  holding  court  in  Jack- 
son connty  was  changed  to  the  fourth  Mon- 
day in  February,  May,  and  October.  No 
term  established  by  law  had  intervened  In 
this  tnstanoe  to  terminate  the  March  term 
begun  and  held  tmder  the  former  statute; 
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hence,  for  the  purpose  of  this  case,  the  orti^- 
nal  March  term,  at  which  the  motion  to  va- 
cate the  nonsnlt  was  filed,  c<mtlnaed  open 
until  after  the  decision  of  the  motion. 

[2]  It  is  thoroughly  established  in  this 
state  that,  daring  the  term  at  which  they 
were  entered,  every  court  of  record  has  the 
inherent  right  to  correct,  modify,  or  vacate 
its  orders  and  judgments,  or  while  the  pro- 
ceedings remain  under  consideration  and  not 
finally  disposed  of.  On  the  other  hand,  aft- 
er the  lapse  of  the  term,  without  the  mat- 
ter In  question  having  been  retained  In  the 
bosom  of  the  court  by  an  appropriate  motion 
or  other  proceeding  for  determination,  a 
judgment  once  rendered  cannot  be  assailed 
in  the  same  action  except  In  the  manner  laid 
down  in  section  103,  L.  O.  Ia,  where  it  ap- 
pears to  have  been  made  through  mistake,  in- 
advertence, surprise,  or  excusable  neglect 
In  Deeilng  v.  Qulvey,  26  Or.  656,  38  Pac.  710, 
it  was  decided  that  the  court  had  no  juris- 
diction to  set  aside  a  judgment  after  the 
lapse  of  the  term  where  control  of  it  had  not 
been  retained  by  appropriate  proceedings, 
and  that  an  order  thus  overturning  the  judg- 
ment was  void  and  appealable.  On  the  oth- 
er hand,  in  Henrichseu  v.  Smith,  supra,  the 
judgment  was  held  to  be  under  control  of 
the  court  after  the  term,  because  the  time  to 
file  a  bill  of  exceptions  had  been  extended 
beyond  the  term  so  that,  when  the  court  re- 
fused to  sign  the  bill,  but  vacated  the  judg- 
ment and  granted  a  new  trial,  the  order  an- 
nulling the  judgment  was  neither  void  nor 
final;  and  hence  that  no  appeal  would  lie 
therefrom.  In  Livesley  v.  Johnston,  47  Or. 
193.  82  Pac.  854,  this  court  recalled  a  man- 
date dnring  the  term  in  which  it  was  Issued 
and  set  aside  the  judgment  In  Ayers  v. 
Lund,  49  Or.  303,  89  Pac.  806,  124  Am.  St 
Rep.  1046,  the  matter  in  controversy  was  a 
tax  title.  During  the  term  the  court  set 
aside  its  own  decree  and  reopened  the  issue 
permitting  the  plaintiff  to  prove  a  tender  of 
taxes  paid  by  the  defendant,  and  this  action 
of  the  circuit  court  was  approved  by  this 
court. 

[3]  It  is  said  In  section  549,  L.  O.  U,  that 
"any  party  to  a  judgment  or  decree  other  than 
a  judgment  or  decree  given  by  confession,  or 
for  want  of  an  answer  may  appeal  there- 
from." Defining  an  appealable  Judgment  or 
decree,  section  548,  L.  O.  L.,  says:  "An  order 
affecting  a  substantial  right,  and  which  in 
effect  determines  the  action  or  suit  so  as  to 
prevent  a  judgment  or  decree  therein,  or 
a  final  order  affecting  a  substantial  right, 
and  made  In  a  proceeding  after  Judgment  or 
decree,  or  an  order  setting  aside  a  judgment 
and  granting  a  new  trial  for  the  purpose  of 
being  reviewed,  shall  be  deemed  a  judgment 
or  decree."  It  is  true  that  a  void  order  is 
appealable  within  the  meaning  of  Smith  v. 
BUendale  Mill  Company,  4  Or.  70,  and  oth- 
er cases;  but,  as  we  have  seen,  an  order  va- 


cating a  judgment  during  the  term  at  whlcih 
It  was  made  Is  not  void,  being  at  the  time 
within  the  authority  of  the  conrt  making  it 

The  order  reinstating  the  cause  for  trial 
does  not  in  any  sense  determine  the  action 
so  as  to  prevent  a  judgment  or  decree  there- 
in. As  noted  in  section  548,  L.  O.  L.,  the 
plain  purpose  of  the  order  is  to  reinstate  the 
cause  for  trial  and  does  not  prevent,  but  will 
result  in,  a  final  Judgment  in  the  future. 

[4]  Neither  is  the  order  vacating  the  judg- 
ment one  granting  a  new  trial  for  the  rea- 
son that,  in  the  language  of  section  173,  h.  O. 
L.,  a  "new  trial"  is  a  re-examinatlon  of  an 
issue  of  fact  in  the  same  court  after  Judg- 
ment' The  examination  of  the  issue  of  fact 
in  this  case  was  abortive  and  was  never  com- 
pleted; hence  there  could  be  no  new  exami- 
nation of  the  fact  within  the  meaning  and 
Intent  of  the  section  defining  a  new  trial. 
It  thus  a];^)ears  that  the  order  complained  of 
and  from  which  the  appeal  Is  taken  is  not 
void,  neither  is  it  such  an  order  as  section 
548  defines  to  be  appealabl&  The  right  of 
the  defendant  to  oppose  the  demand  of  the 
plaintiff  Is  not  abused,  and  the  issues  may  be 
heard  on  their  merits. 

The  appeal  is  dismissed. 


(69  Or.  326) 
WHEELWRIGHT  v.  VANDBRBU/T. 
(Saprenie  Court  of   Oregon.     Feb.  17,   1914.) 

1.  FsAXTD    ({  9*)— BuncEmB   in   Gerkbaii— 

"AonoNABUi  Fraud." 

To  constitute  "actiionaUe  fraud"  It  must 
ap]^r  that  defendant  made  a  material  represen- 
tation falsely,  that  be  knew  it  was  false  or  made 
it  recklessly  without  knowledge  of  its  truth  and 
as  a  positive  assertion,  with  intention  that  it 
should  be  acted  upon,  and  that  plaintiff  acted 
upon  it  to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent. 
Dig.  18;   Dec.  Dig.  »  9.* 

For -other  definitions,  see  Words  and  Phrases, 
VOL  1,  p.  147.] 

Z  Fkaud      (S     20*)— ButHBRTs— Right     or 

PI.AINTITF  TO  RKLT  THEKBOR. 

Misrepresentations,  to  constitute  fraud, 
must  be  such  as  would  deceive  a  person  of  ordi- 
nary prudence. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Diie.  is  17,  18;    Dec  Dig.  i  20.*] 

8.  Fbaud  (g  46*)— AoTioRS— Pleading. 

A  complaint  by  a  corporate  stockholder 
against  a  stockholder  and  director  in  another 
corporation,  for  fraud  in  overstating  the  price 
paid  by  defendant's  company  for  land  sold  to  it 
by  plaintiffs  company,  seeking  to  recover  as 
damages  ez];>enBes  incurred  by  plaintiff  in  in- 
vestigating the  affairs  of  his  own  oompany  to 
discover  any  fraud  of  such  company  in  the 
transaction,  does  not  state  a  cause  of  action, 
having  failed  to  show  that  defendant  made  the 
representations  with  the  intention  that  plaintiff 
should  act  upon  them,  or  that  plaintiff  did  re- 
ly on  them. 

[Eid.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  41;   Dec.  Dig.  f  46.*] 

Department  2.    Appeal  from  Circuit  Goort, 

Hood  River  County ;  W.  L.  Bradshaw,  Judge. 

Action  by  William  D.  Wheelwright  against 
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Oscar  Vanderbllt.    From  a  Jadgment  for  de- 
fendant, plaintiff  appeals.    Afflrmed. 

This  Is  an  action  for  damages  for  deceit 
Tbe  trial  coart  sustained  a  demnrrer  to  the 
complaint  The  plaintiff  appeals.  The  al- 
legations of  the  complaint  are  in  efTect  as  fol- 
lows: Plaintiff  was  a  stockholder  in  the 
Stanley-Smith  Lumber  Company  which  bad 
sold  certain  lands  to  the  Vanderbllt  Orchard 
Lands  Company,  of  which  defendant  was  a 
director  and  stockholder.  Defendant  con- 
ducted the  negotiations  and  paid  the  pur- 
chase price  to  the  lumber  company  on  behalf 
of  the  land  company.  The  directors  of  the 
latter  corporation,  other  than  the  defendant, 
had  told  the  plaitniff  that  the  price  paid 
for  the  land  was  $29,400,  and  the  directors 
of  the  lumber  company  had  told  plaintiff  that 
the  sum  received  was  $19,600.  Plaintiff 
thereupon  became  suspicious  of  the  honesty 
and  good  faith  of  the  directors  of  the  lumber 
company,  and  sought  out  the  defendant,  and 
questioned  him  in  regard  to  the  transaction, 
and  he  told  plaintiff  that  the  amount  paid 
to  the  lumber  company  was  $29,400.  It  is  al- 
leged that  the  statements  made  by  the  de- 
fendant to  the  plaintiff  were  false,  and  that 
the  defendant  knew  that  they  were  false 
when  he  made  them ;  that  the  defendant  him- 
self either  directly  retained  from  the  pur- 
chase price  aforesaid  the  sum  of  $9,800,  or 
was  repaid  that  sum';  that  the  representa- 
tions made  by  defendant  to  plaintiff  were 
a  part  of  a  scheme  to  conceal  from  defend- 
ant's fellow  stockholders  and  directors  In 
tbe  land  company  the  fact  that  defendant 
had  retained  any  money;  that  plaintiff  be- 
lieved and  relied  upon  tbe  statements  made  to 
him  by  defendant,  and  for  the  proper  protec- 
tion of  his  interests  In  the  lumber  company, 
under  the  advice  of  counsel,  employed  a  pub- 
lic accountant  to  investigate  and  audit  the 
'books  and  records  of  the  lumber  company, 
which  was  done^  with  the  assistance  of  at- 
torneys; that  he  investigated  certain  other 
phases  of  the  affairs  of  the  lumber  company, 
and  necessarily  incurred  an  expense  of  $1,- 
452.60,  which  he  seeks  to  recover  from  tbe 
defendant  as  damages. 

Jjimest  W.  Hardy,  of  Portland  (Hardy, 
Sawyer  &  'Woodley,  of  PorUand,  on  the  brief), 
for  appellant  Jesse  Stearns,  of  PorUand 
(A.  J.  Derby,  of  Hood  River,  on  tbe  brief), 
for  respondent 

BSAN,  J.  (after  stating  the  facts  as  above). 
It  is  not  contended  by  plaintiff,  as  we  under- 
stand the  argument,  that  tbe  defendant  in- 
tended to  induce  tbe  plaintiff  to  investigate 
tbe  affairs  of  tbe  lumber  company  or  take 
any  action  on  account  of  the  statements  made 
by  defendant  Counsel  for  plaintiff  suggest 
that  tbe  case  is  without  precedent.  The  fol- 
lowing authorities  are  somewhat  in  point: 

[11  To  constitute  actionable  fraud  it  must 
appear:  (1)  That  defendant  made  a  material 
represeqtatlou;    (?)  that  it  was  false;    @) 


that  when  he  made  it  he  knew  it  was  false, 
or  made  it  recklessly  without  any  knowledge 
of  its  truth,  and  as  a  positive  assertion ;  (4> 
that  he  made  It  with  tbe  intention  that  it 
should  be  acted  upon  by  plaintiff;  (5)  that 
plaintiff  acted  in  reliance  upon  It;  and  (6> 
that  he  thereby  suffered  injury.  BSacb  of 
these  facts  must  be  proved  with  reasonable 
certainty,  and  all  of  them  must  be  found  to 
exist  The  absence  of  any  one  of  them  U 
fatal  to  recovery.  20  Cyc.  13.  Where  a  party 
complains  of  false  representations,  whereby 
he  was  caused  to  suffer  damage  in  a  transac- 
tion with  some  third  person,  it  devolves  upon 
him  to  show  expressly  that  the  alleged 
wrongdoer  intended,  or,  what  Is  tbe  same 
thing,  that  be  may  reasonably  be  supposed 
under  the  circumstances  to  have  intended, 
that  the  plaintiff  should  act  upon  the  mis- 
representations; and  it  Is  not  enough  to 
prove  that  the  same  were  made  with  knowl- 
edge of  their  falsity.  1  Blgelow  on  Fraud,  p. 
636. 

[2]  The  misrepresentations  must  have  beoi 
such  as  would  have  deceived  a  person  of 
ordinary  prudence.  In  other  words,  it  must 
appear  that  plaintiff  reasonably  believed 
them  to  be  true  Southern  Development  Co. 
V.  SUva,  126  U.  S.  247,  8  Sup.  Ot  881,  81  L. 
Ed.  678 ;  Dunning  v.  Cresson,  6  Or.  241,  242. 

[3]  No  contractual  relation  existed  be- 
tween tbe  defendant  and  tbe  plaintiff.  Tbe 
former  occupied  no  fiduciary  relation  to  tbe 
latter.  They  were  not  associates  nor  fellow 
stockholders  In  either  company,  nor  acquain- 
tances up  to  the  time  the  statements  were 
made.  'When  plaintiff  made  the  inquiry  of 
tbe  defendant  he  had  been  Informed  by  bis 
business  associates  In  the  lumber  company  as 
to  the  amount  received  for  the  land.  So  far 
as  plaintiff  is  concerned  there  is  nothing  in 
the  complaint  that  Indicates  that  the  defend- 
ant did  anything  more  than  to  boast  of  the 
high  price  paid  for  tbe  realty  or  to  puff  the 
price  of  the  land.  It  cannot  be  said  that  un- 
der the  circumstances,  the  plaintiff,  as  a  rea- 
sonably prudent  man,  was  justified  in  believ- 
ing the  statements  of  the  defendant,  who  was 
a  stranger,  and  disregarding  the  information 
he  had  already  obtained.  His  conduct  In 
making  the  investigation  in  which  tbe  ex- 
pense was  incurred  which  he  seeks  to  recover 
is  inconsistent  with  the  idea  that  he  believed 
the  defendant's  statements.  The  defendant 
certainly  could  not  have  anticipated  that  the 
plaintiff  would  have  taken  such  action  in  re- 
liance upon  his  statements.  An  action  can- 
not be  based  upon  the  telling  of  a  naked  lie. 
2  Addison  on  Torts,  772. 

In  Enfield  v.  Colbum,  63  N.  H.  218,  where 
the  defendant  made  a  claim  upon  the  town 
for  damages  to  his  horses,  the  officials  investi- 
gated the  claim  and  found  it  to  be  false.  Ac- 
tion was  brought  to  recover  tbe  expense.  Mr. 
Justice  Carpenter,  at  page  219  of  the  opinion 
said:  "A  mere  naked  lie — a  falsehood — 
though  told  with  the  intent  to  deceive,  upon 
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Which  nobody  acts,  and  by  which  nobody  Is 
deceived,  Is  not  actionable.  The  declaration 
alleges,  In  substance,  that  the  defendant 
falsely  and  fraudulently  represented  that  be 
bad  a  valid  claim  against  the  plaintiffs  for 
damages,  that  the  plaintiffs  relied  opon  the 
representations,  and  that  they  investigated 
them  at  a  large  exx>en3e,  and  found  them  to 
be  false.  One  or  the  other  of  the  last  two  al- 
legations is  as  untruthful  as  the  representa- 
tions are  claimed  to  be ;  both  cannot  be  true. 
If  the  plaintiffs  relied  npon  the  representa- 
tions, they  did  not  investigate  them.  If  they 
investigated  them,  they  did  not  rely  upon 
them." 

In  Jez  v.  Straus,  122  N.  Y.  293,  301,  25  N. 
E.  478,  480,  the  court  says:  "The  law  re- 
quires that  the  injury  must  proceed  so  direct- 
ly from  the  wrongful  act  that,  according  to 
common  experience  and  the  usual  course  of 
events,  it  might,  under  the  particular  dr- 
cumstances,  have  reasonably  been  expected." 

In  Hemmer  v.  Cooper,  8  Allen  (Mass.)  334, 
the  court  says:  "The  representations  of  a 
vendor  of  real  estate,  to  the  vendee,  as  to  the 
price  which  he  paid  for  It,  are-to  be  regarded 
in  the  eame  light  as  representations  respect- 
ing Its  value.  A  purchaser  ought  not  to  rely 
npon  them ;  for  It  is  settled  that,  even  when 
they  are  false  and  uttered  with  a  view  to 
deceive,  they  furnish  no  ground  of  action." 

In  Bispham's  Equity  (4th  Ed.)  S  215,  p. 
272,  the  rule  is  stated  as  follows:  "The  third 
requisite  necessary  to  render  a  misrepresenta- 
tion fraudulent  is  that  It  must  be  reasonably 
relied  on  by  the  other  party,  and  this  obvious- 
ly includes  two  ■subdivisions:  First,  tbe  par- 
ty must  have  a  right  as  a  reasonable  being  to 
rely  upon  the  representations ;  and,  secondly, 
be  must.  In  point  of  fact,  so  rely  upon  It 
•  •  *  If  the  party  to  whom  the  represen- 
tation Is  made  resorts  to  inquiries  on  his  own 
account,  and  shows  by  bis  conduct  that  be  re- 
lies upon  them,  he  cannot  complain  of  a 
misrepresentation.  A  fortiori.  If  he  was  actu- 
ally aware  of  the  true  state  of  the  case;  for 
then  be  was  not  deceived.  And  a  man  Is 
bound  to  make  use  of  the  means  of  Infor- 
mation." 

The  action  taken  by  the  plaintiff  in  Investi- 
gating the  truth  of  the  statements  alleged  to 
have  been  made  by  the  defendant  shows  tbat 
lie  did  not  rely  upon  such  representations. 
If  he  bad  been  wUllng  to  rely  thereon.  It 
would  have  be^n  unnecessary  for  him  to  have 
made  the  investigation.  It  would  have  been 
only  reasonable  for  him  to  have  stated  to  bis 
bu^ness  associates  the  information  that  he 
had  received  from  defendant  before  making 
a  formal  Investigation  of  the  affairs  of  the 
company.  There  is  no  pretense  that  the  de- 
fendant made  the  representations  with  the 
Intention  that  they  should  be  acted  upon  by 
the  plaintiff.  The  complaint  discloses  that 
plaintiff  did  not  rely  upon  the  representa- 
tions; hence  there  are  at  least  two  necessary 


facts  wanting  in  order  for  plaintiff  to  main- 
tain the  action. 

The  Judgment  of  the  lower  court  sustaining 
the  demurrer  was  correct,  and  It  U  afiSrmed. 

McBRIDE,   C.   J.,   and   EAKIN   and   Mo- 
NAET,  JJ.,  concur. 


(69  Or.  331) 
ALBEE  V.  WEINBERGER,  Constable. 
(Supreme  Court  of  Oregon.     Feb.   17,  1014.) 

1.  Master  and  Skbvaht  ({  13*)— Eioht-Houb 
liAW— "Labobkk." 

A  policeman  or  fireman,  required  by  mu- 
nicipal law  to  take  an  oath  of  office,  and  not 
subject  to  removal  at  the  pleasure  of  the  ap- 
pointing power,  but  only  in  accordance  with  ' 
the  civil  service  rules,  is  an  officer,  and  not  a 
"laborer,"  within  the  eight-hoar  law  for  labor- 
ers employed  by  the  state  or  its  auxUiaries 
(Laws  1913,  c.  61). 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  14;   Dec  Dig.  i  IS.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  3052-^968;  vol.  8.  p.  7700.] 

2.  Masteb  and  Sebvant  (f  13*)— Eiqht-Houb 
Law— Length  of  Daily  Sebvice. 

Within  Laws  1913,  c.  61,  providing  that  no 
person  employed  by  the  state  or  its  auxiliaries 
shall  be  required  to  labor  more  than  eight 
hours  a  day,  except  in  cases  of  emergency,  fire- 
men who,  though  on  duty  for  a  longer  time, 
are  not  in  active  service  for  eight  hours  a  day, 
except  in  cases  of  emergency,  are  not  required 
to  labor  in  excess  of  the  time  allowed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  14;    Dec  Dig.  §  13.*] 

3.  Masteb  awd   Sebvant  (|   13*)  —  Eiqht- 
HouR  Law— Length  of  Daily  Sebvice. 

Policemen  working  in  three  shifts  of  eight 
honrs  each,  except  in  cases  of  emergency,  when 
they  may  be  called  npon  for  additional  service, 
are  not  required  to  work  in  excess  of  the  time 
allowed  by  the  eight-hour  law  for  emplojtes  of 
the  state  and  its  auxiliaries  (Laws  1913,  c  61). 
which  authorizes  the  additicma]  requirement  of 
service  where  the  public  necessity  or  emer- 
gency requires  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  14;   Dec  Dig.  i  13.*] 

Original  application  by  H.  R.  Albee  for 
writ  of  habeas  corpus  to  Andy  Weinberger, 
constable.    Granted. 

This  Is  an  original  appUcatton  to  this 
court  to  be  released  from  custody.  The  facts 
set  forth  in  the  petition  for  a  writ  of  habeas 
corpus  are  In  effect  that  two  criminal  com- 
plaints were  filed  In  the  district  court  of 
Multnomah  county.  Or.,  for  the  district  of 
Portland,  charging  the  petitioner,  E.  R.  Al- 
bee, as  mayor  of  that  city,  who  had  authority 
over  and  control  of  firemen  and  policemen 
engaged  therein,  with  violating  the  provi- 
sions of  chapter  61,  General  Laws  of  Oregon, 
1913,  In  that  he  permitted  and  required  a 
designated  fireman  and  a  spedfled  police- 
man to  labor  In  his  several  department  more 
than  eight  hours  in  one  day,  when  there  was 
no  emergency  demanding  the  performance  of 
such  extra  service.  Based  on  these  charges, 
warrants  of  arrest  were  Issued,  pursuant  to 
which  the  defendant  A.  Weinberger,  a  con- 
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stable,  appiebended  the  petitioner,  who  In- 
stituted these  proceedings  for  the  purpose 
stated.  The  writ  prayed  for  -  was  issued, 
whereupon  counsel  for  the  respective  parties 
stipulated  that  a  statement  of  facts  to  which 
they  had  subscribed  their  names  might  be 
treated  as  the  return  of  the  constable  to  the 
written  precept  served  upon  him.  A  demur- 
rer to  such  statement  puts  In  Issue  the  ques- 
tions of  law  upon  which  the  cause  was  argu- 
ed and  submitted.  The  statement  of  facts 
referred  to  substantiidly  shows  that,  pursu- 
ant to  the  provisions  of  the  charter  of  Port 
land,  adopted  May  3,  1913,  the  petitioner  as 
mayor  was  appointed  commissioner  of  the 
department  of  public  safety,  which  'embraces 
the  fire  and  police  departments  of  that  city. 
All  officers  and  members  of  the  fire  depart- 
ment are  subject  to  civil  service  rules,  and, 
before  entering  upon  a  performance  of  the 
service  required  of  them,  they  must  take  and 
subscribe  to  an  oath  faithfully  to  perform  the 
duties  devolving  upon  them.  In  cases  of 
great  coniSagration  other  necessary  tempo- 
rary employes  may  be  appointed  to  which  the 
dvll  service  rules  are  not  applicable.  Elach 
fireman  is  granted  a  leave  of  absence  of  one 
day  In  eight,  and  Is  also  given  a  vacation  of 
15  days  each  year,  but  all  other  times  he 
must  respond  to  fire  alarms  when  given. 
During  every  day  he  la  allowed  three  hours 
for  meals,  in  taking  which  he  must  never  go 
more  than  100  feet  from  his  engine  hous& 
In  that  building  he  occupies  a  bed,  sleeping 
in  bis  overshlrt  and  underclothing,  and 
leaving  beside  the  couch  his  trousers  and 
boots,  which  he  rapidly  dons  when  a  proper 
alarm  Is  sounded.  At  the  fire  station  bath- 
ing facilities  are  supplied,  but  If  a  fireman 
take  advantage  thereof,  except  during  the 
hours  allowed  for  meals,  or  when  off  duty, 
he  Is  liable  to  be  disciplined  in  case  he  is 
unable  to  go  with  his  engine  to  a  fire.  Such 
subjection  to  the  rule,  however,  rarely  occurs, 
since  the  fireman's  -wearing  apparel  is  so 
placed  beside  the  bathtub  when  he  occupies 
it  that  be  can  put  on  his  garments  and  boots 
in  time  to  respond  to  the  call.  Two  watches 
of  six  hours  each,  commencing  at  6  In  the 
morning,  are  maintained  during  each  period 
by  two  firemen,  one  of  whom  Is  engaged  in 
active  dnty  about  the  station,  while  the  other 
Is  observing  the  telephone  and  signals  for 
fire  alarms.  For  the  same  purpose  three 
watches  of  four  hours  each,  beginning  at  6 
in  the  evening,  are  also  kept,  pending  each 
division  of  time,  by  one  fireman.  At  the  end 
of  each  vigil  the  guard  is  relieved. 

In  Portland  there  are  81  fire  companies, 
three  have  11  men  each,  one  has  10,  and  the 
others  have  from  7  to  9,  while  a  fire  boat  has 
20,  the  total  force  being  about  350,  but,  as 
each  fireman  is  allowed  one  day  off  In  8,  the 
working  force  probably  does  not  exceed  260 
firemen.  Two  or  three  men,  depending  upon 
the  number  in  each  company,  go  at  a  time  to 
tbelr  meals,  who  returning,  another  like  num- 
ber take  their  repasts,  and  ao  on  until  all 


have  been  served.  In  companies  liavlng 
seven  men,  only  one  can  be  spared  for  each 
of  the  day  watches,  whio  must  also  maintain 
the  fires  at  the  station  and  keep  the  steam 
pressure  In  the  engine  up  to  the  required 
standard. 

The  man  who  drives  a  team  which  draws 
a  fire  engine  or  other  mechanical  or  chemical 
appliance  has  the  exclusive  care  of  the  hors- 
es kept  for  that  purpose.  He  must  feed  them 
at  6  o'clock  in  the  morning,  and  is  allowed 
2%  hours  in  which  to  curry  them  and  to 
clean  their  stalls.  At  U  a.  m.  he  must  again 
feed  the  team.  Every  day,  regardless  of  the 
condition  of  the  weather,  be  is  obliged  to  ex- 
erdse  the  horses  two  hours  under  saddle, 
or  one  hour  with  fire  apparatus,  and  when 
he  returns,  if  the  animals  are  wet,  they 
must  be  blanketed.  At  6  In  the  evening  the 
horses  must  be  fed  and  bedded  for  the  night 

It  is  the  sole  duty  of  the  engineer  to  keep 
his  engine  In  proper  repair,  and  he  is  respon- 
sible for  its  efficiency.  In  maintaining  its 
appearance,  however,  he  has  the  assistance 
of  a  stoker  to  do  the  cleaning  and  polishing. 

The  work  about  the  station  Is  performed 
by  different  members  of  the  force.  Thus 
one  man  has  the  care  of  the  harness,  and 
burnishes  the  brasswork  about  the  building, 
another  has  charge  of  the  dormitory,  while 
another  keeps  the  engine  house  clean  and 
sanitary. 

Though  none  of  the  firemen  are  engaged  in 
a  continuoos  eight-hour  service,  all  the  la- 
bor referred  to,  except  the  care  of  the  horses, 
and  maintaining  the  watches,  must  be  per- 
formed between  7  and  9  a.  m.  The  hose  and 
apparatus,  however,  are  never  allowed  to  be- 
come slovenly.  Occasionally  au  odd  Job 
about  the  station,  when  such  temporary  work 
becomes  necessary,  is  apportioned  to  one  or 
more  of  the  firemen.  Thus  In  returning  from 
a  fire  the  wet  hose  that  has  been  used  must 
be  dried,  other  hose  substituted,  and  a  new 
fire  laid  in  the  engine. 

In  the  electrical  division  of  the  fire  depart- 
ment, linemen  woric  eight  hours,  operators, 
eight-hour  shifts,  and  plumbers  and  shopmen, 
eight  hours.  At  a  recent  fire  in  Portland  25 
companies  were  constantly  engaged  on  an 
average  of  18  hours.  The  firemen  are  at  all 
times  liable  to  be  called  to  extinguish  a  fire, 
and  must  respond  to  the  demand. 

The  statement  of  facts  further  shows  the 
number  of  firemen  engaged  in  operating  the 
several  engines,  the  sum  of  Qre  alarms  sev- 
erally received  from  January  1,  1913,  to  No- 
vember SOth  of  that  year,  and  the  time  oc- 
cupied in  going  to,  remaining  at,  and  retain- 
ing from,  firea,  from  which  narration  it  ap- 
pears that  the  average  time  occupied  by  each 
company  In  such  service  during  the  entire 
11  months  mentioned  was  87  hours  and  18 
minutes. 

It  further  appears  that  the  officers  and 
members  of  the  police  department  are  ap- 
pointed pursuant  to  examination  of  appli- 
cants who  have  been  listed  for  that  purpoofc 
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Tbejr  are  repaired  to  take  and  subscribe  to 
an  oath  of  oflBce^  and  may  remain  In  the  serv- 
ice until  they  resign  or  are  removed  for 
cause.  Any  officer  or  member  whose  dis- 
cbarge was  not  in  good  fbith  for  the  purpose 
of  Improving  the  service  may  be  reinstated 
after  investigation  by  the  Civil  Service  Com- 
mission. Members  of  the  police  department 
are  required  to  be  on  duty  in  three  slilfts 
of  eight  hours  each.  They  are  allowed  a 
leave  of  absence  of  two  days  each  month,  and 
'  are  given  an  annual  vacation  of  15  days  with- 
out diminution  of  salaijE.  When  off  duty 
they  are  subject  to  emergency  calls  in  event 
of  riots  or  unusual  disturbances,  and  cannot 
leave  the  dty  without  the  consent  of  the 
chief  of  police,  except  during  the  regular  an- 
nual vacation.  A  policeman  is  a  peace  officer 
to  wtiom  a  warrant  of  anrest  may  be  direct- 
ed, and  when  such  a  writ  is  executed  he 
must  obey  its  commands.    L.  O.  Ik  i  174S. 

W.  P.  La  Roche,  City  Atty.,  and  L.  B.  La- 
tourette.  Deputy  City  Atty.,  both  of  Port- 
land, for  petitioner.  A.  M.  Crawford,  Atty. 
Gen.,  and  James  W.  Crawford,  Asst  Atty. 
Gen.,  for  defendant  C  E.  S.  Wood  and  Wm. 
D.  Fenton^  both  of  Portland,  amicus  curlte. 

MOORE,  J.  (after  stating  the  facts  as 
above).  [1]  Based  on  the  foregoing  state- 
ment, the  truth  of  which  is  admitted,  it  is 
contended,  by  counsel  for  the  mayor,  that 
the  facts  thus  detailed  are  not  sufficient  in 
law  to  prove  a  violation  of  the  provisions  of 
the  statute  alleged  to  have  been  disobeyed, 
for  that  the  classes  of  persons  referred  to  are 
officers  of  the  dty  of  Portland ;  that  neither 
firemen  nor  policemen  labor -more  than  eight 
hours  per  day,  except  on  rare  occasions  in 
cases  of  emergency,  when  no  other  compe- 
tent official  is  available,  and  that,  such  being 
the  case,  the  petitioner  is  entitled  to  be  dis- 
charged. 

The  statute  in  question  (chapter  61,  Gen. 
Laws  Or.  1913)  as  far  as  thought  to  be 
material  herein,  reads: 

"In  all  cases  where  labor  is  employed  by 
the  state,  county,  school  district,  munici- 
pality, or  municipal  corporation,  or  subdivi- 
sion, either  directly  or  through  another,  as 
a  contractor,  no  person  shall  be  required  or 
permitted  to  labor  more  than  dght  hours  in 
any  one  day,  or  forty-eight  hours  in  any  one 
week,  except  in  cases  of  neceeslty,  emergency, 
or  where  public  policy  absolutely  requires 
It,  In  which  event  the  person  or  persons  so 
employed  for  excessive  hours  shall  recdve 
double  pay  for  the  overtime  so  employed ; 
and  no  emergency,  necessity,  or  public  poli- 
cy shall  be  presumed  to  exist  when  other 
labor  of  lllce  skill  and  effidency  which  has 
not  been  employed  full  time  is  available." 
Section  4. 

"Bight  hours  shall  constitute  a  day's  labor 
In  all  cases  where  the  state,  county,  school 
district,  or  any  mnnidpality,  monldpal  cor- 
poration or  subdivision  Is  the  employer  of 


labor,  either  directly  or  indirectly,  by  con- 
tract with  another.".    Section  5. 

"All  contractors,  subcontractors,  or  agents, 
or  persons  whatsoever  in  authority  or  in 
charge,  who  shall  violate  the  provteions  of 
this  act  as  to  the  hours  of  employment  of 
labor  as  herdn  provided,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  fined,"  etc.    Section  6. 

Giving  to  the  term  "laborer,"  as  used  in 
the  enactment  quoted,  the  most  extensive 
definition  applicable,  it  is  not  believed  that 
a  fireman  or  a  policeman,  employed  by  the 
dty  of  Portland,  or  the  services  which  he  Is 
ordinarily  required  to  iperform  for  it,  makes 
either  a  laborer  within  the  meaning  of  that 
word.  It  will  be  remembered  that  by  law  of 
that  munidpallty  all  officers  and  members 
of  the  fire  and  police  departments  are  requir- 
ed to  teke  and  subscribe  their  names  to  an 
oath  of  office.  In  Collins  v.  Mayor,  etc.,  8 
Hun,  680,  the  common  council  of  New  York 
passed  a  resolution  authorizing  the  appoint- 
ment of  an  assistent  derk  of  the  board  of 
aldermen.  Pursuant  to  such  order  the  plain- 
tiff was  duly  appointed  to  the  position,  took 
the  offidal  oath,  entered  upon  a  discharge  of 
the  duties,  and,  payment  of  his  compensation 
having  been  denied,  brought  an  action  to  re- 
cover the  salary,  and  it  was  held  that  he 
vras  entitled  thereto,  the  court  saying:  "We 
see  no  reason  to  doubt  that  the  plaintiff  was 
an  officer.  •  •  •  He  was  required  by  or- 
dinance  to  take,  and  did  take,  the  official 
oath.  •  •  •  Probably  the  true  test  to  dis- 
tinguish officers  from  simple  servants  or  em- 
ployte,  is  in  the  obligation  to  take  the  oath 
prescribed  by  law."  The  same  conclusion 
seems  to  have  been  inferentially  reached  in 
the  case  of  David  v.  Portland  Water  Commit- 
tee, 14  Or.  98, 12  Pac.  174,  where  it  was  ruled 
that  the  persona  constituting  the  water 
committee  of  Portland  were  agrents  of  the 
dty  and  not  officers,  because  they  were  not 
required  to  take  an  oath  of  office.  See,  also, 
upon  this  subject  State  ex  rel.  v.  George, 
22  Or.  142,  29  Pac.  356,  16  L.  B.  A.  737,  29 
Am.  St  Rep.  686. 

The  firemen  and  policemen  of  the  dty  of 
Portland,  when  once  selected,  are  not  sub- 
ject to  dismissal  upon  the  whim  of  the  ap- 
pointing power,  or  at  the  command  of  some 
political  boss.  Governed  by  the  dvll  service 
rules,  a  member  of  the  fire  or  police  depart- 
ment can  hold  his  public  position  as  long 
as  he  pleases,  provided  his  physical  ability 
continues,  and  he  remains  faithful  to  the 
trust  The  appointing  power  being  thus  un- 
able permanently  to  dlsdiarge  a  fireman  or  a 
policeman,  he  is  neither  a  servant  nor  an 
employ^,  but  having  token  an  oath  faithfully 
to  perform  the  duties  devolving  upon  him, 
he  is  an  officer,  and  therefore  not  a  laborer 
within  the  meaning  of  chapter  61,  Gen.  Laws 
Or.  1913. 

[2]  The  condusion  thus  readied  necessarily 
determines  these  proceedings,  but  if  it  were 
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conceded  that  the  membera  of  the  fire  and 
police  departments  were  nnqnestionably  labor- 
ers and  not  officers,  which  admission  Is  not 
harbored,  the  facts  hereinbefore  stated  do 
not,  in  our  oi^nlon,  show  a  violation  of  any 
of  the  proylfdons  of  the  statnte  In  question. 
An  examination  of  that  enactment  will  con- 
vince any  disinterested  person  that  it  was 
designed  to  conserve  the  energy  of  mankind, 
and  thus  to  secure  the  best  application  of 
human  endeavor  to  the  accomplishment  of 
some  benefldal  purpose,  with  a  view  to  pro- 
long the  life  of  the  employe  and  thereby  to 
promote  his  welfare  and  happiness,''  and  that 
a  persistent  and  constant  service  under  the 
directions  of  a  superior,  in  any  branch  of 
activity  of  more  than  eight  hours  in  any  one 
calendar  day,  is  detrimental  to  the  laborer 
and  nnremunerative  to  the  employer. 

The  services  required  to  be  performed  by 
the  firemen,  though  arduous  and  dangerous 
at  times,  requiring  vigor  and  courage,  the 
work  so  demanded  is  not  constant;  and,  while 
the  members  of  the  fire  department  must  at 
all  times  be  r^ady  to  respond  to  alarms  when- 
ever given,  they  are  not  subjected  to  active 
toll  8  hours  in  any  24,  except  in  cases  of  emer- 
gency which  the  statute  recognizes  as  a  de- 
viation from  the  prescribed  rule. 

rs]  Policemen,  however,  must,  during  the 
time  limited  for  a  performance  of  their  du- 
ties, persistently  and  constantly  patrol  their 
beats,  except  when  entering  a  building  In 'the 
Interest  of  the  service,  or  answering  an  in- 
quiry or  protecting,  delivering,  or  committing 
a  person  when  arrested.  While  on  duty  they 
are  not  permitted  a  moment's  rest  but  are  ac- 
tively engaged  In  the  execution  of  their  work 
as  guardians  of  the  peace  and  safety  of  the 
community.  In  the  case  at  bar,  as  the  mem- 
bers of  the  police  department  are  divided  Into 
three  shifts  of  eight  hours  each,  the  changes 
of  the  watch  relieve  those  who  have  been  on 
duty  from  performing  more  than  the  prescrib- 
ed number  of  hours  of  service,  except  in  cases 
of  emergency. 

Therefore,  on  both  grounds  referred  to 
here,  there  has  been  no  violation  of  the  provi- 
sions of  the  statute.  It  follows  from  these 
considerations  that  the  petitioner  should  be 
discharged ;  and  it  Is  so  ordered. 


(69  Or.  340) 

OREGON  FISHERIES  CO.  et  aL  v.  ELMORE 
PACEQNO  CO.  et  at 

(Supreme  Court  of  Oregon.    Feb.  17,  1914.) 

1.  Customs  and  Usagks  (S  IS*)— Pleadino— 
Necessity. 

One  relying  on  a  custom  must  plead  it, 
and  state  that  it  was  known  to  the  party  to  be 
affected,  or  state  facts  authorizing  the  conclu- 
sion that  it  was  of  such  general  notoriety  that 
the  other  party  would  be  presumed  to  have 
knowledge  of  the  usage. 

[Ed.   Note.— For  other   cases,   see   Customs 
and  Usages,  Cent  Dig.  {  40;   Dec.  Dig.  g  18.*] 


2.  Srifpiito   (I   86*>— Natioaiioic— IicJtnaES 

•^ElVIDBRCB— ADiaSaiBIUTT. 

Under  U  O.  U  }  727,  providinf  that  evi- 
dence may  be  given  of  usage  to  explain  the  true 
character  of  a  contract,  but  usage  is  never  ad- 
missible except  as  a  means  of  interpretation, 
where  an  action  is  brought  under  section  5203, 
authorizing  the  recovery  from  .any  person  in 
the  control  of  water  craft  and  his  employer  for 
intentional  or  negligent  navigation  resulting  in 
destruction  or  injury  to  the  property  of  anoth- 
er, evidence  that  there  was  a  general  usage  that 
fishermen  delivering  fish  to  any  cannery  were 
in  the  employ  of  the  cannery  is  not  admissible. 
[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  a  343,  863-^80;   Dec.  Dig.  i  SB.*] 

3.  Masteb  and  Sebvant  (f  301*)— EzinsircB 
or  Relation. 

Where  a  packing  company  loaned  its  boat 
to  a  fisherman  under  an  agreement  that  he 
should  sell  the  fish  caught  to  the  company,  the 
fisherman  doing  bis  work  in  his  own  way,  he 
is  not  an  employ^  of  the  company;  the  statute 
being  penal  in  Its  nature,  and  therefore  strict- 
ly construed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  1210-1216;  Dec.  IMg. 
i  301.*] 

4.  Mastxb  and  Sebvant  (|  318*)— Existence 
OF  RBijkTiON— "Independent  CoNTRAcrroB." 

An  "independent  contractor,"  as  distin- 
guished from  a  mere  employ^,  is  one  who  car- 
rying on  an  independent  business,  contracts  to 
do  a  piece  of  work  according  to  his  own  meth- 
ods, and  that  being  subject  to  the  control  of 
bis  employer  as  to  the  means  by  wliidi  the 
result  is  to  be  accomplished,  but  only  as  to  the 
result  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {i  1257,  1258:  Dec.  Dig.  f 
318.* 

For  other  definitions,  see  Words  and  Phraa- 
es,  vol.  4,  pp.  3542,  3543;    vol.  8,  p.  7686.] 

Department  1.  Appeal  from  Circuit  Oomt, 
Tillamook  County ;  Percy  R.  Kelly,  Judge. 

Action  by  tb6  Oregon  Fisheries  Company 
and  another  against  the  Elmore  Paddng 
Company  and  another.  From  a  Judgment  for 
plaintiffs,  defendant  named  appeals.  Re- 
versed. 

The  plaintiff  Oregon  Fisheries  Company, 
to  be  designated  as  the  Fisheries  Company, 
and  the  "Elmore  Packing  Company,  to  be 
called  the  Pactdng  Company,  are  both  corpo- 
rations. The  plaintiff  Dromnes  is  said  by 
the  amended  complaint  to  have  been  a  fisher- 
man in  the  employ  of  the  Fisheries  Company, 
the  other  plaintiff.  That  pleading  also 
charges  that  the.  defendant  Marshall  was  a 
fisherman  in  the  employ  of  the  Packing  Com- 
pany, the  other  defendant,  and  was  the  agent 
of  his  codefendant  In  the  operation  of  a 
"sailboat,"  and  was  in  full  control  of  the 
same,  and  further  alleges  that  the  "Packing 
Company"  is  the  employer  of  said  other  de- 
fendant Grant  Marshall,  and  Is  the  sole  own- 
er of  "said  motor  boat"  The  most  easoitial 
allegation  of  the  amended  complaint  Is  this : 
"That  on  the  evening  of  Septemt>er  24,  191^ 
on  or  about  the  hour  of  6  o'clock  in  tlie  eve- 
ning of  said  day,  the  defendant  did  Intention- 
ally, willfully,  maliciously,  and  negligently 
operate  the  aforesaid  motor  boat,  the  proptt- 


*For  other  cases  u*  sun*  tople  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Sorlss  *  Kep'r  Indexes 
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17  of  the  otber  defendant  herein,  In  such  a 
maimer  as  to  run  Into  and  strike  amidsbips 
the  boat  owned  by  one  of  the  plaintiffs  here< 
In,  to  wit,  the  Oregon  Fisheries  Company, 
and  operated  by  the  other  of  the  plaintiffs 
herein,  to  wit.  Die  I.  Dromnes";  and,  fur- 
ther, that  by  reason  of  the  collision  mention- 
ed the  boat  belonging  to  the  Fisheries  Com- 
pany and  operated  by  Dromnes  was  damaged 
In  the  sum  of  $200.  The  answer  of  the  Pack- 
ing Company  traverses  all  the  allegations  of 
the  complaint  The  defendant  Marshall  de- 
ftiulted.  A  Jury  trial  resulted  In  a  verdict 
In  these  words :  "We,  the  jury  In  the  above- 
entitled  civil  action,  find  for  the  plaintiffs  in 
the  sum  of  $120."  The  circuit  court  rendered 
judgment  upon  such  verdict  In  favor  of  both 
plaintiffs  against  both  defendants  for  three 
times  the  amount  of  the  verdict,  or  $360,  and 
the  Packing  Company  appeals. 

E.  B.  Tongue,  of  Hlllsboro  (Webster  Holmes, 
of  Tillamook,  on  the  brief),  for  appellant. 
Sidney  S.  Johnson,  of  Tillamook  (Elmon  A. 
Geneste,  of  Portland,  on  the  brief),  for  re- 
spondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  This  action  is  brought  under  section 
5203,  U  O.  L.,  reading  as  follows:  "If  any 
person  In  the  control  of  any  steamboat  or 
other  water  craft  shall  intentionally  or  neg- 
ligently conduct  or  navigate  the  same  so  as 
to  destroy  or  injure  the  property  of  another, 
such  person  and  his  employer  shall  each  be 
liable  in  treble  damages  for  the  property  so 
injured  or  destroyed,  and  such  damages  shall 
be  a  lien  on  such  boat"  This  section  is  the 
full  text  of  an  act  of  the  legislative  assembly, 
entitled  "An  act  to  prescribe  the  amount  of 
damages  In  case  of  injury  or  destruction  of 
property  by  persons  In  the  conduct  or  man- 
agement of  a  steamboat  or  other  water 
craft,"  approved  October  20,  1876.  At  the 
outset  It  is  open  to  grave  question  whether, 
under  such  a  title,  purporting  only  to  pre- 
scribe the  amount  of  damages,  the  Legisla- 
ture could  go  further  and  impose  a  new  lia- 
bility hitherto  unknown  to  the  law  in  such 
cases  In  the  form  of  penalty  for  treble  dam- 
ages, instead  of  merely  compensatory  dam- 
ages. 

[1]  The  principal  contention  at  the  hear- 
ing, however,  was  whether  or  not  the  court 
ruled  correctly  about  the  defendant  Marshall 
being  in  the  employ  of  the  answering  defend- 
ant. The  only  evidence  offered  by  the  plain- 
tiffs on  that  point  was  that  of  three  wit- 
nesses, to  the  purport  that  there  was  a  gen- 
eral usage  on  Tillamook  Bay  that  fishermen 
delivering  fish  to  any  cannery  were  In  the 
employ  of  such  cannery  or  packing  company. 
It  will  be  remembered  that  no  plea  of  custom 
or  usage  appears  in  the  complaint  If  one 
would  rely  upon  a  custom,  he  should  plead 
the  same,  and  not  only  so,  but  should  state 
that  the  custom  was  known  to  the  party  to 
be  affected  by  the  same^  or  should  allege 


facts  authorizing  the  conclusion  that  it  was 
of  such  general  notoriety  that  the  other  par- 
ty would  be  presumed  to  have  knowledge  of 
the  usage. 

[2]  Moreover,  it  is  laid  down  in  section 
727,  Lk  O.  L.,  that  evidence  may  be  glvoi  of 
"usage,  to  explain  the  true  character  of  an 
act,  contract,  or  instrument,  where  such  true 
character  is  not  otherwise  plain ;  but  usage 
is  never  admissible  except  as  a  means  of  in- 
terpretation." It  thus  appears  that  custom 
is  to  be  used  in  evidence  only  as  a  means  of 
Interpretatlou  of  a  contract,  and  not  for  the 
purpose  of  proving  the  agreement  Itself.  The 
consequence  is  that  if  nothing  but  custom  be 
shown,  there  is  no  proof  of  a  contract  arising 
between  the  two  parties.  Holmes  v.  Whitak- 
er,  23  Or.  319,  31  Pac.  705 ;  Savage  v.  Salem 
Mills  Co.,  48  Or.  1,  85  Pac.  69,  10  Ann.  Cas. 
1065 ;  Barnard  v.  Houser,  137  Pac.  227.  The 
circuit  court  was  In  error  In  refusing  to  take 
from  the  jury  the  evidence  of  custom  alluded 
to. 

[3]  It  is  claimed,  however,  that  the  con- 
tract of  employment  was  proven  by  the  man- 
ager of  the  Packing  Company.  His  testi- 
mony was  to  the  effect  that  at  the  beginning 
of  the  season  his  company  loaned  to  Marshall 
one  of  its  boats,  and  advanced  to  him  a  net 
and  supplies,  for  which  they  charged  him  on 
account  and  that  the  agreement  was  that 
Marshall  should  dispose  of  the  fish  he  caught 
during  the  season  to  the  Packing  Company 
at  the  prevailing  market  rates.  The  follow- 
ing excerpt  is  taken  from  the  manager's  tes- 
timony :  "Q.  State  whether  or  not  Marshall, 
during  this  time,  was  at  liberty  If  he  saw  fit, 
to  deliver  fish  any  place  else ;  could  he?  A. 
He  could.  All  we  could  do  in  a  case  of  that 
kind  would  (be  to  recall  the  boat  Q.  You 
may  state  whether  or  not  Marshall  was  to 
receive  any  wages  or  salary;  if  so,  state 
what  it  was.    A.  He  was  not  in  any  way,  • 

shape,  or  manner,  except  the  usual  price  the 
cannery  paid  for  fish  to  one  and  aU  fisher- 
men. Q.  Zou  may  state  whose  fish  they  were 
previous  to  the  delivery  to  the  cannery,  if 
you  know.  A.  Marshall's  fish."  On  this  evi- 
dence the  circuit  court  assumed  to  charge  the 
jury  as  a'  matter  of  law  that  the  Packing 
Company  was  the  employer  of  Marshall,  its 
codefendant  "The  relation  of  master  and 
servant  exists  whenever  the  employer  retains 
the  right  to  direct  the  manner  in  which  the 
business  shall  be  done,  as  well  as  the  result 
to  be  accompUshed,  or,  in  otber  words,  not 
only  what  shall  be  done,  but  how  it  shall  be 
done."    26  Cyc.  966. 

It  is  said  in  Wood's  Master  and  Servant, 
{  317,  that :  "The  real  test  by  which  to  de- 
termine whether  a  person  la  acting  as  serv- 
ant of  another  la  to  ascertain  whether,  at 
the  time  when  the  injury  was  Infilcted,  he 
was  subject  to  such  person's  orders  and  con- 
trol, and  was  liable  to  be  discharged  by  him 
for  disobedience  of  orders  or  misconduct" 

[4]  An  independent  contractor,  as  distln- 
gnlsbed  from  a  mere  employe,  is  one  who. 
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carrying  on  an  Independent  bnslness,  con- 
tracts to  do  a  piece  of  work  according  to  Ms 
own  metbods,  and  without  being  subject  to 
the  control  of  his  employer  as  to  the  means 
by  which  the  rtenlt  is  to  be  accomplished, 
but  only  as  to  the  result  of  the  work.  26 
Oyc.  1546.  In  a  certain  sense  every  person 
who  contracts  to  render  services  for  another 
is  an  employ^.  We  speak  of  employing  one 
to  erect  a  large  building,  to  construct  a 
bridge,  or  to  build  a  railroad;  but,  where  the 
person  thus  employed  is  only  responsible 
for  the  finished  result,  and  is  not  subject  to 
control  as  to  details,  it  is  common  knowledge 
that,  as  a  matter  of  law,  he  is  not  held  to  be 
the  servant  or  agent  of  the  employer.  The 
statute  under  which  this  action  is  brought 
Is  penal  in  its  nature,  in  that  it  Imposes 
three  times  the  actual  damages  upon  a  per- 
son ofTendlng  against  its  precepta  There- 
fore It  must  be  construed  strictly.  It  ought 
not,  in  justice,  to  be  extended,  or  made  to 
apply  to  a  third  party,  unless  the  one  actually 
inflicting  the  damage  was  the  agent  or  servant 
of  such  third  party.  However,  in  the  absence 
of  statute,  it  is  only  by  the  relation  of  agency, 
or  master  and  servant,  that  one  party  can  be 
made  responsible  for  the  acts  of  another.  It 
is  plain  that  the  enactment  in  question  can- 
not be  justly  construed  to  apply  to  any  other 
relation.  The  fact  that  a  boat  was  loaned 
to  Marshall,  and  that  he  was  charged  on 
account  for  gear,  supplies,  etc,  advanced  to 
,hlm  establishes  only  the  relation  of  debtor 
and  creditor  between  the '  two  def endanta 
Marshall  had  a  right  to  contract  for  the 
future  sale  and  delivery  of  fish  which  he 
might  afterwards  acquire,  and.  this  would 
only  constitute  an  executory  contract  of  sale 
of  personal  property.  In  neither  of  the  two 
cases  does  the  relation  of  master  and  serv- 
ant, or  employer  and  employ^,  arise.  Such 
connection  cannot  be  predicated  upon  the 
fact  that  the  Packing  Company  had  a  right 
to  recall  the  boat,  in  case  Marshall  chose  to 
sell  his  fish  to  some  other  person.  That  only 
amounts  to  a  rescission  of  the  contract  by 
one  party  on  its  breach  by  the  other.    In  any 


event,  under  the  testimony  narrated  In  the 
blU  of  exceptions,  Marshall  was  responsible 
to  the  Packing  Company  only  for  a  finished 
result  The  company  had  no  control  over 
him  as  to  details  or  methods.  They  had  no 
power  to  discbarge  him,  or  to  prevent  him 
delivering  to  the  company  enough  fish  to  can- 
cel bis  indebtedness.  He  had  a  right  to  fish 
by  hook  or  gig,  or  net,  or  spear,  and  waa 
not  compelled  to  use  the  boat  loaned  to  him, 
but  could  have  employed  other  means  to 
catch  the  fish.  In  none  of  these  matters  had 
the  Packing  Company  any  control  over  the 
conduct  of  its  codefendant. 

The  case  is  clearly  distinguishable  from 
that  of  Christensen  v.  Pac.  Coast  Borax  Oo.,  26 
Or.  802,  8S  Pac.  127,  where  the  plaintiff  was 
set  to  work  In  the  mine  of  the  defendant  to 
get  out  ore  and  deliver  it  into  the  bin  of  the 
defendant  mining  company  at  a  certain  price 
per  ton.  Even  in  that  case  it  was  not  neces- 
sary to  hold  that  the  defendant  was  the  em- 
ployer of  the  plaintiff.  The  principle  de- 
cided was  ttiat,  where  there  was  nothing  said 
about  how  long  the  work  of  mining  should 
continue,  whether  profitable  or  not  to  either 
party,  the  contract  might  be  discontinued  at 
the  option  of  either,  on  reasonable  notice  to 
the  other. 

Neither  is  Deitz  v.  Stephenson,  61  Or.  606, 
96  Pac.  808,  aK>llcBble  to  the  case  in  hand, 
for  there  the  plaintiff  was  employed  on  a 
salary  to  manage  the  hotel  owned  by  a  cor- 
poration, of  which  the  defendant  was  the 
principal  stockholder.  The  plaintiff  there 
was  clearly  a  salaried  servant  of  the  com- 
pany, liable  to  discharge  at  any  time  up<» 
failure  to  properly  perform  his  duties.  The 
court  was  in  error  in  Instructing  the  jury  as 
a  matter  of  law  that  the  Packing  Company 
was  the  employer  of  Marshall  so  as  to  ren- 
der it  liable  in  treble  damages  for  his  mal- 
feasance. Other  questions  were  presented  at 
the  hearing,  which  we  deem  it  unnecessary  to 
discuss. 

The  judgment  Is  reversed. 


McBBIDB,  a  J., 
SBX,  JJ..  ooncar. 


and  MOOBB  and  BAM- 
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In  re  BARRETT'S  BSTATB. 
Appeal  ot  BARRETT, 
jpreme  Court  of  Wyoming.    March  3,  1914.) 

BiXSOUTOBS  AND  ADUIMSTBATOBS  (|  20*)— 
^JPFOINTMKNT— PBOCXEDIMOB  FOB  APFOINT- 
iKNT. 

Under  Comp.  St  1910,  (  051S,  providing 
It  petitions  for  administration  must  be  in 
'iting,  signed,  and  filed,  tlie  right  to  adminls- 
itiun  given  the  ciiildren  of  deceased  by  sec- 
>Q  55^  can  be  exercised  only  by  the  filing 

a  petition  as  provided  in  section  5513. 
[Ed.    Note. — For   other  cases,   see   Executors 

d  Administrators,  Cent  Dig.  i|  83-lOS ;  Dec 
ig.  S  20.*] 

executoba  and  aoministbatobs  (s  20*)— 
Appointment— Waivkb  o*  Rights. 

Under  Comp.  St.  1910,  {  6602,  giving  the 
ildren  of  decedent  a  right  to  administration, 
ction  5503,  authorizing  the  appointment  of 
le  or  more  where  several  are  equally  entitled, 
id  section  6513,  providing  for  the  filing  of  pe- 
tions  for  administration,  yrhere  two  of  four 
lildreo  joined  in  aslung  the  appointment  of 
le  of  the  othera,  they  thereby  waived  their  own 
ghts. 

[Ed.-  Note.— For  other  cases,  see  Executors 
id  Administrators,  Cent  Dig.  H  83-105;  Dec 
ig.  I  20.*] 

exxcctobs  and  adminiatbatobs  (|  20*)— 
Appointment— iPbocxedinqb'  fob  Apfoiht- 

UBNT. 

Under  Comp.  St  1910,  {  6602,  giving  the 
lildren  a  right  to  administration,  section  S503, 
uthorizing  tbe  appointment  of  one  or  more  who 
re  equally  entiued,  section  6616,  authorizing 
le  filing  of  opposition  for  inoompeteocy  to  any 
etition  for  admiiiiatration,  and  section  5517, 
roviding  that  upon  the  hearing  the  party  best 
ntitled  shall  be  appointed,  where  two  children 
led  petitions,  one  filing  opposition  to  that  of 
he  ouier,  wiuMe  appointment  the  other  children 
i>ined  in  requesting,  the  court,  having  found 
oth  competent  comd  only  appoint  one  or  tbe 
ther  or  Dotb  of  the  two  petitioners,  and  the 
.ppointment  of  one  of  the  other  children  was 
rroneona. 

[Ed.  Note.— For  other  cases,  see  Executors 
ind  Administrators,  Cent  Dig.  }{  83-105 ;  Dec. 
>ig.  §  20.*] 

i.  Exceptions,  Bnx  or  (f  10*)— Fobm  and 
Contents— Ofkbation  and  Bpfkct. 

A  statemoit  in  a  bill  of  exceptions  that, 
>etore  entering  judgment,  the  court  said  he 
voold  appoint  as  administrator  one  who  had 
lot  petitioned  therefor,  if  she  wonld  file  a  pe- 
tition, was  of  no  effect,  since  the  reasons  for 
:he  court's  dededon  are  not  important  to  t)e 
itated  in  the  bill  of  exceptions,  and  could  not 
:hange  the  judgment  as  entered  of  record. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BiU  of,  Cent  Dig.  f  11;    Dec  Dig.  {  10.*] 

i.  BXBCUT0B8  AND   ADKINISTBATOBS   (|   20*)— 

Appointmbnt  —  Appsal  —  Disposition     or 

Cause. 

Where  two  children  i>etitioned  for  letters 
ot  administration,  but  the  court,  though  finding 
both  competent  denied  both  applications,  and 
erroneously  appointed  a  third  cuild,  upon  ap- 
peal by  one  of  the  petitioners,  the  other  having 
tailed  to  appeal,  so  that  the  judgment  as  to 
him  became  final,  the  cause  will  t>e  remanded, 
with  directions  to  appoint  the  appellant 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrator*,  Cent  Dig.  if  83-105 ;  Dec 
Dig.  I  20.*] 

Error  to  DlstilGt  Court,  Sweetwater  Coun- 
ty; David  H.  Craig,  Judge. 
Application  by  James  Barrett  to  be  ai>- 


polnted  administrator  of  Maiy  Barrett,  de- 
ceased. From  a  judgment  denying  Us  ap- 
plication, and  appointing  Mary  Barrett,  the 
said  James  Barrett  brings  error.  Reversed 
and  remanded,  with  directions. 

N.  R.  Greenfield,  of  Rawlins,  for  plalntlfl 
in  error.  T.  8. '  Taliaferro,  Jr.,  of  BUx* 
Springs,  for  defendant  In  error. 

BEARD,  J.  In  this  case  it  appears:  That 
Mary  Barrett,  a  widow,  residing  in  Sweet- 
water county,  this  state,  departed  this  life 
on  December  11,  1912,  leaving  an  estate  in 
said  county,  and  leaving  her  four  children, 
Mary  Barrett,  James  Barrett  Patrick  C. 
Barrett,  and  Ed  Barrett,  her  heirs  at  law,  all 
of  whom  were  of  full  age  (Mary  being  unmar- 
ried), and  all  residing  in  said  county.  ThUt 
on  January  2,  1913,  James  filed  bis  petition 
in  the  district  court  of  said  county,  praying 
that  he  be  appointed  administrator  of  the 
estate  of  said  Mary  Barrett,  deceased.  On 
January  8^  1913,  the  other  three  children 
Joined  in  a  petition  praying  for  the  appoint- 
ment of  Patrick  C.  Barrett  as  such  adminis- 
trator. On  January  15,  1913,  James  filed  ob- 
jections to  the  appointment  of  Patrlclc  C. 
and  the  matter  of  the  two  petitions  and  the 
objections  came  on  for  hearing  and  were 
heard  by  tbe  court  January  20  and  21,  1913. 
Evidence  was  taken,  the  matters  argued  by 
counsel,  and  submitted  to  the  court,  and 
judgment  entered  on  said  last-mentioned  date, 
wherein  the  court  found,  so  far  as  necessary 
to  be  considered  here,  as  follows:  "That 
neither  of  the  two  petitioners  have  been 
found  Incompetent,  but  that  upon  all  the 
evidence  It  appears  to  tbe  court  that  It  would 
be  for  the  best  interests  of  the  estate  that 
Mary  Barrett,  the  oldest  daughter  and  old- 
est child  of  said  decedent,  Mrs.  Mary  Barrett 
Is  more  competent  from  her  education  and 
business  ability  and  experience  to  handle 
the  affairs  qt  said  estate  than  either  the 
said  James  Barrett  or  Patrick  Barrett: 
Wherefore,  it  Is  ordered  by  the  court  that 
both  of  the  petitions,  that  of  James  Bar- 
rett and  that  of  Patrick  Barrett,  be  denied, 
and  that  Mary  Barrett  be,  and  she  Is  hereby, 
appointed  administratrix  of  tbe  estate  of 
Mrs.  Mary  Barrett,  deceased."  From  that 
judgment,  James  Barrett  appeals. 

[1-3]  The  statutory  provisions  applicable  to 
the  case  are  contained  in  the  following  sec- 
tions of  the  Compiled  Statutes  1910: 

"Sec  5602.  Administration  of  the  estate 
of  a  person  dying  Intestate  must  be  granted 
to  some  one  or  more  of  the  persons  herein- 
after mentioned,  *  •  *  and  they  are,  re- 
spectively, entitled  thereto  In  the  following 
order :  1.  The  surviving  husband  or  wife,  or 
some  competent  person  whom  he  or  she  may 
request  to  have  appointed.    2.  The  children." 

The  order  of  others,  not  necessary  to  men- 
tion here,  follows: 

"Sec  5508.  Where  there  are  several  per- 
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sons  equally  entitled  to  administer,  the  court 
or  judge  or  commissioner  thereof  In  Yacation 
may  grant  letters  to  one  or  more  of  them. 

•    •    • 

"Sec.  5513.  Petitions  for  letters  of  admin- 
istration must  be  in  writing,  signed  by  the 
applicant  or  his  counsel,  and  filed  with  the 
clerk  of  the  court    •    •    • 

"Sec.  5516.  Any  person  Interested  may  con- 
test the  petition,  by  filing  written  opposition 
thereto,  on  the  ground  of  the  Incompetency 
of  the  applicant,  or  may  assert  his  own  rights 
to  the  administration  and  pray  that  letters 
be  issued  to  himself.  In  the  latter  case  the 
contestant  must  file  a  petition  and  must  sub- 
mit evidence  in  support  thereof,  •  •  • 
and  the  court  or  Judge  must  hear  the  two  pe- 
titions together. 

"Sec.  5517.  On  the  hearing  the  allegations 
and  proofs  of  the  parties  must  be  heard, 
and  the  court  or  Judge  thereof  must  order 
the  issuing  of  letters  of  administration  to 
the  party  best  entitled  thereto." 

"Sec.  5519.  Administration  may  be  granted 
to  one  or  more  competent  persons,  although 
not  otherwise  entitled  to  the  same,  at  the 
written  request  of  the  person  entitled,  filed 
In  court." 

In  this  case  the  only  issues  presented  by 
the  papers  on  file  were  the  competency  of 
Patrick  C,  and,  If  he  was  found  to  be  compe- 
tent, whether  he  or  James,  or  both  of  them, 
should  be  appointed;  there  being  no  written 
opposition  filed  as  to  the  competency  of 
James.  Estate  of  Gordon,  142  Cal.  125,  76 
Pac.  672.  On  the  death  of  the  mother  each 
of  the  children  had  the  right  to  apply  for 
letters,  and,  U  competent,  equally  entitled 
to  appointment,  subject  only  to  the  discretion 
of  the  court  to  appoint  one  or  more  when 
more  than  one  applied.  The  right  to  letters 
In  the  present  case  was  an  absolute  right 
vested  by  the  statute  in  the  children,  and 
that  right  could  be  claimed  only  In  the  man- 
ner provided,  by  the  filing  of  a  petition  In 
writing.  Mary  and  Ed,  having  united  with 
Patrick  C.  in  asking  his  appointment,  thereby 
waived  their  rights,  at  least  In  so  far  as  the 
Issues  then  before  the  court  were  concerned. 
In  re  Sullivan's  Estate,  25  Wash.  430,  65 
Pac.  793;  Estate  of  Richard  Klrtlan,  16  CaL 
162.  The  court,  having  found  both  James 
and  Patrick  0.  competent,  was  limited  In  its 
discretion  to  determining  which  of  them 
should  receive  the  appointment,  il  both  were 
not  to  be  appointed.  McClellan's  Appeal,  16 
Pa.  110;  In  re  Myer's  Estate,  9  Cal.  App. 
694,  100  Pac.  712 ;  Estate  of  Turner,  143  Cal. 
438,  77  Pac  144.  The  court  having  found 
both  of  the  applicants,  James  and  Patrick  C, 
competent,  it  was  error  to  refuse  to  appoint 
either  one  or  both  of  them,  and  it  was  also 
error  to  appoint  Mary,  who  was  not  an  ap- 


plicant at  that  time,  but  had  Joined  in  the 
petition  requesting  the  appointment  of  Pat- 
rick 0. 

[4]  It  Is  Insisted,  however,  that  after  the 
evidence  had  all  been  introduced,  arguments 
heard,  and  the  matter  submitted  to  the  court, 
that  the  court  on  its  ovm  motion  announced 
while  all  parties  were  present  that  he  would 
deny  both  applications,  and.  If  Mary  would 
accept  the  appointment,  and  would  file  a 
petition  asking  to  be  appointed,  he  would  ap- 
point her,  and  that  she  then  stated  that  she 
would  accept  the  appointment.  We  find 
among  the  original  papers  certified  to  this 
court  her  application  subscribed,  and  sworn 
to,  and  filed  January  24,  1913,  three  days 
after  the  matter  had  been  heard,  and  Judg- 
ment entered.  The  bill  of  exceptions  as 
originally  filed  did  not  show  that  state  of 
facts,  and  the  defendant  In  error  suggested 
a  diminution  of  the  record,  and  was  permit- 
ted to  withdraw  the  bill  for  correction,  and 
had  some  three  pages  Inserted  therein  recit- 
ing what  the  court  said  after  the  matter 
was  submitted  and  before  Judgment  entered. 
The  plalntifF  In  error  has  moved  to  strike 
those  pages  from  the  bQl.  As  we  view  It,  It 
does  not  change  the  situation  whether  they 
are  or  are  not  in  the  bill.  The  reasons  for 
the  court's  decision  are  not  Important  to  be 
stated  in  the  bill,  and,  If  the  amendment  to 
the  bill  was  intended  to  modify  or  change 
the  Judgment  as  made  and  entered  of  record. 
It  Is  perfectly  clear  that  that  cannot  be  done 
merely  by  a  redtal  In  a  bill  of  exceptions.  It 
is 'not  therefore  necessary  to  pass  upon  the 
motion. 

[S]  The  error  of  the  district  court  was  in 
denying  the  application  of  James  and  Patrick 
C.  when  he  found  both  to  be  competent  It 
should  have  appointed  either  the  one  or  the 
other,  or  both,  and'  in  the  drcumstances  had 
no  discretion  to  do  otherwise.  James  took 
exceptions  to  the  denial  of  his  application; 
but  neither  Mary,  Ed,  nor  Patrick  0.  took 
any  exception  to  the  denial  of  th^r  petition 
for  the  appointment  of  Patrick  C,  and  are 
not  here  complaining  on  that  account  The 
judgment  denying  the  petition  of  Patrick  C, 
not  being  appealed  from,  became  final,  and 
we  are  of  the  opinion  that  the  Judgment  of 
the  district  court  denying  the  petition  of 
James,  and  appointing  Mary,  should  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tion to  vacate  the  appointment  of  Mary  Bai^ 
rett  as  administratrix  of  the  estate  of  Mary 
Barrett,  deceased,  and  to  appoint  James  Bar- 
rett as  such  administrator  upon  his  qualify- 
ing according  to  law;  and  it  is  so  ordered. 

Reversed  and  remanded,  with  directions. 

SCOTT,  C.  3^  concurs.    POTTER,  J.,  did 

not  sit 
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KBLSET  ▼.  OAHROIiL,  Sberifl. 
[Supreme  Court  of  Wyoming.  Oct  1,  1913.) 
L.  Infants  (S  16*)  —  Custody  —  Pboceedinos 
TO  Commit  to  Refobmatort— Jubisdiction. 
Under  Comp.  St.  1010,  i  3128,  providing 
that  a  district  court  of  any  cuunty  may  com- 
mit to  a  reform  sctiool  any  child,  being  a  legal 
resident  of  such  county,  between  the  ages  of 
10  and  IG  years,  who  Ib  found  to  be  a  vagrant 
or  so  incorrigible  and  vidoua  that  a  due  regard 
for  his  morals  and  welfare  requires  such  action, 
and  requiring  the  procedure  to  conform  as  far 
as  practicable  to  that  in  criminal  cases  In  such 
conrt,  the  jurisdiction  of  the  district  court  must 
appear  of  record,  and  the  commitment  must 
show  the  case  to  be  within  the  court's  jurisdic- 
tion: and  hence,  where  the  order  of  commit- 
ment did  not  show  the  jurisdictional  facts  of 
age  and  residence  in  the  county,  the  commit- 
ment of  a  child  was  unlawful,  entitling  him  to 
discharge  on  habeas  corpus. 

l£d.    Note.— For    other    cases,    see    Infanta, 
Cent.  IMg.  I  16;    Dec.  Dig.  g  16.*] 

2.  COUMB    (I    36*)— JUBISDIOnON— Pbbbump- 
TION. 

In  proceedings  summary  in  character,  not 
conducted  according  to  the  course  of  the  com- 
mon law  nor  within  the  general  jurisdiction  of 
the  district  court,  the  presumption  as  to  juris- 
diction in  support  of  judgments  of  superior 
courts  of  general  jurisdiction  does  not  apply. 

[Sd.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  ti  142-144;    Dec.  Dig.  g  SO.*] 

Original  proceeding  in  habeas  corpus  by 
Margaret  Kelsey,  by  W.  H.  Kelsey,  her  next 
friend,  against  Owen  Carroll,  as  Sheriff  of 
the  county  of  Platte,  Wyo.  Petitioner  order- 
ed discharged. 

Ernest  D.  MacDougall,  of  Cheyenne,  for 
plaintiff.  C.  A.  Paige,  County  and  Pros. 
Atty.  of  Wheatland,  and  0.  L.  Bigdon,  of 
Cheyenne,  for  defendant 

PER  CURIAM.  The  petition  of  Margaret 
Kelsey,  by  W.  H.  Kelsey,  her  next  friend, 
was  presented  to  the  Chief  Justice  of  this 
court  praying  the  Issuance  of  a  writ  of  ha- 
beas corpus  to  be  directed  to  the  defendant, 
as  sheriff  of  the  county  of  Platte,  said  peti- 
tion alleging  that  the  said  Margaret  Kelsey 
is  a  minor  daughter  of  said  W.  H.  Kelsey; 
that  she  resides  with  her  father  and  mother 
at  the  city  of  Casper,  county  of  Natrona,  In 
this  state;  that  she  Is  restrained  of  her  lib- 
erty by  said  defendant;  and  that  the  pre- 
tense of  said  restraint  is  an  order  of  the  dis- 
trict court  sitting  in  and  for  the  county  of 
Platte,  made  and  entered  on  the  26th  day 
of  September,  1913,  under  section  3128  of  the 
Compiled  Statutes  1910,  committing  said 
Margaret  Kelsey  to  the  Home  of  the  Good 
Shepherd  Industrial  School  for  Girls,  of  Den- 
ver, Colo.  It  Is  further  alleged  in  the  peti- 
tion that  the  restraint  of  said  petitioner  Is 
illegal  in  that  neither  the  said  district  court 
nor  the  district  Judge  In  Platte  county  had 
jurisdiction  over  the  person  of  your  petltion- 
'  er  or  of  the  subject-matter  in  tie  proceeding 
aforesaid  for  the  reason  that  said  petitioner 
was  then  and  Is  now  a  legal  resident  of  the 


county  of  Natrona,  In  this  state,  and  Is  not, 
and  was  not  at  the  time  of  said  proceeding, 
a  legal  resident  of  the  said  county  of  Platte; 
that  the  petitioner  and  her  parents  had  gone 
to  Wheatland  (the  county  seat  of  Platte  coun- 
ty) from  Casper,  in  said  county  of  Natrona, 
to  testify  as  witnesses  In  a  Certain  case  then, 
and  until  September  26,  1913,  pending  In  the 
district  court  of  said  Platte  county.  The 
Chief  Justice  ordered  that  the  writ  Issue  as 
prayed  for  and  be  made  returnable  before 
the  court 

The  writ  having  been  duly  issued  and  serv- 
ed, the  defendant  appeared  before  the  court 
at  the  time  fixed  with  the  petitioner  in  his 
custody  and  filed  an  answer,  alleging  that  the 
petitioner  was  lawfully  restrained  of  her  lib- 
erty by  virtue  of  an  order  of  the  Judge  of 
the  district  court  of  the  First  judicial  dis- 
trict, sitting  within  and  for  the  county  of 
Platte,  committing  her  to  the  Home  of  the 
Good  Shepherd  Industrial  School  for  Oirls  of 
Denver,  Colo.;  that  said  district  judge  and 
the  district  court  of  said  county  had  Juris- 
diction over  the  person  of  the  plaintiff  in 
said  proceeding;  and  that  said  plaintiff  was 
at  the  time  thereof  a  legal  resident  of  the 
county  of  Platte.  A  reply  was  filed  alleg- 
ing among  other  things  that  the  commitment 
was  not  based  upon  any  proper  complaint 
By  reference  to  the  order  of  commitment, 
which  Is  attached  to  the  answer  and  made  a 
part  thereof,  it  appears  to  have  been  made  in 
a  cause  or  proceeding  then  pending  in  the 
district  court,  within  and  for  the  county  of 
Platte,  entitled  "State  of  Wyoming,  Plaintiff, 
V.  Margaret  Kelsey,  Defendant."  Following 
the  title  of  the  cause  It  is  recited  In  the  or- 
der: "Now  on  this  26th  day  of  Septebiber,  A. 
D.  1913,  this  matter  came  up  tor  hearing  up- 
on petition  of  C.  A.  Paige,  county  and  pros- 
ecuting attorney.  In  which  petitioner  alleges 
that  said  minor  child,  Margaret  Kelsey,  is 
under  the  age  of  16  years,  to  wit,  14  years, 
and  is  a  resident  of  said  county  and  state, 
and  that  said  Margaret  Kelsey  Is  so  incor- 
rigible and  vicious  that  a  due  regard  for  the 
morals  and  welfare  of  said  child  manifestly 
requires  that  she  be  committed  to  a  reform 
or  Industrial  school."  This  is  Immediately 
followed  by  a  recital  of  other  averments  of 
the  petition  to  the  effect  that  the  parents  of 
said  child  are  not  competent  and  proper  per- 
sons to  properly  care  for  and  restrain  her 
from  Immoral  influences,  and  that  she  has 
no  suitable  home,  and  is  surrounded  by  im- 
moral Influences.  It  Is  also  recited  In  the 
order  that  said  Margaret  Kelsey  appeared  In 
open  conrt  in  custody  of  the  sheriff  of  Platte 
county;  that  her  parents,  naming  them,  ap- 
peared in  open  court;  that  a  trial  was  had  In 
said  cause ;  and  that  evidence  was  Introduc- 
ed by  thie  state  and  also  by  the  defendant 
and  her  parents.  After  the  recital  of  these 
facts.  It  Is  stated  in  the  order  as  follows: 
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"The  court  hearing  the  evidence  of  both  the 
state  and  the  defendants,  and  being  fully  ad- 
vised that  said  minor  child,  Margaret  Kel- 
a^,  was  incorrigible  and  vicious,  and  that 
she  was  surrounded  by  immoral  and  vicious 
Influences,  and  that  she  did  not  have  a  suit- 
able home,  and  that  her  parents  were  not  the 
proper  persons  to  take  care  of  said  child  ejid 
to  restrain  her  from  said  vldous  and  Immor- 
al influences,  and  whereas  a  due  regard  for 
the  morals  and  welfare  of  said  minor  child 
requires  that  said  Margaret  Kelsey  be  com- 
mitted to  a  reform  or  Industrial  school,  it  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  said  Margaret  Kelsey  be  committed 
to  the  Home  of  the  Good  Shepherd  Industrial 
School  for  Girls  of  Denver,  Colo.,  there  to  be 
educated,  trained,  and  there  to  remain  until 
said  Margaret  Kelsey  has  sufficiently  improv- 
ed and  reformed  and  has  been  recommended 
by  the  manager  of  said  Institution  to  be  dis- 
charged from  said  institution  and  to  return 
to  her  parents  or  guardian;  and  that  a  copy 
of  this  order,  duly  certified  by  the  clerk  of 
this  court,  be  warrant  and  authority  for  the 
transportation  and  confinement  of  the  said 
minor  child,  Margaret  Kelsey,  as  heretofore 
provided  herein."  Said  order  appears  to 
be  dated  at  Wheatland,  the  county  seat  of 
said  county  of  Platte,  September  26,  1913, 
and  is  signed  by  the  district  Judge. 

Upon  the  hearing  in  this  court,  evidence 
was  offered  and  received  on  behalf  of  the 
plalntitC,  subject  to  the  objection  of  the  de- 
fendant, to  show  that  the  legal  residence  of 
the  plaintiff,  at  the  time  of  the  proceeding 
which  resulted  In  the  order  of  commitment 
aforesaid,  was  not  in  the  county  of  Platte, 
but  that  she  resided  with  her  parents  in  the 
county  of  Natrona.  That  evidence  was  ob- 
jected to  on  the  ground  that  it  was  not  com- 
petent on  habeas  corpus  to  enter  into  an  In- 
vestigation of  the  fact  of  petitioner's  resi- 
dence. If  that  evidence  was  competent,  then, 
In  our  opinion,  it  established  the  fact  that 
the  plalntlfF  was  not,  at  the  time  of  said 
proceeding  and  the  order  of  commitment,  a 
l^al  resident  of  the  county  of  Platte,  but 
that  with  her  parents  she  had  removed  from 
that  county  and  acquired  a  legal  residence 
in  the  county  of  Natrona  on  or  about  the 
17th  day  of  August  of  the  present  year. 

The  statute  under  which  the  plaintiff  was 
proceeded  against  and  committed  provides 
that  "it  shall  be  lawful  for,  and  in  the  dis- 
cretion of,  the  district  court  of  any  county  to 
commit  to"  the  house  of  refuge  or  reform  or 
industrial  school  of  any  state,  where  provision 
has  been  or  shall  be  made,  "any  child,  being 
a  legal  resident  of  said  county,  and  being  be- 
tween the  ages  of  ten  and  sixteen  years,  who, 
upon  complaint  and  due  proof.  Is  found  to  be 
a  vagrant  or  so  incorrigible  and  vicious  that 
a  due  regard  for  the  morals  and  welfare  of 
such  child  manifestly  requires  that  he  or 
she  shall  be  committed  to  said  house  of  re- 
fnge,  or  reform  or  industrial  school."    The 


statute  also  provides  as  to  sach  a  proceeding 
that  It  shall  conform  as  nearly  as  practica- 
ble to  the  course  of  procedure  provided  for 
by  law  for  the  trial  of  criminal  cases  In  the 
district  court,  but  that  the  trial  shall  be 
before  the  court  and  not  before  a  Jury ;  and 
It  is  made  the  duty  of  the  county  and  prose- 
cuting attorney  of  the  proi>er  county  to  pre- 
pare and  prosecute  such  cases  In  behalf  of 
the  State.     Oomp.  Stat  1910,  {  312a 

It  appears  that  the  proceeding  aforesaid 
was  Instituted  against  the  plaintiff  by  a  pe- 
tition filed  by  the  county  and  prosecuting 
attorney  of  Platte  county  in  said  district 
court  on  September  20, 1913,  in  which  it  was 
alleged  that  said  Margaret  Kelsey  is  14  years 
of  age ;  that  she  is  a  resident  of  said  Platte 
county,  and  that  Eihe  is  a  vagrant  and  so  in- 
corrigible and  vldous  that  a  due  regard  for 
the  morals  and  welfare  of  such  child  mani- 
festly requires  that  she  be  committed  to  a 
house  of  refuge  or  reform  or  industrial 
school;  that  the  names  of  her  father  and 
mother  are  W.  H.  Kelsey  and  Ifrs.  W.  H. 
Kelsey,  and  that  they  are  residents  of  said 
county  of  Platte,  and  are  not  competent  and 
proper  persons  to  properly  care  for  said 
child  and  to  restrain  her  from  immoral  and 
vicious  influences;  and  that  said  minor  child 
has  no  suitable  home  and  is  surrounded  by 
vicious,  corrupt,  and  Immoral  tnflnences.  The 
petition  was  verified  by  the  county  and  pros- 
ecuting attorney  upon  Information  and  belief. 

[1,2]  Unquestionably,  we  think,  the  Juris- 
diction of  the  district  court,  under  section 
3128,  Is  limited  to  cases  where  the  child  Is  a 
legal  resident  of  the  county  In  which  the 
court  is  Bitting.  Unquestionably  also  It  Is 
proper  and  competent  for  the  district  court. 
In  such  a  proceeding,  to  hear  evidence  respect- 
ing the  place  of  the  legal  residence  of  the 
child  and  to  determine  ttie  Jurisdictional 
fact,  and  it  may  be  conceded  that,  if  the 
case  was  one  to  be  proceeded  with  under  the 
general  Jurisdiction  of  the  district  court  and 
according  to  the  course  of  the  common  law. 
Its  Jurisdiction  would  be  presumed.  But  the 
proceeding  In  question  Is  summary  In  char- 
acter, is  not  one  conducted  according  to  the 
course  of  the  common  law,  nor  It  Is  a  pro- 
ceeding within  the  general  Jurisdiction  of  the 
district  court  People  ex  rel.  Van  Riper  v. 
N.  Y.  a  Protectory,  106  N.  T.  604.  13  N.  K 
435;  Matter  of  Knowack,  168  N.  T.  482,  53 
N.  E.  676,  44  L.  R.  A.  699.  In  sudi  cases  the 
presumption  as  to  Jurisdiction  In  support  of 
Judgments  of  superior  courts  of  general  Ju- 
risdiction does  not  apply.  11  Cyc.  692,  693; 
Brown  on  Jurisdiction,  |  13.  That  the  court 
had  Jurisdiction  must  therefore  appear  by 
the  record.  Now,  the  order  made  and  enter- 
ed In  the  proceeding  committing  this  plain- 
tiff to  the  reformatory  school  contains  no 
finding  that  she  Is  a  legal  resident  of  the 
county  of  Platte,  or  that  she  is  between  the 
ages  of  10  and  16  years,  nor  any  statement  ot 
such  Jurisdictional  facts  olber  than  a  n- 
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cltel  of  the  allegations  of  the  petition. 
While  no  question  la  here  raised  as  to  the 
fact  that  she  Is  more  than  10  and  less  than 
16  years  of  age,  we  think  that  In  every  such 
order  of  commitment  the  Jurisdictional  fact 
as  to  the  age  as  well  as  the  residence  should 
appear.  It  is  true  that  the  complaint  up6n 
which  the  hearing  was  had  in  the  district 
court  alleges  that  this  child  is  a  legal  resi- 
dent of  the  county  of  Platte,  but  that  com- 
plaint is  verified  only  upon  information  and 
bellet  It  is  also  true  that  evidence  was  in- 
troduced in  this  court  on  this  hearing  to 
show  that  witnesses  were  examined  In  the 
district  court  relative  to  the  place  of  the 
child's  residence.  But,  where  the  committing 
order  does  not  show  the  fact  of  such  resi- 
dence, It  Is  not  to  be  presumed  that  the  dis- 
trict court  determined  the  jurlsdiclonal  fact 
upon  such  hearing;  it  being  necessary  In 
such  case  that  such  fact  should  expressly  ap- 
pear of  record.  The  fact  not  so  appearing, 
and  our  conclusion  upon  the  evidence  here 
produced  being  that  the  plaintiffs  legal  resi- 
dence at  the  time  of  the  proceeding  and 
commitment  was  not  in  the  county  of  Platte, 
we  must  hold  that  the  district  court  was 
without  jurisdiction  in  the  premises,  and  the 
petitioner  must  be  ordered  discharged  from 
custody. 

Whether  evidence  would  be  admissible  to 
contradict  the'  fact  of  Jurisdiction  either  as 
to  the  matter  of  legal  residence  or  age, 
where  the  order  of  commitment  expressly 
shows  a  finding  of  such  jurisdictional  fact, 
we  do  not  now  determine,  nor  whether,  if  the 
evidence  adduced  upon  the  habeas  corpus 
hearing  with  reference  to  such  facts  show- 
ed that  the  court  had  jurisdiction,  the  one  In 
custody  would  be  entitled  to  be  discharged, 
where  the  jurisdictional  facts  were  not  stat- 
ed In  the  order.  Our  decision  is  confined  to 
the  particular  facts  in  the  present  case. 

Although  the  statute  does  not  expressly 
provide  what  the  commitment  or  the  order 
committing  the  child  shall  contain,  we  think 
clearly  that  in  this  kind  of  a  proceeding  un- 
der the  statute  in  question,  since  the  juris- 
diction is  limited,  it  is  necessary  for  the  or- 
der or  commitment  to  show  the  case  to  be 
one  within  the  jurisdiction  of  the  court  un- 
der the  statute.  We  believe  it  to  be  true 
that  a  proceeding  of  this  nature,  under  stat- 
utes of  some  other  states,  is  confided  to 
courts  of  Inferior  and  limited  Jnrlsdlction. 
Prior  to  the  amendment  of  the  statute  in  this 
state,  the  probate  court,  which  was  then  a 
separate  court  and  one  of  limited  Jurisdic- 
tion, was  given  the  authority  now  conferred 
by  the  section  upon  the  district  court  Laws 
1884,  c.  53,  I  2;  Bev.  Stat  1887,  I  2333; 
Laws  1888,  c.  57,  I  2. 

It  appearing  to  the  court,  for  the  reasons 
aforesaid,  that  the  petitioner  is  unlawfully 
restrained  of  her  libeirty,  it  will  be  ordered 
that  she  be  discharged  from  custody. 


(78  Wash.  260) 
STATE  ex  rel  DBAVEBS  et  aL  v.  FBENCH. 

Judge. 
(Supreme  Court  of  Washington.    Feb.  20, 1914.) 

JUDoxs  (t  61*)— Motion  fob  Chakob— Tnm 

oy  Maeino. 

That  a  judge  has  ruled  on  a  motion  as 
against  one  defendant  for  cbange  of  judge  does 
not  make  an  application  for  a  change  by  anoth- 
er defendant  under  Laws  1911,  p.  617,  untime- 
ly, and  it  does  not  matter  that  the  latter  has 
noticed  another  motion  for  argument 

[E}d.  Note.— For  other  cases,  see'  Judges,  C!«nt 
Dig.  fl  224-231;    Dec.  Dig.  i  61.*} 

Application  by  the  State,  on  the  relation 
of  James  Deav»s  and  others,  for  a  writ  of 
mandamus  to  compel  Walter  M.  French, 
Judge  of  the  Superior  Court  for  Kitsap  (boun- 
ty, to  grant  a  diange  of  Judges.  Writ 
granted. 

Jas.  B.  Metcalfe  and  Walter  B.  Allen,  both 
of  Seattle,  for  relators.  Vlnoe  H.  Fatten,  of 
Seattle,  for  respondent 

GOSB,  J.  Application  for  writ  of  mandate. 
On  the  80th  day  of  October,  1013,  <3eorge  W. 
Trabey  and  wife  commenced  an  acUtni  in 
the  superior  court  of  Kitsap  county,  against 
the  relators  and  others,  for  the  purpose  of 
setting  aside  certain  conveyances  affecting 
the  title  to  real  property,  for  an  accounting, 
and  to  quiet  the  title  of  the  plaintiffs  to  the 
properly  In  controversy.  Walter  B.  Allen 
appeared  for  himself  and  wife,  and  Qeneral 
James  B.  Metcalfe  appeared  for  the  relators 
DeaveiB.  On  the  4th  day  of  December,  1813, 
the  relators  Deavers,  by  their  counsel,  filed 
a  motion  to  make  the  complaint  more  definite 
and  certain.  On  the  31st  day  of  December 
they  filed  a  motion  and  affidavit  for  a  change 
of  judges.  This  application  was  noticed  for 
hearing  upon  January  3,  1914,  and  was  de- 
nied on  that  date  upon  the  ground  that  it 
was  not  timely.  The  order  denying  the  mo- 
tion for  a  change  of  Judges  recites  that  the 
court  did  not  desire  to  try  a  case  where  an 
afiidavlt  of  prejudice  had  been  filed,  and  that 
he  would  settle  all  preliminary  questions  and 
then  call  another  judge  to  try  the  case.  Aft- 
er denying  the  motion  for  an  immediate 
change  of  judges,  the  motion  of  Deavers  to 
make  more  definite  and  certain  was  overrul- 
ed, as  was  the  previous  like  motion  of  the 
relators  Allen.  The  motion  of  the  relators 
Deavers  for  a  change  of  Judges  was  the 
first  question  ruled  upon  as  to  them.  There 
had  been  a  previous  adverse  ruling  as  to  the 
Aliens.  The  return  of  the  respondent  Judge 
shows  that  he  denied  the  motion  of  the  re- 
lators Deavers  for  a  cliange  of  judges,  be- 
lieving that  it  was  Interposed  on  behalf  of 
the  Aliens,  against  whom  he  had  made  a 
previous  adverse  ruling  upon  preliminary 
questions.  The  application  of  the  relators 
Deavers  for  a  change  of  judges  was  timely, 
and  should  have  been  granted.  Laws  1911, 
p.  617;  State  ex  reL  Le  Febvre  v.  Clifford,  65 
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Wasb.  313,  US  Fac.  40;  State  ex  rel.  Nel- 
son V.  Takey,  64  Wash.  611, 117  Pac.  265. 

The  return  of  the  respondent  farther  estates 
that  counsel  for  the  Deavers,  after  the  de- 
nial of  his  motion,  stated  that  the  ruling  was 
"perfectly  satisfactory."  The  record,  how- 
ever, shows  no  acquiescence  upon  their  part 
We  rest  the  case  upon  the  record. 

No  error  was  committed  In  denying  the 
application  of  the  relators  Allen  for  a  change 
of  Judges.  Their  application  was  not  timely. 
It  was  not  made  until  after  the  court  had 
made  one  or  more  adreise  rulings  against 
them  in  settling  the  issues. 

Let  the  writ  issue. 

CROW,  a  J.,  and  MAIN,  OLLIS,  and 
CUADWICE,  JJ.,  concur. 

(78  Wasb.  282) 

WASHINGTON  PAVING  CO.  T.  CITY  OP 

TAOOMA. 
(Supreme  Court  of  Washington.    Feb.  21, 1914.) 

1.  Municipal  Cobpoeations  (J  352*)— Pub- 

UO     IMPBOVKMBNTS— OONTBAOTS — CONSTBUO- 
TION. 

A  contract  between  a  city  and  a  pav- 
ing company  for  street  improvements,  which 
provided  that  the  paving  company  was  to  do 
the  work  for  the  amount  of  its  bid,  but  that  it 
should  pay  to  the  city  $2,600  for  the  expenses 
of  surveys  and  inspection,  required  the  paving 
company  to  pay  the  $2,600  as  a  lump  sum  to  the 
city  for  such  expenses,  regardless  of  the  amount 
of  the  actual  expense  for  such  purpose;  hence 
the  city  could  not  recover  from  the  paving 
company  the  excess  of  the  actual  expenses  above 
*2,6§0. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  883;  Dec.  Dig.  S 
352.»] 

2.  Municipal  Cobpobations  (|  362*)— Pub- 
lic  Impbovkuknts — Contracts. 

Though  a  contract  between  a  cit^  and  a 
paving  company  provided  that  the  paving  com- 
pany should  start  work  within  10  days  and 
complete  the  work  within  150  days,  and  If  the 
contractor  should  fail  to  complete  the  con- 
tract within  the  time  -fixed,  or  within  such  ex- 
tension as  might  be  panted  by  the  city,  the 
contract  should  be  void,  yet  where,  after  the 
expiration  of  150  days,  the  contractor  continued 
work  without  protest  from  the  city,  and  after 
its  completion  the  city  accented  the  work  with- 
out protest  there  was  no  violation  of  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |i  894,  895 ;  Dec  Dig. 
t  3«2.»] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman,  Judge. 

Action  by  the  Washington  Paving  Company 
against  the  City  of  Tacoma,  a  municipal  cor- 
poration. From  a  judgment  for  plaintiff, 
defendant  appeals.    AfiBrmed. 

T.  h.  Stiles  and  Frank  M.  Carnahan,  both 
of  Tacoma,  for  appelant  Hayden,  Lang- 
home  &  Metzger,  of  Tacoma,  for  respondent 

PARKER,  J.  The  Washington  Paving 
Company,  having  completed  a  street  paving 
contract  for  the  dty  of  Tacoma,  seeks  to  re- 


cover a  claimed  balance  due  thereon  and  pay- 
able from  the  local  Improvement  fund  created 
by  special  assessment  to  pay  for  the  Improve- 
ment. Judgment  was  rendered  against  the 
dty  upon  Its  election  not  to  plead  further 
and  stand  on  its  affirmative  defense  set  up  in 
Its  answer,  to  which  the  paving  company's 
demurrer  had  been  sustained.  From  this  dis- 
position of  the  cause  the  city  has  appealed. 

[1]  The  uncontroverted  facts  here  to  be 
noticed,  appearing  In  the  paving  company's 
complaint,  ma;  be  summarized  as  foUows: 
In  June,  1912,  the  paving  company  entered 
into  a  contract  with  the  city  to  construct  the 
Improvement  here  Involved  for  the  sum  of 
$69,147,  to  be  paid  from  a  special  assessment 
fund  levied  against  the  property  benefited  by 
the  Improvement  The  pavement  being  com- 
pleted by  the  paving  company  and  accepted  by 
the  dty,  and  the  fund  being  created,  the  dty 
paid  therefrom  upon  the  contract  price  the 
sum  of  $67,718.88,  retaining  to  its  own  oae 
from  the  fund  the  sum  of  $1,428.12,  which  It 
refused  to  pay  to  the  paving  company.  The 
terms  of  the  contract  relating  to  the  time  of 
the  completion  of  the  improvement  are  as 
foUows:  "That  the  party  of  the  second  part 
[paving  company]  will  commence  the  work 
hereby  contracted  for  within  tesi  days  after 
the  execution  and  delivery  hereof,  and  wUl 
complete  said  work  within  150  days  after 
such  execution  and  delivery,  and  tn  case  of 
failure  on  the  part  of  the  contractor  to  com- 
plete its  contract  within  the  time  fixed,  or 
within  such  extension  of  time  as  may  have 
been  granted  thereon  by  the  council  prior  to 
the  time  fixed  for  completion  of  the  work  in 
the  contract,  Its  contract  shall  be  void: 
*  *  *  Provided,  however,  that  If  the  party 
of  the  second  part  be  delayed  by  the  said  dty 
or  its  officials  in  the  beginning  of  the  work, 
then  the  time  of  such  delay  shall  be  added 
to  the  said  150-day  limit  above  mentioned." 

The  dty  seeks  to  Justify  its  withholding  of 
the  $1,428.12  by  allegations  in  Its  affirmative 
answer,  which  constitute  Its  only  defense,  as 
follows :  "That  in  estimating  the  sum  neces- 
sary to  construct  said  work  and  to  be  levied 
as  a  part  of  the  local  Improvement  assess- 
ment therefor,  defendant  had  to  estimate  the 
probable  expense  it  would  be  required  to  ad- 
vance for  surveys  and  location  points  and  for 
inspection  of  plaintifTs  work  as  it  proceeded. 
That  the  said  expense  necessarily  depended 
upon  the  time  occupied  in  completing  said 
work,  surveyors  and  inspectors  being  compen- 
sated by  the  day;  and  the  time  specified  for 
the  completion  of  said  work  was  150  days 
from  the  execution  and  delivery  of  said  con- 
tract, and  It  was  specified  and  set  forth  in 
the  specifications  for  said  work  that  the 
plaintiff  should  include  the  sum  of  $2,500  in 
its  bid  for  said  work,  and  that  said  sum 
should  be  paid  to  It  In  the  manner  provided 
In  said  contract,  and  that  it  should  repay 
said  sum  to  the  defendant  in  cash.     That, 
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long  before  said  work  was  completed,  said 
150  days  bad  tolly  ezpiied,  and  defendant 
bad  been  obliged  to  expend  tbe  whole  of  said 
$2,500  for  surveyors'  and  inspectors'  compen- 
sation ;  and  under  tbe  terms  of  said  contract 
plaliitlS  was  subject  to  tbe  forfeiture  there- 
of; but  defendant  waived  said  forfeiture  and 
permitted  plaintiff  to  complete  said  work, 
which  it  did,  but  took  295  days  therefor. 
That  during  the  whole  of  said  additional  145 
days  defendant  was  compelled  to  employ  sur- 
veyors and  inspectors  upon  said  work,  which 
it  did  at  an  expense  of  $1,428.12,  which  was 
the  reasonable  value  of  said  surveying  and 
Inspection ;  and  defendant  was  damaged  in 
said  sum  by  tbe  plaintiff's  delay  in  tbe  comple- 
tion of  said  work.  Wherefore,  upon  the  ac- 
ceptance of  said  work,  defendant  demanded 
and  claimed  from  plaintiff  reimbursement  for 
said  extra  expense  and  retained  and  still  re- 
tains, and  claims  the  right  to  retain,  said  sum 
of  $1,428.12  as  damages  for  plaintifTs  failure 
to  complete  said  work  within  tbe  time  agreed 
upon." 

We  would  be  in  a  somewhat  better  position 
to  determine  tbe  respective  rights  of  the 
parties  If  we  had  before  us  tbe  exact  lan- 
guage of  tbe  spedflcatlons  made  part  of  the 
contract,  which  required  the  paving  company 
to  pay  to  the  dty  tbe  $2,500  for  expense  of 
survey  and  inspection  incident  to  the  con- 
struction of  the  improvement  We  think, 
however,  there  is  enough  in  tbe  city's  afBrm- 
ative  allegations  to  render  it  reasonably  cer- 
tain ttiat  tbe  paving  company  was  to  pay  this 
sum  to  the  city  as  a  lump  sum  for  all  survey 
and  Inspection  service  which  might  be  ren- 
dered necessary  in  the  construction  of  tbe 
improvement,  and  that  tbe  dty  agreed  to  fur- 
nish such  service  for  that  lump  sum,  each 
wltbont  regard  to  whether  such  service  even- 
tually cost  tbe  city  more  or  less  than  that 
sum.  This  being  tbe  effect  of  the  contract, 
tbe  paving  company  could  not  recover  from 
the  dty  any  difference  between  $2,500  and  a 
lesser  total  sum  which  tbe  dty  might  have 
actually  expended  for  such  serHce,  nor  could 
tbe  dty  recover  from  the  paving  company 
any  difference  between  $2,600  and  a  greater 
total  sum  which  the  dty  might  have  actually 
exjtended  for  such  service.  We  can  conceive 
of  no  reason  whatever  for  tbe  dty  and  the 
paving  company  agreeing  upon  a  spedfic  sum 
to  be  paid  to  tbe  city  for  this  service,  except 
to  give  tbe  contract  tbe  ^ect  we  have  indi- 
cated. If  it  was  to  be  understood  that  tbe 
paving  company  was  to  pay  tbe  dty  whatever 
total  sum  it  expended  for  this  service,  noth- 
ing could  have  been  simpler  than  to  have  so 
stated  in  tbe  contract.  We  are  of  tbe  opin- 
ion that  was  not  tbe  intent  of  the  parties  to 
tbe  contract. 

[2]  It  is,  however,  argued  by  counsd  for 
tbe  dty  that  tbe  terms  of  tbe -contract  were 
violated  as  to  time  of  completion,  and  tbe 
dty  thereby  incurred  expense  inddent  to  sur- 


vey and  Inspection  sot  contemplated  at  tbe 
time  of  tbe  making  of  tbe  contract  We  do 
not  think  tbe  allegations  of  tbe  dty's  affirma- 
tive answer  so  show.  The  150-day  limit  fixed 
In  the  contract  for  tbe  completion  of  the  im- 
provement was  not  absolute.  It  was  subject 
to  extension  by  the  dty  for  any  cause,  and 
the  paving  company  bad  an  absolute  right  of 
extension  if  delay  occurred  from  the  fault 
of  tbe  dty  or  its  officers  In  the  beginning  of 
the  work.  It  is  plain  from  tbe  allegations 
of  tbe  dty's  affirmative  answer  that  the 
work  was  bdng  proceeded  with  by  the  paving 
company  without  protest  on  its  part  after 
tbe  expiration  of  tbe  150-day  limit,  and  it  is 
not  daimed  that  tbe  city  indicated  any  in- 
tention to  retain  expenses  Incurred  by  it  for 
survey  and  inspection  after  that  limit  until 
its  acceptance  of  tbe  work.  In  view  of  all  the 
facts  stated  in  tbe  pleadings,!  we  are  of  the 
opinion  that  the  fair  conclusion  to  be  drawn 
therefrom  is  that  the  paving  company  did  not 
violate  the  terms  of  the  contract  This  bdng 
so,  it  follows  that  the  dty  was  bound  to  ac- 
cept the  $2,500  in  full  payment  of  survey  and 
Inspection  services,  and  pay  to  the  paving 
company  tbe  full  contract  price. 
The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  FULLBRTON,  MORRIS, 
and  MOUNT,  JJ.,  concur. 


(78  Wash.  214) 
BRANDT  et  nx.  v.  SPOKANE  *  I.  B.  R.  CO. 
(Supreme  Court  of  Washington.    Feb.  20, 1014.) 

1.  Eminent  Domain  (|  119*)— Stbeets— Ad- 

MTIONAI.  SERVIT0nB. 

Where  a  street  railway  had  a  franchise  to 
string  its  electric  wires  on  any  of  the  streets 
of  a  city,  tbe  planting  of  poles  and  the  string- 
ing of  wires  on  a  street  in  which  there  was  no 
car  line,  to  carry  the  electricity  to  points  where 
it  could  be  used  to  operate  street  cars  does  not 
impose  an  additional  servitude  on  the  street 
and  abutting  landowners  cannot  claim  com- 
pensation for  such  use  of  the  street;  tbt  dedi- 
cation of  the  street  to  the  public  making  it  a 
part  of  tbe  general  street  system;  and  such  use 
being  for  the  general  benefit. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  if  304-314;  Dec.  Dig.  |  119.»] 

2.  Emtnknt  Domain  (J  119*)— Stbeets— Adm- 
TIONAL  Sebvitcdb. 

Where  a  street  railway  company  was  au- 
thorized to  erect  poles  and  string  wires  on  the 
streets  of  a  munidpality  to  transmit  its  cur- 
rent to  the  place  where  needed  for  the  opera- 
tion of  cars,  that  it  used  such  line  to  transmit 
current  for  its  suburban  cars  as  well  as  its  lo- 
cal cars  will  not  entitle  an  abutting  owner  to 
compensation  on  the  theory  that  such  a  use  im- 
posed an  additional  servitude  upon  the  street; 
ft  not  appearing  that  the  use  of  the  line  or  the 
occupancy  of  the  street  was  in  any  way  changed 
by  the  transmission  of  the  additional  electricity. 
[Eld.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S8  304-314;  Dec.  Dig.  {  119.*) 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County;  J.  Stanley  Webster,  Judge. 

Action  by  A.  M.  Brandt  and  wife  against 
tbe  Spokane  &  Inland  Empire  Railroad  Com- 
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pany.    From  Judgment  for  defendant,  plain- 
tiffs appeaL    Affirmed. 

Charles  P.  Imnd,  of  Spokane,  for  appel- 
lants. Oraves,  Kizer  &  Orarea,  of  Spokane, 
for  respondent 

PARKER,  J.  The  plaintiffs,  A.  M.  Brandt 
and  wife,  seek  to  have  the  defendant,  Spokane 
&  Inland  Empire  Railroad  C!ompany,  enjoin- 
ed from  erecting  and  maintaining  upon  a 
public  street  of  the  city  of  Spokane,  in  front 
of  their  land,  iwles  with  wires  thereon  to 
carry  electric  power.  They  contend,  in  sub- 
stance, that  such  use  of  the  street  constitutes 
an  additional  use  burdening  their  land,  the 
right  to  which  has  not  been  acquired  by  the 
public  by  the  dedication  of  the  street,  nor  by 
compensation  made  therefor  in  pursuance  of 
eminent  domain  proceedings.  A  trial  in  the 
superior  court  upon  the  merits  resulted  in 
Judgmmt  denying  the  relief  prayed  for,  and 
dismissing  the  action.  From  this  disposltidn 
of  the  cause,  the  plaintiffs  bare  appealed. 

[1]  The  controlling  facts  are  not  in  dispute, 
and  may  be  summarized  as  follows:  Appel- 
lants are  owners  of  a  lot  in  the  «lty  of  Spo- 
kane fronting  upon  Columbus  street,  which 
street  was  dedicated  to  public  use  as  such  in 
the  platting  of  the  addition  in  which  appel- 
lants' lot  is  situated.  At  the  time  of  the 
commencement  of  this  action,  respondent, 
without  the  consent  of  appellants,  was  pro- 
ceeding to  dig  holes,  and  preparing  to  set  a 
line  of  poles  and  string  wires  thereon  along 
Columbus  street,  in  front  of  their  lot,  for  the 
purpose  of  conveying  a  high-power  electric 
current  from  the  place  of  its  generation,  at 
respondent's  station  some  miles  distant  north- 
west of  the  city,  to  and  along  Columbus 
street  to  its  station  in  the  city,  for  the  prin- 
cipal purpose  of  supplying  power  in  the 
operation  of  Its  street  railway  system  within 
the  dty,  a  i>ortion  of  such  electric  power  al- 
so to  be  used  in  the  operation  of  respondent's 
suburban  railway  lines.  None  of  respond- 
ent's lines  of  railway  are  laid  longitudinally 
on  Columbus  street  Respondent  claims  the 
right  to  construct  and  maintain  its  power 
line  along  Columbus  street  under  a  franchise 
grant  to  its  predecessor  in  interest'  which 
franchise  it  now  owns,  providing,  so  far  as 
we  need  here  notice  its  terms,  sls  follows: 
"That  the  Spokane  Light  &  Power  Company 
of  Spokane,  its  successors  or  assigns,  be  and 
is  hereby  granted  the  right  to  erect,  maintain 
and  use  wires  for  conveying  electricity  for 
electric  light  electric  heat  and  electric  power 
purposeo,  and  the  necessary  poles  or  conduits 
for  the  support  of  the  same,  and  all  neces- 
sary appurtenances  thereto,  on,  over,  along 
and  under  all  the  streets  and  alleys  of  the 
dty  of  Spokane."  The  nature  and  extent  of 
the  franchise  under  which  respondent  is 
operating  its  street  railway  system  is  not 
shown  in  the  record  before  us,  but  no  daim 
is  made  that  such  system  is  not  operated  un- 
der a  proper  grant  of  franchise  from  the 


dty,  with  the  right  to  use  electrldty  as  its 
motive  power.  We  assume,  however,  that 
respondent  has  no  franchise  right  to  main- 
tain a  street  railway  line  longitudinally  up- 
on Columbus  street  We  proceed,  then,  upon 
the  assumption  that  resiMndent  has  franchise 
rights  granted  by  the  dty  under  which  it  is 
maintaining  electric  street  railway  lines  up- 
on streets  of  the  dty  other  "than  Columbus 
street  and  also  the  above-quoted  franchise 
right  to  maintain  an  electric  power  line  upon 
Columbus  street  to  supply  the  motive  pow- 
er of  its  street  railways  upon  other  streets. 

That  these  are  valid  franchise  rights  of 
respondent  as  against  the  dty  Is  not  ques- 
tioned by  counsel  for  appellants,  his  conten- 
tion bdng  that  the  use  thus  sought  to  be 
made  of  Columbus  street  in  front  of  appel- 
lants' lot  is  not  a  use  which  the  dty  or  the 
public  has  ever  acquired  the  right  to  make 
of  that  street  by  dedication  or  otherwise; 
and  that  ndther  the  dty  nor  its  franchise 
grantee,  respondent  can  lawfully  make  such 
use  of  that  street  as  against  the  right  of  ap- 
pellants. Counsel  for  appellants  has  dted 
numerous  dedsions  of  the  courts  dealing 
with  the  question  of  additional  burdens  up- 
on highways,  resulting  from  the  permanent 
maintenance  of  structures  thereon,  such  as 
telegraph,  telephone,  and  dectric  power 
lines,  which  are  not  In  aid  of  travel.  We 
shall  not  attempt  to  review  the  conflicting 
authorities  upon  the  question  of  such  struc- 
tures maintained  uiwn  a  highway  bdng  ad- 
ditional burdens,  but  confine  onr  Inquiry  to 
the  solution  of  the  problem  here  presented, 
which  may  be  reduced  to  this:  Does  the 
maintenance  of  a  power  line  in  front  of  ap- 
pellants' lot  of  the  nature  here  contemplat- 
ed, constitute  a  burden  upon  the  street  and 
their  lot  in  addition  to  that  authoristed  by 
the  dedication  of  the  street  as  such  to  pub- 
lic use,  in  the  light  of  the  fact  that  the  con- 
templated power  line  is  to  be  used  in  aid  of 
travel,  not  upon  that  street  but  upon  other 
streets  of  the  dty. 

That  the  maintenance  of  street  railways 
using  dectrldty  as  their  motive  power,  in- 
cluding maintenance  of  electric  power  lines 
in  connection  therewith,  consisting  of  poles 
and  wires  permanently  erected  upon  and 
over  portions  of  streets  along  which  such 
railways  run,  is  not  an  additional  burden, 
though  such  power  lines  permanently  occupy 
portions  of  the  street  surface,  and  though  it 
is  a  comparatively  new  method  of  propelling 
conveyances  upon  streets,  is  no  longer  a  mat- 
ter of  serious  controversy  tn  this  country. 
In  1  Lewis,  Eminent  Domain  (3d  Ed.)  |  161, 
it  Is  said:  "There  is  a  very  unanimous  con- 
currence of  the  courts  In  the  position  that 
the  construction  and  operation  of  a  street 
passenger  railway  on  the  surface  of  a  street 
by  means  of  the  trolley  system  is  a  legiti- 
mate street  use  and  not  the  imposition  of 
an  additional  burden  on  the  fee,  and  that 
the  abutter,  whether  he  owns  the  fee  or  not 
is  not  entitled  to  compensation  for  any  dam- 
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ages  resulting  therefrom."    In  47  N.  J.  Bq., 
Vice  Chancellor  Van  Fleet,  answering  a  con- 
tention that  the  placing  of  poles  in  the  mid- 
dle of  a  street  for  the  purpose  of  using  elec- 
tric power  to  propel  street  cars  along  the 
same  street  constttntes  an  additional  burden, 
at  pages  384,  392,  said:  "The  lands  are  ac- 
quired for  the  purpose  of  providing  a  means 
of  free  passage,  common  to  all  the  people, 
and  conseQuently  may  be  rightfully  used  in 
any  way  that  will  subserTe  that  purpose. 
By  the  taUng  the  public  acquire  a  right  of 
tree  passage  over  every  part  of  the  land,  not 
only  by  the  means  in  use  when  the  lands 
were  taken,  but  by  such  other  means  as  the 
Improvements  of  the  age,  and  new  wants, 
arising  out  of  an  increase  In  jtopulatlon  or 
an  enlargement  of  business,  may  render  nec- 
essary.    It  la  perfectly  consistent  with  the 
purposes  for  which  streets  are  acquired  that 
the  public  authorities  should  adapt  them,  in 
their  uae,  to  the  Improvements  and  conven- 
iences of  the  age.    *    *    *    The  poles  and 
wires  are  to  be  used  as  helps  to  the  public  in 
exercising  their  right  of  passage  over  the 
street     They  form  part  of  the  means  by 
which  a  new  power,  to  be  used  in  the  place 
of  animal  power.  Is  to  be  supplied  for  the 
propulsion  of  street  cars,  and  they  have  been 
placed  in  the  street  to  facilitate  its  use  as  a 
public  way  and  thus  add  to  its  utility  and 
convenience.      The    whole   matter    may    be 
summed  up  in  a  single  sentence:   The  poles 
and  wires  have  been  placed  in  the  street  to 
aid  the  public  In  exercising  their  right  of 
free  passage  over  the  street    That  being  so, 
it  seems  to  me  to  be  clear  beyond  question, 
that  the  poles  and  wires  do  not  Impose  a  new 
burthen  on  the  land,  but  must  on  the  con- 
trary, be  regarded,  both  In  law  and  reason, 
as  legitimate  accessories  to  the  use  of  the 
land  for  the  very  purposes  for  which  it  was 
acquired.    They  are  to  be  used  for  the  pro- 
pulsion of  street  cars,  and  the  right  of  the 
public  to  use  the  streets  by  means  of  street 
cars,   without  making  compensation  to  the 
owners  of  the  naked  fee  in  the  street  Is  now 
so  thoroughly  settled  as  to  be  no  longer  open 
to  debate.    It  would  seem  then  to  be  entire- 
ly certain,  .that  the  occupation  of  the  street 
by  the  poles  and  wires,  takes  nothing  from 
the  complainant  which  the  law  reserved  to 
the  original  proprietor  when  the  public  ease- 
ment was  acquired.    This  view  is  in  strict 
accord  with  the  uniform  current  of  Judicial 
opinion  on  this  subject"    It  is  of  interest  to 
note  that  these  observations  were  made  by 
the    learned    Chancellor   in    the   year    1890, 
early  in  the  period  of  transition  from  horse 
power  to  electric  power  as  applied  to  street 
railways,   and    when   but   a    comparatively 
abort  time  had  elapsed  since  the  moving  of 
street  cars   by   electricity   was   wholly  un- 
known.    In  Commc»iwealth  t.  Morrison,  197 
Mass.  109,  83  N.  K.  4tt5,  14  L.  R.  A.  (N.  S.) 
394,    125   Am.    St    Rep.   838,    Justice   Rugg, 
Bi>eak1ng  for  the  court  touching  the  extent 
of  the  easement  right  .possessed  by  the  pub- 


lic in  a  street  said:  "The  easement  acquir- 
ed by  the  public  Includes  every  reasonable 
means  of  transportation  for  persons  and 
commodities,  and  of  transmissloii  of  Intelli- 
gence, which  the  advance  of  dvlllsation  may 
render  suitable  for  a  highway."  This  was 
quoted  with  approval  In  Cheney  v.  Barker, 
198  Mass.  356,  302,  84  N.  E.  492,  494  a«  L- 
R.  A.  [N.  S.]  436). 

Eminent  authority  has  used  the  expres- 
sion: "The  primary  law  of  the  highway  is 
motion."  1  Lewis,  Eminent  Domain  (3d  Ed.) 
t  182.  Joyce,  Electric  Law,  g  318.  This  ap- 
parently is  the  thought  which  has  led  some 
courts  to  regard  the  placing  of  telegraph  and 
telephone  poles  in  the  highway  as  consti- 
tuting an  additional  burden,  it  is  evident 
however,  that  while  this  is  an  appropri- 
ate expression  of  the  principal  controlling 
thought  touching  the  public's  use  of  high- 
ways, it  Is  not  without  qualification  In  this 
age  of  invention  and  progress.  It  Is  at  least 
certain,  as  we  have  seen  from  the  above- 
noticed  authorities,  that  the  erection  of 
poles  and  wires  for  the  transmission  and  ap- 
plication of  electric  power  to  the  propulsiou 
of  street  cars,  upon  a  street  where  such  cars 
are  actually  operated,  does  not  constitute  an 
additional  burden,  though  portions  of  the 
street  are  thei-eby  permanently  occupied,  so 
as  to  prevent  motion  of  physical  objects  over 
such  permanently  occupied  portion  of  the 
street 

We  do  not  understand  counsel  for  appel- 
lant to  seriously  contend  that  respondent 
would  not  have  the  right  to  maintain  a  pow- 
er line  consisting  of  poles  and  wires  of  the 
nature  here  contemplated,  to  be  used  in  con- 
nection with  its  street  railway,  when  located 
upon  the  portions  of  the  street  upon  which 
such  raUway  lines  are  operated,  but  his 
principal  contention  seems  to  be  that,  -  be- 
cause respondent  has  no  line  of  street  rail- 
way along  Columbus  street,  It  for  that  rea- 
son, had  no  right  thereon  as  against  appel- 
lants, though  it  has  a  franchise  from  the 
city  to  maintain  its  proposed  power  line 
along  that  street  for  the  purpose  of  trans- 
mitting power  to  propel  its  cars  upon  other 
streets  of  the  city.  In  this  way,  counsel  for 
appellants  seeks  to  draw  the  controversy 
within  the  rule  of  those  decisions  holding 
that  telegraph  and  telephone  poles  and  lines 
are  additional  burdens,  upon  the  theory  that 
respondent's  proposed  power  line  does  not 
aid  travel  upon  that  particular  street  The 
question  then  is:  Does  this  fact  lessen  re- 
spondent's right  to  maintain  poles  and  wires 
upon  Columbus  street  as  against  appellants? 
A  situation  quite  similar  to  this  was  dealt 
with  in  Richards  v.  Citizens'  Water  Sui^lj- 
Co.,  140  App.  Dlv.  206,  125  N.  Y.  Supp.  U6. 
The  questions  of  a  road  being  urban  or  sub.» 
urban,  and  the  laying  of  a  large  water  pipe 
line  therein  to  snpply  other  portions  of  the 
city  somewhat  distant  therefrom,  without 
rendering  any  service  to  property  abutting 
upon  tiie  road,  were  Involved,  among  otbeiis. 
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In  conclndlng  its  dlscuaslon  of  these  qnee- 
ttons,  the  court,  at  page  213  of  140  Ai^.  Dl7., 
at  page  121  of  125  N.  Y.  Snpp.,  said:  "The 
question  arises  whether  Black  Stump  road, 
notwithstanding  Its  present  physical  dtar- 
acteristlcs,  is  to  be  deemed  urban  or  rural 
In  its  legal  relation  to  public  easements.  If 
it  is  to  be  deemed  urban,  the  public  easement 
in  it  may  well  be  great  enough  to  subject 
it  to  burdens  in  faror  of  other  parts  of  the 
same  municipality,  for  the  municipality  is 
one  entity,  and  should  not  be  considered  as 
an  aggregation  of  separate  localities.  In 
varying  extents,  all  the  localities  in  the 
dty  of  New  York  share  ultimately  in  each 
other's  growth  and  increase  in  value,  and 
each  should  share  in  the  street  burdens  for 
the  benefit  of  ea<di  other.  In  no  other  way 
can  the  various  localities  of  the  city  of  New 
York  be  tied  together  into  one  whole  instead 
of  remaining  practically  separate  and  isolat- 
ed communities.  -  All  the  streets  and  high- 
ways of  the  city  should  be  deemed  of  it  as 
well  as  in  it,  and  all  should  be  considered 
urban  In  their  subjection  to  public  easements. 
Irrespective  of  any  special  present  participa- 
tion of  any  locality  in  the  advantages  which 
follow.  In  Van  Brunt  v.  Town  of  Flatbush, 
128  N.  Y.  60  [27  N.  B.  973],  it  was  held  that 
the  streets  and  roads  of  the  then  town  of 
Flatlands  could  not  be  subjected  to  a  public 
easement  for  the  laying  of  a  sewer  system 
for  the  exclusive  use  of  the  residents  of  the 
neighl>oring  town  of  Flatbush.  There,  how- 
ever, there  were  two  distinct  municipalities, 
each  independent  in  government  of  each  other, 
and  with  no  legal  community  of  interest  The 
rule  there  applied  has  no  necessary  applica- 
tion where  there  is  but  one  municipality  and  a 
legal  community  of  interests.  It  Is  a  familiar 
circumstance  that  relief  sewers  are  con- 
structed through  city  streets  to  relieve  a 
situation  existing  in  a  locality  of  the  city  dis- 
tant from  the  greater  part  of  the  sewer, 
likewise  water  mains  are  laid  tlirough  city 
streets  as  trunk  lines  to  increase  or  furnish 
a  supply  in  various  special  localities.  The 
right  to  lay  these  sewers  and  water  mains 
under  the  urban  easement  seems  never  to 
have  been  questioned  heretofore  on  the  part 
of  any  owner  of  the  fee  of  the  streets  or 
highways  through  which  such  sewers  or 
water  mains  are  laid.  Therefore  we  think 
that  Black  Stump  road  should  be  deemed 
subject  to  urban  easements  for  the  benefit 
of  the  city  at  large,  or  any  locality  in  it 
requiring  such  use." 

This  doctrine  is  given  even  broader  appli- 
cation in  Massachusetts,  where  it  is  made 
applicable  to  the  whole  commonwealth,  upon 
the  theory  that  all  of  its  inhabitants  have 
•  equal  right  to  the  use  of  all  of  the  highways 
thereof,  whether  urban  or  suburban.  In 
Cheney  t.  Barker,  198  Mass.  366,  at  page 
863,  84  N.  B.  492,  at  page  494  (16  L.  R.  A. 
[N.  S.]  436),  dealing  with  the  question  of  a 
gas  pipe  line,  conveying  gas  along  a  street 


of  a  town  to  another  town  for  the  exclnsiTe 
service  of  the  latter,  being  an  additional  bur- 
den upon  the  streets  of  the  former,  the  court, 
said:  "But  the  petitioners  claim  that  the 
pipe  line  under  the  statutes  in  question  dif- 
fers from  an  ordinary  gas  main,  because  it 
is  not  intended  for  the  use  of  the  citizens  of 
Chelsea,  its  presence  is  not  and  is  not  In- 
tended to  be  beneficial  to  the  abutting  and 
adjoining  property,  and  therefore,  as  they 
contend,  cannot  be  regarded  as  fairly  inci- 
dent to  the  public  use  of  the  highways  in 
the  community  In  wlilch  they  are  located. 
•  •  •  Our  roads  or  public  ways  are  es- 
tablished for  the  common  good  and  for  the 
use  and  benefit  of  all  the  inhabitants  of  the 
commonwealth.  Hodgdon  v.  Haverhill,  193 
Mlass.  406,  410  [79  N.  B.  830].  Prince  t. 
Crocker,  166  Mass.  347  [44  N.  B.  446,  32  Lu 
S.  A.  610].  The  mere  tact  that  the  burden 
of  their  construction  and  maintenance  has 
to  a  large  extent  been  put  upon  the  cities 
and  towns  in  which  they  are  situated  gives 
to  those  cities  or  towns  or  to  their  inhabit- 
ants no  peculiar  privileges  in  such  ways." 

In  dealing  with  the  question  here  present- 
ed, we  desire  to  have  it  understood  that  our 
holding  is  limited  to  the  particular  question 
here  involved,  and  that  we  express  no  opin- 
ion upon  the  question  of  telephone,  telegraph, 
or  other  electric  power  lines  unconnected 
with  street  railways,  being  an  additional 
burden;  nor  do  we  express  any  opinion  as  to 
when  permanent  structures  upon  highways 
generally  will  be  regarded  as  an  additional 
burden,  when  such  structures  do  not  aid 
travel  upon  highways.  We  are  here  only 
concerned  with  a  street  railway  and  elec- 
tricity applied  thereto  as  its  motive  power 
through  a  power  line  located  upon  a  street 
other  than  those  upon  which  the  railway 
lines  run,  but  within  the  corporate  limits  of 
the  same  dty.  We  are  of  the  opinion  that 
all  of  the  streets  of  a  <ity  are,  in  a  sense, 
one  street,  or,  we  might  better  say,  one  sys- 
tem of  streets,  in  which  all  of  the  dtizens  of 
the  dty  have  a  common  interest,  so  far  as 
modes  of  travel  and  aids  thereto  are  con- 
cerned; and  that  the  public  have  a  right  to 
have  power  transmitted  over  any  of  the 
streets  of  a  dty  to  aid  travel,  not  only  upon 
the  particular  streets  upon  which  such  power 
is  transmitted,  but  uiwn  any  other  street  of 
the  dty.  Respondent  having  valid  franchise 
rights  upon  Columbus  street  for  the  purpose 
of  maintaining  its  power  line  thereon,  it 
may  maintain  such  power  line  in  aid  of  the 
operation  of  its  street  car  lines  upon  other 
streets  of  the  dty. 

[2]  Some  suggestion  is  made  in  appellants' 
brief,  though  we  are  not  able  to  see  that 
counsel  seriously  so  contends,  that  the  fact 
that  the  power  to  be  transmitted  over  re- 
spondent's proposed  power  line  is  to  be  used 
not  only  in  the  operation  of  its  street  rail- 
ways, but  also,  to  some  extent,  in  the  opera- 
tion of  Its  suburban  railways,  impairs  its 
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rights  here  claimed.  The  use  of  the  power 
exclusively  In  the  operation  of  respondent's 
suburban  railways  might  present  a  question 
worthy  of  serious  consideration;  but  It  is 
not  claimed  here,  nor  is  there  anything  in 
this  record  to  suggest  that  the  permanent 
occupancy  of  portions  of  Columbus  street  by 
this  proposed  power  line  would  be  any  dif- 
ferent in  extent  if  no  portion  of  the  power 
transmitted  along  such  line  were  used  in 
the  operation  of  respondent's  suburban  rail- 
way system.  We  Iiave  seen  that  .the  line  Is 
to  be  constructed  and  used  principally  for 
the  operation  of  street  railways  within  the 
city.  We  conclude  that  the  fact  that  some 
of  the  power  is  to  be  used  in  the  operation 
of  suburban  railways  does  not  lessen  re- 
spondent's right  to  maintain  the  power  line 
as  contemplated,  in  view  of  the  fact  that  the 
occupancy  of  the  street  would  apparently  be 
the  same  as  if  the  power  were  applied  only 
to  the  operation  of  the  street  railway. 

We  are  of  the  opinion  that  the  Judgment 
must  be  affirmed.    It  Is  so  ordered. 

CROW,   0.    J.,   and   MORRIS,   FULLER- 
TON,  and  MODNT,  JJ.,  concur. 


(78  Waab.  24T) 

ALASKA  S.  8.  CO.  v.  PACIFIC  COAST 
GYPSUM   CO. 

(Supreme  Court  of  Washington.    Feb.  20,  1914.) 

X.   TBIAL  (§  230*) — iRSTBUCTIONS— NUMBEB. 

In  an  action  by  a  steamship  company  for 
indemnity  for  compensation  paid  to  injured  em- 
ployes by  reason  of  defendant's  alleged  negli- 
gence in  furnishing,  loading,  and  unloading  ap- 
paratus, the  giving  of  40  instructions  was  not 
objectionable  as  tending  to  confuse  the  jury  on 
the  issues  where  a  jury  of  fairly  intelligent  men 
would  not  be  likely  to  mistake  the  real  issues 
submitted. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  I  647;  Dec  Dig.  {  230.»] 

2.  Tbiai.  ({  229*)— RxPBTiTiON   or  Instbuo- 

TI0N8. 

The  fact  that  instructions  repeated  the 
same  rule  of  law  in  somewhat  different  language 
is  not  error,  unless  such  repetitions  were  of  such 
a  nature  as  to  emphasize  and  make  one  phase 
of  the  law  unduly  prominent,  to  the  apparent 
injury  of  one  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Trial;  Cent. 
Dig.  I  513 ;    Dec  Dig.  |  229.*] 

3.  Tbiai,  ({  243*)-- Contbadictobt  Instbuo- 

TIONB. 

In  an  action  based  on  negligence  a  group 
of  instructions  charging  plaintiff  with  absolute 
knowledge  of  an  open  and  apparent  defect  was 
not  contradictory  to  a  group  in  effect  stating 
that,  if  the  defect  was  not  so  open,  and  apparent 
as  to  charge  plaintiff  with  absolute  knowledge, 
it  must  appear  that  he  had  actual  knowledge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  564,  565 ;   Dec  Dig.  {  243.»] 

4.  TBIAL   (t  242*)— iMSTBUCTIONa— CONFUaiNO 
iMSTBDCnOWS. 

In  an  action  based  on  negligence  instroc- 
tions  employing  the  word  "knowledge"  without 
any  qualifying   word,  together  with  other,  in- 


structions using  the  term  "actual  knowledge," 
were  not  objectionable  as  tending  to  confuse. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |g  669-676;    Dec  Dig.  |  242.*] 

6.  Indkmnitt  ((  16*)— Action— PSBSOicAi,  Ih- 

JTJBIEB— iNSTBUCnONB. 

In  an  action  by  a  master  for  indemnity 
for  payments  to  employes  injured  by  negligence 
for  which  defendant  was  primarily  liable,  in- 
structions that  notice  to  plaintiff's  foreman  or 
hatch  tender  of  the  dangerous  condition  of  the 
hook  prior  to  the  accident  would  be  notice  to 
plaintiff,  that  where  plaintiff  had  placed  its 
servants  in  charge  with  the  delegated  duty  to 
see  that  safe  appliances  were  furnished,  no- 
tice to  them  was  notice  to  plaintiff,  that  a  per- 
son is  charged  with  absolute  knowledge  oi  an 
open  and  apparent  defect,  that  if  the  appliance 
was  BO  obviously  defective  that  no  inspection 
was  necessary  to  discover  it  plaintiff  should 
not  have  used  it  and  could  not  recover,  were 
not  objectionable  as  reducing  the  rule  of  "ac- 
tual knowledge"  to  constructive  knowledge. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  H  36-^,  42-47;   Dec  Dig.  i  15.*] 

ft.  Pbinoipai,  and  Aoknt  (|  177*)— Sbbv art's 

Knowledob  as  Masteb's  Knowledge. 

The  ordinary   rule   is   that   the  knowledge 

of  a  servant  concerning  matters  the  control  or 

supervision  of  which  has  been  delegated  to  him 

by  the  master  is  the  knowledge  of  the  master. 

[Ed.  Note— For  other  cases,  see  Principal  and 

Agent   Cent   Dig.    U  670-679;     Dec    Dig.   | 

177.*] 

7.  Indemnity  (5  15*) — Instbuctionb  —  Mas- 
teb's Knowledge. 

In  an  action  for  indemnity  for  compensa- 
tion paid  by  plaintiff  to  iLs  employes  for  inju- 
ries due  to  defective  appliances  furnished  by 
defendant,'  where  there  was  no  evidence  that 
such  employte  had  such  control  that  their 
knowledge  would  be  the  knowledge  of  the  plain- 
tiff, au  instruction  that  their  mere  knowledge 
that  the  hook  was  defective  was  not  the  knowl- 
edge of  plaintiff  was  proper. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  {{  36-40,  42-47 ;  Dec.  Dig.  {  16.*J 

8.  Tbial  (5  296*)- iNarEDCTioNS— Constbuc- 
TiON  AS  A  Whole. 

Id  an  action  by  a  steamship  company  for 
indemnity  for  compensation  paid  to  its  emi>loy£s 
injured  by  defendant's  negligence  in  furnish- 
ing defective  loading  appliances,  where  the  de- 
fenses were  assumption  of  risk,  negligence  of 
fellow  servants,  and  negligence  of  plaintiff,  and 
where  defendant  had  sought  to  impress  such 
defenses  on  the  jury,  an  instruction  that,  if  the 
injuries  were  caused  proximately  by  such  de- 
fect, and  without  fault  on  the  part  of  the  in- 
jured employes,  by  an  assumed  risk,  by  neg- 
ligence of  fellow  servants  or  of  the  plaintiff, 
plaintiff  might  recover  was  not  objectionable  as 
entitling  plaintiff  to  recover,  even  though  the 
jury  should  find  the  injury  was  occasioned  by 
an  assumed  risk,  negligence  of  fellow  servants, 
etc.,  but  would  be  understood  as.  requiring  that 
to  sustain  a  verdict  for  plaintiff  the  jury  must 
find  that  the  injuries  were  not  occasioned  by 
fault  on  the  part  of  such  employes,  or  by  as- 
sumed risk  or  negligence  of  fellow  servants  or 
of  plaintiff,  especially  in  view  of  other  instruc- 
tions reiterating  the  law  to  that  effect 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  705-718,  715,  716,  71S;  Dec  Dig.  { 
296.*] 

9.  Tbiai,  (|  295*)— Inotboctionb— CoNSTBnc- 
tion. 

Slight  verba)  or  technical  inaccuracies  not 
calculated  to  mislead  the  jury  will  not  vitiate 
an  instruction,  if  the  court  can  clearly  see  from 
the  wliole  charge  what  idea  was  intended  to  b« 
conveyed,  and  that  it  must  have  been  understood 


*For  othar  cases  lee  lame  topic  and  aaeUon  NUMBBR  la  Dae.  Dig.  A  Am.  Dig.  Key -No.  Series  &  Rep'r  Indezea, . 
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M  intended;  the  ultimate  test  being  the  sense 
in  which  the  jury,  as  ordinary  men,  would  un- 
derstand such  instructions  under  tne  evidence 
and  the  circumstances  of  the  triaL 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
dIb.  Si  703-717;    Dec.  BigTi  295.*] 

D«partmeiit  2.  Appeal  from  Snperioi 
Court,  Pierce  County;  W.  O.  Chapman,  Judge. 

Action  by  the  Alaska  Steamship  Company 
against  the  Pacific  Coast  Gypsum  Company. 
Judgment  for  defendant,  and  the  plaintiff  ap- 
peals.   Affirmed. 

John  A.  Shackleford  and  Hayden,  Iiang- 
taorne  &  Metzger,  all  of  Tacoma,  for  appel- 
lant Bogle,  Graves,  Merritt  &  Bogl^  of  Seat- 
tle, and  Huffer  &  ECayden,  of  Tacoma,  for  re- 
spondent 

MQRBIS,  J.  Th]«  case  comes  to  this  court 
on  appeal  for  the  second  time.  On  the  first 
appeal,  which  will  be  found  In  71  Wash.  359, 
128  Fac.  654,  we  held  the  granting  of  a  non- 
suit by  the  lower  court  was  erroneous,  and, 
reveridng  the  judgment  *«i>t  the  cause  back 
for  a  new  trial  This  has  now  been  had,  re- 
sulting in  a  Judgment  for  the  steamship  com- 
pany, and  the  gypsum  company  appeals. 

The  errors  now  urged  are  based  wholly  on 
instructions  to  the  jury,  it  will  not  be  neces- 
sary to  now  review  the  facts  In  the  case,  as 
they  wUl  be  found  clearly  stated  in  the  first 
opinion.  It  was  there  said,  in  remanding  the 
case,  that  it  should  be  submitted  to  the  jury 
with  appropriate  Instructions  upon  the  ques- 
tions of  fact  discussed  in  the  opinion,  which 
were  (1)  the  knowledge  of  the  steamship  com- 
pany of  the  defective  condition  of  the  trip- 
ping appliance  at  the  time  of  the  acddent, 
and  (2)  that  it  knowingly  acquiesced  in  the 
use  of  a  dangerous  appliance.  Incidental  to 
these  main  points  were  other  questions,  such 
as  (1)  the  premature  dumping  of  the  tubs, 
due  to  the  worn  and  defective  condition  of 
the  tripping  appliance;  (2)  the  knowledge  of 
the  employes  of  the  steamship  company  as  to 
the  defective  and  dangerous  condition;  (3) 
the  diameter  of  the  defect  as  to  being  open 
and  apparent  or  discoverable  by  inspection; 
(4)  the  knowledge  of  the  defective  condition 
shown  on  previous  occasions  as  showing 
knowledge  and  acquiescence  at  the  time  of 
the  accident;  (5)  negligence  of  fellow  serv- 
ants; (6>  assumption  of  risk;  and  (7)  con- 
tributory negligence  of  the  Injured  men.  En- 
deavoring to  have  these  questions  submitted 
to  the  jury  with  what  respective  counsel  con- 
celred  to  be  proper  Instructions  many  re- 
quested instructions  were  prepared  and  sub- 
mitted to  the  court  with  the  result  that  the 
court  in  the  attempt  to  satisfy  counsel  In  the 
case,  and  leave  them  no  cause  for  complaint 
that  their  respective  contentions  were  not 
wholly  submitted,  read  40  Instructions  to  the 
Jury. 

[1,2]  The  first  contention  of  appellant  is, 
'.n  effect  tiiat  these  long  and  numerous  In- 


structions confused  rather  than  enlightened 
the  jury  on  the  issues  submitted.  That  the 
Instructions  are  unnecessarily  long  and  con- 
tain much  repetition  must  be  admitted;  but 
it  does  not  follow  that  they  were  confusing 
and  misleading.  Nor  does  the  fact  of  repeat- 
ed statements  of  the  same  rule  of  law  clothed 
in  somewhat  different  language  call  for  a 
reversal,  unless  the  re];)etiUon8  are  of  such  a 
nature  as  to  emphasize  and  make  some  one 
phase  of  the  law  unduly  prominent  to  the  ap- 
parent injury  of  one  of  the  parties.  Appel- 
lant does  not  so  contend.  Nor  can  it  be  said 
that  because  the  instructions  were  too 
lengthy  or  too  numerous,  the  jury  was  con- 
fused or  misled.  We  do  not  believe  It  was 
necessary  to  give  40  Instructions  to  properly 
cover  the  law  of  this  case.  This  could  and 
should  have  been  done  In  less  than  half  that 
number.  But  while  we  find  this  vice  in  the 
charge,  we  are  not  prepared  to  say  It  is  suffi- 
cient to  reverse  the  judgment  when,  as  was 
said  in  Cameron  v.  Union  Trunk  tine,  10 
Wash.  507,  39  Pac.  128,  "on  the  whole  we  can- 
not say  that  a  jury  of  fairly  intelligent  men 
would  be  likely  to  mistake  the  real  Issues  to 
be  submitted  to  them." 

[3]  Appellant  next  picks  out  a  number  of 
instructions  and,  comparing  them,  claims  they 
are  at  variance,  and  are  contradictory.  In 
instructions  7,  17,  and  18  the  same  rule  is 
stated  in  sllghtiy  different  language,  that  re- 
spondent could 'not  recover  if  the  dangerous 
and  defective  condition  of  the  tripping  appli- 
ance was  open,  apparent  and  patent  In  in- 
struction 10  the  jury  was  told  that  it  was  the 
duty  of  the  appellant  to  furnish  appliances 
that  were  reasonably  safe;  that  the  respond- 
ent had  a  right  to  rely  upon  its  doing  so,  and 
was  not  required  to  Inspect  the  hook  for  de- 
fects; that  If  respondent  knew  the  gear  was 
out  of  order,  and  had  reported  the  defect  to 
appellant  in  time  for  appellant  to  have  rem- 
edied the  defect  it  was  appellant's  duty  to 
remedy  it  before  again  permitting  Its  use; 
that  respondent  had  a  right  to  rely  upon  ap- 
pellant performing  its  duty  in  this  regard, 
unless  it  actually  knew  appellant  was  failing 
to  do  its  duty;  and  that  appellant  cannot  es- 
cape liability  by  showing  that  respondent 
could  have  discovered  the  defect  by  an  ex- 
amination or  Inspection  of  the  hook.  This  in- 
struction is  based  upon  a  contract  between 
the  parties,  whereby  appellant  assumed  the 
duty  of  providing  proper  appliances  for  the 
unloading  of  the  steamers.  In  Instructions 
15,  22,  and  30  the  effect  of  the  charge  Is  that 
It  would  take  actual  knowledge  of  the  defec- 
tive hook  at  the  time  of  the  accident  to  defeat 
recovery  by  respondent  Appellant  now  says 
that  instructions  7,  17,  and  18  are  in  conflict 
with  10,  15,  22,  and  30,  in  that  vrhUe  in  the 
first  three  it  is  said  recovery  will  be  defeated 
If  the  defect  is  open  and  apparent  in  the  last 
four  it  is  said  recovery  cannot  be  defeated, 
unless  respondent  had  actual  knowledge  of 
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the  defect  at  the  time  of  the  accident  We 
see  no  conflict  between  these  Instructlotts 
when  read  as  a  whole,  unless  It  can  be  said 
there  is  a  conflict  between  "absolute  knowl- 
edge" and  "actual  itnowledge,"  for  In  instruc- 
tion 17,  which  is  one  of  the  instrdctiong  lay- 
ing down  the  rule  of  no  recovery  from  an 
open  and  apparent  defect,  the  court  says  that 
such  a  defect  charges  appellant  with  "abso- 
lute knowledge"  of  that  condition.  Putting 
the  rule  of  the  three  instructions  Into  one, 
and  the  rule  of  the  other  four  Into  another, 
the  Jury  Is  told  that  (1)  respondent  is  charge- 
able with  absolute  knowledge  of  an  open  and 
apparent  defect,  and  (2),  if  the  defect  is  not 
80  open  and  appareit  as  to  charge  respondent 
with  absolute  knowledge,  It  must  appear  that 
It  had  actual  knowledge^  We  see  no  conflict 
In  so  charging. 

[4]  We  are  next  referred  to  instructlona  9, 
8,  9,  25,  and  27.  Each  of  these  instructlona 
employs  the  word  "knowledge"  without  any 
qualifying  word.  We  can  find  nothing  to  con- 
fuse the  Jury  as  between  this  use  of  the  word 
"knowledge"  In  these  Instructions  and  "actu- 
al knowledge"  as  used  In  tnstructlonB  10,  16, 
22,  and  30. 

[8]  It  Is  next  said  that  In  instructions  11, 
12, 17,  and  18  the  rule  of  "actual  knowledge" 
Is  reduced  to  constructlTe  knowledge.  No.  11 
charges  that  notice  to  respondent's  foreman 
or  hatch  tender,  prior  to  the  accident,  of  the 
dangerous  condition  of  the  hook  would  be 
notice  to  respondent  No.  12  charges  that, 
where  respondent  had  placed  Its  serrants  In 
charge  of  the  work,  and  delegated  to  such 
serrants  the  duty  to  see  that  safe  appliances 
were  fuml3hed,  notice  to  such  servants  is 
notice  to  respondent  17,  as  we  have  al- 
ready said,  charges  that  a  person  Is  charged 
with  "absolute  knowledge^'  of  an  open  and 
apparent  defect  18  diarges  that,  if  the  ap- 
pliance was  so  obviously  defective  that  no  in- 
spection was  necessary  to  discover  it  re- 
spondent should  have  refrained  from  using  It 
and  cannot  recover.  We  do  not  think  appel- 
lant's criticism  of  these  instructions  can  be 
sustained.  The  first  two  of  these  Instructions 
state  the  rule  that  knowledge  of  the  vice  prin- 
cipal is  knowledge  of  the  principal;  the  third 
and  fourth,  that  the  law  attributes  knowl- 
edge of  an  open  and  obvious  defect  and  the 
use  knowingly  of  such  a  defective  and  dan- 
gerous Instrumoit  defeats  recovery.  These 
instructions  In  no  wise  differ  from  those 
wherein  the  court  used  the  phrase  "actual 
knowledge."  To  have  actual  knowledge  of  a 
certain  condition  at  a  certain  time  means 
the  knowledge  must  be  possessed  at  that 
time;  not  that  it  must  have  been  obtained  or 
acquired  at  that  time.  A  man  knows  to-day 
what  he  learned  yesterday.  The  knowledge 
he  then  acquired  or  obtained  he  now  pos- 
aesses.  What  a  man  knows  he  actually 
knows,  and  to  say  that  the  notice  or  knowl- 
edge of  a  vice  principal  Is  notice  and  knowl- 
edge to  his  principal,  and  binds  his  prlndiMtl, 


is  laying  down  no  less  rule  than  to  say  the 
employer  Is  only  bound  by  what  he  actually 
knows,  for  he  actually  knows  what  his  vice 
principal  knows  so  far  as  knowledge  fixes 
legal  responsibility.  Nor  can  we  agree  with 
appellant  that  In  the  use  of  the  words  "actu- 
al knowledge  at  the  time  of  the  accident" 
the  Jury  understood  the  court  to  mean  the 
knowledge  must  have  been  actually  received 
the  day  of  the  accident  as  distinguished  from 
knowledge  possessed  at  the  time  of  the  acci- 
dent though  obtained  or  acquired  before. 
Neither  Is  there  a  distinction  in  the  instruc- 
tions between  actual  knowledge  of  a  defective 
condition  and  an  open  and  obvious  defective 
condition.  The  Jury  is  plainly  told  that  an 
open  and  obvious  defect  is  equivalent  to  ac- 
tual knowledge,  and  that  either  finding  wUl 
defeat  recovery, 

[1, 7]  Complaint  Is  next  made  of  Instruc- 
tion 13,  to  the  effect  that  mere  knowledge  of 
the  workmen  In  the  ship  that  the  hook  was 
defective  was  no  notice  to  the  steamship  oom- 
pany,  and  the  knowledge  of  such  workmen 
did  not  constitute  knowledge  of  the  steam- 
ship company.  The  instruction  is  a  correct 
statement  of  the  law  as  applied  to  the  facts 
upon  which  It  is  predicated.  The  ordinary 
rule  is  that  the  knowledge  of  a  servant  con- 
cerning matters  the  control  or  supervision  of 
which  has  been  delegated  to  him  by  the  mas- 
ter is  the  knowledge  of  the  master.  There 
was  no  evidence  to  bring  the  workmen  re- 
ferred to  by  the  court  in  this  Instruction 
within  this  rule. 

[I]  The  next  complaint  Is  to  instruction  30: 
"If  you  find  that  the  injuries  suflered  by 
Wright  and  Acfaeson  were  caused  proximate- 
ly by  a  defect  in  said  hook,  and  without  fault 
on  their  part,  or  by  an  assumed  risk  or  neg- 
ligence of  their  fellow  servants  or  the  plain- 
tUf,  then  I  instruct  you  that  the  plaintiff  In 
this  case  is  entitled  to  recover  the  full 
amount  paid." 

Appellant  contends  that  under  this  instruc- 
tion the  respondent  would  be  entitled  to  re- 
cover, even  though  the  Jury  should  find  the 
InjTiry  to  Wright  and  Acheaon  was  occasioned 
by  an  assumed  risk,  negligence  of  their  fel- 
low servants,  or  negligence  of  respondent.  It 
must  be  admitted  this  Instruction  is  faulty 
in  its  language,  and  in  the  particulars  criti- 
cised is  vague  and  misleading.  If  it  stood 
alone,  and  was  the  only  Instruction  upon  the 
points  it  seeks  to  cover.  Its  faults  would  re- 
quire a  reversal  of  this  judgment  When, 
however,  we  consider  the  issues  In  this  case 
and  the  contention  sought  to  be  forced  upon 
the  Jury  by  the  parties  litigant  we  believe 
the  Jury  would  disregard  the  reading  of  the 
instruction  as  contended  for  by  appellant 
and  would  catch  the  meaning  intended  to  be 
conveyed  by  the  court  The  defense  was  (1) 
assumption  of  risk  by  WMght  and  Acheson; 
(2)  that  the  injury  was  caused  by  the  negli- 
gence of  the  fellow  servants;  (3)  negligence 
of  the  respondent     During  the  progieaa  of 
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the  trial  the  appellant  bad  throagh  Its  wit- 
nesses strenuously  sought  to  impress  these 
contentions  upon  the  Jury.  We  may  safely 
assume  that,  in  his  argument  to  the  Jury, 
counsel  for  appellant  made  it  clear  to  them 
that  It  relied  upon  these  contentions  being 
sustained  by  facts,  and  If  so  sustained  that, 
under  the  instructions  of  the  court,  respond- 
ent could  not  recover.  The  Jury,  it  seems  to 
us,  could  not  hare  been  misled  on  these 
points,  but  went  to  the  Jury  room  with  a  full 
and  complete  understanding  that  respondent 
could  not  recover  If  the  injuries  to  Wright 
and  Acheson  were  occasioned  by  an  assumed 
risk,  negligence  of  their  fellow  servants,  or 
negligence  of  respondent,  and  that  they  un- 
derstood the  evident  intent  of  the  court  in 
giving  this  instruction  to  be  that,  to  sustain 
a  verdict  fbr  respondent,  they  must  find  the 
injuries  to  Wright  and  Acheson  were  occa- 
sioned by  no  (1)  fault  on  their  part,  (2)  as- 
sumed risk,  (3)  negligence  of  fellow  servants, 
or  (4)  negligence  of  respondent.  The  court 
plainly  so  Instructs  them  in  other  instruc- 
tions, and  calls  particular  attention  to  such 
Issues.  In  instruction  4  the  Jury  is  told,  to 
sustain  a  verdict  for  plalntUI,  it  must  find 
Wright  and  Acheson  "were  injured  without 
fault  on  their  part,  or  without  their  assum- 
ing the  risks  of  the  work,  or  without  the 
fault  of  their  co-workers  or  of  the  plaintiff." 
In  instruction  24  the  Jury  is  told  that,  in 
order  to  find  for  plaintiff,  it  mast  be  found 
that  Wright  was  not  injured  by  "a  danger 
ordinarUy  incident  to  the  work  of  which  he 
had  actual  knowledge,  and  assumed  the  risk, 
or  by  negligence  of  one  of  his  co-workers." 
Instruction  25  says,  "to  sustain  a  verdict  for 
plaintiff,  it  must  be  found  that  plaintiff  was 
not  negligent,  and  had  no  knowledge  that  the 
hook  was  defective."  Many  other  instruc- 
tions referred  to  the  negligence  of  respondent 
and  its  Icnowledge  of  the  defective  hook  as 
defeating  its  recovery.  Instruction  27  says 
negligence  of  a  fellow  servant  would  defeat 
recovery;  likewise,  that,  if  the  danger  was 
known  and  appreciated,  it  would  defeat  re- 
covery. Instruction  28  says  injury  from  a 
danger  incident  to  the  work  of  which  Wright 
and  Acheson  had  knowledge,  from  an  assum- 
ed risk  or  negligence  of  fellow  servants, 
would  defeat  recovery.  These  rules  are  stat- 
ed again  and  again  to  the  Jury,  and  we  cannot 
believe  with  such  a  reiteration  the  faulty  lan- 
guage of  instruction  30  either  misled  or  con- 
fused them.  Rather  do  we  believe  that  at 
all  times  it  was  understood  that  respondent 
could  not  recover  if  the  Injuries  of  Wright 
and  Acheson  were  caused  by  their  own  fault, 
from  an  assumed  risk,  from  the  negligence  of 
fellow  servaiitB,  or  from  the  negligence  of 
respondent    It  seems  to  us,  therefore,  unrea- 


sonable to  assume  that,  with  an  understand- 
ing of  the  issues,  with  the  number  of  instruc- 
tions putting  the  issues  and  the  law  clearly 
before  them,  the  Jurors  understood  Instruc- 
tion 30  as  appellant  contends.  To  so  believe 
would  be  to  conclude  that  the  Jurors  disre- 
garded the  issues,  the  plain  rules  of  law  oft 
repeated  to  them  by  the  court,  and  seized  up- 
on this  faulty  instruction  as  the  one  to  guide 
them  In  their  deliberations.  Admitting,  as 
we  must, -the  instruction  Is  susceptible  of  the 
interpretation  urged  by  appellant,  we  think, 
for  the  reasons  we  have  given,  and  in  reli- 
ance upon  the  rule  we  have  so  oft  repeated, 
that,  though  an  instruction  to  the  Jury  may 
be  technically  erroneous,  yet,  when  the  in- 
structions as  a  whole  fairly  and  clearly  state 
the  law,  and  it  is  improbable  that  the  Jury 
was  misled  by  the  technical  error,  the  error 
should  be  disregarded.  Cbeichi  v.  N.  P.  Ry. 
Co.,  66  Wash.  36,  118  Pac.  916 ;  WUes  v.  N. 
P.  Ry.  Co.,  66  Wash.  337,  119  Pac.  810. 

[9]  Such  is  not  only  our  holding,  but  it  Is 
the  general  rule  that  slight  verbal  or  techni- 
cal inaccuracies,  not  calculated  to  mislead  the 
Jury,  wUl  not  vitiate  the  instruction,  if  the 
court  can  clearly  see  when  the  whole  charge 
is  taken  together  what  the  idea  was  wMch 
was  intended  to  be  conveyed,  and  that  it 
must  liave  been  so  tmderstood  as  Intended; 
the  ultimate  test  of  the  soundness  of  instruc- 
tions being,  not  what  the  Ingenuity  of  coun- 
sel can  at  leisure  work  out  the  instructions 
to  mean,  but  how  and  in  what  sense  under 
the  evidence  before  them  and  the  circum- 
stances of  the  trial  would  ordinary  men  and 
Jurors  understand  the  instruction.  38  Cya 
1505-1598. 

Thus  the  use  of  "plaintiff"  for  "defendant" 
(National  Enameling  Co.  v.  McCorkle,  219  IlL 
557,  76  N.  B.  843),  of  "or"  for  "and"  (atlzens' 
Gas  Light  Co.  v.  O'Brien,  118  111.  174,  8  N.  E. 
310),  "with"  for  "without"  (Foote  v.  Brown, 
81  Conn.  218,  70  Atl.  699),  omission  of  the 
word  "not"  (Missouri,  K.  &  T.  Ry.  Co.  v. 
Redus,  55  Tex.  Civ.  App.  205.  118  S.  W.  208), 
"yes"  instead  of  "no"  (In  re  Spencer,  96  CJaL 
448,  31  Pac.  453),  "influenced"  for  "unin- 
fluenced" (Anderson  v.  Anderson,  128  Ind. 
254,  27  N.  E.  724),  have  all  been  held  to  be 
insutlicient  for  reversal,  upon  the  ground 
that,  under  the  issues  of  the  case  and  the 
language  of  other  instructions,  it  was  im- 
probable that  the  Jury  could  have  been  mis- 
led. Many  other  like  cases  have  been  review- 
ed and  might  be  cited ;  but  the  above  will  be 
suSicient  to  illustrate  the  rule. 

The  Judgment  is  affirmed. 

,    CROW,  C.  J.,  and  FULLBRTON,  MOUNT,, 
and  PARKER,  JJ.,  concur. 
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(78  Wash.  278) 

SMITH  et  aL  r.  KENT  LUMBER  CO.  et  «L 
(Supreme  Court  of  Washington.    Feb.  21,  1014.) 

GUABDIAN  AND  WARD  (|  146*)— ACCOTJNTINQ 
—  CONSPIBAOT  —  CORPOBATK  STOOK— EVI- 
DENCK. 

In  an  action  against  a  gaardian  and  others 
for  an  accounting  wherein  there  was  made  a 
charge  of  conspiracy  to  defraud  the  wards  of 
corporate  stock  belonging  to  their  father's  es- 
tate, evidence  held  to  support  a  finding  that 
the  wards  bad  received  more  than  the  amount 
due  them  from  the  estate. 

[Ed.  Note.— For  other  cases,  see  Onardian 
and  Ward,  Cent.  Dig.  i|  489-496;  Dec.  Dig. 
i  146.*] 

Department  2.  Appeal  from  Snperlor 
Court,  King  County;    Everett  Smith,  Judge. 

Action  b;  George  F.  Smith  and  others 
against  the  Kent  Lumber  Company  and  oth- 
ers. Judgment  for  defendants,  and  itoln- 
tiffs  appeaL    Affirmed. 

Edward  Judd,  of  Seattle,  for  appellants. 
John  G.  Barnes  and  Mllo  A.  Root,  both  of 
Seattle,  for  respondents. 

MORRIS,  J.  Appellants  sought  In  this  ac- 
tion to  obtain  an  accounting  of  all  the  af- 
fairs of  the  respondent  lumber  company  from 
the  time  of  the  death  of  their  father  and 
husband,  George  A.  Smith,  in  October,  1898, 
alleging  that,  at  the  time  of  his  death,  George 
A.  Smith  was  the  owner  of  ten  shares  of  the 
capital  stock  of  the  lumber  company,  of  the 
par  value  of  $100  per  share;  that  at  such 
time  the  lumber  company  was  possessed  of  a 
valuable  milling  property  and  various  lands 
and  timber  rights  of  great  value;  and  that 
upon  the'  death  of  George  A.  Smith  the  re- 
spondents other  than  the  lumber  company, 
who  were  the  father  and  brothers  of  George 
A.  Smith,  entered  Into  a  conspiracy  to  de- 
prive the  appellants  of  the  Interest  of  George 
A.  Smith  In  the  lumber  company,  and  have 
successfully  carried  out  such  conspiracy. 
The  complaint  then  recites  the  appointment 
of  respondent  Albert  E.  Smith  as  guardian  of 
the  children  of  his  brother  George,  and  his 
fnilnre  to  render  any  account  until  April, 
1912,  In  which  account  it  was  falsely  stated 
that  full  settlement  had  been  made  with  his 
wards.  Other  allegations  follow,  alleging 
fraud  as  to  the  widow.  Each  of  the  respond- 
ents made  answer  to  the  complaint,  and,  the 
cause  coming  on  to  be  heard,  the  lower  court 
found  against  appellants,  and  they  liave  ap- 
pealed. 

There  was  no  evidence  on  the  part  of  the 
appellants  that  supported  the  charge  of  con- 
sidracy  made  in  the  complaint,  or  the  alle- 
gations of  value  of  the  Kent  Lumber  Com- 
pany and  its  holdings  at  the  time  of  the 
death  of  George  A.  Smith.  On  the  contrary, 
It  is  shown  that  the  lumber  company,  which 
was  practically  the  Smith  family  incorporat- 
ed, was  then  insolvent ;  its  lands  mortgaged, 
and  subsequently  lost  on  foreclosure;  the 
mill  Itself  was  bnmed  down.    And  we  can 


find  no  evidence  that  would  justify  us  in  find- 
ing that,  at  the  time  George  A.  Smith  died, 
the  shares  of  stock  then  standing  In  his  name 
were  of  any  value.  In  fact,  it  might  be  said 
the  corporation  was  abandoned  prior  to  his 
death.  Albert  B.  Smith,  who  has  at  all  times 
been  the  main  business  head  of  the  lumber 
company  and  director  of  its  activities,  had 
gone  to  Alaska  seeking  to  retrieve  his  for- 
tunes, and  George  A.  Smith  had  virtually 
left  the  comi>any,  which  was  then  Indebted 
to  him  in  the  sum  of  $1,100;  and  not  being 
able  to  obtain  any  payment  for  this  indebt- 
edness, he,  on  behalf  of  the  company,  exe- 
cuted to  himself  a  note  for  $600  and  took 
five  shares  of  stock  for  the  remaining  $500, 
and  went  east  on  a  visit.  Albert  E.  Smith 
made  some  money  in  Alaska  and,  returning 
after  the  death  of  his  brother  George,  again 
embarked  in  the  lumber  business  with  bis 
father  and  remaining  brother,  under  the  old 
incorporation.  This  business  has  been  fairly 
successful.  At  the  time  George  A.  Smith 
died,  he  had  practically  nothing.  The  ex- 
penses of  his  last  sickness,  together  with  the 
funeral  expenses,  were  paid  by  his  father. 
Arrangements  were  then  entered  into  with 
the  widow  for  the  care  and  support  of  her- 
self and  the  three  minor  children,  under 
which  the  father  and  two  brothers  paid  the 
debts  of  George  A.  Smith,  and  conveyed  to 
the  widow  a  small  tract  of  land  across  the 
street  from  the  lands  then  occupied  by  the 
house  In  which  she  was  living,  and  which 
was  Included  in  the  description  covered  by 
the  mortgage  subsequently  foreclosed.  The 
father  and  brothers  paid  the  cost  of  remov- 
ing the  house  from  the  old  to  the  new  loca- 
tion across  the  street,  and  from  the  time  of 
George  A.  Smith's  death  in  October,  1898, 
nntil  June,  1905,  they  expended  and  paid  for 
the  benefit  of  the  widow  and  the  three  chil- 
dren the  sum  of  $2,906.38.  The  widow  re- 
married in  1903,  at  which  time  she  assigned 
five  shares  of  the  stock,  standing  in  the  name 
of  George  A.  Smith  at  the  time  of  his  death, 
to  her  brotber-ln-law  Ziba  L.  Smith.  There 
can  be  no  doubt,  et  the  time  this  assignment 
was  made,  but  that  the  widow  understood 
that  the  father  and  two  brothers,  in  contrib- 
uting as  they  had  to  the  support  of  herself 
and  the  three  children,  had  more  than  paid 
any  value  the  stock  might  have  had,  and  that 
she  made  the  assignment  in  full  realization 
of  this  fact.  When  the  widow  was  remar- 
ried, it  seems  to  have  been  agreed  that  Al- 
bert E.  Smith  should  act  as  guardian  for 
the  three  children,  and  he  was  appointed  as 
such,  and  thereafter  paid  to  the  widow 
$13.{M>  a  month  for  the  support  of  the  two 
girls  and  $15  a  month  for  the  support  of  the 
boy.  These  payments  aggregated  approxi- 
mately $3,000  and  the  lower  court  has  found 
that  they  more  than  equaled  the  value  of 
the  remaining  five  shares  of  stock,  and  that 
it  was  understood  that,  when  the  minors  sev- 
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erally  rea<died  tbeir  majoiltjr,  they  would  aa- 
Bign  their  Interest  In  tiiese  five  shares  to 
their  uncle  Albert  Under  this  understand- 
ing, as  before  said,  Albert  paid  for  the  use 
and  benefit  of  these  three  children  approxi- 
mately $3,000.  The  son  attained  his  majori- 
ty in  November,  1909,  and  shortly  thereafter 
he  received  from  his  uncle  an  itemized  state- 
ment of  the  moneys  paid  out  in  his  behalf, 
with  an  offer  of  $300  additional  for  a  trans- 
fer of  his  interest  in  the  five  shares.  This 
offer  was  accepted  by  the  son,  after  he  had 
made  some  investigation  into  the  affairs  of 
the  lumber  company  and  the  value  of  Its 
stock.  When  the  oldest  daughter  came  of 
age  she  desired  to  make  the  same  arrange- 
ment with  her  uncle  sa  had  been  made  by 
her  brother,  and  likewise  transferred  her  in- 
terest in  the  five  shares  to  her  uncle  for  a 
like  sum.  The  youngest  daughter  desired  to 
get  married  before  she  became  of  age,  and 
together  with  her  mother  requested  the  un- 
cle to  make  the  same  payment  to  her  as  had 
been  made  to  her  brother  and  sister,  agree- 
ing that  she  would  when  she  became  of  age 
make  a  like  transfer  of  her  interest  in  the 
five  shares.  The  uncle  accepted  this  offer 
and  paid  her  at  the  time  $liSO,  and  subse- 
quent to  her  marriage  offered  to  pay  the  re- 
maining $1S0,  which  payment  together  with 
the  transfer  of  the  stock  was  refused.  In 
April,  1912,  a  decree  was  entered  in  the 
guardianship  proceedings,  approving  the  ac- 
count of  Albert  B.  Smith  as  guardian  for  the 
three  minors  and  transferring  to  him  the 
one-third  Interest  In  the  five  shares  of  stock 
represented  by  the  interest  of  the  youngest 
daughter,  In  full  settlement  of  the  moneys 
paid  out  by  the  guardian  for  her  support 
during  her  minority. 

From  these  facts  the  lower  court  has  con- 
cluded that  the  complaint  should  be  dismiss- 
ed, with  which  conclusion  we  concur.  It  is 
plain  that  the  appellants  have  received  more 
than  full  value  for  the  estate  left  by  George 
A.  Smith,  and  that  they  have  nothing  to 
complain  of  in  the  treatment  they  have  re-' 
celved  from  the  respondenta 

The  Judgment  Is  affirmed. 

CROW,  C.  J.,  and  PARKEK,  FULLER- 
rON,  and  MOUNT,  JJ.,  concur. 


(78  Wasb.  223) 

STROM  V.  TOKLAS  et  nz. 

ifiupreme  Court  of  Washington.    Feb.  20, 1914.) 

1.  CONTINUANCB    (I    22*)— ABSENCB    OF    Pak-' 

TIES— Abuse  or  Disosetior. 

Where  an  affidavit  showed  that  defendants 
were  husband  and  wife,  thab  the  wife  was  ill, 
and  had  left  the  state  on  the  advice  of  a  physi- 
cian, who  made  affidavit  to  that  effect,  that  her 
husband  went  with  her,  that  they  were  the  only 
witnesses  for  defendants,  the  court  abuned  its 
discretion  in  not  granting  a  c'ontinnance  for  the 
taking  of  depositions. 

tEd.  Note.— For  other  cases,'  see  Continuance, 
Cent.  Dig.  §i  68-67  ;  Dec.  Dig.  |  22.»J 


2.  Husband  and  Wmc  (i  268*)  —  Expkksbs 

—Joint  Liabilitt. 

If  a  wife  takes  possession  of  •  bouse,  and 
the  husband  and  wife  both  occupy  it,  the  law 
would  raise  a  promise  upon  the  part  of  both 
of  them  to  pay  the  reasonable  rental  value,  un- 
der Rem.  to  Bal.  Code,  |  5931.  providing  that 
they  are  Jointly  and  severally  liable  for  the  sz- 
penses  of  the  family. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Di».  ||  963-967;  Dec.  Dig.  f  268.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County:  H.  L.  Kennan, 
Judge. 

Action  by  Richard  E.  Strom  against  Nathan 
Toklas  and  wife.  Judgment  for  plaintiff,  and 
defendants  appeaL    Reversed. 

Wakefield  &  Witherspoon,  of  Spokane,  for 
ai^Ilants.  Severln  Iverson,  of  Spokane,  for 
respondent 

GOSB,  J.  This  la  an  action  to  recover  un- 
paid rent  There  was  a  verdict  and  Judg- 
ment In  fftvor  of  the  plaintiff  against  the  de- 
fendants Toklas  and  wife.  They  have  ap- 
pealed. 

The  record  discloses  the  following  f&cts: 
On  the  4th  day  of  January,  1912,  the  re- 
spondent commenced  an  action  against  Har- 
ry Broit  and  Vera  T.  Broh,  his  wife,  to  re- 
cover unpaid  rent  upon  a  dwelling  house 
vinder  the  terms  of  a  written  lease  executed 
by  the  respondent  to  the  Brohs.  The  lease 
provides  that  the  respondent  shall  have  "a 
valid  and  first  lien  upon  any  and  all  goods, 
chattels,  or  other  property  belonging"  to  the 
Brohs  as  security  for  the  payment  of  the 
rent  and  that  the  Brohs  waive  their  rights 
to  any  exemptions  they  may  have  under  the 
laws  at  the  state.  The  prayer  was  for  a 
money  Judgment  for  the  unpaid  rent  costs, 
attorney's  fees,  and  that  the  Judgment  be 
decreed  to  be  a  prior  lien  "in  and  upou  the 
furniture  and  household  goods  of  the  de- 
fendants" in  accordance  with  the  stipula- 
tions in  the  lease.  On  Al&rch  16th  following 
an  amended  complaint  was  filed,  adding  the 
appellants  Toklas  as  parties  defendant  In 
this  complaint  it  is  alleged  that  the  respond- 
ent rented  the  premises  to  the  four  named 
defendants  at  an  agreed  monthly  rental,  that 
they  used  and  occupied  the  premises  for  a 
stated  period,  and  that  they  defaulted  in  the 
payment  of  the  rent  and  a  money  Judgment 
was  prayed  against  all  the  defendants.  On 
December  11,  1912,  the  respondent  filed  a  sec- 
ond amended  complaint  agralnst  the  four  de- 
fendants. In  this  complaint  it  Is  alleged  that 
the  defendants  Mrs.  Nathan  Toklas  and  Vera 
T.  Broh  represented  to  the  respondent  that 
they  desired  the  dwelling  house;  that  the  de- 
fendants Broh  and  wife  tiad  all  the  neces- 
sary furniture  to  furnish  the  dwelling;  that 
all  the  furniture  and  fixtures  to  be  moved 
Into  the  dwelling  belonged  to  the  Brohs,  and 
that  they  desired  a  lease  in  the  name  of  the 
Brohs  for  the  purpose  of  giving  the  respond- 
ent security  for  the  payment  of  the  rent  up- 
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the  farnltore  and  flzttuei  to  be  moved 
x>  the  house;    that  such  representattons 

to  the  ownership  of  the  fornltoie  and 
turea  were  false,  and  made  for  the  purpose 
deceiving  the  respondent  out  of  his  rent, 
d  to  induce  blm  to  execute  a  lease  to  de- 
idants  Broh  "when  Nathan  ToUas  and 
's.  Nathan  Toklas  were  the  real  renters 

said  dwelling,  and  for  the  purpose  of 
Ing  the  defendants  Nathan  Toklas  and 
•s.  Nathan  Tobias  an  opportunity  to  take 
isesslon  of  said  dwelling  and  occupy  the 
ne,  *  *  *  without  paying  any  rent 
'  the  said  jxremlses,  and  that  the  said  Mrs. 
than  Toklas  and  Vera  T.  Broh  then  and 
•re  *  *  *  knew  that  all  of  said  repre- 
itations  *  *  •  were  false  and  fraudu- 
t,  and  made  for  the  purpose  of  deceiving 
s  plaintiff;"  that  all  the  fumltnre  and 
tures  represented  by  them  to  belong  to 
t  Brohs  were  the  property  of  the  appel- 
ts  Toklas;  that  the  respondent,  relying 
>u  these  representations,  signed  a  purport- 
lease  of  the  premises  with  the  Brohs.  It 
further  alleged  that  on  the  3d  of  May, 

0,  the  appellants  Toklas  got  the  keys  to 
dwelling,  took  possession  thereof,  "moved 
their   furniture  and   fixtures   into  said 

elling,"  and  that  they,  the  appellants  Tok- 
,  continued  to  occupy  and  remain  In  pos- 
sion  of  the  dwelling  from  that  date  to 
>ut  the  10th  day  of  January,  1912;   that 

Brohs  did  not  take  possession  of  the 
mises  under  the  lease,  or  move  any  fur- 
ire  or  fixtures  into  It;  that  the  appellants 
das,  on  the  19th  day  of  January,  1912, 
rendered  the  possession  of  the  premises  to 

respondent;  and  that  the  reasonable  ren- 
value  of  the  premises  was  $66  per  month. 
i  prayer  Is  for  a  money  Judgment  against 

four  defendants.  The  appellants  Toklas 
wered  separately,  and  put  In  issue  all 
material  allegations  of  the  second 
inded  complaint  In  so  far  as  it  sought  to 
rge  them  with  fraud  or  liability  for  rent 
ty  allege  affirmatively  that  the  lease  be- 
«n  the  respondent  and  the  Brohs  was  en- 
id  Into  with  full  knowledge  on  the  part 
the  respondent  that  he  was  leasing  ttie 
perty  to  the  Brohs;  that  the  appellants 
rded  with  the  Brohs,  and  moved  their 
niture  Into  the  house;  that  the  respondent 
■.he  time  of  executing  the  lease  knew  that 

appellants  were  to  board  with  the  Brohs, 

that  they  would  use  and  occupy  a  por- 
I  of  the  leased  premises;  and  that  the 
ellants  were  not  under  any  circumstances 
)ecome  liable  for  the  rent  The  reply  tra- 
ced 'the  new  matter  in  the  answer. 
]  On  January  10,  1913,  the  cause  was  set 
trial  on  February  10,  following.  On  Feb- 
ry  7th  the  appellants  gave  notice  that  they 
lid  move  for  a  continuance  on  February 

1.  This  motion  was  supported  by  the 
lavlts  of  Dr.  Witter,  the  family  physician 
ixe  appellants,  and  of  Mr.  Witherspoon, 

of  counsel  for  the  appellants.    The  sub- 
ice  of  the  former  affidavit  Is  that  the  ap- 
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pellant  Mrs.  Toklas  was  In  delicate  taealtb; 
that  It  would  be  impossible  for  her  to  at- 
tend  court  If  she  were  in  Spokane;  that  he 
advised  her  to  go  to  California  for  the  bene- 
fit of  her  health ;  that  a  change  to  a  warmer 
climate  was  Indispensable  to  the  restoration 
of  her  health  to  Its  normal  condition ;  that 
on  the  1st  day  of  February,  1913,  upon  his 
advice,  she  left  Spokane,  and  went  to  Cali- 
fornia; that  her  condition  required  that 
she  have  an  attendant  upon  her  Jonmey; 
and  that  there  was  no  other  person  or  mem- 
ber of  her  family  excepting  her  husband  to 
accompany  her.  The  affidavit  of  Mr.  Wither- 
spoon Is  to  the  same  effect  He  adds  that, 
"Were  she  In  the  city  of  Spokane  at  presoit, 
or  on  the  10th  day  of  February,  1913,  It 
would  be  absolutely  impossible  for  Mrs. 
Toklas  to  appear  In  court  in  her  own  betialf, 
or  submit  to  any  questioning  or  ordeal  which 
might  excite  her,  or  have  any  effect  npon 
her  nervous  condition."  There  were  no  coun- 
ter affidavits,  and  upon  this  showing  the  ap- 
plication for  the  continuance  was  denied. 
Thereupon  counsel  for  the  appellants  served 
notice  npon  the  respondent  and  his  counsel 
that  they  would  renew  their  application  for 
a  continuance  "for  a  time  sufficient  to  enable 
them  to  take  the  deposition  of  Mrs.  Nathan 
Toklas,"  who  was  then  In  the  city  of  San 
Francisco,  upon  the  affidavits  to  which  we 
have  referred,  and  npon  the  affidavit  of  Mr. 
Shaw.  The  latter  affidavit  alleges  that  Vera 
T.  Broh  and  Mrs.  Toklas  were  material  wit- 
nesses for  the  appellants;  that  at  the  time 
of  making  of  the  contract  or  lease  no  one 
was  present  ^cept  Mrs.  Toklas  and  Mrs. 
Broh;  that  it  was  absolutely  necessary  that 
the  canse  be  continued  to  enable  counsel  to 
take  their  depositions  In  the  dty  of  San 
Frandsoo;  that,  without  their  presence  or 
depositions,  they  could  not  proceed  to  trial; 
that  there  were  no  other  persons  who  had 
any  knowledge  of  the  facts  or  circumstances 
attending  the  maldng  of  the  lease;  that  at  the 
time  of  the  execution  of  the  lease  It  was 
agreed  between  the  respondent  and  Mrs.  Broh 
that  the  property  was  being  leased  to  the 
Brohs,  and  that  a  part  of  the  furniture  to  be 
moved  Into  the  house  belonged  to  the  appel- 
lants; that  Mrs.  Broh  stated  to  the  respond- 
ent that  she  and  her  husband  -were  renting 
the  property,  and  that  the  appellants  were  to 
live  and  board  with  them.  The  Brohs  re- 
mained in  the  dwelling  until  January  1, 1912. 
when  they  went  to  and  have  since  remained 
In  the  state  of  California.  The  appellant 
Mra  Toklas,  on  the  advice  of  her  physician,  . 
left  the  city  of  Spokane  for  San  Francisco  on 
the  1st  day  of  February,  1913.  The  second 
application  was  heard  and  denied  on  the 
13th  day  of  February,  and  the  cause  proceed- 
ed to  trial  to  a  Jury,  with  the  result  first 
stated. 

We  think  upon  the  second  showing  the 
continuance  should  have  been  granted.  Hill 
v.  Hill,  42  Wash.  250,  84  Pac.  829;  Traynor  v. 
White,  44  Wash.  560,  87  Pac.  823;   Jaffa  v-  . 
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LiUenthal.  101  CaL  175,  36  Paa  636;  Mc- 
Maban  v.  Norick,  12  Okl.  125,  68  Fac  1047; 
Scott  V.  Whipple,  116  Ga.  211,  42  S.  E.  619. 
It  is  trae,  as  argued  by  the  respondent,  that 
the  granting  or  denying  of  an  application  for 
a  continuance  rests  in  the  sound  discretion 
of  the  trial  court  It  Is  not  to  be  overlooked, 
however,  that,  where  an  appllcatiou  is  made 
for  a  continuance  on  the  ground  of  the  ab- 
sence of  a  party  to  an  action  who  is  also  a 
material  witness  In  the  trial  of  the  cause, 
the  application  stands  upon  a  dlfterent  foot- 
ing from  an  application  based  upon  the  ab- 
sence of  witnesses  who  are  not  parties.  The 
cases  dted  support  this  view.  As  the  court 
remarked  in  JafCe  v.  Llllenthal,  It  seldom 
happens  that  a  trial  can  be  properly  bad  In 
the  absence  of  the  parties  to  the  action, 
where  the  case  is  to  be  tried  upon  oral  tes- 
timony. It  cannot  be  doubted  that  it  la  the 
right  of  the  parties  to  the  action  to  be  pres- 
ent at  the  trial  of  their  case.  As  the  Cali- 
fornia court  observed,  this  right  may,  of 
course,  be  waived,  and  should  be  held  to  be 
waived  where  the  absence  of  the  party  is 
voluntary,  and  under  circumstances  "which 
ought  not  to  Induce  a  reasonable  iuan  having 
a  due  regard  for  the  rights  and  interests  of 
others  and  of  the  public  *  *  *  to  absent 
himself."  The  object  of  all  litigation  is  to 
do  Justice  between  the  parties.  This  could 
not  be  done  in  the  case  at  bar.  The  record 
itself,  aside  from  the  afiSdavits  supporting 
the  application  for  a  continuance,  shows  that 
Mrs.  Broh  and  Mrs.  Toklas  were  the  parties 
charged  with  making  the  contract,  and  charg- 
ed with  making  the  false  representations.  It 
is  obvious,  therefore,  that  the  presence  of 
one  or  both  of  these  witnesses  or  their  dep- 
ositions was  essential  to  the  trial  of  the  case. 
Without  their  presence,  and  without  the  dep- 
ositions of  one  or  both  of  them,  the  trial 
amounted  to  little  more  than  b  judgment  by 
default. 

The  only  case  cited  by  the  respondent 
which  is  at  all  in  point  is  Puget  Sound,  etc., 
Depot  V.  Brown  Alaska  Co.,  42  Wash.  681, 
85  Pac.  671.  In  that  case  a  continuance  was 
sought  upon  the  ground  that  the  president 
and  principal  stockholder  in  the  appellant 
companies  was  then  confined  to  his  home  in 
the  city  of  New  Tork  by  illness,  and  was  un- 
able to  come  to  Seattle  to  attend  the  trial. 
The  order  denying  the  continuance  was  af- 
firmed;  the  court  saying:    "In  view  of  the 


fact  that  this  action  had  been  pending  for 
many  months,  that  two  or  more  oontinuauoes 
had  been  granted  on  the  request  of  the  ap- 
pellants, and  that  they  had  been  notified  by 
the  trial  court  that  the  hearing  would  cer- 
tainly be  proceeded  with  at  the  date  to  which 
it  was  last  continued,  and  in  the  Ught  of  all 
the  facts  shown  by  the  record  before  us,  we 
are  unable  to  say  that  the  trial  court  abused 
its  discretion." 

It  is  argued  that  the  appellants  might  have 
taken  the  deposition  of  Mrs.  Toklas  before 
she  left  the  state.  This  may  be  true.  It  la 
apparent,  however,  that  at  that  time  taer 
counsel  believed  that  his  application  for  a 
continuance  for  a  reasonable  time  for  her  to 
return  and  be  present  at  the  trial  would  be 
granted.  In  view  of  the  frequent  changes  in 
the  complaints  and  upon  the  whole  record, 
it  cannot  be  said  that  couns^  for  the  appel- 
lants failed  to  exercise  reasonable  diligence. 
We  think  the  learned  trial  court  abused  its 
discretion  in  denying  the  second  application. 

A  Joint  Judgment  was  entered  against  tbe 
appellants.  It  is  argued  tliat  it  should  have 
been  a  Judgment  against  the  community  only. 
Our  statute  (Kern.  &  BaL  Code,  i  5931)  pro- 
vides that  the  expenses  of  the  family  are 
chargeable  upon  the  property  of  both  hus- 
band and  wife,  or  either  of  them,  and  that 
in  relation  thereto  they  may  be  sued  Jointly 
or  separately. 

[2]  Although  not  suggested  In  the  briefs,  It 
seems  proper  to  observe  that  we  know  of  no 
law  which  would  authorize  a  Judgment  against 
a  husband  for  the  fraudulent  representations 
of  the  wife  in  the  absence  of  some  evidence 
tending  to  show  her  authority  to  manage  tbe 
community  affairs.  If,  however,  the  wife 
should  rent  a  dwelling  house,  and  the  hus- 
band and  wife  should  take  possession  and  oc- 
cupy It,  they  would  be  chargeable  for  tbe 
reasonable  rental  value  of  the  property.  This 
would  follow  because  the  law  would  raise  a 
promise  upon  the  part  of  both  of  them  to  pay 
tbe  reasonable  rental  value.  Tbe  record  is 
80  confused  when  checked  with  tbe  certificate 
of  tbe  court  that  we  do  not  feel  disposed  to 
finally  pass  upon  these  questions. 

The  Judgment  is  reversed  because  of  tbe 
denial  of  the  second  application  fOr  a  con- 
tinuance. 

CROW,  0.  J.,  and  CHADWICK,  EXXIS. 
and  MATK,  JJ.,  concnr. 
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<7S  Wash.  256) 

WBmVTESLD  ▼.  DAVIES,  AHcaior. 

(Supreme  Gonrt  of  WasUngtoii.    Fab.  20, 
1914.) 

1.  MURICIPAI.  COBPOKATIONB  (I  068*)— TAXA- 
TION—ST  AT  UH8— REPEAL. 

LawB  1913,  p.  274,  maUng  limit  of  taza- 
don  in  cities  under  20,000  populaUon  15  milli 
on  tlie  dollar,  and  Lewa  1918,  p.  313,  making 
tlie  limit  10  mills  in  citiea  of  the  third  class, 
are  both  general  laws,  and  the  latter,  being  ap- 
proTed  a  da;  later  than  the  former,  renders  the 
former  inoperative. 

[E4.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Cent  &g.  H  2029-2037;  Dec. 
Dig.  i  958.*] 

Z  Statutes  (J  169*)  —  Lateb  Act  at  Save 

Session— Repeal. 

The  later  of  two  conflicting  statutes  pass- 
ed at  the  same  session  prerails  over  the  earlier 
one  and  impliedly  repeals  it,  especially  where 
the  later  act  contains  an  emergency  clause. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  g  229;   Dec.  Dig.  {  159.*] 

3.  Statutes   ({   47*)  —  Constbuotion  —  Mis- 
takes—Intentiow. 

Legislative  enactments  are  not,  any  more 
than  any  other  writings,  to  be  defeated  on 
account  of  mistakes,  error,  or  omissions,  pro- 
vided the  intention  of  the  Legislature  can  be 
collected  from  the  whole  statute. 

[Eld.  Note.^For  other  cases,  see  Statutes, 
Cent.  Dig.  {  47;   Dec.  Dig.  S  47.*] 

4.  Statutes  (J  170*>— Re-enactment  of  Re- 
pealed Statutes  bt  Retebence. 

Although  section  3  of  the  act  of  1897  (Rem. 
&  Bal.  Code,  §  5131),  relating  to  limit  of  taxa- 
tion, impliedly  repealed  section  117,  subd.  U, 
of  the  act  of  1800  (Rem.  &  Bal  Code,  I  7685), 
the  re-enactment  of  the  latter.  Laws  1913,  p. 
318,  with  the  title  "An  act  amending  Hem.  & 
Bal  Code,  i  7685,  relating  to  the  powers  of 
the  city  council  of  third-class  dties,  and  de- 
claring the  act  necessary  for  the  public  peace," 
etc.,  rendered  it  law,  because  the  title  was 
broad  enough  to  give  it  validity  without  refer- 
ence to  the  former. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  {{  245,  248,  249;    Dec.  Dig.  $  170.*] 

5.  Statutes  (S  133*)  —  Auehdment  or  an 
Amended  Act. 

Although  section  3  of  the  act  of  1897 
(Rem.  &  Bal.  Code,  i  5131),  relating  to  the  Um- 
it  of  taxation,  impliedly  repealed  section  117, 
subd.  9,  of  the  act  of  1800  (Rem.  &  I3al.  Code, 
{  7685),  since  the  remainder  of  the  acts  did 
not  conflict,  the  latter  could  be  amended  and 
the  former  disregarded ;  and  therefore  Lewp 
1013,  p.  313,  is  valid,  since  the  Legislature  may 
amend  an  original  act  which  has  been  amended, 
and  disregard  the  intervening  amendatory  act. 
[Ed;  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  {  200;    Dec  Dig.  {  133.*] 

Department  1.  Appeal  from  Superior 
Court,  Snobomlsb  County;  Ralph  C.  Bell, 
Judge. 

Action  by  WUliam  Whitfield  to  restrain  T. 
D.  Davles,  as  Assessor  of  Snohomish  County, 
from  extending  certain  taxes  on  the  rolls  of 
the  county.  Decree  for  plaintiff,  and  de- 
fendant appeals.    AfBrmed. 

E.  W.  Klein,  of  Snohomish,  and  Robert  Mc- 
Murchle,  of  Everett,  for  appellant  J.  A. 
Col^nan  and  James  M.  Hogan,  both  of  Ever- 
ett, for  respondent 


GOSE,  J.  This  Is  an  action  by  a  taxpayer 
to  restrain  the  officials  of  the  county  of  Sno- 
bomlsb from  extending  upon  the  assessment 
rolls  of  the  county  any  taxes  In  excess  of 
ten  mills  on  the  dollar.  The  city  of  Snohom- 
ish assumed  the  defense  and  interposed  a 
general  demurrer  to  the  complaint  The  de- 
murrer was  overruled,  and  a  decree  was  en- 
tered in  favor  of  the  plaintiff.  The  defend- 
ant has  appealed. 

The  city  of  Snohomish  Is  a  city  of  the  third 
class.  In  October,  1913,  an  ordinance  was 
passed  and  approved  levying  a  tax  of  15 
mills  on  the  dollar  on  all  property,  real  and 
personal,  within  the  dty  subject  to  taxation 
for  the  year  1913,  for  the  payment  of  current 
expenses  of  the  city.  Tlie  point  to  be  deter- 
mined is  what  statute  controls.  A  correct 
understanding  of  this  <inestion  necessitates  a 
consideration  of  certain  conflicting  statutes. 

In  1890  the  Legislature  passed  an  act  en- 
titled "An  act  providing  for  the  organization, 
classiflcation.  Incorporation  and  government 
of  municipal  corporations,  and  declaring  an 
emergency."  In  respect  to  municipal  corpo- 
rations of  the  third  class,  it  was  enacted  (sec- 
tion 117,  subd.  9,  p.  184)  that  the  dty  council 
of  such  dty  sbaU  have  the  power  to  levy  and 
collect  annually  a  property  tax,  dassifled  as 
a  general  fund,  a  street  fund,  and  a  sewer 
fund:  "The  levy  for  all  purposes  for  any 
one  year  shall  not  exceed  one  dollar  on  each 
one  hundred  dollars  of  the  assessed  value  of 
all  real  and  personal  property  within  such 
dty."  In  1897  an  act  was  passed  (Laws  1897, 
p.  222)  entlUed,  "An  act  relating  to  the  taxes 
and  funds  of  munldpal  corporations  having 
less  than  twenty  thousand  inhabitants."  Sec- 
tion 3  of  this  act  provided  that  such  munlc- 
lpa\  corporations  shall  levy  and  collect  annu- 
ally a  property  tax  for  the  payment  of  cur- 
rent expenses,  not  exceeding  ten  mlUs  on  the 
dollar,  a  tax  for  the  payment  of  indebted- 
ness, if  any  exists,  not  exceeding  six  mills  ou 
the  dollar,  etc.  It  will  be  observed  that  this 
section  is  in  direct  conflict  with  subdivision  0 
of  section  117  of  the  act  of  1890.  Otherwise 
there  is  no  conflict  between  the  two  acts. 
Section  9  of  the  act  of  1890  Is  carried  into 
Rem.  &  Bal.  Code  as  section  7685.  Section  3 
of  the  act  of  1897  is  carried  into  the  same 
code  as  section  5131.  In  1913  (Laws  1913,  p. 
274)  an  act  was  passed  entitled  "An  act  relat- 
ing to  taxes  in  cities  and  towns  and  amend- 
ing section  5131  of  Remington  &  Ballinger's 
Annotated  Codes  and  Statutes  of  Washing- 
ton." This  statute  re-enacted  section  3  of 
the  Laws  of  1897,  section  5131  of  Rem.  &  Bal. 
Code,  and  added:  "Provided,  that  any  such 
munldpal  corporation  having  at  present  an 
existing  Indebtedness  It  may  levy  and  collect 
annually  a  property  tax  for  the  payment  of 
current  expenses,  not  exceeding  fifteen  mills 
on  the  dollar."  It  was  under  this  statute 
that  the  dty  sought  to  make  the  levy.  This 
act  was  approved  by  the  Governor  on  March 
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17,  191S.  At  the  same  session  of  tbe  LegU- 
latnre  (Laws  1913,  p.  SIS)  an  act  waa  passed 
entitled  "An  act  amending  section  768S  of 
Remington  ft  Balllnger's  Annotated  Codes 
and  Statntea  of  Washington  relating  to  tlie 
powers  of  the  city  council  of  third-class  cities 
and  declaring  the  act  necessary  for  the  im- 
mediate preservation  of  the  public  peace, 
health  and  safety,  and  providing  that  it  shall 

'  take  effect  immediately."  This  act  was  ap- 
proved Mar(±  18,  1913.  It  re-enacted  section 
117  of  Laws  of  1890,  Rem.  &  Bal.  Code,  | 
7686.  It  expressly  provides  that  "the  levy 
for  all  purposes  for  any  one  year  shall  not 
exceed  one  dollar  on  each  one  hundred  dol- 
lars of  the  assessed  value  of  all  real  and  per- 

.  sonal  property  within  such  city."  The  trial 
court  held  that  the  levy  should  have  been 
made  under  this  act. 

[1]  The  appellant  argues,  in  effect,  that  the 
act  of  March  17th  is  a  special  act  and  that 
the  act  of  March  18th  Is  a  general  act,  and 
Invokes  the  rule  that  general  acts  do  not  re- 
peal special  acts  unless  the  Intent  to  repeal 
Is  clearly  expressed  or  necessarily  implied. 
We  cannot  agree  with  counsel  that  the  act  of 
March  17th  Is  a  special  act  Both  acts  are 
general  in  their  nature.  The  act  of  March 
17th  has  reference  to  municipal  corporations 
having  lees  than  20,000  inhabitants.  The  act 
of  March  18th  has  reference  to  cities  of  the 
third  class.  The  inconsistency  of  the  acts  Is 
so  marked  that  they  cannot  operate  concur- 
rently.  One  must  yield  to  the  other. 

[2]  We  have  held  that  the  later  of  two  con- 
flicting statutes  passed  at  the  same  session  of 
the  Legislature  prevails  over  the  earlier  one, 
and  impliedly  repeals  it  Commissioners  v. 
Davies,  1  Wash.  290, '24  Pac.  B40.  We  have 
said  that  this  rule  is  peculiarly  pertinent 
where  the  later  act  contains  an  emergency 
clause.  Heilig  ▼.  Puyallup  City  Council,  7 
Wash.  29,  34  Pac.  164. 

[3]  It  is  a  recognized  rule  of  Interpretation 
that  legislative  enactments  are  not  any  more 
than  any  other  writings,  to  be  defeated  on  ac- 
count of  mistakes,  errors,  or  omissions,  pro- 
vided the  intenUon  of  the  Legislature  can  be 
collected  from  the  whole  statnte.  Harper  ▼. 
States  10»  Ala.  28, 19  South.  887. 


[4,  i]  It  is  argued,  however,  that,  inasmuch 
as  section  9  of  the  act  of  1890  is  in  conflict 
with  section  3  of  the  act  of  1897,  there  was  a 
repeal  by  implication;  hence  that  the  form« 
act  could  not  be  amended  by  reference  to  it 
or  by  reference  to  its  subject-matter,  which 
was  carried  into  the  Coda  There  are  two 
answers  to  this  contention.  The  first  Is  that 
the  title  of  the  act  of  March  18  Is  broad 
enough  to  give  the  act  validity  without  refer- 
ence to  the  title.  In  such  cases  an  erroneous 
reference  to  the  former  statute  may  be  treat- 
ed as  surplusage,  and  the  statute  becomes  in 
effect  an  independent  act  State  ex  reL 
Wolfe  ▼.  Parmenter,  50  Wash.  164,  96  Pac. 
1047,  19  L.  R.  A.  (N.  S.)  707.  The  other  an- 
swer is  that  the  Legislature  may  amend  an 
original  act  which  has  been  amended,  and 
disregard  the  intervening  amendatory  act 
Fletcher  v.  Prather,  102  CaL  413.  36  Pa&  658; 
White  V.  I.  H.  et  al.,  141  N.  X.  123,  85  N.  B. 
1092;  Harper  v.  State,  supra. 

In  the  White  Case  the  court  said:  'TThere 
is  good  reason  for  holding,  as  we  did  in  the 
Wllmerdlng  Case,  against  an  indirect  revival 
of  a  statute  once  r^)ealed,  by  a  repeal  of  the 
repealing  act;  but  none  for  holding  that  an 
enactment  however  amended  in  its  provisions 
and  however  Incorporated  in  the  amend- 
ments, may  not  be  further  amended  by  refer- 
ence to  the  statute,  in  which  it  originally  ap- 
peared." 

The  city  of  Snohomish  is  a  dty  of  the  third 
class,  and  its  council  was  limited  in  making 
the  levy  in  question  by  the  act  of  March  18, 
1918.  The  stipulation  of  facts  shows  that  Its 
financial  condition  is  such  that  it  will  be  much 
embarrassed  by  this  limitation.  That  ta.ct, 
however,  presents  a  legislative  and  not  a 
Judicial  question.  The  act  of  March  ISth  Is 
the  latest  expression  of  the  legislative  wilL 
It  contains  an  emergency  clause  which  put 
the  law  into  immediate  effect  and  the  result 
is  that  the  act  of  March  17th  never  became  a 
law. 

The  judgment  is  affirmed. 

CROW,  C.  J.,  and  ELLIS,  MAIN,  and 
CHADWICE,  JJ.,  concur. 
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FETTS  et  aL  v.  PIERCE  COUNTI  et  aL 

(Suprem*  Ooort  of  Washiagton.    F^  30, 
1914.) 

1.  Highways    (i    T8*)— Vaoatiok— D»ik»- 

DlSCLAIMKB. 

Acta  of  conntT  commiBaioBeni  in  vacatiBg 
«  road  and  permitting  its  obstruction  by  fencea 
waa  a  disclaimer  of  any  right  in  the  public  to 
use  it  as  a  public  highway. 

[Ed.  Note.— For  other  caaea,  aee  Highways, 
Cent.  Dig.  {  277:    Dec.  Dig.  |  7a*] 

2.  HionwATB  (I  7*)— Pbmobiption— Pmoos- 
BivE  Use, 

A  mere  convenient  use  of  a  road  by  suf- 
ferance of  the  owners  of  the  land  through  wtiich 
it  passed  does  not  establish  any  prescriptive 
right. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  10,  1^-14,  16, 18;  Dec.  Dig.  §  7.»] 
8w  HiOHWATB   (I   17*>— Pbkscbiption— Main- 

TBNANCB— "LAwrni.  Roads." 

A  showing  that  defendant  county  had  made 
alight  repairs  upon  a  road  dnring  22  years, 
amounting  to  only  l&GO  during  the  last  14 
years,  when  takenln  connection  ^tb  a  disclaim- 
er by  the  county  commissioners,  was  not  suffi- 
cient to  establish  a  road  under  Rem.  &  Bal. 
Code,  I  5667,  proving  that  all  public  roads, 
uaed  as  such  for  not  less  than  seven  years  and 
kept  up  at  public  expense,  shall  b«  lawful  roads. 

[Ed.  Note.— For  other  cases,  see  Highwsys, 
C«it.  Dig.  I  24:  Dec;  Dig.  f  IT.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  Goanty ;  W.  O.  Chapman,  Judge. 

Action  by  Rntb  H.  Fitts  and  husband 
against  Pierce  County  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Lorenzo  Dow,  W.  W.  Eeyes,  and  H.  O. 
Fitch,  all  of  Tacoma,  tor  appellants.  Gor- 
don &  Remann  and  A.  0.  Burmelster,  all  of 
Tacoma,  for  respondents. 

MORRIS,  J.  The  question  presented  by 
this  appeal  is  whether  or  not  there  is  a  pub- 
lic road  through  blocks  60  and  62  of  the  plat 
of  Brookdale  in  Pierce  county.  These  prem- 
ises are  a  short  distance  south  of  Tacoma, 
and  were  owned  by  respondents.  The  lower 
court  held  adversely  to  the  county's  conten- 
tion, and  it  appeals. 

The  county  relies  on  two  grounds  as  estab- 
lishing the  public  cliaracter  of  the  road :  (1) 
Prescription;  and  (2)  section  6667,  Rem.  & 
Bal.  Code,  providing  that  all  public  roads 
that  have  been  used  as.  such  for  not  less  than 
seven  years,  where  the  same  have  been  work- 
ed and  kept  up  at  public  expense,  are  de- 
clared to  be  lawful  roads.  The  material 
facts  are  these:  In  1868  there  was  a  road 
leading  south  from  Tacoma  known  as  the 
Old  Muck  road,  which  until  1891  was  the 
main  traveled  road  into  the  section  of  the 
comity  surrounding  the  premises  In  question. 
In  1881  a  plat  of  Brookdale  was  filed,  includ- 
ing the  lands  now  owned  by  respondents. 
This  plat  showed  the  usual  streets  and  alleys, 
and  provided  for  two  streets  across  blocks 
60  and  62,  the  one  on  the  north  known  as 
Elm  street,  and   the  one  on  the  south  as 


Beach  street  In  this  same  year  the  county 
commissioners,  after  proper  notice,  made  and 
entered  a  formal  order  vacating  all  roads 
within  the  boundaries  of  the  Brookdale  plat, 
including  the  road  In  question.  In  1893  Pa- 
cific avenue  was  laid  out  as  a  public  road,  and 
has  since  become  the  main  traveled  road  to 
the  section  formerly  served  by  the  Old  Muck 
road.  To  the  south  of  respondents'  premises 
Is  an  old  cemetery,  which  was  first  opened  as 
such  in  1804,  as  a  burial  ground  for  the  mem- 
bers of  a  Lutheran  congregation.  After  the 
vacation  of  the  road  in  1891,  the  memtiers  of 
this  congregation  continued  to  use  the  Muck 
road  to  reach  the  cemetery,  until  about  1909, 
when,  upon  the  petition  of  a  number  of  resi- 
dents in  that  vicinity,  Brookdale  avenue  was 
opened  up,  providing  access  to  the  cemetery, 
upon  the  ground,  as  stated  In  the  petition, 
that  no  public  road  existed  whereby  this  cem- 
etery could  be  reached.  Since  that  time  the 
evidence  discloses  that,  outside  of  the  use 
made  of  this  Old  Muck  road  in  reaching  the 
cemetery,  there  has  been  no  general  public 
use  of  the  road.  The  lower  court  has  found, 
and  the  finding  Is  sustained  by  the  record, 
that  this  use  of  the  road  to  reach  the  ceme- 
tery was  by  permission  of  the  owners  of 
these  two  blocks.  It  also  appears  that  to  the 
north  and  south  of  these  premises  this  old 
roadway  has  been  fenced  in  many  places  for 
many  years,  without  any  objection  on  the 
part  of  the  county,  or  any  claim  of  a  public 
highway.  It  also  appears  that  the  road  su- 
pervisors, save  one,  did  not  regard  the  road 
as  a  public  road  subsequent  to  1891.  It  is 
also  shown  that  the  vldnlty  of  respondents' 
premises  is  a  prairie  country,  and  that,  un- 
til the  land  was  settied  up,  roads  existed  In 
almost  every  direction;  each  landowner 
seemingly  taking  the  shortest  route  to  reach 
his  premises. 

(1,  2]  We  are  of  the  opinion  that  these 
facts,  with  others  sbown  by  the  record,  as  we 
have  not  attempted  to  refer  to  all  the  evi- 
dence, sustain  the  finding  of  the  lower  court 
that  there  was  no  prescriptive  right  to  this 
road  as  a  public  highway.  The  solemn  act 
of  the  county  commisstoners  In  1891  in  va- 
cating this  road  was  a  public  disclaimer  of 
any  right  in  the  public  to  use  this  road  as  a 
public  highway.  The  i>ermittlng  of  its  ob- 
struction to  the  north  and  to  the  south  of 
these  premises,  t>y  the  building  of  fences 
across  It,  was  also  a  recognition  of  the  fact 
that  the  county  made  no  claim  of  a  public 
highway.  In  fact,  It  Is  beyond  question  that 
any  use  of  this  road  subsequent  to  1891  was 
a  mere  convenient  use  by  the  sufferance  of 
the  owners  of  the  land  through  which  it  pass- 
ed. It  is  needless  to  say  that  such  use  docs 
not  establish  prescriptive  right  Maggs  v. 
SeatUe,  74  Wash.  323,  133  Pac.  388;  Duhl- 
strom  T.  Anderson,  66  Wash.  676,  106  Pac. 
127. 

[3]  Neither  do  we  think  the  county  has 
shown  such  use  and  maintenance  at  public 
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expense  m  to  substantiate  its  claim  of  a 
public  road  under  the  7-year  statuta  The 
only  evidence  of  any  expenditure  of  public 
money  during  the  past  14  years  is  in  the 
making  of  some  slight  repairs  to  a  plank 
bridge  over  a  small  creek  as  an  accommoda- 
tion to  the  people  who  used  the  cemetery. 
This  was  done  in  1908,  the  amount  expended 
being  S3.50.  This  work  was  done  under  or- 
ders from  the  county  commissioners  to  "fix 
it  up  as  cheap  as  I  could  because  it  was  not 
a  county  road,"  and  was  only  "for  the  people 
of  Parkland  going  to  the  cemetery."  Other 
work  was  done  in  1899  in  repairing  a  small 
bridge  .over  a  little  creek  known  as  Dry  run, 
and  in  grading  a  little  rise  south  of  the 
creek,  which  was  paid  for  out  of  county 
funds.  It  seems  to  us,  however,  that,  taking 
into  consideration  the  public  disclaimer  in 
1891,  and  the  order  to  repair  a  small  t)lank 
bridge  at  as  little  expense  as  possible,  because 
It  Was  not  regarded  as  a  county  road  In  1908, 
these  slight  repairs  during  the  past  22  years, 
only  $3.50  of  which  has  been  within  the  last 
14  years,  should  not  be  held  to  establish  a 
lawful  road  under  the  7-year  statute. 
The  Judgment  Is  affirmed. 

CROW,  C.  J.,  and  MOUNT,  FAKKER,  and 
FULLBRTON,  JJ.,  concur. 


(78  Wash.  262) 


GAGE  V.  GAGB. 


(Supreme  Court  of  Washington.    Feb.  21, 1914.) 

1.  Husband  and  Wife  (|  133*)— Compensa- 
tion FOB  Sebvices  of  Wife— Sepabate  Es- 
tate. 

In  an  action  by  a  wife  for  compensatioD 
fur  services,  evidence  held  to  warrant  a  Gnding 
that  it  was  agreed  between  plaintiff  and  her 
hasband  tbat  ber  personal  earnings  should  be- 
lon;;  to  her  separate  estate. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {$  487-494 ;   Dec.  Dig.  {  133.»] 

2.  Husband  and  Wins  (S§  126,  210*)— Sepa- 
rate Estate  of  Wifb— Riohts. 

A  husband  and  wife  may  orally  agree  that 
compensation  for  services  rendered  by  the  wife 
to  another  should  be  her  separate  property,  and 
she  may  sue  therefor. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  J|  459-464,  744,  751,  766,  774- 
782,  972;   Dec.  Dig.  {!  126,  210.*] 

3.  CoNTBACTS  (S  354*)  —  Action— Recovkbt  — 
Vebdict— Specific  Amount. 

Where  plaintiff  sued  on. an  express  con- 
tract for  "the  reasonable  value  of  services  ren- 
dered," and  named  a  specific  amount,  where 
the  contract  did  not  specify  the  compensation, 
the  jury  could  award  her  some  other  sum  than 
that  asked. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig,  S  354.»] 

4.  Appeal  and  Ebbob  (J  883*)— Chanoino 
Issues  on  the  Triai/— Acquiescence. 

Where  a  husband  and  wife  were  plaintiffs 
in  an  action  for  services  rendered  by  the  wife 
to  another,  but  at  the  trial,  on  the  motion  of 
the  pJaintiffs'  attorney,  the  husband  was  dis- 
missed from  the  case,  and  the  case  proceeded 
on  the  different  theory  that  the  earnings  were 
the  separate  property  of  the  wife,  and  the  de- 
fendant did  not  object,  but  pot  in  evidence  on 


that  question,  he  cannot  afterwards  complain  of 
the  submission  of  the  case  of  the  new  issues. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {  3611;   Dec.  Dig.  i  883.*] 

6.  Tbial  (§  258*)— Instbuotiohs— Bsgrasr— 

Necesbitt. 

Where  evidence  that  compensation  for  serv- 
ices sued  for  by  a  wife  was  her  separate  prop- 
erty was  not  disputed,  and  defendant  did  not 
request  any  instructions  on  the  property  rights 
of  a  wife,  except  a  general  oral  request  that  the 
court  instruct  upon  the  right  of  a  wife  to  sue 
alone,  and  on  the  question  of  the  creation  of 
separate  property  as  distinguished  from  com- 
munity property,  defects  in  the  instructions 
on  those  issues  could  not  be  held  error. 

[Ed.  "Note.- For  other  cases,  see  Trial,  Cent 
Dig.   Si   646,   647;     Dec.   Dig.    S  258.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County. 

Action  by  Eva  Gage  and  her  husband,  who 
was  later  dismissed  from  the  case,  against 
A.  J.  Gage.  Judgment  for  plaintifr  first 
named,  and  defendant  appeals.    Affirmed. 

Danson,  Williams  &  Danson  and  Geo.  D. 
Lantz,  all  of  Spokane,  for  appellant  Law- 
rence Jack,  of  Spokane,  for  respondent 

PARKER,  J.  The  plaintiff  seeks  recovery 
of  compensation  from  the  defendant  for  serv- 
ices which  she  claimed  she  rendered  to  him 
as  housekeeper.  Verdict  and  judgment  were 
rendered  in  favor  of  the  plaintiff,  from 
which  the  defendant  has  appealed. 

[1]  It  is  first  contended  that  the  evidence 
does  not  sustain  the  verdict  and  Judgment, 
in  that  it  does  not  warrant  the  conclusion 
that  respondent,  being  a  married  woman, 
has  the  right  to  separately  sue  for  the  com- 
pensation she  seeks,  as  her  separate  proper- 
ty. The  facts,  which  a  review  of  the  evidence 
convinces  us  the  Jury  was  warranted  in  re- 
garding as  proven  thereby,  may  be  summar- 
ized as  follows :  Respondent  is  married,  and 
has  lived  with  her  husband  at  all  times 
since  their  marriage,  which  occurred  some 
ten  years  prior  to  the  commencement  of  this 
action,  and  long  before  the  occurring  of  the 
events  here  involved.  Some  two  years  prior 
to  the  commencement  of  this  action,  she  was 
employed  by  appellant  as  housekeeper,  but 
without  any  specific  agreement  as  to  the 
amoimt  of  her  compensation.  The  employ- 
ment agreement  was  made  by  appellant  di- 
rectly with  her.  He  paid  her  sums  differing 
In  amount  from  time  to  time,  but  without 
regularity  as  to  time  of  payment  During  a 
considerable  portion  of  her  married  life,  be- 
fore her  employment  by  appellant  she  had 
been  employed  as  a  dressmaker  and  in  dry 
goods  stores,  receiving  her  own  wages,  and 
creating  the  same  as  her  separate  property, 
in  compliance  with  an  agreement  existing 
between  herself  and  husband.  She  had  been 
so  employed  In  a  dry  goods  store  for  a 
considerable  period'at  the  time  she  was  em- 
ployed by  appellaut  He  knew  that  she  was 
accustomed  to  work  for  wages  and  receiving 
the  same  as  her  own.    He  is  a  brother  of 
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ber  husband.  Both  she  and  ber  husband  tes- 
tlfled  that  they  had  an  agreement  that  she 
should  receive  and  treat  all  of  her  personal 
'arolngs  as  her  separate  property.  Her  hus- 
band was  a  record  party  plaintiff  to  this  ac- 
Jon  up  to  the  time  of  the  trial,  but  the  trial 
jroceeded,  and  evidence  on  her  behalf  was 
jitroduced  upon  the  theory  that  she  was 
;lalmlng  compensation  due  her  from  appel- 
ant as  her  separate  property,  the  testimony 
)f  her  husband  going  to  support  that  conten- 
ion.  The  evidence  tending  to  so  show  waa 
lot  objected  to  by  counsel  for  appellant  upon 
he  ground  that  it  was  not  within  the  issues 
mder  the .  pleadings,  though  such  Issue  was 
lot,  in  facit,  presented  In  the  pleadings.  The 
ssues  having,  without  objection,  been  thus 
omewhat  changed  from  those  raised  in  the 
ormal  pleadings,  after  the  close  of  the  evl- 
lence  produced  In  behalf  of  the  respondent, 
ler  husband  was  dismissed  from  the  case, 
n  motion  of  her  attorney.  The  trial  Judge 
ben  remarked :  "The  issues,-  as  I  now  under* 
tand,  are  clear  cut  as  to  whether  or  not  a 
ontract  was  made  between  Mrs.  Gage  and 
be  defendant  in  this  case,  and  whether  or 
ot  it  was  separate  property."  Counsel  for 
ppellant  proceeded  with  the  introduction  of 
vldence  upon  this  theory. 

[2]  In  view  of  the  Issues  having  assumed 
tjls  form  without  objection,  and  the  testl- 
lony  of  both  respondent  and  her  husband 
bowing  that  an  agreement  existed  between 
lem  that  her  personal  earnings  should  be 
er  separate  property,  which  testimony  was 
ndlsputed,  it  seems  to  us  that  it  might  well 
e  argued  that  the  court  could  bare  decided, 
s  a  matter  of  law,  that  whatever  was  due  to 
jspondent  from  appellant  as  her  i>er8onal 
irnlngs  was  her  separate  property.  That 
ich  an  agreement  may  be  lawfully  made 
rally  between  husband  and  wife  has  been 
eld  by  this  court  In  Take  v.  Pugh,  13  Wash. 
i,  42  Pac.  528,  62  Am.  St  Rep.  17,  and  Dob- 
tns  T.  Dexter  Horton  &  Ck>.,  82  Wash.  423, 
13  Pac.  1088,  both  of  which  cases  Involved 
^rsonal  earnings  of  the  wife  and  the  ques- 
on  of  the  same  becoming  her  separate  prop- 
-ty  even  as  against  the  rights  of  creditors. 
;  is  worthy  of  note  that  there  are  no  rights 
:  creditors,  either  community  or  separate, 
^re  involved,  which  would  seem  to  place 
ispondent's  separate  property  rights  upon 
''en  a  firmer  foundation  than  the  wife's 
ghts  were  in  either  of  those  cases.  We  are 
early  of  the  opinion  that  the  Jury  was  war- 
mted  in  concluding,  as  it  must  have  done 

arriving  at  its  verdict,  that  whatever  was 
le  to  respondent  was  her  separate  property. 
[3]  It  is  contended  that  the  record  shows 
at  the  amount  of  the  verdict  rendered  by 
e  jury  was  erroneous,  In  view  of  the  issues, 
I  to  the  contract  and  the  amount  claimed 
'  respondent  in  her  complaint  It  is  true 
at  the  amount  claimed  In  her  complaint 
as  $1,846,  and  the  amount  awarded  her  by 
e  Jury  was  |560  only.  Counsel  Invoke  the 
lie  as  stated  in  38  Cya  pw  1846t  as  follows: 


"Where  the  liability  of  defendant  is  estab- 
lished, and  the  compensation  to  which  plain- 
tiff Is  entitled  is  measured  by  a  fixed  and  nn- 
controverted  sum,  or  where  the  damages  are 
fixed  or  liquidated,  the  verdict  should  either 
be  for  the  amount  sued  for,  or  in  favor  of  de- 
fendant" This  rule,  however,  is  not  applica- 
ble here,  because,  while  there  was  a  contract 
of  employment  between  respondent  and  ap- 
pellant there  was  no  specific  agreement 
therein  as  to  the  amount  of  her  compensa- 
tion; hence,  so  far  as  the  amount  is  concern- 
ed, it  became  a  question  of  reasonable  com- 
pensation. No  specific  agreement  was  al- 
leged as  to  amount,  but  the  amount  claimed 
was  alleged  to  be  the  reasonable  value  of  the 
services  rendered.  The  mere  fact  that  the 
jury  found  less  than  she  claimed,  of  course, 
did  not  render  the  verdict  erroneous.  Our 
attention  is  called  to  the  decision  of  this 
court  in  Frost  v.  Alnslle  Lumber  Co.,  3 
Wash.  241,  28  Pac.  354,  915.  As  we  read  that 
decision,  no  question  was  Involved  therein 
as  to  the  making  of  the  contract  nor  as  to 
the  amount  of  the  purchase  price,  nor  as  to 
the  balance  due  thereon,  if  any ;  the  defense 
being  rested  upon  the  purchaser's  right  to 
rescind  the  contract  The  verdict  in  that 
case  necessarily  had  to  be  for  the  whole 
amount  claimed  or  nothing.  We  cannot  dis- 
turb the  verdict  upon  this  ground  of  conten- 
tion. 

It  is  contended  that  the  court  erroneously 
denied  appellant's  motion  for  a  new  trial,  in 
so  far  as  It  rested  upon  newly  discovered 
evidence.  We  deem  it  a  sufficient  answer  to 
this  contention  to  say  that  we  have  carefully 
read  the  affidavits  and  counter  affidavits  re- 
lating to  the  evidence  claimed  to  be  newly 
discovered,  and  that  the  confilct  therein  as 
to  the  truth  of  the  claimed  new  evidence  is 
such  as  to  convince  us  that  the  trial  court 
did  not  abuse  its  discretion  in  denying  the 
motion,  In  so  far  as  it  was  based  upon  that 
ground. 

[4]  Some  contention  is  made  that  the  court 
failed  to  properly  Instruct  the  jury  as  to  the 
Issues  of  the  case.  When  the  time  for  In- 
structing the  Jury  arrived,  the  trial  Judge 
asked  counsel  for  appellant:  "Have  you  any 
request  for  instructions?"  To  which  he  an- 
swered :  "I  don't  think  I  will  make  any  for- 
mal request  for  Instructions  only  that  your 
honor  instruct  the  jury  upon  the  Issues  in 
the  case.  •  •  *  I  think  your  honor  must 
instruct  them  upon  the  right  of  Mrs.  Gage 
to  maintain  the  action  alone,  the  question  of 
the  creation  of  the  separate  property  as  dis- 
tinguished from  community  property,  and  the 
question  of  contract"  No  other  requests 
were  made.  Thereupon  the  court  stated  to 
the  jury  the  issues  Involved,  including  the 
question  of  the  existence  of  an  agreement 
between  respondent  and  her  husband  that 
her  personal  earnings  should  be  her  separate 
property,  the  issues  being  fully  stated  as 
though  respondent's  husband  had  never  been 
a  party  plaintiff.    W«  think  the  Issues  were 
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fairly  stated  to  the  Jnry  In  view  of  tbe  evi- 
dence admitted  without  objection  changing 
the  iBsnes  from  those  strictly  within  the  for- 
mal pleadings. 

[6]  Complaint  la  also  made  that  the  court 
did  not  properly  instruct  the  Jury  npon  the 
law  touching  respondentia  right  to  maintain 
the  action  separately  and  as  to  her  personal 
earnings  being  her  separate  property.  The 
instructions  given,  and  also  the  want  of  ad- 
ditional instructions  touching  the  law  as  to 
respondent's  separate  property  rights,  might 
be  subject  to  criticism  here,  in  the  absence 
of  the  uncontradicted  testimony  of  respond- 
ent and  her  husband,  touching  their  separate 
prolperty  agreement  In  the  light  of  this  tes- 
timony and  the  general  nature  of  the  oral  re- 
quests for  instructions,  it  seems  clear  to  us 
that,  whatever  error  there  may  have  been  in 
stating  or  failing  to  state  the  law  rpon  these 
questions,  such  error  was  not  prejudicial  to 
appellant  We  are  of  the  opinion  that  ap- 
pellant has  had  a  fair  trial  npon  Issues  which 
were  well  understood  by  counsel  at  the  trial, 
though  different  from  Utose  found  in  the  for- 
mal pleadings. 

The  Judgment  la  afDimed. 

CROW,  a  J.,  and  FULLBRTON,  MOR- 
RIS, and  MOUNT,  JX,  concar. 


(78  Wash.   233) 

BAKEIR  T.  SHAW  et  nz. 
(Supreme  (3ourt  of  Washington.    Feb.  20, 1014.) 

1.  SALBS  (I  404*)— CONTKACTS— Bbeach. 

If  one  contracts  to  sell  specific  personal 
property  to  another  and  breaches  his  contract, 
ne  IS  liable  in  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1146;   Dec.  Dig.  |  404.»] 

2.  Sai.ES  (I  418*)  — AoiioNB  roB  Bbeach  — 
'  Dahagks. 

One  who  buys  property  to  resell  is  entitled, 
upon  breach  of  contract,  to  recover  for  tbe  loss 
01  Us  bargain ;  and  hence,  where  defendants 
breached  a  contract  to  sell  a  going  coffee  busi- 
ness, it  is  no  defense  to  an  action  for  damages 
for  breach  that  the  goods  were  not  worth  the 
wholesale  price  at  which  they  were  to  be  sold, 
it  appearing  that  they  were  to  be  resold  at  re- 
tail at  an  advance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  1174-1201;   Dec.  Dig.  |  4ia*] 

3.  Sales  (|  417*)  —  Aotiorb  fob  Bbeach  — 
DAMAass. 

In  an  action  for  breach  of  a  contract  for 
the  sale  of  a  going  business,  evidence  held  suffi- 
cient to  show  that  the  plaintiff  was  damaged  to 
the  sum  of  $5,755. 

[Ed.  Note.— For  other  cases,  see  Sales,  C!ent 
Dig.  I  1173;   Dec.  Dig.  I  417.*] 

4.  Abbitration  and  Awabd  (|  81*)— Effect 
OF  Abbitbation. 

Where  defendants  breached  their  contract 

to  sell  plaintiff  a  going  busineasj  together  with 
tbe  lease  of  the  premises  in  which  it  was  car- 
ried on,  the  value  of  which  was  to  be  settled  by 
arbitration,  tbe  award  of  tlie  arbitration  deter- 
mines tbe  value  of  tbe  lease;  and  hence  no 
damages  can  be  recovered  for  the  difference  be- 


tween the  award  of  the  arbitrators  and  tbe 

amount  of  rent  reserved. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  ||  428-^38;    Dec.  Dig. 

Department  1.  Appeal  from  Superior 
(Jourt  King  County ;  John  M.  Ralston,  Judge. 

Action  by  E.  H.  Baker  against  J.  N.  Sliaw 
and  wife.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Reversed,  and  Judgment 
entered  for  plaintiff. 

Trefethen  &  Grinstead,  of  Seattle,  for  ap- 
pellant Howard  Waterman,  of  Seattle,  for 
respond^its. 

PER  CnjRIAM.  In  Baker  v.  Shaw,  68 
Wash.  99,  122  Pac.  611,  this  court  held  that 
plaintiff  was  entitled  to  recover  damages  for 
a  breach  of  tbe  contract  therein  set  out  We 
there  said:  "The  record. convinces  us  that 
respondents,  for  some  reason  not  disclosed 
by  the  evidence,  changed  their  minds,  and 
concluded  they  did  not  want  to  complete  the 
sale;  tliat  appellant  was  at  aU  times  ready. 
willing,  and  able  to  close  the  deal,  but*  that 
without  fault  on  his  part  be  was  prevented 
by  respondents'  wrongful  acts  from  so  do- 
ing." Ui>on  remand  the  case  was  tried  be- 
fore the  court  without  a  Jury.  A  Judgment 
in  favor  of  the  defendants  was  made  and 
entered.  Plaintiff  has  again  appealed,  claim- 
ing a  loss  of  profits  aggregating  about  $40,- 
000,  the  loss  of  the  value  of  a  lease  on  the 
property  occupied,  and  a  loss  of  the  good 
will  of  the  business. 

[1]  It  is  a  primary  rule  of  law  that,  if  one 
contracts  to  sell  siiecific  personal  property 
to  another  and  breaches  his  contract  he  is 
liable  in  damages.  This  rule  is  admitted. 
The  trial  court  found  for  the  plaintiff  in  the 
sum  of  $1  as  nominal  damages. 

[2,3]  Both  sides  seem  to  be  agreed  upon 
this  proposition  that  the  value  of  the  stock 
of  the  corporation.  Commercial  Importing 
Company,  defendants  being  in  law,  the  com- 
pany, Is  the  net  value  of  its  property. 

The  defendants  have  nndertaken  to  meet 
the  presumption  of  damages  flowing  from 
the  breach  of  their  contract  with  testimony 
tending  to  show  that  tbe  property  sold  was 
not  of  the  value  evidenced  by  the  invoices; 
that  the  success  of  the  business  bad  been  due 
to,  and  would  be  dependent  in  the  future  up- 
on, Shaw's  personality;'  that  the  plaintiff 
was  not  possessed  of  sufficient  business  abil- 
ity to  successfully  maintain  himself  against 
the  existing  competition  in  the  coffee  and 
spice  trade  in  the  city  of  Seattle ;  and,  final- 
ly, that  plaintiff,  although  the  evidence  la 
uncontradicted  that  he  would  have  been  able 
to  pay  the  price  agreed  upon,  had  not  suffi- 
cient capital  to  maintain  the  business  In  a 
profitable  way. 

It  seems  to  us  that  these  defenses  are  not 
sound  either  in  fact  or  in  law.  Having  de- 
nied plaintiff  the  opportunity  to  offer  the 
goods  for  sale,  defendants  cannot  be  beard 
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to  Bay  tbat  they  could  not  have  been  sold  at 
a  itrofit  The  goods  were  mostly  staple  artl- 
<de8  of  daUy  consumption  by  the  great  mass 
of  the  American  people.  They  hare  a  place 
In  the  market  and  are  In  constant  deoutnd, 
and  we  may  Judicially  notioe  the  fact  that 
there  is  a  difference  between  the  wholesale 
price  of  such  goods  and  tlie  price  on  resale 
in  the  market  contemplated  by  the  parties. 
Defendant  seems  to  proceed  upon  the  as- 
sumption that,  iaasmnch  as  he  has  testified 
that  the  goods  were  not  worth  the  invoice 
price,  or,  as  his  counsel  puts  it,  defendants 
made  a  good  bargain  for  themselves,  there 
can  be  no  recovery.  To  so  hold  would  be  to 
assume  that  plaintiff  contracted  for  the 
goods  intending  to  leave  them  upon  the  sheU. 
The  mere  statement  of  this  premise  refutes 
the  argumoit  of  the  defendant!  in  this  re- 
spect. 

It  is  fundamental  that  one  who  buys  to  re- 
sell is  entitled,  upon  a  breach  of  the  contract, 
to  recover  for  the  loss  of  his  bargain.  This' 
court  has  so  held  (Lilly  v.  liUly,  Bogardus  A 
Co.,  89  Wash.  337,  81  Vaa  862 ;  Sedro  Veneer 
Go.  V.  Ewapie,  62  Wash.  385,  113  Pac.  1100; 
Sutherland  <«  Damages  [3d  Ed.]  |  662;  35 
Gyc.  644) ;  the  only  limitation  being  that 
the  damages  wore  within  the  contemplation 
of  the  parties,  and  can  be  estimated  with 
reasonable  certainty.  This  rule  is  peculiarly 
pertinent  bete,  for  plaintiff  was  buying  an 
established  business  and  not  goods  merely. 
"Where  the  plaintiff  purchased,  not  merely 
the  good  will  attached  to  the  premises  trans- 
ferred, bat  the  property  and  good  will  of  the 
business  and  the  exclusive  right  to  use  a 
trade-mark,  it  was  held  that  proof  of  the 
damages  resulting  from  a  breach  need  not  be 
made  by  showing  specific  loss  of  business  and 
profits  as  of  a  bill  of  particulars  of  his  in- 
juries. In  such  a  case  the  wrong  done  by 
the  vendor  is  a  willful  one,  and  the  case  Is 
such  as  he  has  chosen  to  make  it ;  hence  his 
Is  the  loss  which  may  arise  from  the  uncer- 
tainty perta4xilng  to  the  nature  of  it  and  the 
dlfilculty  of  accurately  estimating  the  results 
of  his  own  wrongful  act."  Sutherland  on 
Damages,  voL  3  (3d  Ed.)  66& 

The^record  in  this  case  is  long  and  very 
much  Involved.     Plaintiff  contracted  to  buy 


the  stock  of  goods  belonging  to  the  defend 
ants.  He  bought  a  way-going  business,  it 
was  understood  by  the  parties  that  the  busi- 
ness would  continue.  The  contract  price  of 
the  goods  was  the  wholesale  or  invoice  price. 
It  was  understood  and  within  the  contempla- 
tion of  the  iMirtles  that  the  goods  so  pur- 
chased would  be  sold  In  the  retail  market 
The  measure  of  plaintUTs  damage,  then.  Is 
the  difference  between  the  price  contracted 
to  be  paid  and  the  retail  price  at  the  time  of 
the  breach.  Taking  the  case  by  its  four 
comers,  the  evidence  sustains  us  in  saying 
that  the  business  was  well  established  and  a 
profitable  one;  that  defendants  having 
breached,  their  contract,  cannot  be  heard  to 
say  that  plaintiff  could  not  have  disposed  of 
the  goods  at  a  profit ;  that  a  fair  net  profit 
upon  the  goods  sold  would  have  been  not  less 
than  16  per  cent  of  the  total  value,  or  $5,- 
765.20.  We  therefore  find  that  plalnUff  U 
entitled  to  recover  this  sum,  with  Interest  at 
the  legal  rate  from  the  time  of  the  breach. 

[4]  Plaintiff  is  not  entitled  to  recover  for 
the  loss  of  the  lease.  It  was  agreed  that  the 
value  of  the  lease  should  be  settled  by  arbi- 
tration. This  was  done.  Plaintiff  would 
have  had  to  pay  the  amount  fixed  by  the  ar- 
bitrator and  is  therefore  not  entitled  to  re- 
cover any  difference  between  the  rent  reserv- 
ed and  the  amount  so  fixed.  He  has  not 
suffered  any  loss  on  this  item. 

In  respect  to  the  claim  for  damages  for 
loss  of  the  good  will  of  the  business,  we 
deem  it  sufficient  to  say  that,  in  allowing  a 
profit  for  selling  the  goods  at  retail,  the  good 
will  of  the  business  has  to  that  extent  been 
marketed.  In  view  of  this  fact,  and  the 
further  fact  tbat  the  respondent  only  agreed 
to  remain  out  of  business  for  a  period  of  two 
years,  the  majority  of  the  court  are  of  the 
opinion  that  a  further  allowance  in  respect 
to  this  item  would  be  speculative  and  con- 
jecturaL 

This  decision  will  be  unsatisfactory  to 
both  the  plaintiff  and  defendants.  This  case 
has  been  long  continued,  and  it  has  been  ex- 
tremely difficult  We  have,  in  some  degree, 
yielded  our  Judgment  one  to  the  other,  be- 
lieving that,  in  the  main,  justice  wUl  be  done 
by  ending  this  piece  of  litigation. 
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(78  Wash.  ZO) 

-  BAKER  tt  al.  t.  MUBREY  et  nx. 
(Supreme  Court  of  Washington.    Feb.  20, 1014.) 

1.  Husband  and  Wife  (J  2^4•)— Community 
Propebtt  — AcquiBXD  Without  Wife's 
Consent. 

Under  Rem.  &  Bal.  Cod^  {  5917,  providias 
that  property  acquired  after  marriage  is  com- 
munity property,  the  mere  fact  that  a  wife 
objected  to  the  purchase  of  certain  land,  and 
refused  to  sign  a  contract  therefor,  which  was 
to  be  paid  for  in  installments,  would  not  ren- 
der such  contract  the  separate  property  of  the 
husband. 

[Ed.  Note. — ^For  other  cases,  see  Husl>and  and 
Wife,  Cent  Dig.  Sf  897-899 ;  Dec.  Dig.  {  254.*] 

2.  ASSMNMINTS    (i   27*)— CONTBACT  TOB  SALE 

OP  Lands— AssioNMENT  to  Secure  a  Debt. 

A  vendor  of  land  may  assign  all  his  rights 

under  a  contract  for  the  sale  thereof  as  security 

for  a  debt,  and  the  assignee  can  enforce  the 

same. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  f  40 ;   Dec  Dig.  i  27.*] 

Fullerton,  J.,  dissenting. 

Dei>artinent  2.  Appeal  from  Superior  Court, 
Pierce  County;  C.  M.  Easterday,  Jud^e. 

Action  by  F.  W.  Baker  and  others  against 
M.  E.  Murrey  and  wife.  Judgment  for  plain- 
tilTs,  and  defendants  appeal.    Affirmed. 

J.  W.  A.  Nichols,  of  Tacoma,  for  api)eUants. 

MOUNT,  J.  On  July  20,  1909,  the  Puget 
Sound  Land  Development  Company,  a  cor^ 
poration,  entered  Into  a  written  contract 
with  M.  B.  Murrey,  by  which  that  corpora- 
tion agreed  to  sell  to  Mr.  Murrey  certain 
real  estate  for  the  price  of  $5,400.  The  con- 
tract provided  that  the  purchase  price  should 
be  paid  in  Installments.  It  also  provided 
that  time  was  of  the  essence  of  the  contract, 
and,  in  case  of  the  failure  of  the  vendee  to 
make  the  payments,  the  vendor,  at  its  elec- 
tion, might  terminate  the  contract,  and  for- 
feit all  payments  made  thereon.  At  that  time 
M.  E.  Murrey  was  married  and  living  with 
his  wife.  Mrs.  Murrey  declined  to  sign  and 
objected  to  her  husband  entering  into  the 
contract.  When  the  contract  was  executed, 
Mr.  Murrey  paid  to  the  vendor  in  accordance 
with  the  terms  of  the  contract  $1,074.  It  is 
conceded  that  this  money  was  the  community 
funds  of  Murrey  and  wife.  Thereafter,  on 
February  23,  1910,  the  Puget  Sound  Land 
Development  Company  assigned  all  its  right, 
title,  and  Interest  under  the  contract  to  F. 
W.  Baker  and  wife  and  F.  D.  Black  and 
wife.  After  the  assignment  of  the  contract, 
Mr.  Murrey  continued  to  make  payments  un- 
til he  had  paid  something  over  $2,000  there- 
on. He  then  neglected  or  refused  to  make 
further  payments,  when  this  action  was 
brought  by  Baker  and  wife  and  Black  and 
wife  to  recover  the  entire  unpaid  balance  up- 
on the  contract  The  cause  was  tried  to  the 
court  and  a  Jury.  At  the  conclusion  of  the  ev- 
idence, which  shows  the  tacts  above  stated, 
the  court  concluded  that  the  only  question  in 
the  case  was  one  of  law,  to  wit,  whether  the . 


contract  could  be  enforced  against  the  com- 
munity of  Murrey  and  wife,  and  therefore 
dismissed  the  Jury,  holding  that  the  pl&ln- 
tiffs  could  maintain  their  action  against  the 
community  of  Murrey  and  wife.  Judgment 
was  thereupon  entered  In  favor  of  the  plain- 
tiffs for  the  amount  due  at  that  time  under 
the  contract  The  defendants.  Murrey  and 
wife,  have  appealed  from  that  Judgment 

Two  Questions  are  presented  by  the  appel- 
lants upon  the  brief:  First,  did  these  appel- 
lants as  a  community  enter  Into  the  contract 
sued  upon?  and,  second,  are  the  respondents 
the  owners  of  the  contract  and  the  land  sold- 
so  as  to  enable  them  to  maintain  the  ac- 

UOQ? 

[1]  It  Is  argued  by  the  appellants  that,  be- 
cause the  contract  was  signed  by  M.  B.  Mur- 
rey only,  and  because  Mrs.  Murrey  objected- 
to  her  husband  entering  Into  the  contract, 
that  therefore  the  contract  was  the  separate 
obligation  of  the  husband,  and  the  communi- 
ty is  not  twund  thereby.  This  Is  the  sub- 
stance of  the  argument  of  the  appellant 

The  statute  provides  (Rem.  &  Bal.  Code,  { 
6917)  that:  "Property,  not  acquired  or  owned 
as  prescribed  In  the  next  two  preceding  sec- 
tions, acquired  after  marriage  by  either  hus- 
band or  wife,  or  both,  is  community  property. 
The  husband  shall  have  the  management  and- 
control  of  community  personal  property,  with 
a  like  power  of  disposition  as  he  has  of  Ms- 
separate  personal  property,  except  he  shall 
not  devise  by  will  more  than  one-half  there- 
of." 

The  two  preceding  sections  referred  to  pro- 
vide that  property  acquired  by  either  the  hus- 
band or  the  wife  before  marriage  or  after- 
wards, by  gift,  bequest,  devise,  or  descent,  1» 
the  separate  proi)erty  of  the  husband  or  wife 
so  acquiring  such  property.  All  other  prop- 
erty Is  made  community  property  by  the  pro- 
visions of  section  5917,  supra. 

It  is  conceded  In  this  case  that  the  am>el- 
lant  M.  E.  Murrey  entered  into  this  contract 
It  Is  also  conceded  upon  the  record  that  the 
first  payment  of  $1,074  was  made  from  com- 
munity funds.  It  Is  also  admitted  ui>on  the- 
record  that  all  the  property  belonging  tO' 
Murrey  and  wife  was  acquired  by  them  after 
their  marriage.  It  Is  plain,  therefore,  that 
this  contract,  whether  considered  as  person- 
alty or  realty,  is  community  property  under 
the  statute,  unless  the  mere  fact  that  Mrs. 
Murrey  objected  to  the  purchase  of  the  prop- 
erty or  to  the  contract  entered  into  by  Mr. 
Murrey  makes  It  the  separate  property  of  the 
husband.  We  are  satisfied  that  such  objec- 
tion of  the  wife  does  not  change  the  charac- 
ter of  the  property  acquired.  This  Is  plain,, 
we  think,  from  the  statute  above  quoted. 

In  the  case  of  McDonough  v.  Craig,  10 
Wash.  239,  38  Pac.  1034,  where  a  suit  was 
brought  upon  promissory  notes  executed  by 
the  husband  in  the  prosecution  of  community- 
business,  this  court  said:  "There  are  but  two 
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-questions  of  substance  which  seem  to  ns  to 
be  InrolTed  In  the  dedalon  of  this  case;  one 
4s  as  to  whether  or  not  the  community  prop- 
erty Is  liable  for  a  debt  Incurred  for  Its  ben- 
«flt  by  the  husband  alone,  and  the  other  Is  as 
to  the  effect  upon  the  status  of  such  debt  of 
the  giving  of  a  negotiable  promissory  note 
therefor  by  the  husband  in  his  own  name. 
*  *  *  In  onr  opinion  the  first  Question 
above  stated  has  been  settled  by  the  deci- 
sions of  tids  coart  In  the  case  of  Oregon 
Imp.  Co.  T.  Sagmelster,  4  Wash.  710,  30  Pac. 
1058  [19  L.  R.  A.  233],  we  held  that  commu- 
nity property  could  be  sold  upon  a  Judgment 
against  the  husband,  rendered  for  an  indebt- 
edness incurred  by  the  husband  by  reason  of 
losses  In  business  In  which  he  was  engaged, 
with  which  the  wife  had  no  connection  fur- 
ther than  that  cast  upon  her,  by  the  law,  as  a 
member  of  the  community.  •  *  •  A  fur- 
ther consideration  of  the  question  has  con- 
firmed our  convictions  that  everything  right- 
fully done  by  the  husband  will  be  presumed 
to  have  been  done  In  the  interest  of  the  com- 
munity, and  that  such  presumption  will  ob- 
tain, unless  it  la  made  affirmatively  to  ap- 
pear that  the  transaction  in  question  related 
to  his  separate  property.  •  *  •  Under 
the  law  as  established  by  that  case,  it  must 
be  held  that  any  liability  incurred  by  the 
husband  In  the  prosecution  of  any  business 
is  prima  facie  a  charge  against  the  commu- 
nity, and  that  the  presumption  to  that  ef- 
fect will  continue  in  force  until  It  is  over- 
thrown by  proof  that  such  liability  was  not 
incurred  in  any  business  of  which  the  com- 
munity would  have  had  the  benefit,  if  profit 
had  been  realized  therefrom." 

In  Ballard  v.  Slyfleld,  47  Wash.  174,  91 
Pac.  642,  we  said:  "Property  acquired  by 
purchase  during  the  marriage  Is  presumed  to 
be  community  property,  and  the  burden  rests 
upon  the  spouse  asserting  its  separate  char- 
acter to  establish  his  or  her  claim  by  clear 
and  satisfactory  proof." 

And  in  Graves  v.  Graves,  48  Wash.  664,  94 
Pac.  481,  where  property  was  acquired  by  the 
community,  and  improved  with  community 
funds  earned  after  marriage,  wo  held  that 
such  property  was  community  property,  and 
that  an  oral  agreement  that  such  property 
might  be  held  as  separate  property  by  one  of 
the  spouses  did  not  change  the  character 
which  the  law  gave  to  the  property.  See, 
also,  Denny  v.  Schwabacher,  64  Wash,  689, 
104  Pac.  137,  132  Am.  St  Rep.  1140. 

We  think  the  rule  In  these  cases  clearly 
fixes  the  character  of  this  contract,  even 
though  signed  by  the  husband  alone,  because 
it  cannot  be  reasonably  argued  that  this 
property  was  not  acquired  for  the  benefit  of 
the  community.  If  the  purchase  price  had 
tieen  paid,  or  shall  be  paid  In  the  future, 
there  can  be  no  doubt  that  the  property  when 
acquired  will  be  the  community  real  estate  of 
the  appellants.    Aai  there  can  be  no  doubt 


that,  when  Mr.  Murrey  altered  Into  the  con- 
tract against  the  protests  of  his  wife,  be  did 
so  with  the  conviction  that  the  contract  was 
a  good  Investment  for  the  community.  Un- 
der the  statute  he  has  the  management  and 
control  of  the  personal  property.  He  had  in 
his  possession  $1,074  of  community  funds, 
which  he  desired  to  invest  in  tills  real  estate. 
His  wife  objected.  But  he  persisted  In  his 
desire,  and  purchased  the  property.  He  had 
a  right  to  do  so  under  the'  statute  which 
gives  him  the  management  and  control  of 
the  personal  property.  It  will  not  do  to  say 
that,  where  one  member  of  the  community 
uses  community  funds  against  the  wishes  of 
the  other  member  of  the  community,  and 
makes  an  investment,  a  mere  objection  of  the 
other  makes  the  property  acquired  the  sep- 
arate property  of  the  one  making  the  invest- 
ment And  yet,  if  the  contention  of  the  ap- 
pellants is  sustained  in  this  case,  that  would 
l>e  the  result,  for  it  is  argued  that  because 
Mrs.  Murrey  objected  to  the  contract  it  be- 
came the  separate  contract  and  liability  of 
her  husband. 

No  authorities  from  this  court  are  cited  by 
the  appellants  to  sustain  this  position,  ex- 
cept the  case  of  Brookman  v.  State  Insur- 
ance Co.  of  Oregon,  18  Wash.  309,  51  Pac. 
396.  That  was  a  case  where  there  was  a 
question  of  fact  to  go  to  the  Jury  whether  a 
lease  of  property  by  a  married  woman  l>e- 
came  her  separate  property.  Evidently  in 
that  case  there  was  evidence  which  tended 
to  show  at  least  that  the  wife  had  a  sepa- 
rate estate,  and  that  she  was  dealing  with 
her  separate  property,  and  made  the  lease 
for  the  benefit  of  her  separate  property,  and 
not  for  the  community.  There  is  no  such 
contention  in  this  case,  and  there  is  no  evi- 
dence of  the  fact  that  Mr.  Murrey  purchased 
or  dealt  with  this  property  as  his  separate 
property.  The  evidence  is  conclusive  that 
the  contract  was  made  for  the  benefit  of  the 
community,  and  was  a  community  obligation. 
So  that  case  has  no  bearing  upon  this  one. 

[2]  It  is  next  argued  by  the  appellant  that 
the  assignees  had  no  right  to  maintain  (tils 
action,  because  this  contract  was  assigned  to 
the  respondents  as  security  for  a  debt.  No 
authorities  are  dted  to  sustain  this  position. 
We  have  held  to  the  contrary,  and  the  gen- 
eral rule  is  that  a  vendor  has  a  right  to  as- 
sign his  rights  under  such  a  contract  so  as 
to  entitle  the  assignee  to  enforce  the  same. 
Big  Bend  Land  Co.  t.  Hutchings,  71  Wash. 
345,  128  Pac.  652. 

We  are  satisfied,  therefore,  that  the  trial 
court  was  right  in  his  conclusions.  The  Judg- 
ment is  affirmed.  The  respondents  have  made 
no  appearance  in  this  court;  therefore  no 
costs  will  be  taxed  in  their  favor. 

CROW,  0.  J.,  and  MORRIS  and  PARKER. 
JJ.,  concur.    FULLERTON,  J.,  dissents. 
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SBATTUD  BIJ:CTRIG  CX).  t.  GITr  OF 

SEATTLE  et  aL 
(Supreme  Court  of  Wasbington.   Feb.  20, 1014.) 

1.  MUNICIPAI.  Ck>BP0]tATI0n8  (|  682*)— POWXB 
or    COBPOBATIONS. 

Under  Const  art  11,  |  10,  deelarinK  that 
citiea  claiming  more  than  20,000  inhabttanta 
shall  be  permitted  to  form  a  charter  for  its 
own  government,  and  section  11  declaring  that 
an7  mnnicipality  may  make  and  enforce,  within 
itp  limits,  all  local  police,  sanitary,  and  other 
regulations  not'  in  conflict  with  General  Laws, 
the  right  of  a  city  to  the  exercise  of  police  pow- 
er over  a  particular  subject-matter  ceases  when 
the  state  acts  upon  the  subject-matter,  unless 
there  is  room  for  the  exercise  of  concnrrent  Jn- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  1311-1314;  Dec: 
D1|^J692.•] 

2.  MmnczPXL  Cobpobationb  (|  892*)— Powsb 

OF   MURICrPAI.  COHPOBATIOir. 

Public  Service  Commission  Law  (Law  1911, 
e.  117)  declares  that  the  term  "common  carrier 
shall  Include  street  railroads;  that  the  term 
"transi>ortation  of  i>er8ons"  includes  any  service 
in  connection  with  the  carriage  of  persons,  the 
term  "service"  being  used  in  its  broadest  sense ; 
that  whenever  the  Public  Service  Commission 
shall  find  that  the  rules  of  any  common  carrier 
as  to  transportation  are  unjnst  or  insufficient^ 
shall  determine  reasonable  and  lust  rules,  and 
that  a  complaint  may  be  made  by  any  individ- 
uals or  body  politic,  or  municipal  corporation. 
Const  art.  11^  fi  10,  11,  authorize  municipali- 
ties of  a  certain  size  to  form  their  own  charter 
and  to  exercise  police  power,  not  in  conflict 
with  the  general  laws.  Held,  that  as  the  stat- 
ute expressly  applies  to  street  railroads,  and 
authorizes  action  b^  the  Public  Service  Com- 
mission on  the  ^tition  of  municliMUities,  a  mu- 
nicipality is,  since  Its  enactment,  precluded 
from  further  regulation  of  a  street  railroad  in 
its  borders,  even  though  the  oommission  has 
not  acted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1311-1314;  Dec. 
Dig.  i  592.*] 

8.   CORBTITDTIOHAl,  LAW  (|  70*)— DlVISIOW  0» 
OOVKBNMBNTAI.  FOWKBS. 

The  courts  cannot  oondder  the  wisdom  of 
a  legislative   enactment 

(Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §|  129-1^,  137;  Dee.  Dig. 
I  70.*] 

En  Banc.  Appeal  from  Superior  Court, 
King  County;    R.  B.  Albertson,  Judge. 

Action  by  the  Seattle  Electric  Company,  a 
corporation,  against  the  City  of  Seattle  and 
Others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeaL    Affirmed. 

Jas.  El  Bradford  and  Balpb  S.  Pierce, 
botb  of  Seattle,  for  appellants.  James  B. 
Howe,  and  Hugh  A.  Ttalt,  both  of  Seattle^  tot 
respondent 

MAIN,  3.  This  action  was  begun  for  the 
purpose  of  securing  injunctive  reitet  Tbe 
plalntlfl  is  a  public  service  corporation  own- 
ing and  operating  a  street  railway  system  in 
the  city  of  Seattle  over  approximately  180 
miles  of  track  xm&ee  and  by  virtue  of  fran- 
chises granted  by  snch  city.  Tbe  defendant 
dty  is  a  municipal  corporation  of  tbe  first 
class.     During  tbe  month  of  October,  1911, 


the  city  oonncil  of  tb«  city  of  Seattle  peased 
an  ordinance  for  tbe  pnipose  of  regulating 
tbe  operation  of  electric  street  cars.  Hie 
object  of  this  ordinance  was  twofold:  First, 
prevention  of  overcrowding  of  tbe  cars;  and, 
second,  to  secure  tbeir  operation  in  ttoeord- 
once  with  a  schedule  to  be  filed  In  the  office 
of  tbe  superintendent  of  public  ntUitioi  of 
tbe  city.  Thereafter,  and  on  November  16, 
1911,  tbe  present  action  was  instituted  for 
tbe  purpose  of  enjoining  tbe  defendants  from 
enforcing,  or  attempting  to  enforce,  tbe  ordi- 
nance. After  issue  was  Joined,  tbe  canse  in 
due  time  came  on  for  trial  in  tbe  supwior 
court  A  Judgment  was  entered  enjoining 
the  defendants  from  enforcing  tbe  ordinance. 
The  present  anneal  is  prosecuted  trom  that 
Judgment 

The  sole  question  to  be  determined  is 
whether  tbe  ordinance  is  a  valid  enactment 

For  the  purposes  of  tbe  present  decision  it 
will  be  assiuned  that  tbe  city  council  had  the 
power  and  authority  to  pass  tbe  ordinance 
in  question,  unless  such  power  has  been  with- 
drawn from  it  by  tbe  provisions  of  what  is 
known  as  tbe  public  service  commission  law, 
passed  at  tbe  legislative  session  for  tbe  year 
1911,  Laws  of  1911,  c.  U7,  p.  588l  The  pro- 
visions of  this  law  which  are  here  material 
are  as  follows: 

-  "The  term  'common  carrier,'  when  used  In 
this  act,  includes  all  railroads,  railroad  com- 
panies, ttreet  railroads,  street  ratlroai  com- 
panies, •  *  •  owning,  operating,  manag- 
ing or  controlling  any  sudh  agency  for  public 
use  in  the  conveyance  of  persons  or  property 
for  hire  within  this  stata"    P.  543. 

"Tbe  term  transportation  of  persons,'  when 
used  in  this  act,  includes  any  service  in  con- 
nection with  tbe  receiving,  carriage  and  de- 
livery of  tbe  person  transported  and  bis  bag- 
gage and  all  facilities  used,  or  necessary  to 
be  u^ed  In  connection  with  tbe  safety,  com- 
fort and  convenience  of  the  person  trans- 
ported."   P.  644. 

"The  term  'service,'  is  used  In  tMs  act  in 
its  broadest  and  most  inclusive  sense."  P. 
544. 

"Whenever  the  Commission  shall  find,  after 
such  bearing,  that  the  rules,  regulations, 
practices,  equipment,  appliances,  facilities  or 
service,  of  any  such  common  carrier,  in  re- 
spect to  the  transportation  of  persons  or 
property,  are  unjust,  unreasonable,  unsafe, 
lmproi)er,  inadequate  or  insufficient,  tbe  Com- 
mission shall  determine  tbe  Just  reasonable, 
safe,  adequate,  sufficient  and  proper  rules, 
regulations,  practices,  equipment,  appliances, 
facilities  or  service  to  be  observed,  furnished, 
constructed  or  enforced  and  be  used  in  the 
transportation  of  persons  and  property  by 
such  common  carrier,  and  fix  tbe  same  by  its 
order  or  rule  as  hereinafter  provided."  P. 
571. 

"Complaint  may  be  made  by  the  Commis- 
sion of  its  own  motion  or  by  any  person  or 


•For  other  eaaee  see  sane  t«pl«  and 
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corpoiaOon,  chamber  of  commerce^  board  of 
trade,  or  any  conunerdal,  mercantile,  agri- 
cultural or  manafacturlog  society,  or  any 
body  politic  or  municipal  corporation,  by  pe- 
tition or  complaint  in  writing,  setting  forth 
any  act  or  thing  done  or  omitted  to  be  done 
by  any  public  service  coriK>ratlon  in  viola- 
tion, or  claimed  to  be  In  violation,  of  any  pro- 
vision of  law  or  of  any  order  or  rule  of  the 
Commission."    P.  692. 

It  will  be  noted  that  by  this  statute  it  is 
provided:  That  the  term  "common  carrier" 
shall  include  street  railroads  and  street  rail- 
road companies.  That  the  term  "transporta- 
tion of  persons"  Includes  any  service  in  con- 
nection with  the  receiving,  carriage,  and  de- 
livery of  persons  transported,  and  all  fodl- 
Ities  used  or  to  be  used  in  connection  with 
the  safety,  comfort,  and  convenience  of  the 
persons  transported.  That  the  term  "service" 
is  used  In  its  broadest  and  most  inclusive 
sense.  That  when  the  Commission  (Public 
Service  Commission)  shall  fiad,  after  hearing, 
that  the  rules,  regulations,  etc.,  of  any  com- 
mon carrier  in  respect  to  the  transportation 
of  persons  or  property  are  unjust,  unreason- 
able, unsafe,  improper,  inadequate,  or  inef- 
ficient, the  Commission  shall  determine  the 
Just,  reasonable,  safe,  and  proper  rules,  reg^n- 
lations,  etc.,  and  that  complaint  may  be  made 
by  the  Commission  of  its  own  motion,  or  by 
any  person  or  corporation,  chamber  of  com- 
merce, board  of  trade,  or  any  commercial, 
mercantile,  agricultural,  or  manufacturing 
society,  or  any  body  politic  or  municipal  cor- 
poration. 

The  appellants  concede  that  these  provi- 
sions of  the  law  endow  the  Public  Service 
Commission  with  power  to  regulate  and  con- 
trol street  railways.  Bnt  It  is  contended 
that,  until  such  time  as  the  Public  Service 
Commission  shall  act,  the  dty  council  retains 
jurisdiction  to  regulate  street  railways  as  to 
the  number  of  passengers  which  a  car  may 
carry  and  the  schedule  in  accordance  with 
which  cars  shall  be  operated.  In  other 
words,  the  dty  may  act  until  the  (PubUc 
Service  Commission  shall  have  acted,  but 
when  the  latter  has  issued  an  order  covering 
the  same  subject-matter,  then  the  action  of 
the  dty  council  l>ecome8  nugatory  and  of  no 
force  and  effect 

The  re^ondent  contends  that  the  public 
service  commission  law  vested  In  the  Public 
Service  Commission  Jurisdiction  over  all  mat- 
ters covered  by  the  ordinance,  and  any  previ- 
ous delegation  of  power  to  the  city  over  the 
same  subject-matter  was  thereby  revoked,  or, 
to  state  it  in  another  way,  that  the  jurisdic- 
tion of  the  dty  as  to  such  matters  was  divest- 
ed by  the  enactment  of  the  statute,  -and  sub- 
sequent to  the  time  when  the  statute  went 
Into  effect  the  dty  had  no  power  to  act,  and. 
since  the  ordinance  was  enacted  subsequent 
to  the  time  when  the  law  took  effect,  the  dty 
acted  without  power,  and  the  ordinance  was 
therefore  void. 

[1]  The  ultimate  question  to  be  determined 


then  Is  whether  the  public  service  commission 
law  revoked  the  power  of  tlie  dty  to  legislate 
upon  the  subject-matter  of  the  ordinance  at 
the  time  the  law  took  effect,  or  does  the  dty 
retain  such  power  until  the  Public  Service 
Commission  shall  issue  an  order  covering  the 
same  subject-matter? 

Section  10  of  article  U  of  the  state  Con- 
stitution provides  that  any  dty  containing 
a  population  of  20,000  inhabitants  or  more 
shall  be  permitted  to  frame  a  charter  for  Its 
own  government  "consistent  with  and  subject 
to  the  Constitution  and  laws  of  this  state." 

Section  11  of  the  same  article  provides 
that  any  county,  dty,  tovm,  or  township  may 
make  and  enforce  within  its  limits  all  such 
local,  police,  sanitary,  and  other  regulations 
as  are  "not  In  conflict  with  general  laws." 

In  State  ex  rel.  Webster  v.  Superior  Court, 
67  Wash.  37,  120  Pac.  861,  Ann.  Cas.  1913D, 
78,  It  was  held  that  these  two  sections  of  the 
Constitution  were  subject  to  the  same  Inter- 
pretation. It  was  there  said:  "This  section 
[11]  is  subject  to  the  same  Interpretation  as 
section  10,  and  under  it  a  general  law  becomes 
controlling.  The  words  'not  in  conflict  with 
general  laws,'  as  there  employed,  do  not  mean 
that  municipal  regulations,  passed  in  the  al>- 
sence  of  general  laws,  foreclose  the  right  of 
the  state  to  assert  its  sovereignty,  but  merely 
that  the  police  power  may  be  exercised  un- 
til such  time  as  the  state  acts.  They  must 
then  give  way  to  the  general  law.  If,  by  its 
laaction,  the  state  has  permitted  a  munldpal- 
ity  to  assume  and  exercise  its  police  power, 
it  is  not  foreclosed  of  its  right  if  the  Legis- 
lature afterwards  sees  fit  to  exerdse  it. 
Cooley,  Const  Lim.  (7th  Ed.)  p.  279.  Under 
this  rule,  concurrent  jurisdiction  over  crimes 
has  been  sustained.  But  where  the  state,  as 
has  this  state,  asserted  its  Jurisdiction  over 
a  given  subject-matter,  and  there  is  no  room 
for  concurrence,  the  munidpal  charter  or  or- 
dinance must  give  way." 

It  is  apparent  that  the  court  there  plainly 
held  that  the  right  of  the  city  to  exerdse  the 
police  power  over  a  particular  subject-matter 
ceases  when  the  state  acts  upon  the  same 
subject-matter,  unless  there  is  room  for  the 
exercise  of  concurrent  Jurisdiction.  That  a 
state  acts  when  a  law  passed  by  the  Legisla- 
ture takes  effect  can  hardly  be  doubted.  In 
the  case  of  Northern  Padfic  Ry.  Co.  r.  State 
of  Washington,  222  U.  S.  370,  32  Sup.  Ct  160, 
56  Ia  Bd.  237,  the  federal  Supreme  Court  had 
before  It  substantiaUy  this  statfe  of  facts: 
On  March  4,  1907,  an  act  of  Congress  known 
as  the  "hours  of  service"  law  was  approved. 
Chapter  2939,  34  Stat  1415  [U.  S.  Comp.  St 
Supp.  1911,  p.  1321].  This  law  contained  a 
provision  to  the  following  effect:  "This  act 
shall  take  effect  and  be  in  force  one  year  aft- 
er Its  passage."  On  June  12,  1907,  a  law  of 
the  state  of  Washington  (Laws  of  1907,  p.  26, 
c.  20),  regulating  the  hours  of  service  of  rail- 
way employes,  became  effective.  On  July  3, 
and  4,  1907,  the  Northern  Paclflc  Railway 
Company,  in  operating  a  train  on  its  road 
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in  the  state  ot  Wasbington,  permitted  some 
of  the  train  crew  to  remain  on  dnty  more 
than  16  consecutive  hours,  and  thereby  of- 
fended against  the  law  of  the  state,  which  be- 
came effective  on  June  12th.  The  question 
was  whether  the  right  of  the  state  to  apply 
its  police  power  for  the  purpose  of  regulating 
interstate  commerce  in  a  case  like  this  was 
terminated  when  the  act  of  Congress  covering 
the  same  subject-matter  was  approved,  or 
when,  by  its  terms,  it  was  to  take  effect  one 
year  later.  The  court  there,  after  reviewing 
the  decision  of  this  court  which  sustained  the 
right  to  proceed  under  the  state  statute  until 
the  act  of  Congress  should  take  effect,  said: 
"But  we  are  of  opinion  that  this  view  is  not 
compatible  with  the  paramount  authority  of 
Congress  over  Interstate  commerce.  It  Is  ele- 
mentary, and  such  Is  the  doctrine  announced 
by  the  cases  to  which  the  court  below  refer- 
red, that  the  right  of  a  state  to  apply  Its 
police  power  for  the  purpose  of  regulating 
Interstate  commerce.  In  a  case  like  this,  ex- 
ists only  from  the  silence  of  Congress  on  the 
subject,  and  ceases  when  Congress  acts  on 
the  subject,  or  manifests  Its  purpose  to  call 
Into  play  Its  exclusive  power.  This  being  the 
conceded  premise  upon  which  alone  the  state 
law  could  have  been  made  applicable.  It  re- 
sults that,  as  the  enactment  by  Congress  of 
the  law  In  question  was  an  assertion  of  its 
power,  by  the  fact  alone  of  such  manifesta- 
tion that  subject  was  at  once  removed  from 
the  sphere  of  the  operation  of  the  authority 
of  the  state.  To  admit  the  fimdamental  prin- 
ciple and  yet  to  reason  that,  because  Con- 
gress chose  to  make  its  prohibitions  take  ef- 
fect only  after  a  year,  the  matter  with  which 
Congress  dealt  remained  subject  to  state  pow- 
er is  to  cause  the  act  of  Congress  to  destroy 
itself;  that  la,  to  give  effect  to  the  wUl  of 
Congress  as  embodied  In  the  postponing  pro- 
vision for  the  purjMMse  of  overriding  and 
rendering  ineffective  the  expression  of  the 
will  of  Congress  to  bring  the  subject  within 
its  control — a  manifestation  arising  from  the 
mere  fact  of  the  enactment  of  the  statute." 

The  right  of  the  city  to  exercise  the  police 
iwwer  within  its  corporate  limits,  given  to  it 
by  constitutional  grant,  may  not  present  a 
situation  exactly  parallel  to  the  right  of  the 
state  to  exercise  Jurisdiction  for  the  purpose 
of  regulating  interstate  commerce,  which  ex- 
ists only  by  virtue  of  the  silence  of  Congress, 
in  one  case  there  is  an  affirmative  declaration 
of  power  by  the  fundamental  law  of  the  state. 
In  the  other  there  Is  only  a  negative  power, 
which  exists  until  Congress  shall  speak  upon 
the  subject  But,  notwithstanding  this  dif- 
ference. It  is  plain  that  the  state  must  be  held 
to  have  spoken  upon  a  g^iven  subject-matter 
when  its  legislative  will  becomes  effective. 
From  that  time  the  policy  of  the  state  is  de- 
clared. But  if  there  is  room  for  the  exercise 
of  concurrent  jurisdiction,  the  act  of  the 
state  Legislature  does  not  revoke  the  right 
of  the  city  to  exercise,  the  police  power. 


(2]  The  inquiry  then  must  be  directed  to 
the  question  as  to  whether  the  Legislature 
intended  that  the  city  should  exercise  ita 
police  power  over  the  subject-matter  of  the  or- 
dinance after  the  public  service  commission 
law  took  effect  and  prior  to  the  time  that  the 
Public  Service  Commission  might  issue  an 
order.  The  public  service  commission  law  of 
this  state  was  substantially  taken  from  the 
Wisconsin  law.  This  fact  is  conceded  by 
both  the  appellants  and  the  respondent  The 
Wisconsin  law  contained  a  provision  that  the 
act  should  not  apply  to  street  and  electric 
railroads  engaged  solely  in  the  transportatloh 
of  passengers  vrlthin  the  limits  of  cities.  In 
the  law  of  this  State  we  find  no  such  provi- 
sion. The  terms  of  the  law  as  shown  by  the 
excerpts  already  quoted  are  most  comprehen- 
sive The  appellant  concedes  tliat  these 
provisions  invest  the  Public  Service  Commis- 
sion with  the  right  to  control  street  railways 
by  the  issuance  of  an  order  after  a  hearing, 
and  also  the  right  of  the  city  to  invoke  the 
aid  of  the  Commission  in  regulating  and 
controlling  street  railways  operating  within 
its  llmita  Had  the  Legislature  intended  that 
the  city  might  exercise  jurisdiction  until  the 
Commission  should  Issue  an  order,  it  seems 
strange  that  with  the  Wisconsin  law  before 
it,  with  a  provision  therein  exempting  cer- 
tain street  and  electric  railroads  from  its 
operation,  some  quallflcatlon  would  not  have 
been  inserted  in  the  law  of  this  state. 

Again,  if  it  was  the  legislative  will  that 
Jurisdiction  should  be  retained  by  the  city, 
the  insertion  in  the  law  of  the  right  of  the 
dty  to  invoke  the  aid  of  the  Commission 
would  be  entirely  useless.  To  so  construe  the 
law  that  the  dty  might  exercise  the  power  of 
regulation  until  the  Public  Service  Commis- 
sion should  act  would  be  of  no  substantial 
benefit  to  the  city,  and  would  give  rise  to  con- 
flict of  authority  and  inevitable  confusion. 
If  this  were  the  meaning  of  the  law,  the  dty. 
after  it  had  gone  to  the  trouble  and  the  ex- 
pense of  acquiring  the  necessary  data  and 
passing  a  regulating  ordinance,  might  have 
Its  work  nullified  whenever,  to  use  the  lan- 
guage of  the  statute,  complaint  might  be 
made  to  the  Commission  by  "any  person,  cor- 
poration, chamber  of  commerce,  board  of 
trade,  or  any  commerdal,  mercantile,  agri- 
cultural or  manufacturing  sodety,  or  any 
body  politic  or  munldpal  corporation,"  and 
the  Commission  should  issue  an  order.  And 
the  public  utilltiea  company,  U  it  should 
comply  with  the  ordinance  and  incur  ex- 
penses  necessarily  inddent  thereto,  might 
have  its  work  undone  in  like  manner. 

Considering  the  entire  statute,  and  especial- 
ly the  excerpts  quoted  therefrom,  it  seems 
plain  to  us  that  It  was  the  legislative  intent 
that  the  power  and  authority  to  regulate 
public  utilities  was  vested  in  the  Public  Serv- 
ice Commission  from  and  after  the  time  the 
law  took  effect  and  that  when  the  law  be- 
came effective  it  revoked  the  power  of  the 
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city  to  legislate  npon  the  subject-matter  cor- 
ercd  by  the  ordinance. 

Two  cases  are  called  to  our  attention,  by 
counsel  for  the  appellant,  which  It  is  claimed 
sustain  his  view.  They  are  Charleston  Con- 
sol.  Ry.  &  L.  Co.  V.  City  Council  of  Charles- 
ton, 02  S.  C.  127,  75  S.  B.  390,  and  City  of 
Manitowoc  v.  Manitowoc  &  N.  T.  Co.,  145 
Wis.  13.  129  N.  W.  925. 

In  the  Charleston  Case  the  dty  had  grant- 
ed a  gas  franchise,  and  In  the  franchise  the 
right  to  flx  the  rate  to  be  charged  for  Ught, 
heat,  and  power  furnished  to  the  city  and  Its 
citizens  was  reserved  to  the  city  council. 
Thereafter  the  legislature  of  the  state  of 
South  Carolina  passed  a  law  providing  for 
the  regulation  of  rates  by  a  commission.  The 
lighting  company  contended  that  this  law 
abrogated  the  right  of  the  city  to  fix  the  rate 
which  had  been  reserved  in  the  franchise. 
The  decision  in  that  case  was  rendered  by  a 
single  Justice,  and  it  was  held  that,  "until 
the  Commission  had  exercised  its  power  to 
fix  a  different  rate,  that  provided  by  the  con- 
tract stands." 

In  the  Manitowoc  Case,  a  frandilse  had 
been  granted  by  the  city  to  the  traction 
company  in  which  the  rate  of  fare  to  be 
charged  between  the  cities  of  Manitowoc  and 
Two  Bivers  was  fixed  at  10  cents.  Subse- 
quently the  I^eglslature  of  the  state  of  Wis- 
consin passed  a  public  utiUtles  law,  which 
provided  that  rates  might  be  fixed  by  a  com- 
mission therein  provided  for.  The  traction 
company  claimed  that  the  rate  of  10  cents 
was  not  compensatory,  and  tliat  the  public 
utilities  law  giving  the  right  to  the  commis- 
sion to  fix  rates  had  abrogated  Its  contract 
rate  with  the  city,  and  sought  to  Increase 
the  rate  from  10  cents  to  15  cents.  The  city 
brought  an  action  to  restrain  such  increase. 
The  court  there  held  tliat,  the  rate  fixed  in 
the  francliise  being  a  contractual  rate,  it 
was  not  modified  until  the  Commission  should 
act  and  fix  a  different  rate. 

Both  of  these  cases  are  founded  upon  the 
proposition  that  a  contract  between  a  dty 
and  a  public  utility  Is  not  abrogated  when 
a  public  utilities  law  goes  Into  effect  giving 
a  commission  the  right  to  fix  tint  rates,  but 
that  tbe  contract  rate  remains  until  such 
time  as  the  Commission  provides  for  a  differ- 
ent rate. 

The  distinction  between  those  cases  and 
tbe  present  case  is  that  there  was  a  definite 
contract  in  each  case,  while  here  the  city  of 
Seattle  did  not  retain  by  contract  the  tight 
to  exercise  the  power  which  it  sought  to  ex- 
ercise by  the  ordinance,  but  claims  tbe  right 
to  exercise  it  under  the  police  power  of  the 
city.  While  the  passage  of  a  public  utilities 
law  does  not  abrogate  contracts  until  the 
Commission  has  fixed  a  different  rate,  it  does 
not  follow  that  the  passage  of  a  public 
utilities  law  may  not  withdraw  from  the 
city  the  right  to  exercise  the  police  power 
from  and  after  Uie  date  it  became  effective, 
mis  distinction  was  recognized  in  the  Mani- 


towoc Case,  where  It  was  said:  "If,  as  Is 
contended  by  counsel  for  the  resxrandent,  no 
contract  was  entered  into,  and  we  were 
dealing  with  the  ordinance  as  a  legislative 
enactment  pure  and  simple,  and  not  as  part 
and  parcel  of  a  contract,  there  might  be  good 
reason  for  the  claim  that  it  is  superseded  by 
chapter  362,  Laws  1905,  without  any  afiirma- 
tlve  action  on  the  part  of  tbe  Railroad  Com- 
mission." 

It  has  been  stated  by  respectable  authority 
that  the  grant  of  power  to  a  municipal  cor- 
poration does  not  permit  it  to  adopt  by-laws 
which  infringe  the  spirit  or  are  repugnant  to 
the  policy  of  the  state  as  declared  in  its  gen- 
eral legislation.  In  2  Dillon,  Municipal  Cor- 
porations {5th  Ed.)  (  601,  it  Is  said:  "The 
rule  that  a  municipal  coritoration  can  pass 
no  ordinance  which  conflicts  with  its  charter, 
or  any  general  statute  in  force  and  applicable 
to  the  corporation,  has  been  before  stated. 
Not  only  so,  but  it  cannot,  in  virtue  of  its 
incidental  power  to  pass  by-laws,  or  under 
any  general  grant  of  that  authority,  adopt  by- 
laws which  infringe  the  spirit  or  are  repug- 
nant to  the  policy  of  the  state  as  declared 
in  its  general  legislation.    »    •     • " 

Some  mention  has  been  made  of  the  right 
of  the  city  to  control  the  use  of  its  streets. 
But  obviously  that  question  is  not  involved 
in  this  proceeding. 

[S]  Neither  can  we  here  consider  the  wis- 
dom of  the  public  service  commission  law. 
If  the  law  Is  unwise  or  unjust  in  its  opera- 
tion, resort  must  be  had  to  the  legislative 
branch  of  the  government  to  change  It  It  is 
our  duty  to  construe  the  law  as  we  find  It 

The  Judgment  will  be  affirmed. 

CROW,  C.  J.,  and  MOUNT,  GOSE,  CHAD- 
WICK,  and  PDLLERTON,  JJ.,  concur. 

ELLIS,  3.  The  conclusion  reached  by  the 
majority  seems  inevitable  in  view  of  the  de- 
cision In  the  Webster  Case,  67  Wash.  37,  120 
Paa  861,  Ann.  Caa  1913D,  78.  I'be  cases 
cannot  l>e  logically  distinguished.  I  Joined 
in  the  dissenting  opinion  in  that  case,  and 
still  believe  that  It  expresses  the  sounder 
view.  But  since  the  majority  opinion  in  that 
case  has  become  the  settled  law  of  the  state, 
I  am  constrained  to  concur  in  the  result 
reached  by  the  majority  in  this. 

MORRIS,  J.    I  concur  with  ELLIS,  3. 

PARKER,  3.  I  concur  In  the  result  reach- 
ed by  my  Brethren,  in  view  of  the  fact  that 
the  regulations  here  Involved,  which  are 
sought  to  be  enacted  in  the  form  of  a  city 
ordinance,  have  to  do  solely  with  the  over- 
crowding of  street  cars  and  their  operation 
in  accordance  with  schedules  to  be  filed  with 
the  city  authoritiea  I  entertain  some  fears, 
however,  that  tbe  court's  opinion  may  create 
the  Impression  that  the  city  has,  by  the  public 
service  commission  law,  tieen  shorn  of  Its 
police  power  to  a  greater  extent  than  I  am 
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ready  to  concede  that  law  bas  accompllBhed. 
It  seems  to  me  that  tbere  are  many  possible 
police  regulations  which  the  dty  may  enact 
in  the  form  of  ordinances,  looking  to  the  wel- 
fare and  safety  of  the  public,  to  which  a 
street  railway  company  would  be  subject,  as 
well  as  others,  notwithstanding  the  existence 
of  the  public  service  commission  law. 


(78  Wasb.  268) 

STATE   T. 


MILLER. 


(Supreme  Court  of  Washington.    Feb.  21.  1914.) 

1.  Cbiminai.  Law  (|  1169*)  —  Appeal  —  R>- 
viKw— Habiu£Sb  £sito&— AoiassiON  or  Bt- 

IDENCB. 

There  was  no  error  in  admitting  evidence 
by  the  wife  of  the  owner  that,  three  weeks  sub- 
seqaent  to  the  burglary  charged,  the  home  of 
the  witness  was  again  burglarized,  and  the  re- 
mainder of  a  set  of  silver,  part  of  which  was 
taken  the  first  time,  stolen,  where  other  evi- 
dence to  the  same  fact  was  admitted  without 
objection. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  754,  3088,  8130,  3137-3148$ 
Dee.  Dig.  (  1169.»)       ^^ 

2.  CsiKinAL  Law   (f  1169*)  — Apfkai.— Rs- 
viEw— Hauojess  Ebsob— AniassiON  of  Et- 

IDKNCK. 

Where  a  witness,  in  a  prosecution  for 
burglary,  had  testified  without  objection  that 
about  a  month  previous  a  man  came  to  her 
home  and  asked  for  a  certain  number,  and 
there  was  no  such  number  on  the  street,  it  was 
not  error  to  allow  her  to  be  snbsequentiy  asked 
if  there  was  any  such  number  on  ttie  street, 
over  accused's  objection  that  it  was  irrelevant 
and  too  remote. 

[Bd.  Mote.— For  other  cases,  see  Oiminal 
Law,  C!ent  Dig.  U  764,  8088,  3130,  3137-^143; 
Dec  Dig.  f  IfeO.*] 

3.  Cbivinai.  Law  (|  339*)— Evidbitcb— Coir- 
CLUsiOH  or  Witness— Best  Judgment. 

In  a  prosecution  for  burglary,  where  a 
witness  had  testified  that  a  man  had  come  to 
her  home  and  asked  for  a  certain  number,  and 
there  was  no  such  number  on  the  street,  her 
testimony  that  her  "best  Judgment"  was  tliat 
accused  was  the  man  was  not  incompetent  be- 
cause of  the  words  quoted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8S  767-772 ;  Dea  Dig.  |  339.*] 

4.  CnnaNAL  Law  ({  448*) — Evidbnok— Gou- 

PETENOT  —  iDENTIFXina    BUBOLdUl'S    ToOLB. 

In  a  prosecution  for  burglary  it  was  com- 
petent for  the  witnesses  for  the  prosecution  to 
describe  certain  articles  found  in  the  accused's 
room,  and  to  state  whether  they  were  burglar's 
tools. 

[Ed.    Note.— For  other   cases,    see    Criminal 
Law,    Cent.    Dig,    {(    1035-1039,    1041-1043, 
1045,  1048-1051;    Dec  Dig.  i  448.*] 
6.  Bt;BOI.ABT   ({    36*)  —  EVIOBNCB  —  Absuusd 

Naiol 

In  a  prosecution  for  burglary  there  was 
no  error  in  admitting  testimony  that,  while  oc- 
cupying a  room  where  burglar's  tools  were  sub- 
sequenUy  found,  the  accused  and  another,  al- 
leged to  have  been  his  partner  in  crime,  had 
registered  under  assumed  names. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  I  83;   Dec  Dig.  |  35.*] 

6.  Witnesses  (|  199*)  —  Pritiijcoxd  Oomku- 
NiOAnoNS— Attobnet  and  Client. 

An  attorney  who  was  employed  by  accused 
to  obtain  the  release  of  another,  alleged  to 
have  been  his  partner  in  certain  burglaries,  but 


who  was  only  held  under  a  general  charge  of 
suspicion,  accused  not  knowing  that  he  himself 
was  under  suspicion,  and  no  suggestion  being 
made  of  his  desiring  the  attorney's  services, 
could  testifv  as  to  statements  made  by  the  ac 
cuaed,  since  the  professional  relation  was  cre- 
ated in  behalf  of  the  other,  and  not  of  accused. 
[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  749-761,  766,  767;  Dec.  DigTl 
199.*] 

7.  Cbiminai.  Law  (t  1111*)— Afpbai/— Recobd 

—Statement  of  FACTB--CoNCi.i78iVENn38. 
The  statement  of  facts  as  certified  by  the 
trial  court  must  be  accepted  as  showing  what 
was  said  and  done  relative  to  striking  out  cer- 
tain inadmissible  evidence  which  accused  dairn- 
ed  was  not  stricken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2804-2896;    Dec   Dig.   I 

a  CBiiaNAL  Law  (|  608*)— Bviobncb— Gon- 

PEBSIONB— DXTBESS. 

While  a  confession  obtained  by  duress  can- 
not sustain  a  conviction,  there  is  a  distinction 
between  evidence  of  a  confession  and  evidence 
in  chief,  and,  where  an  accomplice  was  offered 
to  prove  the  crime,  accused  could  not  demand 
a  preliminary  examination  to  show  that  bis 
testimony  was  procured  by  duress;  that  being 
a  matter   for  cross-examination. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  C!ent  Dig.  ||  1099-1123;  Dec  Dig.  f 
608.*] 

9.  CniinNAi.  Law  (|  1170*)  — Appeal— Re- 
view —  HABULEas  Ebbob  —  Exclusion  or 
Evidence. 

There  was  no  error  warranting  reversal 
in  excluding  questions  asked  a  confessed  ao 
complice,  on  cross-examination  by  the  accused, 
in  wder  to  impeach  the  accomplice  by  showing 
contradictory  statements,  where  such  state- 
ments were  fully  covered  bv  an  affidavit  and 
other  papers  which  were  •ubaeqoently  put  be- 
fore the  ]ury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ig  3145-3153;  Dec  Dig.  | 
1170.*] 

10.  Cbiuinal  Law  (S  863*)— Tbial— Instbuo- 
tions— Time  or  (Jivinq   Insteuctions. 

There  was  no  error  in  recalling  the  joiy 
from  the  jury  room,  after  notice  to  accused's 
counsel,  and  without  comment  except  to  say 
that  it  was  an  oversight,  to  read  two  addition- 
al instructions,  since  it  was  the  court's  duty  to 
fully  instruct  the  jury  as  to  the  law,  and,  if 
the  court  omitted  anytliing  which  he  considered 
of  value,  there  was  no  error  in  recalling  the 
jury  to  remedy  the  omission. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2065-2067;  Dec  Dig.  i 
863.*] 

IL  CBnnNAL  Law  (f  637*)  —  Teial  —  Con- 
duct or  Tbial— Handcuffino  Acoubbd. 
Where  one  charged  with  burglary  had 
twice  broken  jail,  and  escaped,  and  was  under 
indictment  lor  assault  with  intent  to  kill,  that 
on  the  first  day  of  the  trial  be  was  led  to  and 
from  the  courtroom  with  handcuffs  did  not  re- 
quire a  reversal  where  he  appeared  throughout 
the  trial  without  fetters,  and  the  fact  was  not 
known  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1484;   Dec  Dig.  i  637.*] 

12.  JuBT  (S  116*)— Natube  and  Constitu- 
tion or  JUBIEB— Mixed  Jubibb— Husband 

AND   Wdte. 

That,  on  a  trial  of  one  charged  with  being 
an  habitual  criminal,  two  of  the  jurors  were 
husband  and  wife  did  not  make  the  panel  un- 
lawful, or  render  the  verdict  illegal,  and  there 
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wa*  no  error  In  Kfudng  to  discharge  the  Jury 
becauK  of  each  fact 

[Ed.  Note.— For  other  caaea,  aee  Jury,  Cent. 
Dig.  Si  542,  643;    Dec.  Dig.l  11&*] 

13.  Cbiuiral  Law  (|  1206*)— SKHXEifCit-lN- 

DEIESMINATK .  SENTKNOK. 

The  indeterminate  sentence  law  of  1907 
(Laws  1907,  c.  155),  which  provides  for  seu- 
tencing  for  not  less  than  the  minimum  nor  more 
than  the  maximum  term  provided  by  law,  did 
not  repeal  by  implication  the  habitual  crimi- 
nal act  of  1903  (Laws  1903,  c.  86),  providing 
for  tbe  sentencing  of  habitual  criminals  for 
not  less  than  double  the  term  under  the  for- 
mer conviction,  since  the  indeterminate  sen- 
tence law  merely  provides  the  manner  in  which 
tbe  punishment  provided  by  the  habitual  crim- 
inal act  shall  be  pronounced  by  the  court. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3271-8277,  3279,  3280; 
Dec.  Dig.  i  12()6.»] 

14.  CuuiNAL  Law  (I  1206*)  —  SKimNos  — 

INDBTBBMINATK    SENTENCE. 

One  convicted  of  being  an  habitual  crimi- 
nal under  the  habitual  criminal  act  of  1903 
(Laws  19(»,  c.  86),  providing  that  habitual 
criminals  shall  be  sentenced  for  not  less  than 
double  the  term  under  their  former  conviction, 
whose  sentence  under  his  former  conviction  was 
10  years,  was  properly  sentenced,  under  the 
indeterminate  sentence  law  of  1907  (Laws  1907, 
c  155),  providing  that  sentence  shall  be  for  not 
less  than  tbe  minimum  nor  more  than  the  max- 
imum term  provided  by  law,  for  a  term  of 
not  less  than  20  nor  more  than  40  years,  since 
the  minimum  term  would  be  20  years,  and, 
their  being  no  maximum  sentence  provided,  the 
indeterminate  sentence  law  anthoriied  the  court 
to  fix  tbe  maximum  term. 
[Ed.    Note.— For   other  caaea,    see    Crimiiial 


Law,    Cent    Dig.   U   3271-8277,  3279.  3280; 
Dec.  Dig.  i  120e.*J 

Ijepartment  2.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  CUfford,  Judge. 

Charles  BlUott,  alias  Peter  Miller,  wad  con- 
victed of  burglary,  and  of  being  an  liabitual 
criminal,  and  he  appeals.   Affirmed. 

Joseph  M.  Glasgow,  of  Seattle,  for  appel- 
lant John  r.  Murpby  and  Everett  C.  Ellla, 
both  of  Seattle,  for  the  State. 

MORRIS,  J.  Appellant,  having  been  con; 
Tlcted  of  the  crime  of  burglary,  appealed  to 
this  court,  alleging  error  in  tbe  admission 
of  evidence  of  certain  confessions.  The  judg- 
ment was  reversed  upon  this  ground  in  State 
V.  Miller,  68  Wash.  239,  122  Pac.  1066,  and  a 
new  trisil  ordered.  Appellant,  having  been 
tried  and  convicted  tbe  second  time  upon  the 
burglary  charge,  and  under  a  supplemental 
information  having  been  convicted  under  the 
babitual  criminal  act,  has  again  appealed. 

Upon  this  appeal  98  assignments  of  error 
are  made,  82  of  which  are  to  tbe  admission 
and  rejection  of  testimony;  the  remainder 
relating  to  Instructions,  various  motions  and 
demurrers,  and  an  attack  upon  the  habitual 
criminal  act  of  1903  (Laws  of  1903,  c  86). 
It  is  manifest  we  cannot  here  review  all  these 
assignments,  as  to  do  so  would  prolong  this 
opinion  to  a  prohibited  length.  To  give  a 
proper  understanding  of  the  errors  predicated 
apon  the  rulings  of  the  lower  court  In  the 
admission  and  rejection  of  testimony  would 


ofttimes  necessitate  quoting  much  of  the  rec- 
ord 80  as  to  show  the  context  and  the  rela- 
tion of  the  testimony  to  other  admittedly  rd- 
evant  and  admissible  matter.  It  is  sufficient 
to  say  that  the  record  has  been  carefully  read 
and  consideration  given  to  each  alleged  er- 
ror, and  in  no  instance  can  we  say  we  find 
any  ruling  that  suggests  any  prejudicial  ef- 
fect against  appellant.  We  will,  however, 
refer  to  some  of  the  alleged  errors  upon 
which  appellant  lays  great  stress  as  fairly 
Illustrating  the  character  of  the  evidence  ob- 
jected to. 

[1-3]  The  burglarized  house  belonged  to 
Fred  nsher,  and  Mrs.  Fisher,  over  appel- 
lant's objection,  was  permitted  to  testify  that, 
about  three  weeks  subsequent  to  the  burglary 
charged  in  this  information,  the  house  was 
entered  a  second  time,  and  some  silverware 
taken  that  completed  a  set  part  of  which  had 
been  taken  the  first  time.  There  was  other 
testimony  along  this  line,  to  which  no  ob- 
jection was  made  except  to  the  use  of  certain 
words  used  by  Mrs.  Fisher  as  "Conclusions." 
Willis  Taylor,  another  witness  for  tbe  state, 
also  testified  without  objection  that  he  and 
Miller  committed  both  the  first  and  second 
burglary,  and  gave  as  a  reason  for  the  second 
burglary  that  the  "fence,"  where  the  first  lot 
of  silverware  had  been  taken,  made  some  ob- 
jection because  It  was  not  a  complete  set, 
and  that  he  and  Miller  went  back  to  the 
Fisher  home  the  second  time  to  get  the  re- 
mainder of  the  set  Taking  the  record  as  a 
whole,  we  can  see  no  error  of  which  appellant 
can  now  complain.  Mrs.  Fisher  also  testified 
without  objection  that,  about  a  month  pre- 
vious to  the  first  burglary,  a  man  came  to 
her  home  and  asked  for  a  certain  number, 
and  that  there  was  no  such  number  on  the 
street  Subsequently  she  was  asked  if  there 
was  any  such  number  on  the  street,  to  which 
objection  was  made  as  being  irrelevant  and 
too  remote.  In  view  of  the  previous  answers 
of  the  witness,  we  can  see  no  error  in  over- 
ruling the  objection.  Mrs.  Fisher  was  thai 
asked  to  give  her  best  Judgment  as  to  wheth- 
er appellant  was  the  man  who  made  this  in- 
quiry, to  which  objection  was  made  that 
"best  Judgment"  was  not  sufilcient ;  that  the 
witness  must  say  "it  is  the  man,  or  the  testi- 
mony Is  absolutely  incompetent."  The  testi- 
mony was  competent  0>unsel's  objection  - 
went  to  its  weight,  which  was  for  the  Jury. 

[4,  S]  Certain  other  witnesses  were  asked  to 
describe  certain  articles  found  in  Miller's 
room,  and  as  to  whether  or  not  these  articles 
were  burglar's  tools.  The  teeOmony  was 
competent  Objection  was  also  made  to  ques- 
tions answering  which  It  was  shown  that, 
while  occupying  the  room  where  these  vari- 
ous articles  were  found,  Miller  had  registered 
himself  as  "Charles  Brenner,"  and  Willis 
Taylor  as  "William  Rose."    We  see  no  error. 

[6]  Eight  assignments  of  error  are  predicat- 
ed upon  the  testimony  of  T.  D.  Page,  given  on 
behalf  of  the  state.    Page  was  permitted  to 
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testify  over  objection  that  he  was  an  attor- 
ney, and  that  Miller  had  come  to  him  and 
employed  him  to  obtain  Taylor's  release  from 
jail  about  a  month  previous  to  Miller's  ar- 
rest on  this  Information,  and  as  to  certain 
statements  Miller  then  made.  This  was  ob- 
jected to,  upon  the  ground  that  it  was  a  con- 
fidential communication  between  attorney 
and  client  Page  testified  that  he  had  never 
been  employed  by  Miller  to  act  as  his  attor- 
ney in  any  matter;  that  the  only  employment 
at  this  time  was  that  Miller  employed 
him  to  act  in  behalf  of  Taylor,  and  ob- 
tain bis  release  from  Jail,  where  he  was 
held  under  a  general  charge  of  suspicion. 
The  fact  that  this  was  a  month  prior  to  the 
arrest  of  appellant  on  this  charge  seems  to 
us  sufficient  to  establish  the  fact,  as  contend- 
ed by  Page,  that  he  was  not  acting  as  Mil- 
ler's attorney,  and  that  no  suggestion  was 
made  of  any  need  of  his  professional  services 
In  behalf  of  Miller,  and  that  the  professional 
relation  was  created  in  behalf  of  Taylor,  and 
not  Miller.  Under  these  facts  it  is  clear  that 
any  communication  made  by  MiUer  was  not 
within  the  rule  of  privilege.  There  was  noth- 
ing to  show  that  Miller  was  seeking  In  any 
way  to  obtain  any  professional  advice  from 
Page  to  aid  him  In  defeating  any  charge 
made  against  him  In  connection  with  the 
Fisher  burglary.  So  far  as  he  then  knew,  no 
suspicion  was  directed  against  him  as  the 
perpetrator  of  these  crimes.  There  was  no 
necessity  for  seeking  his  professional  aid. 
Neither  was  the  conversation  directed  to  the 
Fisher  burglary.  It  related  to  matters  that. 
In  the  light  of  what  bad  transpired  In  the 
two  £lsber  burglaries,  made  it  relevant  tes- 
timony. 

"A  communication  cannot  be  considered  as 
privileged  because  made  in  professional  con- 
fidence, unless  the  person  to  whom  it  is  made 
is  acting  for  the  time  being  in  the  character 
of  legal  adviser  of  the  person  who  makes  it. 
The  couimnnlcation  must  also  be  made  for 
the  purpose  of  obtaining  professional  advice 
or  aid  in  the  matter  to  which  the  communica- 
tion relates."    Flack's  Adm'r  v.  NeiU,  26  Tex. 

2r<j. 

In  Barle  v.  Grout,  46  Vt  113,  it  Is  said: 
"The  communication,  to  be  privileged,  must 
have  been  made  to  the  witness  confidentially, 
as  his  counsel ;  the  relation  of  counsel  and 
client  must  have  existed  at  the  time,  and  the 
communication  made  for  the  purpose  of  ob- 
taining counsel,  advice,  or  direction  in  regard 
to  bis  legal  rights.  It  Is  not  required  that 
the  witness  should  have  been  retained  gen- 
erally in  the  matter  upon  which  the  party 
was  seeking  advice;  but  he  must  have  been 
counsel  upon  the  subject  upon  whldi  the  con- 
ference was  bad,  and  the  communication 
made  to  him  as  such." 

In  23  Am.  &  Eng.  Ency.  Law,  58,  the  rule 
is  thus  stated:  "In  order  that  a  communica- 
tion to  an  attorney  may  be  privileged,  it  is 
absolutely  essential  that  the  relation  of  at- 


torney and  client  should  have  existed  be- 
tween him  and  the  person  making  the  com- 
munication with  reference  to  the  matter  to 
which  the  communication  relates." 

In  Hartness  v.  Brown,  21  Wasb.  655,  89 
Pac.  491,  and  Williams  v.  Blumenthal,  27 
Wash.  24,  67  Pac.  393,  the  rule  is  said  to  re- 
fer to  information  acquired  by  an  attorney 
in  the  course  of  his  employment  by  a  client, 
relating  to  the  subject  thereof,  and  concern- 
ing the  transaction  between  them.  Wigmore 
gives  it  as  an  essential  that  the  communica- 
tion must  be  relevant  to  the  advice  sought, 
in  order  to  make  it  privileged.  Wigmore  on 
Evidence,  (  2292. 

The  admissibility  of  this  testimony  Is  also 
supported  by  1  Oreenleaf  on  Evidence,  U 
239  and  240 ;  Wharton  on  Criminal  Evidence, 
i  497;  Underbill  on  Criminal  Evidence,  i 
174. 

[7]  During  the  cross-examination  of  Page 
by  Miller  himself,  Page  had  been  Interro- 
gated as  to  a'  statement  made  to  a  newspa- 
per man.  He  was  then  asked  concerning  tbls 
statement:  "Why  did  you  do  it?  Answer: 
I  know  you  to  be  an  unscrupulous  thief  and 
a  murderer.  You  told  me  that  yourself. 
You  told  me  you  killed  MacMahon."  MlUfer 
then  moved  to  have  the  answer  stricken. 
The  record  here  shows  this:  "The  Court: 
Objection  sustained,  and  answer  stricken. 
Mr.  Miller:  I  object  to  any  statement  of  the 
witness.  The  Court:  He  has  answered  some- 
thing that  is  not  asked.  Confine  yourself  to 
answering  the  question.  Don't  argue  with 
the  witness."  That  part  of  the  court's  ruling 
appearing  as  "and  answer  stricken"  was  U- 
lowed  by  the  court  as  an  amendment  to  the 
statement  of  facts  proposed  by  appellant, 
and  over  appellant's  objection.  Appellant 
now  says  this  was  error.  We  must  accept 
the  statement  of  facts  as  certified  by  the 
lower  court  as  showing  what  was  said  and 
done.    The  claim  of  error  is  not  well  taken. 

[S]  The  confession  of  appellant  and  Willis 
Taylor,  referred  to  in  the  opinion  on  the 
last  appeal,  was  not  used  at  this  trial;  but 
Willis  Taylor  was  produced  as  a  witness  by 
the  state.  Counsel  for  appellant  Immediately 
objected  to  any  testimony  from  Taylor,  and 
demanded  a  preliminary  examination  for  the 
purpose  of  showing  duress.  This  he  was  de- 
nied, and  appellant  now  says  such  ruling  was 
erroneous.  We  know  of  no  rule  that  i)ermlta 
a  defendant  to  object  to  a  witness  offered  by 
the  state  upon  the  ground  of  duress,  or  that 
gives  any  right  to  demand  a  preliminary  ex- 
amination for  the  purpose  of  ascertaining 
whether  or  not  the  witness  is  under  duress. 
Neither  is  there  anything  in  State  v.  Mont- 
gomery, 66  Wash.  443,  105  Pac.  1035,  134 
Am.  St  Rep.  1119,  21  Ann.  Cas.  331,  wbldx 
aids  appellant  in  his  contention.  All  that 
was  there  said  was  that  evidence  obtained 
by  duress  cannot  sustain  a  conviction.  We 
have  no  desire  to  depart  from  such  a  rule. 
It  was  the  basis  of  the  reversals  of  the  Judg- 
ments against  tbls  appellant  tn  State  t.  Mil- 
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ler,  68  Wash.  239, 122  Pac.  1066,  and  State  t. 
Miller,  61  Wash.  126,  111  Pac.  1053,  Ann. 
Cas.  1912B,  1053.  In  thla  case,  however,  no 
attempt-  was  made  to  offer  any  confession. 
Taylor  was  offered  as  any  other  witness  for 
the  state,  and,  as  was  said  In  the  last  Miller 
Case,  "there  is  a  clear  distinction  between 
evidence  of  a  confession  and  evidence  in 
chief."  Appellant  was  entitled  to  the  same 
method  of  attacking  the  testimony  of  Taylor 
as  that  allowed  in  the  case  of  any  other  wit- 
ness; but  we  know  of  no  rule  that  would 
give  him  any  addltloaal  privilege  In  this  re- 
gard. No  rule  of  trial  procedure  permits 
any  party,  when  an  adverse  witness  Is  of- 
fered, to  stop  the  examination  in  chief  in  an 
attempt  to  show  the  testimony  is  not  volun- 
tarily made.  That  is  one  of  the  puriMsea  of 
cross-ezamiuatlon,  and  in  this  case  it  might 
be  added  that  the  court  was  most  liberal  in 
the  length  he  permitted  appellant  to  go  on 
the  cross-examination  of  Taylor  In  the  en- 
deavor to  show  that  he  was  under  duress, 
and  that  his  testimony  was  not  voluntarily 
given.  In  the  last  Miller  Case  It  was  said 
that  it  was  not  error  to  submit  the  testimony 
of  Taylor  to  the  Jury  under  proper  instruc- 
tions as  to  the  testimony  of  an  accomplice  as 
bearing  upon  its  credibility.  The  testimony 
on  that  trial  was  given  six  months  after  the 
alleged  duress;  that  on  this  trial  was  given 
three  years  later.  In  the  meantime  Taylor 
had  been  a  free  agent ;  had  talked  freely 
with  representatives  ot  both  the  state  and 
the  appellant  Counsel  for  appellant  bad 
procured  from  him  an  affidavit  touctilng  the 
claim  of  duress,  and  had  prepared  questfbns 
and  answers  favorable  to  the  appellant  tor 
the  use  of  Taylor,  upon  the  belief  that  Tay- 
lor would  appear  as  a  witness  for  the  de- 
fense. All  this  matter — the  affidavit,  the 
prepared  questions,  and  answers — was  sub- 
mitted to  the  Jury,  and  was  before  them  in 
their  determination  of  the  credibility  of  Tay- 
lor and  the  weight  to  be  given  his  testimony. 
[I]  Other  errors  are  alleged  in  connection 
with  the  examination  of  Taylor.  Without 
gpeciflcally  referring  to  them,  we  overrule 
the  claim  of  error.  In  each  instance  what- 
ever was  sought  to  be  elicited  by  the  ques- 
tion was  fully  covered  in  the  affidavit,  and 
proposed  questions,  and  answers  submitted 
to  the  Jury  at  request  of  appellant,  and  the 
Jury  were  fully  apprised  as  to  all  the  ton- 
fllcting  statements  made  by  Taylor  at  all 
times.  The  qnestlons  to  which  the  court 
sustained  objection  were  in  the  nature  of 
impeaching  questions  as  to  statements  made 
by  Taylor  to  various  witnesses.  The  matter 
covered  by  the  statements  was  fully  covered 
by  the  affidavit,  and  prepared  questions,  and 
answers,  and  getting  it  before  the  Jury  once 
wais  enough.  So  that,  even  though  we 
should  be  of  the  opinion  that  the  court 
should  have  ruled  otherwise  in  the  first  In- 
Btance,  the  appellant  before  the  close  of  the 
trial  obtained  the  full  benefit  ot  any  con- 


tradictory  statements   Willis  Taylor  might 
have  mad& 

[10]  Complaint  is  next  made  of  dght  in- 
structions. Appellant  ix>int8  out  no  vice  in 
these  Instructions  except  to  say  they  do  not 
correctly  state  the  law.  We  have  read  them 
all,  and  can  discover  no  error  in  them.  Two 
ot  these  instructions  were  overlooked  by  the 
court  when  charging  the  Jury.  After  notic- 
ing this,  the  Jury  were  called  into  court 
after  notice  was  given  to  the  counsel  for  ap- 
pellant, and,  without  any  comment  by  the 
court  except  to  say  he  had  by  oversight 
failed  to  give  them  along  with  the  others, 
the  instructions  were  read  to  the  Jury,  to 
which  appellant  took  exception.  We  find 
no  error  in  this.  It  was  the  duty  of  the 
court  to  fully  instruct  tlie  Jury  as  to  the  law 
of  the  case,  and,  if  in  the  opinion  of  tbe 
court  he  had  omitted  anytliing  which  in  his 
Judgment  would  be  of  value  to  the  Jury  in 
reaching  a  conclusion,  we  see  no  error  in 
calling  them  from  the  Jury  room,  and  so  in- 
structing them. 

[11]  Error  Is  also  predicated  upon  ttie  tact 
that  on  the  first  day  of  the  trial  appellant 
was  led  to  and  from  the  courtroom  with 
handcuffs.  From  the  showing  made  In  affi- 
davits touching  this  matter  used  npon  the 
motion  for  a  new  trial,  we  do  not  think 
this  fact  was  known  to  the  Jury.  The  state 
also  made  a  showing  that  appellant  had 
broken  Jail  and  escaped  custody  on  two  dif- 
ferent occasions,  and  that  he  was  then  under 
indictment  charging  him  with  assault  with 
Intent  to  kill.  These  facts  distinguish  the 
case  from  State  v.  Williams,  18  Wash.  47,  50 
Paa  680,  39  Ia  R.  A.  -821,  03  Am.  St  Rep. 
869,  where  It  was  held  reversible  error  to 
keep  the  defendant  and  two  of  his  witnesses 
In  manacles  during  the  trial  without  any 
necessity  appearing  for  such  action.  Appel- 
lant is  not  within  the  reasoning  of  the  Wil- 
liams Case,  in  that  he  appeared  at  all  times 
during  his  trial  with  no  fetters  upon  him. 
Neither  can  we  say  no  reason  appears  why 
the  police  officials  should  not  regard  Miller 
In  the  light  of  an  habitual  criminal,  in  view 
of  this  record. 

[12]  The  Jury  having  returned  a  verdict 
of  guilty,  a  supplemental  Information  was 
then  filed  charging  appellant  with  being  an 
habitual  criminal,  upon  which  appellant  was 
tiled  and  convicted.  Upon  this  trial  it  ap- 
pears that  two  of  the  Jurors  were  husband 
and  wife.  After  the  Jury  had  been  impanel- 
ed, appellant  asked  to  have  the  Jury  dis- 
charged because  of  this  fact,  and  alleges  et^ 
ror  upon  the  court's  refusal  to  do  so.  We 
know  of  no  reason  why  the  presence  of  a 
husband  and  vrlfe  upon  the  same  Jury  would 
make  such  a  panel  an  unlawful  one,  or  ren- 
der illegal  any  verdict  returned  by  such  a 
Jury.    The  error  is  overruled. 

[13,  14]  Complaint  is  next  made  against 
the  supplemental  information,  upon  the 
ground  that  the  habitual  criminal  act  ot 
1903  waa  repealed   by   implication    by   the 
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Indeterminate  sentence  law  of  1007  (Laws 
190T,  c.  166).  We  can  find  nothing  In  the 
latter  act  that  suggests  any  intention  to  re- 
peal the  former  one.  The  act  of  1903  de- 
fined babiitual  criminals,  and  provided  that 
any  one  convicted  of  being  such  should  be 
punished  by  a  sentence  of  not  less  than 
double  the  time  of  the  sentence  upon  the 
former  conviction.  It  will  be  seen  the  law 
thus  fixed  a  minimum  but  no  maximum  period. 
The  act  of  1907  in  no  manner  changed  the 
punishment  theretofore  fixed  In  the  law  for 
any  crime.  It  simply  provided  for  a  new 
method  of  giving  sentence  in  that,  Instead 
of  a  definite  time  being  fixed  by  the  court, 
the  sentence  should  be  for  not  more  than 
the  maximum  nor  less  than  the  minimum 
term  then  provided  by  law  for  such  crime. 
It  also  provided  that,  wfiere  the  maximum 
sentence  to  be  given  was  left  to  the  discre- 
tion of  the  court  as  in  the  habitual  criminal 
law  of  1903,  the  court  should,  in  imposing 
the  sentence,  fix  such  maximum.  The  ap- 
pellant was  sentenced  to  a  term  of  not  less 
than  20  nor  more  than  40  years.  The  sen- 
tence upon  the  former  (onvictlon  was  10 
years.  "Not  less  than  double"  this  time  as 
provided  for  in  the  act  of  1903  would  be  20 
years.  No  maximum  sentence  being  provid- 
ed, for  by  law,  the  maximum  must  be  pro- 
nounced in  accordance  with  the  act  of  1907, 
vesting  in  the  court  imposing  the  sentence 
the  power  to  fix  such  maximum.  There  be- 
ing nothing  in  the  indeterminate  sentence  act 
changing  the  punishment  for  any  offense, 
we  fail  to  see  any  reason  for  contending  that 
It  repeals  the  habitual  criminal  act  by  im- 
plication. One  act  fixes  the  punishment  for 
the  crime  It  names;'  the  other  provides  the 
manner  In  which  that  punishment  shall  be 
pronounced  by  the  court  The  latter  act  in 
no  sense  changes  the  former  act,  nor  Is  It 
Inconsistent  therewith.  Featherstone  t.  Peo- 
ple, 104  lU.  325,  62  N.  B.  684. 

Finding  no  error,   the  Judgment  Is  sus- 
tained. 

CROW,   C.    J.,   and   PARKER,  FITLLBR- 
TON,  and  MOUNT,  JJ.,  concur. 


(S7  Nev.  6) 

WONO  KEB  V.  LIIXI8,  Justice  of  the  Peace. 

(No.  1098.) 

(Supreme  Court  of  Nevada.    Feb.  18,  1914.) 

1.  Apfkai.  and  Erbob  (f  43*)— Decisions  Ap- 

FKATABLX— JUBISDICTIOR  OF  AMOUNT. 

The  Supreme  Court  has  jurisdiction  of  an 
appeal  from  an  order  of  the  superior  court 
dUunisBing  a  writ  of  certiorari  to  re^ew  a  judg- 
ment of  a  justice  of  the  peace  attacked  on  ju- 
risdictional grounds,  regardless  of  the  amount 
in  controyerBy. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  161-166;  Dec  Dig.  | 
48.*] 

2.  Justices  of  the  Peacs  (|  208*)— Cebtioba- 

BI— JUBISDICTIOS— Pbesttmptionb. 

On  certiorari  to  review  a  judgment  of  the 
justice  court  because  of  a  defect  in  the  sum- 


mons, the  Judgment  should  be  vacated  where 
the  docket  of  the  justice  did  not  affirmatively 
show  a  anfiScient  service  of  summons. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  807-817;   Dec.  Dig.  f 

3.  Justices  or  the  Peace  (|  83*)— Skbvicb 

OF  Pbocess— Sufficiency. 

Where  the  summons  issued  out  of  Justice 
court  and  served  upon  defendant  was  not  signed 
by  the  justice,  it  is  voidable  and  may  be  set 
aside  upon  appropriate  motion. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  264,  266:   Dec.  Dig.  f 

Appeal  from  District  Court,  Clark  County; 
B.  J.  L.  Taber,  Judge. 

Application  by  Wong  Kee  for  writ  of  certi- 
orari against  H.  M.  Ullhs,  as  Justice  of  the 
Peace.  From  an  order  denying  the  writ,  the 
petitioner  appeals.  Reversed  and  remanded, 
with  directions. 

Richard  Busteed  and  J.  Warren  Hopkins, 
both  of  Las  Vegas,  for  appellant  Stevens  & 
Van  Pelt,  of  Las  Vegas,  for  respondent 

McCARRAN,  J.  This  is  an  appeal  from  an 
order  of  the  district  court  of  the  Fourth  Judi- 
cial district  denying  petitioner's  application 
for  a  writ  of  certiorari  to  review  a  Judgment 
entered  by  respondent  as  Justice  of  the  peace 
qt  Los  Vegas  township  against  petitioner 
and  in  favor  of  Antonio  Mendez,  plalntUF  in 
the  Justice  court,  in  the  case  of  Mendez  v. 
Wong  Kee.  In  the  court  below  petitioner 
prayed  that  a  writ  of  certiorari  be  issued  and 
directed  to  the  Justice  of  the  peace  command- 
ing him  to  transfer  to  the  derk  of  the  district 
court  a  transcript  of  the  proceedings  had  in 
that  court  whereby  Judgment  was  rendered 
against  petitioner,  and  in  this  respect  it  is 
the  contention  of  petitioner  that  the  Justice 
court  had  no  Jurisdiction  to  proceed  with  the 
cause  or  render  Judgment  in  the  case  for  the 
reason  that  there  was  a  defect  in  the  service 
of  summons.  Petitioner's  Exhibit  A  is  a  copy 
of  the  summons  served  upon  petitioner  as  de- 
fendant In  the  Justice  court,  and  it  is  ad- 
mitted that  the  copy  of  the  summons  as  set 
forth  In  the  transcript  is  true  and  correct  In 
that  copy  no  signature  of  the  Justice  of  the 
peace  appears  as  having  issued  the  summons. 
In  the  transcript  of  the  docket  of  the  Justice 
court  the  following  entry  appears:  "March 
20th,  Attorney  Van  Pelt  came  into  court  and 
made  a  return  on  summons  as  by  law  pro- 
vided." 

[1]  A  motion  to  dismiss  this  appeal  has 
been  filed  by  respondent,  and  in  support  of 
his  contention  we  are  referred  to  the  case  of 
Bienenfeld  v.  Fresno  Milling  Co.,  82  Cal.  425, 
22  Pac.  1113,  wherein  the  Supreme  Court  of 
California  held  that  an  appeal  from  a  Judg- 
ment and  order  of  the  superior  court,  dis- 
missing a  writ  of  certiorari  and  afflrming  a 
Judgment  of  the  district  court,  could  not  be 
reviewed  on  appeal  for  the  reason  that  appel- 


*Por  otbar  «aMS  *••  lun*  toplo  sad  notloa  NUMBBR  la  Dm.  Dig.  A  Am.  Dig.  Kay-No.  Sart«a  *  Uap'r  IndaxM 

Digitized  by  V^OOQ IC 


Nev.) 


WONG  KEE  V.  LILLIS 


901 


late  Jarlsdlctlon  of  the  Supreme  Coart  did  not 
extend  to  sudi  a  case.  But  In  this  respect  It 
must  be  observed  that  the  Supreme  Court  of 
California,  In  the  case  of  Helnlen  v.  Phillips, 
88  Oal.  557,  26  Pac  366,  In  a  similar  proceed- 
ing expressly  overruled  Its  decision  in  the 
Blenenfeld  Case,  and  said:  "A  motion  is 
made  to  dismiss  the  appeal  upon  the  ground 
that,  since  the  amount  Involved  la  less  than 
$300,  the  court  is  without  Jurisdiction.  And 
the  case  of  Blenenfeld  v.  Fresno  Bfllllng  Co., 
82  Cal.  425  [22  Pac.  1113],  decided  by  depart- 
ment 2  of  thl3  court,  sustains  the  position. 
But  that  case  Is  in  conflict  with  the  prior 
decisions,  which  in  the  pressure  of  business 
were  overlooked,  and  we  think  it  is  best  to 
return  to  the  settled  rule.  The  point  was 
decided  in  Winter  y.  Fitzpatrick,  36  Gal.  269, 
which  overruled  a  prior  case.  •  •  ♦  This 
case  was  approved  and  followed  in  Morley 
V.  Elkins,  87  CaL  456,  and  Palache  v.  Hunt,  64 
Cal.  474  [2  Pac.  245].  This  would  seem  to  be 
suflScient  to  establish  the  rule;  and,  as  the 
department  did  not  have  before  it  the  case 
mentioned,  we  think  that  Blenenfeld  v.  Fres- 
no Milling  Co.,  82  Cal.  425  [22  Pac.  1113], 
must  be  overruled.  l%e  motion  to  dismiss  Is 
therefore  denied." 

Counsel  for  respondent  refer  us  to  the  case 
of  Andrews  v.  Cook,  28  Nev.  265,  81  Pac.  303, 
and  also  to  the  case  of  Treadway  y.  Wright, 
4  Nev.  118,  and  Floral  Springs  Water  Co.  v. 
Rives,  14  Nev.  436.  In  the  ease  of  Floyd  4 
Gutherie  v.  Sixth  Judicial  District  Court,  135 
Pac.  922, 'this  court  expressly  overruled  the 
doctrine  as  annunciated  in  the  case  of  Tread- 
way  V.  Wright,  4  Nev.  119,  and  Andrews  v. 
Cook,  28  Nev.  265,  81  Pac.  303. 

It  is  our  Judgment  that  the  doctrine  annun- 
ciated in  the  case  of  Helnlen  v.  Phillips,  su- 
pra, establishes  the  better  rule  in  a  case  of 
this  kind,  and  this  court  will  entertain  an  ap- 
peal from  an  order  and  Judgment  of  the 
lower  court  in  certiorari  from  the  justice 
court.  The'  motion  to  dismiss  is  therefore 
denied. 

[2]  On  the  merits  of  the  case  it  must  be  ob- 
served that  our  dvil  practice  act,  applicable 
to  the  manner  of  commencing  actions  in  the 
Justice  court,  prescribes  that  an  action  in  the 
Justice  court  is  commenced  by  filing  a  com- 
plaint and  the  Issuance  of  summons  thereon. 
The  summons  must  be  directed  to  the  defend- 
ant and  signed  by  the  Justice.  Sections  5722 
and  S727,  Revised  Laws  of  Nevada. 

The  record  discloses  that  the  only  matter 
relative  to  the  service  of  summons  upon  the 
defendant  waa  the  docket  entry  made  on 


Mardi  20tb,  as  follows:  "Attorney  Tan  Pelt 
came  into  court  and  made  return  on  summons 
as  by  law  provided." 

In  the  case  of  McDonald  v.  Preacott  et  al., 
2  Nev.  109,^  90  Am.  Dec.  517,  this  court  estab- 
lished a  rule  directly  applicable  to  the  case 
under  consideration  and  held  that  nothing  is 
presumed  in  favor  of  the  Jurisdiction  of 
courts  of  limited  Jurisdiction.  The  recital 
tliat  the  summons  was  "duly  served,"  without 
stating  the  facts  as  to  how,  when,  or  where 
it  was  served,  is  not  sufficient  It  is  merely 
the  opinion  of  the  Justice  tiiat  service  was 
sufficient  Jurisdiction  cannot  be  presumed 
in  favor  of  the  Justice  of  the  peace  under 
such  circumstances.  In  this  respect  it  is  a 
rule  established  almost  to  a  degree  of  uni- 
formity that  nothing  is  presumed  in  favor  of 
the  Jurisdiction  of  the  Justice  of  the  peace, 
and  it  must  be  affirmatively  shown. 

In  the  entry  of  the  Justice  court  as  certified 
to  this  court,  there  is  a  total  absence  of  any 
entry  as  to  service  of  summons.  The  bald  al- 
legation, "Attorney  Van  Pelt  came  into  court 
and  made  return  on  summons  as  by  law  pro- 
vided," conveys  none  of  the  prereQuisites  to 
give  the  court  Jurisdiction.  There  is  an  ab- 
sence of  the  essential  requisites  as  to  how, 
when,  where,  and  by  whom  service  of  siui- 
mons  was  had  upon  the  defendant  As  stated 
by  this  court  in  the  case  of  McDonald  v. 
Prescott,  supra,  nothing  is  presumed  in  favor 
of  the  Jurisdiction  of  the  district  court;  its 
Jurisdiction  and  all  facts  essential  to  estab- 
lish Jurisdiction  must  affirmatively  appear. 

[3]  As  appears  from  the  record  in  this  case, 
the  copy  of  the  summons  left  with  the  de- 
fendant was  blank  as  to  the  signature  of  the 
Justice  of  the  peace.  Service  made  in  this 
monuer  is  voidable,  and  when  motion  i» 
made,  at  the  proper  time,  to  quash  the  serv- 
ice, the  party  making  such  motion  should  pre- 
vail. The  mere  entry  of  the  Justice  of  the 
peace  that  "return  on  summons  as  by  law 
provided"  will  not  relieve  such  a  defect 
Stewart  v.  Bodley,  46  Kan.  397,  26  Pac.  719, 
26  Am.  St  Rep.  105;  Moore  v.  Hansen,  75 
Mich.  664,  42  N.  W.  981;  McDonald  v..  Pres- 
cott, 2  Nev.  109,  90  Am.  Dea  617;  Roy  v. 
Whitford,  9  Nev.  370. 

It  follows  that  the  order  of  the  district 
court,  dismissing  the  writ  will  be  vacated, 
and  the  district  court  is  instructed  to  enter 
an  order  directing  the  annulment  of  the  Judg- 
ment of  the  Justice  court    It  is  so  ordered. 

TALBOT,  a  J.,  amd  NORCROSS,  JJ., 
concor. 
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LABIB  V.  CfOLDriELD  LDCKT  BOTS  MIN- 
ING CO.  et  al.     (No.  1976.) 

(Snpreme  Court  of  Nevada.     Feb.   18,   1914.) 

1.  APPBAI.  and  EiBBOB  (|  719*)— ASSiaNUBNTS 

or  Ebbob. 

In  the  absence  of  an  assignment  of  error 
to  the  sustaining  of  a  demurrer  to  the  cause  of 
action,  the  ruling  will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  2868-^82,  34U0;  Dec. 
Dig.  I  719.*] 

2.  Mines  and  Minkbals  ({  112*)— Iiabobkbs' 

LlBNB. 

Persons  performing  labor  in  the  develop- 
ment of  mining  property  or  to  facilitate  the 
extracting  of  ore  nave  a  lien  upon  the  interest 
of  the  lessee  and  the  owner. 

[Ed.  Note.— For  other  cases,  see  Mines '  and 
Minerals,  Cent  Dig.  $$  233-235;  Dec  Dig.  { 
112.*] 

3.  MlHBS  AND  BflNKBAUS  ({  117*)— LABOBBBS' 

LiKNS^  Alxjcoations      or      Complaint- 

Knowlbdok  or  Lessob. 

Where  the  complaint,  in  an  action  to  en- 
force a  lien  as  against  the  owner  upon  min- 
ing property  for  services  performed  for  the 
lessee,  alleged  that  the  lease  was  executed  b; 
the  owner  for  the  purpose  of  developing  and 
extracting  ore  from  the  property,  it  must  be  pre- 
sumed that  the  owner  nad  knowledge  that  la- 
borers were  being  employed  and  materials  fur- 
nished in  developing  the  property  under  the 
lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  239 ;   Dec.  Dig.  1 117.*] 

4.  Mkceanics'     Liens     (|    1*)  —  Labobebs' 
Liens. 

The  general  theory  upon  which  all  labor 
liens  are  based  is  that  tney  are  remedial  in  their 
nature  and  intended  to  assist  the  laborer  to  ob- 
tain a  just  price  for  his  services. 

[Ed.  Note.— For  other  cases,  see  Mechanic*' 
Liens,  Cent  Dig.  {  1 ;   Dec.  Dig.  (  L*] 

6.  Mechanics'  Liens  ({  1*)— Natdbe. 

Mechanics'  liens  are  purely  statutory. 
[E]d.   Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  i  1;    Dec.  Dig.  {  1.*] 

8.  Mines  and  Minebals  (|  112*)— Gonstbuo- 

TioN  or  Statutes. 

While  there  must  be  a  substantial  compli- 
ance with  the  essential  requisites  of  the  statute 
in  order  to  claim  a  laborer's  lien,  such  plead- 
ings and  notices  as  the  statute  requires  should 
be  liberally  construed  to  promote  the  object  to 
be  affected,  and  the  statute  in  that  respect 
should  not  be  construed  so  technically  as  to  de- 
stroy claimant's  right  to  a  lien. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {{  233-235;  Dec.  Dig.  { 
112.*] 

7.  Mines  and  Minebals  (§  112*)— Labobebs' 
Liens— Enpobcbment   Against  Lessob. 

Rev.  Laws,  {  2213,  provides  that  all  la- 
borers and  others  who  work  upon  any  mine  in 
an  amount  of  $5  or  more,  or  lumish  material, 
whether  done  or  furnished  at  the  instance  of 
the  owner  or  his  agent  shall  have  a  lien  upon 
the  mine  for  the  value  of  the  work  or  matenals 
and  that  ever^  contractor,  subcontractor,  or 
other  person  m  charge  of  any  mining  claim 
shall  be  held  to  be  the  agent  of  the  owner  for 
the  purposes  of  the  chapter.  Held,  that  one  who 
famished  labor  in  developing  a  mine  at  the  in- 
stance of  a  lessee  was  entitled  to  a  lien  on  the 
property  for  his  services,  whether  the  lessee 
was  a  contractor  working  on  the  property  in  the 
interest  of  the  owner,  or  whether,  under  the 


lease,  the  lessee  and  owner  were  both  to  share 
in  the  benefits  of  the  lessee's  work. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  if  233-235;  Dec  Dig.  i 
112.*] 

Appeal  from  District  Court,  Esmeralda 
County;   Theron  Stevens,  Judge. 

Action  by  John  B.  Lamb  against  the  Gold- 
field  Lucky  Boys  Mining  Company  and  an- 
other. From  a  judgment  of  dismissal,  plain- 
tiff appeals.    Reversed  and  remanded. 

James  Donovan,  of  Los  Angeles,  Cal.,  for 
appellant.  Thompson,  Morehouse  &  Thomp- 
son, of  Goldfleld,  for  respondents. 

McCARRAN,-  J.  This  Is  an  action  to  en- 
force a  mechanic's  lien.  Two  causes  of  ac- 
tion were  asserted  by  appellant,  plaintiff  In 
the  court  below.  The  Goldfleld  Aristok  Min- 
ing &  Leasing  Company  was  the  lessee  of 
those  certain  lode  mining  claims  known  as 
Lucky  Boy  No.  1  and  Lucky  Boy  No.  2.  The 
Goldfleld  Lucky  Boys  Mining  Company  was 
the  owner  of  the  claims  and  the  lessor.  Tb« 
second  cause  of  action  relied  upon  by  appel- 
lant Is  based  upon  services  performed  upon 
the  property  and  a  claim  of  lien  filed  pur- 
suant thereto  by  George  B.  Crowl,  the  lat- 
ter's  claim  o*  lien  having  been,  for  a  valua- 
ble consideration,  assigned  to  appellant,  by 
reason  of  which  cause  of  action  Judgment  is 
prayed  for  against  reqwndents. 

By  the  complaint  of  appellant  It  is  aver- 
red that  the  lease  executed  by  the  Goldfleld 
Lucky  Boys  Mining  Company  to  the  Gold- 
fleld Aristok  Mining  &  Leasing  Company 
was  tor  the  purpose  of  developing  and  im- 
proving and  extracting  ore  from  the  Lucky 
Boy  No.  1  and  Lucky  Boy  No.  2  lode  mining 
claims,  and  it  is  further  alleged  that  the 
lessor,  the  Goldfleld  Lucky  Boys  Mining  Com- 
pany had  knowledge  that  the  materials  fur- 
nished by  the  lien  claimant  were  used  in  the 
development  of  the  claims,  and  that  the 
lessor  had  full  knowledge  that  the  lien  claim- 
ant was  working  on  the  property.  It  is  fur- 
ther alleged  that  no  notices  were  posted  by 
the  lessor  exempting  the  mining  claims  leas- 
ed from  liability  for  materials  furnished,  or 
for  labor  performed  upon  or  in  the  develop- 
ment of  that  property. 

On  the  20th  day  of  August,  190S,  as  ap- 
pears from  the  record,  the  appellant  filed 
in  the  office  of  the  county  recorder  of  Eemer- 
alda  county  his  claim  of  lien,  duly  verified 
by  him,  and  had  the  same  recorded. 

[1]  A  demurrer  was  sustained  to  the  first 
cause  of  action,  and,  there  being  no  assign- 
ment of  error  as  to  the  order  of  the  court 
sustaining  that  demurrer,  it  is  not  involved. 

Appellant,  having  proceeded  to  trial  on  the 
second  cause  of  action,  offered  in  evidence 
George  B.  Crowell's  notice  of  mechanic's  lien, 
as  filed  in  the  office  of  the  county  recorder 
August  20,  1908.    An  objection  was  interpos- 


•For  otlier  esMB  lee  same  topic  and  fMCtlon  NUMBER  In  Dae.  Die.  A  Am.  Dig.  Key-No.  Series  Jt  ^| 


Uigitized  by ' 


l^^gtr 


NeT.) 


LAMB  T.  GOLDFIELD  LUCKT  BOYS  MINING  CO. 


903 


ed  by  the  defendant  upon  tbe  gronnd  that  the 
offer  of  appellant  was  Incompetent,  Irrel- 
erant,  and  Immaterial,  and  Inadmissible  for 
any  purpose  In  the  case.  The  trial  court, 
without  sustaining  the  objection  of  defend- 
ants on  the  gronnd  stated,  held  that  the  lien 
notice  was  not  admissible  for  the  reason 
that,  in  order  to  make  the  owner  of  the  prop- 
erty responsible  personally  for  the  indebted- 
ness, tbe  work  must  have  been  done  for  that 
owner  himself. 

The  Uen  law  of  the  state  of  Kevada  (sec- 
tion 2213,  R.  L.)  provides  that  all  miners, 
laborers,  and  others  who  work  or  labor  In 
the  amount  of  $5  or  more  In  or  upon  any 
mine,  or  upon  any  shaft,   tunnel,  adit,  or 
other  excavation,  designed  or  used  for  the 
purpose  of  prospecting,'  draining  or  working 
any  such  mine,  and  all  persons  who  shall 
furnish  any  timber  or  other  material,  to  the 
value  of  $5  or  more,  to  be  used  in  or  about 
any  such  mine,  whether  done  or  furnished 
at  the  Instance  of  the  owner  of  such  mine, 
or  bis  agent,  shall  have  and  may  each  re- 
spectively claim  and  hold  a  Uen  upon  such 
mine  for  the  amount  and  value  of  the  work 
or  labor  so  performed  or  material  furnished. 
In  the  notice  of  mechanic's  lien,  filed  by 
George  B.  Crowell  and  offered  as  evidence  in 
the  court   below,   the  lien  claimant  asserts 
the  Goldfleld  Arlstok  Mining  &  Leasing  Com- 
pany to  be  the  agent  of  the  Goldfleld  Lucky 
Boys  Mining  Company.    It  also  asserts'  that 
the  Goldfleld  Lucky  Boys  Mining  Company 
Is  the  reputed  owner  of  the  Lucky  Boy  No. 
1  and  Lucky  Boy  2.    Tbe  Uen  notice  is  suf- 
ficient in  other  respects  and  substantially 
conforms  to  the  requirements  of  the  statuta 
In  appellant's  second  cause  of  action  it 
Is  alleged  that  the  Goldfleld  Arlstok  Mining 
Company  was   the   lessee  of  the  Goldfleld 
Lucky  Boys  Mining  Company,  and  that  the 
lease  given  by  the  latter  to  the  former  was 
for  tbe  purpose  of  developing  and  Improving 
and  extracting  ore  from  the  Lucky  Boy  No. 
1  and  Lucky  Boy  No.  2.    Nothing  is  alleged 
in  either  the  lien  notice  filed  by  Crowell,  or 
In    tbe   complaint  of  api)ellant,   as   to  the 
terms  of  the  lease,  or  as  to  whether  or  not 
the  lessor  is  to  receive  any  part  or  percent- 
age of  the  proceeds  or  mineral  productions 
that  might  be  derived  from  tbe  mining  oper- 
ations. 

Tbe  trial  court  offered  to  enter  Judgment 
against  the.  respondent  Goldfleld  Arlstok 
Mining  &  Leasing  Company  as  lessee.  This 
the  appellant  refused  to  except,  stating  that 
tbe  company  was  insolvent,  and  that  the 
Judgment  against  It  was  of  no  value. 

There  Is  practically  but  one  question  before 
this  court  to  determine  in  this  case,  namely: 
Is  the  mining  property  of  a  lessor  to  be  held 
Uable  for  materials  furnished  and  labor 
performed  on  the  property  at  the  instance  or 
request  of  tbe  lessee? 

It  Is  our  Judgment  that  the  trial  court 
took   an  erroneous  view  of  the  matter  pre- 


sented. It  must  be  observed  at  the  outset 
that  from  the  pleadings  and  record  in  this 
case  it  Is  disclosed  that  the  respondent,  the 
Goldfleld  Lucky  Boys  Mining  Company,  ad- 
mits the  services  performed  and  the  mate- 
rials furnished,  as  alleged  in  appellant's 
second  cause  of  action,  but.  In  this  respect, 
they  allege  that  the  materials  were  furnished 
and  services  were  performed  at  the  Instance 
and  request  of  the  Goldfleld  Arlstok  Mining 
&  Leasing  Company,  the  lessee,  and  that,  as 
a  lessor,  the  Goldfleld  Lucky  Boys  Mining 
Company  was  not  responsible  for  the  debts 
incurred  by  its  lessee  In  the  mining  opera- 
tions carried  on  under  the  lease.  They  fur- 
ther contend  that  the  mining  claims  of  tbe 
lessor  cannot  be  bound  by  the  lien. 

In  dealing  with  this  subject,  tbe  courts 
of  the  land  have  not  been  at  all  harmonious. 
The  Supreme  Court  of  Colorado,  in  dealing 
with  this  subject  under  a  statute  exempting 
the  leaseholder  In  certain  Instances,  has  held 
that  a  mechanic's  lien  will  not  attach  to  the 
Interest  of  the  owner  of  the  mine  for  work 
done  or  material  furnished  in  working  or 
developing  a  mine,  where  tbe  work  Is  done 
or  material  furnished  at  the  Instance  of, 
or  under  a  contract  with,  one  whose  only 
Interest  is  that  of  lessee.  Wllklns  v.  Abell,  26 
Colo.  462,  68  Pac.  612. 

The  Supreme  Court  of  Colorado  has  on 
several  occasions  referred  to  the  case  of  Wll- 
klns V.  Abell,  supra,  and  on  each  occasion 
has  reaffirmed  the  rule  as  there  laid  down. 
In  the  case  of  Little  Valeria  Gold  M.  &  N. 
Company  v.  Ingersoll,  14  Colo.  App.  240,  69 
Pac.  970,  that  court,  after  referring  to 
their  decision  iln  the  case  of  Wllklns  v.. 
Abell,  said:  "There  must  be  some  showing 
to  the  point  that  the  owner  of  the  realty 
was  In  some,  manner  obligated,  either  becaus^ 
he  was  a  privy  and  party  to  the  contract  of 
employment,  or  because.  In  some  other  way 
than  by  the  lease,  he  authorized  the  lessee 
to  contract,  or  because  the  agreement,  by 
Its  terms,  gave  the  lessee  authority." 

In  the  case  of  Grlffln  v.  Hurley,  7  Ariz. 
899,  66  Pac.  147,  that  court  laid  down  the 
rule  that  the  Interest  of  the  lessee  Is  alone 
Uable. 

In  the  case  of  Gould  v.  Wise,  18  Nev.  267, 
3  Pac.  30,  this  court,  speaking  through  Mr. 
Justice  Belknap,  held,  In  substance,  that  the 
Interest  of  a  lessor  may  be  subjected  to 
Uen  claims,  notwithstanding  the  labor  and 
material  were  not  furnished  at  his  Instance, 
If,  knowing  that  alterations  or  repairs  were 
being  made  or  were  contemplated,  be  failed 
to  give  notice  that  he  would  not  be  respon- 
sible therefor. 

In  the  case  of  Roalna  v.  Trowbridge,  20 
Nev.  105,  17  Pac.  751,  this  court  approvingly 
referred  to  tbe  case  of  Gould  v.  Wise,  supra, 
and  held,  In  substance,  that  the  interests  of 
the  owner  or  owners  of  mining  claims  were 
chargeable  with  a  lien  for  labor  i)erformed 
on  a  claim,  although  such  labor  was  per-' 
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formed  at  the  Instance  and  request  of  one  In 
the  position  of  leasee.  In  that  case  the  court 
held  that  the  lease  and  contract  entered  Into 
between  the  owners  and  the  lessee  consti- 
tuted notice  to  the  lessor  of  the  work  and 
improvements  being  done  on  the  mine,  and 
that,  to  have  avoided  llablUty,  It  was  the 
duty  of  the  lessor  to  comply  with  the  statute 
and  post  notice  to  the  effect  that  they  would 
not  be  responsible  for  material  furniBhed  or 
labor  performed. 

[2]  The  general  underlying  principle  in  cas- 
es of  this  kind  Is  that  those  performing  labor 
In  the  development  of  mining  property,  or 
rendering  services  to  facilitate  the  extracting 
of  ore,  discovered  or  nndiscovered,  have  a 
lien  for  such  labor  upon  the  interest  of  the 
lessee  and  the  owiier.  Work  performed  in 
mining  property,  whether  it  be  in  the  ex- 
tracting of  precious  metals,  or  in  increasing 
the  facilities  for  their  extraction,  or  in  sink- 
ing, driving,  or  tunneling,  with  the  view  of 
discovering  ore,  aU  of  such  work  alike  inures 
to  the  development  of  the  property  and  to 
the  benefit  of  the  lessor. 

[3]  It  is  alleged  by  the  appellant  in  this 
case,  and  tils  allegation  in  this  re8i)ect  is  not 
controverted  by  the  answer  of  respondent, 
that  the  lease  under  and  by  reason  of  which 
the  Goldfield  Arlstok  Mining  &  Leasing  Com- 
pany operated  the  mining  property  was  given 
to  that  company  by  the  Goldfield  Lucky 
Boys  Mining  Company,  the  owner  of  the 
property,  for  the  purpose  of  'developing  and 
improving  and  extracting  ore  from  the  prop- 
erty. S^m  this  it  must  be  presumed,  even 
though  It  were  not  admitted  by  the  plead- 
ings, that  the  respondent,  the  Ooldfield  Lucky 
Boys  Mining  Company,  had  notice  and  knowl- 
edge that  such  work  was  going  on  and  that 
laborers  were  being  employed  and  materials 
were  being  furnished  in  furtherance  of  the 
development  and  improvement  of  the  prop- 
erty under  the  terms  of  the  lease 

The  Stipreme  Court  of  Missouri,  in  dealing 
with  the  question  of  estates  affected  by  me- 
chanic's liens  where  the  leasehold  was  a 
building,  held  that  the  lessor  who  authoriz- 
ed the  lessee  to  make  improvements  which 
effected  the  substantial  betterment  of  the 
reversion  at  the  expiration  of  the  term  im- 
pliedly constitutes  the  lessee  his  agent  for 
the  purpose  of  subjecting  the  lease  held  to 
liens  for  material  furnished  or  labor  per- 
formed. Dougherty-Moss  Lumber  Co.  v. 
Churchill,  114  Mo.  App.  578,  90  S.  W.  405. 

In  the  case  of  Hlgglns  v.  Carlotta  Qold 
Mining  Company,  148  CaL  700,  84  Pac.  758, 
113  Am.  St  Rep.  344,  the  Supreme  Conrt  of 
California,  in  construing  the  provisions  of  a 
statute  similar  to  ours,  said:  "The  purpose 
of  the  statute  obviously  is  to  allow  a  Hen 
for  mining  work  done  upon  a  mine  against 
the  estate  or  interest  therein  of  the  person 
who  is  to  be  benefited  thereby,  whether  done 
directly  for  him  and  at  his  request,  or  indi- 
rectly for  his  benefit,  at  the  request  of  some 


other  peiBon  operating  In  pursuance  of  some 
express  or  implied  contract  with  him."  In 
that  case  the  court  held  that,  where  the  les- 
sor or  owner  of  the  property  posted  no  notice 
disclaiming  llabllty  for  labor  performed  or 
material  funlshed,  it  followed  as  a  conse- 
quence that  his  estate  in  the  property  stands 
charged  with  a  lien  for  the  value  of  such 
labor. 

[4]  The  general  theory  upon  which  all  la- 
bor liens,  or  mechanics'  liens,  are  based  is 
that  they  are  remedial  in  their  nature — in- 
tended to  aid  the  laborer  who  gives  his  serv- 
ices, or  the  materialman  or  merchant  v^ho 
furnishes  his  goods  or  wares,  to  secure  the 
contract  price,  or  at  least  a  Just  price  for 
the  services  or  material  furnished.  This  is 
based  on  the  principle  that  the  material  used 
or  the  labor  performed  upon  a  specific  prop- 
erty has  enhanced  its  value,  and  that  it  is 
right  that  the  person  furnishing  material 
may  follow  his  material  into  the  structure 
of  which  it  became  a  part,  or  that  the  la- 
borer should  pursue  the  result  of  his  toil  in 
order  to  secure  his  Just  compensation  be- 
cause the  structure  is  the  result  of  the  materi- 
al furnished,  or  the  labor  done,  and  It  is  Just 
that  the  owner  thereof  should  not  acquAe 
the  benefits  of  the  labor  or  the  improve- 
ments accruing  from  the  material  without 
compensating  the  person  famishing  such  la- 
bor or  material. 

[S]  Mechanics'  Uens  are  purely  creatures 
of  statute,  and  the  right  to  enforce  such 
liens  emanated  entirely  from  statutory  provi- 
sloms.  The  property  that  may  be  subject  to 
ilea,  the  class  of  labor  that  may  have  the 
benefit  of  lien,  the  titne  within  which  and 
the  manner  in  which  a  lien  may  be  enforced 
are  all  matters  which  rely  entirely  upon 
statutory  provisions. 

The  several  statutory  enactments  in  the 
states  in  which  the  right  of  lien  exists  are 
the  I>a9ls  for  the  many  decisions  rendered  by 
courts  of  last  resort  In  dealing  with  this  sub- 
ject, and  hence  we  find  a  lack  of  onity  in 
the  expressions  of  the  courts  upon  the  various 
phases  that  have  arisen.  The  right  of  ll«i 
was  unknown  at  common  law,  and  had  no 
place  in  equity  Jurisprud^ice.  The  principle 
itself,  although  having  sanction  in  the  dvH 
law,  had  its  statutory  Initiative  in  the  spirit 
of  Justice  to  give  to  every  person  of  ordinary 
intelligence  the  means  whereby  he  miKht  be 
secured  for  services  rendered  or  materials 
furnished.  The  general  principle  upon  wUch 
the  statute  laws  relative  to  mechanic's  liens 
is  grounded  being  broad,  it  follows  that  it 
was  never  intended  that  provisions  of  the  law 
should  furnish  a  snare  and  involve  claim- 
ants In  the  intricacies  of  pleading. 

[6]  Hence,  while  there  must  be  a  substan- 
tial compliance  with  the  essential  requisites 
of  the  statute,  such  pleadings  and  notices  as 
the  law  requires  should  be  liberally  con- 
strued in  order  that  Justice  might  be  pro- 
moted and  the  desired  object  might  be  et< 
fected. 
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It  has  been  beld  that,  while  coarta  always 
require  a  substantial  compliance  with  the 
statute  in  regaid  to  the  statement  In  the  no- 
tice of  Hen  and  the  proceedings  thereunder, 
yet  they  will  not  glre  the  statute  snch  a  nar- 
row or  technical  construction  as  to  fritter 
away,  Impede,  or  destroy  the  right  of  the 
Hen  claimant  Castagnetto  t.  Copper  Town 
M.  &  L.  Co.,  146  Cal.  829,  80  Pac.  74. 

[7]  By  the  provisions  of  our  statute  the 
right  of  lien  was  granted  to  persons  furnish- 
ing timber  or  other  materials  to  be  used  In 
or  abont  any  mine  and  also  to  laborers  and 
others  who  worlc  or  labor  In  or  upon  any 
mine,  shaft,  tunnel,  adit,  or  other  excavation 
designed  for  the  purpose  of  prospecting, 
draining,  or  worltlng  any  snch  mine.  This 
right  of  lien  Is  provided  for  whether  the 
work  is  done  or  the  material  is  famished 
at  the  Instance  of  the  owner  of  the  property 
in  person,  or  of  his  agent  By  the  provisions 
of  the  statute,  it  Is  expressly  stated  that 
every  contractor,  subcontractor,  architect 
builder,  or  other  person  In  charge  or  control 
of  any  mining  claim  or  any  part  thereof 
shall  be  held  to  t>e  the  agent  of  the  owner  for 
the  purpose  of  the  application  of  the  law. 

If  the  lease  In  question,  given  by  the  Gold- 
field  Lucky  Boys  Mining  Company  to  the 
Goldfleld  Aristok  Mining  Company,  was  giv- 
en with  the  sole  object  and  view  of  prospects 
Ing  the  property,  or  of  Improving  the  prop- 
erty in  the  way  of  determining  the  existence 
of  ore  bodies  thereon,  or  for  the  extraction 
of  ores  without  any  provision  for  the  lessee 
to  acquire  benefit  from  the  ore  extracted, 
then  the  lessee  was  a  contractor,  working  on 
the  property  in  the  laterest  of  the  lessor,  and 
must  be  held  to  be  the  agent  of  the  owner, 
under  the  provisions  of  section  1  of  our 
lien  law.  On  the  other  hand,  If,  by  provi- 
sions of  the  lease  under  which  the  Goldiield 
Aristok  Mining  Company  operated  the  prop- 
erty, the  lessor  was  to  derive  a  stipulated 
t>enefit  from  the  ore  extracted  by  the  lessee 
or  some  share  in  the  net  profits  derived  from 
the  property,  then  the  lease  was  a  contract 


between  the  parties,  and  by  Its  covenants  the 
lessee  undertook  to  do  the  mining  work,  and 
both  the  lessee  and  the  lessor  were  to  share 
In  the  proceeds  and  benefit  of  the  work. 
Hence  the  lessor  was  not  only  the  indirect 
but  the  direct  beneficiary  of  the  labor  per- 
formed In  the  property  and  all  the  material 
furnished  therein,  and  it  Is  obviously  the  in- 
tent of  the  statute  and  manifestly  its  spirit 
to  allow  a  lien  for  mining  work  done  upon 
a  mine  against  the  estate  or  interest  there- 
in of  the  person  who  Is  to  be  benefited  there- 
by. Hlggins  V.  Carlotta  Mfg.  Co.,  148  Cal. 
700,  84  Pac,  768,  113  Am.  St  Rep.  344. 

The  rule  as  established  by  this  court  in 
the  case  of  Gould  v.  Wise,  supra,  and  Roslna 
V.  Trowbridge,  supra,  has  never  been  qnea- 
tloned  or  modified  by  this  court  since  its  es- 
tablishment and  we  see  no  occasion  at  this 
time  for  the  establishment  of  a  different  rule, 
notwithstanding  the  fact  that  many  courts 
have  beld  to  the  contrary.  The  statute 
makes  provisions  as  to  how  a  lessor  may  re- 
lieve himself  and  his  estate  from  liability  as 
against  Hen  claimants,  and,  where  one  fails 
to  throw  about  himself  the  protection  which 
the  statute  affords,  he  cannot  In  justice  re- 
main silent  and  receive  the  benefit  of  labor 
and  services  performed  on  his  estate  and 
then  avoid  liability  for  a  just  compensation 
therefor. 

One  other  point  is  raised  by  appellant  In 
this  case,  namely,  that  the  court  erred  in 
dismissing  the  action.  It  is  manifest  how- 
ever, that  had  the  court  admitted  in  evidence 
the  notice  of  lien  offered  by  appellant  it 
would  not  its  ^  matter  of  course,  have  dis- 
missed the  action;  hence  It  is  unnecessary 
for  us  to  dwell  upon  this  phase. 

The  order  sustaining  respondents'  objec- 
tion to  the  admissibility  of  the  Hen  notice 
and  the  judgment  of  dismissal  are  reversed, 
and  the  case  remanded. 


TALBOT,  a  J., 
cur. 


and  NORCROSS,  J.,  con- 
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(37  Nev.  «) 

STATE  ex  reL  HAVILAND  et  aL  t.  BONNI- 

FIELD,  County  Auditor.    (No.  20S4.) 

(Supreme  Ck»art  of  Nevada.    Feb.  28, 1914.) 

1.  Counms  ({  94*)— County  AunrroB— Dtjtt 

TO    BEPORT— COIXBCTIONS   DXTBINO   PBKCKD- 

iiTO  Tebm  of  Office. 

Where  a  county  auditor  was  bis  own  ■ac- 
cessor in  office,  he  was  bound  to  make  the  joint 
report  required  by  Bey.  Laws,  |  3746,  requiring 
the  county  auditor  and  county  treasurer  to 
make  a  joint  statement  to  the  board  of  county 
commissioners,  showing  the  amount  of  collec- 
tions, etc.;  though  such  report  should  have  been 
made  during  the  preceding  term,  since  the  duty 
was  a  continuing  one. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  106,  122-134;  Dec  Dig.  t  94.»] 

2.  MANDAHT7B     (f     151*  )— PBOCEKDINOS— PAB- 

TU8  Defendant. 

In  mandamus  proceedings  by  the  board  of 
COUDI7  commissioners  to  compel  the  county  au- 
ditor to  make  the  joint  report  required  by  Bev. 
Laws,  I  374&  requiring  the  county  auditor, 
jointly  with  the  county  treasurer,  to  make  a 
report  of  the  amount  of  collections,  etc.,  the 
county  treasurer  was  not  a  necessary-  party, 
where  it  appeared  that  he  was  willing  to  per- 
form his  part  in  making  the  report. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {i  291,  292;   Dec.  Dig.  |  161.*] 

Appeal  from  District  (3ourt,  Humboldt 
County;   Peter  Breen,  Judge. 

Petition  for  writ  of  mandate  by  the  State 
of  Nevada,  on  relation  of  C.  B.  Havlland 
and  others,  against  S.  3.  Bonnifleld,  County 
Auditor.  From  a  Judgment  dismissing  the 
petition,  relators  appeal.  Beversed  and  re- 
manded. 

J.  A.  Callahan,  of  WInnemucca,  for  appel- 
lant W.  S.  Bonnifleld,  of  WInnemucca,  for 
respondent 

NOBCBOSS,  J.  This  is  an  appeal  from  a 
Judgment  of  dismissal  following  the  sustain- 
ing of  a  demurrer  to  a  petition  for  a  writ  of 
man<late. 

[1]  A  proceeding  In  mandamus  was  insti- 
tuted injhe  Sixth  Judicial  district  court  In 
and  for  Humboldt  county  by  the  state,  on 
the  relation  of  the  board  of  county  commis- 
sioners of  Humboldt  county,  against  the  re- 
spondent, as  auditor  of  said  county,  to  re- 
quire respondent,  in  conjunction  with  the 
county  treasurer  of  said  county,  to  maktf 
certain  quarterly  reports,  relative  to  the  fiscal 
atfairs  of  said  county,  as  required  by  the  pro- 
visions of  Bev.  Laws,  {  3746. 

The  petition  or  affidavit  which  was  filed 
February  3,  1913,  In  support  of  the  writ,  al- 
leged in  substance  that  at  all  the  times  and 
dates  mentioned  In  the  petition  the  respond- 
ent was  the  duly  elected,  qualified,  and  act- 
ing county  auditor  of  said  Humboldt  county ; 
that  ever  since  the  30th  day  of  June,  1911, 
respondent  had  failed  or  neglected  to  either 
make  or  Join  with  the  county  treasurer  In 
making  the  Joint  statements  required  by  said 
section  3746 ;  that  the  county  treasurer,  dur- 
ing all  said  times,  was  and  now  is  ready  and 


willing  to  make  such  Joint  statements,  but 
was  and  Is  unable  to  do  so  by  reason  of  the 
failure  and  neglect  of  respondent  to  Join  with 
him ;  that  by  reason  of  such  failure  the  rela- 
tors were  unable  to  perform  their  duties  as 
required  by  law. 

The  petition  prayed  for  the  Issuance  of  a 
writ  of  mandate  directed  to  respondent  and 
requiring  him  to  make  and  file.  Jointly  with 
the  said  county  treasurer,  all  statements  and 
reports  in  arrear,  wittiln  a  time  to  be  fixed 
by  the  court 

Respondent  demurred  to  the  petition  upon 
two  grounds:  (1)  That  the  petition  or  af- 
fidavit did  not  state  facts  sufficient  to  ood- 
stitute  a  cause  of  action.  (2)  That  there  la  a 
nonjoinder  of  parties  defendant 

Bev.  Laws,  |  3746,  provides:  -  "The  county 
auditor  and  treasurer  of  each  county  in  the 
state  shall,  on  the  first  Mondays  of  April, 
July,  October  and  January,  make  a  Joint 
statement  to  the  board  of  county  commis- 
sioners, and  forward  a  copy  to  the  state  con- 
troller, showing  the  whole  amount  of  collec- 
tions (stating  particularly  the  source  of  each 
portion  of  the  revenue)  from  all  sources  paid 
Into  the  county  treasury;  the  funds  among 
which  the  same  was  distributed  and  the 
amounts  to  each;  the  total  amounts  of  war- 
rants drawn  and  paid,  and  on  what  funds; 
the  total  amounts  of  warrants  drawn  and  un- 
paid; the  accounts  or  claims  audited  or  al- 
lowed and  unpaid,  and  the  fund  out  of  which 
they  are  to  be  paid,  and,  generally,  make  a 
full  and  specific  showing  of  the  financial  con- 
dition of  the  county,  which  shall  be  published 
in  some  newspaper  published  in  the  county. 
If  there  be  one;  If  not,  then  by  posting  the 
same  in  a  conspicuous  place  on  the  court- 
house of  said  county." 

Bespondent  failed  to  file  any  brief  In  this 
court,  and  we  can  only  surmise  what  his  posi- 
tion was  in  the  court  below  from  the  record, 
and  from  statements  contained  In  appellant's 
brief.  From  these  we  gather  that  it  was 
respondent's  contention  that  as  the  statute 
required  the  fiscal  statements  to  be  made 
Jointly  by  the  treasurer  and  auditor,  the 
treasurer  was  a  necessary  party  to  the  pro- 
ceeding, and  that,  as  respondent  had  entered 
upon  a  new  term  of  office  on  the  first  Mon- 
day in  January,  1913,  he  could  not  be  re- 
quired to  perform  any  official  duties  which  he 
had  failed  to  perform  during  his  preceding 
term  of  office.  We  think  both  these  conten- 
tions are  without  merit  If  the  official  duty 
is  a  continuing  one  until  performed,  a  writ 
will  lie  against  the  Incumbent  in  office,  re- 
gardless of  the  fact  that  his  predecessor  in 
office  should  primarily  have  performed  the 
duty.  A  similar  question  was  presented  in 
the  recent  case  of  Stone  v.  Bell,  Auditor,  35 
Nev.  240,  129  Pac.  458,  In  which  we  said: 
"The  question  is  one  of  original  impression 
In  this  court,  and  we  see  no  good  reason  not 
to  adopt  the  view  that  the  successor  in  office 


*F«r  other  oases  see  sun*  topic  and  soctioo  NUUBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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In  a  case  of  this  character  may  be  snbBtltated 
in  place  of  the  officer  whose  term  has  ex- 
pired. Here  an  official  duty  Is  sought  to  be 
enforced,  one  which  contlnnes  until  perform- 
ed, regardless  of  who  may,  for  the  time  be- 
ing, be  the  incumbent  of  the  office."  See,  al- 
so. Utter  V.  Franklin,  7  Ariz.  800,  64  Pac. 
427;  Nance  t.  People,  26  Colo.  252,  64  Pac. 
631;  Parks  v.  Hays,  U  Colo.  Appf  415,  63 
Paa  893;  People  v.  Aheam,  200  N.  Y.  146, 
93  N.  B.  472 ;  Commonwealth  v.  Overseers,  4 
Kulp.  (Pa.)  85 ;  State  t.  Common  Council  of 
Madison,  16  Wis.  SO;  State  t.  Gates,  22  Wis. 
210. 

Tliis  is  a  rule  which,  doubtless,  should 
have  its  exceptions;  but  the  present  case 
does  not  appear  to  be  one  which  should  be 
considered  outside  this  rule.  Respondent  was 
his  own  successor  In  office.  Conceding  there 
may  be  exceptions  to  the  rule  that  a  succes- 
sor In  office  is  bound  to  perform  duties  of  a 
continuing  character,  which  his  predecessor 
should  have  performed  during  his  term, 
courts  are  Justified'  in  applying  the  rule 
with  greater  strictness  where  the  neglect  to 
perform  a  statutory  duty  occurred  during  a 
preceding  term  of  the  same  incumbent  in 
office. 

In  State  v.  Klrman,  17  Nev.  380,  30  Pac 
1075,  In  a  proceeding  in  mandamus  by  the 
board    of  county    commissioners    of    Storey 
county  against  Richard  Klrman,  treasurer  of 
Storey  county,  to  comi>el  the  latter  to  mak« 
a  Joint  statement  with  the  county  auditor  in 
accordance  with  the  provisions  of  the  same 
section  as  is  Involved  in  this  case,  this  court 
held,  quoting  from  the  syllabus:   "Mandamus 
will  not  issue  to  compel  a  county  treasurer 
to  make  a  statement,  as  required  by  statute, 
after  bis  term  of  office  had  expired."    It  does 
not  appear  from  any  statement  in  the  opinion 
in  this  case  that  the  respondent,  E^lrman,  was 
not  his  own  successor  in  the  office  of  treasur- 
er.    It  Afould  be  natural  to  assume  from  the 
opinion  that  he  was,  because  in  the  title  of 
the  action  he  Is  designated  "Treasurer  of 
Storey  County."   The  record  in  the  case,  how- 
ever, discloses  that  he  was  not  his  own  suc- 
cessor, and  was  not  treasurer  of  Storey  coun- 
ty, at  the  time  the  proceeding  was  instituted. 
The  court  below  may  have  been  misled,  from 
the  opinion  alone  and  the  way  in  which  the 
proceeding  was  entitled,  into  the  belief  that 
it  was  a  case  squarely  in  point,  and  decisive 
of  the  question  presented  in  this  case,  when, 
upon  the  contrary,  viewed  in  the  light  of  the 
record,  it  is  clearly  distinguishable.    Neither 
should  that  case  be  regarded  as  holding  that, 
in  every  case  where  an  officer  has  ceased  to 
bold  an  office,  be  faay  not  be  compelled  by 
mandamus  to  perform  some  duty  which,  from 
its  very  nftfure,  is  personal  to  the  incumbent, 
as  distinguished' from  a  duty  that  is  purely 
official,     and    Contin'ulng    until    performed. 
Finely  v.  Territory,  12  Okl.  621,  73  Pat?. -273 ; 
State  v.  Cole,  25  Neb.  342,  41  N.  W.  245.   r 


[2]  We  think  It  does  not  appear  from  the 
petition  that  the  county  treasurer  was  a  nec- 
essary party  to  the  proceeding.  It  is  alleged 
in  the  petition  that  the  treasurer  was  at  all 
times  and  is  now  ready  and  wUllng  to  Join 
in  making  the  required  reports.  The  de- 
murrer to  the  petition  admits  this  fact  We 
see  no  necessity  of  making  an  officer,  willing 
to  perform  lils  part  In  making  a  Joint  official 
report,  a  party  to  an  action  against  another 
officer  whose  duty  It  is  to  Join  with  him  in 
making  such  report,  and  who  Is  alleged  to 
be  delinquent 

The  Judgment  of  dismissal  and  the  order 
sustaining  the  demurrer  are  reversed,  and 
the  case  remanded. 


(87  Nev.  19) 
STATE  ex  reL  SDGARMAN  v.  LAMB,  Sheriff. 
(No.  2008.) 
(Supreme  Court  of  Nevada.    Feb.  18, 1914.) 

1.  Replevin   (f  48*)— RvniBN   of  Pbofebtt 
TO  Defendant. 

Rev.  Laws,  {  6128,  relating  to  actions  to 
recover  possession  of  personal  property,  declares 
tliat  the  defendant  may,  within  two  days  after 
the  service  of  a  copy  of  the  affidavit  and  the 
undertaking,  give  notice  to  tbe  sheriff,  who  has 
seized  the  property,  that  he  exctpts  to  the  sure- 
ties, and,  if  lie  fails  to  do  so,  he  shall  be  deemed 
to  have  waived  all  objection  to  the  sureties. 
Section  5129  declares  that,  at  any  time  before 
the  delivery  of  the  property  to  the  plaintiff,  the 
defendant,  if  he  does  not  except  to  the  sureties, 
may  claim  the  property  upon  giving  to  the  sher- 
iff a  written  undertaking  executed  by  two  or 
more  sureties,  and  section  6130  declares  that 
the  defendant's  sureties,  upon  notice  to  the 
plaintiff  of  not  less  than  two  or  more  than  five 
days,  shall  justify  before  the  clerk  or  judge  in 
the  same  manner  as  upon  bail  on  arrest,  and 
upon  justification  the  sheriff  shall  deliver  the 
property  to  tbe  defendant.  Held,  that  justifica- 
tion by  defendant's  sureties  upon  notice  to 
plaintiff  was  a  condition  precedent  to  the  de- 
livery of  the  property  to  him ;  tbe  plaintiff  not 
being  required  to  justify  his  sureties  unless 
called  upon  by  the  defendant. 

[Ed,   Note.— For   other   cases,   see   Replevin, 
Cent  Dig.  K  180-186;    Dec.  Dit;.  $  48.*] 

2.  Courts  (J  207*)— Mandamus  —  Obiginal 
Wbit  by  Svpbeme  Coubt. 

In  an  action  for  the  possession  of  personal 
property,  where  the  sheriff  redelivered  it  to  de- 
fendant, although  defendant's  sureties  had  not 
justified  in  accordance  with  the  statute,  and  the 
trial  court  refused  to  issue  s  writ  of  mandamus 
compelling  the  sheriff  to  deliver  the  property  to 
the  plaintiff,  plaintiff  is  entitled  to  petition  the 
Supreme  Court  for  the  issuance  of  an  original 
writ  of  mandamus,  having  exhausted  his  reme- 
dies below. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  667 ;    Dec  Dig.  §  207.*1 

3.  Mandahus  (SJ  73*)— Possession  or  Pbop- 
BBTY— Duty  of  SiiERiFr. 

'  In  an  action  for  tbe  possession  of  personal 
property,  the  sheriff,  after  seising  it,  redelivered 
ib'  to  the  defendant,  although  defendant's  sure- 
ties on  his  undertaking  had  not  justified  them- 
selves before  the  clerk  or  tbe  .court  as  required 
by  statute.  The  property  still  remained' within 
the  county,  held  that,  as  Rev.  Laws,  8  5127, 
requires  the  sheriff,  upon  receipt  of  the  affidavit, 
notice,  and  written  undertaking  executed  b^  the 

Elaintilf,  to  take  the  property  and' retain  it  in 
is  custody  until  delivery  to'plS>ftitiff  or  rede- 


*F«r  otb*r  caa«s  i—  iimi  topiQ  •nd  laettoD  MUUBER  In.Dse.  Dig,  A  Am.  Dig.  Ksy-No.  Ssrla  A  Rap'r  IndaxM 

Digitized  by  V^OOQIC 


008 


1S8  PACIFIC  BISPUBTEB 


(NcT. 


Urerj  to  the  defendant  after  justification  of  the 
latter'a  sureties,  tlie  sheriff  will  b;  an  appro- 
priate writ  of  mandamus  be  compelled  to  retalie 
the  propert7  and  deliver  it  to  plaintiff;  the  de- 
fendant having  waived  exceptions  to  plaintiff's 
sureties  and  not  having  established  bis  own 
right  to  a  return. 

[Ed.  Note.— For  other  case*,  see  Mandamns, 
Cent.  Dig.  »  U5,  135,  144-149;  Dec.  Dig.  ( 

Orlgtnal  proceeding  by  the  State,  on  the 
relation  of  M.  Sugarman,  for  a  writ  of  man- 
damus against  S.  G.  Lamb,  Sheriff  of  Hum- 
boldt County.    Writ  Issued. 

Salter  ft  Robins,  of  ^^nnemucca,  and 
George  B.  Thatcher,  of  Carson  City,  for  pe- 
titioner, a  A.  Gillette,  of  Salt  Lake  City, 
ntali,  and  Thomas  A.  Brandon,  for  respond- 
ent 

McOARRAN,  3.  This  la  an  original  pro- 
ceeding in  mandamus.  The  petitioner  was 
the  plaintiff  In  an  action  for  claim  and  de- 
livery In  the  district  court  of  Humboldt 
county.  After  the  regular  commencement  of 
his  action,  by  the  filing  of  complaint  and 
the  issuance  of  summons,  petitioner,  in  com- 
pliance with  obapter  20  of  the  civil  practice 
act  of  this  state,  claimed  the  delivery  of  cer- 
tain personal  property  enumerated  In  bis 
petition.  In  accordance  with  his  claim 
he  made  an  affidavit  setting  forth  the  essen- 
tial requisites  under  the  dvll  practice  act, 
and  thereby  required  the  respondent,  as 
sheriff  of  Humboldt  county,  that  being  the 
county  In  which  the  personal  property  was 
situated,  to  take  the  personal  property  from 
the  defendant 

It  Is  admitted  by  the  pleadings  In  this 
case  that  all  of  the  steps  necessary  to  Justi- 
fy the  sheriff  in  taking  possession  of  the 
property  from  the  defendant  were  accom- 
plished by  the  petitioner,  as  plaintiff  In  the 
case  below.  From  the  petition  and  answer 
in  this  proceeding  It  appea,rB  tliat  the  re- 
spondent, as  sheriff,  nominally  took  posses- 
sion of  the  personal  property. 

Petitioner  alleges  that  more  than  five  days 
elapsed  and  no  notice  was  served  on  him,  as 
plaintiff  in  the  action  tn  the  lower  court,  by 
respondent,  or  by  any  other  person,  that  de- 
fendant required  the  return  of  the  per- 
sonal property,  or  that  the  defendant  had 
given  to  the  respondent  a  written  undertak- 
ing as  prescribed  by  section  187  of  the  civil 
practice  act,  and  no  notice  had  been  served 
on  petitioner  that  defendant's  sureties  would 
justify  before  the  judge  of  the  district  court. 
In  which  court  the  action  was  pending,  or  be- 
fore the  clerk  of  that  court,  as  prescribed 
by  section  188  of  the  dvll  practice  act  (Rev. 
Law%  I  5130).  After  the  expiration  of  five 
days  from  the  date  of  the  taking  of  the 
property  by  the  respondent,  petitioner  made 
demand  on  the  respondent  for  the  delivery  of 
the  property  to  him  under  section  187  of  the 
dvll  prucUce  act 


In  the  answer  filed  by  respondent  it  Is 
claimed  that  the  defendant.  In  the  action 
In  the  lower  court,  made  demand  and  deliv- 
ered an  undertaking  to  respondent  within 
five  days  from  the  date  of  the  taking  of  the 
property  by  respondent,  and  that  thereafter 
the  sureties  on  the  undertaking  qualified 
before  a  sotary  public  in  and  for  the  county 
of  Humboldt  Respondent  further  states  that 
the  undertaking  was  approved  by  him  In  his 
official  capadty  as  sheriff,  and  that  after 
the  delivery  of  the  undertaking  to  respondent 
he  returned  the  property  to  defendant  Hav- 
ing surrendered  possession  of  the  property, 
respondent  alleges  that  he  has  not  now  legal 
control  thereof. 

[t]  In  our  practice  In  matters  of  claim  and 
delivery,  section  5128,  Bevised  Laws,  pre- 
scribes: "The  defendant  may,  within  two 
days  after  the  service  of  a  copy  of  the  affi- 
davit and  the  undertaking,  give  notice  to 
the  sheriff  that  he  excepts  to  the  sufflden^ 
cy  of  the  sureties.  If  he  falls  to  do  so,  he 
shall  be  deemed  to  have  waived  all  objection 
to  them.  When  the  defendant  excepts,  the 
sureties  shall  justify  on  notice  In  like  man- 
ner as  upon  ball  on  arrest;  and  the  sheriff 
shall  be  responsible  for  the  suffldency  of  the 
sureties  until  the  objection  to  them  is  ei- 
ther waived,  as  above  provided,  or  until  they 
justify.  If  the  defendant  except  to  the  sure- 
ties he  cannot  reclaim  the  property,  as  pro- 
vided In  the  next  section." 

As  appears  from  the  record  in  this  case, 
the  defendant  In  the  lower  court  did  not  ex- 
cept to  the  sufficiency  of  plaintiff's  sureties 
given  In  the  latter's  undertaking  in  claim  and 
delivery ;  hence  It  follows  that  the  defendant 
is  deemed  to  have  waived  all  objections  that 
be  might  have  to  the  sureties  offered  on 
the  undertaking  of  plaintiff.  The  defendant 
having  failed  or  refused  to  avail  himself 
of  the  right  of  excepting  to  the  plaintiff's 
sureties,  he  had  the  right  to  demand  of  the 
sheriff  the  return  of  the  property  taken  as 
soon  as  he  had  compiled  with  the  provisions 
of  section  5129  and  section  6130,  Bevised 
Laws. 

Section  6129  (section  187  of  the  civil  prac- 
tice act)  prescribes:  "At  any  time  before  the 
delivery  of  the  property  to  the  plaintiff, 
the  defendant  may,  If  he  do  not  except  to 
the  sureties  of  the  plaintiff  require  the  return 
thereof,  upon  giving  to  the  sheriff  a  written 
undertaking,  executed  by  two  or  more  suffi- 
dent  sureties,  to  the  effect  that,  they  are 
bound  In  double  the  value  of  the  property. 
In  gold  coin  of  the  Cnited  States,  as  st(|,ted 
in  the  affidavit  of  the  plaintiff,  for  the  dell^ 
ery  thereof  to  the  plaintiff,  If  such  delivery 
be  adjudged,  and  for  payment  to  him  of 
such  sum,  in  gold  coin  of  the  United  States, 
as  may  for  any  cause  be  recovered  against 
the  defendant  If  a  return  of  the  property 
be  not  BO  required  within  five  days  after 
the  taking  and  serving  of  notice  to  the  defend- 
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ant,  it  shaU  be  delivered  to  the  plaintiff,  ex- 
oept  as  prbylded  in  section  192." 

Section  6130,  being  section  188  of  the  dvll 
practice  act,  prescribes:  "The  defendant's 
sureties,  upon  notice  to  the  plaintiff  of  not  less 
than  two  or  more  than  five  days,  shall  jus- 
tify before  the  judge  or  the  derk  in  the  same 
manner  as  upon  ball  on  arrest;  and  upon 
such  justification,  the  sheriff  shall  deliver 
the  property  to  the  defendant  The  sher- 
iff shall  be  responsible  for  the  defendant's 
sureties  until  they  justify,  or  until  the  jus- 
tification is  completed  or  expressly  waived, 
and  may  retain  the  property  until  that  time. 
If  they  or  others  in  their  place,  fall  to  jus- 
tify at  the  time  and  place  appointed,  he 
shall  deUver  the  property  to  the  plaintiff." 

Under  the  provision  of  the  statute  quoted 
above,  where  the  defendant  requires  the  re- 
turn of  the  property  and,  pursuant  to  his 
requirement,  gives  a  written  undertaking 
to  the  sheriff,  the  plaintiff  is  not  required 
to  except  to  the  sufiSdency  of  the  sureties  on 
the  defendant's  imdertaklng.  On  the  con- 
trary, the  defendant  must  take  the  initiative 
and  after  giving  notice  to  the  plaintiff,  of 
not  less  than  two  days  nor  more  than  five 
days,  proceed  to  have  his  sureties  justify, 
either  before  the  judge  of  the  court  in 
which  the  action  was  instituted,  or  before 
the  derk  of  that  court,  in  the  same  manner 
as  upon  bail  on  arrest  These  several  acts 
are  prerequisites  to  the  return  of  the  prop- 
erty to  the  defendant  by  the  sheriff.  After  the 
.  sheriff  has  taken  possession  of  the  personal 
property  in  an  action  of  this  character,  ha  Is 
required  by  the  statute  to  retain  possession 
of  the  property  until  the  time  has  expired 
in  which  the  defendant  may  take  advantage 
of  the  provision  of  the  statute  by  demand 
for  the  return  of  the  property  and  by  filing 
his  undertaking,  giving  notice  to  the  plaintiff 
and  justifying  his  sureties.  But  if  a  return 
of  the  property  be  not  required  by.  the  de- 
fendant, within  the  time  prescribed,  or  if 
having  made  demand,  the  defendant  falls  to 
notify  the  plaintiff  and  falls  to  Justify  the 
sureties  on  the  undertaking  offered,  the 
sheriff  mast,  under  the  provisions  of  the  sta^ 
ute,  deliver  the  property  to  the  plaintiff, 
unless  the  property  taken  be  claimed  by  a 
third  party,  in  which  instance  section  102  of 
the  dvll  practice  act  (Rev.  Laws,  |  S134) 
prescribes  the  procedure  to  be  followed. 

After  demand  Is  made  by  the  defendant  for 
the  return  of  the  property  and  an  undertak- 
ing Is  filed  by  him,  should  the  plaintiff  ex- 
pressly waive  justification  of  the  sureties  on 
the  nndertaking,  such  waiver,  when  filed  and 
presented  to  the  sheriff,  would  have  the  same 
force  and  effect  as  though  the  sureties  had 
justified,  and  the  sheriff  would  be  authorized 
to  restore  the  property  to  the  defendant 

The  Supreme  Court  of  Montana,  in  a  pro- 
ceeding analogous  to  the  one  at  bar,  and  un- 
der statutory  provisions  the  same  as  ours, 
said:  "If  we  are  to  arrive  at  the  legislative 
Intoit  from  the  Ungnaije  employed  by  the 


Legislature,  it  becomes  apparent  at  (mce  that 
the  duty  is  imposed  upon  the  defendant,  who 
seeks  to  recover  the  possession  of  his  prop- 
erty In  a  daim  and  delivery  action,  to  have 
the  sureties  on  his  redelivery  bond  justify 
as  a  condition  precedent  to  his  right  to  the 
return  of  the  property.  In  other  words, 
when  the  defendant  seeks  a  redelivery  of  Us 
property,  be  must  tender  to  the  sheriff  a  re- 
delivery bond  and  give  notice  to  the  plaintiff 
of  not  less  than  two  or  more  than  five  days 
that  the  sureties  will  justify  before  the  judge 
or  derk  of  the  court,  in  the  manner  provided 
for  the  justification  of  sureties  upon  ball 
on  arrest"  State  ex  rd.  Johnson  v.  Collins, 
Sheriff,  41  Mont  526,  110  Pac.  626. 

The  Interpretation  of  the  statute  as  set 
forth  In  the  case  of  Johnson  v.  Collins,  su- 
pra, we  believe  to  be  the  correct  one,  and  be- 
ing applicable  to  the  matter  at  bar,  and  bdng 
under  Identical  statutory  provisions,  it  is  our 
judgment  that  the  rule  there  annundated  is 
dedsive  of  the  matter  under  consideration. 
To  the  same  effect  is  the  holding  of  the  Su- 
preme Court  of  California,  in  the  case  of 
Kyan  v.  Fitzgerald,  87  Cal.  845,  25  Pac.  64& 

[2]  This  matter  having  been  presented  to 
the  court  below  by  aflSdavlt  and  application 
for  a  writ  of  mandamus  commanding  the 
sheriff  to  ddlver  the  property  to  the  plaintiff, 
and  that  court  having  refused  to  Issue  the 
writ,  it  is  our  judgment  that  the  petitioner 
has  exhausted  his  remedies  in  the  district- 
court  and  is  entitled  to  have  the  matter 
heard  and  determined  by  this  court  State 
ex  reL  Johnson  v.  Collins,  supra. 

[3]  Respondent  In  his  answer  sets  forth 
that,  having  returned  the  property  to  the  de- 
fendant prior  to  the  time  at  which  the  peti- 
tion for  writ  was  filed  in  this  court,  he  is 
not  in  possession  of  said  property,  nor  has 
any  legal  control  thereof.  In  this  respect 
the  verified  reply  of  attorneys  for  petitioner 
asserts  that,  at  the  time  of  the  taking  of 
possession  of  the  personal  property  by  the 
sheriff  under  the  order  for  claim  and  deliv- 
ery, the  property  was  situated  in  a  room  In 
Oolconda,  Humboldt  county,  and  that  the 
property  is  still  in  the  room  at  that  place, 
and  that  there  has  been  no  change  in  the  sit- 
nation  of  the  property,  excepting  that  the 
sheriff  delivered  the  key  of  the  room  con- 
taining the  property  to  the  defendant  in  the 
case  bdow.  From  this  it  appears  that  the 
property  is  still  in  Humboldt  county  and  so 
situated  that  respondent  may  immediately 
take  possession  of  It,  if,  as  a  matter  of  fact 
his  erroneous  act  of  delivery  to  the  d^end- 
ant  ever  really  divested  blm  of  possession  or 
controL 

The  law  requires  the  sheriff,  upon  the  re- 
ceipt of  the  affidavit,  notice,  and  written  nn- 
dertaking provided  for  In  section  6127,  Re- 
vised Laws,  to  forthwith  take  the  property 
described  in  the  affidavit  and  retain  it  in  hla 
custody.  The  law  presumes  that  the  sheriff 
shall  retain  custody  of  the  property  until  he 
delivers  tba  same  to  Um  ^lalutlff  or  antil  he     j 
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deUven  the  same  to  the  defendant.  If  the 
latter  makes  demand  for  the  return  thereof 
and  complies  with  the  provisions  of  the  stat- 
ute heretofore  discussed. 

In  an  action  for  claim  and  delivery  after 
the  oflBcer  has  taken  possession  of  the  prop- 
erty, and  between  that  time  and  the  time  It 
Is  delivered  to  either  of  the  parties  to  the  ac- 
tion, the  property  Is  in  custody  of  law.  The 
wrongful  delivery  of  the  property  to  either 
party  to  the  action  does  not  relieve  it  from 
this  rule.  The  sheriff,  in  an  action  of  this 
kind,  is  charged  under  the  law  with  the  duty 
of  ultimately  delivering  the  property  to  one 
of  the  parties  to  the  litigation.  Welter  v. 
Jacobson,  7  N.  D.  32,  73  N.  W.  65,  66  Am. 
St  Rep.  632.  The  sheriff,  in  an  action  of 
this  character,  is  charged  under  the  law  with 
the  duty  of  Anally  delivering  the  property  to 
one  of  the  parties  to  the  litigation.  It  fol- 
lows, where  the  record  discloses  that  the 
property,  although  wrongfully  put  out  of  the 
hands  of  the'sherlff,  Is  still  within  the  coun- 
ty, the  sheriff  may,  and  it  is  his  duty,  to  re- 
take the  proi)erty. 

Where,  in  an  action  in  claim  and  delivery, 
the  property  Is  seized  by  a  sheriff  and  after- 
wards released  to  the  defendant  upon  a 
forthcoming  bond,  it  is  still  in  the  custody  of 
the  court  in  which  the  action  was  Instituted, 
and  remains  in  the  custody  of  that  court  to 
abide  the  result  of  the  replevin  suit  34  Cyc. 
p.  1381.  In  this  case,  the  sheriff  having  er- 
roneously released  the  property  to  the  de- 
fendant, after  that  property  was  taken  by 
him  as  an  officer  of  the  court  it  is  still  in 
contemplation  of  the  law  in  his  control  and 
possession. 

It  is  manifest  from  the  record  in  this  case 
that  defendant,  in  the  action  In  claim  and  de- 
livery, failed  to  comply  with  the  terms  of 
the  statute  in  that  no  notice  was  given  to  the 
plaintiff,  and  the  sureties  on  the  undertaking 
of  defendant  did  not  Justify,  as  prescribed  by 
section  188  of  the  civil  pranlce  act.  In  fact, 
on  the  part  of  the  defendant  there  was  no 
compliance  with  the  statute.  It  was  there- 
fore the  duty  of  the  sheriff,  upon  recdpt  of 
his  lawful  fees  for  taking  and  the  necessary 
expenses  for  keeping,  to  deliver  the  property 
to  the  plaintiff.  If  the  party  entitled  to  re- 
ceive possession  of  the  property  from  the 
sheriff  failed  or  refused  to  pay  the  officer  his 
lawful  fees  for  taking  the  property  and  the 
necessary  expenses  Incurred  in  keeping  the 
property,  it  was  the  privilege  of  the  sheriff  ta 
retain  possession  until  such  fees  and  expens- 
es were  paid.     Section  5133,  Revised  Laws. 

It-  follows  that  the  respondent  in  this  case 
shOHid  immediately  retake  the  property  enu- 
merated in  the  petition  herein,  or  as  much 
thereof  as  :was  enamerated  In  the  affidavit 
and  notice'  originally'  received  by  him  in- 
tlie  a(^loh  la:  ySaim  and  delirvery, .  and  up^ 
on  receipt  df  his  lawful  fees,  at  th6  lime 
at '  w<iieh  'be  Oeliveredi'the  property  to 
the  defendaMt-  and   the   necessary  expens- 


es Incurred  by  him  up  to  that  tlme^  de- 
liver the  property  to  petitioner  herein. 

The  writ  as  prayed  for  should  issue.  It  la 
so  ordered. 

TALBOT,  a  J.,  and  NORCBOSS,  J.,  con- 
cur. 

(37  Nev.  27) 
BOBINSON  MINING  CO.  v.  EIBPE  et  al. 
(No.  1925.) 

(Supreme  Court  of  Nevada.    Feb.  18,  1914.) 

1.  COBPOBATIONB     (|      133*)   —  TBANSFEB      OF 

Shares— Refusal  to  Tbansfeb— Sdfficoen- 

CT  OF  Evidence. 

In  an  action  against  a  corporation  for  con- 
version of  stock  by  refuting  to  register  its 
transfer  on  its  books,  evidence  held  to  support 
a  finding  that  the  transfer  was  a  bona  fide 
transaction. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  U  513-520 ;  Dec  Dig.  {  133.*] 

2.  Troveb  and  Conversion  (j  34*)— Issues— 
Pboof  and  Variance  —  Date  of  Conver- 
sion. 

In  an  action  against  a  corporation  for  con- 
version of  stock  in  refusing  to  register  its 
transfer  on  its  books,  it  was  not  necessary 
that  the  proof  should  be  in  strict  conformity 
with  the  averment  as  to  the  date  of  conversion. 
[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  S§  207-214;  Dec.  Dig. 
i  34.  •] 

3.  Troveb  and  Conversion  (|  9*)— Refusal 
of  clorpobation  to  transfer  stock— con- 
DITIONS Precedent  to  Action. 

Where  the  secretary  of  a  corporation  re- 
fused to  register  a  transfer  of  stocK  when  pre- 
sented by  the  transferree,  no  formal  demand 
was  necessary  before  bringing  an  action  for 
coiTversion,  since  the  refusal  was  an  assertion 
of  ownership  by  the  corporation. 

[EJd.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §S  58-83;  Dec.  Dig. 
8  9.*] 

4.  Appeal  and  Ebbob  (J  1011*)— Findiho- 

C0NCLUB[[VENES8. 

Where  there  is  a  substantial  conflict  in 
the  testimony,  the  appellate  court  will  not  sub- 
stitute its  judgment  for  that  of  the  trial  court, 
and  will  only  interfere  when  it  is  clear  that 
a  wrong  conclusion  was  reached. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fj  3983-3989;  Dec  Dig.  { 
1011.*] 

5.  TBOVEB  AND  CONVEBSION   (|  49*)— REFUSAL 

OP    Corporation   to    Tbansfeb    Stock  — 

Measure  of  Damages. 

In  an  action  against  a  corporation  for  the 
conversion  of  stock  in  refusing  to  register  its 
transfer  on  its  books,  the  measure  of  dam- 
ages was  the  value  of  the  stock  at  the  date  of 
conversion,  with  legal  interest  from  the  con- 
version to  judgment. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {  264;  Dec  Dig.  i  49.*) 

6.  New  Trial  (J  160*)— Newly  Discovered 
.  Evidence-Diligence— Affidavit. 

'Where,  on  motion  for  new  trial  on  the 
ground  of  newly  disoovered  evidence,  the  af- 
ndavii  of  the  moving  party  merely  stated  con- 
clusions as  to  exercise  of  dilijence, ,  vvithout, 
setting  out  the  facts,  bo  that  the  court  could 
draw  its  own  cohclustotis,  it  was  insufficient 

[Ed.' Note.— F*r  other'caees,  see  New  Trial, 
Cent  Dig.  |§  30e-310;  -Doc  Dig.  {  159^,] 
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7.  New  Triai.  ({  103*)— Nbwlt  Dibcotxbed 

ejvideitci— diligkncs. 

Motion  for  neiv  trial  on  the  gronnd  of  new- 
ly discovered  evidence  was  properly  denied, 
where  one  of  the  proposed  new  witnesses  was 
a  witness  npon  the  trial,  and  the  other  was  the 
moving  party's  attorney. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  »  207,  210-214;  Dec  Dig.  {  102.*] 

Appeal  from  District  Court,  White  Pine 
County;    George  S.  Brown,  Judge. 

Action  by  the  Robinson  Mining  Company 
against  Richard  A.  Riepe,  Henry  M.  Fulmer, 
and  others.  From  a  judgment  for  defendant 
Fulmer  on  his  cross-complaint,  plaintiff  ap- 
peals. \  Affirmed. 

S.  W.  Bel  ford,  of  Reno,  for  appellant 
Chandler  &  Quayle  and  Gilbert  A.  McBIroy, 
all  of  EOy,  for  respondent 

McCARRAN,  J.  This  is  an  appeal  from 
an  order  of  the  Ninth  judicial  district  court 
denying  appellant's  motion  for  a  new  trial. 
Judgment  in  this  case  was  rendered  on  the 
counterclaim  interposed  by  Henry  M.  Fulmer, 
who  was  made  defendant  in  an  action  brought 
against  himself,  together  with  other  defend- 
ants by  the  appellant  corporation.  Respond- 
ent Fulmer's  cause  of  action  was  acquired 
by  him  through  assignment  from  one  B. 
W.  Hulse.  The  latter  had  purchased  from 
Fulmer  21,500  shares  of  the  capital  stock  of 
appellant  corporation,  giving  In  payment 
thereof  his  personal  promissory  note  unse- 
cured and  $100  in  coin.  The  secretary  of  the 
appellant  corporation  refused  to  transfer  the 
stock  on  the  books  of  the  company  when 
Hulse  presented  the  certificate  purchased 
from  Fulmer.  Respondent  Fulmer  consented 
to  a  rescission  of  the  contract  existing  be- 
tween himself  and  Hulse  relative  to  the 
purchase  of  the  stock;  the  stock  being  re- 
turned to  Fulmer,  together  with  an  assign- 
ment of  Hulse's  cause  of  action.  Hulse  re- 
ceived back  his  $100  in  coin,  and  also  the 
promissory  note. 

The  appellant  company  moved  the  trial 
court  to  set  aside  the  decision  and  judgment 
and  grant  a  new  trial  thereof  upon  the  coun- 
'  terclaim  of  Henry  M.  Fulmer  against  appel- 
lant upon  the  following  grounds:  "First 
That  the  evidence  is  insufiiclent  to  justify 
the  judgment  of  the  court  in  favor  of  de- 
fendant Henry  M.  Fulmer,  and  against  plain- 
tiff, •  *  •  and  that  said  judgment  is 
against  the  law.  Second.  That  the  said  plain- 
tiff Robinson  Mining  Company  has  newly  dis- 
covered evidence  to  offer  in  Its  behalf  mate- 
rial for  the  plaintiff,  and  pertaining  to  the 
said  claim  of  the  said  defendant  Henry  M. 
Fulmer,  against  the  defendant,  which  It  could 
not  with  reasonable  diligence  have  discovered 
and  produced  at  the  trial." 

Respondent  Fulmer's  cause  of  action,  as 
set  forth  in  his  counterclaim,  being  an  ac- 
tion In  trover,  was  based  upon  the  assignment 
of  a  cause  of  action  accruing  In  favor  of 
Hulse,   4ue  to  the  fact  that  the  appellant 


company,  having  refused  to  transfer  the 
shares  of  stock  upon  its  books,  had  converted 
the  stock  to  its  own  use  to  the  damage  of 
Hulse;  Hulse^s  cause  of  action  having  been 
assigned  to  Fulmer. 

[1]  The  record  in  this  case  discloses  a 
series  of  most  peculiar  transactions.  In  Ful- 
mer's counterclaim  it  Is  asserted  that  the 
conversion  took  place  on  the  17th  day  of 
June.  The  testimony  of  D.  W.  Ellis,  secre- 
tary of  the  appellant  company,  is  as  follows: 
"Mr.  Hulse  approached  me  on  the  street  and 
I  refused  to  cut  up  the  stock.  There  was 
some  little  discussion  there;  but  I  did  not 
give  him  any  reason  at  that  time.  When  he 
handed  me  the  stock  at  the  office  I  told  him 
the  reason  I  would  not  cnt  up  that  stock 
was  because  it  was  pooled.  I  was  under  the 
impression  that  the  pool  was  not  out  yet;  but 
I  was  wrong  in  that  Impression.  There  were 
a  few  further  reasons  which  I  would  not 
state  at  that  time.  The  company  bad  griev- 
ances against  several  people;  but  I  did  tell 
him  there  were  other  reasons." 

The  testimony  of  Fulmer  and  Hulse,  as 
disclosed  by  the  record,  substantiates  a  bona 
fide  transaction  in  the  transfer  of  the  stock 
from  the  latter  to  the  former.  Although  the 
transaction  itself  was  one  of  an  unusual  char- 
acter, and  perhaps  subject  to  some  suspicion, 
there  is  nothing  disclosed  that  would  cause 
one  to  believe  that  it  was  other  than  that 
of  a  bona  fide  nature.  Fulmer's  acceptance 
of  an  unsecured  promissory  note  in  payment 
for  a  large  sum  of  money,  and  his  delivery 
of  the  stock  to  Hulse  upon  receipt  of  that 
note,  is  emphasized  by  the  appellant  as  in- 
dicating a  suspicious  transaction;  but  the 
dealings  of  men  in  matters  of  this  character 
cannot  be  viewed  with  suspicion  merely  be- 
cause one  appears  to  place  unusual  faith  in 
the  honesty  of  another.  After  the  company 
had  refused  to  transfer  the  stock  for  Hulse, 
or  to  "cut  it  up,"  as  he  terms  It  Fulmer's 
act  in  permitting  a  rescission  of  the  contract 
between  Iiimself  and  Hulse  appears  from 
the  record  to  have  been  one  of  a  voluntary 
nature,  by  which  he  gave  back  what  he  had 
received  from  Hulse,  and  in  return  accepted 
the  stock  from  Hulse  and  an  assignment  of 
the  latter's  cause  of  action  against  appellant. 
Nothing  in  these  transactions  would  Indi- 
cate anything  other  than  a  peculiar  yet 
honest  dealing  between  the  two  men. 

Prior  to  the  assignment  of  Hulse's  cause 
of  action  to  Fulmer  it  is  admitted  that  he  had 
instituted  proceedings  In  mandamus  to  have 
the  stock  transferred.  With  reference  to 
Hulse's  cause  of  action  against  appellant  cor- 
poration, which  cause  of  action  was  assigned 
to  Fulmer,  and  upon  which  cause  of  action 
judgment  is  rendered  in  favor  of  Fulmer,  It 
is  alleged  in  the  counterclaim  that  the  pres- 
entation of  the  stock  was  made  on  the  17th 
of  June.  The  testimony  both  of  the  witness 
Ellis  and  Hulse  discloses  that  this  presenta- 
tion was  made  upon  the  street,  in  the  way 
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of  a  reQuest  by  Hnlse  to  hare  the  stock  cnt 
up.  A  subsequent  presentation  was  made  In 
the  office  of  the  company.  The  secretary  of 
the  company,  &rr.  Ellis,  to  whom  this  request 
was  made,  both  on  the  17th  of  June  and  on 
the  next  occasion,  whether  it  be  on  the  18th, 
19th,  or  20th,  refused  to  transfer  the  stock; 
the  principal  reason  given  to  Hulse  at  that 
time  by  the  secretary  being  that  the  stock 
was  still  in  pool,  but  in  his  testimony  at  the 
trial  It  is  disclosed  that  there  were  other 
reasons  in  his  mind. 

He  says:  "There  were  other  reasons  whldli 
I  would  not  state  at  the  time.  The  com- 
pany had  grievances  against  several  people; 
but  I  did  tell  him  [Hulse]  there  were  other 
reasons." 

In  his  cross-examination  Mr.  Ellis  states: 
"Well,  the  board  of  directors,  Mr.  Dickerson 
and  Mr.  O'Neil,  we  knew  they  were  selling 
that  stock  for  a  great  deal  less  than  they 
should  sell  it  for,  and  that  the  stock  belonged 
to  the  company,  and  it  was  the  50,000  shares 
that  we  had  that  I  had  notified  Mr.  Dickerson 
and  Mr.  O'Neill  that  was  still  left,  and  that 
we  would  take  some  action  in  regard  to  hav- 
ing it  put  back  into  the  treasury.  I  did  not 
want  to  make  any  more  certificates  on  that 
account" 

[2]  As  to  whether  or  not  the  conversion 
actually  took  place  on  the  17th  of  June  is 
immaterial.  It  was  not  necessary  at  com- 
mon law,  and  is  not  necessary  under  our 
practice,  that  the  proof  should  be  in  strict 
conformity  with  the  averment  as  to  date 
of  conversion,  and  the  allegation  as  to  the 
time  of  conversion  la  Immaterial.  This  point 
has  been  heretofore  settled  by  this  court 
Eixon  V.  Pixley,  16  Nev.  476;  Bancroft  t. 
Haslett  106  CaL  161,  39  Pac.  602. 

[3]  Appellant  contends  that  the  evidence 
is  not  sufficient  to  support  the  Judgment 
because  there  was  no  evidence  to  support  a 
formal  demand  for  the  transfer  of  the  stock 
to  any  specific  person,  or  in  any  designated 
number  of  certificates.  The  rule  applying  to 
this  contention,  as  well  as  to  that  of  the  va- 
riance in  time,  is  well'  established,  and  is 
well  stated  by  a  very  recent  case  decided  by 
the  Supreme  Court  of  Oklahoma,  in  which 
that  court  held  that  in  a  suit  for  conversion 
of  personal  property,  where  the  taking  pos- 
session and  conversion  is  wrongful,  no  de- 
mand la  necessary  before  bringing  suit  for 
the  wrongful  taking  and  conversion  is  an  as- 
sertion of  ownership.  Bilby  v.  Jones  (Okl.) 
136  Pac.  414. 

From  the  testimony  of  the  witness  Ellis, 
it  is  disclosed  that  upon  instruction  from 
the  board  of  directors,  he  refused  to  trans- 
fer the  stock  when  the  same  was  presented 
to  Hulse.  It  was  immaterial  as  to  whom 
Hulse  might  have  requested  the  stock  to 
be  made  out  or  as  to  how  the  certificate 
was  to  be  cut  up.  The  conversion  took  place 
when  the  refusal  was  made  to  transfer  the 
stock.    This  of  itself  constitutes  an  assertion 


of  ownership  on  the  part  of  the  appellant 
corporation,  acting  through  its  Instructed 
representative,  the  secretary.  It  ia  not  con- 
tended that  any  dUtwent  position  would 
have  been  taken  by  the  appellant  corpora- 
tion with  rtference  to  the  transfer  of  the 
stock,  had  Hulse  designated  the  names  of 
the  parties  to  whom  the  stock  was  to  be 
made  out 

[4]  The  findings  of  the  trial  court  upon 
the  facts  presented  by  the  evidence,  In  so 
far  as  that  evidence  is  disclosed  by  the  rec- 
ord, is  in  our  Judgment  substantiated.  If 
there  is  any  conflict  it  is  our  Judgment  that 
it  is  a  conflict  that  Is  substantial,  and  it  is 
a  rule  long  since  established  by  this  court 
that  where  there  is  a  substantial  conflict  in 
the  testimony,  this  court  will  not  substitute 
its  Judgment  for  that  of  the  trial  court 
and  will  only  interfere  when  upon  all  of  the 
evidence  it  is  clear  that  a  wrong  conclusion 
has  been  reached.  Watt  r.  Nev.  Central  Rd. 
Co.,  23  Nev.  164,  44  Pac.  423,  46  Paa  52. 
726,  62  Am.  St  Rep.  772;  Potosi  Zinc  Co. 
V.  Maboney  et  aL,  136  Pac.  1078. 

The  testimony  of  Hulse  and  Fnlmer  and 
the  entire  transaction  between  them  as  re- 
lated by  the  record  is  not  entirely  free  from 
suspicion.  On  the  other  hand,  the  record 
fails  to  clear  the  appellant  of  suspicion. 
There  are  transactions  set  forth  by  the  rec- 
ord on  the  part  of  both  parties,  that  de- 
mand careful  scrutiny.  However  this  may 
be,  there  is  nothing  in  the  record  relative  to 
the  transaction  between  Hulse  and  Fulmer 
that  would  Justify  a  court  of  review  in  say- 
ing that  their  testimony  was  utterly  un- 
trustworthy. In  a  case  of  this  choracter  it 
was  the  duty  of  the  trial  Judge  to  determine 
from  all  the  facts  before  him  the  truth  or 
falsity  of  the  testimony  as  grlven  by  the  re- 
spective parties  and  the  several  witnesses. 
In  this  respect  it  appears  from  the  decision 
of  the  trial  Judge  in  the  flies  of  this  case 
that  he  carefully  considered  everything  ap- 
plicable to  the  case  as  it  was  presented  to 
him,  and  after  a  careful  scrutiny  said  that 
he  saw  no  reason  why  he  should  refuse  to 
believe  the  evidence  of  Hulse  and  Fulmer, 
or  that  there  was  other  than  a  bona  fide 
transfer  of  the  21,500  shares  of  stock  from 
Fulmer  to  Hulse  prior  to  the  demand  made 
upon  the  appellant  for  the  transfer  of  the 
stock  upon  its  books.  The  trial  Judge  hav- 
ing considered  the  testimony  of  Hulse  and 
Fulmer  worthy  of  credit,  the  evidence  is 
sufficient  to  sustain  the  Judgment  Pln- 
schower  et  al.  v.  Hanks,  18  Nev.  99,  1  Pac. 
464. 

[S]  In  flsing  the  value  of  the  stock  at  the 
time  of  conversion,  the  trial  court  dctermlu- 
ed  on  40  cents  per  share.  The  appellant 
company,  in  Its  complaint,  alleged  that  the 
stock  of  the  company  was  worth  50°  cents 
per  share  at  the  time  of  bringing  suit.  This 
allegation  was  not  denied  by  respondent  In 
his   answer.     The   witness  Hulse   testified: 
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"I  coald  not  get  Boblnson  at  that  time  [re- 
ferring to  tlie  time  of  the  refusal  of  appel- 
lant to  transfer  the  stock]  for  less  than  40 
cents,  except  this  large  block  of  stock  which 
I  purchased  at  a  smaller  figure.  *  *  *  I 
bad  a  few  sales  on  at  40  cents." 

This  point  has  been  settled  by  this  court, 
and  the  rule  established  that  in  cases  of 
this  character  the  damages  which  necessarily 
follow  from  the  wrongful  act  of  conyersion 
ere  the  ralue  of  the  property  at  the  time 
of  conversion,  with  legal  interest  from  con- 
version to  Judgment  Boylan  v.  Huguet,  8 
Nev.  345;  Ward  v.  Carson  B.  Wood  Co.,  13 
Nev.  44. 

[6]  In  furtherance  of  their  motion  for  a 
new  trial  appellant  sought  to  rely  upon  new- 
ly discovered  evidence,  and  In  support  there- 
of they  filed  the  afBdavlt  of  Denver  S.  Dick- 
erson,  president  of  the  appellant  corpora- 
tion, supported  by  the  affldavlts  of  George 
Devecmon  and  Anthony  Jurich. 

It  appears  from  the  written  decision  of 
the  trial  court,  made  a  part  of  the  record 
in  this  case,  that  the  afDant  Devecmon  was  a 
witness  at  the  trial,  and  that  the  affiant  Ju- 
rich had  also  been  present  during  the  trial, 
and  had  formerly  been  an  attorney  for  the 
defendants.  While  the  record  does  not  l>ear 
this  out  in  other  respects  than  by  the  writ- 
ten decision  of  the  teial  Judge,  his  remarks 
lu  that  respect  are  not  controverted,  hence 
we  assume  that  they  are  correct  Regardless 
of  what  may  be  stated  In  the  affidavits  of 
Jurich  and  Devecmon,  the  affidavit  of  D.  S. 
Dickerson,  representing  the  moving  party, 
Is  the  one  that  must  be  especially  subject  to 
scrutiny,  because,  to  entitle  a  party  to  a 
new  trial  on  the  ground  of  newly  discovered 
evidence,  it  must  be  shown  by  the  moving 
party,  or  his  representatives,  that  such  evi- 
dence could  not  with  reasonable  diligence  be 
discovered  and  produced  at  or  during  the 
trial.  It  must  be  shown  that  tbe  same  is 
true,  and  It  Is  In  the  affidavit  of  the  moving 
party  that  the  facts  must  be  set  out  show- 
ing the  diligence  used  to  procure  such  evi- 
dence. 

The  affidavit  of  the  affiant  Dickerson,  after 
setting  forth  Ms  official  position  as  president 
of  the  corporation,  sets  forth:  "That  prior  to 
and  during  the  trial  of  the  aliove-entltled 
cause,  he  endeavored  with  all  reasonable  dil- 
igence to  assist  the  plaintiff  in  procuring  evi- 
dence, and  in  ascertaining  the  facta  out  of 
which  said  controversy  arose.  That  he  has 
read  the  affidavit  of  Anthony  Jurich,  and 
that  the  contents  thereof  were  not  known  to 
affiant  prior  to  or  during  the  trial  of  the 
said  cause,  and  that  he  first  learned  of  such 
facts  set  forth  In  said  affidavit  after  the  de- 
cision had  been  filed  in  said  cause.  Affiant 
further  states  that  be  could  not  have  procur- 
ed such  testimony  In  time  for  th^  use  there- 
of at  the  trial,  nor  with  reasonable  diligence 
could  be  have  so  procured  it." 

The  declarations  of  diligence  in  this  afflda- 
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vit  are  mere  oondustons,   and  set  out  no 

showing  of  diligence  or  facts  from  which  dili- 
gence might  be  inferred.  Where  newly  dis- 
covered evidence  Is  asserted  as  grounds  for 
a  new  trial,  the  affidavit  of  the  moving  party 
Is  the  basic  thing  upon  wlilch  a  new  trial 
may  be  granted,  because  it  is  In  that  that 
a  trial  court  must  find  the  essential  elements 
necessary  to  authorize  It  to  act  in  granting  a 
new  trial,  and,  unless  these  essentials  are  set 
forth,  the  court  Is  not  warranted  in  disturb- 
ing the  Judgment  Ward  t.  Vorls,  117  Ind. 
36S,  20  N.  B.  261. 

[7]  If  the  witnesses  from  whom  tills  newly 
discovered  evidence  Is  to  be  obtained  were 
witnesses  at  the  trial,  or  were  present  in 
court  during  the  trial,  their  testimony.  If 
material,  could  have  been  procured  by  reason- 
able diligence.  If  they  were  really  in  posses- 
sion of  the  facts  set  forth  in  their  affidavit, 
inquiry  on  the  part  of  the  representatives  of 
the  appellant  company  would  have  disclosed 
these  facts,  and  their  testimony  could  have 
been  produced  at  the  trial.  It  has  been  held 
that  a  motion  for  a  new  trial  on  the  grounds 
of  newly  discovered  evidence  is  properly  de- 
nied, where  the  proi)osed  new  witnesses  were 
residents  of  the  dty  where  the  trial  was  held, 
and  one  or  both  were  present  at  the  trial  to 
the  knowledge  of  the  moving  party,  and  their 
testimony.  If  material,  could  have  been  pro- 
cured by  reasonable  diligence.  Ooodeve  t. 
Thompson  (Or.)  136  Pac.  670. 

Moreover,  the  newly  discovered  evidence  as 
set  forth  by  the  affidavits  of  the  proposed 
witnesses  in  this  case  savors  strongly  of  be- 
ing Impeaching  in  character.  While  the  rec- 
ord before  us  as  to  the  testimony  given  at 
the  trial  is  not  entirely  complete,  the  trial 
Judge  was  In  a  position  to  know  whether  or 
not  It  was  true,  and  his  refusal  to  grant  a 
new  trial.  If  the  proposed  newly  discovered 
evidence  vras  of  an  impeaching  nature,  was 
no  abuse  of  discretion.  Whlse  v.  Whlse,  131 
Pac.  967,  44  li.  R.  A.  (N.  S.)  689 ;  Armstrong 
V.  Yakima  Hotel  Co.  (Wash.)  135  Pac.  233. 

Moreover,  the  stat^nents  made  by  the  af- 
fiant Dickerson,  representing  the  moving  par- 
ty, to  the  effect  "that  he  endeavored  with  all 
reasonable  diligence  to  assist  the  appellant 
in  procuring  evidence,  and  ascertain  the  facts 
out  of  which  such  controversy  aroSe,"  and, 
"nor  with  reasonable  diligence  could  he  have 
so  procured  it,"  are  too  general.  This  mat- 
ter has  been  decided  by  the  case  of  Pinschow- 
er  et  aL  v.  Banks,  supra,  wherein  this  court 
said:  "The  acts  performed  by  them  [the  mov- 
ing party]  should  be  particularly  stated,  so 
as  to  enable  the  court  to  determine  whether 
the  conclusions  stated  in  the  affidavit  are 
supported  by  the  facta.  It  is  the  duty  of  the 
litigant  to  be  active  and  diligent  in  procur- 
ing the  testimony  upon  which  they  rely  to 
maintain  their  cause.  Trials  are  not  to  be  en- 
couraged as  experiments.  A  party  is  not  al- 
lowed to  present  ills  case  by  piecemeal;  to 
take  a  part  of  the  facts  first  and  then,  if  he 
fails,  apply  for  a  new  trial,  and  seek  to 
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strengUien  Ids  case  by  a  statement  of  otber 
facts  whicli  were  reasonably  within  his  pow- 
«r  to  present  at  the  first  triaL  He  must  make 
■diligent  search  and  Inquiry  In  advance  of 
the  trial,  and  be  able  to  show,  to  the  satis- 
faction of  the  court,  that  be  used  reasonable 
■diligence." 

Whatever  may  be  said  as  to  the  peculiari- 
ties of  the  transactions  on  the  part  of  the 
preralling  party  to  this  Judgment,  or  what- 
ever may  be  said  as  to  the  peculiar  attitude 
of  the  representatives  of  the  appellant  cor- 
poration relative  to  their  refusal  to  transfer 
the  stock  when  the  same  was  presented  by 
Uulse,  the  trial  Judge  had  opportunity  to 
view  the  witnesses  and  observe  their  attitude 
■upon  the  stand,  and,  unless  the  record  brought 
to  this  court  showed  evidence  which  pre- 
.ponderated  against  bis  Judgment,  his  deter- 
mination of  the  case  should  not  be  Interfered 
with. 

In  denying  the  motion  for  a  new  trial  upon 
the  groxmd  of  newly  discovered  evidence,  it  Is 
our  Judgment  that  no  error  of  law  was  com- 
jmltted,  and  there  was  no  abuse  of  discretion. 

It  follows  that  the  order  of  the  trial  court 
In  refusing  a  new  trial  should  be  afilrmed, 
and  It  is  BO  ordered. 

TALBOT.  O.  J.,  and  NOBOBOSS,  3^  con- 
-cur. 


<37  Nev.  37) 

STATE  ex  reL  DOTTA  v.  BRODIGAN,  Secre- 
tary of  State.    (No.  2108.) 

(Supreme  Court  of  Nevada.    Feb.  28,  1914.) 

CONSTITUTTONAl    LAW     (|    31*)    —    (JONSTITO- 

TIONAL  Rkfkbbndum  Pbovisionb. 

Const  arc  19,  |  1,  declares  that,  whenever 
10  per  cent  of  the  voters  sball  express  their 
wish  that  any  law  or  resolution  of  the  Legis- 
lature shall  be  suDmitted  to  a  vote  of  the  peo- 
ple, the  officers  charged  with  the  duty  of  an- 
nouncing elections  shall  submit  the  question,  to 
be  voted  on.  Section  2  declares  that,  if  a 
majority  of  the  voters  at  an  election  shall  sig- 
nify approval  of  a  law  or  reservation,  such  law 
shall  stand,  or,  if  the  ioajority  be  against  it  it 
shall  be  void.  Section  3  declares  that  the  elec- 
tors reserve  to  themselves  the  power  to  propose 
laws  and  propose  amendments  of  the  Constitu- 
tion, and  to  enact  or  reject  the  same  at  the  polls 
independent  of  the  Legislature,  that  the  first 
power  is  the  initiative,  and  no  more  than  10  per 
cent  of  the  qualified  voters  shall  be  required  to 
propose  any  measure,  and  that  initiative  peti- 
tions, except  in  municipal  legislation,  shall  be 
filed  with  the  Secretary  of  State  not  less  than 
30  days  before  any  regular  session  of  the  Legis- 
lature, and  the  Secretary  shall  transmit  the 
same  to  the  Legislature  as  soon  as  it  coovenes, 
and  that  the  second  power  by  the  people  is 
referendum,  which  shall  be  exercised  in  the  man- 
ner provided.  Held  that,  while  this  article  de- 
clares that  it  shall  be  self-executing,  yet  it  does 
not  impose  upon  the  Secretary  of  State  the  duty 
to  file  a  referendum  petition  for  the  submission 
of  an  act  of  the  Legislature  to  the  voters  of  a 
county  at  the  nexb  general  election,  and  hence 
the  filing  of  such  a  petition  cannot  be  coerced 
by  a  mandamus  for,  though  a  constitutional 
provision  declares  it  shall  be  self-executing,  yet 
if  it  does  not  provide  for  the  manner  of  its  ex- 


ecution, the  execution  mnat  be  provided  for  by 
statute. 

[E^.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  32;   Dec.  Dig.  {  31.*] 

Petition  by  the  State,  on  the  relation  of 
BmlUo  Dotta,  for  writ  of  mandamns  directed 
against  George  Brodlgan,  as  Secretary  of 
State.    Petition  denied. 

Otto  T.  WUllamB,  of  Elko,  for  relator. 
George  B.  Thatcher,  Atty.  Gen.,  and  Milton 
B.  Badt.  of  San  Francisco,  Cal.,  for  respond- 
ent 


TALBOT,  C  J.  Belator,  aa  a  taxpayer, 
applies  for  a  writ  of  mandamus  commanding 
respondent  as  Secretary  of  State,  to  file  a 
referendum  petition  which  asks  for  the  sub- 
mission to  the  qualified  voters  of  Elko  coun- 
ty, upon  the  ofllclal  ballot  at  the  next  gen- 
eral election,  of  'the  act  passed  at  the  laat 
session  of  the  Legislature,  entitled  "An  act 
to  authorize  the  board  of  county  conunls- 
sionera  of  the  county  of  Elko,  state  of  Neva- 
da, to  Issue  bonds  to  provide  for  the  construc- 
tion, equipment,  and  furnishing  of  a  high 
school  building  in  the  town  of  Wells,  Nevada, 
and  authorizing  the  county  board  of  edaca- 
tloD  of  said  county  to  construct,  equip,  and 
furnish  said  building." 

It  Is  alleged  that  the  number  of  signatures 
of  qualified  voters  appearing  on  the  petition 
presented  to  the  Secretary  of  State  is  more 
tbtan  214,  that  the  total  vote  cast  In  Elko 
county  for  Justice  of  the  Supreme  Court  at 
the  last  general  election  was  2,015,  and  that 
the  petition  was  signed  by  more  than  10  per 
cent  of  the  qualified  electors  of  that  county. 

The  Constitution,  as  amended  by  article 
19,  provides: 

"Section  1.  Whenever  ten  per  centum  or 
more  of  the  voters  of  this  state,  as  shown 
by  the  number  of  votes  cast  at  the  last  pre- 
ceding general  election,  shall  express  their 
wish  that  any  law  or  resolution  made  by  the 
Legislature  be  submitted  to  a  vote  of  the 
people,  the  officers  charged  with  the  duty  of 
announcing  and  proclaiming  elections,  and  of 
certifying  nominations,  or  questions  to  be 
voted  on,  shall  submit  the  question  of  ap- 
proval or  disapproval  of  said  law  or  resolu- 
tion to  be  voted  on  at  the  next  ensuing  elec- 
tion wherein  a  state  or  congressional  officer 
is  to  be  voted  for,  or  wherein  any  question 
may  be  voted  on  by  the  ele<:tors  of  the  entire 
state. 

"Sec.  2.  When  a  majority  of  the  electors 
voting  at  a  state  election  shall  by  tixtit  votes 
signify  approval  of  a  law  or  resolution,  sach 
law  or  resolution  shall  stand  as  the  law  of 
the  state,  and  shall  not  be  overruled,  an- 
nulled, set  aside,  suspended,  or  in  any  way 
made  inoperative  except  by  the  direct  vote 
of  the  people.  When  such  majority  shall  so 
signify  disapproval  the  law  or  resolution  so 
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disapproved  shall  be  void  and  of  no  effect. 
"Sec.  3.  The  people  reserve  to  themselvea 
the  power  to  propose  laws  and  the  power  to 
propose  amendments  to  the  Constitution  and 
to  enact  or  reject  the  same  at  the  polls.  In- 
dependent of  the  Leglslatare,  and  also  re- 
serve the  power  at  their  option  to  approve  or 
reject  at  the  polls,  In  the  manner  herein  pro- 
vided, any  act,  Item,  section  or  part  of  any 
act  or  measure  passed  by  the  Legislature, 
and  section  one  of  article  four  of  the  Con- 
stitution shall  hereafter  be  considered  accord- 
ingly. The  first  power  reserved  by  the  peo- 
ple is  the  Initiative,  and  not  more  than  ten 
per  cent  (10%)  of  the  qnallfied  electors  shall 
be  required  to  propose  any  measure  by  initia- 
tive petition,  and  every  such  petition  shall 
include  the  foU  text  of  the  measure  so  pro- 
posed. Initiative  petitions,  for  all  but  mu- 
nicipal legislation,  shall  be  filed  with  the 
Secretary  of  State  not  less  than  thirty  days 
before  any  regular  session  of  the  Legislature; 
the  Secretary  of  State  shall  transmit  the  same 
to  the  Legislature  as  soon  as  it  convenes  and 
organizes.  Such  Initiative  measure  shall 
take  precedence  over  all  measures  of  the 
Legislature  except  appropriation  bills,  and 
shall  be  enacted  or  rejected  by  the  Legisla- 
ture, without  change  or  amendment,  within 
forty  (40)  days.  If  any  such  Initiative  meas- 
ure so  proposed  by  petition  as  aforesaid,  shall 
be  enacted  by  the  Legislature  and  approved 
by  the  Governor  in  the  same  manner  as  other 
laws  are  enacted,  same  shall  become  a  law, 
but  shall  be  subject  to  referendum  petition 
as  provided  in  sections  one  and  two  of  this 
article.  If  said  initiative  measure  be  reject- 
ed by  the  Legislature,  or  if  no  action  be  tak- 
en thereon  within  said  forty  (40)  days,  the 
Secretary  of  State  shall  submit  the  same  to 
the  qaalifled  electors  for  approval  or  rejec- 
tion at  the  next  ensuing  general  election; 
and  if  a  majority  of  the  qualified  electors 
voting  thereon  shall  approve  of  such  meas- 
ure it  shall  become  a  law  and  take  effect 
from  the  date  of  the  ofiiclal  declaration  of 
the  vote;  an  initiative  measure  so  approved 
by  the  qualified  electors  shall  not  be  annul- 
led, set  aside  or  repealed  by  the  Legislature 
n'ithin  three  (3)  years  from  the  date  said  act 
takes  effect.  In  case  the  Legislature  shall 
reject  such  initiative  measure,  said  body  may, 
tvitb  the  approval  of  the  Governor,  propose 
I  different  measure  on  the  same  subject,  in 
ivhich  event  both  measures  shall  be  submit- 
ted by  the  Secretary  of  State  to  the  quali- 
led  electors  for  approval  or  rejection  at  the 
lext  ensuing  general  election.  The  enacting 
;lause  of  all  bills  proposed  by  the  initiative 
shall  be :  'The  people  of  the  state  of  Nevada 
lo  enact  as  follows.*  The  whole  number  of 
'Otes  cast  for  Justice  of  the  Supreme  Court 
it  the  general  election  lost  preceding  the  fli- 
ng of  any  initiative  petition  shall  be  the  ba- 
ils on  which  the  number  of  qualified  electors 
'equired  to  sign  such  petition  shall  be  count- 
4.    Tlie  second  power  reserved  by  the  people 


is  the  referendom,  which  shall  be  exercised  in 
the  manner  provided  in  sections  one  and  two 
of  this  article.  The  Initiative  and  referen- 
dum powers  in  this  article  provided  for  are 
further  reserved  to  the  qualified  voters  of 
each  county  and  municipality  as  to  all  lo- 
cal, special  and  munldiMiI  legislation  of  ev- 
ery character  in  or  for  said  respective  coun- 
ties or  manidpalltlee.  The  Legislature  may 
provide  by  law  for  the  manner  of  exercising 
the  Initiative  and  referendum  powers  as  to 
county  and  municipal  legislation,  but  shaU 
not  require  a  petition  of  more  than  ten  per 
cent  (10%)  of  the  qualified  electors  to  or- 
der the  referendum  or  more  than  fifteen  per 
cent  (15%)  to  propose  any  municipal  meas- 
ure by  Initiative.  If  the  conflicting  measures 
submitted  to  the  people  at  the  next  ensuing 
general  election  shall  both  be  approved  by  a 
majority  of  the  votes  severally  cast  for  and 
against  each  of  said  measures,  the  measure 
receiving  the  highest  number  of  affirmative 
votes  shall  thereupon  become  a  law  as  to 
all  conflicting  -provisions.  The  provisions  of 
this  section  shall  be  self -executing,  but  legis- 
lation may  be  especially  enacted  to  facilitate 
its  operatloiL" 

Under  section  5695  of  the  Revised  Laws 
the  writ  of  mandamus  "may  t>e  issued  by  the 
Supreme  Court,  the  district  court,  or  a  Judge 
of  the  district  court  to  compel  the  perform- 
ance of  an  act  which  t^e  law  especially  en- 
Joins  as  a  duty  resulting  from  an  office,  trust 
or  station." 

Do  these  constitutional  provisions  direct 
the  Secretary  of  State  to  file  a  petition  which 
asks  for  the  submission  of  an  act  of  the  Leg- 
islature to  the  voters  of  the  county  at  the 
next  general  election?  Before  be  can  be  com- 
pelled to  act,  be  must  be  derelict  in  the  per- 
formance of  some  duty  which  the  wording 
of  the  amendment  imposes.  It  is  urged  that 
the  language  of  section  3  provides  that  it 
shall  be  self -executing.  If  it  be  conceded 
that  sections  1  and  3,  and  any  constitutional 
or  statutory  provisions,  are  self-executing, 
whether  so  specifying  or  not,  it  cannot  well 
be  said  that  an  officer  is  required  to  do  more 
than  is  directed  by  the  language  used. 

The  provision  In  section  1  that  "officers 
charged  with  the  duty  of  announcing  and 
proclaiming  elections,  and  of  certifying  nomi- 
nations or  questions  to  be  voted  on,  shall  sub- 
mit the  question  of  the  approval  or  disap- 
proval of  a  law,  cannot  be  held  to  require 
the  Secretary  of  State  to  make  such  submis- 
siou  to  the  voters  of  a  county  only  when  that 
section  relates  to  submission  to  the  voters 
of  the  state,  and  when  he  Ls  not  required  by 
any  statute  to  certify  nominations  or  ques- 
tions to  the  voters  of  a  county  only. 

The  provision  in  section  3  that  "the  second 
power  reserved  by  the  people  is  the  refer- 
endum, which  shall  be  exercised  In  the  man- 
ner provided  in  sections  1  and  2,"  apparently 
applies  to  state  elections,  when  considered  in 
connection  with  the  following  sentence,  which 
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etatea  that  tbe  InltlatlTe  and  referendum 
powers  are  further  reserved  to  the  electors 
of  each  county  as  to  local  and  special  legisla- 
tion ;'  and  from  that  part  of  section  3  which 
designates  that  "the  Legislatnre  may  provide 
by  law  for  the  manner  of  exercising  Initia- 
tive and  referendum  powers  as  to  county  leg- 
islation, but  shall  not  require  a  petition  of 
more  than  ten  per  cent,  of  the  qualified  elec- 
tors to  order  the  referendum,"  It  is  ap- 
parent that  It  was  Intended  that  further  leg- 
islation should  be  enacted  for  carrying  Into 
effect  that  part  of  section  3  which  relates 
to  county  matters.  If  the  section  be  properly 
considered  as  self-executing,  as  it  states,  this 
is  true  only  so  far  as  it  designates  a  method 
of  exercising  these  powers  or  regarding  those 
things  which  are  specified  In  the  earlier  part 
of  the  section.  It  nowhere  directs  the  Secre- 
tary of  State  to  file  a  referendum  petition 
for  submission  of  a  law  to  the  voters  of  a 
county.  Hence  It  does  not  appear  that  the 
duty  of  filing  such  a  petition  is  enjoined  up- 
on him.  In  order  to  be  enforced,  constitution- 
al provisions  should  be  as  clear  as  statutory 
ones,  or,  if  they  direct  an  officer  to  act  nnder 
existing  laws.  It  should  appear  that  he  is 
required  by  the  statute  to  perform  the  act 
sought  to  be  enforced. 

In  State  ex  rel.  Moncure  v.  Dubndet,  28 
La.  Ann.  698,  It  was  held  that  the  high  be- 
quests of  the  organic  law  are  not  always  self- 
enforcing,  especially  when  they  do  not  pro- 
vide the  method  for  their  practical  use,  and 
that  the  manner  in  which  its  commands  are  to 
be  obeyed  is  often  left  to  be  provided  by  the 
legislative  branch  of  the  government. 

In  Long  T.  City  of  Portland,  63  Or.  92,  98 


Pac.  149.  1111,  It  was  held  that  an  arttcle 
In  the  Constitution  reserving  initiative  and 
referendum  irawers  to  the  voters  of  every  mu- 
nicipality as  to  monldpal  legislation,  to  be 
exercised  in  the  manner  prescribed  by  gen- 
eral laws,  was  not  self-executing,  as  It  did 
not  lay  down  the  rules  by  means  of  which 
the  light  reserved  may  be  given  the  force  of 
law. 

In  Ballroad  v.  Lawrence  Coonty,  2T  IlL 
S2,  the  court  said :  "As  a  general  proposition, 
subject,  however,  to  some  exceptions,  It  may 
be  safeiy  asserted  that  the  Constitution  can- 
not execute  Its  own  provisions  independent 
of  legislative  enactment  In  this  case  It  no 
doubt  not  only  anthorlsea  but  requires  the 
Oeneral  Assembly  to  make  all  necessary  pro- 
visions to  carry  this  requirement  into  effect." 

As  said  In  Washlngtonian  Home  v.  Chicago, 
167  111.  427,  41  N.  E.  896,  29  L.  H.  A.  798: 
"Where  the  Constltntlon  requires  the  per- 
formance of  an  act,  but  provides  neither  offi- 
cers, the  means,  or  the  mode  in  which  the 
act  shall  be  performed,  in  saCh  a  case  there 
is  no  other  means  of  carrying  such  a  provi- 
sion Into  effect  but  by  appropriate  legislation. 
In  such  cases  the  Constitution  does  not  ex- 
ecute such  provisions." 

Other  cases  support  these  conclusions: 
Brown  V.  Beay,  86  Ala.  122,  6  South.  216; 
Kleman  v.  City  of  PorOand,  57  Or.  464,  111 
Paa  379, 112  Pac.  402,  37  L.  R.  A.  (N.  S.)  339 ; 
Ex  parte  Wall,  48  Cat  279,  17  Am.  Rep.  425; 
Williams  V.  Mayor  of  Detroit,  2  Mich.  S66; 
8  Cyc.  762,  763,  765,  766.  768,  and  760. 

The  petition  for  the  writ  is  denied. 

NOBCROSS  and  McOABRAN,  33.,  concnr. 
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<23  Cal.  A.  m) 
DUKBROW  T.  OHESLBY.     (Gir.  U98.) 

(Dktrlct  Coart  of  Appeal,  Third  Dlstrlet,  Oal- 
ifomia.     Dec.  81,  1918.) 

Appbai.  and  Ebbok  (I  436*)— EiTEOT  or  Ap- 
peal—PowBK  OF  LOWKB  OOUBT. 

After  the  perfection  of  an  appeal  from  the 
snperior  court,  that  court  loses  jurisdiction  to 
make  an;  order  which  would  affect  the  appeal 
or  prevent  the  review  of  all  alleged  errors 
brought  up  by  proper  record,  and  that  pending 
the  appeal  the  action  had  been  consolidated 
with  others  is  no  ground  for  a  dismissal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  2191,  2192;  Dec  Dig.  { 
43e.»] 

Appeal  from  Superior  Court,  Batte  Coimtj; 
H.  D.  Gregory,  Judge. 

Action  by  WllUam  Durbrow  against  J.  P. 
Chesley.  From  an  order  setting  aside  and 
Tacatlng  a  default  Judgment  entered  against 
defendant,  plaintiff  appeals.  Motion  to  dis- 
miss appeal  denied. 

J.  R.  King,  of  Oridley,  and  Carleton  Qray, 
of  OroTiUe,  for  appellant  VL  3.  Corkln,  of 
OroviUe,  for  respondent. 

HART,  J.  The  respondent  presents  this 
motion  to  dismiss  the  appeal  in  this  action 
from  an  order  setting  aside  and  vacating  a 
judgment  entered  upon  the  default  of  said 
respondent  In  falling  to  answer  the  com- 
plaint within  the  time  required  by  law  after 
service  upon  him  of  the  summons  and  a  copy 
of  said  complaint  The  notice  of  motion 
states  that  the  same  "will  be  made  upon  affi- 
davit served  herewith,  and  on  all  the  pro- 
ceedings and  pleadings  in  this  action."  The 
affidavit  in  substance,  declares:  That  sev- 
eral actions  relating  to  the  subject-matter 
of  the  present  action  were  and  are  pend- 
ing In  the  superior  court  of  Butte  county, 
to  wit :  Action  No.  6435,  wherein  one  Joseph 
L.  Wilson  Is  the  plaintiff,  and  one  J.  P.  Ches- 
ley  is  the  defendant;  action  No.  6441,  in 
which  one  William  Durbrow  Is  the  plaintiff 
and  said  J.  P.  Chesley  Is  the  defendant  and 
action  No.  6442,  wherein  said  J.  P.  Ghedey 
is  the  plaintiff  and  said  William  Durbrow, 
said  Joseph  L.  Wilson,  and  one  B.  F.  John- 
son are  the  defendants.  That,  since  the  iier- 
fectlon  of  the  present  appeal,  the  said  supe- 
rior court  of  Butte  county  "has  made  an 
order  that  the  three  said  actions  be  consoli- 
dated In  one  action."  That  said  order  was 
made  on  the  27th  day  of  October,  1913,  "and 
tliat  since  the  consolidation  of  said  actions, 
this  appeal  has  no  significance,  and  there- 
fore could  have  no  legal  effect  its  pu^Mse 
having  been  abrogated  by  the  consolidatton." 

There  is  no  merit  In  this  motion.    In  the 


first  place,  It  Is  to  be  observed  that  it  does 
not  clearly>  appear  from  the  afQdavlt  that  the 
action  Involved  In  the  present  appeal  Is  one 
of  the  several  actions  which  were  consolidat- 
ed by  the  order  of  the  court;  but  assuming 
that  this  action  is  one  of  the  three  so  con- 
solidated, the  order  of  consolidation  could 
not  have  the  effect  upon  this  appeal  claimed 
for  it  by  counsel,  for  no  proposition  is  better 
settled  than  that  after  the  taking  and  per- 
fecting of  an  appeal  to  the  Supreme  or  ap- 
pellate ooxtrts  from  a  Judgment  or  an  order 
rendered  or  made  by  the  superior  court  in 
an  action,  the  latter  tribunal  loses  Juris- 
diction to  make  any  order  or  to  carry  out  any 
proceedings  In  such  action  which  would  have 
the  effect  of  vitiating  the  appeal  or  prevent- 
ing the  review  of  all  alleged  errors  brought 
up  by  a  duly  prepared  and  authenticated 
record.  "By  the  appeal  from  the  order  deny- 
ing a  new  trial  the  subject-matter  of  that 
order  was  removed  from  the  superior  court 
and  while  the  appeal  was  pending  that  court 
had  no  Jurisdiction  to  change  the  order  (Peo- 
ple V.  Mayne,  118  CaL  616,  622,  60  Pac.  654, 
62  Am.  St  Rep.  256),  or.  It  may  be  added,  to 
make  any  other  order  or  to  do  any  act  In 
the  case  materially  affecting  the  order  ap- 
pealed from.  And  so  it  is  true  of  a  Judg- 
ment or  any  appealable  order  from  which 
an  appeal  has  been  taken.  See  Hayne  on 
New  Trial  and  Appeal,  p.  1216  et  seq.  As 
Is  said  by  the  author  of  that  very  excellent 
work:  "While  the  cause  is  pending  In  the 
higher  court  the  effect  of  a  perfected  ap- 
peal is  to  preserve  the  rights  of  the  parties  to 
the  controversy  in  the  same  condition  as 
when  the  appeal  was  perfected.  The  status 
quo  Is  preserved.  The  fruits  of  the  litigation 
are  guaranteed  to  the  successful  party. 
*  *  *  Were  it  otherwise,  few  appeals 
would  ever  be  prosecuted.  The  functions  of 
the  appellate  Jurisdiction  would  be  rendered 
nugatory;  for  if  those  fruits  were  subject 
to  be  consumed  by  his  adversary,  pending  the 
prosecution  of  his  appeal,  there  would  be  no 
advantage  in  such  prosecution."  In  other 
words  and  in  brle^  .the  remedy  by  appeal 
cannot  be  denied  to  an  aggrieved  party  dis- 
satisfied with  the  Judgment  or  the  order  ap- 
pealed, from  by  an  act  of  the  trial  court  in 
the  action,  at  the  behest  or  on  the  motion  of 
the  respondent  after  an  appeal  has  been 
taken  and  is  pending. 

No  reason  has  been  disclosed  Justifying  an 
order  dlj9(nlsslng  the  appeal,  and  the  motion 
to  dismiss  tiie  same  is  therefore  denied. 

We  ooncnr:  OHIPMAN,  P.  J.;  BUR- 
NETT, J. 
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PEOPLE  ▼,  QUAN  OIM  GOW.     (Or.  298.) 

(District  Court  of  Appeal,  Second  Di«triet,  C!aJ- 
ifornia.      Dec.    17,    1913.      Rehearing    De- 
nied by  Supreme  Clonrt  Feb.  13,  1914.) 

1.  CBnaNAi.  Law  ({  619*)— Evidencb— Con- 
fession—Aduissibilitt. 

In  a  prosecution  of  a  Chinaman  for  mur- 
der, it  was  error  to  admit  in  evidence,  as  a 
confession,  defendant's  statement  that  he  had 
fired  the  fatal  shot,  where  such  statement  was 
procured  by  the  persistent  questioning  of  sever- 
al police  officers,  and  unwillingly  given  by  de- 
fendant when  apparently  frightened  and  witli- 
out  the  aid  of  an  interpreter  or  any  person  of 
his  own  nationality  through  whom  he  might 
clearly  maice  known  his  disinclination  to  spealt  or 
express  onderstandingly  any  explanation  which 
he  might  have  desired  to  give.       ' 

[Ed.  Note. — For  other  cases,  see  Oiminal 
Lawj  Gent  Die  U  1163-1174;    Dec.  Dig.   | 

2.  Cbiminal  Law  (§  519*)— Bvidkncb— Con- 
fession—A  DMISSIBILITT . 

Where  defendant's  statement  to  police  offi- 
cers that  he  fired  the  fatal  shot  was  not  vol- 
untary, that  in  the  same  statement  he  claimed 
to  have  shot  in  self-defense  and  thus  denied 
his  guilt  did  not  render  the  statement  admissi- 
ble in  evidence  on  defendant's  trial  for  the  hom- 
icide. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent.  Dig.  {{  1163-1174;  Dec.  Dig.  f 
519.*] 

3.  CsiMiNAL     Law      ({     1169*)  —  Affeai, — 
Ground  for  Reversal. 

The  erroneous  admission  of  defendant's 
statement  unwillingly  made  to  police  officers 
that  he  had  fired  the  fatal  shot  was  ground  for 
reversal,  where  there  was  no  direct  testimony 
that  he  fired  such  shot. 

[E}d.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  §S  754,  3088,  3130,  3137-3143; 
Dec.   Dig.   {   IICO.*] 

Appeal  from  Superior  Ck)urt,  Los  Angeles 
Covats ;  Paul  J.  McCormick,  Judge. 

Qnan  Gim  Gow  was  convicted  of  murder 
in  tbe  second  degree,  and  appeals.    Rerersed. 

Davis  &  Rush,  of  Los  Angeles,  for  appel- 
lant U.  S.  Webb.,  Atty.  Gen.,  and  George 
Beebe,  Deputy  Atty.  Gen.,  for  the  People. 

JAMES,  J.  Appellant  herein  was  convict- 
ed of  the  crime  of  murder  In  the  second  de- 
gree. He  appeals  from  the  judgment  and 
from  an  order  denying  bis  motion  for  a  new 
triaL 

Tbe  deceased  was  one  of  the  proprietors  of 
a  store  located  In  that  portion  of  the  city  of 
Los  Angeles  called  Chinatown.-  On  tbe  25th 
of  May,  1912,  appellant  entered  this  store. 
The  room  was  divided  into  two  compart- 
ments, tbe  one  nearest  the  street  being  utiliz- 
ed for  the  sale  of  merchandise,  while  a  cur- 
tained room  in  the  rear  was  used  for  gam- 
bling purposes.  It  was  in  this  rear  room  that 
the  shots. \rere  fired  which  killed  Chin  Hoy 
Hing.  As  to  exactly  Just  what  occurred  in 
the  store  and  tbe  rear  room,  the  evidence 
does  not  establish  clearly.  The  witnesses 
who  furnished  it  were  Chinese,  and  none  of 
them  testified  to  having  seen  the  defendant 
fire  the  fatal  shot    One  of  these  witnesses  tes- 


tified that  he  sat  in  the  outer  room  as  a 
lookout  to  warn  tbe  gamesters  of  the  ap- 
proach of  officers;  that  he  did  not  see  tbe 
defendant  go  into  the  gambling  room,  but 
saw  him  come  out  after  having  heard  some 
shots  fired;  that  the  defendant  ran  out  into 
the  street,  fired  a  shot  at  the  building,  and 
then  threw  his  gun  away,  when  he  proceed- 
ed up  the  street  until  he  met  the  ofllcers  who 
arrested  him.  Two  other  Chinese,  who  were 
partners  of  the  deceased,  testified  that  they 
were  in  the  gambling  room  when  the  shots 
were  fired,  but  that  they  did  not  see  who 
fired  them.  These  witnesses  were  introduced 
on  behalf  of  the  prosecution.  Four  witness- 
es of  the  same  nationality  as  those  who  pre- 
ceded them  on  the  witness  stand  testified  on 
behalf  of  tbe  defendant,  and  they  told  a  story 
generally  to  the  effect  that,  after  the  shoot- 
ing occurred,  two  men  came  out  of  the  store 
with  pistols  in  their  hands  and  ran  away, 
and  that  the  defendant  came  out  after  them. 
The  defendant's  own  testimony  was  to  the 
effect  that  he  entered  the  store  intending  to 
gamble,  but  had  stopped  at  tbe  counter  in 
the  outer  room,  when  the  shooting  occurred 
in  the  gambling  compartment  and  two  men 
came  hurrying  from  the  rear  room  past  him; 
that,  as  they  did  so,  they  jostled  him,  and 
that  he  pulled  his  revolver  and  fired  a  shot 
which  lodged  in  tbe  wall  above  tbe  counter ; 
that  he  then  ran  out  after  the  men  and  fired 
another  shot  as  he  got  Into  the  middle  of  the 
street,  then  threw  his  gun  away  and  ran. 
The  surgeon  who  performed  the  post  mortem 
examination  on  the  body  of  deceased  testified 
that  he  found  two  bullets  imbedded  in  the 
body,  both  being  of  38  caliber,  one,  however, 
being  what  is  called  "long"  and  the  other 
"short"  One  of  the  iwlice  officers  at  the 
trial  testified  that  all  of  the  empty  shells 
found  in  the  revolver  which  the  defendant 
threw  away  in  the  street  were  "38  long." 
This  brief  rfisumg  of  the  evidence  shows  that 
the  case  as  presented  to  the  jury,  leaving 
out  of  consideration  tbe  testimony  as  to  an 
alleged  confession  made  by  the  defendant, 
was  one  which  might  well  have  left  tbe  jury 
in  doubt  as  to  whether  the  defendant  had 
actually  fired  the  shots  which  killed  tbe 
Chinese  storekeeper. 

[1]  Testimony  of  an  alleged  confession 
made  by  the  defendant  soon  after  his  arrest 
was  furnished  by  several  police  officers,  One 
of  these  witnesses  was  the  arresting  officer, 
who  testified  that,  on  the  day  of  the  arrest, 
defendant  was  taken  into  tbe  detectives'  of- 
fice at  the  police  station  in  Los  Angeles  and, 
in  the,.pre8«ice  of  several  officers,  interrogat- 
ed as  to  the  killing  of  Chin  Hoy  Hing.  U 
Is  the  earnest  contention  of  counsel  for  ap- 
pellant that  the  trial  Judge  erred  in  admitting 
this  testimony,  for  the  reason  that^the  state- 
ment of  the  defendant  as  represented  to  bare 
been  there  made  was  not  free  and  voluntary. 
In  order  to  fully  illustrate  the  conditions  as 
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they  then  surronnded  the  defendant.  It  will 
be  well  to  quote  from  the  narrative  of  the 
testimony  of  the  arresting  officer,  as  It  ap- 
pears In  the  transcript  The  following  quo- 
tations are  not  made  In  continuous  sequence, 
but  those  Interrogatories  and  the  answers 
made  thereto  which  refer  to  the  matters  in 
point  are  given:  Cross^xamlnatlon :  "Q. 
Now,  when  the  defendant  was  first  Interrogat- 
ed, be  didn't  want  to  answer,  did  be?  A.  He 
did  not  Q.  And  be  didn't — ^be  bimg  bis  head 
and  refused  to  answer  for  some  time?  A. 
Didn't  say  anything  for  quite  a  while.  Q. 
And  it  was  only  after  persistent  questioning 
that  you  finally  obtained — succeeded  In  ob- 
taining any  answers  at  all?  A.  After  we 
questioned  him  for  possibly  five  or  ten  min- 
utes. Q.  When  you  got  the  defendant  In 
there,  did  he  have  any  other — was  there  any 
other  Chinaman  present?  A.  No,  sir.  Q. 
Any  friend  of  his?  A.  No,  sir.  Q.  Any  at- 
torney? A.  No,  sir.  Q.  No  one  at  all  to 
represent  blm?  A.  No,  sir.  Q.  And  you 
officers  that  gathered  about  there  and  ques- 
tioned him  for  some  time  before  be  would 
answer  at  all?  A.  Tes,  sir.  Q.  But  eventual- 
ly you  got  blm  started  to  answer?  A.  Yes. 
Q.  When  you  got  blm  started  to  talk,  you 
kept  lilm  at  it?  A.  Xes;  generally  Icept  It 
up.  He  went  right  ahead  and  talked.  Q. 
All  you  knew  was  that  be  had  refused  to  talk 
to  you  for  some  time?  A.  He  bad.  Q.  So- 
fused  to  say  a  word?  A.  He  did.  A.  Offi- 
cer Browning  asked  him,  'Why  did  you  shoot 
this  man?'  or  'Why  did  you  shoot  at  him?' 
He  asked  that  a  number  of  times  before  he 
would  answer;  possibly  five  or  ten  minutes 
be  kept  asking  blm  that  question;  and  he 
also  asked  what  tong  be  belonged  to,  where 
be  came  from,  what  tong  the  other  man  belong- 
ed to.  That  is  nearly  everything  that  was 
said  at  that  time.  Q.  Now,  I  will  ask  you 
If  it  is  not  a  fact  that,  when  these  questions 
had  been  asked  of  him  many  times,  you 
were  satisfied  that  be  didn't  want  to  answer, 
but  that  you  didn't  give  up  hope?  A.  Well, 
we  Just  thought  eventually  that  he  would 
talk;  be  kept  fidgeting  around  In  bis  chair, 
looked  like  he  wanted  to  say  something  but 
was  afraid.  Q.  So  be  refused  to  answer  at 
flrst,  and,  not  to  give  up,  you  kept  on  asking 
bim  until  be  finally  answered?  A.  Ye&  Q. 
And  the  defendant  appeared  to  be  fidgeting 
and  squirming  around  in  his  chair  as  though 
be  was  afraid  to  answer?  A.  I  thought  he 
wanted  to  do  so,  but  be  didn't  know  whether 
be  better  or  not  Q.  You  don't  know  whether 
it  was  because  he  was  afraid  to  answer  or 
afraid  not  to  answer,  when  he  was  squirming 
around  In  bis  chair,  do  you?  A.  I  do  not 
know.  Q.  Did  be  appear  to  be  afraid?  A. 
Outside  of  squirming  In  bis  chair,  he  didn't 
Just  calm  and  cool."  The  Officer  Browning 
referred  to  by  this  witness  testified  that  he 
did  not  Instruct  the  defendant  that  he  need 
not  answer  questions,  or  that  the  answers 
be  might  make  would  be  used  against  bim. 


The  statement  finally  admitted  in  evidence 
as  having  been  given  by  the  defendant  was 
to  the  effect  that  when  asked  why  be  killed 
the  Chinaman,  he  said  that  he  bad  gone  Into 
the  place  of  the  deceased  to  gamble,  that  he 
had  lost  $4,  and  that  the  man  who  had  been 
killed  shot  at  him  two  times,  and  that  he 
shot  in  return  four  or  five  times ;  •  that  he 
had  come  from  San  Francisco  a  day  or  two 
previous  to  the  day  upon  which  the  shooting 
occurred. 

Was  the  statement  of  the  defendant  shown 
to  have  been  voluntarily  made?  If  not,  then 
no  evidence  of  It  was  entitled  to  have  been 
given  to  the  Jury.  The  defendant  a  China- 
man, was  brought  while  under  arrest  alone 
and  unaccompanied  by  friends  or  counsel.  In- 
to the  office  of  the  detectives,  and  there  sub- 
jected to  a  vigorous  oral  examination.  At 
first  be  refused  to  answer  any  questions,  and 
his  silence  continued  for  from  five  to  ten 
minutes.  The  questions  were  persisted  in; 
the  same  Interrogatory  designed  to  draw 
from  blm  the  admission  that  be  bad  fired  the 
shot  that  killed  Chin  Hoy  Hlng,  was  repeat- 
ed many  times.  At  one  point  he  said  he  did 
not  "savey"  or  understand.  He  fidgeted  and 
squirmed  in  his  chair  and  appeared  afraid  of 
something.  Finally  he  gave  the  statement 
set  forth  In  the  foregoing.  It  seems  quite 
clear  from  the  evidence  of  the  conditions 
which  surrounded  the  defendant  at  that 
time  that  he  did  not  desire  to  make  a  state- 
ment While  no  physical  force  was  used,  and 
neither  threats  nor  promises  made,  there  can 
be  no  doubt  at  aU  but  that  the  repeated  ques- 
tioning of  the  officers,  like  the  constant  drop- 
ping of  water  upon  a  rock,  finally  wore 
through  bis  mental  resolution  of  silence.  Ad- 
mittedly, his  refusal  at  first  to  answer  incrim- 
inating questions  gave  evidence  of  a  desire  to 
make  no  statement  When,  then,  did  this 
unwillingness  vanish  and  a  desire  to  talk 
succeed  It?  Not  after  be  bad  been  given  any 
period  of  time  for  reflection ;  for  his  inquisi- 
tors allowed  blm  none.  The  examination  was 
persisted  in  until  a  response  was  forthcom- 
ing, and,  under  these  circumstances.  It  must 
be  said  that  the  responses  appear  to  have 
been  unwillingly  made  and  as  a  direct  result 
of  continued  Importuning.  This  case  does 
not  present  an  Instance  of  as  flagrant  a  disre- 
gard of  an  accused's  constitutional  right  not 
to  be  compelled  to  furnish  self-accusing  evi- 
dence, as  Is  illustrated  by  the  cases  of  People 
V.  Loper,  159  CaL  6,  112  Pac.  720,  Ann.  Cas. 
1012B,  1193,  and  People  v.  BoreUo,  161  Cal. 
367,  119  Pac.  500,  87  L.  R.  A.  (N.  S.)  434,  but 
what  is  said  in  those  decisions  touching  the 
general  subject  bere  considered  is  pertinent 
and  applicable.  The  fact  that  the  question- 
ing was  done  by  police  officers  presents  an  im- 
portant Item  for  consideration  In  determining 
whether  the  admissions  extracted  were  of  a 
voluntary  character.  As  is  said  in  Bram 
V.  United  States,  168  U.  S.  657,  18  Sup.  Ct 
192,  42  L.  Ed.  568:  "WbateTer  be  the  rule  in 
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thl8  regard  In  England,  however,  It  is  cer- 
'  tain  that,  where  a  confession  Is  elicited  by 
the  questions  of  a  policeman,  the  fact  of  its 
having  been  so  obtained,  It  is  conceded,  may 
be  an  Important  element  In  determining 
whether  the  answers  of  the  prisoner  were 
voluntary.  The  attempt  on  the  part  of  a  po- 
lice officer  to  obtain  a  confession  by  Interro- 
gating has  been  often  reproved  by  the  Eng- 
lish courts  as  *  *  *  approaching  dan- 
gerously near  to  a  violation  of  the  rule  pro- 
tecting the  accused  from  being  compelled  to 
testify  against  himself."  As  has  been  ad- 
verted to,  in  this  case  there  was  not  only  the 
presence  of  more  than  one  police  officer,  but 
each  engaged  In  questioning  the  defendant, 
who  was  apparently  frightened,  and  who  was 
not  furnished  the  aid  of  an  interpreter  or 
any  person  of  his  own  nationality  through 
whom  he  might  make  clearly  known  his  dis- 
inclination to  speak,  or  express  understand- 
Ingly  any  explanations  which  he  might  have 
desired  to  give. 

[2]  The  Attorney  General  argues  that  the 
statement  of  the  defendant  was  not,  in  fact, 
a  confession  of  guilt,  and  that  therefore  the 
prosecution  was  entitled  to  introduce  evidence 
of  It  without  any  preliminary  showing  as  to 
its  voluntary  character.  The  evidence  was 
offered  to  prove  an  Important  Incriminating 
fact,  to  wit,  that  the  defendant  had  flred  the 
fatal  shot.  The  decision  in  Bram  v.  United 
States,  supra,  cited  and  approved  in  the  Cali- 
fornia cases  above  mentioned,  contains  this 
expression:  "It  is  also  clear  that,  in  deter- 
mining whether  the  proper  foundation  was 
laid  for  Its  admission,  we  are  not  concerned 
with  how  t&r  the  confession  tended  to  prove 
guilt.  Having  been  offered  as  a  confession, 
and  being  admissible  only  because  of  that 
fact,  a  consideration  of  the  measure  of  proof 
which  resulted  from  it  does  not  arise  in  Its 
admissibility."  In  the  case  of  People  v.  WU- 
klns,  158  Cal.  530,  111  Pac.  612,  cited  by  re- 
spondent, the  statements  wblch  were  held  not 
to  amount  to  a  confession  contained  no  ad- 
mission as  to  the  principal  Incriminating 
facts;  there  the  defendant  denied  that  be 
had  been  Instrumental  In  the  killing. 

[3]  The  error  of  the  court  In  admitting  the 
confession,  under  the  drcnmstances  shown 
here,  was  highly  prejudicial. 

The  instructions  of  the  trial  Judge  given  to 
the  Jury  were  quite  complete  in  their  state- 
ment of  the  law  as  applicable  to  the  charge 
upon  which  defendant  was  tried,  and  to  the 
evidence  introduced  under  it  It  was  not  error 
for  the  court  to  advise  the  Jury  that  all  per- 
sons concerned  in  the  commission  of  a  felony 
might  be  prosecuted  as  principals,  and  no 
new  theory  was  thereby  injected  into  the 
case.  Under  the  evidence,  the  Jury  had  the 
right,  if  It  so  believed,  to  determine  that  the 
defendant  copimltted  the  crime  in  conjunc- 
tion with  other  persons.  While  it  is  shown 
that  the  court  refused  certain  Instructions 


offered  by  appellant,  it  appears  also  tbat  tbe 
matters  which  they  embraced  were  covered 
sufficiently  in  the  charge  as  given. 

Because  of  the  error  first  considered,  tbe 
Judgment  and  order  are  reversed. 

We  concur:   CX)NEBT,  P.  J. ;  SHAW,  J. 


m  Cal.  A.  M3> 

LAWXBB  T.  LOS  ANGBLBS  PAC.  CO. 
(Civ.  1480.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Dec.  20,  1913.  Rehearing  Denied 
by  Supreme  Court  Feb.  18,  1914.) 

1.  STBEET  RuLBOAOB  (I  117*)— INJUKIES  TO 
PEBSONB    on    TItACKB— AonoNS— Bvidence. 

In  a  personal  injniy  action  by  one  run 
down  on  the  tracks  of  a  street  raUway  com- 
pany, the  Question  of  plaintiGTs  contributory 
negligence  held,  under  tbe  evidence,  for  tbe 
Jury. 

[Bd.  Note.— For  other  caaes,  see  Street  Rail- 
roads, Cent.  Dig.  |S  ^9-267;  Dec.  Dig.  | 
117.*] 

2.  Tbiai.  (S  237*)— Wmoht  or  Bvidenct— Iw- 

STKUCTIONS. 

Under  Code  Civ.  Proc  |  2061,  subd.  5, 
providing  that,  in  civil  cases  when  tbe  evi- 
dence is  contradictory,  the  decisioa  must  be 
made  according  to  tbe  preponderance  of  evi- 
dence, an  instruction  that  tbe  weight  of  evi- 
dence or  the  preponderance  of  probability  is 
sufficient  to  establish  a  fact  in  a  dvil  case  i* 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  M2,  648-551;    Dec.  Dig.  f  237.*] 

3.  Trial    (§    211*)- Instbuctions— Caution- 

ABY  iHSTBDCnONS. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  person  on  its  tracks,  it 
appeared  that  some  of  the  passengers  whose 
names  and  addresses  the  street  rauroad  com- 
pany knew  and  who  saw  the  accident  were  not 
called  as  witnesses.  Beld,  that  this  fact  did 
not  warrant  the  giving  of  an  instruction  that 
the  evidence  is  to  be  estimated  not  only  by  its 
intrinsic  weight,  but  also  according  to  the  evi- 
dence, which  is  within  the  i^ower  of  one  side 
to  produce  and.  tbe  other  side  to  contradict, 
and  therefore,  unless  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  evi- 
dence was  within  the  power  of  the  party,  his 
evidence  should  be  viewed  with  distrust,  for  it 
will  be  presumed  that  the  street  car  company 
offered  tbe  strongest  evidence  in  its  power  to 
produce. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  i  606:   Dec.  Dig.  S  211.*] 

4.  Affkai.  and  Ebbob  (i  1006*)  —  Review  — 
Habmless  Ebbob. 

In  an  action  against  a  street  railway  com- 
pany, where  there  was  no  showing  that  the 
company  failed  to  produce  the  strongest  evi- 
dence in  its  behalf,  the  giving  of  an  instruc- 
tion to  view  with  distrust  the  evidence  of  a 
party  who  does  not  produce  tbe  most  satisfac- 
tory evidokcs  in  his  power  to  introduce  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4220;   Dec.  Dig.  1 106tt.«] 
6h  Appeal   and   Bbbob   (f   1050*)— Revuw— 

Habuless  Ebbob. 

The  admission  of  evidence  v^cb  could  not 
have  affected  the  judgment  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  JJ  1068,  1068,  4153-4157, 
4166;   Dec  Dig.  f  1«50.*] 
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«.  Stbeet    Railboads   (J   113*)— iNJTTBira   TO 

Pfrsons  on  Tracks—evidence. 

In  a  personal  injury  action  against  a  street 
railway  company  by  one  run  down  on  its  tracks, 
a  witness  who  was  a  passenger  on  the  c&r 
which  ran  plaintiff  down,  after  testifying  that 
he  heard  no  signal,  may  then  testify  that  there 
was  DO  reason  to  have  prevented  nlm  hearing 
it,  had  it  been  given. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  SS  229-238:  Dec.  Dig.  §  113.*] 

Appeal  from  Superior  Court,  Loe  Angeles 
County;  Gavin  W.  Ciaig,  Judge. 

Action  by  Thomas  Lawyer  against  the  Los 
Angeles  Pacific  Company,  a  corporation. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  its  motion  tor  new  trial,  defendant 
appeals.     Affirmed. 

See,  also,  1«1  Cal.  58,  118  Pac.  287. 

J.  W.  McKlnley,  R.  O.  Gortner,  Frank 
Earr,  and  Gumey  B.  Newlln,  all  of  Los  Ange- 
les (W.  R.  Millar,  of  Los  Angeles,  of  counsel), 
for  appellant.  Flint,  Gray  &  Barker,  of  Los 
Angeles,  for  respondent 

SUAW,  3.  Action  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  sus- 
tained as  a  result  of  defendant's  negUgence. 
Judgment  for  plaintiff  was  entered  In  ac- 
cordance with  the  verdict  of  a  Jury.  De- 
fendant appeals  from  the  Judgment,  and 
from  an  order  denying  Its  motion  for  a  new 
trial. 

Defendant  concedes  that  It  was  negligent, 
but,  as  a  defense,  alleges  that  plaintiff  was 
guilty  of  contributory  negligence,  without 
which  the  collision  wherein  he  received  the 
Injuries  would  not  have  occurred.  The  court 
instructed  the  Jury  to  the  effect  that.  If 
plaintiff  was  guilty  of  negligence  which,  to- 
gether with  defendant's  negligence,  contrib- 
uted directly  or  proximately  to  his  Injuries, 
then,  notwithstanding  defendant's  negligence, 
he  could  not  recover.  Appellant  Insists  that 
the  Jury,  in  rendering  a  verdict  for  plain- 
tiff, disregarded  this  Instruction,  tor  the  rea- 
son that  the  evidence  by  an  overwhelming 
preponderance  thereof  shows  that  his  Inju- 
ries were  the  result  of  his  own  negligence. 

[1]  The  evidence  tends  to  prove  the  fol- 
lowing facts:  At  the  time  In  question  de- 
fendant owned  and  operated  an  Interurban 
line  of  double-track,  electric  railway,  extend- 
ing westerly  along  Santa  Monica  avenue  from 
the  city  of  Los  Angeles  to  points  west  of 
Los  Angeles.  The  north  track  was  generally 
used  by  defendant  in  operating  Its  cars  west- 
erly, and  the  east-bound  cars  operated  on  the 
south  track.  On  February  17,  1009,  plain- 
tiff was  a  passenger  on  one  of  defendant's 
cars  running  on  the  north  track  from  a  point 
east  of  Vermont  avenue,  where,  at  about 
7 :30  p.  m.,  he  got  off  the  car  with  the  inten- 
tion of  walking  thence  along  Santa  Monica 
avenue  to  his  home,  eight  blocks  farther 
west.  As  far  as  it  extended,  which  was 
four  blocks,  be  used  the  sidewalk  on  the 
south  side  of  said  avenue,  and  used  the  road- 


way south  of  defendant's  tracks  for  a  dis- 
tance of  150  feet,  and  then  followed  a  path 
used  by  pedestrians,  which  path  crossed  de- 
fendant's south  track  and  meandered  between 
the  double  tracks,  on  either  side  of  which 
space  separating  these  tracks  poles  were  set 
alternately  for  the  purpose  of  supporting 
the  troUey  wire.  It  was  quite  muddy,  to 
avoid  which,  plaintiff,  who  had  many  times 
traveled  thereon,  followed  this  path,  which 
was  used  generally  by  pedestrian^  traveling 
along  this  part  of  the  avenue.  The  car  from 
which  plaintiff  got  off  at  Vermont  avenue 
proceeded  on  its  way  westerly  to  a  point 
several  blocks  west  of  the  place  where  it 
collided  with  plaintiff,  when,  owing  to  the 
fact  ttiat  the  north  track  upon  which  it  was 
running  was  obstructed.  It  was  ordered  back 
to  a  i>olnt  east  of  Vermont  avenue,  known  as 
Melrose  Junction,  at  which  there  Is  a  cross- 
over, by  means  whereof  it  was  switched  to 
the  south  or  east  bound  tra<&,  over  which  it 
In  the  usual  manner  proceeded  west  again. 
When  plaintiff  left  the  sidewalk  some  four 
blocks  west  of  Vermont  avenue,  he  looked 
back  and  saw  a  light  there,  but  could  not  tell 
whether  or  not  it  was  the  headlight  ft  a 
car.  After  plaintiff  had  crossed  to  the  path 
between  the  trades  and  walked  about  30  feet, 
he  saw  in  front  of  him  the  reflection  of  a 
dim  light  projected  from  the  rear  and  oscillat- 
ing on  the  north  track  and  ground,  and  about 
the  same  time  heard  a  rumbling  noise.  After 
first  seeing  this  reflected  light,  he  walked 
some  10  feet,  being  near  the  north  rail  of  the 
south  tr&ck,  when,  upon  turning  around,  he 
saw  the  car  on  the  south  track  at  a  distance 
from  him  of  some  10  feet  He  Jumped  to- 
wards the  north  track  to  escape  this  car,  but 
was  struck  and  suffered  the  injuries  for 
which  he  claims  damages. 

Plaintiff  had  often  traveled  back  and  forth 
from  his  home  along  this  path  and  roadway, 
and  knew  that  it  was  defendant's  custom  to 
operate  Its  west-bound  cars  on  the  north 
track.  When  picked  up  after  the  collision, 
he  said :  "I  didn't  think  the  car  was  on  the. 
south  trade,  as  it  was  the  one  I  used  In 
walking  home  every  night"  The  car  after 
being  switched  to  the  south  track  was  behind 
its  schedule,  and  thence  until  it  struck  plain- 
tiff was  operated  at  a  high  and  unusual  rate 
of  speed,  without  blowing  the  whistle  or 
sounding  the  bell,  other  than  on  crossing 
Vermont  avenue,  some  four  blocks  away.  It 
is  conceded  that,  notwithstanding  Its  custom, 
defendant  had  the  right  to  operate  the  car 
on  the  south  track. 

This  evidence  Is  substantially  the  same  as 
that  offered  by  plaintiff  upon  a  former  trial 
of  the  case,  wherein  defoidant's  motion  for 
a  nonsuit  was  granted,  and  which,  on  appeal 
from  the  Judgment,  was  by  the  Supreme 
Court  reversed.  Lawyer  t.  Los  Angeles  Pa- 
cific Co.,  161  CaL  63,  118  Pac.  237.  Measured 
by  the  rule  there  stated,  and  upon  the  au- 
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ttaorlty  of  that  opinion  and  the  cases  there- 
in cited,  It  la  clear  that  the  evidence  presents 
a  case  where,  interpreting  it  most  favorably 
to  defendant,  reasonable  minds  might  draw 
different  condnsions  npon  the  question  as 
to  whether  or  not  the  acts  of  plaintiff,  nnder 
all  of  the  circumstances,  constituted  negli- 
gence. It  cannot  therefore  be  said,  as  a  mat- 
ter of  law,  that  plaintiff  was  negligent 
Waiving  what  was  said  by  the  Supreme 
Court  in  the  opinion  referred  to,  the  evi- 
dence. In  onr  Judgment,  falls  far  short  of 
establishing  want  of  due  care  on  the  part  of 
plalnUff. 

[2]  The  court  Instructed  the  Jury  that  "the 
affirmative  of  the  issue  must  be  proved,  and, 
when  the  evidence  is  contradictory,  the  deci- 
sion must  be  made  according  to  the  prepon- 
derance of  evidence.  The  weight  of  evidence, 
or  preponderance  of  probability,  is  Bu£9cient 
to  establish  a  fact  in  a  civil  case,  and  this  Is 
a  dvll  case."  Appellant  insists  that  the  court 
erred  In  stating  that  the  preponderance  of 
probability  is  sufficient  to  establish  a  fact  in 
a  dvll  case.  In  support  of  this  contention. 
Its  counsel  dte  several  criminal  cases  where- 
in the  giving  of  similar  instructions  has  been 
disapproved.  What  is  said  in  those  cases 
is  not  In  point,  for  the  reason  that  the  rule 
with  reference  to  the  effect  of  evidence  in  a 
criminal  case  Is  very  different  from  that 
which  is  applicable  to  a  dvll  case.  In  the 
former,  guilt  must  be  established  beyond  a 
reasonable  doubt,  whereas  In  the  latter  the 
decision  must  be  made  according  to  the  pre- 
ponderance of  evidence.  Subdivision  5,  { 
2061,  Code  Civ.  Proc.  While  the  court  might 
very  well  have  omitted  the  second  sentence 
contained  in  said  Instruction,  nevertheless 
the  use  of  the  term  "preponderance  of  proba- 
bility," as  synonymous  with  the  weight  of 
evidence,  has  received  the  sanction  of  the 
Supreme  Court  of  this  state.  Murphy  v. 
Waterhouse,  113  Cal.  473,  45  Pac.  866,  54  Am. 
St  Kep.  365;  Hutson  v.  Southern  Cal.  Ry. 
Co.,  150  Cal.  705,  89  Pac.  1093.  We  are  there- 
fore constrained  to  bold  that  the  giving  of 
said  instruction  was  not  error. 

13]  Complaint  is  next  made  that  the  court 
erred  in  instructing  the  Jury  that  "the  evi- 
dence is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the 
evidence  which  it  is  within  the  power  of  one 
side  to  produce  and  of  the  other  to  contradict 
and,  therefore,  if  weaker  and  less  satisfac- 
tory evidence  Is  offered,  when  it  appears  that 
stronger  and  more  satisfactory  was  within 
the  power  of  the  party,  the  evidence  offered 
should  be  viewed  with  distrust"  Ttie  record 
discloses  no  occasion  for  the  giving  of  this 
instruction.  It  was  not  shown  that  the  evi- 
dence offered  by  defendant  was  weaker  or 
less  satisfactory  than  other  evidence  which  It 
might  have  produced;  nor  did  it  appear  that 
It  was  within  its  power  to  produce  stronger 
and  more  satisfactory  evidence.  The  fact, 
as  claimed  by  respondent  that  defendant 
knew  the  names  and  addresses  of  persons 


who  were  at  the  time  passengers  on  the  car, 
and  who  were  not  called  as  witnesses,  did  not 
tend  to  prove  that  had  they  been  called,  their 
testimony  would  have  been  other  than  cumu- 
lative, or  that  it  would  have  been  more  satis- 
factory in  support  o£  defendant's  contention 
than  was  the  evidence  of  witnesses  produced 
on  its  behalf.  Presumably  defendant  offered 
the  strongest  evidence  within  its  power  to 
produce.  PlaintlfTs  real  complaint  is  that, 
had  these  persons  been  called,  their  testimony 
might  liave  been  less  favorable  to  defendant 
than  was  the  evidence  of  those  who  testified. 
Conceding  this  to  be  true,  we  know  of  no  law 
requiring  a  litigant  to  call  a  hostile  witness 
for  the  benefit  of  his  opponent  What  was 
said  by  Presiding  Justice  Gray  In  the  case  of 
Wood  V.  Los  Angeles  Traction  Co.,  1  Cal.  App. 
474,  82  Pac.  547,  is  particularly  applicable  to 
the  facts  of  this  case.  There  a  physician  in 
the  employ  of  defendant  who  had  attended 
the  plaintiff,  was  called  as  a  witness  for  the 
former,  but  defendant  did  not  call  two  other 
physidans  who  attended  plaintiff.  In  hold- 
ing that  the  court  did  not  err  in  refusing  to 
instruct  the  Jury  as  provided  by  subdivisions 
6  and  7  of  secUon  2061,  Code  of  Civil  Proce- 
dure, the  learned  Justice  said :  "This  is  not 
a  case  of  the  suppression  of  any  evidence. 
*  *  *  Nor  Is  It  a  case  of  the  offering  of 
weaker  and  less  satisfactory  evidence  when 
it  appeared  that  stronger  evidence  was  witliin 
the  power  of  the  party." 

[4]  Since,  however,  the  Jury  were  instruct- 
ed to  view  with  distrust  the  evidence  offered 
only  in  case  it  appeared  to  be  within  the  pow- 
er of  the  party  offering  it  to  produce  stronger 
and  more  satisfactory  evidence  tban  that  of- 
fered, and  there  was  no  evidence  tending  to 
show  such  fact,  it  is  apparent  that  defendajnt's 
substantial  rights  were  not  affected  by  the 
error  in  giving  the  instruction.  In  other 
words,  there  was  no  evidence  tending  to 
prove  the  existence  of  the  conditions  under 
which  the  Jury  were  told  to  distrust  the  tes- 
timony. Brown  v.  Sbarp-Hauser  Contracting 
Co.,  159  Cal.  89,  112  Paa  874.  See  also.  Peo- 
ple V.  Moran,  144  Cat  63,  77  Pac.  777;  People 
V,  Wardrip,  141  CaL  233,  74  Pac.  744.  We 
therefore  hold  that  notwithstanding  the  court 
erred  in  giving  the  instruction,  such  error 
was  without  prejudice  to  defendant's  rights. 

[5,  6]  One  of  the  issues  presented  by  the 
pleadings  was  whether  or  not  any  warning 
by  blowing  the  whistle  or  ringing  the  bell  was 
given  as  the  car  approached  the  place  where 
the  collision  occurred.  A'  witness  called  on 
behalf  of  plaintiff,  and  who  was  sitting  on 
the  front  seat  next  the  motorman,  was  asked : 
"Now,  as  you  approached  Mr.  Lawyer,  did 
the  bell  or  whistle  sound  on  the  car?"  To 
which  defendant's  objection  that  it  called  for 
a  conclusion  was  overruled,  and  she  answer- 
ed :  "It  did  not"  Thereupon  she  was  aaked : 
"Was  there  anything  to  prevent  you  hearing 
the  sound  of  that  bell  or  whistle,  if  there  had 
been  one  made,  sitting  where  you  were?"  To 
which  like  objection  was  made,  and  by  the 
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court  overruled.  This  last  ruling  only  Is  as- 
signed as  error.  The  answer  called  lor  by 
the  first  question  was  one  of  the  Issues  sub- 
mitted by  tbe  pleadings  to  the  Jury,  and  the 
purpose  of  the  question  was  to  elicit  evidence 
from  which  the  Jury  could  determine  tbe  ulti- 
mate fact  In  Issue.  If  the  witness,  occupying 
the  position  on  the  car  as  stated,  beard  no 
sound  of  bell  or  whistle,  such  fact,  in  the 
absence  of  some  reason,  such  as  deafness, 
would  be  evidence  that  no  warning  was  given. 
Assuming  the  first  question,  to  which  no  ob- 
jection is  here  urged,  the  equivalent  of  wheth- 
er she  heard  the  sound  of  beU  or  whistle,  the 
second  question,  since  she  did  not  bear  it, 
was  proper  as  showing  whether,  bad  there 
been  such  sound,  there  was  anything  to  pre- 
vent her  from  hearing  It  However  this  may 
be,  tbe  alleged  error  was  immaterial  In  that 
in  no  event  could  the  ruling  have  affected  tbe 
verdict  of  the  Jury.  What  is  said  under  this 
bead  is  equally  applicable  to  similar  rulings 
as  to  questions  propounded  to  other  witnesses. 
The  Judgment  and  order  denying  defend- 
ant's motion  for  a  new  trial  are  affirmed. 

W«  concur:    CONRET,  P.  X;  JAMES,  J. 


(23  Cal.  A.  549) 

ROSEBERRT  v.  CLAHK. 


(av.  1122.) 


(District  Court  of  Appeal,  Third  District,  Oal- 
ifomia.    Dec.  20,  1913.) 

1.  Watxbs  and  Watbb  CotTBSIS  (I  1B2*)— 
AcqtrisinoN  o»  Wateb  Rights  —  Sdffi- 
oiENCY  OF  Evidence— Imjunction. 

Evidence,  in  an  action  to  restrain  defend- 
ant '  from  interfering  with  plaintiCTa  use  of 
certain  water  which  idaintiff  claimed  to  have 
appropriated  more  than  20  years  before,  held  to 
show  a  parol  grant  to  appropriate  the  water, 
followed  by  all  tbe  elements  of  adverse  use  un- 
der claim  of  right  for  more  than  the  Statutory 
period. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Clourses,  Cent  Dig.  {{  156,  157;    Dec. 
Dig.  {  162.*] 

2.  Waters  and  Wateb  Coubses  (J  137*)— 
Acquisition  or  Watkb  Rioht— Pbescbip- 
TIVB  Rioht. 

Where  a  landowner,  by  the  constractlon 
of  a  dam,  appropriated  waters  of  a  stream, 
with  the  Imowledge  and  acquiescence  of  the 
persons  on  whose  land  were  located  tbe  springs 
whose  waters  united  to  form  the  stream,  whloi 
persons  Iiad  a  prior  right  to  the  water,  and 
where  his  use  was  notorious,  continuous,  and 
uninterrupted  for  more  than  lO  years,  he  ac- 
quired such  prescriptive  right  to  the  continued 
use  of  the  water  as  entitled  him  to  enjoin  Inter- 
ference therewith. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  149;  Dec.  Dig.  f 
137.*) 

8.  JcDonNT  (I  956*)  —  Mattebs  Dkcidkd  — 
Sufficiency  of  Evidence. 

In  an  action  to  restrain  defendant  from  in- 
terfering with  plaintiffs  use  of  the  water  of 
a  stream  formed  by  the  oniting  of  tbe  waters 
of  two  groups  of  springs,  evidence  held  to  show 
that  an  ambiguous  stipulation  and  decree  in  a 
prior  action  which  conceded  plaintiff's  right  to 
use  certain  water  entitled  him  to  use  all  the 


water,  and  referred  to  tbe  two  groups  of  springs, 
and  not  merely  to  two  springs. 

[Ed.  Note. — For  other  cases,  see  Judsmeut, 
Cent  Dig.  {{  1822-1826;   Dec.  Dig.  |  956.*  J 

Appeal  from  Superior  Court  Modoc  Coun- 
ty;  Clarence  A.  R«ker,  Judge. 

Action  by  Thomas  A.  Roseberry  against 
Richard  B.  Clark  to  restrain  Interference 
with  the  use  of  water.  From  Judi,'iueut  fur 
plalntlff,  defendant  appeals.     ASBriued. 

N.  A.  Cornish,  O.  S.  Baldwin,  and  l:).  C. 
Bonner,  all  of  Alturas,  for  appellant  N.  J. 
Barry,  of  Susanvllle,  for  respondent 

GHIPMAN,  P.  J.  This  is  an  action  to 
restrain  defendant  trom  interfering  with 
plaintiff's  use  of  certain  water.  The  cause 
was  tried  by  the  court,  and  plaintiff  had 
Judgment  perpetually  enjoining  defendant 
from  diverting  or  otherwise  obstructing  plain- 
tiff in  the  use  of  said  water.  Defendant  ap- 
peals from  the  Judgment  by  tbe  alternative 
method. 

It  is  alleged  In  the  complaint  that  for  more 
than  20  years  prior  to  the  commencement  of 
the  action  (complaint  filed  June  28,  1911) 
plaintiff  was  and  now  Is  the  owner  of  the  W. 
^  and  tbe  W.  ^  of  tbe  S.  B.  ^  of  section 
20,  township  39  N.,  range  0  B.,  in  Modoc 
coonty ;  that  npon  the  S.  W.  %  of  the  S.  W. 
%  of  section  21,  and  the  N.  W.  ^  of  the  N. 
W.  K  of  section  28,  said  township,  there  are 
several  springs  whose  waters  flow  to  a  point 
in  tbe  northeasterly  part  of  the  N.  E. 
^  of  the  N.  E.  )&  of  section  29,  said  town- 
ship, and  there  unite  and  flow  between  well- 
defined  banks  in  a  well-defined  channel,  and 
would  naturally  thus  flow  in  a  southwesterly 
direction  into  what  is  known  as  Ash  creek ; 
that  while  such  owner,  and  more  than  20 
years  before  the  commencement  of'  the  ac- 
tion, plaintiff  "entered  upon  the  N.  E.  %  of 
said  section  29,  where  all  tbe  waters  of  said 
springs  were  united,  and  were  flowing  in 
their  natural  and  well-deflned  channel  and 
well-defined  banks,  and  constructed  a  dam 
in  tbe  channel  of  said  stream  of  sufficient 
strength  and  capacity  to  divert  all  of  tbe 
waters  flowing  in  said  stream,  and  then  con- 
structed a  ditch  of  sufficient  capacity  and 
grade  to  carry  all  tbe  waters  flowing  in  said 
stream  from  said  dam  across  the  N.  E.  %  of 
N.  B.  \i  of  said  section  29,  to  and  upon  the 
S.  %  of  the  above-described  land  of  plaintiff, 
and  at  that  time  diverted  all  the  waters  of 
said  stream  Into  said  ditch  by  means  of  said 
dam,  and  by  means  of  said  ditch  conveyed  all 
the  waters  of  said  stream  to  and  upon  the  8.  Vi 
of  said  lands  of  plaintiff" ;  that  at  said  time 
one  C.  J.  McCoy  and  one  T.  I.  Talbott  were 
the  owners  of  the  land  on  which  said  springs 
were  located,  and  upon  which  said  dam  was 
located;  "that  said  appropriation  of  said 
water,  tbe  construction  of  said  dam,  and  the 
construction  of  said  ditch,  and  the  convey- 
ance of  said  water  were  made  by  the  permls- 
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sion  and  witb  the  consent  of  tbe  said  G.  3. 
McCoy  and  T.  LTalbott;  that  the  plaintiff, 
ever  since  the  construction  of  said  dam  and 
said  ditch  as  aforesaid,  has  used  all  of  said 
«vater  upon  his  said  lands,  and  by  means  of 
all  said  water  has  Irrigated  the  S.  ^  of  said 
lands,  and  watered  stock  thereon,  during  the 
Irrigating  season  of  each  and  every  year,  and 
has  made  said  S.  ^  of  said  land  productive 
and  of  great  value,"  and  has  thus  raised 
valuable  crops  of  hay  and  grain  each  year 
for  more  than  20  years  next  before  this  ac- 
tion was  commenced;  that  during  all  said 
time  since  appropriating  said  waters  as  afore- 
said plaintiff  has  been  In  the  possession  and 
use  of  said  waters  for  said  purposes  "under 
claim  of  right  and  title  thereto,  and  fof 
more  than  20  years  next  preceding  the  com- 
mencement of  this  action  has  peaceably, 
quietly,  openly,  notoriously,  continuously,  un- 
interruptedly, and  adversity  to  the  whole 
world,  and  particularly  to  the  defendant  and 
his  grantors,  and  under  claim  of  right  and 
title  as  against  defendant  and  his  grantors, 
used,  diverted,  appropriated,  and  controlled 
all  of  the  waters  of  said  springs  and  said 
stream,  and  has  conveyed  the  same"  to  his 
said  lands  "under  claim  of  right  and  title 
peaceably  ♦  •  •  and  adversely,  •  •  • 
and  has  used  said  waters  upon  bis  said 
lands"  as  hereinabove  set  forth,  "and  is  now 
entitled  to  use,  appropriate,  divert,  and  con- 
trol said  waters"  for  said  purposes,  "and 
would  now  enjoy  the  use  of  the  same,  except 
for  the  wrongful  acts  of  defendant  herein- 
after alleged."  It  is  then  alleged  that  said 
lands  are  situated  in  an  arid  climate,  and 
are  themselves  arid,  and  that  artiflclal  irri- 
gation is  Indispensable  to  the  profitable  use 
of  said  lands,  but  with  the  use  of  all  said 
waters  they  are  and  can  be  made  to  continue 
to  be  profitable  for  agriculture;  that  during 
the  month  of  June,  1911,  defendant  willfully 
and  wrongfully  diverted  the  waters  of  sam 
springs,  and  conveyed  the  same  to  his  own 
lands,  and  {hereby  deprived  plaintiff  of  the 
use  thereof,  and  thereby  prevented  plaintiff 
from  watering  his  said  crops,  and  defendant 
threatens  to  continue  to  divert  said  waters 
to  plaintiff's  injury  in  the  particulars  fully 
set  forth. 

Defendant  denies  the  material  averments 
of  the  complaint  as  to  the  alleged  appropria- 
tion of  said  waters,  and  alleges  that  "prior 
to  August  18,  1896,  defendant  and  his  gran- 
tors, as  approprlators  and  riparian  owners, 
were  the  owners  of  the  right  to  use,  and  did 
each  and  every  year  use,  all  the  waters  of 
said  springs  and  said  stream,  for  their  lands 
hereinafter  described,  for  watering  stock, 
and  domestic  purposes;  that  all  the  use  that 
plaintiff  ever  had  of  any  of  said  waters  was 
a  permissiTe  use,  that  Is  to  say,  at  such  times 
as  defendant  and  his  grantors  were  not  using 
said  waters  for  irrlgaUon  and  other  purposes, 
they  would  permit  the  same  to  pass  down 
from  said  springs  and  the  said  stream,  mak- 


ing no  objection  to  said  waters  at  such  times 
being  used  by  plaintiff,"  but  not  otherwise, 
and  at  all  times  plaintlCTs  use  "has  been  sub- 
ject to  the  superior  rights  and  subservient 
to  the  prior  claims  and  rights  of  defendant 
and  his  grantors."  It  is  further  alleged  that 
about  August  18,  1906,  defendant  transferred 
and  released  to  plaintiff  "two  certain  springs 
rising  and  situate  on  the  N.  W.  %  of  the  N. 
W.  %  of  section  28,"  said  township,  "since 
which  time  plaintiff  has  used  the  water  from 
said  springs  without  let  or  hindrance  from 
defendant,"  and  except  as  to  said  two  springs 
plaintiff  has  no  right  to  any  of  said  waters ; 
denies  that  defendant  has  obstructed  the  wat- 
ers of  said  two  springs,  but  admits  that, 
except  as  to  the  waters  c^  said  two  springs, 
defendant  has  diverted  said  other  waters; 
denies  that  he  threatens  to  interfere  oth- 
erwise with  any  of  said  waters.  Defend- 
ant then  alleges  ownership  in  himself  and 
his  grantors,  for  more  than  25  years,  of 
the  said  land  in  sections  21  and  28,  and 
also  certain  land  in  section  20,  adjoining 
plaintiff's  land  on  the  east;  that  up  to  Au- 
gust 18,  1906,  they  used  all  the  waters  of  all 
said  springs  on  said  land  for  irrigation  and 
domestic  purposes,  and  since  said  above-men- 
tioned date  defendant  has  used  for  like  pur- 
poses all  of  said  waters  except  the  waters  of 
the  two  springs  above  referred  to,  and  such 
use  by  himself  and  hla  grantors  has  been 
open  and  adverse  to  the  whole  world,  and 
particularly  to  plaintiff  except  as  above  stat- 
ed. Defendant  prays  that  his  rights  be  deter- 
mined, and  he  be  adjudged  entitled  to  all 
said  waters  except  as  above  stated. 

The  court  made  findings  in  favor  of  plain- 
tiff substantially  as  alleged  in  the  complaint, 
and  found  adversely  to  defendant's  aver- 
ments of  the  answer. 

Briefly  stated:  Plaintiff  claims  all  the  wat- 
ers Involved  by  prior  appropriation  and  by 
adverse  use  more  than  the  statutory  period. 
Defendant  claims  that  he  and  his  predeces- 
sors, during  all  the  time  involved,  and  up  to 
about  August  IS,  1906,  appropriated  and  used 
all  the  water  Involved,  except  as  they  permit- 
ted plaintiff  to  use  the  water  on  occasions 
when  they  were  not  using  it,  and  except  that 
about  August  18,  1906,  plaintiff  obtained  a 
right  to  the  water  of  two  springs  rising  on 
said  section  28,  and  that  the  use  by  defend- 
ant and  his  predecessors  was  adverse  to 
plaintiff  and  the  whole  world. 

Appellant  presents  but  two  propositions  in 
his  brief:  First,  that  plaintiff's  "use  of  the 
waters  of  all  the  springs  was  a  mere  permis- 
sive use,  and  never  developed  Into  a  use  ad- 
verse to  the  Interests  of  McC!oy  and  Talbott, 
or  their  successors";  second,  that  "by  the 
terms  of  an  agreement  upon  which  a  com- 
promise was  had,  in  the  suit  of  Roseberry  t. 
Vogt,  respondent  Is  entitled  to  the  use  of  th* 
waters  of  two  springs  in  the  south  field  (sec- 
tion 28),  and  nothing  more." 

[1]  1.  In  support  of  his  first  point,  appel- 
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lant  refers  to  the  aTerment  of  tbe  complaint 
as  follows:  "That  said  at^>roprtation  of  said 
water,   the  conatructloii  of  said  dam,   and 
the  construction  of  said  ditch  were  made  by 
the  permission  and  with  the  consent  of  said 
C.  J.  McCoy  and  T.  I.  Talbott"    Reference  Is 
also  made  to  some  but  not  all  the  testimony 
bearing  npon  the  drcomstances  under  which 
the  appropriation  was  made.    PlalntUf  testi- 
fled  that  in  the  spring  of  1891,  he  constructed 
a  dam  in  tbe  stream  below  the  point  where 
the  water  of  all  the  springs  united,  and,  by 
means  of  a  ditch  constructed  at  the  same 
time,  he  diverted  all  the  water  of  the  stream 
to  and  used  it  upon  his  land  during  that  Ir- 
rigating season.    This  fact  is  testified  to  by 
witness  William  Henry  and  witness  A.  B. 
Jones,   who  did  the  work  under  plaintUTs 
direction,  and  assisted  In  irrigating  his  land. 
This  dam  was  situated  on  the  Talbott  land 
(section  29),  and  at  first  the  ditch  was  run 
north  to  the  section  line,  and  thence  along  the 
line  between  sections  20  and  29  to  plaintiff's 
land.    Plaintiff  testified:     "Q.  Did  Mr.  Tal- 
bott, the  owner  of  the  land  on  which  the  dam 
was  constructed,  know  yon  were  building  it? 
A.  I  suppose  he  did ;  I  saw  htm  prior  to  that 
time,  and  obtained  his  consent  and  permis- 
sion to  construct  the  dam  there.    Q.  He  gave 
you  the  right  t«  construct  the  dam?    A.  He 
did."    Later  there  was  a  change  made  in  the 
location  of  the  ditch,  which  the  witness  ex- 
plained:   "A.  Mr.  Talbott  came  to  me  during 
tbe  fall  of  1891,  or  spring  of  1892,  and  stated, 
he  says,  'Tommy,  there  is  lots  of  water  down 
there.  Isn't  there,  In  that  stream,  more  than 
I  thought  there  was,  and  I  am  awful  glad 
you  got  It;   It  will  irrigate  your  lands,  and 
make  them  valuable,'  or  words  to  that  effect ; 
"but  why  didn't  you  dig  that  ditch  right  down 
through  my  field,  and  then  turn  it  onto  your 
landr    I  said;  'Mr.  Talbott,  I  didn't  want  to 
dig  up  your  land  any  more  than,  possible,  and 
I  got  to  the  fence  as  soon  as  I  could,  and  con- 
tinued down  the  fence.'    He  said,  'I  would 
rather  it  should  be  there;    I  will  dig  that 
ditch  from  your  dam,  and  dig  It  through  my 
field  so  I  can  get  the  percolat;lon,  and  when 
you  do  not  want  to  use  the  water  I  will  turn 
it    down    there.'"     Mr.   Talbott   made   the 
change,  extending  the  ditch  beyond  where 
plaintiff  used  it,  and  plaintiff  thereafter  took 
the  water  from  this  new  ditch  at  a  point 
where  It  passed  near  the  southeast  comer 
of  his  land.    "Q.  Was  there  any  change  in 
tbe  use  of  the  water  after  the  new  ditch  was 
dug?    A.  No,  sir;  I  used  the  water  Just  the 
same,  or  always  directed  the  men  to  do  so; 
If  any  one  else  got  It,  it  was  unbeknown  to 
me.    Q.  Did  Mr.  McCoy,  the  man  who  owned 
tbe  land  where  the  springs   were  located, 
know  you  were  making  the  dam,  and  taking 
tbe  water  to  your  land?    A.  He  did.    Q.  Did 
yon  ever  have  a  talk  with  him  about  it?    A. 
I  did.     Q.  State  the  conversation.     A.  Well, 
prior  to  the  time  of  building  the  dam  I  saw 
Mr.  McCoy  regarding  the  water  flowing  down. 


and  told  him  that  I  wanted  to  appropriate 
those  waters,  and  take  them  down  to  my 
place,  coming  from  the  spring.  He  told  me  he 
would  be  only  too  glad  for  me  to  do  so ;  that 
he  had  thought  at  one  time  of  building  a  dam 
right  where  his  fence  crossed  one  of  tbe 
streams  (pointing  on  map).  This  fence  is 
not  exactly  on  the  line;  but  it  is  supposed 
to  be.  There  used  to  be  an  old  lane  running 
through  there,  and  his  fence  was  built  north 
of  that  lane,  which  would  make  a  20-foot 
strip  of  McCoy's  land  over  here  in  Talbott's 
land,  and  he  had  bnUt  a  kind  of  crib  right 
there  a  year  or  two  before,  and  he  Intended 
at  that  time  to  make  a  dam  out  of  It,  but 
abandoned  that  idea,  and  therefore  he  said 
this  would  be  what  he  wanted,  if  I  would 
raise  the  water  up,  and  percolate  his  land. 
He  had  more  water  than  he  wanted  on  his 
land  anyway;  it  was  wet  and  springy,  and 
this  patting  a  dam  In  there  would  be  what  he 
wanted,  and  he  not  only  allowed  me  to  do  it, 
but  assisted  me  in  building  a  levee  along 
there  to  hold  the  water  In  the  channel  some 
place  along  here  (pointing  on  map).  Q.  Did 
he  know  you  were  going  to  take  the  water 
out  onto  your  land?    A.  Yes,  sir." 

There  was  evidence  that  plaintiff,  through 
his  several  tenants,  coptinued  the  use  of  the 
dam  and  ditch  and  the  waters  of  this  stream 
without  interruption  until  in  1905.  The  Mc- 
Coy land  had  passed  into  the  ownership  of 
one  John  Vogt,  and  so  also  had  the  Talbott 
land  changed  ownership.  The  witness  was 
asked  if  any  Interference  with  his  use  of  the 
water  of  that  stream  bad  been  made  since 
his  first  diversion,  and  replied:  "There  was 
never  any  Interference  or  objection  that  I 
ever  knew  of  until  Mr.  John  Vogt"  This 
was  In  1906,  and  gave  rise  to  tbe  suit  above 
referred  to  in  defendant's  second  point  De- 
fendant Clark  became  the  owner  of  the  Mc- 
Coy land,  and  in  1009  and  1910  he  interfered 
with  the  use  of  the  water  by  plaintiff,  which 
caused  plaintiff  to  bring  the  present  action. 
With  these  exceptions,  plaintiff  tesUfled  that 
his  use  had  never  been  Interfered  with. 
Plaintiff  rented  his  ranch  In  1902,  and  from 
that  time  to  the  present  his  tenants,  as  ap- 
pears from  the  evidence,  used  the  dam,  ditch, 
and  all  the  water  uninterruptedly  under 
plaintiff's  claim  of  right  Witness  Shaw  tes- 
tified to  having  worked  on  the  ranch  In  1892, 
1893,  1894,  and  1895,  and  that  he  helped  to 
irrigate  the  land,  using  plaintiff's  dam  and 
ditch,  and  taking  practically  all  the  water. 
Witness  Anderson  was  plaintiff's  tenant  for 
four  years,  1893-1896.  He  testified  that  he 
worked  on  the  dam  to  keep  it  in  repair,  and 
on  the  ditch ;  that  he  used  all  the  water,  and 
no  one  else  used  it  during  those  years,  and 
no  one  claimed  it  except  plaintiff,  or  interfer- 
ed with  its  use.  He  testified  to  having  had 
a  conversation  with  Talbott  about  the  water 
as  follows:  "The  old  gentleman  asked  me 
how  I  was  getting  along  with  tbe  ranch.  I 
says,  'First  rate,  except  a  little  trouble  with 
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the  dam.'  I  says,  The  dam  leaks  a  good  deal 
sometimes,  and  makes  a  good  deal  of  bother.' 
He  says,  'I  wish  Tommy' — he  always  called 
Mr.  Roseberry  Tommy — *I  wish  Tommy 
would  get  a  good  dam  in  so  he  can  get  all 
that  water,  because  I  gave  him  that  water, 
and  I  would  like  to  see  him  make  good  use 
of  It' "  Witness  Harvey  farmed  the  land  in 
1899.  He  testifled  to  the  uninterrupted  use 
of  the  dam,  ditch,  and  water  on  plaintHfs 
land,  and  that  no  one  else  used  it  or  claimed 
it  to  bis  knowledge.  Witness  Mrs.  Ramsey, 
whose  husband,  now  dead,  was  plaintiff's  ten- 
ant in  1897,  testifled  to  her  husband  having 
irrigated  the  ranch  that  year.  He  could  not 
have  done  so  except  by  means  of  this  dam 
and  ditch.  Witness  Taylor  was  the  nominal 
tenant  of  plaintiff  for  the  years  1900  and 
1901;  defendant  Clark  being  the  renter  in 
fact  The  Talbott  land  was  rented  to  one 
Morgan,  with  whom  Clark  was  not  on  good 
terms,  and,  in  order  to  avoid  trouble  about 
getting  water  to  the  Roseberry  land,  he  pat 
Taylor  forward  as  the  real  renter.  Taylor 
got  water  for  the  Roseberry  land  as  others 
had  done  by  complying  with  certain  require- 
ments made  by  Morgan  which  did  not,  as  we 
read  the  evidence,  carry  any  necessary  im- 
pUcatiOD  Impeaching 'plaintiff's  right  to  the 
water.  Witness  John  Vogt  was  plaintiff's 
tenant  for  the  year  1902.  This  was  be- 
fore he  had  acquired  the  McCoy  land 
where  the  springs  were  located.  He  testi- 
fied that  he  and  plaintiff  repaired  the  dam, 
and  ran  the  water  to  plaintiff's  land  and 
used  it  by  means  of  the  said  ditch;  that 
defendant  had  land  rented  that  year,  and 
witness,  with  plaintiff's  consent,  allowed 
defendant  to  use  some  of  the  water  oiice. 
With  this  exception,  witness  used  all  of  the 
water,  and  no  claim  was  made  to  It  by  any 
one  except  plaintiff.  The  tenants  of  plain- 
tiff's land  for  1908  were  not  called;  but  wit- 
ness Roberts  testifled  to  having  "kept  track 
of  the  crops  for  Mr.  Roseberry,  *  *  * 
measured  the  hay,  and  kept  track  of  the 
grain" ;  that  In  1906  be  worked  on  the  dam 
und  ditch  for  plaintiff,  and  brought  the  water 
to  his  land ;  that  for  the  last  number  of  years 
crops  were  rallied  on  plaintiff's  land  by  ir- 
rigation ;  that  no  one  else  made  any  claim 
to  the  water,  and  no  one  Interfered  with  him 
when  working  on  the  dam  and  ditch.  Wit- 
ness Myers  worked  with  Roberts  on  the  dam 
and  ditch  in  1906,  and  brought  the  water  to 
plaintilTs  land.  He  testified  that  John  Vogt 
ordered  them  to  stop  work;  but  they  went 
on  with  the  work  without  other  interference. 
Witness  John  Kresge  worked  for  plaintiff  on 
the  dam  and  ditch  in  May,  1906,  and  helped 
to  bring  all  the  water  of  the  stream  to  plain- 
tiff's land.  Vogt  told  them  not  to  touch  the 
dam;  but  they  "paid  no  attention  to  him." 
Witness  Strong  testifled  that  be  had  farmed 
plalnttfTB  land  as  tenant  every  year  since 
1905;  that  be  used  the  dam  and  ditch  in 
question  and  the  water  of  said  stream  which 
was  diverted  by  the  dam ;  that  Vogt  did  not 


Interfere  with  hla  use  of  the  water,  but  that 
defendant,  In  1909,  "shot  the  water  off,"  and 
has  been  "interfering  with  that  water  ever 
since." 

It  appeared  that,  in  the  lease  under  which 
John  Vogt  rented  plaintiff's  land  in  1902, 
Vogt  expressly  agreed  to  "build  in  a  strong 
and  workmanlike  manner  a  rock  dam  in  the 
stream  of  water  near  [describing  the  dam 
site]  at  the  point  in  said  stream  where  there 
is  at  present  a  dam  constructed  of  wood  and 
earth."  This  dam  was  to  be  sufficient  to  bold 
the  waters  of  said  stream.  He  also  agreed 
"to  widen  and  clean  out  the  main  ditch  on 
the  said  leased  lands  so  as  to  flow  the  wa- 
ters from  said  dam  easily  through  and  across 
said  leased  lands." 

Defendant  introduced  testimony  in  conflict 
with  the  foregoing  so  far  as  it  related  to  tbe 
use  of  the  water  of  this  stream ;  bat  be  in- 
troduced no  evidence  controverting  the  right 
under  which  plaintiff  originally  made  bia 
appropriation.  We  think  the  evidence  show- 
ed something  more  than  a  permissive  use  of 
the  water  or  a  mere  license.  It  seems  to  us 
that  a  parol  grant  to  appropriate  the  water, 
followed  by  all  the  elements  of  adverse  use 
under  claim  of  right  for  more  than  the  stat- 
utory period,  is  shown. 

[2]  There  can  be  no  doubt  that  plaintiff 
made  his  appropriation  under  claim  of  right 
to  the  water,  with  the  knowledge  and  acqui- 
escence of  the  persons,  McCoy  and  Talbott, 
having  the  prior  right,  and  his  use  was  noto- 
rious, continuous,  and  was  uninterrupted  for 
certainly  more  than  10  years.  Such  a  use 
would  carry  with  it  a  presumptive  grant. 
Faulkner  v.  Rondonl,  104  CaL  140,  146,  37 
Pac.  883.  But  we  think  plaintiff  has  shown, 
also,  a  parol  grant  followed,  as  we  have  said, 
by  adverse  use.  Our  conclusion  is  that  appel- 
lant has  not  maintained  bis  first  proposition. 

[3]  2.  On  February  5, 1906,  a  second  ameoid- 
ed  complaint  was  filed  in  said  court,  in  wblcb 
Roseberry  was  plaintiff,  and  John  Vogt  de- 
fendant. This  complaint  is  similar  to  the 
complaint  in  the  present  action,  except  that 
it  alleges  that  on  the  said  land  in  said  sec- 
tions 21  and  28  "there  are  located  two  certain 
springs  of  water."  It  is  further  alleged  "that 
all  of  the  waters  flowing  from  said  springs 
unite  and  form  one  stream  of  water,"  contin- 
uing in  its  averments  about  as  in  the  present 
complaint.  Tbe  purpose  of  the  action  was 
to  restrain  Vogt,  the  then  owner  of  the  land 
on  which  tbe  springs  were  located,  from  In- 
terfering with  the  use  of  the  water  by  plain- 
tiff. On  the  18th  day  of  August,  1906,  while 
tbe  action  was  pending,  an  agreement  in 
writing  was  executed  by  Roseberry,  Vogt,  and 
this  defendant,  Clark,  reciting  the  pendency 
of  said  action  and  tbe  desire  of  the  parties 
to  settle  the  water  right  referred  to  in  tbe 
action,  and  agreeing  that  Roseberry  'Is  tbe 
owner  of  all  the  waters  and  water  rights, 
dams,  and  ditches  described  in  said  com- 
plaint, and  that  he  is  tbe  owner  of  and  has 
the  right  to  divert,  by  mevui  fd^t^iA  dam 
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and  ditches  described  In  said  complaint,  all  of 
sntd  waters,  and  use  the  same  upon  the  land 
described  in  the  complaint"  The  agreement 
seems  to  have  contemplated  the  dismissal  of 
the  action ;  but  on  August  22,  1006,  the  court 
made  and  entered  its  decree,  "by  stipulation 
on  file  herein,  that  all  of  the  allegations  of 
the  complaint  are  true,  ♦  •  •  and,  find- 
ings of  fact  and  conclusions  of  law  having 
lieen  expressly  waived  by  counsel  for  the  re- 
spective parties  herein,  it  is  by  the  court  or- 
dered, adjudged,  and  decreed,"  etc.,  adjudg- 
ing plaintiff's  right  to  the  water  by  him 
claimed,  and  enjoining  defendant  from  inter- 
fering therewith. 

These  proceedings  were  Introduced  by  de- 
fendant for  the  purpose  of  showing  that 
plaintiff  at  that  time  claimed  the  water  of 
two  springs  only,  which  defendant  now  con- 
tends were  the  two  south  springs  on  section 
28.  Plaintiff  contends  that  his  reference  to 
two  certain  springs  meant  the  two  groups  lo- 
cated on  sections  21  and  28  whose  waters  be 
had'long  been  using.  It  was  conceded  by  both 
parties  that  the  complaint,  the  decree,  and 
the  agreement  are  ambiguous  and  uncertain, 
and,  without  objection,  both  parties  intro- 
duced testimony  to  show  what  was  meant  by 
them  In  signing  the  agreement,  and  stipulat- 
ing as  to  the  decree. 

In  reply   to   the  question,   "Wliat   waters 
were  involved  in  that  suit?"  the  plaintiff  tes- 
tified :   "A.  All  the  waters  flowing  down  that 
channel  from  springs  in  the  S.  W.  ^  of  S.  W. 
Vi  of  section  21  and  the  S.  W.  ^,  of  the  N. 
W.  V4,  of  secUon  28.    Q.  Did  that  suit  have 
reference  solely  to  what  is  known  as  the 
springs  In  the  south  field?   A.  Not  at  all.   AU 
the  waters  coming  down  those  channels  and 
caught  up  by  my  dam  from  all  the  springs. 
*    *    *    Q.  You  nnderstood,  did  you  not,  Mr. 
Roseberry,  that  you  were  to  have  everything 
you  sued  for?    A.  Yes,  sir;    *    *    •    they 
simply  quit    •    •    •      Q.  You  supposed  by 
that  agreement  that  you  were  to  have  all  the 
water  that  came  down?    A.  Yes,  sir;   most 
surely,  both  the  north  and  south  springs,  and 
all  the  water,  according  to  the  agreement  bad 
with  Mr.  McCoy.    Q.  Did  they  understand  it 
that  way?   A.  I  don't  see  how  they  could  help 
it    Mr.  John  Vogt  and  Dick  Clarli:,  when  we 
were  at  Auble's — I  was  foolish  enough  to  go 
there  alone  with  the  rest  of  the  crowd.    We 
talked  about  It,  and  Dick  said,  'I  might  want 
to  stop  a  spring.'    I  said,  'Dick,  you  never 
saw  me  when  I  was  not  ready  to  meet  yon 
half  way.'    Q.  Did  you  say  to  John  Vogt,  or 
In  bis  presence,  that  you  had  settled  the  mat- 
ter, and  that  yon  both  had  water?    A.  No, 
sir;    I  had  what  the  complaint  called  for. 
Q.    And    they    simply   quit?     A.    Yes,    sir." 
There  was  testimony  introduced  by  defendant 
that  tbe  understanding  was  as  is  now  claimed 
by  blm,  and  in  direct  conflict  with  plaintiff's 
testimony.     There   were  circumstances  con- 
nected with  the  case  which,  together  with  the 


fact  that  plaintiff  had  for  so  many  years 
claimed  and  used  all  the  water  of  all  the 
springs,  might  have  led  the  court  to  accept 
plaintiff's  testimony.  It  was  accepted  by  the 
court,  and  so  must  it  be  by  us. 

In  our  opinion  defendant  failed  to  sustain- 
his  second  proposition. 

The  claim  that  the  evidence  is  insufiSclent 
to  support  certain  specified  findings  of  fact 
we  think  sufficiently  met  by  the  foregoing^ 
examination  of  the  evidence. 

The  Judgment  is  affirmed. 

We  ooncar :    HART,  J. ;  BT7RNETT,  3. 

(23  Cal.  A.  4S2>- 

NBWLIN  V.  MYBBS.    (Civ.  1427.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Dea  13,  1913.) 

1.  PLEAniNG  (g  377*)  —  Admissions  in  Ai»- 
SWEB— Failusb  to   Dent  Ali.eqations. 

Defendant  cannot  complain  of  a  finding 
that  all  of  tbe  allegations  of  the  complaint  are- 
true,  except  in  respect  of  the  single  allep:ation 
upon  which*  issue  was  joined  by  denials  in  tbe- 
answer;  all  of  the  other  allegations  of  tbe- 
complaint  being  deemed  admitted. 

[EJd.  Note. — For  other  cases,  see  PleadinSr 
Cent.  Dig.  »  1228-1231 ;   Dec.  Dig.  |  377.*] 

2.  Corporations  (§  123*)— Plebge  of  Stock 
—Extent  op  Lien— "Loss,  Expense,  ank- 
Liability." 

Where   shares   of   stock    were    pledged   to- 

f>rotect  the  pledgee  from  "loss,  expense,  and 
lability"  incurreid  by  his  entering  into  a  cer- 
tain contract,  the  words  quoted  meant  sach- 
as  might  be  incurred  under  and  by  virtue  of 
the  contract,  and  did  not  include  expense  in- 
curred in  an  unsuccessful  attempt  to  establish 
ownership  of  shares  of  stock  which  were  mere- 
ly pledged  by  such  contract,  nor  a  voluntary 
payment  not  made  thereunder;  such  expense 
and  payment  being  unwarranted  by  the  term» 
of   tbe   contract. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §{  570-575;  Dec.  Dig.  {  123.»] 

3.  CoBPOBATiONS  (1 123*)— Eecovebt  of  Pbop- 

BBTY  PLEOGEn- EVinENCK. 

Evidence,  in  an  action  by  a  pledgor  to  re- 
cover certain  shares  of  stock  on  the  ground 
that  the  obligations  secured  had  been  futfiiled, 
held  insufficient  to  warrant  a  different  con- 
struction of  the  contract  of  pledge  from  that 
adopted  by  the  trial  court,  as  to  the  obligations 
secured  thereby. 

[Ed.  Note.— For  other  cases,  see  Corpora  tione. 
Cent  Dig.  §1  670-575;  Dec.  Dig.  {  123.*1 

Appeal  from  Superior  Court,  Los  Angeles 
County;  C.  A.  Raker,  Judge. 

Action  by  Oeorge  R.  Myers,  after  whose 
death  his  executor,  Thomas  E.  Newlin,  was 
substituted,  against  R.  H.  Myers.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Harold  A.  Oilman  and  Tanner,  Taft  & 
Odell,  all  of  Los  Angeles,  for  appellant  Shel- 
don Borden  and  Gumey  E.  Newlin,  both  of 
Los  Angeles,  for  respondent 

SHAW,  J.  Action  to  recover  certain  shares 
of  corporate  stock  pledged  by  plaintiff's 
testate  to  defendant     Judgment   went  for 


*For  other  ca«w  se*  lame  topic  and  section  NUMBER  In  Dec.  X3lg.  A  Am,  Dig.  Key-No.  Series  &  Rep'r  Indezea 

Digitized  by  V^OOQIC 


928 


138  PACIFIC  KEPORTKB 


(CaL 


plaintiff,  from  which  defendant  appeals  upon 
a  reporter's  transcript 

The  suit  was  instituted  by  George  B.  My- 
ers, who  thereafter  died,  and  Thomas  E. 
Newlln,  as  executor  of  his  estate,  was  sub- 
stituted as  plaintiff. 

The  following  facta,  shown  by  uncontra- 
dicted evidence  or  allegations  of  the  com- 
plaint not  denied,  appear :  That  on  December 
29,  1903,  the  Sanitary  Laundry  Company  was 
a  corporation,  the  capital  stock  of  which  was 
distributed  and  held  as  follows:  Plaintiff's 
testate,  George  R.  Myers,  198  shares;  J.  H. 
Kelfer,  108  shares;  Emma  B.  Myers,  1^ 
shares;  Laura  Kelfer,  1^  shares;  and  Shel- 
don Borden,  1  share.  The  cori>oratlon  was  In 
financial  distress  and  without  funds  to  meet 
Its  obligations,  some  of  which  were  held  by 
said  George  R.  Myers,  but  neither  he  nor 
Kelfer  was  able  to  make  farther  advances  to 
the  company.  Defendant  was  a  cousin  of 
George  R.  Myers  and  engaged  in  the  practice 
of  law,  and  theretofore  had  acted  as  his  at- 
torney and  confidential  legal  adviser.  Upon 
being  made  acquainted  with  the  financial  coa- 
dltion  of  the  corporation,  defendant,  at  the 
request  of  George  R.  Myers,  agreed  to  assist 
him  in  financing  the  company,  "claiming  that 
in  so  doing  he  was  actuated  by  a  desire  to 
aid  and  benefit  the  plaintiff  on  account  of 
their  relations  aforesaid,  and  solely  by  reason 
of  their  said  relations  and  of  the  relation- 
ship and  previous  intimacy  existing  between 
them  as  aforesaid."  Thereupon  negotiations 
were  initiated  with  the  result  that  Kelfer 
assigned,  transferred,  and  delivered  to  de- 
fendant the  198  shares  of  the  capital  stock 
so  owned  by  him,  which  transfer  and  de- 
livery was  made  In  accordance  with  a  duly 
executed  written  agreement  made  between 
Kelfer  and  defendant,  wherein  it  was  recit- 
ed: That  said  Keifer  had  sold,  assigned, 
and  transferred  to  R.  H.  Myers  198  shares 
of  stock,  and  that  R.  H.  Myers  was  the  own- 
er and  holder  thereof:  that  said  stock  was 
pledged  to  the  Broadway  Bank  &  Trust 
Company  as  additional  security  for  the  pay- 
ment of  a  certain  promissory  note  of  $4,500, 
executed  by  Keifer  and  his  wife,  which  saM 
note  was  also  secured  by  a  mortgage  of  real 
estate;  that  said  laundry  company,  during 
the  time  Keifer  was  a  stockholder,  had  be- 
come largely  Indebted  to  George  R.  Myers 
for  moneys  by  him  loaned  to  said  company; 
that  said  R.  H.  Myers  had  loaned  and  ad- 
vanced, and  would  thereafter  loan  and  ad- 
vance, divers  sums  of  money  to  discharge  a 
part  of  the  indebtedness  of  the  said  company 
in  order  to  save  It  from  bankruptcy,  and  to 
pay  such  of  the  operating  expenses  as  might 
be  necessary  for  the  best  Interests  of  the 
company;  that  said  Keifer  desired  an  option 
to  purchase  the  198  shares  of  said  stock, 
and  wherein  said  R.  E.  Myers  covenanted 
and  agreed  to  sell  to  Keifer,  within  one  year, 
time  being  made  the  essence  of  the  contract, 
198  shares  of  said  stock,  upon  Keifer  making 
payment  to  B.  H.  Myers  of:   (1)  All  moneys 


paid  to  said  Bank  &  Trust  Company  by  B.  H. 
Myers  on  accoimt  of  the  note  of  Keifer,  for 
the  payment  of  which  said  stock  was  held  as 
collateral  security ;  (2)  one-half  of  all  moneys 
theretofore  or  thereafter,  up  to  the  exercise 
of  the  option,  advanced  to  said  company  by 
R.  H.  Myers,  less  any  payments  made  there- 
on by  said  company;  (3)  one-lialf  of  all 
moneys  theretofore  loaned  to  said  laundry 
company  by  said  George  B.  Myers,  less  all 
payments  made  thereon  by  said  company; 
and  <4)  interest  on  said  sums  at  7  per  cent 
per  annum.  It  was  further  provided  that  an 
accounting  for  any  dividends  paid  upon  said 
stock  should  be  made  and  credited  to  Kelfer 
at  the  time  of  his  exercising  said  option  to 
purchase.  By  said  contract  R.  H.  Myers  fur- 
ther covenanted  to  advance  to  the  company 
from  time  to  time  such  sums  of  money,  not 
exceeding  $4,000,  as  might  be  necessary  to 
save  the  company  from  bankruptcy.  At  the 
same  time,  and  with  the  consent  of  Kelfer, 
an  agreement  In  writing  was  made  between 
said  bank  and  R.  H.  Myers,  whereby  the  bank 
agreed  to  deliver  the  198  shares  of  stock  so 
pledged  to  it  by  Kelfer  to  the  said  R.  H.  My- 
ers at  any  time  upon  his  paying  the  sum  of 
|1«000,  to  be  applied  on  Keifer's  indebtedness 
to  said  bank,  and  the  delivery  to  the  bank  of 
an  agreement  on  the  part  of  R.  H.  Myers  to 
pay  any  deficiency,  not  exceeding  $750,  which 
might  remain  upon  Keifer's  note  after  ex- 
hausting the  real  estate  so  held  by  it  as  aecn- 
rity  for  the  payment  thereof. 

At  the  reqnest  of  defendant,  said  George 
R.  Myers,  at  about  the  same  time,  to  wit,  De- 
cember 29,  1903,  transferred  and  delivered 
the  198  shares  of  stock  so  held  by  him  to  de- 
fendant A  year  later,  bn  December  29, 1904, 
said  George  R.  Myers  and  defendant  entered 
into  a  contract  as  follows:  "George  R.  My- 
ers, of  Los  Angeles,  California,  hereby  ac- 
knowledges the  transfer  and  delivery  to  him 
to  R.  H.  Myers  of  Redlands.  California,  on 
or  about  the  29tb  day  of  December,  1903,  of 
198  shares  of  the  capital  stock  of  the  Sani- 
tary Laundry  Co.,  a  corporation,  and 
that  said  stock  was  so  transferred  and  pledg- 
ed to  said  B.  H.  Myers  to  secure  the  said  R. 
H.  Myers  for  services  to  be  rendered,  and 
against  all  loss,  expense  and  liability  he 
might  incur  by  reason  of  his  purchasing  from 
X  H.  Kelfer  an  equal  number  of  the  shares 
of  the  capital  stock  of  the  Sanitary  Laundry 
Co.  and  entering  into  an  agreement  dated  th« 
said  29th  day  of  December,  1903,  with  th« 
said  J.  H.  Kelfer.  Said  transfer  and  pledge 
was  made  and  said  stock  has  at  all  times 
been  retained  by  said  R.  EL  Myers  with  the 
understanding  and  agreement  between  them, 
that  when  he  was  paid  for  bis  services  and 
expenses  and  became  satisfied  that  he  was 
discharged  from  all  obligations  by  reason  of 
his  assumption  of  J.  H.  Keifer's  responsibiU- 
ties  as  a  stockholder  in  the  said  Sanitary 
Laundry  Co.,  that  said  stock  was  to  be  re- 
delivered and  retransferred  to  said  Geo.  R. 
Myers  or  to  his  order.    The  said  Gea  R.  1C]^ 


Digitized  by  V^OOQ IC 


CaL) 


NEWLIN  V.  MYERS 


920 


en  alao  agrees  that  $1,000  is  a  reasonable 
aiiin  due  to  said  R.  H.  Myers  by  reason  of 
his  serTlces  rendered  and  expense  Incurred 
In  connection  herewith  to  date.  The  said  R. 
H.  Myers  hereby  acknowledges  his  obligation 
to  redeliver  and  retransfer  the  said  198 
shares  of  the  caidtal  stock  of  the  Sanitary 
Laundry  Co.  to  said  Geo.  B.  Myers,  or  to 
his  order,  opon  receiving  full  satisfaction  for 
all  Just  claims  and  demands  he  may  have, 
^ther  against  the  Sanitary  Laundry  Co.,  or 
to  the  said  Geo.  R.  Myers,  and  release'  from 
all  obligations  and  liabilities  because  of  his 
becoming  a  stockholder  In  the  said  corpora- 
tion as  aforesaid.  In  witness  whereof,  the 
said  parties  hereto  have  hereunto  set  their 
hands  this  29th  day  of  December,  1904.  G. 
R.  Myers.    R.  Holtby  Myers." 

As  alleged  in  the  complaint  and  not  de- 
nied, this  agreement  was  prepared  and  snb- 
mltted  to  George  B,  Myers  for  his  signature 
by  defendant  and  at  his  request  signed  by 
the  former,  who  "acted  upon  the  confidence 
which  he  reposed  In  defendant  by  reason  of 
their  aforesaid  relations,  and  by  reason  of 
the  fact  that  he  regarded  defendant  as  his 
friend,  relative,  and  adviser,  and  as  coming 
to  bis  assistance  In  regard  to  the  aforesaid 
financial  embarrassment  of  the  said  corpora- 
tion." "That  in  signing  said  agreement,  and 
In  transferring  and  delivering  said  pledged 
stock  to  defendant  as  aforesaid,  plaintiff  In- 
tended to  and  believed  that  be  was  pledging 
same  to  defendant  to  secure  said  defendant 
for  moneys  advanced  and  to  be  advanced  and 
for  services  rendered  and  to  be  rendered  by 
defendant  unto  said  corporation  as  aforesaid, 
and  also  to  secure  defendant  against  any  per- 
sonal liability  for  the  payment  of  the  d^bts 
of  said  coriraration  existing  at  the  time  of 
the  transfer  unto  defendant  of  the  said  stock 
so  as  aforesaid  transferred  to  him  by  said 
Kelfer,  and  for  no  other  purpose,  and  plain- 
tiff alleges  that  such  intention  and  belief  on 
his  part  was  known  to  defendant  prior  to 
the  signing  of  said  agreement,  and  that  he 
relied  upon  the  defendant  to  draw  an  agree- 
ment for  said  purposes  and  none  other." 

Defendant  advanced  and  procured  to  be 
advanced  to  the  corporation  certain  money, 
for  which  the  corporation  made  its  notes 
bearing  Interest  at  the  rate  of  7  per  cent,  for 
the  procuring  of  which  defendant  claimed 
compensation  in  the  sum  of  $1,000,  which 
sum,  it  was  alleged,  together  with  all  ad- 
vances made  or  procured  to  be  made  by  de- 
fendant to  the  corporation,  was,  as  alleged 
In  the  complaint,  at  the  time  plaintiff  de- 
manded a  redelivery  of  the  stock  on  Decem- 
ber 27,  1907,  fully  paid,  and  defendant  like- 
wise paid  and  reimbursed  for  all  services 
rendered  and  loss  or  expense  Incurred  under 
tbe  terms  of  said  writing  so  made  between 
defendant  and  said  George  B.  Myers,  and 
also  alleged  that  said  defendant  was  fully 
released  and  discharged  from  any  and  all 
liability  to  the  creditors  of  the  corporation 
by  reason  of  being  a  stockholder  therein, 
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and  that  all  the  terms  and  conditions  of  said 
written  agreement  so  made  between  George 
R.  Myers  and  defendant,  and  upon  the  hap- 
pening of  which  defendant  agreed  to  rede- 
liver the  198  sliares  of  stock,  were,  prior  to 
the  commencement  of  the  action,  fully  per- 
formed and  fulfilled.  But  defendant,  al- 
though requested  so  to  do,  refused  to  redeliv- 
er the  stock  and  detains  the  same  from  plain- 
tiff. 

The  answer  admits  the  execution  of  this 
agreement  between  George  R.  Myers  and  de- 
fendant, denies  performance  of  the  conditions 
under  which  the  stock  was  pledged,  and  al- 
leges "that  in  and  by  said  written  agreement 
so  entered  into  by  and  between  plaintiff  and 
defendant  it  was  expressly  covenanted  and 
agreed  by  the  parties  to  said  agreement  that 
the  plaintiff's  198  shares  of  stock  in  said  cor- 
poration should  be,  and  the  same  was,  trans- 
ferred and  pledged  unto  this  defendant  to 
secure  this  defendant  for  services  to  be  ren- 
dered, and  also  against  all  loss,  expense,  and 
liability  which  he  (this  defendant)  might  in- 
cur by  reason  of  his  purchasing  from  the 
said  J.  H.  Eelfer  an  equal  number  of  shares 
of  the  capital  stock  of  the  said  corporation, 
viz.,  198  shares";  and  that,  by  reason  of  pur- 
chasing from  said  Kelfer  said  198  shares  of 
the  capital  stock  of  said  corporation,  he  in- 
.curred  loss,  liability,  and  expense  in  the  sum 
of  $5,000,  no  part  of  which  has  been  paid, 
and  which  sum  is  still  secured  by  the  stoclc 
so  pledged  to  him  under  the  terms  of  said 
agreement  By  an  amended  and  supplemen- 
tal answer  filed  after  the  death  of  George  B. 
Myers,  defendant  alleged  that,  in  accordance 
with  the  terms  and  conditions  of  the  agree- 
ment dated  December  29,  1904,  he  rendered 
services,  expended  money,  and  sustained  loss 
by  reason  of  tbe  purchase  of  Ktifer's  198 
shares  of  stock,  and  by  reason  of  claims 
and  demands  against  the  Sanitary  Laundry 
Company  and  said  George  R.  Myers,  in  tbe 
sum  of  -  $4,719.38,  as  shown  by  an  itemized 
statement  of  account  attached  as  an  exhibit 
to  said  amended  and  supplemental  answer,  a 
claim  for  which  was  duly  presented  to  the 
executor  of  the  estate  of  deceased  and  by 
blm  rejected. 

The  court  found  that  it  is  not  true  that, 
by  reason  of  defendant's  purchasing  from 
Kelfer  the  198  shares  of  stock,  be  Incurred 
loss,  expense,  or  liability  in  any  sum  what- 
soever, that  It  Is  not  true  that  in  accordance 
with  the  terms  and  conditions  of  tbe  agree- 
ment between  George  R.  Myers  and  defend- 
ant, dated  December  29,  1904,  defendant 
rendered  services,  expended  money,  or  sus- 
tained loss  In  any  sum  by  reason  of  the  pur- 
chase from  Kelfer  of  the  198  shares  of  stock, 
or,  by  reason  of  claims  or  demands  against 
the  Sanitary  Laundry  Company  or  the  said 
George  R.  Myers,  he  rendered  services,  ex- 
pended money,  or  sustained  loss  In  the  sum 
of  $4,719.38,  or  In  any  sum  whatever,  that 
it  Is  not  true  that  the  moneys,  or  any  part 
thereof,  alleged  to  have  been  expendied  by  de- 
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feodant  were  paid  ont  In  accordance  with  the 
Bald  contract,  or  that  the  same  or  any  part 
thereof  constituted  or  were  losses  or  dam- 
ages sustained  by  defendant  under  the  terms 
and  conditions  of  said  contract;  and  the 
court  found  all  the  allegations  of  the  com- 
plaint to  be  true. 

[1]  The  only  allegation  of  the  complaint  as 
to  which  an  issue  is  Joined  by  denials  con- 
tained in  the  answer  is  that  wherein  It  is 
alleged  that  prior  to  the  commencement  of 
the  suit  plaintiff  fully  performed  all  the  con- 
ditions of  the  contract,  by  reason  whereof  he 
was  entitled  to  the  redelivery  of  the  stock. 
Except  as  to  the  finding  In  favor  of  plaintiff 
upon  this  issue,  defendant  is  In  no  position 
to  complain  of  the  finding  that  all  the  allega- 
tions of  the  complaint  are  true,  since  other 
allegations  thereof  are  deemed  to  be  ad- 
mitted. 

It  is  conceded  that,  prior  to  the  demand 
made  to  redeem  the  stock  by  plaintiff,  de- 
fendant had  been  discharged  from  all  liabil- 
ity as  a  stockholder  to  the  creditors  of 'the 
corporation,  and  that  prior  thereto  all  de- 
mands against  the  corporation  due  to  defend- 
ant had.  been  fully  satisfied  and  discharged. 
Hence,  since  these  conditions  were  performed, 
they  may  be  eliminated  from  a  consideration 
of  the  contract  upon  which  defendant  bases 
his  claim  to  retain  possession  of  the  stock. 

Referring  to  the  contract  of  December  29, 
1904,  it  is  recited  that  the  stock  was  pledged 
to  defendant  to,  first,  secure  him  "for  serv- 
ices to  be  rendered."  While  this  paragraph 
is  silent  as  to  the  nature  of  the  services,  as 
well  as  in  stating  for  whom  the  service  was 
to  be  rendered.  It  is  clear  from  the  last  para- 
graph of  the  contract,  since  defendant  there- 
in acknowledged  his  obligation  to  redeliver 
the  stock  "upon  receiving  full  satisfaction 
for  all  just  claims  and  demands  he  may  have 
against  •  •  •  George  R.  Myers,"  that  the 
"services  to  be  rendered,"  mentioned  in  the 
first  paragraph,  referred  to  and  contemplated 
services  to  be  rendered  for  George  R.  Myers, 
as|  well  as  for  the  corporation.  The  second 
condition  of  the  pledge  was  to  secure  defend- 
ant against  "all  loss,  expense,  and  liability 
he  may  incur  by  reason  of  his  purchasing  of 
J.  H.  Kelfer  an  equal  number  of  shares  of 
the  capital  stock  of  the  Sanitary  Laundry 
Company."  Defendant,  however,  never  pur- 
chased the  stock  or  any  stock  in  said  compa- 
ny ;  hence  no  claim  for  loss,  expense,  or  lia- 
bility could  be  predicated  upon  this  covenant. 
The  third  condition  of  the  pledge  was  to  se- 
cure defendant  against  loss,  liability,  and  ex- 
pense Incurred  by  him  in  entering  into  an 
agreement  dated  the  29th  day  of  December, 
1903,  with  J.  H.  Kelfer.  This  agreement,  the 
substance  of  which  is  hereinbefore  stated, 
was  one  wherein  and  whereby  Kelfer  pledged 
to  defendant  198  shares  of  stock  to  secure 
the  performance  of  certain  conditions  (Kelfer 
T.  Myers,  5  Cal.  App.  668,  91  Pac.  163),  all  of 
which  acts,  covenants,  and  conditions  said 
Kdfer  fully  performed,  aa  determined  In  a 


suit  brought  by  Keifer  against  R.  H.  Myera 
for  the  redemption  of  said  stock  so  pledged, 
and  wherein  an  accounting  between  Kelfer 
and  this  defendant  was  had  and  mutual  and 
appropriate  remedies  accorded  to  each  (Kelf- 
er V.  Myers,  14  Cal.  App.  338,  111  Pac.  1038). 

[2]  Tbla  brings  us  to  the  point  of  the  con- 
troversy. Notwithstanding  the  agreement 
made  with  Kelfer  was  a  contract  of  pledge 
to  secure  the  performance  of  certain  acts  on 
the  part  of  Kelfer  therein  specified,  and  all 
of  which  were  fully  performed,  defendant 
refused,  upon  demand  of  Kelfer,  to  redeliver 
the  stock  so  pledged,  whereupon  Kelfer 
brought  suit  to  compel  a  redelivery  thereof. 
Defendant  resisted  this  action,  wrongfully 
claiming  that  the  contract  with  Kelfer  con- 
stituted a  sale  by  the  latter  to  Mm  of  the 
198  shares  of  stock.  In  an  effort  to  sustain 
his  contention  and  retain  possession  of  the 
stock,  he  prosecuted  two  appeals  from  the 
decision  of  the  superior  court,  wherein  It 
was  fully  determined  that  Keifer  was  entitled 
to  the  redemption  of  the  stock.  After  Kdfer 
demanded  his  stock  and  made  tender  of  the 
balance  due  on  account  of  the  pledge  thereof, 
defendant  voluntarily  paid  to  the  Broadway 
Bank  &  Trust  Company  certain  moneys  to 
be  applied  upon  Kelfer's  notes,  which  sums 
It  was  held  In  the  trial  of  Keifer  v.  My«^ 
he  could  not  recover,  since  the  payment  was 
voluntarUy  made.  Keifer  t.  Myers,  14  Cal. 
App.  338,  111  Pac.  1038.  Notwithstanding 
such  decision,  defendant  now  insists  that 
plaintiff  be  required  to  pay  the  same  with  In- 
terest, together  with  a  further  sum  of  $2,- 
666.80,  which  defendant  alleges  he  paid  ont 
or  assumed  payment  thereof  in  his  wrongful 
andj  futile  effort  to  hold  the  Keifer  stock 
pledged  to  him,  payment  of  which  sums  so 
vonntarlly  paid  to  the  bank  and  that  paid 
out  in  litigation  he  demands  from  plaintiff  as 
a  condition  of  redelivering  the  stock. 

The  loss,  expense,  and  liability  against 
which  George  R.  Myers  agreed  to  protect  de- 
fendant In  entering  into  the  contract  with 
K^er  was  such  only  as  he  might  incur  under 
and  by  virtue  of  the  terms  of  that  contract 
and  not  by  reason  of  acts  on  the  part  of  de- 
fendant and  expenditures  made  wholly  with- 
out the  terms  of  the  agreement.  I^  as  held 
In  the  trial  of  the  case  of  Kelfer  v.  Myers, 
defendant  could  not  under  the  contract  re- 
cover from  Kelfer  moneys  voluntarily  paid  to 
the  bank  for  his  account,  then,  in  the  absence 
of  some  specific  provision  in  the  contract 
made  with  George  R.  Myers,  he  could  not  re- 
cover the  same  from  plalntUC.  This  is  equal- 
ly true  with  respect  to  moneys  paid  out  In  lit- 
igation, since,  If  defendant  had  complied  with 
Kelfer's  Just  demand,  when  accompanied  by 
a  tender  of  all  that  was  due  upon  the  con- 
tract, such  payments  would  have  been  unnec- 
essary. The  disbursements  were  made  and 
expenses  Incurred  by  reason  of  acta  of  the  de- 
fendant unwarranted  by  the  terms  of  the 
Keifer  contract  and  for  whldt  George  B. 
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Mfers,  under  the  terms  ot  his  contract,  was 
In  no  wlae  liable. 

If,  in  enforcing  the  contract  of  pledge,  the 
proceeds  of  the  sale  of  the  Keifer  stock  were 
Insufficient  to  repay  defendant  for  advances 
made  thereunder,  a  loss  would  follow;  If  it 
became  necessary  to  initiate  proceedings  to 
enforce  the  contract  in  accordance  with  its 
terms,  incidental  expense  would  follow;  and 
since  the  contract  contemplated  that  defend- 
ant might,  as  to  the  bank  at  least,  occupy  the 
position  of  a  stockholder,  he  might  by  reason 
thereof  incur  liability — ^all  of  which  were  con- 
tingencies, upon  the  happening  of  which  Just 
claims  and  demands  would  arise  in  defend- 
ant's favor  and  against  George  R.  Meyers. 

[3]  While  in  our  opinion  the  terms  of  the 
contract  are,  when  read  In  connection  with 
the  Keifer  contract,  clear  and  unequivocal, 
appellant  nevertheless  Insists  that  the  con- 
trkct  is  uncertain  and  ambiguous  as  to  what 
was  intended  by  the  words  "loss,  expense, 
and  liability"  against  which  defendant  was  to 
be  protected.  Upon  this  theory  defendant 
was  permitted  to  Introduce  extrinsic  evidence 
consisting  of  letters  and  oral  testimony  touch- 
ing the  situation  of  the  parties  and  the  prac- 
tical construction  given  by  them  to  the  con- 
tract Such  evidence  merely  tends  to  show 
that,  while  George  R.  Myers  had  no  pecuniary 
interest  in  the  result  of  the  litigation  between 
Keifer  and  tbe  defendant,  his  sympathies 
were  with  the  latter;  that,  through  the  book- 
keeper of  tbe  company,  defendant  was  in- 
formed on  several  occasions  as  to  Heifer's  ex- 
pressed Intention  to  examine  the  books  of  the 
corporation,  and  that  said  bookkeeper  con- 
sulted defendant's  attorney  with  regard  to 
the  propriety  of  permitting  such  examination; 
that  defendant's  attorney  stated  to  George 
R.  Myers  that  according  to  his  Interpretation 
of  the  contract  the  latter  would  be  liable  for 
tbe  expense  of  the  litigation.  But  it  does  not 
appear  that  George  B.  Myers  ever  assented  to 


such  interpretation;  on  the  contrary,  the  evi- 
dence is  wholly  consistent  with  a  contrary 
view.  That  George  R.  Myers  asked  defendant 
for  a  copy  of  the  Keifer  contract,  which  be 
submitted  to  his  own  attorneys,  and  from 
whom  he  obtained  an  opinion  as  to  Keifer's 
rights  thereunder.  That  as  early  as  March 
24,  1005,  and  prior  to  the  commencement  of 
the  Keifer  suit,  George  R.  Myers,  through  a 
letter  written  to  defendant,  stated  that  he 
Intended  to  remain  absolutely  neutral  in  the 
matter  and  that  he  did  not  want  his  name 
used,  in  connection  with  it  Naturally  George 
R.  Myers,  who  was  interested  in  the  corpora- 
tion to  the  extent  of  one-half  thereof,  was 
interested  as  to  the  ownership  of  the  other 
half.  Without  further  reviewing  tbe  evi- 
dence adduced,  suffice  It  to  say  that  a  careful 
examination  thereof  falls  to  show  any  acts 
on  the  part  of  George  R.  Myers  or  any  state- 
ments made  by  him,  which  could  warrant  the 
court  in  construing  tbe  contract  in  accord- 
ance with  appellant's  contention.  Such  In- 
terpretation, whereby  the  estate  of  George  R. 
Myers  would  be  required  to  reimburse  de- 
fendant in  the  sum  of  $4,719.38,  a  large  part 
of  which,  without  any  obligation  so  to  do, 
was  voluntarily  paid  by  defendant  for  tbe 
benefit  of  another,  and  the  remainder  of  said 
sum  expended  in  litigation  whereby  defend- 
ant sought  to  wrongfully  retain  possession  of 
the  Keifer  stock,  and  In  the  result  of  which 
litigation  said  George  R.  Myers  had  no  pe- 
cuniary interest  is  wholly  at  variance  with 
the  admitted  fact  that  when  defendant  pre- 
pared the  draft  of  the  contract  of  December 
29,  1904,  and  procured  the  signature  of 
George  R.  Myers  thereto,  he  was  his  confiden- 
tial adviser  and  avowed  friend,  desirous,  of 
helping  him. 
The  Judgment  is  affirmed. 

We  concnr:  CONRBT,  P.  X;  JAMBS,  3. 
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(23  Cal.  A.  «n) 

HARBBIiSON  r.   OBO   GRANDE   LIME  & 

STONE  CO.  et  aL    (Civ.  1310.) 
(District  Court  of  Appeal,  Second  District,  (Cal- 
ifornia.    Dec.  13,   1013.) 

Eminent  Douair  (|  262*)— Pboceedinos  to 
Take  Pbofertt  and  Assess  Coupensation 
— Appeai^-Pbesumptions. 

Where  the  judgment  in  condemnation  pro- 
ceedings awarded  a  certain  som  to  the  owner 
of  the  land,  and  a  certain  sum  to  the  holder 
of  a  leasehold  interest  therein,  having  the  right 
under  the  lease  of  removing  improvements  at 
the  end  of  the  lease,  it  must  be  presumed  that 
the  rights  of  die  parties  were  fully  and  correct- 
ly determined,  and  that  the  sum  awarded  the 
lessee  included  the  improvements,  since  the 
value  of  the  leasehold  interest  would  consist  in 
part  of  the  right  of  removing  the  improvements. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Ont  Dig.  H  681-686;  Dec.  Dig.  i  262.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   W.  M.  Conley,  Judge. 

Action  by  W;  H.  Harrelson  against  the  Ore 
Grande  Lime  &  Stone  C!ompany  and  others. 
From  a  judgment  for  the  defendants  on  their 
counterclaim,  and  an  order  denying  a  new 
trial,  plaintiff  appeals.    Beversed. 

Stephens  &  Stephens,  of  Los  Angeles,  for 
appellant  Sheldon  Borden  and  Gieorge  H. 
Moore,  both  of  Los  Angeles,  for  respondents. 

SHAW,  J.  This  action-  was  brought  to  re- 
cover from  defendants  |450,  alleged  to  be 
due  under  the  terms  of  a  written  lease  as 
rental  for  certain  real  estate.  Defendants 
answered,  admlttiDg  default  in  the  payment 
of  rent  as  alleged ;  but  in  defense  of  the  ac- 
tion they  set  up  a  counterclaim  in  the  sum 
of  1374,  paying  plaintiff  the  difference  be- 
tween the  f450  sued  for  and  the  amount  of 
the  alleged  counterclaim.  The  question  in- 
volved at  the  trial  was  the  right  of  defend- 
ants to  recover  upon  the  counterclaim.  Judg- 
ment went  for  defendants,  from  which,  and 
an  order  denying  his  motion  for  a  new  trial, 
plaintiff  appeals. 

The  counterclaim  grows  out  of  the  follow- 
ing facts :  On  January  22, 1902,  plaintiff  ex- 
ecuted to  defendants  Stimson  and  Fleming  a 
lease  of  a  parcel  of  land  in  the  city  of  Los 
Angeles  for  a  term  of  ten  years.  The  lessees 
erected  buildings  and  made  improvements  up- 
on the  property,  and  thereafter,  without  as- 
signing the  lease,  sublet  the  same  to  defend- 
ant Oro  Grande  Lime  &  Stone  Company,  of 
the  capital  stock  of  which  Stimson  and  Flem- 
ing were  the  sole  owners,  to  which  they  sold 
the  buildings.  The  lease  contained  a  provi- 
sion as  follows :  "The  lessees  shall  have  the 
right,  upon  the  termination  of  this  lease,  to 
remove  all  buildings  and  improvements  plac- 
ed by  them  upon  the  said  premises,  unless 
they  shall  forfeit  their  right  to  remove  the 
same,  as  hereinafter  provided."  On  Decem- 
ber 12,  1905,  the  dty  of  Los  Angeles  com- 
menced proceedings  to  condemn  a  portion  of 


the  property  described  In  the  lease.  While 
the  lime  company  was  not  made  a  party  to 
this  proceeding,  its  sole  owners,  Stimson  and 
Fleming,  were  parties  and  represented  by  at- 
torneys at  the  hearing  before  the  referees. 
Moreover,  an  award  made  as  to  the  leasehold 
Interest  was  received  and  receipted  for.  by 
the  lime  company,  so  the  fitct  that  It  was 
not  formally  made  a  party,  so  Car  as  this  ac- 
tion Is  concerned,  la  unimportant  On  Jan- 
uary 10,  1008,  the  referees  filed  their  report 
and  finding,  whereby  It  was  made  to  appear 
that  plaintiff  was  the  owner  of  the  land,  and 
that  Stimson  and  Fleming  had  a  leasehold 
Interest  therein,  as  shown  by  the  lease  here- 
inbefore referred  to.  They  further  found 
tliat  the  value  of  the  parcel  of  land  sought 
to  t>e  condemned  was  $8,236,  that  the  value  of 
the  improvements  thereon  was  $374,  and  that 
the  damage  to  the  portion  of  the  property 
not  condemned  was  $794,  making  a  total- of 
$9,404.  Of  this  sum  $8,404  was  awarded  to 
plaintiff,  as  owner  of  the  land,  and  $1,000 
was  awarded  to  Stimson  and  Fleming,  as 
"owners  and  holders  of  a  leasehold  Interest" 
therein.  At  the  hearing  of  tills  report  an  in- 
terlocutory decree  was  duly  entered  in  ac- 
cordance therevrith,  from  which  no  appeal 
was  taken,  and  final  Judgm^it  followed. 

We  must  presume  that  In  this  final  decree 
the 'rights  of  all  parties  Interested  in  the 
property  condemned,  whether  as  owners  or 
lessees  were  fully  and  correctly  determined, 
and  the  value  of  each  particular  interest  fix- 
ed, and  award  thereof  made  to  the  owner. 
The  Interest  of  defendants  was  a  leasehold, 
the  value  of  which  was  fixed  at  $1,000.  In 
arriving  at  this  value,  the  referees  had  access 
to  and  presumably  considered  the  lease, 
which  showed  defendants'  right  to  the  build- 
ings, for  the  purpose  of  ascertaining  the  val- 
ue of  defendants'  Interest  thereunder.  This 
interest  consisted,  among  other  things,  of  the 
unexpired  term  of  lease,  together  with  the 
right  at  the  expiration  thereof  to  remove  the 
buildings.  The  $1,000  awarded  covered  the 
value  of  the  right  to  remove  the  buildings  as 
fully  as  it  covered  the  unexpired  term  of 
the  lease,  and  hence  respondents  might  with 
equal  propriety  claim  that  the  latter  Item  of 
value  was  not  Included  In  the  leasehold  Inter- 
est, for  which  the  $1,000  was  awarded,  as  to 
Insist  that  the  right  to  remove  the  buildings 
was  not  so  Included.  Both  arose  under  the 
provisions  of  the  lease,  without  which  neither 
right  could  be  asserted,  and  each  constituted 
a  part  of  the  leasehold  going  to  make  up  the 
Interest  In  the  property,  for  all  of  which  In- 
terests defendants  were  awarded  the  said 
sum  of  $1,000.  It  follows  that  the  defend- 
ants were  not  entitled  to  the  counterclaim. 

The  Judgment  and  order  are  reversed. 

We  concur:    CONBEY,  P.  J. ;  JAMES,  J. 
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DIAMOND  T.  FAT.     (Cir.   1828.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Dec.  24,  1913.) 

1.  Evidence  (i  398*)— Faboi/— Xebus  ov  Bbo- 
keb'8  Contkact. 

Where  the  contract  to  pay  a  broker  com- 
miasioDS  for  procuring  a  lessee  was  not  am- 
biguous or  uncertain,  and  defendant  made  no 
claim  of  excusable  mistake,  it  was  error  to 
admit  testimony  that  plaintiff's  riglit  to  com- 
missions was  to  accrue  only  in  case  a  lease 
was  made  and  that  such  commissiona  were  to 
be  paid  out  of  the  first  money  received  from 
the  lessee;  the  effect  of  such  testimony  being 
to  vary  the  plain  and  anambiguous  terms  of  a 
written   contract. 

[Ed.    Note.— For   other  cases,    see  Evidence, 
CenL  Dig.  gi  17e&-1771 ;   Dec.  Dig.  i  39&»] 

2.  BE0KEB8  (5  54*)— Right  to  OoioaflBiOM— 
Pbocubkment  of  Tenant. 

For  a  real  estate  broker  to  be  entitled  to 
a  commission  for  procuring  a  tenant,  it  is  es- 
sential that  he  present  a  satisfactory  person 
who  is  ready,  able,  and  willing  to  enter  into 
the  lease  proposed  by  the  owner  and  that  the 
business  to  be  conducted  in  the  leased  premises 
be  legitimate  and  lawfuL 

[£d.    Note.— For    otlier    cases,    aee   Brokers, 
Cent.  Dig.  H  75-81 ;    Dec  Dig.  |  64.»] 

8.  Bbokbes  (i  49*)— BioHT  to  Coaoaaeioii— 

Procubement  of  Tenant. 

An  owner  does  not  become  liable  for  com- 
missions to  a  broker  whom  he  has  employed  to 
secure  a  tenant,  though  he  refuses  to  lease  his 
property  to  a  person  procured  by  the  broker 
uDd  ready,  able,  and  willing,  in  a  strictly  com- 
mercial sense,  to  enter  into  the  lease  proposed, 
where  the  owner's  reasons  for  the  refusal  are 
of  a  substantial  kind  and  such  as  may  properly 
be  intended  to  be  a  part  of  the  consideration 
of  the  lease. 

[Ed.    Note. — For   other    cases,    see    Brokers, 
Cent.  Dig.  IS  70-72;    Dec.  Dig.  g  49.*] 
4.  Appeal  and  Bbbob  (g  1010*>— JTiDeMXNi^ 

BVIDENCK. 

A  judgment  will  not  be  disturbed  on  appeal 
where  the  trial  court's  findings  are  supported 
by  any  evidence. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.  g8  3979-^982,   4024;     Dec. 
Dig.  t  1010.*] 
6.  Bbokebs  (g  86*)— AoTioH  roB  CoioassiON 

— Sufficiency  of  Evidence. 

Evidence,  in  a  broker's  action  for  commis- 
sion for  procuring  a  tenant,  held  to  snstain  a 
finding  that  plaintiff  did  not  produce  a  proposed 
tenant  who  was  ready,  willing,  and  able  to 
lease  on  the  terms  proposed. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent.  Dig.  gg  116-120;    Dec.  Dig.  g  86.*] 
0.  Appeal  and  Ebbob   (gg   1050,    1071*)   — 

Habmless  Ebbob. 

In  a  broker's  action  for  commission  for 
procuring  a  tenant,  errors  in  that  some  of  the 
findings  were  inconsistent,  and  that  parol  evi- 
dence was  admitted  to  vary  the  terms  of  the 
employment  contract,  were  harmless,  where  the 
court's  finding,  made  independent  of  such  er- 
rors, that  plaintiff  had  not  procured  a  tenant 
ready,  willing,  and  able  to  lease  upon  the  terms 
proposed,  was  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  1068,  1069,  4153-4157, 
4166.  4234-4239;   Dec.  Dig.  gg  1050,  1071.*] 

Appeal  from  Superior  Court,  los  Angeles 
County;  Franklin  J.  Cole,  Judge. 

Action  by  C.  Herbert  Diamond  against  F. 


E.    Fay.     From   Judgment  tor   Oefendant, 
plaintiff  appeals.   Affirmed. 

H.  T.  Morrow,  of  Los  Angeles,  for  appel- 
lant Trlppet,  Chapman  ft  Blby,  of  Los  Ange- 
les, and  Lndan  Clarke,  of  Portersvllle,  for 
respondent. 

JAMES,  J.  Defendant  was  the  owner  of  a 
lot  of  land  on  one  of  the  principal  streets  of 
the  city  of  Los  Angeles  which  be  desired 
to  sell  or  lease.  Plaintiff,  who  Is  a  real  es- 
tate broker,  was  authorized  In  writing  by  de- 
fendant to  find  a  purchaser  for  the  property, 
or  a  tenant  who  would  lease  it  for  five  or  ten 
years.  The  written  authorization  which  was 
signed  by  the  defendant  contained  the  fol- 
lowing condition:  "And  it  Is  agreed,  that  in 
case  he  shall'  secure  a  imrcbaser  or  tenant 
for  said  property  I  agree  to  pay  him  the  reg- 
ular brokerage  or  commls^on  for  selling,  i.  e., 
a  sum  equal  to  6%  on  the  first  $1,000,  and 
2^%  on  the  remainder  of  the  purchase  price 
accepted  by  me,  provided  that  no  commission 
shall  be  less  than  $100,  said  commission  to 
be  paid  out  of  the  first  money  received.  In 
case  of  a  lease,  wUI  pay  the  commission  on 
usual  basis." 

Plaintiff  in  hla  complaint  alleged  that  pur- 
suant to  the  authority  so  given  he  found,  a 
person  who  was  ready,  able,  and  willing  to 
rent  and  lease  the  property  of  defendant  for 
a  term  of  ten  years  at  the  required  monthly 
rental,  and  that  defendant  had  refused  to 
enter  into  any  lease.  The  prayer  of  the  com- 
plaint was  for  an  amount  of  money  which 
was  alleged  to  be  the  customary  and  usual 
commission  allowed  to  brokers,  and  the  rea- 
sonable value  of  the  services  expended  in 
that  behalf.  In  his  amended  answer  defend- 
ant admitted  the  execution  of  the  contract 
set  out  in  plaintiff's  complaint,  and  th«i  alleg- 
ed that  the  contract  did  not  clearly  set  forth 
the  tme  terms  of  the  agreement  In  that  It  had 
been  agreed  that  the  compensation  of  plain- 
tiff would  be  earned  only  when  he  had  secur- 
ed a  person  satisfactory  to  defendant  who 
would  lease  the  property  for  ten  years,  and 
that  compensation  was  only  to  be  paid  In 
case  a  lease  was  actually  made,  and  then  It 
was  to  be  taken  out  of  the  first  money  receiv- 
ed on  such  account.  It  was  further  alleged 
that  plaintiff  did  Introduce  to  defendant  a 
prospective  tenant  a^d  that  the  defendant, 
desiring  to  be  Informed  and  satisfied  of 
the  ability  of  this  person  to  pay  the  rent 
as  contemplated,  requested  the  latter  to 
furnish  a  statement  in  writing  showing 
what  his  financial  ability  was,  which  writing 
was  promised  to  be  produced ;  that  it  had 
never  been  furnished  to  the  defendant;  and 
that  through  no  fault  of  his  he  did  not  make 
a  lease  of  the  property.  The  amended  an- 
swer also  contained  a  denial  that  plaintiff 
ever  produced  a  proposed  tenant  who  was 
ready,  able,  and  willing  to  lease  the  property 
on  the  terms  proposed.    The  action  was  tried 
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before  the  court  sitting  without  a  Jury,  and 
flndlngs  and  judgment  followed  in  favor  of 
defendant  The  appeal  is  taken  from  that 
judgment  and  Is  presented  on  the  judgment 
roU  and  a  bill  of  exceptions. 

[1]  The  trial  judge  by  his  flndlngs  deter- 
mined the  contract  of  employment  of  the 
plaintifT  to  have  been  made  in  the  terms  set 
out  in  the  amended  answer.  It  may  be 
here  stated  that  all  of  the  testimony  which 
was  admitted  tending  to  show  the  agreement 
to  have  been  that  plaintiff's  right  to  commla- 
slons  was  to  accrue  only  in  case  a  lease  of 
the  property  was  made  by  defendant,  and 
then  that  such  commissions  were  to  be  paid 
out  of  the  first  money  received  from  the  les- 
see, was  Improperly  received  as  being  clearly 
an  attempt  to  vary  the  plain  and  unambigu- 
ous terms  of  the  written  contract.  The 
phraseology  of  the  written  authorization  giv- 
en by  defendant  to  plaintift  to  lease  the 
property  contained  no  suggestion  of  any  such 
conditions,  and  there  seems  to  be  no  room 
for  the  claim  that  the  language  used  was  am- 
l))guou.s,  indefinite,  or  uncertain  in  any  of 
the  particulars  referred  to.  Defendant  made 
no  claim  of  excusable  mistake  and  presented 
no  facts  to  substantiate  any  such  contention. 
He  testified  that  he  had  had  long  years  of 
business  experience  and  that  he  read  the 
contract  over  carefully  before  he  signed  it. 

[2]  The  engagement  of  a  real  estate  broker 
who  proposes  to  secure  a  tenant  for  an  owner 
of  real  property  is  that  he  will  present  a 
satisfactory  person  who  is  ready,  able,  and 
willing  to  enter  into  such  a  lease  as  is  pro- 
posed to  be  made  by  the  owner.  The  business 
to  l>e  conducted  in  the  leased  premises  must 
also  be  legitimate  and  lawful. 

[3]  It  has  been  held  that  the  requirement 
as  to  the  agent's  obligation  in  the  matter  of 
a  lease  is  not  different  from  that  assumed 
where  the  purpose  of  the  agency  is  to  pro- 
cure a  purchaser  instead  of  a  tenant  Tanen- 
baum  V.  Boehm  et  al.,  202  N.  Y.  293,  95  N. 
E.  708.  There  is  some  ground  to  doubt  the 
legal  correctness  of  this  holding,  however, 
as  there  are  reasons  why  a  landlord  might 
with  propriety  refuse  to  enter  into  an  en- 
gagement to  lease  his  property  to  an  indi vid- 
ua!, notwithstanding  that  such  Individual  in 
a  strictly  commercial  sense  might  be  ready, 
able,  and  willing  to  enter  into  a  lease  of  the 
kind  designed  to  be  executed.  The  reputation 
of  the  person  might  be  such  as  to  entitle 
the  landlord  to  urge  as  a  substantial  reason 
that  the  proposed  tenant  was  not  satisfactory 
to  him.  Other  conditions  tlian  that  imagin- 
ed for  the  purpose  of  illustration  might  be 
presented  which  would  give  to  the  landlord 
the  option  to  refuse  to  contract  with  the  per- 
son produced  by  the  broker.  Such  reasons 
are  sufficient,  if  of  a  substantial  kind  and 
such  as  may  properly  be  deemed  to  be  a  part 
of  the  consideration  for  which  the  landlord 
lets  his  property ;  they  must  amount  to  some- 
thing more  than   the  satisfaction  of  mere 


noticm  or  caprice.  Mullally  v.  Greenwood  et 
al..  127  Mo.  138,  29  S.  W.  1001,  48  Am.  St 
Rep.  613.  However,  as  the  case  is  presented 
on  the  evidence  shown  in  the  record.  It  does 
not  become  necessary  to  apply  any  bnt  the 
standard  rule  affecting  the  matter  as  to  whoi 
an  agent  employed  to  sell  real  property  may 
be  said  to  have  earned  his  commission. 

[4,  S]  As  prefacing  the  consideration  of  the 
evidence,  it  Is  well  to  suggest  the  f  amlUar  rule 
which  requires  that,  if  any  evidence  is  shown 
in  the  record  which  will  support  the  flndlngs 
of  the  trial  court,  the  judgment  must  be  ui>- 
held.  In  this  case,  by  the  testimony  of  the 
defendant  it  is  made  to  appear  that  the  pro- 
posed tenant  did  not  produce  satisfactory 
evidence  of  his  ability  to  respond  to  the  obli- 
gations of  the  long-time  lease  which  he  pro- 
posed to  make  with  the  defendant  Defend- 
ant testified  that  he  was  referred  to  two  per- 
sons by  the  proposed  tenant,  neither  of  whom 
gave  him  any  assurance  that  the  pr(4x>sed 
tenant  would  be  able  to  fulfill  all  of  the  ob- 
ligations of  the  lease  contract ;  these  persona 
vouched  for  the  integrity  of  the  man,  and 
one  of  them  said  that  he  might  be  inclined  to 
"overreach  himself."  Defendant  testified 
further  that  he  requested  a  written  state- 
ment to  be  made  by  the  applicant  for  the 
lease,  showing  his  financial  worth,  but  that 
this  statement  was  not  forthcoming.  He 
testified  that  plaintiff  bad  made  an  oral 
statement  that  his  client  was  worth  $20,000 
or  $25,000.  He  testified:  "I  didn't  make  a 
lease  to  Mr.  Kreiter  because  I  never  had  a 
statement  from  Mr.  Kreiter  in  regard  to  his 
financial  ability  which  satisfied  me.  I  asked 
him  for  a  written  statement  of  his  assets  and 
liabilities,  and  twice  he  started  to  do  it,  and 
was  interrupted  by  Mr.  Diamond  and  did  not 
finish  It  I  handed  him  a  paper  in  my  office 
to  write  out  a  statement  of  his  financial  abil- 
ity, and,  as  I  supposed  he  started  to  do  it; 
just  at  that  time  Mr.  Diamond  called  him 
away  and  when  he  returned  they  were  talk- 
ing about  something  else  and  he  didn't  finish 
it  •  *  *  The  fact  that  I  had  a  tenant 
in  there  who  refused  to  vacate  without  a 
bonus  was  one  of  the  reasons  why  I  did  not 
lease  to  Mr.  Kreiter.  That  was  not  the 
whole  reason.  I  was  never  satisfied  with  Mr. 
Kreiter's  ability  and  standing  and  integrity. 
I  didn't  have  facts  enough  to  base  an  opinion 
upon  Mr.  ;Kreiter's  financial  ability.'  I  had 
gone  to  Mr.  Thomas  with  Mr.  Kreiter,  and 
that  was  not  apsnring  of  Mr.  Kreiter's  finan- 
cial ability  to  carry  out  such  an  agreement 
as  he  proposed  to  enter  into;  neither  was 
the  statement  of  the  man  at  the  bank."  The 
foregoing  quotation  from  the  defendant's  tes- 
timony, which  is  but  a  small  part  of  that 
given  by  him,  is  sufficient  to  afford  a  basis 
fol*  the  finding  of  the  court  wherein  all  of  the 
allegations  of  paragraph  1  of  the  amended 
answer  of  defendant  are  determined  to  be 
true.  Leaving  out  of  consideration  the  alle- 
gations as  to  the  Imperfection  of  the  contract 
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ns  therein  made,  sufflcient  was  alleged,  as 
before  noted,  to  present  tbe  issue  as  to 
vbether  tlie  proposed  tenant  gave  satisfac- 
tory evidence  of  his  ability  to  carry  out  tbe 
terms  of  tbe  proposed  lease  contract 

[6]  Wbile  a  part  of  tbe  findings  relating  to 
tbe  making  of  the  contract  Justifies  tbe  criti- 
cism that  it  presents  an  inconsistency  as  to 
the  facts,  and  it  is  quite  clear  that  the  court 
committed  error  in  allowing  testimony  to  be 
introduced  to  vary  tbe  plain  import  of  cer- 
tain terms  of  the  contract,  nevertheless,  in 
view  of  tbe  fact  that  the  finding  upon  a  ma- 
terial matter  as  to  the  performance  made  by 
plaintift  under  tbe  contract  is  sustained  by 
the  evidence,  the  errors  adverted  to  become 
Immaterial  and  nonprejudicial. 

The  Judgment  Is  affirmed. 

We  concur:  OONRET,  P.  J. ;  SHAW,  J. 


(23  Cal.  A.  E78) 
MESMER  V.  BOARD  OF  PUBLIC  SERV- 
ICE COM'RS  OF  CITY  OF  LOS 
ANQELES  et  al.    (Civ.  1421.) 

(District  Court  of  Appeal.  Second  District,  (3al- 
ifornia.      Dec.    26,    19i3.      Rehearing   De- 
nied by  Supreme  Court  Feb.  24,  1914.) 

1.  CoNBTiTunoNAi.    Law    (J    63*)— Leoisla- 

TIVE  POWEB— DKLKOATION. 

PreeholderB*  charter  of  city  of  Loa  Angeles, 
adopted  in  1903,  as  amended  in  1911,  giving  to 
a  commisaioh  therein  created  the  control  and 
management  of  the  waterworks,  though  required 
to  be  apprnved  by  the  Legislature,  was  not  an 
enactment  of  the  Legislature  within  Const,  art. 
11,  S  13,  prohibiting  the  Legislature  from  dele- 
gating to  any  commission,  etc.,  any  power  to 
make,  control,  etc.,  or  in  any  way  interfere 
with  any  city,  town,  or  municipal  improvement, 
money,  property,  or  effects,  since,  though  the 
Legislature  must  approve  the  charter,  the  ap- 
proval is  by  resolution,  and  not  by  bill;  and 
hence  the  Legislature  did  not  exercise  lawmak- 
ing power  in  approving  such  charter. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  H  108-114;  Dec.  Dig.  i 
63.»] 

2.  MUNIOIFAL    COBPOBATIONS    (J    205*)— POW- 

EB8  OF  Water  Commission. 

Under  Freeholders'  charter  of  city  of  Loa 
Angeles,  adopted  in  1903,  as  amended  in  1911, 
creating  a  public  service  commission  and  giving 
it  control  over  the  water  department,  the  com- 
mission had  power  to  purchase  ground  and  erect 
an  administrative  building  for  the  uses  of  the 
department. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  557-661 ;  Dec.  Dig. 

S.  Municipal  Cobfokations  (g  864*)— Pow- 

XB  TO  Incub  Indebtedness. 

Const  art  11,  S  18,  prohibiting  any  city 
from  incurring  any  indebtedness  exceeding  in 
any  one  year  the  income  and  revenue  provided 
in  such  year  without  a  favorable  vote  of  elec- 
tors, is  not  ai>plicable  to  a  board  of  commis- 
sioners exercising  functions  under  Uie  cliarter 
of  a  city. 

[Ed.  Note. — For  other  caaea,  see  Municipal 
Corporations,  Cent  Dig.  {|  1828-1835;  Dec. 
Dig.  I  864.*] 

Appeal  from  Superior  Court,  Los  .Angeles 
County;  Walter  Bordwell,  Judge. 


Action  by  Joseph  Mesmer  against  tbe  Board 
of  Public  Service  Commissioners  of  the  City 
of  Los  Angeles  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

H.  S.  McCallum  and  Button  &  Williams, 
all  of  Los  Angeles,  for  appellant  Albert  Lee 
Stephens  and  George  E.  Cryer,  both  of  Los 
Angeles,  for  respondents. 

JAMES,  J.  A  demurrer  interposed  to  the 
amended  complaint  of  plaintiflT  was  sustain- 
ed, and  this  appeal  was  taken  from  the  Judg- 
ment of  dismissal  which  followed. 

By  the  provisions  of  a  freeholders'  charter 
of  the  city  of  Los  Angeles,  adopted  in  1903, 
there  was  created  a  water  department  which 
was  provided  to  be  placed  under  the  control 
of  a  board  consisting  of  five  members.  In 
March,  1911,  an  amendment  to  the  charter 
was  regularly  adopted,  by  which  amendment 
a  department  of  public  service  was  provided 
for,  which  department  in  addition  to  b^ng 
given  charge  of  the  water  service,  was  given 
control  and  management  also  of  such  electric 
worlm  and  electric  systems  as  might  there- 
after be  acquired.  The  board  of  public  serr- 
ice  commlsslonerB  created  under  tbe  latter 
amendment  became  the  successors  of  the 
board  of  water  commissioners  first  referred 
to.  Plaintiff's  complaint  set  out  that  the 
last-named  board,  on  the  8th  day  of  Novem- 
ber, 1909,  for  the  purpose  of  acquiring  prop- 
erty upon  which  to  erect  a  building  for  the 
uses  of  its  department,  contracted  to  pur- 
chase a  lot  in  the  city  of  Los  Angeles  for 
the  sum  of  $195,000,  payable  ¥5,000  in  cash, 
the  balance  to  be  represented  by  two  mort- 
gages, one  for  the  sum  of  $70,000  and  one  for 
the  sum  of  $120,000.  It  was  further  set  out 
that  out  of  the  income  and  revenue  arising 
from  tbe  water  department  at  the  time  of 
bringing  the  action,  a  total  of  $115,000,  be- 
sides certain  installments  of  interest,  had 
been  paid  on  account  of  the  purchase  price 
of  the  lot,  and  that  excavation  had  been 
made  thereon  to  accommodate  a  foundation 
for.  the  proposed  buUdlng.  Further,  that  the 
moneys  contracted  so  to  be  paid  exceeded 
the  income  and  revenues  of  tbe  water  de- 
partment for  the  year  mentioned,  and  that 
tbe  board  threatened  to  execute  a  contract 
which  would  provide  for  the  erection  and 
completion  of  the  proposed  building.  An  in- 
junction was  prayed  for,  that  defendants  be 
enjoin.ed  from  making  any  further  payments 
on  account  of  tbe  purchase  price  of  the  lot, 
and  from  entering  into  a  contract  for  the 
erection  of  tbe  building. 

[1]  It  is  appellant's  contention  that  tbe 
charter  provisions  which  gave  to  the  board 
of  water  commissioners  and  its  successor, 
the  board  of  public  service  commissioners, 
control  of  the  revenues  derived  from  the  sale 
of  water  are  unconstitutional  as  violative  of 
section  13,  article  11,  of  tbe  Constitution, 
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whldi  ikroTldes  as  follows:  "The  Leglslatare 
shall  not  delegate  to  any  special  commission, 
private  corporation,  company,  association,  or 
individual,  any  power  to  make,  control,  ap- 
propriate, supervise,  or  in  any  way  interfere 
with  any  county,  city,  town,  or  municipal 
improvement,  money,  property,  or  effects, 
whether  held  in  trust  or  otherwise,  or  to 
levy  taxes  or  assessments,  or  perform  any 
municipal  functions  whatever."  The  provi- 
sions of  this  section  are  restrictive  of  the 
general  lawmaking  power  of  the  Legislature. 
If  it  could  be  said  that  a  freeholders'  char- 
ter, adopted  by  a  vote  of  the  people  of  a  dty 
under  the  express  sanction  of  the  Constitu- 
tion, Is  to  be  viewed  as  an  enactment  of  the 
Legislature,  then  there  might  be  force  in  the 
point  made.  As  a  test  of  that  matter  it  may 
be  here  inquired:  What  power  has  the  Leg- 
islature to  mold  or  change  a  freeholders' 
charter  when  such  an  Instrument  la  before 
It  for  consideration?  The  answer  is  that  it 
has  no  such  power.  It  is  required  that  a 
freeholders'  charter,  to  become  effective,  must 
be  approved  by  the  Legislature;  this  approv- 
al is  made  by  resolution  and  not  by  bilL  It 
has  been  held  that  the  Legislature  does  not 
exercise  lawmaking  power  when  it  approves 
such  charters.  People  v.  Toal,  85  CaL  333, 
24  Pac.  603;  People  v.  Ounn,  8S  Cal.  238,  24 
Pac  718. 

In  Ex  parte  Sparks,  120  Cal.  89B,  62  Pae. 
715,  Justice  Temple,  In  the  main  opinion,  de- 
clared that,  because  amendments  to  theCon- 
stltation,  adopted  subsequent  to  the  render- 
ing of  the  decisions  in  People  v.  Ounn  and 
People  r.  Toal,  provided  that  when  the  ap- 
proval of  the  Legislature  is  given  to  a  free- 
holders' charter,  It  "may  be  by  concurrent 
resolution,"  the  force  of  the  conclusions  an- 
nounced in  the  cases  cited  was  weakened, 
and  that  the  question  as  to  whether  the  Leg- 
islature when  so  acting  exercised  lawmaking 
power  should  be  considered  an  open  one. 
This  view  was  concurred  in  by  only  one  oth- 
er Justice  of  the  court,  the  two  remaining 
Justices  who  concurred  in  the  Judgment  re- 
fusing to  agree  to  that  declaration.  If  the 
decisions  in  the  Gunn  and  Toal  Cases  cor- 
rectly declared  the  law  under  a  constitution- 
al provision  which  required  the  Legislature 
to  approve  or  reject  a  freeholders'  charter 
without  power  of  amendment,  and  which 
did  not  provide  how  that  approval  should  be 
manifested,  whether  by  bill  or  resolution.  It 
is  indeed  difficult  to  perceive  any  reason  why 
the  effect  of  these  decisions  is  impaired  in 
the  least  by  subsequently  adopted  constitu- 
tional amendments  which  contain  the  ex- 
press declaration  that  the  approval  may  be 
by  concurrent  resolution.  It  would  seem 
that  approval  by  bill,  which  is  the  method 
prescribed  for  the  enactment  of  laws  in  this 
state  (CaL  Const  art.  4,  |  15),  would  be  In- 
appropriate under  either  provisions  of  the 
Constitution.  A  bill  is  ordinarily  subject  to 
amendment  as  It  passes  through  the  two  leg- 


islattva  bouses,  but  tbe  Legislature  possesses 
no  power  to  change  or  modify  a  charter 
adopted  by  the  people  of  a  munldpality. 
The  electors  through  thdr  board  of  freehold- 
ers determine  upon  the  provisions  of  the  law 
under  which  they  propose  to  be  governed; 
the  Legislature  merely  assents,  when  its  ap- 
proval is  given,  that  the  municipality  may 
be  so  governed.  "The  legislative  power  we 
understand  to  be  the  authority,  under  the 
Constitution,  to  make  laws,  and  to  alter  and 
repeal  them."  Cooley  on  Constitutional  lim- 
itations (7th  Ed.)  p.  131.  In  the  case  of 
State  ex  rel.  Wineman  r.  Dahl,  6  N.  D.  81, 
68  N.  W.  418,  34  L.  R.  A.  97,  it  is  said,  refer- 
ring to  a  Joint  resolution  of  the  Legislature; 
"The  Joint  resolution  has  no  title.  Its  en- 
acting clause  is  not  couched  in  the  language 
prescribed  by  the  Constitution  to  l>e  employ- 
ed In  the  enactment  of  ordinary  lews;  nor 
was  it  ever  submitted  to  the  Gtovemor  for 
approval.  Whenever  it  is  necessary  that  the 
expression  of  sovereign  will  should  take  the 
form  of  ordinary  legislation,  these  require- 
ments must  be  strictly  observed.  •  •  • 
Under  many  state  Constitutions  containing 
provisions  with  regard  to  the  enactment  of 
statutes  similar  to  those  found  In  the  organ- 
ic law  of  this  state,  it  has  been,  and  is,  cus- 
tomary to  express  by  Joint  resolution  the  will 
of  the  Legislature  on  matters  not  failing 
within  the  category  of  ordinary  legislation." 
These  citations  are  cumulative  to  the  point 
that  the  Legislature  does  not,  when  it  ap- 
proves by  resolution  a  municipal  charter,  ex- 
ercise lawmaking  power  in  tbe  sense  Intend- 
ed to  be  expressed  in  the  prohibitory  clause 
of  the  Constitution  here  claimed  to  have  be&i 
violated.  Municipalities  are  given  the  power 
to  draft  charters  the  provisions  of  which,  in 
so  far  as  they  refer  to  municipal  affairs,  are 
superior  to  the  general  state  laws.  The  Leg- 
islature cannot  enact  any  law  which  will  re- 
peal or  change  such  charter  provisions.  This 
result  has  followed  an  amendment  to  the 
Constitution  adopted  in  1896,  before  which 
time  general  statutes  of  the  state  were  of  an- 
perior  force. 

[2]  Appellant  insists,  however,  that  even 
though  the  charter  provisions  which  created 
the  board  of  water  commissioners  and  Its 
successor  violated  no  restrictive  clauses  of 
the  Constitution,  yet  that  the  language  used 
in  those  provisions  does  not  extend  the  pow- 
er of  the  commission  so  far  as  to  permit  It  to 
purchase  ground  and  erect  an  administrativa 
building  for  the  uses  of  its  department.  The 
commission  having  charge  of  the  dty  water 
department  as  created  by  the  charter,  con- 
stitutes an  agency  of  the  munidpal  govern- 
ment, but  one  possessed  of  Independent  funo 
tlohs;  it  is  a  legal  entity.  It  serves  as  the 
managing  and  directing  power  of  the  utUity 
which  it  has  in  charge,  and  in  its  sphere  of 
action  is  free  from  interference  by  the  legis- 
lative body.  It  possesses  the  power  and  the 
sole  power  to  authorise  an  expenditure  of 
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money  derived  from  tbe  sale  of  water,  as  its 
discretion  may  soggest,  including  tbe  power 
to  purcbiase  additional  lands  and  water  rights 
and  other  property  necessary  to  the  main- 
tenance of  the  utility.     It  may  sue  and  be' 
sued  alone  and  nnder  its  own  name.    Its  or^ 
ganlzatlon    and    powers    comport    with    the 
modem  idea  of  a  commission  form  of  govern- 
ment where,  instead  of  lodging  all  adminis- 
trative authority   under  one  general   head, 
control  Is  divided,  and  separate  departments 
transact  with  greater  freedom  of  action  and 
more  extensive  authority  the  business  allotted 
to  them.    Under  such  a  system  the  common 
council  is  relieved  of  many  of  its  responsibil- 
ities, and  likewise  ia  shorn  of  much  of  its 
former  power,  andl)ecome8  more  especially  a 
distinctive    legislative    body.     Having    seen 
over  what  a  wide  range  the  power  of  tbe 
commission  extends,  it  can  better  be  deter^ 
mined  what  means  may  be  permitted  to  it 
through  which  to  perform  the  duties  assign- 
ed to  it.    It  is  required  that  the  board  shall 
maintain  an  office  and  prescribe  office  hours 
for  the  convenience  of  the  public;   also  that 
it  shall  hold  regular  stated  meetings  once 
each  week.    It  Is  nowhere  required  that  the 
city  council  shall  provide  this  office  for  the 
board  of  commissioners,  nor'  that  that  office 
shall  be  at  the  city  hall.    If  then,  as  is  clear, 
the  board  is  authorized  to  maintain  its  own 
office,  bow  can  It  be  said  that  such  an  office 
may  not  be  obtained  by  purchase  or  erected 
by  contract?    If  one  can  legally  be  purchas- 
ed or  erected,  what  is  there  in  the  charter 
provisions  which  limits  the  expenditure  of 
money  in  that  direction?    Certainly  no  limit 
can  be  set  to  that  iwwer,  except  such  as  tbe 
discretion  of  the  board  reasonably  exercised 
may  dictate.    It  is  not  shown  by  any  allega- 
tion in  the  complaint  in  this  action  that  tbe 
commission  In  proceeding  to  purchase  ground 
and  arrange  for  the  construction  of  a  building 
was   chargeable  with   Improper  motives  or 
bad  faith,  and  there  It  would  seem  that  the 
discussion   upon   this   particular   contention 
must  end. 

-  [3]  Section  18  of  article  11  of  the  Consti- 
tution, which  forbids  a  city,  etc.,  from  incur- 
ring any  indebtedness  exceeding  in  any  one 
year  the  income  and  revenue  provided  in 
such  year  without  the  favorable  vote  of  two- 
thirds  of  the  electors,  is  not  applicable.  The 
prohibition  in  this  section  provided  does  not 
extend  to  a  board  of  commissioners  exercis- 
ing functions  under  the  charter  of  a  city, 
such  as  appears  here.  It  is  a  sufficient  an- 
swer to  this  contention  to  note  that  such  a 
board  is  not  named  or  described  In  the  sec- 
tion of  the  Constitution  which  is  Invoked. 
See  In  re  Madera  Irrigation  Dist,  92  CaL 
296,  28  Pac.  272,  675,  14  L.  R.  A.  755,  27  Am. 
St.  Rep.  106;  Robertson  v.  Board  of  Library 
Trustees,  136  Cal.  403,  69  Pac.  88.  Further- 
more, the  money  used  and  proposed  to  be 
used  in  the  purchase  of  the  lot  of  ground  and 


the  erection  of  the  building  was  not  to  be 
taken  from  the  ordinary  revenues  of  tbe  city, 
and  to  that  extent  it  may  be  said  that  the 
city's  credit  was  not  Involved  in  tbe  incur- 
ring of  the  indebtedness. 

Appellant  presents  no  other  points  for  con- 
sideration; and,  from  the  conclusions  ex- 
pressed as  to  the  propositions  discussed,  it 
follows  that  the  Judgment  appealed  from 
should  be  affirmed.    It  Is  so  ordered. 

We  concur:  CONRBT,  P.  X;   SHAW,  J. 


(2S  Cal.  A.  819) 

WILLIAMS  et  al.  v.  WHEELER  et  aL 

(av.  1226.) 

(District  Court  of  Appeal,  First  District,  Cali- 

foniia.    Dec  31,  1913.) 

1.  COIXEOES  AND  'D'NIVSBSITIES  ({  0*)  — 
^EAI.TH  REOUI.ATI0NB  BY  ADTHOEITT— VA- 
LIDITY. 

Const,  art  9,  I  9,  provides  that  the  Uni- 
versity of  California  sball  constitute  a  public 
trust,  and  its  organization  and  government 
shall  be  perpetually  continued  in  tbe  form  and 
character  prescribed  by  the  organic  act  creat- 
ing same,  passed  March  23,  1868,  subject  only 
to  such  legislative  control  as  may  be  neces- 
sary to  insure  compliance  with  the  terms  of 
its  endowments  and  the  proper  investment  of 
its  funds.  The  act  creating  the  university  (St 
1867-68,  p.  248)  established  the  university  nn- 
der the  control  of  the  regents  thereof,  gave 
them  the  general  government  and  superintend- 
ence of  the  institution,  with  power  to  prescribe 
rules  for  its  govemment  and  fix  the  qualifica- 
tions for  the  admission  of  students,  and  fur- 
ther provided  that  any  resident  of  the  state  of 
a  certain  age  should  have  the  right  to  enter  the 
University  as  a  student  on  such  terms  as  tbe 
board  of  regents  may  prescribe.  Beld,  that  in 
tbe  absence  of  a  general  law,  lawfully  limiting 
tbe  exercise  of  such  power,  the  board  of  re- 
gents could  make  and  enforce  a  rule  requiring 
all  the  students  entering  the  school  to  be  vac- 
cinated. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Univerdties,  Cent  Dig.   {§  23-28;    Dea   Dig. 

i  ».♦] 

2.  Health  <5  20*)— Police  Powers— Health 
Regulations. 

The  Legislature  is  vested  with  ultimate 
control  in  the  exercise  of  the  general  police 
powers  of  tbe  state,  inclnding  the  subject  of 
the  general  health,  and  hence  it  has  power 
to  pass  general  laws  in  the  nature  of  health 
regulations,  relating  to  the  vaccination  of  stu- 
dents entering  state  educational  institutions. 

[Ed.    Note. — ^For    other    cases,    see   Health, 
Cent  Dig.  {  24;   Dec  Dig.  {  20.^] 

3.  Colleges  and  Universities  (|  9*)— Stu- 
dents—Health  Rkqulationb. 

Act  of  1889  (St  1889,  p.  32)  is  entitled 
"An  act  to  encourage  and  provide  for  a  gener- 
al vaccination  in  the  state  of  California/'  and 
St.  1911,  p.  295,  is  entitled .  "An  act  to  en- 
courage and  provide  for  a  general  vaccination 
for  all  public  and  private  schools  in  California," 
and  provides  that  within  five  days  after  any 
person  is  enrolled  in  any  school,  college,  or 
other  educational  institntion,  he  shall  file  witli 
the  authorities  thereof  a  certificate,  showing 
that  he  has  been  successfully  vaccinated  witb.- 
in  seven  years,  or  a  statement  signed  by  his 
parent  or  guardian  or  himself,  if  of  age,  stating 
that  such  parent,  etc.,  is  conscientiously  oppos- 
ed to  vaccination  and  will  not  consent  to  the 
vaccination  of  the  pupil,  or  the  certificate  of  a 
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physician  stating  that  the  phyrical  condition  of 
such  person  is  such  that  vaccination  would  se- 
riously endanger  his  health,  and  the  act  ex- 
cludes from  the  institution  all  persons  failing 
to  comply  with  the  statute.  Beld,  in  view  of 
the  declared  policy  of  the  state  requiring  vac- 
cination as  the  best  means  of  preventing  con- 
tagious disease,  that  the  provision  of  the  act 
of  1911,  exempting  persons  from  the  opera- 
tion of  the  statute  who  were  conscientiously 
Ojitposed  to  vaccination,  is  not  a  health  regula- 
tion so  as  to  be  within  the  general  police  pow- 
ers, and  hence  would  not  nullify  a  regulation  of 
the  boards  of  regents  of  the  state  university 
requiring  all  students  to  be  vaccinated. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Cent.  Dig.  f{  23-28;  Dec  Dig. 
8  9.»] 

Appeal  from  Superior  Conrt,  Alameda 
County ;   WUUam  H.  Waste,  Judge. 

Application  for  writ  of  mandate  by  Alan 
F.  Williams  and  others  against  Benjamin  Ide 
Wheeler  and  others.  From  a  Judgment  deny- 
ing the  application,  applicants  appeaL  'Af- 
firmed. 

Samuel^  &  Magnes,  of  Oakland  (Jacob  M. 
Blalce,  of  San  Francisco,  of  counsel),  for  ap- 
pellants. Warren  Olney,  Jr.,  of  San  Francis- 
co (Jared  How,  of  San  Francisco,  of  counsel), 
for  respondents. 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  of  the  superior  court  of  the  county 
of  Alameda,  denying  the  application  of  the 
appellants  for  a  writ  of  mandate. 

The  facts  are  briefly  as  follows:  The 
plaintiff,  Alan  Frank  Williams,  a  young  man 
of  the  age  of  18  years,  applied  to  be  enrolled 
as  a  student  at  the  University  of  California. 
The  roles  of  the  board  of  regents  of  the  uni- 
versity require  that  every  person  In  attend- 
ance as  a  student,  or  applying  for  enrollment 
as  such  In  the  university,  shall  produce  evi- 
dence satisfactory  to  the  authorities  thereof 
that  be  has  been  successfully  vaccinated 
within  seven  years  prior  to  such  attendance 
or  application,  or  else  be  vaccinated.  The 
plaintiff  had  not  been  successfully  vaccinated 
within  such  period,  and  refused  to  be  vac- 
cinated, but  presented  to  the  authorities  in 
charge  of  the  university  a  statement  in  writ- 
ing, signed  by  .his  parents,  stating  that  such 
parents  were  conscientiously  opposed  to  the 
practice  of  vaccination,  and  would  not  con- 
sent to  the  vaccination  of  said  plaintiff.  The 
authorities  of  the  university  still  refusing 
him  admission  as  a  student  therein,  the  plain- 
tiff, by  his  guardian  ad  litem,  applied  to  the 
superior  court  for  a  writ  of  mandate  to  com- 
pel, such  admission.  The  application  was 
heard  uiran  stipulated  facts,  and  was  denied, 
whereupon  plaintiff  prosecutes  this  appeal. 

It  is  the  contention  of  the  appellant  that, 
having  met  the  requirements  of  the  general 
law  as  set  forth  in  the  Statutes  of  1011,  pre- 
scribing the  conditions  with  respect  to  vac- 
cination to  be  complied  with  for  admission 
as  a  student  to  the  educational  institutions  o^ 
th.e  state,  he  Is  entitled  to  enrollment  in  the 
university.    The  Act  of  1911  (Stats.  1911,  p. 


295)  provides  that  within  five  da^a  after  any 
child  or  person  shall  be  received,  enrolled,  en- 
tered, or  employed  In  any  school,  college,  uni- 
versity, academy  or  other  educational  insti- 
tution within  the  state  of  California,  such 
child  or  person  shall  file  with  those  In  author- 
ity over  such  Institution:  (a)  A  certificate 
showing  that  such  child  or  person  has  been 
successfully  vaccinated  within  seven  years 
prior  to  the  date  thereof;  or  (b)  a  statement 
In  writing  signed  by  his  or  her  par«it,  or 
guardian  if  such  child  or  iierson  be  a  minor, 
or  by  himself  In  other  cases,  stating  that  such 
parent  or  guardian  or  person  Is  consden- 
tlonsly  opposed  to  the  practice  of  vaccination, 
and  will  not  consent  to  the  vaccination  of 
such  child  or  person ;  or  (c)  a  certificate  of  a 
duly  licensed  and  practicing  physician,  stat- 
ing that  the  physical  condition  of  such  child 
or  person  Is,  at  the  time,  such  that  vaccina- 
tion would  seriously  endanger  the  life  or 
health  of  such  child  or  person.  The  act  fur- 
ther provides  that  any  child  or  person  falling, 
neglecting,  or  refusing  to  file  either  the  cer- 
tificate showing  successful  vaccination  within 
the  prescribed  period,  or  the  statement  or  cer- 
tificate required  to  work  an  exemption  of 
the  child  from  the  requirement  of  vacdna- 
tlon,  shall  be  excluded  from  admission  to  the 
Institution  until  he  or  she  complies  with  the 
law. 

The  appellant,  having  presented  to  the  aa- 
tboritles  in  charge  of  the  university  the  state- 
ment of  his  parents  in  proper  form,  to  the 
effect  that  they  were  conscientiously  opposed 
to  the  practice  of  vacdoation  and  would  not 
consent  to  his  vaccination,  insists  that  be 
thereby,  being  otherwise  qualified,  became  en- 
titled to  admission  to  the  university,  and  is 
now  entitled  to  a  writ  of  mandate  to  com- 
pel his  enrollment  as  a  student  therein. 

The  respondents  oppose  this  contention  of 
the  appellant  upon  several  grounds :  (1)  That 
the  board  of  regents  of  the  University  of  Gal- 
ifomia  have  been  Invested  by  the  Constitu- 
tion and  statutes  governing  Its  foundation 
and  control  with  full  power  over  the  matter 
of  the  admission  of  students  to  the  univer- 
sity, and  with  exclusive  authority  to  make 
and  enforce  rules  for  its  government,  and  to 
prescribe  the  terms  upon  which  students  may 
exercise  the  right  to  enter  or  be  enrolled 
therein,  and -that  the  power  and  authority 
with  which  the  regents  are  thus  invested  is 
independent  of  legislattve  action,  and  Is  not 
subject  to  legislative  control;  that  In  the 
exercise  of  this  iwwer  and  authority  the 
board  of  regents  have  adopted  a  rule  that  no 
person  shall  be  admitted  or  enrolled  as  a  stu- 
dent In  the  university  unless  he  shall  either 
produce  satisfactory  evidence  that  he  has 
been  successfully  vaccinated  within  the  pe- 
riod of  seven  years  next  preceding  his  aptdl- 
catlon  for  admission,  or  else  that  he  be  vac- 
cinated; (2)  that  the  act  of  1911,  In  so  tar 
as  it  attempts  to  interfere  with  the  power  and 
authority  with  which  the  regents  of  the  nnt- 
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vertdty  are  thus  Invested,  or  with  the  rule 
which  they  have  adopted,  Is  Inoperative  as  to 
them,  for  the  reason  that  it  is  not  In  that 
respect  a  health  regulation ;  and  (3)  that  the 
act  of  1011,  in  that  it  undertakes  to  exempt 
those  persons  who  are  conscientiously  op- 
posed to  vaccination  from  the  other  require- 
ments of  the  act,  is  not  a  general  law,  and 
hence  Is  unconstitutional  and  void.  We  shall 
consider  these  several  contentions  in  the  or- 
der of  their  presentation. 

The  University  of  California  looks  for  its 
foundation  as  a  state  institution  to  the  act 
of  the  Legislature  of  March  23,  1868,  enUtled 
"An  act  to  create  and  organize  the  University 
of  California."  Stats.  1867-68,  p.  248.  By 
the  provistons  of  this  act  the  university  was 
established  and  declared  to  be  under  the 
charge  and  control  of  a  board  of  directors,  to 
be  known  and  styled  the  "Regents  of  the 
University  of  California";  and  to  this  body 
was  intrusted  the  general  government  and  su- 
perintendence of  the  institution,  with  the 
power  to  prescribe  rules  for  its  government 
and  to  fix  the  qualifications  for  the  admis- 
sion of  students  thereto.  The  act  also  pro- 
vided that:  "Any  resident  of  California,  of 
the  age  of  14  years  or  upwards,  of  approved 
moral  character,  shall  have  the  right  to  enter 
himself  in  the  university  as  a  student  at 
large  •  •  ♦  on  such  terms  as  the  board 
of  regents  may  prescribe."  The  act  of  1868 
was  subjected  to  one  unimportant  amendment 
In  1871-72,  and  the  general  subject  and  terms 
of  the  act  were  carried  into  the  Political 
Code  adopted  in  1872,  where  they  remain 
without  material  change,  as  to  the  matters 
involved  in  this  inquiry,  to  the  present  time. 
Pol.  Code,  il  1385  to  1477.  By  the  Constitu- 
tion of  1879  the  University  of  California  was 
raised  to  the  dignity  of  a  constitutional  de- 
partment or  function  of  the  state  govern- 
ment, by  the  provisions  of  section  9  of  article 
9  thereof,  which  read  as  follows:  "Sec.  0. 
The  University  of  California  shall  constitute 
a  public  trust,  and  its  organization  and  gov- 
ernment shall '  be  perpetually  continued  in 
the  form  and  character  prescribed  by  'the  or- 
i;anic  act  creating  the  same  passed  March 
2.3rd,  1868  (and  the  several  acts  amendatory 
thereof),  subject  only  to  such  legislative  con- 
trol as  may  be  necessary  to  ensure  compli- 
ance with  the  terms  of  its  endowments  and 
the  proper  investment  and  security  of  its 
funds." 

[1  ]  Whether  or  not  the  f  ramers  of  the  Con- 
Ktitutlon  intended  by  the  terms  of  the  above 
section  that  the  organic  act  of  1868,  and  the 
substance  of  that  act  aa  embraced  in  the 
Political  Code  adopted  In  1872,  and  In  being 
when  the  Constitution  was  framed,  were  to 
t>e  so  far  read  Into  the  Constitution  Itself  as 
to  place  the  university  thereafter,  in  respect 
to  the  details  of  its  Internal  government,  be- 
yond all  future  legislative  Interference  or 
control  it  Is  not  necessary  at  this  time  to  de- 
termine ;  but  it  would  seem  to  be  very  plain 
that  it  was  the  intention  of  the  framers  of 


the  Constitatlon  to  invest  the  board  of  re- 
gents with  a  larger  degree  of  independence 
and  discretion  in  respect  to  these  matters  ' 
than  is  usually  held  to  exist  in  such  inferior 
boards  and  commissions  as  are  solely  the 
subjects  of  legislative  creation  and  control 
This  would  seem  to  l>e  a  necessary  conclusion 
from  the  fact  of  the  elevation  of  the  univer- 
sity to  the  place  and  dignity  of  a  constitu- 
tional department  of  the  body  iMlitlc,  and 
from  the  express  terms  of  the  Constitution 
itself,  to  the  effect  that  Its  organization  and 
government  should  be  perpetually  continued 
in  the  form  and  character  prescribed  by  the 
act  of  its  foundation,  and  that  in  those  re- 
spects it  should  not  be  subject  to  legislative 
control.  The  investment  of  the  authorities  of 
the  university  with  this  amplitude  of  power 
and  discretion  in  the  management  of  Its  af- 
fairs must  be  held  to  include  the  power  to 
make  reasonable  rules  and  regulations  relat- 
ing to  the  health  of  its  students,  and  espe- 
cially to  make  and  enforce  such  reasonable 
regulations  as  would  tend  to  prevent  the  In- 
troduction and  spread  of  contagious  disor- 
ders amongst  the  student  body.  In  the  mak- 
ing of  such  rules  and  regulations  they  might 
doubtless  adopt  whatever  preventive  means 
bad  met  the  approval  of  medical  science  and 
experience.  The  practice  of  vaccination  as  a 
means  of  preventing  the  infection  and  spread 
of  smallpox  has  bad  the  approval  of  both  sci- 
ence and  experience  for  more  than  a  century 
in  the  old  world  and  In  the  older  states  of 
our  Republic,  and  has  been  an  approved 
method  of  Inoculation  for  more  than  60  years 
in  the  state  of  California,  as  will  appear 
from  our  legislation  on  the  subject  dating  as 
far  back  as  1852.  In  the  absence  of  any  ex- 
press legislative  action  looking  to  the  adop- 
tion of  a  general  law,  requiring  vaccination 
as  a  condition  of  admission  to  a  public  edn- 
catlonal  Institution,  we  think  it  undeniable 
that  the  board  of  regents  had  the  right  to 
make  and  enforce  a  reasonable  rule  upon 
that  subject 

That  the  foregoing  rule  which  the  board  of 
regents  did  adopt,  and  are  still  seeking  to 
enforce,  is  a  reasonable  rule  would  seem  to 
have  been  determined  by  the  Supreme  Court 
and  the  appellate  courts  of  this  state  with 
respect  to  a  similar  rule  enacted  by  the  state 
Legislature  In  1889,  and  which  has  been 
passed  upon  approvingly  in  the  following 
cases:  Abeel  v.  Clark,  84  Cal.  226,  24  Pac. 
383;  French  v.  Davidson,  143  Cal.  658,  77 
Pac.  663 ;  State  Bd.  of  Health  v.  Bd.  of  Trus- 
tees, 13  CaL  App.  514,  110  Paa  187.  In  the 
leading  case  of  Abeel  v.  Clark,  supra,  the 
language  of  the  Supreme  Court  is  enlighten- 
ing and  instructive  upon'  the  point  under 
present  consideration.  The  court  says:  "The 
act  referred  to .  Is  destgaed  to  prevent  the 
dissemination  of  what,  notwltiistanding  all 
that  medical  science  has  done  to  reduce  its 
severity,  still  remains  a  highly  contagions 
and  much  dreaded  disease^  While  vaceiiia- 
tion  may  not  be  the  best  and  Safest  preven- 
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tlve  possible,  experience  and  observation — 
the  test  of  value  of  each  discoveries  dating 
from  the  year  1796,  when  Jenner  disclosed 
It  to  the  world — ^have  proved  it  to  the  best 
method  known  to  medical  science  to  lessen 
the  liability  to  infection  with  the  disease. 
This  being  so,  it  seems  highly  proper  that  the 
spread  of  smallpox  through  public  schools 
should  be  prevented  and  lessened  by  vaccina- 
tion, thus  affording  protection  both  to  the 
scholars  and 'to  the  community." 

In  the  light  of  this  long-held  attitude  of 
the  law  toward  the  practice  of  vaccination 
as  a  preventive  of  smallpox,  we  are  of  the 
opinion  that  the  board  of  regents  of  the  Uni- 
versity of  Callfomla  had  power  to  adopt  and 
enforce  the  rale  requiring  vaccination  as  a 
prerequisite  to  the  admission  of  a  student  to 
the  university,  In  the  absence  of  legislation 
lawfully  limiting  the  exercise  of  that  power. 

[2]  This  brings  us  to  the  question  as  to 
what,  if  any,  power  remains  with  the  Legis- 
lature to  pass  laws  controlling  the  matter  of 
the  admission  of  students  to  the  University 
of  California,  or  limiting  the  operation  of  a 
rule  of  the  regents  of  the  university  with  re- 
spect to  the  terms  of  admission  of  students 
thereto,  In  the  light  of  the  foregoing  provi- 
sion of  the  Constitution  that  as  to  such  mat- 
ters the  authorities  in  charge  of  the  universi- 
ty shall  not  be  subject  to  legislative  controL 
It  is  undoubtedly  true,  as  conceded  by  the 
respondents,  that  there  are  certain  subjects 
affecting  the  general  welfare  over  which  the 
Legislature  has  been  wisely  invested  with 
ultimate  control.  These  subjects  are  those 
embraced  within  the  general  police  powers 
of  the  state;  and  among  them  is  the  subject 
of  the  general  health.  It  is  admitted  that 
over  this  subject  the  state  Legislature  has  the 
ultimate  control,  and  that  in  the  exercise  of 
that  control  it  has  power  to  pass  general 
laws,  in  the  nature  "of  health  regulations,  up- 
on the  subject  of  vaccination  prescribing  the 
extent  to  which  persons  seeking  entrance  as 
students  In  educational  institutions  within 
the  state  must  submit  to  Its  requirements  as 
a  condition  of  their  admission ;  and  it  is  al- 
so conceded  by  the  respondents  that  in  so 
far  as  such  an  act  of  the  Legislature  comes 
within  the  definition  of  a  general  law,  and 
as  such  also  comes  within  the  general  police 
powers  of  the  state  as  a  health  regulation, 
the  rules  and  regulations  of  the  board  of  re- 
gents of  the  university  must  give  way  be- 
fore It 

The  appellant  herein  contends  that  the  act 
of  the  Legislature  of  1911  relating  to  vaccina- 
tion is  such  a  law.  The  respondents  con- 
tend that  the  act  of  1911,  in  so  far  as  It  pro- 
vides for  the  general  vaccination  of  those 
secldng  admission  as  students  In  educational 
institutions,  is  a  re-enactment  of  the  rule  of 
the  university,  and  hence  that  the  appellant 
is  not  aided  by  it;  but  that  In  ao  far  as  it 
undertakes  to  provide  that  those  persons, 
«eeklng  admission  to  educational  instituttons, 


who  aver  themselves  to  be  conscientiously 
opposed  to  vaccination,  need  not  comply  wltb 
the  provisions  of  the  act  requiring  vaccina- 
tion, it  Is  not  a  health  regulation ;  and  henoe 
that  the  authorities  in  charge  of  the  univer- 
sity are  not  subject  to  its  control.  The  re- 
spondents further  contend  that  the  act  of 
1911,  in  that  it  contains  the  aforesaid'  ex- 
emption, is  not  a  general  law,  and  is  there- 
fore unconstitutional  and  void. 

As  has  been  heretofore  seen,  the  state  of 
Callfomla  stands  committed  to  the  policy  of 
requiring  vaccination  as  the  best  preventive 
means  known  to  medical  science  for  lessen- 
ing the  liability  to  infection  with  a  dreaded 
and  dangerous  disease.  The  act  of  1889  (St 
1889,  p.  32)  upon  that  subject  was  entitled 
"An  act  to  encourage  and  provide  for  a  gen- 
eral vaednatlon  in  the  state  of  California,*' 
and  the  act  of  1911,  which  replaces  the  for- 
mer act  is  aUo  entitled  "An  act  to  encour- 
age and  provide  for  a  general  vaccination 
for  all  public  and  private  schools  of  Califor- 
nia," etc.  If,  as  the  titles  of  these  two  acts 
indicate,  it  is  the  policy  of  the  state  of  Cal- 
ifornia to  encourage  and  provide  for  a  gener- 
al vaccination  as  the  most  effective  method 
known  to  medical  science  for  preventing  the 
spread  of  an  Infectious  and  dangerous  dis- 
ease, and  as  such  is  a  reasonable  and  proper 
health  regulation,  how  can  a  provision  of  the 
law  be  also  held  to  be  a  health  regulation 
which  exempts  from  vaccination  all  those 
who  are  conscientiously  opposed  to  that  means 
of  prevention?  Vaccination  is  a  surgical  op- 
eration and  medical  treatment  addressed  to 
the  physical  system  of  the  individual  patient 
and  effectuating  his  inoculation  from  the  con- 
tagious disease  of  smallpox,  without  regard, 
so  far  as  medical  science  teaches,  to  the  men- 
tal attitude  of  the  patient  toward  the  law 
requiring  submission  to  it,  and  more  certain- 
ly regardless  of  what  the  mental  attitude  of 
his  parents  or  guardians  may  be.  It  would 
rather  seem  to  be  the  very  opposite  of  a 
health  regulation  for  a  law,  whose  title  de- 
clares its  purpose  to  be  "To  encourage  and 
provide  for  a  general  vaccination,"  to  have 
embraced  within  it  a  proviso  exempting  from 
such  vaccination  those  whose  mental  attitude 
Is  that  of  opposition  to  the  avowed  object  of 
the  law.  To  take  an  extreme  illustration: 
Suppose  that  a  law,  requiring  the  quarantine 
of  persons  actually  afflicted  with  smallpox, 
should  contain  a  proviso  exempting  from  Its 
operation  those  who  should  declare  them- 
selves conscientiously  opposed  to  being  quar- 
antined, would  such  an  exemption  be  valid 
as  a  health  regulation?  Clearly  not  The 
object  and  ^ect  of  such  an  exemption  in 
such  case,  as  in  this,  would  be  to  defeat  the 
very  intent  of  the  law  itself,  by  an  exception, 
not  founded  upon  considerations  of  health, 
destroying  that  generality  within  the  sphere 
of  its  operation  which  would  be  essential  to 
its  effectiveness  as  a  health  regulation. 

[3]  In  onr  opinion,  therefore,  the  pioTlab» 
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of  tbe  act  of  1011,  which  seeks  to  exempt 
those  persona  who  are  conscientiously  oppos- 
ed to  the  practice  of  Tacclnatlon  from  the  op- 
eration -of  the  law,  otherwise  general  In  Its 
terms,  requiring  vaccination  of  persons  seek- 
ing admission  to  educational  institutions,  is 
not  in  the  nature  of  a  health  regulation,  and 
that  being  so,  it  is  not  such  a  proviso  as 
would  come  within  the  general  police  powers 
with  which  the  Legislature  is  invested,  and 
hence  that  it  cannot  be  availed  of  by  those 
seeking  enrollment  in  the  University  of  Cal- 
ifornia to  nullify  and  avoid  the  operation  and 
effect  of  the  existing  rale  of  the  authorities 
of  the  university  upon  the  subject  of  vac- 
cination. 

These  views  make  it  unnecessary  In  this 
case  to  decide  whether  the  act  of  1911,  con-. 
■Idered  In  its  entirety  and  with  reference  to 
its  effect  upon  other  educational  institutions 
which  do  not  stand  in  the  same  relation  to 
it  or  to  the  state  as  the  University  of  Cali- 
fornia, and  which  are  not  before  the  court. 
Is  or  is  nojt  a  general  law. 

The  Judgment  is  affirmed. 

We  concur:  LBNNON,  P.  X;  KBRBI- 
OAN,  J. 

(23  Cal.  A.  632) 

BEBNARD  et  aL  v.  WEABER,  City  Treasurer. 
(Civ.  1433.) 

(District  Court  of  Appeal,  Second  District, 
California.    Dee.  17,  1013.) 

1.  Appeal  anu.  Bbxob  ({  781*)-^Di8missai^ 
Moot  Case. 

An  appeal  from  a  judgment  denying  an  in- 
jnnction  to  restrain  a  city  treasurer  from 
issuing  and  delivering  bonds  will  not  be  deter- 
mined, where  tbe  bonds  were  issued  pending 
the .  appeal,  for  tbe  decision  would  have  no 
binding  authority  and  would  not  affect  the 
rights  of  tbe  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  63-80,  3122;  Dec  Dig.  { 
781.*] 

2.  Appeal  and  Ebbob  (f  781*)— DsrsBiaNA- 
TiON— Moot  Case. 

Tbe  complaint,  in  a  suit  to  enjoin  a  city 
treasurer  from  issuing  bonds,  alleged  that  un- 
less an  injunction  was  granted  the  bonds  would 
be  issued  on  the  day  following  the  filing  of  tbe 
complaint,  at  which  time  the  law  required  the 
treasurer  to  issue  the  bonds.  The  trial  court 
denied  tbe  injunction  and  refused  a  temporary 
restraining  order  pending  the  appeal.  Beld, 
that  in  view  of  the  presumption  of  the  per- 
formance of  the  duty  to  issue  the  bonds  under 
St.  1911,  p.  1202,  I  4,  and  of  the  aUegations  of 
the  complaint,  it  must  be  presumed  that  the 
bonds  were  issued  during  the  pendency  of  the 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  63-80,  3122;    Dec  Dig.  | 

8.  Appeal  and  Ebbob  (i  TBI*)— DsTEBinifA- 
Tioif  OR  Merits. 

In  a  suit  to  enjoin  a  dty  treasurer  from 
issuing  bonds  for  special  improvements,  the 
Judpnent  which  denied  tlie  injunction  merely 
recited  that  defendant  recover  costs  amounting 

to  the  sum  of dollars.    Held,  that  this  did 

not  constitute  a  judgment  for  costs  which  would 
warrant    tbe   appeuate   court   in   rendering   a 


judgment    on    the   merits:    the   bonds   having 
been  issued  pending  the  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
fiirror,  OentDig.  H  eSSQ,  8122 ;  DecDig.  {781.*1 

Appeal  from  Superior  Court,  Kern  County ; 
J.  W.  Mahon,  Judge 

Action  by  Jamea  A.  Bernard  and  others 
against  A.  Weaber,  as  City  Treasurer  of  the 
City  of  Bakersfleld.  From  a  judgment  for 
defendant  and  an  order  denying  a  temporary 
restraining  order,  plaintiffs  appeal.  Appeal 
dismissed. 

Matthew  S.  Platz  and  a  BL  Arnold,  both 
of  Bakersfleld,  for  appellants.  Rollin 
Laird  and  J.  W.  WUey,  both  of  Bakersfleld, 
and  S.  U.  Hasklos,  of  Los  Angeles,  for  re- 
spondent- 

SHAW,  J.  Action  to  enjoin  the  issnance  of 
street  Improvement  bcxida  As  shown  by  the 
complaint,  filed  Jane  7,  1012,  tbe  board  of 
trustees  of  the  dty  of  Bakersfleld  did,  on 
July  10, 1011,  adopt  a  lesolatloa  of  intention 
to  order  the  improvement  of  certain  streets 
in  said  dty  according  to  plans  and  spedflca- 
tlons  prepared  therefor,  and  wherein  it  de- 
clared tbe  expense  of  the-  improvements 
should  be  chargeable  upon  the  lots  and  lands 
within  a  district  designated  as  "Street  Dis- 
trict No.  1,"  the  exterior  boundaries  of  which 
were  descrU>ed  therein.  It  was  also  declared 
in  said  resolution  that  the  board  of  trustees 
found  upon  estimates  furnished  by  the  dty 
engineer  that  the  cost  of  the  proposed  work 
would  exceed  60  cents  per  front  foot  alcmg 
each  line  of  the  streets  to  be  Improved,  and 
pursuant  to  the  provisions  of  the  street  im- 
provement act  determined  and  declared  that 
serial  bonds  should  be  issued  to  represent  all 
assessments  made  for  the  cost  of  said  work 
where  the  same  amounted  to  the  sum  of  $2S 
or  more,  which  said  serial  bonds  it  was  de- 
clared "shall  extend  over  a  period  not  to  ex- 
ceed five  years  from  their  date."  The  work 
of  Improving  the  streets  was  fully  performed 
by  the  contractor  to  whom  award  of  contract 
therefor  was  made,  and  the  work  duly  ac- 
cepted by  the  superintendent  of  streets,  who 
thereafter  duly  made  and  recorded  the  as- 
sessment and  diagram,  as  required  by  law; 
and  on  the  8th  day  of  May  the  superintendent 
of  streets  issued  and  delivered  to  the  con- 
tractor a  warrant  whereby  he  was  authorized 
to  demand  and  receive  tbe  several  assess- 
ments so  made  for  the  cost  of  the  work,  and 
wherein  it  was  stated  that  "serial  bonds  bear- 
ing interest  at  the  rate  of  eight  per  cent  iter 
annum,  and  extending  over  a  i)eriod  of  four 
years  from  and  after  the  2d  of  January,  next 
succeeding  the  date  of  said  bonds,  are  to  be 
Issued  to  represent  the  cost  and  expense  of 
the  work  described  In  the  assessment,  and  in 
the  manner  and  form  prescribed  by  law,  and 
notice  Is  hereby  given  that  a  bond  In  such 
series  will  issue  to  represent  each  assessment 
of  $25  or  more  remaining  unpaid  for  30  days 
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after  tbe  date  of  tbls  warrant,  or  Q  days  af- 
ter the  dedBion  of  the  board  of  trustees  of 
this  dty  upon  appeal."  Plaintiffs  are  the 
owners  of  the  lots  and  parcels  of  land  de- 
scribed In  the  complaint,  all  of  which  are 
situated  within  the  exterior  boundaries  of  the 
improTement  district  so  established,  and  the 
assessment  against  each  of  said  lots  and  par- 
cels of  land  amounts  to  OTer  $25,  none  of 
which,  It  was  alleged,  had  been  or  would  be 
paid.  It  was  further  alleged  in  the  complaint 
that  the  superintendent  of  streets  was  about 
to  certify  to  the  dty  treasurer  of  said  dty 
the  failure  of  plaintiffs  to  pay  said  assess- 
ments within  30  days  from  the  date  of  said 
warrant,  to  wit,  May  8,  1912;  and  that  the 
defendant  as  "dty  treasurer  threatens  and  is 
about  to  and  will,  unless  restrained  by  the  or- 
der of  this  court,  immediately  issue  to  the 
said  contractor,  his  agents  or  assigns,  a  sepa- 
rate bond  upon  each  parcel  or  lot  of  land 
contained  in  said  list,  for  the  amount  of  said 
assessment  upon  each  of  said  lots  or  parcels 
of  land"  ;  and  that  said  bonds,  if  issued,  will 
constitute  a  cloud  upon  plaintiffs'  title.  The 
prayer  is  for  an  Injunction  restraining  the  Is- 
suance of  the  bonds.  Upon  the  filing  of  the 
complaint,  on  June  7, 1912,  the  court  Issued  a 
temporary  restraining  order  and  dted  de- 
fendant to  appear  and  show  cause  wby  a  pre- 
liminary injunction  should  not  be  granted  as 
prayed  for.  In  response  to  this  dtation,  de- 
fendant at  the  hearing  interposed  a  demur- 
rer, which  was  by  the  court  sustained  and  an 
order  made  dissolving  the  temporary  re- 
straining order  theretofore  issued,  and  the 
application  for  a  preliminary  Injunction  de- 
nied. Judgment  of  dismissal  followed,  from 
which,  and  the  orders  refusing  to  issue  a  pre- 
liminary Injunction  and  dissolving  the  re- 
straining order,  plaintiffs  appeal. 

Appellants  base  thdr  claim  for  reversal 
upon  the  fact  that  the  board  of  trustees  fail- 
ed to  fix  a  time  for  the  maturity  of  the  bonds 
proposed  to  be  issued  for  the  cost  of  the 
work,  other  than  to  declare  in  said  resolution 
of  Intention  and  throughout  the  proceedings 
that  they  should  "extend  over  a  period  not  to 
exceed  five  years  from  their  date,"  but,  in- 
stead of  so  doing,  delegated  to  the  superin- 
tendent of  streets  the  power  to  fix  such  time 
over  which  the  bonds  should  extend,  and  that 
he,  the  superintendent.  In  the  exercise  of  his 
discretion,  fixed  such  time  as  about  4%  years 
from  thdr  date.  Otherwise  the  legality  of 
the  proceedings  is  conceded. 

[1]  Respondent  has  filed  no  brief  going  to 
the  merits  of  the  controversy,  but  asks  that 
the  appeal  be  dismissed  for  the  reason  that 
the  performance  of  the  act  which  was  sought 
to  be  enjoined,  namely,  the  issuance  and  de- 
livery of  the  bonds,  has  been  performed; 
hence  a  judgment  of  reversal  rendered  by 
this  court  could  afford  plaintiffs  no  relief.  If, 
In  fact,  the  dty  treasurer  has  heretofore  is- 
sued and  delivered  the  bonds,  an  order  by 
this  court,  in  effect  re-establishing  the  re- 


straining order  and  issuing  a  wilt  of  Injunc- 
tion restraining  him  from  doing  that  which 
he  has  already  done  would  be  an  idle  and 
frivolous  act,  since  such  decision  woujd  have 
no  binding  authority  and  would  not  affect  the 
legal  rights  of  the  parties.  Matter  of  Mann- 
ing, 139  N.  T.  446,  34  N.  H.  931 ;  Foster  v. 
Smith,  115  Cal.  611,  47  Pat  591 ;  Wright  v. 
Board  of  Public  Works,  163  Cal.  328, 125  Pac. 
353;  BaU  v.  Kehl,  8T  Cal.  505,  25  Pac.  679; 
Bradley  t.  Voorsanger,  143  CaL  214,  76  Pac. 
1031. 

12]  As  shown  by  the  complaint,  the  warrant 
was  issued  and  delivered  on  the  8th  day  of 
May,  and  redted  that  bonds  representing 
each  assessment  of  $25  or  more  unpaid  for 
30  days  after  the  date  thereof  would  issue. 
The  complaint,  filed  on  June  7,  1912  (the  day 
on  which  the  30  days  after  the  issuance  of 
the  warrant  expired),  alleged  that  the  super- 
intendent of  streets  was  about  to  certify  to 
the  dty  treasurer  a  list  of  unpaid  assess- 
ments, each  of  which  amounted  to  more  than 
$25,  and  alleged  that  the  -dty  treasurer 
would,  unless  restrained,  immediately  issue 
said  bonds  to  the  contractor  or  his  agent. 
We  must  accept  this  allegation  as  true.  The 
restraining  order  was  dissolved  on  Jime  2S, 
1912,  since  which  time  the  defendant  has 
been  free  to  Issue  the  bonds  which  it  was  al- 
leged be  would  issue  unless  restrained.  We 
must  therefore  assume  that,  as  stated  in  the 
complaint,  the  dty  treasurer,  upon  dissolu- 
tion of  the  restraining  order,  and  in  obedience 
to  the  duty  imposed  upon  him  by  section  4  of 
the  street  Improvement  act  (Stats.  1911,  p. 
1202),  whereby,  upon  receiving  from  the  su- 
perintendent of  streets  a  list  of  all  assess- 
ments unpaid  which  amounted  to  $25  or 
more,  he  was  required  to  thereupon  make  out, 
sign,  and  issue  to  the  contractor,  or  his  as- 
signs, a  separate  bond  representing  the  as- 
sessment against  each  lot  upon  which  the  as- 
sessment remained  unpaid,  did  so  issue  the 
said  bonds ;  and  this  regardless  of  his  opin- 
ion as  to  the  legality  of  the  proceedings.  It 
is  presumed  that  public  officers  perform  thdr 
duty,  and  it  was  the  duty  of  the  dty  treasur- 
er to  deliver  the  bonds.  Api>ellant  insists 
that  the  court  has  no  right  to  assume  a 
change  in  the  conditions  existing  on  June  7, 
1912,  and,  since  the  record  shows  the  bonds 
were  not  issued  at  the  time  of  filing  the  com- 
plaint, we  must,  upon  the  theory  that  a  con- 
dition once  shown  to  exist  continues,  assume 
that  they  have  not  been  issued.  We  cannot 
Indulge  in  such  presumption  against  the  al- 
legations of  the  complaint,  for  it  was  there- 
in alleged  that  the  treasurer  would  Issue  the 
bonds,  unless  rest^rained;  and  it.  Is  further 
shown  by  the  record  that  he  was  not  so  re- 
strained. Moreover,  as  stated,  we  must  pre- 
sume that  as  a  public  ofilcer  the  treasurer 
performed  the  duty  imposed  upon  him,  under 
the  provisions  of  section  4  of  the  street  im- 
provement act  (Stats.  1911,  p.  1202),  of  Issu- 
ing the  bonds,  upon  the  superintendent  of 
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streets  certU^lng  to  blm  a  complete  list  of 
unpaid  assessments,  which  certiUcation,  it  is 
alleged  In  the  complaint,  the  superintendent 
of  streets  was  about  to  make,  as  required  by 
law  so  to  do. 

[3]  Appellants  further  insist  tbat  they  are 
entitled  to  a  decision  upon  the  merits  by 
reason  of  the  fact  that  a  Judgment  for  costs 
was  rendered  against  them.  It  appears,  how- 
ever, from  the  record  that  no  Judgment  for 
costs  In  any  sum  was  rendered.  It  being  re- 
cited therein  that  defendant  recover  costs  of 

suit  amounting  to  the  sum  of dollars. 

Bradley  v.  Voorsanger,  supra. 

The  demands  upon  the  time  of  the  court  in 
deciding  questions  affecting  actual  rights  of 
litigants  are  too  pressing  to  permit  of  its  dis- 
cussing moot  questions,  however  interesting 
they  may  be  from  an  academic  point  of  view. 

The  appeals  from  tbe  Judgment  and  orders 
are  dismissed. 

We  concur:    CONKEY,  P.  J. ;  JAMBS,  J. 


(23  Cal.  A.  571) 

STADLBR  T.  PACIFIC  EI/ECTRIC  RT.  CO. 
(Civ.  1419.) 

■(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Dec  24,  1913.) 

1.  Cabbikbs   (9  321*)— Injuries  to  Passen- 
oers— 1 n8tbu0ti0n8. 

In  an  action  for  the  wrongful  death  of  a 
passenger,  killed  while  crossing  the  tracks  of 
tbe  defendant  railway  company  after  alighting 
from  one  of  its  trains,  an  instruction  tbat,  if 
deceased  did  not  have  a  reasonable  opportunity 
to  leave  defendant's  premises  before  she  was 
struck  by  defendant's  car,  then  the  relation  of 
passenger  and  carrier  had  not  ended,  and  that 
a  darrier  of  persons  must  use  tbe  utmost  care 
and  diligence  for  their  safety,  correctly  charg- 
es on  the  duty  of  tbe  carrier  to  its  passengers. 
[Ed.  Note.— For  other  cases,  «ee  Carriers, 
Cent.  Dig.  {{  1247,  1326-1336,  1343;  Dec 
Dig.  {  321.»I 

2.  Tbiax.    (i    256*)— Inbtbuctions— Request. 

Where  an  instruction  correctly  declared  tbe 
law  applicable  to  tbe  case,  a  party  desiring  ad- 
ditional instructions  is  bound  to  request  tbem. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §{  62&-641;    Dec.  Dig.  (  256.*] 

3.  Cabbiebb    (i    314*)— Complaint  — Sum - 

CIENCT. 

It  is  improper  to  plead  the  evidence  relied 
on  to  establish  the  ultimate  facts  essential  to 
recovery ;  consequently  allegations  in  a  com- 
plaint for  tbe  wrongful  killing  of  a  passenger, 
who  was  struck  by  another  of  the  defendant 
company's  cars  after  she  bad  alighted,  that  the 
death  was  tbe  proximate  result  of  the  negli- 
gence of  defendant  in  the  operation  of  its  cars 
Are  sufficiently  broad  to  warrant  the  admission 
uf  evidence  to  tbe  effect  tbat  defendant  was  op- 
erating its  cars  at  an  unlawful  rate  of  speed. 

[Ed.  Note — For  other  cases,  see  Carriers, 
Cent.  fMg.  ii  1260,  1270,  1273,  1274,  1276- 
1280 ;    Dec.  Dig.  i  314.*1 

4.  Cabbiebb  (S  317*)— Injubies  to   Passbn- 
QEBS  ON   Pbemises— Actions— EvioENCK. 

In  an  action  for  tbe  death  of  a  passenger, 
lulled  by  one  of  the  cars  of  tbe  defendant  com- 
pany atter  she  had  alighted  from  another,  evi- 
dence that  the  second  car  was  being  operated  in 


violation  of  an  ordinance  is  admissible  to  es- 
tablish negligence 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1296,  1297-1806;  Dec  Dig.  i 
317.  J 

6.  Tbial    (I    251*)— iNSTBUonoNB— Appuoa- 

BiLiTY  TO  Issues. 

In  an  action  for  the  death  of  a  passenger, 
killed  while  still  on  the  carrier's  premises  and 
just  after  having  alighted  from  a  car,  a  charge 
that  there  was  no  law  regulating  tbe  speed  of 
cars  In  tbat  vicinity,  and  tbat  defendant  was 
entitled  to  propel  its  cars  at  any  speed  consist- 
ent with  due  care,  is  proper,  where  tbe  com- 
plaint charged  that  the  death  was  tbe  result  of 
negligence  in  tbe  operation  of  tbe  car,  and  there 
was  nio  evidence  of  a  municipal  regulation  gov- 
erning the  speed  of  car& 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  687-696;    Dec  Dig.  {  251.*] 

6.  Cabbiebb  '  (j  321*)— Injubies  to  Pabsen- 
OBBS  —  Actions  —  Instbuctions  —  "Dots 
Cabe." 

In  an  action  for  the  wrongful  death  of  a 
passenger,  who  was  killed  by  a  second  car  after 
alighting  from  another  car,  tbe  jury  were 
first  charged  that,  if  the  deceased  was  not  given 
a  reasonable  time  to  leave  the  carrier's  prem- 
ises, the  relation  of  carrier  and  passenger  still 
endured,  and  tbat  a  carrier  owed  the  highest 
degree  of  care  to  a  passenger.  Held,  that  an 
Instruction  tbat  tbe  carrier  had  tbe  right  to 
propel  its  cars  at  any  rate  of  speed  consistent 
vrith  due  care  in  the  business  of  railroading 
was  not  error ;  tbe  expression  "due  care"  mean- 
ing tbe  degree  of  care  which  tbe  carrier  owed 
to  the  deceased,  which  must  be  measured  by 
whether  she  was  a  passenger  at  tbe  time  of  her 
death. 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1247,  1826-1336,  1848;  Dec 
Dig.  i  321.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2221,  2222 ;    toL  8,  p.  7643.] 

7.  Tbial  (§  261*)— Injubies  to  Pabssnokbb 
—Actions— Inbtbuctionb. 

In  an  action  for  the  wrongful  death  of  a 
passenger,  who,  after  alighting  from  one  car, 
was  kuled  while  crossing  tbe  other  tracks  of 
tbe  defendant  company,  an  instruction  tbat  the 
defendant  was  entitled  to  operate  its  cars  at 
any  speed  consistent  with  due  care  in  the  busi- 
ness of  railroading  was  not  erroneous,  where 
both  the  complaint  and  answer  alleged  that  the 
defendant  was  a  common  carrier  of  passengers, 
and  tbe  question  at  issue  was  whether  the  de- 
ceased was  killed  as  a  result  of  its  negligence 
while  yet  a  passenger ;  tbe  expression  "business 
of  railroading"  obviously  referring  to  the  car- 
riage of  passengers  only. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent 
Dig.  §g  587-595;    Dec  Dig.  g  251.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Gavin  W.  Craig,  Judge. 

Action  by  J.  J.  Stadler,  as  administrator 
of  Mary  J.  Quesenberry,  deceased,  against 
the  Pacific  Electric  Railway  Company.  From 
a  Judgment  for  defendant  and  an  order  de- 
nying his  motion  for  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

A.  E.  Park  and  B.  B.  Drake,  both  of  Los 
Angeles,  for  appellant  J.  W.  McKlnley  and 
R.  C.  Gortner,  both  of  Los  Angeles,  for  re- 
spondent 

SHAW,  J.  Action  to  recover  damages  for 
the   death  of  plalntlfTs  Intestate,    Mary  J. 


«For  other  cases  Me  nm»  tople  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kay-No.  Series  *  Rep'r  Indexat 
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Quesenben;,  which  is  alleged  to  have  occur- 
red in  an  accident  due  to  defendant's  negli- 
gence in  the  operation  of  Its  electric  cars. 

The  case  was  tried  before  a  Inry,  which 
brought  in  a  verdict  for  defendant  Judg- 
ment followed;  plaintiff  moved  for  a  new 
trial,  which  motion  was  denied,  and  he  ap- 
peals from  said  order  denying  his  motion. 

The  facts,  so  far  as  required  to  elucidate 
the  alleged  errors,  are  as  follows:  At  the 
time  of  the  accident  defendant  was  the  owner 
and  engaged  as  a  common  carrier  of  passen- 
gers in  the  operation  of  an  Interurban  elec- 
tric line  of  railway  consisting  of  four  tracks 
extending  from  the  city  of  Los  Angeles  in  a 
southerly  direction  to  the  city  of  Long  Beach 
and  other  towns.  At  a  point  where  the 
tracks  cross  what  would  constitute  Thirty- 
Ninth  street  If  projected,  the  railway  com- 
pany owns  the  right  of  way,  which  is  fenced 
so  as  to  prevent  vehicles  from  crossing  the 
tracks,  but  having  openings  therein  for  egress 
and  Ingress  of  pedestrians.  The  two  inner 
tracks  were  used  in  the  operation  of  through 
cars  which  did  not  stop  at  Thirty-Ninth 
street  The  through  sooth-bound  cars  were 
operated  on  the  westerly  of  these  two  inner 
tracks,  and  the  through  north-bound  cars 
were  operated  on  the  easterly  inner  track. 
The  two  outer  tracks  were  used  in  the  opera- 
tion of  cars  doing  local  business  and  stopping 
at  Thirty-Ninth  street  for  passengers  getting 
on  and  off  the  cars  at  that  point  For  thdr 
convenience,  the  railway  company  had  con- 
structed a  dirt  walk  or  passageway  some  10 
or  15  feet  in  width  and  flush  with  and  extend- 
ing across  the  tracks,  at  both  ends  of  which 
walk  and  next  to  the  outer  tracks  was  a  dirt 
platform  at  which  the  local  cars  stopped  to 
take  on  and  let  off  passengers.  On  the  eve- 
ning in  question,  it  being  dark,  the  deceased 
boarded  ai  local  car  in  Los  Angeles,  which 
ran  south  on  the  westerly  track,  and  which 
upon  arriving  at  the  Thirty-Ninth  street  sta- 
tion stopped  at  the  dirt  platform  on  the  out- 
er side  of  the  track,  where  she  got  off  the 
car,  which  proceeded  on  Its  way  south.  Aft- 
er this  car  left  the  station  she  started  east 
across  the  tracks,  at  which  time  a  local  car 
going  north  on  the  easterly  track  approached 
and  as  usual  stopped  at  the  dirt  platform  on 
the  east  side  of  the  north-bound  local  track. 
At  the  same  time  a  through  car  was  ap- 
proaching rapidly  from  the  north  and  a 
through  car  approaching  from  the  south, 
though  at  the  time  distant  some  hundred  feet 
farther  than  was  the  south-bound  car;  the 
two  passing  each  other  near  this  point  De- 
ceased proceeded,  reaching  a  point  between 
the  two  through  tracks,  which  are  9Vi  feet 
distance  apart  apparently  without  seeing  the 
approach  Of  the  south-bound  through  car. 
She  was  dressed  in  black  and,  owing  to  the 
fact  that  the  track  was  oiled  and  black,  was 
not  seen  by  the  motorman  of  this  car  until 
he  was  within  75  feet  of  the  point  where  she 
was  struck  by  the  step  of  said  south-bound 
car  and  killed.    All  the  cars  had  their  head- 


lights burning,  and  the  ta.ct  that  they  wer« 
at  the  time  but  a  short  distance  away  ap- 
proaching the  crossing,  the  north-bound  local 
car  having  reached  the  dirt  platform  where 
it  stopped,  thus  blocking  her  way,  must  have 
been  apparent  to  one  fully  acquainted,  as  she 
Is  shown  to  have  been,  with  the  operation  of 
the  cars  at  that  point 

II,  2]  Appellant's  theory  and  that  upon 
which  the  case  was  tried,  as  alleged  in  the 
complaint,  was  that  upon  plalntUTs  Intestate 
being  discharged  from  the  car  upon  defend- 
ant's right  of  way  so  used  as  a  station  for 
taking  on  and  discharging  passengers  from 
its  local  cars,  "and  before  she  had  been 
able  to  leave  the  said  private  right  of  way, 
•  •  •  by  reason  of  the  negligence  of  de- 
fendant in  the  operation  of  its  electric  cars, 
the  plaintiff's  intestate  was  struck  by  one  of 
its  said  electric  cars  being  then  by  it  oper- 
ated south  bound  on  the  west  inside  track." 
He  contends  that  the  relation  of  carrier  and 
passenger  between  defendant  and  deceased 
did  not  cease  until  she  had  had  reasonable 
time  to  leave  the  grounds  of  the  carrier. 
This  proposition  must  be  conceded.  At  the 
request  of  plaintiff  the  court  Instructed  the 
jury  in  effect  that  If  they  believed  from  the 
evidence  that  the  decedent  did  not  have  "a_ 
reasonable  time  or  opportunity  to  leave  the' 
defendant's  said  premises  going  In  the  direc- 
tion ordinarily  taken  to  her  home,  •  •  ' 
before  she  was  struck  by  defendant's  car. 
then  I  instruct  you  that  the  duty  of  defend- 
ant to  her  as  a  passenger  did  not  cease  the 
moment  she  alighted  from  Its  car  at  the  place 
selected  by  It  for  the  discharge  of  Its  passen- 
gers, but  on  the  contrary,  that  the  relation 
of  passenger  and  carrier,  which  had  thereto- 
fore existed  between  them  while  she  was  be- 
ing carried  by  it  in  its  car,  remained  until 
she  had  had  a  reasonable  time  or  opportunity 
to  thus  leave  the  place  where  she  alighted 
from  defendant's  car.  In  that  event  it  was 
the  duty  of  the  defendant  to  use  the  highest 
degree  of  care  to  make  this  way  of  egress 
reasonably  safe;  and  a  failure,  if  any,  to 
perform  such  duty  to  her  on  the  part  of  de- 
fendant was  negligence."  And  further :  "Ton 
are  instructed  that,  under  the  Civil  Code  of 
the  state  of  California,  •  •  •  a  carrier 
of  persons  for  reward  or  hire  must  use  the 
utmost  care  and  diligence  for  their  safe  car- 
riage and  must  provide  everything  necessary 
for  that  purpose,  and  must  exercise  to  that 
end  a  reasonable  degree  of  skill.  Zou  are 
therefore  instructed  that  if  you  shall  beUeve 
from  the  evidence  that  at  the  time  the  plain- 
tiff's intestate  was  stricken  she  was  still  a 
passenger  of  the  defendant,  as  defined  in 
these  instructions,  then  I  Instruct  you  that 
they  owed  her  the  utmost  or  the  highest  de- 
gree of  care  in  protecting  her  from  injury 
while  crossing  the  defendant's  car  tracks  by 
such  passageway,  even  though  she  had  left 
its  car."  We  think  this  Instruction  embodies 
a  correct  statement  of  the  law  applicable  to 
the  case.    By  It  the  Jury  was  Instructed  that 
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the  relation  of  passenger  and  carrier  did  not 
cease  at  the  moment  she  alighted  from  the 
car,  but  that  such  relation  continued  until 
she  bad  a  reasonable  time  and  opportunity  to 
leave  the  premises  of  defendant,  and  that 
during  such  time  defendant  owed  to  her  the 
highest  degree  of  care.  If  plaintiff  desired 
further  instructions  "defining  the  duties  of 
a  carrier  to  a  i>assenger,"  he  should  have  re- 
quested the  court  to  give  the  same.  He  did 
not  so  reaaest 

[3-6]  Appellant  next  complains  of  the  glT- 
Ing  of  the  following  instruction:    "At  the 
place  where  this  accident  is  shown  to  have 
occurred  there  was   no   law   regulating  the 
speed  of  cars.    The  defendant  had  a  right  to 
propel  its  cars  at  any  rate  of  speed  which 
was  consistent  with  the  exercise  of  due  care 
In  the  business  of  railroading."    The  first  ob- 
jection urged  to  this  instruction  Is  that  pro- 
pelling the  cars  at  an  unlawful  speed  was 
not  an  issue  tendered  by  the  pleadings.     It 
was  alleged  in  the  complaint  that  the  death 
of  deceased  was  the  direct  and  proximate  re- 
sult of  "the  negligence  of  defendant  in  the 
operation  of  Its  electric  cars."     While  the 
specific  acts  constituting  negligence  were  not 
alleged,  nevertheless,  under  the  general  al- 
legation, evidence  showing  either  that  the 
cars  were  propelled  at  an  unlawful  speed 
contrary  to  law,  or  that,  In  the  absence  of 
such  law,  the  rate  of  speed  was  such  as  un- 
der the  circumstances  constituted  negligence 
per  se,  was  competent.    "Under  our  system 
of  pleading,  It  is  both  unnecessary  and  Im- 
proper to  plead  the  evidence  relied  on  to  es- 
tablish the  ultimate  facts  essential  to  a  cause 
of  action."    Cragg  v.  Los  Angeles  Trust  Co., 
154  Cal.  663,  98  Pac.  1063,  16  Ann.  Cas.  1061. 
It  Is  true  that  in  the  case  of  Cooper  v.  Los 
Angeles  Terminal  By.  Co.,  137  Cal.  229,  70 
Pac.  11,  there  is  an  intimation  to  the  effect 
that  where  the  complaint  failed  to  allege  an 
unlawful  rate  of  speed,  but  did  aver  that  at 
the  time  of  the  accident,  which  occurred  at 
a  crossing,  the  train  was  being  propelled  at  a 
rapid  and  dangerous  rate  of  speed,  an  In- 
struction requested  that  "the  evidence  pro- 
duced upon  the  trial  of  this  action  falls  to 
show  that  defendant's  train  which  collided 
with  plaintiff's  vehicle,  and  thereby  Injured 
ber,  was  being,  at  the  time  of  such  collision, 
run  at  an  unlawful  or  reckless  rate  of  speed," 
was  properly  refused  upon  the  ground  that 
it  usurped  the  province  of  the  Jury,  whose 
duty  it  was  to  determine  the  question  as  to 
whether  the  train  was  run  at  a  reckless  rate 
of  speed.    In  the  course  of  the  opinion  the 
court  stated:  "If  there  were  no  other  objec- 
tion to  the  instruction.  It  was  properly  re- 
fused, because  It  did  not  apply  to  the  cause 
of  action  set  forth  In  the  complaint."    This 
statement,  If  not  dictum,  is   not  the  law. 
"Evidence  that  the  party  was  acting  In  viola- 
tion or  neglect  of  a  statute  or  ordinance  reg- 
ulating the  mode  of  conducting  vehicles  Is  al- 
ways admissible  In  such  a  case,  as  tending  to 
show  negligence  in  the  one  guilty  of  the  omis- 
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slon."  Harrison  ▼.  Sntter  St  Sy.  Co.,  116 
Cal.  156,  47  Pac.  1019.  Whether  the  rate  of 
speed  was  unlawful  was,  under  the  general 
allegation  of  negligence,  a  proper  subject  for 
inquiry  under  which  an  ordinance  fixing  such 
rate  might  have  been  introduced.  There  is, 
therefore,  nothing  in  the  objection  first  made 
to  the  Instruction.  No  evidence  whatever 
was  offered  tending  to  show  the  existence  of 
any  law  regnlating  the  speed  of  cars  at  the 
point  In  question,  and  that  part  of  the  in- 
struction complained  of  was  strictly  In  ac- 
cord with  the  facts. 

[S]  The  jury  were  told  that  "defendant  had 
a  right  to  propel  Its  cars  at  any  rate  of  speed 
which  was  consistent  with  due  care  in  the 
business  of  railroading."  In  referring  to 
negligence,  "due  care"  means  such  care  as  the 
law  requires  under  the  particular  circum- 
stances of  the  case.  The  term  Is  relative  and 
its  application  depends  upon  the  degree  of 
care  and  vigilance  which  the  situation  of  the 
parties  and  the  circumstances  Impose.  A  de- 
gree of  vigilance  on  the  part  of  defendant 
which  would  have  constituted  "due  care" 
as  to  a  trespasser  on  Its  grounds  would  not 
be  due  care  as  to  one  occupying  the  alleged 
relation  of  deceased  to  defeifdant  which  was 
that  of  a  passenger.  If  the  measure  of,  dil- 
igence required  under  the  circumstances  of 
the  case  is  a  letss  degree  of  vigilance  than  the 
highest  degree  of  care,  then  the  exercise  of 
such  lesser  degree  is  "due  care"  In  such  case; 
but  If,  on  the  contrary,  the  circumstances  are 
such  as  to  require  the  highest  degree  of  care, 
then  less  than  such  degree  is  not  "due  care." 
In  this  case  the  court  Instructed  the  jury  as 
to  what  constituted  the  relation  of  passenger 
and  carrier,  and  told  the  jury  that,  if  such 
relation  existed  between  defendant  and  plain- 
tiff's Intestate  at  the  time  of  the  collision, 
then  defendant  owed  her  the  highest  or  ut- 
most degree  of  care.  In  other  words,  the  in- 
structions, taken  as  a  whole,  told  the  jury 
that  defendant  was  required  to  use  due  care, 
in  the  rate  of  speed  at  which  It  propelled  its 
cars,  which  degree  of  care,  in  case  they  found 
that  deceased  was,  as  claimed  by  plaintiff,  a 
passenger  when  struck'  by  the  car,  was  the 
highest  degree  of  care.  Therefore  "due  care" 
was  such  degree  of  care  as  defendant  owed 
to  deceased,  and  this  depended  upon  the  con- 
clusion reached  by  the  jury  as  to  whether  or 
not  she  was,  at  the  time  when  struck  by  the  * 
car,  a  passenger  of  defendant  If  she  was, 
then  "due  care"  was,  as  the  court  had  re- 
peatedly stated  to  the  jury,  the  highest  de- 
gree of  care, 

[7]  A  further  criticism  of  the  Instruction  Is 
the  use  therein  of  the  words  "business  of 
railroading."  It  is  alleged  In  both  the  com- 
plaint and  answer  that  defendant  was  at  the 
time  engaged  as  a  common  carrier  of  passen- 
gers, and  the  question  at  issue  was  whether 
plaintiff's  intestate  was  killed  as  a  result  of 
defendant's  negligence  while  being  transport- 
ed by  defendant  as  a  passenger.  Hence  the 
"business  of  railroading"  could  not  refer  to        . 
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the  operation  of  a  freight  train  or  to  any 
business  included  wltliln  the  term  other  than 
the  carrying  of  passengers  for  hire,  as  alleg- 
ed in  the  complaint  and  answer. 

Appellant  suggests  that,  in  lieu  of  said  In- 
struction, the  court  should  hare  instructed 
the  Jury  as  follows:  "The  defendant  had  a 
right  to  propel  its  cars  at  any  rate  of  speed 
which  was  consistent  with  the  exercise  of 
due  care  in  the  transportation  of  passengers 
at  the  time  and  place  in  controversy."  As 
stated,  the  instruction  given  oould  not  have 
been  understood  by  the  Jury  as  referring  to 
any  business  transaction  by  defendant  other 
than  the  transportation  of  passengers;  nor 
oould  it  have  been  understood  as  having  ref- 
erence to  any  other  time  and  place  than  that 
alleged  in  the  pleadings.  Moreover,  plaintiff 
did  not  asli  for  such  modlflcatlon  of  the  In- 
strnctlon.  While  we  do  not  regard  the  In- 
struction given  as  a  model,  nevertheless  the 
giving  of  it  was  not  error. 

The  order  denying  the  motion  for  a  new 
trial  is  afiSrmed. 

We  concur:   CONRET,  P.  J.;  JAMBS,  J. 


(23  Cal.  A.  560) 

CARPENTER  v.  BRADFORD  et  aL 
(Civ.  1120.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.     Dec.    20,    1013.      Rehearing    De- 
nied by  Supreme  Court  Feb.  18,  1914.) 

1.  COBPORATIONS  ({  668*)— FoBEION  COBPO- 
KATIONS — Skbvicx  ov  Pbocess  —  Sttffi - 
CIBKOT. 

Where  the  complaint  alleged  that  defend- 
ant was  a  foreign  corporation,  the  showing  of 
service  of  process  is  insuflScient  where  the  af- 
fidavits merely  recited  service  on  the  secretary 
of  the  corporation,  but  did  not  allege  that  it 
was  doing  business  in  the  state,  since  Code 
Civ.  Proc.  $_  411,  subd.  2,  declares  that,  if  a 
suit  is  against  a  foreign  corporation,  doing 
business  within  the  state,  summons  may  be 
served  by  delivering  a  copy  to  the  secretary. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  Si  2603-2627 ;    Dec.  Dig.  f  668. •] 

2.  COBPOBATIONS   ({  667%*)— FOREIGN  OOBPO- 

BATiONS— Defendants— IsECEBSAET  Parties. 
Under  St  1907,  pp.  746,  747,  i  2,  amend- 
ing St  1005,  pp.  403,  494,  providing  that  the 
directors  or  managers  in  office  of  a  foreign  cor- 
poration, whose  right  to  do  business  in  the 
state  is  forfeited  by  failure  to  pay  the  required 
license  tax,  are  deemed  to  be  trustees  of  the 
corporation  and  have  full  power  to  settle  its 
affairs  and  to  maintain  or  defend  any  action 
for  or  against  the  corporation,  a  foreign  cor- 
poration which  had  forfeited  its  license  to  do 
business  in  the  state  is  not  a  proper  party  to 
an  action  by  one  who  bad  acquired  stock  from 
the  corporation  since  the  forfeiture  and  desired 
to  compel  the  issuance  of  new  certificates  to 
himself. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S  2640 ;    Dec.  Dig.  i  667V4.*] 

3.  Corporations  (§  683*)— Fobeign  Corpora- 
tions—Jurisdiction  OVEB. 

Under  St  1907,  pp.  746,  747,  {  2,  amend- 
ing St.  1905,  pp.  493,  494,  providing  that  the 
directors  of  a  foreign  corporation,  which  has 
forfeited  its  right  to  do  business  in  the  state 
by    nonpayment   of    the   license    tax,    shall    be 


deemed  to  be  trustees  with  full  power  to  settle 
the  affairs  of  the  corporation,  and  section  9  of 
the  act  of  1905,  providing  that  any  person  who 
shall  exercise  any  powers  of  a  foreign  corpora- 
tion, which  shall  have  forfeited  its  right  to  do 
business  in  the  state,  shall  be  guilty  of  a  mis- 
demeanor, the  state  courts  are  without  jurisdic- 
tion to  compel  the  directors  of  a  foreign  corpo- 
ration, which  had  forfeited  its  right  to  do  busi- 
ness in  the  state,  to  issue  new  certificates  to 
plaintiff,  who  had  acquired  stock  in  the  corpo- 
ration after  its  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |  2573 ;   Dec.  Dig.  t  683.»I 

4.    COBPOBATIONS  (J  683*)— FOEEION  CoBPOBA- 

TI0N8— Right  of  One  Who  Subsequently 

AcQuiBED  Stock. 

One  who  acquires  stock  in  a  foreign  cor- 
poration, which  has  forfeited  its  right  to  do 
business  in  the  state,  is  entitled  to  participate 
in  the  distribution  of  the  assets  of  the  corpora- 
tion upon  the  settlement  of  its  affairs  by  the 
directors,  in  accordance  with  St.  1907,  p.  746, 
i  2,  even  though  he  is  not  entitled  to  compel 
the  issuance  of  new  certificates. 

[EU.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  2573 ;    Dec  Dig.  g  683.»] 

6.  Appeai.  and  Ebbob  (S  882*)— Pkbsons  En- 

titlsd  to  Allege  Ebbob. 

In  an  action  to  compel  the  issuance  of  new 
certificates  by  the  directors  of  a  foreign  corpo- 
ration in  which  plaintiff  had  acquired  stoclc, 
after  its  forfeiture  of  its  license  to  do  business 
within  the  state,  plaintiff  refused  to  offer  evi- 
dence of  his  damages  when  the  court  denied 
him  the  right  to  compel  the  issuance  of  new 
certificates.  Held,  that  this  precluded  plaintiff 
from  claiming  on  appeal  that  the  action  of  the 
directors  constituted  a  conversion  of  his  prop- 
erty. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3691-8610;  Dec.  Dig.  f 
882.*] 

Appeal  from  Superior  Court,  San  Joaquin 
County;    C.  W.  Norton,  Judge. 

Action  by  A.  H.  Carpenter  against  George 
H.  Bradford  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeala     Affirmed. 

A.  H.  Carpenter,  of  Stockton,  in  pro.  per. 
O.  B.  Parkinson,  of  Stockton,  for  respondents. 

BURNETT,  J.  The  vital  question  involved 
in  this  appeal  is  whether  the  directors  of  a 
foreign  corporation,  after  it  had  forfeited  lbs 
franchise  to  do  business  in  this  state  by 
reason  of  its  failure  to  pay  the  license  tax, 
can  be  compelled  to  reissue  stock  to  one  who 
purchased,  at  an  execution  sale  subsequent 
to  said  forfeiture,  the  shares  belonging  to 
and  standing  In  the  name  of  the  Judgment 
debtor. 

It  is  alleged,  in  the  amended  complaint, 
that  "said  corporation  neglected  and  re- 
fused to  comply  with  the  statutes  of  this 
state  requiring  it  to  pay  an  annual  tax  to 
the  secretary  of  state  for  its  license  to  do 
business,  as  such  foreign  corporation,  within 
the  state  of  California,  for  the  year  1907, 
and  thereafter  on  the  30th  day  of  November, 
1907,  it  forfeited  aU  Its  said  rights  and 
privileges  under  the  laws  of  this  state  to  do 
or  transact  any  business  as  such  corporation 
within  the  state  of  California."  It  further 
appears  therein  that  on  January  20,  1908, 
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said  execution  sale  occurred  and  plaintiff 
became  the  purchaser  and  secured  from  the 
sheriff  the  certificate  of  sale  of  333,005  shares 
of  the  capital  stock  of  the  corporation,  and 
"on  or  about  the  20th  day  of  January,  1008, 
at  Stockton,  CaL,  plaintiff  herein  handed  to 
said  defendant  trustees  and  executive  and 
proper  officers  of  said  corporation  said  cer- 
tificate of  sale,  so  received  from  said  sheriff, 
and  then  and  there  demanded,  and  on  divers 
days  and  times  since  said  date  has  demand- 
ed, that  a  proper  certificate  of  stock  or  other 
evidence  showing  his  Interest  In  said  corpo- 
ration and  the  property  thereof  be  Issued  to 
him  for  the  stock  so  purchased  at  said  sher- 
iff's sale,"  but  that  defendants  refused  and 
have  ever  since  refused  to  comply  with  plain- 
tiff's demand  or  to  take  any  action  in  the 
matter  at  all. 

When  the  case  came  np  for  trial,  objec- 
tion was  made  to  the  introduction  of  any 
evidence  on  the  ground  that,  the  corporation 
.having  no  right  to  do  business  "and  no  cer- 
tificates of  stock  in  legal  effect,  no  evidence 
can  be  introduced  for  the  recovery  of  cer- 
tificates of  stock."  The  Judge,  in  sustaining 
the  objection,  stated:  "I  am  satisfied  that 
these  trustees  or  directors  of  this  Three 
Star  Company  are  without  power  to  issue 
certificates  if  they  wished  to  do  so  under  the 
law."  Then,  adverting  to  the  allegation  of 
damages  in  the  complaint,  he  Inquired  if 
plaintiff  desired  to  put  in  any  evidence  as  to 
that,  and  plaintiff  stated:  "If  the  defendants 
were  not  bound  to  issue  certificates  of  stock 
or  to  recognize  plaintiff's  right  to  any  in- 
terest In  said  coriwratlon  or  the  property 
thereof,  we  do  not  think  evidence  of  such 
damage  would  be  admissible.  We  now  move 
for  a  Judgment  against  the  Three  Star  C!om- 
pany,  a  corporation  organized  under  the  laws 
of  the  territory  of  Arizona,  In  accordance 
with  the  prayer  of  the  amended  complaint; 
the  default  of  said  defendant  having  been 
duly  entered  by  the  clerk,  the  record  showing 
service  upon  the  secretary  of  said  corpora- 
tion." This  motion  was  denied  "on  the 
ground  that  the  court  has  no  Jurisdiction  of 
said  corporation."  Whereupon  the  action 
was  dismissed,  with  costs  tn  favor  of  the 
individual  defendants  who  had  appeared. 

[1]  The  refusal  of  the  court  to  enter  Judg- 
ment against  the  corporation  is  Justified  on 
two  grounds:  First,  there  was  no  sufficient 
proof  of  service  upon  said  corporation,  the 
affidavit  as  tr  Oie  summons  showing  that  N. 
W.  Mahaffe)  iierved  It  on  the  said  Three 
Star  Company  "by  handing  to  and  leaving 
with  George  A.  Brown,  Jr.,  personally,  who 
was  secretary  of  said  corporation.  In  the 
county  of  San  Joaquin,  state  of  California, 
8  copy  of  said  summons,"  etc.;  and  there  is 
a.  similar  affidavit  of  the  service  of  the 
amended  complaint  There  was  no  showing 
that  at  the  time  of  said  service,  or,  indeed, 
at  any  time,  the  said  foreign  corporation 
was  doing  business  In  California.  In  fact, 
it  sufficiently   appears   that,    when   the  at- 


tempted service  was  made,  the  corporation 
was  not  doing  and  had  no  authority  to  do 
business  in  this  state.  "Section  411  of  the 
Code  of  Civil  Procedure  declares  that  the 
summons  in  .a  dvil  action  must  be  served  by 
delivering  a  copy  thereof  •  •  •  «(2)  If 
the  suit  is  against  a  foreign  corporation  do- 
ing business  in  the  state  and  having  a  man- 
aging or  business  agent,  cashier  or  secretary 
within  this  state,  to  such  agent,  cashier  or 
secretary.'  Under  the  provisions  of  this 
section,  in  order  that  the  court  may  get  Ju- 
risdiction over  a  foreign  corporation,  it  Is 
requisite  that  such  corporation  shall  be  'do- 
ing business'  within  the  state  at  the  time  the 
summons  Is  served,  and  that  the  service 
shall  be  made  upon  its  agent  who  Is  managing 
the  business,  or  upon  Its  cashier  or  secretary. 
*  *  *  By  reason  of  the  allegation  in  the 
complaint  tbat  the  appellant  is  a  foreign 
corporation.  It  became  Incumbent  upon  the 
plaintiff  to  show  that,  at  the  time  of  the  serv- 
ice. It  was  doing  business  within  the  state." 
Jameson  v.  Slmonds  Saw. Co.,  2  Cal.  App. 
586,  84  Paa  289.  See,  also,  R.  H.  Herron 
Co.  V.  Westside,  etc.,  Co.,  18  Cal.  App.  778, 
124  Pac.  455. 

[2, 3]  Again,  the  corporation  was  not  a 
proper  party  defendant  The  cause  of  ac- 
tion. If  any,  could  be  maintained  only  against 
the  directors  as  trustees  of  said  corporation. 
As  stated  in  Reed  &  Co.  v.  Harshall,  12  Cal. 
App.  704,  108  Pac.  722:  "By  section  2  of  an 
act  of  the  Legislature  of  1007  (Stata  of 
1907,  pp.  746,  747),  amendatory  of  the  act  of 
1905  (Stats,  of  1905,  pp.  493,  494),  requiring 
the  payment  by  corporations  of  an  annual 
license  tax  to  the  state,  it  is  provided  that 
the  directors  or  managers  in  office  of  a  do- 
mestic corporation,  whose  charter  is  forfeit- 
ed, or  of  a  foreign  corporation  whose  right  to 
do  business  In  this  stat6  is  forfeited,  because 
of  failure  to  pay  such  tax,  are  deemed  to  be 
the  trustees  of  such  corporation  and  the 
stockholders  and  members  of  such  corpora- 
tion, and  have  full  power,  as  such  trustees, 
to  settle  the  affairs  of  the  corporation,  and 
to  maintain  or  defend  any  action  or  proceed- 
ing then  pending  In  behalf  of  or  against  any 
of  said  corix>ratlons,  etc."  It  is  further 
provided  in  said  statute  that:  "Such  di- 
rectors or  managers,  as  such  trustees,  may  be 
sued  in  any  of  the  courts  of  this  state  by 
any  person  having  a  claim  against  any  of 
said  corporations."  Such  foreign  corporation 
is  not  exactly  "defunct,"  as  claimed  by  re- 
spond^ts,  as  the  state  cannot  take  away  Its 
charter,  but  it  Is  at  least  a  case  of  "sus- 
pended animation."  It  can  do  nothing  as  a 
corporation  in  this  state,  and  the  only  rec- 
ognition to  be  accorded  it  by  the  courts  here 
is  In  the  settlement  of  its  affairs,  and  this 
Is  to  be  accomplished  through  the  agency  of 
said  trustees. 

The  cases  cited  by  respondents  (Kaiser  L. 
&  F.  Co.  V.  Curry,  156  Cal.  638,  103  Pac  341 ; 
Lewis  V.  Curry,  156  CaL  95,  103  Pae  493, 
and  Lewis  v.  Miller  &  Lux,  166  CaL  102,  103 
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Pac.  406)  directly  Involve  domestic  corpora- 
tions, but  the  opinions  are  Instructive  as  to 
tbe  significance  and  scope  of  the  license  tax 
legislation.  In  the  last  of  these  It  is  said: 
"The  directors  of  the  corporation  having 
taken  charge  of  its  affairs  as  trustees,  aa 
provided  In  section  400  of  the  ClvU  Code,  and 
the  corporation  having  ceased  to  exist,  nei- 
ther the  corporation  Itself  nor  its  directors 
can  be  compelled  to  condnue  to  do  business 
by  reissuing  stock  transferred  from  one  of 
its  stockholders  to  another  person." 

Although  It  may  not  be  accurate  to  say 
here  that  the  "Three  Star  Company,"  being 
a  foreign  corporation,  has  "ceased  to  exist," 
yet,  as  far  as  Its  powers  and  activities  in 
this  state  are  concerned.  It  is  In  exactly  the 
same  situation  as  the  corporation  considered 
In  the  said  Miller  &  ILnz  Case.  If  the  stat- 
ute already  quoted  left  any  doubt  as  to  this, 
it  should  apparently  be  removed  by  a  con- 
sideration of  section  9  of  said  act  of  1905, 
providing  that:  "Any  person  or  persons  who 
shall  exercise  any  -powers  of  a  foreign  corpo- 
ration which  shall  have  forfeited  Its  right 
to  do  business  In  this  state,  shall  be  guilty 
of  a  misdemeanor."  The  said  corporation 
and  its  directors  having  no  authority  to 
transact  any  corporate  busineas  or  to  exer- 
cise any  corporate  power  whatever  In  this 
state,  the  court  was  right  in  finding  that  the 
defendants  could  not  be  compelled  to  make 
the  requested  reissue  of  stock. 

[4]  It  does  not  follow,  however,  that  plain- 
tiff la  without  remedy.  If  he  has  succeeded 
to  the  interest  of  one  of  the  stockholders,  he 
is  entitled  to  an  accounting  and  to  partici- 
pate in  any  distribution  of  the  assets  of  the 
corporation.  It  la  said,  in  Lewis  v.  MUler  & 
Lux,  supra:  "The  holders  of  such  stock  by 
assignment,  of  course,  have  a  right  to  par- 
ticipate In  the  division  of  the  corporate  as- 
sets by  virtue  of  such  ownership,  but  the 
machinery  of  the  corporation  has  been  super- 
seded by  that  of  the  trustees  in  liquidation, 
and  they  cannot  be  allowed  or  required  to 
perform  further  functions  in  their  capacity 
as  a  corporation  or  as  directors  thereof." 

[I]  Appellant  contends  that  the  refusal  of 
defendants  to  Issue  the  stock  and  to  recog- 


nise bis  right  to  any  Interest  in  the  property 
amounted  to  "an  unlawful  conversion  for 
which  action  would  lie;  and  this  would  be 
true  even  If  the  defendant  had  been  a  do- 
mestic corporation  and  had  forfeited  Its 
charter;  and  In  such  case  it  would  have 
been  legally  obligated  to  recognize  plalntltTs 
rl^t  or  interest  in  the  corporation  or  Its 
property  (Kimball  v.  Union  Water  Co.,  44 
Cal.  175  [13  Am.  Rep.  1S71;  Balston  r.  Bank, 
112  CaL  208  [44  Paa  476];  Ashton  v.  Heg- 
gerty,  130  Cal.  621  [62  Pac  934];  Craig  t. 
Hesperla  Co.,  113  OaL  8  [45  Pac.  10,  35  L. 
R.  A.  306,  64  Am.  St  Rep.  316]),  and  the  in- 
terest In  the  value  of  the  stock  would  be  the 
damages  that  the  plaintiff  was  entitled  to 
recover  (Black  v.  Vt  Marble  Co.,  137  CaL 
683  [70  Pac.  776];  Kelly  r.  McKlbben.  64  CaL 
192)." 

The  cases  dted  apply  to  "going"  concerns, 
but,  If  we  accept  the  theory  of  appellant  as 
thus  stated.  It  can  be  of  no  avail  to  him  as 
he  declined  to  offer  any  evidence  that,  he 
was  damaged  by  the  action  of  defendants; 
the  answer  of  the  Individual  defendants  hav- 
ing denied  "that  any  shares  of  stock  of  said 
corporation  at  the  time  alleged  In  said  com- 
plaint, or  at  any  other  time,  was,  or  that 
the  same  is,  of  the  value  of  |1  per  share 
or  of  any  value  whatever."  It  may  be  said 
that  all  the  other  material  allegations  of 
the  complaint  were  denied  in  said  answer, 
and  no  attempt  was  made  to  prove  any  of 
them,  with  the  single  exception  hereinbefore 
pointed  out.  In  fact,  appellant  rested  upon 
the  contention  that  It  was  the  duty  of  de- 
fendants to  reissue  to  him  the  said  stock.  It 
may  be  that  his  complaint  was  broad  enough 
to  entitle  him  to  the  relief  hereinbefore  sug- 
gested if  he  had  insisted  upon  it 

It  may  be  observed,  also,  that  the  determi- 
nation of  the  trial  court  was  In  effect  a 
Judgment  of  nonsuit,  and  of  course  It  will 
not  preclude  appellant  from  hereafter  assert- 
ing and  maintaining  by  an  appropriate  meth- 
od of  procedure  whatever  legal  claim  he  may 
have  to  any  assets  of  said  corporation. 

The  Judgment  Is  affirmed. 

We  concur:   OHIPMAN,  P.  3.;  HABT,  }. 
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(23  Cal.  A.  537) 

CONNESLL  T.  HARRIS  et  al.    (CW.  1876.) 

(Dtetriet  Court  of  Appeal,  S«eond  District,  Gall- 
fontia.    Dec.  19,  1913.    Rehearing  De- 
nied Jan.  15.  1914.) 

1.  Pleadino  (S  377*)— Matters  to  bk  Pbovxd 
—Admissions— Failube  to  Dent. 

Where  the  complaint,  in  an  actiOA  for  dam- 
ages from  a  collision  of  vehicles,  alleged  the  ex- 
istence of  an  ordinance  requiring  vehides  to 
carry'  a  white  and  red  light,  and  its  Tioladon, 
defendant's  failure  to  deny  iht  existence  of  the 
ordinance  admitted  its  existence  so  as  to  make 
proof  thereof  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g{  1228-1281;  Dec  Dig.  {  877.*} 

2.  Negligence  (|  6*)  —  Violation  of  Obdi- 

KANCB.. 

It  is  negliirence  per  se  to  violate  an  ordi- 
nance if  such  negligence  contributes  proximately 
to  the  accident. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  8;   Dec.  Dig.  i  0.*] 

3.  Master  and  Sebvant  (i  318*)— Injuries 
TO  Third  Person  —  Negligence  o»  Ihde- 
PKNDENT  Contractor. 

The  owner  of  property  is  not  responsible 
for  iu  negligent  use  by  an  independent  contrac- 
tor to  whom  possession  has'  been  given  for  a 
lawful  purpose- 

[Ed.  Note. — For  other  cases,  see  Master  &  Serv- 
ant, Cent  Dig.  SS  1257, 1258;  Dec.  Dig.  g  818.*] 

4.  Master  and  Servant  (f  318*)— Injuries 
TO  XiiiKD  I'ebson— "Indbpbmdemt  Contrac- 
tor." 

In  order  to  constitute  one  an  independent 
contractor,  he  must  have  control  of  the  manner 
in  which  the  contract  work  is  done,  and  be  re- 
sponsible only  for  the  results  of  the  work,  and 
he  is  not  an  independent  contractor,  but  is  a 
servant,  if  his  employer  retains  a  right  to  di- 
rect the  manner  in  which  the  work  shall  be 
done. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1257, 1268;  Dec  Dig.  i 
318.* 

For  other  definitions,  see  Words  and  Pbtaaes, 
ToL  4,  pp.  3642,  3543;   voL  &,  p.  768&] 

B.  Master  and  Servant  (i  318*)— Injubies 
to  Third  Persons— Independent  Contrac- 
tor. 

When  defendant's  wagon  collided  with 
plaintifiTs  automobile  it  was  loaded  with  timbers 
belonging  to  defendant  but  was  driven  by  a 
teamster  whom  defendant  bad  employed  to  haul 
the  timhers  to  a  town  for  a  certain  sum  by  us- 
ing defendant's  wagon  and  the  teamster's  horses; 
the  latter's  wagon  being  too  small.  Defendant 
went  with  the  teamster,  and  helped  load  the 
timbers,  and  rode  with  him  a  part  of  the  way, 
and  only  left  the  wagon  after  dark,  and  person- 
ally procured  a  white  light,  and  assisted  in 
placing  it  on  the  wagon.  HM,  that  the  team- 
ster was  not  an  independent  contractor,  bat  was 
defendant's  employ^  so  that  defendant  was  re- 
sponsible for  failnre  to  have  a  red  light  on  the 
wagon  as  required  by  ordinance. 

(Bid.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  U  1267.  1258;  Dec  Dig.  i 
8ia*J 

Appeal  from  Superior  Court,  hot  Angeles 
County;  B.  T.  Zook,  Judge. 

Action  by  John  F.  Connell  against  Forrest 
J.  Harris  and  others.  From  a  Judgment  for 
plaintlfT,  and  an  order  doiying  a  motion  for  a 
new  trlaX  defendants  uppeal.    Affirmed. 


Kendrlck  &  Ardis,  of  Lob  Angeles,  for  ap- 
pellants. R.  h.  Horton,  of  Los  Angeles,  for 
respondent 

CONRBT,  P.  J.  The  defendants  appeal 
from  'the  judgment,  and  from  an  order  deny- 
ing their  motion  for  a  new  trial. 

The  plaintiff  brought  this  action  to  recover 
damages  fpr  injuries  caused  to  his  automobile 
in  a  collision  with  the  rear  end  of  a  wagon 
belonging  to  defendants.  The  collision  oc- 
curred at  night  on  the  Washington  street 
boulevard  in  the  county  of  Los  Angeles  while 
both  vehides  were  going  westerly  from  Los 
Angeles  and  towards  Santa  Monica.  The 
wagon  of  the  defendants,  loaded  with  heavy 
timbers,  carried  no  light,  except  a  white  light 
attached  to  said  timbers.  According  to  the 
allegations  of  the  complaint,  which  are  not 
denied  in  the  answer  of  the  defendants,  an 
ordinance  of  the  county  of  Los  Angeles  in 
force  at  the  time  of  the  accident  provided 
that  it  was  unlawful  for  any  person  to  drive 
any  vehicle  upon  any  highway  or  public  place 
during  the  period  from  one  hour  after  sunset 
to  one  hour  before  sunrise,  without  having  at- 
tached to  the  left  side  of  such  vehicle  "a  lamp 
showing  a  white  light  visible  in  the  direction 
towards  which  said  vehicle  is  proceeding  and 
a  red  light  visible  in  the  reverse  direction,  or 
unless  there  is  attached  to  the  front  of  such 
vehicle  a  lamp  showing  a  white  light  visible 
In  the  direction  towards  which  said  vehicle  is 
proceeding  and  also  a  lamp  attached  to  the 
rear  of  said  vehicle  showing  a  red  light  visible 
in  the  reverse  direction." 

It  is  alleged  in  the  complaint  that  the  de- 
fendants at  said  time  did  not  have  "any  light 
of  any  kind  or  diaracter  upon  the  rear  part 
or  portion  of  said  wagon  as  required  by  a  cer- 
tain ordinance  of  the  county  of  Los  Angeles 
berdnafter  referred  to,  by  reason  of  which 
negligence  on  the  part  of  said  defendant"  the 
injuries  described  were  caused.  The  evidence 
shows  that  the  plaintiff's  driver  was  misled 
by  the  white  light  on  the  rear  of  the  wagon 
of  the  defendants,  as  well  as  by  the  absence 
of  any  red  light  According  to  the  ordinance^ 
a  white  light  indicated  an  approaching  vehi- 
cle; whereas,  a  red  light  would  have  truly 
indicated  that  the  vehicle  was  moving  wester- 
ly. This  was  especially  important,  not  only  as 
showing  the  direction  in  which  the  wagon 
was  moving,  but  also  as  indicating  which 
side  of  the  road  It  was  entitled  to  use. 

The  wagon  was  the  property  of  defendants; 
but  they  denied  that  at  the  time  of  the  colli- 
sion it  was  in  their  posaesslon  or  under  their 
controL  They  had  bou(^t  these  timbers  In  Los 
Angeles.  Then  they  had  approached  one  Oli- 
vares,  a  teamster,  and  agreed  with  him  that 
he  should  haul  the  ttmbers  to  Santa  Monica 
for  $6.  As  the  wagon  of  Oiivares  was  too 
small  to  properly  carry  the  timbers,  a  larger 
wagon  of  the  defendants  was  used,  together 
with  the  horses  of  Oiivares.    The  defendant 
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Albert  Harris  went  with  Olivares,  and  show- 
ed blm  the  way  to  the  yards  where  the  tim- 
bers were,  and  helped  to  load  them,  and  then 
rode  with  Ollvares  for  some  distance  out 
Washington  street.  Ollvares  testified  as  fol- 
lows: "Harris  rode  a  ways,  then  took-  the 
car  and  went  home.  When  he  left  he  told  me 
to  take  the  timbers  home,  and  I  took  them 
there  because  he  told  me  so."  Harris  and 
Ollvares  acted  together  in  procuring  the 
white  light  lantern,  and  fastening  it  to  the 
timbers. 

Counsel  for  defendants,  after  first  arguing 
that  there  is  not  in  the  complaint  any  sa£B- 
cient  allegation  of  negligence,  next  contend 
that,  if  the  alleged  failure  to  have  such  lights 
as  were  required  by  the  ordinance  did  consti- 
tute negligence,  the  proof  tailed  because  the 
plaintitC  did  not  Introduce  any  evidence  of  the 
existence  of  the  ordinance.  To  this  the  plain- 
tiff's counsel  responds  that  the  pleading  of 
the  ordinance  was  a  material  part  of  his 
cause  of  action,  and  that  In  the  absence  of  an 
issue  raised  by  .denial  it  was  not  necessary  to 
offer  evidence  to  prove  the  ordinance.  It  Is  a 
fact  that  the  answer  on  file  contains  no  denial 
of  the  existence  of  the  ordinance.  On  this 
part  of  their  case  the  defendants  rely  on  the 
decision  in  Cragg  v.  Los  Angeles  Trust  Co., 
154  Cal.  663,  669,  98  Pac.  1063,  16  Ann.  Cas. 
1061.  In  that  case  the  plaintiff,  having  been 
injured  In  an  elevator  belonging  to  defendant 
company,  charged  the  defendant  with  negli- 
gence In  having  placed  said  elevator  in  charge 
of  an  Incompetent  employe.  The  complaint 
did  not  plead  the  existence  of  any  ordinance; 
but  the  plaintiff  introduced  in  evidence  a  cer- 
tain ordinance  of  the  city  of  Los  Angeles 
making  it  unlawful  for  any  one  to  operate 
any  such  elevator  as  that  of  the  defendant, 
unless  licensed  to  do  so;  and  also  proved  that 
the  boy  in  charge  of  the  elevator  was  not  li- 
censed. In  the  decision  above  mentioned  the 
Supreme  Court,  in  ruling  that  the  ordinance 
was  properly  admitted  in  evidence,  said: 
"The  cause  of  action  here  alleged  was  not  a 
violation  of  the  ordinance,  but  the  negligence 
of  the  defendant,  and  the  ordinance  was 
simply  evidence  offered  to  show  such  negli- 
gence. Under  our  system  of  pleading,  it  Is 
both  unnecessary  and  Improper  to  plead  the 
evidence  relied  on  to  establish  the  ultimate 
facts  essential  to  a  cause  of  action."  It  was 
further  stated,  following  a  Missouri  decision, 
that,  where  the  suit  is  based  on  an  ordinance, 
it  should  be  pleaded,  but  that,  where  the  ordi- 
nance is  merely  sought  to  be  introduced  as 
an  evidentiary  fact,  it  need  not  be  pleaded, 
since  it  is  necessary  to  plead  only  the  ulti- 
mate and  substantial  facts  necessary  to  state 
the  cause  of  action.  The  court  further  saya: 
"Some  .of  tlie  cases  cited  by  counsel  for  de- 
fendant were  cases  where  it  was  not  at- 
tempted to  allege  any  negligence  other  than 
the  violation  of  an  ordinance,  and  the  ordi- 
nance was  not  well  pleaded.  If  the  allega- 
tion as  to  the  ordinance  was  stricken  out. 


nothing  remained  to  show  negUgenca  Of 
these.  Lake  Erie  &  W.  R.  Co.  v.  Mikesell,  23 
Ind.  App.  395,  65  N.  E.  488,  is  an  example.  In 
such  cases  it  Is  held  that  the  ordinance  must 
be  properly  pleaded,  and  that  the  complaint 
should  also  aver  that  the  ordinance  was  in 
force  at  the  time  of  the  occurrence  of  the  act 
complained  of.  Such  ruling  does  not  appear 
to  us  to  be  inconsistent  with  our  conclusion.'' 
The  Indiana  case  was  one  where  the  defend- 
ant was  charged  with  negligence  in  running 
its  train  in  a  manner  constituting  a  violation 
of  an  ordinance  passed  some  eight  years  be- 
fore. It  was  held  that  the  complaint  was  de- 
fective, in  that  it  did  not  show  that  the  ordi- 
nance was  In  force  at  the  time  of  the  accident 
there  in  question.  It  was  taken  for  granted, 
however,  that  negligence  can  be  pleaded  as 
consisting  in  the  violation  of  an  existing  or- 
dinance where  such  negligence  was  a  proxi- 
mate cause  of  the  injury. 

[1,  2]  Our  attention  has  not  been  called  to 
any  decision  other  than  Cragg  v.  Los  Angeles 
Trust  Co.,  supra,  as  authority  for  the  propo- 
sition that  negligence  cannot  be  specially 
predicated  upon  the  violation  of  an  ordinance, 
and  we  see  no  substantial  reason  why  it  may 
not  be  done.  Our  conclusion  is  that  the  fail- 
ure of  defendants  to  deny  the  existence  of 
said  ordinance  admitted  the  fact  of  its  ex- 
istence, and  evidence  thereof  was  not  neces- 
sary. It  may  be  noted  here  that  the  com- 
plaint in  this  action  spedflcally  alleges  that 
said  ordinance  was  in  full  force  and  effect  at 
the  time  of  the  accident  "It  is  the  settled 
rule  In  this  state  under  the  doctrine  of  Cali- 
fornia cases  above  cited  that  the  violator  of  a 
local  ordinance  Is  guilty  of  negligence  per  se 
if  such  violation  contributes  proximately  to 
the  accident"  Stein  v.  United  Railroads,  159 
Cal.  368,  372, 113  Pac.  663.  665. 

[3,4]  The  defendanU  contend  that  tliey 
were  not  in  possession  of  the  wagon  or  tim- 
bers at  the  time  the  injuries  to  plalntUTs 
automobile  were  received.  We  concede  the 
general  doctrine  stated  by  defendants'  coun- 
sel, that  the  owner  of  property  is  not  respton- 
slble  fpr  negligence  in  the  use  of  that  prop- 
erty by  an  independent  contractor  to  whose 
possession  it  has  been  surrendered  for  some 
lawful  purpose.  In  order  to  constitute  sacta 
third  person  an  independent  contractor.  It  la 
necessary  that  he  shall  have  control  of  the 
manner  in  which  the  contract  work  shall  be 
done,  and  be  responsible  only  for  the  results 
of  the  work.  If  the  employer  retains  the 
right  to  direct  the  manner  In  which  the  work 
shall  be  done,  the  employed  person  becomes 
his  servant,  and  the  employer  remains  re- 
sponsible for  negligence  of  the  servant 

[f]  Upon  the  facts  above  stated  we  oon- 
clude  that  the  defendants,  after  making  their 
contract  with  Ollvares,  retained  some  control 
over  the  manner  In  which  he  should  do  the 
work.  Albert  Harris  went  with  the  driver, 
and  directed  in  which  way  he  should  go  to 
the  yard.    He  personally  took  part  in  placing 
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the  tlnibers  on  the  wagon.  He  wbb  still  rid- 
ing on  the  wagon  after  It  waa  started  tor 
Santa  Monica,  and  after  the  night  was  so  far 
advanced  that  a  light  became  necessary.  He 
personally  procured  the  white  light,  and  as- 
sisted in  placing  it  on  the  wagon.  The  mere 
fa^  that  he  left  the  wagon,  and  told  OUvares 
to  drive  on  to  Santa  Monica  alone,  Is  not  suf- 
ficient to  relieve  the  defendants  from  their 
responsibility.  A  similar  question  arose  In 
Majors  V.  Ck>nnor,  162  CaL  131,  121  Pac.  371, 
where  the  Supreme  Court  said :  "Even  If  the 
agreement  as  originally  made  could  be  con- 
sidered as  one  whereby  Majors  became  an 
Independent  contractor,  nevertheless  Connor, 
by  assomiag  to  direct  the  work  'either  person- 
ally or  through  his  foreman,  took  the  reepon- 
sibiUly  upon  himself  and  his  codefendant 
which  might  have  rested  otherwise  upon 
plaintiff."  And  the  court  cites  1  Thompson 
on  Negligence,  $  658,  where  that  author  says: 
"If  the  proprietor  Interferes  with  the  work 
of  the  contractor,  and  directs  a  particular 
thing  to  be  done,  from  which  injury  results, 
obviously  he  will  be  liable,  for  it  is  his  own 
personal  act" 

Finally,  the  superior  court  found  upon  the 
evidence  that  the  violation  of  the  alleged  or- 
dinance was  the  proximate  cause  of  the  In- 
Jury  In  this  case,  and  that  the  Injuries  were 
not  caused  by  the  negligence  of  plaintiff.  We 
think  the  evidence  adequately  supports  those 
findings. 

The  Judgment  and  the  order  denying  a  new 
trial  are  afBrmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


<S  Cat.  A.  526) 
NEUHART  T.  GEORGE  K.  POKTEB  CO. 

(Civ.  1438.) 

{District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Dec.  17,  1913.     Rehearing  Denied 
by  Supreme  Court  Feb.  13,  1914.) 

1,  COBPOKATIOKS    (i    399*)    —    OlTIOTBB— Au- 
THOBITT  OF  GbREBAI.  MANAOBB. 

In  view  of  Civ.  Code,  |  2317,  defining  os- 
tensible authority  as  that  which  a  principal  in- 
tentionally or  negligently  allows  a  third  person 
to  believe  the  agent  to  possess,  and  section 
2319  giving  an  agent  authority  to  do  eyery- 
thing  usual  in  the  ordinary  course  of  business  af- 
fecting his  agency,  a  general  manager  of  a  cor- 
poration has  express  authority  to  do  those  things 
which  are  customary  in  the  transaction  of  its 
business,  and  may  have  ostensible  authority  to 
do  other  things  which  the  corporation  by  a 
course  of  conduct  holds  him  out  as  possessing. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  |f  1688,  1602-1610;  Dec.  Dig.  I 
399.*] 

2.  Bbokebs  (I  49*)— Pebformanok  bt  Own- 

BB— ACCEPTANCK  OF  OFFICE. 

Where  plaintiff  did  not  obtain  an  offer,  as 
required,  of  $205,000  for  defendant's  bonds,  for 
which  plaintiff  undertook  to  find  a  purchaser, 
and  defendant's  manager,  in  response  to  plain- 
tiff's offer  of  $200,000  from  a  proposed  purchas- 
er, whose  name  plaintiff  did  not  disclose,  merely 
stated,   "Let  us  go  to  the  bank  and  see  how 


much  we  owe,"  there  was  no  acceptance  of  the 
offer  made  by  plaintiff,  so  that  he  cannot  claim 
commissions;  plaintiff  never  having  obtained  a 
binding  contract  from  the  proposed  purchaser 
which  he  could  present  to  dnendant  as  an  offer. 
[Ed.  Note.— For  other  cases,  see  Brokers.  Cent. 
Dig.  tf  70-72;    Dec.  Di«.  i  49.*1 

3.    BBOKCBS     ({     49*)     —     AUTHOBITT     OF    COB- 
POBATE  OfFICBBS — SALB  OF   BONDS. 

A  Statement  in  an  affidavit  by  a  president 
of  a  corporation,  which  plaintiff  claimed  agreed 
to  pay  him  a  commission  for  procuring  a  pur- 
cliaser  for  its  bonds,  made  in  a  suit  to  enjoin  a 
sale  of  the  bonds,  that  an  offer  for  the  bonds  of 
$200,000  had  been  obtained  which  it  was  desir- 
able to  accept  would  not  be  binding  upon  the 
corporation  as  an  acceptance  of  the  offer  to  take 
the  bonds  for  $200,000,  the  affidavit  not  show- 
ing that  the  directors  would  have  accepted  the 
offer. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  a  70-72 ;    Dec.  Dig.  |  49.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Z.  B.  West,  Judge. 

Action  by  Daniel  Neuhart  against  the 
George  K.  Porter  Company.  From  a  Judg- 
ment for  plaintifC  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

Louis  P.  Boardman,  of  San  Francisco,  and 
Ward  Chapman,  of  Los  Angeles,  for  appel- 
lant. Carter,  Kirby  &  Henderson,  of  Los 
Angeles,  for  respondent 

JAMBS,  J.  Plaintiff  aUeged  In  his  com- 
plaint that  on  or  about  the  26th  day  of  No- 
vember, 1900,  he  was  employed  by  the  de- 
fendant to  obtain  a  purchaser  for  certain  cor- 
porate bonds  and  stock  and  to  negotiate  a 
sale  thereof,  subject  to  defendant's  approval, 
for  which  It  was  agreed  he  was  to  receive  a 
comnoisslon  of  1  per  cent  on  the  amount  of 
the  sale.  He  alleged  further  that  he  did  ol>- 
tain  a  purchaser  who  was  ready,  able,  and 
wllUng  to  pay  the  sum  of  $200,000  for  the 
said  stock  and  bonds,  and  that  the  defendant 
agreed  to  accept  the  offer  and  to  consummate 
the  sale,  but  that  it  subsequently  refused  so 
to  do,  and  sold  the  property  to  persons  other 
than  the  proposed  purchasers  alleged  to  have 
been  secured  by  plaintiff.  Defendant  ad- 
mitted by  its  answer  that  one  of  its  officers 
had  agreed  with  the  plaintiff  that.  If  a  sale 
of  the  stock  and  bonds  was  made  to  a  buyer 
found  by  plaintiff  for  a  price  satisfactory  to 
defendant,  a  commission  of  1  per  cent  would 
be  paid,  and  admitted  that  the  plaintiff  had 
informed  said  officer  that  he  had  a'  purchaser 
who  was  able,  ready,  and  wllUng  to  pay  the 
sum  of  $200,000  for  the  stock  and  bonds.  It 
was  denied  that  this  offer  was  ever  accepted, 
and  it  was  denied  that  plaintiff  did  procure 
a  proposed  purchaser  who  was  ready,  able, 
and  willing  to  pay  the  price  mentioned.  The 
answer  contained  other  matter  of  defense  not 
necessary  to  be  here  stated.  Upon  trial  being 
had.  Judgment  was  rendered  in  faror  of 
plaintiff,  and  a  motion  for  a  new  trial  was 
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tliercdfter  denied.  Defendant  has  appealed 
from  the  Jadgment  and  from  the  order  deny- 
ing its  motion  for  a  new  trial. 

A  determination  of  this  appeal  rests  large- 
ly upon  the  solution  of  two  questions,  to  wit: 
First,  whether  the  general  manager  of  de- 
fendant corporation  had  authority  to  bind  the 
corporation  in  the  matter  of  the  sale  of  the 
stock  and  bonds  in  question ;  second,  wheth- 
er, conceding  that  such  authority  existed, 
the  corporation  did  through  such  ofScer  ac- 
cept the  proposal  made  to  It  through  plain- 
tiff for  the  sale  of  the  stock  and  bonds  at  the 
price  of  $200,000.  It  appears  reasonably 
clear  from  all  the  evidence  that  the  defend-, 
ant  was  a  corporation  organized  for  the  pur- 
pose of  more  conveniently  handling  the  prop- 
erty of  the  George  K.  Porter  estate^  which 
consisted  largely  of  agricultural  lands.  This 
corporation  was  organized  by  George  K. 
Porter  during  his  lifetime,  and  the  capital 
stock  of  the  same  was  apportioned  In  eqnal 
shares  among  his  wife  and  two  children. 
After  his  death,  his  widow  married  Fred  L. 
Boruff,  who  at  the  time  of  the  transaction 
bad  with  plaintiff  was  the  secretary  and 
general  manager  of  the  defendant  corpora- 
tion. The  defendant,  in  addition  to  its  direct 
ownership  in  lands,  possessed  177  bonds 
of  the  San  Fernando  Mission  Land  Company 
and  also  1,000  shares  of  stock  of  the  latter 
corporation.  On  the  26th  of  August,  1909, 
at  a  meeting  of  the  board  of  directors,  a  reso- 
lution was  adopted  which  provided  in  part 
as  follows:  "Resolved,  that  Fred  L.  Boruff, 
the  manager  of  the  company,  is  hereby  au- 
thorized and  directed  to  pot  all  the  alleged 
properties  of  this  company,  with  the  excep- 
tion of  the  home  place,  and  improvements 
thereon,  together  with  the  orchards  and 
premises  surrounding  the  same,  comprising 
about  100  acres  of  land,  upon  the  market  for 
sale  upon  the  most  advantageous  terms  pos- 
sible ;  and  he  is  for  that  purpose  authorized 
to  employ  agents  to  enter  Into  negotiations 
with  any  prospective  buyers  and  obtain  such 
propositions  as  he  can,  both  for  the  sale  of 
said  ranch  property  and  also  for  the  stock 
and  bonds  of  the  San  Fernando  Mission  Land 
Company,  and  submit  such  offers  or  proposi- 
tions to  the  board  of  directors;  and  if  a  satis- 
factory proposition  for  the  sale  of  any  of  said 
property  is  obtained,  the  president  and  secre- 
tary are  authorized  to  consummate  the  same 
and  to  execute  the  papers  necessary  there- 
for." It  was  pursuant  to  this  authority  that 
Mr.  Boruff,  the  general  manager,  negotiated 
with  plaintiff  for  the  purpose  of  selling  the 
stock  and  bonds. 

Plaintiff  In  his  testimony  stated  that  the 
price  first  set  by  Mr.  Boruff  was  the  sum  of 
1250,000  for  the  stock  and  bonds,  and  that, 
upon  he  (plaintiff)  remarking  that  he  could 
not  get  that  price,  "Mr.  Boruff  thought  he 
would  take  $230,000,  and  I  told  him  that  was 
Impossible ;  that  we  could  not  get  that  price 
for  the  property.     Then  Mr.  Boruff  and  I 


had  several  interviews,  I  can't  Just  tdl  bow 
many.  •  •  •  Finally  Mr.  Boruff  sptdce 
about  be  would  take  $215,000.  *  •  •  He 
said  if  I  would  sell  them  for  $215,000  he 
would  Increase  my  commission.  I  told  him 
'No';  that  that  was  not  the  question  that  came 
In;  the  qnestlon  was  for  him  to  put  a  price 
that  I  could  deliver  the  bonds.  He  then  final- 
ly spoke  of  $210,000.  I  then  went  back  to 
Mr.  Brand  and  told  him  that  I  had  an  offer. 
that  I  could  deliver  the  goods  for  $210,000 
and  I  believe  he  then  made  the  offer  of  $200,- 
000  for  the  property,  both  the  stock  and  the 
bonds.  Then  I  went  to  Mr.  Boruff  and  told 
him,  and  finally  Mr.  Boruff  agreed  to  take 
$205,000,  and.  if  I  got  that  throogta,  he  would 
still  Increase  my  commission;  I  told  him 
'No,'  the  regular  commission  was  1  per  'cent. 
*  *  *  I  went  to  Mr.  Brand  again,  and  he 
refused  to  give  them  any  more.  •  *  •  I 
then  went  down  to  Mr.  Boruff.  •  ♦  •  We 
discussed  it  pro  and  con,  and  finally  be  says: 
'Come  on,  let  us  go  down  to  the  bank  and 
see  bow  much  we  owe  on  it' — down  to  tbe 
Security  Savings  Bank."  The  stock  and 
bonds  had  previously,  and  during  the  life- 
time of  George  K.  Porter,  been  pledged  as 
collateral  security  fDr  a  large  loan  with  the 
bank  named.  The  plaintiff  testified  that 
after  he  and  Boruff  readied  the  bank  tbe 
interest  due  on  the  loan  was  calculated,  and 
that  Mr.  Boruff  asked  the  president  of  the 
bank  to  deliver  the  stock  and  bonds  to  a  cei^ 
tain  trust  company,  and  which  tbe  president 
refused  to  do  nntU  he  had  consulted  his  at- 
torney, for  the  reason  that  he  understood 
that  there  was  an  interest  of  a  minor  In  the 
stock  and  bonds  about  which  some  question 
had  been  suggested.  Plaintiff  narrated  how 
talk  had  followed  between  himself,  Mr.  Bor- 
uff's  attpmey,  the  attorney  for  tbe  bank,  and 
the  attorney  for  the  minor.  The  result  was 
that,  in  the  course  of  two  or  three  days,  an 
action  was  brought  on  behalf  of  the  minor 
and  the  other  child  of  George  K.  Porter,  who 
was  then  of  age,  in  which  action  an  injunc^ 
tlon  was  secured  which  restrained  the  cor- 
poration from  making  any  sale  of  the  stock 
and  bonds.  Within  about  30  days  the  injnnc- 
tlonal  order  was  modified  and  a  sale  of  the 
stock  and  bonds  was  made  for  a  sum  which 
netted  the  corporation  $200,000,  the  purdias- 
ers  not  being  the  ones  vrith  whom  plaintiff 
had  had  his  negotiations.  Plaintiff  made  no 
claim  that  Mr.  Boruff  had  in  words  agreed 
to  accept  less  than  $205,000  for  the  stock  and 
bonds,  and  he  also  admitted  that  he  had  re- 
fused to  Inform  Boruff  as  to  who  his  prospec- 
tive purchaser  was.  His  counsel  argue  that 
the  action  of  Boruff  when  the  offer  of  $200,- 
000  was  communicated  to  him  by  plalntlS 
amounted  to  an  acceptance  of  the  offer. 

First  taldng  up  the  question  of  the  au- 
thority of  the  general  manager  to  bind  the 
corporation:  Plaintiff  made  no  statement 
In  his  testimony  that  any  representationa 
were  made  by  Boruff  as  to  the  powers  which 
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be  possessed  respecting  tlie  bnslness  of  tbe 
oorporatlon;  he  did  not  even  state  that  he 
knew  that  Boruff  was  the  general  manager 
of  defendant  company.  Throughout  his  testi- 
mony he  referred  to  Mm  simply  as  "Mr. 
Borufl."  He  made  no  claim  of  knowledge. of 
any  transactions  had  prior  to  that  time 
wherein  similar  negotiations  had  been  con- 
summated by  tbe  general  manager  without 
protest  from  tbe  corporation,  and  be  made  no 
showing  that  tbe  general  business  of  tbe  cor- 
poration comprehended  the  sale  or  transfer  of 
stock  and  bonds  possessed  by  It  In  fact,  It  may 
be  said.  Judging  by  tbe  contents  of  tbe  affidavit 
filed  by  the  president  of  tbe  corporation  In 
the  Injunction  suit  matter,  that  tbe  chief  and 
ordinary  business  of  the  corporation  was  to 
control,  manage,  and  operate  its  agricultural 
lands.  It  seems  that  the  debtors  of  the  cor- 
poration to  whom  large  sums  were  owing 
bad  pressed  for  payment,  and  the  corporation 
ha4  found  it  necessary  to  dispose  of  Its  prin- 
cipal properties  In  order  to  satisfy  these 
creditors.  There  was  owing  to  tbe  bank 
which  held  tbe  stock  and  bonds  as  collateral 
security  a  sum  of  money  In  excess  of  $100,- 
000.  In  the  resolution  from  which  quotation 
has  been  made,  and  in  tbe  preliminary  por- 
tion thereof,  there  was  set  forth  the  reasons 
why  a  sale  of  the  property  was  desired  to 
be  made. 

[1]  A  general  manager  of  a  corporation  has 
express  authority  to  do  those  things  only 
which  are  ordinarily  customary  and  usual 
in  the  transaction  of  its  business.  He  may 
baye  also  ostensible  authority  to  do  other 
things  which  tbe  corporation  by  a  course  of 
conduct  may  bold  him  out  as  being  possessed 
'Of,  but  that  condition  Is  not  shown  in  this 
case,  as  has  been  before  noted.  Sections 
2317,  2319,  Civ.  Code ;  Thompson  on  Corpora- 
Uons  (2d  Ed.)  vol.  2,  |  1690  et  seg.  It  has 
been  held  In  this  state  that  the  president  of  a 
corporation  has  no  power  merely  by  virtue 
of  bis  office  to  buy  and  sell  tbe  property  qf 
the  corporation.  Black  ▼.  Harrison  Home 
Co.,  156  Cal.  121,  99  Pac.  484;  Alta  SUver  M. 
Co.  ▼.  Mining  Co.,  78  CaL  629,  21  Paa  378; 
Northwestern  Packing  Co.  t.  Whitney  et  aL, 
S  Cal.  App.  106,  89  Pac.  9Sl. 

[2]  In  considering  whether  there  bad  beoi 
an  acceptance  by  Boruff  of  tbe  offer  made  by 
plaintiff,  there  is  another  fact  which  Is  en- 
titled to  emphasis,  and  that  Is  that  tbe 
plaintiff  at  no  time  procured  an  offer  of  the 
price  which  Boruff  stated  to  blm  be  desired 


should  be  secured  for  the  sto<^  and  bonds. 
In  tbe  complaint  of  plaintiff,  it  was  admitted 
that  he  was  not  employed  to  obtain  a  pur- 
chaser at  a  price  fixed,  but  such  a  price  as 
would  be  satisfactory  to  bis  employer.  In 
his  testimony  he  admitted  that  be  never  did 
obtain  an  offer  for  a  price  of  any  amount 
such  as  was  named  by  Borufl,  as  the  least 
price  named  by  tbe  latter  was  the  sum  of 
$205,000.  Bomff's  response  to  tbe  offer  of 
$200,000  was:  "Let  us  go  to  tbe  bank  and  see 
bow  much  we  ow&"  Plaintiff  never  did  pro- 
duce bis  purchaser  before  Borufl,  nor  did  be 
procure  any  deposit  of  money  on  account^  of 
tbe  purchase  price,  and  be  refused  to  tell  bla 
employer  who  the  proposed  purchaser  was. 
He  never  obtained  a  binding  contract  from 
his  proiMsed  purchaser,  and  therefore  could 
not  present  to  bis  employer  an  offer  of  con- 
tract which,  upon  acceptance,  would  have 
been  binding  upon  the  vendee.  Under  these 
circumstances,  the  evidence  did  not  Justify 
the  trial  Judge  In  determining  that  there 
bad  been  an  acceptance,  even  by  Boruff,  of 
the  offer  alleged  to  have  been  procured  by  the 
plain  tiff. 

[3]  The  claim  Is  made  that,  because  in  the 
affidavit  of  Kate  O.  Boruff,  the  president  of 
tbe  corporation,  which  affidavit  was  filed  In 
the  Injunction  suit,  tbe  affiant  set  out  that 
an  offer  for  the  stock  and  bonds  of  $200,000 
had  been  obtained  wblch.lt  was  desirable  to 
accept,  such  admission  showed  an  acceptance 
by  the  corporation  of  tbe  offer  of  plaintiffs 
dlent,  and  amounted  to  a  waiver  of  any  duty 
resting  upon  plaintiff  to  produce  a  binding 
offer  from  his  proposed  purchase,  or  to  pro- 
duce  blm  before  tbe  other  contracting  par- 
ties. Tbe  statements  made  by  Kate  C.  Boruff 
In  her  affidavit,  if  they  could  be  given  the  ef- 
fect which  respondent  claims  for  them,  could 
not  be  binding  upon  the  corporation.  She 
did  not  set  out  In  her  affidavit  that  tbe  direc- 
tors bad  accepted  tbe  offer,  or  that  they  had 
moved  in  that  direction  and  would  have  con- 
summated such  act,  except  for  tbe  Interfer- 
ence made  by  the  injunctional  order.  On  all 
of  these  points  It  seems  that  the  plaintiff 
failed  to  sustain  his  burden  by  tbe  proof  of- 
fered, and  that  tbe  findings  of  the  trial  Judge 
In  his  favor  are  without  sufficient  support  in 
the  evidence. 

Tor  the  reasons  given,  the  Judgment  and 
order  are  reversed. 

We  concur:  CONBBT,  P.  J. ;  SHAW,  J. 
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(23  Cal.  A.  S98) 

VEajJTBB  v.  TISCOBNIA  «t  aL 
(Civ.  1281.) 

(District  Court  of  Appeal,  rirst  Dlatrict,  Cal- 
ifornia.   Dec.  30.  1913.) 

1.  Partition   (j  80*)— Actions— Siwpicibwot 
or  Evidence. 

In  partition  in  which  defendant  claimed 
an  allowance  for  ImprovementB,  eTidence  held 
not  to  sustain  a  finding  that  defendant  was 
only  entitled  to  an  allowance  of  one-half  of 
$1(10,  spent  in  leveling  a  part  of  the  land,  and 
was  not  entitled  to  any  allowance  for  expendi- 
tures in  constructing  a  bulkhead. 

[EM.   Note.— For  other   cases,   see    Partition, 
Cent  Dig.  If  246,  251 ;    Dec.  Dig.  |  89.  •] 

2.  Partition    (5    89*)— Incidkntal   Rklibit— 
Pkoof— Failure  to  Produce  Evidencb. 

Where,  in  partition,  defendant  claimed  for 
expenditures  of  $1,000  in  constructing  a  bulk- 
head, and  $500  in  leveling  the  land,  plaintiff's 
failure  to  produce  evidence  contradicting  such 
expenditures,  as  could  readily  have  been  done,  if 
plaintiff's  evidence  was  false,  he  merely  testify- 
ing that  he  could  hare  leveled  the  land  in  a  week 
with  five  men,  and  built  the  bulkhead  in  less 
than  a  week  with  seven  or  eight  men,  will  be 
taken  as  confirmatory  of  defendant's  evidence 
as  to  his  expenditures. 

[Ed.   Note.— For   other   cases,    see   Partition, 
Cent.  Dig.  §§  246,  251 ;    Dec.  Dig.  |  80.*] 

3.  Pabtition    ({   89*)— Incidental   Eelief— 
Proof- Evidence. 

Plaintiff's  general  statement,  in  partition 
in  which  defendant  claimed  to  have  expended 
$500  in  leveling  the  land,  and  $1,000  in  con- 
structing a  bulkhead  to  make  it  rentable,  that 
he  could  have  leveled  the  land  in  a  week  with 
five  men,  and  constructed  the  bulkhead  in  leas 
than  a  week  with  seven  or  eight  men,  did  not 
create  a  material  conflict  of  evidence  on  the 
question  so  as  to  sustain  a  finding  for  plaintiff 
thereon,  under  the  rule  making  a  finding  on  con- 
flicting evidence  conclusive. 

[Ed.   Note.— For   other   cases,   see   Partition, 
Cent  Dig.  |f  246,  251;    Dec.  Dig.  i  89.*] 

4.  Paetitioh   (J  86*)— Ikcidentai.  Belibi<— 
<Xaim  fob  Iupbovehents. 

While  at  common'  law  a  tenant  in  common 
could  not  claim  contribution  in  an  action  at 
law  for  necessary  improvements  made  upon  the 
common  property  without  the  cotenant  s  con- 
sent, in  partition,  a  court  of  equity  would  take 
such  improvements  into  consideration,  and 
award  the  cotenant  in  possession  equitable  com- 
pensation therefor,  leaving  only  the  realty  with- 
out the  improvements  to  be  divided. 

[Ed.    Note.— For   other   cases,   see   Partition, 
Cent  Dig.  {{  236-245;   Dec.  Dig.  i  85.*] 

5.  Pabtition  (J  85*)  —  Partition  Between 

COTENAHTS  — AlXOWANCE        FOR        IlCFROVE- 
UBNT8. 

If  a  cotenant  has  in  good  faith,  without 
the  consent  of  the  other  tenant,  expended  mon- 
ey in  making  permanent  improvements  on  the 
common  property  which  were  necessary  to  its 
preservabon,  suitable  allowance  will  be  made 
to  him  upon  decreeing  partition,  especially  where 
the  other  tenant  enjoyed  the  increased  rentals 
resulting  therefrom. 

[Ed.   Note.— For   other   cases,   see   Partition, 
Cent  Dig.  H  236-246;   Dec  Dig.  f  85.*] 

6.  Partition   (|  85*)  —  Pabtition   Between 
Cotenants — Allowance  for  Improvements. 

Where,  in  partition,  it  appeared  that  de- 
fendant had  made  improvements  upon  the  com- 
mon property  which  were  necessary  to  its  pres- 
ervation, and  increased  its  rental  value,  plain- 
tiff should  have  been  required  to  elect  either 


to  contribute  equally  to  the  cost  of  the  improve- 
ments, or  relinquish  all  claim  to  a  part  of  the 
increased  rentals. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {{  236-245 ;    Dec.  Dig.  {  85.*] 

T.  Partition  (|  86*)— Allowance  fob  Im- 
provements—Relation OF  Landlord  ani> 
Tenant. 

Tenants  in  common  may  create  the  rela- 
tion of  landlord  and  tenant  between  themselves, 
and,  if  they  do,  improvements  by  a  cotenant  in 
possession  as  an  ordinary  tenant,  made  solely 
for  his  individual  purpose,  cannot  form  the 
hasis  of  a  claim  for  contribution  against  his  co- 
tenant  upon  partition. 

[E<d.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  «  236-245;    Dec.  Dig.  f  85.*1 

Appeal  from  Superior  (Tonrt,  Cltj  and 
Oounty  of  San  Francisco;  E2.  N.  Bector, 
Judge. 

Action  by  Stefano  Ventre  against  Antonio 
Tiscomia  and  others.  From  a  Judgment  foi 
plaintiff,  and  an  order  draiying  a  motion  for 
new  trial,  tbe  defendant  named  appeals.  Be- 
versed. 

Devoto,  Richardson  &  Devoto,  of  San  Fran- 
cisco, for  appellant  Sullivan  &  Sullivan  and 
Xheo.  J.  Boche^  all  of  San  Francisco,  for  re- 
spondent 


LENNON,  P.  J.  These  are  appeals  from  an 
interlocutory  decree,  and  from  an  order 
denying  a  new  trial  in  an  action  for  tlie  par- 
tition of  real  property,  in  which  the  plaintiff 
and  the  defendant  Tiscomia  as  tenants  in 
common  dalm  an  undivided  interest 

The  defendant  Tlscornia  answered,  and 
Joined  In  the  plaiiitlfTs  prayer  that  the  prop- 
erty be  partitioned  in  accordance  with  their 
respective  interests,  but  by  way  of  cross-com- 
plaint claimed  that  he  had  expended  certain 
sums  of  money  in  the  preservation  and  im- 
provement of  the  common  property,  for  wtalcb 
sums  he  sought  Judgment  ag:ainst  the  plaintiff 
as  an  incident  of  the  partition. 

The  plaintiff  answered,  and  denied  the  al- 
legations of  the  cross-complaint  concerning 
the  claim  for  moneys  expended  in  the  preser- 
vation and  improvement  of  the  property, 
and  in  that  behalf,  after  pleading  the  statute 
of  limitations  against  sudi  claim,  alleged  that 
whatever  moneys  said  defendant  had  expend- 
ed in  or  about  the  land  sought  to  be  parti- 
tioned were  expended  by  him  for  his  indi- 
vidual use  and  benefit,  and  not  for  the  com- 
mon benefit  of  plaintiff  and  said  defendant 

The  imdisputed  facts  of  the  case  as  dis- 
closed by  the  evidence  are  these:  The  land  in 
controversy,  consisting  of  some  12  or  13  acres, 
was  originally  purchased  by  the  plaintiff  and 
defendant  Tiscomia  as  tenants  in  common, 
and  occupied  by  them  as  copartners  in  the 
business  of  raising  vegetables  for  the  mailtet 
Upon  the  dissolution  of  the  partnership,  and 
for  several  years  thereafter,  Tiscomia  used 
and  occupied  the  entire  premises,  maintaining 
thereon  a  truck  garden,  for  which  use  and 
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occupation  he  paid  to  the  plaintiff  the  sum 
of  $25  per  month.  Finally  the  plaintiff  and 
Tlscornia  Joined  in  a  ten  years'  lease  to  the 
defendant  Lou  Hoy  of  several  acres  of  the 
common  -property  for  the  total  rental  of 
$7,200,  payable  at  the  rate  of  $60  per  month. 
Tiscomla,  during  the  time  he  was  in  the  ex- 
clusive use  and  occupation  of  the  common 
property,  made  certain  permanent  improve- 
ments thereon,  which  coilalsted  in  part  of  lev- 
eling the  acreage  leased  to  the  defendant  Lou 
Hoy,  and  erecting  and  maintaining  a  fence  in 
the  nature  of  a  bulkhead  some  2,000  feet  in 
length  for  the  purpose  of  preventing  the 
storm  waters  of  severe  winters  from  washing 
away  and  thereby  rendering  valueless  a  con- 
siderable portion  of  the  property.  The  leased 
land  prior  to  the  leveling  was  unimproved, 
and  yielded  no  profit  in  rent  or  otherwise. 
The  plaintiff  contributed  nothing  towards  the 
expense  of  this  improvement  and  preserva- 
tion of  the  common  property,  but  afterwards 
claimed  and  received  one-half  of  the  in- 
creased income.  It  was  an  admitted  fact  in 
the  case  that  Tlscornia,  for  the  use  and  occu- 
pation of  that  portion  of  the  common  proper- 
ty remaining  in  his  exclusive  possession  after 
the  execution  of  the  lease  of  the  defendant 
Lou  Hoy,  was  Indebted  to  the  plaintiff  in  the 
sum  of  $160,  and  that  at  the  time  of  the  com- 
mencement of  the  action  there  was  due  and 
unpJEild  to  the  plaintiff,  as  his  share  of  the 
rent  reserved  under  the  lease,  the  sum  of 
$300,  which  had  been  collected  and  retained 
by  Tlscornia. 

The  foregoing  facts  being  undisputed  or  ad- 
mitted, and  the  title  and  interests  of  the  re- 
spective parties,  together  with  the  necessity 
for  partition,  being  conceded,  the  only  con- 
troversy which  developed  upon  the  trial  relat- 
ed solely  to  the  question  as  to  whether  or  not 
the  Improvements  and  preservation  of  the 
property  as  made  by  Tiscomla  were  for  the 
common  benefit,  and  worth  the  sum  claimed 
to  have  been  expended  by  him  for  titiat 
purpose. 

The  trial  court,  upon  the  issue  relating  to 
the  Improvement  and  preservation  of  the 
property,  found  that  Tiscomla  had  expended 
$100  in  leveling  the  leased  portion  of  the 
land,  but  found  against  him  in  so  far  as  the 
construction  and  cost  of  the  fence  or  bulk- 
head were  concerned;  and,  after  deducting 
one-half  of  the  cost  of  leveling  from  the  sum 
admittedly  due  to  plaintiff.  Judgment  was  en- 
tered in  his  favor  for  the  sum  of  $400. 

[1]  Upon  this  phase  of  the  case  we  think 
the  findings  are  clearly  contrary  to  the  evi- 
dence. It  will  be  remembered,  as  previously 
pointed  out,  that  it  was  not  disputed  that 
Tlscornia  had  leveled  the  leased  portion  of 
the  land  and  erected  the  bulkhead.  His  testi- 
mony as  to  the  necessity  for  and  the  approxi- 
mate cost  of  these  improvements  Is  substan- 
tially as  follows:  Within  ten  years  preceding 
the  commencement  of  the  action  be  had  lev- 
eled from  time  to  time  four  or  five  acres  of 


the  partitioned  property.  Such  leveling  was 
necessary  to  prevent  small  streams  of  flood 
waters,  having  their  sources  In  a  cre^  which 
ran  through  the  property,  from  carrying 
away  the  soil.  Without  leveling  this  partic- 
ular piece  of  property  was  not  rentable;  but 
as  a  consequence  of  the  leveling  it  was  leased 
to  the  defendant  Lou  Hoy  for  a  term  of  ten 
years  at  the  monthly  rental  of  $60,  thereby 
and  to  that  extent  increasing  the  rental  value 
of  the  entire  tract.  The  leveling  occupied 
about  three  months'  time  in  aU,  and  cost  ap- 
proximately $500.  A  year  or  two  after  the 
dissolution  of  the  copartnership  the  construc- 
tion of  the  bulkhead  was  commenced,  and 
was  continued  piecemeal  from  time  to  time 
until  completed.  It  was  3  or  4  feet  high, 
2,000  feet  In  length,  and  cost  approximately 
$1,000.  In  Its  constmctlon  some  $500  worth 
of  material  was  used,  and  the  services  of 
from  seven  to  nine  men,  laborers  and  carpen- 
ters, were  needed  and  employed  at  odd  times, 
some  of  whom  were  paid  $4.50  per  day  and 
found,  and  others  at  the  rate  of  from  $30  to 
$50  per  month.  The  bulkhead  was  necessary 
to  protect  the  greater  part  of  the  entire  tract 
from  being  Inundated  and  partially  washed 
away  by  the  storm  waters  from  wet  winters. 

Plaintiff  contends  that  the  findings  fixing 
the  cost  of  leveling  the  leased  land,  and  re- 
fusing to  allow  anything  for  the  construction 
of  the  bulkhead,  are  Justified,  and  should  be 
sustained  because  of  a  claimed  conflict  in  the 
evidence,  and  the  asserted  inherent  improb- 
ability of  Tiscomia's  testimony. 

We  fall  to  flnd,  after  a  careful  scrutiny  of 
the  record,  a  substantial  or  any  conflict  In 
the  evidence  either  as  to  the  necessity  for  the 
Improvements  mentioned  or  their  cost,  and 
we  are  not  convinced  that  the  testimony  of 
Tlscornia,  standing  as  it  does  uncontradicted 
and  unimpeached,  was  rightly  ignored  by  the 
lower  court  in  making  up  its  findings. 

The  plaintiff  was  a  witness  in  his  own  be- 
half, and  his  defense  to  the  claim  for  con- 
tribution to  the  expenses  of  improving  and 
preserving  the  common  property  was  practi- 
cally rested  upon  his  testimony  alone.  As  a 
witness  he  did  not  deny  that,  in  order  to  suc- 
cessfully cultivate  the  leased  land.  It  was 
necessary  to  divert  several  small  streams 
which  overflowed  from  the  creek,  nor  did  he 
deny  that  the  leveling  done  by  Tiscomla 
accomplished  this  result  Neither  did  he 
deny  that  such  leveling  was  the  proximate 
cause  of  the  lease  to  the  defendant  Lou  Hoy, 
and  also  of  a  material  enhancing  of  the  rent- 
al value  of  the  entire  property.  True,  the 
plaintiff  did  testify  that  "the  leveling  was 
done  to  plant  vegetables,"  and  that  "it  was 
not  necessary  to  prepare  the  land  to  do  any 
leveling."  This,  however,  was  not  In  con- 
tradiction of  anything  testified  to  by  Tls- 
cornia. CFhe  latter  did  not  claim  that  the 
leased  land  needed  preparation  by  leveling 
or  otherwise  to  make  it  productive.  His  tes- 
timony rather  was  to  the  effect  that,  without 
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'evellng,  the  overflow  from  the  creek  would 
render  the  cultivation  of  vegetables  unprofltp 
able,  if  not  impracticable,  and  therefore  it 
may  be  fairly  said  that  he  and  the  plaintiff 
were  in  substantial  accord  as  to  the  reason 
and  necessity  for  leveling.  The  claim  of  Tis- 
cornla  that  a  fence  or  bulkhead  was  necesp 
sary  to  preserve  the  property  from  the  rav- 
ages of  storm  waters  was  not  even  attempted 
to  be  disputed,  but,  to  the  contrary,  was  in 
a  measure  corroborated  rather  than  contra- 
dicted by  the  evidence  of  the  plaintifT,  who 
testified  that  the  bulkhead  in  controversy 
was  the  continuation  of  a  fence  which  had 
been  erected  by  both  parties  previous  to  the 
dissolution  of  the  copartnership  for  the  pur- 
pose of  protecting  Oie  vegetables  from  the 
wash  of  the  waters  of  the  creek,  which  at 
times  arose  to  the  height  of  the  fence. 

It  will  thus  be  seen  that  there  is  no  conflict 
In  the  evidence  relating  to  the  question  of  the 
necessity  for  the  improvement  and  preserva- 
tion of  the  common  property  by  leveling  and 
bulkheadlng. 

With  reference  to  the  cost  of  these  im- 
provements, the  plaintiff  merely  testified,  "If 
I  had  five  men,  I  could  do  the  leveling  in  a 
week,  and,  if  seven  or  eight  men  worked  con- 
tinuously, it  would  take  less  than  a  week  to 
build  the  fence." 

[2]  This  testimony  constitutes  the  sole 
basis  for  the  claimed  conflict  in  the  evidence 
concerning  the  cost  of  improving  and  preserv- 
ing the  property;  but  we  are  at  a  loss  to  per* 
ceive  how  such  testimony  can  be  fairly  said 
to  controvert  Tiscomia's  testimony  that  be 
bad  expended  $500  in  leveling  the  land,  and 
$1,000  in  the  construction  of  the  bulkhead. 
The  plaintiff  did  not  deny  that  these  sums 
were  so  expended,  nor  did  he  otherwise  at- 
tempt to  show  the  contrary.  He  merely  ven- 
tured the  assertion  that  he  could  have  com- 
pleted the  leveling  and  constructed  the  bulk- 
head in  considerably  less  time  than  did  Tls- 
comla.  Plaintiff  did  not  say,  however,  by 
what  method  the  work  could  be  done  in  so 
short  a  time,  nor  did  he  pretend  to  know 
what  the  cost  would  be  for  the  labor  in  one 
instance,  and  for  labor  and  material  in  the 
other.  Surely  such  testimony  cannot  be 
deemed  to  be  satisfactory  evidence,  which 
alone  will  Justify  a  decision.  Code  Civ.  Proc. 
i  1835.  It  did  not  disprove  or  tend  to  dis- 
prove the  testimony  of  Tiscornia  that  from 
time  to  time  the  sums  mentioned  were  neces- 
sarily expended  by  him  in  the  manner  and 
for  the  purpose  stated.  Such  facts  were  all 
of  an  open  and  notorious  character  which 
could  have  been  readily  disproved  if  false, 
and  the  failure  of  the  plaintiff  to  produce 
any  evidence  to  the  contrary  must  be  taken 
as  confirmatory  of  Tiscornia's  testimony. 
Gavanaugb  v.  Wholey,  143  Cal.  164,  76  Paa 
979. 

[3]  In  short,  the  claimed  conflict  in  the  evi- 
dence on  this  phase  of  the  case  rests  solely 
upon  a  mere  general  assertion  of  the  plain- 


tiff which  does  not,  either  expressly  or  Im- 
pliedly, purport  to  meet  and  overcome  the  de- 
tailed and  positive  declarations  of  Tiscornia.' 
Such  a  situation  does  not  create  a  material 
conflict  of  evidence,  within  the  meaning  of 
the  settled  rule,  which  will  support  a  finding 
claimed  to  be  based  thereon.  Field  v.  Shorb, 
99  CaL  661,  34  Pac.  504 ;  Sav.  &  L.  So&  v. 
Burnett,  106  Cal.  514,  39  Pac.  922. 

From  the  view  which  we  have  taken  of  the 
evidence  upon  the  whole  case,  It  follows  that 
the  findings  of  the  lower  court  upon  the  is- 
sue immediately  under  discussion  cannot  be 
sustained,  unless  it  can  be  said,  as  a  matter 
of  law,  that  the  plaintiff  cannot  be  charged 
with  and  compelled  to  contribute  ratably  to 
the  cost  of  Improvements  which,  notwith- 
standing his  participation  in  the  resulting 
benefits  and  profits,  he  contends  were  neither 
necessary  nor  made  with  his  consent. 

This  particular  phase  of  the  case  has  been 
elaborately  briefed  by  the  resp'ective  counsel 
for  the  parties  to  the  appeal ;  but  we  do  not 
deem  It  necessary  to  follow  in  this  opinion 
every  turn  and  angle  of  the  argument.  It 
wUl  suffice  to  state  that  our  conclusions  and 
the  reasons  therefor  are  deduced  from  a  con- 
sideration of  the  numerous  authorities  pro 
and  con  which  have  been  cited  to  us. 

[4]  The  necessity  for  the  Improvements,  as 
has  already  been  shown,  was  established 
by  the  uncontradicted  testimony  of  Tiscor- 
nia. The  plaintiff  admittedly  shared  in  the 
Increased  rentals  resulting  therefrom,  and 
therefore,  we  think,  was  chargeable  with  his 
share  of  the  cost  of  the  improvements,  even 
though  it  be  assumed  that  the  evidence 
shows  they  were  made  without  his  consent, 
express  or  implied.  While  at  common  law 
a  tenant  in  common  could  not  claim  con- 
tribution in  an  action  at  law  for  necessary 
improvements  made  upon  the  common  prop- 
erty without  the  consent  of  a  cotraiant,  nev- 
ertheless, inasmuch  as  an  action  for  partition 
was  essentially  equitable  in  its  nature,  a 
court  of  equity  was  required  to  take  Im- 
provements into  account  when  decreeing  par- 
tition, and  to  award  to  the  cotenant  in  pos- 
session, who  had  necessarily  and  in  good 
faith  improved  the  common  property  and 
enhanced  its  value  at  his  own  cost,  such 
equitable  compensation  as  would  leave  only 
the  value  of  the  estate  without  the  improve- 
ments to  be  divided  among  the  tenants  in 
common.  This  relief  was  granted  in  actions 
In  partition  in  keeping  with  the  familiar 
principle  of  equity  Jurisprudence  which  re- 
quires that  one  who  seeks  equity  must  do 
equity.  The  rule  in  this  behalf  has  been 
adopted  and  applied  with  but  rare  excep- 
tions in  every  Jurisdiction  where  the  action 
for  partition  Is  considered  as  one  calling  for 
equitable  interposition  and  relief. 

[S]  Therefore  it  may  be  safely  said  that 
the  rule  of  to-day  generally  accepted  and 
settled  by  a  host  of  harmonious  authorities, 
la  that  a  cotenant,  seeking  partitloii  ot  the 
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common  property  at  the  bandB  of  a  conrt  of 
equity,  will  be  granted  relief  only  upon  the 
condition  that  the  equitable  rights  of  his 
coteuant  will  be  respected  and  protected. 
Accordingly  it  has  been  uniformly  held  that, 
where  It  is  shown  that  one  cotenant  in  com- 
mon has,  In  good  faith,  with  or  without  the 
consent  of  his  cotenant,  expended  money  In 
making  permanent  improTements  which  were 
necessary  to  the  preservation  of  the  common 
property,  partition  should  not  be  decreed 
without  first  counting  the  cost  of  such  im- 
provements, and  making  a  suitable  allowance 
for  the  same. 

There  are  no  reported  decisions  of  the 
court  of  last  resort  In  this  state  which  as- 
sert a  contrary  rule,  and  there  is  practically 
no  conflict  of  authority  la  other  Jurisdictions 
upon  the  proposition.  .  The  equitable  rule  and 
the  reason  for  it,  as  declared  here,  are  stated 
in  one  form  or  another  in  the  numerous  au- 
thorities dealing,  generally  and  specifically, 
with  the  subject,  which  have  been  collected 
and  reviewed  in  note  C  to  the  case  of  Ward 
T.  Ward,  29  L.  R.  A.  452. 

The  cases  relied  upon  to  .support  the  con- 
tention of  the  plaintiff  are  in  some  instances 
clearly  contrary  to  the  pronounced  weight  of 
authority,  and  in  other  Instances  are  readily 
distinguishable  from  the  case  at  bar,  in  thaf 
they  were  actions  at  law  In  assumiwit  by 
a  cotenant  for  the  cost  of  Improvements,  or, 
when  the  action  was  in  partition,  it  was 
shown  that  the  improvements  were  not  nec- 
essary and  permanent,  or  were  cases  in 
which  the  cotenant  did  not  share  in  the  bene- 
fits resulting  from  the  improvements.  This 
being  so,  the  cases  referred  to  cannot  be  con- 
sidered as  having  any  application  to  the 
facts  of  the  present  case. 

[6]  If,  as  we  think,  the  evidence  In  the 
present  case  shows  without  conflict  that  the 
Improvements  to  the  common  property  were 
necessary  to  its  preservation,  and  enhanced 
its  rental  value,  then  the  plaintiff  should 
have  been  put  to  bis  election,  either  to  con- 
trlbnte  equally  to  the  undisputed  cost  of  the 
improvements,  or  else  relinquish  all  claim 
to  a  share  of  the  Increased  rentals  resulting 
therefrom.  Bathbun  v.  Colton,  16  Pick. 
(Mass.)  471. 

[7]  The  finding  of  the  lower  conrt  relating 
to  the  necessity  and  cost  of  the  improvements 
in  'question  cannot  be  Justified  upon  the  the- 
ory that  such  improvements  were  made  by 
Tiscomia  in  the  character  of  an  ordinary 
tenant  at  will  of  the  plaintiff.  Undoubtedly 
tenants  in  common  are  privileged  to  create 
by  contract,  express  or  Implied,  the  relation 
of  landlord  and  tenant  between  themselves 
(Jones  on  Landlord  and  Tenant,  {  28);  and 
it  is  true  that  if,  In  addition  to  being  tenants 
In  common,  the  relation  of  the  parties  to 
partition  Is  in  fact  that  of  landlord  and  ten- 
ant, no  Improvement  of  all  or  any  part  of  the 
common  property  made  by  the  cotenant  in 
possession  In  the  character  of  an  ordinary 


tenant,  and  solely  for  the  porpose  of  ena- 
bling him  to  promote  an  individual  enterprise 
which  he  is  conducting  upon  the  premises, 
can,  in  the  absence  of  a  covenant  covering 
the'  construction  and  cost  of  such  improve- 
ments, constitute  the  basis  of  an  enforceable 
claim  for  contribution  upon  partition.  Cos- 
grlir  v.  Fobs,  152  N.  Y.  104,  46  N.  E.  307,  30 
L.  a.  A.  753,  67  Am.  St  Rep.  600.  No  such 
situation,  however,  confronts  us  in  the  case 
at  bar.  Mo  issue  concerning  the  existence 
of  the  relation  of  landlord  and  tenant  was 
raised  by  the  pleadings,  nor  found  upon  by 
the  lower  court  The  case  was  not  tried, 
either  In  whole  or  In  part,  upon  the  theory 
that  tlie  relation  of  landlord  and  tenant 
existed  between  the  parties  to  the  partition, 
but  was  heard  and  determined  solely  upon 
the  issue  of  the  relative  rights  of  the  parties 
as  tenants  in  common.  That  this  is  so  is 
manifested  by  the  findings  and  Judgment  al- 
lowing Tiscomia  $100  for  leveling  a  portion 
of  the  common  property.  Clearly  the  finding 
in  this  particular,  when  read  and  construed 
In  conjunction  with  the  pleadings  and  the 
evidence,  was  based  solely  upon  the  theory 
that  Tiscomia,  as  the  cotenant  in  possession, 
had  made  a  necessary  improvement  of  the 
common  property  wblCb  inured  to  the  Joint 
benefit  of  both  parties  as  tenants  in  common. 
It  Is  equally  clear  from  a  consideration  of 
the  pleadings  and  proof  that  the  superior 
court  found  against  Tiscomia  upon  the  issue 
relating  to  the  bulkheading  of  the  common 
property,  not  because  it  was  done  by  Tis- 
comia as  an  ordinary  tenant  from  month  to 
month  for  his  individual  use  and  benefit 
but  solely  upon  the  theory  that  such  im- 
provement was  not  necessary  to  the  preser- 
vation of  the  common  property,  and  was 
made  without  the  consent  of  the  plaintiff. 

The  evidence,  however,  as  has  been  pre- 
viously pointed  out  shows,  we  think,  without 
conflict  that  such  improvements  were  not 
only  necessary  to  the  preservation  of  the 
common  property,  but  enhanced  Its  rental 
value,  and  that  the  resulting  profits  were! 
shared  equally  with  the  plaintiff.  To  permit 
the  plaintiff  to  participate  in  the  benefits 
which  must  have  resulted  from  improvements 
necessary  to  the  preservation  of  the  entire 
property,  and  at  the  same  time  share  equally 
in  the  increased  rentals  which  followed  the 
making  of  a  part  of  the  improvements,  would 
manifestly  be  inequitable,  unless  provision 
be  also  ma'de  upon  partition  for  suitable 
compensation  to  Tiscomia  for  the  cost  of 
such  improvements. 

It  follows  that  the  decree  appealed  from 
must  be  reversed  in  so  far  as  it  concerns  the 
issue  relating  to  the  improvements  to  the 
common  property,  and  the  cause  remanded 
for  a  retrial  upon  that  issue  alone,  to  the 
end  that  the  defendant  Tlscornta's  claim 
against  the  plaintiff  for  contribution  may,  in 
keeping  with  the  evidence,  be  equitably  ad- 
judicated.   Accordingly  it  is  ordered  that  the 
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Judgment  and  order  appealed  trom  be  re- 
versed. 

We  concur:  KERRIGAN,  J.;  KICHARDS.  J. 


(23  Cal.  A.  630) 

WILSON  T.  CHESLBX.     (dr.  11B7.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Dec  31,  1918.) 

1.  Affkai.  and  Erbob  (I  781*)— DisMissAir- 
Want  of  Actual  Cortbovebst— Costs. 

On  motion  to  dismiss  plaintiffs  appeal 
from  an  order  vacatine  a  judgment  entered 
against  defendant  upon  his  default,  it  appeared 
that  since  talcing  the  appeal  the  parties  had 
transferred  to  a  third  party  their  respectire 
interests  which  they  may  have  had  in  the  prop- 
erty in  litigation^  so  toat  neither  party  was 
longer  interested  in  the  lesult,  except  as  to  the 
determination  of  costs.  Held,  that  the  appeal 
should  be  dismissed,  the  determination  of  costs 
being  no  ground  for  retaining  jurisdiction. 

[Ed.  Note.-rFor  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  63-80,  3122;  Dec.  Dig.  i 
781.»] 

2.  Costs  (|  241*>-Oh  Appeal. 

On  appeal  from  an  order  vacatinx  a  default 
judgment  against  defendant  where  defendant's 
affidavit  to  dismiss  plaintiffs  appeal  therefrom 
showed  that  the  litigation  was  settled,  and  it 
appeared  that  the  trial  court  had  abused  its 
discretion  in  vacating  the  judgment,  the  costs 
of  ajppeal  will  be  divided  equally  between  the 
parties. 

[£id.  Note. — For  other  cases,  see  Costa,  Cent, 
Dig.  Si  927-935 ;    Dec.  Dig.  S  241.»] 

Appeal  from  Superior  Court,  Butte  Coun- 
ty; H.  D.  Gregory,  Judge. 

Action  by  Joseph  L.  Wilson  against  J.  P. 
Chesley.  From  an  order  vacating  a  judg- 
ment against  defendant  entered  upon  his  de- 
fault, plaintiff  appeals.  Motion  to  dismiss 
granted. 

J.  R.  K^ng,  of  Grldley,  and  Carleton  Gray, 
of  Oroville,  for  appellant.  E.  J.  Corkln.  of 
Gridley,  for  respondent. 

HART,  J.  Tbls  is  a  motion  to  dismiss  the 
appeal  taken  In  the  above-entitled  cause  from 
an  order  setting  aside  the  default  of  the  de- 
fendant upon  his  failure  to  answer  the  com- 
plaint within  the  time  prescribed  by  law  and 
vacating  the  judgment  entered  upon  said 
default  The  motion  is  supported  by  an  afB- 
davit  filed  by  the  defendant  and  recourse  to 
"all  of  the  proceedings  and  pleadings  had  in 
this  actioiL"  The  action  is  in  ejectment, 
and  its  purpose  la  to  recover  from  the  de- 
fendant the  possession  of  certain  real  prop- 
erty situated  in  Butte  county,  and  for  dam- 
ages for  the  alleged  unlawful  withholding  of 
such  possession.  The  controversy  grows  out 
of  a  contract  whereby  the  plaintiff  agreed  to 
sell  to  the  defendant  and  the  latter  agreed  to 
purchase  said  property  upon  certain  specified 
terms. 

The  aflBdavlt  of  the  defendant,  which  Is  not 
denied  or  controverted  by  the  plaintiff,  re- 
cites that  "soon  after  the  appeal  was  taken, 
to  wit,  on  or  about  the  16th  day  of  August, 


1013,  one  B.  F.  Johnson  purchased  from  the 
said  J.  L.  Wilson  all  of  his  equity  In  said 
property,  and  ahso  purchased  of  this  affiant 
all  of  his  Interest  in  the  said  property,  there- 
by merging  the  title  and  the  said  possession 
of  said  land  in  the  said  B.  F.  Johnson;  that 
at  the  time  the  said  B.  F.  Johnson  purchased 
the  two  equities  aforesaid,  it  was  for  the  pur- 
pose of  settling  this  action,  as  was  stated  to 
this  affiant  at  that  time,  and  the  said  Joseph 
Ii.  Wilson  did  transfer  to  said  B.  F.  Johnson 
all  of  his  right,  title,  and  Interest  In  said 
land,  together  with  any  damages  that  be  may 
have  sustained,  and  the  said  B.  F.  Joluison. 
in  purchasing  the  equity  of  this  affiant  did 
make  it  a  part  of  the  consideration  that  this 
affiant  would  be  released  fully  and  forever 
from  any  damage  or  expense  by  reason  of 
his  withholding  this  -property;  that  It  was 
the  affiant's  information  and  belief  that  the 
settlement  aforesaid  would  include  each  and 
any  cause  of  action  of  the  aforesaid  action 
and  ejectment  or  of  this  appeal,  and  that  the 
said  action  and  this  appeal  would  be  dis- 
missed and  forever  satisfied ;  that  when  tUa 
affiant  learned  that  the  said  appeal  bad  not 
been  dismissed,  he  asked  J.  B.  King,  one  of 
the  counsel  for  the  plaintiff  and  appellant 
why  the  action  had  not  been  dismissed,  and 
the  said  J.  B.  King  advised  him  that  the  rea- 
son the  said  appeal  had  not  been  dismissed 
was  that  the  appellant  desired  that  the  ap- 
peal be  heard  so  as  to  determine  who  would 
pay  the  costs  of  the  appeal;  that  the  only 
right  to  be  adjudicated  by  a  decision  ot  this 
court  would  be  the  question  of  costs,  as  all 
other  matters  therein  have  been  settled  and 
the  subject  has  long  ceased  to  exist" 

[1]  From  the  uncontroverted  verified  facts 
contained  in  the  foregoing  affidavit  obvious- 
ly no  other  conclusion  is  permissible  than 
that  the  parties  to  this  action  have,  since  the 
taking  of  this  appeal,  relinquished  and  trans- 
ferred absolutely  to  a  third  party  theli'  re- 
spective claims  to  any  right,  title,  or  interest 
which  they  may  have  had  In  and  to  the  prop- 
erty which  is  the  sole  subject  of  this  litiga- 
tion ;  that  the  full  and  complete  title  to  said 
property  has  thereby  been  vested  and  merged 
in  a  single  individual ;  that  the  parties  to 
this  action  are  no  longer  Interested  in  the  re- 
sult of  an  adjudication  of  the  controversy  on 
this  appeal,  and  that  indeed,  by  reason  ot 
the  sale  by  both  parties  of  their  respective 
asserted  interests  In  said  property  to  one  and 
the  same  party,  In  whom  absolute  title  there- 
to has  merged,  there  is  remaining  to  be  de- 
termined or  decided  by  tills  court  no  ques- 
tion, the  decision  o(  which  could  benefldaUy 
or  Injuriously  affect  either  of  the  parties. 
In  other  words,  there  is  no  conclusion  which 
this  court  could  announce  on  the  merits  of 
the  appeal  which  could  have  any  effect,  one 
way  or  the  other,  on  the  status  of  either  ot 
the  parties  to  the  action  with  respect  to  the 
subject-matter  thereof.  As  Is  said  in  the 
case   of   Re    Blythe.   108   Cal.   124,    127.   41 
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Pac.  33,  34:  "In  principle  it  matters  not 
whether  the  relicqulshment  of  the  claim  be 
voluntary,  as  by  purchase,  abandonment,  or 
compromise,  or  InToluntary,  as  by  final  de- 
cree, In  both  cases  the  Interest  of  the  appel- 
lant In  the  controversy  has  come  definitely 
to  an  end,  and  the  decision  on  the  appeal  can- 
not affect  the  result  as  to  the  thing  in  Issue 
•  •  •  before  the  court"  And,  as  is  said 
In  California  t.  San  Pablo  &  Tulare  R.  R. 
Co.,  149  D.  8.  308,  18  Sup.  Ct  876,  37  L.  Ed. 
747:  "The  court  la  not  empowered  to  decide 
moot  questions  or  abstract  propositions,  or 
to  declare,  for  the  government  of  future  cas- 
es, principles  or  rules  of  law  which  cannot 
affect  the  result  as  to  the  thing  in  Issue  in 
the  case  before  it." 

Nor  will  the  court  retain  the  appeal  and 
decide  alleged  errors  merely  for  the  purpose 
of  determining  who  shall  pay,  and  who  la  en- 
titled to  receive,  the  costs  on  appeal  which 
are  alone  in  issue.  Hayne  on  New  Trial  and 
Appeal,  p.  1066.  The  appellant  In  this  case, 
according  to  the  respondent's  affidavit,  vol- 
untarily surrendered  his  right  to  maintain 
this  appeal  by  disposing  of  his  interest  in  the 
thing  in  controversy  and  thus  leaving  no 
"contest  Involving  the  determination  of  ad- 
versary rights."  In  re  Blythe,  supra.  In 
that  case,  Bi>eaklng  on  this  Identical  question, 
the  court  says:  "Appellant  contends  that  her 
rights  to  costs  following  a  successful  appeal, 
even  if  her  right  Is  found  to  be  no  greater 
than  this,  gives  her  such  a  substantial  inter- 
est In  the  controversy  as  must  compel  the 
retention  and  determination  of  the  questions 
presented  by  her  appeaL  But  to  this  we 
cannot  accede.  Were  appellant,  for  example, 
to  declare  that  she  had  surrendered  her 
claim  to  respondent,  and  finally  adjusted 
and  disposed  of  the  matter  in  controversy, 
saying  that  it  had  been  agreed  between  them 
that  the  appeal  should  be  pressed  to  a  deci- 


sion, solely  to  determine  which  of  the  two 
should  bear  the  costs,  it  would  present  a  case 
not  different  in  principle  from  the  present; 
and,  the  costs  being  incidental  to  the  Judg- 
ment, the  appeal  would  be  dismissed  as  no 
longer  being  a  contest  involving  the  determi- 
nation of  adversary  rights."  See,  also,  Nel- 
son V.  Nelson,  163  Gal.  205,  94  Pac.  880;  Tur^ 
ner  r.  Markham,  156  CaL  70,  1Q3  Pac.  320. 

[2]  But,  as  to  tile  costs  on  appeal,  we  think 
that,  under  the  drcnmstances  revealed  here, 
the  same  should  be  borne  and  paid  In  an 
equal  proportion  by  the  appellant  and  re- 
spondent It  is  true  that,  by  disposing  of 
his  Interest  in  the  subject-matter  of  the  ac- 
tion or  "the  thing  In  Issue  before  the  court" 
while  the  appeal  was  yet  pending,  the  appel- 
lant in  practical  effect  abandoned  the  appeal ; 
stiU,  while  not  intending  anything  said  here 
as  the  expression  of  a  definite  opinion  upon 
the  merits  of  the  appeal,  which  has  not  been 
submitted  for  decision,  an  examination  of 
the  record  on  appeal,  wUch  has  been  made  a 
part  of  the  record  on  tills  motion,  has  con- 
vinced us  that  there  is  merit  in  the  appeal, 
by  which  we  mean  and  do  not  hesitate  to  say 
that  there  is  much  apparent  force  in  the 
contention  of  the  appellant  that  the  trial 
court,  upon  the  record  as  It  is  presented  here, 
abused  its  discretion  in  making  the  order' 
from  which  the  appeal  is  taken.  We  are 
therefore  of  the  opinion  that  the  appellant 
should  not  be  required  to  bear  the  whole  of 
the  costs  on  appeal,  but,  as  before  suggested, 
that  a  division  of  that  burden  equally  be- 
tween both  parties  would  be  eminently  Just 
and  eqnitable 

The  appeal  is  dismissed,  the  apitellant  and 
respondent  each  to  pay  one-half  of  the  costs 
on  appeaL 

We  ccmcur:  CHIPMAN,  P.  J.;  BUR- 
NEtrr,  J. 
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(23  Cal.  A.  611) 

CALIFORNIA  RECLAMATION  CO.  t.  NEW 
ZEALAND  INS.  CO.     (Ov.  1187.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Dec.  30, 1913.    Rehearing  Denied 
by  Supreme  Court  Feb.  27,   1914.) 

1.  'EviDBNCB  ({  461*)— Pabol  Evidknct— Ir- 
TKNT— Mabinb   Insurance — Contbacts. 

Where  a. marine  policy  specifically  insured 
a  dredge  in  tow  of  a  sea  tug  on  a  given  journey, 
and  was  silent  as  to  any  barges  wbicti  might 
accompany  the  dredge,  oral  evidence  is  admissi- 
ble to  show  whether  it  was  understood  the 
barges  were  to  accompany  the  dredge;  the 
contract  itself  being  silent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {$  2129-2133 ;   Dec.  Dig.  I  461.*] 

2.  INSUBANCK  (f  615*)— Mabinc  Policies. 

While  CiT.  Code,  {  2562,  declares  that  a 
concealment  entitles  the  injured  party  to  re- 
scind a  contract  of  insurance,  rescission  is  not 
the  exclusive  remedy  of  an  insurer  who  has 
written  a  policy  in  favor  of  one  who  conceale4 
a  matter  affecting  the  risk;  but  the  insurer 
may  seek  affirmative  relief  in  a  court  of  equity 
for  any  injury  sustained  by  the  wrongful  act, 
or  may  set  up  fraud  by  way  of  defense  to  an 
action  on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  Si  1530,  1532-1534;  Dec.  Dig.  { 
616.*] 

3.  Insttbancx  (S  313*)— Mabinx  Insubaho— 
Mattebs  Material  to  tiik  Risk. 

Where  a  dredge  to  be  towed  from  San 
Francisco  to  Los  Angeles  in  midwinter  was  in- 
sured, the  fact  that  barges  were  to  be  towed 
behind'  the  dredge,  increasing  the  length  of  the 
tow  nearly  three  times,  is  a  material  question 
attecting  the  risk. 

[Ed.  Note.— For  other  eases,  aee  Insurance, 
Cent  Dig.  i  710 ;  Dec.  Dig.  {  313.*] 

4.  IlfSUBARCK  (S  136*)— MabINB  iNSOBAROOft- 
DEnCNSES. 

In  an  action  on  a  marine  policy,  the  in- 
sored  has  the  right  to  rely  on  the  presumption 
that  the  policy  received  was  in  accordance  with 
the  facts  disclosed  in  his  application  to  the  bro- 
ker, and  his  failure  to  read  the  policy  which 
did  not  contain  matters  material  to  the '  risk 
that  were  stated  in  the  application  will  not  re- 
lieve the  insurer,  whose  duty  it  would  be  to 
make  the  policy  conform  to  the  facts  stated. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  219-230;    Dec.  Dig.  {  136.*] 

6.  INSXJBANCE  (S  259*)— Mabine  Insubancb— 

lOABILITT   OF  iNStTBEB. 

Plaintiff  engaged  a  firm  of  insurance  bro- 
kers to  secure  insurance  upon  a  dredge  which 
was  being  towed  from  San  Francisco  to  Los 
Angeles.  These  brokers  applied  to  H.  &  Co., 
general  agents  dealing  In  marine  insurance,  for 
policies  covering  the  risk.  H.  &  Co.,  being  un- 
willing to  place  the  entire  risk  with  the  com- 
pany which  they  represented,  in  accordance 
with  the  custom  of  the  trade,  placed  part  of 
the  risk  with  a  broker  acting  for  the  defendant 
insurer.  The  questions  material  to  the  risk 
were  disclosed  to  H.  Sc  Co.  EM,  that  H.  & 
Co.  t>ecame  defendant's  agents,  and  ti  conceal- 
ment made  by  them  will  not  avoid  the  policy. 
[E!d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  652;   Dec.  Dig.  |  259.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandaco ;  John  Hunt,  Judge. 

Action  by  the  Callfomla  Reclamation  Com- 
pany against  the  New  Zealand  Insurance 
Company.     From   a  judgment  for  plalntitT, 


and  an  order  denying  defendant's  motion  for 
new  trial,  It  appeals.    Affirmed. 

Andros  &  Hengstler,  of  San  Francisco,  for 
appellant  Ira  S.  Lllllcic,  of  San  Frandaco, 
for  respondent 

RICHARDS.  J.  This  Is  an  action  bronght 
to  recover  npon  an  insurance  policy  Issued 
by  the  defendant  to  the  plalntitT,  which  by  Its 
terms  Insures  "three  thousand  dollars  on  ac- 
count of  Callfomla  Reclamation  Co.,  In  case 
of  loss  to  be  paid  to  assured  or  their  <»der, 
at  and  from  San  Frandsco  to  San  Pedro, 
upon  his  or  tbelr  Interest  as  owners  In 
the  body,  machinery,  tackle,  apparel,  and 
other  furniture  of  the  good  dredge  called  the 
'San  Frandsco'  In  tow  tug  'Sea  Rover,'  val- 
ued at  seventy-five  thousand  dollars." 

The  facts  oat  of  which  the  action  arose 
are  briefly  these:  The  California  Reclamation 
Company,  a  corporation,  having  its  prlndpal 
place  of  business  at  San  Frandsco,  In  the 
early  part  of  January,  1906,  purposed  sending 
a  dredge  named  "San  Francisco"  to  San  Ped- 
ro, In  tow  of  the  tag  "Sea  Rover,"  and,  wish- 
ing to  Insnre  the  dredge  for  the  sea  voyage, 
communicated  wUh  the  firm  of  lusnrance 
brokers  Strong,  Belden  &  Farr,  with  whom 
they  usually  did  business,  with  respect  to 
placing  the  Insurance.  The  brokers  were  giv- 
en the  name  of  the  dredge  and  Its  dimensions 
and  destination,  and  were  also  Informed  that 
It  was  the  Intention  to  tow  one  or  two  barges 
astern  of  the  dredge,  the  dimensions  of  which 
were  also  given.  It  was  understood  that  these 
brokers  were  to  act  as  the  agents  of  the  Cali- 
fornia Reclamation  Company  In  placing  the 
desired  Insurance  with  other  companies  do- 
ing the  business  of  marine  insurance.  This 
they  undertook  to  do,  and  presently  solidted 
the  desired  Insurance  from  the  firm  of  Har- 
rison &  Co.,  stating  to  the  memt^rs  of  that 
firm  the  Information  they  bad  received  from 
thdr  prlndpal  regarding  the  dredge  to  be 
Insured  and  the  barges  to  be  taken  In  tow. 
They  presently  received  from  Harrison  &  Co. 
several  Insurance  polldes  covering  the  dredge, 
among  which  was  the  policy  upon  which  this 
action  Is  predicated,  and  which  as  to  the  de- 
scription of  the  thing  insured  was  In  the  lan- 
guage first  above  quoted.  The  firm  of  Har- 
rison &  Co.  is  In  the  business  of  marine  In- 
surance, bdng  the  general  agents  for  several 
insurance  companies  In  this  line  of  business. 
Mr.  Harrison,  the  head  of  this  firm,  testified 
that  there  Is  a  custom  as  to  the  Interchange 
of  business  between  agendes,  and  that  In 
accord  with  this  custom  both  Mr.  Harrison 
and  the  chief  derk  of  his  firm,  Mr.  Burlem, 
took  up  the  matter  of  the  pladng  of  a  part 
of  this  Insurance  with  a  Mr.  Frltschl,  an  in- 
surance broker  doing  business  on  the  street, 
and  having  a  desk  In  the  office  of  the  New 
Zealand  Insurance  Company.  There  is  a  con- 
ffict  In  the  evidence  as  to  whether  Mr.  Bur- 
lem disclosed  to  Mr.  FHtschl  the  fact  that 
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two  barges  were  to  be  attached  to  the  dredge ; 
bat  It  Is  undisputed  that  Frltachl  did  not 
convey  this  Information,  if  he  received  it,  to 
the  appellant  herein.  The  policy  as  issued 
by  the  latter  makes  no  mention  of  barges. 
The  commission  for  the  several  policies  was 
divided  among  the  several  companies  or  per- 
sons connected  wltii  their  issnanoe.  The  tug 
"Sea  Rover"  started  on  the  trip  to  San  Pedro 
on  January  11, 1906,  having  In  tow  the  dredge 
"San  Fran(dsco,"  which  in  turn  had  in  tow 
the  two  barges.  A  storm  was  encountered 
outside  the  heads,  and  the  dredge  went  ashore 
near  Bollnas  Bay,  and  sustained  damage,  for 
which  the  appellant.  If  liable  at  all,  i«  liable 
in  the  prorated  sum  of  $630.  Upon  the  trial 
the  Jury  awarded  the  plalntlfF  this  sum,  for 
which  judgment  was  entered,  and,  a  new  trial 
being  denied,  the  appellant  prosecutes  these 
appeals. 

[1]  It  is  the  Urst  contention  of  the  appel- 
lant herein  that  the  respondent  ought  not  to 
have  recovered  on  the  pollby  in  question  for 
the  reason  that  it  insures  the  dredge  "San 
Francisco"  in  tow  of  the  tug  "Sea  Kover," 
and  that  any  addition  to  either  the  dredge  or 
the  tug  in  the  way  of  tow  which  materially 
increased  the  risk  was  such  a  change  in  the 
very  subject-matter  of  the  insurance  as  work- 
ed a  vitiation  of  the  policy,  and  that  oral 
evidence  ought  not  to  have  been  admitted  to 
vary  the  precise  terms  of  the  policy  as  to  the 
subject-matter  of  the  Insarance. 

We  think  that  this  is  too  narrow  a  view  to 
take  of  the  insurance  contract  in  question, 
and  that,  though  it  undertakes  specifically 
to  insure  the  dredge  "San  Ii^andsco"  in  tow 
of  the  tng  "Sea  Rover,"  since  its  terms  are 
silent  as  to  any  barge  or  barges  to  accompany 
the  dredge,  a  reasonable  construction  of  this 
provision  would  permit  either  party  to  show 
the  fact  to  be  that  other  objects  than  the  spe- 
dtied  dredge  were  or  were  not  understood 
by  the  parties  to  be,  though  uninsured,  a  part 
of  the  tow. 

The  early  Mississippi  case  of  Natchez  In- 
surance Co.  V.  Stanton,  2  Smedes  &  M.  340, 
41  Am.  Dec.  592,  while  undoubtedly  correct  as 
to  the  law  applicable  to  the  facts  of  that 
case,  lays  down  a  rule  of  construction  the 
strictitude  of  which  we  think  must  yield  to 
the  more  liberal  rule  of  our  Code  for  the  In- 
terpretation of  contracts ;  in  fact  In  tMs  case 
the  chief  reliance  of  appellant  seems  to  be 
upon  the  point  that  there  was  a  material  con- 
cealment upon  the  part  of  the  assured  as  to 
the  inclusion  of  the  two  barges  as  a  i>ortion 
of  the  tow  of  the  tug  "Sea  Rover,"  and  that, 
since  the  appellant  issued  Its  policy  in  igno- 
rance of  the  fact  that  said  barges  were  to  be 
attached  to  the  dredge,  and  made  a  part  of 
said  tow,  and  since  their  attachment  materi- 
ally increased  the  risks  and  dangers  of  the 
voyage  without  its  knowledge  or  consent,  the 
appellant  should  not  be  held  liable  for  the 
loss. 

[2]  It  is  the  contention  of  the  respondent 
that,  even  though  it  should  be  conceded  that 
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the  insured  was  to  be  charged  with  conceal- 
ment in  not  having  brought  to  the  notice  of 
the  appellant,  as  the  ultimate  insurer  issuing 
the  policy  in  question,  the  fact  that  the  two 
barges  were  to  be  made  a  part  of  the  tow, 
still  the  insurer  may  not  rely  upon  such  con- 
cealment in  avoidance  of  Its  policy  for  the 
reason  that  the  statute  makes  concealment 
a  specific  ground  for  the  rescission  of  insar- 
ance contracts  (Civ.  Code,  |  2562) ;  and  hence 
that  rescission  was  the  exclaaive  remedy  of 
the  insurer  upon  the  discovery  of  the  fact 
of  concealment. 

We  do  not  so  nnderstand  the  law.  Rescis- 
sion is  not  the  exclusive  remedy  of  one  who 
has  become  entitled  to  avoid  a  contract  by 
reason  of  acts  or  omissions  of  the  other  party 
to  it  which  are  fraudulent  in  their  nature. 
He  may  cancel  the  contract  by  its  rescission, 
or  he  may  seek  affirmative  relief  in  a  court 
of  equity  for  any  Injury  sustained  by  the 
wrongful  act  or  omission  of  the  other,  or  he 
may  set  up  the  fraud  by  way  of  defense  to 
an  action  brought  to  enforce  the  a[^rent 
Uabllity.  Toby  v.  Oregon  Pac.  R.  R.  Co.,  98 
CaL'490,  83  Pac  550;  Field  v.  Austin,  181 
Cal.  379,  63  Pad  682;  More  v.  More,  133  Cal. 
489,  66  Pac.  1044,  68  Pac.  76;  Mabry  v.  Ran- 
dolph, 7  Cal.  App.  421,  94  Pa&  403. 

This  brings  us  to  .the  ultimate  question  to  . 
be  decided  in  tills  case,  vli. :  Whether  or  not 
there  was  such  a  concealment  of  material 
facts  affecting  the  nature  of  the  risk  which 
the  policy  In  question  was  Issaed  to  insure 
as  to  entitle  the  insurer  to  avoid  the  policy. 

[S]  The  first  query  presented  Is  as  to 
whether  or  not  the  concealment,  if  any,  of 
the  fact  that  two  barges,  of  the  dimensions 
of  those  shown  to  exist  in  the  present  case, 
were  to  be  attached  to  the  dredge  in  ques- 
tion would  work  a  material  change  and  in- 
crease in  the  risk  attending  the  voyage.  We 
think  the  practically  undisputed  evidence 
leaves  no  room  for  doubt  upon  this  question. 
The  attachment  of  the  bargee  to  the  dredge 
Increased  the  length  of  the  tow  about  1,000 
feet,  and  it  should  requiie  no  argument  and 
little  knowledge  of  marine  risks  and  dangers 
to  arrive  at  the  conclusion  that  the  going 
forth  of  a  tug  upon  the  ocean  in  winter  with 
a  tow  of  1,600  feet  in  length  would  be  attend- 
ed by  a  material  increase  In  risk  and  danger 
over  a  like  voyage  with  a  tow  600  feet  in 
length.  We  are  of  the  opinion,  therefore,  that 
the  concealment,  if  any,  in  this  case  was  a 
material  concealment  sufficient  to  have  avoid- 
ed the  policy  upon  which  this  action  is 
brought. 

[4,  6}  But  was  there  in  tact  any  such  con- 
cealmffiit?  Certainly  the  plaintiff  cannot  be 
charged  with  any  direct  act  of  concealment 
Its  manager,  Mr.  Perry,  disclosed  every  fact 
relating  to  the  dredge  and  the  two  barges 
which  it  was  intended  should  accompany  the 
dredge  during  the  voyage  to  the  insurance 
brokers  Strang,  Belden  &  Farr,  through 
whom  it  was  desired  to  place  the  insurance 
upon  the  dredge.    There  la  some  conflict  in 
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the  evidence  aa  to  whether  these  brokers  con- 
veyed this  information  to  Harrison  &  Co.,  the 
general  agents  dealing  In  marine  Insurance  to 
whom  application  was  made  for  a  policy  or 
policies  covering  the  Insurance  In  qnestlon ; 
but  the  Jury  resplved  this  conflict  in  favor  of 
the  respondent,  and  by  its  action  we  are 
bound.  There  is  also  some  conflict  in  the 
evidence  as  to  whether  Harrison  &  Co.  in- 
formed the  broker  Frltschl  of  the  fact  that 
the  barges  were  to  be  included  In  the  tow; 
but  in  this  respect,  also,  the  Jury  has  found 
in  favor  of  the  respondent 

This  narrows  the  inquiry  to  one  remaining 
question :  Whorn^  are  Harrison  &  Co.  and 
the  broker  Frltschl  to  be  considered  as  rep- 
resenting In  the  placing  of  the  portion  of  this 
Insurance  for  the  recovery  of  which  this  ac- 
tion was  brought?  Were  they  the  agents  of 
the  respondent?  If  so,  their  failure  or  that 
of  either  of  them  to  indicate'  to  the  appellant 
the  fact  of  the  Intended  inclusion  of  the  barg- 
es In  the  tow  would  amount  to  a  material 
concealment  wliich  would  avoid  the  policy. 
Were  they  or  either  of  them  the  agents  of 
the  appellant?  If  so,  the  insurer  is  charged 
with  the  full  extent  of  their  knowledge,  and 
hence  there  was,  as  to  the  appellant,  no  con- 
cealment. 

The  answer  to  these ,  inquiries  is  to  be 
found  in  a  process 'of  reasoning  based  ui>on 
the  facts  of  the  case.  The  firm  of  Strong, 
Belden  &  Farr  were  the  conceded  agents  of 
the  plaintifl^  in  placing  the  insurance  in  ques- 
tion. They  applied  to  the  firm  of  Harrison 
&  Co.,  who  were. in  the  business  of  marine 
insurance,  and  were  general  agents  for  sev- 
eral companies,  for  a  policy  or  policies  upon 
the  dredge,  and  in  so  doing  disclosed  to  that 
firm  the  fact  of  the  Intended  taking  of  the 
barges  as  a  part  of  the  tow.  Had  the  firm  of 
Harrison  &  Co.  Issued  all  of  the  insurance 
upon  the  dredge.  Including  the  policy  in  ques- 
tion, there  can  be  no  doubt  as  to  their  lia- 
bility for  the  loss  sustained,  nor  could  the 
firm  of  Harrison  &  Co.  have  avoided  this  lia- 
bility by  showing  that  the  barges  were  not 
referred  to  in  the  policy.  The  insured  had 
a  right  to  rely  on  the  presumption  that  the 
policy  It  received  was  in  accordance  with  the 
facts  disclosed  in  its  application,  and  its  fail- 
ure to  read  the  policy  will  not  relieve  the  in- 
surer, whose  duty  it  would  be  to  make  the 
policy  conform  to  the  facts  received  from  the 
insured.  McElroy  v.  British  Assurance  Co., 
94  Fed.  990,  36  C.  C.  A.  615.  If,  then,  Harri- 
son &  Co.  would  have  been  liable  to  the  re- 
spondent for  this  loss  had  they  directly  issued 
this  policy,  is  not  the  appellant  to  whom  Har- 
rison &  Co.  parceled  out  its  share  of  this 


risk  also  liable?  Harrison  &  Co.  were  the 
general  agents  of  several  insurance  compa- 
nies engaged  locally  in  the  marine  insurance 
business.  Edgar  Alexander  was  the  marine 
secretary  and  local  general  agent  of  the  New 
Zealand  Insurance  Company,  engaged  locally 
in  the  game  business.  A.  R.  Frltschl  was 
a  broker  representing  no  ihsurance  company, 
but  liavtng  an  ofi9ce  or  headquarters,  desk 
room  free,  in  the  ofllces  of  the  New  Zealand 
Insurance  Company.  There  was  a  custom 
among  the  local  agents  of  insurance  compa- 
nies to  exchange  or  divide  up  business  among 
the  several  companies  represented  by  them, 
so  that,  if  one  of  their  number  received  an 
order  for  a  block  of  insurance  larger  than 
he  could  or  was  willing  to  carry  in  big  par- 
ticular company,  he  parceled  it  oat  among 
his  fellow  agents  who  were  willing  to  assume 
for  their  principals  a  share  in  the  risk.  In 
accordance  with  this  custom  Harrison  &  Co., 
through  the  medium  of  Frltschl,  placed  the 
share  of  this  insurance  in  question  with  their 
fellow  agent  Alexander,  who  took  the  same 
for  bis  company,  knowing  that  it  was,  so  to 
speak,  overflow  insurance  being  passed  out 
by  Harrison  &  Co.,  with  whom  he  had  done 
business  before,  and  in  accordance  with  the 
aforesaid  custom  with  which  he  was  familiar. 
The  policy  when  written  was  delivered  to 
Harrison  &  Co.,  and  it  was  from  that  firm 
the  appellant  received  its  share  of  the  com- 
mission. Under  such  conditions  the  appellant 
must  be  held  to  stand  in  the  place  of  Harri- 
son &  Co.,  to  be  bound  by  their  knowledge, 
and  to  be  liable  to  the  same  extent  that  they 
would  have  been  liable  If  they  had  directly 
issued  this  policy.  May  v.  Western  Assur. 
Co.  (C.  C.)  27  Fed.  260;  Queen  Ins.  Co.  v. 
Union  Bank  &  Trust  Co.,  Ill  Fed.  697,  49  a 
C.  A.  655;  Mesterman  v.  Insurance  Co.,  5 
Wash.  524,  32  Pac.  458,  34  Am.  St.  Rep.  877; 
McGlroy  V.  Assurance  Co.,  94  Fed.  990,  36  C. 
C.  A. '615;  Insurance  Co.  v.  Hartw^  123 
Ind.  177,  24  N.  E.  100;  Insurance  Co.  v. 
Ewlng,  90  Fed.  217,  82  C.  a  A.  683. 

The  case  of  Parrish  v.  Rosebud  M.  &  M. 
Co.,  140  CaL  635,  74  Pac.  312,  is  not  in  con- 
flict with  these  views,  nor  with  the  authori- 
ties above  dted,  since  the  reasoning  of  that 
case  would  only  go  to  the  extent  of  creating 
Strong,  Belden  &  Farr  the  agents  of  the  in- 
sured, but  would  not  so  extend  that  agency 
as  to  include  Harrison  &  Co.,  to  whom,  as 
general  agents  doing  marine  Insurance^  the 
application  of  the  insured  was  made. 

The  Judgment  and  order  denying  a  new 
trial  are  aflSrmed. 


We  concur: 
OAN,  J. 


LBNNON,   P.  X:    KBRRI- 
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(23  CaJ.  A.  500) 

VOLQUARDS  v.  BTTERS.     (Ov.  UTB.) 

(District  Court  of  Appeal,  Third  District,  Cel- 

ifornia.    Dec.  16,  1913.) 

1.  Husband  and  Wife  (i  14*)— Cortbtano- 
ES— Pbbsdmption. 

The  presumption  created  by  Civ.  Code,  I 
1U4,  that,  in  case  of  a  conveyance  to  a  married 
woman  and  to  her  husband,  she  takes  as  a  ten- 
ant in  common  is  not  conclusive,  but  may  be 
rebutted  or  overthrown  by  other  testimony. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {$  U-m,  88,  89;  Dec.  Dig.  f 
14.*] 

2.  Trial  (J  139*)— Juby  Qdestions. 

Whether  a  rebuttable  presumption  of  tact 

has  been  overtarned  is  a  question  for  the  Jnry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 

Ok-^U  332,  333,  338-341,  365;    Dec.  Dig.  i 

3.  APPEAL  and  Erbob  (i  1001*)— Sevixw— 

DETERinNATION. 

While  neither  a  trial  court  nor  jury  can  ar- 
bitrarily accept  a  dispatable  presumption  as 
against  other  testimony,  yet,  unless  it  appears 
that  an  arbitrary  course  has  been  pursued,  the 
court  on  appeal  cannot  review  the  determina- 
tion of  the  jury  or  trial  court  on  the  question 
of  whether  a  disputable  presumption  has  been 
overthrown. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
.  Error,   Cent   Dig.  gS  3922,  3928-3934 ;    Dec. 
Dig.  {  1001.*] 

4.  ElTSBAND   AND  WiKE   (J   14*)— CONVETANO- 

BS— Actions— Evidence. 

In  a  suit  by  a  husband  to  establish  his 
wife's  want  of  interest  in  property  conveyed  to 
them  as  husband  and  wife,  a  finding  holding 
that  the  presumption  that  tney  took  as  tenants 
in  common  was  not  overcome  held  not  so  con- 
trary to  the  evidence  as  to  be  disturbed  on  ap- 
peal. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  H  71-86,  88,  89;    Dec.  Dig. 
t  14.*] 

Api)eal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Edgar  F.  Zook, 
Judge. 

Action  by  Carl  Volquards  against  John  H. 
Myers  as  executor  of  Llllie  Sophia  Volquards. 
From  a  Judgment  for  defendant  end  an  or- 
der denying  a  motion  for  new  trial,  plalntUt 
api)eals.    Affirmed. 

Edgar  C.  Levey,  Geo.  M.  Llpman,  and  J.  P. 
O'Brien,  all  of  San  Francisco,  for  appellant 
E.  D.  Knight,  of  San  Francisco,  for  respond- 
ent 

HART,  J.  An  action  to  determine  an  ad- 
verse claim  to  certain  real  property  situated 
In  the  dty  of  San  Francisco.  Judgment  pass- 
ed for  the  defendant,  and  the  plaintiff  sub- 
mits this  appeal  from  said  Judgment  and 
from  the  order  denying  bis  motion  for  a  new 
trial. 

The  only  point  made  by  the  plaintiff  Is  that 
the  findings  are  not  Justified  or  supported  by 
the  evidence.  The  land  In  controversy,  which 
consists  of  a  building  lot,  was,  by  a  grant, 
bargain,  and  sale  deed,  conveyed  to  the 
plaintiff  and  his  wife,  Lillian  Volquards,  by 
one  Wallace  Bradford  and  Us  wife  on  tbe 
9th  day  of  February,  1907.    After  the  convey- 


ance of  said  property  as  above  stated,  UlUan 
Volquards  died,  leaving  a  last  will  and  testa- 
ment, whereby  she  disposed  of  all  her  sepa- 
rate estate,  among  which  was  an  undivided 
one-half  Interest  In  the  real  property  In  dis- 
pute. The  defendant  was  named  In  said  last 
will  and  testament  as  the  executor  thereof. 

The  plaintiff  makes  the  claim  that  the  real 
property  involved  in  this  issue  was,  at  all 
times,  his  separate  estate,  having  been  en- 
tirely paid  tor  by  him  from  his  separate 
funds,  and  that  the  claim  of  the  defendant, 
as  the  executor  of  his  deceased  wife's  testa- 
ment and  estate,  to  an  Interest  In  said  prop- 
erty Is  wholly  without  legal  Justification.  By 
the  terms  of  section  164  of  the  Civil  Code, 
the  presumption  is  that,  by  the  conveyance 
of  the  land  In  dispute  to  the  plaintiff  and  his 
wife,  there  being  expressed  In  the  Instru- 
ment of  conveyance  no  different  Intention, 
the  wife  took  the  part  conveyed  to  her  as  ten- 
ant in  common. 

The  plaintiff's  was  the  only  oral  testimony 
offered  before  and  received  by  the  court  He 
declared,  on  direct  examination,  that  the  full 
purchase  price  of  the  property  was  the  sum 
of  $3,700,  and  that,  at  the  time  of  the  pur- 
chase, be  made  a  cash  payment  of  |1,200,  of 
which  amount  he  already  had  $600,  and  the 
balance,  $600,  he  "borrowed,  from  an' Inter- 
est in  a  ranch  that  I  had  before  I  was  mar- 
ried," said  ranch  being  situated  In  Tulare 
county.  The  balance  of  the  purchase  price, 
he  stated,  be  borrowed  from  the  Providential 
Building  &  Loan  Association.  Under  his  con- 
tract with 'said  association,  be  was  to  liqui- 
date the  Indebtedness  thus  Incurred  by  mak- 
ing to  said  association  monthly  payments  of 
$33,  and  these  payments  he  made,  so  he  tes- 
tified, partly  out  of  bis  own  earnings  as  a 
carpenter  and  partly  from  moneys  be  re- 
ceived on  the  Interest  be  bad  In  the  ranch 
above  referred  to.  "At  the  time  the  deed 
was  executed,"  he  proceeded,  "my  wife  was 
not  there ;  Mr.  Gunther  was  there.  My  wife 
never  contributed  any  money  toward  tbe  pur- 
chase price  of  this  property.  I  never  bad  any 
agreement  with  my  wife  that  any  part  of 
tbe  property  should  become  her  separate 
property.  I  never  made  a  deed  or  gift  to  my 
wife  as  to  any  part  of  this  property." 

On  cross-examination,  he  stated  that  he 
finally  discontinued  his  relations  as  to  the 
lot  in  question  with  the  loan  association  by 
paying  tbe  latter  up  In  fulL  There  was  a 
balance  due  said  association  from  the  plain- 
tiff by  reason  of  the  transaction  of  about 
$2,000.  He  said  that,  in  order  to  settle  with 
the  loan  assodatlon,  he  borrowed  $1,000 
from  the  San  Francisco  Savings  Union,  a 
banking  concern  in  the  city  of  San  E^andsco. 
This  sum,  be  admitted,  "was  borrowed  on 
tbe  Joint  note  of  myself  and  wife."  He 
then  paid  tbe  association  up  In  full  by  adding 
to  the  $1,000  80  obtained  the  sum  of  $1,000 
which  be  received  on  tbe  sale  of  two  United 
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States  govenunent  bonds,  each  of  tbe  denom- 
ination of  $500,  which  bonds,  he  admitted, 
belonged  to  his  wife,  but  of  which,  he  declar- 
ed, she  had  made  him  a  gift,  to  dispose  of 
them  as  he  pleased.  He  admitted  that  his 
wife  owned  a  lot  in  Burllngame;  that  she 
had  some  money  in  bank  and  four  United 
States  bonds,  each  of  the  denomination  of 
$500,  of  which  number  of  bonds  two  were 
given  to  him,  as  above  stated.  He  further 
admitted  that  his  wife  personally  made  most 
of  the  monthly  payments  of  $33,  hitherto 
mentioned,  to  the  building  and  loan  asso- 
ciation, but  Insisted,  as  he  declared  on  his 
direct  examination,  that  those  payments  were 
invariably  made  out  of  his  separate  funds. 

It  is  further  made  to  appear  that  on  July 
14,  1910,  the  plalntUf,  in  the  names  of  him- 
self and  wife,  brought  an  action  in  the  su- 
perior court  in  and  for  the  city  and  county 
of  San  Francisco,  under  and  by  virtue  of  an 
act  of  the  Legislature  popularly  known  as 
the  "McEnemey  Act,"  and  entitled  "An  act 
to  provide  for  the  establishment  and  quieting 
of  title  to  real  estate  in  case  of  the  loss  or 
destruction  of  public  records,"  approved  June 
16,  1906,  the  purpose  of  said  action  being  to 
secure  a  decree  establishing  and  quieting  the 
title  of  the  plaintiffs  to  the  property  in  dis- 
pute, the  record  evidence  of  the  title  having 
been  destroyed.  The  Judgment  roll  in  said  ac- 
tion was  Introduced  in  evidence  in  the  pres- 
ent action,  and  therefrom  it  appears  that  the 
complaint  in  said  action  alleged  "that  the 
plaintiffs  are  the  owners  of  the  above-describ- 
ed real  property,  and  each  and  >  every  part 
thereof  in  fee  simple  absolute,"  and  the  court 
therein  found,  and  entered  its  decree  accord- 
ingly, "that  said  plaintiffs  are  the  owners  of 
and  seised  in  fee  simple  absolute  and  in  the 
actual  and  peaceable  possession  of  all  of  the 
real  property  described  in  said  complaint" 

Thus  we  have  reproduced  in  substance  all 
the  evidence  which  was  presented  at  the  trial 
and  upon  which  the  trial  court  grounded  its 
findings. 

The  question  which  we  are  called  upon  to 
decide,  stated  concretely,  is  whether  the 
trial  court,  by  the  conclusion  at  which  it  ar- 
rived upon  the  legal  effect  or  evidentiary 
value  of  the  plalntifTs  testimony,  transcend- 
ed the  bounds  of  the  discretion  which,  in 
the  very  nature  of  things,  must  be  left  to 
such  court  in  the  decision  of  questions  of 
fact.  A  careful  examination  of  the  plain- 
tiff's testimony,  in  Its  entirety,  as  it  is  pre- 
sented by  the  record,  justly  forbids  such  a 
conclusion  by  this  court 

[1-8]  It  is  true  that  the  presumption  estab- 
lished by  secUon  164  of  the  Civil  Code  is  not 
conclusive,  but  may  be  disputed  and  over- 
thrown by  other  testimony.  Nevertheless, 
however,  the  presumption  is  itself  evidence 
wlilch  may  outweigh  the  posittve  testimony 
of  witnesses  against  it,  and  will  stand  as 
evidence  in  the  case  until  it  la  overcome  by 
other  testimony  (People  v.  Mllner,  122  CaL 


179,  54  Pac.  833;  Reclamation  DIst  No.  70 
y.  Sherman,  11  CaL  App.  419,  105  Pac  277), 
and  whether,  in  any  case,  a  disputable  pre- 
sumption has  been  dispelled  by  testimony 
received  in  rebuttal  thereof  is  a  question 
whose  solution  is  solely  with  the  trier  of 
the  facts,  and,  while  manifestly  a  trial  court 
or  Jury  cannot  arbitrarily  accept  a  disputa- 
ble presumption  as  against  other  testimony 
received  In  direct  opposition  thoeto,  yet, 
unless  it  is  clearly  and  unmistakably  made 
to  appear  that  an  arbitrary  course  In  that 
regard  has  been  followed  by  the  trial  court 
or  Jury,  it  does  not  rest  within  the  legal 
power  or  right  of  an  appellate  court  to  say 
that  the  presumption  should  have  been  re- 
jected as  having  been  dispelled  by  the  evi- 
dence set  up  against  it 

[4]  The  legal  right  of  a  trial  court  or  Jury 
to  repudiate  the  testimony  of  any  witness, 
where,  in  the  consideration  of  such  testi- 
mony, it  is  found  to  be  nnworthy  of  credence^ 
will  not,  of  course,  be  disputed.  In  this  case, 
notwithstanding  that  the  plaintiff,  on  his  di- 
rect and  redirect  examination,  asseverated 
that  the  property  in  question  was  purchased 
by  him  with  his  separate  money,  and  that 
he  gave  his  wife  no  interest  in  said  property, 
it  will  not  be  doubted  that  it  was  wlthin'the 
legal  competence  of  the  trial  court  to  disbe- 
lieve his  statements  favorable  to  his  theory 
of  the  case,  or  to  hold  that  their  verity  was 
of  such  a  questionable  character  as  to  pre- 
clude a  Just  conclusion  that.  In  probative 
force,  they  were  suflJdent  to  overcome  the 
presumption  that,  during  her  lifetime,  his 
deceased  wife  was  the  absolute  owner  of  an 
undivided  one-half  interest  in  the  property 
which  is  the  snbject  of  this  litigation.  The 
plaintiff  gave  his  testimony  In  the  presence 
of  the  trial  court,  and  thus  the  latter  enjoy- 
ed the  advantage,  not  given  to  courts  of  re- 
view, of  observing  the  manner  In  which  he 
testified  and  thus  applying  a  test,  In  the  con- 
sideration of  his  testimony,  which  Is  all-im- 
portant in  determining  the  amount.  If  any, 
of  credit  or  weight  to  which  it  was  Justly 
entitled  as  in  substantiation  of  his  claim  re- 
specting the  title  to  the  property. 

While  this  court  cannot  perform  the  Im- 
possible task  of  weighing  the  testimony  of 
the  plaintiff  and  thus  determining  its  value 
in  proof  of  the  fact  to  which  it  was  address- 
ed, we  may  nevertheless  call  attention  to  some 
reasons  appearing  in  his  testimony  which 
may  well  be  held,  consistently  with  the  lim- 
ited power  and  ability  of  a  court  of  appeal 
to  review  questions  of  fact,  to  have,  at  least 
apparently,  Justified  the  trial  court  in  reach- 
ing the  conclusion  that  the  presumption  sup- 
porting the  title  of  the  defendant's  testatrix 
to  an  undivided  one-half  interest  in  fee  sim- 
ple in  the  property  In  oontroversy  was  not 
thus  destroyed. 

It  will  be  remembered  that  the  plaintiff 
admitted  that  bis  wife  delivered  to  him  two 
United   States   government  bonds,   each  of 
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the  denomination  of  $S0O,  that  he  sold  said 
bonds  for  the  total  sum  of  $1,145  and  that  of 
the  amount  so  received  he  paid  $1,000  on  the 
.indebtedness  then  still  due  on  the  purchase 
price  of  the  lot  Although  fee  claimed  that 
those  bonds  were  presented  to  him  by  his 
Trife  as  a  gift,  to  be  used  by  him  as  he  felt 
disposed  to  use  them,  still,  in  view  of  the 
fact  that  the  property  had  been  conveyed  to 
the  plaintiff  and  his  wife  without  any  evi- 
dence in  the  instrument  of  conveyance  that 
the  wife  was  not  to  take  the  part  so  convey- 
ed to  her  as  tenant  in  common,  and  in  view 
of  the  further  fact'tliat  the  money  received 
from  the  sale  of  the  bonds  was  actually  used 
in  paying  off  the  Indebtedness  on  the  prop- 
erty, it  Is  not  dlfflcolt  to  understand  how 
the  court  could  have  Justly  concluded  that 
the  deceased  delivered  said  bonds  to  the 
plaintiff,  not  as  a  gift  to  him,  but  to  be  de- 
voted to  the  specific  purpose  to  which  he  in 
fact  applied  the  major  portion  of  the  pro- 
ceeds from  the  sale  thereof,  viz.,  In  part  pay- 
ment of  the  balance  then  remaining  due  on 
the  Indebtedness  existing  against  the  lot 

The  fact  of  the  bringing  of  the  suit  under 
the  "McEnerney  Act,"  In  the  names  of  him- 
self and  wife,  to  quiet  title  to  the  lot  in  dis- 
pute, basing  their  title  on  the  deed  whereby 
the  property  was  conveyed  to  them  in  their 
joint  names.  Is  another  circumstance  which 
may  well  be  regarded  as  a  support  to  the 
court's  conclusion  as  to  the  facts.  Neither 
in  his  complaint  in  said  action  nor  presump- 
tively at  the  trial  thereof  was  there  any  evi- 
dence even  of  a  pretense  that  it  was  not  In- 
tended and  understood  that  the  wife  was  not 
to  take  under  the  conveyance  as  a  tenant  in 
common  with  the  plaintiff,  ^ven  if  it  be 
true,  as  the  plaintiff  contends,  that,  since 
the  real  purpose  of  an  action  under  said  act, 
although  partaking  somewhat  of  the  nature 
of  a  suit  to  quiet  title,  is  to  secure  the  resto- 
ration of  destroyed  record  titles  to  real  prop- 
erty, the  decree  In  that  case  may  not  be 
said  to  have  the  effect  of  establishing  the 
title  of  the  wife  to  an  undivided  one-half  in- 


terest in  the  property  and  therefore  of  op- 
erating as  an  estoppel  aa  to  such  title,  still 
it  must  be  said,  as  stated,  that  it  to  some 
extent  adds  support  to  the  presumption  upon 
which  the  defendant  relies. 

Another  circumstance  to  which  the  trial 
court  justly  could  and  no  doubt  did  attach 
some  significance  In  determining  whether 
the  presumption  had  been  removed  is  the 
fact  that  the  wife  Joined  in  the  execution 
of  the  note  and  mortgage  for  the  |1,000  se- 
cured from  the  Savings  Union,  and  with 
which  the  indebtedness  on  the  lot  of  the 
loan  association  was  partly  extinguished; 
said  transaction  occurring  at  about  tiie  same 
time  that  the  two  United  States  bonds,  also, 
as  seen,  used  in  paying  off  said  indebted- 
ness, were  delivered  to  the  plaintiff  by  his 
wife. 

But  we  need  proceed  no  further  In  an 
analysis  of  the  evidence  to  show  that  the 
trial  court  was  not  without  some  apparently 
strong  and  substantial  reasons  for  discredit- 
ing the  testimony  in  chief  of  the  plaintiff. 
As  before  declared,  we  are  not  in  a  position 
to  conclude,  under  the  drcumstances  of  the 
case  as  this  court  is  required  to  view  it,  so 
far  as  the  facts  are  concerned,  that  the  trial 
court.  In  deciding  the  qTiestion  as  to  the  title 
to  the  property,  was  not  Justified  in  reject- 
ing the  testimony  of  the  plaintiff  and  accept- 
ing in  lieu  thereof  the  presumption  refer- 
red to. 

We  perceive  nothing  In  the  cases  of  Bol- 
linger V.  Wright  143  CaL  292,  76  Pac  1108, 
and  E^ilUan  v.  KUllan,  10  Cal.  App.  812,  317, 
101  Pac.  806,  cited  by  the  plaintiff,  which  is 
in  conflict  with  the  conclusion  arrived  at 
here.  We  shall  not  review  those  cases.  It 
Is  enough  to  say  that,  upon  reading  those 
cases,  it  will  be  found  that  the  circumstances 
disclosed  therein  are  very  much  different 
from  those  shown  in  the  case  at  bar. 

The  Judgment  and  order  are  affirmed. 

We    concur:     OHIPHAN,    P.   J.t    BUB- 

NHTT,  J. 
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(B  Cal.  A.  584) 

FERROCHEM  CO.  OF  PENNSYLVANIA  y. 
DANZIOER.    (dr.  1399.) 

(Diatrict   Court   of    Appeal,    Second    District, 
California.     Dec  27,  1913.     Rehearing  De- 
nied by  Supreme  Court  Feb.  24,  1914.) 

1.  oobpobations    (g   90»)— subscbiption   to 
Stock— Action  on  Subscription. 

Where  defendant  subscribed  for  the  stock 
of  a  propo-sed  corporation,  and  agreed  to  pay 
bis  subscription  upon  the  demand  of  such  cor- 
poration, and  accepted  the,  stock,  and  paid  part 
of  his  subscription,  with  '  knowledge  that_  the 
corporation  was  not  formed  by  the  subscribers 
to  the  original  agreement,  the  corporation  could 
recover  the  balance  of  the  aubscnption;  it  be- 
ing such  a  corporation  as  was  contemplated. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  fS  245,  383-419 ;   Dec.  Dig.  {  90.*] 

2.  cobpobations  ({  90*)  —  subscbiftion  to 
Stock. 

That  the  stock  certificate  issued  bf  a  cor- 
poration did  not  comply  with  the  requirements 
of  Cir.  Code,  {  323,  did  not  excuse  a  subscrit>- 
er  from  paying  for  bis  shares  as  required  by 
his  contract  of  subscription. 

(Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  «  245,  383-419 ;   Dec.  Dig.  i  90.*] 

Appeal  from  Superior  Court,  Lob  Angeles 
County;  E.  P.  Unangst,  Judge. 

Action  by  the  Ferrochem  Company  of  Penn- 
sylvania against  Morris  Danzlger.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

H.  C  lUIlsap  anu  F.  E.  Davis,  both  of  Los 
Angeles,  for  appellant  J.  ii.  Danzlger,  of 
Los  Angeles  (Walter  E.  Burke,  of  Los  Ange- 
les, of  counsel),  for  respondent 

CONRET,  P.  J.  The  complaint  alleges 
that  the  defendant  Is  indebted  to  the  plaintiff 
tn  the  sum  of  |600,  balance  due  upon  an  ac- 
count for  1,000  shares  of  the  capital  stock 
of  plaintiff  company,  sold  and  delivered  by 
plaintiff  to  defendant  at  defendant's  special 
instance  and  request;  that  defendant  agreed 
to  pay  for  said  property  so  delivered  the  sum 
of  $1,000,  no  part  of  which  has  been  paid, 
save  and  except  the  sum  of  $400.  The  an- 
swer and  the  cross-complaint  of  the  defend- 
ant stated  some  affirmative  matters  which 
will  be  disregarded  as  the  defendant  did  not 
introduce  any  evidence  at  the  trial  of  the 
case.  The  answer  contains  denials  of  all  of 
the  allegations  of  the  complaint,  except 
these:  That  defendant  does  not  deny  that 
the  stock  was  delivered  to  defendant,  nor 
that  he  agreed  to  pay  therefor  $1,000,  nor 
that  he  has  paid  $400,  and  no  more. 

[1]  The  evidence  introduced  by  plaintiff 
shows  that  the  plaintiff  was  incorporated  on 
August  12,  1911;  that  in  July,  1911,  the  de- 
fendant and  13  others  entered  Into  mutual 
subscription  agreement  with  respect  to  the 
proposed  corporation,  and  therein  the  defend- 
ant agreed  to  pay  for  his  stock,  on  demand 
and  on  call  of  the  board  of  directors,  certain 
sums  amounting  to  said  sum  of  $1,000,  and 
agreed  that  his  subscription,  like  that  of  the 
others,  was  made  for  the  use  and  benefit  of 


said  company,  and  might  be  enforced  by  said 
corporation.  The  corporation  having  been 
duly  organized,  and  said  first  40  per  cent  of 
the  stock  subs^iption  having  been  paid.  1,000 
shares  of  the  Rock  were  delivered  to  and  ac- 
cepted by  the  defendant  Afterwards,  the 
corporation,  having  called  for  the  remaining 
60  per  cent.,  made  demand  on  the  defendant 
for  the  remaining  |600  provided  for  in  his 
agreement,  and,  on  his  failure  to  make  sudi 
payment,  brought  this  action  to  recover  the 
amount  alleged  to  be  due. 

Upon  the  facts  thus  shown,  the  court  ren- 
dered Judgment  in  ftivbr  of  the  defendant: 
The  court  found  tliat  the  defendant  did  not 
become  Indebted  to  the  plaintiff  for  any  bal- 
ance due  upon  an  account  for  shares  of  stock 
of  plaintiff  corporation;  that  plaintiff  did 
not  sell  and  deliver  to  the  defendant,  at  de- 
fendant's special  Instance  and  request  at  any 
time,  1,000  shares  of  the  capital  stock  of 
plaintiff;  and  that  there  is  not  due,  owing, 
and  unpaid  from  defendant  to  plaintiff  the 
sum  of  $600.  In  its  bill  of  exceptions  the 
plaintiff  specifies  that  the  evidence  is  insntS- 
cient  to  Justify  these  findings.  Respondent 
claims  that  the  evidence  showed  an  entirely 
different  cause  of  action  from  that  stated  in 
the  complaint,  and  that,  in  order  to  recover 
under  the  subscription  agreement,  It  was  nec- 
essary for  the  plaintiff  to  have  pleaded  the 
same  as  the  basis  of  Its  action;  also  that 
plaintiff  is  not  a  corporation  formed  by  the 
parties  to  said  agreement  The  case  of  Ma- 
rysville,  etc.,  Co.  v.  Johnson,  93  Cal.  638,  29 
Pac.  126,  27  Am.  St  Rep.  215,  dted  by  re- 
spondent, does  not  sustain  his  position  here. 
In  that  case  it  was  held  that  the  corporation 
was  entitled  to  recover  upon  the  subscription 
agreement  made  prior  to  the  forming  of  the 
corporation ;  such  agreement  having  been  in- 
tended by  the  parties  to  inure  to  the  benefit  of 
the  corporation  when  formed.  "Upon  the  for- 
mation of  the  plaintiff  corporation  by  the  per- 
sons signing  the  agreement,  and  plaintiff's  ac- 
ceptance of  the  agreement,  the  defendant  be- 
came bound  to  take  and  pay  for  the  number 
of  shares  subscribed  for  by  him."  The  re- 
spondent in  this  present  case  ai^>ears  to  rely 
upon  the  fact  that  the  Marysville  Electric 
Light  9c  Power  Company  in  the  case  above 
cited  was  Incorporated  by  the  same  set  of  in- 
dividuals who  signed  the  subscription  agree- 
ment ;  whereas,  in  the  present  case  the  arti- 
cles of  incorporation  show  that  the  plaintifl 
was  formed  by  one  of  the  signers  to  the  sub- 
scription agreement,  together  with  four  oth- 
ers who  were  not  such  signers.  And  his 
counsel  contends  that  the  decision  above  not- 
ed includes  the  proposition  that,  to  entitle 
the  corporation  to  recover  upon  such  subscrip- 
tion agreement,  the  corporation  must  be 
formed  by  the  very  persons  who  signed  the 
agreement  This  argument  could  be  applied 
with  some  force  if  the  defendant  here  had 
not  admitted  that  the  corporation  thus  form- 
ed was  the  corporation  contemplated  by  his 
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agreement,  and  If  he  had  not  accepted  his 
stock  with  full  knowledge  of  the  facta.  The 
evidence  shows  without  contradiction  that 
the  defendant  was  present  at  the  directors' 
meeting  of  the  corporation  at  which  the  sub- 
scription agreement  was  accepted  by  the  com- 
pany, and  therefore  that,  with  presumably 
complete  knowledge  of  what  there  took  place, 
he  received  his  certificate  of  stock,  and  paid 
$400  on  account  of  the  total  sum  agreed  to 
be  paid  by  him.  In  view  of  these  facts,  and 
the  Corporation  having  so  issued  the  stock  to 
defendant,  and  having  charged  him  on  its 
books  with  the  unpaid  balance  for  which 
call  was  ntade,  and  which  upon  demand  he 
refused  to  pay,  we  are  of  the  opinion  that 
these  facts  are  sufficient  to  have  created  the 
indebtedness  upon  the  contract  substantially 
as  stated  In  the  complaint,  and  that  the  Judg- 
ment should  have  been  in  favor  of  the  plato- 
tUf. 

[2]  The  fact  is  shown  by  the  record,  and 
discussed  in  the  brief  of  respondent's  counsel, 
that  the  stock  certificate  issued  to  the  defend- 
ant does  not  comply  with  the  requirements 
of  section  323  of  the  Civil  Code.  This  irreg- 
ularity, In  which  the  defendant  and  the  plain- 
tiff are  equally  at  fault,  applies  merely  to  the 
certiflcate,  and  should  not  excuse  the  defend- 
ant from  paying  for  his  shares  of  stock  as  re- 
quired by  his  contract 

The  Judgment  is  reversed. 

We  concnr:   JAMES,  J.;  SHAW,  J. 


(2S  CbI.  a.  492) 

PAYNE  et  al.  T.  WARD  et  aL    (Civ.  1161.) 
(District  <3ourt  of  Appeal,  Third  District,  (Cali- 
fornia.   Dec.  16,  1913.) 

1.  Drains  ({  82*)— Asskssuents— Rxthw  of 

Assessment. 

The  contention  that  under  St  1885,  p.  204, 
as  amended  by  St  1891,  p.  262,  and  St  1909, 
p.  25,  relating  to  drainage  districts,  the  action 
of  the  board  of  equalization  in  adjusting  assess- 
ments is  conclusive,  and  not  subject  to  review 
by  the  courts,  cannot  be  sustained,  as  there  is  no 
hint  in  the  statute  of  such  an  intention,  which 
should  appear  expressly  or  by  implication  in  the 
statute  Itself. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  H  81,  83-87;    Dec  Dig.  {  82.*] 

2.  Drains  ({  82*)— AssxssmNTB— Rkvikw  of 
Assessments. 

The   fact    that    the   drainage   statute    (St 

1885,  p.  204,  as  amended  by  St  1891,  p.  262, 
and  St  1909,  p.  25)  provides,  in  section  14,  as 
amended  by  St  1809,  p.  28,  {  10,  that  the  as- 
sessments shall  be  collected  by  suit  to  foreclose 
tbe  lien  therefor,  rather  than  by  a  summary  sale 
without  Judicial  proceedings,  which  is  equally 
"due  process  of  law,"  providing  an  opportunity 
is  given  to  be  heard,-  shows  an  obvious  purpose 
to  afford  a  judicial  determination  of  the  cor- 
rectness of  tne  assessments. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  fi  81,  83-87;    Dec.  Dig.  {  82.*] 

8.  Drains  ({  82*) — ^Assxssmknts— Reyikw  of 
Assessments— *'Pbima  Facik  Evidence"- 
"Conclusive  Evidence." 

The   fact   that   the   drainage    statute   (St 

1886,  p.  204,  as  amended  by  St  1891,  p.  262 


and  St  1909,  p.  2Si  provides,  in  section  14,  as 
amended  by  St  19(}9,  p.  28,  |  10,  that  in  any 
action  to  enforce  a  lien  for  assessments,  the  as- 
sessments shall  be  "prima  fade  evidence"  of 
certain  facts  affecting  their  validity  shows  be- 
vond  question  that  the^  are  not  conclusive; 
prima  facie  evidence"  being  defined  in  Code  C!iv. 
Proc  I  1833,  as  that  which  suffices  as  proof 
until  overcome  by  other  evidence,  while  "conclu- 
sive evidence"  is  defined  by  section  1837  as 
"that  which  the  law  does  not  permit  to  be  con- 
tradicted." 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  81,  83-87;    Dec.  Dig.  i  82.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6.  pp.  5549,  5550;  voL  8,  p.  7762;  voL  2, 
pp.  1388,  1389.] 

4.  Drains  (i  82*)— Assessments— Review  of 

Applying  Code  Civ.  Proc.  |  1858,  providing 
that  m  construing  a  statute,  the  judge  is 
simply  to  declare  what  is  contained  therein, 
without  omitting  or  inserting  anything,  and, 
where  there  are  several  provisions,  effect  sliali 
be  given  to  all  if  possible,  it  must  be  held  tliat 
the  drainage  statute  (St  1885,  p.  204,  as  amend- 
ed by  St  1891,  p.  262  and  St  1909,  p.  25)  does 
not  make  the  assessments  of  the  board  of  equali- 
zation final,  and  not  subject  to  review  by  the 
court 

[Ed.  Note.— For  other  cases,  see  Drains,  (Cent 
Dig.  ii  81,  83-87;    Dec.  Dig.  |  82.*] 

5.  Dbainb  ({  82*)— Assessments— Review  of 
Assessment. 

An  action  may  be  brought  by  an  owner  to 
test  the  validity  of  the  assessments  for  drainage 
purposes  of  the  board  of  equalization,  since  sec- 
tion 14  of  the  statute  (St  1885,  p.  204,  as 
amended  by  St.  1909,  p.  28,  {  10)  contemplates 
such  an  action  in  prescribing  the  effect  to  be 
given  tbe  assessments  in  such  an  action. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  81,  83-87;   Dec  Dig.  jj  82.*] 

6.  Drains  ({  82*)— Assessments— Revixw  of 

While  the'  drainage  statute  (St  1886,  p. 
204,  as  amended  by  St  1891,  p.  262,  and  St 
1909,  p.  25)  does  not  specifically  autboriae  the 
owners  of  the  property  to  maintain  such  an  ac- 
tion, thev  are  the  real  parties  in  interest  and 
proper  plaintiffs  in  such  an  action. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  U  81,  83-87;   Dec  Dig.  i  82.*] 

7.  Drains  (|  82*)— A  fWEHBintNTS— Review  of 

Ahhichbm  e  IV  t 

The  drainage  sUtute  (St  1885.  p.  204,  as 
amended  by  St.  1891,  p.  262,  and  St.  1909,  p. 
25)  making  the  assessment  a  lien  upon  the  land, 
aiHl  the  assessment  not  being  valid  unless  made 
in  proportion  to  benefits,  the  owner  may,  npon 
equitable  principles,  restrain  the  enforcement  of 
an  apparently  valid  but  in  reality  invalid  lien, 
and  have  the  cloud  upon  his  property  removed. 
[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  g§  81,  83-87 ;   Dec  Dig.  |  82.*] 

Appeal  from  Superior  Ckiurt,  Fresno  Ooon- 
ty;   H.  Z.  Austin,  Judge. 

Action  by  J.  D.  Payne  and  others  against 
W.  Vf,.  Ward  and  others.  Prom  a  judgment 
for  defendants,  plaintiffs  appeaL    Reversed. 

Drew  &  Drew,  of  Fresno,  for  appellants. 
M.  K.  Harris,  L.  L.  (Tory,  and  L.  B.  Hayhnnrt, 
all  of  Fresno,  for  respondentb 

BURNETT,  J.  In  an  action  brought  to  re- 
strain them  as  trustees  of  the  "Ward  Drain- 
age District"  from  bringing  suits  to  collect 
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from  plaintiffs  certain  alleged  illegal  assess- 
ments, the  judgment  was  in  favor  of  defend- 
ants, from  which  the  appeal  has  been  taken. 
It  is  not  disputed  that  said  district  was  reg- 
ularly established  in  accordance  with  and  by 
virtue  of  the  provisions  of  an  act  of  the  Leg- 
islature to  promote  drainage,  approved  March 
18,  188S  (Stats,  of  1885,  p.  204),  as  amended 
in  1891  (Stats,  of  1891,  p.  262),  and  also  in 
1909  (Stats,  of  1909,  p.  25),  whereby  a  legis- 
lative scheme  was  provided  for  the  drainage 
of  other  than  swamp  and  overflowed  lands. 
For  a  discussion  of  various  legal  phases  of 
this  legislation,  and  a  comparison  of  it  with 
the  reclamation  act  of  1868,  we  may  refer  to 
the  opinion  of  the  Supreme  Court  In  the  case 
of  Laguna  Drainage  District  v.  Charles  Mar- 
tin Company,  144  CaL  209,  77  Pac.  933,  and 
wherein  its  validity  is  upheld ;  but  therein  so 
consideration  was  devoted  to  the  main  ques- 
tion involved  herein,  which  is:  Was  evidence 
admissible  to  prove  "that  the  assessment  of 
the  commissioners  was  disproportionate  to 
the  expense  of  the  works  and  the  benefits  to 
be  derived  therefrom"  ? 

Section  13  of  said  drainage  act,  after  pro- 
viding for  the  preparation  of  a  list  of  the 
charges  assessed  by  the  commissioners  against 
each  traet  of  land,  and  designating  specifical- 
ly what  such  list  must  contain,  proceeds  to 
direct  that:  "The  board  of  commissioners 
must,  on  the  completion  of  such  list,  cause 
a  notice  to  be  published  in  some  paper  pub- 
lished In  the  county  where  such  district  is 
situated,  and  also  have  such  notice  posted 
In  three  places  in  such  district,  to  the  effect 
that  the  board  of  commissioners  will,  In  ten 
days  from  the  publication  of  such  notice, 
meet  (and  they  shall  also  name  the  time  and 
place  of  such  meeting)  as  a  board  of  equaliza- 
tion for  the  purpose  of  equalizing  assess- 
ments, and  will  continue  in  session  as  long  as 
may  be  necessary,  not  to  exceed  ten  days,  at 
the  end  of  which  time,  having  equalized  and 
adjusted  such  assessments,  the  list  must  then 
be  filed  as  herein  provided."  Then  follows 
section  14,  which,  to  the  extent  of  this  con- 
troversy, is  as  follows:  "The  board  of  trus- 
tees of  the  district  must  commence  actions 
for  the  collection  of  such  delinquent  install- 
ments, and  delinquent  assessments,  with  in- 
terest thereon,  and  costs,  and  for  the  en- 
forcement of  the  lien  thereof  on  the  land  as- 
sessed, in  the  superior  court  of  the  county  In 
which  the  land,  or  some  portion  of  it,  is  situ- 
ated, in  which  action  all  persons  claiming  any 
interest  in  said  land  upon  which  said  assess- 
ment is  levied,  and  any  person  necessary  to  a 
complete  determination  of  the  action,  may 
be  Joined  as  defendants  in  said  action. 
•  •  •  In  any  action  to  enforce  said  lien 
or  to  determine  the  validity  of  the  same,  said 
list,  duly  executed  by  said  commissioners,  or 
a  certified  copy  thereof,  shall  be  prima  facie 
evidence  of  the  matters  therein  contained, 
and  that  said  commissioQers  were  duly  ap- 
pointed and  qualified,  as  required  by  law, 
and  that  they  did  view  and  assess  upon  the 


Ian<!s  set  forth  In  said  list  the  charges  there- 
in contained,  and  that  said  charges  are  in 
proportion  to  the  whole  expense  and  the  ben- 
efits which  will  result  from  the  work  of 
drainage  for  which  said  assessment  was  so 
levied." 

As  to  the  Charges  Imposed  upon  the  land, 
it  could  not  be  made  more  apparent  than  It 
is  by  the  language  of  the  statute  that  the 
foUovrlng  steps  are  contemplated:  The  com- 
missioners appointed  by  the  board  of  super- 
visors "must  view  and  assess  upon  the  lands 
situated  in  the  district  a  charge  proportton- 
tite  to  the  whole  expense,  and  to  the  benefit 
which  will  result  from  such  work,"  and  must 
make  a  Ust  of  the  charges  assessed  against 
each  tract  of  land.  It  is  not  contended  that 
this  assessment  is  final,  and  that  the  land- 
owners are  bound  by  it.  The  next  step  in 
the  procedure  is  the  equalization  of  the  as- 
sessments, after  due  notice  given,  by  the  com- 
missioners Bitting  as  a  board  of  equalization. 
The  list  of  assessments  as  thus  corrected  by 
the  board  of  equalization  must  be  then  filed 
with  the  county  treasurer,  and  the  charges 
thereupon  become  a  lien  upon  the  property. 

[1]  It  seems  to  be  the  contention  of  re- 
spondents that  the  action  of  the  board  of 
equalization  in  adjusting  the  assessments  is 
not  subject  to  review,  and  is  conclusive  upon 
the  landowners.  If  so,  it  should  certainly  ap- 
pear expressly  or  by  implication  In  the  stat- 
ute itself.  We  find  therein,  howev»,  no  hint 
of  such  intention. 

In  Reclamation  District  t.  PbiUips,  106  CaL 
306,  39  Pac.  630,  41  Pa&  335,  it  is  stated: 
"Counsel  have  dted  a  great  many  cases  in 
which  it  has  been  held  that  the  valuation 
made  upon  land  by  the  assessor  cannot 
be  called  in  question  in  actions  to  collect  the 
tax,  unless  the  right  to  do  so  is  provided  by 
law.  We  are  not  called  upon  to  dispute  that 
proposition  here.  If  an  assessment  has  been 
made  as  the  law  provides,  and  that  law  does 
not  violate  the  inhibition  alluded  to  [denial  of 
due  process  of  law],  the  tax  has  become  a 
final  charge — if  the  law  so  provides — and 
cannot  be  called  in  question  because  the  valu- 
ations were  erroneous." 

[2]  The  position  of  respondents  as  to  the 
flnaUty  of  the  action  of  the  board  of  equaliza- 
tion is  also  entirely  Inconsistent  with  the 
provision  of  the  law  as  to  the  enforcement 
and  collectton  of  the  assessments.  By  the 
legislation  of  the  country  two  methods  are 
provided  for  the  collection  of  the  various 
taxes  assessed  for  governmental  expenses. 
In  one  of  them  the  property  is  sold  by  admiu- 
Istrative  officers  without*  Judicial  proceed- 
ings ;  in  the  other  a  decree  of  court  must  be 
secured,  foreclosing  the  lien  of  the  assess- 
ment, and  directing  a  sale  of  the  premises. 
Ifiach  constitutes  "due  process  of  law,"  provid- 
ed the  landowner  has  an  opportunity  to  be 
heard  as  to  the  apportionment  of  benefits. 
Upon  the  theory  of  respondents  there  is  no 
reason  why  the  Legislature  did  not  adopt  the 
former  method  for  the  enforcemoit  of  the 
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aaseesments  of  said  board  of  equalization. 
The  obvious  pnrpoae,  however,  In  providing 
for  a  suit  In  court  was  to  afford  an  opportu- 
nity for  a  Judicial  determination  of  the  cor- 
rectness of  the  apportionment. 

[3]  But  It  seems  idle  to  pursue  tbls  method 
of  reasoning  as  the  legislative  declarati<» 
has  placed  the  matter  beyond  cavil  or  serious 
controversy.  To  say  that  the  list  of  the 
charges  assessed  against  the  land  "shall  be 
prima  fade  evidence  of  the  matters  therein 
contained"  certainly  excludes  the  Idea  that  It 
is  conclusive  evidence  of  said  matters.  Sec- 
tion 1837  of  the  Code  of  Civil  Procedure  de- 
lines  conclusive  evidence  as  follows:  "Con- 
clusive or  unanswerable  evidence  Is  that 
which  the  law  does  not  permit  to  be  contra- 
dicted. For  example,  the  record  of  a  court 
of  competent  Jurisdiction  cannot  be  contra- 
dicted by  tbe  parties  to  it"  While  prima 
fade  evidence  as  detlned  In  section  1833  of 
the  same  Code  "Is  that  which  suffices  for  the 
proof  of  a  particular  fact,  until  contradicted 
and  overcome  by  other  evidence.  For  ex- 
ample: The  certificate  of  a  recording  officer 
Is  prima  fade  evidence  of  a  record,  but  It 
may  afterwards  be  rejected  upon  proof  that 
there  Is  no  such  record."  The  distinction 
could  not  be  made  any  plainer  by  a  thousand 
illustrations  or  by  reference  to  the  numerous 
decisions  upon  the  subject 

[4]  Applying  to  the  situation  here  the 
familiar  canon  embodied  In  section  1868  of 
the  Code  of  Civil  Procedure,  as  follows: 
"In  tbe  construction  of  a  statute  or  instru- 
ment, the  office  of  the  Judge  is  simply  to  as- 
certain and  dedare  what  is  In  terms  or  in 
substance  contained  therein,  not  to  Insert 
what  has  been  omitted,  or  to  omit  what  has 
been  Inserted;  and  where  there  are  several 
provisions  or  particulars  such  a  construction 
is,  if  possible,  to  be  adopted  as  will  give 
effect  to  all" — we  necessarily  reach  the  con- 
clusion that  the  assessment  of  said  board  of 
equalization  is  not  final,  but  is  subject  to  re- 
vision by  the  Judldal  tribunal  designated 
in  the  statute. 

Reasons  could  be  suggested  readily  why 
the  Legislature  should  make  the  assessment 
of  the  local  commissioners  subject  to  correc- 
tion In  a  Judicial  proceeding;  but  we  are 
not,  of  course,  concerned  with  the  policy 
of  the  law.  It  is  suffldeut  to  ascertain 
that  it  has  been  so  provided. 

[I]  The  only  debatable  question,  apparent- 
ly, that  can  arise  Is  whether  the  litigation  of 
the  validity  of  the  assessment  may  be  had  in 
an  action  such  as  this  brought  by  the  proper- 
ty owners  themselves  to  nullify  the  action  of 
the  board  of  equalization,  and  to  restrain 
the  trustees  from  bringing  suits  of  fore- 
closure. 

In  the  reclamation  act,  it  may  be  ob- 
served, there  is  a  provision — ^not  found  in 
the  drainage  statute — contained  In  section 
3493H  of  the  PoUUcal  Code  authorizing  the 
board  of  trustees,  at  any  time  within  one 
year  after  the  filing  of  the  list  of  charges 


against  the  land,  In  the  name  of  the  district, 
to  commence  and  prosecute  an  action  in  the 
superior  court  of  the  county  where  the  land 
is  situated  to  determine  the  validity  of  tbe 
assessment  The  proceeding  culminating  in 
a  Judgment  is  outlined  in  said  section,  and 
It  is  provided  that  "the  Judgment  given  and 
made  in  the  action  brought  under  the  pro- 
visions of  this  section  shall  be  conclusive  be- 
tween the  parties  thereto  as  to  the  validity 
or  invalidity  of  the  assessment" 

[B]  In  the  absence  of  that  spedflc  direction, 
it  might  be  questionable  whether  the  board  of 
trustees  could  maintain  audi  action  under 
the  drainage  act;  tbe  course  provided  for 
therein  being  a  foredosure  proceeding.  But 
said  section  14,  in  addition  to  foreclosure, 
does  dearly  contemplate  a  distinct  action 
to  determine  the  validity  of  the  assessment 
While  not  spcdflcally  authorizing  the  owners 
of  the  property  to  maintain  such  action,  as 
the  real  parties  In  interest,  they  are,  of 
course,  proper  plaintiffs  to  sudi  procedure. 

[7]  Again,  since  the  assessment  made  by 
the  commissioners  is  a  lien  upon  tbe  land, 
and  this  assessment  is  not  conduslve  upon 
the  owner,  and  is  not  valid  or  binding,  un- 
less made  and  levied  in  proportion  to  bene- 
fits, upon  well- recognized  and  familiar  prln- 
dples  of  equitable  cognizance  it  plainly  fol- 
lows that  the  owner  is  clearly  within  his 
rights  in  Invoking  the  power  of  the  court 
to  restrain  the  enforcement  of  the  apparently 
valid  but,  in  reality,  InvaMd  lien,  and  to  re- 
move the  cloud  which  has  attached  to  his 
property. 

We  find  nothing  in  any  of  the  dted  cases 
opposed  to  the  foregoing  views,  unless  per- 
chance in  one  or  two  that  have  been  ex- 
pressly overruled. 

In  Hagar  v.  Redamatlon  Dlst  No.  108,  111 
U.  S.  701,  4  Sup.  Ct  663;  28  L.  Ed.  669, 
there  was  under  consideration  by  the  Su- 
preme Court  of  the  United  States  the  reda- 
matlon act  of  1868.  Its  validity  was  uphdd 
in  an  opinion  prepared  by  Mr.  Justice  E^eld. 
Among  the  interesting  questions  therein  dis- 
cussed is  the  legal  significance  of  the  famil- 
iar phrase  "due  process  of  law."  The  appel- 
lant contended  that  this  fundamental  prlnd- 
ple  was  violated  in  the  assessment  of  his 
property,  "inasmuch  as  it  was  made  without 
notice  to  him,  or  without  his  being  afford- 
ed any  opportunity  to  be  heard  respecting  it ; 
the  law  authorizing  it  containing  no  provi- 
sion for  such  notice  or  hearing."  In  repl}' 
to  this  contention  it  was  declared  that  where 
tbe  taking  of  property  is  in  the  enforcement 
of  a  tax,  the  proceeding  Is  necessarily  less 
formal  than  where  life  or  liberty  is  in- 
volved, "and  whether  notice  to  him  is  at  all 
necessary  may  depend  upon  the  character  of 
the  tax  and  the  manner  in  which  its  amount 
is  determinable."  .But  the  complete  answer 
to  appellant's  contention  is  manifestly  found 
In  this  statement  of  the  court:  "The  assess- 
ment under  consideration  could,  by  the  law 
of  California,  be  enforced  only  by  legal  pro- 
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ceedlngs,  and  In  tbem  any  defense  going  el- 
tber  to  ItB  validity  or  amount  could  be  plead- 
ed. In  ordinary  taxation,  assessments,  tf 
not  altered  by  a  board  of  revision  or  of 
equalization,  stand  good,  and  the  tax  levied 
may  be  collected  by  a  sale  of  the  delinquent's 
property;  but  assessments  in  California,  for 
the  purpose  of  reclaiming  overflowed  and 
swamp  lands,  can  be  enforced  only  by  suits, 
and  of  course,  to  their  validity,  it  is  essential 
that  notice  be  given  to  the  taxpayer  and  op- 
portunity be  afforded  him  to  be  heard  re- 
specting the  assessment  In  them  he  may  set 
forth,  by  way  of  defense,  all  his  grievances. 
Reclamation  District  No.  108  v.  Evans,  61 
Cal.  104."  While  the  discussion  there  was 
addressed  to  a  dllTerent  contention  from 
what  is  presented  here,  the  availability  and 
efBcacy  of  the  suit  in  court  to  test  the  valid- 
ity of  the  assessment  are  unqualifiedly  af- 
firmed. And  it  may  be  said  that  section 
3463  of  the  Political  Code  accords  to  the 
charges  assessed  by  the  commissioners  under 
said  reclamation  act  the  same  potency  and 
attaches  to  it  the  same  significance  as  evi- 
dence In  the  suit  to  enforce  the  lien  or  to 
determine  its  validity  as  does  said  section 
14  of  the  drainage  act  to  the  charges  assess- 
ed by  said  commissioners  sitting  as  a  board 
of  equalization.  The  charges  assessed  by  the 
former,  in  other  words,  bear  the  same  rela- 
tion to  the  suit  in  court  to  determine  their 
validity  as  do  the  charges  assessed  and 
equalized  by  the  commissioners  under  the 
drainage  act  It  is  true  that  there  is  no 
provision  for  a  board  of  equalization  under 
the  reclamation  act  as-  there  is  under  the 
act  herein ;  but  that  circumstance  does  not 
affect  the  question  before  us.  It  simply 
means  that  the  property  owner  in  the  drain- 
age district  is  afforded  an  additional  oppor- 
tunity to  present  his  grievance  to  the  com- 
missioners. 

In  People  v.  Sacramento  Drainage  District 
155  Cal.  873, 103  Pac.  207,  the  scope  and  pur- 
pose of  such  legislation  are  comprehensively 
and  thoroughly  discussed,  and  the  validity  of 
the  act  therebi  involved  and  the  conclusive- 
ness of  the  assessment  therein  provided  for 
are  upheld;  but  the  act  therein  discussed  it- 
self provides  that  ''the  decision  of  said  board 
of  drainage  commissioners  shall  be  final,  and 
therefore  said  assessment  list  shall  be  conclu- 
sive evidence  that  the  said  assessment  has 
been  apportioned  according  to  the  benefits 
which  will  accrue  to  each  tract  of  land  in 
said  district" 

In  California,  etc,  Co.  v.  Los  Angeles,  10 
CaL  App.  191,  101  Pac.  547,  the  assessment 
made  by  the  county  assessor,  and  equalized 
by  the  county  board  of  equalization,  to  which 
plaintiff  had  successfully  made  an  applica- 
tion for  a  reduction  of  its  assessment,  was 
held  to  be  conclusive.  This  is  in  accordance 
with  the  express  provision  of  the  law  found 
in  section  3679  of  the  Political  Code. 

In  People  v.  Hagar,  52  Cal.  171,  it  was  in- 
deed held  that  in  the  absence  of  fraud,  the 


decision  of  the  commissioners  is  conclnsive 
against  the  property  owner.  At  that  time, 
however,  the  law  provided  that  "the  district 
attorney  shall  proceed  at  once  against  all  de- 
linquents in  the  same  manner  as  is  provided 
by  law  for  the  collection  of  state  and  county 
taxes,"  and  it  was  not  an  unreasonable  infer- 
ence that  It  sufficiently  appeared  to  be  the  in- 
tention of  the  Legislature  that  the  assessment 
by  the  commissioners  should  be  conclusive. 
However,  if  there  is  anything  in  that  case,  or 
in  People  v.  Hagar,  66  CaL  59,  4  Pac.  951,  op- 
posed to  appellants'  position  here.  It  must  be 
deemed  to  have  been  overruled  by  Reclama- 
tion Dist  No.  108  V.  Evans,  61  Cal.  104,  and 
in  Reclamation  District  r.  Phillips,  108  CaL 
306,  39  Pac.  630,  41  Pac.  835.  In  the  last 
two  cases,  as  in  the  one  in  111th  V.  S.,  it  was 
held  that  "the  assessment  under  considera- 
tion could  by  the  law  of  California  be  enforc- 
ed only  by  legal  proceedings,  and  in  them  any 
defense  going  to  its  validity  or  amount  conld 
be  pleaded." 

In  the  Phillips  Case,  supra,  a  rehearing 
was  granted  after  decision  in  department  up- 
on the  point  that  the  conclusion  announced  in 
the  first  opinion  that  "the  court  erred  in  ex- 
cluding the  evidence  tending  to  prove  that  de- 
fendants' land  was  not  benefited  by  the  rec- 
lamation works,  and  was  arbitrarily  and  ex- 
cessively assessed  without  regard  to  propor- 
tionate benefits,"  was  unwarranted ;  but  the 
whole  court  adhered  to  the  department  posi- 
tion. The  cases  are  therein  reviewed,  and, 
while  much  consideration  is  given  to  the  fact 
that  the  only  opportunity  afforded  to  the 
landowner  to  be  heard  was  in  defense  of  the 
action  brought  in  court  and  while  the  court 
was  apparently  of  the  opinion  that  without 
the  provision  in  reference  to  the  judicial  pro- 
ceeding, the  law  could  not  be  upheld,  there  la 
nothing  to  indicate  that  had  the  section  con- 
tained an  express  provision  for  notice,  the  de- 
cision would  have  been  otherwise,  or  tliat  the 
court  would  have  undertaken  to  render  nuga- 
tory the  additional  recourse  plainly  provided 
for  the  benefit  of  the  property  owner. 

In  Swamp  Land  Dist  341  v.  Blumenberg, 
156  Cal.  532,  106  Pac.  389,  it  was  held  that  an 
assessment  the  regularity  and  original  valid- 
ity and  binding  form  of  which  was  admitted, 
was  not  rendM%d  unenforceable  by  reason  of 
certain  subsequent  events.  It  was  ther^Ui 
declared,  though,  that  "if  the  validity  of  the 
assessment  has  not  been  established  tn  an  ac- 
tion as  provided  in  section  3493^  of  the  Po- 
litical Code,  all  questions  Involving  the  regu- 
larity of  the  assessment  proceedings,  the 
amount  of  the  charge  as  compared  to  the  ben- 
efits conferred,  and  the  fact  that  the  cost  was 
apportioned  in  proportion  to  the  benefits,  is 
open  to  investigation  in  defense  to  a  suit  to 
foreclose  the  assessment  lien." 

Of  course  if  the  trial  court  in  the  case  at 
bar  should  find  that  the  assessment  was  val- 
id, no  doubt  the  property  owners  would  pay 
It  without  further  delay,  or,  if  not  there  is 
no  doubt  under  proper  pleadings  that  a  de- 
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cree  of  toreclosnn  eoald  be  entered  In  tbe 
same  suit  Bpt,  at  any  rate,  we  are  assured 
that  plalntlfTs  should  be  accorded  the  privi- 
lege of  making  the  offered  showing,  and  the 
Judgment  ia  therefore  reversed. 

We  concur:    CHIPMAN,  P.  J.;   HABT,  J. 


<23  Cal.  A.  513) 

PEOPLE  T.  WILSON.     (Cr.  299.) 

(District  Court  of  Appeal,  Second  District,  Oal- 
ifomia.    Dec.  17,  1913.) 

1.  Gbiminai,  Z<a.w   (I  404*)— Dbmonstbativb 

EVIOXNCK. 

In  a  prosecution  for  homicide,  in  which 
the  evidence  aa  to  the  cause  of  death  was  pure- 
ly circumstantial,  evidence  was  admitted  that  a 
piece  of  an  old  buggy  shaft  was  found  floating 
in  a  well  near  the  barn  on  the  premises,  and  a 
sliver  of  wood  which  fitted  into  a  recently  brok- 
en place  on  that  piece  of  the  shaft  was  found 
behind  a  box  on  the  front  porch  near  decedent's 
body,  and  a  bj^ken  end  of  a  buggy  shaft  was 
found  in  the  ashes  of  the  fireplace,  but  it  was 
not  shown  to  be  a  part  of  the  shaft  found  in  the 
well,  and  there  was  some  evidence  of  human 
bloodstains  upon  the  piece  of  wood  found  on 
the  porch  and  on  the  piece  found  in  the  well ; 
but  there  was  no  evidence  that  the  pieces  of  the 
shaft  were  ever  seen  on  the  place  l>eiore,  or  ever 
seen  in  accused's  possession.  Held,  that  the 
pieces  of  the  buggy  shaft  were  properly  admit- 
ted in  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  873,  891-893,  1457;  Dec. 
Dig.  i  404.*] 

2.  WrrNESSEB       (|      879*)  —  Contbadictobt 
Statements. 

It  could  not  be  shown,  in  a  homicide  case, 
that  the  complaining  witness  had  shortly  before 
be  filed  the  complaint  joined  in  a  coroner's  jury 
verdict  to  the  effect  that  the  jury  did  not 
know  who  killed  decedent,  nor  could  such  wit- 
ness be  asked  what  evidence  of  accused's  guilt 
he  had  discovered  between  the  time  he  signed  the 
verdict  and  filed  the  complaint ;  the  fact  that 
he  had  joined  in  the  coroner's  verdict  not  be- 
ing inconsistent  with  his  right  to  file  the  com- 
plaint or  testify  to  any  facts  of  which  he  knew 
concerning  accused's  guilt. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §|  1209,  1220-1222,  1247-1266 ;  Dec. 
Dig.  {  379.«] 

3.  HouiciDK    <t    169*)— Aduissioii   of   Bvi- 

DBNCC. 

In  a  prosecution  for  killing  accused's  broth- 
er, a  witness,  after  relating  bow  accused  had 
struck  decedent  in  the  face  on  one  occasion,  testi- 
fied that  on  another  occasion  he  had  been  in 
the  brothers^  home,  and  from  another  room 
heard  a  fall  in  the  dining  room,  immediately 
after  which  accused  came  in  and  stated  that  his 
brother  fell  down,  and  accused  picked  him  up, 
and  that  the  next  morning  both  of  decedents 
eyes  were  shut  Held,  that  the  admission  of 
such  evidence  was  error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f|  341-350;    Dec.  Dig.  {  169.*] 

4.  Griminai,  Law  (S  1169*)— Appeai^Habm- 
uess  Ebbob— Admissioit  of  Evidercb. 

The  error  in  admitting  the  evidence  was 
not  prejudicial  to  accused,  in  view  of  other  evi- 
dence in  the  record  showing  violence  by  accused 
toward  decedent,  his  brother. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  !|  754,  3088,  3130,  3187-3143; 
Dec  Dig.  {  1169.*] 


6.  HoiaoiDK  (i  166*)— Btidxnck— Honvx. 

In  a  prosecution  for  fratricide  charged  to 
have  been  on  October  22,  1912,  it  appeared  that 
in  October,  1911,  decedent  had  left  his  broth- 
er's house  for  a  short  time,  and  gone  to  live 
elsewhere,  and  evidence  was  admitted  that  ac- 
cused asked  his  brother  if  he  was  coming  back  to 
him,  and  that  bis  brother  replied  that  it  was  no 
use,  "we  cannot  get  along,  and  I  am  not  coming, 
back,"  and  evidence  was  admitted  that  on  a 
prior  occasion,  when  decedent's  eyes  were  black, 
and  bis  face  scratched,  witness  asked  accused 
what  was  the  matter  with  decedent's  face,  and 
accused  answered  that  be  knocked  him  over  the 
other  day,  and  that  decedent  made  him  so  mad 
sometimes  that  he  could  not  help  it,  and  there 
was  other  evidence  of  physical  violence  by  ac- 
cused toward  decedent  Held,  that  the  evidence 
of  the  conversation  with  decedent  and  accused 
was  admissible  on  the  question  of  motive  as 
against  an  objection  that  it  was  too  remote  in 
time;    that  going  rather  to  its  weight 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  U  820-881;   Dec.  Dig.  {  166.*] 

6.  Ceiminal  Law  (1 755%*)— iNaTBuernoKS— 
Weight  op  Evidence. 

An  instruction,  in  a  homicide  case,  that  ev- 
idence had  l>een  introduced  as  to  quarrels  l)e- 
tween  accused-  and  decedent  and  of  assaults  up- 
on decedent  by  accused,  and  that  such  evidence 
was  admitted  for  the  sole  purpose  of  showing 
the  relations  t)etween  them,  and  of  showing  mo- 
tive, if  any,  and  mi^ht  be  considered  by  the  Jury 
as  a  circumstance,  in  connection  with  the  other 
facts,  in  determining  whether  accused  was 
guilty,  was  not  objectionable  as  interfering  with 
the  right  of  a  jury  to  find  the  facts ;  Const  art 
6^  §  l9,  permitting  the  court  to  state  the  tes- 
timony, and  declare  the  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1731-1765;  Dec  Dig.  f 
765%.*] 

7.  Cbihinajl  Law   (J   807*)— Inbteuctiokb- 
Abottmentative  Instbtjctiors. 

The  court  charged,  in  a  homicide  case,  that 
accused's  counsel  had  referred  to  a  number  of 
cases  wherein  convictions  had  been  had  upon 
strong  circumstances  of  guilt,  and  afterwards  it 
had  transpired  that  accused  was  innocent,  that 
these  cases  were  extreme  cases,  and  probably  do 
not  occur  but  seldom  in  cases  decided  upon  cir- 
cumstantial evidence,  and  that  reference  to  suck 
cases  was  proper  to  make  the  jury  careful  in 
arriving  at  the  proper  conclusion  from  such  ev- 
idence, but  the  plain  rules  of  evidence  which 
have  been  established  for  ages  should  not  Im 
shaken  because  of  reference  to  such  extreme 
cases,  and,  if  much  search  was  made,  it  would 
be  found  that  probably  a  greater  number  of  cas- 
es might  be  cited  wherein  improper  convictions 
have  been  had  from  direct  evidence  through  per- 
jury of  witnesses,  and  that  all  human  testimony 
Is  fallible,  but  jurors  must  consider  circum- 
stances, and,  if  sufficient  act  upon  them,  though 
the  main  fact  is  proved  by  no  eyewitnesses. 
Held,  that  the  Instruction  was  at  least  argu- 
mentative, and  should  have  been  omitted. . 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SJ  1806, 1959,  1960;  Dec  Dig. 
{  807.*] 

8.  Cbimirai.  Law  (g  1137*)— Appkai/— Estop- 

PEI.  TO  AlXEOE  EbROB. 

Where  accused  requested  a  charge  that  It 
was  not  indispensable  to  a  conviction  that  a 
motive  be  shown,  he  cannot  complain  on  appeal 
of  a  <^arge  that  proof  of  motive  is  never  essen- 
tial- 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3007-3010;  Dec  Dig.  j 
1137.*] 
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9.  Cbiminal   Law   (|  67S*)— Instrtjctions— 
Reputation. 

Instruction!  should  have  been  given,  in  a 
homicide  caae,  as  to  the  purpose  of  evidence  of 
accused's  good  reputation  for  peace  and  veracity 
in  the  community  in  which  he  had  lived,  whera 
eyidence  thereon  was  offered  by  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l;aw.  Cent  Dig.  U  15»7,  1872-1876;  Dec.  Dig. 
i  67i»] 

10.  CBnaNAi,    Law     (J    867*)— Bvidencb— 
Chabaoteb  Evidence. 

Proof  of  accused's  good  character  should  be 
considered  in  aid  of  the  general  presumption  of 
innocence,  and  cannot  be  put  aside  by  the  jury 
in  order  to  determine  -whetner  the  other  circum- 
stances in  evidence  considered  by  themselves  do 
not  establish  gnilt  beyond  a  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
IjLW,  Cent.  Dig.  {)  2054,  2^;  Dec  Dig.  i 
867.*) 

11.  Cbimiral  Law  (( 1186*)— Appeai^Habm- 

LESS  ErBOS— "MiSCABBIAOX  of  JnSTIOE." 

The  phrase  "miscarriage  of  justice,"  as 
used  in  Const  art  6,  {  4^,  prohibiting  rever- 
sals, unless  the  appellate  court  determined  that 
error  lias  caused  a  miscarriage  of  justice,  does 
not  merely  mean  that  a  guilty  man  has  escaped, 
or  an  innocent  man  has  been  convicted,  but  is 
also  applicable  where  an  acquittal  or  conviction 
has  resulted  from  a  form  of  trial  in  which  the 
essential  rights  of  accused  or  the  people  were 
disregarded. 

[E^.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  3215-3219,  3221,  3230;  Dec 
Dig.  {  1186.*] 

12.  Cbiminal  Law  (|  1172*)— Appeal—Habm- 
I.ES8  Ebbob— Refusal  or  Instbuctiors. 

In  a  prosecution  for  fratricide,  the  evidence 
was  wholly  circumstantial,  and  there  were  some 
circumstances  inconsistent  with  Innocence,  such 
as  that  accused  promptly  reported  bis  brother's 
death,  answered  all  questions  relating  thereto, 
and  did  not  attempt  to  escape,  and  in  two  pre- 
vious trials  the  juries  disagreed.  There  was 
evidence,  however,  that  on  a  number  of  occa- 
sions accused  had  beat  and  struck  bis  brother, 
that  the  killing  occurred  at  accused's  house, 
and  that  a  part  ot  the  violent  encounter  which 
preceded  the  killing  took  place  in  the  sitting 
room  next  to  the  room  in  which  accused  claims 
to  have  slept  Held,  in  view  of  the  evidence, 
that  the  appellate  court  cannot  say  that  the  re- 
fusal to  instruct  on  the  effect  of  evidence  of  ac- 
cused's good  reputation  for  peace  and  veracity 
was  not  prejudicial  to  accused. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  Sl  3128.  3164-3157,  3169-3163. 
3169:   Dec  Dig.  I  1172.*] 

Appeal  from  Superior  Court,  Santa  Barba- 
ra County;   S.  E.  Crow,  Judge. 

William  Wilson  was  convicted  of  man- 
slanghter,  and  he  appeals.    Reversed. 

B.  F.  Thomas,  of  Santa  Barbara,  and  A.  B. 
Bigler,  of  Santa  Maria,  for  appellant  U.  S. 
Webb;  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  the  People. 

CONRBT.  P.  3.  The  defendant,  having 
been  convicted  of  the  crime  of  manslaughter, 
appeals  from  the  judgment,  and  from  an  or- 
der denying  his  motion  for  a  new  trial. 

The  Information  in  this  case  charged  the 
defendant  with  the  crime  of  murder  commit- 
ted on  the  22d  day  of  October,  1912,  In  the 
kUUug  of  one  Thomas  Wilson.  The  defend- 
ant and  the  deceased  were  brothers,  aged,  re- 


spectively, about  54  and  60  years.  In  October, 
1912,  and  for  about  one  year  prior  thereto,  they 
had  been  living  together  on  a  ranch  known  as 
the  Hopkins  place,  located  nearly  two  miles 
southeast  of  the  town  of  Orcutt,  In  the  conn- 
ty  of  Santa  Barbara.  During  October,  1912, 
these  two  were  the  only  occupants  of  the 
ranch  and  of  the  house  thereon  where  they 
were  living.  In  the  afternoon  of  October  21st 
they  went  together  to  Orcutt,  and,  after  at- 
tending to  some  bnsiness  there,  they  drove 
back  to  the  ranch.  On  the  morning  of  Octo- 
ber 22d,  between  8  and  0  o'clock,  the  defend- 
ant came  to  Orcntt  and  gave  Information 
that  his  brother  was  dead,  and  asked  the  Jus- 
tice of  the  peace,  who  was  also  acting  coro- 
ner, to  come  to  the  ranch.  The  defendant 
then  returned  to  the  ranch,  being  immediate- 
ly followed  by  the  acting  coroner  and  several 
other  men,  most  of  whom  were  summoned  as 
members  of  a  coroner's  Jury.  The  evidence 
upon  which  the  defendant  has  b^n  convicted 
is  entirely  of  a  circumstantial  nature,  and 
consists  largely  of  testimony  of  these  men 
who  visited  the  ranch  on  that  morning  as  to 
the  facts  which  they  discovered  on  inspection 
of  the  premises  at  the  Hopldns  place. 

There  was  a  front  porch  of  the  Hopkins 
house,  with  a  door  opening  Into  a  middle 
front  room,  known  as  the  sitting  room,  and 
In  which  there  was  a  flreplac&  On  the  right 
side  of  the  sitting  room  as  one  enters  through 
the  front  door  there  was  a  door  opening  into 
defendant's  bedroom.  Immediately  opposite 
this  on  the  other  side  of  the  sitting  room 
was  a  door  opening  into  the  bedroom  of 
Thomas  Wilson.  These  witnesses  found 
Thomas  Wilson  lying  on  his  back  on  the 
front  porch,  with  a  pillow  under  his  head, 
his  right  arm  extended  by  the  side,  and  his 
left  arm  across  the  breast  The  right  arm 
was  broken  at  the  elbow,  and  the  third  finger 
of  the  left  hand  was  mashed  as  by  some 
severe  blow.  Two  cuts  made  by  the  blows  of 
some  blunt  instrument  had  laid  open  the 
scalp  on  top  of  the  head,  and  the  evidence 
shows  that  one  or  both  of  these  blows  was 
the  cause  of  death.  There  was  a  consider- 
able amount  of  blood  on  the  pillow,  and  on 
the  floor  near  the  bead,  and  along  the  side 
where  the  arm  lay.  The  testimony  shows 
that  blood  was  found  in  the  sitting  room  on 
the  casing  of  the  door  leading  Into  the  de- 
ceased's bedroom,  and  on  the  wall  of  the  alt- 
ting  room  on  each  side  of  that  door,  and  on 
the  floor  between  the  deceased's  bedroom 
door  and  the  front  door,  and  on  the  inner 
knob  of  the  front  door.  Some  effort  had  beat 
made  to  wash  the  floor  Immediately  In  front 
of  the  deceased's  bedroom  door.  From  that 
place  to  the  front  door  the  blood  was  only  in 
Isolated  drops,  except  that  at  one  place  In 
the  sitting  room  and  near  the  front  door  the 
blood  marks  approximated  the  shape  that 
would  be  left  by  the  pressure  ot  a  bloody 
hand. 


■  see  same  tople  and  seetton  NUMBBR  la  Dee.  Dig.  ft  Aai.  Dig.  Key-No.  Series  ft  Bep'r  Isdazaa 

Digitized  by  V^OOQ IC 


Cal.) 


PEOPLE  ▼.  WILSON 


973 


Some  of  the  witnesses  found  floating  In  the 
well  near  the  barn  a  piece  of  an  old  buggy 
shaft.  Some  of  the  witnesses  found  behind  a 
box  on  the  front  porch  near  the  body  of  de- 
ceased a  silver  of  wood,  which  fitted  into  a 
recently  broken  place  on  the  piece  of  buggy 
Bhaft  found  in  the  well.  They  also  found  in 
the  ashes  of  the  fireplace  a  broken  end  of  a 
buggy  shaft;  but  this  was  not  shown  to  fit 
Into  or  be  a  part  of  the  piece  of  buggy  shaft 
found  In  the  well.  There  is  some  evidence 
of  human  bloodstains  upon  the  silver  of 
wood  found  on  the  porch,  and  upon  the  piece 
of  buggy  shaft  found  in  the  well.  There  is 
no  evidence  showing  where  these  pieces  of 
buggy  shaft  came  from,  nor  that  they  were 
ever  seen  on  the  Hopkins  place  before  the 
22d  day  of  CM»ber,  1912,  nor  that  any  person 
ever  saw  them  in  the  possession  of  the  de- 
fendant One  witness  also  stated,  with  re- 
spect to  the  piece  taken  from  the  fireplace, 
"I  think  it  bad  blood  spots  on  it,  or  what 
was  apparently  blood  spots." 

Defendant  testified  that  when  be  returned 
with  the  deceased  to  the  Hopkins  place  on 
the  evening  of  October  2l8t  the  defendant 
unhitched  the  team,  and  the  deceased  went 
up  to  the  house;  that  when  the  defendant 
came  up  to  the  house  hia  brother  was  lying 
on  bis  (the  deceased's)  bed ;  that  at  about  7 
o'clock  the  defendant  went  to  bed  and  read 
a  newspaper  until  nearly  10  o'clock,  at  which 
time  he  heard  his  brother  go  out;  that  the 
defendant  went  to  sleep  without  hearing  his 
brother  return  to  the  bouse,  and  the  defend- 
ant then  slept  until  6  o'clock  In  the  morning ; 
that  at  about  6  o'clock  in  the  morning  the 
defendant,  after  making  some  preparations 
for  breakfast,  looked  Into  hia  brother's  room, 
and  then  looked  out  through  the  window,  and 
saw  him  lying  on  the  porch;  that  he  went 
out  and  found  that  his  brother  was  dead,  and 
thereupon  be  put  the  left  arm  up  over  the 
breast,  went  into  the  bouse  and  got  a  pillow 
which  be  brought  out  and  placed  under  his 
brother's  head;  that  be  then  went  to  bis 
brother's  bed  and  obtained  a  bedspread  with 
which  he  covered  the  body,  as  it  was  found 
by  the  men  who  came  later;  that  he  then 
bitched  up  the  team,  drove  to  a  neighbor's, 
where  he  reported  his  brother's  death,  and 
then  went  to  Orcutt,  where  he  reported  the 
fact  of  his  brother's  death. 

There  is  testimony  by  several  witnesses 
relating  to  a  number  of  occasions  when  quar- 
rels are  said  to  have  occurred  between  de- 
fendant and  Thomas  Wilson.  These  occur- 
rences are  placed  at  various  times  extending 
from  two  weeks  to  two  years  prior  to  Octo- 
ber 22,  1912.  For  the  most  part  they  are  iso- 
lated Instances  supported  separately  by  sin- 
gle witnesses,  and  denied  In  whole  or  in  part 
by  the  defendant. 

There  are  many  assignments  of  error  set 
forth  in  the  briefs  of  defendant's  counseL 
After  eliminating  those  which  are  of  slight 
Importance,  or  not  justified  by  the  record, 
the  following  Items  appear  to  require  more 


particular  discussion  or  statement  of  the 
opinion  of  this  court: 

[1]  The  court  did  not  err  in  admitting  in 
evidence  the  pieces  of  buggy  shaft  It  was 
necessary  for  the  prosecution  to  show  as  ac- 
curately as  possible  the  means  by  which  and 
manner  in  which  Thomas  Wilson  came  to  his 
death.  The  facts  with  respect  to  those  pieces 
of  wood  having  been  shown  as  hereinabove 
stated,  their  presence  upon  those  premises  at 
the  places  where  they  were  found,  and  under 
the  circumstances  then  existing,  had  a  direct 
tendency  to  show  that  the  blows  received  by 
Thomas  Wilson  had  been  administered  by 
the  use  of  said  buggy  shaft  In  People  v. 
Hill,  123  CaL  671,  56  Pac.  443,  It  was  held  to 
have  been  error  for  the  court  to  permit  to  be 
received  In  evidence  and  exhibited  to  the 
Jury  a  club  found  in  the  corral  where  the  de- 
fendant and  the  deceased  had  the  encounter 
in  which  the  murder  was  alleged  to  have  been 
committed.  There  was  In  that  case  no  evi- 
dence tending  to  show  that  the  stick  was 
the  one  with  which  the  deceased  had  been 
hit,  or  that  the  defendant  was  connected 
with  it  in  any  manner.  The  presence  of 
blood  marks  or  other  signs  connecting  It 
with  said  encounter  would  have  made  the 
exhibit  admissible  in  evidence.  In  People 
V.  Sampo,  17  CaL  App.  149,  118  Pac.  957,  re- 
ferring to  the  admission  in  evidence  of  a 
rock  found  at  the  place  where  the  defendant 
had  administered  a  beating  to  the  deceased, 
the  court  held  that  such  evidence  was  prop- 
erly admitted,  not  only  because  there  was 
testimony  that  the  defendant  had  used  a  rock 
in  attacking  the  deceased,  but  also  because 
this  rock  was  admissible  In  evidence  for  the 
following  reasons:  "Moreover,  the  doctors 
testified  that  the  wound  inflicted  upon  Pis- 
tone's  bead  appeared  to  have  been  produced 
by  some  blunt  instrument,  and  that  it  could 
have  been  caused  by  the  use  of  the  rock  in 
question.  Having  been  found  at  the  very 
place  where  the  beating  occurred,  with  fresh 
bloodstains  thereon,  and  in  view  of  the  testi- 
mony of  the  physicians  that  the  wound  could 
have  been  made  by  means  thereof,  the  rock 
Itself  constituted  a  pertinent  clrcum&tance  to 
be  considered  with  the  other  evidence  in  de- 
termining the  question  of  the  guilt  of  the 
accused." 

[2]  On  cross-examination  of  the  witness 
James  H.  Drumm,  it  having  been  made  to  ap- 
pear that  this  witness  had  been  foreman  of 
the  coroner's  Jury,  and  also  that  he  was  the 
complaining  witness  on  whose  sworn  state- 
ment this  prosecution  was  Instituted,  the  de- 
fendant offered  In  evidence  the  verdict  of  the 
coroner's  Jury.  Upon  objection  that  this  was 
Irrelevant  and  immaterial,  the  court  sustain- 
ed the  objection,  and  refused  to  allow  de- 
fendant's counsel  to  state  the  purpose  of  the 
offer.  It  is  now  stated  that  the  object  was  to 
show  that  the  witness  had  made  contradic- 
tory statements,  in  that  on  the  22d  of  October 
he  Joined  in  a  verdict  of  the  coroner's  Jury 
stating  that  they  did  not  know  bj  wboee 
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hands  Thomas  Wilson  came  to  his  death, 
and  that  on  the  following  day,  without  fur- 
ther evidence,  he  filed  the  complaint  charging 
the  defendant  with  murder.  Immediately 
preceding  the  offer  In  evidence  of  said  ver- 
dict, defendant's  counsel  asked  the  witness: 
"What  discovery  of  evidence  of  any  sort  in 
regard  to  defendant's  gnllt  in  this  case  did 
you  m&ke  between  the  time  you  signed  the 
verdict  of  the  coroner's  jury  up  to  the  time  yon 
filed  the  complaint?"  This  was  objected  to  as 
Irrelevant,  immaterlEil,  and  not  cross-examina- 
tion, and  the  objection  was  sustained.  "We 
find  no  error  in  these  rulings.  Assuming 
that  the  witness  had  Joined  in  a  verdict  of 
the  coroner's  Jury,  and  thereby  certified  to 
the  fact  that  he  did  not  know  who  killed 
Thomas  Wilson,  that  was  not  Inconsistent 
with  his  right  and  duty  as  a  witness  to  state 
in  testimony  any  facts  known  to  him,  and 
relative  to  the  Issues  of  this  case,  and  was 
not  in  conflict  with  any  testimony  so  given 
by  him. 

[3,  4]  The  witness  C.  R.  Drumm  had  been 
employed  by  the  defendant  in  December, 
1911,  and  January,  1912,  at  the  Hopkins 
place.  After  relating  an  incident  in  which 
he  stated  that  the  defendant  struck  Thomas 
Wilson  in  the  face,  this  witness  referred  to 
another  occasion  during  his  said  period  of 
employment,  as  follows:  "I  had  been  in  the 
dining  room  eating  my  supper,  and  I  got 
through  with  my  supper  and  went  into  the 
sitting  room,  and  was  sitting  there  in  the  sit- 
ting room.  I  heard  a  fall,  and  immediately 
afterwards  Billy  came  into  the  room  and 
says,  Tom  fell  down,  and  I  picked  him  up,' 
and  the  next  morning,  why,  both  of  Tom's 
eyes  were  shut."  The  defendant  moved  to 
strike  out  this  answer  as  not  connecting  the 
defendant  with  any  blows  or  bruises  upon 
Thomas  Wilson's  face,  and  the  motion  was 
denied.  We  think  this  ruling  was  erroneous. 
For  the  reason  stated  In  the  motion,  the  an- 
swer should  have  been  stricken  out  This, 
however,  cannot  be  seriously  prejudicial  to 
the  defendant,  since  the  record  contains  other 
evidence  of  actual  violence  on  the  part  of  de- 
fendant toward  said'  Thomas  Wilson. 

IS]  In  October,  1911,  for  a  short  period  of 
time,  Thomas  Wilson  left  the  defendant,  and 
lived  at  the  house  of  one  F.  J.  Beson.  Mr. 
Beson,  having  testified  to  this  fact,  was  ask- 
ed whether,  during  the  time  that  Thomas 
Wilson  was  living  at  his  place,  the  witness 
had  ever  heard  a  conversation  hetween 
Thomas  Wilson  and  the  defendant.  Defend- 
ant's counsel  objected  to  this  evidence  as  too 
remote  from  the  Ume  of  the  alleged  murder, 
and  the  objection  was  overruled.  The  wit- 
ness then  testified  that  the  defendant  ask^d 
Thomas  Wilson  If  he  was  coming  back  to 
aim,  and  that  Thomas  replied:  "It's  no  use; 
we  cannot  get  along,  and  I  am  not  coming 
back.''  Immediately  following  this  festlmpny 
the  witness,  referring  to  a  prior  occaeApn 
when  Thomas  Wilson's  eyes  were  black,  and 
bis  face  scratched  up,  repeated  a  conversa- 


tion In  which  the  witness  asked  the  defendant 
what  was  the  matter  with  Tom's  face,  and 
the  defendant  said:  "I  slapped  him  over  and 
knocked  him  over  the  other  day.  It  Is  no 
credit  to  a  brother  to  hit  another  one;  bat 
he  makes  me  so  mad  sometimes  that  I  can't 
help  it"  The  admission  of  this  and  some 
similar  testimony  is  claimed  to  have  been  er- 
roneous because  of  the  remoteness  of  the  in- 
cidents from  the  time  of  the  alleged  murder. 
We  think,  however,  that  where,  as  in  this 
case,  a  series  of  incidents  are  shown,  begin- 
ning a  year  or  two  prior  to  the  date  of  the  of- 
fense charged,  and  recurring  at  intervals 
down  to  a  time  near  said  date,  the  objection 
on  account  of  remoteness  of  the  earlier  in- 
cidents cannot  be  sustained.  These  inddents 
taken  together  (to  the  extent  that  they  were 
proved  by  the  evidence)  constitute  the  best 
available  evidence  of  the  actually  existing 
relations  between  the  defendant  and  the  de- 
ceased while  they  were  so  living  together, 
and  thus  tend  to  show  the  existence  of  malice 
or  a  motive  for  further  violence  on  the  part 
of  the  defendant  In  a  case  of  this  kind, 
testimony  that  the  defendant  has  on  previous 
occasions  quarreled  with  and  expressed  hos- 
tility toward  another  is  admissible  as  tending 
in  some  degree  to  show  malice  and  motive 
with  reference  to  the  offense  charged.  The 
objection  that  the  occurrence  was  too  remote 
goes  to  the  weight  rather  than  to  the  ad- 
missibility of  the  evidence.  People  v.  Piercy, 
16  CaL  App.  13,  116  Pac  322;  People  t. 
Chaves,  122  Cal.  134,  143,  64  Pac.  586. 

[6]  The  seventh  instruction  given  by  the 
court  is  as  follows:  "Evidence  has  been  In- 
troduced as  to  altercations  with,  threats 
against  and  assaults  upon  the  deceased  by 
the  defendant  This  evidence  has  been  admit- 
ted for  the  sole  purpose  of  showing  the  re- 
lations existing  between  the  deceased  and  the 
defendant,  and  for  the  purpose  of  showing 
motive,  if  any,  and  may  be  considered  by  yoa 
as  a  circumstance  in  connection  with  the 
other  facts  and  circnmstances  in  the  case  In 
determining  whether  or  not  the  defendant  Is 
guilty  of  the  crime  charged."  It  Is  objected  to 
the  foregoing  instmction  that  It  practicaUy 
tells  the  jury  that  those  altercations,  assaults, 
and  threats  actually  occurred.  Undoubtedly 
it  is  the  policy  of  our  law,  emphatically  stated 
in  the  Constitution  of  the  state,  that  Judges 
shall  not  charge  Juries  with  respect  to  mat- 
ters of  fact ;  but  it  is  also  declared  that  they 
may  state  the  testimony,  and  declare  the 
law.  Const,  art  6,  S  19.  While  the  foregoing 
instruction  might  have  been  phrased  more 
carefully,  so  as  to  make  it  clearer  that  the 
court  was  not  Instructing  upon  the  weight 
or  effect  of  evidence,  yet  we  cannot  say  that 
the  instruction  as  given  constitutes  a  dec- 
laration by  the  court  with  respect  to  matters 
of  fact  or  that  it  Interferes  with  the  fall 
right  and  power  of  the  jury  to  find  the  facts 
involved  in  the  matters  to  which  said  evi- 
d'en'c^  refers. 
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'  t^l  It  IB  farther  objected  that  In  giving  In- 
iit  ruction  17  the  court  violated  said  provision 
of  the  Constitution  by  charging  the  Jury  with 
respect  to  matters  of  fact.  Instruction  17 
reads  as  follows:  "Clonnsel  for  defendant 
ha8  referred  to  a  number  of  cases  wherein 
convictions  have  been  sought  and  had  upon 
strong  circumstances  of  guUt  proved  against 
the  accused  In  those  cases,  and  afterwards 
it  has  transpired  that  the  accused  was  Inno- 
cent, notwithstanding  the  strong  clrcnm- 
stancea  shown  against  him.  These  cases  are 
extreme  cases,  and  probably  do  not  occur  but 
seldom  In  cases  decided  upon  circumstantial 
evidence.  Reference  to  such  cases  is  proper 
in  order  to  make  the  Jury  careful  in  arriving 
at  the  proper  conclusion  from  such  evidence ; 
but  the  plain,  practical  rules  of  evidence 
which  have  been  established  for  ages  ought 
not  to  be  shaken  because  of  the  reference  to 
extreme  cases  by  counsel  wherein  improper 
convictions  have  been  had — and,  If  much 
search  be  made,  it  would  be  found  that  prob- 
ably a  greater  number  of  cases  might  be  cit- 
ed wherein  Improper  convictions  have  been 
had  from  direct  and  positive  evidence 
through  inattention  or  perjury  of  witnesses. 
All  human  testimony  Is  fallible.  But  Jurors 
in  their  decision  must  take  and  consider 
circumstances,  and.  If  sufficient,  act  upon 
them,  although  the  main  fact  is  proved  by  no 
eyewitness." 

It  Is  true  that  this  Instruction  involves  a 
statement  of  matters  of  fact;  but,  whether 
correctly  stated  or  not,  It  related  to  matters 
of  history  and  general  information,  rather 
'than  to  facts  contained  in  the  trial  record  of 
this  case.  For  this  reason  it  may  be  that  the 
instruction  does  not  violate  the  above-men- 
tioned provision  of  the  Constitution;  but  it 
is  argumentative,  and,  in  our  opinion,  should 
have  been  omitted  from  the  instructions  giv- 
en. It  did  not  add  anything  to  the  law  of  the 
case  as  stated  by  the  court  In  its  other  In- 
structions. 

[I]  Defendant  claims  that  it  was  error  for 
the  court  to  state  In  its  eighteenth  instruc- 
tion that,  "in  criminal  cases,  the  proof  of 
the  moving  cause  Is  permissible  and  often- 
times valuable,  but  is  never  essential."  In 
No.  21  of  the  instructions  requested  by  de- 
fendant we  find  a  declaration  that  "it  is 
not  Indispensable  to  a  conviction  of  the 
defendant  that  a  motive  be  shown  for  his 
commission  of  the  crime."  The  defendant 
thus  having  offered  this  proposition  as  a 
part  of  the  instructions  requested  by  him, 
he  is  not  in  a  position  to  claim  the  benefit 
of  an  objection  thereto.  "The  defendant 
cannot  complain  of  an  instruction  which  is 
in  substance  the  same  as  those  requested  by 
him."  People  v.  Harlan,  133  CaL  16,  23,  65 
Pac.  9. 

Hie  instructions  stating  the  law  as  to 
what  constitutes  manslaughter  were  properly 
given.    People  v.  Cramley,  138  Pac.  123. 

[1, 10]  The  defendant  introduced  in  evi- 
dence the  testimony  of  several  witnesses  wbo 


had  been  acquainted  with  him  for  many 
years,  showing  the  defendant's  good  reputa- 
tion "for  peace,  and  quietude,  and  truth,  and 
veracity"  in  the  communities  where  be  has 
lived.  The  defendant  having  requested  the 
court  to  give  the  jury  certain  liQstructions 
pertinent  to  this  evidence,  the  court  refused 
to  give  any  of  them,  and  failed  to  give  to 
the  jury  any  Instructions  whatever  on  the 
subject  of  good  character  of  the  accused. 
The  court  should  have  given  these  instruc- 
tions, or  so  much  of  them  as  was  necessary 
to  state  the  law  with  reference  to  the  evi- 
dence of  good  character,  and  the  extent  to 
which  such  evidence,  and  the  facts  shown 
thereby,  may  be  considered  as  bearing  on  the 
question  of  the  guilt  or  innocence  of  the 
defendant  Proof  of  good  character,  when 
shown  by  the  evidence,  comes  in  aid  of  the 
general  presumption  of  innocence,  and  is  no 
more  to  be  laid  out  of  view  by  the  Jury  in 
their  deliberations  than  is  the  original  pre- 
sumption itself.  The  good  character  of  the 
prisoner,  when  proven,  is  Itself  a  fact  in 
the  case.  It  la  a  circumstance  tending  in  a 
greater  or  less  degree  to  establish  his  inno- 
cence, and  cannot  be  put  aside  by  the  jury 
in  order  to  ascertain  If  the  other  facts  and 
circumstances  considered  by  themselves  do 
not  establish  his  guilt  beyond  a  reasonable 
doubt.  People  v.  Ralna,  46  CaL  292.  This 
ruling  has  been  affirmed  and  further  dis- 
cussed in  People  v.  Shepardson,  49  CaL  629, 
and  People  v.  French,  137  CaL  218,  68  Paa 
1063. 

[11]  Having  determined  that  the  defend- 
ant was  entitled  to  have  instructions  given 
with  reference  to  the  evidence  of  bis  pre- 
vious good  character,  and  the  court  having 
refused  to  give  any  such  Instructions,  we  are 
of  the  opinion  that  this  failure  constitutes 
error  of  such  importance  to  the  defendant's 
rights  that  we  must  carefully  consider  wheth- 
er It  has  caused  a  miscarriage  of  justice 
within  the  meaning  of  article  6,  |  4%,  of  the 
Constitution  of  this  state.  Under  such  cir- 
cumstances we  are  required  to  examine  the 
entire  cause,  including  the  evidence,  and 
thereby  to  determine  whether  the  error  com- 
plained of  has  "resulted  in  a  miscarriage  of 
justice."  The  phrase  "miscarriage  of  Jus- 
tice" does  not  simply  mean  that  a  guilty  man 
has  escaped,  or  that  an  Innocent  man  has 
been  convicted.  It  is  equally  applicable  to 
cases  where  the  acquittal  or- the  conviction 
has  resulted  from  some  form  of  trial  in 
which  the  essential  rights  of  the  people  or 
of  the  defendant  were  disregarded  or  denied. 
The  right  of  the  accused  in  a  given  case  to  a 
fair  trial,  conducted  substantially  according 
to  law,  is  at  the  same  time  the  right  of  all 
inhabitants  of  the  country  to  protection 
against  procedure  which  might  at  some  time 
illegally  deprive  them  of  life  or  liberty.  "It 
Is  an  essential  part  of  justice  that  the  ques- 
tion of  guilt  or  innocence  shall  be  aeter- 
mined  by  an  orderly  legal  procedure,  in  which 
the  substantlBl  rights  belonging  to  defend- 
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ants  shall  be  respected."  (Opinion  written 
by  Mr.  Justice  Sloss  In  People  v.  O'Bryan, 
130  Paa  104Z)  In  the  case  last  cited  the 
same  writer  said:  "We  are  not  to  determine, 
as  an  original  Inquiry,  the  question  of  the 
defendant's  gnllt  or  innocence.  But,  where 
the  Jury  has  fonnd  him  guilty,  we  must,  upon 
a  review  of  the  entire  record,  decide  whether, 
in  our  judgment,  any  error  committed  has 
led  to  the  verdict  which  was  reached.  If 
it  appears  to  our  satisfaction  that  the  result 
was  Just,  and  that  it  would  have  been  reach- 
ed If  the  error  had  not  been  committed,  a 
new  trial  la  not  to  be  ordered." 

[12]  The  concrete  question  now  presented 
in  the  present  case  is:  Was  the  conviction  of 
this  defendant  just,  and  would  that  result 
have  been  reached  If  the  court  had  given  the 
defendant  the  benefit  of  appropriate  instruc- 
tions concerning  the  evidence  of  defendant's 
good  character,  and  concerning  the  duty  of 
the  jury  to  consider  the  same?  A  summary 
of  the  principal  facts  shown  by  the  evidence 
is  given  at  the  commencement  of  this  opin- 
ion. We  have  carefully  examined  the  testi- 
mony as  set  forth  in  the  reporter's  tran- 
script We  must  take  Into  view  the  fact 
that  the  evidence  of  defendant's  guilt  Is 
wholly  of  a  circumstantial  nature,  and  that 
it  was  possible  for  some  third  person  to 
have  killed  Thomas  Wilson  while  the  defend- 
ant slept.  We  must  remember  that  there 
were  some  circumstances  In  the  conduct  of 
the  defendant  which  mlghi:  reasonably  be 
construed  as  that  of  an  Innocent  man,  such 
as,  for  instance,  that  he  promptly  reported 
the  fact  of  his  brother's  death,  freely  (we 
cannot  say  whether  truly  or  not)  answered 
all  questions  put  to  him  concerning  his  broth- 
er's death,  and  made  no  effort  to  escapa 
And  the  record  here  shows  that  in  two  trials 
of  this  case  the  Juries  could  not  agree  upon, 
a  verdict    Why  did  the  third  Jury  find  the 


defendant  guilty?  Was  tbe  evidence  of  the 
state  more  convincing?  Or  were  these  last 
jurors  more  intelligent  or  more  faithfol  to 
their  duty?  These  questions  we  cannot  an- 
swer, since  we  have  here  the  record  of  col; 
the  last  triaL  On  the  other  hand,  there  ar« 
facts  which  limit  the  Importance  of  tbe  re- 
fused Instructions  with  reference  to  the  eri- 
dence  of  defendant's  good  character  as  t 
peaceable  man.  Of  what  avail  Is  It  that 
one's  general  conduct  is  peaceable  and  friend- 
ly, if  be  harbors  malice  against  some  one 
person?  Here  several  of  the  witnesses  re- 
counted instances  when,  according  to  their 
testimony,  the  defendant  raised  his  hand 
against  his  brother,  and  the  drcumstances 
shown  in  evidence  indicate,  not  only  that 
Thomas  Wilson  was  killed  at  the  house  on 
the  Hopkins  place,  but  also  that  some  im- 
portant part  of  tbe  violent  encounter  took 
place  in  the  sitting  room  next  to  the  room 
where  the  defendant  claims  to  have  been 
asleep. 

It  is  not  for  ua  to  say  whether  we  think 
that  tbe  defendant  is  guilty,  and  nothing 
said  here  is  to  be  taken  as  indicating  an; 
opinion  on  the  question  of  his  actual  gn&L 
We  do  hold  that  if  the  jury  had  been  In- 
structed upon  the  law  concerning  their  doty 
to  consider  the  evidence  of  defendant's  pre- 
vious good  character  as  a  part  of  the  evi- 
dence upon  which  they  were  to  determine  the 
question  of  his  guUt  or  innocence,  such  in- 
struction would  have  added  a  substantial 
item  to  the  balance  in  defendant's  favor, 
and  might  have  changed  the  verdict  Tbls 
b^ng  so,  the  case  is  one  where  the  right  of 
defendant  to  such  instruction  was  a  rigbt 
the  loss  of  which  materially  affected  his 
general  right  to  a  fair  and  lawful  trial. 

The  judgment  and  the  order  denying  a 
new  trial  are  reversed. 

We  concur:   JAMBS,  X;   BELAW,  J. 
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GRAY  T.  O'BANION.     («▼.  U09.) 
(District  Court  of  Appeal,  Third  District.  Cal- 
ifornia.     Dec.    12,    1913.      Rehearing   De- 
nied by  Supreme  Court  Feb.  10,  1914.) 

1.  EuECTioNB  ({  191*)— Ballots— RxJEonoir. 

Ballots  should  not  be  rejected  on  account 
of  distinguishing  marks,  because  in  folding 
them  to  place  in  the  ballot  box  the  wet  ink  of 
the  marks  made  by  the  voting  stamp  made 
blurs  at  the  point  where  they  touched  the  coun- 
tersurface  of  the  ballot ;  it  not  appearing  that 
such  marks  were  made  for  the  purposes  of 
identification. 

[Ed.  Note.— For  other  cases,  see  Blectiona, 
Cent.  Dig.  {{  166,  167;  Dec.  Dig.  {  194.*] 

2.  Elections  (i  306*)— Cortmt  —  Bsvisw— 

FiNDINOa 

In  an  election  contest,  the  finding  of  the 
trial  court  that,  from  the  appearance  of  a  voter, 
she  was  under  60  years  of  age  at  the  time  of 
the  adoption  of  Const,  art  2,  {  1,  as  amended, 
providing  for  an  educational  qualification  of 
electors  under  60  years  of  age,  is  conclusive  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  {$  317-382;    Dec  Dig.  {  306.*] 

3.  E^LxcnoNS    ({   204*)— V0IKB8— QuAUHOA- 
TiONs— Domicile. 

where  the  line  dividing  two  supervisorial 
districts  ran  through  an  elector's  house,  the 
dining  room  being  in  the  third  district,  and  the 
other  principal  rooms  in  the  fourth  district,  the 
elector  was  entitled  to  vote  in  the  fourth  dis- 
trict 

[B!d.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  U  180,  181;    Dec.  Dig.  {  204.*] 

4.  BlBCTIONB     (8     204*)— V0TEE»-QUALIS10A- 
TIONB. 

Where  the  dividing  line  of  two  supervisori- 
al districts  intersected  an  elector's  house,  the 
fact  that  the  elector  illegally  voted  in  the  dis- 
trict in  which  the  smallest  part  of  his  residence 
was  located,  and  claimed  the  right  to  vote  in 
either  district,  will  not  deprive  him  of  the 
right  to  vote  in  the  district  in  which  he  was  en- 
titled. 

(Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  Si  180,  181 ;  Dec.  Dig.  i  204.*] 

5.  Elboiions  ({  204*)— Votkb'b   QuAunciA- 

TIORS— DOUICILE. 

Where  unmarried  men,  who  worked  on  a 
ranch  and  slept  in  a  bunkhouse  some  yards  out- 
side of  the  boundary  line  of  a  supervisorial  dis- 
trict, took  their  meals  in  the  dining  room  of  a 
bouse  which  was  intersected  by  toe  boundary 
line,  their  domicile  was  without  the  district, 
and  they  were  not  entitled  to  vote  therein; 
particularly  as  the  dining  room,  wbidi  was  the 
only  place  in  the  house  accessible  to  them,  was 
located  over  the  line. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  ({  180,  181;  Dec.  Dig.  {  204.*] 

Appeal  from  Superior  Court,  Sutter  Coun- 
ty; Wm.  M.  Finch,  Judge. 

Election  contest  by  Samuel  Gray  against 
Ernest  F.  O'Banlon.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Hearing  in  Supreme  Court  denied  (138 
Pac  981. 

W.  H.  CatUn,  of  Sacramento,  and  A.  H. 
Hewitt,  of  Yuba  City,  for  appeUant  A.  C. 
MclAugblln  and  M.  E.  Sanborn,  both  of 
Yuba  City,  for  respondent 

.  HART,  .T.    The  plaiuUff  and  the  defendant 
were  opposing  candidates  for  the  office  of 


superviBor  for  the  Fourth  Buperrlsorlal  dis- 
trict. In  Sutter  county,  at  the  general  elec- 
tion held  throughout  the  state  on  the  6th  day 
of  November,  1912.  There  are  or  were,  at 
the  time  of  said  election,  six  voting  precincts 
in  the  said  Fourth  superrisorlal  district, 
named  as  follows:  Slough,  Yooolumne, 
Rome,  Knight,  Barry,  and  Temon.  After 
said  election,  and  at  the  time  appointed  by 
law,  the  board  of  superrlsors  of  said  county 
met  and  offldally  canvassed  the  votes  cast 
in  said  Fourth  supervisorial  district  for  tbe 
office  of  supervisor  as  said  votes  were  te- 
turned  to  said  board  of  supervisors  by  the 
respective  boards  of  election  of  the  six  pre- 
cincts in  said  district  Thereupon  the  said 
board  of  supervisors  found  that  the  plain- 
tiff had  received  224  votes  and  the  defendant 
226  votes  for  the  office  of  supervisor  for  said 
district,  and  officially  declared  that  the  de- 
fendant had  been  elected  to  said  office,  and 
accordingly  caused  to  be  issued  to  him  a  cer- 
tificate of  election  thereto. 

Within  due  time,  the  plaintiff  instituted 
this  contest,  whereby  he  challenged  the  valid- 
ity of  the  declared  election  of  the  defendant 
to  said  office,  upon  the  grounds:  That  there 
were  counted  and  tallied  for  the  defendant 
by  the  boards  of  election  certain  ballots 
which  were  illegally  marked  and  which 
should  therefore  have  been  rejected ;  that 
certain  ballots  in  favor  of  the  plaintiff  for 
the  office  of  supervisor  were  rejected  or  not 
counted  for  him  by  the  election  boards,  al- 
though said  ballots,  it  is  alleged,  were  in 
legal  form  and  had  been  duly  and  properly 
cast  for  the  plaintiff;  that  "at  least  five 
persons  whose  names  appeared  upon  the  reg- 
ister in  use  at  said  Rome  precinct,  and  who 
voted  at  said  election  for  defendant  for 
said  office  of  supervisor  *  *  *  were  not 
lavrfuUy  entitled  to  vote  in  said  Rome  pre- 
cinct at  said  election,  for  the  reason  that 
said  five  persons  were  each  and  all  of  them 
nonresidents  of  said  precinct  at  the  time  of 
said  election,  and  no  one  of  them  had  been 
an  actual  resident  of  said  Rome  precinct  at 
any  time  during  the  period  of  more  than  30 
days  next  preceding  the  date  of  said  elec- 
tion." 

The  court  found  that,  at  said  election,  the 
plaintiff  received  a  total  of  219  legal  votes, 
and  that  the  defendant  received  a  total  of 
217  legal  votes  for  said  office  of  supervisoi:'; 
that  the  plaintiff  was  duly  elected  to  said 
office,  and  that  the  latter  was  therefore  en- 
titled to  a  certificate  of  election,  to  be  Is- 
sued by  the  county  clerk  of  said  county  of 
Sutter  and  authenticated  by  the  seal  of  the 
superior  court  in  and  for  said  county ;  "that 
the  certificate  of  election  to  said  office  here- 
tofore Issued  to  the  defendant  herein  should 
be  annulled."  Judgment  was  entered  accord- 
ingly, and  this  appeal  is  by  the  defendant 
from  said  Judgment. 

At  the  trial  all  the  ballots  which  werfe  cast 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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In  the  supervisor  district  for  tlie  candidates 
for  supervisor,  tlie  parties  to  tliis  contest, 
were  oi)ened,  inspected,  and  counted  or  re- 
jected, according  as  the  court  conceived  them 
to  be  legal  or  illegal  because  of  certain  marks 
which  appeared  thereon,  or  for  other  rea- 
sons. There  were  21  ballots  to  the  counting 
of  which  objection  was  interposed  either  by 
the  plaintiff  or  the  defendant,  because  they 
were  claimed  to  be  illegally  marked,  and 
these  have  been  brought  here  with  the  rec- 
ord for  the  purpose,  of  course,  of  facilitat- 
ing a  determination  of  the  question  by  this 
court  whether  the  objections  to  tlie  rulings 
of  the  trial  court  with  respect  thereto  are 
or  are  not  sustainable. 

There  were,  in  addition  to  the  objections 
to  certain  ballots  as  above  stated,  some  other 
propositions  affecting  the  result  of  the  vote 
for  supervisor  in  said  district,  which  were 
submitted  to  and  decided  by  the  trial  court 
These  propositions  are:  (1)  Whether  one  Ka- 
tie Logan,  who  voted  at  said  election  and 
cast  her  ballot  for  the  plaintiff,  was  a  quali- 
fied voter  within  the  contemplation  of  that 
portion  of  section  1  of  article  2  of  the  Con- 
stitution, which  prescribes  an  educational 
test  as  one  of  the  prerequisites  to  the  right 
to  the  exercise  of  the  privileges  of  an  elec- 
tor; (2)  whether,  upon  the  question  of  resi- 
dence, certain  persons  who  voted  at  said 
election  were  legally  entitled  to  vote  in  the 
precinct  In  which  they  cast  their  ballots. 
For  convenience  and  the  purposes  of  the  dis- 
cussion of  the  points  made  for  and  against 
the  respective  parties,  counsel,  in  their 
briefs,  have  grouped  the  above-stated  propo- 
sitions under  two  beads,  viz.,  "Marked  Bal- 
lots" and  "Illegal  Votes."  The  former  refer 
manifestly  to  those  ballots  to  which  objec- 
tion was  made  upon  the  ground  that  they 
contained  distinguishing  marks — that  is, 
marks  by  which  the  voters  casting  them 
would  be  enabled  to  identify  them  as  their 
ballota  The  latter  refer  to  the  vote  of  said 
Katie  Logan,  and  to  those  votes  cast  by  i>er- 
sons  who,  it  Is  claimed,  were  not  legal  resi- 
dents of  the  precinct  in  which  they  voted  at 
the  timie  of  said  election.  In  this  opinion  we 
will  adopt  the  method  thus  pursued  by  coun- 
sel. 

1.  There  were  five  ballots  cast  for  the  de- 
fendant and  which  were  rejected  by  the 
court  as  containing  "distinguishing  marlfs." 
Of  these,  counsel  for  the  contestee  concede 
that  three  were  properly  rejected  by  the 
court  as  bearing  upon  their  face  certain 
marks  which,  under  the  law,  must  be  re- 
garded as  distinguishing  marks  and  there- 
fore Invalid.  The  remaining  two  ballots  cist 
for  the  defendant  but  rejected  by  the  court 
(referring  to  the  ballots  as  they  were  mark- 
ed for  identification  or  as  exhibits  at  the 
trial)  are,  "Tocolumne  (precinct)  16"  and 
"Slough  (precinct)  17."  The  rulings  as  to 
these  ballots  counsel  characterize  as  errone- 
ous, but  we  think  the  court  properly  rejected 
them.    The  objection  to  "Yocolumne  15"  is 


that  the  cross  made  by  the  voter  with  the 
voting  stamp  was  placed  Immediately  to  the 
right  of  the  name  of  one  of  the  legislative 
candidates,  and  not  in  the  voting  square. 
An  inspection  of  the  ballot  discloses  that 
the  voter  thus  marked  the  ballot  That  this 
constituted  a  distinguishing  mark  under  the 
law  (section  1205,  PoL  Code)  as  It  now  exists 
and  has  been  interpreted  there  can  be  no 
doubt  See  Bass  v.  Leavitt,  11  CaL  App. 
582,  105  Pac.  7T1.  The  case  of  Ttebbe  v. 
Smith,  108  Cal.  101,  41  Pac.  454,  29  L.  R.  A. 
673,  49  Am.  St  Rep.  68,  cited  by  the  defend- 
ant in. support  of  his  position  that  the  bal- 
lot marked  as  Indicated  is  not  invalid  for  the 
reason  stated,  is  not  an  authority  under  the 
law  as  it  now  reads,  section  1205  of  the 
Political  Code  having  been  amended  slfice 
the  decision  in  that  case,  so  that  said  sec- 
tion is  now  reasonably  susceptible  of  no  oth- 
er construction  In  regard  to  the  marking  of 
ballots  than  that  given  it  in  Bass  ▼.  Leavlti, 
supra.  Said  section  of  the  Political  Code  is 
mandatory,  and  a  voter  must,  before  casting 
his  vote,  prepare  his  ballot  strictly  according 
to  the  requirements  of  the  law  as  it  is  there- 
in promulgated.  It  may  here  be  remarked, 
in  this  connection,  that  the  trial  court  'for 
precisely  the  same  reason,  rejected  two  bal- 
lots cast  for  the  plaintiff,  and,  as  counsel 
for  the  latter  suggest  if  it  might  justly  be 
held  that  the  court  erred  in  its  ruling  against 
the  defendant  as  to  the  particular  ballot  un- 
der consideration,  no  prejudice  could  have 
resulted  therefrom  to  the  latter.  The  other 
ballot  "Slough  17,"  contains  a  distinct  mark 
in  this  form,  <,  between  the  words  "amend" 
and  "section"  in  the  fourth  proposition  or 
referendum  petition  submitted  for  the  con- 
sideration of  the  voters  at  said  election. 
The  mark  has  the  appearance  of  having 
been  made  by  means  of  the  voting  stamp,  al- 
though, as  Is  manifest  it  is  not  the  full  or 
complete  impression  of  the  stamp.  From  its 
position  on  the  ballot  with  reference  to  the 
other  marks  made  thereon  by  the  voter  with 
the  voting  stamp,  it  is  plain  that  the  mark 
objected  to  could  not  have  been  an  offset  or, 
to  be  more  explicit  a  transfer  from  a  mark 
properly  made  due  to  the  folding  of  the  bal- 
lot The  mark  referred  to  being  distinct  and 
in  a  place  on  the  ballot  where  it  does  not 
properly  or  legally  belong.  It  cannot  be  held 
to  be  anything  less  than  a  distinguishing 
mark,  which,  as  the  trial  court  properly  held, 
has  the  effect  of  vitiating  or  rendering  void 
the  ballot 

[1]  There  were  six  ballots  cast  for  the 
plaintiff  which,  over  objection  by  the  defend- 
ant, were  counted.  These  ballots  were  mark- 
ed fbr  identification  as  "Barry  S,"  "Barry 
«,"  "Rome  8,"  "Yocolumne  16,"  "Slough  19," 
and  "Barry  21."  It  is  not  considered  neces- 
sary specifically  to  review  the  objections  to 
these  ballots.  It  la  deemed  sufficient  to  say, 
as  to  said  ballots,  that  they  have  been  care- 
fully examined  by  the  light  of  the  objections 
urged  against  them  at  the  trial,  and  that 
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we  have  been  nnable  to  disoover  or  discern 
any  legal  objectloa  to  them.  It  may  be  said 
of  them  generally  that  the  marks  which  they 
coDtaia  and  which  were  pointed  out  as  a 
means  whereby  they  might  be  Identified  by 
those  voting  them  consisted  either  of  mere 
blurs,  which  were  evidently  caused  by  the 
awkaxd  handling  of  the  ballots  as  they  were 
being  marked  and  folded,  or  of  offsets — that 
is,  the  transference  of  the  mark  of  the  vot- 
ing stamp,  through  the  folding  of  the  ballot 
before  the  ink  became  dry,  to  the  part  of 
the  ballot  where  such  mark  would  naturally 
strike  when  the  ballot  was  folded  as  required 
before  presenting  It  to  the  proper  election 
oflScer  to  be  by  him  deposited  in  the  baUot 
box.  This  is  particularly  true  as  to  the 
ballots  "Barry,"  6  and  6,  which  counsel  for 
the  defendant,  with  special  emphasis,  insist 
should  not  have  been  counted ;  the  objection 
to  "Barry  5"  being  based  upon  what  clearly 
appears  to  be  a  blur  In  the  space  contain- 
ing the  word  "Yes,"  opposite  a  referendum 
proposition  presented  to  the  voters;  and  the 
objection  to  "Barry  8"  being  founded  on 
what  plainly  appears  to  be  a  transfer  of  the 
mark,  properly  made  in  the  voting  space  op- 
posite the  name  of  the  Republican  candidate 
for  Congress,  to  that  part  of  the  ballot 
against  which  said  mark  naturally  pressed 
by  the  folding  of  the  ballot,  such  folding 
having  evidently  been  done  before  the  dry- 
ing of  the  ink  in  the  voting  square  above 
mentioued.  As  to  the  ballot  marked  for 
identification  "Rome  8,"  It  may  be  observed 
that  the  record  shows  that  the  objection 
thereto  by  the  defendant  was  withdrawn  by 
him  at  the  trial. 

The  above  observations  with  respect  to  the 
defendant's  objections  to  the  ballots  cast  at 
the  election  and  by  the  court  counted  for  tDe 
plaintiff  apply  with  equal  pertinency  to  the 
objections  urged  by  the  plaintifF  against  the 
counting  for  the  defendant  of  certain  ballots 
cast  for  him  at  said  election.  In  other 
words,  the  challenged  ballots  which  were 
counted  for  the  defendant  contained  nothing 
indicative  of  an  intention  on  the  part  of  the 
voters  to  so  mark  said  ballots  as  to  admit 
of  their  Identification,  the  marks  objected  to 
amounting  only  to  blurs  or  offsets  similar  to 
those  described  above  in  referring  to  like  ob- 
jections interposed '  to  the  ballots  cast  and 
counted  for  the  plaintiff.  In  a  word,  a  care- 
ful inspection  of  each  of  the  ballots  sent  to 
this  court  with  the  record  compels  the  con- 
clusion that  there  is  no  Just  or  legal  ground 
for  any  of  the  objections,  whether  by  the 
plaintiff  or  the  defendant,  to  the  rulings  of 
the  court  in  disposing .  of  said  ballots.  In 
other  words,  we  are  satisfied  that  the  rul- 
ings of  the  court  with  respect  to  "Marked 
Ballots"  were  and  are,  under  the  law  as  it 
now  exists,   legally  unimpeachable. 

2.  And  we  are  satisfied  with  the  conclu- 
sion of  the  trial  court  upon  the  claim  of  the 
plaintiff  that  certain  votes  cast  for  the  de- 
fendant were  not  legal  votes. 


[2]  The  written  opinion  of  the  learned  trial 
Judge,  in  which  he  discusses  and  disposes  of 
the  objections  under  the  head  "Illegal  Votes," 
is  incorporated  into  the  record.  We  approve 
what  he  has  to  say  in  said  opinion  and  the 
conclusion  arrived  at  by  him  from  the  facts 
in  each  of  the  cases  of  illegal  votes  claimed 
by  ttie  plaintiff.  We  are  further  satisfled 
that,  in  said  opinion,  he  correctly  states  the 
law  as  applicable  to  each  of  said  cases.  We 
will  therefore  adopt  the  portion  of  his  opin- 
ion wMch  bears  upon  the  objections  now  un- 
der consideration.  Before  doing  so,  however, 
it  may  be  well  to  remark,  concerning  the  ob- 
jection raised  by,  the  defendant  to  the  vote  of 
Katie  Logan,  herelnt>efore  referred  to,  that 
the  Constitution  of  this  state  (art  2,  {  1,  su- 
pra) provides,  among  other  things,  that  "no 
person  who  shall  not  be  able  to  read  the  Con- 
stitution In  the  English  language  and  write 
his  or  her  name,  shall  ever  exercise  the  priv- 
ileges of  an  elector  in  this  state;  provided,  that 
the  provisions  of  this  amendment  relative  to 
an  educational  qualification  shall  not  apply 
to  any  person  *  *  *  who  shall  be  sixty  years 
of  a^  and  upwards  at  the  time  this  amend- 
ment shall  take  effect"  It  should  further 
be  stated  that  the  court  received  evidence  of 
the  age  of  Mrs.  Logan,  who  admitted  her  ina- 
bility to  read  and  write,  and  -found  that  at 
the  time  of  the  adoption  of  the  amendment  of 
the  Constitution  Just  quoted,  she  was  under 
the  age  of  60  years.  Mrs.  Logan  did  not  ap- 
pear to  know  her  own  age,  and,  upon  her  tes- 
timony and  her  personal  appearance,  the  trial 
court  reached  the  conclusion  above  indicated. 
This  finding  is  conclusive  upon  this  court 

The  part  of  the  opinion  of  the  trial  Judge 
referred  to  and  which  we  approve  and  adopt 
reads  as  follows: 

"The  vote  of  Katie  Logan  was  assigned  by 
the  defendant  as  an  illegal  vote,  on  the 
ground  that  she  was  unable  to  read  or  write, 
and  that  at  the  time  of  the  adoption  of  the 
constitutional  amendment  requiring  such 
qualification  she  was  under  the  age  of  60 
years.  It  was  shown  without  conflict  that 
she  is  unable  to  read  or  write.  She  did  not 
know  her  own  age  and  seemed  to  have  no 
appreciation  of  the  value  of  numbers,  but 
from  her  appearance  and  the  facts  related 
by  her,  it  appears  that  she  is  under  the  age 
of  60  years,  and  therefore  her  vote  must  be 
held  to  be  illegal,  and  the  evidence  showing 
that  she  voted  for  the  plaintiff  his  total  vote 
must  be  reduced  accordingly. 

[3,4]  "A.  T.  Spencer's  residence  is  partly 
In  the  Fourth  and  partly  In  the  Third  super- 
visorial district  the  dividing  line  running 
through  the  dwelling  house,  the  greater  part 
of  the  dining  room  being  in  the  Third  dis- 
trict and  the  other  rooms  in  the  house  being 
either  wholly  or  in  greater  part  in  the  Fourth 
dlsti-lct  Under  the  authorities  hereinafter 
cited,  it  appears  clear  that  Mr.  Spencer  had 
the  legal  right  to  vote  in  Rome  precinct  of 
the  Fourth  district  The  fact  that  he  had 
theretofore  illegally  voted  in  Cranmore  pre- 
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dnct  In  the  .Third  district  cannot  affect  his 
right  to  vote  In  the  precinct  of  which  he  is 
legally  a  resident.  He  was,  of  coarse,  nds- 
taken  in  the  assumption  that  he  had  the  right 
to  vote  in  either  precinct  at  his  election,  or 
.  that  he  could  vote  alternately  in  the  two. 

IS)  "The  plaintiff  alleged  that  B.  L.  Smart, 
Jess  Brown,  G.  C.  Carter,  and  C.  W.  Stack- 
honse  were  illegal  voters,  and  that  they  cast 
their  votes  for  the  defendant  They  were 
employed  as  farm  laborers  on  the  Spencer- 
Bailey  ranch  lying  partly  in  each  of  the  two 
supervisorial  districts.  The  residence  or 
dwelling  house  of  the  owners  has  already 
been  referred  to  as  being  situate  on  the 
boundary  line  between  the  two  districts. 
Mr.  Smart  slept  in  a 'small  house  about  150 
feet  north  of  the  boundary  line  between  the 
two  districts  and  within  the  said  Cranmore 
precinct  in  the  Third  district.  The  three  oth- 
er men  slept  tin  a  bunkhouse  which  was  also 
north  of  the  boundary  line  and  wholly  in 
Cranmore  precinct  All  of  the  men  ate  their 
meals  in  the  dining  room  of  the  main  dwell- 
ing house,  but  i  generally  had  access  to  the 
dwelling  house  for  no  other  purpose.  When 
not  at  work  or  at  their  meals,  they  spent 
their  time  at  their  sleeping  quarters.  From 
these  facta  the  court  must  determine  wheth- 
er they  were  legal  voters  of  Bome  precinct 
These  men  were  all  unmarried  and  without 
permanent  homes  in  the  ordinary  sense. 
Their  residence  mtist  be  determined  i  by  rules 
somewhat  more  liberal  than  are  applicable  in 
cases  of  married  men,  or  men  with  families. 
Yet  the  statute  is  the  same  for  the  determi- 
nation in  both  cases.  That  place  must  be 
considered  and  held  to  be  the  residence  of 
a  person  in  which  his  habitation  is  fixed,  and 
to  which,  whenever  he  Is  absent  he  has  the 
Intention  of  returning.'!  While  there  are  vari- 
ous other  rules  for  determining  the  question 
of  residence,  they  have  no  application  except 
in  cases  of  men  with  families.  A  few  author- 
ities have  a  more  or  less  bearing  on  the  ques- 
tion in  hand. 

"In  the  case  of  East  Montpeller  v.  City  of 
Barre,  79  Vt  642,  66  Atl.  100,  10  L.  R.  A. 
(N.  S.)  874.  the  facts  were  as  follows:  The 
line  passed  diagonally  through  the  house, 
leaving  aboat  six-sevenths  of  it  in  Barre 
town.  The  rear  entrance  was  in  Barre  town, 
and  the  front  entrance  in  Barre  City.  On 
the  ground  floor  there  was  a  kitchen,  which 
was  the  general  living  room,  a  bedroom,  a 
I)antry,  and  a  woodshed.  The  woodshed  and 
pantry  were  wholly  in  Barre  town,  and  all  of 
the  bedroom,  except  a  small  triangular  sec- 
tion. The  line  ran  diagonally  through  the 
kitchen,  leaving  a  corner  of  the  stove  in 
Barre  City.  This  is  all  we  have  regarding 
the  construction  and  occupancy  of  the  build- 
ing. •  •  •  'A  man's  dwelling  house  is  the 
building  In  which  he  lives,  and  in  a  case  like 
this  the  legal  status  of  the  building  as  a 
dwelling  place  must  be  determined  by  the 
location  of  that  part  of  the  structure  most 
closely  connected  with  the  primary  purposes 


of  a  dwelling.  Upon  this  view,  the  facts  re- 
ported place  North's  house  In  the  new  town 
of  Barre.' 

"In  the  case  of  Chenery  t.  Waltham,  8 
Cnsh.  (Mass.)  327,  the  rule  is  laid  down  as 
follows:  'Where  a  dwelling  house  is  so  di- 
vided by  the  boundary  line  between  two 
towns,  as  to  leave  that  portion  of  the  house 
in  which  the  occupant  mainly  and  substan- 
tially performs  those  offices  which  charac- 
terize his  home  (such  as  sleeping,  eating,  sit- 
ting, and  receiving  visitors),  in  one  town,  he 
is  a  citizen  of  that  town,  and  has  no  right  to 
elect  to  reside  and  be  taxed  for  his  personal 
property  in  the  other  town.' 

"In  Abington  v.  Brldgewater,  23  Pick. 
(Mass.)  170,  the  court  say :  'It  [domicile]  de- 
pends not  upon  proving  particular  facts,  but 
whether  all  the  facts  and  circumstances  tak- 
en together,  tending  to  show  that  a  man  has 
his  home  or  domicile  in  one  place,  overbal- 
ance all  the  like  proofs,  tending  to  establish 
It  in  another;  such  an  inquiry,  therefore,  in- 
volves a  comparison  of  proofs,  and  in  mak- 
ing that  comparison,  there  are  some  facts, 
which  the  law  deems  decisive,  unless  con- 
trolled and  counteracted  by  others  still  more 
stringent  The  place  of  a  man's  dwelling 
house  Is  first  regarded,  in  contradistinction 
to  any  place  of  business,  trade  or  occupation. 
If  he  has  more  than  one  dwelling  house,  that 
in  which  he  sleeps  or  passes  his  nights,  if  it 
can  be  distinguished,  will  govern.  And  we 
think  it  settled  by  authority,  that  If  the  dwell- 
ing house  is  partly  in  one  place  and  partly 
In  another,  the  occupant  must  be  deemed  to 
dwell  in  that  town  in  which  he  habitually 
sleeps,  if  it  can  be  ascertained.  Lord  Coke, 
in  2  Inst.  121,  comments  upon  the  statute  of 
Marlbrldge  respecting  Courts  leet,  In  which 
it  says,  that  none  shall  be  bound  to  appear 
•  ?  •  "but  in  the  bailiwicks,  where  they 
be  dwelling."  Bis  lordship's  comment  is  this: 
"If  a  man  have  a  house  within  two  leets,  he 
shall  be  taken  to  be  conversant  where  his  bed 
Is,  for  in  that  part  of  the  house  he  Is  most 
conversant  *•••»  •••It  Is  then 
an  authority  directly  in  point  to  show,  that 
if  a  man  has  a  dwelling  house,  situated  part- 
ly within  one  Jurisdiction  and  partly  in  an- 
other, to  one  of  which  the  occupant  owes  per- 
sonal service,  as'  an  inhabitant  he  shall  be 
deemed  an  Inhabitant  within  that  Jurisdic- 
tion, within  the  limits  of  which  he  usually 
sleeps.' 

"The  authorities  are  well  summed  up  in  14 
Cyc.  p.  851,  as  follows:  |When  the  boundary 
line  between  two  localities  passes  through  the 
residence  of  one  whose  domicile  is  at  Issue, 
if  the  portion  of  the  house  on  one  side  of  the 
line  is  sufficient  to  constitute  a  habitation 
by  Itself  while  the  other  portion  la  not  the 
first  will  be  considered  the  domicile.  If  the 
line  divides  more  equally,  then  that  portion 
is  deemed  the  domicile  where  the  occupant 
mainly  and  substantially  performs  those  of- 
fices which  characterize  his  home  (such  as 
sleeping,  eating,  sitting,  and  leeeiving  visl- 
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tors);  but  In  the  event  of  a  still  closer  divl* 
sion,  tlien  that  part  where  he  habitually 
sleeps  Is  so  considered  in  the  absence  of  oth- 
er facts  showing  a  poslttrely  contrary  In- 
tention.' 

"I  do  not  take  U  that  the  place  where  one 
sleeps  Is  necessarily  conclustve,  but,  in  the  ab- 
sence of  more  satisfactory  proof,  it  Is  deter- 
minatlye  of  the  question  of  residence.  In  the 
case  of  the  four  men  working  on  the  Spencer- 
Bailey  ranch,  the  place  where  they  sleep,  un- 
der the  circumstances  shown  by  the  evidence, 
is  determinative  of  their  right  to  vote  in  the 
one  precinct  or  the  other,  because  their  bnnk- 
honse  and  cabin  have  more  of  the  character- 
istics of  a  domicile  than  any  other  place  dis- 
closed by  the  evidence. 

"The  evidence  shows  that  these  four  men 
voted  for  the  defendant  and  therefore  his  to- 
tal vote  must  be  reduced  by  four." 

For  the  reasons  stated  herein,  the  Judg- 
ment is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 

(23  Cal.  A.  468) 

GRAY  V.  O'BANION.     (Sac.   2182.) 

(Supreme  Court  of  Oalifornia.     Feb.  10,  1914.) 

L  Elkctions    (S    194*)  —  Ballots  —  Distih- 

aUISHINQ  Mabks. 

Under  Pol.  Code,  {  1211,  subd.  4,  declaring 
that  no  unauthorized  mark  upon  a  ballot  shall 
invalidate  it,  unless  the  mark  was  placed  there- 
on for  the  purpose  of  identification,  ballots 
stamped  with  the  voting  stamp  outside  of  the 
voting  square  and  in  another  unautfaoriied  place 
with  a  part  of  the  mark  of  the  voting  stamp 
should  Qot  be  rejected,  where  it  did  not  appear 
that  the  marks  were  placed  there  for  purposes 
of  identification. 

[E2d.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  ff  166,  167;   Dec.  Dig.  §  194.»] 

2.  Elections  (§  305*)— Contest  —  Bbvisw— 

Habmless  Ebbob. 

The  improper  rejection  of  two  l>allots 
which  should  have  been  counted  for  the  con- 
testee  is  harmless,  where  two  ballots  which 
should  have  been  counted  for  the  contestant 
were  rejected  for  the  same  reason. 

[B^  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {§  317-532 ;    Dec  Dig.  {  306.»] 

In  Bank.  On  petition  for  rehearing  of  the 
judgment  of  the  District  Court  of  AppeaL 
Petition  denied. 

For  opinion  in  Court  of  Appeal,  see  188 
Pac.  977. 

PER  CURIAM.  [1]  The  petition  for  a 
hearing  in  this  court  after  decision  by  the 
District  Court  of  Appeal  of  the  Third  Dis- 
trict is  denied.  We  are  not  to  be  understood 
as  approving  the  portion  of  the  opinion  relat- 
ing to  two  ballots  marked  respectively  "Yo- 
columne  (precinct)  15"  and  "Slough  (pre- 
cinct) 17,"  rejected  by  the  trial  court  as 
bearing  distinguishing  marks.  See  sntKllvl- 
slon  4,  I  1211,  Pol.  Code. 

[2]  As  appears  from  the  oidnloo,  the  trial 


court  rejected  two  ballots  cast  for  plaintiff 
for  the  same  reason  that  it  rejected  the  bal- 
lot marked  "Yocolumne  (precinct)  16,"  with 
the  result  that  no  prejudice  was  sufTered  by 
defendant  by  reason  of  the  ruUnga  complain- 
ed of. 

(167  Cal.  147) 
DBSEBET  WATER,  OIL  &  IRRIGATION 
CO.  V.  STATE.     (Sac.  2081.) 

(Supreme  Court  of  California.    Jan.  20,  1914. 
On  Rehearing,  Feb.  19,  1914.) 

1.  BlMIiaCNT  DOUAIN   ({    10*)— RlQBT  TO    Elz- 
KBCISE— FOBEION    COBPOBATION. 

A  foreign  corporation,  wlilch  has  complied 
with  the  laws  of  the  state  governing  its  right 
to  do  business  therein,  may  exercise  the  right 
of  eminent  domain  under  the  state  statutes. 

[Ed.   Note.— For   other  cases,    see   Eminent 
Domahi,  Cent  Dig.  S§  35-48:  Dec.  Dig.  {  10.*] 

2.  PUBUO    LaNUS    (I    51*)— F0BX8T    RXSKBTA- 

noNS. 

Where  the  state  has  acquired  complete 
title  to  public  school  lands,  the  fact  that  sudi 
land  is  surrounded  by  other  land  declared  by 
the  federal  government  to  be  a  national  forest 
will  not  divest  the  state's  title. 

{Ed.    Note.— For    other    cases,    see    Public 
Lands,  Cent  Dig.  H  138, 146;  Dec.  Dig.  {  51.*] 

3.  EiuNitRT  Domain  (|  46*)— Condimnation 
—Lands  Devoted  to  Pt7BLio  Use. 

While  the  creation  of  a  national  forest 
reservation  is,  as  to  such  lands  as  are  under  the 
control  of  the  federal  government,  a  dedication 
and  appropriation  of  those  lands  to  a  public 
use,  the  creation  of  a  reservation  does  not  affect 
the  status  of  state  lands  located  within  its  ex- 
terior boundaries  any  more  than  it  would  those 
of  a  private  proprietor,  and  hence  such  state 
lands  may  be  condemned  under  Code  Civ.  Proc 
i  1240,  subd.  2,  declaring  that  lands  belonging 
to  the  state  may  be  taken  under  eminent  do- 
main tmless  they  are  appropriated  to  some  pub- 
lic use. 

[Ed.   Note. — For  other   cases,    see    Eminent 
Domain,  Cent  Dig.  H  91-93:  Dec.  Dig.  {  46.*] 

4.  P0BUO  Lands  ({  7*)  —  AuTHOBrrr  over 
Public  Lands. 

Congress  has  supreme  authority  over  pub- 
lic lands  belonging  to  the  federal  government 

[Ed.    Note.— For    other    cases,    see    Public 
Lands,  Cent  Dig.  §|  7,  34;   Dec.  Dig.  {  7.*] 

6.  Statutes  (|  219*)  —  Fedebal  Statutes  — 
Exbcutitb  Conbtbuotion— Rules  of  Pbb- 

OKDKNCK. 

Rulings  by  an  executive  department  of  the 
federal  government  cannot  be  considered  as 
binding  precedents  as  against  decisions  of  the 
federal  courts  construing  federal  statutes. 

[Ed.   Note.— For   other  cases,  see   Statutes, 
Cent  Dig.  H  296,  297;    Dec.  Dig.  |  219.*] 

6.  Public  Lands  (f  63*>— Stats  Land»— E>x- 

OHAHOK— "iNDEMNirr." 

PoL  Code,  i  340Sb,  as  amended  by  act  of 
May  1,  1911  (St  1911,  p.  1408),  provides  that 
all  sixteenth  and  thirtgr-siztb  sections  which 
may  be  included  within  the  boundaries  of  a 
national  reservation  are  withheld  from  sale  by 
the  state  and  shall  be  used  only  as  bases  for 
indemnity  selections.  Section  8408c  provides 
that,  whenever  the  state  of  (3alifornia  shall  be 
entitled  to  make  indemnity  selections,  the  Sur- 
veyor General,  in  determining  the  bases  in  lieu 
of  which  the  state  is  entitled  to  indenmity,  shall 
include  all  sixteenth  and  tliirty-sixth  sections 
which  were  withdrawn  from  public  entry,  wliile 
section  3408d  provides  for  the  sale  of  scrip 
based  on  the  state's  right  of  indemnity  seiec- 
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tion  and  entitliiir  the  Durcliaser  to  make  the  »«• 
lection.  Rev.  St  V.  S.  S§  2275,  2278,  as 
amended  in  1891  (U.  S.  Comp.  St  1901,  pp. 
1381,  1382),  provide  that  whenever  school  sec- 
tions  conveyed  to  the  state  are  lost,  either  by 
superior  claims  of  homestead,  or  because  they 
are  mineral  lands,  or  because  they  are  included 
within  any  Indian,  military,  or  other  reserva- 
tion, or  are  otherwise  disposed  of  by  the  Unit- 
ed States,  other  lands  of  equal  acreage  may  be 
selected  by  the  state  in  lieu  of  such  as  may 
be  lost  Held,  that  the  federal  statutes  merely 
provided  for  ''indemnification"  in  case  the  state 
never  acquired  title  to  the  lands,  which  means 
only  the  making  good  of  loss,  and  hence,  as  the 
federal  government  has  not  accepted  the  state's 
offer  to  exchange  lands  which  the  state  may 
own  within  a  national  forest  reservation,  the 
state  statutes  do  not  divest  the  state  of  title  to 
land  within  the  boundaries  of  a  forest  reser- 
vation. 

[EM.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  U  143-145;  Dec  Dig.  i 
68.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  3539,  3540;   vol.  8,  p.  7686.] 

7.  Eminent  Douain  (|  46*)— Lands  Sobjeot 
TO  Condemnation. 

That  PoL  Code,  f  3408b,  prohibits  the 
sale  of  state  lands  lying  within  a  national  for- 
est reservation  does  not  affect  the  power  of  a 
corporation  entitled  to  exercise  eminent  domain 
to  condemn  such  land  in  accordance  with  the 
provision  of  Code  Civ.  Proc.  i  1240,  snbd.  2. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  a  91-93;  Dec  Dig.  {  46.*] 

8.  Eminent  Domain  (§  10*)- Right  to  Con- 
demn Land. 

Where  a  corporation  Is  organized  as  a 
public  service  corporation,  it  may  condemn  land 
before  it  has  engaged  ia  public  service. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §i  35-48:   Dec  Dig.  {  10.*J 

0.  Eminent  Domain  ({  191*)  —  Condemna- 
tion—Defense. 

Where  the  complaint  alleged  that  the  con- 
demning corporation  was  organised  for  the  pur- 
pose of  maintaining  water  rights,  watersheds,  or 
water  sources,  equipping  and  operating  aque- 
ducts, tunnels,  and  pipe  lines  and  for  the  sell- 
ing and  distributing  water  and  electric  power, 
it  was  entitled  to  condemn  land  under  Code 
Civ.  Proc.  §  1238,  providing  that  land  may  be 
condemned  for  canals,  reservoirs,  for  electric 
power  lines,  etc.,  and  the  fact  that  the  com- 
plaint alleged  certain  purposes  which  were  not 
expressly  enumerated  in  the  statute  is  no  de- 
fense in  the  condemnation. 

[Eld.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  50fr-518;  Dec  Dig.  {  191.«] 

10.  Eminent  Domain  (S  10*)— Condemnation. 

In  view  of  Civ.  Code,  {  1001,  providing  that 
any  person  may  acquire  private  property  for 
any  use  specified  in  Code  Civ.  Proc.  §  ]238, 
by  condemnation,  it  is  no  defense,  to  an  action 
brought  by  a  public  service  corporation  to  con- 
demn land,  that  its  articles  of  incorporation 
empowered  it  only  to  "acquire"  land  and  prop- 
erty rights  for  a  public  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  35-48;   Dec  Dig.  $  10.*] 

11.  Eminent  Domain  (5  191*)  —  Condemna- 
tion—Complaint— Sufficienct. 

.  In  a  proceeding  to  condemn  the  fee  of  land 
for  public  use.  the  complaint  need  not  conform 
to  those  provisions  of  Civ.  Code  Proc.  §  1244, 
which  are  applicable  to  the  condemnation  of 
a  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |§  509-518;   Dec  Dig.  {  191.*] 


12.  PuBUO  Lands  (t  53*)  — Staix  Lands — 

Statutes. 

Pol.  Code,  i{  8408b-3408d,  relating  to  the 
exchange  of  state  lands  located  in  a  national 
forest  reservation,  do  not  work  a  gift  of  sncb 
state  lands  to  the  federal  government 

[Ed.  Note. — For  other  cases,  see  PnbHc 
Lands,  Cent  Dig.  ||  143-145:  Dec  Die.  I 
53.*] 

13.  Eminent  Domain  (f  49*)— Statb  Lands— 
PuBUo  Policy. 

It  is  contrary  to  the  best  interests  of  the 
state  for  the  federal  government  to  withdraw 
vast  portions  of  its  territory  from  settlement 
and  private  ownership,  and  hence  it  is  not  con- 
trary to  public  policy  for  state  lands,  located 
within  the  boundaries  of  a  national  forest  re- 
serve, to  be  condemned. 

[Bid.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  (§  91-93;   Dec  Dig.  {  46.*] 

In  Bank.  Appeal  from  Superior  Oourt, 
Mono  County;    William  S.  Wells,  Judge. 

Condemnation  by  the  Deseret  Water,  Oil  A 
Irrigation  Company  against  the  State  of  Cal- 
ifornia. From  a  Judgment  for  plalntUt,  de- 
fendant appeals.    Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  and  Jolin  T. 
Nourse,  Deputy  Atty.  Gen.,  for  the  State. 
A.  U.  Rlcketts  and  Metson,  Drew  &  Mackea- 
zle,  all  of  San  E^ndsco  (Horatio  Ailing,  of 
San  Francisco,  of  counsel),  for  resixindent. 

HENSHAW,  J.  This  appeal  Is  from  a 
Judgment  In  favor  of  plainUCF  In  an  action  In 
eminent  domain  and  from  the  order  denying 
defendant's  motion  for  a  new  trial. 

[1]  Plaintiff  la  a  corporation  organized  un- 
der the  laws  of  the  state  of  Nevada.  It  has 
complied  with  the  laws  of  the  state  of  Cali- 
fornia governing  its  right  to  do  business 
herein.  By  compliance  with  such  laws  It  has 
acquired  the  right  to  do  business  in  Califor- 
nia and  to  that  extent  is  domesticated  hoein. 
Whatever  controversy  may  have  existed  over 
the  right  of  such  a  corporation  to  exerdse 
the  power  of  eminent  domain  Is  now  laid  to 
l«st  by  the  decision  of  this  court  In  bank  In 
San  Joaquin,  etc.,  t.  Stevinson,  164  Cal.  221. 
128  Pac  924,  where  such  right  is  expressly 
declated  to  exist  The  discussion  In  tbat 
case  Is  80  full  as  to  relieve  from  tbe  neces- 
sity here  of  doing  more  than  to  refer  to  It. 

Plaintiff  Is  a  public  service  corporation. 
It  sought  to  condemn  tbe  land  in  question  for 
tbe  purpose  of  preserving  and  maintaining 
water  rights,  watersheds  and  sources,  equip- 
ping, operating,  and  maintaining  canals,  lat- 
erals, aqueducts,  flumes,  tunnels,  ditches, 
pipes,  and  pipe  lines  with  all  tbelr  amior- 
tenances,  supplying,  selling,  and  distributing 
water  and  electric  power  to  mines,  farming 
neighborhoods,  cities,  town^  villages,  and 
other  municipal  divisions,  and  to  corpora- 
tions and  indivldnals,  draining,  reclaiming, 
and  irrigating  lands,  and  equipping,  operat- 
ing, and  maintaining  ditches,  reservoirs, 
dams,  tunnels,  levees,  viaducts,  bridges,  exca- 
vations, and  sites  for  the  coUecUon,  storage, 
sale,  and  distribution  of  water,  for  tbe  opera- 
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lion  and  maintenance  of  pumps  and  pumping 
lilants,  electrical  Ugbtlng  and  power  plants, 
Aud  electric  power  lines  by  means  of  poles, 
wires,  conduits,  and  subways.  Tbe  purposes 
for  wblch  tbe  corporation  was  organized  are 
tbose  Just  indicated,  and  tbey  are  most  of 
tbem  purposes  for  wbich  tbe  rlgbt  of  eminent 
4omaln  may  be  exercised.  Code  CIt.  Proc. 
$  1238. 

[2,  3]  Tbe  principal  contention  of  the  appel- 
lant is  tbat  this  particular  section  of  land  is 
not  subject  to  tbe  exercise  of  this  right.  Sec- 
tion 1240  of  the  Code  of  Civil  Procedure  de- 
clares that  the  right  of  eminent  domain  may 
^e  exercised  upon  all  "lands  belonging  to  this 
state,  *  •  •  not  appropriated  to  some 
public  use."  Appellant  contends:  (a)  Tbat 
these  lands  had  been  devoted  to  public  use; 
4ind  (b)  that  they  had  by  the  state  been  with- 
drawn so  as  not  to  be  subject  to  a  taking  in 
«minent  domain  proceedings. 

The  land  is  a  sixteenth  section,  title  to 
which  passed  to  the  state  by  virtue  of  the 
federal  school  land  grant  It  is  a  surveyed 
-section,  title  to  which  has  completely  vested 
In  the  state.  Heydenfeldt  v.  Mining  Co.,  93 
C.  S.  634,  23  L.  Ed.  995;  Cooper  v.  Roberts, 
18  How.  173, 15  li.  Ed.  338;  Hlbberd  v.  Slack 
<C.  C.)  84  Fed.  571;  SUide  v,  Butte  County, 
14  Cal.  App.  453,  112  Pac.  485.  After  this 
•complete  vestiture  of  title  In  the  state,  a  na- 
tional forest  reservation  was  created,  which 
within  its  exterior  boundaries  included  this 
section  16  in  the  county  of  Mono.  The  situ- 
ation thus  disclosed  is  that,  complete  title 
to  the  land  having  vested  in  the  state  of  Cal- 
ifornia before  the  creation  of  the  forest  re- 
serve, that  title  was  In  no  way  affected  or 
impaired  by  tbe  act  of  tbe  federal  authorl- 
•  ties  in  creating  this  reserve,  any  more  than 
■would  their  act  affect  the  rights  of  any  oth- 
-er  private  proprietor  owning  land  within  tbe 
delimited  boundaries  of  the  reservation. 
Curtain  v.  Benson,  222  D.  S.  78,  32  Sup.  Ct 
^1,  66  L.  Ed.  102. 

Certain  fundamental  legal  considerations 
lie  at  the  threshold  of  the  main  inquiry  pre- 
sented by  this  appeal.  They  are  quite  obvi- 
ous and  Indisputable  and  may  be  thus  stated: 
The  state  of  California  has  declared  that  any 
4ind  all  of  her  lands  held  by  her  in  sovereign 
proprietorship,  excepting  such  as  may  be  de- 
voted to  a  public  use,  may  be  taken  from  her 
by  any  one  qualified  so  to  do  under  proceed- 
ings in  eminent  domain.  Code  Civ.  Proc.  { 
1240,  subd.  2.  The  state  of  California  in  this 
matter  has  consented  to  become  a  party  liti- 
gant before  her  own  courts,  and  when  brought 
before  the  courts  In  such  a  proceeding  her 
rights  are  no  pther  than  those  of  any  other 
private  proprietor.  Code  dr.  Proc.  {  1240, 
subd.  8;  Civ.  Code,  i  1001.  See  O.  &  N.  Sy. 
V.  SUte,  1  Cal.  App.  144,  81  Pac.  971;  Mitch- 
el  V.  U,  8.,  9  Pet  711,  9  L.  Ed.  283;  U.  S.  v. 
•O'Grady,  22  WaU.  641,  22  L.  Ed.  772;  Mt 
-Copper  Co.  v.  U.  S.,  142  Fed.  626,  73  0.  0.  A. 
621 :  Johnston  v.  Stimmel,  89  N.  T.  117.  The 
•conclusion,    therefore,    is    necessarily    this: 


That  if  the  land  in  question  still  belongs  to 
the  state  of  California,  and  has  not  by  the 
state  been  appropriated  to  some  public  use, 
it  is  with  the  state's  own  permission  and  in- 
vitation subject  to  be  taken  in  such  pro- 
ceeding. 

The  creation  of  a  national  forest  reserve 
is,  as  to  such  lands  as  are  under  control  of 
the  federal  government,  a  dedication  and  an 
appropriation  of  these  lands  to  a  public  use. 
Light  V.  U.  8.,  220  U.  8.  523,  31  Sup.  Ct 
485,  55  L.  Ed.  570.  Upon  this  it  Is  declared 
in  argument  that  all  lands  within  the  bound- 
aries of  such  a.  reservation  are  likewise  ap- 
propriated to  a  public  US&  If  such  lands  are 
held  in  private  ownership  either  as  here  by 
the  state  or  by  other  locators,  pre-emptors, 
or  purchasers  from  the  general  government 
or  from  the  state,  this  necessarily  cannot  be 
BO.  The  action  of  the  United  States  cannot 
affect  and  is  not  designed  to  affect  lands  so 
held. 

If  in  fact,  then,  this  land  has  by  tbe  state 
been  devoted  to  public  use,  it  cannot  be  from 
the  mere  act  of  the  federal  authorities  in 
creating  the  reservation,  but  must  be  found 
in  some  affirmative  action  by  the  state  itself 
which  alone  has  title  to  and  control  over  this 
section. 

[4-6]  It  Is  contended  that  it  Is  found  In 
tbe  legislation  of  this  state,  touching  sections 
16  and  36,  granted  to  the  state  under  the 
School  Land  Act,  when  such  sections  have 
been  embraced  within  the  boundaries  of  a 
federal  reservation.  The  legislation  of  the 
state  upon  the  subject  is  to  be  found  in  sec- 
tions 8398  to  3409,  inclusive,  of  the  PoUUcal 
Code,  as  affected  by  a  later  act  of  the  Legis- 
lature approved  May  1,  1911.  Stats.  1911,  p. 
140&  By  section  3408b  "all  sixteenth  and 
thirty-sixth  sections,  surveyed  and  unsurvey- 
ed,  which  may  now  or  may  hereafter  be  In- 
cluded within  the  exterior  boundaries  of 
a  national  reservation,  •  *  *  shall  be 
•  •  •  and  are  hereby  withheld  from  sale 
by  the  state,  and  the  same  shall  hereafter  be 
used  only  as  bases  for  indemnity  selections 
as  In  this  article  provided."  The  act  of  1911, 
later  in  date,  modifies  this  language  by  a 
declaration  that  such  lands  "are  hereby  with- 
drawn from  sale  by  the  state  of  CaUfomla 
and  that:  'Sec.  3.  Nothing  in  this  act  con- 
tained shall  be  construed  as  preventing  the 
use  of  said  sixteenth  and  thirty-sixth  sec- 
tions as  bases  for  indemnity  selections  pro- 
vided by  law.'"  Section  3408c  provides  as 
follows:  "Whenever  there  shall  exist  in  the 
state  of  California  as  may  be  determined  by 
the  Surveyor  General  the  right  to  select  any 
lands  from  the  United  States,  for  any  of  the 
causes  or  reasons  for  which  it  may  now  or 
may  hereafter  under  the  laws  of  the  United 
States  be  entitled  to  make  indemnity  selec- 
tions, the  Surveyor  General  shall  ascertain 
from  time  to  time  the  number  of  acres  of 
land  to  which  the  state  is  entitled  as  indem- 
nity and  shall  keep  on  file  a  statement  show- 
ing of  what  such  bases  consist.    In  determln- 
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iDg  tbe  bases  In  lieu  of  whicb  the  state  is 
entitled  to  Indemnity,  tbe  Snrreyor  General 
sball  also  Inclnde  all  sixteenth  and  thirty- 
sixth  sections  which  were  surveyed  at  the 
time  of  the  withdrawal  of  snch  lands  from 
public  entry,  or  at  any  time  thereafter:  Pro- 
vided, however,  that  should  the  Land  Depart- 
ment of  the  United  States  determine  that 
such  surveyed  sections  are  improper  or  inval- 
id bases,  then  the  Surveyor  General  sh^ll  not 
be  required  thereafter  to  consider  or  treat 
said  surveyed  sections  as  valid  or  any  bases 
for  indemnity  selections." 

The  succeeding  section  provides  for  the 
sale  of  scrip  based  upon  the  state's  right  to 
Indemnity  selections  and  entitling  the  pur- 
chaser to  make  snch  indemnity  location.  It 
is  further  provided  that:  "Whenever  it  is 
made  to  appear  to  tbe  satisfaction  of  the 
Surveyor  General  that  the  base  or  bases 
named  in  any  certificate  of  indemnity  or 
scrip  is  or  are  invalid,  or  will  not  be  accepted 
by  the  Land  Department  of  the  United 
States,  the  owner  and  holder  thereof  may 
surrender  the  same  to  the  Surveyor  General 
and  be  entitled  to  restitution  therefor."  This 
sufficiently  sets  forth  all  of  the  state  law 
necessary  for  the  present  consideration. 

The  federal  law  to  which  these  provisions 
of  the  state  law  are  manifestly  and  admit- 
tedly addressed  are  sections  2275  and  2276 
of  the  Revised  Statutes  of  the  United  States, 
as  amended  In  1891  (U.  S.  Comp.  St  1901, 
pp.  1381,  1382).  In  substance  those  sections 
declare  that  when  any  of  these  school  sec- 
tions so  conveyed  to  a  state  are  lost  to  the 
state^  either  by  superior  claims  of  homestead 
or  pre-emption  settlers,  or  because  they  are 
mineral  lands,  or  because  they  are  Included 
within  any  ludian,  military,  or  other  reserva- 
tion, or  because  they  are  otherwise  disposed 
of  by  the  United  States,  "other  lands  of  equal 
acreage  are  hereby  appropriated  and  granted 
and  may  be  selected  by  said  state  in  lieu  of 
such  as  may  be  thus"  lost  By  appellant  it 
Is  contended  that,  notwithstanding  the  title 
to  such  a  section  has  absolutely  vested  in  it 
before  the  creation  of  a  forest  federal  reser- 
vation. It  has  elected  to  surrender  such  sec- 
tion to  tbe  United  States,  seeking  indemnity 
and  compensation  therefor  under  the  federal 
indemnity  grant  provided  fOr  in  the  above- 
cited  sections  of  the  federal  statutes.  And 
further  the  state  contends  that  this  federal 
grant  is  broad  enough  to  Include  such  selec- 
tions as  indemnity  selections,  and  that  the 
Interior  Department  of  the  United  States  so 
construes  the  law.  Furthermore  that  tlie 
state  has  taken  the  appropriate  steps  in  the 
various  federal  Land  Ottlces  to  accomplish 
tltls  desired  result,  so  that  the  present  status 
of  these  lands  is  that  the  state  has  offered 
them  to  the  United  States  In  exchange  for 
other  equivalent  public  lands  belonging  to  the 
general  government  Therefore  the  conclu- 
sion is  that  the  state  has,  at  least  in  equity, 
parted  with  its  title,  which  title  in  equity  is 
reinvested  In  tbe  United  States. 


If  appellant's  position  In  tlila  matter  be 
sound,  there  is  an  end  to  the  controversy,  and 
the  trial  court  erred  in  awarding  a  Judgment 
In  condemnation.  But,  while  one  party  may 
offer  to  contract,  the  assent  of  the  other 
party  to  the  offer  must  In  some  way  t>e  evi- 
daic«d  before  any  rights,  legal  or  equitable, 
can  spring  into  existence.  As  it  is  unques- 
tioned that  the  control  of  tbe  public  domain 
is  vested  in  Congress  alone,  and  that  only 
Congress  can  dispose  of  the  public  lands  of 
the  United  States,  the  first  inquiry  must  be 
directed  to  ascertain  what  Congress  has  done 
in  the  matter.  It  is  conceded  that  all  that 
it  has  done  (the  only  provision  that  it  has 
made  for  a  case  such  as  this)  is  disclosed  by 
the  language  of  the  federal  statutes  above 
dted.  But  herein  it  is  to  be  observed  that 
all  that  Congress  had  in  contemplation  In 
passing  these  statutes  was  to  indemnify 
states  and  territories  for  losses  of  school 
'sections,  whch  losses  might  befall  the  state 
for  the  reasons  therein  given.  Further  it  is 
to  be  observed  that  the  only  grant  wbidi 
Congress  made  was  of  lands  to  make  good 
such  losses  (lieu  lands  by  way  of  indemnity). 
And  finally  it  is  to  be  noted  that  the  statutes 
of  this  state  above  referred  to  treat  and 
speak  of  the  acquisition  by  the  state  of  other 
lands  solely  by  way  of  indemnity.  This  lan- 
guage is  strictly  appropriate  to  those  school 
sections  lost  to  the  state  for  the  various  rea- 
sons Indicated,  as  by  the  prior  right  of  set- 
tlers or  purchasers,  as  by  the  fact  that  they 
were  mineral  lands,  as  by  the  fact  that  they 
were  within  declared  military,  Indian,  for- 
est, or  other  national  reservations,  and  as 
by  the  fact  that  before  survey  they  were  put 
within  such  reservations.  But  ii;idemnlflca- 
tion  means  nothing  other  than  the  making' 
good  of  a  loss.  Slade  v.  County  of  Butte,  14 
Cal.  App.  453.  112  Pac.  485;  Johnston  v. 
Morris.  72  Fed.  890,  19  C.  C.  A.  229.  Tbe 
federal  grant  was  strictly  an  indemnity  grant 
and  nothing  else.  Such  would  appear  man- 
ifest from  a  reading  of  the  language  of  tbe 
federal  statutes,  and  such  is  the  decision  of 
the  Circuit  Court  of  the  United  States  in  the 
carefully  considered  and  elaborately  reason- 
ed case  of  Hlbberd  v.  Slack  (C.  C.)  84  Fed. 
571.  and  the  conclusion  necessarily  follows 
that  a  section  such  as  this  may  not  be  ex- 
changed with  the  United  States  under  the 
indemnity  grant  provided  for  by  section  2275 
of  the  Revised  Statutes,  as  amended  in  1801. 
But  against  this  it  is  urged  that,  notwith- 
standing the  decision  of  tbe  United  States 
Circuit  Court  upon  this  very  federal  statute, 
we  should  Ignore  tliat  decision  and  follow  the 
rulings  of  the  Interior  Department,  which 
rulings  have  permitted  such  exchanges.  In 
this  behalf  it  is  argued  that  the  Secretary  of 
the  Interior  is  himself  vested  with  judicial 
functions  and  that  his  construction,  or  his 
solicitor's  construction  of  the  statute,  should 
be  preferred  and  adopted.  It  is  the  duty  of 
tbia  court  to.  adopt  the  construction  of  the 
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statutes  of  the  United  States  given  by  the 
courts  of  the  United  States.  We  have  In  at 
least  the  two  cases  above  dted  declarations 
by  those  courts  as  to  the  scope  and  mean- 
ing of  the  indemnity  grant  in  question.  That 
grant  does  not  contemplate  an  exchange  of 
lands  between  the  state  and  the  United 
States,  but  the  making  good  to  the  state  of 
a  loss  which  it  may  sustain  in  a  failure  to 
get  land  which  the  United  States  attempted 
to  grant  to  it 

It  is  a  norel  proposition  to  say  that  the 
ruling  of  an  executive  department  should 
stand  superior  on  the  construction  of  a  fed- 
eral statute  to  the  solemn  adjudication  of  a 
court  charged  with  the  express  duty  of  an- 
nouncing the  meaning  of  a  statute  in  a  liti- 
gated controversy  over  that  meaning.  It 
certainly  requires  no  citation  of  authority  to 
show  that  the  construction  so  placed  by  a 
federal  court  upon  a  federal  statute  is  supe- 
rior to  such  a  departmental  ruling.  And 
equally  certain  is  it  that,  though  the  Interior 
Department  may  elect  to  ignore  the  decisions 
of  the  courts  of  the  United  States,  it  is  still 
not  within  the  power  of  such  a  department 
to  give,  to  sell,  or  exchange  the  public  do- 
main without  authority  from  Congress.  And 
if,  as  the  federal  courts  have  decided.  Con- 
gress has  not  given  the  department  such  au- 
thority, the  department's  efforts  and  acts  in 
the  exchange  of  such  lands,  when  brought 
before  a  Judicial  tribunal,  will  be  declared 
null  and  void.  The  conclusion  upon  this 
branch  of  the  consideration,  therefore,  neces- 
sarily must  be  that,  while  the  state  of  Cali- 
fornia has  by  appropriate  legislation  offered 
to  exchange  such  lands  for  other  lands  of 
the  United  States,  there  is  no  law  of  the 
United  States  authorizing  such  an  exchange, 
and  no  act  of  the  Congress  of  the  United 
States  taken  in  contemplation  of  any  such 
exchange,  present  or  future.  Therefore  the 
position  of  our  state  law  (act  of  1911)  that 
these  sections  may  be  used  as  "bases  for  in- 
demnity selections  provided  by  law"  is  with- 
out any  present  efficacy  by  reason  of  the 
fact  that  there  is  no  law  of  the  United  States 
either  authorizing  indemnity  selections  in 
such  cases,  or  authorizing  an  exchange  of 
lands  in  any  other  way.  To  the  further  ar- 
gument upon  this  matter,  that  the  state  has 
already  sold  scrip  based  upon  such  proposed 
indemnity  selections,  the  answer  is  found  in 
the  state  statute  above  quoted.  The  pur- 
dtaser  is  entitled  to  a  restitution  of  his  mon- 
ey upon  the  failure  of  the  United  States  to 
make  provision  for  the  exchange. 

[71  A  farther  argument  upon  the  general 
subject  is  that  the  state  has  withdrawn  such 
sections  from  sale  and  that  therefore  the 
right  of  eminent  domain  may  not  be  exer- 
cised regarding  them.  This,  however,  cannot, 
be.  In  contemplation  of  the  general  law  touch- 
ing the  right  of  eminent  domain.  Our  stat- 
ntes  do  not  say  that  state  lands  reserved 


from  sale,  or  state  lands  not  offered  tot  sale, 
shall  not  be  subject  to  the  right  of  eminent 
domain.  They  declare  that  all  the  lands  of 
the  state  shall  be  subject  to  this  right,  sav- 
ing such  lands  alone  as  are  devoted  to  a 
public  use.  The  state  mi^t  to-day  have  no 
laws  for  the  sale  of  its  proprietary  lands. 
But  this  would  not  affect  the  power  to  ex- 
ercise the  right  of  eminent  domain  as  ac- 
corded by  the  statutes  of  the  state.  The 
question  of  sale  or  nonsale  imports  a  foreign 
element  into  the  discussion.  The  sole  de- 
fense in  this  respect  which  may  be  made  by 
the  state,  conceding  that  it  owns  the  land 
in  controversy,  is  that  the  land  has  been 
appropriated  to  a  public  use.  That  this  land 
was  not  so  appropriated  we  have  discussed 
at  length.  In  addition  to  that,  the  conces- 
sions of  the  pleadings  declare  that  no  part 
of  it  is  BO  devoted. 

[t,  I]  The  foregoing  cover  the  principal 
contentions  advanced  by  appellant  against 
the  Judgment  given  herein.  It  urges  certain 
minor  contentions,  as  that  the  complaint  is 
insufficient  because  it  does  not  show  plaintiff 
to  be  in  charge  of  a  public  use.  But  plaintiff 
is  organized  as  a  public  service  corporation 
and  must  acquire  the  utilities  to  perform  that 
service  by  purchase  or  by  condemnation, 
'xhe  law  does  not  contemplate  that  such  a 
corporation  must  first  be  engaged  in  public 
service  before  the  right  of  condemnation  at- 
taches. Northern  light  Go.  v.  Stacher,  13 
Cal.  App.  404,  lOe  Pac.  890 ;  Tuolumne  Wa- 
ter Co.  V.  Frederick,  18  Cal.  App.  408,  110 
Pac.  184.  Its  articles  of  incorporation  are 
broad  enough  to  entitle  it  on  behalf  of  recog- 
nized public  uses  to  commence  and  maintain 
the  action.  Nor  does  the  fact  that  certain 
of  the  purposes  declared  in  the  complaint 
may  not  be  expressly  enumerated  in  section 
1238  of  the  Code-of  Civil  Procedure  operate 
against  the  Judgment  Most  of  the  puriwses 
set  forth  in  the  complaint  come  strictly  with- 
in the  language  of  the  section,  and  the  evi- 
dence was  ample  to  sustain  the  complaint  in 
these  respects.  There  was  no  demurrer  to 
the  complaint,  and  it  is  immaterial  that  cer- 
tain of  the  asserted  purposes  do  not  fall 
within  the  list  enumerated  in  the  Code.  C. 
P.  R.  Co.  V.  Feldman,  152  CaL  306,  92  Pac. 
819;  Northern  Light  Co.  v.  Stacher,  supra. 

[10]  The  argument  is  advanced  that  the 
complaint  shows  that  the  articles  of  incorpo- 
ration empowered  the  plaintiff  to  "acquire" 
lands  and  property  rights  for  the  purposes 
of  public  US&  But  it  is  argued  that  the 
right  to  acquire  does  not  Include  the  right  to 
condemn.  Xet  section  1001  of  the  Civil  Code 
uses  this  very  word  in  declaring  that  "any 
person  may  acquire  private  property  for  any 
use  spedfled  in  section  1238"  of  the  Code  of 
Civil  Procedure  by  proceedings  in  eminent 
domain.  The  complaint  is  suffldent  It  con- 
tains all  of  the  allegations  required  by  sec- 
tion 1244  of  the  Code  of  Civil  Procedure. 
It  says  that  the  use  sought  of  the  lands  la  a 
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public  use  and  that  the  plaintiff  Is  Intrusted 
with  and  In  charge  of  such  a  public  use. 

[It]  The  action  seeks  to  condemn  the 
whole  section  and  not  rights  of  way  there- 
over. It  was  unnecessary,  therefore,  that 
the  complaint  should  conform  to  the  require- 
ments of  section  1244  of  the  Code  of  Civil' 
Procedure,  which  is  applicable  to  cases  where 
a  right  of  way  only  is  sought  It  was  not 
error  to  award  to  the  plaintiff  the  whole  of 
the  section.  Uncontradicted  evidence  was 
Introduced  showing  that,  because  of  the  to- 
pography of  the  country  and  the  climatic 
conditions  and  other  reasons,  the  whole  sec- 
tion, as  well  as  other  adjoining  properties, 
are  necessary  to  the  successful  accomplish- 
ment of  the  objects  and  purposes  of  the  plain- 
tiff as  a  public  service  corporation.  City  of 
Santa  Ana  v.  Glldmacher,  133  Cal.  895,  65 
Pac.  883;  Spring  Valley  Co.  v.  Drlnkbouse, 
92  Cal.  532,  28  Pac.  681;  Los  Angeles  t.  Pom- 
eroy,  124  Cal.  597,  57  Pac.  585 ;  C.  P.  E.  Co. 
V.  Feldman,  supra. 

It  Is  further  argued  that,  owing  to  the  con- 
ditions which  have  been  shown  to  exist  con- 
cerning the  land  in  controversy,  complete 
justice  cannot  be  done  without  bringing  into 
court  the  United  States  as  a  party  defend- 
ant But  this,  of  course,  however  desirable. 
Is  beyond  the  iwwer  of  the  state  court  to  do. 
Case  V.  Terrell,  78  U.  S.  199,  20  L,.  Ed.  134; 
Kawananakoa  v.  Polyblank,  205  U.  S.  349, 
27  Sup.  Ct  526,  61  L.  Ed.  834;  Kansas  v. 
Colorado,  206  U.  S.  46,  27  Sup.  Ot  655,  51  U 
Ed.  956;  Sawyer  v.  Osterbaus  (D.  C.)  195 
Fed.  655 ;  The  Davis,  10  Wall.  15,  19  L.  Ed. 
875;  Buckley  v.  U.  S.  (D.  C.)  196  Fed.  429;, 
Oregon  v.  Hitchcock,  202  U.  S.  60,  26  Sup. 
Ct  568,  50  L.  Ed.  935 ;  Minnesota  v.  Hitch- 
cock, 185  U.  S.  873,  22  Sup.  Ct  650,  46  U 
Kd.  954.  The  United  States  can  be  sued  only 
in  such  cases  and  in  such  courts  as  are  per- 
mitted by  Its  own  laws.  Therefore  the  pro- 
vision of  subdivision  3,  i  1240,  of  the  Code  of 
Civil  Procedure,  by  which  the  state  declares 
that  the  lands  "owned  or  held  by  the  United 
States  In  trust  or  otherwise"  may  be  sub- 
jected to  proceedings  in  eminent  domain, 
stands  upon  our  statute  books  without  the 
slightest  efficacy  until  the  United  States  gov- 
ernment itself  shall  have  authorized  the 
states  to  bring  Itself  and  Its  lands  into  their 
courts. 

[12,  13]  Running  through  many  of  the 
propositions  which  appellant  has  advanced 
Is  an  argument  touching  the  desirability  of 
giving  effect  to  this  attempted  retransfer  of 
lands  to  the  United  States.  Herein  It  Is 
pointed  out  that  It  is  most  advantageous  to 
the  United  States  that  it  should  hold  title  to 
all  lands  within  its  reservations,  that  there 
may  be  simplicity  and  uniformity  In  their 
control  by  the  United  States  without  friction 
or  Interference  with  the  rights  of  private 
owners;  and,  second,  that  such  reserve-lock- 
ed lands  are  of  less  value  to  the  state  than 
would  be  equivalent  lands  not  surrounded 


by  United  States  lands  under  federal  reserve. 
Again  It  Is  said  that  the  state,  if  allowed  to^ 
sell  scrip  upon  the  basis  of  such  indemnity 
selections,  would  reap  a  larger  profit  than  it 
would  from  the  sale  of  such  Inclosed  school 
sections.  And  again  it  Is  asserted  that  by 
force  of  the  language  of  section  3406a  of  the 
PoUtlcal  Code  it  should  be  held  that  the  title 
of  the  state  should  be  decreed  to  have  vested 
in  the  United  States  at  the  date  of  the  state's 
listing.  This  last  proposition  meets  with 
the  immediate  answer  that  the  state  laws 
nowhere  contemplate  a  gift  to  the  United- 
States  of  any  of  these  lands.  Every  word  of 
our  law  contemplates  an  exchange  for  equiv- 
alent lands,  and  it  is  therefore  untenable  t» 
hold  that  an  unauthorized  acceptance  by  the 
United  States  Land  Department  of  such  list- 
ing by  the  state,  with  no  further  act  upon 
the  part  of  the  United  States,  for  the  rea- 
sons already  given,  can  operate  to  divest  or 
even  to  impair  the  title  of  the  state. 

But  on  the  general  argument  we  think 
that  the  true  Interests  of  the  state  are  quite 
the  opposite  of  those  declared  in  the  brief 
of  the  Attorney  General.  One  familiar  with 
the  constitutional  history  of  the  United  States 
need  not  be  reminded  of  the  jealousy  with 
which,  t)efore  the  adoption  of  the  present 
Constitution  and  during  the  sessions  of  the 
continental  Congress  and  the  existence  of 
the  Articles  of  Confederation,  the  original 
states,  and  particularly  Virginia,  In  their 
cessions  of  lands  to  the  United  States  guard- 
ed their  own  rights  and  limited  the  powers- 
of  the  United  States  over  them,  until  in  Oc- 
tober, 1780,  Congress  resolved  that  the  lands 
which  may  be  ceded  to  the  United  States 
by  any  particular  state  shall  be  disposed  of 
for  the  common  benefit  of  the  United  States 
and  be  settled  and  formed  into  distinct  re- 
publican states,  which  shall  become  members 
of  the  federal  Union,  and  have  the  same 
rights  to  sovereignty,  freedom,  and  independ- 
ence as  the  other  states.  The  fundamental- 
proposition  assented  to  by  the  United  States 
upon  which  these  cessions  were  based  wa» 
that  the  public  lands  within  new  states,  ex- 
isting or  to  be  created,  should  be  disposed 
of,  sold,  for  the  benefit  of  the  United  States, 
for  the  reason  that  the  states  believed  It 
would  be  Injurious  to  their  sovereign  rights 
that  any  large  areas  of  land  within  their 
boundaries  should  be  permanently  beyond- 
their  taxing  power  and  control  and  within 
the  sovereign  jurisdiction  of  another  power. 
Further  it  Is  to  be  remembered  that  all  new 
states  were  to  be  admitted  to  the  Union  up- 
on terms  of  exact  equality  with  all  other 
States,  and  the  act  of  admission  of  the  state- 
of  California  declared  that:  "The  state  of 
California  shall  be  one  and  is  hereby  de- 
clared to  be  one  of  the  United  States  of 
America  and  admitted  Into  the  Union  on  an 
equal  footing  with  the  original  states  In  all 
respects  whatever.    The  people  of  said  state- 
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shall  never  Interfere  with  the  primary  dis- 
posal of  the  public  lands  within  Its  limits." 
In  the  case  of  Pollard's  Lessee  v.  Hagan,  3 
How.  212,  11  L.  Ed.  665,  the  Supreme  Court 
of  the  United  States  with  great  learning  dls- 
-cusses  these  contracts  between  the  several 
states  and  the  United  States  and  the  mean- 
ing and  force  of  the  constitutional  provisions 
thereafter  passed.  It  Is  there  declared  as 
to  the  government  lands  within  such  states 
that  the  United  States  never  held  any  mu- 
nicipal sovereignty,  jurisdiction,  or  right  of 
soil  In  and  to  their  territory,  or  in  and  to 
the  territory  of  any  of  the  new  states,  ex- 
cepting the  right  over  them  of  executing  the 
trust,  wlilch  trust  was  to  provide  for  their 
-disposition  by  cessions  or  sale.  It  la  fur-' 
ther  held  that  every  new  state  comes  into  the 
Union  upon  terms  of  equality  with  all  other 
fitates,  and  such  an  equality  cannot  exist  if 
In  one  state  it  exercises  sovereign  powers 
«ver  the  lands,  while  In  another  it  has  dis- 
posed of  such  lands,  or  in  the  execution  of 
its  trust  must  dispose  of  them.  In  Coyle 
V.  Smith,  221  U.  S.  659,  31  Sup.  Gt  688,  55 
L.  Ed.  853,  these  doctrines  are  reasserted  and 
affirmed,  and  the  power  of  the  United  States 
to  pass  any  law  which  will  create  inequality 
'between  the  states  has  repeatedly  by  the  Su- 
preme Ck>urt  of  the  United  States  itself  been 
•declared  to  be  void  and  of  no  effect  New  Or- 
leans V.  De  Armas,  9  Pet  224,  9  L.  Ed.  109 ; 
'Groves  v.  Slaughter,  16  Pet  449,  10  L.  Ed. 
800;  Illinois  Central  R.  R.  v.  Illinois,  146  U. 
S.  387,  13  Sup.  Ct  110,  36  L.  Ed.  1018;  Unlt- 
«d  SUtes  V.  McBratney,  104  U.  S.  621,  21 
Sup.  Gt  924,  46  L.  Dd.  1032;  Hardin  v.  Shedd, 
190  U.  8.  608,  23  Snp.  Ct  686,  47  L.  Ed.  1166; 
United  States  v.  Wlnans,  198  U.  S.  371,  25 
Sup.  6t.  662,  49  L.  Ed.  1089. 

We  are,  of  course,  not  unmindful  of  tbe 
decisions  of  tbe  Supreme  Court  of  the  Unit- 
«d  States,  such  as  Camfleld  v.  United  States, 
167  U.  S.  624,  17  Sup.  Ct  864,  42  L.  Ed.  260, 
Kansas  v.  Colorado,  206  U.  8.  89,  27  Snp.  Ct 
656,  61  U  Ed.  966,  and  Light  v.  U.  8.,  220  U. 
8.  628,  81  Sup.  Ct  485,  56  L.  Ed.  670,  which 
declare  that,  within  the  governmental  trust 
to  "dispose"  of  Its  public  lands,  vast  areas  of 
them  within  existing  states  may  be  taken 
from  tbe  dominion  and  control  of  the  state 
and  placed  in  perpetual  reserve,  and  that  the 
«xecutlon  of  the  trust  under  which  Con- 
gress holds  these  lands  rests  with  Congress 
alone.  Whether  inconsistency  and  bostlUty 
«xl8t  between  this  latter  line  of  decisions  and 
that  headed  by  Pollard's  Lessee  v.  Hagan, 
the  Supreme  Court  of  the  United  States  itself 
In  due  time  will  declare.  But  here  we  de- 
sire to  point  out  that  while  the  state  of  Cali- 
fornia was  admitted  as  a  sovereign  state  of 
the  Union  upon  equal  terms  with  all  the  oth- 
-er  states,  and  while  it  has  been  judicially  de- 
clared that  an  essential  part  of  that  equality 
is  the  disposition  of  the  public  lands  within 
the  state,  to  the  end  that  tbe  revenues  by 


taxation  therefrom  and  the  control  over  them 
may  be  vested  in  the  state,  we  have  in  Cali- 
fornia a  withdrawal  by  the  United  States 
from  sale  and  a  placing  in  reserves  of  one- 
third  of  the  area  of  the  whole  state,  an  area 
greater  than  the  combined  territory  of  New 
Hampshire,  Vermont,  Massachusetts,  Con- 
necticut Rhode  Island,  New  Jersey,  and 
Maryland.  Not  this  alone,  but  we  have  In 
these  withdrawals  a  refusal  upon  the  part 
of  the  United  States  to  yield  to  the  state  of 
California  control  over  its  natural  sources 
of  wealth.  Its  forests,  Its  mines,  its  oil- 
bearing  lands,  its  power  sites  and  possibili- 
ties have  been  withheld  by  the  United  States, 
which  proposes  to  exercise  over  them,  and  Is 
exercising  over  tbem,  the  "municipal  sover- 
eignty" which  tbe  Supreme  Court  of  the 
United  States  in  Pollard's  Lessee  v.  Hagan 
declared  not  to  exist  If,  at  the  time  of  the 
proposed  cession  of  Its  lands  by  Virginia, 
Congress  had  declared  its  Intent  to  be  that 
which  it  has  actually  executed  in  the  state 
of  California,  little  doubt  can  be  entertained 
as  to  the  answer  which  Virginia  would  have 
made.  It  is.  Indeed,  a  departure  from  the  ac- 
cepted construction  of  these  constitutional 
provisions  to  have  it  said  that  the  United 
States  may,  as  here,  withdraw  from  state  use 
one-third  of  tbe  area  of  a  sovereign  state, 
forever  deny  to  the  state  the  sovereign  pow- 
er of  taxation  and  control  over  these  lands, 
and  develop  and  exploit  them  unaer  its  own 
rules  and  regulations  for  the  enrichment  of 
Its  own  treasury.  And  so,  coming  to  the 
specific  section  of  land  here  under  consider- 
ation, if  it  has  possibilities  of  water  storage 
and  power  development,  certainly  it  is  to  the 
interest  of  the  state  that  these  potentialities 
should  be  developed  in  the  Interest  of  its 
citizens  and  the  revenue  derived  therefrom 
by  rates,  tolls,  and  taxation  go  into  its  own 
treasury,  rather  than  to  witness  them  lying 
undeveloped  and  unimproved,  or,  if  improved 
at  all,  improved  for  the  enrichment  of  the 
national  treasury.  This  is  meant  to  convey 
no  criticism  of  true  conseirvation  of  natural 
resources.  But  it  is  a  simple  declaration  of  a 
manifest  fact  that  in  a  state  such  as  Cali- 
fornia, a  large  part  of  whose  territory  and 
whose  natural  resources  are  taken  away  from 
state  control,  the  denial  of  tbe  right  of  taxa- 
tion on  such  lands,  the  erection  of  an  Im- 
perinm  in  imperio,  are  developments  of  gov- 
ernmental ideas  not  dreamed  of  at  the  time 
of  the  adoption  of  the  Constitution,  nor  at 
the  time  of  the  decision  of  Pollard's  Lessee 
V.  Hagan.  And  in  the  state  of  California 
the  cause  of  conservation  would  not  suffer 
if  intrusted  to  the  state  itself. 

Finally  it  may  be  said  that  if  the  state 
shall  believe  its  rights  or  Interests  to  be 
affected  by  the  adoption  of  the  decisions  of 
the  federal  courts  in  the  construction  of  the 
federal  statute,  which  la  indisputably  a  mat- 
ter of  much  moment  the  path  is  clear  to  the 
Supreme  Court  of  the  United  States,  where 
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the  true  and  final  construction  of  the  stat- 
ute will  be  given  and  all  doubts  put  to  rest 
The  judgment  appealed  from  is  therefore 
affirmed. 

We  concur:  SHAW,  J.;  L0BI6AN,  J.; 
MELVIN,  J. 

On  Rehearing. 

PER  CURIAM.  The  opinion  in  the  above- 
entitled  case  discloses  that  the  United  States 
has  no  interest,  legal  or  equitable,  in  the  land 
in  controversy  to  call  for  its  appearance  in 
this  controversy,  and  further,  if  it  had  any 
such  right,  those  rights  wOuld  not  be  impair- 
ed by  its  nonappearance.  For  this  reason 
ttie  following  paragraph  in  the  opinion  is  un- 
necessary and  is  therefore  eliminated:  "It 
is  further  argued  that,  owing  to  the  condi- 
tions which  have  been  shown  to  exist  con- 
qeming  the  land  in  controversy,  complete 
justice  cannot  be  done  without  bringing  into 
court  the  United  States  as  a  party  defend- 
ant But  this,  of  course,  however  desirable, 
is  beyond  the  power  of  the  state  court  to 
do.  Case  v.  TerreU,  78  U.  S.  (11  Wall.)  199, 
20  h.  ISA.  134;  Kawananakoa  v.  Polyblank, 
205  U.  S.  840,  27  Sup.  Ct  526,  51  L.  Ed.  834 ; 
Kansas  v.  Colorado,  206  U.  S.  46,  27  Sup.  Ct 
655,  51  Lk  Ed.  956 ;  Sawyer  v.  Osterhaus  (D. 
0.)  195  Fed.  665;  The  Davis,  10  WaU,  15, 
19  L.  Ed.  875 ;  Buckley  v.  U.  S.  (D.  C.)  196 
Fed.  429;  Oregon  v.  Hitchcock,  202  U.  S.  60, 
26  Sup.  Ct  568,  50  L.  Ed.  935;  Minnesota 
v.  Hitchcock,  185  U.  S.  373,  22  Sup.  Ct  650, 
46  L.  Ed.  954.  The  United  States  can  be 
sued  only  in  such  cases  and  in  such  courts 
as  are  permitted  by  its  own  laws.  Therefore 
the  provision  of  subdivision  3,  i  1240,  of  the 
Code  of  Civil  Procedure,  by  which  the  state 
declares  that  the  lands  'owned  or  held  by  the 
United  States  in  trust  or  otherwise,'  may  be 
subjected  to  proceedings  in  eminent  domain, 
stands  upon  our  statute  books  without  the 
slightest  efficacy  until  the  United  States  gov- 
ernment itself  shall  have  authorized  the 
states  to  bring  itself  and  its  lands  into  their 
courts." 

The  petition  for  a  rehearing  is  denied. 


(166  Cal.  47») 

JOHNSON  et  aL  v.  HUNTER. 


(S.  F.  6135.) 


(Supreme  Court  of  California.    Dec.  6,  1913.) 

Bills  ahd  Notes  (8  92*)— Cowsidkbation. 

Defendant,  desiring  to  parchaae  land  from 
plaintiffs,  agreed  to  buy  if  plaintiffs  would  place 
a  mortgage  thereon.  This  was  done,  the  pro- 
ceeds being  paid  over  to  defendant.  On  defend- 
ant's failure  to  purchase,  plaintiffs  being  unable 
to  carry  the  property,  conveyed  to  another,  by 
a  deed  in  which  defendant  joined ;  the  cash  re- 
ceived being  paid  Co  defendant.  Held,  that  de- 
fendant's subsequent  note  in  favor  of  plaintiffs 
(or  the  price  she  had  agreed  to  pay  (or  the  land 
was  not  without  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  JJ  166-173,  175-205,  208- 
212:    Dec.  Dig.  1  92.*] 


Department  2.  Appeal  from  Superior  Court, 
Alameda  County;   Wm.  H.  Waste,  Judg' 

Action  by  Donald  M.  Johnson  and  another 
against  A.  O.  Hunter.  Judgment  for  plain- 
tiffs, and,  from  the  judgment  and  an  order 
denying  her  motion  for  a  new  trial,  defend- 
ant appeals.    Judgment  and  order  affirmed. 

F.  A.  Berlin,  of  Oakland,  for  appellant 
Scrlvner  &  Montgomery  and  Arthur  Crane, 
all  of  San  Frandaco,  for  respondents. 

MELVIN,  J.  PlaintlfEs  sued  and  obtained 
judgment  on  a  promissory  note  executed  In 
their  favor  by  the  defendant  in  the  principal 
sum  of  $12,050.  Defendant  appeals  from  the 
judgment  and  the  order  denying  ber  motion 
for  a  new  trial. 

There  was  no  denial  that  the  note  was  ex- 
ecuted, but  the  defendant  in  her  answer  de- 
nied consideration.  It  Is  also  alleged  in  the 
answer  that  In  December,  1904,  plaintiffs  and 
defendant  entered  into  a  contract  whereby 
the  latter*  agreed  to  buy  a  piece  of  real  prop- 
erty in  the  state  of  Washington;  that  the 
note  was  executed  and  delivered  with  the 
understanding  that  the  plaintiffs  would  ex- 
ecute and  deliver  to  defendant  a  deed  to  this 
property;  and  that  no  such  deed  was  ever 
delivered.  At  the  trial  It  appeared  that  there 
were  negotiations  between  the  parties  for  the 
purchase  and  sale  of  the  property  in  Wash- 
ington. The  plaintiffis  considered  the  land 
worth  $14,000.  Upon  it  was  a  mortgage  of 
$2,000.  Defendant  agreed  to  take  the  prop- 
erty, provided  the  plaintiffs  would  raise  $7,- 
000  on  a  mortgage.  This  was  done,  and  with 
the  proceeds  the  mortgage  of  $2,000  was  satis- 
fled.  The  ronalnlng  sum  of  $5,000,  or  its 
equivalent,  less  expenses,  was  paid  to  defend- 
ant The  agreement  of  December  13, 1904,  was 
then  executed.  Plaintiffs  agreed  to  sell  and  de- 
fendant to  buy  the  property.  The  price  fixed 
was  $19,000,  and  defendant  was  to  take  the 
land  subject  to  the  mortgage  of  $7,000,  the 
plaintiffs  to  receive  $12,000  for  their  equity. 
Defendant  tailed  to  keep  her  part  of  the 
agreement,  and  plaintifls,  after  ikying  taxes, 
interest  on  the  mortgage,  and  other  expenses 
for  some  time,  found  themselves  unable  to 
hold  the  land.  Finally  defendant  joined 
plaintiffs  in  a  quitclaim  deed  for  their  equity 
to  a  purchaser  from  Washington.  The  oon- 
sideratibn  for  this  deed  was  $1,600,  of  wMcli 
plaintiffs  retained  $100  in  payment  of  some 
indebtedness  of  the  defendant,  and  the  re- 
maining sum  of  $1,400  was  paid  to  defendant 
Subsequently  she  gave  the  note  for  $12,050 
here  in  suit 

It  is  apparent  that  the  note  was  given  for 
the  purchase  price  of  the  property,  but  It 
does  not  follow  that  it  is  avoided  by  the  pres- 
ent inability  of  the  Johnsons  to  give  title, 
because  defendant  joined  in  the  deed  where- 
by they  parted  with  their  equity  and  took 
the  receipts  of  the  transaction.  She  may 
not  now  be  heard  to  say  that  the  considera- 
tion for  the  note  failed.     She  was  treated 
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by  tbe  plaintiffs  as  the  equitable  owner  of 
the  property.  For  her  they  raised  the  money 
OQ  the  mortgage,  and  because  of  her  failure 
to  meet  her  contract  they  were  threatened 
with  foreclosure  proceedings.  With  her  con- 
currence and  for  her  benefit  they  obtained 
what  they  could  for  the  remaining  equity 
and  paid  it  over  to  her.  The  court  was 
therefore  Justified  In  finding  that  the  note 
was  given  for  a  valuable  consideration  and  in 
entering  Judgment  for  plaintiffs. 
The  Judgment  and  order  are  affirmed. 

We  concur:  HBNSHAW,  J.;  LORIGAN,  J. 


(187  Cal.  205) 

PEOPLE  T.  ELMORE.     (C5r.  1826.) 

(Supreme  Court  of  California.     Feb.  4,  1914. 

Rehearing  Denied   March  4,  1914.) 

1.  HoMiciDB    (J    264*)— Evidence— Weight— 
SuFFiciENOT— Degree  of  Homicide. 

Evidence  on  a  trial  for  homicide  held  in- 
sufficient to  support  a  conclusion  that  the  fata] 
wound  was  inflicted  otherwise  than  as  the.  re- 
sult of  sudden  passion,  and  hence  a  conTiction 
for  murder  in  the  second  degree  could  not  be 
sustained. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  533-538 ;  Dec.  Dig.  §  264.*] 

2.  Homicide  (|  22*)— "Mubdeb  in  toe  Fust 
Deqbee"— Elements. 

To  constitute  murder  in  the  first  degree, 
there  mast  be  a  willful,  deliberate,  and  premed- 
itated killing  as  well  as  malice  aforethought. 

[Ed.  Note'.— For  other  cases,  see  Homicide^ 
Cent.  Dig.  §S  35-38 ;    Dec  Dig.  §  22.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4637,  4641 ;    vol.  8,  p.  7727.] 

S.  Cbiminal  Law  (§  1144*)  —  Appkai.  —  Re- 
view—Sufficiency  OF  Evidence. 

On  a  trial  for  homicide  on  which  it  ap- 
peared that  accused  shortly  before  the  killing, 
which  occurred  in  an  altercation,  had  in  his 
band  the  open  knife  with  which  the  fatal  wound 
wag  inflicted,  a  verdict  finding  him  guilty  of 
murder  in  the  second  degree  and  in  effect  ac- 
quitting him  of  murder  in  the  first  degree,  nec- 
essarily involved  a  finding  that  when  he  took 
out  and  opened  the  knife  and  kept  it  open  in 
his  hand  be  did  not  intend  to  kill  deceased,  and 
this  would  be  assumed  in  considering  the  suffi- 
ciency of  the  evidence  to  support  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  J|  2736-2764,  2766-2771, 
2774-2781,  2901,  301&-3037;  Dec  Dig.  | 
1144.»] 

4.  HoiiioisB  (I  89*)— Deqbee  of  Ofivns*— 

Intent  to  Kill.     - 

That  a  person  killing  another,  at  the  very 
moment  of  the  killing,  intends  to  kill,  does  not 
'  necessarily  make  the  act  murder  in  either  de- 
gree, suice,  if  the  killing  occurs  in  the  heat  of 
passion,  excited  by  a  quarrel  of  sufficient  vio- 
lence to  amount  to  adequate  provocation,  the 
law  disregards  the  actual  intent  and  reduces  the 
offense  to  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  59-61;    Dec  Dig.  |  89.*] 

5.  Cbiminai.  ItAW  ({  1159*)  — Appeal- Re- 
view—QtncsTioNB. 

The  discretion  of  juries  in  considering  the 
effect  of  evidence  as  proof  is  not  absolute,  and. 
if  the  verdict  is  supported  only  by  fanciful 
theories,  unreasonable  inferences,  imiigination, 
or  suspicion,  it  should  be  set  aside  by  the  trial 
court,  even  if  there  Is  a  substantial  conflict  in 


the  evidence,  and,  if  there  is  no  substantial 
conflict,  an  appellate  court  should  reverse  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent   Dig.   H  8074-3083;    Dec.   Dig.   § 

6b  HoMioiOB    (§    231*)— Evidence— Maucs. 

That  one  who  killed  another  in  a  fight 
which  he  had  tried  to  avoid,  though  he  must 
have  known  there  were  eyewitnesses,  tried  to 
deceive  the  officer  who  arrested  him  by  denying 
that  he  committed  the  act,  did  not  show  malice, 
since  it  was  reasonably  explainable  on  the 
theory  that  he  was  somewhat  agitated  by  the 
result  of  the  altercation  suddenly  forced  upon 
him. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  479;   Dec.  DigTlSsi.*) 

7.  Criminal    Law    (i   438*)— Etiobnoe— Ad- 

MISSIBILITT. 

On  a  trial  for  homicide  committed  with  a 
knife,  photographs  of  the  fatal  wound  as  it  ap- 
peared sewed  up  prior  to  the  death  and  as  it 
appeared  after  death  with  the  edges  of  the 
cut  held  apart  by  sticks,  disclosing  the  incision 
of  the  windpipe,  were  admissible  to  show  the 
sice  and  extent  of  the  wound  when  accompa- 
nied by  sufficient  explanatory  proof  as  to  when 
they  were  taken  and  the  changes  in  the  natural 
condition  shown  thereby,  but  were  not  admissi- 
ble for  any  other  purpose  nor  without  such  ex- 
planation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  893 ;   Dec  Dig.  }  438.*] 

In  Bank.  Appeal  from  Superior  Oonrt, 
Qlenn  County ;  Wm.  M.  Finch,  Judge. 

J.  W.-Mmoie  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.    Reversed. 

Glenn  West /and  Ben.  F.  Gels,  both  of  Wil- 
lows, for  appellant  U.  S.  Webb,  Atty.  Gen., 
J.  Charles  Jones,  Deputy  Atty.  Gen.,  and 
Claude  F.  Porkltt,  Dlst  Atty.,  of  Willowst 
for  the  People. 

SHAW,  J.  The  defendant  was  charged  by 
indictment  with  the  crime  of  murder  of  the 
first  degree  He  was  convicted  of  murder  of 
the  second  degree  and  was  sentenced  there- 
for to  ten  years'  imprisonment.  He  appealed 
to  the  District  Court  of  Appeal  of  the  Third 
District  That  court  being  unable  to  agree 
upon  a  decision,  the  cause  was  transferred  to 
this  court 

[1]  The  victim  of  the  homicide  was  one 
Fred  W.  Polio.  There  is  no  dispute  over  the 
fact  that  his  death  was  caused  by  a  knlf* 
wound  infiicted  by  Elmore  on  December  27, 
1912.  Polio  died  therefrom  a  day  or  two 
afterward.  The  indictment  was  returned  on 
December  31,  1912.  The  conviction  was  liad 
upon  the  second  trial  of  the  caose,  which 
was  begun  on  March  18,  1913,  and  ended  on 
March  20,  1913.  There  is  no  substantial  con- 
flict in  the  evidence.  George  H.  Rucker  was 
the  only  eyewitness  to  the  whole  affair,  and 
his  testimony,  in  effect  constitutes  the  case 
against  the  defendant  One  Allen  Rudolph 
saw  the  latter  part  of  the  affair,  but  his  tes- 
timony differs  in  no  important  particulaf 
from  that  of  Rucker.  Rucker  gave  a  clear 
statement  of  the  case,  of  which  the  following 
is  the  substance: 
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The  affair  occurred  In  the  Eagle  saloon  in 
I  lie  town  of  Willows,  In  Glenn  county.  On 
that  day  Elmore  was  sitting  near  the  stove, 
in  which  there  was  a  warm  Are,  with  the  wit- 
ness Rucker  and  an  old  man,  an  ex-soldier, 
known  as  Smithy.  Smithy  was  sitting  by  the 
side  of  Elmore  and  was  In  a  state  of  stupor 
from  intoxication.  Polio,  apparently  some- 
what warmed  hy  liquor  but  not  sufficiently 
to  impair  bis  faculties  or  affect  his  move- 
ments, entered  th6  saloon,  and,  apparently  In 
good  nature,  began  to  play  roughly  with 
.Smithy,  lifting  his  hat  and  Jamming  it  down 
on  bis  head  several  times,  slapping  him  on 
the  head  and  swajdng  his  body  and  head 
about  After  engaging  in  this  for  a  few  min- 
utes, Polio  went  out  of  the  saloon  and  in  a 
very  short  time  re-entered  and  again  began  to 
move  Smithy  about,  finally  hitting  him  on  the 
side  of  the  head  with  his  open  hand  hard 
enough  to  knock  him  and .  his  chair  over 
against  Elmore.  Elmore  pushed  Smithy,  still 
sitting  in  his  chair,  back  to  an  upright  posi- 
tion and  said  to  Polio:  "Why  don't  you  let 
him  alone?  That  ain't  no  way  to  treat  a 
man."  Polio  made  some  reply  which  Rucker 
did  not  hear.  Elmore  then  said:  "I  am  not 
butting  in,  but  at  the  same  time  it  ain't  right. 
May  be  you  know  this  man."  Polio  said: 
"No,  I  don't  Do  your'  Elmore  said:  "No, 
I  don't  know  him  nor  yon  neither.  But  it 
ain't  right  to  treat  a  man  that  way,  an  old 
man."  Polio  then  stepped  up  to  Elmore  and 
slapped  him  on  the  side  of  the  head,  calling 
him  a  "son  of  a  bitch,"  and  stepped  back, 
saying:  "You  come  outside;  I  can  lick  both 
of  you."  Elmore  rose  &nd  said:  "No  I  am 
not  going  out  to  fight  you.  I  don't  want  to 
fight ;  I  want  you  to  let  me  alone.  You  are  a 
much  younger  man  than  I  am.  I  want 
you  to  let  me  alone."  Upon  saying  this 
be  sat  down  again.  Polio  then  ran  to 
Smithy,  caught  his  feet  Jerked  him  out  of 
bis  chair  and  several  feet  away  to  the 
floor,  then  helped  him  to  his  feet  and  shoved 
him  -back  into  the  chair,  saying,  "You  don't 
amount  to  nothing."  While  Polio  was  thus 
engaged,  Elmore  arose  and  stood  by  the  stove 
with  his  left  band  resting  upon  a  railing 
about  three  feet  high  surrounding  the  stove, 
made  of  iron  pipe.  From  subsequent  events 
it  seems  that  Elmore  held  in  tiis  left  hand  a 
small  pearl  handled  pocketknife  with  the 
blade  open.  The  blade  was  two  inches  long 
and  very  sharp.  Rucker  did  not  at  that  time 
observe  it  Polio  after  placing  the  old  man 
back  into  the  chair,  stepped  away  a  few  feet 
and  then  turned  facing  Elmore  in  an  attitude 
as  if  about  to  start  toward  him,  at  which 
Elmore  said:  "You  son  of  a  bitch,  don't  you 
hit  me.  You  let  me  alone  or  I  will  hurt  you." 
He  was  then  standing  facing  Polio  between 
the  stove  and  the  wall  with  his  hand  on  the 
railing.  Polio,  paying  no  attention  to  this 
warning,  rushed  at  Elmore  and  struck  liim 
on  the  shoulder,  causing  him  to  bend  over  the 
railing  wlilch  he  grabbed  with  the  left  band 
and  thus  avoided  falling.    As  Elmore  was 


straightening  up.  Polio  struck  another  blow, 
which  Elmore,  stUl  somewhat  stooping,  ward- 
ed off  with  his  right  hand,  at  the  same  time 
making  an  upward  thrust  under  Polio's  arm 
with  the  knife  in  tils  left  hand,  striking  Po- 
lio In  the  neck  with  the  knife  and  thereby 
giving  him  the  fatal  wound.  Polio  then  grab- 
bed Elmore's  throat  with  both  hands  and 
whirled  him  around  the  stove  to  the  other 
side ;  Elmore  during  that  passage  striking 
Polio  in  the  ribs  two  or  three  times  with  his 
right  fist  PoUo  then  released  his  hold  of 
Elmore  and  stepped  back  several  feet  El- 
more stepped  back  at  the  same  time,  saying: 
"Now,  you  son  of  a  bitch,  you  see  what  you 
have  got"  Rudolph,  the  other  eyewitness  to 
this  part  of  the  affair,  testified  that  these 
words  were:  "Now,  you  take  your  medi- 
cine. You  see  what  you  made  me  do."  Polio 
then  went  out  at  the  front  door  of  the  sa- 
loon and  sat  down  on  the  curb.  Elmore  and 
Smithy  went  out  of  the  back  door  Into  the 
back  yard.  All  the  foregoing  acts  occurred 
as  rapidly  as  the  successive  motions  could 
be  made.  Just  after  Polio  went  out  an 
officer  who  was  near  by  came  in  the  front 
door  as  Elmore  passed  out  the  back  door  and 
asked  Rucker,  "Where  Is  the  man  who  done 
it?"  referring  to  the  wounding  of  Polio. 
Rucker,  not  then  knowing  Elmore's  name, 
pointed  toward  Elmore,  then  In  the  back 
yard,  saying,  "There  he  goes."  The  officer 
went  into  the  back  yard  and,  noticing  Elmore 
and  Smithy,  but  not  understanding  that  El- 
more was  the  man  Rucker  referred  to,  asked 
Elmore  which  way  the  man  went  who  did  the 
work.  Elmore  told  him  that  the  man  went 
out  into  the  alley  and  up  towards  Walnut 
street  The  officer  then  departed  in  that  di- 
rection, and  Elmore. and  Smithy  went  back 
Into  the  saloon.  In  a  few  moments  the  officer 
came  In  at  the  front  door,  asked  Rucker  for 
a  description  of  the  man,  was  told  that  It 
was  Elmore,  and  thereupon  arrested  him. 

The  railing  around  the  stove  was  about  3% 
feet  from  the  wall.  At  the  time  Polio  made 
the  rush  which  resulted  in  his  fatal  wound. 
Elmore  was  standing  In  this  space.  There 
were  two  chairs  behind  him  so  that  he  could 
not  readily  get  out  of  the  way  and  thus  avoid 
Polio's  attack.  PoUo  was  a  young  man  about 
28  years  of  age,  of  rather  burly  build  and 
strong  physique,  weighing  from  165  to  180 
pounds.  Elmore  was  a  rather  slight  man 
and  had  been  subject  to  epileptic  fits.  One 
of  these  fits  occurred  the  day  after  the  homi- 
cide. There  is  nothing  to  show  that  EUmore 
had  any  previous  ill  feeling  towards  PoUo 
or  that  they  had  any  previous  acquaintance. 
After  be  was  arrested  and  as  he  was  being 
taken  to  Jail,  Elmore  said  to  the  officer, 
"Black,  you  know  I  wouldn't  do  anytliing 
like  that"  At  the  Jail  he  said  he  was  not 
the  man  who  did  it  Some  blood  appearing 
upon  bis  left  hand,  he  was  asked  how  it 
came  there.  He  hesitated  and  then  said  he 
got  it  in  killing  some  chickens  and  turkeys 
for  Zumwalt  that  momlnit    Tbete  were  no 
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other  woands  inflicted  upon  Polio.  He  was 
unarmed  at  the  time.  The  foregoing  com- 
prises all  the  e%'ldeace  in  the  case  and  In- 
cludes all  that  tends  to  indicate  tlie  Intent 
of  1:1  more  at  the  moment  when  be  inflicted 
the  wound. 

[2-4]  In  order  to  constitute  murder  of  the 
first  degree,  there  must  be  a  wUlful,  deliber- 
ate, and  premeditated  killing,  as  well  as 
malice  aforethought  By  rendering  a  verdict 
finding  the  defendant  guilty  of  murder  in  the 
second  degree,  the  Jury,  in  effect,  acquitted 
him  of  murder  of  the  first  degree.  This  is 
equivalent  to  a  finding  by  the  Jury  that  the 
act  of  killing  was  not  deliberate  or  premedi- 
tated, and  tills  necessarily  implies  that  the 
Jury  believed  that  when  Elmore,  prior  to  the 
attack,  took  out  bis  knife,  opened  it,  and 
kept  it  opened  in  bis  band,  be  did  so  with- 
out any  design  to  kill  Polio.  Consequently, 
in  considering  the  sufficiency  of  the  evidence 
to  support  the  verdict,  we  must  assume  that 
he  bad  no  such  previous  design.  This  as- 
sumption is  consistent  with  the  evidence. 
The  distinction  between  murder  and  man- 
slaughter particularly  applicable  to  this  case 
Is  clearly  stated  in  People  v.  Freel,  48  Cal. 
437,  as*  follows:  "Whether  the  homicide 
amounts  to  murder  or  to  manslaughter  mere- 
ly does  not  depend  upon  the  presence  or  ab- 
sence of  the  intent  to  kill.  In  either  case 
there  may  be  a  present  intention  to  kill  at 
the  moment  of  the  commission  of  the  act 
But  when  the  mortal  blow  Is  struck  In  the 
heat  of  passion,  excited  by  a  quarrel,  sudden, 
and  of  sufficient  violence  to  amount  to  ade- 
quate provocation,  the  law,  out  of  forbear- 
ance for  the  weakness  of  human  nature,  will 
disregard  the  actual  intent  and  vrlU  reduce 
the  offense  to  manslaughter.  In  such  case, 
although  the  intent  to  kill  exists,  it  is  not 
that  deliberate  and  malicious  intent  which 
is  an  essential  element  in  the  crime  of  mut^ 
der."  Again,  in  People  v.  Doyell,  48  Cal.  96, 
the  conit  says :  "On  the  other  hand,  the  law, 
in  some  cases  of  voluntary  manslaughter,  dis- 
regards the  actual  intent  to  kill,  when  the 
killiug  is  done  In  a  sudden  passion,  caused  by 
sufficient  provocation.  In  the  former  cases 
(certain  kinds  of  murder  of  the  second  de- 
gree) the  slayer  is  presumed  to  be  actuated 
by  an  Intent  which  may  not  exist;  in  the 
latter  (out  of  forbearance  for  the  weakness 
of  human  nature)  the  slayer  is  presumed  not 
to  be  actuated  by  an  intent  to  kiU,  although 
such  intent  may  In  fact  exist" 

[S]  From  these  authorities  It  is  clear  that 
the  mere  fact,  if  it  be  a  fact,  that  £?lmore, 
at  the  very  moment  of  making  the  fatal  cut, 
intended  thereby  to  kill  Polio,  does  not  neces- 
sarily make  the  case  murder,  either  of  the 
first  or  second  d^rree.  The  discretion  of 
Jurors  in  considerliig  the  effect  of  evidence 
as  proof  is  not  absolute.  It  is  their  duty  to 
avoid  fanciful  theories  and  unreasonable  in- 
ferences and  not  to  resort  to  imagination  or 
suspicion.  If  the  trial  court  is  satisfied  that 
a  verdict  Is  supported  by   these  alone,  it 


should  set  it  aside,  even  if  there  Is  a  substan- 
tial conflict  of  the  evidence.  If  there  is  no 
substantial  conflict  and  these  are  its  only 
foundation,  an  api)ellate  court  should  reverse 
the  Judgment  Upon  any  reasonable  view  of 
the  evidence  in  this  case,  the  first  impres- 
sion would  be  that  the  fatal  wound  was  in- 
flicted without  legal  malice  and  solely  as  the 
result  of  the  sudden  heat  of  passion  excited 
in  Elmore  by  the  unprovoked  attack  and  vio- 
lent blows  of  Polio.  There  may  be  also  room 
for  argument  that  it  was  the  result  of  his 
belief  that  it  was  necessary  for  his  protec- 
tion from  the  great  bodily  injury  then  to  him 
apparently  imminent  from  that  attack.  As 
to  this  we  express  no  opinion.  The  blows 
given  would  naturally  arouse  a  sudden  pas- 
sion. The  law  deems  such  provocation  suffi- 
cient to  support  the  theory  of  manslaughter 
as  defined  in  the  Code.  In  the  case  first  stat- 
ed, Elmore  would  be  guilty  of  manslaughter, 
only.  He  would  not  be  guilty  of  murder  of 
the  second  degree,  as  the  Jury  found.  Disre- 
garding the  theory  of  self-defense,  we  find 
nothing  in  the  evidence  that  will  reasonably 
Justify  the  conclusion  that  the  woimd  was 
Infficted  otherwise  than  as  the  result  of  that 
sudden  passion  which  reduces  an  unlawful 
homicide  from  murder  to  manslaughter.  All 
the  circumstances  tend  to  show  that  EMmore 
was  acting  in  g^>od  faith  and  really  desired 
to  avoid  any  quarrel  or  difficulty. 

[6]  His  poor  attempt  to  deceive  the  officer, 
after  the  fight,  knowing,  as  he  must  upon 
the  least  reflection,  that  there  were  eyewit- 
nesses. Is  reasonably  explainable  upon  the 
theory  that  he  was  somewhat  agitated  by  the 
result  of  the  altercation  suddoily  forced 
upon  him.  We  cannot  perceive  that  it  tend- 
ed to  show  malice.  There  is  nothing  indicat- 
ing previous  ill  feeling  on  his  part,  or  upon 
which  the  existence  of  legal  malice  can  be 
predicated,  unless  we  resort  to  imagination 
and  suspicion,  or  assume  facts  not  in  evi- 
dence. We  are  of  the  opinion  that  the  evi- 
dence does  not  Justify  the  verdict  of  murder 
of  the  second  degree ;  that,  at  most  it  proves 
nothing  more  than  manslaughter;  and  that 
for  this  reason  the  judgment  must  be  re- 
versed. 

[7]  Two  photographs  of  Polio's  neck,  taken 
shortly  after  his  deatli,  were  received  in  evi- 
dence for  the  purpose  of  showing  the  size 
and  character  of  the  wound  inflicted  upon 
him.  In  one  of  these  the  cut  appeared  as  It 
was  sewed  up  prior  to  his  death ;  in  the  oth- 
er the  stitches  had  been  removed  and  the 
edges  of  the  cut  were  held  apart  by  two  short 
sticks  inserted  for  the  purpose,  thus  disclos- 
ing the  incision  of  the  windpipe  made  by 
the  wound.  There  Is  nothing  to  show  that 
these  photographs  were  ottered  for  any  other 
purpose  than  to  show  the  size  and  extent  of 
the  wound.  They  were  competent  for  that 
purpose  under  the  circumstances  and  with 
the  explanatory  proof  made.  They  should 
not  be  offered  or  admitted  for  any  other  pur- 
pose nor  without  sufflcdent  explanation  of  the 
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lime  wben  they  were  taken  and  tbe  changes 
they  show  in  the  natural  condition&  Some 
objections  are  made  to  the  InstructionB  which 
we  think  are  not  well  taken,  but  we  do  not 
consider  It  necessary  to  discuss  them.  The 
alleged  misconduct  of  the  district  attorney 
will  doubtless  not  occur  upon  a  second  trial, 
and  we  deem  it  unnecessary  to  describe  It 
The  Judgment  is  reversed. 

We  concur:  LOSIOAN.  J.;  MELVIN,  X; 
HENSHAW,  J.  , 

067  Cal.  212) 

Ib  n  OOIiESlAM'S   ESTATE.     (Sac.   207a) 

(Supreme  Court  of  CaUfomia.     Feb.  6,  1014. 

■  Rehearing  Denied  March  4,   1014.) 

l  pbbpktumsb  (§  8*)— p0bposb8  ot  gut— 

Bkrefhtno  Aniuals. 

A  bequest  to  a  city  to  be  used  in  erecting 
a  suitable  fountain  for  tbe  benefit  of  thirsty 
animals  and  birds,  to  be  placed  in  a  prominent 
place  accessible  to  alL  was  a  gift  to  a  charitable 
use,  and  hence  not  subject  to  tbe  statutory  pro- 
visions respecting  the  suspension  of  tbe  power 
of  alienation,  since  a  bequest  for  relieving  ani- 
mals from  the  sufferings  of  thirst  is  a  gift  to 
Charity,  and,  assuming  that  the  benefits  must 
be  limited  to  animals  or  birds  useful  to  man, 
it  might  reasonably  be  inferred  that  the  foun- 
tain would  be  erected  in  the  city  and  would  in 
the  ordinary  course  be  resorted  to  by  horses, 
dogs,  or  other  domestic  animals,  and  birds  of  at 
least  a  harmless  character. 

[Ed.  Note. — For  other  cases,  see  Perpetuities, 
Cent  Dig.  U  57-66 ;   Dec.  Dig.  {  &•] 

2.  PEaPBTPiTiitB    (J    8*)— Statutobt    Pbovi- 
SI0N8— Application  to  Cbabitable  Uses. 

Civ.  Code,  §  715,  providing  that  the  abso- 
lute power  of  alienation  cannot  be  suspended  by 
any  limitation  or  condition  whatever  for  a 
longer  period  than  the  lives  of  persons  in  being 
at  tlM  creation  of  the  limitation  or  condition, 
does  not  apply  to  charities  and  charitable  uses. 
[E^.  Note. — For  other  cases,  see  Perpetuities, 
Cent  Dig.  H  57-66;   Dec.  Dig.  |  8.*] 

3.  CHABinBS     (I     10*)— "CHABIIABI.K     UBC" 

A  "charitable  use"  Is  a  gift  for  the  benefit 
of  persons  by  bringing  their  hearts  and  minds 
under  the  influence  of  education  or  religion,  by 
relieving  their  bodies  of  disease,  suffering,  or 
constraint,  by  assisting  to  establish  them  for 
life,  by  erecting  or  maintaining  public  buildings, 
or  In  other  ways  lessening  the  burdens  or  mak- 
ing better  the  condition  of  tbe  general  public, 
or  some  class  thereof,  indefinite  as  to  names 
and  numbers,  but  it  is  not  necessary  that  the 
persons  constituting  the  general  public  be  tbe 
direct  beneficiaries,  and  a  gift  to  benefit  man 
through  the  medium  of  benefiting  animals  is 
a  good  charity. 

[Ed.  Note.— For  other  cases,  see  CTharities, 
Cent  Dig.  i  34 ;    Dec  Dig  i  10.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1074.] 

4.  Pebpetuitibs   (I  8*>— Pbivatb  ob   Ohab- 

ITABLB   PlTBPOSX. 

A  gift  to  a  city  for  the  erection  of  a  foun- 
tain for  tbe  benefit  of  animals  and  birds  was 
not  deprived  of  its  character  as  a  charitable  use 
by  testatrix's  statement  that  she  gave  tbe  be- 
quest in  memory  of  her  husband. 

[Ed.  Note.— For  other  cases,  see  Perpetultiea, 
Cent  Dig,  Si  67-66;   Dec  Dig.  S  &•] 

B.  Ghabitixs  ({  20*)— Capaoitt  or  Dorxbs 
TO  Take— Municipal  Cobfobationb. 

Under  Civ.  Code,  f  1275,  providing  that 
corporations,    other    than    counties,    municipal 


corporations,  etc,  cannot  take  onder  a  will  on- 
less  expressly  authorized  by  statute,  and  the 
provision  of  Sacramento  Charter  (St  1803,  pi. 
547)  that  such  city  may  receive  bequests,  gifts, 
and  donations  in  fee  simple  or  in  trust  for 
charitable  or  other  purposes,  and  do  all  acta 
necessary  to  carry  oat  the  purposes  of  auch 
bequests,  that  city  has  power  to  accept  a  be- 
quest for  tbe  purpose  of  erecting  a  suitable 
fountain  for  tbe  benefit  of  thirsty  animals  and 
birds  in  a  prominent  place  accessible  to  all, 
though  it  thereby  incurs  the  expense  of  future 
maintenance;  this  being  within  the  legitimata 
scope  of  municipal  functions. 

[Ed.  Note.— For  other  cases,  see  Charities 
C^nt  Dig.  U  18-83;    Dec.  Dig.  f  20.*] 

Department  1.  Appeal  from  Superlot 
Court,  Sacramento  County;  Peter  J.  Shields, 
Jndge. 

Proceeding  to  distribute  the  estate  of  Flor- 
ence A.  Coleman.  From  a  decree  of  distri- 
bution, tbe  residuary  legatees  and  deviseea 
appeal.    Affirmed. 

Downey  &  Pullen,  of  Sacram^to,  for  ap- 
pellants. Hughes  &  Bradford,  R.  T.  McKls- 
ick,  City  Atty.,  J.  R.  Hughes,  and  De  Ligse 
&  Jones,  all  of  Sacramento,  for  respondents. 

SLOSS,  J.  [1]  Tbe  will  of  Florence  A. 
Coleman  contained  the  following  proTlsion: 
"I  give  and  bequeath  to  tbe  dty  of  Sacra- 
mento tbe  sum  of  thirty  thousand  doUan  to 
be  used  in  erecting  a  suitable  fountain  for 
tbe  benefit  of  thirsty  animals  and  birds,  to 
be  placed  in  a  prominent  place,  accessible  to 
alL  This  I  give  in  memory  to  my  beloved 
husband,  W.  P.  Coleman,  deceased." 

At  tbe  dose  of  adminlstratloo,  the  execu- 
tors petitioned  for  distribution,  and  tbe  court 
made  its  decree,  distributing  tbe  sum  of  $30,- 
000  (less  a  necessary  abatement)  to  the  city 
of  Sacramento  to  be  used  for  tbe  purposes  de- 
clared in  the  wlU.  Tbe  residuary  legatees 
and  devisees  appeal  from  tbe  decree. 

[2]  Tbe  main  question  presented  is  wheth- 
er tbe  gift  is  one  to  a  charitable  use.  If  tt  U 
not,  the  provision  suspends  the  power  of 
alienation  beyond  tbe  limits  allowed  by  our 
law,  and  is  void  for  that  reason.  Cir.  Code,  I 
716 ;  Estate  of  Hinckley,  58  CaL  457 ;  Estato 
of  Gay,  138  C!al.  662,  71  Pac.707,  04  Ana.  St 
Rep.  70;  Estate  of  Sutro,  155  Cal.  727,  102 
Pac.  020.  On  tbe  otber  band,  it  is  thoroughly 
settled  tbat  the  Ck>de  provisions  respecting 
suspension  of  tbe  power  of  alienation  havo 
no  application  to  diarltles  and  charitable 
uses.  Estate  of  Hinckley,  supra;  Estate  of 
Sutro,  supra. 

[3]  Tbe  terms  "Charity"  and  "charitable 
use"  have  frequently  been  defined  by  tbo 
courts.  "A  charitable  trust,"  it  is  said  In 
Estate  of  Lennon,  152  CaL  827,  02  Pac.  870, 
125  Am.  St  Rep.  58,  14  Ann.  Gas.  1024,  "la  a 
gift  for  tbe  benefit  of  persons,  either  by 
bringing  tiieir  hearts  and  minds  under  tbe  In- 
fluence of  education  or  r^Iglon,  by  relie-vlng 
their  bodies  of  disease,  suffering  or  constraint, 
by  asristing  to  establish  them  for  life,  by 
erecting  or  maintaining  pnblic  buildings,  or 
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In  other  ways  lessening  tbe  burdens  or  mak* 
log  better  the  condition  of  the  general  public, 
or  some  class  of  the  general  public,  indefinite 
as  to  names  and  nnmbers.  In  short.  It  Is  a  gift 
to  a  general  public  use."  See,  also,  Estate  of 
Sutro,  supra ;  2  Perry  on  Trusts,  I  697.  It  Is 
not  necessary,  however,  that- the  persons  con- 
stituting the  general  public  be  the  direct 
beneficiaries  of  the  gift  "Gifts  to  benefit 
man  through  the  medium  of  benefiting  ani- 
mals are  good  charities."  Tyssen  on  Char. 
Bequests,  p.  170 ;  6  Gyc.  924.  Thus,  a  bequest 
for  founding  an  Institution  for  stddying  and 
endeavoring  to  cure  maladies  of  any  quad- 
rupeds or  birds  useful  to  man  has  been  held 
to  be  a  good  charitable  bequest.  UnlT.  of 
London  v.  Yarrow,  1  De  G.  4  J.  72.  So,  too, 
a  bequest  to  a  society  to  promote  prosecu- 
tion for  cruelty  to  animals  (Re  Vallance,  Se- 
toD  [ath  Ed.]  1141);  and  gifts  to  the  Royal 
Society  for  the  Prevention  ot  Cruelty  to 
Animals,  the  Society  for  the  Protection  of 
Animals  Liable  to  Vivisection,  and  to  the 
Home  for  Lost  Dogs  (In  re  Douglas,  36  Ch. 
D.  472).  There  are  other  decisions  upholding, 
as  good  charitable  bequests,  gifts  for  tbe  sup- 
pression and  abolition  of  vivisection.  Arm- 
strong V.  Reeves,  25  L.  B.  Ir.  325;  In  re  Fove- 
aux  (1895)  2  Ch.  601. 

If  the  prevention  of  cruelty  to  animals, 
and  the  suppression  of  vivisection  are  chari- 
table uses,  there  can  be  little  room  for  doubt 
that  a  bequest  for  relieving  animals  from  the 
sutrerlngs  of  thirst  must  equally  be  upheld 
as  a  gift  to  charity.  Indeed,  this  general 
proposition  la  not  disputed  by  appellants. 
They  contend,  however,  that  the  gift  must 
fall  because  its  benefits  are  not  in  terms 
limited  to  animals  or  birds  useful  to  man.  It 
la  by  no  means  clear  that  snch  limitation  Is 
essential  to  the  validity  of  the  gift.  In  Uni- 
versity of  London  v.  Zarrow,  supra,  the  ani- 
mals and  birds  -  to  be  aided  were  thus  de- 
scribed. The  case  can  hardly,  however,  be 
viewed  as  deciding  that  this  limitation  was 
essential  to  the  validity  of  the  gift  The  oth- 
a  cases  cited  seem  to  indicate  the  contrary 
view,  for,  in  the  gifts  to  prevent  cruelty  to 
animals  or  vivisection,  there  Is  nothing  to 
show  that  the  animals  who  were  to  be  pro- 
tected included  only  domestic  aolmals  or  oth- 
ers of  q)eclflc.  usefulneas  to  man.  But,  U  we 
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assume  that  a  gift  which  might  in  part  bene- 
fit noxious  animals  would  be  objectionable, 
we  think  the  bequest  before  as.  is  fairly  to 
be  read  as  designed  for  the  advantage  of 
useful  animals  only.  Tbe  will  must  be  con- 
strued in  the  light  of  the  established  facts 
and  circumstances.  The  gift  is  to  the  city 
of  Sacramento,  and  it  is  reasonably  to  be 
Inferred  that  the  fountain  will  be  erected  In 
the  dty.  A  fountain  in  a  thickly  inhabited 
municipality  will,  in  the  ordinary  course,  be 
resorted  to  by  horses,  dogs,  or  other  domes- 
tic animals,  and  by  such  birds  as,  because 
of  their  useful,  or  at  least  harmless,  charac- 
ter, are  permitted  to  exist  In  and  about  a 
dty.  The  remote  and  Improbable  contingen- 
cy that  a  harmful  quadruped  or  bird  might 
obtain  access  to  the  fountain  and  drink  there- 
from would  not,  we  feel,  justify  us  in  holding 
that  the  gift  la  not  for  a  charitable  purpose. 

[4]  There  is  no  force  in  the  contention  that 
the  gift  is  for  a  private,  rather  than  a  pub- 
lic, purpose,  in  that  it  is  designed  as  a  me- 
morial to  the  husband  of  testatrix.  The  gift 
Is  made  to  the  city  in  trust  for  the  public  pur- 
pose of  erecting  a  fountain.  Its  character  is 
not  affected  by  the  fact  that,  in  another  sen- 
tence, the  teatatrix  states  her  motive  for 
making  it 

[I]  Nor  are  we  impressed  with  the  final  ob- 
jection that  the  city  of  Sacramento  has  no 
power '  to  accept  the  bequest.  It  has  long 
been  the  settled  law  of  this  state  that  munieh 
Ipal  corporations  may  accept  charitable  be- 
quests. Estate  of  Robinson,  68  CaL  620.  Tbe 
general  power  of  such  corporations  to  take 
under  a  wW  is  declared  In  Civil  Code^  |  127S. 
The  charter  of  the  dty  of  Sacramento,  in 
force  at  the  time  of  the  bequest  and  the  de- 
cree, also  gave  power  to  accept  bequests  and 
gifts  "in  fee  simple,  or  in  trust  for  chari- 
table or  other  purposes,  and  to  do  all  acta 
necessary  to  carry  out  the  purposes  of  such 
bequests.  •  •  • "  Stats.  1893,  p.  647.  If, 
as  is  argued,  the  acceptance  of  the  gift  will 
require  the  dty  to  incur  the  expense  of  fu- 
ture maintenance,  we  do  not  doubt  that  such 
maintenance  Is  within  the  legitimate  scope  ' 
of  mnnldpal  functions. 

The  judgment  Is  aflBrmed. 

We  concnr:  SHAW,  3. ;  ANOBLLOTTI,  J. 
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(167  Cal.  Ut) 
In  n  SHIRirrS  ESTATB.    (li.  A.  3510.) 

(Sapreme  Court  o{  California.    Jan.  31,  1914.) 

1.  EXKCTTTOSa  AND  ADItlNiaTKATOBS  (S  314*)— 

Pboceedinqs  fob  Distribution— Findings. 
The  fact  that,  in  proceedings  for  tlie  distri- 
bution of  an  estate  to  whicit  decedent's  wid- 
ow was  a  party,  decedent* ■  sisters  alleged  that 
the  estate  was  interested  in  certain  property 
held  by  decedent  and  his  wife  as  tenants  in  com- 
mon did  not  require  a  finding  on  that  question, 
since  the  ultimate  fact  for  the  court's  determi- 
nation was  the  value  of  the  estate. 

[E^.  Note.— For  other  cases,  see  Executor* 
and  Administrators,  Cent  Dig.  18  1274-1297; 
Dec.  Dig.  t  314.»] 

2.  Appeal  and  Ebbob  (S  548*)— Biix  or  Ez- 

0BPTI0N8. 

The  sufficiency  of  the  evidence  to  support 
findings  cannot  be  reviewed  in  the  absence  of  a 
bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  2433-2440;  Dec.  Dig.  i 
648.*] 

3.  Appbal  and   Ebbob    (|  931*)— Pbkbump- 

TIONS.  / 

Failure  to  find  on  an  issue  will  be  presumed 
to  result  from  failure  to  offer  evidence  there- 
on in  absence  of  a  contrary  showing  in  the  rec- 
ord. 

[Ed.  Note. — For  othe'r  cases,  see  Appeal  and 
Error,  Cent  Di«.  Si  3728,  3762-3771;  Dec.  Dig. 
i  831.*] 

4.  Husband  and  Wife  (f  14*)— Convetano- 
BS— Tenanot  in  Comuon — Pbesuuptions. 

The  presumption  raised  by  Civ.  Code,  | 
194,  that  a  conveyance  to  husband  and  wife 
creates  a  tenancy  m  common  is  not  conclusive 
as  to  persons  who  are  not  purchasers  of  the  land 
nor  incumbrancers,  so  that  an  administratrix 
could  show  in  distribution  proceedings  that  the 
homestead  was  declared  upon  land  which  was 
community  property. 

W[Bd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  H  71-86,  88,  89;   Dec.  Dig.  { 
14.*] 

6.  Houestead  ({  141*)— Death  or  Husband. 
The  homestead  vests  absolutely  in  the  sur- 
viving wife,  without  administration,  upon   the 
husband's  death. 

[Bid.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  »  261-270;  Dec.  Dis.  |  141.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  James  O.  Rives, 
Judge. 

In  the  matter  of  the  estate  of  John  El 
Shirey,  deceased.  From  an  order  distribut- 
ing the  estate,  two  of  decedent's  sisters  ap- 
pealed.   Affirmed. 

W.  O.  Van  Pelt  and  Earl  Curtis  Peck, 
both  of  Los  Angeles,  for  appellants.  B.  W. 
Sargent  and  W.  O.  Cooke,  both  of  Los  An- 
geles, for  respondent 

KELVIN,  J.  This  is  an  appeal  by  two  of 
the  sisters  of  John  E.  Shirey,  deceased,  from 
an  order  of  the  superior  court  made  by  au- 
thority of  section  1469  of  the  Code  of  Civil 
Procedure,  assigning  the  whole  of  the  estate 
to  Jennie  S.  Shirey,  the  respondent,  tbe 
widow  of  said  John  E  Shirey. 

Respondent  was  administratrix  of  the  es- 
tate. After  the  filing  of  the  inventory  and 
nporaisement,  showing  tbat  the  estate  was 


community  property,  and  was  of  less  value 
than  $1,500,  the  widow  petitioned  to  hare 
the  whole  of  it  assigned  to  her.  Appellants 
filed  an  opposition  to  such  assignment,  al- 
leging that  the  estate  was  of  greater  value 
than  $1,500,  and  that,  because  the  Interest 
of  John  E.  Shirey  as  tenant  in  common  of 
a  certain  piece  of  real  property  had  not  been 
appraised,  tbe  apparent  value  of  the  estate 
was  less  than  $1,500.  The  widow  answered, 
admitting  that  In  1905  she  and  John  E.  Shir- 
ey, her  husband,  had  acquired  title  to  the 
premises  described  in  the  contest,  bring  two 
lots  in  the  McDonald  tract  in  the  county  of 
Los  Angeles,  but  alleging  that  the  property 
was  purchased  with  funds  of  the  marital 
community,  and  that  all  money  expended  on 
improvements  on  the  land  bad  been  her  sep- 
arate property.  She  advanced  tbe  claim  that 
tbe  said  realty  was  community  property,  and 
alleged  that  she  had  declared  a  homestead 
thereon  in  tbe  lifetime  of  ber  husband.  Upon 
tbe  issues  thus  framed  tbe  court  beard  the 
objections  of  tbe  appellants,  found  tbe  value 
of  tbe  estate  to  be  $1,095,  tbe  exact  amount 
specified  in  the  original  appraisement,  and 
set  aside  the  entire  estate  to  tbe  widow. 
There  Is  no  bill  of  exceptions;  the  appellants 
coming  here  upon  the  Judgment  roll  alone. 

[1-3]  The  contention  of  appellants  is  that 
upon  the  face  of  the  record  John  B.  Shirey 
and  Jennie  S.  Shirey  were  tenants  in  com- 
mon, and  tbat  decedent's  interest  therein 
must  be  inventoried.  Having  alleged  in  tbe 
pleading  tbat  the  interest  was  of  that  sort, 
they  assert  that  they  were  entiUed  to  a  find- 
ing either  that  the  decedent  was  or  was  not 
a  tenant  In  common  with  his  wife  at  the 
time  of  his  death.  In  this  they  are  mistaken. 
The  ultimate  fact  which  tbe  court  was  to 
determine  was  tbe  value  of  tbe  estate.  That 
was- found  against  their  contention.  No  tes- 
timony given  at  the  trial  appears  upon  the 
record,  and  there  is  nothing  to  show  a  re- 
quest for  a  finding  by  tbe  court  of  tbe  itind 
of  interest  possessed  by  John  E.  Shirey  In  the 
homestead  property,  nor  was  there  apparent!  *' 
any  exception  in  the  court  below  to  the  suf- 
ficiency of  the  findings.  Tbe  findings  must 
be  presumed  to  speak  tbe  truth,  and  the  In- 
sufficiency of  tbe  evidence  to  support  them 
may  not  l>e  reviewed  in  the  absence  of  a  Mil 
of  exceptions.  Omitting  to  find  on  any  Issue 
will  be  presumed,  in  the  absence  of  a  con- 
trary showing,  to  result  from  the  failure  to 
offer  any  evidence  in  support  of  such  issue. 
Schoonover  v.  Bimbaum,  150  CaL  736,  89  Pac. 
1108. 

[4,  (]  Appellants  rely  upon  the  presumption 
declared  by  section  164  of  tbe  Civil  Code  that 
a  conveyance  to  a  married  woman  and  ber 
husband  creates  a  tenancy  In  common.  As 
they  are  neither  purchasers  nor  incumbranc- 
ers, this  presumption  is  not  conclusive  in 
their  favor.  It  was  therefore  competent  for 
the  administratrix  to  show  tbat  the  home- 
stead was  declared  upon  land  which  was  in 
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reality  community  property.  Such  a  home- 
stead need  not  be  inventoried  (section  1265, 
Civ.  Code,  and  section  1474,  Code  Civ.  Proc), 
bnt  vests  absolutely  upon  tbe  death  of  the 
husband  in  the  surviving  wife  vrithout  the 
necessity  of  administration.  Saddlemlre  v. 
Stockton  Savings  &  Loan  Society,  144  CaL 
651,  79  Pac.  381;  Hart  v.  Taber,  161  CaL  20, 
118  Pac.  252 ;  Wall  v.  Brown,  162  CaL  308, 
122  Pac.  478.  If  in  fact  the  court  deter- 
mined from  the  evidence  that  the  homestead 
was  impressed  upon  community  property  as 
alleged  by  the 'administratrix  in  her  reply  to 
the  contest,  it  would  follow  that  there  was 
no  necessity  for  including  that  property  in 
the  Inventory,  and  such  a  conclusion  would 
support  the  only  necessary  finding  in  the 
contest,  which  was  the  value  of  the  estate. 
Bnt  we  cannot  say;  in  tbe  absence  of  a  bill 
of  exceptions,  that  the  matter  of  the  tenure 
of  the  homestead  property  was  litigated  at 
all. 
The  Judgment  Is  affirmed. 

We  concur:  HENSHAW,  X;  LORIQAN,  3. 


(UT  Cal.  19S) 

In  re  ZOLLIKOFEKS  WILL. 

POWER  V.  CALDERON.     (S.  F.  6692.) 

(Supreme  Court  of  California.     Feb.  4,  1914.) 

1.  Wills  (|  220*)— Pbobatk— Revocation  — 
Pabties. 

While  a  legal  heir  of  the  testator  baa  a 
sufficient  interest  to  maintain  a  proceeding  for 
revocation  of  tbe  probate  of  the  will,  yet  one 
not  an  heir  must  show  that  he  has  aome  interest 
in  the  estate  which  the  will  be  attacks  would 
jeopardize. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  532-537;    Dec.  Dig.  i  220.*]      . 

2.  Wills  (§  240*)— Pbobatb  ow  Pobsiqw  Will 
—Residence  of  Testatok. 

A  will  offered  aa  a  foreign  will  will  be  de- 
nied probate,  wbere  tbe  court  is  aatisfied  from 
the  evidence  that  the  testator  was  in  fact  a  resi- 
dent of  this  state  at  tbe  time  of  bis  death,  since 
such  will  cannot  be  proved  elsewhere  and 
brought  into  this  state  for  the  purpose  of  secon- 
dary or  ancillary  administration,  but  must  be 
proved  originally  as  a  domestic  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  671 ;    Dec  Dig.  (  240.*] 

3.  Wills  (J  434*)— Pbobatk  of  Fobeion  Will 
—Conclusiveness. 

The  probate  of  a  foreign  will  is  not  open 
to  collateral  attack  for  error  either  in  proof  of 
execution  or  of  residence  of  tbe  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  937-945;   Dec.  Dig.  j  434.*] 

4.  Wills   (|  220*)— Contest— Pebsows  Bnti- 

TLBD — I  NTEBEST. 

After  probate  in  the  local  court  of  the  will 
of  a  resident  of  California,  a  claimant  of  a 
legacy  under  an  earlier  will,  alleged  to  have 
been  made  and  probated  in  a  foreign  state,  peti- 
tioned for  revocation  of  the  probate  of  the 
California  will,  and  for  admission  to  probate  of 
a  copy  of  the  foreign  will.  It  was  found  in  the 
California  probate  that  deceased  was  a  resident 
of  the  state  when  be  died,  and  no  evidence  to 
the  contrary  was  attempted  to  be  given  in  the 
later  proceedings,  which  were  baaed  wholly  on 
the  technical  invalidity  of  the  Californi|i  will 


aa  a  holographic  win,  and  on  the  foreign  pro- 
bate of  the  earlier  wIlL  Held  that,  since  the 
will  of  a  resident  of  the  statd  must  be  proved 
by  original  proceedings  in  tbe  state,  the  probate 
of  the  copy  of  the  foreign  will  was  properly  de- 
nied, and,  there  being  thus"  no  proof  of  the 
claimant's  right  to  the  legacy  claimed,  he  tdiowed 
no  interest  entitling  him  to  petition  for  revoca- 
tion of  the  California  probate. 

[Ed.  Note.— For  other  cases,  see  Will*.  Cent 
Dig.  §§  532-637;   Dec.  Dig.  §  220.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

Petition  by  Neal  Power  for  revocation  of 
probate  of  the  will  of  Antonio  C.  ZoUikof- 
er,  deceased,  had  on  petition  of  Eustorjio 
Calderon,  and  for  the  probate  of  a  copy  of  a 
wUl  purporting  to  have  been  executed  by  de- 
ceased in  a  foreign  country  and  to  have  been 
probated  there.  From  orders  denying  each  of 
his  petitions.  Power  appeals.    Affirmed. 

Neal  Power,  of  San  Francisco,  in  pro.  per., 
ft>r  appellant  Wm.  M.  Cannon,  of  San  Fran- 
dsco,  for  respondent 

SHAW,  J.  On  January  18,  1910,  upon  the 
petlttoD  of  Eiustorjlo  Calderon,  a  certain  doc- 
ument purporting  to  be  dated  October  31, 
1907,  was  admitted  to  probate  in  the  superi- 
or court  of  tbe  city  and  county  of  San  Fran- 
cisco as  the  last  will  of  Antonio  C.  Zolli- 
kofer,  deceased,  and  letters  testamentary 
thereon  were  granted  to  Eustorjio  Calderon. 
On  June  2,  1910,  Neal  Power  filed  in  the  su- 
perior court  a  petition  for  the  revocation  of 
said  will,  and  also  a  petition  for  the  admis- 
sion to  probate  of  a  copy  of  a  will  purport- 
ing to  have  bera  executed  by  ZoUikofer  in 
the  republic  of  Guatemala  on  April  23,  1905, 
together  with  a  copy  of  an  order  of  the  third 
court  of  first  instance  of  Guatemala  purport- 
ing to  be  a  decree  probating  said  will.  He 
asked  that  the  same  be  admited  to  probate 
as 'a  foreign  will  under  sections  1322  to  1324 
of  the  Code  of  Civil  Procedure.  Zollikofer 
died  on  August  8,  1909,  leaving  property  in 
San  Francisco.  Calderon  opposed  both  peti- 
tions of  Power,  a  trial  of  tbe  issues  ensued, 
and  on  January  23,  1913,  the  court  by  sepa- 
rate oiders  denied  each  of  said  petitions. 
From  these  orders.  Power  appeals. 

The  objection  made  to  the  will  of  October 
31,  1907,  is  that  it  purports  to  be  an  ologra- 
phic will  and  that  it  was  not  entirely  in  the 
handwriting  of  the  testator.  It  was  asserted 
that  the  only  part  of  the  date  which  was 
written  by  the  band  of  the  testator  were  the 
words  "October  31st"  and  "7,"  and  that  the 
figures  "190"  of  the  year  date  were  printed. 
The  objection  appears  to  be  supported  by  tbe 
following  decisions:  Estate  of  Billings,  64 
CaL  427,  1  Pac.  701 ;  Estate  of  Plumel,  151 
CaL  78,  90  Pac.  192,  121  Am.  St  Rep.  100; 
Estate  of  Price,  14  Cal.  App.  462,  112  Pac. 
482;  Succession  of  Robertson,  49  La.  Ann. 
868,  21  South.  586,  62  Am.  St  Rep.  672 ;  Es- 
tate of  Noyes,  40  Mont  190, 105  Pac.  1017,  26 
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Ifc  B.  A.  (N.  S.)  U45,  20  Ann.  Gas.  S6&  Bat 
we  And  it  Tmneceeeary  to  determine  whetlier 
or  not  the  will  of  1907  was  subject  to  the 
objections  here  made.  We  are  satisfied  that 
the  orders  appealed  from  must  be  affirmed, 
because  of  the  fact  that  it  was  not  shown 
that  the  appellant,  Power,  had  any  interest 
In  the  estate  of  Zollikofer. 

[1]  It  Is  well  settled  that  a  proceeding  for 
revocation  of  probate  of  a  will  cannot  be  main- 
tained by  any  person  unless  be  is  in  some 
way  interested  in  the 'will.  If  he  id  a  legal 
heir  of  the  deceased,  that  constitutes  a  suffi- 
cient interest.  But,  if  he  is  not  an  heir,  he 
must  show  that  he  has  some  interest  in  the 
estate  of  the  deceased  which  the  will  he  at- 
tacks would  Jeopardize.  Estate  of  Land,  137 
Pac.  246;  Estate  of  Edelman,  148  Cal.  236, 
82  Pac.  962,  113  Am.  St  B^.  231 ;  Estate  of 
\Wckersham,  153  CaL  612,  96  Pac.  811. 

[2,  S]  The  court  made  findings  in  regard  to 
the  allegations  of  the  petition  for  revocation 
declaring,  among  other  things,  that  Zolli- 
kofer, at  the  time  of  his  death,  was  a  resi- 
dent of  San  Francisco,  CaL  The  alleged  will 
of  1906  was  executed  in  Ouatemala,  and  the 
decree  of  probate  thereof  offered  in  proof  of 
its  execution  was  made  in  Ouatemala.  There 
was  no  evidence  to  show  the  execution  of  the 
wUl  other  than  the  aforesaid  decree,  nor  was 
any  offer  made  to  prove  the  execution  of  the 
wiU  as  an  original  document.  Under  these 
circumstances,  the  court  below  could  do  noth- 
ing else  than  deny  the  probate  of  the  foreign 
will.  In  Estate  of  Clark,  148  Cal.  108,  82 
Pac.  760,  1  L.  B.  A.  (N.  S.)  996,  113  Am.  St. 
B^.  197,  7  Ann.  Cas.  306^  this  question  was 
elaborately  considered,  and  the  conclusion 
reached  was  "that  the  wUl  of  a  resident  of 
the  state  of  California  must  be  proved  origi- 
nally as  a  domestic  will  in  the  county  of  his 
residence,  and  that,  so  far  as  the  state  of 
California  is  concerned,  it  cannot  be  primari- 
ly proved  elsewhere  and  brought  Into  this 


state  for  the  purposes  of  secondary  or  ancil- 
lary administration."  And  in  conclusion  the 
court,  after  holding  that  an  order  admitting 
a  will  offered  as  a  foreign  will  to  probate  Is 
not  void  upon  collateral  attack  for  error  ei- 
ther in  proof  of  execution  or  residence,  pro- 
ceeds to  say:  "It  must  be  taken,  therefore, 
as  settled  in  this  state;  upon  the  authority  of 
the  cases  cited,  that  the  probate  of  such 
wills  is  free  from  attack  upon  these  questions 
in  collateral  proceedings,  but  that,  npon  the 
other  hand,  it  is  the  duty  of  the  court  in 
probate  to  do  as  the  court  here  did,  refuse 
probate  to  a  will  offered  as  a  foreign  will.  If 
the  court  shall  be  satisfied  from  the  evidence 
that  the  testator  was  in  fact  a  resident  of 
this  state  at  the  time  of  his  death." 

[4]  This  decision  is  controlling  in  the  pres- 
ent case.  The  finding  that  Zollikofer,  at  the  ■ 
time  of  his  death,  was  a  resident  of  San 
Francisco  is  not  attacked  upon  this  appeaL 
Upon  the  order  made  after  proof  of  the  wiU 
of  1907,  the  record  shows  that  the  court  there 
found  that  he  was  a  resident  of  San  Fran- 
cisco. The  contestant  introduced  no  evidence 
to  the  contrary.  The  finding  that  he  was 
such  resident  therefore  stands  unlmpeached. 
Consequently  it  was  the  duty  of  the  court 
to  refuse  probate  on  the  record  of  the  will 
of  1905  as  exhibited  in  the  probate  proceed- 
ings in  Guatemala. 

The  only  claim  which  Power  made  to  an 
interest  in  the  estate  of  Zollikofer  was  under 
an  assignment  from  one  Juan  Miguel  Bubio, 
to  whom  the  alleged  will  of  1905  purported 
to  bequeath  a  legacy  of  4,000  marks,  German 
money.  Inasmuch  as  there  is  no  legal  proof 
that  such  will  existed,  it  follows  that  there 
Is  no  proof  that  Rublo  had  such  legacy,  and 
that  Power  failed  to  show  any  interest  by 
reason  of  the  assignment 

The  orders  appealed  from  are  affirmed. 

We  concur:    ANGELLOTTI.  J.;  SLOSS.  3. 
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(1(7  Cal.  1«3) 

PALMER   et   aL    t.    RAILROAD    COMMIS- 
SION OF  CALIFORNIA  et  aL 
(S.   F.   6556.) 

(Supreme  Court  of  California.    Jan.  20^  1814. 
On  Rehearing,  Feb.  19,  1914.) 

1.  Watbbs  and  Wateb  Ooubsbs  (f  202*)— 
Public  Wateb  Supply— Enfobcemknt  of 
Regulation. 

The  Railroad  CommiBaion  is  not  bound  to 
make  and  enforce  regulations  for  the  conduct  of 
a  public  utility,  audi  aa  a  water  aupply  com- 
pany, at  the  instance  of  persons  having  no  in- 
terest in  the  service. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  (  276;  Dec.  Dig.  i 
202.*] 

2.  Cebtiobabi  (i  4*)  —  Public  Watkb  Sup- 
ply—ENroBciatENT  OF  Rboulatiors. 

The  remedy  of  one  aggrieved  by  the  failure 
of  the  Railroad  Commission  to  enforce  regula- 
tions as  to  the  conduct  of  a  i>ublic  utility,  such 
as  a  water  supply  company,  is  mandamus,  and 
Dot  certiorari ;  mandamus  being  allowed  by 
Public  Utilities  Act  (St.  Ex.  Sees.  1911,  p. 
S5)  i  67,  on  such  refusal 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  f  4;  Dec.  Dig.  |  4.*] 

3.  Watebs  and  Wateb  Courses  (g  16»)— Pub- 
lic Wateb  Supply— Dedication  to  Pub- 
lic Ube. 

The  posting  of  a  notice  under  Civ.  Code, 
i  1416,  requiring  one  desiring  to  appropriate 
waters  to  post  a  written  notice  at  the  point  of 
intended  diversion,  stating  his  claim  to  the  wa- 
ter and  "the  place  of  intended  use,"  did  not 
operate  as  a  dedication  to  pubUc  use  of  the  wa- 
ter for  the  benefit  of  the  territory  embraced  in 
the  places  of  intended  use  designated  in  the 
notice,  so  as  to  enable  persons  at  such  places 
to  compel  the  furnishing  of  water  to  them ;  the 
dedication  being  manifested  by  the  actual  tak- 
ing of  water  to  a  place  and  selling  it. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  8;  Dec.  Dig.  g 
16.»] 

4.  Watebs   and    Wateb   Coubbes    (|    2S*)— 

RiPABlAN   RiOBTB. 

The  reason  that  there  can  be  no  nroperty 
in  the  corpus  of  the  water  of  a  nonnavigable 
stream  is,  not  because  it  is  dedicated  to  the 
public,  but  because  there  can  be  no  possession 
of  running  water  so  as  to  give  ownership;  an 
appropriation  of  water,  under  Civ.  Code,  gg 
1410-1422,  permitting  a  right  to  the  use  of 
running  water  to  t>e  acquired  by  appropriation 
in  the  manner  and  for  the  purpose  provided, 
only  granting  the  riparian  rights  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  gg  l6,  18 ;   Dec.  Dig. 

i  23.»] 

6.  Watkbs   and    Wateb    Coubses    (g   40*>— 

RiPABIAN  RiaHTB— NONNAVIOABLB   STBBAJC. 

The  waters  of  a  nonnavigable  stream  are 
not  public  but  private  property,  so  far  as  there 
is  any  property  interest  in  them,  and  not  pri- 
marily subject  to  public  use,  being  a  part  of 
the  riparian  rights,  and  do  not  by  transfer  by 
the  riparian  owner  become  impressed  with  any 
public  use. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  82;  Dec.  Dig.  g 
40.»] 

6.  Watebs  and  Wateb  Coubses  (g  202*)— 
Harmless  Ebrob. 

If  complainants  have  no  right  to  have  wa- 
ter furnished  to  them  by  a  water  supply  com- 
pany, the  dismissal  of  proceedings  filed  with  the 
state  Railroad  Commission  to  compel  the  fur- 
nishing of  water  is  harmless  to  complainants. 


irrespective  of  the  powers  of  the  Commission 
to  determine  whether  it  will  entertain  a  com- 
plaint presented  to  it 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  i276;  Dea  Dig.  g 
202.*J 

On  Rehearing. 

7.  Watcbs  and  Wateb  CoinuBS  (i  4*)— Bk- 

tboactivk  Statutes. 

Act  April  8,  1911  (St  1911,  p.  821), 
amending  Civ.  (Jode,  g  1410,  providing  that  the 
right  to  use  running  water  in  a  stream  may  be 
acquired  by  an  appropriation,  by  prefacing  it 
with  a  declaration  that  the  use  of  all  water 
within  the  state  is  the  property  of  the  people 
of  the  state,  is  not  retroactive,  and  would  not 
divest  rights  already  vested  when  the  amend- 
ment was  enacted. 

W!Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  1;    Dec.  Dig.   g 
4.*] 

8.  Watebs  and  Watbb  Coubses  (g  4*)— Ripa- 
BiAN  RiQHTs— Effect  of  Statutes. 

Civ.  Code,  g  1410,  as  amended  April  8, 
1911  (St  1911,  p.  821),  so  as  to  provide  that 
the  use  of  all  water  within  the  state  is  the 
property  of  the  people  of  the  state,  but  that 
the  right  to  use  running  water  may  be  acquired 
by  appropriation,  would  not  aSect  the  rights 
of  riparian  owners  or  any  person  claiming  un- 
der them,  or  rights  previously  acquired  from 
riparian  owners  by  prescription,  or  acquired 
from  the  state  prior  thereto  by  appropriation 
under  the  Code. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  1;  Dec  Dig.  f 
^  J 

In  Bank.  Proceeding  by  Tyndale  Palmer 
and  others  against  the  Railroad  Commission 
of  the  State  of  California  and  another,  to  re- 
view an  order  of  the  Railroad  Commission 
dismissing  the  complaint    Order  affirmed. 

Tyndale  Palmer,  of  San  Diego,  for  peUtion- 
ers.  W.  R.  Andrews,  City  Atty.,  of  San 
Diego,  for  Intervener.  Max  Tbelen  and 
Douglas  Brookman,  both  of  San  Francisco 
(John  M.  Bshleman,  of  El  Centre,  of  counsel), 
for  respondent  Harry  L.  Titus,  of  San  Die- 
go, R,  G.  DUwortb,  of  (Doronado,  and  H.  B. 
Doollttle,  of  San  Diego,  for  Southern  Califor- 
nia Mountain  Water  do. 

SHAW,  J.  This  Is  a  proceeding  under  sec- 
tion 67  of  the  PubUc  Utilities  Act  (Stats.  Ex. 
Sess.  1911,  p.  56)  to  review  an  order  of  the 
Railroad  Commission  dismissing  a  complaint 
which  the  x)etltioner8  filed  and  presented  to 
the  Commission. 

In  their  complaint  the  plaintiffs  alleged 
that  said  water  company  was  engaged  in  the 
business  of  distributing  and  selling  water  for 
public  use  for  irrigation,  domestic,  and  other 
puriKJses  in  San  Diego  county;  that  it  has  in 
its  possession  and  control  large  quantities  of 
water  appropriated  to  said  use;  that  it  ol>- 
talued  said  water  by  virtue  of  notices  of 
appropriation,  posted  as  provided  in  the  Civil 
Code,  in  which  the  Otay  Valley  was  desig- 
nated as  one  of  the  places  of  Intended  u.se; 
that  the  several  plaintiffs  own  lauds  In  the 
Otay  Valley  below  the  level  of  the  pipe  lines 


*For  other  easaa  see  same  topic  and  aeetton  NVMBBR  In  Dec  Dig.  k  Am.  Dig.  Key-No.  Series  *  Rep'r  Indszea 
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of  said  company  and  within  one  mile  thereof; 
that  their  lands  require  irrigation;  that  they 
desire  to  obtain  water  from  said  company 
for  that  and  other  beneficial  purposes  to  be 
used  on  their  said  lands;  that  they  have  de- 
manded the  same  from  said  company,  offering 
to  pay  the  established  water  rate  therefor, 
but  that  the  company  refused  to  let  them 
have  any  water,  except  on  condition  tliat 
they  first  deposit  the  cost  of  connecting  the 
company's  pipes  with  their  lands.  They  fur- 
ther averred  that  they  believed  that  they- 
were  legally  entitled  to  receive  from  said 
company  a  portion  of  said  water.  They 
asked  the  Commission  to  fix  a  just  rate  of 
charges  for  such  water,  to  order  the  company 
to  supply  water  to  them  and  others  entitled 
thereto  at  such  rates,  to  direct  it  to  discon- 
tinue making  any  charge  to  consumers  for 
connecting  lines  or  for  meters,  and  to  forbid 
the  company  from  charging  a  different  rate 
for  domestic  use  where  water  was  also  fur- 
nished to  the  same  land  for  irrigation. 

Upon  the  hearing  it  was  agreed  that  the 
Commission  should  first  ascertain  and  deter- 
mine whether  or  not  the  plaintiffs  had  the 
right  to  receive  from  the  company  the  water 
they  claimed.  The  principal  dispute  and  the 
only  matter  of  Importance  was  the  claim  of 
the  plaintiffs  to  receive  water  from  the  com- 
pany for  irrigation.  Some  three  or  four  of 
them  were  and  still  are  receiving  water  from 
the  company  for  domestic  use,  but,  as  we 
understand  the  record,  the  Commission  found 
that  they  were  still  entitled  to  receive  the 
water  for  that  purpose,  and  so  declared.  The 
grievances  relating  to  that  use  were  not 
deemed  of  sufficient  importance  to  Justify  an 
inquiry  at  that  time  by  the  Commission,  and 
it  did  not  decide  that  no  such  right  thereto 
existed.  Upon  the  claim  that  the  plaintlffB 
were  entitled  to  water  for  irrigation,  the 
Commission,  upon  the  evidence,  determined 
that  they  did  not  have  such  right,  and  there- 
upon and  for  that  reason  refused  to  proceed 
with  the  application  and  dismissed  the  com- 
plaint 

We  need  not  determine  here  whether  or  not 
the  Commission  has  judicial  power  authoriz- 
ing it,  in  the  course  of  its  duties  and  for  the 
purpose  of  determining  whether  or  not  it  will 
entertain  a  complaint  presented  to  it,  to  make 
an  adjudication  of  the  right  of  the  complain- 
ants to  the  water  service  of  which  they  ask 
regulation,  or  that  the  decision  in  this  case 
is  such  an  adjudication.  If  it  api>ears  upon 
the  showing  made  to  the  Commission  and  be- 
fore this  court  tliat  they  had  no  such  right 
thereto,  the  action  of  the  Commission  in  dis- 
missing the  proceeding  should  be  sustained, 
regardless  of  the  extent  of  the  judicial  power 
it  may  have. 

[1,2]  The  Commission  is  not  bound  to  In- 
vestigate alleged  abuses  and  make  and  en- 
force regulations  for  the  conduct  of  a  public 
utility  at  the  instance  of  persons  who  have 
no  interest  la  the  service.    If  It  wrongfully 


refuses  to  do  so,  the  rehiedy  of  the  aggrieved 
party  would  be  mandamus,  not  certiorari. 
Mandamus  is  allowed  by  section  67  of  the 
PubUc  Utilities  Act,  for  such  refusal.  We 
are  of  the  opinion  that  the  complainants,  up- 
on the  showing  made,  have  no  right  to  receive 
water  for  irrigation  of  their  lands.  It  may  be 
that  they  still  retain  the  right  to  an  adjudi- 
cation by  a  competent  court,  notwithstanding 
the  decision  of  the  Commission  and  of  this 
court  in  this  proceeding. 

[3]  The  sole  ground  upon  which  they  claim 
the  right  to  a  share  of  the  water  for  such  ir- 
rigation Is  that  their  lands  are  included  in 
the  places  designated  in  the  notices  of  appro- 
priation posted  by  the  company  as  the  'places 
of  intended  use"  of  the  water  claimed  In  such 
notices.  The  theory  of  the  plaintlCCs  is  that 
this  designation  of  places  of  intended  use  con- 
stituted a  dedication  of  the  waters  claimed  in 
the  notice  to  public  use  for  the  benefit  of  all 
the  territory  embraced  in  the  designated  plac- 
es, and  that,  when  water  was  thereafter  di- 
verted in  pursuance  of  the  notices,  the  per- 
sons owning  lands  within  any  of  ttie  places 
named  have  the  right  to  demand  a  propor- 
tional share  of  such  water  for  use  upon  sndt 
land.  In  this  connection,  plaintiffs  argne  that 
the  waters  flowing  In  nonnavigable  streams  In 
this  state  are  by  law  deemed  "public  waters." 
devoted  to  public  use  for  the  benefit  of  the 
lands,  whether  contiguous  or  not,  to*  wbldi 
they  can  conveniently  be  conducted  by  artifi- 
cial means;  that  it  was  perceived  by  the  Leg- 
islature that  in  many  places  the  supply  of 
water  would  be  far  too  small  to  serve  the  en- 
tire accessible  area,  and  that  some  method 
must  be  devised  of  determining  the  limits  to 
which  the  dedication  should  extend;  that  for 
this  purpose  the  provision  was  made  in  the 
Civil  Code,  requiring  the  person  claiming  the 
water  and  posting  the  notice  to  designate  the 
place  of  use;  and  that  it  was  intended  that 
thereby  the  right  to  the  supply  should  be  di- 
vested from  the  general  area  of  lands  accessi- 
ble to  the  supply  and  vested  exclusively  in 
the  places  designated. 

The  theory  that  the  water  of  a  nonnavigable 
stream  in  this  state  Is  in  some  sense  "public 
water"  has  been  advanced  before.  It  Iiaa 
been  claimed  that  a  diversion  of  water  under 
the  provisions  of  the  Civil  Code  (sections  1410 
to  1422)  constitutes  a  grant  of  the  water  by 
the  state  to  the  appropriator.  The  idea  may 
have  arisen  from  the  statement  soxnetiines 
made  in  the  decisions  that  the  riparian  owner 
has  no  right  in  the  corpus  of  the  water  (Ekldj 
V.  Simpson,  3  CaL  252,  58  Am.  Dec.  40S),  and 
that  running  water  cannot  be  made  the  snb- 
ject  of  private  ownership;  that  the  right  to 
use  the  water  of  a  stream  "carries  no  specific 
property  in  the  water  itself"  (Kldd  v.  Laird, 
15  Cal.  179,  76  Am.  Dec.  472).  This  is  far 
from  saying  that  the  property  in  the  water  is 
vested  in  the  public,  either  for  goieral  use, 
or  as  property  of  the  state.  The  doctrine 
that  it  is  public  water,  or  that  it  belongs  to 
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the  state  because  it  Is  not  capable  of  lAriTate 
ownership,  has  no  support  in  the  statutes  of 
the  state  or  Ib  any  decision  of  this  court 

[4]  The  true  reason  for  the  rule  that  there 
can  be  no  property  in  the  corpus  of  the  water 
running  in  a  stream  Is  not  that  it  is  dedicated 
to  the  public,  but  because  of  the  fact  that  so 
long  as  It  continues  to  run  there  cannot  be 
that  possession  of  it  which  is  essential  to 
ownership.  It  is  in  this  leapect  similar  to 
the  air,  which  cannot  be  said  to  be  possessed 
or  owned  by  any  person  unless  It  is  confined 
within  ImperTlous  walls.  One  may  have  the 
right  to  take  water  from  the  stream,  even  the 
ezcluslTe  right  to  do  so,  but  in  that  case  he 
does  not  have  the  right  to  a  specific  partlde 
of  water  untU  he  has  taken  it  from  the 
stream  and  reduced  It  to  possession.  It  then 
ceases  to  be  a  part  of  the  stream.  Such  right 
to  the  water  of  running  streams  as  there  is 
under  the  law  is  vested  entirely  in  the  several 
riparian  owners  along  its  course.  It  is  sub- 
ject to  the  common  use  of  all  riparian  own- 
ers, but  neither  has  a  specific  property  in  any 
part  of  the  water  while  it  remains  running  In 
the  stream.  The  United  States,  with  respect 
to  the  lands  which  it  owns  in  this  state,  is  a 
riparian  proprietor  as  to  the  streams  running 
through  such  lands.  It  is  only  by  virtue  of 
that  fact  that  it  has  any  right  or  power  of  dis- 
position over  the  waters  thereof.  And  its 
right  and  power  In  that  respect  is  no  greater 
and  no  less  than  that  of  any  other  riparian 
proprietor.  By  the  act  of  July  26, 1866  (chap- 
ter 262, 14  U.  S.  Stats.  251),  the  United  States 
consented  that  private  persons  might  acquire 
rights  to  water  flowing  in  streams  through 
Its  lands  by  taking  trassession  thereof;  that 
is,  by  diverting  the  same,  in  such  manner  as 
should  be  provided  by  the  laws  of  the  i)artic- 
nlar  state.  Where  such  diverston  liad  not 
been  made,  a  grant  of  its  lands  by  the  United 
States  to  a  private  person,  without  reserva- 
tion, would  carry  with  it  the  riparian  rights 
pertaining  to  that  land  in  streams  flowing 
through  it,  in  the  same  manner  as  in  the  case 
of  a  grant  of  land  by  a  private  owner.  So, 
also,  the  state,  with  respect  to  the  lands  it 
owns  which  are  not  devoted  to  a  specific  public 
use,  is  in  the  same  category  as  any  other 
landowner.  It  has  riparian  rights,  vrith  re- 
spect to  such  land  in  the  streams  running 
over  it,  which  its  grant  carries  to  the  grantee. 
The  provisions  of  the  Civil  Code  above  men- 
tioned have  the  effect  of  a  declaration  by  the 
state  that  any  person  who  may  divert  water 
from  a  stream  in  pursuance  of  those  provi- 
sions will  thereby  obtain  a  right  in  the 
stream  paramount  to  the  riparian  rights 
which  the  state  may  have  therein  by  virtue  of 
the  fact  that  the  stream  may  run  over  lands 
then  belonging  to  the  state.  To  that  extent  it 
operates  as  a  grant  from  the  state,  but  this  is 
only  because  the  state  had  the  riparian  right, 
and  not  because  the  water  was  in  any  sense 
public  water  devoted  to  public  use. 
These  questions  received  elaborate  treat- 


ment in  tno  leading  case  of  Lux  r.  Haggin, 
69  CaL  255,  4  Pac.  919,  10  Pac.  674.  On  page 
390  of  69  CaU  page  763  of  10  Paa,  the  funda- 
mental principle  is  thus  stated:  '^he  right 
of  the  riparian  proprietor  to  the  flow  of  the 
stream  is  inseparably  annexed  to  the  soil, 
and  passes  with  it,  not  as  an  easement  or  ap- 
purtenance, but  as  part  and  parcel  of  it" 
If  tlUs  be  true,  then  the  right  to  the  water  la 
no  more  public  than  the  right  to  the  land. 
As  to  the  title  of  the  United  States,  it  is 
said  on  page  336  of  69  Cal.,  page  719  of  10 
Pac:  "The  lands  of  the  United  States  (not 
reserved  or  purchased  for  fortifications,  etc.) 
are  held,  since  the  admission  of  the  state  in- 
to the  Union,  as  are  held  the  lands  of  pri- 
vate persons,  with  the  exception  that  they 
are  not  taxable."  It  is  further  shown  that 
even  if  it  be  conceded  that  prior  to  the  ces- 
sion from  Mexico  the  government  of  that 
country  possessed  a  title  to  the  waters,  or  u 
IMwer  over  them,  which  was  in  some  respects 
public  in  its  nature,  a  point  not  decided,  nev- 
ertheless this  title  passed  to  the  United 
States  by  the  cession  fron]  Mexico,  and  after- 
wards, by  the  admission  to  the  Union,  passed 
from  the  United  States  to  the  state  of  Cali- 
fornia, and  that  the  act  of  April  18,  1880, 
adopting  the  common  law  as  the  law  of  this 
state,  "should  now  be  held  to  have  operated 
(at  least  from  the  admission  Into  the  Union) 
a  transfer  or  surrender  to  all  riparian  propri- 
etors, of  the  property  of  the  state,  if  any 
she  had,  in  innavigable  streams  and  the  soils 
below  them."  69  Cal.  338,  10  Pac.  721.  The 
riparian  owners  here  referred  to  were  the 
United  States,  the  state  Itself  with  regard  to 
school  lands  end  other  lands  received  from 
the  United  States,  and  the  then  existing  pur- 
chasers from  either  of  them.  It  also  declares 
(69  Cal.  372,  10  Pac.  741):  "As  we  have  seen, 
one  who,  since  the  acts  of  Congress  of  1866 
and  1870,  receives  a  grant  of  a  portion  of  the 
public  lands  of  the  United  States,  without 
special  or  implied  reservations,  takes  subject 
only  to  appropriations  of  water  made  or  ini- 
tiated prior  to  the  grant."  Referring  to  the 
effect  of  an  appropriation  with  respect  to 
state  lands,  it  is  said  (69  Cal.  374,  10  Paa 
743):  "The  state  had  granted  the  waters  run- 
ning to  its  own  lands  by  authorizing  the  di- 
version of  waters  from  its  lands  (referring  to 
the  Civil  Code  provisions),  and  doubtless 
such  grantees  acquire  the  state  property  In 
the  waters  whenever  the  state  has  a  property 
in  the  waters  at  the  time  of  the  grant"  The 
case  then  proceeds  to  state  the  reasons  for 
the  adoption  of  these  provisions  of  the  Code. 
Aa  these  seem  now  to  be  misunderstood  by 
many,  it  may  be  well  to  again  state  the  con- 
ditions whidi  led  to  the  enactment  and  the 
purpose  sought  to  be  attained. 

At  the  time  of  the  admission  of  Olifomia 
to  the  Union,  and  for  many  years  afterwards, 
the  lands  embraced  witUn  its  limits,  except- 
ing the  Mexican  grants,  which  were  located 
mainly  In  the  valleys,  were,  for  the  most 
part,  the  property  of  either  the  United  States 
Digitized  by  V^OOQ IC 


1000 


138  PACIFIC  BBPOBTffiB 


(CaL 


or  of  the  state.  There  was  urgent  need  for 
the  use  of  the  waters  of  the  streams,  espe- 
cJally  In  the  mining  operations  which  then 
constituted  the  main  resource  of  the  state. 
There  were  no'  laws  provided  whereby  the 
light  to  divert  and  use  these  waters  could 
Le  acquired  from  the  state  or  from  the  Unit- 
ed States.  Both  sovereignties,  however,  per- 
mitted such  diversion  by  any  one  who  could 
put  the  water  to  beneficial  use.  Diversions 
were  accordingly  made,  and  immediately 
there  began  to  arise  disputes  relating  to  in- 
terfering diversions  from  the  same  stream, 
which  speedily  found  their  way  Into  the 
courts,  and  It  became  necessary  to  ascertain 
the  rules  of  law  by  which  claims  of  that  kind 
were  governed.  An  analogy  was  found  In 
the  rules  of  the  common  law  relating  to  con- 
troversies over  the  possession  of  land  be- 
tween persons  who  had  no  title  thereto  and 
in  which  the  real  owner  did  not  interfere  or 
Intervene.  See  Eatz  v.  Walklnshaw,  141 
CaL  135,  TO  Pac.  663,  74  Pac  766,  64  L.  K.  A. 
236,  99  Am.  St.  Bep.  35.  It  was  held  that, 
since  the  real  owner  of  the  water  rights  (that 
is,  the  United  States  or  the  state)  permitted 
these  diversions  and  was  not  in  court  to  as- 
sert its  rights  or  to  be  bound  by  the  decision, 
the  matter  between  the  persons  litigating 
was  to  be  decided  according  to  the  rules  of 
law  in  regard  to  priority  of  possession  of 
land.  The  diversion  of  the  water  was  declar- 
ed to  be  the  equivalent  of  possession,  and  the 
doctrine  was  laid  down  that  he  who  was  first 
in  time  was  first  In  right  But  it  soon  ap- 
peared that  valuable  rights  were  involved 
before  there  was  or  could  be  an  actual  di- 
version. The  maldng  of  a  dam  was  neces- 
sary before  water  could  be  talien,  and  this 
frequently  required  considerable  time  and  the 
expenditure  of  large  sums  of  money.  It  was 
necessary  to  define  the  rights  which  accrued 
from  the  labor  and  expense  of  constructing 
the  diversion  worlu,  with  respect  to  different 
works  begun  about  the  same  time  and  before 
any  actual  diversion  by  either  claimant.  To 
meet  this  condition,  the  courts  held  that  the 
person  who  first  began  the  construction  of 
such  works,  and  did  so  In  such  manner  that 
his  intent  to  divert  water  thereby  was  mani- 
fest, was  entitled  to  priority  in  the  diversion 
subsequently  made  by  him,  provided  he  act- 
ed in  good  faith  and  prosecuted  the  work 
with  reasonable  diligence.  The  cases  stating 
this  doctrine  are  dted  in  Inyo  C.  W.  Co.  t. 
Jess,  161  Cal.  519,  119  Pac.  934.  Difficult 
questions  of  fact  would  also  arise  with  re- 
spect to  the  actual  dates  of  the  beginning  of 
work  on  the  conflicting  claims,  questions 
which  would  generally  have  to  be  determined 
after  the  lapse  of  years  and  when  the  dates 
could  not  be  satisfactorily  ascertained.  And 
it  was  also  found  that  frequently  a  person  in- 
tending to  divert  water  would  be  put  to  great 
expense  In  the  mere  preparation  necessary  to 
begin  the  work  and  before  any  actual  and 
visible  operations  upon  the  stream  Itself 
could  be  initiated.     The  prorislons  of  the 


GlTil  Code,  particularly  section  1416,  requir- 
ing the  posting  of  a  notice,  section  1416,  al- 
lowing  60  days  within  which  to  begin  the 
"excavation  or  construction  of  the  works," 
and  section  1418,  declaring  that  upon  com- 
pliance with  the  Code  the  claimant's  right 
would  relate  back  to  the  time  of  the  posting 
of  the  notice,  were  made  to  remedy  and  re- 
move the  practical  difficulties  which  previ- 
ously existed  In  adjudicating  the  rights  of 
hostile  claimants  under  these  circumstances. 
Inyo  C.  W.  Co.  v.  Jess,  supra.  There  is  ab- 
solutely notiiing  in  this  statute  to  Indicate 
that  the  Legislature  supposed  that  the  appro- 
priation made  in  pursuance  thereof  was  in 
the  nature  of  a  grant  by  the  state  of  any 
property  of  the  state  In  the  water  of  the 
stream  from  which  the  diversion  was  to  be 
made,  as  stated  in  Lux  v.  Haggln,  supra, 
the  statute  was  a  consent  by  the  state  to  the 
taking  of  the  water  so  far  as  it  infringed  up- 
on the  riparian  rights  of  the  state  by  virtue 
of  any  lands  which  it  might  own  situated  up- 
on the  stream,  and  to  that  extent  It  operated 
as  a  grant.  But  that  was  a  grant  of  a  right 
which  was  private  In  Its  nature,  a  right  per- 
taining to  the  particular  tracts  of  land  own- 
ed by  the  state  and  held  by  the  state  only 
because  of  such  ownership.  It  was  not  a 
general  right  to  the  waters  of  the  stream  as 
a  whole.  And  unless  it  happened  that  the 
state  owned  land  upon  the  stream  at  the 
time  of  the  diversion,  a  condition  which  in 
fact  seldom  occurred,  the  state  would  part 
with  no  right  whatever  by  the  appropriation. 
As  we  have  seen,  there  was  no  existing  pub- 
lic right  in  the  waters  which  the  state  could 
transfer  to  the  appropriator.  The  whole  pur- 
pose of  the  statute  was  to  provide  evidence 
whereby  parties  claiming  under  hostile  di- 
versions could  establish  their  respective  prl; 
orlties  and  corresponding  rigbtis  to  the  wa- 
ter and  avoid  the  former  difficulties  in  estab- 
lishing the  precise  date  of  the  Inception  of 
their  respective  enterprises.  Inyo,  etc.,  Co. 
V.  Jess,  supra,  161  Cal.  page  520,  119  Pac. 
934. 

The  appropriator  under  the  Code  obtains 
no  title  at  all  by  his  appropriation,  as  against 
any  one  except  the  state  and  the  United 
States.  Such  right  as  he  obtaltis  from 
these  he  receives  because  of  the  fact  that, 
by  the  law  of  1866  and  by  the  provisions 
of  the  Code,  the  United  States  and  the  state, 
respectively,  have  consented  that  he  shall 
thereby  obtain  the  rights  pertaining  to  any 
public  land  over  which  the  stream  may  run, 
and  not  because  of  any  existing  dedication 
of  such  waters  to  puhUc  use,  or  because  of 
the  fact  that  they  are  held  by  the  United 
States  or  by  the  state  for  general  public  use. 
As  against  all  other  persons  then  Interested 
In  the  riparian  lands  or  in  the  water  of  the 
stream,  he  must  acquire  the  right  he  dalms 
In  some  other  way  than  by  the  mere  appro- 
priation to  compliance  with  the  Code,  He 
may  do  so  by  purchase  and  grant  from  such 
other  claimants  and  owners,  or  he  may  do  su 
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by  preecrlptton;  that  is,  by  adverse  use  for 
the  prrlod  of  five  years  without  interruption 
by  the  real  owner.  The  only  aid  which  his 
appropriation  notice  will  afford  him  in  es- 
tablishing title  by  prescription  against  the 
riparian  owner  is  that  it  may  be  admissible 
as  evidence  tending  to  show  the  date  of  the 
beginning  of  his  hostile  diversion.  In  suits 
against  others  as  mere  approprlators,  it  es- 
tablishes the  date  of  the  Inception  of  his 
right. 

[6]  The  proposition  that  the  waters  of  a 
nonnavigable  stream  are  in  their  nature  pri- 
vate property  and  not  property  primarily  de- 
voted to  public  use  is  not  only  established  by 
authority;  it  is  demonstrable  from  well-es- 
tablished prindples  of  the  law  of  real  prop- 
erty. The  right  to  the  waters  of  a  stream  is 
real  property,  a  part  of  the  realty  of  the 
riparian  'lands  originally,  and  a  part  of  the 
realty  as  an  appurtenance  to  any  other  lands 
to  which  It  may  be  rightfully  taken  when  the 
riparian  rights  have  been  divested  in  favor  of 
the  user  on  nonriparian  land.  This  was  de- 
cided as  early  as  Hill  v.  Newman,  5  Cal.  446, 
63  Am.  Dec.  140,  where  the  court  said:  "The 
right  to  water  must  be  treated  in  this  state 
as  It  has  always '  been  treated,  as  a  right 
running  with  the  land,  and  as  a  corporeal 
privilege  bestowed  upon  the  occupier  or  ap- 
proprlator  of  the  soil,  and,  as  such,  has  none 
of  the  characteristics  of  mere  personalty." 
See,  also.  Lux  v.  Haggln,  69  Cal.  392,  4  Pac. 
919,  10  Pac.  6T4;  Santa  Paula  v.  Peralta,  113 
Cal.  43,  45  Pac  168;  Stanislaus  W.  Co.  v. 
Bachman,  162  Cal.  726,  93  Pac.  858,  15  L.  R. 
A.  (N.  S.)  859;  Shurtleff  v.  Kehrer,  163  Cal. 
26,  124  Pac.  724;  Merrltt  v.  Los  Angeles,  162 
CaL  50,  130  Pa&  1064;  Copeland  v.  Falrvlew, 
etc.,  Co.,  165  Cal.  148,  131  Pac.  121.  Until 
some  change  Is  made  In  natural  conditions, 
there  is  no  existent  right  to  the  water  of 
a  stream,  except  tliat  vested  In  the  riparian 
owners.  They  alone  can  lawfully  have  access 
to  the  stream,  and  therefore  they  only,  In  a 
state  of  nature,  may  lawfully  use  it  or  divert 
It  from  the  stream.  Hence  the  right  to  the 
water  of  flowing  streams  in  this  state,  prior 
to  any  sale  or  disposition  of  lands  by  the 
state  or  by  the  United  States,  was  vested  in 
the  state  or  in  the  United  States,  not  In  their 
resitectlve  govermnental  capacities  as  sover- 
eign and  for  the  common  use  of  the  people, 
but  as  riparian  owners  in  their  respective 
capacities  as  landed  proprietors.  These  rights 
were  and  still  are  strictly  proprietary  and  in 
their  nature  private.  When  land  was  dis- 
posed of  by  either,  the  riparian  water  right 
pertaining  thereto  passed  to  the  purchaser  as 
a  part  of  that  realty.  It  necessarily  re- 
mained a  private  right,  since  the  sale  did  not 
have  the  effect  of  dedicating  it  to  public  use. 
All  these  rights  belong  primarily  to  the  ripa- 
rian owners,  consisting  of  the  United  States, 
the  state,  and  purchasers  from  one  or  the 
other  of  them.  They  cannot  be  divested 
from  these  riparian  owners,  and  have  not 
been  divested  from  them,  except  by   their 


consent,  expressed,  as  by  statute  or  by  actual 
grant  or  contract,  or  implied,  as  by  prescrip- 
tion, or  by  enforced  taking  for  public  use^ 
as  by  condemnation.  It  follows  that  they 
remain  private  property  when  they  pass  to 
purchasers,  and  that,  when  they  pass  from 
the  riparian  owner  to  others  by  prescription, 
grant,  or  consent,  they  do  not  by  that  trans- 
fer become  impressed  with  any  public  use. 
and  it  stlU  remains  true  that  there  must  be 
a  dedication  to  public  use  to  divest  the  pri- 
vate right  They  are  no  more  public  than 
Is  the  land  to  which  they  belonged  and  of 
which  they  formed  a  part. 

Finally,  on  this  point,  the  decisions  In  this 
state  are  to  the  same  effect.  Lux  v.  Haggin 
we  have  already  mentioned.  The  recent  case 
of  Thayer  v.  California  Development  Co.,  164 
Cal.  125, 128  Pac.  21,  states  the  rule  to  be  that 
the  right  obtained  by  an  appropriation  under 
the  Code  is  a  private  right;  that  the  waters 
appropriated  are  not  thereby  appropriated  to 
public  use;  and  that  they  remain  private 
property  until  the  appropriator  dedicates 
them  to  public  use,  wUch  he  may  do  or  not 
at  his  own  pleasure.  The  other  cases  hold- 
ing this  doctrine  directly  or  in  effect  are 
cited  in  that  case. 

The  result  of  these  conclusions  is  that  the 
Southern  California  Mountain  Water  Compa- 
ny did  not  dedicate  the  appropriated  waters 
to  public  use  by  posting  these  notices;  that 
whatever  dedication  it  may  have  made  of 
the  waters  to  public  use  was  made  in  some 
other  manner;  and  <hat  the  territory  to 
which  that  water  Is  dedicated  is  not  necessa- 
rily the  same  as  the  places  of  intended  use 
named  In  the  notices.  That  territory  being 
far  in  excess  of  that  which  the  water  could 
supply,  the  dedication  would  be  manifested 
by  the  act  of  carr.ving  the  water  to  some 
place  and  there'  selling  It  to  those  who  ap- 
ply, or  by  agreeing  to  supply  some  specified 
district  with  the  water.  The  company  has 
not  supplied,  or  agreed  to  supply,  the  plain- 
tiffs with  water  for  irrigation.  The  water 
it  has,  according  to  the  findings  of  the  Com- 
mission, Is  necessary  to  supply  the  inhab- 
itants of  the  city  of  San  Diego. 

[(]  It  follows  that  the  plaintiffs  have  no 
right  to  receive  additiopal  water  from  this 
supply  for  purposes  of  Irrigation  upofa  their 
lands,  and  that  the  order  dismissing  the 
proceeding  Is  not  injurious  to  them. 

The  order  of  dismissal  is  affirmed. 

We  concur:  HENSHAW,  J.;  LORIGAN, 
J.;    MELVIN,  J.;    ANQELLOTTI,  J. 

On  Rehearing. 
PER  CURIAM.  [7]  In  a  petition  for  re- 
hearing the  plaintiffs  Quote  the  opening 
clause  of  the  amendment  of  April  8,  1911  (St. 
1911,  p.  821),  to  secUon  1410  of  the  Civil  Code. 
The  section  formerly  read  as  follows:  "The 
right  to  the  use  of  running  water  flowing 
In  a  river  or  stream,  or  down  a  canyon  or 
ravine,  may  be  acquired  by  appropriation." 
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By  the  amendment  this  was  prefaced  by  tbe 
following  declaration:  "All  water  or  tbe  use 
of  water  within  the  state  of  California  Is  tbe 
property  of  tbe  people  of  tbe  state  of  Cal- 
ifornia." Tbis,  It  is  claimed.  Is  contrary  to 
tbe  doctrine  declared  and  followed  in  the 
opinion  of  this  court  herein.  This  section 
was  not  cited  In  the  briefs  upon  which  tbe 
case  was  submitted.  We  refer  to  it  now  sole- 
ly in  order  to  show  that  it  has  no  application 
to  the  case.  All  tbe  water  rights  which  were 
in  dispute  in  the  case  arose  and  were  ac- 
quired by  and  under  appropriations  made 
long  before  the  passage  of  tbe  amendment 
aforesaid.  It  ought  not  to  be  necessary  to 
remind  any  one  that  a  law  of  this  character 
is  not  retroactive,  or  that  it  cannot  operate 
to  divest  rights  already  vested  at  tbe  time 
it  was  enacted. 

[t]  Tbe  amendment  may  possibly  be  effec- 
tive as  a  dedication  to  general  public  use  of 
any  riparian  rights  which  tbe  state,  at  the 
time  it  was  enacted,  may  still  have  retained 
by  virtue  of  its  ownership  of  l^nds  bordering 
on  a  stream,  rights  in  the  stream  which  it 
would  in  such  cases  have  in  common  with 
owners  of  other  abutting  land.  It  could  not 
affect  the  riparian  rights  of  the  other  owners, 
nor  the  rights  of  any  person  or  corporation 
claiming  under  them,  nor  rights  previously 
acquired  from  riparian  owners  by  prescrip- 
tion, nor  rights  acquired  from  tbe  state  prior 
to  that  time  by  appropriation  under  the 
Code,  in  reliance  upon  tbe  implied  offer  of 
tbe  state  to  allow  it»  riparian  rights  to  be 
acquired  in  that  manner,  as  indicated  in  tbe 
opinion. 

The  petition  for  a  rehearing  is  denied. 

aCT  CaL  216) 

BOMEBO  T.   SNYDEB  et  al.     (L.  A.  3243.) 

(Supreme  Court  of  California.    Feb.  6,  1914.) 

1.  D18MISBA.1.  AND  Nonsuit  (J  61*)— Want  of 

DiUOENCE— POWEB    OF   COUBT. 

Tbe  superior  court  possesses  the  power,  as 
a  court  of  general  jurisdiction,  independent  of 
statute,  to  dismiss  an  action  for  failure  to  pros- 
ecute it  with  reasonable  diligence. 

[Ed.  Note. — For  other  cases,  see  Dismisaal 
and  Nonsuit,  Cent.  Dig.  S  103;  Dec.  Dig.  g 
51.*] 

2.  Dismissal  anu  Nonbttit  (g  45*)— Pbose- 
cuTioN— Dismissal    fob    Want    of   Dili- 

OENCB. 

Code  Civ.  Proc.  |  683,  providing  tliat  the 
court  may  dismiss  any  action  for  want  of  pros- 
ecution, whenever  plaintiff  has  failed  to  bring 
it  to  trial  within  two  years  after  answer  filed, 
and  shall  dismiss  it  after  five  years,  operates 
as  a  legislative  determination  that  a  delay  not 
exceeding  two  years  is  not  unreasonable,  after 
which  the  court  may  dismiss,  and  after  five 
years  a  dismissal  becomes  mandatory. 

[E2d.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Dec.  Dig.  I  46.*] 

3.  Dismissal   and   Nonsuit   (SS   46,    60*)— 
Gbounds— Want  of  Dilioence. 

Code  Civ.  Proc.  ^  581a,  providing  that  an 
action  must  be  dismissed  if  tbe  summons  is 
not  issued,  served,  and  a  return  made  within 
three  years  after  its  commencement,  makes  a 


dismissal  mandatory  after  three  years ;  but  it 
does  not  deprive  the  court  of  its  discretionary 
power  to  dismiss  before  the  expiration  of  three 
years. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit.  Cent  Dig.  {{  140-162 ;  Dec.  Dig. 
Si  46,  60.*f 

4.  Dismissal  and  Nonsuit  ({  00*)— Gbounds 

•—Want  of  Pbosecution. 

Under  Code  Civ.  Proc.  |  683,  providing 
that,  whenever  the  plaintiff  has  failed  to  bring 
an  action  to  trial  within  two  years  after  an- 
swer filed,  tbe  court  may  dismiss  it  for  want 
of  prosecution,  where  a  defendant  served  no- 
tice that  on  a  certain  date  wittiing  two  years 
after  answer  was  filed  it  would  move  for  dis- 
missal, a  dismissal  In  pursuance  thereof  was 
premature,  though  the  motion  was  not  heard 
until  after  two  years,  since  the  situation  exist- 
ing at  the  time  the  motion  was  noticed  con- 
trolled its  determination. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  }{  140-152 ;   Dec.  Dig. 

6.  Dismissal  and  Nonsuit  d  60*)— Want  of 

DlLIGBNCB. 

Code  Civ.  Proc.  {  683,  providing  when  an 

action  may,  and  when  it  must,  be  dismissed  for 
delay  in  bringing  it  to  trial  after  answer  filed, 
does  not  affect  the  general  discretionary  power 
of  the  superior  court  to  dismiss  for  want  of 
diligence  in  cases  where  an  answer  has  not 
been  filed  by  the  defendant  asking  for  dismissal. 
[Ed.  Note. — For  other  cases,  see  Dismissal 
and  NonsuU,  Cent  Dig.  §{  140-152 ;  Dec.  Dig. 
S  60.*] 

6.  Dismissal  and  Nonsuit  ({  60*)— Want  of 
Dilioence. 

A  demurrer  is  not  equivalent  to  an  answer 
within  Code  Civ.  Proc  {  6S3,  providing  that  an 
action  may  be  dismiss^  for  delay  in  bringing 
it  to  trial  for  two  years  after  answer  filed,  and 
the  general  discretionary  power  of  the  superior 
court  to  dismiss  for  want  of  diligence  where  no 
answer  is  on  file  is  not  affected  by  a  demurrer. 
[E^.  Note. — For  other  cases,  see  Dismisaal 
and  Nonsuit  Cent  Dig.  IS  140-162;  Dec.  Dig. 
{  60.*] 

7.  Dismissal  amd  Nonsuit  (J  60*)— Want  of 

DiLIOENCB. 

There  waa  no  abase  of  tbe  court's  discre- 
tion in  dismissing  an  action  as  to  two  defend- 
ants who  bad  filed  no  answer,  where  there  was 
an  unexplained  and  inexcusable  delay  in  bring- 
ing it  to  trial  for  about  two  years  after  it  waa 
started ;  plaintiff  having  changed  her  attorney 
twice  because  of  refusals  to  proceed  with  the 
case. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  U  140-152;  Dec  Dig. 
I  60.*] 

8.  Dismissal  and  Nonsuit  (|  60*)— Want  of 

DiLIOBNCB. 

The  neglect  of  plaintiff's  attorneys  in  pros- 
ecuting the  action  was  imputable  to  her,  af- 
fording  sufficient  grounds   for  dismissal. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  {{  140-152;  Dec  Dig. 
g  60.*] 

In  Bank.  Appeal  from  Superior  Court  Los 
Angeles  County ;   Frank  G.  Flnlayson,  Judge. 

Action  by  NaUvldad  Bomero  against  Fer- 
dinand Snyder,  C.  Leonardt,  and  tbe  Metro- 
politan Contracting  Company.  From  a  judg- 
ment of  dismissal  for  want  of  diligence  In 
prosecuting  tbe  action,  plaintiff  appeals.  Af- 
firmed as  to  tbe  defendants  Snyder  and  Leon- 


•For  other 


(•e  sam*  topic  and  secUoo  NUMBER  in  Dae  Die  Jk  Am.  Dig.  Kej-Mo.  Series  &  Rep'r  Indexv 

Digitized  by  V^OOQ IC 


CaL) 


BOM£RO  r.  iSNYOBB 


lOOS 


ardt,  and  reversed  as  to  tbe  defendant  Met- 
ropolitan Contracting  Company. 

O.  A.  Stice,  of  Los  Angeles,  for  appellant 
Wellborn  &  Wellborn,  Seward  A.  Simons, 
tind  Leonard  B.  Slosson,  all  of  Los  Angeles, 
for  respondents. 

SHAW,  J.  The  plaintiff  appeals  from  a 
Judgment  dismissing  ber  action  because  of 
ber  failore  to  prosecute  tbe  same  with  due 
diligence. 

[1]  It  is  settled  by  numerous  decisions  in 
this  state  that  the  superior  court,  without 
the  aid  of  statutory. authority,  has  power  to 
dismiss  an  action  because  of  the  failure  of 
the  plaintiff  to  prosecute  it  with  reasonable 
diligence.  The  doctrine  is  based  upon  the  the- 
ory that  courts  of  general  Jurisdiction  possess 
this  power.  The  most  elaborate  discussion  of 
the  question  is  in  People  v.  Jefferds,  126  Cal. 
296,  58  Pac.  704.  That  case  has  beeu  approved 
on  this  point  in  Witter  v.  Phelps,  16S  Cal.  656. 
126  Pac.  693;  San  Jose  Land  Co.  v.  Allen,  129 
CaL  250,  61  Paa  1083;  Martin  v.  San  Fran- 
cisco, 131  Cal.  576,  63  Pac.  913;  Mo  wry  v. 
Welsenbom,  137  Cal.  118,  69  Pac.  971;  Fer- 
ris V.  Wood,  144  Cal.  428,  77  Pac.  1037; 
Marks  v.  Keenan,  148  Oal.  161,  82  Pac  772; 
and  Gray  t.  Times-Mirror  Co.,  11  Cal.  App. 
160,  104  Pac.  481.  The  same  doctrine  had 
been  declared  in  many  previous  decisions. 
Orlgsby  ▼.  Napa  Co.,  36  Cal.  585,  95  Am. 
Dec.  213;  Simmons  v.  Keller,  50  Cal.  38; 
Cowell  V.  Stuart,  69  CaL  625,  11  Pac.  57; 
Kubll  V.  Hawkett,  89  Cal.  642,  27  Pac  57; 
Krelss  v.  HotaUng,  90  Cal.  384,  33  Pac.  1125; 
Hassey  v.  Homestead  Ass'n,  102  Cal.  614,  36 
Pac.  94S;  Bank  v.  Nason,  116  Cal.  628,  47 
Pac  505;  McLaughlin  y.  Clausen,  116  Cal. 
489,  48  Pac  487;  Stanley  ▼.  GiUen,  110  Cal. 
178,  61  Pac  183. 

[2]  Tbe  appellant  claims  that  section  583 
of  the  Code  of  Civil  Procedure,  a  new  section 
added  thereto  in  1906,  deprives  the  court  of 
power  to  dismiss  an  action  for  neglect  of  the 
plaintiff  to  prosecute  the  same,  in  cases 
where  an  answer  has  been  filed,  unless  the 
plaintiff  falls  to  bring  tbe  action  to  trial 
within  two  years  after  the  filing  of  the  an- 
swer. Section  583  reads  as  follows:  "The 
court  may  in  its  discretion  dismiss  any  ac- 
tion for  want  of  prosecution  on  motion  of  the 
defendant  and  after  due  notice  to  the  plain- 
tiff, whenever  plaintiff  has  faUed  for  two 
years  after  answer  filed  to  bring  such  action 
to  trial.  Any  action  heretofore  or  hereafter 
commenced  shall  be  dismissed  by'  the  court 
in  which  the  same  shall  have  been  commenc- 
ed or  to  which  it  may  be  transferred  on  mo- 
tion of  tbe  defendant,  after  due  notice  to 
plaintiff  or  by  the  court  on  its  own  motion, 
unless  such  action  is  brought  to  trial  within 
five  years  after  the  defendant  has  filed  his 
answer,  except  where  the  parties  have  stip- 
ulated in  writing  that  the  time  may  be  ex- 
tended." 

The  action  was  begun  by  the  filing  of  a 
complaint  on  August  21,  1009,  against  Ferdi- 


nand Snyder,  C.  Leonardt,  and  the  Metropol- 
itan Contracting  Company,  as  defendants. 
On  September  2,  1909,  tbe  contracting  com- 
I>any  filed  a  demurrer  and  answer  to  the 
complaint  Snyder  filed  a  demurrer  to  the 
complaint  on  August  31,  1909,  and  Leonardt 
filed  a  similar  demurrer  on  September  2, 
1909.  These  demurrers  were  continued  from 
time  to  time  until  October  4,  1909,  and  were 
then  stricken  from  th^  court's  calendar. 
Nothing  further  was  done  in  the  casS  by  the 
plaintiff  or  either  of  the  defendants  until  Au- 
gust 1,  1911.  On  that  date  plaintiff  caused 
another  attorney  to  l>e  substituted  for  ber 
former  attorney  in  the  case.  On  August  7, 
1911,  the  new  attorney  filed  an  amended 
complaint.  On  August  14,  1911,  each  defend- 
ant filed  a  demurrer  to  this  amended  com-  • 
plaint  Lek>nardt  and  the  Contracting  Com- 
pany on  August  15,  1911,  each  served  notice 
that  on  August  21,  1911,  they  would,  respec- 
tively, move  to  dismiss  the  action  for  want  of 
diligent  prosecution.  These  motions  were  con- 
tinued, first  to  August  28th  and  then  to  Oc- 
tober 16th.  In  the  meantime,  on  September 
6th,  Snyder  served  a  similar  notice  to  be 
heard  on  October  leth.  On  October  30th 
plaintiff  substituted  another  attorney.  The 
motions  to  dismiss  were  argued  and  submit- 
ted on  December  4,  1911.  It  will  be  observed 
that  at  the  time  the  proceedings  upon  the 
motions  to  dismiss  were  instituted,  two  years 
had  not  elapsed  from  the  time  the  answer 
and  demurrers  to  tbe  original  complaint  were 
filed. 

We  think  the  lai^niage  of  section  583 
supports  tbe  theory  of  tbe  plaintiff  that  in 
cases  where  an  answer  has  been  filed  the 
court  should  not  dismiss  the  action  for  want 
of  prosecution  unless  the  plaintiff  has  de- 
layed for  two  years  thereafter  to  bring  the 
action  on  to  trial.  The  declaration  that  the 
court  in  its  discretion,  may  dismiss  the 
cause  because  of  such  inaction  for  two 
years.  Implies  that  Inaction  of  that  kind  for 
a  shorter  period  will  not  suffice.  Much  more 
is  this  apparent  when  we  consider  the  en- 
tire section.  It  declares  that  after  two 
years  of  such  inaction,  a  dismissal  is  discre- 
tionary, but  that  when  it  is  continued  for 
five  years  the  action  "shall  be  dismissed." 
This  evinces  an  attempt  to  cover  the  entire 
subject  of  dismissals  for  failure  to  bring  an 
action  to  trial  after  answer  filed,  and  to 
fix:  (1)  A  minimum  period  within  which 
mere  delay  is  not  to  be  deemed  sufficient 
cause;  (2)  an  Immediately  ensuing  interval 
of  three  years,  during  which  the  court  in 
its  discretion,  may  adjudge  it  sufficient;  and 
(3)  a  maximum  period  of  five  years,  upon  the 
expiration  of  which,  the  delay  is  declared  to 
be  sufficient  as  a  matter  of  law  and  tbe 
dismissal  is  made  mandatory.  We  do  not 
put  this  upon  tbe  ground  that  it  is  a  restric- 
tion upon  tbe  power  of  the  court  but  upon 
the  ground  that  it  is  a  legislative  determina- 
tion of  tbe  fact  that  a  delay  for  two  yeara^ 
or  less,  in  bringing. tbe  action  to  trial  after 
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answer,  la  not  to  be  regarded  as  nnreason- 
able:  Tills  we  believe  Is  the  trae  meaning 
and  effect  of  tbe  section. 

[3]  It  Is  tme  tbat  In  several  of  the  deci- 
sions above  cited,  It  Is  beld  that  the  provi- 
sion of  subdivision  7  of  section  681,  now 
separately  sectlonlzed  as  581a,  to  the  effect 
that  an  action  must  be  dismissed  If  the  sum- 
mons is  not  issued,  served,  and  a  return 
made  thereon  wltbln  three  years  after  its 
commencement,  does  not  divest  the  court 
of  discretionary  power  to  dismiss  an  action 
for  failure  to  serve  the  summons  or  to  prose- 
cute the  action  diligently,  although  the  time 
is  less  than  tbiee  years  after  the  action  Is 
begun.  Witter  v.  Phelps,  supra;  People  v. 
Jefferds,  supra;  San  Jose,  etc.,  Co.  v.  Allen, 
Supra;  Marks  v.  Ke«ian,  supra;  Stanley  v. 
Oillen,  supra;  Kreiss  T.  HotaUng,  supra. 
These  decisions  declare  that  tbe  provision  in 
question  merely  fixes  a  limit  beyond  which 
the  court's  discretion  ceases  and  a  dismissal 
becomes  mandatory  upon  motion  of  the  op- 
posite party,  and  further  that  it  gives  tbe 
court  the  additional  power  to  dlsmlBS  an  ac- 
tion in  such  a  case  of  Its  own  motion.  No 
minimum  time  Is  spedfled  in  that  section, 
or  anything  to  indicate  that  a  period  of  delay 
less  than  that  which  makes  a  dismissal  man- 
datory would  be  sufficient.  If  the  court,  in  Its 
sound  discretion,  thinks  otherwise.  There 
Is  no  apparent  purpose  therein  to  regulate 
the  exercise  of  the  court's  power,  except  to 
make  it  imperative  that  in  the  specified  con- 
tingency the  action  shall  be  dismissed.  Short 
of  the  mandatory  period,  the  court's  power 
to  dismiss  was  left  unaffected.  Those  de- 
cisions are  inapplicable  to  the  language  of 
section  583. 

[4]  Tbe  situation  existing  at  the  time  the 
motion  was  noticed  is  that  which  controls 
its  determination.  The  result  Is  that  the  dis- 
missal of  the  action  as  to  the  Metropolitan 
Contracting  Company  was  premature,  since 
at  that  time  there  had  been  no  delay  of  two 
years  after  the  answer  of  that  defendant  was 
filed.  It  is  proper  to  say  that  in  the  court 
below  the  fact  that  this  answer  had  been 
filed  was  apparently  not  brought  to  tbe  no- 
tice of  the  court,  and  the  case  was  decided 
upon  the  theory  that  there  had  been  no  an- 
swer filed  by  either  defendant 

[6,  t]  The  other  defendants  had  not  filed 
an  answer.  Section  583  applies  only  to  the 
particular  Instance  of  delay  In  bringing  the 
case  to  trial  after  answer  filed.  The  court, 
as  we  have  seen,  has  general  discretionary 
power,  without  the  aid  of  legislation,  to  dis- 


miss an  action  for  want  of  prosecution.  Ttsia 
power  remains  in  full  force,  affected  only  by 
the  Implied  legislative  determination  of  sec- 
tion 683  that  two  years'  delay  is  not  unrea- 
sonable In  cases  where  an  answer  has  been 
filed.  Where  an  answer  has  not  been  filed, 
the  court's  power  remains,  as  it  was  before, 
limited  only  by  a  sound  discretion.  There  is 
no  force  in  the  argument  of  plaintiff  that  for 
the  purposes  of  this  section  a  demurrer  Is 
deemed  to  have  the  same  effect  as  an  answer. 
We  must  suppose  that  the  Legislature  meant 
exactly  what  the  words  express.  The  rer 
malnlng  question  for  consideration,  there- 
fore, is  whether  or  not  the  court  abused  Its 
discretion  in  making  the  order  dismissing 
the  case  as  to  the  defendants  Snyder  ^d 
Leonardt 

[7, 1]  We  do  not  think  It  can  be  said  th|it 
there  was  an  abuse  of  discretion.  As  above 
shown,  there  was  an  unnecessary,  or,  at  all 
events,  an  entirely  unexplained  and  Inex- 
cusable, delay  for  nearly  two  years  in  pros- 
ecuting the  action,  at  the  time  the  motions 
to  dismiss  were  noticed.  Three  different 
attorneys  were  consecutively  engaged  by  the 
plaintiff  to  conduct  her  case.  It  also  appears 
that  another  attorney  was  at  one  time  con- 
sulted by  her,  and,  after  Investigation,  re- 
fused to  take  charge  of  the  case;  that  the 
cause  of  substitution.  In  each  instance,  was 
tbe  refusal  of  the  attorney  to  go  on  with  the 
case;  and  that  there  was  an  apparent  dis- 
like or  distrust  of  the  case,  or  of  tbe  plain- 
tiff, on  their  part  It  is  true  that  she  spoke 
no  language  except  Spanish,  and  that  with 
tbe  attorneys  first  engaged  her  consultations 
were  through  an  interpreter.  But  the  other 
attorney  who  was  consulted,  and  who  re- 
fused to  take  the  case,  and  the  attorney  who 
filed  the  amended  complaint  on  August  11th, 
were  able  to  speak  Spanish.  It  Is  not  shown 
that  she  had  any  difficulty  In  making  any  of 
her  attorneys  understand  her  case.  The 
court  may  have  well  believed  that  the  delay 
was  without  reasonable  excuse.  The  neglect 
of  her  attorneys.  If  the  delay  was  due  to 
them,  is  imputable  to  her  as  her  own  neglect 
Smith  V.  Tunstead,  56  Cal.  175;  Nicol  t. 
San  rrancUco,  130  Cal.  288,  62  Pac.  513. 

The  judgment  is  afilrmed  as  to  the  defend- 
ants Snyder  and  Leonardt  and  reversed  as 
to  the  defendant  Metropolitan  Contracting 
Company. 

We  concur:  SLOSS,  X;  LOEIGAN,  J.; 
MBLVIN,  J.;  HBN8HAW,  J.;  ANGBILLOT- 
TI,  J. 
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BBOWN  et  aL  t.  PACIFIC  ELECTRIC  ET. 

CO.    (L.  A.  S064.) 

(Sopreme  Court  of  California.    Feb.  4,  1914.) 

Stsbkt  RailbOads  (1 114*)— Ikjtbies  to  Peb- 

80N   ON    TbaCK— BVIDENCK  —  CONTKIBirrOBT 

Nboliobncb. 

Eridence,  in  an  action  for  tlie  death  of 
plaintiff's  father  by  being  struck  by  defendant's 
fnterurban  car,  held  to  sustain  a  findinK  that 
decedent  was  guilty  of  contributory  negligence 
••  a  matter  of  law. 

[Ed.  Kote.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  fi  238-250;  Dec.  Dig.  i 
114.*] 

In  Bank.  Appeal  from  Superior  Conrt,.  Ixm 
Aogeles  County ;   Oeorge  B.  Oburch,  Judge. 

Action  by  Kate  Brown  and  another  against 
the  Pacific  Ellectrlo  Railway  Company.  From 
a  judgment  of  nonsuit  and  an  order  denying 
plaintlfrs'  motion  for  a  new  trial,  plaintiffs 
appeal.    Affirmed. 

Charles  Lantz,  W.  J.  Wood,  and  Speiry 
Baker,  all  of  Los  Angeles,  for  appellants,  J. 
W.  McKinley  and  K.  C.  Gortner,  both  of  Los 
Angeles  (W.  R.  Millar,  of  Los  Angeles,  of 
counsel),  for  respondent 

MELVTN,  J.  Plaintiffs,  who  were  the  wife 
and  daughter  of  John  W.  Brown,  sued  to  re- 
cover damages  for  his  death  which  was  caus- 
ed by  one  of  defendant's  electric  cars  operat- 
ed over  a  Une  of  railway  extending  from  Los 
Angeles  to  Long  Beach.  After  the  Introduc- 
tion of  aU  the  evidence  on  behalf  of  plain- 
tiffs, the  defendant  moved  for  a  nonsuit. 
The  motion  was  granted,  and  Judgment  was 
entered  accordingly.  From  this  Judgment 
and  from  an  order  denying  tbelr  motion  for 
a  new  trial,  plaintiffs  appeal. 

John  W.  Brown  was  killed  by  a  car  of  the 
defendant  corporation  at  the  crossing  of  the 
tatter's  tracks  with  Vernon  avenue  in  the  dty 
of  Los  Angeles.  At  that  place  four  tracks 
are  used  by  -the  defendant  Upon  the  two 
inside  tracks  are  oiwrated  the  through  cars 
that  passed  between  Los  Angeles  and  Long 
Beach.  The  local  cars  are  run  upon  the  out- 
side tracks.  Mr.  Brown,  who  resided  east  of 
the  intersection  of  defendant's  tracks  with 
Vernon  avenue,  was  returning  to  his  home 
from  Los  Angeles.  He  had  traveled  upon  a 
south-bound  local  car  and  had  alighted  at 
Vernon  avenue  at  a  point  west  of  defend- 
ant's tracks.  Another  passenger,' Mr.  Adel- 
bert  Campbell,  got  off  the  local  train  at  ap- 
proximately the  same  place.  Both  passen- 
gers resided  east  of  the  tracks  and  would 
necessarily  cross  said  tracks  in  going  to  their 
Homes.  After  the  local  car  which  had  car- 
ried them  to  that  point  bad  proceeded  on 
Its  way,  Mr.  Brown  started  to  cross  the 
tracks.  The  night  was  partiy  cloudy  but 
there  was  no  fog  and  no  moon.  It  was  stip- 
ulated at  the  trial  that  the  tracks  north  of 
Vernon  avenue  were  straight  for  at  least  a 
mile.  The  said  tracks  are  six  or  seven  feet 
apart    At  the  moment  Mr.  Brown  started  to 


cross  the  trades,  a  south-bound  through  car 
with  a  bright  headlight  was  seen  by  Mr. 
Campbell  approaching  at  a  rapid  rate  on 
the  track  Just  east  of  the  one  on  which  the 
car  that  had  brought  him  from  down  town 
had  passed;  that  is,  on  the  second  track  that 
he  would  traverse  In  going  towards  his  home. 
The  story  of  what  followed  may  best  be  told 
in  the  language  of  the  witnesses. 

Witness  Campbell  testified  on  direct  exam- 
ination in  part  as  follows :  "I  saw  Mr.  Brown 
when  he  started  to  cross  the  track.  I  also 
saw  the  car  coming  from  the  north  about 
that  time.  The  Long  Beach  car  coming  from 
the  north  appeared  to  me  to  be  at  about  the 
crossing  known  as  Forty-Second  street,  at 
that  time.  At  that  time  they  had  that  cross- 
ing numbered  Forty-Second  street  It  is  now 
numbered  Fortieth  street  I  have  measured 
the  distance  from  Fortieth  street  down  to 
Vernon  avenue.  It  was  about  seven  or  eight 
poles ;  they  are  100  feet  apart  I  measured 
it  with  a  tape  lln&  I  don't  remember  tbe 
number  of  feet;  but  796  feet  sounds  like  the 
right  number.  The  headlight  on  that  Long 
Beach  car  was  shining  brightly.  It  threw  a 
light  on  Brown  and  myself.  *  •  •  while 
we  were  standing  there,  Mr.  Brown  started 
to  cross  the  track.  He  got  over  on  the  second 
track,  about  the  middle  of  the  second  track, 
the  through  track ;  then  he  faced  the  car  go- 
ing south  (that  Is,  he  faced  up  toward  the 
car);  then  he  turned  around,  and  started 
back  towards  me  a  few  feet ;  and  then  he  ap- 
peared to  turn  around  and  right  down  the 
track  in  the  path  of  the  car.  •  •  •  Q. 
Well,  did  you  notice  his  appearance  there? 
A.  His  appearance  was  apparentiy  normal. 
I  did  not  notice  anything  wrong  with  him." 
Upon  cross-examination  he  said,  among  other 
things:  "When  the  Watts  car  had  proceed- 
ed, we  saw  the  south-bound  Long  Beach  car 
coming  on  track  No.  2.  It  was  about  800  feet 
away  when  I  first  noticed  it  Just  after 
the  Watts  car  had  gone,  Mr.  Brown  started 
to  cross  Vernon  avenue.  Mr.  Brown  walked 
out  until  he  got  somewhere  In  the  vicinity 
of  the  through  track  No.  2,  and  at  that  time 
looked  toward  the  approaching  car.  He  Just 
looked  at  the  car  for  about  an  Instant  and 
then  turned  back  toward  me.  Mr.  Brown  had 
gone  on  an  angle  toward  the  middle  of  the 
street  first  going  toward  the  track,  and, 
when  he  turned  and  came  toward  me,  I  do 
not  know  just  how  far  he  got,  as  I  was 
watching  the  car.  Then  Mr.  Brown  turned 
back  onto  the  track  again.  '  I  think  he  made 
a  sort  of  drde  and  came,  something  like  the 
dotted  line  on  the  sketch,  toward  the  track 
again  (No.  2),  and  his  back  was  partly  to- 
ward the  approaching  car;  he  hurrying  up  a 
little  bit  Mr.  Brown  was  bit  by  the  car 
when  he  got  back  on  the  track,  but  on  a  line 
with  where  I  waa  standing. .  At  that  time  he 
was  hurrying.  I  do  not  know  whether  I 
shouted  to  him  or  not,  as  I  was  excited.  I 
did  not  see  any  other  car  except  the  car 
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that  killed  Mr.  Brown  and  the  Watts  car 
that  we  had  alighted  from.  I  lire  on  the 
east  side  of  the  track  myself,  but  I  did  not 
try  to  cross.  Mr.  Brown's  course  is  about  as 
shown  by  the  dotted  line  on  the  sketch,  from 
the  time  he  left  me  ontU  he  was  struck." 

The  dotted  line  on  the  sketch  Indicates  that 
Mr.  Brown  moved  first  In  a  direction  some- 
what north  of  east  This  would  naturally 
turn  his  face  partly  towards  the  oncoming 
car,  which  was  south-bound  on  the  second 
track.  In  this  direction  he  mo  red  until  he 
reached  the  westerly  side  of  the  track,  then, 
according  to  the  dotted  line,  he  turned  and 
walked  In  a  southwesterly  direction  a  few 
feet  to  a  point  three  or  four  feet  to  the  west 
of  the  track.  While  moving  that  short  dis- 
tance his  back  would  be  partly  turned  toward 
the  approaching  car.  Then  his  course  changed 
to  a  southeasterly  one,  and  for  the  first  time 
he  stepped  upon  the  track  where  he  was  struck 
by  the  car.  In  the  last  movement  he  made 
b^ore  walking  upon  the  track  his  back  was 
partly  turned  toward  the  north  from  whicli 
direction  all  cars  upon  that  track  would  run. 

Andrew  Johnson,  the  motorman  of  the  car 
that  killed  Mr.  Brown,  testified :  "I  saw  the 
two  men  standing  together  along  the  right- 
hand  side  of  the  track,  the  west  side  of  the' 
track;  then  I  saw  Brown  start  across  the 
track.  He  was  running  slowly.  He  was  going 
in  a  way  to  Indicate  that  he  was  dodging, 
trying  to  dodge;  not  parallel  with  the  track 
and  not  straight  across,  just  trying  to  dodge, 
kind  of  sideways,  and  turning  down  somewhat 
in  the  Long  Beach  direction.  When  we  go 
along  I  very  often  see  people  standing  along 
the  track.  I  saw  Mr.  Brown  standing  there; 
but,  whether  he  made  that  movement  or  not,  I 
might  have  seen  him  make  the  movement  and 
I  can't  recall  It,  but  I  saw  him.  When  I 
saw  the  two  standing  there,  and,  as  we  went 
near,  I  gave  two  quick  blasts  of  my  whistle, 
sort  of  called  their  attention  to  the  fact  that 
a  train  was  coming.  It  Is  a  habit  I  have,  and 
do  It  all  the  time.  And  when  I  was  still 
bearing  down  on  the  crossing,  when  I  was 
within  about  a  car  length  of  the  crossing, 
I  saw  him  again,  very  plainly,  because  he 
started  to  run  across  the  track.  We  were 
about  a  car  length  from  the  crossing  at  the 
time  he  started  to  run.  I  was  the  motorman 
on  the  car  going  towards  Long  Beach,  going 
south,  the  motorman  on  the  car  that  s^ck 
Mr.  Brown.  I  only  saw  him  plainly  when 
he  started  to  make  his  second  run  across.  I 
didn't  see  him  make  his  first  move.  I  didn't 
notice  It.  They  were  In  plain  sight  aU  the 
time. .  <:  ♦  :  •  When  the  car  was  within 
about' a;  ear  or  oar  length,  or  probably  a  car 
length  ^^nd  a  half,,  from  the-  Vernoz^  avenue 
crossing,  ;Mr.  Brown  ran  towards  Uie  track. 
He  was  running  toward.  Uig.  .track' the  car 
was  -coming  on,  pot  straight  towards  It,  but 
kind  of  like  dodging;  and  although  the  head- 
light was  very  strong- at  that  distance,  and 
the  whistle  was  blown,-he  didn't -even  turn 


bis  face  towards  the  car.  He  kept  looking  In 
the  direction  he  was  going,  or  running  rath- 
er, and  he  only  got  far  enough  to  get  the 
near  comer  of  the  car.  He  barely  managed 
to  get  to  the  near  corner  of  the  fender." 

Mr.  Campbell  estimated  the  si>eed  of  the 
approaching  car  at  35  miles  an  hour,  and 
there  seems  to  be  no  doubt  that  It  was  going 
at  a  rate  of  speed  far  In  excess  of  eight  miles 
an  hour,  the  maximum  rate  permitted  by 
ordinance  at  that  crossing.  It  was  shown  by 
the  testimony  of  the  witnesses  for  plaintiff, 
however,  that  the  car  was  moving  at  the  usu- 
al rate  of  speed  maintained  by  through  cars 
passing  that  crossing.  It  was  also  proven 
that  Mr.  Brown  had  lived  for  two  or  three 
months  In  that  neighborhood,  and,  as  Mr. 
Page,  manager  of  the  store  In  which  he  was 
employed,  said:  "Mr.  Brown  was  accustomed 
to  come  up  to  town  every  day  on  the  cars. 
I  don't  know  how  he  got  to  town.  He  got  up 
every  day."  While  there  was  no  direct  evi- 
dence that  he  used  this  particular  car  Une  In 
going  from  and  returning  to  his  home.  It  la 
highly  probable,  from  Its  convenient  sitaa- 
tlon,  that  he  did  so. 

Appellants  contend  that,  the  question  of 
contributory  negligence  being  one  for  the  Ju- 
ry unless  the  evidence  shows  without  con- 
tradiction that  the  accident  was  due  solely 
to  the  negligence  of  the  person  who  was  kill- 
ed, the  court  erred  In  granting  the  nonsuit, 
because,  added  to  the  fact  that  defendant's 
car  was  running  at  an  unlawful  rate  of 
speed,  there  was  evidence  that  Mr.  Brown 
was  In  the  sight  of  the  motorman  long  before 
he  tried  to  cross  the  track,  and  that  the  Jury 
should  have  been  permitted  to  pass  upon  the 
question  of  "last  clear  chance."  In  this  be- 
half counsel  cite  such  cases  as  Schneider  v. 
Market  St.  Ry.  Co.,  134  Cal.  48u,  66  Pac. 
734;  Bresee  v.  Los  Angeles  Traction  Co., 
149  Cal.  137,  85  Pac.  152,  5  L.  R.  A.  (N.  S.) 
1059;  Hoff  V.  Los  Angeles  Pac.  Co.,  158  GaL 
601, 112  Pac.  53 ;  Lawyer  v.  Los  Angeles  Pac. 
Co.,  161  Cal.  64,  118  Pac  237.  But  we  think 
that  these  and  many  others  cited  present 
widely  different  facts  from  those  disclosed 
by  the  evidence  In  the  case  at  bar.  All  of 
those  cases  dealt  with  conditions  Involving 
the  exerase  of  judgment  In  going  upon  the 
tracks  In  advance  of  approaching  cars  or 
trains,  and  It  was  held  In  each  case, that  the 
jury  should  be  allowed  to  determine  whether 
or  not  the  mistaken  Idea  of  the  person  in- 
jured or  Idlled  that  he  could  reach  a  place  of 
safety  by  acting  as  he  did  amounted  to  neg- 
ligenee  so  contributing  to  his  injury  or  death 
as  to  preclude  the  recovery  of  damages  from 
the  railway  company.  Here,  however,  Mr. 
Brown  after  approaching  the  track  and  see- 
ing the  oncoming  car  with  Its  brilliant  head- 
light, and  after  turning  back  to  a  place  of 
sf^fety,  and  hearing  the  WArnipg  whistle, 
suddenly,  without  looking,,  without  taking 
any  of  the  commonest  precautious,  rushed  Uk' 
front  of  the  car.  The -mere  fact  that  the 
epeei  of  the  car  was  la-  excess  of.  that-  al•- 
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lowed  by  the  ordinance  did  not  nise  an  In- 
superable barrier  to  the  court's  action  in 
granting  the  nonsuit  Plaintiffs  themselves 
proved  the  long-continued  practice  of  running 
the  "through"  cars  at  that  rate  of  ^)eed. 
Mr.  Brown,  a  resident  of  that  n^horhood, 
must  have  known  of  the  practice.  The  high 
speed  of  the  car  was  apparent  to  any  observ- 
er, and  this,  taken  in  connection  with  the 
knowledge  possessed  by  Mr.  Brown  of  the 
speed  usually  maintained  at  that  place,  was 
sufficient  to  put  him  on  his  guard.  There 
was  no  statement  from  any  witness  that  the 
motorman  applied  the  brakes,  but  the  infer- 
ence to  be  drawn  from  the  facts  that  the  car 
was  stopped  at  a  distance  of  about  200  feet 
below  the  crossing,  and  that  it  was  traveling 
at  the  rate  of  about  35  miles  an  hour  when 
Mr.  Brown  started  to  run  across  the  track, 
is  most  powerfully  In  favor  of  a  conclusion 
that  there  must  have  been  prompt  action  on 
the  part  of  the  motorman. 

While  it  Is  true  that  ordinarily  the  ques- 
tion of  contributory  negligence  must  be  left 
to  the  Jury,  we  think  that  this  is  one  of  the 
cases  wbere  "the  standard  of  conduct  requir- 
ed of  persons  under  given  circumstances  Is 
so  obvious  as  to  be  applicable  to  all  persons 
nnder  such  drcumstances."  Hamlin  v.  Fa* 
dflc  Electric  Co.,  150  Cal.  779,  89  Pac.  1109. 
If  Mr.  Brown  had  taken  the  commonest  pre- 
cautions, the  accident  would  not  have  oc- 
cnrred,  and  we  cannot  say  that  the  court 
erred  In  granting  the  nonsuit  and  in  entering 
Judgment  for  the  defendant. 

The  Judgment  and  order  are  affirmed. 

We  concur:  HENSHAW,  X;  LORIGAN, 
J.;  SHAW,  J.;  ANGELLO*TI,  J.;  SLOSS,  J. 


(56  Colo.  ^^B) 

FEHRINGER  T.  P.  H.  MARTIN  DRUG  CO. 

(Supreme  Court  of  Colorado.     Feb.  2,   1914.) 

1.  JunouENT  (f  685*)— JcDamins  Opkbativx 
AS  Bab. 

To  constitute  an  estoppel  by  a  judgment 
pleaded  as  a  bar  to  a  second  action,  it  must 
appear,  eittier  upon  the  face  of  the  pleadings, 
or  by  extrinsic  evidence,  that  the  precise  ques- 
tion in  tlie  second  action  was  raised  and  deter- 
mined in  the  first.  • 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §$  1062-1064,  1067,  1073,  1084, 
1086,  1092-1095,  1132 ;    Dec.  Dig.  |  585.*] 

2.  PLKAniNO  (i  846*)— JunoifKRT  on  Plbau- 

IRO. 

Where  defendant.  In  Its  answer,  pleaded 
a  former  action  as  a  bar,  setting  out  the  judg- 
ment of  the  former  action,  but  plaintiff,  by  his 
replication,  joined  issue,  and  it  could  not  be 
seen  from  the  pleadings  that  the  precise  issue 
was  determined  in  the  former  action,  it  thus 
raised  a  question  of  fact,  and  it  was  error  to 
give  judgment  for  defendant  on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  tMg.  II  1055-1059:  Dec.  Dig.  |  846.*] 

3.  Appeal  and  Ebbok  (§  925*)— Rbcobi>— Re- 
view. 

Where  the  record  on  appeal  only  recited 
that  the  cause  was  heard  on  defendant  s  motion 


for  Judgment  on  the  pleadings,  it  eonld  not  be 
said  that  the  court  considered  evidence  on  a 
former  trial,  though  there  was  a  stipulation  of 
the  parties  in  the  record  to  the  effect  that  ei- 
ther could  read,  on  the  hearing  of  the  motion, 
from  the  record  on  the  former  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3729-3734;  Dec  Dig.  i 
925.*] 

Error  to  District  Court,  Bl  Paso  County; 
J.  W.  Sheafor,  Judge. 

Action  by  Adolph  Fehringer,  administra- 
tor, against  the  F.  H.  Martin  Drug  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiff brings  error.     Reversed. 

See,  also,  22  Colo.  App.  634,  126  Pac.  1181. 

Plaintiff  in  error  brought  an  action  to  re- 
cover the  sum  of  $4,100,  alleged  to  be  the 
balance  due  for  the  purchase  price  of  a 
drug  store  sold  by  his  Intestate  to  the  de- 
fendant The  defendant  answered,  denying 
that  it  bought  the  store  from  Fehringer,  and 
denied  that  it  was  indebted  to  plaintiff  in 
any  sum  whatever;  and,  for  further  answer. 
It  alleged  that  it  bought  from  F.  H.  Martin, 
who  had  bought  from  Fehringer,  for  the 
earn  of  $5,000;  that  after  it  purchased  from 
Martin  be  commenced,  an  action  against 
plaintiff  in  error  in  bis  representative  ca- 
pacity, and  as  sole  heir  at  law  of  Otto  G. 
Fehringer,  deceased,  the  object  of  which  was 
to  obtain  a  decree  adjudging  that  a  note  for 
$2,000,  executed  by  him,  bad  been  paid,  and 
that  a  lien  on  real  estate  given  to  secure  it 
be  released,  and  that  another  note  in  the 
sum  of  $3,000,  also  executed  by  him,  be  de- 
creed paid,  except  the  sum  of  $570.75,  the 
balance  due  thereon.  It  was  further  alleg- 
ed that  plaintiff  In  error  filed  an  answer  in 
that  action  by  way  of  defense  and  counter^ 
claim,  in  which  he  alleged  that  Martin  had 
been  indebted  to  the  Fehringer  estate  in  the 
sum  of  $10,640,  upon  which  there  was  a  bal- 
ance due  of  $4,100,  for  which  judgment,  with 
Interest,  was  prayed;  that  to  this  answer 
Martin  replied,  denying  that  he  was  ever 
Indebted  to  Fehringer,  except  upon  the  notes 
above  mentioned;  that  upon  the  trial  of  that 
action  it  became  and  was,  among  other  is- 
sues tried,  a  material  issue  as  to  what  was 
the  purchase  price  of  the  drug  store  mention- 
ed in  the  complaint,  and  to  whom  it  was 
sold;  that  evidence  was  offered  to  support 
the  contention  then  made  by  Martin  that  the 
store  was  sold  to  him  by  Fehringer  for  the 
sum  of  $5,000,  and  on  behalf  of  plaintiff  in 
error  that  the  purchase  price  of  the  store 
was  $10,000;  that  the  drug  store  involved  in 
that  case  was  the  identical  one  mentioned 
and  referred  to  in  the  complaint;  that  the 
court  found  that  Martin  was  indebted  to 
the  estate  In  the  sum  of  $570.75,  and  judg- 
ment was  rendered  accordingly;  and  that 
this  judgment  Is  in  full  force  and  effect,  and 
has  not  been  modified  or  reversed.  To  this 
answer  plaintiff  replied  in  substance  where- 
in he  admitted  the  action  set  out  in  the  an- 
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swer  was  broagbt  upon  the  notes  therein 
mentioned,  for  the  purpose,  among  other 
things,  of  ascertaining  the  amonnt  due  there- 
on. Be  then  sets  oat  the  answer  In  the  for- 
mer case,  from  wbidi  it  appears  it  was  al- 
leged that  the  sum  of  |1,000,  and  no  more, 
had  been  paid  by  Martin  on  these  notes; 
that  Martin  had  become  indebted  to  Fehr- 
Inger  In  the  siun  of  $10,640;  that,  as  evi- 
dence of  part  of  this  Indebtedness,  Martin 
bad  executed  and  delivered  t6  Fehringer  the 
notes  mentioned;  and  that  payments,  which 
it  was  alleged  by  Martin  should  be  credited 
on  the  notes,  had  in  fact  been  paid  to  liqui- 
date that  part  of  the  indebtedness  to  Fehr- 
inger, over  and  above  the  notes  mentioned, 
except  the  sum  of  $1,000 — leaving  as  claimed 
due  npon  the  notes  involved  the  sum  of  $4,- 
100.  Plaintiff  further  pleaded  the  judgment 
rendered  in  the  action,  from  which  it  ap- 
pears the  court  found  that  the  $2,000  note 
had  been  paid,  that  the  $3,000  note  had  also 
been  paid,  except  the  sum  of  $570.75;  and 
entered  Judgment  declaring  the  first  note 
fully  satisfied,  and  that  the  defendant,  as 
administrator,  recover  from  the  plaintiff  the 
sum  of  $570.'76,  as  the  balance  due  on  the 
second  note.  He  also  denied  that  the  issues 
in  the  case  at  bar  or  the  cause  of  action 
therein  were  litigated  or  determined  in  the' 
action  pleaded  as  a  bar.  The  defendant  fll-. 
ed  a  motion  for  judgment  on  the  pleadings. 
It  appears  from  the  record  counsel  stipulat- 
ed that,  in  considering  this  motion,  either 
party  might  read,  subject  to  all  objections 
of  the  other  party  for  Irrelevancy  or  Incom- 
petency, any  part  or  portion  of  the  record  in 
the  case  in  which  the  judgment  pleaded  as 
a  baje  to  the  action  was  rendered.  The  rec- 
ord recites  In  substance  that  the  cause  was 
heard  on  defendant's  motion  for  judgment 
on  the  pleadings,  that  the  motion  was  grant- 
ed, and  that  judgment  was  r«idered  In  favor 
of  the  defwidant 

William  C.  Robinson,  of  Colorado  Springs, 
and  Charles  S.  Thomas,  of  Denver,  for  plain- 
tiff in  error.  Orr  ft  Cunningham  and  H.  M. 
Mason,  all  of  Colorado  Springs,  for  defend- 
ant in  error. 

OABBERT,  J.  (after  stating  the  facts  as 
above).  [1,2]  In  order  to  constitute  an  estop- 
pel by  judgment  pleaded  as  a  bar  to  a  sec- 
ond action,  it  must  appear  that  the  same 
Identical  question  was  In  issue  in  the  for- 
<uer  action  between  the  saBoe  parties,  or  their 


privies,  and  determined  by  the  judgment 
therein.  Hickey  v.  Anheuser-Busch  Brewing 
AssodaUon,  36  Colo.  386,  85  Paa  838;  Wa- 
ter Supply  ft  S.  Ck>.  V.  Larimer  &  W.  R.  Co.. 
25  Colo.  87,  53  Paa  386;  City  of  Daiver  v. 
liObensteln,  3  Colo.  216;  Williams  v.  Hacker. 
16  Colo.  113,  26  Pac.  143.  The  judgment  so 
pleaded,  however,  will  not  operate  as  an  es- 
toppel, unless  It  appears  eith»'  npon  the 
face  of  the  pleadings  or  by  extrinsic  evidence 
that  the  precise  question  In  the  second  ac- 
tion was  raised  and  determined  In  the  first 
Russell  V.  PUce,  94  U.  S.  606,  24  L.  Bd.  214. 
It  win  be  observed  from  the  pleadings  of 
the  parties  that  in  the  actioh  pleaded  as 
a  bar  there  is  nothing  in  either  the  plead- 
ings or  judgment  to  indicate  that  plaintiLfTs 
canse  of  action  was  litigated  and  determin- 
ed therein.  The  defendant  pleaded  that  It 
was;  but  plaintiff,  by  his  replication,  rais- 
ed an  issue  on  this  question.  With  an  Issue 
on  the  question  of  the  identity  of  the  causes 
of  action  made  by  the  pleadings,  upon  which 
the  motion  fo^  Judgment  was  based.  It  did 
not  appear  that  the  cause  of  action  was  the 
same  In  both  cases.  Moorhead  v.  Erie  M.  & 
M.  Co.,  43  Colo.  408,  96  Pac.  253.  This  was 
an  issue  of  fact,  which  could  only  be  deter- 
tnlned  from  evidence.  A  motion  for  Judg- 
ment on  the  pleadings  cannot  prevail,  unless 
from  the  facts  thereby  established  a  Judg- 
ment on  the  merits  can  be  pronounced.  Mills 
V.  Hart,  24  CJolo.  505,  52  Pac.  680,  65  Am.  St 
Rep.  241. 

[3]  Counsel  for  defendant  contoid  that  be- 
cause of  the  stipulation  the  court,  in  deter- 
mining the  motion, .  considered  the  testimony 
and  instructions  In ,  the  former  case.  The 
record  will  not  bear  this  construction.  It 
recites  in  substance  that  the  cause  was  heard 
on  defendant's  motion  for  Judgment  on  the 
pleadings — nothing  else,  is  mentioned  or  re- 
ferred to  in  the  record  of  the  proceedings 
or  judgment 

Had  the  cause  been  disposed  of  by  deter- 
mining the  facts  in  Issue  from  testimony  in- 
troduced, the  record  would  have  so  redted. 
As  it  does  not,  we  must  assume  that  the  con- 
sideration of  the  motion  was  limited  to  the 
pleadings  upon  which  it  was  based. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  overrule  the  motion. 

Jodgment  reversed. 

MXJSSER,  O.  J.,  and  SCOTT,  J^  ooncor. 
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FBBRINGER    r.    MARTIN. 
(Snpreme   Court  of  Colorado.     Feb.  2,  1914.) 
PucADino  (i  846*>— FoKiOB  Adjudioatior— 

JUDOMENT  OR  PiXADIIfOB. 

Where  defendant  pleaded  a  Judgment  in  a 
former  action  aa  a  bar,  and  plaintiff,  in  his  rep- 
lication, joined  iaaue,  and  it  could  not  be  seen 
from  the  pleadings  that  the  precise  iaaue  was 
determined  in  the  former  action,  it  was  error  to 
give  judgment  for  defendapt  on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  Si  1055-1059;   Dec.  Dig.  {  S45.*] 

Error  to  District  Conrt,  El  Paso  County; 
J.  W.  Sheafor,  Judge. 

Action  by  Adolph  Febrlnger,  administrator, 
against  F.  H.  Martin.  From  a  judgment  for 
defendant,  plaintiff  brings  error.  Reversed 
and  remanded. 

WUllam  C  Robinson,  of  Colorado  Springs, 
and  Charles  S.  Thomas,  of  Denver,  for  plain- 
tiff in  error.  Orr  &  Cunningham  and  H.  M. 
Mason,  all  of  Colorado  Springs,  for  defendant 
In  error. 

GABBERT,  J.  Plaintiff  in  error  brought 
suit  against  defendant  to  recover  the  value 
of  7,468  shares  of  the  Capital  stock  of  the 
Martin  Drug  Company  which  he  alleged  be- 
longed to  bis  intestate,  and  had  been  con- 
verted by  defendant  to  his  own  tise.  The 
complaint  contsdned  other  i^verments,  which 
It  is  unnecessary  to  mention,  as  the  grava- 
men of  the  action  was  the  conversion  of 
the  stock.  The  defendant  answered,  denying 
the  allegation  of  conversion,  and,  as  an  af- 
firmative defense,  set  up  the  same  plea  of 
res  Judicata  as  pleaded  In  the  preceding  case. 
No.  7415, 138  Pac.  1007.  Plaintiff's  replication 
to  this  plea  was  the  same  as  in  that  action. 
Motion  for  Judgment  on  the  pleadings  was 
interposed  by  defendant,  and  sustained.  The 
IMirties  entered  into  the  same  stipulation 
mentioned  In  No.  7415,  and  the  recitations  in 
the  record  are  the  same  as  in  that  action. 
It  is  therefore  apparent  that  the  plea  of  res 
Judicata  was  in  issue  by  the  pleadings,  and 
the  motion  should  not  have  been  sustained, 
for  the  reasons  given  in  No.  7415. 

On  the  authority  of  that  case  the  Judgment 
of  the  district  court  Is  reversed,  and  the 
cause  remanded,  with  directions  to  overrule 
the  motion  for  judgment  on  the  pleadings. 

Judgment  reversed. 

MUSSER,  C.  J.,  .and  SCOTT,  J.,  concur. 


(M  Colo.  2«» 

DE  RINZIB  V. 


PEOPLE. 


(Supreme  Court  of  Colorado.     Nov.   S,  1913. 
Rehearing  Denied  March  2,  19140 

1.  Cbihinal  IjAW  (8  1172*)  —  Apfxal  and 
Ebbob— Rbview— Habmless  Ebbok. 

An  inntniction  that,  if  one  accused  of  bur- 
ftlary  and  larceny,  who  pleaded  insanity,  was 
incapable  of  understanding  that  the  act  was 
"a  violation  of  the  law  of  God  and  society," 
he  should  be  acquitted  was  not  prejudicial  to 


the  accused  because  of  the  words  quoted,  since 
stealing  is  universally  regarded  as  against  the 
law  of  God  and  society,  and  it  was  merely 
equivalent  to  saying  that,  if  he  could  not  un- 
derstand that  he  was  committing  a  wrong,  he 
should  be  released. 


[Ed.    Note.— For    other 


Criminal 


Law,  Cent  Dig,  M  8128,  3154-81B7,  8159-8163, 
3169;   Dec.  D^.yil72.»] 

2.  CBiianAi.  Law  ({  829*)— TbiaI/— Bequbsts 

FOB   iRSTBUOnONS— iNSTBUOnONS   Albeadt 

Given. 

In  a  prosecution  for  burglary  and  larceny, 
there  was  no  error  in  refusing  requested  instruc- 
tions on  insanity  and  the  burden  of  proof  which 
were  fully  and  correctly  covered  by  the  instruc- 
tions  already  given. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2011;    Dec  Dig.  |  829.*] 

8.  CanaNAi.  Law  (§  570*)— Evidence— Pbe- 
STTUFnoRS  AND  Bubdbn  OF  Proof— Sanitt. 
Strictly  speaking,  the  presumption  of  san- 
ity and  the  burden  of  its  proof  never  change, 
the  burden  being  on  the  people  to  prove  sanity 
beyond  a  reasonable  doubt;  but  the  law  favors 
the  prosecution  with  the  presumption  of  sanity, 
and  if,  on  all  the  evidence,  Including  the  pre- 
sumption of  sanity,  there  Is  a  reasonable  doubt 
as  to  accused's  sanity,  the  jury  should  acquit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig;  {{  1285-1288;    Dec.   Dig.   | 

Error  to  District  Court,  City  and  County 
of  Denver;  Hubert  L.  Shattuck,  Judge. 

Eugene  De  Rlnzie  was  convicted  of  bur- 
glary and  larceny,  and  he  brings  error.  Af- 
firmed. 

Isbam  R.  HowEe  and  John  A.  De  Weese, 
both  of  Denver,  for  plaintiff  In  error.  Ben- 
jamin tirlfflth  and  Fred  Farrar,  Attys.  Gen., 
Charles  O'Connor,  First  Asst  Atty.  Gen., 
and  Frank  C.  West,  Asst  Atty.  Gen.,  for 
the  People. 


MUSSER,  0.  J.  [1]  The  plaintiff  in  error 
was  convicted  of  burglary  and  larceny,  and 
seeks  to  have  the  judgment  reversed  on  ac- 
count of  alleged  errors  In  giving  and  refus- 
ing Instmctions.  His  defense  was  insanit}'. 
Complaint  is  made  of  an  instruction  given 
with  reference  to  this  defense.  In  this  in- 
struction the  Jury  were  told  that  the  law 
presumes  every  person  to  be  sane  until  the 
contrary  is  shown,  and  that,  if  there  was 
any  evidence  Introduced,  either  on  the  part 
of  the  state  or  of  the  defense,  that  raised 
in  their  minds  a  reasonable  doubt,  as  else- 
where defined  In  the  Instruction,  as  to  the 
sanity  of  the  defendant,  he  should  be  ac- 
quitted. The  instruction  then  proceeded  to 
define  Insanity  in  a  general  way,  and,  in  the 
coarse  of  it.  It  was  stated  that.  If  the  de- 
fendant was  Incapable  of  understanding,  at 
the  time  the  act  was  committed,  that  It  was 
wrong,  and  that  it  was  a  violation  of  the 
law  of  God  and  society,  he  should  be  ac- 
quitted. Complaint  is  made  of  the  refer- 
ence to  "the  law  of  God  and  society,"  be- 
cause, as  is  said  in  the  brief,  the  defendant 
was  being  tried  for  a  violation  of  a  law  of 
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Colorado.  The  ezpressioii,  "tbe  law  of  God 
and  sodety,"  was  not  nsed  by  the  court  to 
refer  to  the  law  or  statute  under  which  tbe 
defendant  was  being  tried,  but  to  give  the 
Jury  some  Idea  of  the  condition  his  mind 
should  be  in,  in  order  that  he  might  avail 
himself  of  his  plea  of  Idsanity.  The  defend- 
ant was  being  tried  for  burglary  and  lar- 
ceny. From  all  sides  of  him,  since  his  birth 
and  for  ages  before,  the  world  over,  there 
has  been  announced  and  taught  the  divine 
Injunction,  "Thou  shalt  not  steal."  It  has 
been  wrought  into  the  warp  and  woof  of 
all  the  law  of  all  societies,  states,  nations, 
and  communities,  including  Colorado  and 
the  communities  wherein  tbe  members  of 
the  Jury  may  have  plied  their  peaceful  and 
honest  occupations,  or  the  defendant  par- 
sued  whatever  calling  may  have  been  his 
wont  It  is  universally  regarded  as  a  law 
of  God  and  society.  The  Jury  could  not  have 
been  confused  or  misled,  nor  the  defendant 
prejudiced,  by  an  instruction  that,  if  the  de- 
fendant, at  the  time  of  committing  the  act 
charged,  was  so  distraught  in  mind  as  to 
be  incapable  of  understanding  that  his  act 
was  a  violation  of  so  universal  a  law,  he 
should  be  acquitted.  It  was  only  equivalent 
to  saying  that,  if  his  poor  mind  could  not 
understand  that  he  was  committing  a  wrong* 
he  should  be  allowed  to  go,  and  in  this  re- 
spect was  a  repetition  of  what  had  been 
said  In  the  instruction,  and,  while  unneces- 
sary, was  not  prejudicial. 

[2,  3]  The  first  instruction  requested  by  de- 
fendant, and  refused  by  tbe  court,  related 
to  the  presumption  of  sanity;  that  it  may 
be  overcome  by  evidence,  and  that,  if  the 
Jury  had  a  reasonable  doubt  as  to  the  sanity 
of  the  defendant,  they  should  acquit  him. 
Tbe\Jury  were  correctly  instructed  as  to  all 
these  matters.  The  requested  instruction 
also  stated  that,  when  evidence  of  insanity 
is  introduced,  the  presumption  changes,  and 
the  prosecution  is  bound  to  prove  sanity  be- 
yond a  reasonable  doubt  Strictly  speaking, 
the  presumption  of  sanity  and'  tbe  burden 
of  its  proof  never  change.  From  the  start 
to  the  end  of  the  trial,  tbe  burden  Is  on  the 
I)eople  to  prove  sanity  beyond  a  reasonable 
doubt  The  law  favors  the  prosecution  with 
the  presumption  of  sanity,  and  it  Is  thus 
proof  or  evidence.  Upon  all  the  evidence,  in- 
cluding the  presumption  of  sanity,  the  Jury 
are  to  consider  a  case,  and.  If  a  reasonable 
doubt  then  exists  as  to  tbe  sanity  of  the  de- 
fendant, he  must  be  acquitted.  Prlbble  v. 
People,  49  Colo.  210,  112  Pac.  220. 

Each  of  tbe  other  instructions  that  relate 
to  the  plaintiff  in  error,  and  which  were  re- 
quested and  refused,  by  reiteration  in  varied 
language,  referred  to  the  presumption  of 
sanity,  the  burden  of  proof,  and  that  If 
there  was  a  reasonable  doubt  of  tbe  sanity 
of  the  defendant  he  should  be  acquitted. 
As  said  before,  all  these  matters  were  clear- 


ly covered  in  tbe  instructions  given,  and  tbe 
giving  of  them  would  have  been  repetition 
upon  repetition.   The  Judgment  is  affirmed. 
Judgment  affirmed. 

GABBERT  and  HILL,  JJ.,  concur. 


(5<  Colo.  5U) 

STATD  BOARD  OP  EQUALIZATION  et  tl. 

V.  BI-METALLIC  INV.  CO.  et  aL 

(Supreme  C!ourt  of  Colorado.     Feb.  2,  1914. 

Rehearing  Denied  March  2,  1914.) 

Taxation  ({  446%*)— Tax  Commission— Goh- 

BTITUTIONAL    LAW. 

Laws  1911,  pp.  612,  623,  creating  the  Col- 
orado Tax  Commission,  and  defining  its  powers, 
are  constitutional. 

[E3d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  $  788;    Dec.  Dig.  |  4461^.*] 

Gabbert  Hill,  and  Garrigoee,  JJ.,  disaentinK. 
ing. 

En  Banc.  Error  to  District  C!oart  City 
and  County  of  Denver;  George  W.  Allen, 
Judge. 

Injunction  by  the  Bi-Metallic  Investment 
Company,  a  corporation,  and  Clair  J.  Pitch- 
er, as  Commissioner  of  Finance  and  Kx  Of- 
ficio Assessor  of  the  City  and  County  of  Den- 
ver, against  the  State  Board  of  Equalization 
and  Ellas  M.  Ammons  and  others,  as  mem- 
bers, the  Colorado  Tax  Commission  and  John 
B.  Phillips  and  others,  as  members.  From 
a  Judgment  for  plaintiffs,  defendants  bring 
error.  Reversed  and  remanded,  injunction 
dissolved,  and  suit  dismissed. 

Fred  Farrar,  Atty.  Gen.,  Norton  Montgom- 
ery and  Frank  C.  West  Asst  Attys.  Gen.,  for 
plaintiffs  in  error.  Benedict  &  Phelps,  of 
Denver,  for  defendants  in  error. 

WHITE,  J.  By  order  of  the  trial  court 
plaintiffs  in  error  and  Clair  J.  Pitcher,  as 
county  assessor,  were  enjoined,  at  the  suit 
of  defendants  in  error,  from  taking  any 
steps  whatever  to  enforce  or  carry  out  any 
order,  resolution,  direction,  or  action  of  the 
State  Board  of  Equalization  or  the  Colorado 
Tax  Commission  whereby  the  assessed  val- 
uations of  tbe  property  of  defendants  in 
error,  and  others  in  like  situation,  were  In- 
creased for  the  purpose  of  taxation  for  tbe 
year  1913  over  and  above  the  assessed  valua- 
tions placed  thereon  by  the  county  assessor 
for  said  year.  The  State  Board  of  Equali- 
zation and  the  Colorado  Tax  Commission,  of 
the  parties  defendant  below,  sued  out  and 
prosecute  this  writ  of  error  from  that  Judg- 
ment ,  At  the  time  the  cause  was  filed  here 
there  was  pending  In  this  court  an  original 
case  entitled  the  People  of  the  State  of  Colo- 
rado ex  rel.  State  Board  of  Equalization  and 
C!olorado  Tax  Commission,  Petitioner,  v. 
Clair  J.  Pitcher,  Commissioner  of  Finance 
and  Ex  Officio  Assessor  of  tbe  City  and 
County  of  Denver,  Respondent  Involving  the 
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validity  of  the  Identical  acts  of  the  several 
public  boards  and  offlcera  involved  in  this 
suit  'ThereniK>n  it  was  stipnlated  and  agreed 
by  the  iwrties  litigant  herein  that  this  cause 
should  be  determined  upon  the  briefs  filed 
and  arguments  made  in  the  aforesaid  origi- 
nal case.  The  decision  in  that  case  (138  Fac. 
509)  upholds  the  validity  of  the  acts  in  ques- 
tion, and  directs  the  performance  of 'the  acts 
wlilch  the  trial  court  enjoined.  This  neces- 
sarily requires  a  reversal  of  the  Judgment 
here  Involved. 

However,  as  the  recent  case  of  Blomqulst 
et  aL,  Idaho  Tax  Commission,  r.  Board  of 
Commissioners  of  Bannock  County  (Idaho) 
137  Pac.  174,  Is  said  to  be  in  direct  conflict 
with  the  conclusions  reached  io  People  ex 
reL  V.  Pitcher,  supra,  It  is  not  Improper 
to  briefly  consider  the  former  case  herein, 
and  supplement,  by  additional  argument,  our 
views  in  the  latter  case.  In  doing  this,  it  is 
essential  to  keep  in  mind  that  the  legislative 
act  under  consideration  in  the  Idaho  case 
(Idaho  S.  L.  1913,  p.  167)  has  no  similarity  to 
the  Colorado  act  under  consideration  in  the 
Pitcher  Case,  except  solely  that  the  two  acts 
designate  the  agencies  therein  and  thereby 
created,  as  the  Tax  Commission  of  such 
states  respectively.  Moreover,  our  Constitu- 
tion in  regard  to  revenue  officers  is,  in  sub- 
stantial respects,  unlike  the  Idaho  Constitu- 
tion in  that  regard.  While  section  6  of  arti- 
cle 18  of  the  Idaho  Constitution  provides 
for  the  election,  every  two  years  In  each  of 
the  several  counties  of  the  state,  of  certain 
county  officers,  including  county  assessors, 
and,  in  that  regard,  is  substantially  the  same 
as  section  8  of  article  14  of  our  Constitution, 
there  is,  In  the  same  section  of  the  former, 
an  express  prohibition  not  found  in  our  Con- 
stitution against  the  Legislature  creating  any 
other  county  offices.'  Of  course,  If  the  Legis- 
lature can  create  no  other  county  offices,  it 
is  powerless  to  authorize  other  officers  than 
those  designated  in  tlie  Constitution  to  per- 
form any  of  the  fnnctionB  of  a  county  officer 


named  In  the  Constitution.  Our  Constitution 
creates  many  offices,  the  duties  of  which  it 
does  not  prescribe,  but  places  no  limitation 
upon  the  creation  of  others.  "In  Judging 
what  It  means,  we  are  to  keep  In  mind  that 
it  is  not  the  beginning  of  law  for  the  state, 
but  that  It  assumes  the  existence  of  a  well- 
understood  system  which  is  still  to  remain  In 
force  and  be  administered,  but  under  such 
limitations  and  restrictions  as  that  instru- 
ment Imposes."  Cooley's  Const  Llm.  (7th 
Ed.)  p.  94.  When  it  was  adopted  certain 
terrttorlal  statutory  laws  existed  which  were 
continued  in  force,  so  far  as  not  inconsistent 
therewith,  "tintU  they  expire  by  their  own 
limitation  or  are  altered  or  repealed  by  the 
General  Assembly."  Schedule,  {  1.  At  and 
prior  to  the  adoption  of  the  Coastitutlou, 
such  instrumentalities  of  government  as  sher- 
iffs and  county  assessors  existed,  whose  func- 
tions and  duties  were  defined  by  statute, 
and  frequently  changed  or  modified  thereby. 
As  the  Constitution  is  not  a  grant  but  a  lim- 
itation of  power,  and  the  duties  of  such  of- 
ficers were  defined  by  statute  prior  to  its 
adoption,  and  the  constitutional  schedule 
continued  such  duties  In  force  "until  they 
were  altered  or  repealed  by  the  General  As- 
sembly," can  there  be  reasonable  doubt  of 
the  legislative  authority  in  the  premises? 
Moreover,  this  view  is  fortified  by  legislative 
construction  and  long  acquiescence  of  the 
people  therein,  as  evidenced  by  the  acts  cre- 
ating the  office  of  bailiffs  for  our  district 
courts  and  Jury  commissioners  in  various 
counties,  thus  taking  away  from  the  office  of 
sheriff  powers  and  duties  existing  in,  and 
pertaining  thereto,  prior  to  the  adoption  of 
our  Constitution.  We  have  no  doubt  as  to 
the  soundness  of  our  conclqslons. 

The  Judgment  here  involved  is  therefore  re- 
versed, the  cause  remanded,  the  injuuctiou 
ordered  dissolved,  and  the  suit  dismissed. 

GABBBRT,  HILL,  and  GARRIGUE3,  JJ., 
dissent 
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(!S  Colo.  A.  406) 

HOnSB  T.  ORABI^D. 

(Coart  of  Appeals  of  Colorado.    Feb.  II,  1914.) 

1.  QuiETiRa  Tmjt  (i  44*)— BuBDKN  or  Proof. 

Where,  in  an  actloD  to  quiet  title,  defend- 
ant pleads  aach  interest  adverse  to  plaintiff  as, 
sustained  by  proof,  ynU  entitle  him  to  relief 
connected  mOx  the  property,  plaintiff  must 
prove  title  in  himself. 

[Ed.  Note.— For  other  cases,  see  Quletinfr  Ti^ 
Ue,  Cent  Dig.  |S  89-92;   Dec.  Dig.  §  44.*] 

2.  QtJIETlNO  TlTUC  (f  44*)— PBOor  OF  TiTM— 
SUFFICIKNCY. 

Where  plaintiff,  in  a  suit  to  qniet  title,  re- 
lied on  a  deed  which  failed  to  describe  the  land 
described  in  the  complaint,  and  on  evidence 
which,  though  showing  that  the  laiid  was  fenc- 
ed and  pastured,  failed  to  show  possession  in 
himself  or  hia  grantor,  a  judgment  ia  his  favor 
was  unauthorized. 

[Bd.  Note.— For  other  cases,  see  Quieting  "R- 
tie.  Cent  Dig.  t|  89-92;   Dec.  Dig.  i  44.*] 

8.  QuiKTiNO  Tmjc  (|  44*)— Bubden  of  Pkoof 

— CKOSS-COUPLAIItT  AND   BJEFLICATIOII. 

Where,  in  an  action  to  quiet  title,  defend- 
ant by  cross-complaint  set  up  title  in  himself, 
which  was  denied  by  plaintiff  by  replication,  the 
burden  was  on  defendant  to  prove  title  in  him- 
self before  he  would  be  entitled  to  judgment 
in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
de, Cent  Dig.  §!  89-92;   Dec.  Dig.  %  44.*! 

4i  Apfbai.  ahd  Ebkor  (I  231*)-— Sufficiency 
OF  Ob JKonoN  —  DsFBonvB  Deed- Admis- 
sion IN  Evidence. 

The  rule  that  an  objection  to  the  admission 
of  a  defective  deed  in  evidence  is  insufficient  to 
save  the  point  for  review,  where  it  does  not 
point  out  the  spedfic  defect,  does  not  apply  in 
a  suit  to  quiet  title,  where  the  deed  relied  on 
to  establish  plaintiff's  title  to  the  land  in  con- 
troversy does  not  purport  to  convey  such  land. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1289,  1352;  Dec.  Dig.  i 
231.*] 

Appeal  from  District  Court,  Weld  Coontr; 
Nell  F.  Qrabam,  Judge. 

Action  to  quiet  title  by  the  Colorado  In- 
vestment ft  Agency  Company,  a  corporation, 
continued  by  Its  grantee,  Jonathan  S.  Gra- 
ble,  against  George  W.  House.  From  a  Judg- 
ment for  plalntitr,  defendant  appeals.  Be- 
versed  and  remanded. 

Thomas  A.  Nixon  and  John  C.  Nixon,  both 
of  Greeley,  for  appellant  James  W.  McCree- 
ry  and  Donald  C.  McCreery,  both  of  Greeley, 
for  appellee. 

KING,  J.  The  Colorado  Investment  ft 
Agency  Company,  a  corporation,  brought  its 
action  to  quiet  title  to  certain  lands  In  Weld 
county,  Colo.,  making  the  usual  allegations 
In  actions  of  that  kind  under  the  Code.  Aft- 
er the  institution  of  the  suit,  Jonathan  S. 
Grable  acquired,  by  deed  from  the  plaln- 
tlfr,  any  interest  the  plaintiff  had  in  the 
lands,  and  continued  the  proceeding  in  the 
name  of  the  original  party  plaintiff.  For 
brevity,  the  appellant  will  be  celled  the  de- 
fendant, the  Colorado  Investment  ft  Agency 
Company  the  plaintiff,  and  Jonathan  S.  Gra- 
ble the  appellee.  Defendant  denied  plain* 
tifTs  allegations  of  possession   and  owner- 


ship of  the  land,  admitted  defendant's  claim 
to  an  adverse  Interest  therein,  and  alleged 
that  he  was  In  possession  •ot  said  premises 
and  the  owner  thereof  by  virtue  of  certain 
tax  deeds,  and  asked  that  his  title  be  quiet- 
ed. Plaintiff,  by  replication,  denied  that  de- 
fendant was  the  owner  of  said  land,  and 
alleged  that  the  tax  deeds  relied  upon  were 
void  on  their  face,  and  for  reasons  aliunde. 

[1]  In  an  action  to  quiet  title,  when  de- 
fendant has  shown  by  his  answer  that  he 
asserts  such  an  Interest,  legal  or  equitable, 
adverse  to  the  plaintiff,  as,  sustained  by 
proof,  will  entitle  him  to  relief  In  connection 
with  the  property,  plaintiff  must  prove,  by 
competent  evidence,  title  In  hln^self.  WaU 
v.  Magnes,  17  Colo.  476,  30  Pac.  56;  Clark  v. 
Huff,  49  Colo.  197,  112  Paa  542;  Empire  B. 
ft  C.  Co.  y.  Webster,  52  Colo.  207,  121  Pac. 
171.  The  authorities  from  other  states  cited 
by  appellee,  which  hold  that.  In  a  suit  to 
quiet  title  such  as  provided  by  our  Code,  an 
answering  defendant  stands  In  the  position 
of  the  plaintiff  In  ejectment,  are  opposed  to 
the  views  announced  by  our  Supreme  Court 
In  the  cases  hereinbefore  dted.  That  rule 
does  not  obtain  In  this  state. 

[2]  To  sustain  plaintiff's  title,  several 
deeds.  Exhibits  A  to  H,  inclusive,  were  of- 
fered and  received  In  evidence.  To  the  ad- 
mission of  each  of  these  deeds,  defendant  ob- 
jected, on  the  ground  that  It  was  Insufficient, 
and  did  not  show  or  tend  to  show  title  or 
source  of  title  In  plaintiff.  Exhibit  A  was 
a  deed  from  plaintiff  to  appellee.  Exhibit 
B  was  a  deed  from  Francis  C.  Grable  to 
plaintiff.  Exhibit  F  was  a  deed  from  the 
sheriff  of  Weld  county  to  James  P.  John- 
son, and  all  were  offered  and  received  upon 
counsel's  statement  that  they  conveyed  the 
lands  mentioned  In  the  complaint  Except 
for  the  defect  in  the  sheriff's  deed  herein- 
after mentioned,  the  title  to  the  land  In  lit- 
igation appeared  to  he  vested  In  Francis  C. 
Grable  by  Exhibit  C,  a  deed  from  the  Crow 
Creek  Bancb  &  Beservolr  Company  to  Fran- 
cis C.  Grable,  conveying  about  23,000  acres. 
The  deed  from  Francis  C.  Grable  to  the 
plaintiff  herein  does  not  purport  to  conre.T 
the  land  described  In  the  complaint,  hut.  In- 
stead, conveys  a  parcel  of  land  24  miles 
north  and  12  miles  west  of  the  tract  In  dis- 
pute, and,  so  far  as  the  evidence  discloses, 
the  title  to  the  land  described  In  the  com- 
plaint Is  still  vested  in  Francis  C.  Grable. 
Appellee  also  wholly  failed  to  show  posses- 
sion of  the  land  In  himself  or  bis  grantor. 
An  abortive  attempt  to  show  possession  was 
made  by  appellee's  testimony  that  he  had 
known  the  land  for  IS  years,  during  all  of 
which  time  It  had  been  Inclosed  by  fence, 
and  pastured;  but  there  Is  no  evidence  show- 
ing or  tending  to  show  that  such  possession 
inured  to  the  benefit  of  plaintiff  or  of  ap- 
pellee. Neither  the  actual  possession  nor 
constmctlve  possession  was  traced  to  them 
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or  either  of  them.  As  shown  by  the  record 
here,  the  BherUTs  deed  which  Is  the  alleged 
source  of  title,  and  wbi<!h  conveyed  abont 
26,000  acres  of  land,  makes  no  mention  of 
the  land  described  in  the  complaint;  but,  as 
that  defect  is  not  mentioned  by  counsel  for 
defendant  or  appellee.  It  may  be  Inferred 
-  that  the  land  was  omitted  from  the  tran- 
script by  clerical  error. 

Under  the  evidence,  judgment  tor  plaJn- 
tur  cannot  be  sustained. 

[3]  Under  the  cross-complaint  and  repli- 
cation, defendant  occupied  the  same  position 
as  the  plalntlflF  with  regard  to  the  require- 
ments of  proof  of  title  before  he  would  be 
entitled  to  judgment  The  tax  deeds  of- 
fered by  him  as  evidence  of  his  title  were 
shown  to  be  void,  and  were  correctly  so  held 
by  the  court,  and  judgment  cannot  be  enter- 
ed in  his  favor. 

[4]  Appellee  contends  that  the  objection 
made  to  his  Exhibit  B  did  not  point  out  the 
defects  in  such  deed,  and  therefore  no  ad- 
vantage can  be  taken  of  snch  defect  in  this 
court  That  rule  Is  well  established,  but  is 
not  applicable.  It  applies  to  defects  in  sudi 
Instruments,  but  not  to  snch  deeds  as  do  not 
purport  to  convey  title  to  the  land,  the 
subject-matter  of  the  suit  The  deed  might 
have  been  admitted  without  objection.  That 
would  not  estop  defendant  from  denying  its 
efDdency.  It  has  no  bearing  on  the  case.  It 
is  of  no  more  force  in  this  suit  than  a  blank 
piece  of  paper.  It  is  quite  impossible  to  be- 
lieve that  counsel  would  have  offered  the 
deed  mentioned  as  evidence  of  title,  or  that 
the  court  would  liave  quieted  the  title  there- 
upon, If  its  utter  insufficiency  and  irrelevan- 
cy had  been  pointed  out  or  discovered. 

It  has  not  been  shown  that  plaintiff  has  not 
title;  but,  inasmuch  as  there  is  a  failure  of 
proof  to  show  that  title,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


(2S  Colo.  A.  409) 

ROSS  V.  NICHOLS  et  aL 
(Court  of  Appeals  of  Colorado.    Feb.  11, 1914.) 

1.  Cbkditobs'  Snrr  (•  27*)— PAE-nm— Tkubt 

Company. 

Where,  in  a  creditors'  suit  to  determine  the 
interest  of  others  in  a  judgment  debtor's  prop- 
erty, and  to  have  bis  interest  declared  subject 
to  plaintiCTa  judgment,  it  appeared  that  the 
interests  of  a  trust  company  were  antagonistic 
to  those  of  plaintiff,  and  would  have  to  be  de- 
termined before  plaintiff  was  entitled  to  any  re- 
lief, tlie  trust  company  was  an  indispensable 
party  to  the  action,  even  though  Its  president, 
as  an  indivldnal,  had  been  made  a  par^  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  ||  100-109,  112,  118;  Dec. 
Dig.  I  27.*] 

Z  JuDoiieifT  (I  780*)— LiBK— PaoPKBTT  Sub- 
ject—Contract. 

Where  N.'s  property  was  sold  in  mortgage 
foreclosure,  and  a  contract  was  executed  be- 
tween him  and  the  owner  of  the  certificate  of 


purchase,  giving  him  the  option  to  repurchase 
a  part  subject  to  a  forfeiture  of  all  payments 
in  case  he  defaulted,  and  providing  that  be 
should  hold  possession  of  the  property  during 
the  life  of  the  contract,  he  had  a  mere  inchoate 
right  depending  opon  his  performance,  and  hence 
had  no  interest  in  the  property  to  whidi  judg- 
ment liens  subsequently  filed  against  him  could 
attach. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f§  1841,  1348-1349;  Dec.  Dig.  ( 
780.*] 

8.  Creditobs'  Suit  (|  27*)r-PABTis8— Inisb- 

Etrr  T7NDKB  Cqrtbact. 

Where,  on  a  creditors'  bUI,  it  appeared  that, 
under  a  contract  between  the  judgment  debtor 
and  a  trust  company  which  had  purchased  bis 
property  at  mortage  foreclosure  sale,  Uie  debt- 
or was  given  a  right  to  repurchase,  his  interest 
if  any,  as  purchaser  of  the  property  could  not 
be  determined  without  the  trust  company  being 
made  a  party  to  the  suit 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit  Cent  Dig.  Sf  100-109,  112,  113;  Dec. 
Dig.  S  27.*]  — ,  , 

Error  to.  District  Conrt,  Arapahoe  Goun- 
^ ;  Charles  McCall,  Judge. 

Creditors'  bill  by  Alexander  Ross  against 
James  H.  Nichols  and  others.  Judgment  for 
defendants,  and  plalntlfl  brings  error.  Af- 
firmed. 

John  R.  Smith,  of  Denver,  for  plalntlfl  in 
error.  Ritter  &  Marshall,  of  Denver,  for  de- 
foidants  In  error. 

MORGAN,  J.  Writ  of  error  to  the  Arapa- 
hoe district  court  to  reverse  a  Judgment  In 
favor  of  the  defendants  In  an  action  com- 
menced March  23, 1008,  by  the  plaintiff  in  the 
nature  of  a  creditors'  bill,  asking  for  deter- 
mination and  declaration  as  to  the  Interest 
of  defendant  Nichols  in  and  to  the  property 
Involved,  and  asking  that  the  plaintlS  be 
allowed  to  pay  off  all  claims  of  the  other 
defendants  upon  the  property,  and  thereafter 
to  hold  the  same,  and  subject  It  to  the  lien 
of  his  two  judgments  against  the  defendant 
Nichols,  the  docket  entry  of  which  had  been 
filed  as  required  by  law  on  March  16,  1908. 

The  evidence  discloses,  chronoIogicaUy, 
that: 

Prior  to  tmy  of  the  datet  involved  herein, 
Nichols  owned  the  property  subject  to  a 
mortgage  to  L.  R.  Bergeron  for  $11,800. 

On  Feiiruary  BS,  1905,  the  property  was 
sold  to  Bergeron  for  $13,000  at  sherUTs  sale 
on  the  foreclosure  of  his  mortgage,  and  a 
certificate  of  purchase  issued. 

On  April  H,  1905,  Nichols  gave  a  deed  of 
trast  to  the  defendant  Marshall,  trustee,  to 
secnre  $8,600  due  to  the  Central  Savings 
Bank. 

On  Hay  iS,  1905,  Nichols,  gave  a  quitclaim 
deed  to  Marshall,  which.  It  la  admitted,  was 
to  operate  as  a  mortgage  in  connection  with 
the  deed  of  trust  aforesaid,  both  subject  to 
the  Bergeron  mortgage. 

In  February,  1908,  about  which  date  the 
bank  had  purchased  and  had  assigned  to  It 
the  Bergeron  certificate,  Nichols  made  a  con- 
tract to  sell  the  property  to  a  man  named 
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Catper  for  $80,000,  which  contract  Is  refer- 
red to  in  the  written  contract  inrolved  in 
this  case,  which  follows. 

On  Feiruary  28,  1908,  a  written  contract 
was  made  between  the  Central  Savings  Bank 
&  Trust  Company,  successor  to  the  Central 
Savings  Bank,  and  the  owner  of  the  certifi- 
cate aforesaid,  and  Nichols,  whereby  the 
trust  company  agreed  to  sell  and  convey  the 
property  to  him,  including  some  other  prop- 
erty; Nichols  agreeing  to  pay  for  the  same 
$18,792.79,  but  permitting  the  trust  company 
to  retain  a  one-fourth  interest,  if  he  paid 
the  entire  amount  on  or  before  January  1, 
1909,  otherwise  the  trust  company  was  to 
retain  a  one-third  Interest,  thus  contracting 
to  purchase  a  three-quarter  or  two-third  In- 
terest, as  the  case  might  be.  Nichols  to  pay 
all  taxes,  and  assessments,  and  insurance, 
and  forfeit  all  payments  made,  if  he  failed 
to  make  any  iwyment  on  or  before  the  time 
it  fell  due,  or  within  six  months  thereafter, 
and  to  hold  possession  of  the  property  during 
the  life  of  the  contract  Appellant  contends 
this  contract  reveals  and  confers  upon  Nich- 
ols an  interest  that  can  be  reached  and  deter- 
mined in  this  suit,  and  then  subjected  to  the 
lien  of  his  Judgments. 

On  March  16, 1908,  the  plaintiff,  Ross,  hav- 
ing prior  to  that  time  recovered  .  the  two 
judgments  against  Nichols,  filed  transcripts 
of  the  docket  entry  thereof  with  the  record- 
er; both  Judgments  amounting  to  about  $3,- 
000. 

On  March  SS,  1908,  Ross  brought  this  suit 
for  the  purpose  of  having  Nichols'  interest 
in  the  property  determined,  so  that  he  might 
thereafter  subject  it  to  the  effect  of  the  Judg- 
ment Uens,  on  the  theory  that  the  entire  in- 
debtedness of  Nichols  to  the  trust  company, 
including  the  amount  paid  for  the  Bergeron 
certificate,  were  merged,  and  the  contract 
became  and  was  a  mortgage  on  Nichols'  prop- 
erty in  favor  of  the  trust  company. 

On  April  11,  1908,  the  trust  company  took 
a  sheriffs  deed  upon  its  certificate  of  pur- 
chase, and  put  it  on  record. 

[1]  Willis  M.  Marshall  was  president  of 
the  bank,  and  afterwards  of  its  successor, 
the  trust  company,  bat  was  not  sued  as  presi- 
dent of  either,  nor  was  the  bank  or  the  trust 
company  made  a  party  to  this  suit.  The 
Carper  contract  was  not  Introduced,  and  no 
further  facts  elicited  concerning  It. 

The  foregoing  facts  are  all  either  admitted 
in  the  pleadings,  or  else  appear  In  the  writ- 
ten contract,  or  in  the  undisputed  testimony 
of  S.  E.  Marshall,  as  no  other  evidence  was 
presented. 

It  plainly  appears  that  the  trust  company 
would  not  be  affected  by  any  decree  that 
might  be  entered  In  this  suit,  and  It  further 
appears  from  the  written  contract  and- Mar- 


shall's testimony  that  the  trust  company's 
interest  is  antagonistic  to  the  Interest  of  the 
plaintiff,  and  would  have  to  be  determined 
before  the  plaintiff  could  either  pay  the 
money  he  asks  to  be  permitted  to  pay.  or 
before  he  could  subject  the  property  to  lien 
of  his  judgmenta  The  trust  comi>any  was 
an  Indispensable  party.  However,  as  the  de- 
fendants do  not  directly  question  plalutifTs 
right  to  have  the  matters  determined  with- 
out the  appearance  of  the  trust  company,  and 
as  the  facts  would  in  all  probability  have 
been  the  same  if  it  had  been  a  party,  no 
harm  will  be  done  by  siBrmlng  the  jodgment 
on  the  following  grounds: 

[2]  All  right  and  ttUe  of  Nichols  was  lost 
on  the  expiration  of  his  right  to  redeem 
from  the  Bergeron  foreclosure,  and  all  of  the 
bank's,  or  Marshall's,  or  the  trust  company's 
rights  under  the  deed  of  trust  and  the  quit- 
claim deed  were  foreclosed  and  extinguished 
thereby;  therefore,  the  trust  company  be- 
ing entitled  to  a  deed  on  the  Bergeron  certifi- 
cate, Nichols  had  no  Interest  when  the  Judg- 
ment liens  were  filed,  unless  it  arose  by  and 
through  his  contract  with  the  trust  company, 
and  this  was  nothing  more  than  an  Inchoate 
right  depending  upon  his  performance,  or 
such  partial  performance  as  would  give  blm 
an  indefeasible  Interest  It  is  not  shown  by 
the  evidence  that  any  part  of  this  contract 
bad  been  performed  by  him  that  might  not 
be  thereafter  forfeited  by  his  failure  to  per- 
form the  remainder  under  the  terms  of  the 
contract 

It  seems  clear  under  the  authorities  that 
the  trust  company,  as  the  holder  of  the  cer- 
tificate of  purchase  In  this  case,  and  being 
entitled  to  a  sheriff's  deed  at  the  time  this 
suit  was  commenced,  had  the  right  to  sell 
the  property  to  Nichols,  or  to  any  one  else, 
and  that  Its  contract  with  him  amounted  to 
nothing  more  than  a  contract  of  sale  of  the 
property  to  him,  and  that,  if  this  be  true,  he 
would  have  no  Interest  in  the  property  that 
could  be  caught  by  the  plaintiff's  Judgment 
liens.  Roose  v.  Gove,  32  Colo.  522,  77  T'ac. 
246.  Marshall's  testimony  was  very  positive 
that  the  contract  with  Nichols  was,  as  it 
shows  on  its  face,  a  contract  of  sale,  and  not 
intended  as  a  mortgage,  and,  as  his  testi- 
mony was  not  contradicted,  it  seems  impos- 
sible to  hold  that  the  contract  was  a  mort- 
gage, or  Intended  as  such. 

[3]  And  as  to  any  Interest  Nichols  might 
have  had,  aa  a  purchaser  of  the  property  un- 
der the  contract  assuming  that  his  rights  bad 
not  been  forfeited  by  default  in  the  pay- 
ments, such  right  if  any,  cannot  be  determin- 
ed without  the  other  party  to  that  contract 
the  trust  company,  be  made  a  party  to  .the 
suit 

Judgment  afilrmed.  ' 
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aOSS  ▼.  NEWSOM. 
(Goort  of  Appeals  of  Colormdo.    Vtb.  11, 1014.) 

1.  BviDKNCK  (I  366*)— JuDamnT— Admusion 

IK   BVIDKNCB— RKQUISITES. 

In  an  action  to  quiet  title,  the  district 
court  properly  excluded  as  evidence  a  decree  o' 
the  conn^  court  unaccompanied  by  the  judg- 
ment roll. 

[Ed.  Note.— For  other  cases,  see  ^Tidenoe, 
Cent  Dig.  ii  1621-1639;    Dec.  Dig.  i  366^ 

2.  JvDQiam  (I  496*)— Ck>Li.ATEEAi<  Attack- 
Adjudication  AS  TO  Vauditt. 

'  Where,  in  an  action  to  quiet  title  in  the 
district  court,  defendant  introduced  in  evidence 
a  decree  of  the  county  court  qttietiiu[  title  in 
him,  but  such  evidence  was  rejected  on  the 
ground  that  the  decree  was  not  accompanied 
b^  the  judgment  roll,  it  was  improper  for  the 
district  court  to  adj|udce  tliat  the  county  court's 
decree  was  void;  it  being  regular  on  its  face. 
[£d.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {f  649^,  988.  934;  Dec.  Dig.  | 
496.»1 

Appeal  from  District  Court,  Washington 
County;  H.  P.  Burke,  Judge. 

Action  to  quiet  title  by  Horace  O.  Newsom 
against  Norman  A.  Ross.  From  a  Judgment 
for  plaintiff,  defendant  appeals    Affirmed. 

B.  H.  Gllmore,  of  Denver,  for  appellant 
jotan  V.  Mall,  of  Denver,  for  appellee. 

HURIiBUT,  J.  This  is  an  action  to  quiet 
title,  instituted  June  8,  1909,  In  which  plain- 
tiff (appellee)  recovered  judgment  Com- 
plaint is  In  usual  form,  to  which  defendant 
filed  an  answer,  setting  up  seven  defenses. 
The  answer  was  met  by  general  replication. 
The  first  defense  pleads  a  general  denial ;  the 
second,  title  by  virtue  of  a  tax  deed  recorded 
February  21, 1901 ;  the  third,  a  decree  of  the 
county  court  of  Washington  county,  rendered 
July  2, 1902 ;  Qie  fourth,  the  five  years  equity 
statute  of  limitations;  the  fifth,-  the  short 
statute  of  Umitatlons  (section  3904,  MUls' 
Annotated  Statutes);  the  sixth,  the  seven- 
year  statute  of  limitations  based  upon  color 
of  title  tal^en  in  good  faith  and  payment  for 
seven  successive  years  of  all  taxes  legally  as- 
sessed; the  seventh,  laches  of  plaintiff  In 
bringing  the  action. 

Our  Supreme  Court,  as  well  as  this  court, 
have  repeatedly  considered  and  determined 
questions  of  law  like  those  here  presented, 
and  in  each  Instance  have  decided  the  same 
against  the  contentions  here  urged  by  appel- 
lant No  good  purpose  can  be  accomplished 
by  reviewing  those  decisions. 

[1,  2]  Appellant  complains  that  the  decree 
In  this  case  declared  void  the  county  court 
decree  which  was  offered  in  evidence  as  an 
adjudication  of  the  subject-matter  in  issue, 
and  as  an  estoppel,  but  which  was  ruled  out 
for  the  reason  that  it  was  not  accompanied 
by  the  judgment  roll.  The  district  court  was 
right  in  excluding  the  decree,  but  erred  in  de- 
claring it  to  be  void.  Judge  King,  in  Empire 
a.  &  C.  Co.  v.  Coleman,  23  Colo.  App.  351, 
129  Paa  622,  has  clearly  reasoned  and  deter- 
mined the  proper  action  of  tbe  district  court 


under  drcumstancM  stmllar  to  those  wriaHiig 
here,  and  holds  that  It  should  not  declare  a 
county  court  decree  void  on  collateral  attack, 
when  the  same  does  not  affirmatively  show 
on  its  face  want  of  jurisdiction  in  the  court ; 
it  being  also  held  that  the  district  court  may 
reject  it  as  evidence  (if  not  supplemented  by 
the  judgment  roll)  as  being  Inadmissible  to 
establish  title  in  the  party  relying  thereon. 

The  judgment  should  be  modified,  respect- 
ing the  county  court  decree,  in  harmony  with 
the  views  above  expressed,  and,  as  modified, 
the  Judgment  will  be  affirmed. 

Judgment  affirmed. 


(26  Colo.  A.  (93) 

STRATTON  y.  MURRAY. 
(Oonrt  of  Appeals  of  Colorado.    F^b.  11,  1914) 

1.  EjJkotvent  (f  84*)— BviDBNCK  Admissible 
Under  Genebai.  Issue. 

In  an  action  for  the  possession  of  land  un- 
der Mills'  Ann.  Code,  }  265,  defendant  could, 
under  the  general  issue,  show  the  invalidity  of  a 
trustee's  deed  relied  on  by  plaintiff  by  showing 
that  there  was  no  public  sale  by  the  trustee. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  SS  230-234,  236 ;    Dec  Dig.  {  84.*] 

2.  TBIAI.    (t   377*)— SUBFBI8B  AT  TBIAI/— MO- 
TION TO  Reopen. 

Where,  in  an  action  for  land,  both  sides 
rested  at  the  trial,  plaintiil  not  asking  for  a 
continuance  so  as  to  have  an  opportunity  to 
rebut  certain  testimony,  and  the  court  took  tbe 
case  under  advisement,  and  l4  days  tiiereafter, 
before  judgment  was  rendered,  plaintiff  filed  a 
motion  to  reopen  the  case  to  introduce  testi- 
mony In  rebuttal,  there  was  no  abuse  of  discre- 
tion in  overruling  the  motion. 

[BM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  887-890;   Dec.  Dig.  {  377.*] 

3.  MoBTOAOKS   (8  372*)- Sale  BT  TRtlSTEB— 
Title  and  Rights  of  Pubchaskb. 

The  doctrine  of  caveat  emptor  applies  in 
sales  under  trust  deeds,  and  a  purchaser  must 
at  bis  peril  see  to  it  that  tbe  trustee  has  in 
every  way  followed  the  directions  described  by 
the  trustee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §{  1102,  1103,  1105-1U7 ;  Dec.  Dig. 
i  372.*] 

Appeal  from  District  Court  Logan  County ; 
H.  P.  Burke,  Judge. 

Action  by  Walter  S.  Stratton  against  John 
H.  Murray.  From  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

John  F.  Mall,  of  Denver,  for  appellant 
W.  Ii.  Hays,  of  Sterling,  for  appellee. 

HURLBUT,  J.  This  is  a  possessory  action, 
instituted  July  31,  1908,  under  section  266, 
Mills'  Annotated  Code,  by  appellant  (plaintiff 
below)  against  appeUee.  Defendant  filed  his 
answer  consisting  of  a  general  denial  only. 

At  the  trial  plaintiff  Introduced  in  evidence 
the  deeds  and  documents  upon  which  he  re- 
lied to  establish  bis  title,  one  of  which  (a 
trustee's  deed)  purported  to  convey  tbe  land 
In  controversy  to  plaintiff.  PlalnOff  then 
rested;  whereupon  defendant  produced  two 
witnesses,  whose  testimony  tended  to  prove 
that  tbe  public  sale  mentioned  In  tbe  trus- 


•Far  atlMr  eases  s«b  aan*  topic  and  sestlon  NUHBBB  In  Dec  Die  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Index**  , 

Digitized  by  V^OOQIC 


1016 


138  PACIFIC  BBPOBTBB 


(Colo. 


tee's  de^  had  never  taken  place.  Tbeir  evl- 
denoe  was  to  Uie  effect  that  they  appeared 
at  the  front  door  of  the  courthouse  oo  the 
day  of  sale  at  9  o'clock  In  the  morning,  and 
remained  c(»itlnnouBly  there  and  thereahont 
until  12  o'clock,  and  that  the  trustee  did  not 
appear  at  that  time  at  the  courthouse,  at  Its 
front  door  or  other  place  near  or  about  the 
same,  and  submit  at  public  vendue  the  prop- 
erty in  controversy.  The  court  took  the  case 
under  advisement,  and  14  days  thereafter, 
and  before  Judgment  was  announced,  plaintiff 
filed  a  motion  asking  the  court  to  reopen  the 
case  and  penult  blm  to  Introduce  evidence  in 
rebuttal  to  disprove  the  statements  of  the 
two  witnesses  mentioned,  supporting  the 
same  with  four  affidavits.  The  court  over- 
ruled said  motion  and  rendered  judgment  in 
favor  of  defendant 

There  are  but  two  spedflc  assignments  of 
error,  the  first  of  which  challenges  the  ruling 
of  the  court  In  permitting,  against  plaintiff's 
objection,  the  two  witnesses  to  testify  as  to 
the  absence  of  public  sale  of  the  premises  in 
accordance  with  the  advertisement 

[1  ]  Appellant  urgently  Insists  that  the  trus- 
tee's deed,  being  good  on  Its  face,  fixed  prima 
fade  the  legal  title  to  the  premises  in  plain- 
tiff, and  that  under  the  Code,  defendant 
having  only  pleaded  a  general  denial,  could 
not  attack  such  deed  by  showing  a  want  of 
capacity  in  the  trustee  to  execute  the  same 
through  his  failure  to  cry  and  sell  the  prop- 
erty at  public  auction  at  the  time  and  place 
designated  In  the  advertisement  of  sale;  in 
other  words,  that  by  falling  to  specially 
plead  in  his  answer  the  want  of  such  sale,  de- 
fendant was  estopped  from  proving  the  ab- 
sence thereof ;  citing  in  support  of  his  conten- 
tion Wells  V,  Caywood,  3  Colo.  487,  and  Davis 
V.  Holbrook,  25  Colo.  493,  66  Fac.  730.  Neith- 
er of  these  cases  throws  any  light  on  the 
question.  Our  attention  has  not  been  called 
to  any  case  in  the  appellate  courts  of  this 
state  since  the  adoption  of  the  Code  Involving 
the  identical  question  before  us.  It  may  be 
conceded  that  the  trustee's  deed  was  good  on 
its  face,  and  fixed  prima  fade  the  legal  title 
in  plaintiff;  and  we  are  now  to  consider 
whether'  or  not  under  the  general  denial 
pleaded  by  defendant  he  was  entitled  to  es- 
tablish by  proof  the  absence  of  sale  under  the 
trust  deed  and,  thus  show  fraud  of  the  trus- 
tee In  executing  the  trustee's  deed  without 
having  first  sold  the  land  at  public  auction 
as  required  by  the  trust  deed. 

The  controverted  point  is  narrowed  to  the 
Pimple  proposition  whether,  in  a  code  action 
to  recover  possession  of  land,  when  the  com- 
plaint simply  avers  the  general  title  to  be  in 
plaintiff  in  fee,  and  the  answer  consists  only 
of  a  general  denial,  the  defendant  may  show 
by  comi>etent  testimony  the  invalidity  of  a 
trustee's  deed  produced  at  the  trial  and  re- 
lied upon  by  plaintiff,  by  disproving  the  re- 
citals of  such  deed  which  allege  that  the 
property  therein  described  has  been  sold  at 


public  sale  in  accordance  with  the  terms 
of  the  trust  deed  therein  mentioned.  Our 
Supreme  Court  has  repeatedly  dedded  that 
In  the  code  possessory  action  the  plaintiff 
must  rely  upon  t^  strength  of  his  own  title, 
and  not  upon  the  weakness  of  that  of  defend- 
ant excepting  only  where  the  title  to  the 
land  in  controversy  is  in  the  government  of 
the  United  States,  and  that  the  same  prin- 
ciples applicable  to  the  action  of  ejectment 
existing  prior  to  the  adoption  of  the  Code 
govern  in  the  code  action,  except  where 
changed  by  statute.  Under  section  59,  Mills' 
Code,  the  defendant  may  plead  any  defense 
he  may  have  to  a  cause  of  action,  whether 
It  be  denominated  legal  or  equitable.  Sec- 
tion 268  of  the  Code,  pertaining  to  posses- 
sory actions,  reads,  in  part  as  follows:  '^Tbe 
answer  to  a  complaint  filed  under  this  chap- 
ter shall  either  spedflcally  or  generally  de- 
ny the  material  allegations  of  the  complaint 
•  •  •  The  answer  may  also  state,  general- 
ly, as  In  the  complaint  the  character  of  the 
estate  in  the  premises,  or  any  part  thereof, 
which  the  defendant  claims,  or  any  right  of 
possession  or  occupancy  he  dalms." 

It  appears  from  this  section  that  In  such 
an  action,  if  defendant  chooses,  he  may  re- 
ly solely  upon  a  general  denial  to  defeat 
plaintiff's  claim.  In  this  state,  under  the 
practice,  applicable  to  actions  of  ejectment 
prior  to  the  adoption  of  the  Code,  it  was  held 
by  the  Supreme  Court  In  Knox  et  al.  v.  Mc- 
Farran,  4  Colo.  686,  that  under  the  gener- 
al issue  In  ejectment,  it  was  competent  for 
defendant  to  show  that  a  deed  relied  on  by 
plaintiff  was  made  with  intent  to  defraud 
creditors,  and  the  court  speaking  through 
Judge  Elbert  used  this  language:  "The 
superior  fadlltles  of  a  court  of  equity  to 
Investigate  questions  of  fraud,  its  greater 
power  to  afford  relief,  the  propriety  of  In- 
vestigating questions  touching  the  validity 
of  conveyances  of  real  estate  in  a  direct  rath- 
er than  a  collateral  proceeding  would  have 
made  resort  to  Its  jurisdiction  in  this  case 
advisable.  Courts  of  law,  however,  have 
generally  Insisted  upon  a  broad  concurrent 
Jurisdiction  In  matters  of  fraud,  and  we  ac- 
cept the  decisions  as  we  find  them.  In  an 
action  of  ejectment.  It  Is  competent  to  show 
that  a  conveyance  relied  upon  by  one  of  the 
parties  to  the  action  was  made  with  the  in- 
tent to  defraud  creditors.  •  •  •  That  a 
like  question  of  fraud  might  be  Investigated 
in  an  action  of  fordble  detainer  was  held  in 
the  case  of  Wllcoxen  v.  Morgan,  2  Colo.  473. 
There  is  no  reason  for  prescribing  a  different 
rule  in  ejectment" 

It  will  be  noticed  In  the  Instant  case  that 
defendant  neither  pleads  nor  attempts  to 
prove  an  equitable  title  to  the  property.  He 
was  in  possession,  and  bis  general  denial, 
as  has  been  frequently  held,  admits  his  pos- 
session. Under  the..  Code  he  might  have 
pleaded  specifically  an  equitable  or  legal 
title,   and   introduced   evidence   In  auyport 
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ttaereot  but  he  chose  to  stand  upon  his  pos- 
session and  demand. of  plaintiff  a  full  and 
clear  proof  of  bis  pleaded  title  or  right  of 
entry.  If  the  trustee  executed  the  trustee's 
deed  without  having  previously  cried  and 
sold  the  land  at  public  auction,  as  required 
by  the  trust  deed,  he  possessed  no  power  or 
authority  to  execute  the  deed,  and  the  same 
would  convey  no  title  to  the  grantee  except 
the  bare  legal  title;  the  equitable  title  still 
remained  In  the  trustor.  We  think  that  In 
a  code  action  of  ejectment,  under  pleadings 
like  these,  defendant,  under  his  general  de- 
nial, could  show  the  fraud  of  the  trustee  in 
executing  the  trustee's  deed  without  having 
first  sold  the  property  at  public  vendue  at 
the  time  and  place  fixed  In  the  advertise- 
ment; and.  If  his  proof  was  snfflicient  in 
this  behalf,  plalntUTs  action  would  falL 

In  Harrison  v.  Hodges,  49  Colo.  105,  111 
Pac.  706,  being  an  action  under  the  Code  to 
quiet  title  to  land,  the  plaintiff  pleaded  gen- 
erally his  ownership  and  possession  of  the 
land,  and  the  defendant  Hodges  filed  his  an- 
swer denying  the  allegations  of  the  com- 
plaint, and,  in  addition,  pleaded  generally 
his  ownership  in  fee.  Plaintiff's  title  was 
founded  upon  a  tax  deed,  -which  was  offered 
in  evidence  by  him,  but  rejected  by  the  court 
on  the  ground  that  it  was  void  on  Its  fac& 
It  was  claimed  by  plaintiff  (appellee)  on  ap- 
peal that  defendant  was  not  entitled  to  the 
relief  given  him  by  the  court,  because  he  had 
failed  to  specially  plead  the  defects  in  plain- 
tiff's tax  deed.  The  court  ruled  against  his 
contention,  and  Justice  ATusser  in  r^tderlng 
the  opinion  of  the  court  used  this  language: 
"It  is  impossible  to  conceive  how  the  defend- 
ant. In  his  answer,  could  be  expected  to 
plead  the  defects  in  the  tax  sale  or  tax  deed. 
The  plaintiff,  in  her  complaint,  alleged  that 
she  was  the  owner  of  the  land.  The  defend- 
ant, In  his  answer,  was  not  bound  to  an- 
ticipate that  the  plaintiff  would  prove  her 
title  by  a  tax  deed.  In  fact,  there  was  noth- 
ing in  the  complaint  that  called  tor  more 
than  a  denial  of  plaintiff's  title  and  the  set- 
ting out  of  the  right  or  Interest  claimed  by 
the  defendant"  In  that  case  the  defendant 
apparently  put  In  evidence,  over  plaintiff's 
objection,  testimony  which  tended  to  show 
that  the  tax  deed  was  void  because  of  fail- 
ure of  the  revenue  officers  to  comply  with  the 
law  in  prosecuting  the  proceedings  which 
culminated  in  the  tax  deed.  It  was  not  In- 
dicated in  that  opinion  what  the  rule  would 
be  in  case  the  action  were  one  for  possession 
under  the  Code. 

However,  In  Bmpire  B.  &  C  Co.  ▼.  Howell, 
24  Colo.  App.  67,  131  Pac.  798,  Judge  Morgan, 
l)y  way  of  dictum,  htid  that,  in  a  possessory 
action  under  the  Code,  the  role  should  be 
the  same  in  this  naiject  as  that  announced 
by  the  Supreme  Court  in  the  Harrison  Cose, 
using  this  language:  "Although  not  neces- 
sary to  determine  on  this  appeal,  another  a»- 
dgnment  will  be  considered,  whereby  appel- 


lant contends  that,  under  a  general  denial 
in  the  replication,  a  plaintiff,  in  the  code  ac- 
tion for  possession  of  land,  cannot  introduce 
evidence  attacking  a  tax  deed,  introduced 
by  defendant,  for  defects  not  appearing  on 
the  face  thereof.  This  contention  is  not 
without  merit,  where  the  defendant  pleads 
a  tax  deed,  fair  on  its  ftice,  to  establish  title 
in  himself.  Anderson  v.  Bartels,  7  Colo. 
256  [3  Pac.  225];  Schlageter  v.  Oude,  30 
Colo.  310  [70  Pac.  428) ;  Harrison  v.  Hodges, 
49  Colo.  106  [111  Pac.  706].  In  the  last  case  . 
dted,  however,  the  Supreme  Court  held  that, 
in  the  code  action  to  quiet  title,  it  Is  im- 
possible to  conceive  how  defendant  can  plead 
the  infirmities  in  a  tax  deed  that  is  not 
pleaded  by  the  plaintiff ;  and  it  would  seem 
that,  in  the  code  action  for  possession  of 
land,  it  would  be  no  less  Impossible  to  con- 
ceive how  a  plaintiff  could  be  expected  to 
plead  in  a  replication  the  defects  leading  up 
to  the  execution  of  a  tax  deed  relied  upon  by 
defendant,  where  the  defendant  has  not 
pleaded  It  in  the  answer." 

In  Watts  V.  Witt,  39  S.  O.  366,  17  S.  E. 
822,  a  possessory  action,  a  question  was  pre- 
sented somewhat  similar  to  the  one  we  have 
before  us.  The  court  held  that  defendant 
could  defeat  plaintifTs  claim  by  sbovring  that 
one  of  plaintiff's  muniments  of  title  was 
founded  upon  fraud  in  its  execution,  saying: 
"She  must,  under  the  well-settled  rule,  de- 
pend entirely  upon  the  strength  of  her  own 
title,  and  not  upon  the  weakness  of  her  ad-  . 
versary's.  A  defendant  in  possession  may 
either  fold  his  arms  and  await  the  establish- 
ment of  plaintiff's  title,  or  he  may  show  a 
superior  title  in  some  third  person,  and,  until 
the  plaintiff  shows  a  title  superior  to  all  the 
world,  the  defendant  is  entitled  to  retain 
possession.  When,  therefore,  it  appears  that 
one  of  the  links  In  plaintiff's  title  is  defec- 
tive or  void,  for  fraud  or  other  cause,  the 
plaintiff  falls  to  establish  superior  title,  and 
the  action  falls  on  that  account.  Any  other 
view  would  permit  a  party  to  take  advantage 
of  his  own  wrong." 

In  Sparrow  v.  Rhoades,  76  OaL  206,  18 
Pac.  245,  9  Am.  St.  Rep.  197,  being  an  action 
in  ejectment,  in  which  defendant  answered 
by  a  general  denial,  it  was  held  the  defend- 
ant could  give  evidence  that  the  considera- 
tion for  one  of  plaintiff's  muniments  of  title 
was  illegal,  the  court  saying:  "Under  a  gen- 
eral denial  in  an  action  of  ejectment,  the 
defendant  has  a  right  to  Introduce  in  evidence 
any  fact  which  might  show  or  tend  to  show 
that  the  plaintiff  had  no  right  of  entry  when 
the  suit  was  brought.  •  •  •  Under  the 
general  denial  of  the  answer,  evidence  was 
admissible  to  show  that  the  title,  which  on 
the  face  of  the  deed  appeared  to  have  passed 
to  the  plaintiff,  could  not  have  done  so,  and 
that  the  deed  was  worthless  as  a  muniment 
of  title,  or  as  that  under  which  a  right  of 
entry  accrued  to  the  plaintiff,  even  although 
the  fact  that  the  deed  was  void  by  reason  of 
an  illegal  consideration  was  not  set  up  by 

Digitized  by  V^OOQ IC 


1018 


138  PACIFIC  KBPORTBR 


(Cola 


special  plea  In  coiifesslon  and  avoidance. 
The  general  denial  of  the  defendant  was  In 
effect  that  he  denied  the  plaintiff's  title  and 
right  of  entry,  the  proof  to  sustain  which 
was  that  the  deed  under  which  the  plaintiff 
claimed  was  in  fact  no  deed  at  all — of  no 
more  value  to  convey  title  than  a  piece  of 
blank  paper,  and  utterly  valuele^  as  evi- 
dence of  title."  To  the  same  effect:  Farley 
-V.  Parker,  6  Or.  105,  26  Am.  Kep.  804;  Oil- 
man V.  Gllman,  lU  N.  Y.  265,  18  N.  BJ.  849; 
Kelso  V.  Norton,  65  Kan.  778,  70  Pac.  896, 
93  Am.  St  Rep.  308;  Colorado  Cent  Con.  M. 
Co.  V.  Turck,  60  Fed.  888,  2  O.  0.  A.  67; 
Dobbs  et  al.  v.  Kellogg,  53  Wis.  448,  10  N. 
W.  623;  Fitzgerald  v.  Shelton,  95  N.  C.  619; 
PhUlips  V.  Hagart  118  Cal.  652,  46  Pac.  843, 
54  Am.  St  Rep.  369.  See,  also,  Lewis  v. 
^Hamilton,  26  Colo.  263,  58  Pac.  196. 

[2]  As  to  the  remaining  assignment  of  er- 
ror, appellant  Insists  that  the  court  abused 
Its  discretion  in  overruling  the  motion  to  re- 
open the  case  and  permit  rebuttal  testimony 
to  be  given.  As  above  shown,  both  parties 
rested  at  the  trial.  The  court  took  the  case 
under  advisement,  and  14  days  thereafter, 
before  Judgment  was  announced,  plaintiff 
filed  the  motion.  It  was  within  the  discre- 
tion of  the  court  to  grant  or  deny  the  motion. 
We  discover  notUng  in  the  record  that  sug- 
gests prejudice  or  feeling  on  the  part  of  the 
court  against  plaintiff  in  its  ruling  on  the 
motion.  Plaintiff  had  ample  opportunity  at 
the  trial  to  ask  for  a  continuance  in  ordw 
to  produce,  if  he  could,  this  rebuttal  testi- 
mony. In  the  morning  hour  Murray  and 
Morris  had  given  their  testimony.  Plain- 
tiff's attorney  had  not  rested  his  case  when 
a  recess  was  taken  at  noon.  He  bad  two 
hours  at  that  time  to  think  the  matter  over, 
with  full  knowledge  of  the  testimony  attack- 
ing his  trustee's  deed.  In  his  affidavit  the 
attorney  avers  that  during  the  recess,  he 
tried  to  find  the  substituted  trustee,  Arnold, 
but  was  unable  to  find  him;  still  he  went 
back  to  court  at  2  o'clock  and  rested  bis 
case,  without  making  any  motion  or  suggest- 
ing anything  to  the  court  In  the  way  of  a 
continuance,  or  that  he  desired  further  time 
to  investigate  the  matters  testified  to  by  the 
two  witnesses.  After  apparently  being  sat- 
isfied to  submit  the  case  to  the  court  for  de- 
termination as  It  stood,  he  waited  two  weeks 
thereafter  before  indicating  to  the  court  that 
he  wanted  an  opportunity  to  Introduce  re- 
butting testimony.  It  is  also  stated  in  the 
attorney's  aflldavit  that  he  had  no  knowledge 
whatever  that  defendant  intended  to  question 
the  sale  upon  which  the  trustee's  deed  was 
founded,  and  that  he  was  surprised  by  t^ 
evidence  of  the  two  witnesses  mentioned. 
The  court  could  not  have  been  much  im- 
pressed with  this  statement  as  the  affidavit 
of  the  plaintiff  himself  stated  that  he  talked 
with  defmdanf  8  witness  Morris  on  the  day 
he  recorded  the  trust  deed,  July  17,  1908,  and 
that  at  that  time  Morris  told  him  the  land 
had  not  been  sold,  and  affiant  in  r^ly  assert- 


ed it  had  been  sold  and  he  had  a  trustee's 
deed  which  he  had  brought  there  for  record. 
Morris  also  told  plaintiff,  at  that  time  that 
he  was  financially  Interested  with -Murray  In 
the  land,  and  that  if  they  could  clear  up 
the  title,  they  would  own  the  land  Jointly; 
so  that  plaintiff's  own  affidavit  shows  he 
knew  both  Morris  and  Murray  were  contend- 
ing that  no  sale  had  taken  place,  and  he  had 
every  reason  to  believe  that  at  the  trial  this 
would  be  at  least  one  defense  he  would  have 
to  meet  It  should  be  presumed  that  plain- 
tiff conveyed  this  Information  to  his  attorney, 
and  he  should  not  be  heard  at  the  trial  to 
say  he  was  surprised  concerning  the  evidence 
of  Morris  and  Murray.  The  statements  con- 
tained in  the  affidavit  of  Arnold,  trustee,  are 
nothing  more  than  an  attempted  effort  to 
state  the  same  facts  concerning  the  sale 
which  are  already  recited  in  the  trustee's 
deed,  which  statements  are  much  less  clear 
and  positive  than  those  in  the  deed.  No  good 
purpose  could  be  served  by  reopening  the 
case  in  order  to  allow  the  trustee  to  recite 
the  same  facts  already  recited  In  the  trustee's 
deed;  and  especially  when  of  less  force  and 
clearness.  As  the  case  was  tried  to  the  court 
without  a  Jury,  it  must  be  presumed  that  the 
trial  Judge  carefully  read  and  considered  the 
four  affidavits  mentioned,  and  fairly  meas- 
ured the  full  force  and  effect  of  the  state- 
ments therein  contained,  as  against  the 
sworn  testimony  given  by  Morris  and  Mur- 
ray. It  should  also  be  presumed  that  If  any- 
thing contained  in  the  affidavits  had  created 
in  the  mind  of  the  Judge  a  serious  doubt  as 
to  the  sale  or  nonsale  under  the  trust  deed, 
be  would  have  promptly  granted'  the  motion. 
The  trial  Judge  was  warranted  In  consider- 
ing every  statement  in  the  affidavits  in  con- 
nection with  the  sworn  testimony  given  by 
the  two  witnesses,  and,  if  he  were  satisfied 
therefrom  that  the  evidence  as  a  whole  pre- 
ponderated in  favor  of  the  defendant,  he 
would  be  Justified  in  overruling  the  motion, 
as  he  did.  We  cannot  do  otherwise  than  at- 
tribute to  the  able  Judge  who  tried  the  case 
perfect  impartiality  as  between  the  contrad- 
Ing  parties,  and  we  are  not  inclined  to  at- 
tribute to  him  an  arbitrary  and  willful  abuse 
of  discretion,   as  suggested  by  appellant 

[3]  This  is  not  a  case  where  a  purchase 
is  striving  to  maintain  his  title  to  real  prop- 
erty founded  upon  private  purchase  of  prem- 
ises, where  he  is  threatened  with  loss  of 
his  title  by  reason  of  some  defect  or  omis- 
sion In  his  title  deed  which  Is  discovered 
after  the  transfer,  but  Is  a  case  where  be 
has  loaned  money  or  purchased  a  note  or 
other  Indebtedness  on  the  faith  of  a  trust 
deed  security  upon  real  property.  It  Is  a 
universal  rule  in  aU  Jurtsdlctlons  that  the 
doctrine  of  caveat  emptor  strictly  applies  In 
sales  under  a  trust  deed,  and  any  one 
standing  in  the  position  of  a  purchaser  at  a 
trustee's  sale  must  at  his  peril  see  to  it 
that  the  trustee  who  makes  the  sale  has  in 
every  way  fully  and  completely  followed  the 
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directions  prescribed  for  him  in  the  tnut 
deed. 

In  the  light  of  this  record,  we  cannot  say 
that  the  trial  court  abnsed  its  discretion 
In  overruling  plaintHTs  motion. 

Onr  conclusions  as  alwve  expressed  deter-, 
mine  this  appeal  in  favor  of  the  appdlee, 
and  the  Judgment  will  be  atBrmed. 


<25  Colo.  A.  391) 

MEBOUKB  et  al.  v.  GIBSON. 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1914.) 

1.  Taxation  (|  762*)— Tax  Dja:i>— Vauditt 

— ASSIONMKNT  OF  CBVTinCATB— TlllB. 

A  tax  deed  was  void  on  its  face  where  the 
assignment  of  the  tax  sale  certificate  by  the 
county  clerk  was  made  more  than  three  years 
after 'its  execution  and  delivery  to  the  county. 
[Ed.  Note. — For  other  caseB.  see  Taxation, 
Cent.  Dig.  is  1614-1516;  Dec.  Dig.  S  762.*1 

2.  Taxation    (|   806»)  —  Fivk-Tkab   Liiota- 

ISONS. 

The  five-year  statute  of  limitations  is  not 
applicable  as  a  defense  to  an  action  to  quiet 
title  under  Mills'  Ann.  Code,  }  256. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ii  158S-1697 ;    Dec.  Dig.  {  805.*] 

3.  Taxation  (|  805*)— Patment  ow  Taxks. 

Where  the  taxes  for  one  of  the  years  were 
due  for  some  time  before  the  issuance  and  re- 
cording of  the  tax  deed  under  which  defendant 
claimed  nnder  the  seven-year  limitations,  th,e 
payment  of  the  taxes  for  such  year  cannot  be 
considered  ss  one  of  the  requisite  yearly  pay- 
ments. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |i  1593-1597;    Dec.  Dig.  i  805. •] 

4.  FBOCESS   (i  96*)— AFFIOAVXr   FOB  PXIBUOA- 
TION. 

A  Judgment  quieting  titls  was  void,  where 
the  affidavit  for  publication  of  summons  was 
msde  by  plaintifT^B  attorney,  and  was  on  in- 
formation and  belief  as  tc#  material  matters, 
and  did  not  show  that  plaintiff  did  not  know  de- 
fendant's residence,  or  show  why  plaintiff  did 
not  make  the  affidavit. 

(Bd.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  |{  108-120;   Dec.  Dig.  {  96.*] 

Appeal  from  District  Coart,  Washington 
County ;  H.  P.  Burke,  Judge. 

Action  by  H.  A.  Gibson  against  I*  A.  Mer- 
core  and  others.  From  a  Judgment  for  plain- 
tUf,  defendants  appeal.    Affirmed. 

R.  H.  Gilmore,  of  Denver,  for  appellant& 
Isaac  Pelton,  of  Akron,  for  appellee. 

BELL,  J.  [1-3]  Appellee  brought  action 
March  10,  1908,  against  appellants,  nnder 
section  256,  Mills'  Annotated  Code,  to  quiet 
the  tiUe  to  the  N.  W.  ^  sec.  1,  twp.  2  N., 
R.  50  W.,  in  Washington  county,  Colo.  Ai>- 
pellants  after  denying  the  allegations  in  the 
complaint,  set  up  a  tax  deed.  Issued  to  their 
grantor,  Margaret  D.  Dickson,  dated  Janu- 
ary 19,  and  recorded  January  21,  1901.  For 
a  ttiird  defense,  tbey  set  up  the  five-year 
statute  of  limitation ;  for  a  fourth  defense,  a 
Judgment  of  the  county  court  of  Washingtoh 
county,  purporting  to  quiet  the  title  to  the 
premises  in  Stone,  Stillman,  Toms,  trustee, 
and  the  Municipal  Debenture  Company;   for 


a  fifth  defense,  the  seven-year  statute  of  limi- 
tation, and  payment  of  taxes  thereunder  for 
seven  consecutive  years  under  claim  and  col- 
or of  title  made  in  good  faith.  The  parties, 
respectively,  introduced  their  evldmce;  then 
appellants  moved  for  Judgment  on  each  of 
said  defenses.  Their  motion  was  denied  by 
the  court,  and  a  decree  entered  for  the  ap- 
jfeWee  quieting  the  title  to  the  premises  in 
him,  and  ordering  appellee  to  pay  to  appel- 
lant Nelson  9133.60,  taxes.  Interest,  and  pen- 
alties which  he  and  his  predecessors  In  in- 
terest had  paid  on  the  property.  The  appel- 
lee established  a  fee-simple  title  in  himSfelf 
to  the  premises  through  a  chain  of  title  from 
the  government  of  the  United  States.  The 
tax  deed  introduced  by  appellants  was  void 
upon  its  face  because,  among  other  reasons, 
the  assignment  of  the  tax  sale  certificate  by 
the  coimty  clerk  was  made  more  than  three 
years  after  its  execution  and  delivery  to  the 
county  of  Washington.  Empire  Co.  v.  Ir- 
win, 23  Colo,  App.  206,  128  Fac.  867 ;  Munson 
V.  Marks,  62  Colo.  663,  124  Pac.  187.  The 
proof  of  the  statutes  of  limitation  was  in- 
sufficient: The  five-year  statute,  because  it 
does  not  apply  to  this  form  of  action  to  quiet 
title,  and  the  seven-year  statute,  because  ap- 
pellants relied  upon  the  payment  of  taxes  on 
said  premises  from  1900  to  1906,  both  in- 
clusive, and  it  required  the  payment  of  taxes 
for  all  of  said  years  to  cover  seven  consecu- 
tive years  from  the  date  of  the  recording  of 
the  deed  to  the  time  of  the  commencement 
of  the  suit  The  taxes  for  1900  were  due 
for  some  time  prior  -to  the  issuance  of  or  re- 
cording of  the  tax  deed,  and  the  payment 
thereof  cannot,  under  any  condition,  be  con- 
sidered as  one  .of  the  requisite  yearly  pay- 
ments. Crlstler  v.  Beardsley,  138  Pac.  68, 
decided  January  12,  1914;  Empire  Co.  v. 
Howell,  22  Colo.  App.  684-599,  126  Pac. 
1096;  De  Ford  v.  Smith,  23  Colo.  App.  78- 
80,  127  Pac  453;  Marks  v.  Morris,  64  Colo. 
186,  129  Pac.  828. 

[4]  The  Judgment  of  the  county  court  pur- 
porting to  quiet  the  title  to  the  premises  in 
Stone  et  al.  was  void,  because,  among  other 
reasons,  the  affidavit  as  a  basis  for  the  publi- 
cation of  the  summons  was  made  by  an  at- 
torney for  the  plaintiffs  in  the  action,  and  on 
Information  and  belief  on  Important  matters, 
and  does  not  show  that  plaintiffs  in  the  ac- 
tion did  not  know  the  residence  of  the  de- 
fendant, nor  why  plaintiffs  did  not  make  the 
affidavit  Sylph  M.  &  M.  Co.  v.  WllUams,  4 
Colo.  App.  345,  346,  36  Pac.  80;  Everett  v. 
Ins.  Co.,  4  Colo.  App.  509-512,  36  Pac.  616; 
Davis  v:  J.  M.  Ii.  Co.,  2  Colo.  App.  881-388, 
31  Pac,  187. 

Appellants  showed  no  title  to  the  premises, 
and  raised  many  questions  which  did  not 
tend  to  prove  their  title,  many  of  which  have 
been  decided  adversely  to  their  contentions 
by  tills  or  the  Supreme  Court,  and  it  would 
serve  no  good  purpose  if  we  should  recou- 
sider  them. 
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We  find  no  rereraible  error  in  tbe  record; 
hence  the  Judgment  is  affirmed,  to  take  effect, 
however,  ui)on  the  payment  to  appellant  Nel- 
son, or  his  legal  representatlTes,  the  amount 
of  taxes  and  interest  found  due  him  by  tbe 
trial  court,  and  appellee  to  recover  bis  costs 
expended  herein. 

Affirmed. 

(«  Oki.  *t» 

AJmS  V.  PARSON  et  alt 
(Supreme  Court  of  Olclahoma.    Dec.  9,  1918.) 

(Syllatui  h»  the  Court.) 
Appeal  ard   Ebbob   (i  664*)— Case -Madb— 

Tike  fob  Skhvino — Extension. 

An  older  granting  an  eztenBioti  of  time 
made  after  the  expiration  of  the  time  originally 
granted  for  making  and  serving  caie-made  is 
void. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  cent  Dig.  H  2601-1^608,  2356-2559; 
Dec.  Dig.  I  56«.«!| 

Error  from  District  Court,  Harper  County; 
R.  H.  Loofbourrow,  Judfe. 

Action  ~by  Charles  W.  Antis  against  A.  K. 
Parson  and  another.  Judgment  for-  defend- 
ants, and  plaintiff  brings  error.    Dismissed. 

Appelget  &  Herod,  of  Woodward,  for  plain- 
tiff in  error.  Chas.  SwindaU,  of  Woodward, 
for  defendants  in  error. 

TURNER,  J.  On  Marcb  14,  1913,  motion 
for  a  new  trial  was  overruled,  and  plaintifF 
was  allowed  40  days  within  which  to  prepare 
and  serve  case-mede,  defendants  allowed  10 
days  thereafter  within  which  to  suggest 
amendments,  the  same  to  be  settled  upon  6 
days'  notice  of  the  time  and  place.  On  April 
29,  1913,  plaintiff  was  granted  "an  extension 
of  60  days  from  this  date  to  prepare  and 
serve  case-made,  and  submit  the  same  to  the 
adverse  party  or  bis  attorney  of  record,  and 
that  the  same  thereafter  be  settled  and  al- 
lowed within  the  times  In  tbe  original  order 
specified."  The  case-made  was  served  on 
May  7, 1913. 

From  an  affidavit  of  one  of  the  attorneys 
for  tbe  plaintiff  in  error,  which  is  attached 
to  tbe  case-made,  it  appears  that  be  was  un- 
der tbe  impression  that  60  days  was  original- 
ly granted  for  preparing  and  serving  case- 
made,  and,  before  that  60  days  expired,  be 
secured  tbe  order  of  April  29,  1913,  granting 
ah  additional  60  days,  and  that  the  case- 
made  was  flled  within  that  period.  The  facts 
are  that,  after  Judgment  was  rendered  in  fa- 
vor of  defendants,  no  Journal  entry  was  pre- 
pared by  tbem,  and  plaintiff,  in  order  to 
have  tbe  record  complete,  inserted  therein, 
without  submitting  it  to  tbe  trial  Judge,  a 
Journal  entry,  prepared  by  himself,  reciting 
that  60  days  was  allowed  within  which  to 
prepare  and  serve  case-made;  that,  after  tbe 
case-made  was  served  on  defendants'  attor- 
ney, he  suggested  amendments,  one  of  which 
was  a  new  and  correct  Journal  entry  allow- 
ing plaintiff  but  40  days  in  which  to  prepare 


and  serve  case-made,  all  of  which  amoid- 
ments  were  allowed  and  incorporated  in  tlie 
case-made. 

The  40  days  allowed  March  14,  1913,  ex- 
pired April  24,  1913,  and  the  order  made 
.April  20th  was  too  late.  An  order  granting 
an  extension  of  time  made  after  the  expira- 
tion of  tbe  time  originally  granted  for  mail- 
ing and  serving  a  case-made  is  void.  London 
&  Lancashire  Fire  Ins.  Co.  v.  Cnmmlngs,  23 
Okl.  126,  99  Pac.  654;  Ellis  y.  Qirr,  25  Okl. 
874,  108  Pac.  1101;  Bettls  v.  Carglle,  23  Okl. 
301,  100  Pac.  436;  Haynes  ▼.  Smith,  29  Okl. 
703,  119  Pac.  246. 

The  motion  to  dismiss  the  appeal  Is  bob- 
tained.    All  the  Justices  concur. 


(«  Okl.  tisy 
BBADT  et  al.  ▼.  BANK  OF  OOBfMBRCB  OF 
COWETA  et  aL 

(Supreme  Court  of  Oklahoma.     Nov.  18,  1913. 
Rehearing  Denied  Feb.  28,  1914.) 

(Syllahut  by  the  Court.) 

1.  VXRDOB  ARD  PUBOBABEB  ({  130*)  —  0>R- 
TBACT  or  SaLI — lUPUED  Wabbantt — BIab- 
KETABLB  TlTUE. 

In  the  absence  of  an  express  provision  in- 
dicating, the  character  of  the  title  provided  for 
bv  a  contract  of  sale  of  real  property,  the  im- 
plication is  that  a  good  or  marketable  title  in 
fee  simple  is  intended  in  all  executory  contracts. 
[Ed.  Note.— For  other  cases,  «ee  Vendor  and 
Purchaser,  Cent.  Dig.  ii  245-247;  Dec.  Dig. 
f  130.*] 

2.  Vendob  ard  Pubchaseb  (J  130*)  — C!on- 
TBACT  OK  Sale— Impued  Wabbantt- Mab- 

KETABLE  TiTLE. 

Such  implied  warranty  only  exists  so  long 
as  the  contract  remains  executory;  i.  e.,  until 
delivery  of  the  d^d. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  245-247;  Dec.  Dig.  { 
130.*) 

3.  Covenants  (§  22*)  —  Constboctior  —  Re- 
newal Aqbeement— What  Law  Govebsb. 

An  executory  contract  for  the  sale  of  land 
in  the  Indian  Territory  wag  made  in  said  ter^ 
ritory  July  29,  1907,  which  by  its  terms  expire 
ed  prior  to  November  16,  1907  (the  day  that 
Oklahoma  was  admitted  into  the  Union  as  a 
state).  The  contract  a  deed,  and  part  payment 
were  then  placed  in  escrow,  but  nothing  was 
done  toward  performing  the  conditions  of  the 
sale  agreement  until  December  4,  1907,  when 
a  new  contract,  extending  the  time  of  perform- 
ance, was  signed  by  the  parties.  Within  a  short 
time  thereafter,  the  deed  and  consideration 
therefor,  including  two  certain  notes,  were  de- 
livered. Seld,  in  an  action  to  recover  on  said 
notes,  where  tbe  makers  set  up  as  a  defense 
broken  covenants  of  warranty,  that  the  cove- 
nants contained  in  the  deed  should  be  construed, 
and  the  purchaser's  riehts  thereunder  deter- 
mined, by  the  law  in  force  when  the  second 
contract  was  made  and  the  deed  delivered. 

[Ed.  Note. — For  other  cases,  see  CJovenants, 
Cent  Dig.  {  21;    Dec  Dig.  |  22.*] 

4.  Covenants  (|  94*)— Covenants  of  Seisin 
—"Good  Right  to  CoNVEr"— Breach. 

Under  section  1202,  Comp.  Laws  1009,  a 
warranty  deed  made  in  substantial  compliance 
with  the  provisions  of  said  act  shall  be  deemed 
a  covenant  on  the  part  of  the  grantor  tliat  at 
the  time  of  making  the  deed  ne  was  legally 
seised  of  an  Indefeasible  estate   in  fee  simple 
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of  the  premise*  and  had  a  good  risht  and  foil 
.power  to  conyey  the  same. 

[EM.  Note.— ror  other  cases,  see  Covenant!, 
Cent  Dig.  H  104-109;    Dee.  Dig.  f  M.*] 

6.  COVBNAIWS   (I  94*)— "COVBWANTS  OF  SHS- 

iw"— "Good  kioht  to  Cowvbt"— Bbkaoh. 

"Covenants  of  seisin"  and  "good  right  to 

convey"  are  synonymous  and,  if  broken  at  all, 

are  broken  wnen  made,  and  an  actual  eviction 

is  unnecessary  to  consummate  the  breach. 

[Ed.  Note.— For  other  cases,  see  Cov«nants, 
Cent.  Dig.  ff  104-100;    Dec.  Dig.  i  94.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1695-1697 ;   voL  4.  p.  8126.] 

6.  Veitdob  awd  Ptteohasbb  (|  808*)— Fom- 
ojlosvbe  of  pubchase-monet  mobtaaoe — 
Defense— Bbeach  or  CovmrAKTs. 

In  such  cases  the  purchaser  in  possession, 
in  a  suit  to  foreclose  a  mortgage  p;iven  for  the 
purchase  money,  may  defend  against  a  recov- 
ery thereon  and  set  up  broken  covenants  of 
seisin,  providing  the  deed  be  such  as  contem- 
plated by  the  statute  above  mentioned. 

[£)d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i|  862.  877-890;  Dec. 
Dig.  i  308.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Okinalgee  County; 
W.  L.  Bamum,  Judge. 

Action  by  the  Bank  of  Commerce  of  Cow- 
eta against  A.  C.  Brady,  Maude  Brady,  and 
B.  E.  Cook.  From  Judgment  for  plBlnUfT  and 
fo¥  defendant  R.  E.  Cook,  defendants  A.  C. 
Brady  and  Maude  Brady  bring  error.  Re- 
versed and  remanded. 

Frank  F.  Lamb,  of  Okmulgee,  for  plaintiffs 
In  error.  Owes  &  Stone,  of  Muskogee,  for  de- 
foidants  in  raror. 


SHARP,  C.  On  July  29,  1907,  the  Coweta 
State  Bank  and  defendant  A.  C.  Brady  en- 
tered Into  a  written  contract  whereby  the 
former  agreed  to  sell  the  latter  160  acres  of 
land  lying  In  the  Western  district  of  the  In- 
dian Territory  for  |2,400  on  the  following 
conditions:  "That  the  party  of  the  second 
part  will  deposit  with  the  Bank  of  Commerce 
of  Coweta,  Ind.  T.,  Are  hundred  dollars  (500) 
as  a  part  payment  for  said  tract  of  land. 
Party  of  the  first  part  agrrees  to  place  with 
said  bank  a  warranty  deed  for  the  above-de- 
scribed land.  The  above  deed  and  deposit 
is  to  be  hdd  by  the  Bank  of  Commerce  of 
Coweta,  Ind.  T.  Party  of  the  first  part 
agrees  with  the  party  of  the  second  part  to 
clear  up  the  title  of  the  aforesaid  tract  of 
land  to  the  satisfaction  of  the  party  of  th& 
second  part,  or  his  attorney,  and,  when  the 
title  is  acceptable,  party  of  the  second  part 
agrees  to  place  in  the  Bank  of  Commerce  of 
Coweta,  Ind.  T.,  the  balance  of  the  purchase 
price  of  said  land,  $1,900,  to  be  turned  over 
to  the  Coweta  State  Bank,  and  the  Bank  of 
Commerce  is  to  turn  the  deed  of  the  afore- 
said described  tract  of  land  to  the  party  of 
the  second  part:  Provided,  however,  If  the 
said  party  of  the  first  part  falls  to  clear  up 
the  title  to  the  said  tract  of  land  within 
ninety  days,  the  party  of  the  second  part 


may  withdraw  his  money  deposited  with  this 
contract,  and  If  the  party  of  the  second  part 
fails,  at  the  expiration  of  ninety  days,  to  ful- 
fill this  contract,  the  party  of  the  first  part 
may  withdraw  bis  deed  from  the  ^Id  bank, 
and  this  contract  shall  be  null  and  void." 

Contemporaneous  with  the  execution  of 
this  contract,  the  bank  executed  its  deed, 
which,  together  with  $500  put  up  by  Brady, 
was  placed  In  escrow  with  the  Bank  of  Com- 
merce. The  terms  of  the  contract,  other  than 
the  escrow  agreement,  not  having  been  com- 
plied with  by  either  party  within  the  time 
named  in  the  agreement,  the  parties  thereto 
on  December  4,  1907,  entered  into  a  second 
written  agreement,  which  referred  to  the 
former  contract  and  the  respective  deposits 
made  with  the  depositary,  the  Bank  of  Com- 
merce. This  latter  agreement  referred  par- 
ticularly to  certain  valuable  Improvements 
that  the  purchaser  desired  to  place  on  the 
land,  and  provided  a  means  whereby  the 
amount  and  value  thereof  might  be  deter- 
mined, provided  either  that  the  deed  to  the 
land  was  not  i>erfected  or  that  it  was  not 
delivered  within  a  reasonable  time.  It  was 
further  agreed  that  the  seller  would  make 
every  effort  to  clear  the  title  to  the  land,  and 
for  the  depositary  to  deliver  the  deed  with- 
in 30  days  therefrom  If  possible. 

The  deed  deposited  was  a  general  warranty 
deed,  containing  no  8i)eclal  covenants  of  war- 
ranty. On  or  about  January  1,  1908,  this 
deed  was  delivered  to  Brady,  who  In  turn 
executed  to  the  Coweta  State  Bank  his  note 
tn  the  sum  of  $1,000,  dne  and  payable  three 
years  from  date,  and  further  executed  to  the 
defendant  R.  B.  Cook  his  note  in  the  sum  of 
$900,  due  and  payable  two  years  after  date. 
Both  notes  were  secured  by  a  mortgage  on 
the  land  sold  Brady  by  the  bank.  The  mak- 
ers of  the  notes  having  defaulted  In  the  pay- 
ment of  interest,  foreclosure  suit  was  institut- 
ed by  the  then  bolder  of  said  $1,000  note,  the 
Bank  of  Commerce^  the  depositary  named  In 
the  original  escrow  agreement.  The  defend- 
ant Cook  filed  a  cross-petition  and  prayed 
Judgment  on  his  note  and  a  foreclosure  of  the 
mortgage  securing  the  same.  Trial  being 
bad,  personal  Judgment  was  rendered  against 
the  Bradys,  and  a  decree  of  foreclosure  en- 
tered. 

Among  other  defenses  pleaded  by  the  de- 
fendants, the  Bradys,  was  a  failure  of  con- 
sideration in  that  the  title  to  the  land  at- 
tempted to  be  conveyed  had  wholly  failed. 
The  land  was  originally  allotted  to  William 
Francis,  a  citizen  by  blood  of  the  Cre^  Na- 
tion, who  died  April  6,  1905.  The  Coweta 
State  Bank,  it  seems,  obtained  whatever  title 
It  may  have  had  through  a  conveyance  by 
one  Mack  Francis,  represented  to  be  the  sole 
surviving  heir  at  law  of  William  EYancls,  de- 
ceased.' It  was  further  claimed,  and  there 
was  evidence  offered  tending  to  show,  that,  at 
the  time  the  said  Mack  Francis  conveyed  said 
lands,  he  was  not  the  sole  surviving  heir  of 


•Tor  other « 
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his  father,  but  instead  one  of  three  llvlns 
children,  and  that  In  addition  thereto  said 
grantor  was,  on  the  date  of  Ills  said  conyey- 
ance,  a  minor  under  21  years  of  age.  All  evi- 
dence toiding  to  show  these  facts  was  ex- 
cluded by  the  court,  and  the  court's  action 
therein  is  assigned  as  error. 

The  theory  upon  which  the  plain tltT  and  de- 
fendant Cook  proceeded  was  that,  the  Bradys 
neither  having  pleaded  nor  proved  an  eviction 
by  title  paramount,  the  makers  of  said  notes 
could  not  defeat  a  recovery  thereon,  in  an 
action  by  the  assignee  of  the  vendor;  tliat, 
being  in  possession  of  the  lands  described  in 
the  deed,  the  covenant  of  warranty  contained 
therein  was  not  broken.  Numerous  Arkansas 
decisions  are  cited  in  support  of  tliis  con- 
tention, among  which  are  the  following:  Lo- 
gan y.  Moulder,  1  Ark.  313,  33  Am.  Dea  338; 
Bird  T.  Smith,  8  Ark.  389;  Walker  v.  John- 
son, IS  Ark.  524;  Oollier  v.  Cowger,  52  Ark. 
322,  12  S.  W.  702,  6  I/.  R.  A.  107;  Thompson 
v.  Brazile,  65  Ark.  495,  47  S.  W.  299. 

Conceding  the  rule  in  that  state  to  be  that, 
if  In  a  conveyance  there  be  no  covenant  oth- 
er than  of  warranty  of  title,  a  purchaser 
In  possession  has  neither  cause  of  action 
nor  legal  excuse  to  withhold  payment  until 
he  has  been  evicted,  in  the  absence  of  ei- 
ther fraud  or  misrepresentation  affecting  the 
title,  or  situation  of  the  property  amounting 
to  fraud,  we  must  flrst  determine  whether 
the  Arkansas  rule  of  decision  in  force  In  the 
Indian  Territory  prior  to  November  16,  1907, 
furnishes  the  law  by  which  we  are  to  deter- 
mine the  respective  rights  of  the  parties,  and, 
if  not,  then  to  ascertain  what  is  the  con- 
trolling law,  for'  it  must  be  admitted  that 
the  right  of  a  purcliaser  through  a  general 
warranty  deed,  without  special  covenants  of 
warranty,  under  the  Arkansas  law,  differs 
materially  from  those  rights  that  follow  un- 
der the  same  form  of  deed  under  our  statute. 

[1,2]  We  have  been  unable  to  find  any  au- 
thorities directly  in  point,  but  a  close  and 
careful  study  of  the  written  contracts  im- 
pels us  to  the  belief  that  the  parties  thereto 
contemplated  a  good  or  marketable  title  in 
fee  simple.  But  whether  the  contracts.  In- 
terpreted In  the  light  of  the  surrounding 
facts  and  of  the  law  at  the  time  in  force, 
can  be  so  construed,  it  Is  a  very  general  rule 
that,  in  the  absence  of  an  express  provision 
indicating  the  character  of  title  provided 
for  by  a  contract  of  sale  of  real  property, 
the  implication  is  that  a  good  or  marketable 
title  in  fee  simple  is  intended  in  all  executory 
contracts.  Testes  et  aL  v.  Pryor,  11  Ark. 
58;  Witter  v.  Blscoe,  13  Ark.  422;  Vaughan 
V.  Butterfleld,  85  Ark.  289,  107  S.  W.  993, 
122  Am.  St  Rep.  31 ;  Durham  v.  Hadley,  47 
Kan.  73,  27  Pac.  105;  McPherson  et  aL  v. 
Elssee,  239  Mo.  664,  144  S.  W.  410;  Vought  v. 
WilUams,  120  N.  X.  253,  24  N.  E.  195,  8  L. 
R.  A.  591,  17  Am.  St  Rep.  634;  Meyer  v. 
Madreperla,  68  N.  J.  Law,  258,  53  AtL  477, 
96  Am.  St  Uep.  536 ;   39  Qrc.  1442. 


[3]  With  regard  to  deeds,  where  the  title 
passes  by  delivery,  it  is  provided  by  section 
1214,  Comp.  Laws  1909:  "Every  estate  in 
land  which  shall  be  granted,  conveyed  or  de- 
mised by  deed  or  will  shall  be  deemed  an 
estate  in  fee  simple  and  of  inheritance,  un- 
less limited  by  express  words." 

The  original  contract  on  the  advent  of 
statehood,  had  not  been  compiled  with  by 
either  party,  but  on  the  other  hand  remained 
dormant  At  that  time  either  was  free  to 
be  relieved  of  its  terms;  the  seller  by  re- 
calling his  deed,  the  purchaser  by  withdraw- 
ing his  deposit  But  neither  had  elected  so 
to  do,  and  on  the  4tb  day  of  December  fol- 
lowing they  entered  into  a  new  agreement 
executed  with  all  the  formalities  of  the  orig- 
inal, but  which  referred  to  the  deposits  there- 
tofore made  under  the  old  contract  Under 
this  latter  agreement  the  seller  obligated  it- 
self to  perfect  the  deed  witliin  a  reasonable 
time,  and  to  clear  up  the  title  to  the  land, 
and  "have  Bank  of  Commerce  deliver  title 
within  30  days,  if  poss^>le."  The  record 
does  not  show  that  anything  had  been  done 
on  the  date  of  the  contract  toward  perfect- 
ing the  seller's  title  to  the  land.  The  deed 
remaining  in  escrow,  and  the  conditions  of 
the  escrow  agreement  not  having  beoi  com- 
plied with,  no  title  had  passed  to  the  pur- 
chaser.   Comp.  Laws  1909,  H  1091,  1092. 

While  the  contract  of  July  29,  1907,  re- 
quired only  that  the  bank  deposit  a  war- 
ranty deed,  it  was  further  provided  that  said 
bank  was  to  clear  up  the  title  to  the  satis- 
faction of  the  purchaser  or  his  attorney,  ob- 
viously meaning  that  the  warranty  deed  6bn- 
templated  by  the  parties  was  to  be  executed, 
either  when  the  title  was  cleared  up,  or  was 
to  be  such  as  would  fully  protect  the  pur- 
chaser against  the  existing  defects  tliat  ren- 
dered the  close  of  the  transaction,  at  the 
time,  impracticable.  While  the  Arkansas 
laws  were  in  force,  the  purchaser  did  not 
accept  the  deed,  but  after  the  execution  of 
the  new  agreement  and  whm  the  present 
laws,  which  we  have  seen  more  fully  pro- 
tected the  purchaser,  became  effective,  the 
deed  was  accepted  and  the  cash  paid  and 
the  notes  executed  and  delivered.  The  un- 
dertaking as  renewed  was  to  furnish  a  war- 
ranty deed.  The  second  contract  being  made, 
and  the  deed  delivered  and  accepted  while 
the  Oklahoma  laws  were  in  force,  it  wUl  be 
presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  parties  contracted  with 
reference  to  the  laws .  In  force  at  the  time. 
The  rule  is  general  that  the  laws,  in  exist- 
ence when  a  contract  in  regard  to  real  es- 
tate is  made,  enter  into  and  become  a  part 
of  such  contract  Simpson  et  aL  ▼.  HllUs, 
30  OkL  561,  120  Pac.  572,  Ann.  Cas.  1918C. 
227;  Phinney  v.  Phlnney.  81  Me.  450,  17  Atl. 
405,  4  L.  R.  A.  348,  10  Am.  St  Rep.  266; 
Brine  v.  Hartford  Fire  Insurance  Co.,  96  U. 
S.  627,  24  L.  Ed.  S5&  At  the  time  of  the  re- 
newal of   the  contract   the  laws  In  force 


Digitized  by  V^OOQ IC 


OkL) 


BKADT  y.  BANK  OF  COMMEKCE 


1023 


wboi  negottatioDB  were  begun  bad  become 
obsolete,  and,  if  sacb  laws  were  to  control, 
an  express  provision  to  that  effect  should 
have  been  incorporated  in  the  second  con- 
tract, or  by  express  words  the  title  should 
have  been  limited  in  the  deed.  Under  the 
original  contract,  only  the  deposits  with  the 
depositary  had  been  made.  Not  having  been 
performed  within  the  time  named  or  within 
a  reasonable  time  thereafter,  by  the  efflux 
of  time  either  party  could  liave  withdrawn 
from  its  terms  without  incurring,  so  far  as 
the  record  discloses,  any  liability.  By  the 
subsequent  agreement,  the  purchaser  went 
into  possession  and  erected  on  the  lands  im- 
provements of  the  alleged  value  of  $2,000, 
so  that  wliat  was  done  toward  a  carrying 
out  of  the  conditions  named  in  the  escrow 
agreement  was  done  under  the  renewed  or 
second  agreement,  extending  the  time  of  per- 
formance. Our  conclusion,  therefore,  is  that 
the  laws  of  Oklahoma,  and  not  of  Arkansas, 
must  govern. 

[4>  S]  Under  section  1202,  Comp.  Laws  1909 
(section  1162,  Rev.  Laws  1910),  it  is  provid- 
ed: "A  warranty  deed  made  in  substantial 
compliance  with  the  provisions  of  this  chap- 
ter shall  convey  to  the  grantee,  his  heirs  or 
assigns,  the  whole  interest  of  the  grantor  in 
the  premises  described,  and  shall  be  deemed 
a  covenant  on  the  part  of  the  grrantor  that 
at  the  time  of  making  the  deed  be  Is  legally 
seised  of  an  Indefeasible  estate  in  fee  simple 
of  the  premises  and  has  good  right  and  full 
power  to  convey  the  same ;  that  the  same  is 
clear  of  all  incumbrances  and  liens,  and  that 
he  warrants  to  the  grantee,  his  h^rs  and 
assigns,  the  quiet  and  peaceable  possession 
thereof,  and  will  defend  the  title  thereto 
against  all  persons  who  may  lawfully  claim 
the  same;  and  the  covenants  and  warranty 
shall  be  obligatory  and  binding  upon  any 
gat3x  grantor,  his  heirs  and  personal  repre- 


sentatives, as  if  written  at  length  In  such 
deed." 

In  Faller  v.  Davis  et  aL,  80  Okl..  50,  118 
Pac.  382,  Ann.  Gas.  1913B,  1181  (dted  in 
Joiner  v.  Ardmore  Loan  &  Trust  Co.,  33  Okl. 
266,  124  Pac.  1073),  it  was  held  that  cove- 
nants of  seisin  and  good  light  to  convey 
were  synonymous,  and  if  broken  at  all  were 
broken  when  made, .  and  an  adtual  eviction 
was  unnecessary  to  consummate  the  breach. 
The  rule  there  announced  Is  one  that  ob- 
tains in  the  great  majority  of  American  Ju- 
risdictions, where  covenants  of  seisin  and 
of  good  right  to  convey  are  considered  as 
covenants  in  prsesentl  and  broken,  if  at  all, 
as  soon  as  made,  if  the  covenantor  is  not  le- 
gally seised  of  the  property  sought  to  be  con- 
veyed. An  extended  note  to  the  above  case 
reviews  at  length  the  authorities,  both  in 
this  country  and  In  England  and  Canada, 
rendering  unnecessary  any  further  discus- 
sion of  the  question. 

[I]  The  deed  through  which  defendants 
claim  title  meets  fully  the  requirements  of 
the  statute  then  In  force.  If,  therefore,  the 
Coweta  State  Bank  was  not  legally  seised  of 
an  Indefeasible  estate  in  fee  simple  of  the 
lands  and  did  not  have  a  good  right  and 
full  power  to  convey  the  same,  the  implied 
covenant  of  seisin  attaching  under  the  stat- 
ute was  broken,  and  the  purchasers,  in  a 
suit  on  the  notes,  had  the  right,  as  a  defense 
thereto,  to  plead  a  failure  of  consideration, 
without  an  eviction  from  the  premises.  Up- 
on the  plaintiff's  title  must  ultimately  rest 
the  right  to  recover  on  these  notes. 

The  case,  we  think,  was  decided  upon  a 
mistaken  notion  as  to  the  applicatory'  la<v, 
and  for  that  reason  the  Judgment  of  the  trl-^l 
court  should  be  reversed,  and  the  cause  rv 
manded  for  a  new  trlaL 

FEB  CUBIAM.    Adopted  in  whole. 
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PRICE  T.  SAIilSBUBT, 
(Supreme  Court  of  Oklahoma.     Feb.  10,  1914.) 

(SyUalmt  hy  (he  Court.) 

X.  M0BTOA.GBS  (§  200*)— Payment  or  Taxes- 
Duty  OF  MORTOAGEE. 

A  person  holding  a  mortgage  upon  real 
estate  as  security  for  a  debt  is  uoder  no  obliga- 
tion to  pay  the.  taxes  upon  such  property,  unless 
there  is  some  provision  in  the  mortgage  requir- 
ing blm  to  do  80. 

[Eld.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  526-631 ;   Dec.  Dig.  i  200. •] 

2.  M0BTOAQE8  (I  144*)— Tax  Saix— Bight  to 
Purchase — Mobtgaoee. 

A  person  holding  a  mortgage  on  property 
maj  acquire  title  to  the  mortgaged  premises  by 
the  purchase  at  tax  sale  and  obtaining  tax  deed 
therefor. 

FRd.  Note. — For  other  cases,  see  Mortgages, 
Cent  Wg.  II  285-289 ;    Dec  Dig.  |  144.«1 

3.  Taxation  (I  779*)— Tax  Deed— Title. 

A  tax  deed  regularly  issued  by  the  county 
treasurer,  two  years  having  passed  since  the 
tax  sale  and  issuance  of  the  certificate  of  pur- 
chase, vests  In  the  grantee  named  in  nueh  deed 
an  absolute  fee-simple  title  in  the  land  therein 
described. 

[B)d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1B47 ;  Dec  Dig.  {  779.*] 

Commissionera'  Opinion,  Dlvisioii  No.  2. 
Brror  from  District  Court,  Oklaboma  Conn- 
ty;  John  J.  Carney,  Judga 

Action  by  James  B.  Price  against  Oeotge 
SaUsbury  for  the  recovery  of  the  possession 
of  land,  and  for  damages.  Judgment  was.  for 
the  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  B.  Wheeler,  of  Anadarko,  and  Oiddings 
&  Oiddings,  of  Oklahoma  City,  for  plaintiff 
in  error.  Everest  &  Smith  &  Campbell,  of 
Oklahoma  City,  for  defendant  in  error. 

GAIiBBAITH,  O.  Tbe  plaintifl  In  error,  as 
plaintiff  in  the  court  below,  instituted  an  ac- 
tton  March  30,  1910,  in  the  district  court  of 
Olilahoma  county,'  alleging  that  he  was  the 
owner  of  the  legal  title  and  entitled  to  the  pos- 
session of  the  N.  B.  ^  of  section  13,  township 
14  N.,  range  4  W.,  and  alleging  that  the  pos- 
session of  the  same  had  been  unlawfully  with- 
held from  him  by  the  defendant,  and  prayed 
for  the  possession,  damages,  and  for  general 
relief.  The  defendant  answered,  first,  by 
general  denial,  and,  second,  admitted  that  he 
was  In  the  possession  of  the  land  described, 
and  was  and  had  been  since  the  3d  day  of 
May,  1900 ;  and  by  way  of  cross-petition  the 
defendant  alleged  that  he  was  the  owner  of 
the  premises,  and  in  the  quiet  and  peaceable 
possession  thereof,  and  that  the  action  insti- 
tuted by  the  plaintiff  cast  a  cloud  over  his 
title,  and  that  the  plaintifl  was  without  right, 
title,  or  equity  in  and  to  said  lands,  or  any 
part  thereof,  and  prayed  that  plaintiff  take 
nothing  by  his  action,  and  that  the  title  in  the 
land  described  be  quieted  In  the  defendant  as 
against  the  claim  of  the  plaintiff  and  all 
persons  claiming  by,  through,  or  under  him 
since  the  commencement  of  the  action. 


The  Issues  wene  properly  joined  under  die 
pleadings  as  above  set  out,  and  a  Jury  waived, 
and  the  cause  submitted  to  the  court  for  triaL 
It  appeared  from  the  evldenoe:  That  the 
plaintiff  was  t^e  homestead  entryman  of  the 
land  described,  and  his  final  proof  was  made 
and  certificate  issued  to  him  under  date  of 
May  9, 1894.  That  on  June  7, 1^,  the  plain- 
tiff, joined  by  his  wife,  executed  a  real  estate 
mortgage  on  the  land  to  W.  W.  Grant  to  se- 
cure a  promissory  note  bearing  that  date  and 
due  five  years  thereafter,  bearing  interest 
from  date,  payable  semiannually.  That  about 
three  years  after  the  execution  of  the  note 
and  mortgage  the  plaintiff  and  his  wife  alian- 
doned  the  land,  and  took  up  a  nomadic  life, 
wandering  from  place  to  place  for  the  benefit 
of  his  wife's  health,  as  he  claimed,  traFeling 
in  a  wagon  for  a  period  of  some  ten  years 
thereafter,  a  portion  of  which  time  was  spent 
in  the  state  of  Missouri  That  shortly  after 
he  returned  to  Oklahoma  he  instituted  this 
suit  That  the  plaintiff  defaulted  in  the 
payment  of  Interest  due  upon  his  mortgage 
note,  and  also  failed  to  pay  the  taxes  against 
the  land,  and  the  same  was  sold  for  tax- 
es November  Id,  1896,  and  purchased  by 
Whit  M.  Grant  That  Whit  M.  Grant,  as 
attorney  for  the  mortgagee,  his  brother,  com- 
menced  an  action  to  foreclose  the  mortgage 
on  the  real  estate  described  February  16, 
1897,  and  service  was  attempted  to  be  made 
on  the  defendants  by  publication  notice. 
This  suit  proceeded  to  judgment  and  decree. 
and  an  order  of  sale  issued,  and  the  land  was 
sold  by  the  sheriff  and  purchased  by  Whit 
M.  Grant,  the  sherUTs  deed  to  Grant  being 
under  date  of  April  14, 1897,  and  the  tax  deed 
for  the  land  was  executed  to  Whit  M.  Grant 
November  19, 1898.  That  Whit  M.  Grant  and 
his  wife  conveyed  the  land  to  the  defendant, 
Salisbury,  by  warranty  deed  May  3,  1900. 

The  court  below  found  that  the  aflSdavit 
for  publication  services  in  the  action  of  W. 
W.  Grant  against  James  B.  Price  was  InaufB- 
cient  in  form,  and  that  the  district  court  did 
not  acquire  jtirisdlctlon  in  the  foreclosure 
suit  on  account  thereof,  and  that  the  sale  of 
the  land  in  controversy  under  the  decree  was 
void,  and  that  the  sherUTs  deed  did  not  con- 
vey title  to  Whit  M.  Grant  Also,  that  the 
tax  deed  Issued  by  the  county  treasurer  of 
Oklahoma  county  to  Whit  M.  Grant  Novem- 
ber 16,  1898,  did  convey  the  land  in  contro- 
versy, and  gave  a  perfect  title  thereto  to 
Whit  M.  Grant,  and  that  Whit  M.  Grant  con- 
veyed and  gave  a  valid  title  to  the  defendant, 
George  SaUsbury.  The  court  also  made  a 
general  finding  on  the  issues  in  said  cause  for 
the  defendant,  George  Salisbury,  and  against 
the  plaintiff,  and  found  that  the  defendant 
was  entitled  to  a  decree  quieting  the  title  to 
the  land  in  controversy  in  the  defendant  as 
prayed  in  his  cross-petition.  The  court  de- 
creed according  to  these  findings.  The  plain- 
tiff excepted  to  the  findings.  Judgment,  and 
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decree,  and  appealed  to  this  court  by  petition 
In  error  and  case-made,  after  the  overruling 
of  his  motion  for  new  trial. 

[1.,  2]  Numerous  assignments  are  made  In 
tbe  petition  In  error;  but  only  one  error  Is 
argued  in  tbe  brief  of  counsel  for  plaintiff  in 
error,  tbat  la,  that  Whit  M.  Grant  could  not 
obtain  title  to  the  land  in  controversy  under 
the  tax  deed  by  reason  of  the  fact  tbat  the 
mortgagee,  W.  W.  Grant,  was  his  brother, 
and  that  he  acted  as  agent  for  his  brother  in 
making  the  mortgage  loan,  and  as  attorney 
for  his  brother  in  the  foreclosure  suit,  and 
that  on  account  of  this  relationship  his  pay- 
ing tbe  taxes  accrued  to  the  interest  of  his 
brother,  the  mortgagee,  and  the  lien  secured 
by  reason  thereof  was  merged  in  the  mort- 
gage lien,  and  was  waived  by  failure  to  in- 
clude the  same  in  the  foreclosure  suit  In 
support  of  this  contention,  counsel  dte  the 
case  of  Kersenbrock  v.  Muff  et  al.,  from  the 
Supreme  Court  of  Nebraska,  reported  in  29 
Neb.  530,  45  N.  W.  778;  Smith  v.  Perkins, 
from  the  Court  of  Appeals  of  Kansas,  report- 
ed In  10  Kan.  App.  677,  63  Pac.  297;  Shepherd 
V.  Vincent,  from  the  8upr«ne  Court  of  Wash- 
ington, reported  in  88  Wash.  498,  80  Pac.  777. 

In  the  Muff  Case  the  point  determined  was 
that,  where  the  mort^gee  of  real  estate 
pays  taxes  on  the  mortgaged  property  to  en- 
.able  him  to  negotiate  the  mortgage,  and  sub- 
sequently sells  the  mortgage  to  the  mort- 
gagors and  executes  and  delivers  an  uncon- 
ditional release  of  the  mortgage  and  tbe 
debt  secured  thereby,  it  was  held  that  the 
mortgagee  could  not  afterwards  maintain  an 
action  against  the  mortgagor  for  the  amo^t 
of  the  taxes  so  paid. 

In  the  Perkins  Case  one  of  the  points  de- 
termined was  that,  where  the  mortgagee  pro- 
cures a  tax  deed  to  tlie  mortgaged  property, 
this  fact  did  not  bar  bim  from  bringing  a 
suit  to  foreclose  the  mortgage,  for  the  reason 
that,  since  the  rule  that  such  tax  deeds  de- 
stroy all  other  titles  and  liens  only  relates  to 
adversary  claims,  the  money  paid  for  the 
tax  title  Is  not  within  the  rule  of  merger. 
This  holding,  as  we  understand  it.  Is  directly 
contrary  to  the  contention  of  the  plaintiff  in 
error  in  this  case. 

In  the  Vincent  Case,  supra.  It  was  deter- 
mined that  a  mortgagee  by  the  purchase  of 
an  outstanding  tax  title  could  not  disturb  the 
title  of  the  mortgagor,  and  this  holding  \ftLB 
based  upon  an  express  statute  of  the  state 
of  Washington. 

It  will  be  observed  that  these  authorities. 
In  so  far  as  they  do  not  hold  directly  against 
tbe  contention  of  the  plaintiff  in  error,  give 
no  support  to  his'contentloa  The  evidence 
In  the  case  at  bar  shows  that  the  mortgagee 
did  not  pay  the  taxes,  and  that  tbe  mort- 
gagee did  not  obtain  or  attempt  to  obtain  the 
tax  title  to  the  land  in  controversy.  It 
shows  that  W.  W.  Grant,  the  mortgagee, 
and  Whit  M:  Grant,  the  holder  of  the  tax  ti- 
tle, are  two  separate  and  distinct  Individuals, 
alUiough  they  are  brothers,  and  thei*  la  no 
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finding  by  the  court  below  that  Whit  M. 
Grant,  in  paying  tbe  taxes  on  the  mortgaged 
premises,  acted  as  agent  of  ids  brother,  the 
mortgagee,  and  there  is  no  attempt  to  show 
this  agency  except  by  inference.  The  posi- 
tive testimony  is  to  the  contrary.  However, 
tills  Is  immaterial,  as  will  hereafter  appear. 
If  Whit  M.  Grant  was  acting  as  agent  for 
the  mortgagee  in  paying  the  taxes  on  the 
mortgaged  premises,  and  in  securing  the  tax 
title,  there  could  be  no  merger  of  liens.  In 
this  instance  in  any  event,  and  the  bringing 
of  the  foreclosure  suit,  without  including' 
the  tax  lien  therein,  could  not  bar  the  asser- 
tion of  the  tax  title,  for  the  reason  that  the 
court  below  held  that  on  account  of  the  de- 
fective affidavit  for  publication  service  the 
court  acquired  no  jurisdiction  in  the  fore- 
closure suit,  and  the  decree  of  sale  and  the 
deed  were  absolutely  void.  The  plaintiff  In 
error  did  not  appeal  from  that  Judgment  and 
finding,  and  there  is  no  cross-appeal  by  the 
defendant  in  error,  so  that  Judgment  is  final. 
The  case  stands,  so  far  as  the  foreclosure 
proceeding  is  concerned,  as  though  no  fore- 
closure suit  had  ever  been  filed  by  the  mort- 
gagee. A  waiver  of  a  right  cannot  be  predi- 
cated upon  an  absolutely  void  proceeding. 

However,  the  question  presented  by  this 
appeal  seems  to  have  been  foreclosed  against 
the  contention  of  the  plaintiff  in  error  by  the 
decision  of  the  Supreme  Court  of  Oklahoma 
Territory  in  Jones  v.  Black,  18  Okl.  344,  88 
Pac.  10S2,  90  Pac.  422,  11  Ann.  Cas.  763. 
The  first  and  second  paragraphs  of  tbe  syl- 
labus are  as  follows: 

(1)  "A  person  holding  a  mortgage  upon 
real  estate  as  security  for  a  debt  is  under  no 
obligation  to  pay  the  taxes  upon  such  prop- 
erty, unless  there  is  some  provision  in  the 
mortgage  requiring  him  to  do  so,." 

(2)  "A  person  holding  a  mortgage  upon 
property  may  acquire  title  to  the  mortgaged 
premises  by  the  purchase  at  tax  sale  and  ob- 
taining tax  deed  therefor." 

If  the  mortgagee  could  obtain  this  tax  title 
to  the  mortgaged  premises.  It  follows,  of 
course,  that  the  brother  of  the  mortgagee 
^uld  obtain  it,  whether  he  acted  in  his  in- 
dividual capacity  or  as  agent  for  the  mort- 
gagee. It  appears  from  the  record  that  the 
plaintiff  in  error  made  no  attempt  to  redeem 
the  land  from  the  tax  sale  within  the  two 
years  given  by  section  6034,  Wilson's  Stats. 
1903,  and  that  the  tax  deed  was  regularly 
issued  after  the  expiration  of  two  years  from 
the  date  of  the  sale  and  the  Issuance  of  the 
certificate.  The  effect  of  this  tax  deed  as  de- 
clared by  section  6036,  Wilson's  Stats.  1003, 
was  that  it  "shall  vest  in  the  grantee  an  ab- 
solute estate  in  fee  simple  in  such  lands." 
The  tax  deed  introduced  in  evidence  aniear- 
ed  to  be  regular  upon  its  face,  and  the  trial 
court  was  Justified  In  finding,  as  a  matter  of 
law,  that  the  same  vested  a  fee-slm^e  title 
to  the  premises  in  controversy  in  Whit  M. 
Grant,  and  was  also  Justified  in  decreeing, 
under  the  cross-petition,  tliat  tbe  title  to  thOj 
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premises  In  controTersjr  was  In  the  defend- 
ant In  error,  and  in  quieting  the  title  there- 
in in  him  against  the  claim  of  the  plaintiff 
in  error  and  all  persons  claiming  by,  through, 
or  under  him  since  the  commencement  of  the 
action. 

The  errors  assigned  are  without  merit,  and 
the  Judgment  appealed  from  should  be  af- 
firmed, with  costs. 

PER  CURIAM.    Adopted  In  whole. 


(40  OU.  4U) 

ATCHISON,  T.  &  S.  F.  RX.  CO.  ▼.  STATE 

ex  rel.  WEST,  Atty.  Gen. 
(Snpreme  Coort  of  Oklahoma. .  Feb.  17,  1914.) 

(Byllabiu  hy  (ke  Oowrt.) 

1.  Railboadb  (11  96,  97*)— RiOHT  to  Bstab- 
U8H  ACBoss  Railroad— <!oBFOBATion  Cou- 

MISSflON. 

The  juTisdlction  to  open  public  highways 
and  crossings  over  railway  tights  of  way  is 
Tested  in  the  local  authorities  and  not  in  the 
Corporation  Commission  of  the  state;  and, 
w&ere  no  highway  or  crossing  has  been  lawful- 
ly established  and  opened  over  the  right  of 
way  of  a  railroad,  the  said  Commission  has  no 
jurisdiction  to  determine  the  character  of  the 
crossing  to  be  provided,  and  require  its  instal- 
lation. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  284-2i)0,  297-301 ;  Dec.  Dig.* » 
96,  97.  •] 

2.  Railroads  ({  9*)— Order  of  Cobpobatioh 
CouuissioN— Appeal. 

An  appeal  will  not  lie  from  an  order  of 
the  Corporation  Commission  requiring  the  cor- 
rection of  an  abuse  wMch  affects  the  people  of 
a  particular  community  disconnected  from  the 
use  of  a  railway  for  the  transportation  of 
themselves  and  their  property. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  12-19 ;    Dec.  Dig.  |  9»] 

Appeal  from  the  State  Corporation  Com- 
mission. 

Proceedings  before  the  Corporation  Com- 
mission by  the  State,  on  the  relation  of 
Charles  West,  Attorney  General,  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. From  an  order  directed  to  the  Railway 
Company,  It  appeals.    Appeal  dismissed. 

Cottlngham  &  Bledsoe,  of  Oklahoma  City, 
for  appellant  Charles  West,  Atty.  Gen.,  and 
Charles  L.  Moore,  Asst  Atty.  Gen.,  for  ap- 
pellee. 

LOOFBOURROW,  J.  [1]  This  Is  an  ap- 
peal from  order  No.  569  of  the  Corporation 
Commission  of  the  state  of  Oklahoma,  direct- 
ing the  Atchison,  Topeka  &  Santa  F6  Railway 
Company  to  build  a  viaduct  across  its  tracks 
on  ^ther  Cleveland,  Oklahoma,  or  Noble  av- 
enues. In  the  city  of  Guthrie,  leaving  to  the 
discretion  of  the  company  the  selection  of 
one  of  said  streets  on  which  to  construct  said 
viaduct  There  is  no  crossing  on  Cleveland 
avenue,  and  for  that  reason  the  Corporation 
Commission  has  no  power  to  establish  the 
same.    See  St  L.  &  S.  F.  Rd.  Co.  v.  Love,  29 


Okl.  523,  118  Paa  259.  Prior  to  t£e  making 
of  said  order,  a  hearing  was  had  before  the 
Commission,  wherein  16  different  witnesses 
testified.  The  evidence  shows  there  are  cross- 
ings on  Noble  and  Oklahoma  avenues,  and 
that  fiagmen  had  been  maintained  at  these 
crossings;  that  said  railway  had  been  operat- 
ed over  said  crossings  for  about  22  years; 
and  that  during  that  time  but  one  person  has 
sustained  a  personal  injury  at  such  crossings, 
probably  the  result  of  the  negligence  of  the 
person  so  injured,  while  attempting  to  cross 
the  track.  We  find  but  one  witness  who  tes- 
tifies that  the  crossings  were  dangerous  to  the 
public  traveling  on  the  trains,  and  that  testi- 
mony is  of  a  rather  negative  and  onsatisfac- 
tory  character  on  this  point  Witness  B.  S. 
Lowther,  who  had  lived  in  Guthrie  for  six 
years,  and  had  been  a  railroad  conductor  In 
charge  of  trains  over  these  particular  cross- 
ings, upon  being  asked  as  to  the  safety  of  the 
public  traveliog  upon  trains  or  the  danger 
from  these  crossings,  answered,  "I  don't  think 
they  are  as  safe  as  they  could  be."  Defend- 
ant In  error  calls  our  attention  to  no  other 
witness  testifying  on  this  subject  and  we  are 
unable  to  find  any  other  evidence  in  the  rec- 
ord relative  thereto.  Sncb  evidence  is  not 
sufficient  to  reasonably  support  the  findings 
of  the  Commission  that  these  crossings  are 
dangerous  to  the  people  who  travel  on  the 
trains  or  to  the  transportation  of  property 
carried  thereon.  But  the  evidence  does  show 
that  the  present  crossings  are  not  convenient 
for  the  people  of  Guthrie,  using  the  struts 
and  crossings;  that  they  are  dangerons  to 
people  of  that  community,  and  that  horses 
are  frequently  frightened  thereon,  and  in 
some  instances  vehicles  have  been  damaged 
by  being  run  into  by  the  appellant's  trains: 
that  they  are  grade  crossings,  eta 

[2]  In  the  case  of  A.,  T.  &  S.  F.  Ry.  Go.  v. 
State  et  al.,  28  Okl.  797,  US  Pac.  872,  Justice 
Kane  states :  "This  court,  however,  la  of  the 
opinion  that,  as  the  order  complained  of  re- 
quires the  correction  of  an  abuse  which  af- 
fects the  people  of  a  particular  community 
disconnected  from  their  use  of  the  railway 
for  the  transportation  of  themselves  and 
their  property,  an  appeal  does  not  lie  there- 
from to  the  Supreme  Court  It  will  be  no- 
ticed that  the  language  of  section  18,  art  9, 
of  the  Constitution,  which  confers  original 
Jurisdiction  upon  the  Commission,  is  consid- 
erably broader  than  the  language  of  section 
20,  which  provides  for  appeals  to  the  Su- 
preme Court,  so  it  does  not  follow  that  an  ap- 
peal lies  in  all  actions  over  which  the  Com- 
mission may  have  Jurisdiction.  •  •  • 
Section  20,  supra,  does  not  in  specific  lan- 
guage confer  appellate  power  upon  this  court 
over  actions  before  the  Commission  for  the 
correction  of  abuses,  but  the  court  has,  and 
we  think  correctly,  entertained  appeals  from 
such  actions  when  the  abuse  complained  of 
involved  the  life  or  safety  of  persons,  or  their 
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property,  using  common  carriers  for  purposes 
of  transportation."  See,  also,  St.  L.  &  S.  F. 
Rd.  C!o.  T.  State  et  al.,  28  OkL  802,  115  Paa 
874;  A.,  T.  &  S.  F.  Ry.  Co.  v.  State  et  al.,  28 
OkL  805.  115  Pac.  875. 

From  the  record  In  this  case  It  clearly  ap- 
pears that  the  Ciommlsslon  Is  simply  deter- 
mining the  character  of  crossings  to  be  main- 
tained, and  that  the  same  Is  made  for  the 
convenience  and  safety  of  the  public  travel- 
ing the  said  streets  of  the  dty  of  Guthrie  In 
crossing  the  tracks  of  the  plaintiff  In  error 
and  not  for  the  protection  or  safety  of  the 
persons  or  property  transported  by  such  pub- 
lic carrier. 

The  appeal  Is  therefore  dismissed. 

TURNER  and  KANE,  JJ.,  concur.  HAYES, 
G.  J.,  and  WILLIAMS,  J.,  concur  in  the  con- 
clusion that  the  appeal  diould  be  dismissed 
on  the  ground  that  the  order  sought  to  be  re- 
viewed Is  not  appealable. 

(40  Okl.  432) 

ST.  LOUIS  ft  S.  F.  R.  CO,  v.  PBBRT. 
(Supreme  Court  of  Oklahoma.    Oct  14,  1913.) 

(Syllalu*  iy  the  Court.) 

1.  Carmmbs  (f  213*>— Shipment  of  OATTtB— 
Liability  fob  Neouqence. 

Where  a  common  carrier  receives  cattle  for 
transportation.  It  is  his  daty  to  carry  them  to 
their  destination  within  a  reasonable  time,  and, 
for  a  neeligent  failure  so  to  do,  an  action  will 
lie,  whether  the  shipment  be  made  under  a  spe- 
dal  contract  or  not.  In-  such  case,  the  owner 
of  the  property  baa  a  right  of  action  independent 
of  any  special  contract  he  may  have,  and  he  Is 
not  bound  to  sae  upon  such  contract  or  to  set 
it  out  in  his  petition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  920-922;    Dec.  Dig.  |  213.*] 

2.  Witnesses  (S  37*)— Competency— Knowl- 
BDOE — Reasonable  Tiue  fob  Tbanspobta- 

TION. 

Where  witness  was  asked  to  state  what  was 
a  reasonable  time  to  transport  cattle  under  a 
shipping  contract  between  two  certain  ^ints 
on  defendant's  line  of  road,  which  wag  objected 
to,  "unless  the  witness  knows  the  schedule  time 
our  trains  are  run"  between  those  points,  which 
was  overruled,  and  the  witness  permitted  to  an- 
swer, held,  no'  error. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.   Dig.   f{  80-^7;    Dec.   Dig.  i  87.»] 

3.  Cabbiebs    (§   228*)- Delated   Shipment— 

BUBDEN    OF  PBOOF. 

If,  in  a  common-law  action  to  recover  dam- 
ages for  the  breach  of  a  shipping  contract, 
whereby  defendant  undertook  to  safely  trans- 
port certain  cattle,  it  Is  shown  that  defendant 
failed  to  deliver  the  same  in  a  safe  condition 
within  a  reasonable  time,  a  presumption  of  neg- 
ligence arises,  and  the  onus  is  upon  the  defend- 
ant to  excuse  itself  from  negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  967;-860;   Dec.  Dig.  |  228.*] 

Error  from  County  Court,  Grady  County; 
N.  M.  Williams,  Judge. 

Action  by  Tom  Peery  against  the  St  Louis 
&  Santa  F6  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 


W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Eleinschmidt  and  Fred  E.  Suits,  both  of  Ok- 
lahoma City,  for  plaintiff  in  error.  F.  E. 
Riddle,  of  Chickasha,  for  defendant  in  error. 

TURNER,  J.  This  was  an  action  to  recov- 
er damages  for  the  failure  to  deliver,  within 
a  reasonable  time,  certain  live  stock  which 
plaintiff  had  delivered  to  defendant  a  com- 
mon carrier,  to  be  transported  from  Cyril. 
Okl.,  to  Kansas  City,  Mo.,  the  allied  Injury 
growing  out  of  the  shrinkage  of  the  cattle 
and  a  decline  of  the  market-  The  petition 
sets  forth  a  common-law  cause  of  action. 
For  answer,  after  a  general  denial,  defend- 
ant set  up  four  special  contracts,  and  plead- 
ed a  certain  alleged  exemption  therein  con- 
tained which  reads:  "The  company  shall 
not  be  liable  for  delay  caused  by  storms, 
rains,  •  •  •  obstructions  in  the  track,  or 
from  any  '  cause  whatever."  And  that : 
"  •  •  •  Defendant  specifically  denies  that 
its  agent  at  Cyril,  who  executed  these  live 
8to<^  contracts,  had  any  autliorlty  to  waive 
any  of  the  provisions  in  said  contracts;  and 
for  further  answer  and  for  further  defense, 
said  defendant  says  that  it  kept  and  per- 
formed each  and  every  condition  on  its  part, 
but  plaintiff  failed  to  keep  any  of  the  condi- 
tions on  his  part  and  defendant  pleads  each 
and  every  condition  of  said  contracts  in  bar 
of  and  as  a  defense  to  this  action,  and  says 
that  the  property  was  not  injured  by  or 
through  the  negligence  of  the  defendant  or 
any  of  its  servants  or  employ^" 

After  reply  filed.  In  effect,  a  general  denial, 
and  a  specific  denial  that  the  shipment  was 
made  under  the  written  contracts  as  alleged, 
there  was  trial  to  a  Jury,  and  Judgment  for 
plalnUff  for  $370.08,  and  defendant  brings  the 
case  here.  As  plaintiff's  right  to  recover  de- 
pends upon  his  ability  to  show  a  negligent 
delay  on  the  part  of  the  carrier,  and  as  it 
needs  no  citation  of  authority  for  our  state- 
ment that  none  of  the  provisions  of  the  con- 
tract limiting  the  common-law  liability  of  the 
carrier  are  available  as  a  defense  against  its 
negligence,  the  contracts  need  not  be  fur- 
ther noticed. 

[1]  However,  we  will  further  say  that,  as 
far  as  the  question  of  negligence  is  con- 
cerned, it  makes  no  difference  to  the  carrier 
whether  the  shipment  was  received  subject 
to  the  common-law  rule  or  whether  it  was 
carried  subject  to  the  terms  of  a  special  con- 
tract In  either  event,  it  would  be  liable  for 
all  loss  occasioned  by  its  n^ligence,  and  no 
greater  burden  is  cast  upon  it  to  defend 
against  the  charge  of  negligence  in  the  former 
than  in  the  latter  case.  The  special  contract 
figured  more  prominently  in  the  trial  of  the 
cause  than,  under  the  circumstances,  its  im- 
portance warranted,  especially  as  there  is  no 
contention  that  any  of  Its  provisions  In  rela- 
tion to  notice  of  Injury,  opportunity  to  e.x- 
amine  stock,  time  of  commeuclng  suit  etc., 
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have  been  violated,  or  that  any  of  Its  provi- 
sions attempt  to  or  can  protect  the  carrier 
against  its  own  negligence. 

The  facts  disclose  that  the  cattle  were 
loaded  on  defendant's  train  at  Cyril,  Okl., 
on  May  29, 1909,  at  about  4  o'clock  Saturday 
afternoon;  that  a  reasonable  time  for  mak- 
ing the  shipment  was  from  24  to  34  hours, 
and  that  they  should  have  readied  their  des- 
tination not  later  than  4  or  6  o'clock  Mon- 
day morning  in  time  for  Monday's  market; 
that,  )whUe  in  transit  between  Oklahoma 
City  and  Sapulpa,  they  were  delayed  by  a 
washout;  that  defendant's  servants  were 
about  three  hours  getting  there  and  about 
two  hours  repairing  the  track,  the  injury 
to  which  was  not  caused  by  a  flood,  cloud- 
burst, or  any  unusual  rain;,  that  the  cattle 
got  to  Ft  Scott  about  6  o'clock  Sunday  morn- 
ing, and  stayed  there  until  about  8  o'clock 
next  morning,  where  they  were  unloaded,  fed, 
and  watered  pursuant  to  TT.  S.  Comp.  St 
Supp.  1911,  pp.  1341,  1342,  and  arrived  at 
Kansas  City  at  4:40  p.  m.  on  Monday,  May 
Slst,  too  late  for  that  day's  market  and 
that  they  were  sold  the  next  day  In  a  great- 
ly depreciated  condition  owing  to  the  delay. 

[2]  After  plaintiff  had  testified  as  to  his 
some- 10  or  12  years'  experience  in  shipping 
cattle  from  Cyril  to  Kansas  City  over  de- 
fendant's line,  and  that  he  knew  what  was 
a  reasonable  time  in  which  to  transport  the 
same  between  those  two  points,  he  was  asked 
to  state  what  was  a  reasonable  time;  Ttiis 
question  was  objected  to,  unless  the  time  was 
fixed.  He  was  then  asked:  "Q.  Well,  what 
was  a  reasonable  time  in  May,  19097  A.  I 
Judge  that  from  the  time  I  had  been  ship- 
ping cattle  from  the  same  point  afterwards." 
Counsel  for  defendant:  "We  object,  and 
ask  that  the  answer  be  stricken  out,  unless 
he  knows  the  schedule  time  our  trains  are 
run  from  Cyril  to  Kansas  City."  Upon  the 
objection  being  overruled,  there  was  an  ex- 
ception saved,  and  this  is  assigned  for  error. 
It  not  being  made  to  appear  in  the  brief 
of  counsel  what  the  schedule  time  of  their 
trains  between  those  points  bad  to  do  with 
the  question  of  what  was  a  reasonable  time 
to  transport  the  stock  in  question  between 
the  two  points,  we  pass  to  the  next  conten- 
tion. 

[3]  It  is  that  the  court  erred  in  thus  In- 
structing the  Jury:  "You  are  charged  that, 
if  the  defendant  delayed  the  train  upon 
which  the  plalntifTs  cattle  were  being  hauled 
while  said  cattle  were  in  transit  an  unrea- 
sonable time,  then  burden  of  proof  shifts  to 
the  defendant  to  show  that  said  delay  was 
unavoidable  and  could  not  have  been  avoided 
by  the  use  of  ordinary  care  and  diligence, 
and,  if  yon  find  from  the  evidence  that  said 
<»ttle  were  delayed  an  unreasonable  time  in 
transit,  and  the  defendant  has  failed  to  show 
that  said  delay  was  necessary  and  could  not 
have  been  reasonably  avoided,  and  that  the 
plaintiff  «Ud  not  select  a  contract  waiving 


any  damages  that  may  have  been  sustained, 
as  hereinafter  charged,  then  your  verdict 
shall  be  for  the  plaintiff  for  such  amount  as 
you  may  find  reasonable  from  all  the  evidence 
in  the  cas&" 

.  There  is  no  error  in  this.  Moore  in  his 
work  on  Carriers  (section  25)  lays  down  the 
rule  that  where,  as  here,  it  is  shown  that  the 
cattle  were  delivered  to  the  carrier  for  ship- 
ment in  good  condition,  and  where,  as  here, 
the  injury  is  not  due  to  the  neglect  of  any 
duty  owing  by  the  shipper,  and  where,  aa 
here,  an  unreasonable  delay  In  transit  is 
shown,  that  "neglect  or  want  of  that  care 
which  the  law  Imposes  upon  it  will  be  pre- 
sumed on  the  part  of  the  carrier,  and  the 
burden  placed  upon  it  to  relieve  itself  from 
that  presumption."  This  was,  in  effect,  the 
charge  of  the  court  in  Richmond,  etc.,  B.  B. 
Co.  V.  Trousdale  &  Sons,  99  Ala.  3S9,  13 
South.  23,  42  Am.  St  Rep.  09.  In  that  case 
section  2  of  the  syllabus  reads:  "If,  in  an 
action  to  recover  damages  for  the  breach  of  a 
contract  of  affreightment,  whereby  the  de- 
fendant undertook  to'  promptly  and  safely 
transport  certain  live  stock,  it  Is  shown  that 
the  defendant  failed  to  deliver  such  stock 
in  a  safe  condition,  within  a  reasonable  time, 
a  presumption  of  negligence  arises,  and  the 
onus  is  upon  the  defendant  to  excuse  itself 
from  negligence." 

In  Bosley  v.  Baltimore,  etc,  B.  Co.,  54  W. 
Va.  at  page  569,  46  S.  E.  at  page  615,  66  L. 
R.  A.  871,  the  court,  quoting  approvingly 
from  Elliott  on  Railroads,  vol.  4, 1 1483,  says: 
"There  is  no  fixed  rule  of  law  determining 
what  will  or  will  not  constitute  an  unreason- 
able delay  in  all  cases.  The  carrier  is  in  all 
instances  bound  to  use  ordinary  care  and 
diligence  to  avoid  unreasonable  delay,  but 
many  elements  must  be  taken  Into  consider- 
ation in  determining  whether  there  was  or 
was  not  unreasonable  delay  in  the  particular 
instance.  The  fact  that  there  was  unusual 
delay  does  not  always  show  a  breach  of  duty. 
*  *  *  Where  the  delay  is  an  unusual  one, 
and  is  not  explained,  it  is  held  to  be  prima 
fade  evidence  of  negligence,  but  that  in  a 
case  where  there  Is  only  a  slight  delay  the 
rule  is  different"  This  is  true  whether  the 
contract  of  shipment  is  in  writing  or  not 

In  Southern  Railroad,  etc.,  v.  Bailey  Broa. 
(Ky.)  80  S.  W.  786,  the  court  in  the  syllabus 
said:  "Where  a  written  contract  for  the  ship- 
ment of  live  stock,  as  expressed  in  the  bill  of 
lading,  contains  no  stipulation  as  to  the  time 
within  which  the  stock  la  to  be  delivered,  the 
law  implies  a  reasonable  time,  and  the  un- 
dertaking is  broken  if  unusual  delays  occur, 
unless  the  carrier  shows  that  the  delay  was 
caused  by  something  beyond  its  control,  or 
was  unavoidable,  or  was  a  necessary  incident 
to  the  prudent  and  proper  management  of  its 
business." 

In  Anderson  v.  A.,  T.  &  S.  F.  R.  B.  Co.,  93 
Mo.  App.  677,  plaintiff  shipped  over  defend- 
ant's road  three  car  loads  of  cattle  from  Mar- 
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Celine,  Mo.,  to  Cblcago,  lU.,  for  the  market 
at  that  point.  The  snlt  was  In  damages  for 
unreasonable  delay  In  the  shipment  No  spe- 
cific acts  of  negligence  were  made  to  appear ; 
that  is,  no  causes  for  delay  were  shown. 
The  facts  were,  however,  that  plalntUC  shlip- 
ped  the  cattle  at  11  o'clock  a.  m.  on  the  13th 
and  they  arrived  at  11  o'clock  a.  m.  on  the 
next  day,  and  that  from  13  to  16  hours  was 
the  usual  time  for  transportation  between 
the  two  {Mints.  He  further  showed  that 
delays  occurred  at  more  than  one  point  of 
from  two  to  four  hours,  and  that  other  trains 
going  towards'  Chicago  passed  them  while 
thus  delayed.  The  court  held  that  this  was 
sufficient  to  raise  the  presumption  of  negli- 
gence, and  cast  the  burden  on  the  defendant 
to  explain  the  delay.'  See,  also,  Internation- 
al, etc.,  V.  Hynes  et  al.,  3  Tex.  Civ.  App.  20, 
21  S.  W,  622 ;  5  Am.  &  Eng.  Enc.  of  Law,  p. 
254,  and  cases  cited. 

There  is  no  merit  in  the  contention  that 
the  court  erred  when,  in  the  last  clause  of 
this  instruction,  he  charged  the  jury  "and 
that  the  plaintiff  did  not  select  a  contract 
waiving  any  damages  that  may  hare  been 
sustained,  as  hereinafter  charged,  then  your 
verdict  shaU  be  for  the  plaintiff.  •  •  » " 
This  for  the  reason  that  we  caimot  see  how 
defendant  can  be  prejudiced  by  a  charge  that 
made  plaintiff's  right  to  recover  depend  upon 
an  exemption  contained  In  a  contract,  which 
bad  nothing  to  do  with  this  case,  as  we  have 
seen.  And,  for  this  reason  that  this  contract 
had  nothing  to  do  with  this  case,  there  was 
no  error  in  the  court's  refusal  to  require 
plaintiff  to  make  his  petition  more  definite 
and  certain  by  setting  it  out 

In  Wabash,  etc.,  Ry,  Co.  ▼.  McCasland, 
11  111.  App.  491,  the  court  as  stated  in  the 
syllabus,  held:  "When  a  common  carrier  re- 
ceives cattle  for  transportation,  it  Is  his  duty 
to  carry  them  to  their  destination  within  a 
reasonable  time,  and  for  a  failure  through 
gross  negligence  to  do  so  an  action  will  lie, 
whether  the  shipment  was  made  under  a 
special  contract  or  not  In  such  a  case  the 
owner  of  the  property  has  a  right  of  action 
Independent  of  any  contract  he  may  hare, 
and  he  is  not  bound  to  sue  upon  his  contract 
or  to  set  it  out  In  his  declaration." 

Neither  did  the  court  err  in  admitting  evi- 
dence to  the  effect  that  an  expense  of  $15 
was  incurred  for  feed  for  the  cattle  during 
the  time  the  shipment  was  unnecessarily  de- 
layed. In  Louisville,  etc.,  R.  R.  Co.  v.  Robin- 
son (Ey.)  86  S.  W.  6,  the  syllabus  reads: 
"Where  a  carrier  undertakes  to  ship  live 
stock,  and,  by  unreasonable  delay,  fails  to 
deliver  the  shipment  at  the  market  on  the 
day  Intended,  it  Is  liable  for  resultant  inju- 
ries to  the  stock,  and  for  the  keep  of  it  till  it 
can  be  offered  in  the  first  regular  market 
succeeding  its  arrivaL" 

If  there  was  error  In  admitting  in  evidence 
the  unloading  certificates  to  show  when  the 


cattle  arrived,  it  was  harmless,  for  the  reason 
that  the  waybill,  a  record  kept  by  and  receiv- 
ed from  defendant,  by  the  commission  com- 
pany which  sold  the  cattle,  showed  the  same 
time  of  arrivaL 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed.  All  the  Justices  concur, 
except  LOOFBOUEROW,  J.,  not  participat- 
ing. 

(41  OU.  48$) 

McDTJFFlE  V.  GEISER  MFG.  00.  et  al. 

(Supreme  Court  of  Oklahoma.    Nov.  18,  1013. 

Rehearing  Denied  Feb.  28,  1914.) 

(8yttalv$  by  the  Oourt.) 

1.  JtTDOMENT   (I  eS4*)— RXS  JiTDiPATA— WHAT 

Constitutes. 

A  fact  or  qoestion  which  wa*  actually  and 
directly  in  issue  in  a  former  suit,  and  was 
there  judicially  passed  upon  and  determined  by 
a  court  of  competent  jurisdictioD,  is  conclusive* 
ly  settled  by  the  judgment  therein,  so  far  as 
concerns  the  parties  to  that  action,  and  per- 
sons in  privity  with  them,  and  cannot  be  again 
litigated  in  any  future  action  between  such 
parties  or  privies,  in  the  same  court  or  in 
any  other  court  of  concurrent  jurisdiction,  up- 
on the  same  or  a  different  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  1150;    Dec.  Dig.  f  634.*] 

2.  Jin>ovERT  ({  660*)— Rks  Judicata— Basis 
or  BsroFPBi.. 

The  essence  of  estoppel  by  judgment  is 
that  there  has  been  a  judicial  determination  of 
a  fact,  and  the  question  always  is,  has  there 
been  such  determination?  and  not  upon  what 
evidence  or  by  what  means  was  it  reached? 
(Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  I  1171;    Dec.  Dig.  §  660. •] 

3.  Judgment  (§  951»)  —  Res  Judicata  —  Ex- 
tent OF  Estoppel. 

The  inquiry  of  res  adjudicata  is  not  limit- 
ed to  the  mere  formal  judgment  It  extends 
to  the  pleadings,  the  verdict  or  the  findings, 
and  the  scope  and  meaning  of  the  judgment  is 
often  determined  by  the  pleadings,  verdict,  or 
findings. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {f  1808-1812;  Dec.  Dig.  i  95l.»] 

4.  JuooMENT  (§  66&*)  — Res  Judicata  — Dk- 
tekmination  of  Jubibdictior. 

The  question  of  jurisdiction  over  the  de- 
fendant Geiser  Manufacturing  Compangr  waa 
by  said  defendant  directly  put  in  issue  by  its 
motion  to  vacate  and  set  aside  the  former  judg- 
ment of  December  9,  1907.  A  hearing  there- 
on being  had,  the  motion  was  overruled,  and 
the  court's  judgment  became  final.  Held,  in  a 
subsequent  trial  between  the  same  parties,  con- 
cerning the  same  Bubject-matter,  that  the  judg- 
ment so  rendered  was  conclusive  upon  said  de- 
fendant, and  that  the  question  of  jurisdiction 
could  not  again  be  considered,  though  grounds 
therefor  existed  that  were  not  before,  but 
could  have  been,  urged. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  998;   Dec.  Dig.  (  6^*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Alfalfa  County; 
James  B.  Cullison,  Judge. 

Mortgage  foreclosure  proceedings,  brought 
by  the  Geiser  Manufacturing  Company 
against  D.  Pufflnbarger  and  Rllla  Puffln- 
barger,  and  to  declare  plaintiffs  mortgage 
prior  and  paramount  to  the  Interest  or  claim 


*ror  otbw  oa««  sm  ume  toplo  iaA  SMttoB  NVMBBR  In  Dm.  Dig.  Jk  Am.  Dig.  Kay-No.  Seriw  ft  Il«p'r  IndezM  . 

Digitized  by  V^OOQIC 


1030 


188  PACIFIC  REPOBTER 


(Okl 


of  the  defendant  McDaffle.  Judgment  for 
plaintiff,  and  defendant  McDuffie  brings  er- 
ror.   Reversed. 

Titus  ft  Carpenter,  of  Cherokee,  for  plain- 
tiff in  error.  Burford  &  Bnrford,  of  Gnthrle, 
for  defendant  in  error. 

SHABP,  C.  On  the  15th  day  of  March, 
1006,  the  Union  Central  life  Insurance  Com- 
pany Instituted  an  action  in  the  district  court 
of  Woods  county,  Oklahoma  territory,  In 
which  Andrew  J.  Williams,  Tallle  Williams, 
D.  Puffinbarger,  Rllla  Puffinbarger,  the  Gelser 
Manufacturing  Company,  6.  J.  McDuflie, 
Jacob  G.  Wlnne,  and  Scott  E.  Winne,  part- 
ners as  Wlnne  &  Winne,  were  named  as  de- 
fendants. The  action  was  to  foreclose  a 
mortgage  on  a  tract  of  land,  situated  in  said 
county,  given  to  secure  a  note  executed  to 
the  plaintiff  by  defendants  Williams  and 
wife.  In  the  petition  it  was  charged  that  the 
remaining  defendants  had,  or  claimed  to 
have,  some  interest  In  the  mortgaged  prem- 
ises, which  it  was  asserted  were  Junior  and 
inferior  to  plalntifTs  said  mortgage.  The  de- 
fendant McDuffie  filed  therein  hU*  answer 
and  cross-petition,  and  asked  to  have  fore- 
closed a  mortgage  on  said  lands,  executed  to 
him  by  his  codefendants,  D.  Puffinbarger  and 
RlUa  Puffinbarger,  admitting  in  his  said 
cross-petition  the  priority  of  the  mortgages 
held  by  the  Union  Central  Life  Insurance 
Company  and  Wlnne  &  Wlnne,  and  in  which 
it  was  asked  that  the  pretended  claims  or 
liens  of  Williams  and  wife  and  the  Gelser 
Manufacturing  Company  be  extinguished  and 
held  for  naught,  and  they  forever  barred  of 
any  right,  title,  or  interest  in  and  to  said 
premises.  The  defendant  Gelser  Manufactur- 
ing Company;  being  a  nonresident,  was  not 
served  with  summons,  but  an  attempt  was 
made  to  obtain  service  by  publication.  No 
appearance  was  entered  by  said  defendant, 
and  on  the  9th  day  of  December,  1907,  the 
case  coming  regularly  on  for  trial.  Judgment 
was  rendered  in  behalf  of  the  plaintiff  Union 
Central  Life  Insurance  Company  foreclosing 
its  mortgage,  and  also  foreclosing  the  mort- 
gages held  by  Wlnne  &  Winne  and  McDuffie, 
the  latter  being  found  to  be  inferior  only  to 
that  of  the  plaintiff  therein  and  the  defend- 
ant Winne  &  Wlnne;  the  court  further  find- 
ing that  the  Gelser  Manufacturing  Company, 
although  duly  and  legally  summoned  to  ap- 
pear, was  in  default,  and,  it  was  determined, 
had  no  interest  or  claim  in  or  to  the  premises 
sought  to  be  foreclosed. 

The  present  action  was  filed  in  the  district 
court  of  Alfalfa  county  on  the  30th  day  of 
June,  1909,  and  the  Pufflnbargers,  McDuffie, 
the  Union  Central  life  Insurance  Company, 
and  Y.  G.  Patterson  were  made  parties  de- 
fendant, though  no  summons  was  ever  serv- 
ed on  the  two  defendants  last  named.  Plain- 
tiff's action  was  brought  to  foreclose  a  cer- 
tain alleged  mortgage,  executed  to  it  by  the 


Pufflnbargers,  on  the  same  land  involved  in 
the  original  foreclosure  suit,  brought  in  the 
district  court  of  Woods  county,  by  the  Union 
Central  Life  Insurance  Company.  In  Its  peti- 
tion It  asks  to  have  its  mortgage  declared 
superior  and  paramount  to  any  interest,  lien, 
or  daim  of  the  defendant  McDuffie. 

On  February  11, 1910,  the  defendant  G^ser 
Manufacturing  Company  filed  in  the  district 
court  of  Woods  county  its  motion  to  vacate 
and  set  aside  the  Judgment  rendered  against 
it  on  December  9,  1007,  as  well  as  to  the 
sheriff's  deed  and  the  decree  of  confirmation, 
subsequently  made  and  entered  in  said  action. 
On  the  6th  day  of  May,  1910,  said  motion  was 
overruled.  No  appeal  from  this  order  was 
ever  prosecuted,  nor  was  any  further  attempt 
made  in  said  original  proceedings  to  vacate 
or  set  aside  the  original  Judgment 

On  the  10th  day  of  March,  1911,  in  the 
present  action,  Judgment  was  rendered,  fore- 
closing the  mortgage  of  the  Gelser  Manufac- 
turing Company,  and  decreeing  that  the  de- 
fendant McDuffie  was  vrithout  right,  title,  or 
interest  in  and  to  said  lands,  senior  and 
superior  to  plain tllTs  right,  except  as  assig- 
nee of  the  Union  Central  Life  Insurance 
Company  and  Winne  &  Wlnne.  This,  pre- 
sumably, from  the  fact  that  McDuffie  had 
purchased  the  land  at  the  foreclosure  sale 
held  in  Woods  county,  and  tliat  said  last- 
named  mortgagees  had  received,  on  account 
thereof,  the  full  amount  of  their  claims. 

In  the  motion  to  vacate  and  set  a^iide  the 
Judgment  filed  in  the  district  court  of  Woods 
county,  the  defendant  in  error  Gelser  Manu- 
facturing Company  charged  that  the  pre- 
tended service  by  publication  against  it  was 
null  and  void,  and  of  no  effect,  for  the  rea- 
son that  no  sufficient  affidavit,  upon  which 
to  base  service  by  publication,  was  at  any 
time  filed  in  the  original  case  prior  to  the 
rendition  of  Judgment  therein  barring  and 
foreclosing  It  of  Its  right,  title,  and  Interest 
in  and  to  the  premises  In  question;  that  no 
other  service  of  summons  was  made  or 
attempted,  and  no  appearance  entered  by  it 
in  said  proceedings.  To  the  present  action 
defendant  McDuffie  answered,  pleading,  in 
bar  of  plaintiff's  right  to  prosecute  its  action, 
the  Judgment  rendered  by  the  district  court 
of  Woods  county  on  May  6,  1910,  overruling 
and  denjdng  the  motion  of  the  Gelser  Manu- 
facturing Company  to  vacate  and  set  aside 
the  Judgment  theretofore  rendered  against 
it  in  that  court  The  amended  answer  sets 
out  in  extenso  the  pleadings.  Judgment,  mo- 
tion, and  final  Judgment  overruling  motion, 
as  tending  to  show  the  former  adverse  adju- 
dication of  plaintiff's  claim.  The  plaintiff 
filed  both  an  original  and  amended  reply,  but 
in  neither  of  which  was  issue  taken  with  the 
defendant's  allegations  of  what  occurred  in 
the  district  court  of  Woods  county.  In  both 
the  original  and  amended  replies  it  was  con- 
tended that  the  Judgment  rendered  against 
it  by  the  district  court  of  Woods  county,  was 
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void  and  of  no  force  or  effect,  by  reason  of 
the  fact  tbac  the  publication  notice  was 
based  upon  an  Insufficient,  defective,  and 
void  aflSdavlt,  and  that  at  no  time  bad  It  any 
knowledge  of  the  pendency  of  the  original 
action,  and  by  reason  thereof  the  Judgment 
rendered  against  it  was  a  nullity. 

The  land  sought  to  be  foreclosed  by  the 
several  mor^ages  was  situated  In  that  part 
of  Woods  countj'  which,  upon  the  advent  of 
statehood,  became  a  part  of  Alfalfa  county 
(section  326b,  Williams'  Ann.  Const).  The 
action  being  one  pending  in  a  district  court 
of  Oklahoma  territory,  at  the  time  said  ter- 
rltory  became  a  part  of  the  state  of  Okla- 
homa, and  not  being  transferred  to  the 
United  States  court,  was  properly  proceeded 
with,  held  and,  determined  by  the  district 
court  of  Woods  county.  Section  S,  Amend- 
ment to  Enabling  Act  (chapter  2911,  34  Stat 
at  L.  1287);  section  27,  art  25,  Constitution. 

It  is  contended  by  plaintiff  in  error:  (1) 
That,  regardless  of  the  sufficiency  in  the  first 
Instance  of  the  affidavit  upon  wliich  the  pub- 
lication notice  was  based,  the  Geiser  Man- 
ufacturing Company,  by  filing  Its  motion  to 
vacate  and  set  aside  the  Judgment,  sheriff's 
sale,  and  decree  of  confirmation,  thereby  en- 
tered its  appearance  and  validated  all  previ- 
ous proceedings  had  In  said  action;  (2)  that 
whether  or  not  the  said  motion  was  general 
or  special,  having  been  decided  adversely  to 
defendant  in  error,  and  no  appeal  therefrom 
prosecuted,  the  judgment  of  the  district  court 
of  Woods  county  was  final  and  could  not 
subsequently  be  collaterally  attacked  in  the 
Alfalfa  county  district  court.  The  first  ques- 
tion presented  has  often  been  before  this 
court,  and  many  of  the  authorities  are  re- 
viewed In  Ziska  V.  Avey  et  al.,  86  OkL  405, 
122Pac.722, 

[3, 4]  But  we  deem  it  unnecessary  to  de- 
termine whether  the  motion  in  the  Instant 
case  was  properly  confined  to  the  question 
of  Jurisdiction,  for  It  is  our  opinion,  as  we 
shall  pre*ntly  see,  that  the  Judgment  of  the 
district  court  of  Woods  county,  being  prop- 
erly plead  tnbar,  was  res  Judicata  to  the  ac- 
tion brought  and  then  pending  by  the  Geiser 
Manufacturing  Company  to  foreclose  Its 
mortgage  in  the  district  court  of  Alfalfa 
county.  To  meet  the  plea  of  res  judicata.  It 
is  urged  by  counsel  for  defendant  In  error 
that  the  district  court  of  Woods  county.  In 
passing  upon  Its  motion  to  vacate  the  origi- 
nal Judgment  rendered  against  It,  was  not  re- 
quired to  determine  the  validity  of  the  af- 
fidavit for  publication,  as  against  a  party 
shown  to  be  a  foreign  corporation,  having  a 
regularly  appointed  resident  agent,  but  that 
It  was  only  required  to  determine  whether 
the  affidavit,  upon  which  the  publication 
notice  was  based,  was  good  upon  its  face, 
and  that  In  fact  the  court  could  not  tell  from 
the  pleadings  of  either  party  whether  the 
Geiser  Manufacttaring  Company  was  a  cor- 
poration, and  therefore  the  quesnons  of  the 


corporate  existence  at  the  manufacturing 
company,  its  appointment  of  an  agent,  or 
its  domicile,  were-  not  in  issue  there,  and 
were  not  determined.  True,  the  motion  to 
vacate  and  set  aside  the  judgment  does  not 
appear  to  be  predicated  upon  the  particnlar 
objection  that  the  affidavit  for  service  by 
publication  did  not  charge  that  defendant 
corporation  had  failed  to  comply  with  the 
statutory  requirements,  permitting  it  to  do 
business  ih  the  territory  of  Oklahoma,  in- 
cluding the  designation  of  an  agent  upon 
whom  service  of  summons  might  be  had,  as 
was  held  mandatory  by  this  court  in  NicoU  et 
uz.  V.  Midland  Savings  &  Ix>an  Co.,  21  Okl. 
591,  96  Pac.  744,  and  In  the  cases  cited 
therein.  But  counsel  are  incorrect  in  say- 
ing that  the  court  could  nqt,  from  the  plead- 
ings of  either  party,  tell  whether  the  Geiser 
Manufacturing  Company  was  a  corporation, 
as  in  the  original  petition  of  the  Union  Cen- 
tral Life  Insurance  Company  it  was  charged 
that  said  defendant  was  a  corporation,  as  did 
also  the  defendant's  own  motion  to  vacate 
and  set  aside  the  Judgment,  while  the  af- 
fidavit for  publication  charged  that  said  de- 
fendant resided  outside  of  the  territory  of 
Oklahoma,  and  that  plaintiff  was  unable  wjth 
due  diligence  to  make  service  upon  It  in  the 
territory  of  Oklahoma.  True  the  allegations 
of  the  petition  and  the  motion  to  vacate  the 
judgment  cannot  properly  be  taken  Into  ac-  ' 
count  in  aid  of  the  affidavit  for  publication, 
though  they  may  be  considered  for  the  pur-' 
pose  of  showing  what  was  before  the  court  at 
the  time  it  denied  defendant  In  error's  mo- 
tion, as  in  such  cases  we  may  look,  not  alone 
to  the  Judgment,  but  to  the  pleadings  and 
'other  records.  Woodworth  v.  Town  of  Hen- 
nessey, 32  Okl.  267,  122  Pac.  224 ;  Hoisington 
V.  Brakey,  31  Kan.  563,  3  Pac.  355.  If  the  is- 
sue that  the  Oelser  Manufacturing  Company 
was  a  nonresident  corporation,  and  had  not 
complied  with  the  laws  of  the  territory  with 
regard  to  the  appointment  of  a  resident  agent, 
was  a  fact,  it  was  one  known  to  the  corpora- 
tion itself,  and  would  have  furnished  a  good 
and  sufficient  reason  in  law  for  vacating  the 
Judgment,  either  by  the  trial  court  or,  if  the 
movant  was  unsuccessful  there,  in  this  court. 
The  question  determined  by  the  district  court 
of  Woods  county  was  that  it  had  acquired 
Jurisdiction  over  the  Geiser  Manufacturing 
Company,  and,  although  seemingly  the  court 
was  In  error  in  denying  the  relief,  yet  no  ap- 
peal having  been  prosecuted,  or  further  ef- 
fort made  In  that  court  to  be  relieved  of  the 
adverse  Judgment,  the  district  court  of  Alfal- 
fa county  could  not  permit  such  Judgment  to 
be  collaterally  attacked  at  a  subsequent  trial. 
[2]  The  essence  of  estoppel  by  Judgment  is 
that  there  has  been  a  judicial  determination 
of  a  fact,  and  the  question  always  is,  has 
there  been  such  determination?  and  not, 
upon  what  evidence  or  by  what  means  was  it 
reached?  The  facts  conferring  Jurisdiction 
upon  the  Woods  county  district  court  had 
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been  JndldaUy  determined,  and  It  is  Immate- 
rial tbat  reasons  may  have  existed  why  this 
adjudication  shonld  not  have  been  made  as 
made,  as  the  controversy  was  determined. 

The  leading  case  upon  the  anestlon  of  to 
what  extent  a  former  adjudication  may  be 
pleaded  in  bar  is  that  of  Cromwell  v.  Sac 
Connty,  94  U.  S.  351,  24  L.  Ed.  195,  where 
Mr.  Justice  Field  laid  down  the  following 
rule,  which  has  been  consistently  adhered  to 
by  that  court:  "In  considering  the  opera- 
tion of  this  Judgment,  It  shonld  be  borne  in 
mind,  as  stated  by  counsel,  that  there  is  a 
difference  between  the  efTect  of  a  Judgment 
as  a  bar  or  estoppel  against  the  prosecution 
of  a  second  action  upon  the  same  claim  or  de- 
mand, and  Its  effect  as  an  estoppel  in  an- 
other action  between  the  same  parties  upon  a 
different  claim  or  cause  of  action.  In  the 
former  case  the  Judgment,  if  rendered  upon 
the  merits,  constitutes  an  absolute  bar  to  a 
subsequent  action.  It  is  a  finality  as  to  the 
claim  or  demand  in  controversy,  concluding 
parties  and  those  In  privity  with  them,  not 
only  as  to  every  matter  which  was  offered 
and  received  to  sustain  or  defeat  the  claim 
or  demand,  but  as  to  any  other  admissible 
matter  which  might  have  been  offered  for 
that  purpose.  Thus,  for  example,  a  Judg- 
ment rendered  upon  a  promissory  note  Is  con- 
duslve  as  to  the  validity  of  the  Instrument 
'and  the  amount  due  upon  It,  although  It  be 
subsequently  alleged  that  perfect  defenses 
actually  existed,  of  which  no  proof  was  offer- 
ed, such  as  forgery,  want  of  consideration,  or 
payment.  If  such  d^enses  were  not  present- 
ed in  the  action,  and  established  by  compe- 
tent evidence,  the  subsequent  allegation  of 
their  existence  is  of  no  legal  consequence. 
The  Judgment  Is  as  conclusive,  so  far  as  fu- 
ture proceedings  are  concerned,  as  though  the 
defenses  never  existed.  The  language,  there- 
fore, which  is  so  often  used,  that  a  Judgment 
estops,  not  only  aa  to  every  ground  of  re- 
covery or  defense  actually  presented  in  the 
action,  but  also  as'  to  every  ground  which 
might  have  been  presented,  is  strictly  accu- 
rate, when  applied  to  the  demand  or  claim  In 
controversy.  Such  demand  or  claim,  hav- 
ing passed  Into  Judgment,  cannot  again  be 
brought  Into  litigation  between  the  parties  In 
proceedings  at  law  upon  any  ground  what- 
ever." Fayerweather  v.  Rltch,  196  U.  S.  275, 
25  Sup.  Ct  58,  49  L.  Ed.  193,  210;  Virginia- 
Carolina  Chemical  Co.  v.  Kervin,  215  U.  S. 
252,  30  Sup.  Ct  78,  54  L.  Ed.  179.  If,  then,  a 
judgment  is  conclusive,  not  only  of  every 
ground  of  recovery  or  defense  actually  pre- 
sented In  the  action,  but  also  every  ground 
which  might  have  been  presented,  it  cannot  be 
said  that  defendant  In  error  is  not  precluded 
by  the  former  Judgment  It  had  elected  its 
forum,  chosen  its  ground  of  attack,  and  the 
facts  pertaining  to  its  having  appointed  an 
agent  were  within  its  own  knowledge.  It 
should  have  tendered  the  Issue  that  as  a 
nonresident  corporation  having  a  resident 
agent,  service  by  publication  could  in  no 


event  be  had  upon  it  It  chose,  however,  to 
litigate  the  question  of  Jurisdiction  over  It 
upon  other  grounds,  and  for  other  reasons, 
notwithstanding  the  primary  question  in- 
volved in  both  courts  at  all  times  was  that 
of  Jurisdiction.  The  question  presented  is 
not  a  new  one  In  this  court 

[1]  In  Woodworth  v.  Town  of  Hennessey, 
supra,  we  said:  "A  fact  or  question  which  Is 
actually  and  directly  In  Issue  In  a  former 
suit,  and  was  there  Judicially  passed  upon 
and  determined  by  a  domestic  court  of  com- 
petent Jurisdiction,  is  conclusively  settled  by 
the  Judgment  therein,  so  far  as  concerns  the 
parties  to  that  action,  and  persons  In  privity 
with  them,  and  cannot  be  again  litigated  in 
any  future  action  between  such  parties  or 
privies,  in  the  same  court  or  In  any  other 
court  of  concurrent  jurisdiction,  upon  the 
same  or  a  different  cause  of  action." 

It  was  also  said,  quoting  from  Commis- 
sioners of  Marion  County  v.  Welch,  40  Kan. 
770,  20  Pac.  484:  "A  Judgment  is  conclusive 
of  all  matters  actually  litigated,  and  as  to 
all  matters  that  might,  under  the  pleadings, 
have  been  litigated." 

In  City  of  El  Beno  et  aL  v.  Cleveland- 
Trinidad  Paving  Co.,  25  OkL  648,  107  Pac 
163,  27  L.  R.  A.  (N.  S.)  650,  it  was  held  tbat 
all  questions  tbat  were  or  could  have  been 
litigated  at  that  time,  by  the  plaintiff  In  a 
former  action,  or  any  other  property  owner 
of  the  same  class,  affecting  the  validity  of 
the  proceedings  of  the  city  authorities,  or  of 
the  contract  predicated  thereon,  must  of  ne- 
cessity be  rea  Judicata.^  Both  opinions  re- 
view many  authorities,  and  are  in  full  har- 
mony with  pur  conclusions  here.  The  same 
rule  is  announced  in  Engle  et  aL  v.  Legg,  135 
Pac.  1058,  lately  decided  by  this  court  but 
not  yet  officially  reported,  wherein  it  is  said: 
"The  Judgment  in  a  former  action,  involving 
the  same  subject-matter,  is  conclusive,  not 
only  as  to  defenses  which  were  permitted  in 
such  action,  but  also  as  to  all  defenses  which 
might  have  been  but  were  not  presented." 
Other  Oklahoma '  cases  are  Territory  ex  rel. 
Jones,  County  Attorney,  v.  Hopkins,  9  OkL 
149,  59  Pac.  980 ;  Pratt  v.  Ratliff,  10  OkL  168, 
61  Pac.  523 ;  Pettis  et  ux.  v.  McClaln  et  aL, 
21  OkL  521,  98  Paa  927.  The  Issue  of  Juris- 
diction, having  been  submitted  and  finally  de- 
termined, cannot  again  be  opened  up  on  ac- 
count of  some  new  ground,  tardily  urged,  and 
which  might  have  been  presented  at  the  orig- 
inal triaL  There  must  be  some  end  to  liti- 
gation. 

As  was  said  in  Aurora  City  V.  West  7 
Wall.  82,  19  L.  Ed.  42:  "The  doctrine  of  es- 
toppel by  former  Judgment  between  the  same 
parties  is  one  of  the  most  beneficial  princi- 
ples of  our  jurisprudence,  and  has  been  less 
affected  by  legislation  than  almost  any  other." 

The  sale  made  by  the  sheriff  of  Woods 
county,  the  order  of  confirmation,  and  tfie 
sheriff's  deed,  made  to  plaintiff  in  error, 
were  void  under  authority  of  Farmers'  State 
Bank  of  Ingersol  v.  Wilson  et  aL,  34  OkL  75.\ 
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127  Pac.  395,  and  no  afflrmatlye  rellet  can 
bere  be  granted  the  plaintiff  in  error,  as 
prayed  for  both  in  the  lower  court  and  here. 
For  the  reasons  given,  plaintiff  below  was 
entitled  to  no  relief,  and  the  Judgment  of  the 
trial  court  should  be  reversed. 

FEB  CURIAM.    Adopted  in  whol& 

(40  Okl.  417)  ==- 

PIONEER  TELEPHONE  &  TELBaRAPH 

CO.  r.  STATE. 

(Supreme  Court  of  Oklahoma.     Jan.  13,  1914. 

On  Rehearing,  Feb.  24,  1914.) 

(SyHaluM  iy  the  Court.) 

1.  Telegraphs  and  Telephones  (§  26^, 
New,  vol.  17  Key-No.  Series)— Commission— 
JUBiSDioTioN— Action  fob  Rkfund  of  Ex- 
cess Chaboes. 

The  Corporation  Commission  of  this  state 
has  Jurisdiction  to  entertain  an  action  institut- 
ed in  the  name  of  the  state,  through  the  law 
officer  designated  by  law  to  appear  before  said 
CommissioQ,  to  recover  from  a  transmission 
company  the  refund  of  excess  charges  which 
were  collected  by  it  in  violation  of  the  rates  fix- 
ed by  said  Commission. 

(a)  Such  action  in  the  name  of  the  state  for 
the  recovery  of  such  refunds  for  the  purpose 
of  the  same  being  distributed  to  the  persons 
entitled  thereto  is  a  police  regulation  incident 
to  the  effective  regulation  and  control  of  pub- 
lic service  corporations  by  the  agendea  of  the 
state. 

2.  Statutes  (S  79*)— Local  ok  Special  Law 
— Cokpobatxon  Commission — Atttboibitt  to 
Adjust  Contbovebst. 

The  act  of  February  10,  1913  (Laws  1913, 
c.  10),  entitled  "An  act  conferring  authority  up- 
on the  Corporation  Commission  to  adjust  con- 
troversies between  parties  growing  out  of  re- 
funds for  public  service;  to  require  all  re- 
funds to  be  turned  over  to  the  Commission ;  to 
determine  the  amount  of  refund,  and  to  whom 
due;  and  declaring  an  emergency" — is  not  re- 
pugnant to  section  46o  of  article  6  (section  128, 
Williams'  Anno.  Ed.)  of  the  Constitution  of  this 
state. 

[Ed.  Note.— For  oth^r  cases,  see  Statutes, 
Cent.  Dig.  }{  84,  86;   Dec.  Dig.  S  79.*] 

8.  Constitutional  Law  (J  42*)  — Scope  of 
Review — Constitutional  Question. 

Tliis  court  will  not  listen  to  the  objection 
to  the  constitutionality  of  an  act  by  a  party 
whose  right  it  does  not  afTect,  and  who  has  no 
interest  in  defeating  it 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §§  38,  40;  Dec.  Dig.  { 
42.*] 

4.  Statutes  (|  64*)  —  Intauditt  in  Part  — 

Effect. 

It  is  only  when  different  clauses  of  an  act 
are  so  dependent  upon  each  other  that  it  is 
evident  the  Legislature  would  not  have  enact* 
ed  one  of  them  without  the  other,  as  when 
the  two  things  provided  are  necessary  parts 
of  one  system,  that  the  whole  act  will  fall  on 
account  of  the  invalidity  of  one  clause. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  SS  58-66,  195;  Dec  IMg.  f  64.*] 

6i>  JuBT  (S  11*)— Pbocebdinos  before  Corpo- 
ration CoMMiisBioN— Jury  Tbial. 

Appellant  is  not  entitled  to  a  trial  by  Jury 
In  such  proceeding  before  the  Corporation  Com- 
mission. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §1  19-24;  Dec.  Dig.  }  11.*] 


6.  Telegraphs  and  Telephones  ({  26%, 
New,  voL  17  Key-No.  Series)  —  Obdeb  of 
Cobpobation    Commission  —  Oonclubive- 

NESS. 

A  rate  having  been  fixed  by  the  Corpora- 
tion Commission,  and  the  party  affected  neither 
(1)  appealed  from  such  order,  or  (2)  presented 
an  application  to  the  Commission  to  have  same 
set  aside,  nor  (3)  invoked  equitable  powers^  tp 
enjoin  the  enforcement  of  the  same  in  an  action 
in  the  name  of  the  state  by  Its  proper  law  of- 
ficer to  recover  the  amount  paid  in  excess  of 
the  fixed  charges,  such  party  may  not  plead,  in 
defense  thereto,  that  the  charge  fixed  was  un- 
just and  unreasonable  and  confiscatory. 

7.  Telegraphs  and  Telephones  (§  26%, 
New,  vol.  17  Key-No.  Series)— Obdeb  of  Cob- 
pobation Commission— Remedies  Against. 

If  said  order  was  invalid,  it  was'  permis- 
sible for  appellant  to  directly  challenge -same 
(1)  by  appeal,  (2)  by  application  to  the  Com- 
mission to  set  same  aside,  and  (3)  by  an  ac- 
tion in  equity  to  restrain  its  enforcement. 

8.  Judgment  (i  713*)— Res  Judicata— Ef- 
fect. 

A  regular  judgment,  whilst  it  remains  in 
force,  is  conclusive  as  to  every  matter  that 
might  have  been  given  in  evidence  or  pleaded 
to  the  action  in  which  it  was  rendered,  except 
matters  growing  out  of  separate  and  independ- 
ent rauses  of  action,  which  might  have  been 
pleaded  in  offset. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  ii  1083,  1066,  1099,  1234-1237, 
1239,  1241,  1247;   Dec.  Dig.  {  713.*] 

9.  Telbqbaphs  and  Telephones  (5  34*)— Ex- 
cessive Chaboes— Recovbet—Voluntabt 
Payment. 

The  payment  of  excess  rates  for  phone 
services  demanded  by  the  transmission  com- 
pany in  i-iolation  of  the  fixed  orders  of  the  Cor- 
poration Commission,  wbich  had  neither  been 
appealed  from  nor  in  any  way  superseded  or 
suspended,  is  not  voluntary  in  the  sense  that 
the  same  mi^ht  not  be  recovered  back  from 
the  transmission  company  by  a  proper  party. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  21;  Dec.  Dig.  { 
84.*] 

Appeal  from  the  State  Orporatlon  Com- 
mission. 

Petition  by  the  State  to  recover  from  the 
Pioneer  Telephone  &  Telegraph  Company  the 
refund  of  excess  charges.  From  an  order 
of  the  Corporation  Ciommlssion  for  petition- 
er, the  Company  appeals.  Affirmed,  and  re- 
hearing denied. 

Harris  &  Nowlln,  of  Oklahoma  (Sty,  J.  W. 
Gleed  and  J.  L.  Hunt,  both  of  Kansas  City, 
Mo.,  and  J.  R.  Spielman,  of  Oklahoma  City, 
for  appellant  Cbas.  West,  Atty.  Gen.,  and 
Chas.  L.  Moore,  and  B.  0.  Pafton,  Asst. 
Attys.  Gen.,  for  the  State. 

WILLIAMS,  J.  Appellant  maintains  a  tel- 
ephone system  in  Oklahoma  City,  a  city  ot 
the  first  class,  under  an  ordinance  passed 
July  16,  1906,  known  as  ordinance  No.  625, 
entitled  "An  ordinance  granting  to  the.  Pio- 
neer Telephone  &  Telegraph  Company,  its 
sitccessors  and  assigns,  tlie  right  to  construct, 
oi>erate  and  maintain  telephone  llPes  in  the 
city  of  Oklahoma  City,  Oklahoma  territory, 
and  repealing  ordinances  Nos.  123  and  24-1. 
and  all  other  ordinances  and  parts  of  ordl- 
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nances  in  conflict  therewith."  For  the  pur- 
pose of  this  case  It  will  be  assumed  that 
said  municipality  had  authority  to  pass  said 
ordinance  granting  said  franchise.  Pioneer 
Telephone  &  Telegraph  Ck).  v.  State,  33  Okl. 
724,  127  Pac  1073;  Oklahoma  Railway  C!o. 
y.  Powell  et  al.,  33  OkL  737,  127  Pac.  1080. 

After  the  erection  of  the  state,  to  wit,  on 
October  12, 1908,  the  Corporation  Commission 
made  and  entered  an  order  which  In  part  pro- 
vides that:  "No  person,  or  persons,  firm, 
company,  or  corporation  doing  a  transmission 
business  by  telephone  for  hlie  in  the  state  of 
Oklahoma  shall  charge  a  greater  or  different 
rate  for  service,  or  similar  service  in  effect 
on  October  12,  1908,  without  first  having 
made  application  to  the  Corporation  Com- 
mission therefor,  and  submitting  to  the  Com- 
mission a  schedule  of  the  proposed  change, 
which  before  taking  effect  shall  have  the  ap- 
proval of  this  Commission." 

On  July  28, 1909,  the  Burrows  Oil  Compa- 
ny, one  of  the  appellant's  patrons,  at  Okla- 
homa City,  having  filed  a  complaint  against 
It  for  violation  of  said  order,  citation  was 
Issued,  and  on  a  hearing  appellant  waa  ad- 
Judged  guilty  of  contempt  Appellant's  con- 
tention was  that  said  ordinance  fixed  the 
phone  rates  to  be  charged  and  that  the  Com- 
mission was  without  authority  to  interfere. 

In  Pioneer  Telephone  ft  Telegraph  Co.  ▼. 
State,  supra.  It  was  held  that  said  munici- 
pality, by  virtue  of  said  ordinance  granting 
said  franchise,  did  not  have  power  to  fix 
rates  to  be  charged  by  appellant  for  use  of 
Its  telephones  In  said  dty,  and  affirmed  the 
order  adjudging  appellant  guilty  of  contempt. 
Appellant  in  this  proceeding  seeks  to  chal- 
lenge the  validity  of  the  order  of  the  Com- 
mission made  on  October  12,  1908,  in  that  It 
was  made  by  said  Commission  without  au- 
thority, and  further  that  it  was  void.  That 
the  Commission  had  such  power  and  the  or- 
der was  not  void  Is  now  res  adjudlcata. 
Pioneer  Telephone  &  Telegraph  Co.  ▼.  State, 
supra.  Even  If  such  was  not  the  case,  the 
Commission  had  power  to  make  said  order. 
Section  18,  art  9  (section  234,  par.  3,  Wil- 
liams' Anno.  Ed.),  of  the  Constitution  of  this 
state.  That  said  order  was  made  without 
Investigation  as  to  the  rates  charged  and 
was  therefore  arbitrary  and  unreasonable, 
that  would  not  make  the  order  void,  but 
voidable,  and  such  question  could  only  be 
raised  by  an  appeal  or  other  means  of  direct 
proceeding,  and  not  in  a  collateral  attack,  as 
is  here  sought  to  be  made;  the  appellant 
having  had  the  notice  provided  for  by  article 
9,  {  18,  of  the  Constitution  of  this  state. 
Pioneer  Telephone  &  Telegraph  Co.  v.  State, 
supra;  section  24,  art  9  (section  242,  Wil- 
liams' Anno.  Ed.),  of  the  Constitution  of  this 
state. 

The  state,  through  its  proper  law  officer, 
filed  a  petition  before  the  Corporation  Com- 
mission, seeking  to  recover  from  appellant 
tb«  refund  of  excess  charges  which  were  col- 


lected by  appellant  from  its  subscribers  In 
•Oklahoma  City  after  the  said  order  of  Oc- 
tober 12,  1908,  was  entered.  Appellant  en- 
tered its  appearance  and  contested  the  grant- 
ing of  said  relief  by  the  Commission.  Judg- 
ment was  entered  by  it  against  appellant 
for  the  amount  of  the  excess  charges,  as 
shown  and  Indicated  by  appellant  under  its 
sworn  report  to  said  Commission,  to  wit, 
$60,057.20.  Appellant  made  no  contention  as 
to  the  amount  of  the  excess  charges,  but  con- 
troverted the  power  of  the  Commission  to 
grant  the  relief  (1)  on  the  ground  that  it 
was  without  authority;  (2)  that  such  action 
could  not  be  maintained  in  the  name  of  {he 
state;  and  (3)  that  the  act  of  February  10, 
1913,  entitled  "An  act  conferring  authority 
upon  the  Corporation  Commission  to  adjust 
controversies  between  parties  growing  out  of 
refunds  for  public  service;  to  require  all 
refunds  to  be  turned  over  to  the  Commission; 
to  determine  the  amount  of  refund  and  to 
whom  due;  and  declaring  an  emergency" 
(Laws  1913,  c  10)— was  repugnant,  not  only 
to  the  state,  but  also  the  federal  Constitu- 
tion. 

[1]  Section  1,  art  7  (section  186,  Williams' 
Anno.  Ed.),  of  the  Constitution  of  this  state, 
provides  that:  "The  Judicial  power  of  thLs 
state  shall  be  vested  In  the  Senate,  sitting  as 
a  court  of  impeachment,  a  Supreme  Court, 
district  courts,  county  courts,  courts  of  Jus- 
tices of  the  peace,  municipal  courts,  and  such 
other  courts,  commissions  or  boards  infe- 
rior to  the  Supreme  Court,  as  may  be  estab- 
lished by  law." 

The  Corporation  Commission,  as  created  by 
article  9,  is  a  body  with,  so  far  as  the  regu- 
lation of  public  service  corporations  is  con- 
cerned, executive.  Judicial,  and  legislativA 
powers. 

By  virtue  of  said  section  1,  art  7,  and  the 
provisions  of  article  9,  the  Corporation  Com- 
mission has  authority  to  exercise  all  of  these 
powers  with  a  view  of  carrying  out  the  gen- 
eral purposes  for  which  the  Corporation 
Commission  was  created,  to  wit,  to  regulate 
public  service  corporations  and  provide 
against  abuse,  discrimination,  and  excessive 
charges  and  the  refunds  thereof.  Anything 
that  is  in  furtherance  of  that  purpose  Is 
within  the  contemplated  view  of  its  creation 
and  Is  not  in  violation  of  section  1,  art  4, 
of  the  Constitution.  Nor  does  said  act  vio- 
late section  1  of  article  4  (section  50  'V^l- 
llams'  Anno.  Ed.)  of  the  Constitution  of  this 
state.  Section  1,  art  7  (section  186,  Wil- 
liams' Anno.  Ed.);  section  18,  art  9  (section 
234,  Williams'  Anno.  Ed.);  section  21,  art  9 
(section  239,  Williams'  Aimo.  Ed.);  section 
19,  art.  9  (section  237,  Williams'  Anno.  Ed.); 
section  35,  art  9  (section  253,  Williams'  Anno. 
Ed.). 

We  conclude  that  the  Legislature  was  au- 
thorized to  pass  the  act  "conferring  author- 
ity upon  the  Corporation  Commission  to  ad- 
Just  controversies  between  parties  growing 
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out  of  refunds  for  public  service;  to  require 
all  refunds  to  be  turned  over  to  tbe  Commis- 
sion; to  determine  *be  amounj:  of  refund  and 
to  whom  due."  Under  said  act  the  Ck)rpora- 
tlon  Commission  is  authorized  to  entertain 
actions  Instituted  before  it  in  the  name  of 
the  state  for  such  purposes. 

Section  IS,  par.  3,  of  article  9  (section  234, 
Williams'  Anno.  'Ei.,  par.  8),  of  the  Gonstitn- 
tlon  of  the  state,  authorizes  the  Commission 
to  prescribe  or  fix  rates,  charges,  or  classifi- 
cations of  traflSc,  and  orders,  rules,  and  regu- 
lations of  transmission  companies  in  the 
state,  but  requirement  is  made  that  at  least 
ten  days'  nottce  of  the  time  and  place  of 
the  contemplated  action  in  the  premises  shall 
be  given  by  the  commission  that  reasonable 
opportunity  shall  be  afforded  such  companies 
to  appear  and  introduce  evidence  and  be 
heard  thereon. 

The  order,  under  wlilcb  the  action  insti- 
tuted Is  based,  was  made  by  virtue  of  this 
provision.  When  the  Commission  made  the 
order  it  was  at  the  state's  initiative,  and 
therefore  the  state  is  a  party  to  the  proceed- 
ing. The  powers  of  sovereignty  were  set 
In  motion  at  the  instance  of  the  state  for 
the  benefit  of  tbe  public.  Had  any  of  the 
companies  affected  by  said  order  appealed, 
it  would  have  been  essential  for  them  to 
make  the  state  tbe  appellee.  Had  tbe  ap- 
pellant appealed  from  the  order  of  October 
12,  1908,  and  executed  a  supersedeas  bond  to 
cover  the  refund  of  excess  charges  in  the 
event  tbe  appeal  was  finally  decided  against 
tbe  appellant,  and  the  final  decision  of  such 
appeal  liad  been  against  the  appellant,  it 
would  have  l>een  tbe  duty  of  the  appellant 
to  .promptly  refund,  to  the  parties  entitled 
to  such  excess  charges,  the  same  In  such 
manner  and  under  such  methods  of  distribu- 
tion as  may  have  been  prescribed  by  the 
Corporation  Commission.  The  supersede- 
as bond  must  be  made  payable  to  the  state. 
Section  21,  art  9  (Section  239,  Williams' 
Anno.  Ed.),  Const,  of  this  state.  In  such 
case  obviously  an  action  must  be  instituted 
in  the  name  of  the  state  by  its  proper  law 
officer.  The  refunds  are  to  be  collected  and 
distributed  "In  such  manner  and  through 
such  methods  of  distribution  as  may  t>e  pre- 
scribed by  tbe  Commission  or  by  law." 

In  the  State  of  Nebraska  v.  Pacific  Ex- 
press Co.,  80  Neb.  823,  116  N.  W.  619,  18 
Ij.  E.  a  (N.  S.)  664,  there  was  a  violation 
of  tbe  statute  limiting  the  rates  to  be  charged 
by  virtue  of  section  3,  and  it  was  held  tbe 
state,  through  the  Attorney  General,  its  des- 
ignated officer  in  the  Supreme  Court,  may 
maintain  an  action  in  equity  to  enjoin  com- 
mon carriers,  whose  rates  are  fixed  by  law, 
from  violating  tbe  terms  of  the  statute  and 
exacting  unlawful  and  excessive  rates  and 
charges;  and  it  was  further  held  that  the 
jurisdiction  conferred  upon  the  Supreme 
Court  of  that  state  by  the  (Constitution,  "in 
all  dvll  cases  in  which  the  state  shall  be 


a  party,"  is  not  confined  to  caser  in  which 
the  state  has  a  mere  pecuniary  interest,  but 
may  extend  to  all  cases  in  which  the  state, 
through  its  proper  officers,  seeks  the  enforce- 
ment of  public  right  or  the  restraint  of  pub- 
lic wrong.  See,  also,  authorities  cited  in 
footnote  to  State  of  Nebraska  v.  Pacific  Ex- 
press Co.,  18  L.  R.  A.  (N.  S.)  664.  Section  6 
of  the  Nebraska  act  provided  that:  "The 
Nebraska  State  Railway  (Commission,  and  if 
there  be  no  Commission,  then  the  Governor 
with  the  assistance  of  the  Attorney  General, 
are  hereby  empowered  to  enforce  the  provi- 
sions of  this  act."    Laws  1907.  c.  91. 

Tbe  bringing  of  the  action  in  the  name  of 
the  state  for  the  recovery  of  the  refunds  for 
the  purpose  of  the  same  being  distributed 
^  the  persons  entitled  to  the  same  Is  a  po- 
lice regulation  incident  to  the  effective  reg- 
ulation and  control  of  public  service  cor- 
porations and  the  exercise  of  such  power. 
The  act  of  February  10,  1913,  supra  (Sess. 
Laws  1913,  pp.  10,  12),  constituted  the  Cor- 
poration (Commission  a  court  of  record  with 
Jurisdiction  to  entertain  such  action.  The 
fact  that  a  supersedeas  bond  was  not  given 
did  not  deprive  tbe  state  of  the  right  to 
maintain  such  action.  Tliis  right  exists  by 
virtue  of  article  9  of  the  Constitution  and 
not  by  the  act  of  February  10,  1913.  County 
of  Douglas  et  al.  v.  Moores  et  al.,  66  Neb. 
284,  92  N.  W.  199. 

If  this  Conclusion  is  Incorrect,  the  regula- 
tion of  public  service  corporations  provided 
for  in  this  Constitution  in  many  instances 
would  neither  be  adequate  nor  effective.  It 
is  the  duty  of  this  court  to  give  effect  to 
the  will  of  the  people,  as  expressed  in  its 
organic  and  statutory  law,  unless  it  is  made 
manifest,  beyond  a  reasonable  doubt,  that 
the  same  is  in  confiict  with  some  provision 
of  the  federal  Constitution.  We  are  not  so 
convinced,  and  our  judgment  should  sustain 
the  law. 

[2]  Contention  is  made  that  the  act  of 
February  10,  1913,  violates  section  46o  of 
article  5  of  the  Constitution,  which  provides; 
"The  Legislature  shall  not,  except  as  other- 
wise provided  in  this  Constitution,  pass  any 
local  or  special  law  •  •  •  regulating  the 
practice  or  jurisdiction  of,  or  changing  the 
rule  of  evidence  in  judicial  proceedings  or 
inquiry  before  the  courts,  justices  of  tbe 
peace,  sheriffs,  commissioners,  arbitrators, 
or  other  tribunals,  or  providing  or  changing 
the  methods  for  the  collection  of  debts,  or 
the  enforcement  of  judgments,  or  prescrib- 
ing the  effect  of  judicial  sales  of  real  es- 
tate." The  same  is  neither  a  local  nor  a 
special  law.  Coyle  v.  Smith,  28  Okl.  121, 
113  Pac.  944.  It  is  urged  that  section  5  of 
said  act,  wherein  it  provides  that  "all  re- 
funds not  paid  out  by  the  Commission,  or 
unclaimed,  within  two,  years  from  the  time 
the  money  is  received  by  the  Commission 
shall  be  turned  over  to  the  State  Treasurer," 
is  unconstitutional  and  void. 
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[3]  This  objection  avalleth  the  appellant 
nothing.  If  the  Btate  be  authorized  to  main- 
tain this  action  on  bebaU  of  the  parties  in 
its  own  name  for  the  benefit  of  the  parties 
entitled  to  the  refund,  Its  recoTery,  when 
settled  by  the  appellant,  would  exonerate 
It  against  any  Indirldual  claim  made  by 
the  parties  entitled  to  said  refunds.  It 
Is  settled  that  a  court  will  not  listen  to 
an  objection  to  the  constitutionality  of  an 
act  by  a  party  whose  right  it  does  not  af- 
fect, and  who  therefore  has  no  interest  in 
defeating  it  Albany  County  Sup'rs  v.  Stan- 
ley, 105  U.  S.  305,  28  L.  Ed.  1044;  Clark  t. 
Kansas  aty,  176  U.  S.  114,  20  Sup.  Ct  284, 
44  L.  Ed.  392;  Cram  t.  C,  B.  ft  Q.  R.  Co., 
85  Neb.  586,  26  L.  R.  A.  (N.  S.)  1028,  19 
Ann.  Cas.  170,  and  authorities  therein  dted ; 
Rea  T.  State  ex  rel.  Board  of  Commission- 
ers of  Lincoln  County  et  al.,  29  Okl.  708,  119 
Pat  235;  Norrls  et  al.  t.  Cross,  25  Okl.  287, 
105  Pac.  1000;  Threadglll  t.  Cross,  26  OkL 
408,  109  Pac  558,  138  Am.  St  Rep.  964. 

[4]  Further,  if  said  section  were  to  fall,  it 
does  not  appear  to  be  so  connected  In  sub- 
ject-matter with  the  other  provisions  of  said 
act,  and  dependent  upon  each  other,  and 
operating  together  for  the  same  purposes,  or 
otherwise  so  connected  together  In  meaning 
that  It  cannot  be  presumed  that  the  Legis- 
lature would  have  passed  the  one  without  the 
other.  It  Is  only  when  different  clauses  of 
an  act  are  so  dependent  upon  each  other 
that  It  Is  evident  the  Legislature  would  not 
bare  enacted  one  of  them  without  the  other, 
as  when  the  two  things  provided  are  neces- 
sary parts  of  one  system,  that  the  whole  act 
will  i^U  on  account  of  the  Invalidity  of  one 
clause.  When  there  is  no  such  connection 
and  dependency,  the  act  will  stand,  though 
different  parts  of  it  are  rejected.  In  re  Coun- 
ty Com'rs  of  Counties  Comprising  Seventh 
Judicial  District,  22  Okl.  435,  98  Pac.  557. 

[i]  A  majority  of  this  court  are  of  the 
opinion  that  appellant  Is  not  entitled  to  a 
trial  by  Jury  in  such  proceeding,  which  Is 
had  by  virtue  of  a  police  regulation  incident 
to  the  NEercise  of  powers  granted  to  the  Cor- 
poration Commission  by  the  Constitution. 

[0]  Further  contention  that  in  this  action, 
before  the  Corporation  Commission,  appel- 
lant was  entitled  to  plead  and  prove  that 
the  rates  were,  so  fixed  by  the  order  of 
October  12,  1908,  unjust  and  unreasonable 
and  confiscatory,  and  for  that  reason  the 
state  was  not  entitled  to  prevail  in  this  ac- 
tion to  recover  the  refunds,  such  defense  is 
not  permissible  in  this  proceeding.  Such 
rates  having  been  fixed  and  not  having  been 
challenged  directly  by  appeal  or  otherwise^ 
such  question  in  this  action  Is  collateral.   . 

[7]  Three  remedies  were  available  to  the 
appellant  by  which  the  validity  of  said  or- 
der might  be  challenged:  (1)  By  appeal  as 
prodded  in  section  20  of  article  9  (section 
238,  Williams'  Anno.  Ed.)  of  the  Constitution; 
(2)  by  application  made  directly  to  the  Com- 


mission to  set  aside  order  (section  18  of 
article  9  [section  234,  Williams'  Anno.  Kd.]) 
of  the  Constltvtion ;  and  (3)  by  an  action 
In  equity  to  restrain  Its  enforcement  As 
a  matter  of  practice  the  first  two  remedies 
should  be  sought  before  the  last  remedy  is 
resorted  to.  Prentiss  v.  Atlantic  Coast  Une, 
211  U.  S.  210,  29  Sup.  Ct  67,  53  L.  Ed.  150. 
Section  6,  art  2  (section  14,  Williams*  An- 
no. Ed.),  of  the  Constitution  of  this  state,  pro- 
vides that:  "Courts  of  Justice  of  the  state 
shall  be  open  to  every  person,  and  speedy  and 
certain  remedy  afforded  for  every  wrong  and 
for  every  injury  to  person,  property,  or  rep- 
utation; and  right  and  Justice  shall  be  ad- 
ministered without  sale,  denial,  delay,  or  prej- 
udice." By  this  provision  the  right  of  the 
api)ellant  to  maintain  a  proceeding  to  Invoke 
the  equitable  powers  of  a  court  to  enjoin  its 
enforcement  is  guaranteed.  True,  section 
20  of  article  9  (section  233,  Williams'  Anno. 
Ed.)  provides  that:  "No  court  of  this  state 
(except  the  Supreme  Court  by  way  of  appeal 
as  herein  authorized)  shall  have  Jurisdiction 
to  review,  reverse,  correct,  or  annul  any  ac- 
tion of  the  Commission  within  the  scope  of 
its  authority,  or  to  suspend  or  delay  the  exe- 
cution or  to  suspend  or  delay  the  action  or 
operation  thereof,  or  to  enjoin,  restrain,  or 
Interfere  with  the  Commission  in  the  per- 
formance of  .its  oflldal  duties" — but  In  view 
of  the  holding  of  the  Supreme  Court  of  the 
United  States  in  Prentiss  v.  Atlantic  Coast 
Line,  supra,  this  provision  cannot  be  con- 
strued as  denying  the  remedies  guaranteed 
by  section  6  of  the  Bill  of  Rights.  Section 
20  was  borrowed  from  the  Constitution  of 
Virginia  (see  annotation,  section  238,  Wil- 
liams' Anno.  Const);  and  in  the  Prentiss 
Case  it  was  bdd  that  said  section  did  not 
have  the  effect  of  preventing  an  aggrieved 
party  from  having  an  Independent  remedy  in 
a  court  exercising  equity  powers  In  order  to 
challenge  the  validity  of  such  order.  The 
Prentiss  Case  is  controlling  authority  in  the 
construction  of  such  provisions  as  its  holding 
was  with  reference  to  its  being  in  violation 
of  the  federal  Constitution.  The  Supreme 
Court  of  this  state,  when  exercising  the  au- 
thority granted  It  by  said  provision  of  said 
section  20,  sits  in  a  legislative  or  administra- 
tive capacity.  Said  provision  must  be  con- 
strued as  applying  to  courts  in  this  state, 
when  by  special  grant  of  authority  by  the 
Constitution  they  sit  in  a  like  capacity.  A., 
T.  &  S.  F.  Ry.  Go.  v.  Love.  23  Okl.  192.  99 
Pac.  1081;  A.,T.  ft  S.  F.  Ry.  Co.  v.  SUte  et 
al.,23  OkL  610, 101  Pac.  262;  Pioneer  TeL  ft 
TeL  Co.  T.  City  of  BarUeevUle,  138  Paa — > 
not  yet  officially  reported.  It  Is  our  duty  to 
harmonize  these  provisions  and  to  permit 
them  both  to  stand,  if  it  is  reasonably  possi- 
ble; it  being  a  settled  rule  of  construction 
that  where  an  act  is  susceptible  of  two  con- 
structions, one  of  which  would  render  it  valid 
and  the  other  Invalid,  that  must  be  adopted 
which  sustains  the  act  Beaty  v.  State  ex 
rel.  Lee,  35  OkL  677,  130  Pac.  936. 
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Following  the  rule  laid  down  In  the  Pren- 
tiss Case,  we  have  no  other  alternative  than 
to  hold  that,  by  vlrtne  of  section  6  of  the 
Bill  of  Bights,  the  direct  proceeding  in  a 
court  exercising  eqnlty  powers  In  the  dis- 
trict and  superior  courts  of  this  state  was 
available  to  appellant  to  challenge  the  valid- 
ity of  the  order. 

Section  24  of  arUcle  9  (section  242,  Wil- 
liams' Anno.  E^)  of  the  Clonstitutlon  of  this 
state  provides  that  In  no  "  •  •  •  collat- 
eral proceeding  shall  the  reasonableness, 
justness,  or  validity  of  any  rate,  charges, 
classification  of  traffic,  rule,  regulation,  or 
requirement,  theretofore  prescribed  by  the 
Commission,  within  the  scope  of  its  authori- 
ty, and  then  in  force,  be  questioned." 

[I]  Further  the  reasonableness.  Justness, 
and  validity  of  such  rate,  at  least  at  the  time 
It  was  prescribed,  Is  an  adjudicated  fact 
against  appellant's  contention.  P.  T.  &.  T. 
Co.  v.  State,  33  OkL  724,  127  Paa  1078;  Pet- 
tis et  uz.  V.  McLain  et  al.,  21  OkL  621,  98 
Pac.  927;  Pratt  ▼.  Ratiift,  10  Okl.  168,  61 
Pac.  623 ;  Farmers'  State  Bank  of  Arkansas 
aty  V.  Stephenson  et  al.,  23  OkL  096,  102 
Pac  992.  In  the  Stephenson  Case  it  is  said : 
"A  regular  Judgment,  whilst  it  remains  in 
force,  is  conclusive  as  to  every  matter  that 
might  have  been  given  in  evidence  or  pleaded 
to  the  action  in  which  it  was  rendered,  ex- 
cept matters  growing  out  of  separate  and  in- 
dependent causes  of  action  which  might  have 
been  pleaded  la  offset,  and  the  same  prlnd* 
pie  obtains  In  cases  of  Judgment  by  confes- 
sion. Barney  v.  Goff  et  aL,  1  D.  Chip.  (Vt) 
804 ;  Squires  v.  Whipple,  2  Vt  111." 

Appellant  in  Its  brief  does  not  contend  that 
after  such  adjudication,  and  during  the  peri- 
od for  which  said  excess  charges  are  claimed, 
conditions  have  changed. 

[•]  It  Is  further  contended  that  the  pay- 
ment of  the  excess  rates  for  the  phones  de- 
manded by  the  appellant  was  voluntarily 
made  and  therefore  no  right  in  favor  of  the 
Bubscribers  existed,  and  the  action  for  that 
reason  will  not  lie. 

In  tiouislana  Realty  Co.  v.  McAlester,  25 
Okl.  726,  108  Pac.  391,  it  is  said:  "Every 
man  is  supposed  to  know  the  law,  and,  if  he 
voluntarily  makes  a  payment  which  the  law 
would  not  compel  him  to  make,  he  cannot 
afterwards  assign  his  ignorance  of  the  law 
as  a  reason  why  the  state  should  furnish 
him  with  legal  remedies  to  recover  It  back." 

The  appellant,  in  demanding  and  collecting 
a  rate  for  its  phones  in  Oklahoma  City  in  ex- 
cess of  that  fixed  by  the  order  of  October 
12,  1908,  such  order  not  having  been  appeal- 
ed from  and  superseded,  was  acting  against 
the  laws  of  this  state. 

Section  18,  art  9  (section  234,  Williams' 
Anno.  Ed.),  of  the  Constitution  of  this  state, 
provides  that:  "All  rates,  charges,  classifica- 
tions, rules  and  regulations  adopted,  or  act- 
ed, upon,  by  any  such  company,  inconsistent 
with  those  prescribed  by  ths  Oommlsslon, 


within  the  scope  of  its  authority,  shah  be  un- 
lawful and  void." 

Besides,  what  other  alternative  did  the 
subscribers  have  other  than  to  pay  the  ex- 
cess rate  demanded,  or  have  their  phones 
taken  out  and  thereby  be  deprived  of  tele- 
phonic conveniences  and  communications. 

The  Judgment  In  favor  of  the  state  against 
the  appellant  for  excess  charges  or  refunds 
will   be   affirmed.    All   the  Justices  concur. 

On  Rehearing. 

1.  The  appellant  in  Its  petition  for  rehear- 
ing contoids  that  this  court  erred  In  holding 
that  it  was  not  entitled  to  a  trial  by  Jury  be- 
fore the  Corimratlon  Commission,  as  provid- 
ed by  section  19,  art  2  (Bill  of  Rights),  of 
the  Constitution  (section  27,  Williams'  Anno. 
Ed.).  In  the  original  opinion  this  court  held 
that  the  Judicial  power  vested  In  the  Corpo- 
ration Commission  by  the  terms  of  the  act 
of  February  10,  1913,  was  within  the  orig- 
inal contemplation  of  the  framers  of  the 
Constitution,  In  creating  the  Corporation 
Commission,  that  such  power  might  be  added 
within  the  discretion  of  the  Legislature  in 
order  to  fully  regulate  public  service  cor- 
porations and  provide  against  abuse,  discrim- 
ination, and  excessive  charges  and  to  cause 
refunds  therefor  to  be  made,  and  that  It  was 
not  contemplated  that  a  Jury,  as  required  by 
section  19  of  the  BUI  of  Rights,  should  be 
had  before  the  Corporation  Commission. 
That  opinion  is  stiU  adhered  to. 

2.  That  part  of  section  20  of  article  9  of 
the  Constitution  which  provides  that  "no 
court  of  this  state  (except  the  Supreme  Court, 
by  way  of  appeals  as  herein  authorized)  shall 
have  Jurisdiction  to  review,  reverse,  correct 
or  annul  any  action  of  the  Commission  with- 
in the  scope  of  its  authority,  or  to  Buspend 
or  delay  the  execution  or  operation  thereof, 
or  to  enjoin,  restrain,  or  interfere  with  the 
Commission  In  the  performance  of  Its  official 
duties,"  was  construed  in  connection  with 
section  6,  art  2,  of  the  Constitution,  wherein 
it  was  held  that  said  provision  applied  to 
courts  in  this  state  only  when  they  sat  In 
like  capacity  as  the  Supreme  Court  on  ap- 
peal from  such  orders.  This  holding  is  chal- 
lenged in  the  petition  for  rehearing.  Suffice 
it  to  say  that  if  this  construction  la  not 
correct  said  excerpt  from  said  section  20 
must  fall,  as  it  would  have  the  effect  to  de- 
ny the  appellant  due  process  of  law,  as  guar- 
anteed by  the  fourteenth  amendment  to  the 
federal  Constitution,  in  that  It  deprived  said 
appellant  of  a  judicial  review.  In  that  con- 
tingency said  section  6  of  the  Bill  of  Rights 
would  remain  In  force  which  guarantees  to 
every  person  a  speedy  and  certain  remedy 
for  every  wrong  and  for  every  Injury  to 
person,  property,  or  reputation.  Under  this 
section  both  legal  and  equitable  jurisdiction 
may  be  invoked  by  appellant  for  relief,  un- 
less denied  by  some  other  provision  of  the 
Constitution.     Section  24  of  artlde  >Lltt<K, 
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Tides:  "The  right  of  any  person  to  Insti- 
tute and  prosecute  In  the  ordinary  courts  of 
justice,  any  action,  suit,  or  motion  against 
any  transportation  or  transmission  company, 
for  any  claim  or  cause  of  action  against  such 
company,  shall  not  be  extinguished  or  im- 
paired, by  reason  of  any  fine  or  other  penalty 
whldh  the  Commission  may  Impose,  or  be  au- 
thorized to  Impose,  upon  such  company  be- 
cause of  Its  breach  of  any  public  duty,  or  be- 
cause of  its  failure  to  comply  with  any  order 
or  requirement  of  the  Commission;  but,  in 
no  such  proceeding  by  any  person  against 
such  corporation,  nor  in  any  collateral  pro- 
ceeding shall  the  reasonableness.  Justness,  or 
validity  of  any  rate,  charge,  classification  of 
traffic,  rule,  regulation,  or  requirement,  there- 
tofore prescribed  by  the  Commission,  within 
the  scope  of  its  antiiorlty,  and  then  in  force, 
be  questioned."  In  this  action  the  state  acts 
for  the  Individual,  ,and  said  section  24  spe- 
cifically prohibits  the  reasonableness  of  the 
order  upon  which  the  action  Is  based,  being 
brought  Into  the  question  In  such  action. 
Said  section  24  of  article  9,  therefore,  cuts 
off  the  right  of  a  Judicial  review  as  to  the 
validity  of  said  order,  in  an  action  brought 
to  enforce  the  refund,  but  the  right  to  in- 
voke equity  Jurisdiction  by  the  transmission 
company  to  have  said  order  declared  invalid 
Is  not  denied,  for  such  proceeding  is  not  col- 
lateral but  direct. 

In  Morrill  v.  Morrill,  20  Or.  96,  25  Pac.  362, 
11  L.  B.  A.  155,  23  Am.  St  Rep.  95,  It  is 
said:  "A  collateral  attack  on  a  Judgment  Is 
any  proceeding  which  Is  not  instituted  for 
the  express  purpose  of  annulling,  correcting 
or  modifying  such  decree.  ■  12  Am.  &  Elng. 
Encyc.  of  Law,  147."  This  identical  lan- 
guage is  also  approved  in  Peyton  v.  Peyton, 
28  Wash.  278,  68  Pac.  757.  The  remedy  by 
law  not  being  available,  that  by  equitable 
cognizance  is.  A  Judicial  review  by  Invoking 
equitable  powers  being  afTorded  under  the 
provisions  of  this  Constitution,  a  direct  at- 
tack was  available  to  appellant  to  have  de- 
clared void  said  order  of  the  Commission  of 
October  12,  1908.  This  constituted  due  pro- 
cess of  law.  State  of  Washington  ex  rel.  Or- 
egon R.  &  Nav.  Co.  V.  Fairchlld  et  al.,  224 
U.  S.  510,  32  Sup.  Ct.  535,  56  L.  Ed.  863. 

3.  The  appellant's  contention  that  the  act 
of  February  10,  1913,  should  be  construed  by 
implication  to  amend  section  24,  art  9,  of 
the  Constitution,  so  as  to  permit  the  reason- 
ableness of  the  order  to  be  challenged  by 
way  of  defense  in  an  action  to  recover  the 
refunds,  appears  not  to  be  well  founded. 

The  title  of  the  act  is  as  follows:  "An  act 
conferring  authority  upon  the  Corporation 
Commission  to  adjust  controversies  between 
parties  growing  out  of  refunds  for  public 
services ;  to  require  all  refunds  to  be  turned 
over  to  the  Commission;  to  determine  the 
amount  of  refund  and  to  whoim  due;  apd  de- 
claring ian  emergency." 

Section  1  of  said  act  Is  as  follows :  "The 
Corporation    Commission    is   hereby    vested 


with  the  power  of  a  court  of  record  to  deter- 
mine: First  the  amount  of  refund  due  in 
all  cases  where  any  public  service  corpora- 
tion, person,  or  firm,  as  defined  by  the  Consti- 
tution, charges  an  amount  for  any  service 
rendered  by  such  public  service  corporation, 
person,  or  firm.  In  excess  of  the  lawful  rate 
In  force  at  the  time  such  charge  was  made, 
or  may  thereafter  be  declared  to  be  the  legal 
rate  which  should  have  been  applied  to  the 
service  rendered;  and,  second,  to  whom  the 
overcharge  should  be  paid." 

Section  2  of  the  same  act  also  provides: 
"Upon  ascertaining  the  amount  of  over- 
charge due  from  any  public  service  corpora- 
tion, person  or  firm,  the  Corporation  Com- 
mission shall  have  authority  to  render  Judg- 
ment against  such  public  service  corporation, 
person,  or  firm,  for  the  amount  of  such  over- 
charge that  may  have  been  collected  from 
the  public  in  violation  of  any  legal  rate,  or 
order  of  the  Commission,  If  necessary  to  In- 
sure the  prompt  payment  of  the  same  to  the 
Commission.    •     •     • " 

Clearly  this  act  contemplates  that  the  va- 
lidity of  the  right  shall  be  tried  out  in  other 
actions,  to  wit:  (1)  On  appeal  from  the  ac- 
tion of  the  Commission;  (2)  by  motion  be- 
fore the  Commission  to  vacate  or  modify  the 
order;  and  (3)  by  a  direct  proceeding  In 
equity  to  determine  its  validity.  The  other 
sections  of  said  act  are  also  in  harmony  with 
this  conclusion. 

In  the  case  of  In  re  Engelhard  &  Sons  Co., 

231  U.  S.  646,  34  Sup.  Ct  250,  58  L.  Ed. , 

It  Is  said :  "The  city  was  the  proper  party  to 
make  defendant  in  the  suit  as  representative 
of  all  interested,  and  so  throughout  the 
whole  proceedings.  If  we  may  suppose,  in  a 
case  like  the  present  one,  there  can  be  a  dis- 
tinction between  the  public  interest  and  pri- 
vate interest,  the  subscribers  of  the  com- 
pany being  the  public,  the  representation  of 
both  Interests  was  adequately  fulfilled.  It 
was  in  consequence  of  the  motion  of  the  city 
that  the  telephone  company  agreed  to  keep 
account  of  charges  in  excess  of  the  ordinance 
rates,  and.  If  they  should  finally  be  decided 
to  be  illegal,  to  pay  into  court  the  excess 
sums  for  distribution  among  Its  subscribers. 
It  was  the  representative  of  all  Interests  to 
provide  for  the  creation  of  the  fund;  it  is 
properly  the  representative  of  all  interests  to 
see  to  its  proper  distribution.  This  Is  a  nec- 
essary deduction  from  the  cases.  It  is  the 
universal  practice,  sustained  by  authority, 
that  the  only  mode  of  Judicial  relief  against 
unreasonable  rates  Is  by  suit  against  the 
governmental  authority  which  established 
them  or  is  charged  with  the  duty  of  enforc- 
ing them.     »    »    »" 

In  the  Engelhard  Case  a  municipal  ordi- 
nance of  a  municipality  In  the  state  of  Ken- 
tucky fixing  telephone  rates  had  been  chal- 
lenged. The  Supreme  Court  of  the  United 
States  holds  that  the  municipality,  In  being 
a  party  to  the  liti£;ation,  is  in  a  sense  a  tnis- 
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tee  for  the  enibacribers,  and  that  it  te  a  prop- 
er party  to  vindicate  their  rights  and  cause 
refunds  to  be  made.  Aa  was  shown  in  the 
original  opinion  in  this  case,  the  state  in  all 
proceedings  in  the  way  of  fixing  rates,  charg- 
es, classitlcatlons  of  trafDc,  mles,  and  regula- 
tions by  the  Corporation  Commission,  to  be 
observed  ty  transmission  companies,  is  a 
necessary  party  to  such  proceedings  before 
said  Commission.  Every  supersedeas  bond 
made  to  suspend  or  suspersede  such  order 
pending  its  appeal  to  the  Supreme  Court  is 
also  required  to  run  in  the  name  of  the  state, 
and  the  state  is  the  appellee  in  all  such  ap- 
pellate proceedings,  and  to  our  mind  the 
Engelhard  Case,  recently  decided  by  the  Su- 
preme Court  of  the  United-  States,  but  which 
was  not  before  this  court  when  the  original 
opinion  was  written,  sustains  the  former  con- 
clusion of  this  court 

Careful  consideration  has  been  given  to  all 
appellant's  contentions,  but,  after  mature 
deliberation,  we  have  reached  the  conclusion 
that  they  are  without  merit.  It  follows  that 
the  petition  for  rehearing  must  be  denied. 
All  the  JustlceB  concur. 


(10  Okl.  Cr.  488) 

TBRRBLL  t.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahdma.    Feb. 
28,  1914.) 

(BylUibMt  hy  the  Court.) 

HOUIOIDE    (H    236,    255*)  —  UANBI.A17aHTEB — 
SUFFICIEirCT    OF    EVIDXNCB. 

In  a  prosecution  for  murder,  the  evidence 
examined,  and  held  sufficient  to  support  the  ver- 
dict of  manslaughter  in  the  second  degree,  and 
that  no  prejudicial  error  was  committed  upon 
the  trial. 

[Bid.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  495-499,  539-^S;  Dec  Dig.  {{ 
236,  255.*] 

Appeal  from  District  Court,  Carter  County ; 
S.  H.  Russell,  Judge. 

Bob  Terrell  was  convicted  of  manslaughter 
in  the  second  de^'ee,  and  he  appeals.  Af- 
firmed. 

H.  H.  Brown,  Wm.  Pfeiffer,  and  Cruce  ft 
Potter,  all  of  Ardmore,  for  plaintiff  in  error. 
Chas.  West,  Atty.  Gen.,  and  Smith  O.  Matson, 
Asst  Atty.  Gen.,  for  the  State. 


ARMSTRONG,  P.  J.  Plaintiff  In  error  was 
tried  on  a  charge  of  murder  and  was  found 
guilty  of  manslaughter  tn  the  second  degree, 
and  his  punishment  was  assessed  at  impris- 
onment in  the  penitentiary  for  the  term  of 
four  years.  From  the  Judgment  of  convic- 
tion he  appeals. 

The  facts  of  the  case  are  few  and  simple. 
Practically  none  of  the  testimony  on  the  part 
of  the  state  was  denied  by  the  defendant 
The  deceased,  Joe  F.  Robison,  and  the  de- 
fendant Bob  Terrell,  were  both  residents  of 
.Ardmore.    The  deceased,  at  the  time  of  his 


death,  was  53  years  of  age,  the  father  of  two 
grown  children.  He  had  lived  in  Ardmore 
for  23  years.  The  defendant  was  a  younger 
man,  and  at  the  time  had  been  a  resident  of 
Ardmore  for  about  6  years.  At  the  time  in 
question  the  defendant  was  engaged  in  con- 
ducting a  rooming  house,  and  had  a  woman, 
one  Nora  Wilson,  in  charge  of  the  same. 
Monte  Wilson,  her  brother  about  10  or  12 
years  of  age,  was  then  staying  at  the  room- 
ing house,  and  it  was  over  him  that  the  trou- 
ble occurred  which  eventually  resulted  In  the 
death  of  Robison.  On  the  night  in  question 
a  show  was  presented  at  the  Robison  opera 
house  of  which  the  deceased  was  the  proprie- 
tor and  manager.  Monte  Wilson  attended 
the  show,  and  be  afterwards  reported  to  his 
sister  Nora  Wilson  that  during  the  perform- 
ance Joe  Robison,  the  deceased,  had  slapped 
him,  and  put  him  out  of  the  opera  house. 
The  sister  reported  this  occurrence  to  the  de- 
fendant, Terrell,  and  it  then  appears  that 
Terrell  left  the  rooming  house  and  went  out 
upon  the  Main  street  of  Ardmore.  This  was 
about  11  o'clock  that  night.  After  the  show, 
as  was  his  habit  Robison  went  to  the  post- 
office,  which  was  located  three  blocks  east  of 
the  opera  house.  Whetber  Terrell  knew  of 
this  habit  of  Robison  does  not  appear  from 
the  record,  but  it  does  appear  that  the  place 
that  he  met  Robison  was  on  Main  street  at 
a  point  between  the  post  ofiBce  and  the  opera 
house.  Just  prior  to  their  meeting  Robison 
had  stepped  into  Hotcbkiss'  jewelry  store, 
and  was  holding  a  conversation  with  Mr. 
Hotchklss,  when  Terrell  approached  him  and 
told  him  that  he  would  like  to  talk  to  him. 
They  stepped  out  of  the  store  and  stood  on 
the  sidewalk ;  Robison  facing  south  with  his 
back  towards  the  store  and  leaning  against 
an  iron  post  at  the  entrance.  It  was  here 
that  the  difficulty  took  place.  There  were  no 
living  eyewitnesses  to  the  entire  transaction 
except  the  defendant 

The  following  witnesses  saw  and  heard 
parts  of  it:  J.  B.  Blazler,  O.  W.  Jones, 
Frank  Taylor,  Albert  Roberts,  Edgar  Son, 
Will  Farthing,  Mrs.  Marie  Malls,  and  C.  W. 
Hotchklss.  Their  testimony  in  a  measure 
differs  in  minor  details  from  that  of  the  de- 
fendant; but  as  the  assault  is  admitted  by 
him,  a  statement  of  their  testimony  is  un- 
necessary. 

The  defendant  as  a  witness  in  his  own  be- 
half testified :  That  on  the  night  in  question 
he  gave  the  boy  Monte  Wilson  50  cents  to  go 
to  the  show.  That  after  the  show  was  over 
he  saw  the  boy  "and  he  was  kind  of  snub- 
bing," and  he  told  him  the  big  fat  man  that 
sells  tickets  had  slapped  him.  That  he  was 
on  his  way  to  a  restaurant  to  get  a  cup 
of  coffee.  His  testimony  is  then,  in  part  as 
follows:  "Q.  Did  you  see  Mr.  RobLson  any 
more  that  night?  A.  Yes,  sir.  Q.  Where  did 
you  see  him?  A.  Just  as  I  walked  dowu  the 
street  he  walked  out  of  Mr.  Hotchklss'  jew- 
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elry  store.  He  and  Mr.  Hotchkiss  walked  oat 
of  the  store,  and  Hotch  turned  back,  and  I 
says,  'Uncle  Joe,  I  would  like  to  speak  to  you 
if  you  are  through  with  Hotchkiss,'  and  be 
Bald,  'All  right'  I  said,  'You  slapped  a  UtUe 
boy  up  at  the  opera  house  to-night?'  and  be 
said,  'Yes.'  I  says  I  would  like  to  know  what 
he  was  doing.  He  said  be  was  cutting  up.  I 
says  that  Is  not  a  very  good  cause  to  slap  a 
cbUd.  He  says,  *I  got  fretted  and  I  slapped 
him.'  I  says :  'If  be  goes  up  there  any  more, 
Mr.  Robison,  you  have  him  arrested;  don't 
■lap  him.  And  if  I  feel  like  it,  I  wiU  take 
blm  out  of  Jail.''  He  says,  'I  have  been  run- 
ning that  opera  house  six  or  seven  years,  and 
you  are  the  flrst  man  that  ever  told  me  how 
to  run  it'  I  says,  'I  ain't  telling  you  bow  to 
run  it^'  and  he  says  he  was  fretted,  and  I 
says,  'I  am  fretted  too,'  and  I  struck  him 
with  my  left  hand.  Q.  Did  you  have  any- 
thing in  your  band?  A.  No,  sir.  Q.  Do  you 
know  what  was  the  result  of  that  lick?  A. 
He  sat  down — ^just  sunk  down — more  than  he 
was  knocked  down,  and  he  kind  of  pitched 
over  forward,  and  I  raised  bUn  by  the  shoul- 
ders, and  he  was  so  heavy  I  couldn't  raise 
him  up,  and  Mr.  Hotchkiss  took  bold  of  him 
and  helped  me."  On  cross-examination  be 
stated  that  before  he  met  the  boy  he  had 
been  told  by  Nora  Wilson,  who  bad  returned 
from  the  show  to  the  rooming  bouse,  that 
Robison  had  slapped  her  brother,  and  that 
be  then  went  down  on  the  street  and  there 
met  the  boy.  He  further  stated  ttiat  the  de- 
ceased had  made  no  effort  to  strike  him; 
that  he  had  previously  been  twice  convicted 
of  violations  of  the  prohibitory  liquor  law. 

The  undisputed  facts  show  that  the  de- 
fendant was  seeking  to  bring  on  a  dlfllculty, 
and  his  assault  upon  the  deceased  was  with- 
out provocation  and  was  unjustifiable  and 
inexcusable. 

Robison  lived  for  five  days.  Immediately 
after  the  assault  be  was  unconscious  for  five 
or  six  minutes.  After  that  he  said  he  was 
all  right  and  walked  home  by  himself.  The 
next  morning  he  appeared  dazed,  and  a  lo- 
cal physician  was  called  and  attended  him. 
That  afternoon  he  bad  recovered  sufficiently 


to  walk  down  town,  and  be  continued  to  b« 
about  until  the  5tb  day,  when  he  was  taken 
with  severe  pains  in  the  chest,  back,  and  left 
side,  A  physician  was  again  called  and  ad- 
ministered to  him,  but  a  short  time  after  the 
doctor  left  he  died.  A  post  mortem  examina- 
tion was  held  conducted  by  Dr.  Booth,  and 
assisted  by  Drs.  Hardy  and  Bogle.  These 
doctors  testified  that  the  Injury  received  from 
the  blow,  or  the  fall  attendant  upon  the  blow, 
caused  blood  clots  to  form  In  the  heart  from 
which  he  died.  The  contrary  view  was  taken 
by  Drs.  Moore,  Son,  and  Hargraves,  although 
neither  of  them  could  give  any  reason  for 
the  formation  of  the  blood  clots  in  the  heart 
In  this  instance,  except  to  say  that  there 
were  other  general  causes  for  the  formation 
of  such  clots.  This  was  the  only  question  in 
the  case.  Did  the  defendant's  blow  cause  or 
hasten  the  death  of  Joe  F.  Robison?  If  the 
Injuries  sustained  at  the  time  of  the  inflict 
tion  of  the  blow  were  the  primary  cause  of 
death,  or  contributed  to  hasten  death,  then 
the  defendant  under  his  own  statement  is 
guilty  of  the  crime  of  manslaughter  in  the 
flrst  degree. 

The  conviction  being  for  manslaughter  in 
the  second  degree  only,  the  errors  assigned, 
even  though  they  were  well  founded,  would 
not  be  prejudicial  to  the  defendant  The 
brief  flled'  in  his  behalf  Is  without  citation 
of  a  single  authority  to  support  the  conten- 
tions therein  made.  We  have  carefully  ex- 
amined the  whole  record  and  fall  to  And  any 
fundamental  error.  Nothing  occurred  daring 
the  trial  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  Under  his  own  testi- 
mony be  committed  an  unprovoked  and  wo- 
warrantable  assault  and  battery  upon  the  de- 
ceased, and  the  Jury  found,  upon  the  only  con- 
troverted issue  of  fact,  that  the  deceased  died 
as  a  result  of  the  injuries  sustained  from  the 
effects  of  such  assault  and  battery. 

Perceiving  no  prejudicial  error  In  the  rec- 
ord, and  the  evidence  being  amply  sufficient 
to  support  the  verdict,  the  Judgment  of  con- 
viction is  affirmed. 

DOYLE  and  FURMAN.  33.,  concur. 
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(10  Okl.  Cr.  4»4) 

XTiOWEBS  T.  STATB. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Feb.  28,  1914.) 

(Syllahiu  hy  the  Court.) 

1.  IlfDIGTMXnT  AMD    iNFOBlfATION    (§    161*)— 

BiOHT  TO  AmcND— Extent  or  Au^ndhknt. 
An  information  may  be  amended  in  matter 
of  substance  or  form  at  any  time  before  the 
defendant  pleads,  without  leare,  and  may  be 
amended  aner  plea  by  leave  of  court,  where  the 
same  can  be  done  without  material  prejudice 
to  the  right  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  290-303;   Dec.  Dig.  |  161.»] 

2.  iNDlCTMItNT    AND    INFOBKATION    ({    181*)— 
RiOHT  TO  AMSND— BXTXNT   OF  AMENDMENT. 

By  leave  of  court,  an  information  majr  be 
amended,  as  to  matters  of  form  after  the  jury 
has  been  impaneled,  when  the  same  can  be  done 
without  prejudice  to  the  anbstantial  rights  of 
the  defendant. 

[Ed.  Nqte.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  29O-303 ;  Dec.  Dig.  {  161.»] 
8.  Criminal  Law  (J  369*)— Bvidbncb— Othbb 

Offenses— Bapk. 

The  general  rule  that  proof  of  other  of- 
fenses is  inadmiasible,  unless  a  part  of  the  res 
gestie,  does  not  apply  to  offenses  involving  sex- 
nal  intercoarse;  and  evidence  of  other  acts  is 
admissible  to  show  the  relation  and  familiarity 
of  the  parties  and  as  tending  to  corroborate 
the  testmiocy  of  the  prosecutrix  as'  to  the  pai^ 
ticular  act  relied  on  for  convictioa. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  822-824;   Dec.  Dig.  {  369.*] 

4.  Criminal  Law  (j  369*)- Evidence— Otheb 

OnXNSEB. 

In  a  prosecution  for  statutorr  rape,  evi- 
dence is  admissible  of  sexual  acts  between  the 
prosec'iitrix  and  tbi  defandant  prior  to  and  sub- 
sequent to  the  one  charged  and  relied  upon  for 
a  conviction,  as  indicating  continuousness  of 
the  illicit  relation. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  822-824:  Dec.  IHg.  !  369.*] 

6.  Bape  (5  52*)— Sufficiency  of  Evidence. 

In   a   prosecution   for  statutory   rape,   the 

evidence  is  held  to  support  the  verdict  and  that 

BO  reversible  error  was  committed  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 

Dig.  K  71-74,  T6;    Dec.  Dig.  |  62.*] 

Appeal  from  the  District  Court,  Garvin 
County ;   R.  McMillan,  Judge. 

George  Flowers,  was  convicted  of  rape  in 
the  second  degree,  and  he  appeals.    Affirmed. 

Carr  ft  Field,  at  Pauls  Vall^,  for  plalntiir 
in  error.  Chas.  West,  Atty.  Gen.,  and  Smith 
*C.  Matson,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  J.  The  plaintiff  in  error  was  tried 
and  convicted  upon  an  Information  charging 
him  with  having  carnal  knowledge  of  an  un- 
married female,  named  Mildred  Brady,  and 
who  was  then  and  there  under  the  age  of  16 
years.  His  punishment  was  assessed  by  the 
Jury  at  imprisonment  in  the  penitentiary  for 
a  term  of  eight  years.  On  January  22,  1912, 
the  court  pronounced  Judgment  and  sen- 
tenced the  defendant  In  accordance  with  the 
verdict  of  the  Jury. 

[S]  Briefly  stated,  the  facts  and  <;lrcum- 
stances  surrounding  this  case,  as  disclosed  by 


the  evidence,  are  as  follows :  The  defendant 
is  the  stepfather  of  the  prosecutrix,  who  tes* 
tlfied  In  substance  that  when  she  was  about 
13  years  old  her  stepfather  had  Intercourse 
with  her  the  first  time,  and  that  between  the 
18th  day  of  August,  1908,  and  the  12th  day  of 
July,  1009,  her  sixteenth  birthday,  the  de- 
fendant had  sexual  Intercourse  with  her  eight 
or  nine  times,  and  that  in  the  year  1911  he 
had  sexual  intercourse  with  her  twice,  and 
as  a  result  she  became  pregnant,  and  she  so 
advised  him,  and  he  told  her  he  would  try  to 
do  something.  He  afterwards  gave  her  some 
medldne  for  the  purpose  of  catislng  an  abor- 
tion. That  her  child  was  bom  on  the  12tb 
of  October.  That  the  defendant  was  the 
father  of  her  child.  That  shortly  after  she 
told  him  about  her  condition  be  had  a  local 
physician  to  examine  her,  and  she  stated  to 
the  physician,  in  the  presence  of  the  defend- 
ant, that  he  was  the  finther  of  her  child. 

The  defendant,  as  a  witness  In  bis  own  be- 
half, denied  baring  had  Improper  relations 
of  any  kind  with  Ms  stepdaughter. 

Only  two  errors  are  assigned  and  relied 
upon  for  a  reversal  of  the  Judgment.  The 
first  is  in  effect  that  the  court  erred  in  per- 
mitting the  state  to  amend  the  informatioa 
after  the  case  had  been  called  for  trial  and 
the  Jury  had  been  called  into  the  box  but  not 
sworn  or  examined. 

[1,  2]  The  original  information  filed  August 
16,  1911,  charged  statutory  rape  on  a  female 
under  the  age  of  16  years,  and  the  date  al- 
leged was  "on  or  about  the  12th  day  of  June, 
1908."  The  amended  Information  upon  which 
the  defendant  was  tried  alleged  the  date  to 
be  "on  or  attout  the  18th  day  of  August 
1908." 

Section  5695  (Bev.  Laws),  Procedure  Crim- 
inal, provides:  "An  information  may  be 
amended  in  matter  of  substance  or  form  at 
any  time  before  the  defendant  pleads,  with- 
out leave,  and  may  be  amended  after  plea 
on  order  of  the  court  where  the  same  can  be 
done  without  material  prejudice  to  the  right 
of  the  defendant ;  no  amendment  shall  cause 
any  delay  of  the  trial,  unless  for  good  cause 
shown  by  affidavit." 

Time  is  not  the  essence  of  the  crime  charg- 
ed. The  state  could  have  alleged  any  date 
prior  to  the  filing  of  the  original  complaint 
within  the  statute  of  limitations,  and  could 
have  proven  a  different  date  within  the  stat- 
ute. It  is  obvious  that  the  amendment  here 
permitted  by  the  court  was  not  one  in  matter 
of  substance  and  could  not  have  been  preju- 
dicial to  the  substantial  rights  of  the  defend- 
ant He  filed  no  affidavit  with  the  court 
showing  surprise  or  asking  for  a  continuance. 
Rollen  v.  State,  7  Okl.  Cr.  673,  125  Pac. 
1087;  Chappelear  v.  State,  10  Okl.  Or.  — . 
136  Pac.  978. 

[S,  4]  The  remaining  assignment  of  error 
complains  of  the   rulings  of  the  court   in 
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admittiiig  evidence  of  other  acts  of  sexual 
Intercourse  between  the  defendant  and  the 
prosecntrlx,  both  before  and  after  the  alleged 
act  relied  upon  for  a  conviction. 

As  the  question  presented  was  fully  dis- 
cussed, authorities  reviewed,  and  decided  by 
this  court  adversely  to  the  contention  of  the 
defendant  In  Morris  v.  State,  9  Okl.  Cr.  241, 
131  Pac.  731,  we  deem  It  unnecessary  to  again 
discuss  the  question  further  than  to  quote 
what  Is  there  said :  "On  reason  and  by  the 
great  weight  of  authority,  we  think  the  cor- 
rect rule  is  that,  in  a  prosecution  for  'stat- 
utory* rape,  evidence  of  other  acts  of  sexual 
intercourse  between  the  same  parties  is  ad- 
missible, including  evidence  of  acts  commit- 
ted subsequent  to  the  particular  act  relied 
upon  for  conviction,  even  though  It  proves 
other  and  distinctive  offenses  as  relevant  to 
show  the  true  relation  of  the  parties  to  each 
other,  aud  to  characterize  and  explain  the 
act  for  which  the  defendant  is  on  trial.  It 
is  the  general  desire  to  satisfjr  lust  that  is 
involved  in  this  class  of  cases,  and  this  char- 
acter of  evidence  tends  to  show  lustful  de- 
sire and  disposition  by  showing  continuous- 
ness  of  the  Illicit  relation.  However,  the 
limits  of  time  over  which  evidence  of  this 
Idnd  may  range  Is  largely  within  the  legal 
discretion  of  the  trial  court" 

We  have  carefully  examined  the  whole  rec- 
ord and  have  reached  the  conclusion  that  the 
defendant  had  a  fair  trial.  The  testimony 
is  such  that  it  unquestionably  supports  the 
verdict,  and  In  our  opinion  the  defendant 
was  properly  convicted. 

It  is  therefore  ordered  that  the  Judgment 
of  conviction  be,  and  the  same  is  hereby.  In 
all  things  affirmed. 

ARMSTRONQ,  P.  J„  and  FCRMAN.  J., 
concur. 

(10  Okl.  Cr.  492) 

CARNEY  V.  STATE. 

(Criminal  Court  of  Appeals  of  OUaboma.    Feb. 
28,  1914.) 

(Bv^iv*  (v  the  Court.) 

1.  Cbiminal  Law  (S  1160*)  —  Appkai,  —  Vkb- 
DicT— Evidence. 

Where  the  jury  finds  a  vetdlct  of  guilty, 
which  is  approved  by  the  trial  court,  and 
there  is  evidence  in  the  record  to  sustain  the 
verdict,  it  will  not  be  set  aside,  in  the  absence 
of  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {  3084;   Dec.  Dig.  |  1160.*] 

2.  LABCENT    (I    65*)  —  SUFFIOIENOT    OF    EVI- 
DENCE. 

In  a  prosecution  for  the  larceny  of  a  do- 
mestic animal,  the  evidence  examined  and  held 
sufficient  to  sustain  the  verdict,  and  that  no 
reversible  error  was  committed  upon  the  trial. 
[Ed.  Note. — For  other  cases,  see  Larceny, 
Gent.  Dig.  {{  152,  164,  166, 167-169;  Dec.  Dig. 
I  56.*] 

Appeal  from  District  Court,  Latimer  Coun- 
ty; W.  H.  Brown,  Judge. 


Nelson  Carney  was  convicted  of  the  lar- 
ceny of  a  domestic  animal,  and  appeals.  Af- 
firmed. 

O.  B.  Mitchell  and  C.  A.  Phiiipps,  both  of 
Wllburton,  for  plaintiff  in  error.  Chas.  West, 
Atty.  Gen.,  and  C.  J.  Davenport,  Asst.  Atty. 
Gen.,  for  the  State. 

DOTLE,  X  The  plaintiff  In  error  was 
tried  and  convicted  upon  an  Information 
which  charged  the  larceny  of  one  t>ay  mare, 
and,  in  accordance  with  the  verdict  of  the 
Jury,  he  was  sentenced  to  l>e  imprisoned  in 
the  penitentiary  for  a  period  of  five  years. 
From  the  judgment  of  conviction,  he  ap- 
pealed by  filing  in  this  court  on  March  22, 
1913,  a  petition  in  error  with  case-made. 

'^he  Attorney  General  bas  filed  a  motion 
to  strike  from  the  record  the  case-made  here- 
in for  the  reason :  That,  when  the  second 
order  extending  the  time  to  make  and  sen-e 
a  case-made  was  made,  the  court  or  Judge 
thereof  was  without  jurisdiction  to  make 
said  order,  in  that  the  time  originally  grant- 
ed by  the  order  of  the  court  had  expired. 
The  certificate  of  the  trial  Judge  recites: 
"This  is  to  certify  that  the  foregoing  above 
case-made  and  the  amendments  thereto  have 
been  duly  served  in  due  time,"  etc.  Thus 
it  appears  that  the  orders  extending  the 
time  for  making  and  serving  case-n»de  were 
in  addition  to  the  statutory  time  of  15  days, 
as  provided  by  section  5242,  Rev.  Laws.  See 
Monaghan  v.  State,  10  OkL  Cr.  — ,  134  Pac. 
77,  46  L.  R.  A.  (N.  S.)  1149.  The  motton  to 
strike  is  therefore  overruled. 

No  brief  has  been  filed  and  no  appearance 
made  in  this  court  on  behalf  of  plaintiff  In 
error.  For  this  reason,  we  do  not  consider 
It  the  dnty  of  this  court  to  make  a  careful 
examination  of  the  transcript  to  determine 
whether  or  not  the  trial  court  erred  in  its 
rulings  on  the  admission  or  rejection  of  tes- 
timony. No  exception  was  taken  to  the  suf- 
ficiency of  the  information,  and  the  court 
submitted  the  case  to  the  Jury  by  a  perfect- 
ly fair  charge,  to  which  no  exception  was 
taken. 

[2]  The  proof  on  the  part  of  the  state 
tended  to  show  that  the  defendant  took  the 
horse  in  question  from  the  range  and  placed 
Ills  brand  upon  It  and  later  traded  the  horse 
to  another  party.  As  a  witness  in  his  own 
l)ehalf,  ills  explanation  was  tliat  he  took 
possession  of  the  property  believing  tliat  it 
was  the  property  of  another  person  Who  had 
traded  it  to  lilm. 

[1  ]  The  guilt  or  Innocence  of  the  defendant 
was  therefore  peculiarly  witliln  the  province 
of  the  Jury,  and,  when  the  Jury  finds  a  ver- 
dict of  guilty,  wUdi  Is  approved  by  the  trial 
court,  and  there  is  evidence  in  the  record 
to  sustain  the  verdict,  it  will  not  be  set 
aside,  in  the  absence  of  prejudicial  error. 
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Upon  the  whole  case,  we  are  of  opinion  that 
the  defendant  had  a  fair  trial. 

The  judgment  of  conviction  la  therefore  af- 
firmed. 

ARMSTRONQ,  P.  3^  and  FDBMAN.  J^ 
concur. 

(15  Arlx.  334) 

ALDAT  T.  STATE. 

(Supreme  Court  of  Arizona.    Feb.  28,  iai4.) 

Cbiuinai.  Law  (S  1131*)— AppbaI/— Fuqitivb 

from  jubtick. 

An  appeal  \vlU  be  dismissed  where  the  ap- 
pellant has  broken  jail  and  is  a  fugitive  froni 
justice. 

I£d.  Note.— For  other  cases,  see  Criminal 
Ijiw,  Cent.  Dig.  S{  2971-2979.  2985:  Dec.  Dig. 
S  1131.»J 

Appeal  from  Superior  Court,  Graham 
County ;  A.  6.  McAlister,  Judge.. 

Perfecto  Alday  was  convicted  of  murder, 
and  be  appeals.    Appeal  dismissed. 

John  McGowan,  of  Saflord,  for  appellant 
I^slle  a  Hardy,  Asst  Atty.  Gen.,  for  the 
State. 

-  FRANKLIN,  0.  J.  The  appellant  was  con- 
victed of  the  crime  of  murder  and  sentenced 
to  a  term  of  Imprisonment  in  the  Arizona 
state  prison.  While  appellant  was  serving 
out  his  sentence  and  pending  his  appeal  to 
this  court  from  the  judgment  of  conviction, 
the  Attorney  General  presents  a  motion  to 
dismiss  the  appeal,  and  in  support  of  his 
motion  flies  an  affidavit  of  the  superintend- 
ent of  the  prison  showing  that  the  appellant 
has  absconded  and  is  now  a  fugitive  from 
justice. 

"The  rule  is  well  settled  that  an  appellate 
court  will  refuse  to  determine  a  criminal 
cause  on  appeal,  where  the  plaintiff  in  error 
(appellant)  has  broken  jail  and  absconded, 
and  is  not  within  the  control  of  the  court, 
either  actually,  by  being  in  custody,  or  con- 
structively, by  being  out  on  ball."  Braswell 
V.  State.  6  Okl.  Cr.  342,  124  Pac.  631. 

In  Smith  V.  United  States,  94  U.  S.  97, 
»4  L.  Ed.  32,  Chief  Justice  Waite  said:  "If 
we  afflnu  the  judgment,  he  is  not  likely  to 
appear  to  submit  to  his  sentence.  If  we  re- 
verse it  and  order  a  new  trial,  he  will  appear 
or  not,  as  he  may  consider  most  for  his  in- 
terest Under  such  circumstances,  we  are 
not  inclined  to  hear  and  decide  what  may 
prove  to  be  only  a  moot  case." 

The  appellant,  by  absconding,  has  become 
a  fugitive  from  justice,  and  has  thereby 
waived  bis  right  to  have  his  case  considered 
and  determl^'^ed  on  appeal.  That  an  appeal 
should  be  Ousmlssed  nnder  such  circumstanc- 
es la  supported  by  abundant  authority.  Cyc. 
vol.  12,  p.  879;  People  v.  Bedlnger,  55  CaL 
290,  Se  Am.  Rep.  32;  Allen  v.  Georgia,  166 
V.  S.  138.  17  Sup.  Ct  525.  41  L.  Ed.  919. 

Appeal  dismissed. 

CUNNINGHAM  and  ROSS,  JJ.,  concur. 


(15  Ariz.  331) 

GONZALES  et  al.  t.  DUET  ft  OVBRLOCK 
et  al. 

(Supreme  Court  of  Arizona.     Feb.  24,  1914.) 

Appeal  and  Ebrob  (|  80*>—Rkvikw— Deci- 
sions Appealable. 

A  writ  of  error  will  not  lie  to  review  an 
onler  sustaining  a  demurrer  to  and  motion  to 
xli'ike  out  part  of  the  complaint,  when  the  rec- 
ord contained  no  final  judgment  or  order  deny- 
ins  leave  to  amend,  for  an  appeal  can  be  taken 
iml.v'  from  a  final  judgment  which  disposes  of 
(lie  entire  case. 

llCd.  Note.— For  other  cases,  see  Appeal  and 
Knor.  Cent  Dig.  SI  429,  432.  433,  «0,  456. 
457.  494-509;   Dec.  Dig.  S  80.*] 

Error  from  Superior  Ck>urt,  Cochise  Coun- 
ty; Wm.  F.  Cooper,  Judge. 

Suit  by  L.  C.  Gonzales  and  others  against 
Duey  &  Overlock,  a  corporation,  and  others. 
There  was  an  order  sustaining  defendants' 
demurrer  to  the  complaint,  and  plaintiffs 
bring  error.    Writ  dismissed. 

Ben  Goodrich,  of  Los  Angeles,  (3al.,  for 
plaintllfs  in  error.  Fred  Sutter,  of  Blshee, 
for  defendants  In  error,  Duey  and  Overlock. 

SMITH,  J.  It  appears  from  the  record 
in  this  case  that  the  plaintiffs  In  error  In 
this  court,  plaintiffs  in  the  court  below,  filed 
their  amended  complaint  in  the  court  below 
on  March  6,  1911,  demurrers  having  been 
sustained  to  the  original  complaint  To  this 
amended  complaint,  Harry  Duey  and  L.  J. 
Overlock,  defendants  in  error  In  this  court, 
defendants  in  the  court  below,  filed  general 
demurrers.  Defendant  L.  J.  Overlock  also 
filed  a  motion  to  strike  out  certain  portions 
of  the  amended  complaint  On  January  16, 
1913,  the  following  order  was  entered  in  the 
court  below:  "This  cause  coming  before  the 
court  at  this  time  on  demurrer  and  motion 
to  strike  of  the  defendants,  the  defendants 
being  represented  by  Counsel  O'Connell  and 
Neal.  Demurrer  and  motion  argued  and  sub- 
mitted, and  the  court  being  fully  advised  in 
the  premises,  sustained  the  demurrer  and 
granted  the  motion;  and  on  agreement  where- 
in plaintiff  was  allowed  ten  days  in  which 
to  reply  to  defendants  by  brief,  and  the  cause 
deemed  submitted  for  decision  upon  defend- 
ants filing  reply  brief." 

No  other  or  further  order  appears  of  rec- 
ord In  this  case.  On  January  19,  1913,  coun- 
sel for  plalntlfCs  In  error  filed  In  the  court  be- 
low a  motion  for  a  new  trial,  upon  which  no 
action  was  taken  by  the  trial  court.  There- 
after counsel  for  the  plaintiffs  In  error 
brought  the  cause  to  this  court  by  writ  of 
error.  Counsel  tor  defendants  In  error  move 
this  court  to  quash  the  summons  In  error 
and  dismiss  this  cause,  on  the  ground  that 
this  court  Is  without  jurisdiction,  for  the 
reason  that  no  final  judgment  has  been  ren- 
dered by  the  trial  court  in  this  cause  from 
which  an  appeal  can  be  taken  or  a  writ  of 
error  prosecuted. 

While  tlie  order  of  the  trial  court  quoted 
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above  ia  not  clear  In  Ita  teima,  it  la,  at  most, 
only  an  order  sustaining  the  demurrers  of 
defendants  to  tbe  amended  complaint  and 
granting  defendant  L.  J.  Orerlock's  motion 
to  strike  certain  portions  of  tbe  amended 
complaint  This  is  the  theory  followed  by 
counsel  for  plaintiffs  In  error,  both  in  his 
motion  for  a  new  trial  filed  In  the  court  be- 
low and  In  bis  briefs  filed  in  this  court  In 
this  cause. 

The  record  in  this  cause  does  not  disclose 
any  application  for  leave  to  file  a  second 
amended  complaint,  nor  does  it  disclose  any 
order  dismissing  the  cause,  or  any  final  Judg- 
ment In  the  absence  of  a  statute  to  the 
contrary,  it  Is  the  general  rule  that  an  or- 
der of  the  trial  court  sustaining  a  demurrer 
is  not  the  character  of  an  order  from  which 
an  appeal  may  be  taken  or  a  writ  of  error 
prosecuted.  This  has  been  specifically  decid- 
ed in  this  jurisdiction.  In  the  case  of  Alton 
V.  Board  of  Medical  Examiners  of  Arisona, 
18  Ariz.  74,  108  Pac.  221,  the  record  discloses 
a  similar  situation.  The  trial  <!ourt  sustain- 
ed a  demurrer  to  plaintlfTs  petition.  No 
other  or  further  order  was  made,  but  there- 
after the  plaintiff  and  appellant  gave  notice 
of  appeal  to  the  Supreme  Court  of  the  ter- 
ritory. In  rendering  decision  in  that  case, 
the  court  said:  "The  record  is  silent  as  to 
any  application  for  leave  to  amend  tbe  peti- 
tion. No  final  order  denying  the  petition 
for  the  writ  wa?  entered,  nor  is  there  any 
final  Judgment  in  the  cause.  The  entry  in 
the  clerk's  minutes  of  an  order  sustaining  a 
demurrer  is  not  equivalent  of  either  a  final 
order  or  final  Judgment  There  most  be  a 
complete  determination  of  the  controversy 
before  an  appeal  to  this  court  will  lie,  unless 
otherwise  prescribed  by  statute." 

Defendants  in  error.  In  their  motion  for 
dismissal,  assign  numerous  other. grounds  for 
dismissal,  but,  as  the  ground  discussed  here- 
in appears  clearly  sufficient  the  further 
grounds  will  not  be  considered. 

The  writ  of  error  is  dismissed. 

FBANKLIN,  a  J.,  and  BOSS,  3.,  concnr. 

Judge  CUNNINGHAM  being  disquaUfled 
and  having  announced  his  disqualification 
in  open  court,  the  remaining  Judges,  under 
section  S  of  article  8  of  the  Constltatlon, 
called  in  Hon.  FBANK  O.  SMITH,  Judge  of 
the  Superior  Court  of  the  State  of  Arizona 
in  and  for  tbe  county  of  Tavapai,  to  sit  with 
them  in  the  hearing  of  this  causeb 


(IS  Aril.   335) 

ZECKENDOBF  r.  STEINFELD  et  aL 
(Supreme  Court  of  Arisona.     Feb.  28,  1914.) 
1.  Appeal  and   Ebrob   (J  1207*)— Mandate 

AND     PaoCKEDINOS    IN    LowKB     CoUBT— Er- 

rscT  IN  Lower  Coubt  of  Decision  or  Ap- 
pellate COUBT. 

Where  both  parties  to  a  suit  appealed  from 
tbe  territorial  Supreme  Court  to  the  Supreme 


Court  of  tbe  United  States,  and  a  statement 
of  the  facts  of  the  case  in  tbe  nature  of  a  spe- 
cial verdict  was  made  and  certified  by  die  ter- 
ritorial court  as  provided  by  Act  April  7. 1874, 
c.  80,  18  Stat  27,  tbe  district  conrt  could  not, 
after  remand  from  the  Supreme  Court,  reopen 
the  case  and  hear  evidence,  but  could  only 
enter  Judgment  in  conformity  with  the  mandate 
upon  the  record  as  made  and  certified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4686-1699;    Dec.  Dig.  { 

2.  Appeal  and   Ebbob  (t  1207*)— Proceed - 

INOS  IN  LOWEB  COUBT  AFIXB  BEMAND. 


Where,  on  appeal  from  a  territorial  court 
the  Supreme  Court  of  the  United  States  de- 
cided, as  a  matter  of  law,  from  tbe  facts  cer- 
tified, that  tbe  property  in  controversy  be- 
longed to  defendant,  and  the  mandate  was  that 
socii  "further  proceedings  be  had  in  conform- 
ity with  tbe  opinion,  etc.,  as  according  to  right 
and  justice  and  the  laws  of  tbe  United  States 
oueht  to  be  bad,"  tbe  lower  conrt  in  enterins 
judgment  could  properly  allow  interest  at  6 
per  cent  on  tbe  money  converted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4696-4699;  Dec.  Dig.  { 
1207.^1 

8.  Appeal  and  Ebbob  (|  1195*)— Courts  (i 
387*)— Mandate  and  Procebdinos  in  Low- 
es Coubt. 

Where,  on  appeal  to  tbe  Supreme  Conrt 
of  the  United  States,  the  territorial  Supreme 
Court  in  its  certified  statement  of  facts  found 
that  10  per  cent,  was  a  reasonable  amnunt  for 
plaintiff's  attorney's  fees,  the  fedi!ral  Supreme 
Court  was  bound  thereby,  and  the  superior  court 
was  bound  by  this  finding  after  remand  from 
the  iiupreme  Court. 

[Ed.  Note.— For  other  cases,  see  .Appeal  and 
Error,  Cent  Dig.  §{  4661-4C65:  Dec.  Dig.  | 
1195;*  Courts,  Cent  Dig.  {f  1082-1037;  Dec. 
Dig.  f  387.*] 

4.  Appeal  and  Bbrob  <|  1198*)— Mandate 
AND  Pbocbedinos  in  Lower  Covbt. 

Where,  on  appeal  from  the  territorial  court 
to  the  Supreme  Court  of  the  United  States, 
that  court  held,  upon  tbe  certified  facts,  that 
tbe  appointment  of  a  receiver  was  proper,  and 
that  he  should  be  continued  until  tbe  litiKation 
was  finally  determined,  tlie  lower  court  after 
remand  properly  refused  to  discharge  tbe  re- 
ceiver. ' 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  i  4668;    Dec.  Dig.  f  119S.*J 

6.    COBPOBATIONS  (j  214*)— ACTION  BY   STOOK- 

noLDEB — Costs  and  Expenses. 

Where  an  action  was  prosecuted  by  a  stock- 
holder for  tbe  benefit  of  the  corporation,  and, 
as  a  result  the  corporation  was  enriched  to 
the  amount  recovered,  the  court  properly  enter- 
ed judgment  In  favor  of  tbe  stockholder  against 
tbe  corporation  for  all  costs,  attorney's  fee, 
etc. 

[Bi,  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  214.*] 

Appeal  from  Superior  Goart,  Pima  Coun- 
ty;   eS^  Sutter,  Judge. 

Action  by  Louis  Zeckendorf  against  Albert 
Steinfeld  and  others.  Appeal  by  defendants 
from  a  Judgment  entered  after  remand  for 
plaintiff.    Appeals  dismissed. 

Francis  J.  Heney,  of  Los  Angeles,  Cal.,  and 
E.  S.  Ives  and  S.  L.  Kingan,  both  of  Tucson, 
for  appellants.  Frank  H.  Hereford,  of  Tuc- 
son, and  Edwin  A.  Meserve,  of  Lok  Angeles, 
Cal.,  for  appellee.  S.  M.  Franklin,  of  Tucson, 
for  receiver. 
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ROSS,  J.  [1]  The  history  of  this  case  may 
be  found  In  10  Ariz.  221,  86  Pac.  7;  11  Ariz. 
182,  89  Pac.  486;  12  Ariz.  245,  100  Pac.  784 ; 
and  225  U.  S.  446,  32  Sup.  Ct  728,  56  L.  Ed. 
1156.  It  originated  In  the  territorial  days  in 
the  district  court  of  Pima  connty,  where  It 
was  twice  tried.  Two  appeals  were  prosecut- 
ed from  judgments  of  the  trial  court  to  the 
Supreme  Court  of  the  territory. '  Prom  the 
last  Judgment  of  the  latter  court  both  par- 
ties appealed  to  the  Supreme  Court  of  the 
United  States.  The  "statement  of  the  facts 
of  the  case  in  the  nature  of  a  special  ver- 
dict" was  made  and  certified  to  the  United 
States  Supreme  Court  by  <the  territorial  Su- 
preme Conit,  as  provided  in  section  70^  vol. 
4,  Fed.  St  Ann.  18  Stat  L.  27,  of  which 
statement  the  coart,  at  page  448  of  225  U.  S., 
at  page  729  of  82  Sup.  Ct  (66  L.  Ed.  1166), 
said:  "The  Supreme  Court  of  the  territory 
made  elaborate  findings  of  fkict,  adopting  the 
findings  of  the  district  court  and  making  cer- 
tain findings  of  its  own.  Bo  far  as  necessary 
to  determine  the  case  as  we  view  It,  the  find- 
ings may  be  summarized  as  foUowa  *  *  *  " 
That  court  further  said,  at  page  449  of  226 
U.  S.,  at  page  730  of  S2  Sup.  Ct  (56  L.  Ed. 
1166):  "The  findings  of  fact  sent  up  to  us, 
and  which  must  alone  be  thu  basis  of  our 
judgment  show,"  etc 

The  mandate  from  the  Supreme  Court  of 
the  United  States  Is  "that  such  execution 
and  further  proceedings  be  had  in  said  cause 
in  conformity  with  the  opinion  and  judgment 
of  this  couTt  as,  according  to  right  and  Jus- 
tice and  the  laws  of  the  United  States,  ought 
to  be  had  the  said  appeals  cotwithstanalng." 

The  opinioii  of  the  Supreme  Court  directs 
that  "the  case  be  remanded  to  the  Supreme 
Court  of  the  state  of  Arizona,  as  successor 
of  the  territorial  Supreme  Court  for  such 
further  proceedings  as  may  not  be  Inoonslst- 
ent  with  the  oplnioit  of  this  court."  This 
court  remanded  the  case  to  the  superior  court 
of  Pima  county,  Ariz.,  with  directions  "tliat 
■uch  action  be  had  In  said  cause  as  by  the 
mandate  of  said  Supreme  Court  of  the  United 
States  may  be  proper  said  appeal  notwith- 
standing." 

The  present  appeal  is  from  the  Judgment 
of  the  superior  court  of  Pima  county,  enter- 
ed upon  the  mandates  above  set  forth.  We 
are  asked  to  dismiss  the  appeals  on  the 
ground  and  for  the  reason  that  the  Judgment 
appealed  from  is  in  accordance  with  and  in 
strict  conformity  to  the  mandates  of  the  Su- 
preme Courts  of  the  United  States  and  the 
state  of  Arizona. 

The  appellants  insist  that  under  the  terms 
of  the  mandates.  It  was  the  duty  of  the  trial 
court  to  give  them  a  new  trial — that  la,  to 
bear  other  and  additional  evidence  on  cer- 
tain features  of  the  case.  The  court  took 
the  view  that,  nnder  the  mandates,  it  was 
powerless  to  open  up  the  case  as  for  a  trial 
de  novo,  and  proceeded  to  enter  Judgment 
npon  the  record  as  made  and  certified  to  the 
United  States  Supreme  Court  and  in  con- 


formity with  the  decision  of  that  court  as 
contained  in  Its  opinion.  It  seems  to  na  that 
the  court  did  the  only  thing  It  was  authoriz- 
ed to  do.  We  cannot  construe  the  mandate 
as  permitting  or  directing  a  new  trial  of  the 
issues  that  were  submitted  to  and  decided 
by  the  Supreme  Court  The  court  of  first 
instance  was  as  much  bound  by  the  findings 
of  fact  Id  entering  Its  Judgment  as  the  Su- 
preme Court  in  determining  the  law  questions 
presented  to  it 

The  decisions  are  numerous  to  the  effect 
that  the  findings  of  fact  by  the  Supreme 
Court  of  a  territory  are  conclusive  and  may 
not  be  reviewed  on -appeal  to  the  Supreme 
Ck>urt  of  the  United  States.  That  court  Is 
limited  to  a  review  of  questions  of  law  only. 
Ellers  V.  Boatman,  111  U.  S.  356,  4  Sup.  Ct 
432,  28  Xj.  Ed.  454;  Idaho,  etc.,  Land  Imp. 
Co.  V.  Bradbury,  132  U.  S.  509,  10  Sup.  Ct. 
177,  33  L.  Ed.  435;  Zeckendorf  v.  Johnson, 
123  U.  S,  617,  8  Sup.  Ct  261,  81  L.  Ed.  277; 
Haws  V.  Victoria  Copper  Co.,  160  U.  S.  803, 
16  Sup.  (X  282,  40  h.  Ed.  436;  Glldersleeve 
V.  N.  M.  M.  Co.,  161  U.  8.  573,  16  Sup.  Ct 
663,  40  L.  Ed.  812 ;  Bear  Lake,  etc.,  v.  Oar- 
land,  164  U.  S.  1,  17  Sup.  Ct  7,  41  L.  Ed. 
327 ;  Eagle  M.  &  I.  Co.  v.  Hamilton,  218  U. 
S.  613,  31  Sup.  Ct  27,  64  L.  Ed.  1131. 

It  was  said  by  the  Circuit  Court  of  Appeals 
In  Haley  v.  KUpatrick,  104  Fed.  647,  44  C. 
C.  A.  102:  "The  law  of  the  case  was  settled 
In  the  opinion  of  the  court  when  the  case 
was  first  here.  It  remains  the  law  of  the 
case  in  this  court  the  decree  of  the  state 
court  in  another  and  different  case  to  the 
contrary  notwithstandl.ng.  Mathews  v. 
Bank,  40  C.  C.  A.  444,  100  Fed.  393.  It  Is 
well  settled  that  a  second  appeal  or  writ  of 
error  in  the  same  case  only  brings  up  for  re- 
view the  proceedings  of  the  trial  court  sub- 
sequent to  the  mandate,  and  does  not  author- 
ize a  recondderatlon  of  any  question  either 
of  law  or  fact  which  was  considered  and 
determined  on  the  first  appeal  or  writ  of  . 
error.  Bridge  Co.  v.  Stewart  3  How.  413, 
425,  11  L.  Ed.  658 ;  Sizer  v.  Many,  16  How. 
98,  14  L.  Ed.  861;  Tyler  v.  Magwlre,  17 
Wall.  253,  283,  21  L.  Ed.  576;  Phelan  v. 
City  &  County  of  San  Francisco,  20  CaL  39, 
44;  Lease  v.  CUrk,  Id.  388." 

In  Re  Potts,  166  U.  S.  263,  17  Snp.  Ct  520. 
41  L.  Ed.  994,  the  court  said:  "When  the 
merits  of  a  case  have  been  once  decided  by 
this  conrt  on  appeal,  the  Circuit  Court  has 
no  authority,  without  express  leave  of  this 
court  to  grant  a  new  trial,  a  rehearing,  or  a 
review,  or  to  permit  new  defenses  on  the 
merits  to  be  introduced  by  amendment  of 
the  answer." 

In  Re  Sanford  Fork  &  Tool  Co.,  160  U.  S. 
247.  16  Snp.  Ct  291,  40  L.  Ed.  414,  this  lan- 
guage was  used:  "When  a  case  has  been 
once  decided  by  this  court  on  appeal,  and 
remanded  to  the  Circuit  Court  whatever  was 
before'  this  court  nud  disposed  of  by  its  de- 
cree, is  considered  as  finally  settled." 

In  the  opinion  of  Gaines  v.  Rugg,  148  U.  j 
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S.  228,  239,  13  Sup.  Ct  611,  616  (37  L.  EA. 
4&),  the  very  lantniage  of  the  mandate  In 
this  case  is  discussed:  "It  is  contended  for 
the  respondent  that  the  decree  of  this  court 
was  one  absolutely  reversing  the  decree  of 
the  Circuit  Court;  that  the  Circuit  Court 
bad  a  right,  therefore,  to  proceed  In  the  case. 
In  the  language  of  the  mandate,  not  merely 
*in  conformity  with  the  opinion  and  decree 
of  this  court,'  but  also  'according  to  right 
and  justice';  and  that,  therefore,  it  had  au- 
thority to  permit  the  defendant  Rugg  to  take 
further  testimony  in  support  of  his  excep- 
tions, 'by  way  of  defense  to  the  title  to  the 
lands  In  controversy,'  and  to  set  down  the 
cause  'upon  the  Issues  formed  by  the  plead- 
ings and  exceptions  aforesaid  as  to  the  title 
to  said  lands':  in  other  words,  that  the 
whole  controversy  was  to  be  reopened  as  if 
It  had  never  been  passed  upon  by  this  court 
as  to  the  title  and  possession  of  tbe  land. 
This  cannot  be  allowed,  and  is  not  In  ac- 
cordance with  the  opinion  and  mandate  of 
this  court" 

The  pleadings  of  tbe  parties  to  this  case 
presented  squarely  to  the  court  for  decision 
the  question  as  to  whether  the  property  in- 
volved in  the  litigation  belonged  to  the  Silver 
Bell  Company  or  to  Stelnfeld,  and,  upon  the 
findings  of  fact  or  "statement  of  the  facts  of 
the  case"  before  it,  the  Supreme  Court  of 
the  United  States  determined  as  question  of 
law  the  issue  against  Stelnfeld  and  In  favor 
of  the  Silver  Bell  Company.  An  Inspection 
of  the  judgment  appealed  from  discloses  that 
it  is  in  accordance  with  the  opinion  and  judg- 
ment of  the  Supreme  Court,  In  that  it  is 
against  Stelnfeld  and  In  fiivor  of  the  Silver 
Bell  Company  for  the  amount  of  money  and 
the  property  appropriated  by  Stelnfeld  to  his 
own  use,  less  certain  allowances  and  credits 
given  to  Stelnfeld,  with  the  further  general 
provision  that  the  receiver  for  the  Sliver  Bell 
Company  shall  pay  to  Stelnfeld  all  sums  of 
money  heretofore  necessarily  paid  by  him  for 
and 'on  account  of  the  Silver  Bell  Company 
after  an  account  of  same  has  been  presented, 
audited,  and  approved  by  the  court. 

[2]  The  judgment  also  allows  the  Silver 
Bell  Company  Interest  at  6  per  cent  per 
annum  on  the  amounts  recovered,  from  tbe 
date  of  the  wrongful  conversion  of  such  sums 
by  Stelnfeld,  and  of  this  he  complains.  We 
think  this  was  "according  to  right  and  justice 
and  the  laws  of  the  United  States,"  and  In 
conformity  with  the  opinion  of  the  Supreme 
Court 

In  United  States  v.  North  Carolina,  136 
U.  S.  211,  222,  10  Sup.  Ct.  920,  922,  34  L. 
Bd.  336,  341,  the  court  said:  "Interest,  when 
not  stipulated  for  by  contract  or  authorized 
by  statute.  Is  allowed  by  tbe  courts  as  dam- 
ages for  the  detention  of  money  or  property, 
or  of  compensation,  to  which  the  plaintiff  is 
entitled." 

It  is  stated  as  a  general  principle  in  Stew- 
art v.  Barnes,  153  U.  S.  456,  462,  14  Sup.  Ct 
S48,  861,  38  L.  Bd.  981-986:   "Where  money 


Is  retained  by  one  man  against  the  declared 
will  of  another,  who  is  entitled  to  recdve  it 
and  who  is  thus  deprived  of  Its  use,  the  rule 
of  courts  In  ordinary  cases  Is,  In  suits  brought 
for  the  recovery  of  the  money,  to  allow  In- 
terest as  compensation  to  the  creditors  for 
such  loss.  Interest  In  such  cases  is  consid- 
ered as  damages,  and  does  not  form  the  ImbIs 
of  the  action,  but  is  an  Incident  to  the  re- 
covery of  the  principal  debt" 

The  conclusion  of  ttie  court  was  that  Steln- 
feld had  converted  this  large  sum  of  money 
to  his  own  use.  Its  rightful  owner  bad  been 
dq;>rlved  of  its  use  and  the  fruits  thereof  for 
some  nine  or  ten  years.  It  cannot  be  said 
that  tbe  lawful  owner  of  property  is  fairly 
or  reasonably  compensated  by  an  award  of 
the  return  to  him  of  bis  property  or  Its  value, 
without  damages  for  its  use  and  detention. 
As  we  understand  It,  the  general  rule^  botb 
at  law  and  in  equity.  Is  that  the  owner  is 
entitled  to  the  return  of  his  property  or  Its 
value  at  the  time  of  Its  wrongful  conversion, 
together  with  damages  which  are  osually  es- 
timated at  the  legal  rate  in  the  absence  of  a 
statutory  rule.  22  Cyc.  1495;  Cooper  r.  BUI. 
94  Fed.  582,  36  C.  C.  A.  402:  Brown  v.  First 
National  Bank,  49  Colo.  393,  113  Paa  483. 

Appellant  complains  specifically  of  Interest 
being  charged  on  an  item  of  $25,750,  one  of 
tbe  sums  sued  for  and  found  to  belong  to  tbe 
Silver  Bell  Company  for  the  reason,  aa  be 
asserts,  he  was  holding  It  as  garnishee  In  a 
suit  against  the  Sliver  Bell  Company  by  one 
Franklin.  We  think  the  Judgment  entered 
fully  protects  Stelnfeld  by  providing  that  he 
may  "render  an  account  of  all  moneys  legally 
and  lawfully  paid  out  by  hlra  by  reason  of  a 
garnishment  served  upon  him  in  the  case  of 
S.  M.  Franklbi  v.  Silver  Bell  Copper  Com- 
pany," on  which  sum  Interest  at  6  per  cent 
per  annum  shall  be  calculated  from  January 
16,  1904,  to  date  of  settlement  and  that  ex- 
ecution Issue  for  balance  only. 

[3]  The  plaintiff  appellee  was  given  judg- 
ment against  the  Silver  Bell  Company  In  an 
amount  equal  to  10  per  cent,  of  the  total  re- 
covery as  attorney's  fees  for  bringing  and 
prosecuting  the  action  to  judgment  The 
court  refused  to  hear  evidence  of  the  vahie 
of  the  services  rendered  by  tbe  attorneys 
upon  the  offer  of  appellant  and  proceeded  to 
render  judgment  for  10  per  cent  of  amoont 
recovered,  upon  the  theory  that  It  was  boand 
by  a  finding  of  the  territorial  Supreme  Court. 
certified  In  Its  findings  of  fact  to  tbe  United 
States  Supreme  Court  to  the  effect  "tbat  10 
per  cent  of  the  amount  for  which  judgment 
Is  finally  given  in  this  action  is  and  will  be 
a  reasonable  amount  to  be  allowed  plaintiff 
as  a  charge  against  said  Silver  Bell  Copper 
Company  as  attorney's  fees  for  bringing  and 
prosecuting  this  action  for  its  benefit"  This 
finding  of  fact  by  tbe  territorial  Saprem^ 
Court  was  binding  upon  the  federal  Snpreme 
Court,  at  tbe  hearing  before  It,  and.  upon 
another  appeal,  will  be  binding  jipon  It    Wa 


Digitized  by  V^OOQ IC 


Ariz.) 


ZECKBNDORF  t.  STSINFBLD 


1047 


think  it  was  likewise  binding  npon  tbe  sa- 
perlor  court. 

[4]  A  motion  was  made  by  appellants  to 
discharge  the  receiver  theretofore  an>olnt- 
ed  by  tbe  district  court  of  Pima  county.  Tbe 
disallowance  of  this  motion  is  assigned  as  er- 
ror. We  think  tbe  answer  to  this  assignment 
is  found  in  this  language  of  the  Supreme 
Court:  "It  ia  contended  that  it  was  wrong  to 
appoint  a  receirer  in  the  case,  but  we  think 
that,  In  view  of  tbe  situation  of  tbe  property 
and  tbe  final  winding  up  of  the  company,  the 
appointment  of  the  receiver  was  proper,  and 
that  that  officer  should  be  continued  for  tbe 
final  settlement  of  tbe  affairs  of  tbe  com- 
pany." Zec^endorf  v.  Stelnfeld,  225  U.  S. 
44S,  459,  82  Sup.  Ct  728,  66  L.  Bd.  1156. 

The  Judgment  against  appellant  Stelnfeld 
is,  in  our  opinion,  in  conformity  with  tbe 
opinion  and  judgment  of  tbe  Supreme  Court 
of  tbe  United  States,  as  according  to  right 
and  Justice  and  tbe  laws  of  tbe  United 
States,  and  tbe  motion  to  dismiss  Stelnfeld's 
appeal  is  granted.  Appellants  Sbelton,  Cur- 
tis, and  Mammoth  Copper  Company  were  in 
no  wise  efTected  by  tbe  Judgment,  and  the 
motion  to  dismiss  the  appeals  as  to  them  will 
be  granted. 

[$]  This  action  was  prosecuted  by  appellee 
as  a  stockholder  therein  for  tbe  benefit  of  the 
Silver  Bell  Company,  and,  as  a  result  there- 
of, tbe  company  has  been  enriched  to  the 
amount  recovered.  The  comjiany  can  have 
no  standing  in  this  court  as  an  appellant 
from  that  part  of  the  Judgment  Right  and 
Justice  require  that  tbe  company  protect  tbe 
appellee  against  any  costs  that  he  may  have 
Incurred  in  the  employment  of  attorneys  or 
otherwise,  and,  to  that  end,  Judgment  was 


entered  in  appellee's  fbvor  against  the  com- 
pany, and  tbe  receiver  directed  to  pay  tbe 
same  out  of  tbe  moneys  recovered.  Tbe  Judg- 
ment in  that  respect  is  consistent  with  tbe 
opinion  of  tbe  Supreme  Court. 

An  ezamlnatloD  of  tbe  bonds  on  appeal 
makes  it  very  difficult  to  determine  that  tbe 
Silver  Bell  Company  considered  itself  ag- 
grieved or  Injured  by  tbe  Judgment,  for  in 
the  bonds  on  appeal  It  appears  in  the  equiv- 
ocal position  of  both  obligor  and  obligee. 
These  bonds  are  made  to  itself  by  itselt 
Tbe  officers  of  the  company  who  executed 
these  bonds  are  shown  by  tbe  findings  of 
fact  to  be  under  tbe  control  and  domination 
of  appellant  Stelnfeld.  We  recite  these  cir- 
cumstances as  bearing  upon  the  motion  by 
tbe  receiver  of  tbe  Sliver  BeU  Company  that 
the  appeal,  as  to  It,  be  dismissed.  The  re- 
ceiver is  not  dissatisfied  with  the  judgment, 
and  appellant  Stelnfeld  as  a  stockholder  is 
not  complaining,  for  he  is  as  much  benefited 
as  a  stockholder  as  is  the  appellee.  The  at- 
torneys who  represent  appellant  Stelnfeld 
also  represent  tbe  Silver  Bell  Company.  A 
termination  of  this  litigation  successfully  to 
Stelnfeld  would  lead  to  most  disastrous  re- 
sults to  the  company.  So  we  conclude  that, 
even  though  ordinarily  the  receiver  might 
not  dismiss  an  appeal  being  prosecuted  by 
tbe  officers  of  a  company,  in  tbe  circum- 
stances of  this  case,  tbe  motion  to  dismiss 
should  be  granted. 

Tbe  appeals  should  be  dismissed,  and  it  is 
so  ordered. 

FRANKLIN,  a  J,  and  CUNNINGHAM, 
J.,  concur. 
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(15  Aril.  343) 

CVTUSR  T.   STATE. 

(Supreme  Oonrt  of  Arlaona.     Feb.  28,  1914.) 

1.  Gbihikai.  Law  ({  1169*)— TitiAir- Aoms- 

BION  or  PSBUlnNABT  Etidxnck. 

In  a  proBecution  for  rape,  the  prosecntion 
asked  a  witneaa  whether  she  bad  received  any 
notes  responsive  to  those  she  had  sent  to  de- 
fendant, and  over  objection  said  that  she  had, 
that  a  paper  shown  her  waa  soch  note,  bat 
the.  contents  of  the  paper  was  excluded,  such 
questions  and  answers  were  preliminary  to  the 
admission  of  the  paper,  and  were  addressed  to 
the  court  and,  the  paper  itself  having  been  ex- 
cluded, were  not  injurious  to  defendant,  since 
the  jury  is  concerned  only  with  the  evidence 
that  is  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  754,  8088,  8180,  8187-3143; 
Dec.  Dig.  i  U60.*] 

2.  Cbihinai.  Law  (|  721*)— Failttbe  o»  Ao- 
ousBo  TO  Call  wethesscs  —  Comvbnts — 

STATUTXa. 

Under  Pen.  Code  1901.  i  1112,  as  amended 
by  Pen.  Code  1913,  |  1212,  providing  that  a 
defendant  in  a  criminal  action  cannot  be  com- 
pelled to  be  a  witness  against  himself,  and  that 
Lis  failure  to  testify  in  his  own  behalf  shall 
not  prejudice  him  or  be  used  against  him  on  the 
trial,  the  remark  of  the  county  attorney,  in  a 
colloquy  following  objection  to  his  statements 
as  to  defendant's  failure  to  deny  the  offense, 
that  "If  it  was  not  so,  do  you  think  he  would 
not  bring  some  witnesses  here  to  swear  to  it," 
was  not  in  violation  of  the  statute,  since  it 
was  not  •  comment  upon  defendant's  failure  to 
testify  but  upon  bis  failure  to  produce  other 
witnessea 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1672;   Dec.  Dig.  S  721.*] 

3.  Cbiminal  Law  (|  721*)  —  Trial  —  Aboxt- 

MENT. 

Such  statute  was  not  intended  to  prohibit 
the  prosecutor  from  arguing  that  the  jury  should 
return  a  verdict  in  accordance  with  the  testi- 
mony of  the  state,  where  it  was  uncontradicted; 
that  being  a  legitimate  argument. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1672;  Dec.  Dig.  {  721.*] 

4.  Cbiuinal  Law  (|  553*)— Wbioht  or  Evi- 

DBNCB — UNIMFEACHED  WITNESS. 

In  the  absence  of  explanation,  reasonable 
statements  of  unimpeached  witnesses  are  pre- 
sumed to  be  true,  where  not  contradicted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1252;  Dec.  Dig.  {  653.*] 

5.  Criminal  Law  (|  1171*)— Affkal— Habx- 
LE88  Ebbob  —  Allusion  to  Defendant's 
Failxjbe  to  Testiit. 

A  mere  allusion  by  the  county  attorney 
(O  the  fact  that  defendant  had  failed  to  testify 
in  his  own  behalf  was  not  sufficient  to  work 
prejadice  to  defendant  and  cause  a  reversal  of 
a  conviction. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  3126,  3127;  Dec.  Dig.  | 
1171.*] 

6.  Rape  ({  22*)— Indictment— Eleuents  or 

On^NBE. 

An  information  for  rape  upon  a  female  un- 
der 17  years  of  age  must  charge  that  the  prose- 
cutrix was  not  the  wife  of  the  accused  at  the 
date  of  the  alleged  offense,  which  allegation 
must  be  supported  by  proof  to  the  satisfaction 
of  the  jury  beyond  a '  reasonable  doubt  before 
a  conviction  can  be  sustained. 

_.  Note.— For_9the_r  _case8,  see  Rape,  Cent. 


[Ed.  Not< 
>fg.  I  26;    Dec.  Dig.  |  22.*] 


7.  Rape  (|  61*)— Evidbnob— CiBoimBTAHTiAZ. 

EVIDXNCX. 

Upon  a  trial  for  rape  upon  a  female  un- 
der the  age  of  17  years,  the  &ct  that  the  pros- 
ecutrix at  the  date  of  the  alleged  offense  was 
not  the  wife  of  the  accused  may  be  established 
b^  circumstantial  evidence,  as  any  other  mate- 
rial fact  in  the  case  may  be  established. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.   il   71-77;    Det   Dig.  {  61.*] 

8.  Rape  (|  51*)— SumcixNor  or  Evidxncs— 
Relation  or  Pabtibs. 

In  a  prosecution  for  assault  upon  a  female 
under  the  age  of  17  years,  circumstantial  evi- 
dence held  to  show  that  prosecutrix  was  not  the 
wife  of  accused  at  the  time  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §1  71-77;    Dec.  Dig.  {  61.*] 

Appeal  from  Superior  Court,  Blarlcopa 
County;   J.  a  PhiUlps,  Judge. 

S.  R.  Cutler  was  convicted  of  rape  upon  a 
female  under  17  years  of  age,  and  be  ap- 
peals.   AfBrmed. 

Tbe  appellant  was  charged  with  the  com- 
mission of  the  crime  of  rape  upon  oue  Valera 
Mills,  a  female  child  under  the  age  of  17 
years,  and  was  convicted.  He  appeals  from 
the  Judgment  of  conviction,  from  an  order 
refusing  a  new  trial,  and  from  an  order  deny- 
ing his  motion  in  arrest  of  judgment  The 
prosecutrix's  mother  testified  that  her  daugh- 
ter Valera  was  bom  June  21, 1896.  The  pros- 
ecuting witness  made  her  home  with  her 
mother  at  Nineteenth  avenue  south,  in  Phoe- 
nix. The  mother's  name  is  Alice  Yerrick. 
Tbe  father  of  Valera  is  dead,  and  the  mother 
has  married  again.  On  the  evening  of  May 
16, 1913,  the  prosecuting  witness,  Valera  Mills, 
In  company  with  Grace  Wilkinson,  met  this 
defendant  at  a  little  candy  store.  The  de- 
fendant talked  to  both  girls  for  a  time. 
Drinks  of  soda  water  were  served,  and  they 
talked  on  general  subjects.  After  they  got 
through  drinking,  the  two  girls  and  defend- 
ant started  to  East  Lake  Park.  At  Wash- 
inton  street  they  saw  ^r.  Canning,  the  pro- 
bation officer,  and  ran.  Then  defendant  con- 
ducted the  girls  to  his  (defendant's)  room. 
When  they  arrived  at  the  room  Bob  Berry 
was  there.  The  defendant  got  three  bottles 
of  beer  and  some  sandwiches.  After  dispos- 
ing of  the  beer  and  sandwiches,  which  took 
about  an  hour,  Valera  and  defendant  went 
into  another  room,  and  the  door  was  shut 
between  the  two  rooms.  While  In  the  room 
with  the  door  shut  the  defendant  had  sexual 
Intercourse  with  the  witness  Valera  twice. 
At  one  time  while  the  defendant  was  having 
Intercourse  with  Valera,  Grace  Wilkinson 
entered  the  room.  When  these  acts  were  ac- 
complished, the  defendant  and  Valera  return- 
ed to  the  other  room,  where  they  had  left 
Grr.ce  Wilkinson  and  Bob  Berry.  The  pro- 
prietor of  the  rooming  house  objected  to 
the  presence  of  the  girls  In  the  house,  and 
demanded  accused  to  get  them  out  There- 
upon defendant  conducted  the  two  gtrls  to  a 
room  in  another  part  of  the  city.  The  girls 
undressed  and  went  to  bed  at  the  last-men- 
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tloned  room.  Later  defendant  came,  and 
he  was  admitted,  and  he  undressed  and  oc- 
cnpled  the  same  bed  with  the  two  girls,  when 
the  defendant  again  bad  sexual  Intercourse 
with  Valera  Mills. 

The  cross-examination  of  Valera  Mills 
brought  forth  the  facts:  That  the  witness 
had  resided  In  Phoenix  with  her  mother,  Alice 
Terrlck,  for  four  yeara  That  during  that 
period  she  had  been  confined  at  the  Crltten- 
don  Home  for  fallen  women  for  three  days, 
through  the  Instrumentality  of  Mr.  Canning, 
the  probation  officer.  That  since  the  date  of 
the  alleged  offense,  and  before  the  trial,  the 
witness  had  seen  and  talked  to  Mr.  Canning 
two  or  three  times,  bat  he  bad  not  discussed 
the  facts  of  the  case  with  witness.  He  had 
told  witness  at  one  of  these  times  that  she 
was  going  to  the  reform  school.  That  wit- 
ness first  told  Mr.  Adams  what  took  place 
between  herself  and  the  accused.  In  the 
course  of  the  cross-examination  this  witness 
was  repeatedly  addressed  as  "Miss'  MUIa" 
In  the  course  of  the  cross-examination  of  the 
witness  Grace  Wilkinson,  the  counsel  for  the 
accused  Inrariably  referred  to  the  prosecutrix 
as  "Miss  Mills."  Other  facts  are  Bufficiently 
stated  In  the  opinion. 

The  appellant  assigns  the  following  as 
grounds  for  reversal  of  the  judgment: 

(1)  "The  court  erred  In  permitting  the  wit- 
ness •  *  •  Grace  Wilkinson  to  testify 
on  direct  examination,  over  defendant's  ob- 
jection, that  she  received  notes  from  defend- 
ant In  response  to  those  written  by  her  to 
Mm.'' 

(2)  "The  court  erred  in  permitting  •  •  • 
Grace  Wilkinson  to  testify  on  direct  exami- 
nation, over  defendant's  objection,  that  a 
certain  paper  note  was  sent  to  her  by  de- 
fendant" 

(3)  "The  court  erred  In  not  instructing  the 
Jury  to  disregard  certain  remarks  of  the 
connty  attorney,  at  the  close  of  his  argu- 
ment to  the  jury,  which  remarks  were  preju- 
dicial to  appellant" 

(4)  "The  court  erred  In  overruling  defend- 
ant's motion  for  a  new  trial  on  the  grounds 
that  there  was  a  fatal  variance  between  the 
InformatioD  and  the  evidence." 

Benton  Dick,  of  Phoenix,  for  appellant  O. 
P.  Bullard,  Atty.  Gen.,  and  Leslie  C.  Hatdy, 
Asst  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  [1]  The  first  and  second  assign- 
ments of  error  are  without  merit  The  pro» 
ecutlon  asked  the  witness  Grace  Wilkinson 
the  question:  "Did  you  receive  any  notes 
which  were  responsive  to  and  referring  to 
the  notes  which  you  sent  to  this  defendant?" 
Defendant  objected,  and  the  objection  was 
overruled,  and  the  witness  answered:  "I 
did"  The  witness  was  shown  a  paper  and 
asked  to  state  whether  or  not  "that  Is  re- 
sponsive to  any  note  sent  by  you  to  the  de- 
fendantr    To  this  defendant  objected,  the 


objection  was  overruled,  and  the  witness 
answered:  "Yes,  sir."  The  contents  of  the 
note  or  paper  were  then  offered,  ah  objec- 
tion Interposed,  and  the  evidence  rejected  by 
the  court  The  questions  and  answers  were 
preliminary  to  and  bearing  upon  the  admissi- 
bility of  the  evidence  about  to  be  offered,  and 
addressed  to  the  court  The  jury  is  not  con- 
cerned with  the  question  of  the  admissibility 
of  the  evidence  offered.  The  appellant  haA 
received  no  injury  when,  as  here,  the  ques- 
tions and  answers  bearing  upon  the  admissi- 
bility of  an  item  of  evidence  is  received  by 
the  court  for  the  information  of  the  court, 
when  the  court  rules  with  the  party  object- 
ing, and  excludes  the  evidence  concerning 
the  admissibility  of  which  the  questions  were 
asked  and  the  answers  given.  The  jury  Is 
concerned  only  with  the  evidence  that  la  ad- 
mitted by  the  court  for  their  conslderatUm 
and  not  with  the  rules  of  law  entitling  the 
evidence  to  be-  admitted. 

(2]  The  accused  did  not  go  upon  the  wit- 
ness stand,  nor  offer  any  witnesses  in  his  be- 
half. 

The  county  attorney  In  his  closing  address 
to  the  jury  stated:  "That  neither  of  the  two 
men  who  took  these  girls  to  the  room  has  de- 
nied It"  An  Immediate  objection  ,was  made 
to  this  statement  and  the  court  promptly  in- 
structed the  jury  as  follows:  "The  fact  that 
the  defendant  does  not  testify  in  the  case 
should  not  be  taken  against  him.  It  is  Im- 
proper for  an  attorney  to  comment  on  that 
The  fact  that  he  does  not  do  that  shall  never 
be  taken  as  evldehoe  against  him."  The 
cooaty  attorney,  addressing  the  jury,  denied 
that  his  remarks  implied  a  comment  upon  the 
fact  that  the  defendant  did  not  testify  as  a 
witness.  The  defendant's  coonsel  complained 
that  the  county  attorney's  last  remark  to  the 
jury  was  in  effect  the  repetition  of  the  form- 
er objectionable  comment,  with  which  th« 
court  agreed.  The  county  attorney  then  stat 
ed:  "I  have  no  right  to  comment  that  no  om 
went  on  the  witness  stand;  no  one  was  pul 
on  the  witness  stand  to  deny  a  single  sen 
tence  these  girls  testified  to  before  you.' 
Defendant  objected  to  the  statement  "that  n 
witness  has  takoi  the  stand  to  deny  whrt 
these  girls  said"  for  the  reason  it  means  that 
the  defendant  did  not  take  the  stand.  To 
this  objection  the  coanty  attorney  replied: 
"Do  you  think  If  it  was  not  so  he  would  not 
bring  some  witnesses  here  to  swear  to  it?" 
To  which  statement  and  argument  the  de- 
fendant promptly  objected,  and  the  court  or- 
dered the  exceptions  entered.  This  proceed- 
ing of  the  county  attorney  is  made  the  basis 
for  the  third  assignment  of  error. 

Paragraph  1112,  Rev.  St  ArUs.  1901,  as 
amended  by  section  1212  of  the  Penal  Code 
1913  (page  481  [McNeil's  Ed.]),  reads  as  fol- 
follows:  "A  defendant  In  a  criminal  action  or 
proceeding  cannot  be  compelled  to  be  a  witness 
against  himself,  but  may  be  a  witness  iu  his 
own  behalf.    ♦    ♦    •    His  neglect  or  refusal     ^ 
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to  be  a  witness  In  his  own  behalf  cannot  In 
any  manner  prejudice  him,  nor  be  used 
against  him  on  the  trial  or  proceedings." 

It  is  clear  that  the  county  attorney  In  mak- 
ing the  first  statement  that  provoked  an  ob- 
jection from  the  defendant,  viz.,  "That  nei- 
ther of  the  two  men  who  took  these  girls  to 
the  room  has  denied  it,"  that  he  had  reference 
to  the  defendant  and  Bob  Berry.  After  the 
court  Instructed  the  Jury  that  the  fact  that 
the  defendant  does  not  testify  In  the  case 
should  not  be  taken  against  him,  and  the 
court  warned  the  attorney  In  the  presence  of 
the  Jury  that  It  Is  Improper  for  him  to  com- 
ment on  the  fact  that  the  accused  had  not 
testified,  the  county  attorney,  speaking  to 
the  jury,  denied  that  he  had  made  any 
statements  that  could  be  considered  a  com- 
ment upon  the  failure  or  neglect  of  this  de- 
fendant to  testify  in  his  own  behalf.  With 
this  statement  and  explanation  of  the  mean- 
ing which  the  former  statement  was  Intend- 
ed to  carry,  the  county  attorney  wished  the 
jury  to  understand  his  former  statement; 
that  statement  was  directly  limited  by  the 
county  attorney  to  the  failure  of  the  defend- 
ant to  offer  any  witnesses  (evidently  refer- 
ring to  Bob  Berry,  his  roommate)  to  deny  the 
fact  that  defendant  and  Berry  took  the  girls 
to  the  room.  The  counsel  for  defendant  so 
understood  the  explanatory  statement  of  the 
county  attorney.  The  statement  in  explana- 
tion was  Immediately  charged  as  "practical- 
ly the  same  thing"  repeated,  and  the  objec- 
tion was  made  that  "he  [the  county  attorney] 
has  no  right  to  comment  on  the  other  man." 
The  court  agreed  to  this  proposition  by  an- 
swering "Yes"  as  his  ruling.  The  county 
attorney  was  seemingly  provoked  by  the  ob- 
jection and  the  ruling  of  the  court,  and  in  a 
spirit  of  surprise  and  Inquiry  said:  "I  have 
no  right  to  comment  that  no  one  went  on  the 
witness  stand;  no  one  was  put  on  the  wit- 
ness stand  to  deny  a  single  sentence  these 
girls  testified  to  before  you."  To  the  words 
"that  no  witness  has  taken  the  stand  to 
deny  what  these  girls  said,"  the  defendant 
objected  for  the  reason  the  statement  Indi- 
rectly means  that  the  defendant  did  not  take 
the  stand.  To  this  objection  the  county  at- 
torney asked  this  question:  "Do  you  think 
if  it  was  not  so  he  would  not  bring  some 
witnesses  here  to  swear  to  it?"  This  was  the 
subject  for  a  farther  objection,  and  a  request 
that  a  record  be  made  preserving  the  excep- 
tions, which  was  ordered. 

The  assignment  of  error  is  thus  stated: 
"The  court  erred  in  not  instructing  the  Jury 
to  disregard  certain  remarks  of  the  county 
attorney,  at  the  close  of  his  argument  to  the 
jury,  which  remarks  were  prejudicial  to  ap- 
pellant." We  are  referred  to  page  32  of  the 
reporter's  transcript,  and  the  remarks  there 
made,  to  which  an  objection  was  made,  are 
these:  "If  it  was  not  so,  do  you  think  he 
would  not  bring  some  witnesses  here  to  swear 
to  it?"     The  question  ia,   then:    Was  this 


statement,  the  using  of  the  fact  that  defend- 
ant had  neglected  or  refused  to  be  a  witness 
In  his  own  behalf,  to  his  prejudice  in  viola- 
tion of  the  statute?  We  think  not.  It  was 
not  a  comment  upon  the  neglect  or  refusal  of 
the  defendant  to  testify;  it  was  a  comment 
upon  the  omission  of  defendant  to  produce 
the  witness  Bob  Berry  or  other  witneaaes 
about  the  rooming  house  to  deny  the  state- 
ments made  by  the  witnesses  for  the  state  to 
the  effect  that  the  defendant  and  his  com- 
panion took  the  girls  to  defendant's  room. 
A  comment  upon  the  failure  of  the  accused 
to  prove  or  disprove  facts  which  he  might  do 
by  other  witnesses  is  not  a  comment  upon  the 
neglect  or  failure  of  the  defendant  to  testi- 
fy in  his  own  behalf,  and  such  comment  is  a 
proper  argument,  when  the  evidence  shows 
the  existence  of  other  witnesses  than  the  de- 
fendant to  the  fact  under  discussion,  as  is 
here  shown.  State  v.  Grlswold,  73  Conn.  95, 
46  Atl.  829;  Frazler  v.  State,  135  Ind.  38,  34 
N.  E.  817;  State  v.  Seely,  92  Iowa,  488,  61 
N.  W.  184;  State  v.  Johnston,  88  N.  C.  623; 
Wllkerson  v.  State  (Tex.  Cr.  App.)  57  8.  W. 
956 ;  People  v.  McGrath,  6  Utah,  626,  17  Pac. 
116;  Halleck  v.  State,  65  Wis.  147,  26  N.  W. 
572.. 

[3]  The  statute  was  not  intended  to  pro- 
hibit the  prosecutor  from  arguing  that  the 
jury  should  return  a  verdict  In  accordance 
with  the  testimony  of  the  state  because  it 
was  uncontradicted.  If  the  contention  of 
the  appellant  were  sustained,  such  argument, 
which  Is  perfectly  legitimate,  would  be  cut 
off.  Frazler  v.  State,  135  Ind.  38,  34  N.  E. 
817;  Wllkerson  v.  State  (Tex.  Cr.  App.)  57 
S.  W.  956,  961. 

{4]  In  the  absence  of  explanation,  reason- 
able statements  of  unlmpeached  witnesses 
are  presumed  to  be  true  when  uncontradicted. 
People  V.  McGrath,  5  Utah,  525,  17  Pac.  116. 

[S]  The  bare  allusion  to  the  failure  of  de- 
fendant to  testify  has  been  held  by  the  Texas 
Court  of  Criminal  Appeals  as  not  sufficient 
error  upon  which  to  reverse  the  case.  See 
Green  v.  State,  31  S.  W.  386;  Parker  v.  State, 
39  Tex.  Cr.  R.  262,  45  S.  W.  812;  Mathews 
V.  State,  41  Tex.  Cr.  R.  98,  51  S.  W.  915; 
Bruce  v.  State,  53  S.  W.  867;  Wllkerson  v. 
State,  57  S.  W.  965.  The  most  that  can  be 
said  In  favor  of  the  appellant  concerning 
these  statements  of  the  county  attorney  is 
that  he  merely  alluded  to  the  fact  that  the 
defendant  had  neglected  to  testify  In  his  own 
behalf,  and  we  think.  If  the  statements  were 
so  made  and  so  considered,  they  are  not  suf- 
ficient to  work  prejudice  to  appellant  and 
cause  a  reversal  of  the  judgment 

Appellant  complains  that  a  fatal  variance 
between  the  information  and  the  proof  exists 
in  the  particular  that  the  Information  charg- 
es that  the  prosecuting  witness,  Valera  Mills, 
was  not  the  wife  of  the  defendant,  and  no 
direct  proof  of  that  fact  was  offered.  The 
assignment  Is  no  doubt  intended  to  reach  the 
question  of  a  failure  of  evidence  to  supiiort 
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a  material  allegation  of  the  Informatlou,  and 
not  a  question  of  variance  of  proof.  We  will 
treat  it  as  a  proper  assignment  presenting 
the  question  of  a  failure  of  evidence  to  sup- 
port the  material  allegation. 

[6,  7]  We  held  in  Lenord  ▼.  State,  137  Paa 
412  (decided  December  30,  1813),  that  the  In- 
formation must  charge  that  the  prosecutrix 
was  not  the  wife  of  the  accused  at  the  date 
of  the  alleged  offense,  and  that  such  allega- 
tion must  be  supported  by  proof  to  the  satis- 
faction of  the  jury  beyond  a  reasonable  doubt 
before  a  conviction  can  be  sustained.  We 
also  held  In  the  same  case  that,  upon  a  trial 
for  rape  alleged  to  have  been  committed 
upon  a  female  under  the  age  of  17  years,  the 
fact  that  the  prosecutrix  at  the  date  of  the 
alleged  ofTense  was  not  the  wife  of  the  ac- 
cused may  be  established  by  circumstantial 
evidence,  as  any  other  material  fact  In  the 
case  may  be  established.  We  adhere  to  these 
rulings. 

[I]  The  question  here  is  whether  there  Is 
substantial  evidence  In  this  record  from 
which  the  Jury  was  justified  in  drawing  the 
inference  that  Valera  Mills  was  not  the  wife 
of  the  accused  on  May  16,  1B13,  the  date  of 
the  alleged  offense.  To  correctly  answer  this 
question  it  becomes  necessary  to  review  the 
testimony  bearing  upon  that  question.  The 
evidence,  fairly  considered,  establishes  the 
fbcts:  That  on  May  16,  1813,  Valera  Mills 
and  Grace  Wilkinson  were  together  at  a  little 
candy  store  on  one  of  the  streets  of  Phoenix. 
That  there  the  accused  joined  them  and  en- 
tered into  a  conversation  with  them.  He 
treated  them  to  refreshments,  and  thereafter 
the  three  started  for  a  pleasure  trip  to  Blast 
Lake  Park.  On  reaching  the  place  where 
they  expected  to  board  a  car,  they  met  Mr. 
Canning,  the  probation  officer.  The  girls 
knew  him.  Grace  Wilkinson  had  recently  es- 
caped from  the  Crittendon  Home  for  fallen 
women,  and  Valera  Mills  admitted  she  bad 
been  an  Inmate  of  that  home  at  one  time  for 
a  period  of  three  days,  put  there  by  the  pro- 
bation officer,  Mr.  Canning.  When  they  saw 
the  probation  officer,  they  abandoned  their 
trip  to  the  park,  and  through  the  fear  of  the 
probation  officer  they  left  the  car  line  and 
went  onto  less  prominent  streets  and  to  the 
room  of  the  accused  with  the  accused.  When 
they  reached  the  room,  they  found  there  an- 
other man.  Bob  Berry,  who  was  a  friend  'to 
the  accused  and  Uved  at  the  same  house. 
The  accused  absented  himself  from  the  room 
and  returned  with  beer  and  sandwiches.  Aft- 
er disposing  of  the  lunch  thus  provided,  the 
accused  and  prosecutrix  retired  to  an  adjoin- 
ing room,  when  the  alleged  criminal  act  was 
accomplished.  During  the  ttme  the  accused 
and  the  prosecutrix  were  In  the  separate 
room,  the  door  was  closed  between  that  room 
and  the  other  room,  where  Grace  Wilkinson 
and  Bob  Berry  were  left  and  where  they  re- 
mained. While  the  girls  were  at  the  house, 
a  son  of  the  owner  of  the  house,  at  the  re- 
quest of  the  owner,  his  mother,  requested 


the  accused  to  get  the  girls  out  of  the  house, 
and  the  accused  promised  to,  and  did  later 
in  the  evening,  get  them  out  as  requested. 
The  witness  never  saw  the  girls  at  the  house 
but  the  one  time.  When  the  girls  left  the 
house,  they  were  conducted  by  the  accused 
to  another  room  which  he  provided  for  them. 
When  the  girls  reached  the  latter  room  they 
undressed  and  went  to  bed.  Later  the  ac- 
cused arrived,  and  he  also  undressed  and  re- 
tired to  the  same  bed.  The  two  girls  and 
the  accused  occupied  the  same  bed  the  re- 
mainder of  that  night 

Upon  the  cross-examination  of  the  prose- 
cutrix by  the  defendant  she  was  repeatedly 
addressed  as  "Miss  Mills," ,  and,  upon  the 
cross-examination  of  Grace  Wilkinson,  Valera 
Mills  was  referred  to  by  counsel  as  "Miss 
Mills."  The  prosecutrix  stated  in  answer  to 
what  she  was  doing  in  the  Crittendon  Home 
that  Mr.  Canning,  the  probation  officer,  put 
her  there,  and  that  she  stayed  there  three 
days.  She  had  previously  admitted  that  she 
had  avoided  Mr.  Canning  while  in  the  com- 
pany of  the  accused.  She  admitted  that  she 
had  seen  Mr.  Canning  three  times  since  the 
acts  up  to  the  date  of  the  trial,  but  denied 
that  she  had  discussed  the  case  with  him,  and 
denied  that  he  had  asked  her  about  the  facts 
of  the  CEise;  but  when  pressed  on  cross-ex- 
amination she  admitted  that  Mr.  Canning  had 
said  nothing,  "only  he  said  I  was  going  to  the 
reform  school."  The  witness  admitted  that 
she  had  first  told  Mr.  Adams  about  what  took 
place  between  herself  and  Cutler,  the  ac- 
cused, on  the  day  before  the  preliminary  ex- 
amination, and  at  the  time  she  told  him  two 
or  three  other  people-  were  in  the  room.  Can 
these  facts  be  true,  and  yet  the  fact  remain 
that  Valera  MUls  was  on  May  16,  1913,  the 
wife  of  the  accused?  Are  the  facts  that  a 
'girl  under  17  years  of  age,  residing  with  her 
mother  for  the  past  four  years,  continuously, 
except  for  three  days  while  she  was  confined 
at  the  home  for  fallen  women,  having  been 
placed  there  by  the  probation  officer,  and 
abandoned  a  pleasure  trip  to  a  park  in  the 
evening  in  the  company  of  the  man  and  a  girl 
friend,  but  instead  of  going  to  the  park  she 
went  to  the  man's  room;  that  she  had  never 
been  to  that  room  before  nor  since;  that 
while  there  the  man  had  been  requested  to  . 
and  did  take  her  and  her  girl  companion 
away  from  the  house  in  which  he  had  a 
room,  for  the  reason  their  presence  was  objec- 
tionable, to  another  room  in  another  part  of 
the  dty,  and  there  the  man  occupied  the  same 
bed  with  this  girl  and  her  girl  companion  the 
remainder  of  the  night;  that  because  of  her 
associations  with  this  man  the  probation 
officer  had  informed  the  girl  that  she  would 
be  placed  in  the  reform  school;  and  that  she 
had  told  Mr.  Adams,  in  the  presence  of  two  or  . 
three  other  men,  about  what  took  place  be- 
tween herself  and  the  man  at  his  room  on 
the  16th  day  of  May — we  repeat,  can  these 
circumstances  be  true  and  yet  this  girl  at  the 
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same  time  be  the  wife  of  the  man  In  ques- 
tion? We  think  not  These  circumatances 
are  inconsistent  with  the  existence  of  the 
fact  that  the  prosecutrix  was  the  wife  of  the 
accused,  The  case  was  tried  by  the  counsel 
and  the  court  upon  the  theory  that  the  prose- 
cutrix was  not  the  wife  of  the  accused.  The 
accused  accepted  that  theory  until  the  state 
rested  its  case  In  chief,  as  Is  evidenced  by  the 
searching  cross-examination  of  the  state's 
principal  witnesses. 

The  prosecutrix  was  addressed,  while  un- 
der cross-examination  by  the  counsel  for  the 
accused,  as  "Miss  Mills."  She  was  asked 
questions  for  the  purpose  of  discrediting  the 
witness  by  showing  that  she  had  been  an 
inmate  of  a  home  or  institution  for  fallen 
women;  she  was  grilled  upon  the  furnace  of 
cross-examination  to  bring  forth  her  ad- 
mission that  she  had  reported  to  the  law 
officers  the  acts  charged,  and  liad  been  drilled 
by  some  one  as  to  her  statements  at  the  trial. 
In  the  course  of  the  examination  of  other 
witnesses  the  prosecutrix  was  repeatedly  re- 
ferred to  by  counsel  for  accused  as  "Miss 
Mills."  No  question  was  raised  by  any  of  the 
actors  in  the  trial,  during  the  whole  course 
of  the  trial,  that  the  facts  and  circumstances 
produced  in  evidence  were  produced  upon  any 
different  theory  tt^an  the  theory  that  the 
prosecutrix  was  not  the  wife  of  accused.  The 
allegation  In  the  information  that  the  prose- 
cutrix was  not  the  wife  of  the  accused  was 
of  equal  Importance  with  the  allegation  that 
the  girl  was,  at  the  time  of  the  commission 
of  the  criminal  act,  under  the  age  of  17  years, 
and  with  the  allegation  that  the  act  com- 
plained of  was  committed  in  Maricopa  coun- 
ty, Ariz.,  and  with  the  allegation  that  the  act 
was  accomplished.  The  fact  that  the  girl 
was  under  17  years  of  age  was  testified  to  by 
the  mother  of  the  girl,  and  was  not  disputed 
by  other  evidence  nor  by  cross-examination. 
No  dispute  arose  over  the  question  of  venue. 
No  questions  were  asked  any  of  the  witnesses 
upon  cross-examination  seeking  to  discredit 
the  testimony  of  the  witnesses  that  the  act 
alleged  as  criminal  was  accomplished  at  the 
rooms  of  the  accused,  other  than  bringing  out 
the  facts  that  the  prosecutrix  and  her  friend, 
Grace  Wilkinson,  had  been  inmates  of  the 
Cnttendun  Home  for  fallen  women,  and  they 
were  under  the  surveillance  of  the  probation 
officer;  and  that  their  testimony  was  in  some 
measure  colored  by  reason  of  reports  to  the 
officers  and  conversations  with  them  or  with 
some  one  for  the  purpose  of  showing  motive 
for  the  prosecution. 


Not  one  incident  of  the  trial  appears  in  the 
record  that  hints  at  any  different  or  other 
theory  of  the  case  than  was  adopted  by  the 
prosecution  and  the  court  It  is  absurd  to 
say  that  a  Jury  should  be  expected  to  adopt 
any  other  theory  of  the  case  than  adopted  by 
the  state,  the  accused,  and  the  court  The 
fact  that  the  prosecutrix  was  not  the  wife 
of  the  accused  never  became  a  disputed  fact 
in  the  course  of  the  trial.  The  circumstances 
surrounding  the  commission  of  the  act  could 
not  be  reconciled  with  the  act  upon  any  other 
reasonable  hypothesis  than  that  of  the  guilt 
of  the  defendant;  that  is,  than  the  fact  that 
the  girl  was  under  17  years  of  age,  that  the 
accused  had  sexual  intercourse  with  her  at 
his  room  at  Phoenix,  in  Maricopa  county, 
Ariz.,  and  that  she  was  not  his  wife  at  the 
time  of  the  commission  of  the  act  The  Jury 
were  justified  in  finding  the  existence  of 
these  facts  from  the  nncontroverted  evidence 
before  them.  When  the  state  rested,  the  de- 
fense offered  no  evidence.  He  relied  for  an 
acquittal  upon  the  failure  of  the  state's  evi- 
dence to  convince  the  Jury  of  his  guilt  which 
was  his  right ;  or  he  had  no  evidence  to  offer 
contradicting  the  state's  evidence.  The  prose- 
cution had  within  its  power  to  ask  the  direct 
question  whether  the  prosecutrix  was  the 
wife  of  the  accused,  bat  did  not  do  so.  We 
do  not  approve  of  the  careless  manner  of  in- 
troducing evidence  tending  to  establish  es- 
sential facts  as  this  record  exhibits  was  fol- 
lowed in  tills  case.  We  do  not  attribute  our 
cause  for  criticism  to  intentional  or  willful 
carelessness,  but  to  the  zeal  of  the  law  of- 
ficers and  thdr  desire  to  expedite  the  busi- 
ness of  a  crowded  court  docket  resulting  in 
taking  for  granted  well-known  local  condi- 
tions and  facts.  More  care  to  detail  would 
avoid  such  questions  arising  as  are  presented  ' 
in  this  case. 

If  the  evidence  in  this  record  was  such  as 
to  leave  any  doubt  of  the  guilt  of  the  accused 
in  our  minds  upon  a  consideration  of  the 
whole  evidence  of  the  case,  we  would  not  hes- 
itate to  set  aside  the  conviction.  We  do  not 
hesitate,  upon  the  other  hand,  to  hold  upon  a 
full  consideration  of  the  entire  evidence  that 
substantial  Justice  has  been  done. 

No  reversible  error  appears  in  the  record. 
The  Judgment  is  affirmed 

FRANKIilN,  C  J.,  concurs. 

ROSS,  J.  I  concur  In  the  conclusions 
reached  in  tlds  case. 
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HAOEMAN  T.  VANDBBDOE& 

(SupreoM  Court  of  Arlaona.     Feb.  19,  1914.) 

1.  TBIAL    (I   91*)— RzCBPnOR    OT    BVIDBHOS— 

MonoM  TO  Stbikk. 

In  a  civil  action  for  (10,000  wliere  the 
pleadings  made  defendant's  financial  condition 
an  issue,  testimony  of  plaintiff,  who  was  unac- 
qnainted  with  real  estate  valnes  and  had  no  cer- 
tain knowledse  of  the  value  of  defendant's 
property,  that  it  was  worth  between  $200,000 
and  $300,000,  let  in  withoot  objection,  was 
properly  allowed  to  stand  fOr  what  it  was  worth. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
!>«.  li  242-244,  263  ;  DecTDlg.  |  91.*] 

2.  Appbal  Ain>  Bbbob  (I  1047*)— Harmt.mw 
Ebbob— ADiaaaiON  or  Etidenob. 

In  such  case,  especially  in  view  of  the 
fact  that  defendant  ottered  nothing  in  rebuttal, 
error,  if  any,  in  allowing  such  evidence  to  stand 
was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4132,  4133,  414&-4162; 
Dec.  Dig.  I  1047.*] 

8.  HTT8BARD  AND  Wm  (|  102*)— Husband'b 

Liabiutt  roB  Witk'b  tobtb— Common  Law. 

At  common  law  the  husband  is  liable  for 

the  torts  of  his  wife  committed  during  coverture. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {{  378-880;  Dec.  Dig.  M02.*] 

4.  CoifMON  Law  (§  12*) — Adoption. 

The  term  "common  law,"  as  employed  in 
Laws  1S07,  c.  10,  {  8,  adopting  the  common  law 
so  far  as  adapted  to  the  conditions  of  the  state 
and  not  repugnant  to  its  laws,  means  the  com- 
mon law  of  England  with  its  general  principles, 
brought  by  the  colonists  and  claimed  as  their 
birthright  in  so  far  as  applicable  to  their  con- 
dition. 

[Ed.  Note.— For  other  cases,  see  Common  Law, 
Cent  Dig.  |  10;   Dec  Dig.  ;  12.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1326-1380;  toL  8,  p.  7807.] 

6.  Common  Law  (t  14*)— Operation— Cbbbat 
Rations  Cessat  Lex. 

When  the  reasons  for  a  common-law  rule 
have  ceased,  the  rule  itself  ceases;  such  prin- 
ciple presupposing  that  another  rule  was  in 
force  and  was  the  common  law  at  one  time,  but 
that  conditions  have  been  changed  by  Legisla- 
ture, custom,  or  other  causes. 

[Ed.  Note.— For  other  cases,  see  Common  Law, 
Cent  Dig.  |  8;   Dec  Dig.  {  14.*] 

e.  Husband  and  Wm  (1217*)  —  Action 
AoAiNST  Husband  and  WIr]^— Dsivnbbs. 
Under  Civ.  Code  1901,  par.  1302,  requiring 
the  husband  to  be  joined  in  a  suit  against  his 
wife,  and  paragraph  1303  providing  that  where 
both  are  sued,  the  wife  may  defend  for  her  own 
right,  when  husband  and  wife  are  sued  to- 
gether, the  husband  also  may  separately  defend 
for  his  own  right  and  when  they  are  sued  to- 

f ether,  and  their  rights  conflict  each  may  de- 
end   as   other  defendants   might   defend    their 
separate  rights. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i§  798,  799,  975 ;  Dec  Dig.  t 
217.*] 

7.  Husband  and  Wife  (j  102*>— Husband's 
Liability  fob  Wife's  'Tobts— Abbogations 
BY  Married  Women. 

The  husband's  common-law  liability  for  the 
torts  of  bis  wife  is  abrogated  as  to  torts  con- 
nected with  her  separate  property  by  the  mar- 
ried women  statutes,-  which  in  general  confer 
upon  her  the  ownership  and  management  of  her 
own  property  free  from  the  control  of  her  bus- 


Vi 


band,   though   without   expressly   touching  his 

liability  for  her  torts. 

Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  {|  378r380;  Dec.  Dig.  |  102.*] 

8.  Judgment  (|   287*)— Pabties  —  "Pbopeb 
Cask." 

Under  Civ.  Code  1901,  par.  1429,  providing 
that  judgments  may  in  a  proper  case  be  given 
for  or  against  one  or  more  of  several  plaintiffs, 
or  against  or  for  one  or  more  of  several  de- 
fendants or  interveners,  the  term  "proper  case" 
refers  to  such  a  case  made  by  the  evidence  as 
will  not  support  a  joint  liability,  as  alleged, 
but  will  support  a  liability  and  judgment  against 
some  of  the  defendants,  in  which  event  there  is 
a  proper  case  where  a  judgment  may  be  given 
against  one  defendant  and  in  favor  of  another 
defendant,  notwithstanding  that  they  have  been 
properly  joined  as  defendants  in  an  action. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  If  415,  418-421,  429;  Dec  Dig.  | 
237.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  p.  6689.] 

9.  Husband  and  Wns  (t  102*)  —  Tobts  op 
Wife— Liability   of  Husband. 

Aric  Const  is  silent  as  to  the  husband's 
common-law  liability  for  the  torts  of  his  wife. 
Laws  1907,  c.  10,  i  8,  adopts  the  common  law 
so  far  as  consistent  with,  and  adapted  to,  the 
conditions  of  the  state  and  the  necessities  of  the 
people,  and  not  repugnant  to  the  laws  of  the 
state  or  the  United  States.  Civ.  Code  1901  pro- 
vides by  paragraph  1302  that  when  a  married 
woman  is  a  party,  her  husband  shall  be  joined 
with  her,  except  when  the  action  concerns  her 
separate  property  or  is  between  herself  and  her 
husband,  and  that  where  the  wife  is  sued  with 
her  husband,  she  may  defend  in  her  own  right 
Paragraphs  3102,  3103,  malces  certain  property 
the  wife  s  separate  property.  Paragraph  3105 
provides  that  if  she  is  18  or  upward,  she  has 
exclusive  control  of  her  separate  property,  free 
from  liability  for  her  husband's  debts.  Para- 
graphs 1304,  8109,  provide  that  daring  coverture 
the  husband  has  the  sole  right  of  disposal  and 
control  over  conmiunity  property,  with  the  right 
of  the  wife  to  contract  debts  for  berself  and 
children  upon  his  credit  Paragraph  1429  pro- 
vides that  judgments  may  in  a  proper  case  be 
given  for  or  against  one  or  more  of  several  de- 
fendants or  plaintiffs,  and  by  paragraph  3106 
married  women  of  18  years  and  upward  have 
the  same  legal  rights  of  men  of  21  and  subjects 
them  to  the  same  legal  liabilities  of  men  of  siich 
age,  with  the  right  to  vote,  etc  Held,  in  view 
of  such  provisions,  that  the  husband's  common- 
law  liability  for  the  voluntary  torts  of  bis  wife 
does  not  exist  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  SI  378-380;   Dec.  Dig.  1 102.*] 

10.  Husband  and  Wife  (i  221*)  —  Action 
AGAINST  Wife— Joindeb  of  Husband. 

Under  Civ.  Code  1901,  par.  1302,  requiring 
that  when  a  married  woman  -  is  a  party,  her 
husband  shall  be  joined  with  her,  except  when 
the  action  concerns  her  separate  property,  or  is 
between  herself  and  her  husband,  the  husband 
is  not  relieved  from  the  burden  of  becoming  a 
party  defendant,  in  an  action  for  the  wife's  as- 
sault during  his  absence,  although  be  has  no 
common-law  liability   therefor, 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  707,  802-806,  968,  973, 
976%  ;   Dec.  Dig.  f  221.*] 

11.  Assault  and  Battebt  ({  40*)— Excessive 
Damages. 

In  an  action  for  assauit  and  battery  to  re- 
cover $10,000  exemplary  damages  and  75,000  as 
special  damaRes,  in  which  the  wealth  of  the 
female  defendant  was  made  an  issue,  and  there 
was  evidence  that  her  property  was  valued  at 
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between  $200,000  and  $300,000,  and  where  she 
appeared  in  court  fashionably  attired,  in  con- 
trast with  plaintiff,  a  general  yerdict  of  $6,500 
held  not  to  indicate  passion  or  prejudice,  justify- 
ing a  setting  aside  of  the  verdict  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  66 ;   Dec  Dig.  |  40.*] 

Error  from  Superior  Court,  Maricopa 
County;   J.  C.  Phillips,  Judge. 

Actios  by  Helen  Vanderdoes  against  Lan- 
rabel  Hageman,  In  virhlcb  George  Hagenian, 
her  husband,  was  made  a  party  defendant 
Plaintiff  nonsuited  as  to  George  Hageman, 
and  Judgment  for  plalntlft  against  the  other 
defendant,  and  she  brings  error.     AfSrmed. 

The  defendant  In  error  commenced  this 
action  against  the  plaintiff  in  error  to  re- 
cover damages  alleged  to  have  resulted  from 
a  malicious  assault  made  upon  plaintiff  by 
the  defendant  Laurabel  Hageman  on  the  12th 
day  of  June,  1912.  The  plaintiff  demands 
exemplary  damages  in  the  sum  of  $10,000 
and  special  damages  In  the  sum  of  $6,000. 
The  right  to  recover  general  damages  is  bas- 
ed upon  the  malldous  assault  and  battery, 
and  mental  anguish,  suffering,  shame,  and 
dishonor,  and  the  right  to  recover  special 
damages  is  based  upon  the  loss  of  employ- 
ment arising  from  the  notoriousness  of  such 
assault 

Upon  the  motion  of  the  defendant,  it  ap- 
pearing that  defendant  Is  a  married  woman, 
the  wife  of  George  Hageman,  the  court 
ordered  that  George  Hageman  be  brought  in 
as  codefendant;  and  In  pursuance  to  such 
order  plaintiff  filed  a  second  amended  com- 
plaint alleging:  "That  the  defendants  are 
husband  and  wife  and  the  defendant  George 
Hageman  has  been  made  a  party  to  the  ac- 
tion for  that  reason,  by  an  order  of  court 
entered  in  said  cause.     •     ♦     ♦" 

The  defendants  made  separate  answera 
The  defendant  Laurabel  Hageman  denied 
that  she,  without  provocation  or  in  an  un- 
lawful, violent,  gross,  or  outrageous  manner, 
or  with  malice,  made  the  assault  on  plaintiff 
in  the  presence  of  other  persons,  or  at  all, 
and  denied  that  any  act  on  her  part  or  any 
language  used  by  her  has  caused  plaintiff 
great  mental  anguish,  suffering,  shame,  or 
dishonor,  to  plaintiff's  damage  in  any  sum, 
or  at  all,  denied  that  plaintiff's  loss  of  em- 
ployment resulted  from  any  act  of  defendant, 
and  denied  that  plaintiff  has  suffered  any 
damages  in  that  respect,  and  denied  that  de- 
fendant is  a  woman  of  great  wealth,  or  of 
any  wealth  at  alL 

As  an  affirmative  defense,  this  defendant 
alleges  that  her  husband,  the  defendant 
George  Hageman,  was  the  controlling  stock- 
holder of  the  George  Hageman  Company,  a 
corporation,  and  as  such  was  and  is  in  the 
sole  control  and  management  of  the  corpora- 
tion's business  affairs;  that  her  husband 
employed  the  plaintiff  as  a  clerk  in  the  busi- 
ness office  of  the  corporation  for  about  three 
years  and  until  June  12,  1912 ;    that  defend- 


ant's husband  and  plaintiff  became  infatuat- 
ed and  unduly  familiar  with  each  other, 
which  relation  between  said  parties  caused 
fi-iction  between  the  defendants,  husband  and 
wife,  and  caused  this  defendant's  husband 
to  neglect  and  llltreat  this  defendant;  that 
this  defendant  by  telephone  informed  plaintiff 
of  this  defendant's  unhappiness  caused  by  the 
infatuation  and  familiarity  existing  between 
plaintiff  and  defendant's  said  husband,  and 
requested  plaintiff  to  leave  the  employ  of  lier 
(defendant's)  said  husband,  but  that  plaintiff 
refused  so  to  do;  and  that  defendant  on 
the  12th  day  of  June,  1912,  went  to  the  office, 
where  plaintiff  was  employed,  for  the  purpose 
of  personally  informing  the  plaintiff  of  de- 
fendant's said  unhappiness  caused  by  defend- 
ant's husbanS's  neglect  and  ill  treatment  by 
reason  of  plaintiff  remaining  in  the  employ 
of,  and  associating  with,  defendant's  hus- 
band, and  to  persuade  plaintiff  to  leave  her 
salh  employment  and  sever  her  association 
with  said  husband.  Arriving  at  said  office 
on  said  date,  defendant  did  then  and  there 
in  a  quiet  and  kind  manner  inform  the 
plaintiff  of  her  unhappiness  occasioned  by 
plaintiff  remaining  in  the  employ  of  defend- 
ant's husband  and  plaintiff's  association  with 
such  husband,  but  plaintiff  refused'  to  leave 
such  employment,  and  refused  to  sever  her 
associations  with  defendant's  husband. 
"Whereupon  defendant  requested  plaintiff  to 
leave  the  office  and  at  the  same  time  gently 
took  hold  of  plaintiff's  arm  to  lead  her 
from  the  said  office,  *  •  •  and  that  there- 
upon plaintiff  violently  and  angrily  struck 
and  hit  defendant,  *  •  •  and  defendant. 
In  order  to  prevent  injury  to  her  from  the 
assault  thus  made  upon  her  by  plaintiff, 
put  her  hands  on  plaintiff  and  pushed  her 
away  from  defendant,  with  no  uimecessary 
force  or  violence,  which  is  the  same  act  com- 
plained of  by  plaintiff  in  her  said  complaint" 
Defendant  further  alleges  that  on  the  date 
of  the  said  transaction  a  divorce  action  was 
pending  between  these  defendants,  brought 
by  the  husband  defendant,  which  upon  trial 
thereafter  was  dismissed. 

Then,  as  an  additional  grounds  of  defense, 
plaintiff  in  error  sets  forth  a  conspiracy  en- 
tered Into  between  plaintiff  and  the  husband 
defendant  against  the  wife,  whereby  said 
plaintiff  and  husband  defendant  "conspired 
and  combined  together  to  compel  this  de- 
fendant (plaintiff  in  error)  to  consent  and 
accede  to  a  divorce  being  obtained  against 
her  by  her  said  husband  by  instituting  and 
prosecuting  vexatious,  harassing,  and  expen- 
sive litigation  against  her,  in  order  that  her 
said  husband  could  marry  the  plaintiff  here- 
in; and  that  in  pursuance  of  said  conspiracy 
and  combination  the  plaintiff  brought  this 
action  against  this  defendant,  and  that  about 
tlie  same  time  the  defendant's  said  husband 
*  *  *  "  caused  other  actions  to  be  brought 
against  this  defendant     That  "this  action 
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of  plaintiff  against  this  defendant  Is  being 
prosecuted  by  tlie  plaintiff  against  iier  wit^ 
the  assistance,  advice,  and  connivance  of  ber 
said  husband  in  pursuance  of  said  conspira- 
cy, and  that  this  action  of  plaintiff  is  not 
t>elng  prosecuted  in  good  faith,  and  is  sham. 
And  in  further  pursuance  of  said  conspiracy 
and  combination,  as  aforesaid,  defendant's 
husband  has  caused  other  suits  and  litigation 
to  be  commenced  against  this  defendant" 
A  denial  of  all  allegations  of  the  complaint 
other  than  admitted  Is  added. 

In  his  separate  answer,  Oeorge  Hageman 
avers  that  on  the  12th  day  of  June,  1012, 
and  for  a  long  time  prior  thereto,  these  de- 
fendants were  living  separate  and  apart  and 
were  not  maintaining  marital  relations;  that, 
at  the  time  when  the  alleged  dlfSculty  oc- 
curred between  plaintiff  and  his  codefendant, 
be  was  not  present;  neither  did  he  aid,  en- 
courage, or  participate  therein,  nor  have 
toowledge  thereof.  He  denied  damages,  de- 
nied the  authority  of  his  wife  to  discharge 
plaintiff  from  the  employ,  and  denied  that 
she  was  forced  to  leave  the  employ,  and  de- 
nied that  she  suffered  damage  thereby.  The 
defendants  were  represented  by  separate 
counsel,  and,  when  plaintiff  rested  Iter  case, 
George  Hageman's  counsel  moved  for  a  non- 
suit as  far  as  he  was  concerned  for  the  rea- 
son the  evidence  wholly  falls  to  connect  blm 
with  any  liability  for  the  acts  complained  of. 
Both  the  plaintiff  and  defendant  Laurabel 
Hageman  objected  to  the  granting  of  the  mo- 
tion. Tlie  court  said  In  ruling,  "I  will  g;rant 
the  motion."  The  plaintiff  in  error  moved 
that  the  action  against  her  be  dismissed  for 
the  reason  the  court  had  ruled  that  her  hus- 
band be  dismissed  from  the  action.  Her 
motion  was  denied,  and  an  exception  reserv- 
ed. When  the  evidence  was  dosed,  at  the  re- 
quest of  the  attorney  for  the  defendant 
George  Hageman,  the  court  charged  the  Jury 
to  find  at  all  events  for  the  defendant  George 
Hageman,  and  the  verdict  of  the  jury  so  finds 
as  instructed,  viz. :  "  •  •  •  And  under  the 
instructions  of  the  court,  we  find  for  the  de- 
fendant George  Hageman." 

Judgment  was  rendered  in  accordance  with 
the  verdict,  which  judgment  and  order  refus- 
ing a  new  trial  the  plaintiff  In  error  removes 
to  this  court  for  review,  alleging  error  com- 
mitted in  denying  a  motion  to  strilce  testimo- 
ny of  the  value  of  property.  It  appearing 
from  the  admissions  and  statements  of  the 
witness  that  such  witness  was  incompetent 
to  testify  as  to  such  valuation;  that  the 
court  erred  in  dismissing  the  action  as  to 
defendant  George  Hageman,  the  husband  of 
plaintiff  in  error,  against  the  objection  of  the 
plaintiff  in  error,  and  in  refusing  to  dismiss 
such  action  as  to  this  plaintiff  in  error ;  that 
the  court  erred  in  directing  a  verdict  for  de- 
fendant George  Hageman,  the  husband  of  the 
plaintiff  in  error,  and  at  the  same  time  sub- 
mitting tbe  issues  as  t)etween  plaintiff  in  er- 
ror and  the  defendant  In  error;  and  that  the 


court  erred  In  permitting  the  verdict  to  stand 
for  the  reason  the  same  was  grossly  exces- 
sive in  amount,  and  Induced  by  prejudice  and 
pas^on  on  the  part  of  the  jury. 

Alexander  &  Christy  and  Sloan,  Seabury  & 
Westervelt,  all  of  Phoenix,  for  plaintiff  in 
error.  Bamett  B.  Marks,  of  Phcenix,  for  de- 
fendant in  error. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  [1]  The  plaintiff  testified  that  the 
defendant  Laurabel  Hageman  owned  a  large 
amount  of  property,  giving  a  general  descrip- 
tion of  the  real  estate,  thus :  "She  owns  the 
ground  where  her  home  is  on,  ten  acres  near 
the  Indian  school;  she  owns  some  land  in  the 
Lincoln  addition;  she  owns  nearly  the  whole 
block  where  Mr.  Hageman  has  his  shpp;  she 
owns  a  house  on  First  avenue  and  Van  Bu- 
ren;  a  $2,000  automobile  is  something  too." 
Q.  Have  you  any  knowledge  of  the  value  of 
this  property  you  have  described?  A.  Yes, 
sir.  Q.  What  is  it?  A.  Between  $200,000  and 
$300,000.  Upon  cross-examination  the  wit- 
ness was  asked,  "What  did  you  say  about 
$200,000  or  $300,000?"  after  she  had  been 
asked  if  she  had  not  testified  that  the  block 
was  worth  that  sum,  and  had  denied  that 
she  had  so  testified,  to  which  question  she 
answered :  "That  I  thought  she  was  worth 
that  much  approximately.  Q.  Xou  don't 
know  it,  do  you?  A.  No,  I  don't  know  the 
fact  certainly."  She  admitted  that  she  did 
not  know  what  mortgages  were  on  the  prop- 
erty, that  she  was  not  in  the  real  estate  busi- 
ness, nor  was  she  acquainted  with  the  real 
estate  values  in  the  city.  Counsel  thereupon 
moved:  "Then  I  move  to  strike  out  all  the 
testimony  given  with  reference  to  the  $300,- 
000  she  testified  to  this  defendant  being 
worth."  The  court  stated  in  ruling  on  the 
motion :  "It  may  stand  for  what  it  is  worth." 
The  witness  upon  further  cross-examination 
stated  that  she  heard  the  defendant  state 
many  years  ago  that  the  ten  acres  upon 
which  her  house  is  situate  was  worth  $1,000 
per  acre.  She  knew  that  a  building  and  loan 
association  built  the  house  but  did  not  know 
how  much  of  a  mortgage  they  held  on  the 
property.  She  did  not  know  of  her  own  per- 
sonal knowledge  what  any  of  the  property 
was  worth.  What  she  knew  of  the  value 
of  the  property  was  what  people  had  told 
her. 

The  motion  made  upon  the  trial  to  strike 
the  testimony  of  plaintiff  relating  to  the  val- 
ue of  the  defendant's  property  was  confined 
to  "all  the  testimony  given  with  reference  to 
the  $300,000,"  The  assignment  of  error  is 
broader  than  the  motion  and  complains  that 
the  court  erred  in  denying  the  motion  "to 
strike  out  the  testimony  of  the  defendant  in 
error  •  •  •  piocing  a  valuation  upon  the 
property  of  plaintiff  in  error."  The  defend- 
ant's financial  condition  was  one  of  the  Issues 
in  the  case  made  by  the  pleadings,  and  the 
witness  gave  as  her  opinion  of  the  approxi- 
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mate  worth  of  defendant's  property  deacrlbed 
as  $200,000  or  $300,000.  She  had  not  quail- 
fled  to  give  expert  testimony  upon  that  sub- 
ject, but  she  had  made  the  statement  without 
objection,  and  until  the  motion  was  made  no 
objection  to  such  evidence  was  apparent,  and 
then  no  objection  was  raised  to  any  part  of 
such  testimony  other  than  relating  to  the 
$300,000,  and  that  was  permitted  to  stand 
for  what  it  was  worth.  When  no  objection 
was  made  to  the  testimony  relating  to  the 
$200,000  as  the  approximate  worth  of  defend- 
ant's property,  it  is  not  apparent  that  de- 
fendant's cause  was  prejudiced  by  the  order 
of  the  court  permitting  the  testimony  relat- 
ing to  defendant's  property  as  worth  $300,- 
000  to  stand  for  what  it  was  worth. 

[2]  Clearly  the  ruling,  If  error,  was  with- 
out prejudice  under  the  conditions  exhibited 
by  the  t«cord.  Especially  is  this  the  case 
where  the  defendant  tias  offered  no  evidence 
in  rebuttal,  as  appears  here. 

At  the  close  of  plaintiff's  .evidence  In  chief, 
counsel  for  defendant  Oeorge  Hageman  mov- 
ed for  a  nonsuit  as  to  such  defendant,  for  the 
reason  that  the  evidence  discloses  that  at 
the  time  of  the  assault  this  defendant  was 
not  present;  that  he  knew  nothing  of  the  as- 
sault; that  he  took  no  part  in  the  assault; 
that  his  wife  and  codefendant  was  over  the 
age  of  18  years ;  that  she  was  living  separate 
and  apart  from  thla  defendant ;  that  she  was 
possessed  of  a  separate  property.  Both  the 
codefendant  wife  and  the  plaintiff  objected 
upon  different  grounds.  The  court  granted 
the  motion.  Whereupon  the  codefendant  wife 
moved  for  a  directed  verdict  in  her  favor  for 
the  reason  her  husband  had  been  dismissed 
from  the  case,  and  because  the  case  cannot 
continue  in  the  absence  of  a  necessary  party, 
and  that  the  husband  is  a  necessary  party. 
This  motion  was  denied  and  the  case  pro- 
ceeded. Upon  these  rulings  error  is  predi- 
cated. Whether  the  husband  is  a  necessary 
party  largely  depends  upon  the  question 
whether  the  husband  is  liable  for  damages 
resulting  from  a  tortious  assault  made  by  his 
wife  in  his  absence,  and  without  his  knowl- 
edge and  consent. 

[3]  The  rule  at  common  law  is  that  the 
husband  Is  liable  for  the  torts  of  his  wife 
committed  during  coverture.  21  Cyc.  1360, 
and  note  71.  To  this  rule  of  the  common  law 
both  parties  agree.  Has  that  rule  been 
adopted  in  Arizona,  and  does  It  obtain  now? 
is  the  question  raised  for  our  consideration. 
The  common  law  so  far  only  as  It  Is  con- 
sistent with,  and  adapted  to,  the  natural  and 
physical  conditions  of  this  state,  and  the  ne- 
cessities of  the  people,  and  not  repugnant  to, 
or  Inconsistent  with,  the  Constitution  of  the 
United  States,  the  Constitution  and  laws  of 
tblB  state,  or  the  established  customs  of  the 
peoiAe  of  this  state,  is  adopted  and  directly 
made  the  rule  of  decision  in  all  courts  of  the 
state  by  section  8  of  chapter  10,  Laws  of 
Arizona  1907. 


[4]  In  defining  the  term  "common  law,"  as 
employed  in  a  like  worded  statute  of  Nevada, 
in  Beno  Smelting,  Milling  ft  Reduction  Works 
V.  Stevenson,  20  Nev.  2C0,  21  Pac.  317,  4  L. 
R.  A.  60,  19  Am.  St  Rep.  384,  the  court  says 
the  term  was  employed  in  the  same  sense  in 
which  it  is  generally  understood  in  this  coun- 
try, and  the  intention  of  the  tieglslature  was 
to  adopt  only  so  much  of  it  as  was  applicable 
to  our  conditions.  "The  common  law  of 
England  is  not  to  be  taken  in  all  respects  to 
be  that  of  America.  Our  ancestors  brought 
with  them  its  general  principles,  and  claimed 
it  as  their  birthright ;  but  they  brought  with 
them  and  adopted  only  that  portion  which 
was  applicable  to  their  situation."  Van  Ness 
V.  Pacard,  27  U.  8.  (2  Pet)  137,  7  L.  Ed.  374. 
"The  common  law,"  says  Chancellor  Kent 
"so  far  as  It  Is  applicable  to  our  situation 
and  government  bas  been  recognized  and 
adopted  as  an  entire  system  by  the  Constitu- 
tions of  Massachusetts,  New  York,  New  Jef- 
sey,  and  Maryland.  It  has  been  assumed  by 
the  courts  of  Justice,  or  declared  by  statute, 
with  the  like  modifications,  as  the  law  of  the 
land  in  every  state.  It  was  imported  by  our 
colonial  ancestors  as  far  as  It  was  applica- 
ble." 1  Kent  Comm.  473.  The  authorities 
agree  upon  the  meaning  of  the  adoption  of 
the  common  law  and  the  extent  to  which  It 
is  adopted  by  such  statutes,  and  citations  of 
authorities  would  be  superfinous.  Unless  the 
common-law  rule  of  liability  of  the  husband 
for  the  torts  of  his  wife  is  consistent  with  or 
adapted  to  the  neccessities  of  the  people  and 
not  repugnant  to,  or  inconsistent  with,  the 
Constitution  and  laws  of  this  Mate,  or  to  the 
established  customs  of  the  people  of  the  state, 
then  the  rule  was  never  adopted  as  the  rule 
of  dedslon  by  the  courts  of  the  state. 

[II  It  is  argued  that  a  cardinal  rule  of  the 
common  law  is  that  when  the  reasons  for  the 
rule  have  ceased,  the  rule  itself  ceases,  and 
vrlthout  doubt  such  is  the  common  law.  That 
is  only  another  way  to  express  the  elasticity 
of  that  great  system  of  laws.  That  rule  pre- 
supposes that  another  rule  was  In  force  and 
was  the  common  law  at  one  time,  but  those 
conditions  have  changed  by  legislation,  by 
established  custom,  or  from  other  causes,  so 
that  the  reasons  for  the  establlsbment  of  the 
given  rule  are  no  longer  in  existence,  and  as 
a   consequence  such  rule  no  longer  exists. 

[6-»]  We  will  pass  the  question  whether 
the  rule  of.  the  common-law  liability  of  the 
husband  for  the  torts  of  his  wife,  committed 
by  her  in  the  absence  of,  and  without  the 
knowledge  or  consent  of,  her  husband,  was 
adopted  as  a  law  of  this  state  with  the  com- 
mon-law system,  as  applicable  to  the  neces- 
sities of  the  people  of  the  territory  and  the 
state.  We  will  concede  for  the  purposes  of 
this  decision  that  the  hardy  pioneers,  early 
settlers  of  this  territory,  like  our  colonial  an- 
cestors, brought  vrtth  them  from  civilization 
to  this,  then  wild  and  dangerous  region,  the 
same  liabilities  and  burdens  they  (some  of 
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tbem,  at  least)  sapposed  they  were  leaving 
bebind.  We  bave  in  mind  no  established 
custom  of  whldb  we  are  Inclined  to  take  ]n- 
didal  notice  that  can  be  said  to  be  repugnant 
to,  or  inconsistent  with,  the  role  of  liability 
under  consideration.  Neither  is  It  clear  that 
the  necessities  of  the  people  of  the  state  re- 
quire the  abolition  of  snch  mle;  we  are 
therefore  concerned  with  the  Constitution 
and  laws  of  the  state  and  their  effect  upon 
this  common-law  mle  deemed  to  have  accom- 
panied the  early  settlers  as  their  habits, 
their  weapons  and  their  clothes  accompanied 
them. 

We  may  say  at  the  ontset  that  no  provi- 
sion of  the  state's  Constitution  expressly 
abolishes  this  mle  of  liability,  or  directly 
recognizes  its  existence  It  will  be  necessary 
to  examine  the  statutes  upon  the  subject 

Paragraph  1302,  Rev.  St  Ariz.  1001,  re- 
quires that  when  a  married  woman  is  a 
party,  her  husband  shall  be  Joined  with  her, 
except  when  the  action  concerns  her  separate 
property,  and  when  the  action  Is  between 
her  and  her  husband,  whereupon  she  may 
sue  or  be  sued  alone.  This  was  the  law 
since  the  organization  of  the  territory  of 
Arizona.  Comp.  Iawb  Ariz.  1864-71,  c.  48, 
i  7. 

All  propert7  owned  or  claimed  by  the  wife 
before  marriage,  and  that  acquired  by  gift 
devise,  or  decent  after  marriage,  and  the 
Increase,  rents,  issues  and  profits,  as  also 
the  earnings  and  accumulations  of  herself 
and  her  minor  children  In  her  custody  while 
she  has  or  may  have  lived  separate  and 
apart  from  her  husband,  is  made  her  sep- 
arate property.  Paragraphs  3102  and  3103, 
Rev.  St  Ariz.  1901. 

If  she  Is  of  the  age  of  18  years  or  up- 
ward, she  has  the  sole  and  exclusive  control 
of  her  separate  property,  and  Is  not  liable 
for  the  debts,  obligations,  or  engagements 
of  her  husband,  and  she  may  contract  sell, 
transfer,  mortgage,  convey,  devise,  or  be- 
queath her  property  in  the  same  manner  and 
with  like  effect  as  if  she  were  unmarried. 
Paragraph  3105,  Rev.  St  Ariz.  1901,  re-enact- 
ed from  section  3,  <i.  32,  Comp.  Laws  Ariz. 
1864-71. 

During  coverture  the  husband  has  the  sole 
right  of  disposal  of,  and  the  control  over, 
the  community  property  (paragraph  3104, 
Rev.  St  Ariz.  1901),  with  the  right  of  the 
wife  to  contract  debts  for  herself  and  chil- 
dren upon  the  credit  of  her  husband  In 
which  case  she  and  her  husband  must  be 
med  Jointly  (paragraph  3109,  Rev.  St.  Ariz., 
and  paragraph  1304^  Rev.  St  Ariz.  1901). 

The  wife  may  be  sued  alone  when  the 
action  concerns  her  separate  property,  and 
when  the  action  is  between  herself  and  her 
husband.  In  all  other  cases  her  husband 
must  be  Joined;  and  she  must  be  Joined  with 
her  husband  in  actions  to-  recover  debts  con- 
tracted by  the  wife  upon  the  credit  of  her 

188P.-e7 


husband  for  necessaries  for  herself  and  chil- 
dren. 

The  laws  relating  to  the  rights  of  mar- 
ried persons  first  enacted  In  Arizona  have 
beai  but  slightly  modified  since  the  organi- 
zation of  the  territory  to  the  present,  as  will 
appear  from  an  examination  of  Chapter  82, 
Comp.  Laws  1864-71,  includlilg  amendments 
thereto,  page  306,  and  chapter  48,  {{  7  and 
8,  concerning  proceedings  In  dvll  cases. 

The  disabilities  of  the  wife  resulting  from 
the  marriage  state,  as  known  to  the  com- 
mon law,  have  never  been  recognized  by  the 
lawmaking  power  of  Arizona  in  their  en- 
tirety, because,  doubtless,  that  power  has 
considered  that  all  of  the  common-law  dis- 
abilities of  married  women  are  not  applica- 
ble to  the  conditions  and  necessities  of  the 
people  of  Arizona.  Stich  disabilities  as  ever 
did  obtain  in  Arizona  largely  disappeared 
with  the  enactment  of  the  Compiled  Laws 
of  1864-71,  and  those  remaining  have  since 
been  abolished  with  the  lone  exception,  If 
that  be  an  exception,  indicated  In  paragraph 
1302,  Rev.  St  Ariz.  1901,  requiring  the  hus- 
band to  be  made  a  party  with  the  wife  when 
she  is  sued,  except  in  certain  cases  speci- 
fied. If  it  be  considered  that  such  is  a  dis- 
ability, such  disability  cannot  be  considered 
a  common-law  disability,  except  in  a  modi- 
fied form,  because  paragraph  1303  provides 
that,  where  the  wife  is  sued  with  her  hus- 
band, she  may  defend  for  her  own  right 
When  the  husband  and  wife  are  sued  to- 
gether, if  the  wife  may  defend  for  her  own 
right,  as  the  statute  provides,  which  un- 
doubtedly she  may,  the  husband  may  sep- 
arately defend  for  his  own  rights,  although 
sued  with  his  wife.  But  it  }a  clear,  where 
the  busbatad  and  wife  are  sued  together,  but 
their  rights  conflict,  each  may  defend  in  the 
same  maimer  as  any  other  defendants.  Join- 
ed as  parties,  would  defend  for  their  sep- 
arate rights. 

This  action  does  not  come  within  any  of 
the  exceptions  specified  In  paragraph  1302, 
Rev.  St  Ariz.  1901,  that  exempts  the  hus- 
band from  becoming  a  party  to  the  action  in 
which  the  wife  is  made  a  party;  therefore 
the  husband  was  a  proper  party  defendant 

The  plaintiff  in  error  contends  that  the 
court  erred  In  dismissing  the  defendant  hus- 
band from  the  case  when  the  plaintiff  clos- 
ed her  evidence  in  chief,  and  refused  to  dis- 
miss this  plaintiff  in  error,  bis  wife,  also. 
The  action  was  one  of  tort  against  several 
defendants,  and  before  plaintiff  is  entitled 
to  recover  she  must  show  a  Joint  tort  against 
the  defendants,  by  the  common-law  rule.  23 
Cyc.  811.  But  this  rale  has  been  changed 
by  statute.  Paragraph  1429,  Rev.  St  Axis. 
1901,  provides  that:  "Judgment  may  In  a 
proper  case  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  or  againat  or  for 
one  or  more  of  leveral  defendants  or  Inter- 
Teaers." 
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The  terms  "proper  case"  In  the  statute 
hare  reference  to  such  a  case  made  by  the 
eridence  as  will  not  support  a  joint  liability, 
as  alleged,  but  will  support  a  liability  and 
Judgment  against  some  of  the  defendants,  in 
which  event  we  have  a  proper  case  where  a 
judgment  may  be  given  against  one  defend- 
ant and  in  favor  of  another  defendant,  not^ 
withstanding  that  they  have  been  properly 
joined  as  defendants  in  an  action. 

If  the  evidence  is  sufficient  to  charge  the 
defendants  with  a  joint  UabUity  or  joint 
tort,  then  the  court  erred  in  dismissing  the 
action  as  to  one  of  the  joint  tort-feasors,  and 
this  is  the  real  ground  for  the  contention  of 
plain tUF  in  error.  It  is  not  claimed  by  de- 
fendant .In  error  that  defendant  George 
Hageman  in  any  manner  aided,  encouraged, 
participated  in,  consented  to,  or  was  present 
at  the  time  or  place,  or  had  any  previous 
knowledge  of  the  tortious  assault  The  only 
claim  made  is  that  George  Hageman  was  the 
husband  of  the  plaintiff  in  error,  and  as  such 
husband,  the  common-law  rule  of  his  liability 
for  the  voluntary  torts  of  his  wife  not  having 
been  abrogated,  the  fact  of  this  marital  re- 
lation having  been  admitted  Is  conclusive 
that  the  husband  and  wife  are  jointly  liable, 
add  that  the  plaintiff  must  recover,  If  at  all, 
against  both.  We  have  held  above  that  la 
this  class  of  actions  the  statute  requires  the 
husband  to  be  made  a  party  with  his  wife. 

If  the  common-law  rule  of  liability  ob- 
tains in  this  state,  there  is  great  force  in 
the  position  taken  by  plaintiff  in  error.  In 
order  to  arrive  at  a  clear  understanding  of 
this  question  and  to  reach  a  proi)er  conclu- 
sion, it  becomes  necessary  to  inquire:  First, 
if  the  common-law  rule  is  in  force  in  this 
state;  and,  second,  if  such  rule  is  not  in 
force,  what  bearing  the  statute  requiring  the 
husband  to  be  joined  with  his  wife  has  upon 
the  husband's  liability  to  the  judgment  to  be 
rendered  against  the  wife  in  such  a  case. 

The  question  whether  the  married  women's 
law — statutes  investing  the  wife  with  a  sep- 
arate property,  and  with  the  exclusive  con- 
trol and  enjoyment  of  the  same,  and  her 
right  to  sue  and  the  liability  to  be  sued  in 
her  own  name  and  without  the  jQlning  of  her 
husband  in  all  matters  concerning  her  sep- 
arate property,  and  such  statut'es  not  touch- 
ing the  subject  of  the  wife's  voluntary 
torts — ^has  the  effect  to  relieve  the  husband 
from  liability  for  such  torts  has  been  fre- 
quently before  the  courts.  The  weight  of 
authority  holds  that  the  common-law  liabili- 
ty of  the  husband  for  the  voluntary  torts  of 
the  wife  is  abrogated,  so  far  as  concerns 
torts  connected  with  her  separate  property, 
by  married  women's  statutes,  which,  in  gen- 
eral, confer  npon  the  wife  the  ownership  and 
management  of  her  own  property,  free  from 
the  control  of  her  husband,  without  express- 
ly touching  the  subject  of  liability  for  her 
torts.  We  dte  QuUty  v.  Battle,  185  N.  T. 
201,  32  N.  B.  47,  17  L.  B.  A.  621,  In  lllliBtTa- 
tlon. 


Upon  the  question  of  the  liability  of  the 
husband  for  the  voluntary  torts  of  the  wife 
which  do  not  concern  her  separate  property, 
the  authorities  are  in  some  conflict  In  the 
greater  number  of  states  the  courts  have 
held  the  married  women's  laws  have  not  bad 
the  effect  to  relieve  the  husband  from  his 
common-law  liability  for  such  torts  of  his 
wife.  Henley  v.  Wilson,  137  Cal.  273,  70  Pac. 
21,  68  L.  B.  A.  941',  92  Am.  St  Rep.  160,  and 
the  cases  cited  in  Ia  B.  A.  and  Am.  St.  Rep. 
are  sufficient  to  Dlustiate  the  view  taken  by 
such  courts.  Upon  the  otlier  side  of  the 
question,  Illinois,  in  Martin  v.  Robson,  65  111. 
129,  16  Am.  Rep.  578,  and  in  Hagebusb  v. 
Bagland,  78  111.  40,  holds  that  such  statutes 
do  relieve  the  husband  from  such  liability, 
when  such  laws  have  not  expressly  touched 
upon  the  subject  of  her  voluntary  torts,  but 
they  have  Invested  her  with  the  control  and 
management  of  her  separate  property  with- 
out the  husband's  interference.  The  IlUnois 
decisions  have  been  followed  in  Norris  v. 
CorkUl,  32  Kan.  409,  4  Pac.  862,  29  Am.  Bep. 
489,  Lane  v.  Bryant  100  Ky.  138,  37  S.  W. 
584,  36  L.  B.  A.  709,  Culmer  v.  Wilson,  13 
Utah,  129,  44  Pac.  833,  67  Am.  St  Rep.  713, 
and  in  Schuler  v.  Henry,  42  Colo.  367,  94  Pac. 
360,  14  L.  R.  A.  (N.  S.)  1009. 

In  Martin  v.  Robson,  supra,  the  leading 
case  upon  the  side  of  the  question  now  under 
consideration,  Mr.  Justice  Thornton,  speak- 
ing for  the  court,  in  the  course  of  an  able 
opinion,  said:  "The  intention  of  the  Legis- 
lature to  abrogate  the  common-law  rule,  to  a 
great  degrree,  that  the  husband  and  wUe  were 
one  person,  and  to  give  to  the  latter  the  right 
to  control  her  own  time,  to  manage  her  sep- 
arate property,  and  contract  with  reference 
to  it,  is  plainly  indicated  by  these  statutes. 
While  they  do  not  expressly  repeal  the  com- 
mon-law rule  that  the  husband  Is  liable  for 
the  torts  of  his  wife,  they  hare  made  such 
modification  of  his  rights  and  her  disabili- 
ties as  wholly  to  remove  the  reason  for  the 
liability.  •  •  •  A  liability  which  has  for 
Its  consideration  rights  conferred  should  no 
longer  exist  when  the  consideration  has  fail- 
ed. If  the  relations  of  husband  and  wife 
have  been  so  changed  as  to  deprive  him  oil 
all  right  to  her  property,  and  to  the  control  of 
her  person  and  her  time,  erery  principle  of 
right  would  be  rlolated,  to  hold  him  still  re> 
sponsible  for  her  conduct  If  she  is  emanci- 
pated, he  should  no  longer  be  enslaved. 
•  *  •  So  long  as  the  husband  was  enti- 
tled to  the  property  of  the  wife  and  to  her 
Industry,  so  long  as  he  had  power  to  direct 
and  control  her,  and  thus  prevent  her  from 
the  commission  of  torts,  there  was  some  rea- 
son for  his  liability.  The  reason  has  ceased. 
The  ancient  landmarks  are  gone.  The  max- 
ims and  authorities  and  adjudications  of  the 
past  have  faded  away.  The  foundations 
hitherto  deemed  so  essential  for  the  preser- 
vation of  the  nuptial  contract,  and  the  main- 
tenance of  the  marriage  relation,  are  crum- 
bling.   The  unity  of  husband  and  wife  has 
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been  severed.  Tliey  are  now  distinct  per- 
sona, and  may  hare  separate  legal  estates, 
contracts,  debts,  and  injuries.  ♦  •  •  His 
legal  supremacy  Is  gone,  and  the  scepter  has 
departed  from  him.  •  •  •  Her  brain  and 
hands  and  tongue  are  her  own."  And  says 
Judge  Freeman  In  his  note  to  Henley  t.  Wil- 
son, 92  Am.  St  Rep.  169:  "We  may  add  that 
she  alone  should  be  responsible  for  them." 
Further  commenting  upon  this  question  in  an 
able  note  to  Henley  v.  Wilson,  Judge  Free- 
man, after  referring  to  the  effect  of  statutes 
upon  the  question  (92  Am.  St  Rep.  on  page 
170),  has  this  to  say:  "Some  further  reason 
must  be  sought  than  the  diversity  of  the  stat- 
utes of  different  states.  We  certainly  should 
have  expected  a  different  conclusion  from 
the  California  court,  not  only  because  of  the 
extent  to  which  the  rights  of  married  women 
have  been  enlarged  under  the  laws  of  that 
state,  but  because  the  rule  laid  down  in  many 
of  the  older  cases  has  expressly  been  correct- 
ed by  statute." 

Judge  Cooley,  1  Torts  197  (ISth  Ed.),  says: 
"In  the  recent  changes  in  the  common  law 
effected  by  statute  In  the  several  states, 
whereby  married  women  have  been  given  an 
Independent  power  to  make  contracts  and  to 
control  property.  It  Is  not  very  clear  how  far 
the  law  of  torts  has  been  modified.  We 
should  probably  be  safe  in  saying  that,  so 
far  as  they  give  validity  to  a  married  wo- 
man's contracts,  they  put  her  on  the  same 
footing  with  other  persons,  and,  when  a  fail- 
ure to  perform  a  duty  under  a  contract  Is  in 
itself  a  tort.  It  may  doubtless  be  treated  as 
such  In  a  suit  against  a  married  woman, 
•  •  *  In  Ulinols  it  has  been  decided  that 
under  the  new  statutes  the  husband  is  not 
liable  for  a  slander  of  the  wife  in  which  he 
did  not  participate,  thongh  the  statutes  on 
the  subject,  which  were  supposed  to  have 
changed  the  common  law,  were  silent  as  re- 
gards her  torts,  and  only  purported  to  secure 
to  the  woman  her  property  and  earnings  and 
the  full  control  and  enjoyment  thereof.  This 
is,  perhaps,  a  sound  conclusion.  Certainly 
the  reasons  on  which  the  new  legislation 
proceeds  are  such  as  should  leave  the  wife 
to  respond  alone  for  her  torts,  for  they  aeh 
sume  that  she  is  fully  capable  of  controlling 
her  own  actions,  and  can  and  will  act  inde- 
pendently of  her  husband." 

The  states  in  which  the  like  women's  laws 
have  been  enacted,  and  the  courts  have  held 
such  laws  have  not  served  to  relieve  the 
husband  from  tb^  common-law  liability  for 
the  voluntary  torts  of  his  wife,  as  a  general 
■rale  such  courts  have  followed  that  other 
common-law  role  in  the  construction  of  suCb 
statutes,  viz.,  that,  these  statutes  being  in 
derogation  of  the  common  law,  they  must  be 
strictly  construed.  Such  rule  was.  kept  In 
mind  in  Morgan  v.  Kennedy,  62  Minn.  348,  64 
N.  W.  912,  30  L.  R.  A.  621,  54  Am.  St  Rep. 
647.  But  such  rule  of  construction  does  not 
obtain  In  this  Jurisdiction,  and  has  been  ex- 


pressly abolished  by  section  4,  c.  10,  Laws 
1907,  wherdn  it  has  been  enacted:  "The  rule 
of  the  common  law  that  statutes  In  deroga- 
tion thereof  are  to  be  strictly  construed,  shall 
not  apply  to  the  statutes  of  this  territory 
(state),  but  such  statutes  and  all  proceedings 
under  them  shall  be  liberally  construed  with 
a  view  to  effect  their  object  and  to  promote 
Justice." 

In  this  case  the  facts  are  that  the  assault 
was  made  by  the  wife  at  a  time  when  she 
and  her  husband  were  living  separate  and 
apart  That  the  reasons  moving  the  defend-' 
ant  wife  to  make  the  assault  were  her  belief 
that  the  plaintiff  by  contact  and  improper 
relations  with  the  husband,  and  plaintiff'^ 
personal  charms,  had  alienated  the 'affections 
of  the  husband  from  the  wife,  and  the  hus- 
band and  the  plaintiff  had  entered  into  a 
conspiracy  to  effect  a  legal  separation  of  the 
husband  and  wife,  and  in  furtherance  of 
such  conspiracy  a  divorce  suit  had  been  com- 
menced and  oQier  legal  proceedings  had  been 
started  and  were  pending,  including  this  ac- 
tion against  this  wife  defendant.  Upon  these 
grounds  this  defendant  seeks  to  excuse  her 
action  In  forcibly  ejecting  plaintiff  from  the 
plaintUTs  oflSce  and  place  of  employment 
The  only  grounds  upon  which  this  defendant 
seeks  to  avoid  liability  for  her  inexcusable 
conduct  is  that  her  husband  was  Jointly  lia- 
ble, because  of  the  marital  relation  alone. 
The  court  ruled  that  such  relation  did  not 
make  him  liable.  We  think  the  ruling  was 
Just  and  wholly  within  the  enlightened  mod- 
em view  that  should  be  taken  of  the  effect  of 
the  married  women's  laws  emancipating  her 
from  the  common-law  slavery,  as  was  held  by 
the  Illinois  court  in  Martin  v.  Robson,  supra, 
and  the  courts  following  that  view,  as  sup- 
ported by  sound  reason  and  Justice,  and  by 
such  eminent  text-writers  as  Cooley  and 
Freeman. 

Aside  from  these  eminent  authorities  and 
the  sound  reasons  controlling  them,  there 
exists  in  Arizona  an  additional  reason  for 
taking  the  above  view  of  the  question,  not 
present  In  any  of  the  laws  of  the  states  that 
have  taken  the  opposite  view  of  the  married 
women's  laws.  Paragraph  3106,  Rev.  St  Ariz. 
1001,  with  slight  changes  as  to  the  age,  re- 
enacted  paragraph  2104,  Rev.  St  Ariz.  1887, 
and  is  as  follows:  "Hereafter  married  women 
of  the  age  of  eighteen  years  and  upwards 
khall  have  the  same  legal  rights  as  men  of 
the  age  of  twenty-one  years  and  upwards, 
except  the  right  of  suffrage  and  of  holding 
ofDce,  and  except  the  right  to  make  con- 
tracts binding  the  common  property  of  the 
husband  and  wife;  and  shall  be  subject  to 
the  same  legal  liabilities  as  men  of  the  age 
of  twenty-one  years  and  upwards  •  ♦  •  " 
— and  may  vote,  etc.  Men  are  liable  for  their 
torts;  therefore  married  women  are  likewise 
liable  for  their  torts.  If  married  men  are 
legally  liable  for  the  voluntary  torts  of  their 
wives,  thai  such  liability  must  likewise  rest 
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upon  a  wife  for  the  voluntary  torts  of  her 
husband.  Her  liability  Is  made  the  same  as 
is  hla.  If  this  commcn-law  rule  of  llabUlty  of 
the  husband  Is  preserved  In  this  state,  then 
this  statute  extends  such  rule  of  law  to  mar- 
ried women  over  the  age  of  18  years,  which  Is 
absurd  In  view  of  the  expressed  legislation 
upon  the  subject  of  women's  rights.  We  have 
no  hesitancy  in  holding  that  the  rule  of  the 
common-law  liability  of  the  husband  for 
the  volunary  torts  of  his  wife  does  not  now 
exist  in  Arizona. 

.  [10]  It  remains  to  be  considered  what  ef- 
fect paragraph  1302  has  upon  a  Judgment  to 
be  entered  In  a  case  coming  within  the  class 
to  which  this  action  belongs.  The  statute  Is 
clear  in  its  terms  and  will  bear  no  interpre- 
tation that  would  relieve  the  husband  from 
the  burden  of  becoming  a  party  In  such  case, 
as  we  hare  seen.  If  he  is  not  liable  by  rea- 
son of  his  marital  relation,  as  we  have  de- 
cided above,  then  Is  he  liable  by  reason  of 
the  necessity  of  being  a  party?  Since  the 
organization  of  the  territory  of  Arizona,  the 
statute  (paragraph  1302)  has  existed.  See 
Comp.  Laws  1877,  i  8  (2444),  p.  410.  Since 
1887  married  women  have  been  burdened 
with  the  same  liabilities  as  men.  See  Rev. 
St  Ariz.  1887,  par.  2104,  re-enacted  as  para- 
graph 3106,  Rev.  St  Ariz.  1901,  with  the 
Blight  amendment  as  to  age.  It  would  seem 
that  where  the  Legislature  has  cast  upon  a 
married  woman  the  same  liabilities  as  men 
have,  there  remains  no  reason  why  the  hus- 
band of  a  married  woman  should  be  Joined 
with  her  in  an  action  where  she  is  made  a 
party.  The  Michigan  court  bad  this  ques- 
tion before  it  in  Burt  t.  McBain,  29  Mich. 
260,  and  Justice  Cooley,  speaking  for  that 
court  said:  "What  reason  there  can  be 
for  Joining  the  husband  as  defendant, 
•  *  •  it  is  difficult  ta  concave,  for  it 
would  seem  plain  that  he  might  disregard  the 
proceeding  altogether,  and  sufter  the  case,  so 
far  as  he  is  concerned,  to  go  by  default, 
without  either  subjecting  himself  to  pecun- 
iary risk,  or  either  improving  or  prejudicing 
the  case  of  the  plaintifT  against  the  real  de- 
fendant These  facts  would  constitute  rea- 
sons sufficient  for  such  an  amendment  of 
the  statute  as  would  make  the  Joinder  un- 
necessary, but  the  Legislature  seem  never  to 
have  recognized  them.  On  the  contrary,  in 
the  very  statutes  referred  to,  it  Is  assumed 
that  the  husband,  though  no  longer  responsi- 
ble for  the  damage  which  may  be  recovered, 
is  still  a  proper  party  to  the  suit.  •  •  •  " 
In  Midiigan  the  statute  had  expressly  repli- 
ed the  common-law  rule  of  the  husband's  lia- 
bility for  the  wife's  voluntary  torts,  but  had 
retained  the  statute  in  force  requiring  the 
husband  to  be  Joined  when  his  wife  was 
made  a  party.  We  have  held  that  the  hus- 
band has  been  relieved  of  liability  for  bis 
wife's  voluntary  torts  by  the  married  wo- 
men's laws,  and  by  paragraph  3106,  Bev. 
St  Ariz.  1901,  as  a  re-enactment  of  para- 
graph 2104,  Bev.  St  Ariz.  1887,  and  the  re- 


quirement of  making  the  husband  a  party  to 
actions  when  his  wife  is  a  party  has  been 
retained. 

The  ruling  made  in  Burt  t.  McBain,  su- 
pra, was  approved  and  followed  in  Marcus  v. 
Rovinsky,  95  Me.  106,  49  AU.  420,  and  such 
rule  is  made  applicable  to  the  parties  only, 
and  has  no  reference  to  the  question  of  lia- 
bility. The  husband  was  a  proper  party,  and, 
in  one  sense,  he  was  so  made  in  this  case. 
The  evidence  discloses  no  liability  upon  his 
part,  and  the  court  properly  directed  a  ver- 
dict in  his  favor.  In  other  words,  the  court 
committed  no  reversible  error  1b  ordering  a 
nonsuit  or  in  dismissing  the  action  against 
the  defendant  husband.  While  the  record  in- 
dicates, but  not  clearly,  that  one  of  such 
courses  was  taken  in  the  case,  but  it  is 
clear  that  the  Jury  was  finally  instructed  to 
render  a  verdict  for  the  husband  defendant 
Either  course  could  not  prejudice  the  rights 
of  the  plaintiff  in  error. 

[11]  The  plaintiff  in  error  complains  that 
the  verdict  Is  grossly  excessive,  and  tainted 
with  passion  and  prejudice.  If  passion  and 
prejudice  entered  into  the  verdict  it  cannot 
stand.  The  mere  fact  that  the  amount  of  the 
verdict  exceeds  our  idea  of  the  proper  sum 
recoverable  under  the  evidence,  if  such 
should  be  the  fact  is  not  sufficient  to  Justify 
a  court  in  annulling  the  verdict  The  plain- 
tiff in  error  contends  that  some  relation  in 
amounts  must  exist  between  the  compensa- 
tory and  exemplary  damages,  and  the  proper 
relation  does  not  appear.  The  verdict  was  a 
general  one  for  $6,500.  The  plaintiff  claimed 
$10,000  as  exemplary  damages  and  $5,000  spe- 
cial damages.  No  special  issues  were  sub- 
mitted to  the  Jury,  and  the  above  general 
verdict  was  returned.  We  do  not  know  how 
the  Jury  arrived  at  Just  that  sum,  but  it  was 
their  duty  to  fix  from  the  evidence  a  Just 
amount  It  is  mentioned  In  the  brief  of 
counsel  and  in  argument  at  the  bar  that 
the  fashionable  personal  appearance  of  the 
plaintiff  In  error  at  the  trial  was  commented 
upon  by  the  counsel  for  defendant  in  error, 
and  the  comi>arison  drawn  between  the  con- 
ditions and  appearances  of  a  working  girl, 
modestly  clad,  with  a  fashionably  and  rich- 
ly dressed  opponent  and  such  comparison 
aroused  a  prejudice  and  passion  In  favor  of 
plaintiff  and  was  cause  of  the  excessive  ver- 
dict To  tills  we  do  not  assent  upon  the 
statements  of  counsel  alone.  It  has  been 
the  common  observation  of  the  race  from  a 
time  whence  the  memory  of  man  runneth 
not  to  the  contrary  that  the  decent  exhibition 
of  female  charms  has  served  in  all  ages  to  en- 
list the  sympathy,  if  not  the  active  services, 
of  the  male  portion  of  the  race,  and,  if  ap- 
plied in  this  case,  we  would  be  forced  to  pre- 
sume that  instead  of  working  a  prejudice 
with  the  jury,  the  remarks  of  coimsel,  calling 
direct  attention  of  the  Jury  thereto,  served  to 
reduce  rather  than  enlarge  the  amount  of 
the  verdict  Nothing  appears  in  the  record 
from  which  the  reasonable  Inferenoe  can  be 
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drawn  that  tbe  Jary.  in  arriving  at  tlie 
amount  of  their  yerdict,  were  controlled,  or 
in  any  manner  affected,  by  tbe  appearance  of 
the  defendant  or  tbe  remarks  of  counsel  re- 
lating thereto,  and  no  other  grounds  are  ad- 
vanced by  plaintiff  in  error  Justifying  an 
Interference. 

We  find  no  reversible  error  In  tbe  record. 
The  Judgment  is  affirmed. 

FRANKUN,  a  J.,  and  BOSS,  J^  concur. 

(70  Or.  41)  =BO 

PARKBK  T.  C.  A.  SMia?H  LUHBBR  ft  MFG. 

CO.  et  aL 
(Supreme  Court  of  Oregon,     ^eb.  17,  1914.) 

1.  EVIDKNCB  (S  380»)  —  DOCXTMBNTABT  BVI- 
DENOE — PHOTOOBAFHS.  . 

Photographs,  when  relevant  to  describe  a 
person,  place,  or  thing,  are  admissible  to  ap- 
ply the  evidence  in  a  cause;  but  they  must  be 
shown  by  extrinsic  evidence  to  be  true  repre- 
sentations of  the  pLace  or  sobject  at  the  time 
in  controversy. 

[Ed.  Note. — For  other  cases,  see  Bvidence, 
Cent.  Dig.  S  1657;   Dec.  Dig.  (  380.*] 

2.  EVIDBNCE  (§  380*)  —  DOCUitKNTABT  EVI- 
DENCE—PhOTOGBAPHB. 

Photographs,  to  be  admissible  in  evidence, 
need  not  be  veriiSed  by  the  photo|[rapher  who 
took  them  j  but  foundation  for  their  admission 
may  be  laid  by  the  evidence  of  any  one  who 
can  testify  as  to  their  correctness. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Wg.  {  1667;  Dec.  Dig.  {  380.*] 

3.  EVIDBRCB  (t  382*)  —  RkCEPTION  OW  ETI- 
DEKCB— DiBOBETION  OF  Tbiai.  Coxtbt.' 

Whether  a  photograph  is  sufficiently  ver- 
ified to  be  admitted  in  evidence  is  to  be  deter- 
mined by  the  trial  court,  in  the  exerdse  of  a 
sound  discretion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g§  1658,  1659;   Dec.  Dig.  g  382.*] 

4.  Evidencb  (i  186*)-^B9ST  and  Secondabt 
Evidence— Photogbaphs. 

When  a  written  instrument  is  admissible 
as  evidence,  and  cannot  be  produced,  and  a 
proper  foundation  is  laid  for  the  admission  of 
a  copy,  a  photograph,  shown  to  be  a  true  copy 
by  the  person  who  took  it  or  another,  is  ad- 
missible as  secondary  evidence.  . 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  661-673;    Dec.  Dig.  |  186. •] 

6.  EviDBNOK  (i  181*)— Best  and  Seoondabt 
Evidence— Grounds  fob  AouiTriNQ  Sec- 
ondary Evidence. 

Under  L.  O.  Ia  i  712,  subsec;  2,  providing 
that  secondary  evidence  may  be  produced  when 
the  original  cannot  be  produced  in  a  reasonable 
time  with  proper  diligence,  and  its  absence  is 
not  owing  to  the  default  or  neglect  of  the  party 
offeiiag  the  evidence,  where  plaintiff  wrote  to 
an  Insurance  company  on  November  21,  1912, 
asking  for  the  return  of  a  certificate  wliich  he 
desired  to  use  as  evidence,  and  received  no 
answer,  and  made  no  farther  effort  to  procure 
the  certificate  before  the  trial  January  29, 
1913,  sufficient  diligence  is  not  shown  to  an- 
tliorize  the  admission  of  secondary  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  600;   Dec  Dig.  i  181.»] 

6.  Evidence  (J  244*)— Admission  by  Cobpo- 
BATB  Agent— AuTHOBiTT. 

In  an  action  against  a  corporation  for  the 
death  of  an  employ^,  a  certificate  by  tbe  vice 
president  of  a  corporation  used  in  obtaining 
insurance  on  the  life  of  tbe  decedent  that  his 
death,  or  the  accident  which  caused  it,  was 
not  attributable  to  tbe  excessive  use  of  intox- 


icatiuf  Uqoors,  is  not,  in  the  absence  of  evi- 
dence that  it  was  within  the  real  or  apparent 
scope  of  Us  authority,  admissible  against  the 
company. 

[£jd.  Note.-i-For  other  cases,  sec  Eividence, 
Cent  Dig.  {|  916-936 ;    Dec.  Dig.  {  244.*] 

7.  Tbial  (g  359*)— Vbbdiot— aPEOiAi,  Vebmct 
—Conflict  with  General  Vbbdict. 

Under  L.  O.  L.  g  154,  providing  that  the 
court  may  instrnct  the  jury,  in  addition  to  re- 
turning! a  general  verdict,  to  find  upon  partic- 
ular questions  of  fact  and  these  special  find- 
ings shall  constitute  the  special  verdict,  spe- 
cial verdicts  control  general  verdicts  when  the 
two  are  incondstent 

(Ed.  Note.— For  other  cases,  sea  Trial  Cent 
Dig.  §g  867-860,  875,  877,  878;  Dec  Dig.  g 
359.*) 

8.  Municipal    Cobfobations    (5    823*)— Ob- 
struction IN  Street— Verdict— Effect. 

In  an  action  for  death  from  running  with 
a  motorcyde  at  night  into  a  woodpile  in  a 
street  left  there  by  one  of  the  defendants,  spe- 
cial findings  that  the  decedent  was  intoxicated 
at  the  time  of  the  accident,  and  that  his  intoxi- 
cation contributed  proximately  to  his  injury,  are 
concluBve  against  plaintiff,  in  the  absence  of  er- 
ror in  rulings  on  evidence  or  instructions,  since 
they  show  that  decedent  was  guilty  of  contribu- 
tory negligence. 

[Ed.  Note.— For  other  eases,  see  Monidpal 
Corporations,  Cent  Dig.  g§  1763-1766;  Dec. 
Dig.  g  823.*] 

9.  Tbxal  (g  232*)— lNSTBUOTloil»-"IirroxiOA- 
TION." 

In  an  action  for  wrongfully  causing  death 
by  leaving  an  obstruction  in  a  street,  instruc- 
tions that,  if  the  decedent  was  so  intoxicated 
that  he  liad  lost  control  of  his  brain  or  musdes 
such  as  an  ordinarily  prudent  man  in  the  full 
possession  of  ids  faculties  would  exercise,  and 
defendants  were  ignorant  of  such  condition, 
and  such  intoxication  contributed  proximately 
to  the  injury,  plaintiff  cannot  recover,  but  that 
a  person  under  the  influence  of  liquor  is  not 
necessarily  intoxicated,  and  intoxication  is  syn- 
onymous with  drunkenness,  evidenced  by  undue 
exdtation  of  the  passions  or  feelings  or  impair- 
ment of  capacity  to  think  and  act  correctly, 
were  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g§  524,  525;   Dec  Dig.  g  232.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3734^-3736.] 

Department  2.  Appeal  from  Circuit  Court, 
Coos  County;   John  S.  Coke,  Judge. 

Action  by  John  A.  Parker,  administrator 
of  the  estate  of  George  H.  Parker,  against 
the  O.  A.  Smith  Lnmber  ft  Manufacturing 
Company  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed.        - 

I.  N.  Smith,  of  Portland  (Wm.  T.  Stoll  and 
Hugh  Barclay,  both  of  Marsbfleld,  on  the 
brief),  for  appellant  John  D.  Goss,  of  Marsh- 
field  (J.  C.  Kendall,  of  Marshfield,  on  the 
brief),  for  respondents. 

RAMSET,  J.  The  plaintiff,  as  administra- 
tor of  tbe  estate  of  George  H.  Parker,  de- 
ceased, who  died  Intestate  on  the  19tb  'c|ay 
of  August,  1912,  from  tbe  effects  of  an  in- 
Jury  received  by  him  on  tbe  morning  of  Au- 
gust 18,  1912,  In  the  city  of  Marsbfleld', 
brought  this  action  to  recover  $7,500,  as  dam- 
j  ages  for  tbe  death  of  the  decedent,  claiming 
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tbat  IilB  death  waa  cauaed  by  the  negligenoe 
of  the  defendants. 

The  defendant  the  C.  A.  Smith  Lnmber  ft 
Mannfacturlng  Company  la  a  corporation, 
and  the  defendant  the  City  of  Marshfield  is 
a  municipal  corporation  of  this  state. 

The  defendant  the  C.  A.  Smith  Lumber  & 
Manufacturing  Company  was  engaged  in  the 
manufacture  and  sale  of  lumber,  and  in  sell- 
ing wood  for  fuel.  Said  company  delivered 
the  wood,  by  it  sold,  to  its  customers  in 
said  city,  by  "dumping"  it  in  wagon  load 
quantities  qp  the  sides  of  the  streets  in  front 
of  their  dwelling  houses. 

South  Broadway  is  one  of  the  principal 
streets  of  Marshfield,  and  extends  in  a  south- 
erly direction  from  Central  avenue  to  and 
beyond  the  place  where  said  decedent  was 
injured  as  stated  infra.  South  Broadway  is 
a  public  highway  of  said  dty,  and  is  80  feet 
wide,  to  a  point  where  Ingersoll  avenue  in- 
tersects It;  but  from  that  point  southerly  said 
South  Broadway  has  been  opened  and  im- 
proved to  the  extent  of  only  approximately 
23  feet  in  width,  and  said  Improvonent  con- 
sists of  planking  the  driveway  and  guard 
railings  along  the  outer  edges  thereof,  the 
said  part  of  said  street  being  approximately 
23  feet  wide.  Algie  Hanson  resides  on  the 
east  side  of  said  portion  of  said  street  at  No. 
912  thereof.  On  the  afternoon  of  August  17, 
1912,  at  about  4  o'clock,  the  defendant  com- 
pany, at  the  request  of  said  Algle  Hanson, 
and  for  his  use  and  benefit,  as  fuel,  delivered 
to  him,  in  front  of  his  residence  at  No.  912, 
on  the  east  side  of  said  street,  a  load  of  short 
mill  wood.  Said  load  of  wood  (see  evidence 
of  Dr.  Minigos)  was  dumped  on  the  east 
side  of  said  street  It  was  about  S  feet 
high,  and  about  10  or  12  feet  long,  north  and 
south,  extending  to  within  4  or  6  feet  of  the 
center  of  the  street 

The  complaint  alleges,  Inter  alia,  that 
some  time  during  the  ni^t  of  August  17th, 
or  the  morning  of  the  18th  day  of  August, 
1912,  the  said  George  H.  Parker,  deceased, 
while  lawfully  passing  through  said  street 
in  a  southerly  direction  on  a  motorcycle,  and 
while  a  dense  fog  and  darkness  were  pre- 
vailing, ran  into  or  over  the  said  obstruc- 
tions, or  one  of  them,  sustaining  as  a  result 
thereof  a  fracture  of  hla  skull  and  other  In- 
juries from  the  effect  of  which  he  died  some 
time  during  the  forenoon  of  August  19,  1912. 
The  complaint  alleges,  also,  that  the  dece- 
dent was  28  years  old,  a  skilled  mechanic,  and 
that  he  was  of  robust  health  and  Intellect, 
and  industrious,  thrifty,  and  of  good  habits. 
The  complaint  alleges,  also,  that  the  com- 
pany defendant,  after  dumping  said  wood  in 
the  street,  as  stated  supra,  "wantonly,  un- 
lawfully, and  negligently"  allowed  the  said 
obstructiona  to  remain  In  said  street  until 
after  the  morning  of  the  19th  day  of  August, 
1912,  without  placing  any  barrier,  light,  or 
danger  signal  of  any  kind  on  or  around  the 
same  to  warm  or  protect  persons  traveling  on 


or  passing  through  said  street  The  com- 
plaint alleges,  also,  that  the  said  obstructions 
of  said  street  by  the  defendant  the  C.  A.. 
Smith  Lumber  &  Manufacturing  Company, 
as  aforesaid,  was  known,  and  by  reasonably 
care  should  have  been  known,  by  the  de- 
fendant city;  but  that  the  defendant  dty 
negligently  foiled  and  neglected  to  cause  said 
obstructions  to  be  removed,  or  to  put  or 
cause  to  be  put  any  barrier,  guard,  light,  or 
danger  signal  on,  around,  or  about  the  same 
to  warn  or  protect  persons  traveling  on  or 
passing  through  said  street  The  complaint 
demands  a  JuSgment  against  the  defendants 
for  damages  in  the  sum  of  |7,500. 

The  defendants  filed  separate  answers,  de- 
nying the  principal  allegations  of  the  com- 
plaint, and  setting  up  affirmative  matter. 
The  city  defendant  alleged  that  it  had  no 
notice  or  knowledge  of  the  placing  of  said 
wood  in  said  street  Both  defendants  ad- 
mitted that  they  placed  no  lights  or  guards 
at  or  about  said  wood.  The  defendant  com- 
pany admitted  delivering  said  wood  to  Algle 
Hanson  as  above  stated,  but  averred  that  it 
did  so  in  accordance  with  an  ordinance  of 
said  city  duly  authorizing  the  delivery  of  fuel 
In  that  manner. 

Both  defendants,  by  th61r  answers,  pleaded 
in  substance,  as  a  defense,  that  the  plain- 
tUTs  Intestate,  George  H.  Parker,  had  knowl- 
edge of  the  fact  tbat  said  wood  was  in  said 
street  at  the  time  of  said  injury,  and  that 
said  decedent,  at  the  time  of  said  acddent 
was  in  a  state  of  gross  intoxication,  and  in- 
capable of  properly  managing,  or  controll- 
ing, or  operating  the.  said  motorcycle  upon 
which  he  was  then  and  there  riding;  or  of 
observing  or  avoiding  obstructions,  that  said 
wood  was  plaiuly  discernible  at  ample  dis- 
tance therefrom  to  enable  a  sobet  person  to 
avoid  collision  therewith,  and  that  said 
George  H.  Pfirker  failed  to  observe  the  same 
by  reason  of  his  intoxication.  Said  answers 
allege,  also,  in  substance,  that  the  decedent 
was,  at  the  time  of  the  accident  traveling 
along  the  east  side  of  said  street  and  was 
then  and  there  operating  said  motorcycle  at 
a  high,  unreasonable,  reckless,  and  danger- 
ous rate  of  speed,  greater  than  26  miles  an 
hour,  and  was  then  and  there  approaching 
an  intersecting  street  and  did  not  at  said 
time  have  his  motorcycle  under  control,  and 
was  then  and  there  operating  the  same  dni^ 
ing  the  period  of  one  hour  after  sunset  to 
one  hour  before  sunrise  without  displaying 
any  light  thereon,  contrary  to  the  provisions 
of  chapter  174,  Laws  of  Oregon  for  1911. 
Said  answers  allege,  also,  that  the  deceased 
was  traveling  at  the  time  of  the  accident  at 
a  greater  rate  of  speed  than  16  miles  an 
hour,  in  violation  of  an  ordinance  of  said 
city,  etc.  The  affirmative  matters  of  the  an- 
swers were  put  in  Issue  by  replies. 

A  general  verdict  was  returned  for  the 
defendants.  The  Jury  made,  also,  certain 
special  findings  which  eliminate  from  oon- 
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Blderatloii  many  of  the  questions  referred  to 
In  tbe  assignmenta  of  error. 

[1]  1.  Some  time  after  tbe  accident  it  is 
claimed  by  tbe  plaintiff  tbat  tbe  C.  A.  Smith 
Lumber  &  Manufacturing  Company,  by  its 
vice  president,  A.  Mereen,  signed  a  certificate 
to  the  effect  tbat  George  H.  Parker,  who  bad 
been  In  the  employment  of  said  company,  died 
on  August  19,  1912,  "and  tbat  bis  death,  or 
tbe  accident  causing  it,  was  not  attributable 
to  the  excessive  use  of  intoxicating  liquors  or 
pre-existing  infirmity."  This  certificate  was 
made  to  enable  tbe  plaintiff  to  collect  a  policy 
of  Insurance  on  the  life  of  the  decedent  Be- 
fore It  was  sent  to  the  company,  a  photo- 
graphic copy  of  it  was  made.  This  photo- 
graphic copy  was  offered  in  evidence,  and  ob- 
jected to  as  incompetent  and  Irrelevant,  and 
becaiise  the  copy  had  not  been  prpperly  prov- 
ed, and  because  a  proper  foundation  had  not 
been  laid  for  its  admission;  it  being  secon- 
dary evidence.  Photographs  stand  on  the  same 
footing  as  diagrams,  maps,  plans,  etc.,  and, 
when  relevant  to  describe  a  person,  a  place, 
or  a  thing,  photographs  are  admissible  for 
tbe  purpose  of  applying  the  evidence  in  a 
cause,  and  assisting  the  court  or  the  Jury  to 
understand  tbe  facts.  The  photograplis 
must  be  shown  by  extrinsic  evidence  to  be 
true  and  falttiful  representations  of  tbe  place 
or  subject  as  it  existed  at  the  time  Involved 
in  the  controversy. 

[2]  The  photographs,  however,  need  not  be 
verified  by  the  oath  of  the  photographer  who 
took  them.  The  foundation  for  their  intro- 
duction may  be  laid  by  the  evidence  of  any 
one  who  can  testify  as  to  their  correctness  as 
a  representation  or  likeness. 

[3]  Whether  a  photograph  is  sufiQciently 
verified  or  not  Is  to  be  determined  by  tbe  trial 
court,  In  the  exercise  of  a  sound  discretion. 
17  Cyc.  pp.  414-416 ;  Mow  v.  People,  31  Colo. 
351,  72  Pac.  1069 ;  Hall  v.  C.  M.  L.  Y.  Co.,  76 
Minn.  401,  79  N.  W.  497;  McGar  v.  Bristol,  71 
Conn.  652,  42  AU.  1000 ;  Roosevelt  Hospital 
v.  New  York  El.  R.  Co.,'^21  N.  Y.  Supp.  205, 
a06 ;  1  New  York  S.  ft  W.  R.  Co.  ▼.  Moore, 
105  Fed.  726,  45  C.  C.  A.  21. 

[4]  When  a  written  instrument  is  admis- 
sible as  evidence  in  a  case,  and  cannot  be  pro- 
duced, and  a  proper  foundation  is  laid  for  tbe 
admission  of  a  copy,  a  photographic  copy  of 
the  instrument,  shown  to  be  a  true  copy  by 
tbe  person  who  took  the  photograph,  or  some 
other  person  who  knows  that  it  is  a  true 
copy.  Is  admissible  as  secondary  evidence. 
Jones  on  Evidence  (2d  Ed.)  S  581 ;  DufiSn  v. 
People,  107  111.  113, 47  Am.  Rep.  431. 

Jones  on  EMdence  (2d  E2d.)  S  581,  says:  "It 
is  a  constant  practice  to  receive  as  evidence 
pictures  and  drawings  of  objects  which  can- 
not be  brought  into  court  after  these  have 
been  proved  to  be  accurate  representations  of 
the  subject    In  like  manner,  photographs  are 


'  Reported  In  full  In  the  New  Tork  Supplement ; 
reported  as  a  memorandum  deelalon  vltbottt  opin- 
ion In  68  Hun,  S8S. 


aften  admitted  what  the  proper  preliminary 
proof  as  to  their  exactness  and  accuracy  is 
offered.  Photographic  copies  have  been -re- 
ceived of  the  public  documents. on  file  at  tbe 
government  department  at  Washington  which 
public  policy  requires  should  not  be  moved. 
On  the  same  principle,  the  courts  both  of  this 
country  and  of  England  have  received  photo- 
graphic copies  of  Instruments  In  the  custody 
of  other  courts  which  could  not  be  obtained 
for  use  at  the  trial.  •  *  •  The  cases  al- 
ready cited  agree  as  to  tbe  role  that  where 
a  photograph  *  *  *  is  used  as  evidence, 
there  should  be  proof  of  its  accuracy  given  by 
the  photographer  or  some  other  person  ac- 
quainted with  the  fact  •  ♦  •  Photo- 
graphs of  documents  are  obviously  secondary 
evidence,  and  should  not  be  admitted  when 
the  origlxial  can  be  produced." 

[S]  2.  From  the  defendants'  abstract  it 
appears  that  the  trial  court  refused  to  admit 
said  photographic  copy  of  said  certificate  on 
the  ^ound  that  the  plaintiff  had  not  shown 
proper  diligence  to  produce  tbe  original. 

Subsection  2  of  section  712,  L.  O.  L,  pro- 
vides that  secondary  evidence  may  be  pro- 
duced "when  the  original  cannot  be  produced 
by  the  party  by  whom  the  evidence  is  of- 
fered, in  a  reaaottable  time,  with  proper  diU- 
gence,  and  its  absence  Is  not  owing  to  Am  neg- 
lect or  default." 

From  tbe  evidence.  It  appears  tliat  fbe 
plaintiff  had  sent  the  certificate  In  question 
to  an  Insurance  company  In  September,  1912. 
On  November  21, 1912,  he  wrote  them,  asking 
for  tbe  return  of  the  saipe.  December  4th  he 
received  a  letter  from  that  company  referring 
to  certain  claim  papers,  but  no  reference  Is 
made  to  the  certificate  In  question;  In  fact 
they  made  a  request  at  that  time  for  a  certif- 
icate from  tbe  employer  of  the  deceased. 
The  trial  of  this  cause  was  commenced  on  tbe 
29th  day  of  January,  191S,  and  the  evidence 
discloses  that  the  only  effort  made  by  appel- 
lant to  procure  the  original  Instrument  was 
a  letter  written  November  21,  1912,  to  the 
insurance  company,  requesting  Its  return. 

The  only  inference  that  can  be  drawn  from 
tbe  letter  of  the  Insurance  company  (Plain- 
tiff's Exhibit  E,  Transcript  p.  46)  is  that  the 
company  would  soon  be  in  a  position  to  pro- 
duce the  certificate,  and  would  do  so  shortly, 
and  the  failure  of  the  appellant  to  again  ask 
for  It  or  otherwise  inquire  concerning  it  dur- 
ing the  two  months  Intervening  before  the 
trial,  was  such  want  of  diligence  on  his  part 
that  the  court  in  the  exercise  of  a  sound 
discretion,  could  not  have  been  Jostifled  in  ad- 
mitting secondary  evidence  thereof. 

We  think  that  the  court  below  did  not 
abuse  its  discretion  In  holding  said  copy  in- 
admissible. 

[6]  3.  But  there  was  a  still  better  reason 
for  not  admitting  said  copy  in  evidence  than 
that  given  by  tbe  trial  court.  The  defendant 
company  is  a  corporation,  and  acts  through 
Its  officers  and  employes.    It  is  elementary 
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law  tliat  tbe  acta  of  the  officers  or  other 
asents  of  a  corporation  bind  the  company 
only  when  they  act  within  the  real  or  appar- 
ent scope  of  their  antborlty. 

The  defendant  company  Is  engaged  In  the 
lumber  and  wood  business.  The  vice  pres- 
ident of  this  company,  by  whom  the  decedent 
seems  to  have  been  employed,  some  time 
after  the  accident  signed  a  certificate,  stating 
that  the  death  of  the  decedent,  or  the  ac- 
cident causing  it,  "was  not  attributable  to  the 
excessive  use  of  intoxicating  liquors,  or  pre- 
existing Infirmity."  This  certificate  was  sign- 
ed and  given  to  the  plaintiff  to  assist  him  in 
collecting  a  policy  of  insurance  on  the  life  of 
the  decedent. 

There  was  no  evidence  tending  to  prove 
that  the  company  authorized  Its  vice  presi- 
dent to  make  said  certificate,  or  that  tbe 
making  of  such  certificate  was  within  the 
actual  or  apparent  scope  of  his  authority. 
The  evidence  showed  that  the  persop  who  ex- 
ecuted said  certificate  was  the  vice  president 
of  the  defendant ;  but  that  did  not  tend  to 
prove  that  the  making  of  such  declarations 
was  within  the  scope  of  his  authority.  We 
cannot  presume  that  it  was. 

In  1  Clark  &  Skyles  on  Agency,  p.  1027,  the 
rules  are  stated  thus:  "From  the  above 
statement,  it  will  be  noticed  that,  to  render 
tbe  declarations  or  admllsslons  of  an  agent 
admissible  against  his  principal,  there  are 
these  three  essentials,  which  will  be  dealt 
with  in  the  following  sections:  (1)  The  fact 
of  agency  must  be  established.  (2)  The  ad- 
mission or  declaration  must  have  been  made 
1»  regard  to  a  matter  which  was  vHtMn  the 
aoope  of  the  agent'a  authority.  (3)  The  ad- 
mission or  declaration  must  have  been  made 
at  such  a  time,  and  must  have  been  of  such 
a  diaracter,  as  to  constitute  a  part  of  the 
res  gestffi  of  a  transaction  in  which  the  agent 
was  engaged  for  the  principal.  It  is  also 
necessary  that  the  admission  or  declaration 
thouli  &0  one  of  fact,  as  distinguished  from 
a  mere  expression  of  opinion,  as  the  latter 
cannot  be  admitted  against  the  principal  as 
part  of  tbe  res  gests." 

Mechem  on  Agency,  t  714,  says:  "The 
statements,  representations,  and  admissions 
of  the  agent,  made  in  reference  to  the  act 
which  he  is  anthorlzed  to  perform,  and  while 
engaged  in  its  performance,  are  binding  upon 
tbe  principal  in  the  same  manner  and  to  the 
same  extent  as  the  agent's  act  or  contract 
under  like  circumstances,  and  for  the  same 
reason.  •  •  •  And  the  statements,  rep- 
resentations, or  admissions  must  have  been 
made  by  the  agent  at  the  time  of  the  trans- 
aotton,  and  either  while  he  was  actually  en- 
gaged In  the  performance,  or  to  toon  after  at 
to  he  in  reality  a  part  of  the  transaction.  Or, 
to  use  the  common  expression,  they  must 
have  been  part  of  the  res  gestte.  If,  on  the 
other  hand,  they  were  made  before  the  per- 
formance was  undertaken,  or  after  It  was 
completed,  or  while  the  agent  was  not  en- 


gaged in  the  performance,  or  after  his  au- 
thority had  expired,  they  are  Inadmissible. 
In  such  a  case  they  amount  to  no  more  than 
a  mere  narrative  of  a  past  transaction,  and 
do  not  bind  the  prlnclpaL" 

In  Alden  v.  G.  R.  L.  Co.,  46  Or.  594,  595, 
81  Pac.  385,  the  facts  were  that  the  plaln- 
tUT  had  hired  three  horses  to  the  defendant, 
and  all  of  them  had  been  killed,  and  the 
plaintlfl  sued  the  defendant  for  the  value 
of  the  horses,  claiming  that  they  were  killed 
through  tbe  negligence  of  the  defendant  and 
Its  agents.  The  defendant  was  a  corporation. 
One  Johnson  was  the  defendant's  foreman, 
and  the  plaintiff,  some  time  after  the  horses 
were  killed,  had  a  conversation  with  John- 
son, and  he  was  permitted,  over  the  objection 
of  the  defendant,  to  state  what  Johnson  told 
him  as  to  the  cause  of  the  death  of  the  hors- 
es. This  court,  commenting  on  the  state- 
ments of  the  agent,  Johnson,  said:  "The  evi- 
dence as  to  the  statements  of  Johnson  and 
Bean  [agents]  to  the  plaintiff  concerning  the 
accidents  to  the  plalntUTs  horses  and  tbe 
manner  tn  which  they  occurred  were  not 
binding  on  the  defendant,  or  competent  as 
evidence,  because  they  related  to  past  trans- 
actions, and  were  in  the  nature  of  mere  his- 
torical narrative  of  past  occurrences.  The 
admissions  or  declarations  of  an  agent  are 
sometimes  binding  on  his  principal;  bat  it 
is  only  when  the  act  of  the  agent  will  bind 
tbe  principal,  and  tbe  representations  or 
statements  are  made  at  the  time  and  charac- 
terize the  act,  that  they  betome  competent 
evidence  for  that  purpose.  •  •  •  The  ad- 
missions or  declarations  of  an  agent  of  a  cor- 
poration stand  on  precisely  the  same  footing 
as  those  of  an  agent  of  a  private  Individual. 
To  bind  the  principal,  they  must  be  vrlthln 
tbe  scope  of  the  authority  confided  to  the 
agent,  and  must  accompany  the  act  or  con- 
tract which  the  agent  is  authorized  to  do  or 
make.  *  •  •  The  statements  of  Johnson 
and  Bean  as  to  the  manner  in  which  the 
horses  were  injured  or  killed  were  therefore 
not  binding  upon  the  defendant"  See,  on 
this  point,  Clark  &  Marshall  on  Private  Cor- 
porations, {  727 ;  Storey  on  Agency  (5th  Ed.) 
}  134. 

The  original  certificate  made  by  the  agent 
of  the  defendant  company  was  not  made 
within  the  scope  of  his  authority,  and  relat- 
ed to  a  past  accident  with  which  he  had  noth- 
ing to  do,  and  hence  It  would  not  have  been 
admissible  if  It  had  been  in  court  and  offered. 
A  copy  thereof,  as  secondary  evidence,  was 
not  admissible,  and  the  court  below  commit- 
ted no  error  tn  excluding  it 

4.  The  trial  court  submitted  to  the  jury 
certain  questions  for  special  findings,  and, 
in  response  to  the  questions  submitted,  the 
jury  returned,  with  the  general  verdict,  spe- 
cial findings  as  follows: 

"We,  the  Jury  impaneled  to  try  the  above- 
entitled  cause,  find,  In  addition  to  the  gen- 
eral verdict  returned  by  us,  a  special  verAct 
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as  f oUowB,  upon  thQ  special  questioiu  submit- 
ted to  OS  by  the  court  as  follows : 

"Question  No.  1.  Did  the  city  of  Marsb- 
fleld  have  notice  of  tbe  pile  of  wfod  consU- 
tuting  the  obstruction  over  which  George  H. 
Parker  ran,  resulting  In  the  accident  herein 
complained  of,  or  were  the  circumstances 
such  that  knowledge  thereof  should  be  Im- 
puted to  the  dtyl    We  answer:  No. 

"Question  No.  2.  Was  the  woodpile  in 
question  at  tbe  time  of  the  accident  Is  the 
poBsesslon  or  under  tbe  control  of  tbe  defend- 
ant C.  A.  Smith  Lumber  ft  Manufacturing 
Company  f    We  answer :  No. 

"Question  No.  3.  Was  the  said  George  H. 
Parker  at  the  time  of  the  accident  Intoxicat- 
ed}   We  answer:   Ye& 

"Question  No.  4.  Did  his  intoxication  con- 
tribute proximately  to  bis  injury?  We  an- 
swer :    Yes. 

"Question  No.  6.  Did  the  defendant  C.  A 
Smith  Lumber  &  Manufacturing  Company,  in 
depositing  tbe  wood  in  the  street  (South 
Broadway),  use  more  of  the  street  for  that 
purpose  than  was  reasonably  necessary?  We 
answer :    No. 

"Question  No.  6.  Was  there  a  reasonable  or 
any  necessity  for  using  the  street  for  the  pur- 
pose mentioned  In  the  last  questioo?  We  an- 
swer: Yes. 

"Question  No.  7.  Did  the  C.  A.  Smith  Lnm- 
t)er  ft  Manufacturing  Company,  in  delivering 
the  wood  in  the  street,  unjreasonably  obstruct 
or  interfere  with  the  use  of  tbe  street  by  the 
public  for  travel?    We  answer:  No." 

The  Jury  found  especially: 

(a)  That  tbe  city  defendant  did  not  have 
notice  of  the  pile  of  wood  constituting  the  ob- 
struction over  which  the  decedent  ran,  result- 
ing in  the  accident  complained  of,  and  that 
the  circumstances  were  not  sudi  that  knowl- 
edge thereof  should  be  Imputed  to  the  city. 

.(b)  That  the  woodpile,  against  which  the 
decedent  ran,  was  not  In  tbe  possession  or 
under  the  control  of  the  C!.  A.  Smith  Lumber 
ft  Manufacturing  Company  at  the  time  of  tbe 
accident 

(c)  That  the  decedent,  George  H.  Parker, 
was  at  tbe  time  of  the  accident  Intoxicated. 

(d)  That  the  intoxication  of  the  decedent 
at  the  time  of  his  injury  contributed  proxi- 
mately to  tbe  Injury  that  he  received. 

(e)  That  the  C  A  Smith  Lumber  ft  Manu- 
facturing Company,  In  depositing  tbe  said 
load  of  wood  In  the  street,  did  not  use  more 
of  the  street  for  that  purpose  than  was  rea- 
sonably necessary. 

(f )  That  there  was  a  reasonable  necessity 
for  using  the  street  as  a  place  to  unload  and 
deposit  said  wood. 

(g)  That  the  C.  A.  Smith  Lumber  ft  Man- 
ufacturing Company,  in  delivering  said  wood 
In  the  street,  did  not  unreasonably  obstruct 
said  street  for  public  travel. 

[7]  Section  164,  L.  O.  L.,  provides,  inter 
alia,  tliat  the  court  may  In  all  cases  instruct 
tbe  Jury,  In  addition  to  returning  a  general 


verdict,  to  find  upon  particular  questions  of 
fact  to  be  stated  In  writing.  These  special 
findings  under  said  section  constitute  a  "spe- 
cial verdict"  Special  verdicts  control  gener- 
al verdicts  when  the  two  forms  of  verdict 
are  Inconsistent  with  each  other. 

[8]  This  special  verdict  finds  that  tbe  de- 
cedent at  the  time  that  be  received  tbe  in- 
Jury  causing  his  death  was  intoxicated,  and 
that  said  Intoxication  contributed  proximate- 
ly to  said  Injury.  There  was  considerable 
evidence  given  at  the  trial  sbowlng  that  only 
a  short  time  before  the  Injury  occurred  he 
was  drinking  Intoxicating  liquors  at  various 
places  in  large  quantities,  and  tending  strong- 
ly to  prove  that  he  was  then  intoxicated. 
At  any  rate,  there  was  considerable  evidence 
on  that  point,  pro  and  con,  and  the  questions 
whether  be  was  Intoxicated  at  the  time  of 
the  injury,  and,  if  so,  whether  his  Intoxica- 
tion contributed  proximately  to  the  injury, 
were  properly  submitted  to  tbe  Jury,  and  tbe 
Jury  answered  both  questions  affirmatively. 

These  special  findings  are  conclusive  on 
the  points  to  which  they  relate,  unless  the 
court  below  erred  in  ritber  admitting  or  ex- 
cluding evidence  relating  thereto,  or  in  its 
Instructions  to  the  Jury  relating  to  the  mat- 
ters covered  by  said  findings.  The  court' 
t)elow  did  not  so  err. 

[9]  The  court  Instructed  the  Jury  as  fol- 
lows, in  relation  to  the  Intoxication  of  tbe 
decedent:  "I  Instruct  you,  as  a  matter  of 
law,  that  a  man  cannot  voluntarily  place 
himself  In  a  condition  whereby  he  loses  such 
control  of  his  brain  or  muscles  as  a  man  of 
ordinary  prudence  and  caution,  in  the  full 
possession  of  bis  faculties,  would  exercise, 
and,  by  such  loss  of  control,  contribute  to 
an  injury  to  himself,  and  then  hold  one  ig- 
norant of  his  condition  liable  in  damages; 
and,  if  you  believe  from  the  evidence  tbe 
plaintiff  was  so  Intoxicated  that  he  bad  lost 
such  control  of  his  bralh  or  muscles  as  an 
ordinary  prud«it  and  cautious  man,  in  the 
full  possession  of  his  faculties,  would  ex- 
ercise under  similar  conditions,  and  tbe  de- 
fendants were  ignorant  of  such  condition, 
and  if  you  further  find  from  the  evidence 
that  such  intoxication  contributed  proxi- 
mately to  the  alleged  injury,  then  tbe  plain- 
tiff cannot  recover.  Gentlemen  of  the  Jury, 
as  to  this  question,  the  court  instructs-  you 
tliat  a  party  under  the  influence  of  liquor 
is  not  necessarily  intoxicated.  One  may  well 
be  said  to  be  under  the  Influence 'of  strong 
drink  when  he  is  to  any  extent  affected  by 
it  feels  it  and  this  condition  may  result 
from  potations  so  slight  as  not  to  Impair 
any  mental  or  physical  faculty,  and  when 
the  passions  are  not  visibly  excited,  nor  his 
Judgment  or  any  physical  functions  impaired. 
Intoxication  is  synonymous  with  drunken- 
ness, implied  or  evidenced  by  undue  and 
abnormal  excitations  of  tbe  passions  or  feel- 
ings or  tbe  impairment  of  his  capacity  to 
think  and  act  correctly  and  efficiently." 

We  find  that  the  Instructlona  on  the  sub- 


Digitized  by 


v^oogle 


1066 


138  PACIFIC  BBFOBTEB 


(Or 


Ject  of  Intoxication  are  hot  erroneons,  and 
that  they  submitted  that  question  to  tbe 
Jury  properly. 

The  special  verdict  finds  as  stated,  supra, 
that  the  decedent  was  intoxicated  at  the 
time  of  the  injury,  and  tliat  his  said  condi- 
tion contributed  proximately  to  the  Injury. 

The  decedent,  by  Toluntarlly  becoming  In- 
.  toxlcated,  and  attempting  to  travel  on  a  mo- 
torcycle when  in  ttiat  condition,  was  guilty 
of  centribntory  negligence,  and  the  Jury,  in 
addition  to  finding  Uiat  he  was  intoxicated 
at  the  time  that  he  was  fatally  injured, 
found,  also,  that  his  intoxicated  condition 
contributed  proximately  to  said  injury. 
These  two  facts  constitute  a  complete  bar 
to  the  plaintiff's  cause  of  action.  If  the 
defendamts  had  been  guilty  of  negligence 
contributing  to  said  accident,  the  decedent's 
intoxicated  condition,  and  the  further  fact 
that  it  contributed  proximately  to  the  acci- 
dent, constituted  contributory  negligence^ 
and  bars  all  right  of  recovery  for  the  injury. 
SchoU  v.  Belcher,  63  Or.  310,  127  Pac.  968; 
Smith  ▼.  N.  &  S.  B.  Co.,  114  N.  C.  728,  19 
S.  B.  863,  828,  25  L.  B.  A.  287 ;  Fisher  v.  W. 
Va.  &  P.  B.  Co.,  39  W.  Va.  366,  19  S.  B.  678, 
23  L.  B.  A.  758:  Eeesham  t.  Elgin,  A.  ft  S. 
T.  Co.,  229  lU.  533,  82  N.  B.  360. 

In  Bageard  v.  Con.  Traction  Co.,  64  N.  J. 
Law,  322,  45  Atl.  622,  49  L.  B,  A.  424,  81  Am. 
St  Bep.  496,  the  court  says :  "The  true  rule 
is  that  voluntary  drunkenness  does  not  re- 
lieve the  drunken  man  from  the  degree  of 
care  required  of  a  sober  man  in  the  same 
circumstances,  and,  if  his  drunkenness  ren- 
ders him  Incapable  of  exercising  such  care, 
then  it  contributes  to  any  injury  thereby  sus- 
tained, and  bars  recovery  for  another's  neg- 
ligence." 

2  Wood  on  Bailroads,  p.  1457,  states  the 
law  thus :  "The  fact  that  the  person  injured 
was  at  the  time  Intoxicated  does  not  neces- 
sarily constitute  contributory  negligence  on 
his  part,  though  this  fact  is  to  be  considered 
with  others  in  determining  whether  or  not 
he  exercised  ordinary  care  to  protect  himself. 
One  cannot  voluntarily  incapacitate  himself 
from  ability  to  exercise  ordinary  care  for 


hla  own  self-protection,  and  then  set  np  sueb 
IncaiMdty  as  an  excuse  for  his  failure  to 
use  care ;  and  if  the  intoxication  oontributed 
to  the  injury,  a»  a  proximate  cause  thereof, 
it  it  a  complete  T>ar  to  any  action  for  dam- 
aget  sustained  in  consequence  of  it." 

In  volume  1  of  Thompson's  Commentary 
on  Negligence,  (  341,  be  states  the  law  thus: 
"But  It  should  be  carefully  kept  In  mind 
that  voluntary  intoxication  on  the  part  of 
a  person  killed  or  injured  is  or  is  not  to  be 
regarded  as  equivalent  to  contributory  neg- 
ligence, accordingly  as  It  contributes  or  does 
not  contribute  to  bring  about  the  injury,  or 
accordingly  as  it  Is  or  is  not  to  be  regarded 
as  the  proximate  cause  of  the  injury." 

If  intoxication  does  not  contribute  to  cause 
the  injury,  It  is  not  contributory  negligence. 
If,  as  in  this  case,  it  contributes  proximately 
to  cause  the  injury,  it  is  contributory  negli- 
gence. 

The  special  findings  of  the  Jury  establish 
conclusively  that  the  decedent  was  guilty 
of  negligence  contributing  proximately  to  the 
injary,  and  this  is  a  bar  to  the  pialntUTs 
right  of  action. 

The  plaintltTs  intestate  having  been,  as 
found  by  the  Jury,  guilty  of  contributory 
negligence,  the  plaintiff  has  no  right  of  ac- 
tion, and,  if  the  court  had  erred  in  its  In- 
structions or  rulings  on  other  points,  those 
errors  would  have  been  cured  or  rendered 
harmless  by  the  special  verdict 

It  is  not  necessary  to  go  into  the  otbw 
questions  discussed  in  the  briefs  and  at  the 
bearing  for  the  reasons  stated  supra.  How- 
ever, we  may  say  in  brief  that  the  special 
findings  of  the  Jury  are  sufllcient  to  show 
that  the  defendants  were  not  guilty  of  neg- 
ligence. 

We  find  that  there  was  no  error  in  tbe  ml- 
ings  of  the  court  below. 

The  judgmmit  of  the  court  below  is  af- 
firmed. 

BEAN,  EAKIN,  and  McNABT,  JJ.,  concur. 
BAMSEY,  J.,  sat  in  this  case  by  special  as- 
signment 
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(89  Or.  S«7) 

WARD  T.  QUEEN  CITX  FIRE  WB.  CO.  OF 

SIOUX  FALLS,  S.  D. 
(Supreme  Court  of  Oregon.    Feb.  17,  1914.) 

1.  INBDRANOK     ({     683»)— FOBraTItJ**— FBAUD 

OB  False  Swbabino. 

Policies  of  insurance  become  void  In  case 
of  fraud  or  false  swearing  by  the  insured  as  to 
an;  matter  relating  to  the  insurance  or  the  sub- 
ject thereof,  whether  before  or  after  loss,  but 
only  when  it  is  done  willfully  and  knowingly, 
with  the  effect  of  defrauding  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insuranc*, 
Cent  Dig.  If  1362-1368;   Dec.  Dig.  t  N>8*] 

2.  INBUBAMCE  (I  896*)— FoKFIITOBB— WAIVBB. 

Where  an  insurer  denies  liability  upon  a 
specific  ground,  other  grounds  of  forfeiture  at 
the  time  within  the  insurer's  knowledge,  in- 
cluding false  swearing  by  the  insured,  are  walT- 
ed,  if  the  insured  has  taken  action  pnrsoant  to 
the  attitude  tak^n  by  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1036;    Dec  Dig.  S  395.*) 

3.  INBUBAKOE  {§    646*)— ACTIONS— "PBTSUHP- 

TION"— Nattjeb  AHD  Efixot. 

Under  L.  O.  L.  I  795,  defining  a  presump- 
tion as  a  deduction  which  the  law  expressly 
directs  to  be  made  from  particular  facts,  and 
section  793,  naming  presumptions  as  a  species 
of  evidence,  the  presumption  In  an  action  on 
an  insurance  policy  that  the  insured  is  innocent 
of  false  swearing  is  evidence  to  be  submitted 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1555,  1645-1668;  Dec.  Dig.  { 
646.» 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  6,  pp.  6535-6537:  voL  8,  pp.  7761, 
7762.1 

4.  Appeal  and  Bbbob  (8  970*)— Review— Dis- 
CBETioN  OF  Tbiax  Coubt  —  Adkissiom  of 
Evidence. 

In  an  action  on  an  insurance  policy,  the 
discretion  of  the  trial  court  in  admitting  opin- 
ion evidence,  as  to  the  value  of  merchandise  in- 
sured, of  a  witness  who  had  kept  books  for  in- 
sured and  assisted  the  adjusters  in  their  work, 
and  a  witness  who  had  considerable  experi- 
ence In  buying  goods  of  the  kind  carried  by 
plaintiff,  and  who  was  a  frequent  visitor  at  the 
insured's  place  of  business,  and  acquainted  with 
the  quantity  and  character  of  his  stock  of 
goods,  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  coses,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3849-3861;  Dec.  Dig.  { 
»70.»I 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Action  by  E.  M.  Ward  against  the  Queen 
City  Fire  Insurance  Company  of  Sioux  Falls, 
South  Dakota.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

S.  C.  Spencer,  of  Portland  (Wilbur,  Spen- 
cer &  Dibble,  of  Portland,  and  U.  S.  G.  Cher- 
ry, of  Sioux  FaUs,  S.  D.,  on  the  brief),  for 
appellant.  Dan  J.  Malarkey,  of  Portland 
(Malatkey,  Seabroc^  &  Stott,  of  Portland, 
on  the  brief),  for  respondent 

McNARY,  J.  Plaintiff  recovered  a  verdict 
for  $3,578  In  the  circuit  court  for  Multnomah 
county  upon  a  policy  of  Insurance  on  a  stock 
ot  merchandise  and  office  furniture  located 
In  a  building  known  as  "The  Woolen  Mills," 
in  North  Bend,  Coos  county.    The  complaint 


embraces  allegations  usual  in  an  action  of 
that  character.  The  defenses  relied  upon 
are:  (1)  That  the  fire  was  Incendiary  In  Its 
origin;  (2)  false  swearing  with  respect  to 
making  of  the  proof  of  loss;  (3)  that  defend- 
ant's liability,  if  at  all,  la  modified  by  rea- 
son of  concurrent  insurance.  The  reply  con- 
tains two  separate  defenses:  (1)  That  de- 
fendant should  be  estopped  from  asserting 
that  plaintiff  made  a  false  statement  with  re- 
spect to  the  proof  of  loss,  for  the  reason  that 
the  same  was  made  In  the  manner  prescrib- 
ed by  and  under  the  directions  of  an  accred- 
ited agent  of  defendant,  after  a  full  disclo- 
sure by  plaintiff 'of  all  the  circumstances  sur- 
rounding the  destruction  of  the  property ; 
(2)  that  defendant  should  be  estopped  from 
prosecuting  the  second  defense,  because  de- 
fendant, with  full  knowledge  of  every  fact 
surrounding  the  loss  of  property  by  fire,  no- 
tified the  plaintiff  of  Its  denial  of  liability  up- 
on the  ground  of  a  transgression  by  plaintiff 
of  a  provision  in  the  policy  which  Inhibited 
the  storage  of  gasoline,  and  that  plaintiff,  re- 
lying upon  such  statement,  employed  attor- 
neys and  instituted  this  action. 

The  destruction  of  the  property  by  fire  oc- 
curred late  in  the  night,  and  In  the  absence 
of  one  Mr.  Carnlck  and  son,  who  usually 
slept  In  the  building.  In  the  proof  of  loss, 
plaintiff  stated  the  value  of  the  stock  qf  mer- 
chandise destroyed  by  the  fire  was  $15,* 
475.89.  The  contract  of  Insurance  contains  a 
provision  that  any  false  swearing  In  the 
proof  of  loss  will  render  the  policy  void.  The 
fire  occurred  on  July  20,  1008.  On  August  8, 
1908,  the  proof  of  loss  was  made,  and  on  Oc- 
tober 27th  following  Grant  B.  Dlmlck,  who 
was  the  acknowledged  attorney  for  defend- 
ant, forwarded  to  plaintiff  a  letter  stating 
that  defendant  declined  to  pay  the  loss,  be- 
cause of  an  increased  hazard  produced  by  the 
act  of  plaintiff  in  storing  a  quantity  of  gas- 
oline in  the  building,  contrary  to  one  of  the 
conditions  of  the  policy. 

Enforced  by  much  authority,  counsel  for 
defendant  Insist  that  the  court  committed 
error  in  giving  this  admonition  to  the  jury: 
"Gentlemen  of  the  Jury:  It  Is  admitted  in 
this  case  that  on  the  27th  day  of  October, 
1908,  G.  B.  Dlmlck,  as  the  attorney  for  the 
Queen  City  Insurance  Company,  wrote  a  let- 
ter to  the  plaintiff,  R  M.  Ward,  at  North 
Bend,  in  Coos  county,  in  this  state,  in  the 
name  of  bis  company,  in  which  he  declined  to 
pay  this  policy  of  Insurance  No.  64,676,  which 
was  Issued  by  this  defendant  company,  on  the 
24th  day  of  August,  1907,  and  which  °waa  to 
run  for  a  year  upon  the  ground  that  the  risk 
of  the  company  had  been  Increased  by  the 
renting  of  a  portion  of  this  property  to  the 
Bevler  Manufacturing  Company,  and  the  dec- 
lination of  the  company  to  pay  that  amount 
of  loss,  under  that  policy,  was  placed  on  the 
ground,  and  upon  that  ground  alone,  that 
the  Increase  In  that  risk  avoided  the  policy, 
under  the  terms  and  conditions  of  it.    If.  in 
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this  case  yoQ  find  that  at  the  time  Mr.  Dim- 
Ick,  wrote  this  letter,  on  the  27th  of  October, 
190S,  this  company  knew  all  the  facts  and 
circumstances  which  It  knew  when  it  filed  its 
second  substitated  answer  In  this  case,  then, 
gentlemen  of  the  jury,  your  verdict  should 
be  for  the  plaintiff,  subject  to  such  other  In- 
structions as  1  shall  give  you,  because,  when 
they  know  all  of  the  facts,  and  they  under- 
take to  assign  the  reason  why  they  do  not 
folflll  their  contract,  knowing  all  the  facts, 
they  must  state  all  the  facts,  and,  if  they 
failed  to  state  all  the  facts,  they  can  only  be 
heard  In  that  event  In  regard  to  the  facts 
which  they  have  alleged.  This,  of  course,  is 
provided  the  plaintiff  in  this  case,  relying  on 
that  letter,  has  hired  an  attorney  and  has 
paid  the  costs  to  bring  an  action  In  a  court 
of  justice,  relying  upon  the  statements  that 
are  made.  Persons  in  good  faith  must  usu- 
ally give  all  the  reasons  for  refusing  to  pay, 
or  ever  thereafter  hold  their  peace  as  to 
those  things  they  do  not  know.  Therefore, 
as  to  the  defense  of  Increased  hazard,  U  you 
find  these  facts  were  all  known  at  the  time 
this  letter  of  October  27th  was  written,  your 
verdict  must  be  for  the  plaintiff  In  this  case. 
If,  hpwever,  you  find  that,  after  Mr.  Dimick 
wrote  this  letter,  the  facts  that  are  allege  in 
the  second  substituted  answer,  those  facts 
came  to  the  defendant  company,  and  they 
were  not  In  the  possession  of  these  facts  at 
the  time  that  Mr.  Dimick  wrote  that  letter, 
then  they  ere  entitled  to  make  this  defense 
In  this  case.  As  I  told  you  before,  if  they 
knew  these  matters  when  they  wrote  that 
letter  of  the  27th  of  October,  1908,  by  Mr. 
Orant  Dimick,  but  did  not  base  their  refusal 
on  that  ground,  you  will  not  consider  it 
But  If  you  ffnd  they  came  in  possession  of 
that  knowledge  after  they  wrote  that  letter, 
and  did  not  have  that  knowledge  at  that 
time,  you  are  to  consider  this  defense.  And 
these  defenses,  gentlemen,  I  have  submitted 
to  you  as  I  have  upon  the  theory  that  the  de- 
fendant company  acquired  this  knowledge 
concerning  these  facts  after  the  time  that 
this  letter  was  written  by  Mr.  Grant  Dimick 
to  the  plaintiff.  Of  course.  If  they  were  in 
possession  of  that  knowledge  at  the  time  this 
letter  was  written  by  Mr.  Dimick  to  the 
plaintiff,  these  defenses  will  not  be  consider- 
ed by  you.  They  are  only  to  be  considered 
by  you  If  yon  find  that  the  company  came  in 
possession  of  these  facts  after  Mr.  Grant 
Dimick  wrote  this  letter  to  the  plaintiff  on 
the  27th  day  of  October,  1908."  We  quote 
this  Instruction  in  its  fullness. 

[1]  We  quite  agree  with  counsel  that  poli- 
cies of  insurance  become  void  in  case  of 
fraud  or  false  swearing  by  the  insured  touch- 
ing any  matter  relating  to  the  insurance,  or 
the  subject  thereof,  whether  before  or  after 
loss.  Though  it  must  be  added  that  mere 
falsity  is  not  sufficient  to  annul  a  policy,  the 
false  swearing  which  vitiates  the  contract  of 
Insurance  must  be  done  willfully  and  know- 
ijigly;   the  effect  being  to  defraud  the  com- 


pany. This  doctrine  was  effectively  stated 
by  Mr.  Justice  BAKIN  in  the  late  case  of 
Bichard  WUlls  and  E.  B.  Willis,  Doing  Busi- 
ness as  Willis  Furniture  Co.  v.  Horticultural 
Fire  BeUef  of  Oregon,  137  Pac  761,  in  this 
languajge:  "The  terms  'fraud'  and  false 
swearing,'  being  ubed  together,  most  have  the 
same  application,  and  the  false  swearing 
must  have  been  knowingly  and  willfully 
false ;  its  effect  being  to  deceive  or  mislead." 

[2]  Whether  in  this  case  there  was  false 
swearing  upon  the  part  of  plaintiff  was  con- 
clusively sealed  by  the  verdict  of  the  jury, 
though,  commingled  with  that  consideration, 
was  the  other,  that  the  jurors  were  told  to 
disregard  any  matters  pertaining  to  false 
swearing  in  the  proof  of  loss,  If  they  believed 
defendant  was  in  full  possession  of  all  the 
facts  and  circumstances  relating  to  the  flte 
at  the  time  plaintiff  received  the  Dimick  let- 
ter. 

On  this  point,  Mr.  Chief  Justice  Moore,  in 
Wyatt  V.  Henderson,  31  Or.  48,  48  Pac.  790, 
credits  Mr.  Justice  Swayne  In  Railway  Co.  v. 
McCarthy,  96  U.  S.  258,  24  L.  Ed.  683,  as 
saying:  "Where  a  party  gives  a  reason  for 
his  conduct  and  decision  touching  anything 
in  action  in  a  controversy,  he  cannot,  after 
litigation  has  begun,  change  his  ground,  and 
put  his  conduct  upon  another  and  a  different 
consideration.  He  is  not  permitted  thus  to 
mend  his  hold.  He  is  estopped  from  doing 
It  by  a  settled  principle  of  law." 

We  see  no  reason  to  depart  from  this  rule 
which  is  securely  rooted  in  common  justice 
and  plainly  applicable  to  the  case  at  bar. 
After  the  lapse  of  some  months  subsequent 
to  the  fire,  defendant  expressed  its  declina- 
tion to  meet  the  terms  of  the  contract  of 
Insurance  upon  the  sole  ground  that  certain 
acts  of  the  plaintiff  had  Increased  the  haz- 
ard of  its  risk.  Accepting  this  position  of 
defendant's  as  the  battle  ground,  plaintiff 
employed  counsel  and  Initiated  this  action. 
By  this  conduct,  defendant  led  plaintiff  to 
believe  that  there  was  but  one  reason  for 
its  denial  of  liability;  consequently,  under 
such  circumstances,  defendant  should  not  be 
permitted  to  screen  Itself  from  liability  on 
grounds  other  than  the  one  specified  in  the 
letter  indited  by  its  legal  representative,  pro- 
vided defendant  bad  Informed  Itself  prior  to 
the  letter  of  the  cause  of  the  fire,  and  was  In 
possession  of  the  material  which  it  now 
claims  exculpates  it  from  liability.  "Every 
consideration  of  public  policy  demands  that 
Insurance  companies  should  be  required  to 
deal  with  their  customers  with  entire  fair- 
ness and  frankness.  They  may  refuse  to  pay 
without  specifying  any  ground,  and  insist  up- 
on any  available  ground,  but,  when  they 
plant  themselves  upon  a  separate  defense 
and  so  notify  the  Insured,  they  should  not  be 
permitted  to  retract  If  the  latter  has  acted 
upon  their  position  as  announced,  and  in- 
curred expenses  in  consequence  of  i^,"  said 
Mr.  Chief  Justice  Church  speaking  for  the 
Court  of  Appeals  in  Brink  et  ai.  v.  Insuranot 
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Co.,  80  N.  T.  108,  and  quoted  with  approral 
in  McCormlck  7.  Ins.  Ck>.,  163  Pa.  103,  20  Atl. 
747. 

The  adJndlcatlonB  relied  npon  by  defend- 
ant's counsel  advance  tbe  doctrtne  that  a 
waiver,  to  be  efficacious,  must  embrace  all  of 
the  elements  present  in  an  equitable  estoppel. 
Admittedly  there  are  some  strong  cases  urg- 
ing that  principle,  for  example,  Armstrong  r. 
Agricultural  Ins.  Co.,  130  N.  T.  660,  29  N.  E. 
091,  and  Gibson  Electric  Co.  t.  LlTerpool  ft 
London  &  Globe  Ins.  Co.,  1B9  N.  T.  418,  54  N. 
E.  23.  HoweTer,  we  feel  that  both  tbe  force 
of  logic  and  the  weight  of  authority  sustain 
the  doctrine  Just  announced.    19  Cyc.  793. 

In  this  case,  it  is  alleged,  and  much  com- 
petent proof  was  given  at  the  trial  in  support 
thereof,  that,  seasonably  following  the  de- 
struction of  the  property  by  fire,  two  insur- 
ance adjusters,  one  of  whom  represented 
defendant,  visited  the  scene  of  the  Are,  and 
made  inquiries  concerning  the  origin  of  the 
fire,  the  quantity  and  value  of  the  property 
destroyed  and  the  ownership  thereof,  the  in- 
crease of  the  hazard,  if  any,  and  discussed 
generally  with  plaintiff  all  matters  apper- 
taining to  an  inquiry  of  that  nature.  Con- 
sequently, when  defendant  decided  to  deny 
liability  to  plaintiff,  good  faltb  required  that 
it  should  apprise  plaintiff  fully  of  its  posi- 
tion, and,  falling  to  do  this,  we  think  defend- 
ant is  estopped  from  asserting  any  defense, 
tfther  than  that  brought  to  the  notice  of 
plaintiff.  This  principle  of  law  was  covered 
by  the  court  in  its  instructions,  and  left  the 
question  of  estoppel  to  be  decided  by  the 
Jury.  No  error  was  committed.  Smith  v. 
Ins.  Co.,  107  Mich.  270,  65  N.  W.  236,  30  L. 
R.  A  368;  Towle  v.  Ins.  Co.,  01  Mich.  219, 
61  N.  W.  987;  Bonnert  v.  Ins.  Co.,  129  Pa. 
658,  18  Aa  662,  15  Am.  St  R«p.  739;  10 
Cyc.  793. 

[3]  The  learned  trial  court  stated,  among 
other  things,  to  the  Jury  that:  "Tou  will  ob- 
serve, however,  gentlemen,  that  this  involves 
the  charge  of  a  crime,  and  there  is  a  natural 
presumption  of  innocence,  so  far  as  this  man 
Is  concerned,  this  plaintiff,  and  that  natural 
presumption  of  Innocence  you  are  to  weigh  in 
considering  this  matter,  in  considering  your 
verdict,  and  you  are  also  instructed  that  this 
is  a  natural  presumption  of  Innocence  in  this 
case,  because  it  is  not  a  criminal  case.  And 
this  natural  presumption  of  innocence  is 
founded  upon  the  fact  in  favor  of  this  plain- 
tiff that  men  do  not  ordinarily  commit  crimes 
of  this  kind.  You  are,  however,  to  weigh  all 
of  tbe  testimony  in  this  case,  giving  this  pre- 
sumption such  weight  as  you  think  it  is  en- 
titled to,  but,  after  all,  determine  the  case 
npon  a  preponderance  of  the  evidence,  as  I 
Bhall  hereafter  indicate  to  you."  An  ex- 
ception to  this  instruction  was  taken  by  coun- 
sel for  defendant,  and  is  here  urged  as  error 
upon  the  twofold  hypothesis:  (1)  That  there 
la  no  natural  presumption  that  one  who  has 
Insured  bis  property  will  not  burn  the  same 
In  order  to  obtain  the  inaurance;  Qi)  tiiat  a 


presumption  of  law  or  t&ct,  natural  or  other- 
wise, Is  not  evidence  for  tbe  Jury.  Counsel 
with  sdiolarly  force  argue  that  the  function 
of  a  pi-esnmption  is  to  take  tbe  place  of  evi- 
dence, and  relates  only  to  a  rule  of  law.  Or, 
by  indulging  a  pleasing  figure  of  speech  as 
did  Justice  Lamm  in  Mockowik  v.  Kansas 
City,  163  Mo.  650,  04  8.  W.  266:  "Presump- 
tions may  be  looked  on  as  the  bats  of  the 
law,  flitting  in  the  twUight,  but  disappearing 
in  the  sunshine  of  actual  facts."  If  this 
question  was  one  of  first  Impression  In  this 
state,  we  would  feel  obliged  to  give  unto  it 
serious  consideration,  but,  in  deference  to  tbe 
statute  which  says  a  presumption  is  a  deduc- 
tion which  the  law  expressly  directs  to  be 
made  from  particular  facts  (L.  O.  L.  {  796), 
and  to  the  opinion  of  this  court  in  National 
Bank  v.  Ins.  Co.,  83  Or.  43,  62  Pac.  1050,  and 
which  was  followed  in  Sears  v.  Daly,  43  Or. 
361,  73  Pac.  6,  we  feel  the  instructions  given 
by  the  learned  circuit  Judge  were  correct  and 
in  accord  with  the  statute  and  the  law  here- 
tofore announced  by  this  court  Without 
entering  upon  a  formal  disquisition  of  the 
law  Involved,  the  statement  may  well  be 
made  that  counsel  for  defendant  has  pro- 
duced an  abundance  of  high  authority  to  sup- 
port the  position  for  which  they  contend. 
But  whatever  may  be  the  rule  in  some 
states,  or  the  principle  sanctioned  by  the 
tert-writers,  our  Code  regards  a  presumption 
aa  a  species  of  evidence  by  placing  presump- 
tions in  the  class  of  indirect  evidence.  L.  O. 
L.  I  703.  No  sufficient  reason  is  presented  to 
warrant  this  court  In  overruling  its  former 
pronouncement  on  the  subject  nnder  consid- 
eration, and  for  that  reason  adherence  is 
given  to  the  rule  embodying  the  instructions 
of  the  lower  court 

[4]  Again,  a  reversal  of  the  Judgment  is 
sought  upon  the  ground  tlmt  the  court  com- 
mitted prejudicial  error  in  allowing  one  Carl 
B.  FoUand,  a  witness  for  plaintiff,  to  give  his 
opinion  concerning  the  value  of  the  stock  of 
merchandise  in  the  store  at  the  time  of  the 
conflagration.  Tbe  witness  testified  that  he 
was  living  in  North  Bend,  and  in  the  employ 
of  plaintiff  at  the  time  of  the  Are ;  that  for 
some  weeks  prior  to  the  destruction  of  the 
property  he  was  keeping  the  books,  selling 
goods,  and  helping  with  the .  stock  of  mer- 
chandise owned  by  plaintiff;  that  he  as- 
sisted the  adjusters  in  their  work  of  ascer- 
taining the  value  of  the  stock  from  the  books 
and  records  kept  by  plaintiff  in  connection 
with  the  business  in  which  he  was  engaged. 
The  witness  then  was  permitted  to  testify, 
over  objection,  that  in  his  opinion,  the  value 
of  the  stock  was  at  tbe  time  of  the  fire  be- 
tween $12,000  and  $16,000. 

Complaint  is  also  made  that  one  F.  J. 
Clark  was  allowed  to  testify,  over  objection, 
that  In  his  opinion,  the  value  of  the  stock  at 
and  immediately  before  the  fire  was  not  less 
than  $10,000,  nor  more  than  $11,000.  Before 
giving  the  opinion,  the  witness  stated  he  bad 
bad  considerable  experience  ia  tbe  buying  of    . 
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goods  ot  tbe  kind  carried  by  plaintiff;  that 
be  was  a  frequent  vUitor  at  plaintiff's  place 
of  bnslneBs  and  acquainted  wltb  the  quantity 
and  character  of  tbe  stock  of  goods  owned  by 
him  during  tbe  four  montbs  preceding  tbe 
flre. 

The  contention  Is  made  tbat  these  witness- 
es did  not  possess  tbe  necessary  qualifica- 
tions to  testify  as  to  tbe  value  of  tbe  stock 
of  goods  destroyed.  It  would  be  difficult  to 
define  tbe  exact  measure  of  fitness  a  witness 
must  have  before  being  privileged  to  express 
an  opinion  InTolving  value,  though  tbe  wit- 
ness must  have  some  knowledge  of  the  mat- 
ters about  which   be  expresses  an  opinion. 

In  Multnomah  County  v.  Willamette  Co.,  49 
Or.  221,  89  Pac.396,  this  court,  citing  a  num- 
ber of  its  former  opinions  In  support  thereof, 
said:  "Tbe  witness'  qualifications  to  express 
an  opinion  on  tbe  subject  was  a  question  of 
fact  for  the  trial  Judge,  and  bis  finding  will 
not  be  disturbed  except  in  case  of  an  abuse 
of  discretion."  From  these  conclusions,  It 
follows  tbat  tbe  judgment  must  be  affirmed. 

McBRIDB,  a  J.,  and  BEAN  and  EAKIN, 
JJ.,  concur. 

(69  Or.  367) 
COLGAN  V.  FARMERS'  ft  MECHANICS' 
BANK. 

(Supreme  Court  of  Oregon.     Feb.  17,   1914.) 

1.  MoBTOAOBs   (I   33*)— Absolute  Deed   ab 
MoBTOAOE— Defeasance. 

A  deed  absolute  in  form,  but  accompanied 
by  a  written  contract  requiring  the  grantee  to 
Bell  and  account  for  the  proceeds  in .  excess  of 
tbe  debt  due  such  grantee,  and  giving  the  gran- 
tor tbe  right  to  redeem  on  payment  of  the  debt, 
is  in  effect  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  67-82;   Dec.  Dig.  i  33.*] 

2.  MOBTOAOES  (S  216*)— RiOHTS  OF  Pasties— 
Sal£  of  Pbeuises. 

Where  a  contract  required  a  grantee  to  sell 
tbe  premises,  and  pay  tbe  proceeds  in  excess  of 
the  grantor's  debt  to  the  grantor,  and  gave  the 
grantor  the  right  to  redeem,  the  conveyance  of 
the  lands  by  the  grantee  in  exchange  for  other 
lands  was  a  breach  of  the  contract,  and  entitled 
tbe  grantor  to  recover  the  difference  between 
tbe  value  of  the  land  and  the  amount  of  the 
debt 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  f»  462,  554r-5!58 ;   Dec.  Dig.  g  216.*j 

3.  JUDGUENT    (S   6SS*)— Meboeb   and    Bab— 
Identitt  of  Subjbct-Mathib. 

Where  plaintiff  conveyed  certain  land  to  de- 
fendant to  secure  a  debt,  with  an  agreement  for 
redemption  or  for  a  sale  by  the  grantee,  and  an 
application'  of  the  proceeds  to  the  debt  and 
payment  of  any  balance  to  the  grantor,  and 
tbe  grantee  wrongfully  sold  the  land,  a  judg- 
ment, in  an  action  by  tbe  grantor  for  tbe  differ- 
ence between  tbe  amount  of  his  debt,  to  secure 
which  be  bad  conveyed  the  property,  and  the 
reasonable  value  of  the  land,  was  a  bar  to  a 
second  suit  between  the  parties  for  an  account- 
ing for  such  difference,  together  with  the  rents 
and  profits  while  tbe  grantee  held  possession  of 
the  land. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  |{  1062-1064, 1067.  1073,  1084,  1085, 
1092-1096,  1132;   Dec.  Dig.  {  585.*] 


Department  1.  Appeal  from  Circuit  Court, 
Marlon  County;  Wm.  Galloway,  Judge. 

Suit  by  George  H.  Colgan  against  tbe 
Farmers'  &  Mechanics'  Bank.  From  a  decree 
for  defendant,  plaintiff  appeals.    Affirmed. 

Frank  Holmes,  of  Salem,  for  appellant 
John  H.  McNary,  of  Salem  (C.  U.  McNary, 
of  Salem,  on  tbe  brief),  for  respondent 


RAMSET,  J.  This  Is  a  salt  in  equity  for 
an  accounting  and  for  other  purposes. 

On  January  27,  1909,  the  plaintiff  was  In- 
debted to  tbe  defendant  and  another  person 
In  the  aggregate  sum  of  $2,669.40.  At  the 
same  time  tbe  plaintiff  owned  in  fee  about 
60  acres  of  land,  which  la  described  in  tbe 
complaint. 

On  said  27th  day  of  January.  1909,  tbe 
plaintiff  and  tbe  defendant  entered  into  a 
contract,  reciting  tbat  tbe  plaintiff  was  in- 
debted to  Z.  T.  Bogard  and  tbe  defendant 
in  tbe  aggregate  sum  of  $2,669.40,  and 
that,  in  consideration  of  tbe  conveyance 
to  tbe  defendant  by  tbe  plaintiff,  of  said 
tract  of  land,  tbe  defendant  bad  assumed 
and  paid  said  Ind^tedness.  The  defend- 
ant agreed,  by  said  contract,  that  It  would 
sell  said  real  premises  "at  their  best  fig- 
ure" as  soon  as  a  purchaser  could  be" 
found  for  them,  and  that  it  would  not  sell, 
or  cause  to  be  sold,  said  property  for  less 
than  Its  market  value,  and  tbat  tbe  plaintiff 
should  have  the  benefit  of  whatever  could 
be  realized  for  said  land  In  excess  of  said 
sum  of  $2,669.40,  and  interest  thereon  at 
the  rate  of  8  per  cent,  per  annum  up  to  tbe 
time  of  such  sale.  It  was  further  agreed, 
by  said  contract,  that  the  plaintiff  should 
have  a  right  to  redeem  said  real  premises 
from  the  defendant  at  any  time  before  the 
defendant  should  sell  the  same,  upon  the 
payment  to  defendant  of  tbe  sum  of  $2,669.- 
40,  and  Interest  thereon  from  the  date  of 
said  contract  to  the  time  of  such  redemptlou, 
at  tbe  rate  of  8  per  cent  per  annum.  It 
was  further  agreed,  by  said  contract,  that, 
if  the  plaintiff  should  secure  a  purchaser  for 
said  premises,  who  should  be  able,  ready, 
and  willing  to  buy  said  premises,  tbe  defend- 
ant would  convey  said  premises  to  such  pur- 
chaser, and  accept.  In  full  of  its  claim  upon 
said  premises,  said  sum  of  $2,669.40,  and 
Interest  on  said  sum  at  the  rate  of  8  per 
cent  per  annum  from  the  date  of  said  con- 
tract, and  pay  to  tbe  plaintiff  tbe  overplus. 
If  any,  received  from  said  sale.  Said  con- 
tract provided,  also,  that.  In  case  tbe  defend- 
ant should  sell  said  land,  it  should  inform 
the  plaintiff  of  tbe  true  amount  received  for 
the  same. 

The  plaintiff  conveyed  said  tract  of  land 
to  tbe  defendant  In  accordance  with  the 
terms  of  said  contract,  and  the  defendant 
received  said  conveyance  and  said  land  under 
and  In  accordance  wltb  the  terms  of  said 
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contract,  and  for  the  purposes  stated  there- 
in; said  deed,  however,  being  In  form  an 
ordinary  deed  of  conveyance,  and  it  did  not 
refer  to  said  contract,  or  contain  any  de- 
feasance clause. 

The  defendant  entered  into,  possession  of 
said  real  premises  on  January  27,  1909,  and 
retained  possession  thereof  until  February 
18,  1909,  a  period  of  22  days,  and  on  said 
day,  in  violation  of  said  contract,  it  sold 
said  real  premises  to  Alvla  L>.  Toung  afid 
Sarah  A.  Young  for  other  property,  and  on 
March  12,  1910,  the  last-named  vendee  sold 
it  to  R.  J.  Kinney. 

Said  Alvia  L.  Young,  and  Sarah  A.  Young, 
and  R.  J.  Kinney,  at  the  time  that  they  re- 
spectively purchased  said  premises,  tiad  no 
notice  or  knowledge  that  the  plaintiff  had  or 
claimed  any  right  or  interest  in  said  premis- 
es, and  they'  were  purchasers  thereof  in  good 
faith,  and  for  a  valuable  consideration. 

It  is  admitted  that  the  conveyance  of  said 
priemises  to  the  defendant  was  in  fact  a 
mortgage  to  secure  the  payment  of  said  sum 
of  $2,669.40,  and  Interest  thereon. 

The  plaintiff,  in  May,  19Uii,  procured  a  pur- 
chaser for<«aid  real  premises  in  the  person 
of  James  Stewart,  who  was  able,  willing, 
and  ready  to  buy  said  premises,  and  to  pay 
therefor  the  sum  of  $1,000.  The  plaintiff 
notified  the  defendant  ttiat  he  had  procured 
said  purchaser,  and  tliat  the  latter  would 
pay  $4,000  for  said  land.  The  defendant 
had  previously  conveyed  said  premises  to  a 
purchaser  in  good  faith,  and  for  a  valuable 
consideration,  as  stated  supra,  and  was  un- 
able to  convey  said  premises  to  said  James 
Stewart,  and  he  refused  to  do  so. 

Soon  thereafter  the  plaintiff  commenced 
an  action  at  law  against  the  defendant  in 
the  circuit  court  of  Marion  county  for  dam- 
ages, and  later,  to  wit,  on  the  17th  day  of 
June,  1909,  by  leave  of  said  circuit  court, 
he  filed  in  said  court  his  amended  complaint 
in  said  action,  and,  by  said  amended  com- 
plaint, the  plaintiff  pleaded  said  contract 
above  referred  to  and  the  execution  of  the 
deed  of  conveyance  referred  to,  as  security 
for  said  debt  of  $2,660.40,  his  production  of 
James  Stewart,  as  an  intended  purchaser  of 
said  property  for  the  sum  of  $4,000,  and  his 
demand  upon  the  defendant  tliat  the  latter 
convey  to  said  Stewart  said  premises  for 
$4,000,  and  pay  blm,  in  accordance  with  the 
terms  of  said  contract,  the  overplus  remaining 
after  deducting  from  said  $44X)0  said  sum  of 
$2,669.40,  and  interest,  which  the  plaintiff 
then  owed  him  as  aforesaid;  said  overplus 
amounting  to  $1,265.34.  Among  other  things, 
the  plaintiff  alleged  the  following  in  said 
amended  complaint:  "That  the  said  defend- 
ant at  said  time  [when  the  plaintiff  demand- 
ed ■  that  he  convey  said  premises  to  said 
Stewart],  in  violation  of  the  terms  of  said 
contract,  refused  to  accept  said  sum  of  $2,- 
669.40,  together  with  interest  thereon  at  8 
per  cent,  per  annum  from  January  27,  1900, 
and  refused  and  atiU  refuses  to  convey  said 


lands  unto  plaintiff  or  said  purchaser,  and  at 
said  time  notified  said  plaintiff  that  defend- 
ant had  traded  and  conveyed  away  said  prem- 
ises to  one  Young  for  other  lands,  thereby 
causing  the  plaintiff  to  lose  said  sale,  and 
lose  the  difference  between  $4,000  and  $2,734.- 
66,  the  entire  claim  of  defendant,  principal 
and  interest  amounting  to  the  sum  of  $2,734.- 
66,  the  overplus  over  defendant's  entire  claim, 
to  plalntlETs  damage  in  the  sum  of  $1,265.34." 
The  said  amended  complaint  demanded  judg- 
ment against  the  defendant  for  said  sum  of 
$1,265.34,  and  interest,  etc. 

The  defendant  in  said  action  filed  an  an- 
swer, denying  nearly  all  of  tne  amended  com- 
plaint, and  set  up  some  new  matter  which 
was  put  in  issue  by  a  reply. 

Said  action  was  tried  in  the  circuit  court 
of  Marion  county,  and  a  verdict  and  a  Judg- 
ment were  rendered  therein  in  favor  of  the 
plaintiff  and  against  the  defendant  for  said 
sum  of  $1,265.34  at  the  July  term  of  said 
circuit  court  for  1909.  The  defendant  ap- 
pealed from  said  Judgment  to  this  court,  and 
this  court,  on  the  2l8t  day  of  March,  1911. 
aSBrmed  said  judgment  Shortly  thereafter 
the  defendant  paid  to  the  plaintiff  said  judg- 
ment, and  the  plaintiff  satisfied  it  of  record. 

On  April  29,  1912,  the  plaintiff  commenced 
this  snlt  in  equity  by  filing  his  complaint, 
setting  up  the  execution  of  said  written  con- 
tract and  the  execution  of  said  deed  of  con- 
veyance of  said  premises  to  the  defendant 
as  security  foresaid  indebtedness  of  $2,669.40, 
and  interest,  and  made  a  copy  of  said  con- 
tract a  part  of  his  complaint  Said  com- 
plaint alleges,  also,  that  the  defendant,  in 
violation  of  said  written  contract,  conveyed 
said  real  premises  to  Aliva  L.  Young  and 
Sarah  A.  Young  on  February  18,  1909,  in  ex- 
change for  other  lands,  as  stated  supra,  and 
that  said  conveyance'  cut  off  all  right  to  re- 
deem said  premises  from  the  defendant,  to 
the  plaintlfTs  great  Injury  and  loss.  The 
complaint  alleges,  also,  that  the  defendant 
entered  into  the  possession  of  said  premises 
on  January  27,  1909,  and  received  the  rents 
and  profits  thereof,  and  that  the  rents  and 
profits  of  said  premises  are  of  the  reasonable 
value  of  $500  per  annum,  and  that  the  plain- 
tiff is  entitled  to  an  accounting  with  the  de- 
fendant for  the  value  of  the  said  real  prop- 
erty, and  for  rents,  issues,  and  profits,  less 
the  reasonable,  proper,  and  legitimate  ex- 
penditures on  said  property,  and  the  defend- 
ant's said  debt  of  $2,669.40,  and  interest 
thereon  at  8  per  cent  per  annum  from  Jan- 
uary 27,  1906,  until  the  18th  day  of  Febru- 
ary, 1909,  the  date  when  the  defendant,  in 
violation  of  said  written  contract,  conveyed 
away  said  premises.  The  complaint  alleges, 
also,  frequent  demands  upon  the  defendant 
for  an  accounting,  etc. 

The  complaint  prays  for  a  decree  that  said 
conveyance  from  the  plaintiff  to  the  defend- 
ant, dated  January  27,  1909,  was  given  for 
the  purpose  of  securing  to  the  defendant  the 
payment  of  said  $2,669.40,  and  interest,  and 
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ihat  the  conveyaDce  of  said  iwemisee  by  tbe 
defendant  to  Youngs  was  made  In  violation 
of  said  written  contract,  that  the  conrt  de- 
cree that  the  plaintiff  Is  entitled  to  tbe  Talue 
of  said  real  premises,  and  the  rents  and 
profits  thereof,  less  the  said  Indebtedness  of 
$2,669.40  to  the  defendant,  and  interest,  as 
stated  supra,  and  for  a  decree  requiring  the 
defendant  to  account  to  the  plaintiff  for  the 
full  value  of  said  premises,  and  the  rents 
and  profits,  less  said  debt,  etc. 

Tbe  defendant,  by  Its  answer,  among  other 
things,  pleaded,  in  bar  of  the  plaintiff's  right 
to  recover  anytiUng  in  this  suit,  the  recovery 
by  the  plaintiff,  in  said  action  at  law,  of  said 
Judgment  for  said  sum  of  $1,265.34,  and  tbe 
payment  thereof  to  the  plaintiff  by  the  de- 
fendant Said  answer  pleaded  said  Judg- 
ment as  an  estoppel  also. 

A  demurrer  to  said  answer  was  overruled, 
and  the  plaintiff  filed  a  reply,  putting  in  is- 
sue tbe  allegations  of  the  answer. 

The  plaintiff  took  some  evidence  to  sustain 
the  allegations  of  tbe  complaint,  and  tbe 
judgment  roU  In  said  action  at  law  was  put 
in  evidence  to  prove  tbe  allegations  of  the 
answer.  The  court  below  made  findings,  and 
gave  a  decree  for  tbe  defendant  for  costs  and 
disbursements. 

Tbe  only  question  for  decision  is  whether 
said  Judgment  of  the  circuit  court  of  Marlon 
county  in  favor  of  the  plaintiff  for  said  sum 
of  $1,265.34,  rendered  in  said  action  at  law, 
•.8  stated  supra,  is  a  bar  to  tbe  plaintiff's 
right  of  recovery  In  this  suit 

[1]  Tbe  deed  of  conveyance,  made  by  tbe 
plaintiff  to  tbe  defendant  on  January  27, 
1909,  was  executed  to  secure  to  the  defendant 
the  payment  of  said  sum  of  $2,669.40,  and 
interest,  and  hence  It  was  in  effect  a  mort- 
gage. Said  deed  was  in  form  an  absolute 
conveyance;  but  the  written  contract,  execut- 
ed at  tbe  same  time,  and  as  a  part  of  said 
transaction,  shows  said  deed  to  have  been  in- 
tended to  operate  as  a  mortgage.  As  the  deed 
was,  on  its  face,  an  absolute  conveyance,  tbe 
defendant  bad  the  power  to  convey  the  land 
to  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration, and  vest  in  such  purchaser  a  good 
indefeasible  title  In  fee.  This  it  did  on  Feb- 
ruary 18, 1909,  after  having  had  possession  of 
the  land  for  22  days. 

[2]  The  defendant's  conveying  said  land  to 
tbe  Youngs  In  exchange  for  other  lands  was 
a  breach  ,of  the  written  contract,  executed  at 
the  time  that  the  deed  was  made,  and  as  soon 
as  the  defendant  thus  conveyed  said  land 
for  other  lands,  in  violation  of  said  contract, 
tbe  plaintiff  bad  a  right  to  recover  from  him 
tbe  value  of  said  land,  less  tbe  $2,669.40,  and 
Interest,  the  amount  of  said  debt,  whose  pay- 
ment was  secured  by  tbe  execution  of  said 
deed  of  conveyance 

In  Meehan  v.  Forrester,  62  N.  Y.  281,  the 
facts  were  similar  to  the  facts  in  this  case, 
and  the  court  says :  "The  sale  was  shown  to 
have  been  made  without  the  consoit  of  Mee- 
han, and  in  violation  of  bis  rights,  and  it 


does  not  appear  that  tbe  plaintiff  ever  had 
noUce  of  it  He  was  not  bound  by  sucb  a 
sale.  He  was  entitled  to  his  land,  on  pay- 
ment of  the  amount  due  Bertlne  or  his  rep- 
resentatives. If  Bertlne,  by  reason  of  his 
own  wrongful  act  had  deprived  himself  of 
the  ability  to  restore  the  land  to  which  the 
plaintiff  is  equitably  entitled,  be  or  Us  rep- 
resentatives were  bound  to  account  to  the 
plaintiff,  at  his  election,  either  for  the  pro- 
ceeds of  the  sale  of  the  land,  or  for  its  Value 
at  the  time  when  tbe  plaintiff's  right  to-sucb 
reparation  was  established." 

In  Bootbe  v.  Fleet  80  Tex.  141,  15  S.  W. 
799,  the  facts  were  somewhat  as  tiiey  are  in 
this  case,  and  the  syllabus  of  tbe  court  Is: 
"The  owner  of  land  conveyed  by  deed  abso- 
lute but  in  trust  to  secure  a  loan  from  the 
grantee  sued  the  grantee  for  tbe  land,  or  its 
value  In  event  it  could  not  be  r&overed,  al- 
leging tl^t  in  fraud  of  tbe  rights  of  the 
plaintiff  tbe  defendant  bad  sold  the  land. 
It  appearing  on  the  trial  that  the  land  bad 
passed  into  tbe  hands  of  bona  fide  purchas- 
ers, held,  that  tbe  measure  of  the  plaintifl's 
right  to  recover  was  the  value  of  the  land 
at  the  day  of  tbe  trial,  lets  tbe  debt  secured, 
and  interest  or  the  money  realized  by  the 
defendant  In  his  sale,  with  interest  leat  tbe 
amount  of  tbe  debt  secured." 

As  soon  as  the  plaintiff  knew  of  the  trans- 
fer of  tbe  land  by  tbe  defendant  to  tbe 
Youngs,  in  fraud  of  his  rights,  be  Iiad  tbe 
right  to  recover  from  the  defendant  tbe  value 
of  tbe  land,  less  the  amount  of  the  debt  se- 
cured by  tbe  land,  or  the  proceeds  received 
by  the  defendant  for  tbe  land,  lea*  the 
amount  of  the  debt  secured,  at  his  election. 

Tbe  defendant  sold  the  land  on  February 
18, 1909,  and  in  May,  1009,  the  plaintiff  found 
a  purchaser  for  the  land,  who  was  willing  to 
pay  $4,000  for  It  and  be  demanded  of  the  de- 
fendant that  It  convey  said  laud  to  said  pur- 
chaser for  $4,000,  and  pay  to  the  plaintiff 
said  money,  less  the  amount  of  tbe  debt  se- 
cured by  the  land.  Tbe  defendant  refused  to 
make  said  conveyance,. and  notified  the  plain- 
tiff that  it  bad  previously  conveyed  said 
lands  to  the  Youngs,  as  stated  supra. 

[3]  Soon  thereafter  the  plaintiff  commoiced 
said  action  to  recover  from  the  defendant  as 
damages,  said  sum  of  $1,266.34.  This  sum 
was  the  amount  offered  by  said  Stewart  for 
said  premises,  Ie««  said  Indebtedness  of  $2,- 
669.40,  and  accrued  Interest  thereon,  which 
tbe  Plaintiff  owed  tbe  defendant  He  obtain-, 
ed  Judgment  for  said  sum  of  $1,265.34,  and 
the  defendant  paid  said  Judgment 

When  the  plaintiff  produced  said  proposed 
purchaser,  who  offered  $4,000  for  said  prem- 
ises, and  demanded  that  the  defendant  con- 
vey to  said  purchaser  said  premises  for  said 
Bum,  and  pay  the  plaintiff  the  residue  of  said 
$4,000  remaining  after  deducting  therefrom 
what  tbe  plaintiff  owed  tbe  defendant  as 
stated  supra.  If  the  defendant  bad  then  held 
said  premises,  and  bad  conveyed  them  to  said 
proposed   purchaser,  and- bad  paid  to   tbe 
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plaintiff  all  of  said  $4,000  remaining  after 
deducting  therefrom  the  amount  that  the 
plaintiff  owed  the  defendant,  the  plaintiff 
would  thereby  have  received  from  the  defend- 
ant all  that  he  was  entitled  to  obtain  from 
bim  under  said  contract,  and  that  wonid  have 
been  a  oomidete  adjustment  of  all  matters 
growing  out  of  the  conveyance  of  si^d  prem- 
ises by  the  plaintiff  to  the  defendai^  and  of 
said  written  contract 

By  wrongfully  conveying  said  premises  to 
the  Xoongs,  the  defendant  incapacitated  it- 
self to  convey  said  premises  to  said  proposed 
purchaser,  and  hence  refused  to  make  the  de- 
manded conreyance.  This  resulted  in  the 
plaintiff's  conunendng  said  action  for  dam- 
ages, in  wbl<di  the  plaintiff  recovered  from 
the  defendant  the  difference  between  what 
he  owed  the  plaintiff  and  said  sum  of  $1,000 
the  amount  offered  for  said  premises.  The 
amount  for  wtilch  h'e  obtained  judgment  add- 
ed to  what  he  owed  the  defendant  aggregated 
$4,000,  and  hence  he  received  that  amount 
for  the  land,  and  that  is  all  that  he  demand- 
ed when  he  asked  the  defendant  to  make  said 
conveyance. 

In  hia  amended  complaint  in  said  action, 
he  alleged  that  $4,000  was  "the  reasonable 
value  of  said  premises."  It  therefore  ap- 
pears that  th<  plaintiff  has  received  from  the 
defendant  tM  that  told  land  too*  worth,  and 
all  that  he  wat  ^titled  to  receive. 

The  rule  is  settled  ttiat  a  judgment  upon 
the  merits  is  a  bar  to  a  subsequent  action 
or  suit  between  the  same  parties  upon  the 
same  claim  a»  to  every  matter  that  icaa  or 
miffht  have  heen  litigated  in  the  action  in 
which  it  was  obtained.  Rnckman  v.  Union 
P.  B.  Co.,  45  Or.  678,  78  Pac.  748.  68  L.  R. 
A.  480;  White  v.  Ladd,  41  Or.  824,  68  Pac. 
739,  93  Am.  St  Rep.  732 ;  Belle  v.  Brown,  37 
Or.  588,  61  Pac.  1024;  MorrlU  v.  Morrill,  20 
Or.  96,  26  Pac.  362,  11  L.  R.  A.  165,  23  Am. 

188  P. 


St  Rep.  95 :  Xuen  Suey  v.  Fleahman,  188  Paa 
804. 

In  Ruckman  v.  Union  Pac.  R.  Co.,  supra, 
the  court  says:  "It  is  settled  law  in  this 
state,  as  elsewhere,  that  a  judgment  or  a  de- 
cree rendered  upon  the  merits  is  a  final  and 
conclusive  determination  of  the  rights  of  the 
parties,  and  a  bar  to  a  subsequent  proceed- 
ing between  them  upon  the  same  claim  or 
cause  of  suit,  not  only  as  to  the  matter  actu- 
ally determined,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  and 
had  decided  as  incident  to  or  essentially  con- 
nected therewith,  either  as  a  matter  of  claim 
or  defense." 

In  White  V.  Ladd,  supra,  the  court  says: 
"The  potency  of  a  judgment  as  an  estoppel 
concludes  every  fact  necessary  to  uphold  it, 
and  extends,  not  only  to  matters  actually  de- 
termined, but  to  every  other  matter  which 
the  parties  might  have  litigated  and  have  had 
decided  as  Incident  to  and  essentially  con- 
nected with  the  subject-matter  of  the  litiga- 
tion, and  every  matter  coming  within  the  le- 
gitimate purview  of  the  original  action,  both 
in  respect  to  the  matters  of  claim  and  de- 
fense," etc 

In  the  action  at  law  referred  to  supra,  the 
plaintiff  sought  to  recover  and  did  recover 
the  reasonable  value  of  said  real  property, 
less  the  amount  of  the  indebtedness  that  be 
owed  the  defendant,  and  to  secure  the  pay- 
ment of  which  he  conveyed  said  land  to  the 
defendant,  and  the  judgment  recovered  by 
him  in  said  action  is  a  complete  bar  to  the 
plalntUTs  right  of  suit  in  this  cause. 

We  find  that  the  plaintiff  has  no  right  of 
suit  against  the  defendant,  and  we  approve 
the  findings  and  decree  of  the  court  below. 

The  decree  of  the  court  t>elow  is  affirmed. 

McBRIDE,  C.  J.,  and  MOORE  and  BUR- 
NETT, JJ.,  concur. 
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AliLEN  «t  al.  T.  ANGUS  et  nx. 
(Supreme  Court  of  Oregon.    Feb.  17,  1914.) 

SPECmC    PKBrOBUANCE    ({  69*)  —  CONTBACTB 
EnFOBCBABLE— GOMDITIONAI.  CONTBACT. 

Where  a  contract  for  the  exchange  of  lands 
provided  that  it  should  be  void  at  the  option  of 
plaintiffs,  unless  a  pending  suit  to  foreclose  a 
'  mortgage  on  one  of  defendants'  tracts  should 
be  setUed  by  July  15,  1912,  and  on  July  12th, 
when  nothing  had  been  done  toward  an  adjust- 
ment, defendants  notified  plaintiffs  that  they 
would  not  proceed  further  with  the  contract, 
and  on  July  13th  the  money  was  paid  on  settle- 
ment of  the  suit,  but  the  motion  to  dismiss  was 
not  filed  till  July  16th,  and  not  granted  till 
August  6th,  the  plaintifb  cannot  enforce  the 
contract 

[Ed.  Note.— For  other  cases,  see  Snecific  Per' 
formance.  Cent  Dig.  1 181 ;   Dec.  Dig.  §  69.*] 

Department  No.  2.  Appeal  from  Circuit 
Court,  Hood  River  County;  W.  L.  Bradslmw, 
Judge. 

Suit  by  Mary  Cobum  Allen  and  another 
against  F.  W.  Angus  and  wife:  From  a  de- 
cree for  plalntlfla,  defendants  appeal.  Re- 
versed, and  suit  dismissed. 

See,  also,  133  Pac.  1190. 

Geo.  R.  Wilbur,  of  Hood  River,  for  appel- 
lants. Ernest  G.  Smith,  of  Hood  River,  for 
respondents. 

EAKIN,  J.  This  is  a  suit  for  specific  per- 
formance of  a  contract  for  the  exchange  of 
certain  real  estate.  The  contract,  omitting 
the  description  of  the  property,  is  In  the  fol- 
lowing w6rds: 

"This  agreement,  made  in  duplicate,  this 
8th  day  of  July,  1912,  by  and  between  Mary 
Cobum  Allen  and  Wilbur  B.  Allen,  husband 
and  wife,  of  Hood  River,  Oregon,  first  par- 
ties, and  F.  W.  Angus  and  Grace  E.  Angus, 
husband  and  wife,  of  Hood  River,  Oregon, 
second  parties,  witnesseth  that,  for  and  in 
consideration  of  the  mutual  covenants  here- 
inafter mentioned,  first  parties  have  sold 
and  do  hereby  agree  to  sell  and  convey  to 
second  parties  two  certain  parcels  of  land 
situated  in  the  county  of  Hood  River,  state  of 
Oregon,  described  as  follows,  to  wit :  •  •  • 
The  property  as  above  described  shall  be 
conveyed  to  second  parties  free  from  all  in- 
cumbrance except  one  certain  mortgage  in 
ll<e  sum  of  $6,000.00  dated  December  28, 
lUlO,  with  Interest  at  7  per  cent,  payable 
semiannually,  which  mortgage  is  recorded  in 
volume  5  on  pages  113  and  114  in  Record  of 
Mortgages,  Hood  River  county,  Oregon,  and 
the  property  second  above  described  shall  be 
conveyed  to  second  parties  free  from  all  In- 
cumbrance except  a  certain  mortgage  in  the 
sum  of  18,000,  dated  December  28,  1910,  with 
Interest  at  7  per  cent  payable  semiannnally 
recorded  in  volume  6  on  pages  116  and  116, 
Record  of  Mortgages,  Hood  River  county, 
Oregon.  In  consideration  hereof  first  parties 
will  also  pay  second  parties  the  sum  of  one 
thousand  dollars  ($1,000.00)  cash. 

"II.  In  consideration  of  first  parties'  per- 


forming their  covenants  hereinabove  men- 
tioned, as  well  as  those  hereinafter  mention 
ed,  second  parties  will  convey  to  first  parties 
th^t  property  situated  in  the  county  of  Hood 
River,  state  of  Oregon,  described  as  follows, 
to  vrlt:  *  *  *  l-he  last-mentioned  prop- 
erty shall  be  conveyed  free  of  all  Incnm- 
brance  except  one  certain  mortgage  In  the 
sum  of  $6,000.00  dne  three  years  after  June 
l^t,  1911,  dated  June  1st,  1911,  and  filed  in 
volume  5  on  page  — ,  Record  of  Mortgages, 
Hood  River  county,  Or^on.  Whereas,  suit 
has  been  instituted  to  foreclose  the  mortgage 
last  mentioned  and  certain  negotiations  have 
been  made  and  are  intended  looking  to  the 
withdrawal  of  said  suit  by  the  payment  of 
the  interest  upon  said  mortgage  and  certain 
other  expenses  connected  therewith.  It  is 
therefore  mutually  understood  and  agreed 
that  upon  the  failure  of  tfte  parties  hereto,  or 
either  of  them,  to  secnie  an  adjnstment  of 
the  last-mentioned  matter  in  the  manner  pre- 
scribed then  this  contract  shall  become  null 
and  void  at  the  option  of  first  parties.  It  is 
rmderstood  that  said  adjustment  shall  be 
perfected  within  time  for  the  performance  of 
this  contract,  which  is  hereinafter  fixed,  oth- 
erwise this  contract  shall  then  become  null 
and  void.  Whereas  Second  parties  owe  In- 
terest on  a  certain  mortgage  on  the  property 
last  described  above,  amounting  to  approxi- 
mately $420.00,  and  a  second  mortgage 
amounting  to  approximately  $535.00,  and  at- 
torneys' fees  in  connection  with  the  above- 
mentioned  foreclosure  suit  of  $150.00,  and 
taxes  on  the  property  owned  by  them  amount- 
ing to  approximately  $120.00,  and,  whereas. 
It  Is  the  Intention  of  first  parties  to  furnish 
second  parties  enough  taken  with  the  said 
sum  of  $1,000.00  to  be  paid  to  second  parties 
by  first  parties,  to  pay  said  approximate 
sums  and  all  the  sums  mentioned  in  this  par- 
agraph, now  therefore,  it  Is  mutually  under- 
stood and  agreed  that  first  party  will  furnish 
to  second  party  all  sums  taken  with  said 
$1,000.00  necessary  therefor  and  that  second 
parties  will  give  to  first  parties  their  note  for 
all  sums  necessary  therefor  over  and  above 
$1,000.00,  with  interest  from  July  16,  1912, 
at  the  rate  of  8  per  cent  per  annum,  which 
shall  be  duly  secured  by  a  mortgage  executed 
by  second  parties  upon  the  two  tracts-  of 
land  first  above  described,  or  by  other  secu- 
rity, which  may  be  satisfactory  and  accepta- 
ble to  first  parties.  It  is  mutually  under- 
stood that  said  property  shall  be  conveyed 
by  each  of  the  parties  hereto  by  giving  suffi- 
cient warranty  deeds  with  the  usoal  cove- 
nants and  that  each  shall  furnish  to  the  oth- 
er good  and  sufficient  abstracts  of  title  to  the 
property  sold.  It  is  further  nnderstood  and 
agreed  that  this  contract  shall  be  fully  per- 
formed on  or  before  the  16th  day  of  July, 
1912.  It  Is  understood  and  agreed  that  each 
party  shall  have  and  ta[ke  possession  of  the 
property   purchased  and  conveyed   to  them 
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ten  days  after  the  doeljig  of  tbis  tiansactloii. 
This  agreement  Is  binding  upon  the  belrs,  ex- 
ecutors, and  administrators  of  each  of  the 
parties  hereto. 

"In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  this  8th  day  of  JXily,  A. 
D.  1912." 

It  Is  objected  by  the  defendants  that  the 
contract  Is  not  so  definite  as  to  be  enforcea- 
ble, for.  the  reason  that  the  writing  Is  only 
an  option  to  plaintiffs,  at  least  that  It  was 
not  mutual,  in  that  plaintiffs  were  not  to  be 
boxmd  by  the  agreement,  unless  the  parties, 
or  one  of  them,  should  secure  an  adjustment 
of  the  suit  commenced  by  the  Pacific  Mutual 
Life  Insurance  Company  against  these  de- 
fendants, for  the  accomplishment  of  which 
terms  had  been  tentatively  agreed  upon.  The 
agreement  signed  by  the  parties  hereto  on 
July  8,  1912,  was  not  an  option,  but  was  a 
conditional  contract,  namely,  the  adjustment 
and  dismissal  of  the  foreclosure  suit  was  a 
condition  precedent  The  contract  was  to  be 
binding  upon  them  only  on  the  condition 
named ;  and.  If  not  binding  upon  the  plain- 
tiffs, neither  was  it  binding  upon  defendants, 
and,  antil  it  became  mutual,  either  party 
could  withd]»w  from  it  On  the  morning  of 
the  12th  of  July  defendants  notified  plain- 
tiffs that  they  would  not  proceed  further 
with  the  contract  At  that  time  nothing  had 
been  accomplished  toward  the  actual  adjust- 
ment of  the  foreclosure  suit  On  the  13th  of 
July  the  money  was  paid  upon  the  settlement 
of  the  suit,  and  probably  the  motion  by  the 
Pacific  Mutual  Life  Insurance  Company  ask- 
ing the  court  to  dismiss  the  suit  was  drawn, 
but  it  is  not  dated  and  was  not  filed  in  the 
court  until  the  16th  of  July.  The  order  of 
dismissal  was  made  on  the  6th  day  of  Au- 
gust. If  the  settlement  of  the  suit  is  deemed 
to  have  been  irrevocably  made  on  the  13th, 
that  was  after  defendants  had  withdrawn 
from  the  agreement  and  terminated  their  au- 
thority to  Sims  to  settle  the  suit,  and  plain- 


tiffs were  not  authorized  to  proceed  further 
with  the  contract.  It  is  said  in  7  Am.  ft  Eng. 
Enc.  Law,  p.  117 :  "A  conditional  contract  is 
an  executory  agreement,  the  performance  of 
which  depends  upon  a  condition.  It  is  not 
simply  an  executory  contract  since  the  latter 
may  be  an  absolute  agreement  to  do,  or  not 
to  do,  something ;  but  it  Is  a  contract  whose 
very  existence  and  performance  depend  upon 
a  contingency  or  condition."  This  language 
is  copied  from  Story  on  Contracts,  p.  31. 
At  page  118  of  the  flfst-mentioned  compila- 
tion appears  the  following:  "A  condition 
which  must  be  performed  before  the  agree- 
ment of  the  parties  becomes  a  valid  and  bind- 
ing contract  la  called  a  condition  precedent." 
As  said  in  Redman  et  al.  v.  .^tna  Insurance 
Co.,  49  Wis.  431,  4  N.  W.  691 :  "A  condition 
precedent  calls  for  the  performance  of  some 
act  or  the  happening  of  some  event  after  the 
terms  of  the  contract  have  been  agreed  upon, 
before  the  contract  shall  take  effect  That 
is  to  say,  the  contract  is  made  in  form,  but 
does  not  become  operative  as  a  contract  un- 
til some  future  specified  act  is  performed,  or 
some  subsequent  event  occurs."  See,  also,  2 
Parsons  on  Contracts  (9th  Ed.)  681.  There  is 
a  discussion  of  this  subject  to  the  same  ef- 
fect in  N.  ft  N.  W.  R.  R.  Co.  v.  Jones  et  al., 
2  Cold.  (Tenn.)  674;  Bank  of  Montreal  v. 
Becknagel  et  al.,  109  N.  Y.  ,482,  17  N.  E.  217. 

It  is  very  apparent  llrom  the  contract  that 
the  plaintiffs  did  not  desire  or  Intend  to  make 
the  trade  provided  for  in  the  contract  unless 
the  suit  commenced  to  foreclose  the  mort- 
gage on  the  lands  of  defendants  was  dismiss- 
ed and  the  loan  allowed  to  continue  until  its 
maturity.  Also,  as  appears  from  the  evi- 
dence, defendants  objected  to  executing  their 
deed  to  plaintiffs  until  the  suit  was  dismissed. 

The  decree  will  be  reversed  and  the  suit 
dismissed. 

BBAN,  RAMSET,  and  McNABX,  JJ.,  con- 
car.   McBRIDE,  C.  J.,  not  sitting. 
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GARTWBIGHT  T.  MOFPBTT  et  aL 
(Supreme  Coart  of  Oregon.    Feb.  17,  1914.) 

Affeai,  and  Ehbok  ({  1152*)— Dbcbxs— Modi- 
fication. 

In  a  suit  to  Bet  aside  a  deed  to  platntiff** 
son,  where  the  defendant  tendera  a  declaration 
of  truat,  giving  to  his  brother  an  equal  inter- 
est in  the  property  with  himself,  all  subject  to 
a  life  interest  in  plaintiff,  and  plaintiff  in  her 
testimony  states  that  this  would  be  satisfac- 
tory to  ner,  a  decree  omitting  the  provisions 
thus  agreed  upon  wUl.be  mo^fied  to  include 
them. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4483-4496:  Dec  Dig.  i 
llB2w*] 

Petition  to  recall  a  mandate.  Petition  al- 
lowed, and  Judgment  of  the  lower  court  mod- 
ified. 

For  former  opinion,  see  1S6  Paa  881. 

MOORB,  J.  This  la  a  motion  to  recall  a 
mandate  so  as  to  make  It  correspond  wltb 
the  terms  of  a  decree  tendered  by  the  de- 
fendant James  P.  Moffett.  His  answer  con- 
tains a  clause  as  follows:  "This  defcaidant 
has  offered  and  tendered  to  execute  a  dec- 
laration of  trust  In  favor  of  William  Mof- 
fett, giving  to  him  an  equal  interest  in  the 
property  with  this  defendant,  and  has  of- 
fered and  tendered  to  execute  all  necessary 
documents  to  that  end,  to  give  and  Insure  to 
the  plaintiff  entire  income  from  all  of  the 
property  during  her  lifetime,  and.  If  desired, 
to  convey  said  property  to  some  suitable 
trustee,  either  an  individual  or  a  trust  com- 
pany, upon  such  terms  as  would  give  to  the 
plaintiff  the  entire  income,  use,  and  benefit 
of  the  property  during  her  lifetime,  In  other 
words,  to  give  her  a  full  life  estate  therein, 
and  subject  to  such  use  and  life  estate,  the 
property  to  be  divided  and  enjoyed  by  this 
defendant  and  William  Moffett,  share  and 
share  alike,  and  now  offers  and  tenders  the 
foregoing,  and  to  do  all  acts  and  to  execute 
all  papers  necessary  to  carry  the  same  Into 
effect,  or.  If  deemed  proper  and  advisable  by 
the  court,  this  defendant  now  consents  and 
suggests  that  the  deed  described  in  the  com- 
plaint be  80  reformed  and  changed  In  Its 
terms  by  decree  of  this  court,  and  the  ar- 
rangement under  date  of  February  T,  1910, 
be  so  changed  and  modified  by  the  decree  of 
this  court,  as  to  carry  into  effect  the  fore- 
going offers  and  tendera  upon  the  part  of 
this  defendant" 

At  the  trial  the  Judge  Inquired  of  the  plain- 
tiff: "If  the  court  would  make  an  order  di- 
recting that  this  property  be  put  in  trust  for 
yon  during  your  life,  all  of  it,  and  upon  joot 
death  to  go  to  your  children,  share  and  share 
aUke,  would  that  be  satisfactory?'  To  this 
question,  she  replied:  "Tea;  that  is  all 
right" 

The  decree  given  by  the  trial  court  did 
not  contain  the  provisions  thus  offered  and 
accepted.  It  did  not  divide  the  property  fh- 
rolved  between  the  defendant  Moffett  and 


his  brother,  share  and  share  alike,  or  at  an. 
The  error  In  this  respect,  however,  was  not 
sufficiently  called  to  the  attention  of  this 
court  when  the  cause  was  beard  on  appeal. 
The  mandate  sent  down  will  be  recalled, 
and  when  received  It  will  be  corrected  and 
returned  to  the  lower  court,  with  directions 
to  enter  a  decree  In  accordance  with  the  orig- 
inal mandate,  but  modified  so  as  to  conform 
to  the  offer  made  in  the  defendant's  plead- 
ing and  the  acceptance  thereof  as  evidenced 
by  the  plaintiff's  testimony  hereinbefore 
quoted. 

(s>  Or.  an) 
STATE  V.  McPHERSON. 
(Supreme  Court  of  Oregon.    March  8,  1814.) 
L  Rapb  (J  64*)  —  Cbiuinai,  Pboskcution  — 

SuFFICraNCY  OF  EVIDENCX. 

Positive  testimony  of  the  prosecutrix  to 
an  assault  with  intent  to  commit  rape  is  suf- 
ficient, though  uncorroborated,  to  convict 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  {!  83,  84;  Dec  Dig.  |  64.*] 
2.  Criminal  Law  (§  1159*)— AfpeaI/— Qtrra- 

TIONB  OF  Pact— COWSTlTOTlONAIi  Pbovision. 
Under  Const  art  7,  {  S,  as  amended  in 
1910  (Laws  1911,  p.  7),  providing  that  no 
fact  tried  by  a  jury  shall  be  otherwise  re-ex- 
amined unless  tJie  court  can  affirmatively  say 
there  la  no  evidence  to  support  the  verdict,  the 
Supreme  Court  Is  precluded  from  considering 
the  weight  of  evidence  when  it  is  contradictory, 
and  the  verdict  in  such  cases  is  conclusive. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig,  ff  8074r<«)83;  Dec  Dig.  { 
1159.*] 

Department  2.  Appeal  from  Circuit  Court, 
Crook  County;  W.  L.  Bradshaw,  Judge. 

Logan  McPherson  was  convicted  of  assault 
with  intent  to  commit  rape,  and  appeals. 
Affirmed. 

B.  B.  Dufnr,  of  Portland  (W.  P.  Myers,  of 
PrlnevUle,  on  the  brief),  for  appellant  W, 
H.  Wlrta,  Dlst  Atty.,  of  Prlnevllle  (W.  A. 
Bell,  of  The  Dalles,  on  the  brief),  for  the 
State. 

McBRIDE,  0.  J.  [1]  The  prosecutrix  tes- 
tified positively  to  the  assault,  and  such  tes- 
timony, even  though  uncorroborated,  Is  snffl- 
clent  to  convict  State  v.  Knighten,  38  Or. 
63,  64  Pac  866,  87  Am.  St  Kep.  647.  In 
addition  to  this  there  Is  some  slight  corrobo- 
ration. 

[2]  Taking  Into  consideration  the  amorous 
letters  written  by  the  prosecutrix  to  the  de- 
fendant and  the  vague  and  contradictory 
statements  made  by  her  and  their  evident 
falsity  in  some  particulars,  the  writer  of 
this  opinion  entertains  grave  doubt  as  to 
the  guilt  of  the  defendant;  but  section  3  of 
article  7  of  the  Constitution,  as  amended  in 
1910,  provides:  "No  fact  tried  by  a  Jury 
shall  be  othervirlse  re-examined  In  any  court 
*  ♦  •  unless  the  court  can  atfirmatlvely 
say  there  la  no  evidence  to  support  the  ver- 
dict" This  has  been  repeatedly  construed  by 
this  court  to   preclude  us  from  considering 
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tbe  weight  of  evidence  where  It  1«  contra- 
dictory. In  ench  cases  the  verdict  of  the 
jury  Is  condnslve.  State  v.  Hardin,  68  Or. 
306.  127  Pa&  788;  State  v.  Hill,  63  Or.  481, 

128  Pac  444;  State  v.  KnsseU,  64  Or.  247, 

129  Pac.  1051. 

We  are  therefore  comi)elled  to  affirm  the 
Judgment  In  this  case. 

BCAN,  EASIN,  and  McNART,  JJ.,  concur. 


(69  Or.  182)  

anCATB  y.  GAROTHBBS. 

(Supreme  Court  of  Oregon.    March  8,  1914.) 

1.  Ceimihal  Law  (}  1169*)— Pkbjubt  (t  36*) 
— APPBAir-QuEsnoHS  or  Pact— CowmiTU- 
noNAi.  Pbovibiok. 

Where  defendant,  accnaed  of  perjuiy.  was 
•hewn  to  have  played  poker  In  a  certain  build- 
ing and  to  have  testified  before  the  grand  jury 
that  he  had  not  seen  such  a  game  played,  the 
alleged  fact  that  he  was  hard  of  hearing  and 
did  not  fully  understand  the  questions  put  to 
him  when  before  the  grand  jury  la  for  the  Jury 
on  his  trial,  and  Its  finding  will  not  be  dis- 
turbed on  appeal,  In  view  of  Const,  art  7,  { 
3,  as  amended  (see  Laws  1911,  p.  7),  providing 
that  no  fact  tried  by  Jury  shall  be  otherwise 
re-examined  unless  the  court  can  say  there  is 
no  eridence  to  support  the  verdict 

fEd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  U  3074-0)63:  Dec  Dig.  i 
1159:*  Perjury,  Cent  Dig.  {  133;  Dec.  Dig.  i 
36.»] 

2.  Pkbjobt  (I  11*)— Blbmxwts— Matbbiauti 

OF  FaLS*  TltaTIMONT. 

Testimony  before  a  grand  Jury  that  the 
witness  had  not  seen  poker  placed  for  money 
in  a  certain  building  was  material  as  affecting 
bis  responmbility  for  perjury,  whether  an  in- 
dictment was  found  or  not,  and  whether  the 
party  whose  conduct  was  under  investigation 
was  guilty  or  not 

[Ed.   Note.— For   other   cases,   see    Perjury, 
Cent  Dig.  {{  S&-S4;   Dec.  Dig.  i  IL*] 
8.  CtaxtSAL  Law  (i  400*)- Bvimko»-Pabol 

Evidence  Affecjtino  Wbitingb. 

The  statute  does  not  require  the  clerk  of 
the  grand  jury  to  make  a  record  of  all  the  evi- 
dence produced,  and  such  a  record,  if  made,  is 
not  original  evidence,  and  there  is  no  error,  in 
a  subsequent  trisl  for  perjury  before  the  grand 
Jury,  In  permitting  the  clerk  and  other  mem- 
bers to  testify  from  recollection  as  to  what 
defendant  testified  before  the  grand  Jury. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  879-886,  1206-1210;  Dec. 
Dig.  t  400.»] 

Department  2.  Appeal  from  Circuit  Court, 
01fl^.hfln.f  County ;  J.  V.  Campbell,  Judge. 

C.  W.  Carotbers  was  convicted  of  perjury, 
and  appeals.    Affirmed. 

The  defendant  was  convicted  of  the  crime 
of  perjury,  and  appeals.  The  indictment 
charges,  in  substance,  that  the  defendant, 
being  duly  sworn  before  the  grand  jury  upon 
nn  investigation  tben  being  had  as  to  one 
Clarence  Miller,  at  any  time  within  two  years 
before  June  20,  1913,  had  suffered  and  per- 
mitted   tbe    game    commonly    called    poker 


to  be  played  and  carried  on  for  money  or 
cheeks  and  chips  as  representatives  of  value 
In  a  bunding  in  his  possession,  had  falsely 
testified  that  he  knew  nothing  of  the  playing 
of  such  games,  and  had  never  seen  any  such 
game  played  in  said  building  at  any  time. 

W.  M.  Stone,  of  Oregon  City  (Brownell  & 
Stone,  of  Oregon  City,  on  the  brief),  for  ap- 
pellant Gilbert  L.  Hedges,  Dlst  Atty.,  of 
Oregon  City,  for  the  State. 

McBRIDE,  C.  J.  (after  stating  the  facta  as 
above).  [1]  The  evidence  of  more  than  one 
witness  tends  to  show  that  the  defendant, 
within  the  dates  concerning  which  he  was 
Interrogated,  played  poker  for  money  in  Mil- 
ler's building,  and  the  evidence  of  members 
of  the  grand  jury  tended  to  show  that  he  tes- 
tified before  the  grand  jury  that  he  had  not 
seen  such  a  game  played  for  money  during 
such  period.  The 'fact,  if  it  be  a  fact  as  he 
alleges,  that  he  was  hard  of  hearing,  and  did 
not  fully  understand  tbe  questions  put  to  him 
when  before  the  grand  jury,  would  tend  to 
explain  away  tbe  charge  of  making  a  will- 
fully false  statement  before  that  body;  but 
this  was  a  question  of  fact  to  be  decided  by 
the  jury,  and,  where  there  is  any  competent 
evidence  tending  to  prove  the  offense,  we  are 
prohibited  by  section  3  of  article  7  of  the  Con- 
stitution, as  amended,  from  disturbing  the 
verdict  State  v.  McPherson,  139  Pac.  1076, 
decided  this  day,  and  cases  there  dted. 

[2,  3]  The  testimony  was  materiaL  It  is 
the  duty  of  the  grand  jury  to  inquire  Into 
aU  offenses  committed  within  the  county,  and 
in  order  to  determine  whether  or  not  an  of- 
fense has  been  committed  It  is  their  duty 
to  examine  witnesses.  Testimony  taken  for 
that  purpose  Is  material  Irrespective  of 
whether  or  not  an  Indictment  is  found,  and 
even  as  to  whether  the  party  whose  conduct 
they  are  investigating  Is  innocent  or  guilty. 
The  statute  does  not  require  the  clerk  of  tbe 
grand  jury  to  make  a  record  of  all  the  evidence 
produced,  or  of  any  of  the  evidence;  and,  if 
such  evidence  is  reduced  to  writing,  such 
writing  is  only  a  memorandum  from  which 
the  clerk  may  refresh  his  memory.  It  is  not 
original  evidence.  The  court  therefore  did 
not  err  in  permitting  the  clerk  and  other 
members  of  the  grand  Jury  to  testify  from  In- 
dependent recollection  as  to  what  the  defend- 
ant actually  testified  before  the  grand  jury. 
While  such  evidence  should  be  received  with 
caution  as  the  divergence  In  recollection  be- 
tween different  members  of  the  grand  jury 
in  the  case  at  bar  forcibly  emphasizes,  this 
goes  only  to  Its  weight  and  not  to  Its  admis- 
sibility. 

The  judgment  is  affirmed.' 

BBAN,  EAKIN,  and  McNARY,  33.,  concur. 
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188  PACIFIC  REPORTER 


(Or. 


(«9  Or.  M7) 

OBENCHAIN  >.  HANSOMB-CHUMMET  CO. 

(Supreme  Court  of  Oregon.     March  3,  1914.) 

1.  CONTINUARCK    (|    61*)— GROUNDS— ABSENCE 

or  Attorney  and  Witnesses. 

Where  a  case  was  set  for  trial  on  January 
15th,  hot  on  the  14th  court  adjourned  to  the 
17th,  and  the  general  attorney  of  the  defendant 
corporation  was  present  on  the  14th,  prepared 
to  conduct  the  trial  on  the  15th,  hut  was  re- 
quired to  return  home  before  the  17th,  leaving 
toe  case  in  charge  of  the  local  attorney,  who, 
however,  was  competent  to  try  it,  the  refusal 
of  a  continuance,  asked  on  the  ground  of  ab- 
sence of  the  general  attorney  and  of  the  pres- 
ident and  secretary  of  the  corporation,  who 
were  not  present  on  the  14th  or  15tb,  was 
witliin  the  discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  H  69,  79,  85,  87,  88,  118,  128,  130, 
132,  136,  141,  147;    Dec.  Dig.  {  61.») 

2.  Appeal  and  Error  (|  1170*)— Review— 
Haruuss  Error  —  Decision  Gobbkct  on 
Merits. 

Under  Const,  art.  7,  S  3,  as  amended  (see 
Laws  1911,  p.  11),  providing  that  if  the  Su- 
preme Court  shall  be  of  the  opinion  that  the 
judgment  appealed  from  was  such  as  should 
have  been  rendered,  it  shall  be  affirmed  not- 
withstanding any  error  at  the  trial,  where,  in 
view  of  all  the  endence  the  jury  could  not  have 
rendered  a  different  verdict,  the  judgment  wilt 
be  affirmed  regardless  of  objections  to  rulings 
in  admitting  certain  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JJ  4032,  4066,  4075.  40«8, 
4101,  4454,  4540-4M5;   Dec.  Dig.  i  1170.*] 

3.  Contracts  (f  131*>— Vauditt— EJfitect  of 

liUEGALITT. 

Where  plaintiff  was  employed  by  defend- 
ant as  its  agent  to  procure  contracts  for  street 
improvements  in  a  cityl  if  it  was  contemplated 
flt  the  time  of  the  hiring  that  the  plaintiff 
should  purchase  theater  tickets,  pay  for  linuor, 
and  otherwise  entertain  the  dtjr  councilmen, 
the  contract  was  void  and  plaintiff  cannot  re- 
cover anything  for  his  services. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  f  J  504-607;   Dec.  Dig.  {  131.»] 

4.  Contracts  (|  142*)  —  Compensation  or 
Agent— Question  for  Jury. 

In  an  action  for  compensation  for  servic- 
es in  procuring  for  defendant  a  contract  for 
street  improvements,  evidence  held  sufficient  to 
re<iaire  submission  to  the  jury  of  the  question 
whether  it  was  contemplated,  at  the  time  of 
plaintifTs  hiring,  that  he  should  expend  money 
for  theater  tickets,  liciuor,  and  otherwise  in 
entertaining  city  counolmen,  in  order  to  pro- 
cure the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  t  1826;    Dec.  Dig.  {  142. •] 

Department  2.  Appeal  from  Circuit  Court, 
Klamath  County ;   Henry  L.  Benson,  Judge. 

Action  by  M.  M.  Obenchaln  against  the 
Ransome-Crummey  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
Qrmed. 

This  was  an  action  to  recover  for  services 
rendered  and  for  money  paid  out  on  behalf 
of  defendant  at  Its  request  The  causes  of 
action  are  separately  stated.  The  first  cause 
of  action  alleges:  "That  heretofore,  to  wit, 
between  the  Ist  day  of  February  and  the 
30th  day  of  November,  Inclusive,  In  the  year 
1910,  the  plaintiff  rendered  services  and  i>er- 
formed  labor  for,  and  at  the  special  Instance 


and  request  of  the  defendant,  of  the  reason- 
able worth  and  value  of  $1,500.  *  •  * 
That  for  said  service  and  labor  so  rendered 
and  performed  the  defendant  promised  and 
agreed  to  pay  plaintiff  the  sum  of  $1,500. 
•  *  *  That  the  defendant  has  not  paid 
the  plaintiff  the  said  sum,  or  any  portion 
thereof,  except  the  sum  of  $300,  paid  as  fol- 
lows, to  'wlt:  During  the  months  of  October 
and  November,  1910."  The  second  cause  of 
action  alleges:  "That  heretofore,  to  wit,  be- 
tween the  20th  day  of  February,  1910,  and 
the  let  day  of  October,  1910,  at  Medford. 
Or.,  and  at  Klamath  Falls,  Or.,  at  the  re- 
quest of  the  defendant,  the  plaintiff  paid  out 
and  expended  for  the  said  defendant  the  sum 
of  $516.70.  *  •  •  That  In  consideration 
thereof,  defendant  promised  to  pay  the  same 
to  plaintiff,  but  that  the  defendant  has  not 
paid  the  same,  or  any  portion  thereof,  ex- 
cept the  sum  of  $430,  paid  as  follows,  to  wit: 
Between  the  14th  day  of  May,  1910,  and  the 
30th  day  of  September,  1910."  Answering 
the  first  cause  of  action  the  defendant  denied 
that  plaintiff  rendered  services  for  a  longer 
period  than  two  months,  or  that  such  aervioes 
were  of  greater  value  than  $300,  and  alleged 
payment  of  such  sum.  Answering  the  sec- 
ond cause  of  action  defendant  denied  that 
plaintiff  ever  paid  out  the  sum  of  $516,  or 
any  sum,  on  behalf  of  defendant  This  was 
followed  by  a  counterclaim  against  plaintiff 
for  the  sum  of  $550,  money  had  and  received 
by  him  to  be  expended  for  the  use  and  beue- 
flt  of  the  defendant  The  counterclaim  was 
denied  in  the  reply.  The  cause  being  at  Is- 
sue, it  was  set  for  trial  July  12,  1912,  but 
was  continued  to  the  December  term,  1912. 
The  case  was  set  for  trial  on  January  15, 
1913.  On  the  14lh  of  January  court  adjourn- 
ed until  the  17th  of  that  month.  Defendant 
is  a  California  corporation  having  Its  place 
of  business  In  San  Francisco.  Its  local  at- 
torney, Horace  M.  Manning,  resided  at  Klam- 
ath Fails,  and  its  general  attorney,  U.  F.  M. 
Soto,  resided  In  San  Francisco,  and  bad  not 
been  admitted  to  practice  In  Oregon.  On  the 
14th  day  of  January  Mr.  Soto,  as  shown  by 
the  affidavits,  arrived  at  Klamath  Falls,  but 
was  unaccompanied  by  any  witnesses.  On 
the  16th  day  of  January,  1913,  Attorneys 
Soto  and  Manning  filed  affidavits  for  contin- 
uance, the  gist  of  which  is  to  the  effect'  that 
Mr.  Soto  came  prepared  to  try  the  case  on 
the  15th,  and  was  ready  to  do  so,  but  that 
by  reason  of  being  connected  with  important 
litigation  in  California,  he  would  be  unable 
to  remain  for  the  trial  of  the  case  on  the 
17th,  that  the  president  and  secretary  of  the 
corporation  were  necessary  wltnessee,  and 
that  time  would  be  requisite  to  bring  them 
from  San  Frandsoo  to  Klamath  Falls.  The 
court  overruled  the  motion,  and  the  trial  pro- 
ceeded; Mr.  Manning  appearing  for  defend- 
ant and  cross-examining  plaintiff  and  his 
witnesses.  There  was  a  verdict  for  plaintiff, 
and  defendant  appeals. 
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B.  M.  F.  Soto,  of  San  Frondaco,  CaX.  (H. 
M.  Manning,  of  Klamatb  Falls,  on  the  brief), 
for  appellant.  C.  F.  Stone,  of  Klamath  Falls 
(Stone  &  Barrett,  of  Klamath  Falls,  on  the 
brief),  for  respondent 

McBRIDB,  C.  J.  (after  sta'ttng  the  facts 
as  above).  [1]  Granting  or  overruling  a  mo- 
tion for  a  continuance  is  a  matter  In  thq 
sound  discretion  of  the  court,  and  will  not  be 
reviewed  except  for  an  abuse  of  such  discre- 
tion. There  was  no  abuse  of  it  in  this  case. 
The  issues  were  simple,  and  Mr.  Manning,  a 
local  attorney  of  repute,  was  amply  compe^ 
tent  to  try  the  case.  The  president  and  sec- 
retary of  the  defendant  were  not  present  on 
the  14th  or  16th,  and,  if  their  attendance  was 
at  all  necessary  or  desirable,  it  seems  evi- 
dent that  they  could  have  been  there  on  the* 
17th.  The  case,  had  been  a  long  tiibe  at  la- 
sue,  the  defendant  having  already  secured 
one  continuance,  and  the  court  did  not  err  In 
refusing  to  delay  it  further. 

[2]  Objections  are  made  to  the  rulings  of 
the  court  in  admitting  certain  testlmoiiy  of- 
fered by  plaintiff,  but,  taking  into  considera- 
tion all  the  testimony  offered,  we  are  satis- 
fled  that  the  jury  could  not  have  rendered  a 
different  verdict  In  any  event;  and,  under 
the  provisions  of  section  3  of  article  7  of  our 
Constitution,  as  amended  November  8,  1910 
(see  Laws  1911,  p.  7),  the  judgment  abonld. 
t>e  affirmed. 

[3]  The  most  serious  objection  urged  by 
defendant's  counsel  was  the  refusal  of  the 
court  to  direct  a  nonsuit  on  account  of  the 
alleged  illegality  of  the  contract  It  appears 
from  the  testimony  that  the  defendant  which 
is  engaged  in  contracting  for  street  Improve- 
ments, paving,  and  matters  .of  that  nature, 
was  desirous  of  obtaining  contracts  for  such 
work  in  the  dtles  of  Klamath  Falls  and 
Medford,  and  that  It  employed  the  plaintiff 
as  Its  agent  to  work  up  and  secure  such  con- 
tracts. In  doing  this  he  testified  that  he 
spent  some  money,  amounting  to  over  $200, 
purchasing  theater  tickets,  paying  for  liquor, 
and  otherwise  entertaining  councilmen,  for 
which  sum  he  afterward  demanded  reim- 
bursement from  defendant,  but  did  not  in- 
clude it  In  the  complaint  In  this  action. 
Now,  If  the  testimony  shows  that  the  de- 
fendant, when  it  hired  plaintiff,  contemplat- 
ed or  Intended  that  he  should  expend  money 
for  such  purposes,  the  contract  of  hiring 
was  Illegal  and  void,  and,  irrespective  of  the 
condition  of  the  pleadings.  It  would  have 
been  the  duty  of  the  court  so  to  declare  It 
and  dismiss  the  case.  Oscanyan  v.  Winches- 
ter Relpeatlng  Arms  (Company,  108  U.  S.  261, 
26  L.  Ed.  639. 

[4]  It  remains,  therefore,  to  be  deduced 
from  the  evidence  whether  such  ezi>endlture8 
were  contemplated  by  the  defendant  when 
the  contract  was  mada  The  testimony  on 
that  subject  appears  in  the  bill  of  exceptions 
In  the  following  language  used  by  plaintiff: 
"Q.14.  A  letter  was  Introduced  by  the  coun- 


sel ft>r  the  defendant  showing  that  yen 
made  a  demand  on  them  for  the  payment  of 
1300.  I  think  It  was  in  June.  1911,  probably. 
Why  was  not  that  $300,  or  aU  of  it  Included 
In  the  complaint  that  was  finally  filed  against 
the  Ransome-Crummey  Companyt  A.  I  sub- 
mitted that  to  you,  to  my  attorney,  Mr.  Stone, 
and  Mr.  Stone  advised  me  that  he  would 
not  put  that  in  the  complaint  from  the  fact 
that  the  money  was  expended  In  entertaining 
the  conndlmen  at  Medford.  such  as  perhaps 
theater  tickets  and  saloon  bills,  and  also  the 
money  expended  in  the  same  way  In  Klamath 
Falls,  and  Mr.  Stone  refused  to  put  It  on  the 
complaint  and  tor  that  reason  I  made  a 
demand  on  them;  otherwise  I  would  have 
to  stand  for  It  myself,  because  that  money 
was  paid  out  of  my  ovm  pocket,  or  from  my 
personal  account  Q.16.  Was  all  that  mon- 
ey expended  in  that  way?  A.  All  but  $86.70. 
We  scratched  that  out,  and  $86.70  is  the 
balance  over  and  above  the  exx)en8e  account 
that  we  allege  In  our  complaint  Q.  16.  What 
did  they  tell  you  with  reference  to  this  ex- 
pense question  when  you  were  employed  by 
them,  and  came  up  here  to  do  the  work.  If 
anything?  A.  Mr.  Crummey  told  me  that 
any_  money  that  I  spent  -would  be  returned 
to  me.  Q.  17.  Did  they  tell  yon  to  expend  it 
in  that  manner?  A  They  did.  They  told 
me  to  expend  it  in  promotion  work,  that  Is 
the  understanding,  and  spend  as  I  see  fit  to 
use  it  •  ♦  ♦  Q.  You  admit  that  you  went 
down  In  your  pocket  and  used  funds  for  the 
purpose  of  entertaining  councilmen,  buying 
theater  tickets  for  them,  saloon  bills,  etc., 
in  endeavoring  to  get  contracts,  do  you?  A. 
I  will  say  that  I  spent  it  in  entertaining; 
yes,  sir.  Q.  Tou  did  that  yourself?  A.  I  did 
that  myself.  *  *  *  Q.  1.  Ton  said  you 
were  hired  by  the  company  for  the  purpose 
of  obtaining  contracts,  and  such  as  that, 
while  you  were  in  thdr  employ?  A  That 
was  my  understanding.  Q.  12.  And  were  you 
to  use  expense  money  for  that  purpose?  A. 
For  that  purpose;  yes,  sir.  Q.  13.  And  yon 
expended  this  $300,  that  you  testified  to  for 
the  purpose  of  entertaining  officials?  A  I 
did  not  say  public  officials  altogether;  do  not 
understand  me  that  way."  Taking  this  testi- 
mony as  a  whole,  it  indicates  that  plaintiff 
was  hired  to  work  up  and  obtain  certain 
contracts  for  the  plaintiff,  but  there  is  noth- 
ing in  the  language  quoted  which  shows  that 
defendant  ever  authorized  him  to  expend 
money  for  the  Illegal  purpose  of  treating 
councilmen.  The  presumption  that  a  person 
is  innocent  of  a  crime  or  wrong  applies  as 
well  in  civil  as  in  criminal  matters;  and.  In 
the  absence  of  evidence  that  such  expendi- 
tures were  contemplated  by  the  parties  when 
the  contract  was  made,  we  must  assume  that 
the  expense  money  which  was  to  be  allowed 
plaintiff  was  Intended  only  to  cover  such 
legitimate  expenses  as  he  might  incur  in  ob- 
taining contracts  for  his  employer.  Were 
this  a  suit  by  the  defendant  to  enforce  t*-e 
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collection  ot  a  som  doe  apon  a  contract  ob- 
tained bj  Its  agent's  having  osed  oormpt 
methods  to  secure  It,  a  different  question 
might  arise;  but  that  is  not  this  casa  The 
contract  was  not  for  a  cormpt  purpose.  The 
agent  was  employed  to  promote  the  employ- 
er's interest  by  means  presumably  lawfuL 
The  agreement  to  retmtrarae  him  for  expense 
money  was  for  such  expenses  as  be  might 
legitimately  Incnr;  and  it  is  for  expenses  of 
the  latter  character  that  he  seeks  to  recover 
in  this  action,  clearly  recognizing  the  fact 
that  moneya  spent  in  treating  and  entertain- 
ing conncllmen  were  not  such  as  could  be 
recovered  under  the  terms  of  his  employ- 
ment He  is  not  to  be  deprived  of  compensa- 
tion for  work  legitimately  done  and  money 
legitimately  expended  under  the  terms  of  bis 
contract,  by  reason  of  the  fact  that  In  his 
zeal  for  his  employers  he  expended  money 
outside  of  the  fair  intent  of  his  contract 
The  court  instructed  the  jury  on  this  subject 
as  follows :  "The  court  Instructs  you,  gentle- 
men of  the  Jury,  that  If  yon  find  from  the 
evidence  adduced  here  in  the  trial  of  the 
above-entitled  action  that  plaintiff  and  the 
defendant  herein  entered  into  an  agreement 
whereby  defendant;  was  to  pay  the  plaintiff 
money  for  the  securing  of  public  contracts, 
and  authorized  said  plaintiff  to  use  money 
In  the  entertainment  of  public  officials  for 
the  purpose  of  influencing  them  In  letting 
such  contracts  to  the  defendant  and  that 
plaintiff  did  so  exjiend  such  money  for  that 
purpose,  then  you  will  find  for  defendant 
as  such  an  agreement  is  against  public  poli- 
cy and  is  void."  The  Jury  having  found 
that  no  such  cormpt  contract  was  entered 
Into,  that  feature  of  the  case  is  disposed  of. 
The  Judgment  is  affirmed. 

BEAN,  BAKIN,  and  RAMSEX,  JX,  con- 
cur;  McNARY,  X,  not  sitting. 

(69  Or.  387) 

TONSETH  T.  LARSEN  et  aL 

(Supreme  Court  of  Oregon.    March  8,  1914.) 

1.  SPBCIFIC  pEaFORKARCK  (I  42*)— COIfTBACTS 

Enfobcbablk  —  Pabol     CoirniAOTS  — Past 

PSBFOBXANCE. 

To  maintain  a  suit  for  apedfle  perform- 
«nce  of  a  parol  contract  to  parchase  real  es- 
tate, the  plaintiff  must  have  been  placed  in  pos- 
session under  the  contract  and  it  is  not  suffi- 
dent  that  be  continued  a  poBsession  begun  un- 
der a  prior  tenancy  or  other  arrangement 

[Ed.  Note.— For  other  casei,  see  Specific  Per- 
formance, Cent  Dig.  U  124.  129,  133;  Dec. 
Dig.  I  42,*) 

2.  Gifts  (|  5*)— Inteb  Vivos— Pabol  Agbkb- 
MtRT  TO  Maxk  Gut. 

Where  plaintiff,  as  tenant,  was  paiying  $60 
a  year  as  rental  for  a  half  interest  in  premises, 
an  oral  promise  to  convey  the  interest  to  him 
if  he  would  pay  the  taxes  and  assessments, 
which  amounted  to  less  than  the  rental,  was 
merely  an  oral  agreement  to  make  a  gift 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  H  22-27;  Dec  Dig.  |  5.*] 


8.  SPBCmc  Pkbsobiiaitcb  (i  85*)  —  Aobbe- 
MKNTs  EmroBCEABLS— AoBnaiKirr  to  Maxb 
Gift. 

Thoogh  the  doctrino  of  part  performance 
applies  to  oral  ^ts  ss  well  as  to  contracts, 
specific  performance  of  an  agreement  to  make 
a  gift  of  real  estate  will  not  be  enforced  unless 
possession  was  ^ven  to,  and  taken  by,  the 
donee,  and  valuable  and  permanent  improve- 
ments made  thereon. 

[Ed.  Note. — For  other  cases^  see  Specific  Per- 
formance, Cent  Dig.  H  219-222;    Dec  Dig.  | 

4.  SPBOmO  PXBFOBKAJfCn  ({  44*)— AoBn> 
MXRTS   BlTFOBCBABLB— AaBEEMBIfT  TO   MaKX 

Gift. 

A  parol  agreement  by  defendant  to  convey 
a  half  interest  in  premises  to  plaintiff.  If  he 
would  pay  the  taxes  and  assessments  thereoo, 
will  not  be  spedficsi]^  enforced,  where  the 
amount  of  taxes  and  assessments  actual]; 
paid  by  plaintiff  arc  less  than  a  reasonable  rent- 
al, and  idaintiff  makes  no  offer  to  repay  de- 
fendant "the  amount  of  bonded  street  assess- 
ment paid  by  the  latter  after'  sncb  agreement, 
and  plaintiff  has  no  valnable  or  permanent  im- 
provements on  the  property. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  {  126;   Dec.  Dig.  f  44.*] 

Department  2.  Appeal  from  Circuit  Court 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

Suit  by  Birger  Tonseth  against  H.  Larsen 
and  others.  From  a  decree  for  defendants, 
plaintiff  appeals.    Affirmed. 

This  la  a  salt  for  the  specific  performance 
of  a  contract  to  convey  an  undivided  one- 
half  interest  in  lots  Nos.  5,  6,  7,  and  8,  in 
block  No.  4,  Laraen's  addition  to  the  city  of 
Portland,  Or.  The  trial  court  rendered  a  de- 
cree In  favor  of  the  defendants,  and  the 
plaintiff  appeala 

Plaintiff,  Birger  Tonseth,  a  son-in-law  of 
the  Larsena,  went  into  posseasion  of  the  lota 
in  question  as  a  tenant  of  the  defendants 
Iiarsen  abont  three  years  prior  to  the  al- 
leged contract  He  was  a  widower  and  en- 
gaged in  the  floral  business.  On  the  Ist  day 
of  April,  1903,.  H.  Larsen  and  Mary  Laraen. 
his  wife,  entered  into  a  written  contract  with 
Cornelius  Tonseth  and  wife  for  the  aale  of 
a  one-half  interest  In  the  lots  in  question. 
Cornelius  Tonseth  agreed  to  pay  $260  cash  on 
delivery  of  the  agreement  and  fI5P  within 
flve  years  from  date  ttiereof,  with  interest. 
and  further  agreed  to  pay  all  munldpal  as- 
sessments, all  taxes  levied  upon  the  premises, 
and  to  keep  the  property  Insured  in  favor  of 
the  Larsens  for  $500.  Cornelius  Tonaeth 
carried  out  the  terms  and  conditlona  of  this 
agreement  and  on  July  18. 1910,  the  X^arsens 
executed  a  deed  to  him.  Prior  to  the  alleged 
contract  Birger  Tonseth  had  been  leasing 
three  greenhouses  upon  the  property,  and  for 
the  last  year  had  paid  $120  as  rental.    - 

Plaintiff  alleges  that  at  the  same  time  and 
place  that  the  Larsens  entered  into  the  con- 
tract with  Cornelius  Tonseth  and  wife  for 
the  sale  of  one-balf  of  the  property,  they  al- 
so entered  into  an  agreement  witli  him 
whereby  they  promised  and  agreed  to  deed 
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to  him  an  undivided  one-half  Interest  In  the 
lots  described,  provided  that  he  would  pay 
all  the  taxes  and  improTements  which  might 
be  levied  against  said  lots,  which  provision 
was  agreed  to  be  the  consideration  for  the 
property.  Birger  Touseth  having  married 
again,  about  two  years  after  the  making  of 
the  deed  to  Cornelius  Tonseth  fat  one-haU 
of  the  lots,  the  Larsens  conveyed  the  other 
one-half  to  P.  W.  Tborsen,  another  son-in- 
law,  and  Clara  Thorsen,  his  wife.  P.  W. 
Thorsen  notified  Cornelius  Tonseth  that  he 
had  purchased  one-half  of  the  property  and 
should  expect  rent  from  May  1,  1912.  After 
considerable  correspondence  between  Thorsen 
and  the  attorney  for  Cornelius  Tonseth  in 
regard  to  leasing  one-half  of  the  property,  or 
-dividing  the  same,  Birger  Tonaeth  demanded 
a  deed  from  the  Larsens,  and,  upon  being 
refused,  commenced  this  suit  The  defend- 
ants deny  the  contract  with  plaintiff,  and 
further  pleaded  that  no  note  or  memorandum 
in  writing  signed  by  said  H.  I^arsai,  or  by 
any  person,  was  ever  made  of  any  such  al- 
leged contract,  or  of  any  contract 

C.  H.  Idleman,  of  Portland,  for  appellant 
C.  W.  Fulton,  of  Portland  (FiUton  ft  Bower- 
man,  of  Portland,  on  the  brief),  for  respond- 

ttltS. 

BEAN,  J.  (after  stating  the  facts  as  above). 
After  the  making  of  the  written  contract  be- 
tween Cornelius  Tonseth  and  the  Larsens, 
April  1,  1903,  the  Tonseth  brothers  continued 
In  possession  of  the  property  and  in  business 
as  partners.  Plaintiff  paid  the  taxes,  which 
amounted  on  an  average  to  about  $30  por 
year,  $16  fOr  one-half,  and  also  a  sewer  as- 
sessment of  $54.35.  He  made  one  annual 
paymejit  on  a  street  assessment  On  Janua- 
ry 8,  1912,  Mr.  Larsen  paid  the  bonded  bireet 
assessment  against  one  of  the  lots  in  the  sum 
of  $360.18,  no  part  of  which  has  been  repaid 
«r  tendered.  After  the  alleged  contract,  the 
dty  widoied  a  street,  necessitating  the  tak- 
ing of  15  feet  from  the  property,  for  which 
the  dty  paid  to  Larsen  $180. 

Plaintiff,  as  witness  in  his  own  behalf, 
states  the  contract,  as  be  claims  it,  as  fol- 
lows: "Well,  my  brother  and  I  wanted  to  buy 
the  whole  lots,  And  Mr.  Larsen's  price  was 
$2,000,  which  I  considered  was  an  outrageous 
price,  and  I  told  Mr.  Larsen  so  at  the  time, 
00  he  says,  'I  will  tell  yon  what  I  will  do;  I 
will  sell  one-half  to  your  brother,  and.  If 
yon  will  pay  the  Street  Improvements  and  the 
taxes,  I  wUl  give  you  the  other  half.'  I  said. 
That  Is  aU  right'  WeU,  then  we  signed  up 
the  agreemoit  with  my  brother  for  the  other 
half,  and  Mrs.  Larsen  was  present  at  the 
time,  and  it  was  all  talked  over  at  the  same 
time,  and  Mrs.  Larsen  she  spoke  up  and  she 
said  (1  remember  that  distinctly),  she  said, 
'X  wiU  see  to  that,  that  yon  will  get  it' 
Those  were  her  very  words." 

Cornelius  Tonseth  testified  to  substantially 
the  same  effect,  stating  that  Larsen  said  that 


he  would  "deed"  the  property  to  his  brother. 
Plaintiff  testified  that  Larsen  had  not  exer- 
cised control  over  the  property,  "not  that  you 
would  notice,"  since  1903;  that  be  (Birger 
Tonseth)  had  been  in  control  of  it  After 
Corn^us  Tonseth  purchased  one-half  of  the 
property,  Birger  paid  no  rent  It  appears 
that  they  never  built  on  the  four  lots,  but 
laid  pipes  to  the  greenhouses.  Improved  the 
plumbing,  made  Improvements  on  adjacent 
property,  and  built  a  coal  bin  on  the  lots. 
The  defendants  offered  no  testimony.  Mrs. 
Lisrsen  at  one  time  stated  that  she  supposed 
that  Mr.  Larsen  had  changed  his  mind  in  re- 
gard to  giving  an  interest  In  the  lots  to 
plaintiff. 

It  Is  contended  on  behalf  of  plaintiff  that 
the  payment  of  the  taxes  and  sewer  assess- 
ment is  a  part  performance  of  the  contract  so 
as  to  take  the  same  out  of  the  statute  of 
frauds;  that  Thorsen  and  his  wife  knew  all 
the  conditions  of  the  contract  with  plaintiff ; 
and  that  they  took  the  conveyance  with  no- 
tice of  plaintiff's  rights.  It  will  be  noticed 
that  there  was  no  change  in  the  possession  of 
the  property  at  the  time  of  making  the  al- 
leged contract,  except  that  Cornelias  Ton- 
seth engaged  in  business  with  idaintlff;  the 
brothers  occupying  the  property  Jointly.  It 
is  not  contended  by  plaintiff  that  he  made 
any  considerable  improvements  upon  the 
lots.  It  vrlll  be  noticed,  also,  that  in  his 
statement  the  time  for  the  conveyance  to 
him  of  one-half  of  the  lots  is  left  Indefi- 
nite. It  is  claimed  by  counsel  for  plaintiff 
that  the  conveyance  was  to  be  made  at  the 
time  of  the  conveyance  to  Cornelius  Tonseth 
of  the  other  one-half.  It  appears,  however, 
that,  although  these  brothers  were  in  part- 
nership and  occupying  the  property  together, 
there  was  no  request  for  a  deed  to  be  made 
to  Birger  Tonseth  at  the  time  the  one  was 
executed  to  Cornelius.  No  consideration  for 
the  deed  is  claimed  to  have  been  agreed  upon, 
except  that  the  plaintiff  undertook  to  pay 
the  taxes  for  municipal  improvements  as- 
sessed against  the  property.  It  is  the  con- 
tention of  counsel  for  defendants  that  in  or- 
der to  justify  a  decree  for  the  performance 
of  a  parol  agreement,  required  by  the  statute 
of  frauds  to  be  in  writing,  the  contract  must 
be  certain  and  definite,  and  the  acts  of  part 
performance  clearly  established  by  the  proof 
(26  Am.  &  Eng.  Enc.  [2d  Ed.]  p.  69) ;  and  that 
plaintiff's  case,  as  made,  does  not  meet  this 
requirement;  that  the  contract  amounts  to 
no  more  than  an  oral  contract  to  make  a 
gift  of  real  estate  at  some  indefinite  time. 

[1]  In  the  case  of  Brown  v.  Lord,  7  Or.  302, 
this  court  adopted  the  rule  announced  in 
Mlahana  v.  Blunt,  20  Iowa,  144,  to  the  effect 
that  the  continuance  in  possession  by  a  ten- 
ant cannot  be  deemed  such  a  part  perform- 
ance or  taking  of  possession  under  a  coutract 
to  purchase  as  to  take  the  case  out  of  the 
statute  of  frauds.  The  possession  must  un- 
equivocally refer  to  and  result  from  the 
agreement    At  page  310  of  the  opinion  of  7 
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Or.,  the  coart  said:  "This  court  beld  In  flie 
case  of  Odell  v.  Morln,  6  Or.  96,  which  was 
a  suit  for  the  spedflc  performance  of  a  parol 
contract  for  the  sale  of  land,  that  'the  con- 
tract which  Is  sought  to  be  spedflcally  exe- 
cuted ought  not  only  to  be  proved,  but  the 
terms  of  It  should  be  so  precise  as  that  nei- 
ther party  could  reasonably  misunderstand 
them.  If  the  contract  be  vague  or  uncertain, 
or  the  efforts  to  establish  It  be  Insufficient, 
a  court  of  equity  will  not  exercise  its  extra- 
ordinary Jurisdiction  to  enforce  it' " 

In  36  Cyc.  691,  the  rule  Is  stated  thus: 
"The  land  which  Is  the  subject-matter  of  the 
contract  must  be  clearly  identified;  the  price 
or  other  consideration  must  not  be  uncertain; 
and,  if  the  sale  is  on  credit,  the  time  for  pay- 
ment should  be  clearly  proved." 

[2]  From  a  careful  examination  of  the  evi- 
dence, we  think  that  the  agreement  amount- 
ed to  no  more  than  an  oral  agreement  to 
make  a  gift  Theretofore  the  plaintiff  had 
been  using  the  property  and  paying  a  rental 
of  as  high  as  $120  per  annum.  One-half  of 
said  rental  Would  amount  to  $60  for  the  use 
of  the  undivided  one-half.  The  taxes  and 
sewer  assessment  paid  by  the  plaintiff  would 
amount  to  less  than  the  rental. 

[3]  The  doctrine  of  part  performance  ap- 
plies to  oral  gifts  as  well  as  to  contracts; 
but  specific  performance  of  an  agreement  to 
make  a  gift  of  real  estate  will  not  be  en- 
forced unless  possession  was  given  to  and 
taken  by  the  donee,  and  valuable  and  per- 
manent improvements  were  made  thereon. 
The  rule  is  stated  in  36  Cyc.  682,  as  follows: 
"To  authorize  si>eclfic  enforcement  of  oral 
gifts  there  must  be  both  possession  taken 
and  improvements  made  on  the  part  of  the 
donee."  Also:  "The  Improvements  must 
have  been  made  on  the  faith  of  the  gift  and 
be  exclusively  referable  thereto."  On  page 
684  (36  Cyc.)  it  is  stated  that  improvements 
must  be  valuable  and  permanent 

In  order  to  maintain  a  suit  for  specific 
performance  of  a  contract  to  purchase  real 
estate  which  rests  in  parol,  it  must  appear 
that  the  plaintiff  was  placed  in  possession 
of  the  premises  under  the  contract  It  is 
not  sufficient  that  he  continued  a  possession 
begun  under  a  prior  tenancy  or  other  ar- 
rangement In  36  Cyc.  659,  we  find:  "Pos- 
session, in  order  to  be  an  act  of  part  per- 
formance, either  alone  or  in  connection  with 
other  acts,  is  subject  to  several  require- 
ments. First,  it  must  have  been  taken  in 
pursuance  of  the  contract  Further,  it  must 
be  exclusively  referable  to  the  contract;  that 
is  to  say,  it  must  be  such  a  possession  that 
an  outsider,  knowing  all  the  circumstances 
attending  it,  save  only  the  one  fact,  the 
alleged  contract,  would  naturally  and  rea- 
sonably infer  that  some  contract  existed  re- 
lating to  the  land  of  the  same  general  nature 
as  the  contract  alleged."    The  important  ap- 


plication of  this  rule  is  where  a  possession. 
Is  begun  before,  and  continuing  after,  the 
making  of  the  oral  contract  Special  con- 
tinuance In  possession  does  not  satisfy  the 
tests  of  an  effective  act  of  part  performance, 
since  it  does  not  point  to  a  new  contract  bat 
may  be  accounted  for  by  reference  to  the 
former  right  or  title,  also  since  there  has 
been  no  change  of  position  on  plaintiff's 
part  which  could  work  a  fraud  upon  him 
on  refusal  of  specific  performance.  A  con- 
tinuance in  possession  of  land  by  a  tenant 
will  be  referred  to  bis  original  tenancy,  even 
though  the  original  term  has  expired;  there- 
fore a  tenant's  continued  possession  is  not 
an  act  of  part  performance  of  his  contract 
to  purchase  from  bis  landlord.  36  Cyc.  661 ; 
Wllmer  v.  Farris,  40  Iowa,  309.  In  the  lat- 
ter case  the  contract  sought  to  be  enforced 
rested  in  paroL  The  parties  to  the  contract 
were  partners.  The  only  alleged  change  of 
possession  was  that  plaintiff  claimed  to  with- 
draw from  the  management  of  the  partner- 
ship business,  leaving  the  defendant  alone 
in  possession  of  the  property  and  business. 
It  was  held  that  that  did  not  show  that  the 
defendant  had  taken  and  held  possession 
under  and  by  virtue  of  the  contract  so  as 
to  take  the  case  out  of  the  statute  of  frauds. 
See,  also,  Hutton  v.  Doxsee,  116  Iowa,  13, 
89  N.  W.  79;  Johnston  v.  Clancy,  4  Blackt 
(Ind.)  94,  28  Am.  Dec.  45;  Lake  Erie  &  W. 
R.  Co.  V.  Mich.  Central  B.  Co.  (C.  C)  86 
Fed.  840. 

[4]  The  reason  for  the  interposition  of  a 
court  of  equity  to  enforce  a  parol  contract 
for  the  sale  of  real  estate,  where  there  has 
been  a  part  performance,  is  based  upon  the 
proposition  that  equity  should  not  aid  a 
party  to  perpetrate  a  fraud.  The  evidence 
should  show  that  the  conduct  of  the  defend- 
ants has  been  such  that  their  refusal  to 
perform  the  contract  would  operate  to  de- 
fraud the  plalnUff.  The  plaintiff  having 
paid  no  more  than  a  fair  rental  for  the  prop- 
erty, and  not  having  paid  or  offered  to  pay 
defendant  the  amount  paid  by  him,  $360.18, 
for  the  bonded  street  assessment  and  having 
made  no  permanent  or  valuable  Improve- 
ments on  the  property,  there  is  nothing  to 
Indicate  that,  in  any  event,  the  plaintiff 
would  not  have  an  adequate  remedy  at  law, 
in  an  action  for  damages  for  a  breach  of 
the  contract  if  any  there  was.  The  posses- 
sion was  not  shown  to  have  been  taken  by 
plaintiff  under  the  alleged  contract,  and,  un- 
der the  circumstances  of  this  case,  a  court 
of  equity  should  not  Interfere  to  enforce  an 
oral  agreement  to  make  a  gift  of  the  prop- 
erty. 

The  decree  of  the  lower  court  will  there- 
fore be  affirmed. 

McBRIDE,  C.  J.,  and  BAKIN  and  Mc- 
NABY,  JJ.,  concur. 
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STATE  T.  ODEN. 
(Supreme  Court  of  Oregon.     March  8,  1914.) 

1.  WiTWItSflM   (I    243*)— EXAMINATIOH— liKAD- 
IHO    QCKSnOMS— DiBCKKTTON    OT   COTTBT. 

On  a  trial  for  statutory  rape,  where  the 
prosecutrix  was  stupid  and  densely  ignorant, 
not  knowing  even  the  state  and  coant;^  in  which 
she  lived,  it  was  within  tlie  discretion  of  the 
court  to  permit  leading  questions  by  the  pros- 
ecuting attorney. 

[Ed.  Note.— For  other  casM,  see  Witneasea, 
Cent  Dig.  iS  795,  847;   Di&Dig.  I  243.*] 

2.  Witnesses  (i  291*)  —  Exakinatior  —  Bb- 
OAUJNQ  Witness. 

On  a  trial  for  statutory  rape,  where  pros- 
eentriz  has  been  recalled  and  testified  that  an- 
other person  had  sexual  intercourse  with  her, 
bat  denied  that  any  boys  had  done  so,  the  re- 
fusal to  allow  defendant  to  again  recall  her  for 
cross-examination  on  that  question  ia  not  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  1006,  1007:  Dec.  Dig.  I  291.*] 
8.  Rapk    (I    48*)— EviDENCK— Admibsibiutt. 

On  a  trial  for  statutory  rape,  evidence  of 
statements  by  prosecutrix  to  a  third  person 
some  time  after  the  offense  accusing  defendant 
are  admissible,  especially  where  be  has  offered 
proof  that  the  prosecution  was  instigated  by 
the  mother  of  the  prosecutrix  to  extort  money 
from  defendant 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  it  67-69 ;   Dec  Dig.  {  48.*] 

4.  Cbiminai,  Law  (S  824*)— TbiaIt-Inbtbuo- 

TIONB— NeCESSITT  FOB  REQVBST. 

Error  cannot  be  predicated  on  the  failure 
to  define  "penetration'^  in  a  trial  for  statutory 
rape,  in  the  absence  of  a  request  for  such  an 
instruction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1996-2004;    Dee.   Dig.  i 

5.  Cbdmhai,   Law    (S   800*)— iHarrBtjorioNS— 
Dbfinino  Tebms. 

In  a   trial   for  statutory   rape,   it   is   not 

necessary  for  the  court  to  define  "penetration." 

[Ed.    Note.— For   other    cases,    see    Criminal 

Law,  Cent  Dig.  U  1808-1810,  1812;   Dec  Dig. 

I  800.*] 

Appeal  from  drcnlt  Gonrt,  Jackson  Conn- 
ty;   F.  M.  CalUns,  Jndge. 

Virgil  Oden  was  convicted  of  rape,  commit- 
ted by  itavlng  carnal  Intercourse  with  a  girl 
under  the  age  of  14  years,  and  appeals.  Af- 
firmed. 

W,  X  Canton,  of  Watervllle,  Wash.,  for 
appellant  E.  B.  Kelly,  of  Medford,  for  the 
State. 

McBRIDB,  C  J.  [1]  The  first  ground  of 
error  alleged  was  the  ruling  of  the  court  per- 
mitting the  district  attorney  to  ask  the  pros- 
ecuting witness  leading  questions.  The  evi- 
dence shows  that  the  girl  was  about  14  years 
of  age,  stupid  almost  to  the  verge  of  Imbe- 
cility, and  densely  ignorant — ^not  even  know- 


ing the  state  and  county  In  which  she  lived. 
It  is  difficult  to  see  how  the  district  attorney 
could  have  obtained  any  evidence  whatever 
from  this  witness  except  by  asking  her  lead- 
ing questions  and  even  simplifying  these  to 
the  caUber  of  her  understanding.  Leading 
questions  are  always  in  the  discretion  of  the 
court,  and  we  do  not  think  that  it  abused 
its  discretion  in  this  instance. 

[2]  The  second  objection  is  that  the  court 
erred  In  refusing  to  allow  defendant's  coun- 
sel to  recall  the  witness  for  further  cross- 
-examination respecting  her  intercourse  with 
other  persons.  It  appears  from  the  record 
that  she  was  actually  recalled  and  interrogat- 
ed as  to  this  subject  and  answered  that  an- 
other person  had  had  sexual  Intercourse  with 
her,  but  denied  that  any  boys  had  done  so. 
The  defendant's  counsel  made  no  offer  of 
further  proof  along  that  Une,  and  from  what 
appears  in  the  record  the  matter  was  fully 
covered  by  the  questions  asked  and  answered. 

[3]  The  next  objection  is  to  the  admission 
by  the  court  of  the  testimony  of  Mrs.  Marsh 
tending  to  show  that  the  prosecutrix  some 
time  after  the  alleged  commission  of  the  of- 
fense made  statements  to  her  accusing  the 
defendant  of  the  crime.  It  needs  no  citation 
of  authority  to  show  that  admission  of  evi- 
dence of  such  complaints  was  admissible,  and 
it  was  especially  so  in  this  case,  where  the 
defendant  had  offered  proof  tending  to  in- 
dicate that  the  charge  against  him  had  been 
instigated  by  the  mother  of  the  prosecutrix 
for  the  purpose  of  extorting  money  from  the 
defendant  The  testimony  of  Mrs.  Marsh 
tended  to  show  that  the  statements  of  the 
girl  were  made  to  her  after  the  alleged  com- 
mission of  the  offense,  which  was  said  to 
have  been  commlted  in  her  mother's  absence 
and  before  her  return,  which  In  some  degree 
tended  to  negative  the  charge  of  a  conspiracy 
between  the  child  and  her  mother. 

[4]  The  failure  of  the  court  to  define  "pen- 
etration" is  assigned  as  error.  No  request 
was  made  for  such  an  instruction,  and  there- 
fore no  error  can  be  predicated  upon  the 
failure  of  the  court  to  give  it  State  v. 
Brinkley,  55  Or.  134,  104  Paa  883.  105  Pac 
708. 

[i]  It  ia  difficult  to  see  what  further  defini- 
tion could  be  given  of  penetration  beyond 
what  is  suggested  by  the  word  Itself.  Used 
In  connection  with  sexual  intercourse,  every- 
body knows  Just  what  It  means,  and  it  was 
no  more  necessary  for  the  court  to  have 
given  its  definition  than  for  it  to  have  defin- 
ed every  word  of  more  than  three  syllables 
used  in  the  charge. 

Finding  no  error,  the  Judgment  is  affirmed. 
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HOI^BOB  y.  MORGAN  et  aL 

(Sopreme  Court  of  Oregon.     March  8,  1914.) 

L  STipm.ATiow8  (I  14*)  —  CoNBTBoonoir — 
ViamcT— JoiwT  Liabiutt. 

In  an  action  a^inst  the  aeller  and  the 
buyer  of  an  automobile  for  Injaries  from  being 
■track  by  the  machine,  where  the  parties  stip- 
ulated that  plaintifF  should  have  Judgment  for 
$8,000  against  the  defendants,  who  should  be 
adjudged  liable  therefor,  and  that  the  question 
as  to  whether  the  defendants  should  be  held 

iointly  or  severally  liable  should  be  determined 
ly  the  jury,  the  court  properly  refused  to  re- 
ceive a  verdict  against  one  defendant  for  |2,- 
760  WDd  against  the  other  for  $6,200,  under  U 
O.  L.  H  150,  161,  providing  that,  U  the  ver- 
dict be  informal  or  insuflScient,  it  may  be  cor- 
rected by  the  jury  under  the  advice  of  the 
court,  or  the  jury  may  be  again  sent  out,  and 
when  the  verdict  is  ^ven  and  is  such  as  the 
court  may  receive,  and  if  no  juror  disagree  or 
the  jury  be  not  again  sent  out,  the  (derk  shall 
file  the  verdict. 

[E<d.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  |S  24-87;    Dec.  Dig.  i  14.*] 

2.  EviDENcB  (S  442»)— Pabol  Evidinck  Ar- 
FxoTiNo  Writings— Admissibiutt. 

_  Though  the  terms  of  a  writing  cannot  be 
varied  by  parol  evidence,  yet,  where  a  contract 
Is  not  required  by  the  statute  of  frauds  to  be 
in  writing,  the  rule  is  not  violated  by  admitting 
evidence  of  parts  of  the  contract  not  contained 
In  the  writing. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  1874-1897 ;    Dec.  Dig.  {  442.*] 

3.  Evidence  ({  442*)— Paboi.  Btidencb  Ar- 
iKcnNo  Wbitinob— ADia8siBn.iTT. 

In  an  action  against  the  seller' and  buyer 
of  an  automobile  for  injuries  occurring  while 
the  buyer  was  driving  the  machine  under  the 
direction  of  the  seller's  salesman,  though  the 
order  for  the  machine  was  in  writing  and  signed 
by  the  buyer  and  seller,  parol  evidence  is  ad- 
nussible  that  the  buyer  was  to  be  taught  to  op- 
erate the  machine. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  1874-1897 ;  Dec  Dig.  {  442.*] 

4.  mxtnicifai.  cobfokations  (|  705*)  — 
Stbeets— Use  fob  Travel— Personal  Ih- 
jcbies. 

An  automobile  salesman  demonstrating  the 
machine  to  a  purchaser  is  not  relieved  of  the 
control  of  the  machine,  so  as  to  exempt  the 
seller  from  liability  for  injuries  by  the  machine, 
by  the  fact  that  it  was  being  drivm  by  the 
buyer  at  his  own  request 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1616-1617;  Dec. 
Dig.  i  706.»J 

6.  Stipulations  (i  14*)— Consibuotioii  and 
Operation. 

In  an  action  against  two  defendants  for 
injuries  by  an  automobile,  a  stipulation  that 
the  plaintiff  shall  have  judgment  for  S8,000 
against  the  defendants,  who  shall  be  adjudged 
liable  therefor,  and  that  the  question  whether 
the  defendants  ^naming  them}  shall  be  held 
jointly  or  severally  liable  shall  be  determined 
by  the  jury,  does  not  admit  the  liability  of  both 
defendants  but  means  that  the  judgment  shall 
be  against  the  defendants  (jointly  or  the  one) 
who  shall  be  adjudged  liable  therefor,  and  that 
whether  they  should  be  held  jointly  or  only 
one  of  them  liable  shall  be  determined  by  the 
jury. 

[Eld.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  H  24-87 ;   Dec.  Dig.  i  14.*] 


Department  2.  Appeal  from  Clrcait  Court, 
Mnltnomali  County;  Henry  E.  McGinn, 
Judge. 

Action  by  John  F.  Holmboe  against  W.  H. 
H.  Morgan  and  another.  From  a  Judgment 
for  plalntlfF  against  defendant  G.  S.  Howard, 
doing  business  as  the  Howard  Automobile 
Company,  the  latter  appeals.    Affirmed. 

l%is  Is  an  action  to  recover  for  personal 
Injuries.  The  accident  occurred  under  the 
following  circumstances :  Defendant  Morgan 
was  negotiating  with  defendant  Howard,  an 
automobile  dealer,  for  the  purchase  of  an 
auto,  and  having  given  an  order  for  one  to 
Dunbar,  a  salesman  of  Howard,  Robinson, 
another  salesman  of  Howard,  took  the  auto 
out  to  demonstrate  its  efficiency  and  to  teach 
Morgan  how  to  operate  it,  and  with  Morgan 
and  J:wo  ladies  of  his  family  proceeded  in 
the  direction  of  Linton.  As  they  returned  to 
the  dty,  Morgan  asked  to  run  the  machine 
a  while  in  order  that  Robinson  might  instruct 
him,  and  on  Washington  street,  at  the  cross- 
ing of  Tenth,  the  machine  hit  the  plaintUT, 
resulting  in  the  injuries  complained  of.  Tbe 
action  originally  was  against  Morgan,  How- 
ard, and  Robinson,  Jointly,  to  recover  ^,886. 
How  and  when  Robinson  was  eliminated 
from  tbe  case  does  not  appear  in  the  record. 
At  the  beginning  of  the  trial  the  respective 
counsel  stipulated  as  follows:  "The  parties 
hereto,  by  counsel,  agree:  (1)  That  plaintiif 
shall  have  Judgment  for  $8,000  against  tbe 
defendants,  who  shall  be  adjudged  liable 
therefor.  (2)  That  the  question  as  to  wheth- 
er W.  H.  H.  Morgan  and  C.  S.  Howard 
shall  be  held  Jointly  or  severally  liable  there- 
for shall  be  determined  by  the  jury.  (3)  That 
the  above  cause  shall  not  be  postponed  by 
reason  of  this  stipulation.  Dated  March  6, 
1913."  Thereupon  the  trial  proceeded  upon 
the  issue  as  to  whether  defendants  were 
jointly  liable,  or,  if  not,  which  one  was  lia- 
ble. After  the  trial  was  completed  and  tbe 
Jury  instructed,  it  retired  for  consideration 
of  the  case  and  returned  into  court  with  a 
verdict  against  W.  H.  H.  Morgan  in  the  sum 
of  $2,750  and  against  G.  S.  Howard  for  the 
sum  of  $6,250,  which  the  court  refused  to  re- 
ceive. Instructing  the  Jury:  "This  verdict 
could  not  be  received  for  the  reason  that,  if 
Mr.  Morgan  was  liable  at  all  in  this  case, 
he  was  liable  to  tbe  same  extent  as  Mr.  How- 
ard; and,  if  Mr.  Howard  was  liable  at  all, 
he  was  liable  to  the  same  extent  as  Mr.  Mor- 
gan; that  in  cases  of  this  kind,  where  one 
contributed  to  a  wrong  or  an  Injury,  no  mat- 
ter how  many  wrongs  were  done,  there  "an 
be  but  one  recovery.  Tbe  verdict  is  not  such 
a  verdict  as  could  be  received  In  a  court  of 
law.  Gentlemen  of  the  Jury:  If  these  men 
are  liable,  they  are  liable  as  Joint  tort- 
feasors, as  we  say  in  law,  biit  we  don't  allow 
an  apportionment  of  the  verdict  You  can- 
not divide  It  up  and  say  that  one  of  the  de- 
fendants is  liable  for  two-thirds  of  the  dam- 
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age  and  that  the  otber  defendant  Is  liable 
for  one-tblrd.  If  liable  at  all,  either  one  of 
them  alone  la  liable  to  the  full  extent,  or 
they  are  both  Jointly  liable  to  the  full  ex- 
tent" The  Jnry  again  retired,  and  subse- 
quently returned  a  verdict  against  the  de- 
fendant Howard  alone  In  the  sum  of  $S,000. 
Judgment  was  entered  thereon.  Defendant 
Howard  moved  for  a  new  trial,  and  also  for 
judgment  In  his  favor  upon  the  pleadings, 
notwithstanding  the  verdict  Both  motions 
were  denied,  and  he  aiq;>eal8. 

S.  G.  Spencer  (Wilbur  &  Spencer,  WUllam 
A.  Carter,  and  A.  L.  Clark,  all  of  Portland,  on 
the  brief),  for  appellant  Omar  C.  Spencer, 
of  Portland  (Carey  &  Kerr,  of  Portland,  on 
the  brief),  for  respondent  Morgan.  I.  N. 
Smith,  of  Portland  (John  F.  Logan,  of  Port- 
land, on  the  brief),  for  respondent  Holmboe. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  assignment  of  error  is 
as  to  the  refusal  of  the  court  to  receive  the 
first  form  of  verdict  returned  by  the  jury, 
and  as  to  the  order  of  the  court  requiring 
them  to  return  to  the  jury  room  and  to  put  the 
verdict  in  proper  form.  The  statute  gives  the 
trial  judge  virlde  discretion  in  determining 
the  suffideucy  of  the  verdict,  and  he  Is  vest- 
ed with  authority  to  have  the  jury  correct 
informal  verdicts  or  to  require  it  to  cover 
In  proper  form  the  questions  submitted  to  It 
Sections  150,  151,  L.  0.  L.,  provide:  "When 
a  verdict  is  given,  and  before  It  is  filed,  the 
Jury  may  be  polled  on  the  request  of  either 
party,  for  which  puri>ose  each  shall  be  asked 
whether  It  be  his  verdict;  If  any  Joror  an- 
swer in  the  negative,  the  jury  shall  be  sent 
out  for  further  deliberation.  If  the  verdict 
be  Informal  or  Insufficient,  it  may  be  correct- 
ed by  the  Jury  under  the  advice  of  the  court, 
or  the  jury  may  be  again  sent  out  When 
the  verdict  is  given,  and  is  such  as  the  court 
may  receive,  and  if  no  juror  disagree,  or  the 
jury  be  not  again  sent  out,  the  clerk  shall 
file  the  verdict  The  verdict  Is  then  com- 
plete, and  the- jury  shall  be  discharged  from 
the  case.  The  verdict  shall  be  In  writing, 
and  under  the  direction  of  the  court  shall 
be  substantially  entered  in  the  Journal  as 
of  the  day's  proceedings  on  which  it  was 
given." 

It  must  be  conceded  that  the  verdict  in 
this  case  was  Informal  and  insufficient  as 
tendered,  and  it  was  the  duty  of  the  court 
to  refuse  to  receive  It  until  It  was  reduced 
to  proper  form  and  substance.  It  did  not  de- 
cide the  questions  submitted  to  the  jury,  and 
the  Judge  properly  sent  the  Jury  out  again 
to  correct  it  It  was  not  the  verdict  of  the 
Jury  until  it  was  received  by  the  court  and 
filed  with  the  clerk.  See  State  v.  Waymlre, 
62  Or.  281,  97  Pac.  48,  21  L.  R.  A.  (N.  &) 
66,  132  Am.  St  Rep.  690.  To  have  treated 
the  verdict  first  returned  by  the  jury  as  a 
general  verdict  of  a  joint  liability,  discarding 
an    apportionment  of  the   damages,    would 


have  been  very  Irregular  and  might  probably 
have  resulted  in  a  mistrial;  and  it  was  in 
the  discretion  of  the  court  to  require  the 
Jury  to  express  its  meaning  fully  to  avoid 
further  complications.  There  was  no  error 
In  having  the  verdict  corrected.  This  dispos- 
es of  the  second  assignment  of  error  also. 

[2]  Defendant  Howard  requested  an  in- 
struction that  oral  evidence  of  the  agreement 
of  defendant  Howard's  agent  Dunbar,  that 
defendant  Morgan  should  be  Instructed  In 
the  operation  of  the  machine,  should  not  be 
received  to  vary  or  add  to  the  written  con- 
tract of  sale,  and  asked  for  a  directed  verdict 
In  favor  of  Howard.  The  order  for  the  ma- 
chine was  in  writing  and  signed  by  defend- 
ants Morgan  and  Howard,  and  the  rule  is 
that  the  terms  of  the  writing  cannot  be  va- 
ried by  parol  evidence;  but  where  the  con- 
tract Is  not  one  required  by  the  statute  of 
frauds  to  be  In  writing,  this  rule  is  not  vio- 
lated by  admitting  evidence  to  establish  the 
parts  of  the  contract  not  contained  In  the 
writing.  American  Contract  Company  v. 
Bullen  Bridge  Co.,  29  Or.  549,  46  Pac.  138; 
WilUams  V.  Mt  Hood  Ry.  &  Power  Co.,  57 
Or.  251,  110  Pac.  490,  111  Pac.  17,  Ann.  Cas. 
1913A,  177. 

[3]  The  evidence  establishes  that  Morgan 
was  to  be  taught  to  operate  the  machine. 
This  was  testified  to  by  Morgan  and  admit- 
ted by  Dunbar,  and  Mr.  Johnson,  the  mana- 
ger of  Howard's  auto  business,  testified  that 
when  a  sale  of  a  car  is  made,  there  Is  involv- 
ed, althovi(gb  not  specified  in  the  order  for 
the  machine,  a  demonstration  of  the  car  and 
the  making  of  the  buyer  acquainted  with  It 
This  establishes  the  authority  of  the  sales- 
man to  contract  therefor.  Although  the  in- 
structions given  were  compensated  by  the 
agent's  commission,  yet  it  was  a  part  of  the 
-contract  of  sale  and  to  be  furnished  by  the 
dealer,  and,  not  being  mentioned  in  the  or- 
der for  the  machine,  may  be  proved  by  parol. 
There  was  no  error  in  admitting  such  proof. 
This  decision  disposes  also  of  assignment 
No.  6. 

[4]  It  is  contended  that  Morgan  Insisted 
on  driving,  the  car  at  the  time  of  the  acci- 
dent, and  therefore  should  be  held  liable  for 
the  damages.  It  appears  that  Robinson 
was  out  with  Morgan  for  the  express  purpose 
of  demonstrating  the  car  and  of  teaching 
Morgan  how  to  run  It;  that  Morgan  knew 
nothing  about  It  or  how  to  run  It  had  run 
it  only  three  or  four  miles  the  day  before, 
under  Robinson's  direction,  and,  at  the  time 
of  the  accident  was  at  the  wheel  for  the 
second  time  only,  under  Robinson's  control 
and  immediate  supervision.  The  question 
of  whether  Morgan  or  Robinson  was  the  ef- 
ficient cause  of  the  accident  or  whether 
they  were  jointly  liable,  was  squarely  and 
plainly  presented  to  the  jury  for  declsiou, 
and  was  the  only  question  so  submitted.  All 
of  the  facts  were  before  it,  and  we  should  not 
disturb  its  findings  upon  that  matter.  Al- 
though the  defendant  Howard  contends  that 
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Robinson  requested  Morgan  tn  let  him  (Rob- 
inson) drive  tbe  car  when  they  came  to  the 
crowded  streets  of  the  dty,  that  did  not  re- 
lieve Robinson  of  the  control  of  the  machine. 
He  was  in  charge  of  the  car  and  was  to  In- 
struct Morgan  as  to  running  it,  and,  if  he 
thought  they  were  in  a  locality  where  the 
car  should  be  in  the  hands  of  an  expert,  he 
shonld  have  taken  control.  The  conclusions 
above  reached  dispose  also  of  the  questions 
presented  by  the  request  for  a  directed  ver- 
dict in  favor  of  the  defendant  Howard  and 
also  by  the  motion  for  a  new  triaL 

[6]  Defendant  insists  that  by  the  terms  of 
the  stipulation  above  quoted,  Morgan's  lia- 
bility is  admitted,  and  that  the  verdict  should 
have  been  against  defendants  Jointly.  The 
stipulation  is  expressed  In  loose  language, 
but,  taken  as  a  whole,  is  not  ambiguous  or 
of  doubtful  meaning.  It  provides  that  the 
plaintlfr  shall  have  judgment  for  $8,000 
against  defendants,  who  shall  be  adjudged 
liable  therefor,'  and  that  the  question  as  to 
whether  Morgan  or  Howard  shall  be  held 
Jointly  or  severally  liable  therefor  shall 
be  determined  by  the  Jury.  It  Is  plain  that  it 
meant  that  the  Judgment  should  be  against 
the  defendants  (Jointly  or  the  one),  who 
should  be  adjudged  Uable  therefor,  and  that 
whether  Morgan  and  Howard  should  be  held 
Jointly,  or  only  one  of  them,  liable  should  be 
determined  by  the  Jury.  There  can  be  no 
several  liability  of  two  or  more  tort-feasors 
for  the  same  tort,  and  the  parties  proceeded 
with  the  trial  of  the  case  with  that  nndur 
standing  of  the  stipulation. 

The  Judgment  is  affirmed. 

McBRIDB,  a  J.,  and  BEAN  and  McNART. 
JJ.,  concur. 

(48  Mont  482)  

SMITH  V.  KIRK. 
(Supreme  Court  of  Montana.     Jan.  28,  1914.) 
RxcBPnows,  Bnx  of  (§  56*)— Cbbtificat*  of 

JUDQB— NbCKSSITY. 

On  appeal  from  an  order  getting  aside  de- 
fpudant's  default  and  the  Judgment  for  plaintiff 


by  default,  the  affidavits  filed  In  support  of  the 
motion  must  be  embodied  in  a  bill  of  ezceptioDS 
certified  by  the  judge,  and  copies  certified  b.v 
the  clerk  or  attorneys  will  not  be  conridered. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  {{  94-96;    Dec.  Dig.  {  5tt.*l 

Appeal  from  District  Conrt,  Bill  0>nnty; 
Frank  N.  Utter,  Jndge. 

Action  by  W.  T.  Smith  against  James  Kirk. 
From  an  order  setting  aside  defendant's  de- 
fault and  the  Judgment  for  plaintiff,  plaintift 
appeals.    Affirmed. 

R.  B.  O'Keefe,  of  Chinook,  and  Nelson  & 
Moore,  of  Havre,  for  appellant  W.  B.  Sands, 
of  Chinook,  for  respondent 

BRANTLT,  O.  J.  Action  for  damages  tor 
loss  sustained  by  the  plaintiff  by  reason  of 
the  sale  to  him  by  defendant  of  a  glandered 
horse.  The  defendant  suffered  default  and 
judgment  was  thereupon  entered  for  the  re- 
lief demanded.  On  motion  of  defendant  an 
order  was  made  setting  aside  the  default 
and  Judgment  and  he  was  permitted  to  file 
an  answer.    Plaintiff  has  appealed. 

The  appeal  cannot  be  considered  on  the 
merits,  for  the  reason  that  whereas  the  mo- 
tion was  based  upon  a  showing  of  excusable 
neglect  the  record  does  not  embody  properly 
authenticated  copies  of  the  affidavits  filed  in 
support  of  it  It  has  so  often  been  announc- 
ed by  this  court  that  upon  an  appeal  from 
an  order  such  as  the  one  at  bar,  the  papers 
actually  used  as  the  basis  of  it  In  the  dis- 
trict court  must  be  embodied  In  a  bill  of  ex- 
ceptions certified  by  the  Judge  a  quo,  and 
that  copies  certified  by  the  clerk  or  attorneys 
only  will  not  be  considered,  that  further  an- 
nouncement on  the  subject  ought  not  to  be 
necessary.  -  On  the  authority  of  Latimer  et 
al.  V.  Nelson,  47  Mont.  545,  133  Pac.  680,  the 
latest  announcement  on  the  subject  and  the 
cases  cited  therein,  the  order  appealed  from 
Is  affirmed. 

Affirmed. 

HOLLOW  AT  and  SANNBB,  JJ.,  concur. 
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(48  Hont.  424) 

LEITNEB  et  al.  t.  CDRBIER. 
(Snpreme  Coart  of  Montana.     Jan.  26,  1914.) 

COMPBOMIBB  AND  SETTLEUBNT  ({  25*)— PLEAD- 
ING AS  DErxNBK— Instructions. 

Id  an  action  for  breach  of  a  contract  of 
sale  of  horses,  defendant  alleged  that  at  the 
time  for  delivery  a  controversy  arose  as  to 
whether  the  horses  tendered  were  of  the  char- 
acter specified;  that  it  was  agreed  th^t  plain- 
tiffs should  retain  the  cash  payment  thereto- 
fore made,  and  be  released  from  delivering  any 
horses  as  a  complete  settlement  of  any  claim 
for  damages  through  defendant's  refnsaf  to  ac- 
cept the  horses;  and  that  the  written  agree- 
ment was  canceled,  and  plaintiffs  retained  such 
payment  and  the  horses,  and  released  defendant 
of  all  obligations  under  the  contract.  The 
court  refused  to  charge,  tiiongh  there  was  a 
conflict  in  the  evidence  as  to  such  agreement, 
that  a  contract  could  be  released  by  the  parties 
consenting  so  to  do,  and  that,  if  plaintiffs  did 
make  such  agreement  with  defendant,  it  was 
binding,  and,  though  thie  evidence  showed  con- 
clusively that  there  was  only  an  agreement  to 
sell  and  not  a  consummated  sale,  charged  that 
it  was  a  qnestion  of  fact  for  the  Jury  wheth- 
er such  alleged  settlement  occarred,  and  wheth- 
er it  was  a  settlement  of  differences  or  a  re- 
sale of  the  horses,  and  that,  if  it  was  a  resale 
and  not  a  settlement,  it  was  void  under  the 
statute  of  frauds,  unless  a  part  payment  was 
made,  or  unless  plaintiffs  accepted  some  part  of 
the  horses  in  return.  Held,  that  the  trial  court, 
by  giving  such  instruction,  and  refusing  the 
one  reqaeated,  too  narrowly  restricted  the 
scope  of  the  defense. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {  96;  Dec.  Dig.  } 
25.*] 

Appeal  from  District  Conrt  Custer  County ; 
Sydney  Sanner,  Judge. 

Action  by  Frank  A.  Leltner  and  another, 
copartnera,  doing  business  as  Leltner  &  Mc- 
Coy, against  R  D.  Currier.  From  an  order 
granting  a  new  trial  on  defendant's  motion, 
plaintUts  appeal.    Affirmed. 

Geo.  W.  Farr  and  Frank  Hunter,  both  of 
Miles  City,  for  appellants.  Loud,  Collins, 
Brown,  Campbell  &  Wood,  of  BUUngs,  for  re- 
spondent 

EWINQ,  District  Judge.  Appeal  from  an 
order  granting  defendant  a  new  trial.  The 
action  is  for  damages  for  a  breach  of  con- 
tract. The  contract  is  in  writing,  executed 
by  the  parties  hereto,  and  recites  that  the 
plaintills,  who  are  copartners,  have  agreed  to 
sell  and  deliver  to  the  defendant  about  150 
bead  of  horses  at  $40  per  head.  A  payment 
of  $500,  being  part  of  tbe  purchase  price  stip- 
ulated for,  was  to  be  made  by  the  defendant 
at  the  time  the  agreement  was  signed,  and 
the  balance  wa»  to  be  paid  when  the  horses 
were  delivered  to  defendant 

It  Is  alleged  that  the  plaintiffs  were  at  all 
tdmes  ready  and  willing  to  deliver  the  horses 
according  to  the  terms  of  the  contract  and 
tbat  the  defendant  refused  to  accept  delivery 
or  to  pay  the  purchase  price,  to  the  damage 
of  plaintiffs  in  the  sum  of  $2,792.30.  Among 
other  defenses,  the  defendant  alleges,  in  sub- 
stance, that  when  the  time  fbr  delivery  ar- 
rived, a  controversy  arose  between  him  and 


the  platntUtS  as  to  whether  the  horses  toi- 
dered  were  of  the  character  specified  In  the 
contract ;  that  in  order  to  settle  and  adjust 
the  controversy.  It  was  agreed  between  Mc- 
Coy and  the  defendant  that  the  plaintiffs 
should  retain  the  $500  cash  payment  made  In 
accordance  with  the  terms  of  the  contract 
and  be  released  from  delivering  any  of  the 
horses,  as  a  complete  settlement  and  dis- 
cbarge of  any  liability  or  claim  for  damages 
arising  in  favor  of  plaintiffs  by  reason  of 
defendant's  refusal  to  accept  and  pay  for  the 
horses;  that  the  written  agreement  should 
thereupon  be  wholly  canceled  and  annulled; 
and  tliat  McCoy,  acting  for  the  plaintifls, 
retained  the  said  sum  and  the  horses,  and 
released  and  discharged  the  defendant  and 
acquitted  him  of  all  obligation  arising  under 
the  contract  The  $500  payment  was  made 
as  provided  in  the  contract  but  no  other  pay- 
ment was  ever  made. 

There  was  a  conflict  in  the  evidence  as  to 
whether  any  such  agreement  was  entered  in- 
to between  the  defendant  and  McCoy,  and, 
while  the  Jury  was  Instructed  generally  as 
to  this  defense,  the  court  refused  to  give  de- 
fendant's offered  instruction  numbered  8, 
which  Is  as  follows :  "The  Jury  are  instruct- 
ed that  a  contract  can  be  released  or  extin- 
guished by  the  parties  thereto  consenting  and 
agreeing  so  to  do,  and,  if  you  find  by  a  pre- 
ponderance of  the  evidence  that  the  plaintiff 
McCoy  did  make  such  an  agreement  with  the 
defendant  Curria,  tben  such  release  or  ex- 
tinguishment would  be  binding  upon  the  co- 
partnership of  Leltner  &  McCoy." 

The  evidence  proves  conclusively  tbat  there 
was  only  an  agreement  to  sell  the  horses — 
that  the  sale  was  never  consummated.  There 
being  no  sale  of  the  horses  by  plaintiffs  to 
defendant,  there  could  be  no  resale  of  the 
horses  by  defendant  to  plaintiffs ;  but  the 
court  gave  the  following  instruction,  being 
instruction  numbered  8:  "The  Jury  are  in- 
structed that  it  Is  a  question  of  fact  for  you 
to  determine  whether  the  alleged  agreement 
or  so-called  settlement  between  plaintiffs  and 
defendant  occurred,  and,  if  It  occurred, 
whether  It  was,  in  fact  a  settlement  of  dif- 
ferences or  a  resale  of  the  horses  involved 
by  the  defendant  back  to  plaintiffs,  and,  it 
you  find  that  In  fact  such  transaction  was  a 
resale,  and  not  a  compromise  or  settlement 
of  differences,  tben  such  resale  would  come 
within  the  provisions  of  the  statute  of  frauds, 
and  would  be  void,  unless  you  find  that  the 
defendant  in  his  alleged  resale  made  a  part 
payment  to  the  plaintiffs,  or  unless  the  plain- 
tiffs accepted  some  part  of  the  horses  in  re- 
turn." 

The  court  in  granting  a  new  trial,  was  of 
the  opinion  that  In  giving  instruction  num- 
bered 8,  and  refvsiiig  defendant's  offered  In- 
struction numbered  8,  it  too  narrowly  re- 
stricted the  scope  of  this  special  defense,  and 
with  this  opinion  we  agree. 
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There  are  other  errors  assigned,  bat  It  Is 
not  necessary  to  consider  them.  The  order 
of  the  court  granting  defendant  a  new  trial 
Is  affirmed. 

Affirmed. 

BRANTLT,  O.  J.,  and  HOLLOWAT,  X. 
concur.  Hon.  HARRY  H.  EWING,  a  Judge 
of  the  Eighth  Judicial  district,  sitting  In  place 
of  Mr.  Justice  BANNER,  disqualified. 


(48  Mont.  489) 


KIRK  V.  SMITH. 


(Supreme  Court  of  Montana.     Jan.  81,  1014.) 

1.  PiNDiso   Lost   Goods   ({  8*)  — Action  — 

PLEADINa. 

Since  one  seeking  recovery  upon  an  obliga- 
tion imposed  by  special  statute  must  in  his  com- 
plaint state  facts  bringing  him  squarely  with- 
in its  terms,  plaintiff  suing  for  compensation 
and  reward  for  finding  a  l>and  of  sheep,  on  the 
theory  that  Rev.  Codes,  {{  6178-S186,  relating 
to  finding  of  lost  property,  includes  the  finding 
<i  estray  domestic  animals,  was  required  to  aver 
that  the  sheep  were  lost 

[Ed.  Note.— -For  other  eases,  see  Finding  Lost 
•Goods,  Cent.  Dig.  i  7;    Dec.  Dig.  {  &*] 

2.  Finding  Lost  Goods  (|  8*)— Rights  of 

FlNDEB— "RjeWABD." 

Rev.  Codes,  i  5181,  entitles  the  finder  of 
a  thing  to  compensation  for  expenses  neces- 
sarily incurred  ui  its  preservation,  and  to  a 
reasonable  reward  for  Iceeping  it.    Section  6178, 

Srovides  that,  while  one  finding  a  thing  lost 
I  not  bound  to  take  charge  of  It,  yet.  If  he  does, 
be  is  a  depositary  for  the  owner  with  the  rights 
of  a  depositarv  for  hire.  Section  6146,  pre- 
scribes Uie  obligations  of  a  depositary  of  ani- 
mals, and  section  6164  declares  that  upon  an 
involuntary  deporit  the  depositary  Is  entitled 
to  no  reward.  Beld,  in  an  action  for  compensa- 
tion and  reward  for  the  finding  and  care  of  a 
band  of  defendant's  sheep,  that  the  word  "re- 
ward," as  used  in  section  6181,  hmplied  com- 
pensation rather  than  a  gratuity,  so  that  th« 
submission  of  plaintiff's  right  to  recover  a 
gratuity  in  addiUon  to  compensation  was  error. 

[ESd.  Note.— For  other  cases,  see  Finding  Lost 
Goods,  Cent  Dig.  {  7 ;   Dec.  Dig.  |  &• 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6218-6219.] 

8.  Appsai.  and   Ebbob  (J  1064»)— Haemmbs 

EbBOB— iNOTBUOnONS. 

Such  erroneous  submission  of  plaintiS'B 
right  to  recover  a  gratuity  was  reversible  error, 
since  it  was  impossible  to  determine  to  what 
extent  the  verdict  for  him  was  influenced  thereby. 
[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4219,  4221-4224;  Dec. 
Dig.  I  1064.  •] 

4.  Finding  Lost  Goods  (I  8*>— Bights  or 

FiNDEB. 

In  an  action  for  compensation  and  re- 
ward for  finding  and  keeping  a  lost  band  of 
sheep,  the  fact  that  plaintiff  was  caring  for 
other  sheep  at  the  same  time  was  no  obstacle 
to  his  recoverr  for  services,  expenaea,  etc., 
about  the  bana,  where  his  evidence  disclosed 
the  value  of  labor,  feed,  etc.,  given  to  such  hand. 

[Ed.  Note.— For  other  cases,  see  Finding  Lost 
Goods,  Cent  Dig.  f  7 ;   Dec.  Dig.  {  &*] 

6.  TaXAX.    (I    286*)— iNSTBITCnONS— REQtTBSTB. 

In  an  action  to  recover  compensation  and 
reward  for  finding  and  keeping  a  band  of  lost 
sheep,  defendant,  if  he  desired  a  more  specific 
Instruction  on  the  subject  of  lost  property  than 


the  one  given,  which  was  correct  as  far  as  it 
went  was  required  to  offer  one. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  {  266.») 

Appeal  from  District  Court,  Blaine  COnn- 
ty;    Frank  N.  Utter,  Judge. 

Action  by  James  Kirk  against  W.  T.  Smith. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

R.  E.  O'Keefe,  of  Chinook,  and  Nelson  & 
Moore,  of  Havre,  for  appellant.  W.  B.  Sands^ 
of  Chinook,  for  respondent 

HOLLOW  AT,  J.  The  plalnttft  states  his 
cause  of  action  as  follows:  "(1)  That  on  or 
about  the  12tb  day  of  November,  1911,  this 
plaintiff  found,  wandering  upon  the  prairie 
in  the  county  of  Chouteau,  a  band  of  about 
five  hundred  (500)  sheep  belonging  to  this  de- 
fendant, which  said  sheep  this  plaintiff  imme- 
diately took  into  his  possession  and  promptly 
gave  notice  to  this  defendant,  the  owner 
thereof,  and  that  he  cared  for  and  fed  the 
said  sheep  until  the  29th  day  of  January, 
1912.  (2)  That  $187  is  a  reasonable  compen- 
sation for  the  care  of  said  sheep ;  that  $100 
is  a  reasonable  reward  for  the  finding  and 
keeping  of  said  sheep."  An  allegation  of  non- 
payment is  followed  by  the  prayer.  The  trial 
resulted  In  a  verdict  in  favor  of  plaintiff,  and, 
from  the  Judgment  entered  thereon  and  from 
an  order  denying  him  a  new  trial,  defendant 
appealed. 

[1]  1.  Court  and  counsel  apparently  pro- 
ceeded upon  the  assumption  that  sections 
6178  to  5186,  Revised  Codes,  dealing  with  the 
subject  "Finding,"  as  applied  to  lost  prop- 
erty, are  Intended  to  cover  the  case  of  one 
who  finds  estray  domestic  animals.  Whether 
this  assumption  is  Justified  is  not  before  ns. 
Upon  the  theory  adopted,  the  complaint  tails 
to  state  a  cause  of  action.  Plaintiff  does  not 
count  upon  a  contract  express  or  Implied, 
but  seeks  recovery  for  a  liability  or  obliga- 
tion imposed  by  special  statute^  In  such  a 
case  the  rule  is  settled  in  this  state  that,  in 
order  to  avail  oneself  of  the  statute  relied 
upon,  the  complaint  must  state  the  facts 
which  bring  him  squarely  vritliln  its  terms. 
KeUy  V.  Northern  Pac.  By.  Oa,  35  Mont  243, 
88  Pac.  1009;  Thurman  v.  Pittsburg,  etc., 
Co.,  41  Mont  141,  108  Paa  588;  Miiey  ▼. 
Northern  Pac.  Ry.  Co.,  41  Mont  51,  108  Pac. 
6;  Kinsel  v.  North  Butte  M.  Co.,  44  Mont 
445,  120  Pac.  797.  Whatever  else  may  be 
said  of  the  statute  under  consideration,  this 
much  is  certain :  The  subject-matter  Is  lost 
property.  The  several  proTlslona  can  be  in- 
voked only  in  the  event  tliat  the  property  in 
controversy  was  In  fact  lost  To  bring  him- 
self within  the  statute.  It  waa  necessary  for 
plaintiff  to  allege  that  the  she^> — the  sub- 
ject-matter of  this  action — ^were  lost,  and,  in 
failing  to  do  so,  he  falls  to  state  a  cause  of 
action  upon  the  theory  adopted  by  him. 
Counsel  for  respondent  id  lu  error  In  urging 
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that  this  necessary  allegation  omitted  from 
the  complaint,  was  supplied  by  the  answer. 

[2]  2.  Upon  the  trial,  plaintiff  was  asked: 
"Q.  Mr.  Kirk,  what  would  you  consider  the 
reasonable  reward  for  the  finding  of  the  band 
of  sheep  that  you  found,  on  or  about  the  12th 
day  of  November,  1911,  at  your  ranch,  num- 
bering about  600  head?"  and,  over  objection, 
he  answered :  "$100."  On  cross-examination, 
he  testified:  "I  base  my  claim  for  $100  for 
letting  them  stay  there;  for  coming  home 
and  seeing  them  there."  An  instruction  was 
£lTen  that.  In  addition  to  the  compensation 
awarded  plaintiff,  the  Jury  might  add  such 
sum,  not  exceeding  $100,  as,  in  their  Judg- 
ment, constituted  a  reasonable  reward  for 
keeping  the  sheep.  It  is  quite  evident  that 
plaintlfTs  theory  was  that  a  reward  Is  a 
mere  gratuity,  a  gift,  and  that  this  theory 
found  favor  with  the  trial  court  It  is  not 
contended  that  this  $100  claimed  as  a  reward 
represents  the  value  of  time  spent,  or  labor 
expended  upon  the  sheep,  or  the  value  of  the 
use  of  plaintiff's  premises,  or  of  feed  consum- 
ed, or  that  it  Is  demanded  by  way  of  recom- 
pense for  the  responsibility  imposed  by  the 
care  of  these  animals.  All  these  elements 
were  considered  elsewhere.  By  what  process 
plaintiff  arrived  at  the  exact  amount  ($100) 
Is  not  disclosed. 

It  Is  elementary  that  the  law  does  not  give 
something  for  nothing.  Bxcept  in  those  rare 
cases  of  aggravated  circumstances  where 
punitive  damages  are  recoverable,  the  law 
proceeds  uniformly  upon  the  theory  of  com- 
pensation. If  a  party  can  be  made  whole. 
If  he  can  be  restored  to  the  status  quo.  If 
damages  in  money  will  reimburse  him  for 
whatever  he  has  done  for,  or  suffered  at  the 
hands  of,  another,  he  cannot  complain,  and 
he  has  neither  legal  nor  moral  excuso  for  de- 
manding more.  To  speak  of  an  enforced 
gratuity  Is  a  contradiction  of  terms,  and  a 
suit  to  compel  a  gift  la  an  anomaly  in  the 
law. 

[3]  Counsel  refer  to  section  6181,  Revised 
Codes,  as  authority  for  the  position  taken  by 
the  plaintiff  and  adopted  by  the  court  That 
section  reads :  "The  finder  of  a  thing  Is  en- 
titled to  compensation  for  all  expenses  neces- 
sarily Incurred  by  him  In  its  preservation, 
and  for  any  other  service  necessarily  per- 
formed by  him  about  it,  and  to  a  reasonable 
reward  for  keeping  It"  Standing  alone,  it 
does  not  admit  of  the  construction  placed  up- 
on it;  but  we  are  not  permitted  to  consider 
It  alone.  Section  6178  provides:  "One  who 
finds  a  thing  lost  is  not  bound  to  take  charge 
of  it,  hut  if  he  does  so,  he  la  thenceforth  a 
depositary  for  the  owner,  with  the  rights 
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and  obligations  of  a  depositary  for  hire." 
When  these  two  sections  are  construed  to- 
gether, the  terms  of  section  6181  are  made 
plain.  The  depositary  for  hire  is  only  enti- 
tled to  ordinary  compensation,  except  In  so 
far  as  this  rule  Is  modified  by  section  6160; 
and,  since  the  plaintiff  Is  In  no  better  posi- 
tion than  he  would  have  been  had  he  taken 
these  sheep  from  the  owner  under  an  agree- 
ment to  care  for  them  for  reasonable  re- 
muneration, his  recovery  must  be  based  upon 
the  theory  of  compensation  alone.  The  term 
"reward,"  as  used  In  section  6181,  means  re- 
muneration or  pay.  Webster's  International 
Dictionary;  S4  Oyc.  1730.  The  same  word  Is 
used  in  this  same  sense  In  section  6164,  and 
the  conclusion  is  fortified  by  a  consideration 
of  section  5140,  which  enumerates  some  of 
the  duties  of  the  depositary  of  live  animals. 
In  submitting  to  the  Jury  the  right  of  plain- 
tiff to  recover  a  gratidty,  the  trial  court 
erred;  and,  since  it  Is  impossible  to  deter- 
mine to  what  extent  the  verdict  was  infiu- 
enced  by  this  consideration,  a  new  trial  must 
be  had. 

3.  Complaint  la  made  of  certain  rulings  up- 
on the  introduction  of  evidence,  but  these  al- 
leged errors  will  doubtless  not  occur  upon  a 
retrial. 

[4]  While  plaintiff  cannot  go  beyond  the 
issues  made  by  the  pleadings  and  prove  the 
value  of  services  rendered  about  the  care  of 
an  entire  band  of  sheep,  indndlng  the  sheep 
mentioned  in  his  complaint,  still  the  fact  that 
he  was  caring  for  other  sheep  at  the  same 
time  presents  no  obstacle  to  his  recovering 
whatever  Is  Justly  due  him  for  his  services, 
expenses,  etc.,  laid  out  about  the  particular 
sheep  in  controversy  here,  provided  his  evi- 
dence is  sufficient  to  disclose  to  the  Jury  the 
value  of  the  proportion  of  his  time,  labor, 
feed,  etc.,  given  to  the  particular  sheep  men- 
tioned in  his  complaint 

Since  this  cause  must  be  remanded  for  a 
new  trial,  we  refrain  from  commenting  upon 
the  sufficiency  of  the  evidence. 

[6]  4.  Complaint  Is  made  of  Instruction  No. 
3^,  given  to  the  Jury.  We  think  it  correct 
so  far  as  it  goes.  If  defendant  desired  a 
more  specific  Instruction  upon  the  subject  of 
lost  property,  it  was  his  duty  to  offer  one. 
Frederick  v.  Hale,  42  Mont  153,  112  Pac.  70. 
His  offered  instruction  No.  2  was  not  more 
complete  than  the  one  given  by  the  court. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  triaL 

Reversed  and  remanded. 

BRANTLY,  0.  J.,  and  SANNER,  J.,  concur. 
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(48  I£ont.  1U) 

SNTDER  ▼.  TOWN  OP  CHINOOK. 
(Supreme  Ck>nrt  of  Montana.     Jan.  20,  1914.) 

1.  Municipal   Corporations   (S   794*)  — De- 

FBCTS   IN    STBEET— WABNINO   OF   DaNOKB. 

When  the  public  streets  of  a  town  are  un- 
safe and  the  authorities  have  actual  or  presnm- 
ed  notice  of  such  condition,  it  ia  the  town's  duty 
to  warn  the  public  by  lights  or  other  means. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1653;  Dec.  Dig.  { 
794.  •] 

2.  Municipal   Cobpobations    (j    806*)— De- 
FiOTiTB  Stbket— Right  or  Tbaveucb— IN- 

VKSTIOATION. 

A  traveler  on  a  public  street  may  assume 
that  the  town  has  kept  it  in  an  ordinarily  safe 
condition  for  travel  and  is  not  bound  to  make 
investigation  or  chargeable  with  negligence  if 
he  fails  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g{  1678,  1682;  Dec. 
Dig.  i  80Q.*i 

3.  WlTNESfiEB  ({  270*)— CsOBS-EiZAiaNATION— 
SOOPK. 

In  an  action  for  injuries  from  a  fall  in  a 
street  which  was  being  repaired  and  was  alleged 
to  be  unsafe  for  travel,  a  witness,  who  on  di- 
rect examination  testified  to  the  condition  in 
which  he  had  left  the  street  the  day  before  the 
accident  and  as  to  whether  barriers  or  lights 
had  been  installed,  could  not  be  cross-examined 
as  to  his  previous  experience  in  road  work. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  026,  955-067 ;    Dec.  Dig.  S  270.*] 

4.  Daicaoes  ({  210*)— INBTBUCTION&— Defec- 
tive Stbbet— Febsonal  Injubies. 

In  an  action  against  a  town  for  damages 
for  a  fall  in'  a  street  alleged  to  be  unsafe  lor 
travel,  instructions  defining  the  issues  as  to 
damages,  etc.,  substantially  as  presented  by 
the  pleadings,  and  showing  the  mathematical 
discrepancy  therein  between  the  claim  for  spe- 
cial damages  and  the  items  recited  in  support 
thereof,  and  limiting  damages  to  actual  com- 
pensation under  the  proof,  were  not  objection- 
able as  authori2ing  an  award  of  damages  differ- 
ent from  the  damages  shown. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  IS  537,  638;   Dec.  Dig.  |  210.*] 

6.  New    Tbial   (i   143*)— Affidavit   of  Jo- 
bob— Intoxication  OF  Anoteeb  Jurob. 
The  intoxication  of  a  juror  while  deliberat- 
ing on  the  verdict  cannot  be  shown  by  an  affi- 
davit of  another  juror. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  290-206;    Dec.  Dig.  |  143.*] 

Appeal  from  District  Court,  Blaine  Coun- 
ty;   Frank  N.  Utter,  Judge. 

Action  by  Susie  Snyder  against  the  Town 
of  Chinook.  Judgment  for  plalntiu,  from 
which,  and  from  the  refusal  of  a  new  trial, 
defendant  appeals.    Affirmed. 

R.  B.  O'Keefe,  of  Chinook,  for  appellant 
Nelson  &  Moore  and  Stranahan  &  Stranahan, 
all  of  Havre,  for  respondent 

SANNER,  J.  The  amended  complaint  al- 
leges that  on  the  night  of  September  20, 1010, 
while  the  respondent  was  walking  along  a 
sidewalk  or  footpath  upon  Ohio  street  in  the 
Incorporated  town  of  Chinook,  she  fell  into 
an  unguarded  excavation  negligently  main- 
tained by  said  town  adjacent  to  said  foot- 
path, sustaining  personal  injury  to  her  dam- 


age in  the  sum  of  $3,400.  The  answer  ad- 
mits the  injury  to  respondent,  the  public 
character  of  Ohio  street — though  not  the 
public  character  of  the  place  where  the  in- 
Jury  occurred — denies  all  the  other  essential 
allegations  of  the  amended  complaint,  and. 
by  way  of  affirmative  defenses,  alleges  con- 
tributory negligence  and  assumption  of  rUsk. 
These  affirmative  defenses  were  put  In  Is- 
sue by  reply.  The  cause  was  tried  to  a  Jury, 
by  whose  verdict  the  respondent  was  award- 
ed $1,000.  Judgment  was  entered  accord- 
ingly. Appellant's  motion  for  new  trial  was 
denied,  and  the  cause  is  now  before  us  upon 
appeal  from  the  order  denying  such  motion, 
as  well  as  from  the  Judgment 

As  grounds  for  reversal  the  appellant  urg- 
es: Insufficiency  of  the  evidence;  error  In 
rulings  upon  evidence;  error  In  instructions; 
and  misconduct  of  the  Jury. 

1.  For  some  time  prior  to  the  accident 
such  work  had  been  going  on  In  Ohio  street 
under  the  direction  of  the  town  of  Chinook 
that*  embankments  were  formed  on  each 
side  of  the  street,  so  that  the  portions  of  the 
street  Intended  (or  sidewalk  purposes  were 
left  three  or  four  feet  lilgher  than  the  road- 
way. Along  tills  embankment  on  the  east 
side  and  quite  close  to  the  edge  in  places, 
there  was  a  path  which  persons  were  accus- 
tomed to  travel  going  north  from  Second 
street  On  the  night  of  the  accident  there 
were  no  barriers  or  guards  of  any  kind  to 
prevent  the  traveler  along  this  path  from 
falling  over  the  embankment,  nor  any  lights 
to  warn  against  It  Under  these  circum- 
stances, the  respondent,  who  tiad  never  trav- 
eled that  way  before,  was  homewaro  bound 
between  8:30  and  9  o'clock  tn  the  evening. 
She  had  come  eastward  on  Second  street, 
crossed  on  the  boardwalk  from  the  west  to 
the  east  side  of  Oiiio  street,  turned  north  on 
the  east  side  of  Ohio  street,  and  followed 
the  footpath  northward  for  about  35  feet 
At  this  point  she  stepped  into  a  break  or 
hole  in  the  side  of  the  path,  which  she  could 
not  or  did  not  see,  and  was  precipitated  In- 
to the  roadway.  As  the  result  her  leg 
was  broken,  her  ankle  was  twisted,  her  earn- 
ing capacity  was  much  reduced,  and  she  sus- 
tained several  mouths  of  pain  and  suffering. 

From  the  appellant's  point  of  view,  the 
case  made  by  the  respondent  In  the  district 
court  presented  three  points  of  attack,  viz.: 
Whether  she  was  on  Ohio  street  or  on  pri- 
vate property  when  the  Injury  occurred; 
whether  Ohio  street  was  in  a  reasonably  safe 
condition  for  travel  at  the  time  and  place 
of  the  accident;  and  whether  the  reqrand- 
ent  was  exercising  reasonable  care  for  her 
own  safety.  The  court  very  commendably 
submitted  special  interrogatories  to  the  Jury 
covering  these  points  and  the  Jury  answered 
categorically  that  the  respondent  was  on 
Ohio  street  when  the  accident  happened; 
that  Ohio  street  was  not  at  the  time  and 
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place  of  the  acddent  in  a  safe  condition  for 
travel ;  and  tbat  tlie  respondent  was  exercis- 
ing dne  care.  The  evidence  germane  to  these 
propositions  was  more  or  less  conflicting,  bat 
it  was  ample  to  sustain  these  findings  as  well 
as  the  general  verdict  of  the  jury;  and  no 
good  purpose  would  be  served  by  reciting  It 
further. 

[1, 2]  The  theory  of  the  appellant  seems  to 
have  been  that,  U  it  was  too  dark  for  the 
respondent  to  see  clearly,  she  bad  no  busi- 
ness to  travel  on  Ohio  street  and  assumed 
all  the  risk  of  doing  so.  But  this  overlooks 
the  rules  very  accurately  applied  by  the 
court  and  Jury  to  the  facts:  That  it  is  the 
duty  of  a  dty  or  town  to  keep  its  public 
streets  In  an  ordinarily  safe  condition  for 
travel,  and  that  the  traveler  Is  entitled  to 
assume  this  to  have  been  done.  When  the 
public  streets  of  a  city  or  town  "are  rendered 
unsafe  by  reason  of  repairs  being  made 
therein,  or  have  become  defective  or  unsafe 
from  any  cause,  and  the  authorities  have  no- 
tice of  the  condition,  or  the  circumstances 
are  such  as  to  warrant  a  presumption  of  no- 
tice, the  duty  tt>  warn  the  public  by  lights 
or  other  means,  while  repairs  are  made,  al- 
so arises.  The  traveler  is  not  bound  to  make 
investigations,  and  he  cannot  t>e  charged  with 
negligence  If  he  fails  to  do  so."  McCabe  v. 
'City  of  Butte,  46  Mont  66, 125  Pac.  133 ;  Nel- 
son v.'aty  of  Kalispell,  47  Mont  416,  132 
Pac  1133;  Oady  v.  City  of  SeatOe,  42  Wash. 
402,  85  Pac.  19.  See,  also,  28  CyC.  1381 
)et  seq. 

[3]  2.  Three  rulings  upon  evidence  are 
complained  of,  but  we  can  find  no  error  In 
any  of  them.  The  direct  examination  of 
the  witness  McCoy  was  addressed  to  the 
physical  condition  In  which  he  had  left  the 
street  the  day  before  the  accident,  as  to 
whether  any  barriers  or  lights  had  been  in- 
stalled. To  this  the  proposed  cross-examina- 
tion touching  his  previous  experience  in  road 
work  was  not  material.  The  statement  of 
the  respondent  which  it  is  claimed  should 
have  been  stricken  out  as  volunteered  was 
part  of  her  response  to  a  specific  interroga- 
tory of  counseL  The  question  asked  Lowe 
was  not  open  to  the  objection  made,  and  the 
ruling  upon  it  would  not  have  constituted 
substantial  error  even  if  It  had  been  wrong. 

[4]  3.  Instructions  numbered  1  and  8  are 
assailed  as  authorizing  the  Jury  to  award 
the  sum  of  $1,000  for  loss  of  earning  capaci- 
ty, whereas  under  the  allegations  of  the 
amended  complaint  such  damages  could  not 
In  any  event  exceed  $046.  Instruction  Na  1 
defined  the  Issues  substantially  as  they  were 
presented  by  the  pleadings.  Whatever  mathe- 
matical discrepancy  there  was  In  the  com- 
plaint between  the  claim  for  special  damages 
and  the  items  recited  In  support  of  it  was 
faithfully  made  to  appear  in  the  charge,  and 
the  amounts  which  might  be  awarded  for  any 
of  the  elements  of  damage  were  limited  by 


Instruction  No.  8,  to  actual  compensation  un- 
der the  proof;  so  that,  not  only  were  both 
Instructions  entirely  proper,  but  instruction 
No.  8  was  protective  of  appellant  We  again 
lepeat  that  it  is  hopeless  at  this  day  and  age 
for  counsel  to  expect  reversals  tor  micro- 
scopic faults. 

[S]  4.  The  particular  misconduct  charged 
to  the  Jury  Is  that  one  of  the  Jurors  was  In- 
toxicated at  the  time  the  jury  was  deliberat- 
ing on  the  verdict  This  is  made  to  appear 
by  the  affidavit  of  another  Jun».  The  rule 
is  that  such  misconduct  cannot  be  proved  in 
this  way.  Sutton  v.  Lowry,  39  Mont  462, 
471,  104  Pac.  646. 

The  judgment  and  order  appealed  from  are 
affirmed. 

Affirmed. 

BRANTLT,  0.  J^  and  HOLLOWAT,  J., 
concur. 


(48  Mont.  410) 

STATE  ex  reL  JACOBS  ▼.  DISTRICT 
COURT  OF  FIFTH  JUDICIAL  DIST.  IN 
AND  FOR  BEAVERBEAD  COUNTY  et  aL 

(Supreme  Court  of  Montana.     Jan.  20,  1914.) 

1.  JtTDOEs  (i  51*)— DisQUAuncATiON— Affi- 
davit OF  PreJDDICK— TlMK  OF  FILING. 

Under  Rev.  Codes,  |  6315,  as  amended  by 
Laws  1909,  c.  114,  disqualifying  any  judge 
against  whom  an  affidavit  of  bias  shall  be  filed 
before  the  day  fixed  for  the  hearing,  an  affida- 
vit not  filed  until  after  the  day  set  for  the  hear- 
ing was  too  late,  and  it  was  not  error  to  order 
it  stricken  from  the  files. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  {f  224-231 ;   Dec.  Dig.  |  51.*] 

2.  Jt;uoEs  (§  51*)— DisQUAUFicATioN— Affi- 
davit OF  Prejudice- Tike  of  Filing. 

Tbat  on  the  day  set  for  the  hearing  it  was 
continued  to  a  later  date  did  not  operate  as  a 
vacation  of  the  original  setting,  as  would  have 
been  the  case  had  it  been  passed  over  the  term, 
and  an  affidavit  of  prejudice,  filed  after  the 
day  originally  set,  but  before .  the  day  to  which 
it  was  continued,  was  ineffectual,  since  no  al- 
lowance was  made  for  continuances  which 
might  easily  have  been  provided  for  if  the  Leg- 
islature bad  so  intended. 

[Ed.  Note. — For  other  cases,  see  Judges, 
Cent  Dig.  U  224-231;   Dec.  Dig.  J  61.*] 

8.  Judges   (|   51*)— Disquaufication— Bias 

OB  Pbejudice. 

Under  the  express  terms  of  Rev.  Codes,  f 
7484,  actual  disqualification  of  a  judge  in  pro-, 
bate  proceedings  for  any  of  the  reasons  therein 
stated  is  available  whenever  shown,  but  the 
right  to  disqualify  a  judge  by  an  affidavit  of 
prejudice  under  section  6316,  as  amended  by 
Laws  1909,  c  114,  is  like  a  peremptory  chal- 
lenge to  a  juror  which,  if  not  exercised  at  the 
proper  time,  is  lost 

[Ed.  Note. — For  other  cases,  see  Judges, 
Cent  Dig.  {§  224-231;    Dec  Dig.  {  61.*] 

Mandamus  by  the  State,  on  the  relation  of 
A.  R.  Jacobs  against  the  District  Court  of 
the  Fifth  Judicial  District,  for  Beaverhead 
County,  and  W.  A.  Clark,  Judge  thereof,  to 
compel  the  revocation  of  a  certain  order  and 
the  making  of  another  order.    Dismissed. 
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Blchar<(  H.  Smith  and  Harry  H.  Parsons, 
both  of  Missoula,  for  relator.  Norrla,  Bard 
k  Smith,  of  Dillon,  for  respondenta 

SAMNEB,  J.  On  Noyember  IB,  1918.  the 
relator  herein  filed  In  the  district  court  of 
Beaverhead  county  hla  final  report  and  ac- 
count as  guardian  of  the  estate  of  Venora  E. 
Metlen,  Incompetent  To  this  report  and  ac- 
count D.  B.  Metlen,  as  the  husband  of  Venora 
B.  Metlen,  filed  certain  objections.  By  order 
of  cfourt,  the  respondent.  Judge  Clark,  pre- 
siding, the  hearing  upon  the  report,  account, 
and  objections  iraa  set  for  December  9,  1913. 
On  that  day  the  objector  and  his  wife  ap- 
I>eared  in  person  and  by  counsel,  and  an- 
nounced their  readiness  to  proceed;  the 
guardian  was  not  present  nor  represented. 
Judge  Clark  then  stated  that  he  had  received 
a  cooiununicatlon  from  the  relator  to  the  ef- 
fect that  a  compromise  had  been  reached 
In  said  matter,  whereby  the  relator  was  to  be 
paid  $1,200,  in  addition  to  the  sums  thereto- 
fore received  by  falm,  as  payment  for  his  serv- 
ices rendered  therein.  To  this  counsel  for 
Mr.  and  Mrs.  Metlen  responded  that  the 
agreement  was  for  the  payment  of  a  balance 
of  $700  only  to  the  relator.  Whereupon  the 
Judge,  being  of  the  opinion  that  the  relator 
should  be  present  at  the  hearing,  and  that 
his  failure  to  apiiear  was  due  to  a  misunder- 
standing, ordered  "that  further  proceedings 
in  said  matter  be  continued  until  Saturday, 
December  13,  1913,  at  10  o'clock  a.  m."  On 
December  13, 1913,  the  matter  was  again  call- 
ed up,  counsel  for  all  the  parties  being  pres- 
ent, and  the  clerk  exhibited  an  affidavit  of 
the  relator,  filed  the  preceding  day,  seeking 
to  disqualify  Judge  Clark  on  account  of  im- 
puted bias  and  prejudice.  This  affidavit 
was  ordered  stricken  from  the  files  because 
filed  after  the  day  fixed  for  the  hearing  of 
the  matter,  and  after  the  hearing  thereof 
had  in  fact  commenced,  and  further  hearing 
was  again  continued  "on  account  of  pressure 
of  business  of  the  court"  to  December  16, 
1913,  at  4  p.  m.  The  alternative  writ  of 
'  mandate  Issued  out  of  this  court  on  Decem- 
ber 15,  1913,  has  prevented  further  action. 
The  respondent  is  one  of  the  Judges  of  the 
Fifth  Judicial  district  which  includes  the 
county  of  Beaverhead,  and  the  other  Judge 
'thereof  was  disqualified  by  reason  of  having 
been  an  attorney  in  said  matter.  The  ques- 
tion presented  is  whether,  upon  the  facts 
stated — we  do  not  deem  the  other  facts  of 
record  as  important — a  i)eremptory  writ  of 
mandate  should  issue  to  Judge  Clark,  direct- 
ing that  he  revoke  the  order  striking  the  af- 
fidavit of  the  relator  from  the  files,  that  he 
restore  the  same,  and  that  he  make  an  or- 
der calling  in  another  district  Judge  to  hear 
and  determine  the  controversy  or  transfer  it 
to  some  other  district  in  this  state. 

[1]  In  our  view  of  this  proceeding  it  is 
not  necessary  to  decide  whether  mandamua 
may  be  properly  invoked  to  compel  a  district 


Judge  to  give  effect  to  an  affidavit  of  dis- 
qualification duly  filed  under  the  statute. 
Assuming  mandamus  to  be  a  proper  remedy, 
we  nevertheless  think  that  it  Is  not  available 
to  the  relator,  for  the  following  reasons: 
The  statute  Involved  (Bev. 'Codes,  {  6315,  as 
amended,  Laws  1009,  p.  161)  provides:   "Any 

•  ♦  •  Judge  •  •  •  most  not  sit  or 
act  as  such  in  any  action  or  proceeding: 

*  ♦  •  4.  When  either  party  makes  and 
flies  an  affidavit  as  hereinafter  provided,  that 
he  has  reason  to  believe,  and  does  believe, 
he  cannot  have  a  fair  and  impartial  hearing 
on  trial  before  a  district  Judge  by  reason  of 
the  bias  or  prejudice  of  such  Judge.  Such 
affidavit  •  »  •  shall  be  filed  •  •  •  at 
any  time  before  the  day  appointed  or  fixed 
for  the  hearing  or  trial  of  any  such  action, 
motion  or  proceeding."  This  provision  has 
been  before  this  court  for  construction  on 
several  occasions,  once  under  such  circum- 
stances as  to  render  the  views  then  express- 
ed practically  decisive  of  the  instant  case. 
The  decision  referred  to  is  State  ex  reL 
Nlssler  V.  Donlan  et  al.,  32  Mont.  256,  80 
Pac.  244,  and  from  the  statement  of  facts  it 
appears  to  have  been  a  hearing  upon  motions 
to  adopt  and  to  reject  the  findings  of  a  ref- 
eree upon  an  executor's  account  to  which  oh- 
Jections  bad  been  filed.  The  bearing  was 
originally  set  for  B^broary  18th,  at  which 
time  a  motion  was  made  to  vacate  the'  setting 
on  the  ground  that  Judge  Donlan  had  not 
Jurisdiction  to  proceed.-  This  motion  was 
based  upon  the  theory  that  Judge  McCler- 
nan,  of  the  same  court,  who  had  previously 
taken  cognizance  of  the  proceedings,  had 
upon  the  redistribution  of  the  work  of  that 
court  among  the  thre^  Judges  thereof,  reserv- 
ed to  himself  for  hearing  and  determination 
all  matters  connected  with  the  settlement  of 
the  executor's  account,  notwithstanding  that 
proceedings  in  probate  had  in  general  been 
assigned  to  the  department  presided  over  by 
Judge  Donlan.  The  motion  was  overruled 
by  Judge  Donlan.  During  the  noon  recess 
Judge  McCleman,  without  consulting  with 
either  of  the  other  Judges,  made  a  formal 
order  reserving  the  hearing  to  his  depart- 
ment. When  the  court  reconvened.  Judge 
Donlan  declined  to  regard  this  order  as  bind- 
ing, but  postponed  further  hearing  of  the  mo- 
tions until  February  26th,  and  on  that  day 
a  further  postponement  was  had  to  March 
4th.  In  the  meantime  an  affidavit  was  filed, 
seeking  to  disqualify  Judge  Donlan  under 
the  provision  above  quoted,  but  Judge  Donlan 
declined  to  relinquish  Jurisdiction,  and  re- 
fused to  make  an  order  transferring  the 
matter.  It  will  be  observed  that  the  differ- 
ence between  the  facts  ih  the  Nlssler  Case 
and  those  at  bar  Is  not  material.  It  does 
not  appear  that  anything  occurred  in  that 
case  before  the  postponement,  except  an  as- 
sertion by  Judge  Donlan  of  his  own  author- 
ity, which  did  not  in  any  sense  touch  the 
merits  of  the  matter  before  the  court    Coun- 
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eel  for  the  relator  at  bar  suggest  that  a  hear- 
ing has  begun  only  when  It  may  be  said  that 
a  aew  Judge  "could  not  step  In  and  at  that 
very  moment  proceed  with  the  hearing  wltti 
a  full  and  complete  knowledge  of  the  pro- 
ceedings." .Without  either  accepting  or  re- 
jecting this  test,  we  may  say  that  nothing  is 
disclosed  in  the  Nlssler  Oase  that  would  hare 
prevented  a  new  Judge  from  proceeding  with 
the  hearing  after  the  affidavit  was  filed,  with 
full  and  complete  knowledge,  yet  upon  the  cir- 
cumstances of  the  Niasler  Case  this  court, 
speaking  through  the  Chief  Justice,  said: 
"Was  the  affidavit  filed  in  time  to  disqualify 
Judge  Donlan  from  hearing  the  motion  upon 
settling  the  accooBt?  *  *  •  Section  180 
*  *  *  declares  tluit  the  particular  disqual- 
ification of  imputed  bias  and  prejudice  shall 
be  made  to  appear  by  affidavit  filed  at  any 
time  before  the  day  fixed  for  the  trial  or 
hearing.  •  *  •  The  Intention  is  clearly 
manifested  that  the  affidavit  is  not  to  be  re- 
garded as  effective  to  interrupt  a  bearing 
after  the'  arrival  of  the  day  fixed  for  that 
purpose.  *  *  •  The  disquallflcation  of 
imputed  bias  and  prejudice  provided  for  In 
subdivision  4  o<  the  Act  is  par^  statutory. 
It  does  not  rest  upon  the  ascertainment  of 
any  fact,  but  only  upon  an  Iniputation.  Such 
bting  the  case,  and  the  statute  being  open  to 
so  much  abuse,  we-  are  inclined  to  const^e 
it  strictly  according  to  its  express  terms,  and 
not  broaden  it  by  implication  to  include  con- 
ditlona  not  clearly  within  them.  *  *  • 
The  statute  does  not  admit  of  a  construction 
that  would  permit  a  litigant  to  file  an  affida- 
vit of  disqualification  after  the  day  for  hear- 
ing has  arrived,  and  thus  rob  the  court  or 
Judge  of  the  power  to  proceed."  These  views 
and  the  application  of  them  to<  the  present 
case  are  supported,  to  a  greater  or  less  de- 
gree, by  the  following  authorities:  Bedman 
V.  State,  28  Ind.  205;  AUen  v.  Coates,  29 
Minn.  46,  11  N.  W.  132;  State  ex  rel.  Dear- 
bom  V,  Merrick,  101  Wis.  162,  77  N.  W.  719. 

(2,  S]  It  is  suggested  that,  as  the  statute 
does  not  make  any  express  allowance  for  con- 
tinuances of  any  kind,  and  as  a  continuance 
over  the  term  must  certainly  restore  the 
situation  prior  to  the  setting,  the  right  to 
disqualify  cannot  expire  on  the  day  before 
the  first  setting,  but  must  be  carried  forward 
with  each  continuance  for  whatever  period. 
The  answer  is  twofold:  The  failure  of  the 
statute  to  make  allowance  for  continuances 
as  such  Is  persuasive,  at  least,  that  no  such 
allowance  was  Intended ;  and  this  belief  Is 
strengthened  when  we  consider  the  ease  with 
which  such  an  Intention,  if  entertained, 
could  have  been  expressed.  That  the  Leglsla- 
tnre  knew  how  to  say  what  it  wanted  to  say 
with  reference  to  such  matters  may  be  gath- 


ered from  the  other  provisions  of  .the  Code 
designed  to  secure  fair  trials  in  the  case  of 
actual  bias.  Rev.  Codes.  H  7484,  6505,  6987. 
Moreover,  the  passing  of  a  cause  over  the 
term  necessarily  operates  as  a  vacation  of 
the  setting,  and  a  very  real  distinction  exists 
between  that  situation  and  a  mere  contin- 
uance, properly  so  called,  however  difficult 
it  may  be  to  put  the  distinction  Into  words. 
Where  the  ^ect  of  an  order  is  to  vacate  the 
setting,  the  case  stands  for  all  purposes  of 
the  statute  undei*  review  as  though  no  set- 
ting had  been  made ;  but  where  the  effect  of 
an  order  Is  to  stand  upon  the  setting  and, 
reckoning  from  that,  to  defer  the  trial  to 
a  day  certain,  we  can  see  no  reason  why  the 
day  originally  fixed  for  the  bearing  should 
not  measure  the  time  limit  of  disqualification 
for  imputed  bias.  Actual  disqualification  on 
the  part  of  a  Judge  may  be  manifested  at 
aay  time  after  as  well  as  before  the  date 
fixed  for  a  hearing,  and  it  is  therefore  avail- 
able In  probate  proceedings  whenever  it  is 
made  to  ai^pear;  but  the  privilege  to  impute 
bias  to  a  Judge  where  none  may  exist  belongs 
to  a  different  order  of  things  and  Its -exist- 
ence may  fairly  be  limited  to  a  given  time. 
The  disqualification  of  a  Judge  for  Imputed 
bias  is  like  the  peremptory  challenge  of  a 
Juror,  which  may  not  be  exercised  after  he 
has  once  been  passed.  Washoe  Copper  Co. 
V.  Hlckey,  46  Mont  363,  128  Pac.  584;  State 
V.  Peel,  23  Mont  358,  59  Pac.  169,  75  Am. 
St  Rep.  529. 

The  relator  suggests  that  under  the  above 
construction  it  is  possible  to  restrict  the 
disqualifications  for  Imputed  bias  to  a  swingle 
Judge,  contrary  to  the  express  provision  of 
the  statute.  We  think  the  danger  is  more 
Imaginary  than  real.  Expressly  acquitting 
the  relator  and  his  counsel  of  any  impro- 
priety, we  say  that  the  statute  was  not  In- 
tended to  encourage  perjury,  nor  to  aid  de- 
lays, nor  to  secure  postponements  which  are 
not  deserved.  If  a  litigant  really  feels  that 
he  cannot  secure  a  fair  and  impartial  trial 
before  a  certain  judge,  he  Is  generally  con- 
scious of  that  feeling  before  the  day  fixed 
for  the  hearing,  and  long  enough  to  enable 
him,  by  a  prompt  and  proper  disclosure  of 
It.  to  secure  to  himself  every  substantial 
right 

Conceiving,  as  we  do,  that  the  action  of 
the  respondent  Judge  Clark,  was  within  the 
letter  of  the  statute  in  question  and  within 
any  wise  purpose  to  be  served  by  it  the  pro- 
ceedings herein  should  be  dismissed ;  and  It 
is  so  ordered. 

Dismissed. 

BRANTLT,  0.  J.,  and  HOLLO  WAY,  J, 
ooncnr. 
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(«  Mont.  4S7)  

CONROW  ▼.  HUmNB  et  aL 

(Supreme  Conrt  of  Montana.     Jan.  26,  1914.) 

1.  Appeal  and  Ebhob  (J  931*)  —  Reyikw  — 

PBESUHPTIOR— Fm  D I NGS. 

In  an  action  to  determine  the  respective 
rights  in  the  use  of  water  in  a  creek  and  the 
order  of  their  prioritiei,  in  which  defendant 
claimed  under  a  right  of  M.  the  right  to  use 
water  on  all  his  irrigable  land  on  both  sides 
of  the  creek,  and  offered  evidence  of  his  neces- 
sity for  such  use,  and  the.  finding  waii  silent 
touching  the  west  side  of  the  creek,  the  Su- 
preme Conrt,  nothing  appearing  to  require  a 
contrary  conclusion,  will  presume  that  the  low- 
er conrt  found  in  favor  of  the  M.  right  upon 
all  the  issues  in  that  connection  not  covered  by 
the  express  findings,  or  findings  inconsistent 
with  them,  and  that  the  amount  found  for  such 
right  was  fixed  in  view  of  the  necessity  for  use 
at  the  time  the  appropriation  was  made,  in- 
cluding also  a  subsequent  enlargement  of  the 
use  by  application  to  land  on  the  west  side. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8728,  8762-^771;  Dec 
Dig.  {  03L*] 

2.  Watkbs  AMD  Watsb  CouBaxa  ti  21*)— E!x- 

TKRT  OF  IJBB. 

The  extent  of  the  right  of  the  first  appro- 
priation is  limited  by  the  capacity  of  the  orig- 
inal ditch,  but  if  its  capacity  exceeds  the 
amoont  required  for  reasonable  use,  the  neces- 
sity of  the  use,  and  not  the  size  of  the  ditch, 
measures  the  extent  of  the  right;  but  the  tend- 
ency is  to  disregard  entirely  the  capacity  of  the 
ditch  and  regard  the  actual  beneficial  nse,  in- 
stalled within  reasonable  time  after  appropria- 
tion, as  the  measure  of  the  right. 

W'ESd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  16;    Dec.  Dig.  § 
24.»] 

3.  WATEB8   AND    WATEB    COUBSES   (J   24*)— IB- 

BioATioN  —  Extent  of  Riobt  —  Actuai- 

Needs. 

Const  art  3,  {  16,  declares  the  nse  of  wa- 
ter flowing  in  the  streams  of  the  state  to  be  a 
public  use.  Rev.  Codes,  i  4841,  provides  that 
the  use  must  be  beneficial,  and  that,  when  the 
appropriator  or  his  successor  ceases  to  use  the 
water,  the  right  ceases.  Section  4844  provides 
that  if  the  necessity  for  the  use  diminishes, 
the  change  of  conditions,  to  the  extent  of  the 
lessened  necessity,  inures  to  the  benefit  of  sub- 
sequent appropriators  having  need  of  such  us^ 
and  that  subject  to  the  rule  of  section  4845 
that,  as  between  appropriators,  the  one  first 
in  time  is  first  of  right,  the  prior  appropriator 
may  not  divert  more  than  is  necessary  for  his 
use.  Beld  that,  while  the  extent  of  the  right 
cannot  exceed  the  capacity  of  the  means  of  di- 
version, the  question  in  any  case  was  how  much 
could  supply  the  prior  claimant's  actual  needs 
nnder  existing  conditions. 

(Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  16;  Dec.  Dig.  | 
24.*] 

4.  Watebs  and  Wateb  Coubbes  (S  24*)— Ib- 
bioation — Extent. 

Where  a  prior  right  to  divert  waters  from 
a  creek  had  never  been  used  to  irrigate  more 
than  approximately  70  acres,  defendant,  claim- 
ing under  such  right  was  not  entitled  to  an  al- 
lowance of  over  70  inches;  it  being  the  rule 
generally  observed  by  the  courts  to  allow  one 
inch  per  acre  unless  the  evidence  shows  that  a 
greater  or  less  amount  is  required. 

(Ejq.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  }  16;  Dec.  Dig.  S 
24.*] 


6.  Eotoppki,  d  llO*)  —  NECESsrrr  of  Pusad- 

INO. 

Althongb  plaintiff's  condnct  was  suefa  ••  to 
estop. him  from  questioning  the  extent  of  the 
water  right  under  which  defendant  claimed. 
defendant  by  not  pleading  it  as  an  estoppel, 
waived  his  right  to  rely  on  it 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  800;    Dec.  Dig.  {  110.*] 

6.  Appeai,  and  Ebror  (J  268*)  —  Retiew  — 
Necbssitt  of  Biu.  of  Bxceptionb. 

Under  Rev.  Codes,  |  6806.  making  tha 
findings  part  of  the  judgment  roll,  and  section 
6784  providing  that  the  verdict  the  instruc- 
tions, the  final  decision,  and  interlocutory  or- 
der, etc,  are  deemed  to  be  excepted  to  with- 
out a  bill  of  exceptions,  the  sufficiency  of  the 
evidence  to  justify  findings  may  be  raised  on 
motion  for  a  new  trial  and  reviewed  by  the  Sn- 
preme  Conrt  on  appeal  without  formal  excep- 
tions. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  1596-16M,  1606;  Dec. 
Dig.  I  268.*] 

Appeal  from  District  Court,  Gallatin  Coun- 
ty; J.  M.  Clements,  Jud^. 

Action  by  S.  H.  Conrow  against  Franz  Huf- 
Qne  and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Remanded,  with  directions. 

Walter  Altken,  of  Belgrade,  for  appellant 
John  A.  Luce  and  Geo.  D.  Pease,  botli  at 
Bozeman,  for  respondents. 

BRANTLT,  C.  J.  This  action  was  brou^t 
to  have  determined  the  extent  of  the  respec- 
tive rights  of  the  plaintiff  and  the  defendants 
to  the  use  of  the  water  flowing  In  Bear  creek. 
In  Gallatin  county,  and  the  order  of  th^ 
priorities.  The  stream  is  formed  by  two 
branches,  which  are  referred  to  in  the  plead- 
ings and  evidence  as  the  east  and  west  forka 
The  former  has  its  source  In  the  northeast 
quarter  of  sectton  28,  township  2  north,  range 
5  east,  and  the  latter  In  the  southeast  quarter 
of  section  21,  same  township  and  range.  Aft- 
er flowing  south  through  section  33,  the 
branches  unite  In  section  4,  township  1  north, 
range  5  east,  forming  the  main  stream,  which 
flows  thence  toward  the  southwest  through 
sections,  Q,  8,  and  7.  The  defendants  Gervals, 
Merrltt,  Ballard,  and  Brownell,  though  served 
with  summons,  did  not  appear.  Plaintiff  is 
the  owner  of  sections  21  and  28  and  at  differ- 
ent times  has  had  under  irrigation,  from  Bear 
creek  and  other  sources,  about  68  acres,  con- 
sisting of  the  areas  of  lowlands  lying  along 
both  branches  of  the  stream.  The  lands  own- 
ed by  the  defendant  Gee  consist  of  200  acres, 
lying  In  sections  33  and  4  above  the  Junc- 
tion of  the  two  branches.  Not  more  than  65 
acres  of  them  are  susceptible  of  irrigation 
from  Bear  creek.  At  the  time  of  the  trial  the 
area  under  irrigation  was  about  45  acres. 
Defendant  Beckhom  owns  about  80  acres, 
lying  partly  above  and  partly  below  the  Junc- 
tion. At  the  time  of  the  trial  be  had  under 
irrigation  from  Bear  creek  about  9  acres, 
though  there  Is  an  additional  area  of  20  acres 
susceptible  of  irrigation,  when  he  has  a  suffi- 
cient supply  of  water.    The  defendant  Uuf- 


•For  other  case*  «••  um*  topie  and  Motion  NUMBER  tn  Dee.  Dls.  A  Am.  Dig.  Key-No.  Sertw  *  Rep'r  Index** 
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floe's  lands  lie  on  both  sides  of  tlie  main 
stream  below  the  Junction,  In  sections  7  and 
8.  The  areas  under  Irrigation  by  him  at  the 
time  of  the  trial  covered  about  66V^  acres. 
The  plaintiff  claims  the  right  to  the  use  of 
100  inches,  appropriated  and  diverted  by  his 
predecessors  or  himself  from  the  two  branch- 
es at  different  times  from  October  1,  1877,  to 
July  1,  1885.  The  defendant  Huffine  dates 
his  right  from  May  1,  1868.  The  appropria- 
tion under  which  he  claims,  and  which  is 
referred  to  in  the  record  as  the  Moore  right, 
was  made  by  the  construction  of  a  ditch  on 
the  east  bank  of  the  main  stream  in  May, 
1868,  by  a  predecessor  who  had  made  settle- 
ment upon  a  portion  of  the  lands  now  owned 
by  this  defendant  The  water  was  first  di- 
verted and  used  to  Irrigate  lands  on  the  east 
side  of  the  stream.  In  all  there  were  about 
36  acres,  including  an  area  of  a  little  more 
than  14  acres,  which  is  not  now  owned  by 
Hntllne.  Subsequently,  but  prior  to  the 
spring  of  1878,  the  exact  date  not  being  dis- 
closed, a  second  ditch  was  taken  out  on  the 
west  side  by  a  mesne  grantee  of  the  original 
approprlator.  This  was  used  to  convey  wa- 
ter to  all  the  Irrigable  lands  now  owned  by 
Hufllne  on  the  west  side,  amounting  approxi- 
mately to  34  acres.  The  defendants  Gee  and 
Beckhom  each  claims  under  the  same  appro- 
priation, alleging  Interests  ther^n  by  mesne 
conveyances  from  the  original  approprlator. 
They  also  each  claim  under  other  appropria- 
tions made  by  themselves  on  July  1,  1885. 
At  the  trial  the  plaintiff  conceded  the  priority 
of  defendants'  rights,  so  far  as  they  appeared 
to  have  been  derived  from  the  Moore  right, 
and  there  is  a  present  necessary  use  for  the 
water  diverted  by  it,  but  endeavored  to  show 
that  the  actual  necessity  served  by  this  right 
at  any  time  prior  to  plaintiff's  oldest  appro- 
priation required  a  much  smaller  amount 
than  the  defendants  claimed.  The  court  made 
special  findings  of  the  amounts  and  dates  of  all 
the  respective  claims  and  entered  a  decree 
accordingly.  It  found  that  the  appropriation 
of  May  1,  1868,  amounted  to  00  Inches ;  that 
the  defendants  are  the  owners  of  this  right 
In  undivided  Interests  as  tenants  in  common, 
Huiline  having  one-half.  Gee  one-third,  and 
Beckhom  one-sixth;  and  that  they  are  en- 
titled to  use,  respectively,  45,  30,  and  15 
Inches.  The  plaintiff  has  appealed  from  the 
decree  and  an  order  denying  his  motion  for 
a  new  trial. 

No  complaint  is  made  of  the  findings  touch- 
ing the  claims  of  any  of  the  parties  other 
than  those  based  on  the  Moore  right  As  to 
these  complaint  is  made  that  the  total 
amount  awarded  to  the  defendants  is  in  ex- 
cess of  that  actually  needed  for  their  efficient 
use  at  the  time  the  appropriation  was  made, 
or  thereafter,  at  any  time  prior  to  the  date  of 
plaintiff's  appropriations.  Counsel  contends 
that  the  evidence  is  Insufficient  to  Justify  the 
findings  In  this  regard.  Whether  this  con- 
tention has  merit  is  the  only  question  be  has 
submitted  for  decision. 


There  Is  no  controversy  In  the  evidence  that 
at  ordinary  stages  during  the  irrigating  sea- 
son the  Sow  of  the  stream  does  not  exceed 
100  inches.  Nor  Is  there  any  question  that 
the  ditch  taken  oat  In  1868  diverted  substan- 
tially the  entire  flow.  The  same  may  be  said 
of  the  west  side  ditch.  The  area  irrigated 
on  both  sides  did  not  at  any  time,  prior  to 
plaintiff's  earlier  appropriations,  exceed  ap- 
proximately 70  acres.  This  area  was  never 
increased,  because  it  included  all  the  lands 
susceptible  of  irrigation  from  the  stream  on 
either  side  of  It  Plaintiff  made  appropria- 
tions In  1878,  1879,  and  1882,  amounting  in 
all  to  35  inches.  When  Huffine  acquired  his 
interest  In  the  Moore  right  does  not  appear. 
He  never  acquired  more  than  an  undivided 
one-half  interest  On  February  25,  1899, 
Moore  conveyed  to  one  Axtell  an  undivided 
one-half  interest  This  Interest  was  subse- 
quently acquired  by  the  defendants  Gee  and 
Beckhom  ;  the  former  acquiring  an  undivid- 
ed one-third  and  the  latter  an  undivided  one- 
sixth  Interest  The  findings  are  silent  as  to 
the  date  of  the  construction  of  the  ditch  on 
the  west  side  of  the  stream  to  utilize  the 
Moore  right  on  the  lands  on  that  side.  Ck)un- 
sel,  therefore,  argues  that,  since  this  is  so, 
the  use  of  any  water  on  that  side  under  the 
Moore  rl^t  was  excluded  from  consideration, 
and  that  while  the  court  properly  awarded  to 
defendants  the  proportionate  amounts  they 
are  entitled  to,  the  gross  amount  is  too  large 
because  the  evidence  clearly  discloses  that 
the  Moore  right  was  never  used  to  irrigate 
to  exceed  36  acres  on  the  east  side.  To  make 
the  statement  In  another  way:  Since  under 
the  findings  the  Moore  right  should  have  been 
limited  In  amount  by  the  necessity  for  Its 
use  on  the  lands  on  the  east  side  only,  and, 
since  the  extent  of  the  defendants*  respec- 
tive Interests  must  be  determined  by  the  ex- 
tent of  this  use,  the  total  'amount  found  for 
all  these  rights,  after  making  due  allowance 
for  a  sufficient  head  to  render  the  use  ef- 
fective, should  have  been  limited  to  40  or 
50  inches.  Again  he  says:  Conceding  that  the 
total  amount  of  the  awards  made  to  the  de- 
fendants should  be  limited  to  the  necessary 
use  of  the  Moore  right  on  both  sides  of  the 
stream,  the  award  is  nevertheless  excessive 
because  it  appears  without  controversy  that 
at  no  time  in  the  history  of  the  Moore  right 
could  there  have  been  actual  necessity  for  the 
use  of  more  than  60  Inches,  because  all  the 
lands  irrigated  by  It  never  exceeded,  or  could 
have  exceeded,  56^^  acres;  one  inch  per 
acre  being  the  average  amount  required  to 
irrigate  any  of  the  lands  upon  which  the  wa- 
ter has  heretofore  been  used. 

£1]  We  do  not  think  the  silence  of  the  find- 
ings touching  the  west  side  ditch  Is  to  be  giv- 
en the  significance  claimed  by  counsel.  The 
court,  In  finding  as  it  did  that  Huffine  is  en- 
titled to  the  use  of  45  Inches,  evidently  took 
Into  consideration  the  gross  amount  of  land 
susceptible  of  Irrigation  on  both  sides  of  the 
stream;  otherwise  the  finding  that  the  ex- 
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tent  of  the  Moore  right  was  90  Inches  cannot 
be  explained.  For  it  may  not  be  supposed 
tbat  the  court  entertained  the  notion  that 
this  amount  was  ever  necessary  to  Irrigate 
the  comparatiyely  small  area  of  86  acres  on 
the  east  side.  In  any  event,  under  the  doc- 
trine of  Implied  findings,  nothing  appearing 
to  require  the  contrary  conclusion,  the  pre- 
sumption will  be  Indulged  that  the  court 
found  in  favor  of  the  Moore  right  upon  all 
the  Issues  in  this  connection  not  covered  by 
the  express  findings.  Bank  of  Billings  v. 
Gagnon,  25  Mont.  268,  64  Pac.  664.  The 
right  to  use  water  on  all  his  irrigable  lands 
on  both  sides  of  the  stream  is  alleged  affirm- 
atively by  Hu£9ne  In  his  answer,  and  evi- 
dence was  offered  showing  that  he  had  ne- 
cessity for  such  use.  Under  these  drcum- 
stances,  we  must  presume  that  the  amount 
found  for  the  Moore  right,  out  of  which  have 
been  acquired  the  respective  rights  of  the  de- 
fendants, was  fixed  in  view  of  the  necessity 
existing  for  its  use  at  the  time  the  appropri- 
ation was  made,  including  also  the  subse- 
quent enlargement  of  the  use  by  the  applica- 
tion of  it  to  the  lands  on  the  west  side  of 
the  stream. 

[2]  "The  test  of  the  extent  of  an  appropri- 
ation with  reference  to  a  subsequent  right  to 
the  waters  of  a  stream  is  dependent  upon  the 
capacity  of  the  first  ditch  before  such  sub- 
sequent appropriation  Is  made.  When  an 
owner  or  possessor  of  land  makes  an  appro- 
priation of  water  in  excess  of  the  needs  of 
the  particular  portion  of  the  land  upon  which 
he  conveys  the  water,  and  other  portions  of 
his  land  also  require  irrigation,  his  water 
right  is  not  limited  by  the  requirements  of 
the  particular  fraction.  He  may  still,  de- 
spite the  fact  that  another's  water  right 
has  attached,  construct  other  ditches  through 
his  remaining  land,  provided  that  the  total 
amonnt  of  water  conveyed  by  all  the  ditches 
on  his  place  does  not  exceed  the  original  ca- 
pacity of  the  first  ditch,  as  between  his  ap- 
propriation and  the  subsequent  water  right, 
the  capacity  of  the  ditch,  by  means  of  which 
he  first  made  his  appropriation,  is  the  test  of 
the  extent  of  it."  McDonald  ▼.  Lannen,  10 
Mont.  78,  47  Pac.  648.  Under  this  rule,  the 
extent  of  the  right  of  the  first  approprlator 
Is  measured  by  the  capacity  of  the  original 
ditch.  After  the  use  has  been  installed,  how- 
ever, If  the  capacity  of  the  ditch  exceeds  the 
amount  required  for  reasonable  use,  the  ne- 
cessity for  the  use,  and  not  the  size  of  the 
ditch,  Is  the  measure  of  the  extent  of  the 
right.  Toohey  v.  Campbell,  24  Mont  13,  60 
Pac.  896;  Bailey  t.  Tintlnger,  45  Mont  154, 
122  Pac.  676. 

The  tendency  of  recent  decisions  of  the 
courts  In  the  arid  states  la  to  disregard  en- 
tirely the  capacity  of  the  ditch  and  regard 
the  actual  beneficial  use,  installed  within  a 
reasonable  time  after  the  appropriation  has 
been  made,  as  the  test  of  the  extent  of  the 
right  1  Wdl  on  Water  Rights,  {  476;  Bar- 
rowB  T.  Fox,  98  CaL  63,  32  Pac.  811;  Boeder 


V.  Stdn,  23  Nev.  02,  42  Pac.  867;  Drach  v. 
iBoIa,  48  Colo.  134,  109  Pac.  748;  Ijarimer 
County  Canal  No.  2  Irr.  Co.  v.  Poudre  R.  Co., 
23  Colo.  App.  249,  129  Pac.  248;  Farmers' 
Co-Op.  Ditch  Co.  V.  Riverside  Irr.  DIst,  16 
Idaho,  625,  102  Paa  481;  Hough  ▼.  Porter, 
51  Or.  318,  95  Pac.  732,  98  Paa  1083,  1102, 
102  Pac.  728. 

[3]  The  use  of  water  fiowlng  in  the  streams 
of  this  state  Is  declared  by  the  Constitution 
to  be  a  public  nse.  Constitution,  art  3,  S  15. 
The  use  must  be  beneficial,  and,  when  the  ap- 
proprlator or  bis  successor  ceases  to  use  the 
water  for  such  purpose,  the  right  ceases. 
Rev.  Codes,  f  4841.  If  conditions  change  as 
time  passes,  and  the  necessity  for  the  use 
diminishes,  to  the  extent  of  the  lessened  ne- 
cessity the  change  inures  to  the  benefit  of 
subsequent  approprlators  having  need  of  the 
use,  for,  subject  to  the  rule  that  "as  between 
approprlators  the  one  first  In  time  Is  first  in 
right"  (section  4845),  the  prior  approprlator 
may  not  divert  from  the  stream  more  than 
an  amount  actually  necessary  for  his  use 
(section  4S44).  While,  therefore,  the  extent 
of  the  right  cannot  in  any  case  exceed  the 
capacity  of  the  means  of  diversion,  the  ulti- 
mate question  in  every  gase  is:  How  much 
will  supply  the  actual  needs  of  the  prior 
claimant  under  existing  conditions? 

[4]  As  has  already  been  said,  the  Moore 
right  has  never  been  used  to  irrigate  more 
than  approximately  70  acres;  this  area  em- 
bracing all  the  Hufflne  lands  that  can  be  ir- 
rigated. Ordinarily  the  area  to  which  it  has 
been  applied  has  not  exceeded  approximately 
66  acres.  This  is  not  controverted ;  nor  Is  it 
controverted  that  the  soil  of  these  lands 
consists  of  a  fine  black  loam,  which  ordinari- 
ly requires  a  smaller  allowance  of  water  than 
any  other.  Touching  the  amount  per  acre 
necessary  for  effective  use,  the  evidence  Is 
not  very  definite.  The  defendants  testified 
generally  that  they  had  been  using  the  Moore 
right  alternately,  and  tbat  it  has  required  the 
entire  flow  of  the  stream  to  irrigate  their 
lands.  These  statements  cannot  be  accepted 
as  of  substantial  value,  when  T-e  remember 
that  Beckhom  has  never  at  any  time  had 
under  cultivation  more  than  20  acres.  Ac- 
cording to  the  opinion  of  these  witnesses, 
three  inches  per  acre  are  required  for  effec- 
tive use  on  Beckhom's  land,  and  a  propoi^ 
tlonately  large  amount  per  acre  on  the  lands 
of  the  other  defendants.  The  only  definite 
statement  made  on  the  subject  by  any  wit- 
ness was  that  of  the  plaintiff,  who  said  that, 
making  due  allowance  for  a  sufficient  head  to 
Insure  effective  irrigation  and  considering  the 
character  of  the  soil  of  Huffine's  land,  one 
inch  per  acre  was  all  that  was  required.  It 
is  not  clear  whether,  In  finding  the  amount 
of  the  Moore  right,  the  court  accepted  the 
statement  of  the  defendants  or  made  the  ca- 
pacity of  the  original  Moore  ditch  the  meas- 
ure. 

While  we  have  no  legislation  on  the  sub- 
ject^ the  rule  has  generally  been  observed  by 
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the  courts  of  this  state,  in  fixing  the  amonnt 
required  for  economical  use,  to  allow  one 
Inch  per  acre,  unless  the  evidence  discloses 
that  a  greater  or  less  amount  is  required. 
All  the  witnesses  who  testified  on  the  sub- 
ject agreed  that  60  or  60  Inches  furnish  a 
sufiSdent  head  for  effective  working  purposes. 
If  this  is  true,  and  one  inch  per  acre  is  all 
that  Is  required,  the  award  made  by  the  court 
was  excessive  from  any  point  of  view,  under 
the  circumstances  disclosed  by  the  evidence ; 
and,  In  view  of  the  rule  referred  to,  we  think 
the  court  should  have  accepted  the  statement 
of  plaintiff  as  the  only  substantial  evidence 
on  the  subject  Prom  this  point  of  view, 
making  the  most  liberal  allowance  for  the 
Moore  right,  the  total  award  should  have 
been  fixed  at  70  Inches,  or  one  Inch  per  acre, 
lor  the  largest  area  ever  irrigated  by  it 
That  the  Beckhom  and  Gee  lands  have  need 
for  a  larger  allowance,  because  of  their  char- 
acter or  for  any  other  reason,  may  not  be 
considered  as  important,  because  the  extent 
of  their  rights  depends  entirely  upon  the  ex- 
tent of  the  MJoore  right  at  the  time  they  ac- 
quired their  interests.  While  it  may  be  con- 
ceded, as  {^  the  defendants^  testified,  that 
the  amount  awarded  by  the  court  would  ena- 
ble them  to  accomplish  their  work  of  irriga- 
tion more  readily,  since  one  inch  per  acre 
most  be  deemed  sufficient  for  practical  pnr^ 
poses  for  lands  of  the  character  for  which  the 
appropriation  was  made,  defendants  may  not 
claim,  or  be  allowed,  a  larger  allowance 
merely  because  it  will  more  conveniently 
serve  their  wants. 

In  1889  one  Aztell  was  occupying  the  lands 
now  owned  by  Beckhom  and  Gee.  An  action 
was  brought  against  him  by  Moore  to  enjoin 
him  from  interfering  with  the  Moore  right 
by  diverting  watex  for  use  on  the  Beckhom 
and  Gee  lands.  Moore  claimed  that  he  was 
entitled  to  the  exclusive  use  of  all  the  water 
in  the  stream.  AxteU  suffered  default  and 
the  result  was  a  decree  In  Moore's  favor,  ad- 
Judging  him  entitled  to  the  relief  demanded. 
In  the  present  action  Moore,  who  testified 
for  the  defendants,  stated  that,  prior  to  the 
bringing  of  that  action,  he  saw  the  plaintiff 
and  told  him  that  he  (Moor^  was  disposed 
to  make  him  a  defendant;  that  plaintiff 
thereupon  told  him  that  be  should  not  do  so, 
for  the  reason  that  plaintiff  put  more  water 
into  Bear  creek  than  be  took  out;  and  that  for 
this  reason  plaintiff  was  not  made  a  defend- 


ant The  witness  explained  that  plalntUTs 
claim  was  that  by  allowing  a  suflScient  volume 
of  waste  water  to  fiow  into  the  east  branch 
of  Bear  creek  from  a  ditch  used  by  him  to 
divert  water  from  Cottonwood  creek,  which 
lies  some  distance  to  the  east  to  maintain 
undiminished  the  volume  of  water  flowing  to 
the  head  of  Moore's  ditch,  he  was  mot  inter- 
fering with  Moore's  ri^t  The  plaintiff  de- 
nied that  this  conversation  ever  occurred. 
Counsel  for  defendants  contend  that  by  his 
failure  at  that  time  to  assert  a  right  to 
divert  and  use  water  from  Bear  creek,  and 
by  his  acquiescence  in  the  result  of  the  ac- 
tion since  that  time,  plaintiff  is  estopped  to 
question  the  extent  of  Moore's  right  That 
the  plaintiff  is  not  to  be  held  bound  by  the 
Judgment  is  clear,  because  he  was  not  a  party 
to  it     Rev.  Codes,  i  7914. 

[S]  If  it  be  conceded  that  his  conduct  was 
such  as  to  estop  him,  the  defendants  did  not 
plead  it  as  an  estoppel,  and  hence  must  be 
held  to  have  waived  their  right  to  rely  on  it 
8  Cyc.  PI.  A  Pr.  10,  13. 

Counsel  also  contend  that  the  findings  are 
not  properly  before  the  court  tot  review,  be- 
cause plaintiff  did  not  have  a  formal  bill  of 
exceptions  settled  under  the  provisions  of  sec- 
tions 6767  and  6768  of  the  Revised  Codes. 
These  provisions  point  out  the  procedure  to 
be  observed  in  preparing  bills  of  exceptions 
when  the  court  refuses  to  remedy  defects  in 
the  findings  upon  application  made  in  that 
behalf. 

[6]  The  findings  as  made  constitute  a  part 
of  the  Judgment  roll  (section  6806),  and  the 
sufficiency  of  the  evidence  to  Justify  them 
may  be  questioned  on  the  motion  for  a  new 
trial,  and  reviewed  by  this  court  on  appeal, 
without  formal  exceptions,  the  same  as  the 
verdict  of  a  Jury.  For  this  purpose  the  law 
reserves  an  exception,  and  no  formal  bill  of 
exceptions  is  required.  Rev.  Codes,  §  6784. 
Sections  6767  and  6768  have  no  application. 

The  cause  is  remanded  to  the  district  court, 
with  directions  to  set  aside  the  decree  hereto- 
fore entered,  to  amend  the  finding  as  to  the 
amount  of  the  Moore  right  by  fixing  it  at  70 
inches,  to  award  to  each  of  the  defendants 
his  undivided  interest  in  this  amount  and  to 
enter  a  decree  accordingly.  Each  party  will 
pay  his  own  costs. 

HOLLOWAY  and  SANNER,  JJ.,  concur. 
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(48  Mont,  ten 

RINQLING  T.   SMITH  RIVER  DEJVELOP- 
MBNT  CO. 

(Supreme  Court  of  MonUma.     Jan.  28,  1014.) 

1.  Appxal  and  Ebsob  (I  900*)— Pbesukftion 
or  Ebbob. 

The  presumption  on  appeal  ia  that  the 
trial  court  did  not  err. 

(EM.  Note. — For  other  caseB,  see  Appeal  and 
Errojr,  Cent.  Dig.  U  8667-3669;    Dec.  Dig.  | 

2.  Apfkal  and  Ebbob  ({  901*)— PBEsniiFTiOR 
— BCBDBN   OF   Sbowino  Ebbob. 

Defendant,  on  its  appeal,  in  the  absence 
of  any  evidence,  has  the  burden  of  showing  that 
the  trial  court's  conclusion  that  the  agreements 
of  the  parties  resulted  in  plaintiS  receiving  in- 
to his  possession  as  personal  property,  deliv- 
ered in  pledge,  defendant's  contract  lor  purchase 
of  land  and  its  option  to  purchase  land  is  er- 
roneous under  any  possible  state  of  facts,  con- 
sistent with  the  declaration  of  the  record  that 
by  an  instrument  in  writing,  duly  executed  by 
it,  defendant  assigned,  transferred,  and  deliv- 
ered the  contract  and  option  as  collateral  se- 
curity for  the  payment  of  a  debt. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1771,  8670;    Dec.  Dig.  i 

3.  PlXDQZS     a     6*)  — OFTIOR     TO     PVBOHABX 

Land. 

One's  option  to  purchase  land,  on  which  he 
has  paid  nothing,  and  under  'which  he  has  not 
taken  possession  of  the  land,  is  personal  prop- 
erty, and  so  a  subject  of  pledge. 

[Bd.  Note. — For  other  cases,  see  Pledges, 
Cent  Dig.  U  14,  16;   Dec.  Dig.  {  5.*] 

4.  Pledoxs  (I  6*)— Coktbaot  tob  Pubohasx 
OF  Land. 

While  one's  contract  for  purchase  of  land, 
on  which  he  has  made  payments,  and  under 
which  he  has  talien  possession,  gives  him  an 
eauitable  interest  in  the  land,  on  which  he  may 
give  a  real  estate  mortgage,  his  Interest  in  the 
contract  may  be  the  subject  of  pledge. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent 
Dig.  li  14,  15;   Dec.  Dig.  {  6.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  X  Miller  Smith,  Judge. 

Salt  by  John  Rlngllng  against  the  Smith 
River  Development  Company.  Judgment  tor 
plaintiff,  and  defendant  appeals.    Affirmed. 

Walsh,  Nolan  tc  Scallon,  of  Helena,  for  ap- 
pellant H.  G.  &  S.  H.  Mclntlre,  of  Helena, 
for  respondent 

HOUX)WAY,  J.  On  October  28,  1910,  the 
Smith  River  Development  Company,  a  Mon- 
tana corporation,  with  Its  principal  place  'of 
business  at  Helena,  executed  and  delivered 
to  John  Rlngllng  its  promissory  note  for  $16,- 
000,  due  six  months  after  date  vrlth  inter- 
est at  8  per  cent  per  annum.  About  the  same 
time  It  procured  a  contract  for  the  purchase 
of  certain  lands  In  Meagher  county  known 
as  the  Catlln  lands,  payment  for  which  was 
to  be  made  In  installments  covering  a  period 
extending  to  February,  1914.  The  defendant, 
having  paid  two  Installments  due  upon  the 
contract  went  Into  possession  of  the  land, 
and  thereafter,  on  December  28,  1910,  by  an 
Instrument  in  writing  it  transferred,  set  over, 
and  delivered  to  Rlngllng  the  Catlln  contract 


with  all  Its  right  tiUe,  and  Interest  therein, 
as  collateral  security  for  the  payment  of  the 
note  above.  About  the  same  time  It  also 
secured  an  option  in  writing  to  purchase  the 
Mayn  &  Heltman  ranches  In  Meagher  connty, 
upon  installments  extending  to  May,  1915; 
and  on  February  9,  ,1911,  it  assigned,  set 
over,  transferred,  and  delivered  this  Instm- 
ment  with  all  Its  right  title,  and  interest 
therein,  to  Rlngllng  as  further  collateral  se- 
curity, for  the  payment  of  the  same  note, 
$5,519.58  was  paid  upon  the  Indebtedness  in 
June,  1911,  and,  no  further  payments  having 
been  made,  this  suit  was  Instituted  In  1912 
in  Lewis  &  Clark  county  to  secure  a  judg- 
ment for  the  balance  due  and  a  decree  fore- 
closing the  defendant's  Ivterest  In  the  secur- 
ities mentioned.  A  demurrer  for  want  of 
jurisdiction  was  Interposed  and  overruled, 
and  the  defense  of  want  of  Jurisdiction  was 
made  In  the  answer.  The  plaintiff  prevailed 
upon  the  trial  and  secured  a  decree  fixing 
the  amount  due,  and  directing  the  sheriff  to 
sell  the  securities  mentioned,  upon  Ave  days' 
notice,  and  to  execute  to  the  purchaser  a 
certificate  of  sale  without  the  right  of  re- 
demption. This  appeal  Is  from  the  judgment 
and  the  record  presents  only  the  pleadings, 
the  decree,  and  the  notice  of  appeal. 

We  have  purposely  omitted  reference  to 
many  matters  contained  In  the  pleadings, 
which,  while  proper  for  consideration  in  the 
district  court  do  not  reflect  in  any  manner 
upon  the  question  before  as. 

[1-3]  If  the  assignment  of  the  contract  In 
the  one  Instance,  and  the  option  In  the  other, 
conveyed  to  Rlngllng  an  Interest  in  land  as 
security  for  the  debt  due,  the  transactions 
amounted  to  a  real  estate  mortgage  which 
could  only  be  foreclosed  In  a  suit  instituted 
In  Meagher  connty,  and  In  that  event  the  de- 
fendant would  be  entitled  to  the  statutory 
period  of  redemption.  If  we  were  called  up- 
on to  determine  the  character  of  the  security 
giren  to  Rlngllng,  our  Inquiry  would  be  lim- 
ited to  construing  the  agreement  made  on 
December  28,  1910,  when  the  contract  was 
assigned,. and  also  the  agreement  of  February 
9,  1911,  by  which  the  option  was  transferred 
as  further  security ;  but  that  Is  not  the  ques- 
tion before  us.  The  trial  court  held  that 
those  agreements  resulted  in  Rlngllng  rec^v- 
Ing  Into  his  possession  the  contract  and  op- 
tion as  personal  property,  delivered  In  pledge 
as  security  for  the  payment  of  the  $16,000. 
We  enter  upon  our  Investigation  Indulging 
the  presumption  that  the  trial  court  did  not 
err,  and  the  appellant  must  assume  the  bur- 
den of  overcoming  that  presumption.  Toole 
V.  Welrick,  39  Mont  359,  102  Pac.  590,  133 
Am.  St  Rep.  576.  In  the  absence  of  any  evi- 
dence disclosing  the  circumstances  under 
which  the  securities  were  given,  or  reflecting 
the  intention  of  either  the  debtor  or  the  cred- 
itor, and,  indeed.  In  the  absence  of  the  writ- 
ing assigning  either  the  contract  or  the  op- 
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tton,  appellant  must  assume  the  burden  of 
showing  that  the  trial  court's  conclusion  is 
erroneous  under  any  possible  state  of  facts 
consistent  with  the  declaration  of  the  record 
that  by  an  instrument  In  wilting,  duly  eze-. 
cnted  by  It,  the  defendant  assigned,  trans- 
ferred, and  delivered  the  contract  In  the  one 
Instance,  and  the  option  In  the  other,  as  col- 
lateral security  for  the  payment  of  a  debt 
So  ta.r  as  this  record  discloses,  the  defendant 
company  had  not  paid  anything  upon  the 
Uettman  option,  and  had  not  take  possession 
of  any  of  the  lands  described  In  that  instru- 
ment at  the  time  the  option  was  assigned, 
and  therefore  It  did  not  have  any  Interest  In 
the  lands  themselves  (Smith  t.  Jones,  21 
Utah,  270,  60  Pac.  1104),  and  could  not  hare 
given  a  real  estate  mortgage  upon  them  or 
upon  any  Interest  In  them  (Provident  Life 
&  Trust  Co.  V.  Mills  [C.  C]  91  Fed.  435).  It 
did,  however,  have  the  right  to  purchase,  and 
that  right  may  have  been  valuable.  Ide  v. 
Lelser,  10  Mont  5,  24  Pac.  695,  24  Am.  St 
Rep.  17.  It  was  such  a  species  of  property 
as  might  be  sold,  transferred,  or  assigned 
(Wlnslow  v.  Dundom,  46  Mont  71,  125  Pac. 
136),  and,  being  personal  property.  It  could 
be  pledged.  When  the  record  discloses  that 
the  option  (the  writing)  was  actually  deliv- 
ered to  Ringling  as  security  for  his  note,  it 
would  seem  that  a  pledge  was  created,  within 
the  meaning  of  sections  5774  and  5775,  Re- 
vised C!odes.  In  any  event,  the  appellant  has 
failed  to  overcome  the  presumption  In  favor 
of  the  correctness  of  the  trial  court's  ruling, 
so  far  as  the  option  Is  concerned. 

[4]  Although  the  subject  is  a  debatable  one, 
we  may  assume,  without  deciding,  that  by 
reason  of  maldng  certain  payments  upon  the 
Catlln  contract  and  taking  possession,  the 
defendant  had  acquired  an  equitable  Interest 
in  the  land  prior  to  the  time  the  contract  was 
assigned  to  Ringling.  If  so,  It  is  very  clear 
that  such  an  interest  could  be  mortgaged. 
We  may  further  assume  that  the  assignment 
of  such  a  contract,  as  security  for  the  pay- 


ment of  a  debt,  would,  generally  speaking, 
create  an  equitable  mortgage  upon  real  es- 
tate. Still  that  result  does  not  necessarily 
follow.  "But  here,  as  In  other  cases,  the 
question  whether  the  transaction  creates  an 
equitable  mortgage  depends  upon  the  Inten- 
tion of  the  parties  in  that  behalf,  and  this 
is  to  be  determined  by  a  consideration  of  the 
circumstances  attending  it"  27  Cyc.  961. 
While  our  attention  has  not  been  directed  to 
any  case  directly  in  point  our  conclusion  is 
fortiUed  by  the  logic  of  analogous  cases.  The 
authorities  seem  quite  uniform  in  holding 
that  a  lease  of,  or  mortgage  upon,  real  estate 
may  be  pledged  (Dewey  v.  Bowman,  8  Cal. 
145;  Jones  on  Pledges  &  Collateral  SecurK 
ties,  I  143 ;  Denis  on  Contracts  of  Pledge,  66; 
Uolebrooke  on  Collateral  Securities,  3),  and 
we  see  no  difference  in  principle  between  the 
pledge  of  a  lease  and  the  pledge  of  a  contract 
to  purchase  land.  If  the  parties  so  Intaided, 
they  might  have  created  a  real  estate  mort- 
gage by  complying  with  the  provisions  of 
section  5749,  Revised  Codes,  but  whether  the 
assignment  In  this  instance  contained  the 
formalities  required  In  the  case  of  a  grant 
to  real  property  we  have  no  means  of  know- 
ing. The  assignment  is  not  set  forth  in  the 
pleadings,  but  so  far  as  we  are  able  to  deter- 
mine its  character  from  the  description  given, 
it  did  not  pretend  to  transfer  any  Interest  In 
the  land  itself  (Gardner  v.  McClure,  6  Minn. 
250  [GIL  167]),  but  referred  only  to  the  con- 
tract and  to  the  defendant's  Interest  In  It 
If  this  be  true,  then  we  are  of  the  opinion 
that  the  defendant's  Interest  in  It  was  such 
that  the  contract  might  have  been  pledged. 

Since  It  Is  i)Ossible  that  these  transactions 
might  have  constituted  a  pledge  of  each  of 
these  instruments,  the  appellant  has  failed 
to  overcome  the  presumption  attaching  to  the 
Judgment  of  the  district  court,  and  for  this 
reason  that  Judgment  is  affirmed. 

Affirmed. 

BRANTLT,  CL  3^  and  SANNER,  J.,  concur. 
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STATE  ex  peL  HACKSHAW  t.  DISTRICT 
COURT  OP  TWELFTH  JUDI- 
CIAL DIST.  et  aL 

STATE  ez  reL  IHMSEN  et  &L  t.  TATTAN, 

Judge. 
(Supreme  Cionrt  of  Montana.    Jan.  28,  1914.) 

1.  iNTOxicATiNa  LiquoBS  ({  75*)— -LiCBNaxa 
— Appucation  to  County  Boabi>— Appeai. 
FBOH  Decision. 

Under  Laws  1818,  c.  85,  (  8,  relatiye  to 
application  to  the  board  of  commissiotiera  of 
a  county  for  a  retail  liquor  license  in  a  vil- 
lage, authorizing  appeal  from  the  board's  de- 
cision to  the  district  conrt  by  the  applicant  for 
the  license  or  the  protestants  against  its  is- 
suance, the  appeal  to  be  talten  aa  one  from  a 
justice  court,  the  applicant  and  protestants  are 
the  adversary  parties,  and  the  board  corre- 
sponds to  the  justice  Of  the  peace,  with  whom, 
under  Rev.  (]odes,  {  7121,  as  amended  by  Sees. 
LaWs  1911,  c.  4  and  section  7124,  relative  to 
appeal  from  a  justice,  notice  of  appeal  and  an 
undertaking  must  be  filed,  to  give  the  district 
court  jurisdiction,  unless  waived  by  the  adverse 
party. 

[I!d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  8f  74,  76-79;  Dec  Dig.  i 
76.*1 

2.  PROHIBmon  a  15*)  —  IWTBKKBT  OF  Rk- 
I.ATOBB. 

The  members  of  a  board  of  county  com- 
missioners having  no  personal  interest  in  wheth- 
er the  district  court  shall  entertain  an  appeal 
from  the  board's  decision  on  an  application  for 
a  liquor  license  in  a  village,  their  application 
to  restrain  such  court  from  so  doing  cannot  be 
entertained. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Out.  Dig.  {§  67-60;    Dec.  Dig.  ^  15.*] 

Two  original  applications  for  writs  of  pro- 
hibition to  tbe  District  Court  of  the  Twelfth 
Judicial  District  and  John  W.  Tattan,  Judge 
thereof,  one  by  John  Hackshaw,  the  other 
by  O.  O.  Ihmsen  and  others,  as  members 
of  tbe  Board  of  County  Commissioners  of 
Chouteau  County.  Motion  to  quash  sustain- 
ed in  part,  and  overruled  in  part 

H.  F.  MiUer  and  H.  S.  McOinley,  both  of 
Ft  Benton,  for  relators.  Vernon  B^  Lewis, 
of  Great  Falls,  for  respondents. 

BRANTLX,  a  J.  [1]  Original  appUcations 
for  writs  of  prohibition.  Prior  to  June  30, 
1913,  the  relator  Hackshaw  applied  by  peti- 
tion to  the  board  of  commissioners  of  Chou- 
teau county,  for  a  license  to  engage  in  busi- 
ness as  a  retail  liquor  dealer  at  the  village 
of  Flowerree,  in  Chouteau  county.  The  ap- 
plication was  made  under  tbe  provisions  of 
section  3  of  the  act  of  the  thirteenth  legisla- 
tive assembly,  approved  February  27,  1913 
(Laws  Thirteenth  Session,  c.  35).  Within 
the  time  allowed  for  that  purpose,  certain 
freeholders,  residents  of  Flowerree  and  the 
vicinity,  filed  their  protest  against  the  is- 
suance of  the  license.  On  June  30th,  after 
a  hearing  fixed  by  previous  notice  for  that 
day,  tbe  protest  was  overruled  and  the  li- 
cense granted.  The  protestants,  being  dis- 
satisfied with  the  action  of  the  board,  caused 
to  be  served  upon  tbe  attorney  for  tbe  relator 


and  the  chairman  of  the  board  their  notice 
of  appeal  and  an  undertaking  on  appeal,  and 
filed  them  with  the  clerk  of  the  district  court 
At  tbe  same  time  they  caused  to  be  filed  with 
tbe  clerk  of  tbe  board,  and  served  upon 
its  chairman,  tbe  following  request :  "To  the 
County  Clerk  of  the  County  of  Cboutean, 
State  of  Montana :  Notice  of  appeal  in  tbe . 
above-entitled  action  having  been  this  day 
filed  with  the  clerk  of  the  district  court  of 
tbe  Twelfth  Judicial  district  in  and  for  tbe 
county  of  Cboutean,  you  are  hereby  requested 
to  certify  to  the  said  clerk  of  tbe  district 
court  any  and  all  proceedings  of  tbe  board 
of  coUnty  commissioners  of  Chouteau  county. 
In  the  above-entitled  actioa  Dated  this  23d 
day  of  July  A.  D.  1913.  Vernon  E.  Lewis, 
Attorney  for  Appellants."  Thereafter,  on 
December  3d,  Hackshaw  mt)ved  tbe  court  to 
dismiss  tbe  appeal  on  tbe  ground,  among  oth- 
ers, that  It  bad  not  been  perfected  In  con- 
formity vritb  the  requirements  of  tbe  statute, 
and  that  for  this  reason  the  court  was  with- 
out Jurisdiction  to  entertain  and  determine 
It  On  December  27tb  tbe  motion  was  denied. 
Thereupon  Hackshaw  applied  to  this  court 
for  a  writ  to  prohibit  that  court  and  its 
Judge  from  proceeding  to  hetfr  the  appeal. 
At  tbe  same  time  G.  C.  Ihmsen,  F.  H.  Mc- 
Gowan,  and  Jurgen  Engellant  as  members 
of  tbe  board,  ahso  applied  for  a  writ  Inas- 
much as  both  applications  sought  to  accom- 
plish the  same  end,  tbe  conrt  directed  them 
to  be  consolidated,  and  ordered  tbe  alterna- 
tive writ  to  issue  accordingly.  The  defend- 
ants filed  a  motion  to  quash  the  writ,  and 
also  an  answer,  which,  however,  presents  no 
question  of  fact.  Tbe  question  to  be  deter- 
mined, therefore,  is:  Did  the  court  by  the 
proceeding  detailed  above,  acquire  jurisdic- 
tion of  tbe  appeal? 

In  tbe  section  of  tbe  statute  referred  to 
supra  is  found  this  provision:  "From  tife 
decision  of  tbe  board  of  county  commission- 
ers tbe  applicant  for  license,  or  tbe  protes- 
tants against  the  issuance  thereof,  may  ap- 
peal to  the  district  court  of  said  county 
within  thirty  days  after  the  decision  of  tbe 
board  of  county  commissioners.  Tbe  appeal 
shall  be  taken  and  beard  in  the  same  man- 
ner as  appeals  from  Justice  courts  to  the 
district  court  except  that  the  appeal  shall  be 
heard  If  possible  within  thirty  days  from 
tbe  time  of  filing  in  the  district  court  and 
tbe  same  shall  be  determined  without  delay." 
The  Constitution  provides  that  appeals  shall 
be  allowed  from  Justice  courts  to  the  district 
courts  "In  such  manner  and  under  such  reg- 
ulations as  may  be  prescribed  by  law." 
Constitution,  art  8,  {  23.  Tbe  rules  prescrib- 
ed by  the  Legislature  under  which  such  ap- 
peals may  be  taken,  so  far  as  it  Is  necessary 
to  notice  them  here,  are  found  In  sections 
7121  of  the  Reused  Codes,  as  amended  by 
the  act  of  1911  (Session  Laws  1911,  p.  S).  and 
sections  7123  and  7124.  Amended  section  7121 
provides  that :  "The  appeal  is  taken  by  serv- 
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ing  a  copy  of  the  notice  of  appeal  on  the  ad- 
verse party  or  bis  attorney  and  by  filing  the 
original  notice  of  appeal  with  the  Justice  or 
Judge."  The  order  In  which  these  acts  are 
done  Is  not  Important.  Under  section  7123 
the  Justice,  within  10  days  after  receiving 
the  notice  and  the  undertaking  reiiuired  by 
the  next  section,  must  transmit  to  the  clerk 
of  the  district  court  a  copy  of  his  docket  and 
all  the  papers  filed  in  the  case,  together  with 
the  notice  and  the  undertaking.  Section 
71^4  declares  the  appeal  not  effectual  for  any 
purpose  unless  an  undertaking  is  filed  as 
therein  prescribed.  While  under  section  7128 
the  appeal  may  be  preserved  by  substituting 
a  good  undertaking  for  one  that  is  merely 
defective  or  irregular  (Marlowe  ▼.  Michigan 
Stove  Co.,  48  Mont  — ,  137  Paa  634),  and 
under  certain  clrcumstiinces  the  requirements 
prescribed  touching  the  service  of  notice,  etc., 
may  be  waived  (Davidson  v.  CDonnell,  41 
Mont  308,  110  Pac.  646;  Jenkins  v.  Carroll, 
42  Mont  302,  112  Pac.  1064),  nevertheless, 
in  the  absence  of  such  conduct  of  the  adverse 
party  as  amounts  to  a  waiver,  there  must 
be  a  substantial  compliance  with  all  these 
provisions  in  order  to  give  the  district  court 
Jurisdiction  to  proceed  with  the  trial  upon 
the  merits  (State  ex  reL  Rosensteln  v.  Dis- 
trict Court,  41  Mont  100, 108  Pac.  580,  2  Ann. 
Gas.  1307). 

In  providing  the  method  of  appeal  from  the 
decision  of  the  board,  the  Legislature  evi- 
dently did  so  with  the  Intention  that  for 
the  purpose  to  be  served  by  it  the  petitioner 
and  the  protestants  are  to  be  deemed  to  be 
the  real  adversary  parties,  and  the  board  to 
bear  the  same  relation  to  the  decision  made 
by  it  as  does  a  Justice  of  the  peace  to  a  Judg- 
ment rendered  by  him.  That  this  is  so  is 
made  manifest  by  the  fact  that  in  providing 
for  appeals  from  orders  allowing  or  disallow- 
ing claims  against  counties,  the  Legislature 
has  regarded  the  claimant  or  the  objecting 
taxpayer,  as  the  case  may  be,  and  the  county 
as  the  real  parties  in  interest,  and  prescribed 
a  method  of  appeal  apparently  suited  to  that 
situation.  Rev.  Codes,  {  2947.  Its  intention 
is  also  shown  by  the  additional  consideration 
that  the  real  parties  in  Interest  are  in  fact 
the  petitioner  for  the  license,  and  the  resi- 
dents of  the  community  in  which  the  business 
of  retailing  liquor  Is'  to  be  conducted,  the 
theory  of  the  statute  being  that  the  residents 
of  the  vldulty  In  which  the  business  is  to  be 
carried  ou  shall  have  notice  of  the  purpose 
to  establish  in  their  midst  a  business  which, 
though  lawful,  is  often  objectionable.  In 
other  words,  the  statute  accords  to  communi- 
ties outside  of  Incorporated  cities  and  towns 
the  right  to  appear  before  the  board  as  ad- 
versary jmrtles  and  oppose  the  Issuance  of 
the  license.  From  this  point  ct  view,  there- 
fore, the  board  la  the  Judicatory  tribunal 
vested  with  the  power  to  determine  the  rights 
of  the  parties  Just  as  does  a  Justice  of  the 
peace  in  an  ordinary  action  between  adver- 


sary parties.  It  is  pro  hac  vice  the  "Justice 
or  Judge"  with  whom  the'  original  notice  and 
the  undertaking  must  be  filed  under  amend- 
ed section  7121  and  section  7123,  supra,  and 
by  wliose  agency,  acting  through  the  clerk, 
the  files  and  transcript  of  the  proceedings 
are  transmitted  to  the  clerk  of  the  district 
court.  After  the  board  has  performed  these 
functions,  neither  It  nor  any  member  of  it 
has  any  Interest  In  the  proceedings,  other 
than  such  as  a  Justice  of  the  peace  has  in 
an  ordinary  action  removed  by  appeal  from 
his  court  Since  the  protestants  in  seeking 
to  remove  the  proceeding  to  the  district  court 
failed  to  pursue  the  provisions  of  the  stat- 
ute, the  court  did  not  acquire  Jurisdiction  to 
entertain  the  appeal  or  determine  the  con- 
troversy on  Its  merits. 

Counsel  for  defendants  insists,  however, 
that  the  course  pursued  by  him  in  taking  the 
appeal  is  authorized  by  the  decision  in  State 
ex  rel.  Riddell  v.  District  Court  27  Mont 
103,  69  Pac.  710.  Upon  examination  of  the 
provisions  of  the  statute  (Rev.  Codes,  1 1588), 
prescribing  the  method  of  taking  appeals 
from  the  determinations  of  the  board  of  med- 
ical examiners  in  certain  instances,  which 
were  examined  somewhat  in  that  case,  it 
will  be  found  that  they  are  wholly  different 
in  their  requirements.  Besides,  the  only 
question  there  determined  was  whether  the 
notice  was  sufflclent  in  form  and  substance 
to  convey  to  the  board  the  information  nec- 
essary to  bring  It  before  the  court  as  the  ad- 
versary party,  which,  under  the  provisions 
of  the  statute,  It  becomes  when  an  appeal  is 
taken  from  Its  action. 

(Counsel  also  insists  that  the  request  filed 
with  the  clerk  of  the  board  and  served  upon 
its  chairman  was  a  sufflclent  notice  of  ap- 
peal. In' view  of  what  has  been  said,  for 
the  purpose  of  the  appeal  the  adverse  party 
was  the  petitioner.  While  the  recitals  In  the 
notice  served  upon  him  were  sufflclent  to 
meet  the  requirements  of  the  statute,  nei- 
ther the  notice  nor  the  undertaking  was  ever 
filed  with  the  "Justice  or  Judge"  within  the 
meaning  of  the  statute;  therefore  the'  filing 
of  this  request  with  the  board  served  no  of- 
fice whatever.  It  was  merely  notice  to  the 
clerk  to  file  with  the  clerk  of  the  district 
court  a  transcript  of  the  proceedings  had  be- 
fore the  board. 

[2]  Since  the  members  of  the  board  have 
no  personal  Interest  in  the  question  whether 
the  district  court  shall  entertain  the  appeal 
or  not  this  court  may  not  entertain  an  appli- 
cation by  them  to  restrain  its  action  in  as- 
suming to  entertain  the  appeal.  The  motion 
to  quash,  so  far  as  they  appear  as  relators, 
is  sustained  and  the  proceeding  is  as  to  them 
dismissed.  The  relator  Hackshaw  is  entitled 
to  the  relief  demanded.  Accordingly  as  to 
him,  the  motion  to  quash  is  overruled,  and 
the  alternative  writ  made  peremptory. 

H0LL0WA7  and  SANMEB,  JJ.,  concur. 
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(48  Moot  4») 

AMERICAN  LIVE  STOCK  &  LOAN  00.  r. 

GREAT  NORTHERN  BY.  CO. 
(Supreme  Court  of  Montana.     Feb.  11,  1914.) 

1.  CoNTBACTS    (i    846*)  —  Vabianc*  —  What 

CoNSTTTirrKS. 

Under  Rev.  Codes,  |  6585,  proTldinf  that 
no  Tariance  between  the  pleading  and  proof  ia 
to  be  deemed  material  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice,  and 
section  6587,  providing  that,  where  the  allega- 
tion of  the  claim  or  defense  to  which  the  proof 
was  directed  is  unproved  in  its  general  scope, 
It  ii  not  to  be  deemed  a  case  of  variance,  but 
a  failure  of  proof,  there  is  a  failure  of  proof 
where  one  contract  is  pleaded  and  another  one 
proven,  in  which  case  no  recovery  can  be  had, 
and  a.  nonsuit  is  proper. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  1714,  1718-1761;  Dec  Dig.  8 
846.*] 

2.  Cabbixbs  ({  45*)— Vabianob— JoiRT  CoR- 

TBACT. 

The  manager  of  a  cattle  pool  informed  the 
agent  of  the  defendant  railway  company  that 
he  wanted  44  cars  on  a  given  day.  Plaintiff 
was  a  member  of  the  pool,  and  part  of  the  cat- 
tle to  be  shipped  in  the  requested  cars  belonged 
to  it  The  defendant  failed  to  furnish  the  cars 
according  to  the  request  and  its  agreement,  and 
plaintiff,  who  had  suffered  loss  by  reason  of 
the  failure,  brought  an  action,  its  complaint 
alleging  that  plaintiff,  being  the  owner  of  a 
number  of  fat  cattle,  notified  defendant  that  it 
desired  to  ship  them  on  a  given  day,  that  de- 
fendant agreed  to  furnish  the  necessary  cars 
but  failed.  Rev.  Codes,  {  6491,  provides  that 
all  those  parties  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants. 
HHd  that,  in  view  of  this  statute,  which  con- 
tinned  the  common-law  rule  that  neither  in  ac- 
tions ex  contractu  or  in  actions  ex  delicto  can 
the  plea  of  an  obligation  to  plaintiff  individual- 
ly be  sustained  by  proof  of  an  obligation  run- 
ning to  himself  and  others  jointly,  plaintiff  can- 
not recover  either  upon  the  theory  of  breach  of 
contract  or  breach  of  duty  as  a  carrier,  upon 
proof  of  the  contract  made  with  the  manager 
of  the  pool,  and  the  complaint  must  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Si  120,  123-128;    Dec.  Dig.  {  45.*] 

Appeal  from  District  Court,  Valley  Coun- 
ty; Frank  N.  Utter,  Judge. 

Action  by  the  American  Lire  Stock  &  Loan 
Company  against  the  Qreat  Northern  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded, with  directions  to  dismiss  com- 
plaint 

Veazey  &  Veazey,  of  Great  Falls,  for  ap- 
pellant Stiles  &  Deraney,  of  Minneapolis, 
Minn.,  and  TI10&  Dignan,  of  Glasgow,  for  re- 
spondent 

SANNER,  J.  Among  the  iissnes  tendered 
by  tite  complaint  and  Joined  by  the  answer 
are  these:  "That  on  or  about  the  17tb  day 
of  September,  1910,  plaintiff,  being  the  owner 
and  in  possession  of  140  head  of  fat  beef 
cattle,  then  located  and  grazing  in  the  vidui- 
ty  of  Malta,  Mont,  notified  and  informed  the 
defoidant  of  that  fact,  and  that  it  desired 
and  intended  to  ship  said  cattle  to  the  Union 
Stockyards,  Chicago,  III.,  over  the  line  of  the 


defendant  and  succeeding  connecting  com- 
mon carriers  for  sale  upon  the  market  at 
that  point  and  •  •  •  requested  and  di- 
rected the  said  defendant  as  such  common 
carrier  to  provide  and  furnish  tor  the  load- 
ing, .  shipment  and  transportation  of  said 
cattle  from  its  said  station  of  Malta,  Mont, 
on  September  30,  1910,  a  sufficient  number 
of  suitable  stock  cars  for  the  loading  and 
transportation  of  said  cattle  to  said  destina- 
tion"— ^all  of  which  the  defendant  on  or 
about  said  September  17,  1910,  promised  and 
agreed  to  do.  "That  on  said  September  30. 
1910,  the  said  plaintiff  tendered  said  140 
head  of  cattle  to  the  defendant  as  such  com- 
mon carrier  at  said  station  of  Malta  for  ship- 
ment and  transi)ortation  over  its  said  line 
ef  railway  and  connecting  lines  to  said  Un- 
ion' Stockyards,  Chicago,  lU.,  and  requested 
the  defendant  as  such  common  carrier  to  re- 
ceive and  accept  the  same  for  such  transpor- 
tation and  delivery,  and  also  requested  the 
said  defendant  as  such  common  carrier  to 
provide,  furnish,  and  set  at  its  said  station 
of  Malta,  Mont,  for  the  use  of  plaintiff,  suf- 
ficient reasonably  suitable  cars  to  be  loaded 
with  said  140  bead  of  cattle  for  shipment 
and  transportation  as  aforesaid,  and  that 
thereafter  daily  and  on  October  1  and  2. 
1910,  the  said  plaintiff  repeated  and  reiter- 
ated its  said  tender  of  said  cattle  to  the  de- 
fendant at  said  Malta,  and  its  offer  to  load 
and  ship  the  same  over  its  sold  line  of  rail- 
way and  connecting  lines  to  said  Chicago, 
and  also  repeated  and  reit^ted  its  said 
demand  upon  the  defendant  for  cars  into 
which  to  load  its  said  cattle  for  transporta- 
tion to  said  destination  as  aforesaid,  but 
that  the  defendant  wrongfully  and  negligent- 
ly failed,  neglected,  and  refused '  to  furnish 
or  provide  said  cars  for  the  use  of  said 
plaintiff  as  aforesaid,  and  wrongfully  and 
negligently  failed,  neglected,  and  refused  to 
receive  or  accept  said  cattle  as  such  common 
carrier  or  at  all,  for  shipment  or  transporta- 
tion to  said  Chicago,  elsewhere,  or  at  all, 
unUl  Monday  October  3,  1910." 

To  maintain  these  issues,  the  respondent 
presented  evidence  to  the  following  effect: 
In  the  year  1910  the  "Helena  Pool"  was  a 
combination  of  indiridual  cattle  owners,  in- 
cluding the  respondent,  who,  for  economic 
reasons,  ran,  gathered,  and  brought  their 
cattle  to  the  shipping  point  as  one  concern. 
It  employed  a  single  foreman,  Mr.  Jaycox, 
and  it  spoke  through  a  single  manager,  Mr. 
L.  E.  Kaufman.  When  th^  cattle  were 
brought  to  the  shipping  point  the.  customary 
procedure  'was  to  cut  out  and  load  them  ac- 
cording to  ownership,  and  they  were  then 
transported  under  several  contracts  in  the 
name  of  the  individual  owners.  Such  a  pro- 
ceeding had  been  completed  on  September 
17,  1910,  when  Mr.  Kaufman  appeared  before 
the  agent  of  the  appellant  company  at  Malta 
and  said :  "I  am  ready  to  give  you  the  nest 
oider;  I  want  forty-twd  •  44-foot  cars  for  the 
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same  people  what  shipped  oat  now,  for  the 
same  members ;  I  want  them  for  the  30th 
of  this  month,  Friday  the  30th.  You  can 
put  It  down  again  the  same  as  before  'Helena 
Pool,  by  me.' "  The  agent  answered :  "All 
right,  we  will  see  that  they  are  here."  Noth- 
ing was  said  at  that  time  about  the  number 
of  cattle  to  be  shipped,  either  as  a  whole  or 
according  to  ownership,  because  it  was  not 
then  definitely  known.  On  September  29th, 
Mr.  Jaycoz  having  gathered  and  brought  to 
within  eight  miles  of  Malta  about  1,000 
head  of  beef  cattle  belonging  to  the  members 
of  the  pool,  Mr.  Kaufman  again  appeared 
before  the  agent,  informed  the  agent  of  the 
arrival  of  the  cattle,  that  1,000  head  were  to 
be  shipped  under  the  order  placed  'on  Sep- 
tember 17th,  and  that  "we  are  ready  to  load 
out  to-morrow  morning."  The  agent  said: 
"We  can  do  nothing  for  you ;  no  cars  here." 
"I  told  him,"  says  Kaufman,  "that  we  were 
here  with  our  cattle,  and  that  we  must  have 
the  cars,  and  be  says,  'Do  you  need  all  those 
cars  what  you  ordered?  I  say  a,  'Yes,  we 
know  how  many  we  got,  each  outfit.  We 
got  18  cars  for  the  Conrad-Price  Cattle  Com- 
pany, and  we  hav6  6  cars  for  Pruett  & 
Phelps,  and  we  have  6  cars  for  the  Emigre, 
and  we  have  about  6  cars  for  the  American, 
3  for  the  pool  and  3  for  Stadler  &  Kaufman. 
That  makes  Just  the  amount  what  I  ordered, 
42  cars.' "  There  were  no  stock  cars  at 
Malta  on  that  day  or  the  next  day;  but 
Kaufman  saw  the  agent  again  on  Friday  the 
30th,  and  told  the  agent  "to  try  to  get  the 
cars  tor  Saturday  if  he  could  not  get  them 
for  Friday ;  that  we  must  have  cars,  as  our 
cattle  was  out  here  and  have  no  feed  and 
bad  water,  and  the  cattle  fall  off  every  hour 
of  the  day.  ♦  •  •  I  did  not  demand  for^ 
ty-two  44-foot  stock  cars,  but  we  demanded 
cars  enough  to  ship  our  cattle.  * ,  *  * 
Such  Information  as  I  gave  tbe  agent  in  re- 
gard to  the  number  of  cattle  out  there,  the 
owners  and  the  condition  of  the  range  was 
given  to  Impress  him  with  the  necessity  of 
his  complying  with  the  order  of  September 
17th.  That  was  the  only  purpose  of  advis- 
ing him  as  to  the  number  of  cattle  or  as  to 
the  owners.  •  •  •  He  said  he  would 
try  to  do  what  he  could  for  us  for  Saturday. 
I  talked  with  Um  again  on  Saturday  about 
getting  the  cars  for  us.  •  •  *  As  before, 
I  demanded  that  be  furnish  us  cars ;  I  told 
>ilm  It  would  take  fortj'-two  44-foot  cars  or 
nt  least  56  small  cars.  *  *  *  I  told  him 
rather  than  to  hold  our  cattle  until  the  fol- 
lowing week  we  would  take  a  chance  if  they 
can  get  us  the  cars  for  Sunday.  He  says: 
'I  will  try,  and  wire  up  to  headquarters  and 
see  whether  they  can  furnish  you  any  cars 
for  Sunday.' "  No  stock  cars  ^  appeared  at 
Malta  during  Saturday  or  Sunday  morning^ 
and  on  Sunday  morning  the  agent  told  Mr. 
Kaufman  that  no  word  had  come  from 
Havre.  A  little  after  noon  on  Sunday  Mr. 
Kaufman  again  saw  .the  agent,  who  said: 
"I  liave  got  an  answer;  we  can  famish  yoo 


18  small  cars."  But  it  was  then  too  late  to 
get  the  cattle  in,  cut  out  enough  belonging 
to  any  particular  owners  to  fill  18  cars,  and 
load  them  out  on  that  day.  To  ship  Mon- 
day would  bring  the  cattle  to  Clilcago  on  the 
following  Saturday,  on  which  day  of  the 
week  there  Is  little,  if  any,  market  for  west- 
em  stock ;  and  to  ship  Tuesday  would  bring 
the  cattle  to  Chicago  on  the  following  Sun- 
day, on  which  day  of  the  week  there  is  no 
market  at  all.  The  shipment  was  therefore 
deferred  to  Wednesday,  but  in  the  mean- 
time 40  head  were  turned  back,  because  they 
were  "gaunted  and  showed  the  hard  usage." 
As  finally  made  on  Wednesday,  October  5th, 
the  shipment  was  in  one  train  of  42  cars — 
twenty-three  44-foot  cars,  three  SB-foot  cars, 
and  sixteen  83-foot  cars— billed  out  "under 
separate  Individual  live  stock  contracts,  then 
and  there  executed  by  the  agent.  Schilling, 
for  the  defendant  railway  company,  and  by 
the  witness  Kaufman  as  agent  on  behalf  of 
each  of  said  shippers."  As  so  billed,  the 
train  contained  3  cars  of  cattle  for  Stadler 
&•  Kaufman,  6  for  the  Empire  Cattle  Compa- 
ny, 16  for  the  Conrad-Price  Company,  6  for 
Praett  &  Phelps,  4  for  the  Helena  Pool,  and 
7  cars  containing  140  head  for  the  respondent 
on  this  appeal. 

At  the  close  of  the  evidence  on  behalf  of 
the  respondent,  the  appellant  moved  for  a 
nonsuit  upon  several  grounds,  among  them 
being  "a  fatal  variance  amounting  to  a  fail- 
ure of  proof  in  tljat  the  complaint  alleges, 
and  the  action  was  brought  to  recover  for, 
the  failure  of  the  railway  company  to  comply 
with  an  order  placed  September  17th  by  the 
respondent  for  a  sufficient  number  of  stock 
cars  for  the  shipment  of  its  140  head  of  beef 
cattle  on  September  30th,  whereas  the  evi- 
dence discloses  no  such  order,  but  an  obliga- 
tion which,  whether  viewed  as  arising  from 
contract  or  from  the  duty  of  the  appellant  as 
a  common  carrier,  ran  not  to  the  respondent, 
but  to  a  combination  Icnown  as  the  "Helena 
Pool,"  and  whidjt  obligation  was  not  to  fur- 
nish sufficient  cars  to  ship  a  definite  number 
of  cattle  belonging  to  the  respondent,  but  to 
furnish  forty-two  44-foot  cars  for  the  ship- 
ment of  the  stock  of  the  PooL  It  was  urged 
in  support  of  the  motion  that  the  variance  is 
prejudicial  In  point  of  fact,  in  that  the  appiel- 
lant  is  subjected  to  several  suits  to  recover 
damages  upon  a  single  cause  of  action,  is 
denied  its  right  to  have  the  matter  adjudi'- 
cated  by  the  federal  court,  and  Is  prevented 
from  asserting  a  counterclaim  for  the  order- 
ing of  excess  cars.  The  motion  was  denied, 
and  upon  the  correctness  of  that  ruling  all 
the  assignments  of  error  primarily  depend. 

[1]  Under  our  statute,  no  variance  of  the 
proof  from  the  allegations  of  a  pleading  is  to 
be  deemed  material,  unless  It  has  actually 
misled  the  adverse  party  tO:  his  prejudice 
in  maintaining  his  action  or  defense  upon  the 
merits  (Rev.  Codes,  {  .6585);  and  no  such  . 
variance  amounts  to  a  failure  of  proof  unless 
the  allegations  of  the  claim  or  defense  stands 
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unproved,  not  in  some  partlcalar  or  partlc- 
alars  only,  but  In  its  general  scope  and  mean- 
ing. Rev.  Codes,  i  6587.  The  langnage  of 
these  provisions  Is  dear,  and  they  are  de- 
signed, on  the  one  hand,  to  Insure  to  the  de- 
fendant fall  notlflcation  of  what  he  shall  be 
called  upon  to  meet,  and,  on  the  other,  to 
require  that  he  shaU  meet  It  vlthont  regard 
to  nnsubstantial  departures.  Such,  In  effect, 
has  been  the  construction  of  these  statutes  by 
this  court  in  the  cases  where  the  variance 
has  been  held  material  and  fatal,  and  Id  the 
cases  where  It  has  not  In  accordance  with 
this  construction,  we  have  said,  that  where 
one  contract  Is  pleaded  and  another  one  la 
proved,  or  where  the  complaint  alleges  one 
breach  of  duty,  and  the  evidence  establishes 
a  different  one,  the  variance  amounts  to  a 
failure  of  proof,  upon  the  occurrence  of  which 
a  nonsuit  Is  proper.  McCrimmon  v.  Murray, 
43  Mont  457,  117  Pac.  73;  Knuckey  v.  Butte 
Electric  By.  Co.,  41  Mont  314,  109  Paa  979; 
Flaherty  v.  Butte  Electric  By.  Co.,  40  Mont 
454,  107  Paa  416,  135  Am.  St  Bep.  630; 
Forsell  V.  Pittsburgh,  etc.,  G.  Co.,  38  Mont 
403,  100  Pac.  218;  Spellman  v.  Rhode,  33 
Mont  21,  81  Pac.  395;  Kallspell  Liquor  Co.  v. 
McGovern,  33  Mont  394,  84  Pac.  709;  Chllds 
V.  Ptomey,  17  Mont  502,  43  Pac.  714;  OllUam 
V.  Black,  16  Mont  217»  40  Pac.  303.  These 
decisions  have  their  counterpart  In  others 
which  enforce  the  rule  that  mere  divergencies 
In  detail  are  not  of  vital  consequence.  Mo- 
sher  V.  Sutton's  New  Theater  Co.,  48  Mont 
— ,  137  Pac.  534;  Prevlslch  v.  Butte  Electric 
By.  Co.,  47  Mont  J.70,  181  Pac.  25;  Boblnson 
V.  Helena  L.  &  By.  Co.,  88  Mont  222,  238, 
99  Pac.  837. 

[2]  The  question,  then,  is  whether  the  evi- 
dence presented  by  the  respondent  sustained 
the  cause  of  action  pleaded  in  the  complaint 
The  case  was  tried  in  the  district  court  upon 
the  theory  that  the  order  for  cars  placed  on 
September  17tb  did  not  give  rise  to  a  con- 
tractual relation,  and  that  the  appellant's 
liability,  if  any,  arises  from  its  duty  as'  a 
common  carrier  to  furnish  cars  upon  reason- 
able notice.  While  there  is  abundant  au- 
thority for  the  conclusion  that,  under  the  evi- 
dence presented  by  the  respondent  a  contrac- 
tual relation  was  created  (Clark  v.  Ulster  R. 
B.  Co.,  189  N.  Y.  93,  81  N.  E.  766,  13  L.  R.  A. 
[N.  S.]  164,  121  Am.  8t  Bep.  848, 12  Ann.  Cas. 
883,  and  note  at  page  885),  the  question  is  un- 
important because  error  Is  not  predicated 
upon  the  theory  adopted,  and  because  the  es- 
sentials and  consequences  of  a  variance  are 
not  affected  thereby. 

In  this  case  the  order  for  cars  was  placed 
In  the  name  of  the  Helena  Pool,  by  the 
manager  of  the  Helena  Pool,  for  a  definite 
number  of  cars  estimated  by  him  as  sufficient 
to  meet  the  needs  of  the  Helena  Pool.  At  no 
stage  of  the  transaction  did  the  respondent 
present  or  seek  to  assert  its  individuality; 
it  tendered  no  cattle,  it  demanded  no  cars,  it 
made  no  complaint    At  no  time  coulid  the 


appellant  have  made  any  effective  offer  of 
cars  to  the  respondent  or  demand  that  the 
respondent  ship  Its  cattle  without  regard  to 
the  other  members  of  the  pool.  The  purpose 
for  which  the  cars  were  to  be  furnished  is  de- 
scribed by  all  the  witnesses  as  "a  shipment" 
of  cattle  by  the  Helena  Pool.  That  the  obli- 
gation imposed  upon  appellant  by  the  order 
of  September  17th  was  to  the  Helena  Pool, 
and  not  to  the  respondent  cannot  we  think, 
be  doubted.  Now,  neither  in  actions  ex 
contractu  nor  in  actions  ex  delicto  can  the 
plea  of  an  obligation  to  the  plaintiff  indlvldn- 
ally  be  sustained  by  the  proof  of  an  obliga- 
tion running  to  himself  and  others  jointly, 
for  the  reason  that,  to  maintain  a  Joint  obli- 
gation, all  the  obligees  must  be  parties  to  the 
action.  This  was  the  rule  at  common  law 
(Faml  V.  Tesson,  1  Black  [TJ.  8.]  309,  17  Xj. 
Ed.  67;  Pomeroy's  Code  Bemedles,  {g  184  to 
189);  it  is  still  the  rule  under  the  C^odes 
(Bev.  Codes,  {  6491;  MonUna  Mining  Co.  v. 
St  liouis,  M.  &  M.  Co.,  19  Mont  813,  48 
Pac.  305;  Pomeroy's  Code  Bemedies,  S  197; 
Southerland  on  Code  Pleading,  §{  18,  19; 
Bliss  on  Code  Pleadings,  {{  63-65),  and  its 
Justification  may  be  found  in  the  almost  uni- 
versal conviction  that  the  multiplication  of 
suits  over  a  single  cause  of  action  is  contrary 
to  sound  public  policy. 

The  rule  Just  stated  has  reference,  of 
course,  only  to  those  obligations  In  which  the 
legal  Interest  is  Joint  and  by  "legal  interest" 
is  meant,  not  the  Interest  which  may  be  had 
In  the  sum  of  money  or  other  benefit  to  ac- 
crue upon  -the  performance  of  the  obligation, 
but  "the  legal,  technical  interest"  created  by 
the  obligation  itself;  hence  the  converse  of 
the  foregoing  is  tbat  though  an  obligation 
be  Joint  by  Its  terms,  each  obligee  may  never- 
theless maintain  an  action  upon  it  if,  in 
fact  the  legal  interest  is  several,  as  where 
spedflc  snms  or  benefits  are  made  to  Inure  to 
the  obligees  In  severalty.  The  argument  of 
respondent  rather  vaguely  suggests  that  the 
obligation  at  bar  is  of  the  character  last  de- 
scribed; but  the  very  most  to  be  said  from 
respondent's  point  of  view  is  that  from  pre- 
vious transactions  the  appellant's  agent  knew 
respondent  as  a  member  of  the  i>ool,  knew 
that  the  shipment  when  made,  would  In- 
clude an  unknown  number  of  respondent's 
cattle,  which  would  be  billed  in  its  name, 
and  knew,  or  should  have  known,  that  fail- 
ure to  furnish  the  cars  ordered  might  result 
in  some  damage  to  the  respondent  That 
these  circumstances  unaided  could  not  change 
an  obligation  which  by  its  terms  ran  to  the 
respondent  and  others  Jointly  Into  one  ac- 
tionable by  the  respondent  alone  is  cleat 
from  the  authorities  cited  above,  as  well  as 
from  the  following  additional  ones :  Florence 
V.  Helms,  136  Cal.  613,  69  Pac.  429 ;  Graves 
et  al.  V.  Boston,  etc..  Insurance  Co.,  2  Crauch, 
419,  2  L.  Ed.  324;  Ford  v.  Bronaugh,  11  B. 
Mon.  (Ky.)  14;  Steams  v.  Martin,  4  Cal. 
228;   Titus  v.  Railroad  C^,  6  PhUa    (Pa.) 
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360;  Slmklna  t.  Montgomery,  1  Nott  &  McC 
(&  a)  689:  Gray  t.  Johnson,  14  N.  H.  414; 
Snell  V.  De  Land,  43  111.  323 ;  Rorabacher  t. 
Lee,  16  Mich.  169;  Bradley's  Bzecntor  y. 
Maull,  4  liar.  (DeL)  223 ;  Rldiey  t.  Branson, 
83  Mo.  App.  418;  Davis  t.  Wannamaker,  2 
Colo.  637;  Curzy  t.  Railway  Co.,  S8  Kan. 
6,  48  Pac.  679 ;  Holyoke  v.  Load,  68  Me.  59 ; 
Mcintosh  y.  Zarlng  (Ind.  Sup.)  38  N.  B.  321 ; 
Wright  V.  GUbert,  61  Md.  146;  McGord  t. 
Seale,  56  CaL  262. 

The  complaint  is  mMe  In  respondent's 
brief  that  the  proposition  Involved  in  this 
appeal  Is  technical.  While  we  have  repeated- 
ly said  that  matters  of  mere  technicality  will 
receive  scant  consideration  In  this  court.  It 
surely  Is  not  a  valid  objection  to  a  matter  of 
substance  that  it  is  also  technical  and  formal. 
The  complaint  In  a  dvll  action  is  a  matter  of 
form,  but  it  is  so  far  from  being  a  mere  mat- 
ter of  form  that  no  defense  can  be  aptly 
presented,  no  testimony  be  Intelligently  tak- 
en, and  no  Judgment  be  responslvely  entered 
80  as  to  protect  the  public  from  endless  liti- 
gation, without  a  complaint  stating  with  sub- 
stantial accuracy  the  matters  upon  which  re- 
lief is  claimed;  and  to  abrogate  the  rule 
requiring  the  pleadings  and  proof  to  corre- 
spond would  not  make  for  simplicity  and  Jus- 
tice, but  for  confusion,  for  delay,  and  for  the 
denial  of  Justice  in  many  cases. 

In  view  of  the  foregoing,  the  auestions  sug- 
gested by  the  other  assignments  of  error  be- 
come wholly  academic,  and  need  not  be  con- 
sidered. 

The  Judgment  appealed  from  must  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  complaint  It  is  so 
ordered. 

Reversed  and  remanded. 

BRANTLI,  0.  J.,  and  HOLLOWAY,  J., 
concur. 


(25  Idaho,  em 

8TATB  V.    BURTBNSHAW. 

(Supreme  Court  of  Idaho.     Feb.  23,  1914.) 

1.  FoBOESY   (J   7*)— Subjects  of  Foroebt- 
IirroBHATiON  CRARG!?<n  Insanity. 

Under  section  7028,  Rev.  Codes,  an  affida- 
vit or  information  before  a  probate  judge  charg- 
ing insanity  may  be  a  subject  of  forgery. 

Ii5d.    .Vote.— For    other    cases,    see    Forgery, 
Cent  Dig.  H  2,  3,  8-15;   Dec.  Di(f.  I  7.*] 

2.  FOKOBBT    (S    26*)  —  InroRMATION  —  SUFTC- 
OIENOY. 

An  information  does  not  charge  the  crime 
of  forgery  which  does  not  disclose  whose  name 
is  alleged  to  be  forged,  the  name  or  identity  of 
the  person  whom  it  was  intended  by  the  alleged 
forged  instrument  to  defraud  or  injure,  or  the 
manner  in  which  the  injury,  fraud,  or  wrong 
was  intended  to  be  Bccomplished. 

[Ed.    Note.— For    other    cases,    see    Forgery, 
Cent  Dig.  {  61 ;   Dec.  Dig.  }  2e.»] 

&  Affidavits  (§  11*)— Validity— Sionaturb. 

Where  one  ewears  to  an  instrument  before 

a  proper  officer,   it  is  immnterial  whether   he 

sign   snch   instrument   with   his   own   hand,   or 


authorise  som*  one  else  to  sign  it,  or  approve 
and  adopt  the  onaathorised  signing  of  his  name 
by  Some  one  else.  Where  the  jurat  Is  regular 
in  form,  verity  will  be  imputed  to  such  signa- 
ture. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  |{  43-16;    Dec.  Dig.  |  11.*] 

4.  EviDKNCK  (S  44*)— JiTDiciAi,  NonoB— Of- 
ficial POSinOIT  OF  PBOSKOtniNO  Attob- 
NBY. 

Under  the  provisions  of  ■ul>divlrion  6,  { 
6960,  Rev.  Codes,  it  is  the  duty  of  the  probate 
judge  and  the  district  judge  of  the  judicial  dis- 
trict to  take  judicial  notice  of  the  official  po- 
sition of  the  prosecuting  officer  of  the  county, 
and  to  know  officially  the  person  holding  that 
office. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  66;    Deo.  Dig.  8  44.*] 

Appeal  from  District  Court,  Adams  Coun- 
ty;   Edward  A.  Walters,  Judge. 

A  demurrer  was  sustained  to  an  informa- 
tion charging  L.  L.  Burtenshaw  with  forgery, 
and  the  State  api>eal8.    Affirmed. 

J.  H.  Peterson.  Atty.  Gen.,  for  the  State. 
Hawley,  Puckett  &  Hawley,  of  Boise,  and  B. 
8.  Varian  and  Lot  L.  Feltham,  both  of  Weis- 
er,  for  respondent 

AILSHIE,  C.  J.  The  defendant,  who  is  re- 
spondent here,  was  charged  by  the  informa- 
tion of  the  prosecuting  attorney  of  Adams 
county  of  the  crime  of  forgery.  The  trial 
court  sustained  a  demurrer  to  the  informa- 
tion, and  the  state  has  appealed.  The  charg- 
ing part  of  the  information  is  as  follows : 

"That  at  Adams  county,  state  of  Idaho,  on 
or  about  the  9tb  day  of  November,  1912,  the 
said  defendant,  L.  L.  Burtenshaw,  who  then 
and  there  being  and  being  then  and  there 
a  licensed  attorney  at  law  under  the  laws  of 
the  state  of  Idaho,  and  following  the  busi- 
ness of  an  attorney  and  counselor  at  law  as 
a  principal  and  usual  calling,  did  then  and 
there  unlawfully,  feloniously,  and  with  in- 
tent to  defraud  another,  falsely  make  and 
forge  a  certain  information  charging  insanity 
against  Walter  SchroS  and  Minnie  Schroff, 
and  that  the  said  defendant  did  then  and 
there  falsely,  fraudulently,  knowingly,  fe- 
loniously, and  with  intent  to  defraud,  preju- 
dice, and  damage  another,  utter  said  informa- 
tion as  true  ani  genuine,  knowing  the  same 
to  be  false  and  forged,  by  filing  it  in  the 
probate  court  of  Adams  county,  state  of  Ida- 
ho ;  the  said  Information  being  in  the  letters 
and  figures  following,  to  wit: 

"  'In  the  Probate  Court  of  the  County  of 
Adams,  State  of  Idaho. 

"  'State  of  Idaho,  County  of  Adams — ss. : 

"  'Nels  Hansen,  tteing  first  duly  sworn,  de- 
poses and  says  that  affiant  is  acquainted  with 
Walter  Schroft  and  Minnie  Scbroft,  whom 
affiant  believes  Xo  be  insane ;  that  said  per- 
sons are  so  far  disordered  in  mind  as  to  en- 
danger health,  persons,  or  property.  Where- 
fore, complainant  prays  that  the  said  persons 
may  be  examined  by  this  court,  pursuant  to 
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the  statute  in  such  case  made  and  provided, 
concerning  the  charge  of  insanity,  and  ascer- 
tain the  tact  of  sanity  or  insanity,  and,  if 
tiie  said  persons,  or  either  of  them,  shall  be 
found  on  examination  to  be  insane,  that  he 
may  be  committed  to  the  insane  asylum. 
"'Nels  Hansen. 
"  'Subscril>ed  and  svrom  to  before  me  this 
19th  day  of  November,  1912. 

"  'G.  F.  Gregg,  Probate  Judge.' 

"All  of  which  is  contrary  to  the  form, 
force,  and  effect  of  the  statute  in  such  eases 
made  and  provided,  and  against  the  peace, 
power,  and  dignity  of  the  state  of  Idaho." 

[1]  The  information  in  this  case  was  pre- 
sented under  the  provisions  of  section  7028 
of  the  Revised  Codes,  defining  forgery.  If 
the  charge  preferred  here  falls  within  the 
definition  of  forgery  as  embodied  in  section 
7028,  it  must  necessarily  come  within  that 
part  of  the  section  which  reads  as  follows: 
"Every  person  who,  with  intent  to  defraud  an- 
other, falsely  makes,  alters,  forges  or  counter- 
feits, any  charter,  letters-patent,  deed,  •  •  • 
or  counterfeits  or  forges  the  seal  or  kand- 
wrlting  of  another,  •  •  •  or  who,  with 
Intent  to  defraud,  alters,  corrupts  or  falsifies 
any  record  of  any  will,  codicil,  conveyance, 
or  other  instrument,  the  record  of  which  is 
by  law  evidence,  or  any  record  of  any  Judg- 
ment of  a  court,  or  the  return  of  any  officer 
to  any  process  of  any  court,  is  guilty  of 
forgery." 

For  the  purposes  of  our  consideration  of 
the  present  case,  we  may  well  concede  that 
the  instrument  which  it  Is  charged  was 
forged  might  properly  be  the  subject  of  for- 
gery, within  the  purview  and  meaning  of  the 
statute.  Indeed,  we  are  inclined  at  this 
time  to  think  tliat  would  be  a  liberal  and  fair 
construction  of  the  statute^  People  v.  Bendit, 
111  Cal.  274,  43  Pac.  901,  31  L..  R.  A.  831. 
52  Am.  St  Rep.  186;  Dudley's  Case,  32  Eng. 
Reprint,  1263;  Ward's  Case,  92  Eng.  Reprint, 
451;  Commonwealth  v.  Costello,  120  Mass. 
358;  State  v.  Swensen,  13  Idaho,  1,  81  Pac. 
379. 

We  shall  waive  aside  the  various  technical 
questions  which  have  been  presented  and  dis- 
cussed in  this  case,  for  the  reason  that  there 
are  a  couple  essential  and  substantial  ques- 
tions going  to  the  very  merit  of  the  informa- 
tion which  require  consideration,  and  upon 
wUch  the  decision  in  the  case  must  turn. 

L2]  It  will  be  noted,  from  an  examination 
of  the  Information  as  above  set  forth,  that 
the  charge  is  that  the  respondent  forged  a 
certain  instrument  which  is  set  out  in  full 
In  the  information.  Upon  examination  of 
the  instrument,  we  find  that  it  purports  to 
have  been  an  affidavit  made  by  one  Nels  Han- 
sen, charging  that  Walter  Schroff  and  Min- 
nie SchrofT  were  at  the  time  of  making  such 
affidavit  "so  far  disordered  in  mind  as  to 
endanger  health,  persons,  or  property."  This 
affidavit  was  made  in  the  probate  court  of 
Adams  county,  and  puritprts  to  have  been 


signed  by  Nels  Hansen,  and  following  his 
signature  is  added:  "Subscribed  and  sworn 
to  before  me  this  19th  day  of  November, 
1912.    O.  F.  Gregg,  Probate  Judga" 

The  information  charges  that  this  affidavit 
was  forged,  and  thereupon  charges  that  the 
respondent,  with  fraudulent  and  felonious 
purpose  and  intent  of  defrauding  and  prej- 
udicing another,  did  "utter  said  Information 
as  true  and  genuine,  knowing  the  same  to  be 
false  and  forged,  by  filing  it  in  the  probate 
court  of  Adams  county,  state  of  Idaho." 

[3]  It  is  difficult  to  determine  Just  what 
Idea  is  intended  to  be  conveyed  by  this 
charge:  The  information  does  not  pretend 
to  state  whose  signature  was  forged  to  the 
instrument;  it  contains  no  Intimation  that 
the  signature  of  the  probate  Judge  was  forg- 
ed. On  the  contrary,  it  charges  that  the 
respondent  Sled  the  information  with  the 
probate  Judge,  and  yet  the  affidavit  which 
he  alleged  was  forged  states  and  certifies 
upon  the  face  thereof  that  it  was  "subscrib- 
ed and  sworn  to  before"  G.  F.  Gregg,  pro- 
bate Judge;  If  Nels  Hansen  swore  to  the 
affidavit  before  the  probate  Judge,  it  would 
make  the  affidavit  his,  and  it  would  make 
no  dilference  whether  he  signed  it  with  his 
own  hand,  or  authorized  some  one  else  to 
sign  it,  or  even  approved  and  adopted  the 
unauthorized  signing  of  his  name  by  some 
one  else.  The  vital  and  essential  thing  was 
his  swearing  to  it.  There  is  nothing  in  the 
information  of  the  prosecuting  attorney  or 
upon  the  face  of  the  affidavit  that  would  in- 
timate or  indicate  that  Nels  Hansen  him- 
self did  not  swear  to  this  affidavit.  It  la 
admitted  that  Nels  Hansen's  name  is  sab- 
scribed  to  the  affidavit,  and  the  probate  Judge 
BO  certlttes  upon  the  face  of  the  affidavit 
Nels  Hansen  might  not  have  written  tils 
own  name  there,  and  yet  requested  or  au- 
thorized some  one  else  to  write  it  there,  or 
he  might  have  adopted  the  unauthorized 
writing  of  his  own  name  there  by  some  one 
else,  and  still  the  affidavit  would  be  in  fact 
as  well  as  in  contemplation  of  law,  subscrib- 
ed by  him. 

Respondent  or  any  one  else,  would  have 
a  right  to  draft  an  affidavit  charging  insani- 
ty against  any  one,  and,  while  the  charge 
-might  be  false  and  libelous,  the  mere  draw- 
ing of  the  affidavit  or  charge  would  not  be 
forgery.  The  forgery  in  the  case  at  I>ar,  if 
forgery  was  committed,  must  have  oonMsted 
in  wrongfully  and  unlawfully  signing  the 
name  of  either  the  affiant  to  the  affidavit 
or  the  name  of  tJie  officer  who  is  represented 
as  having  administered  the  oath  and  at- 
tached bis  Jurat  Again,  in  a  case  like  this, 
it  would  be  necessary  for  the  information 
in  some  way  to  charge  or  disclose  the  name 
or  identity  of  the  person  or  persons  whom 
It  was  intended  by  the  affidavit  to  defraud,  or 
in  some  way  disclose  the  manner  in  which 
the  injury,  fraud,  or  wrong  was  intended  to 
be  effected  or  accomplished. 

It  Is  charged  that  the  affidavit  was  filed 
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with  the  probate  Judge  of  Adams  county, 
and  it  appears  on  the  face  thereof  that  the 
affidavit  was  made  before  the  probate  judge. 
While  it  does  not  appear  upon  the  face  of 
tills  Information  that  the  defendant  there- 
in charged  was,  at  the  time  of  making  the 
forged  affldavit,  the  county  attorney  of  Adams 
county,  it  does  appear  that  he  was  a  regu- 
larly practicing  attorney  of  the  county,  and 
it  Is  charged  in  the  respondent's  brief,  and 
not  denied  by  appellant,  that  be  was,  at  the 
time,  the  prosecuting  attorney  of  the  county. 

[4]  Under  the  provision  of  subdivision  5 
of  section  6950,  Rev.  Ck)des,  it  was  the  duty 
of  the  probate  Judge,  as  well  as  the  district 
Judge  of  that  Judicial  district,  to  take  Judi- 
cial notice  of  the  official  position  of  the 
prosecuting  officer  of  the  county,  and  to  know 
officially  the  person  occupying  that  office 
It  was  also  the  duty  of  the  district  Judge, 
when  hearing  this  case  on  demurrer,  to  pre- 
sume, as  a  matter  of  law,  that  the  probate 
Judge  knew  the  defendant,  and  knew  tlie 
official  position  which  be  occupied,  and,  if 
this  be  admitted  then  it  necessarily  follows 
that  tf  the  respondent  forged  the  name  of 
Nets  Hansen  to  the  affidavit  and  the  probate 
Judge  administered  the  oath  to  respond- 
ent inttead  of  adnUrUsterino  it  fo  NeU  Hanr 
ten  then  the  probate  Judge  Vas  a  party  to 
this  offense.  But  the  information  proceeds 
on  the  contrary  theory.  It  in  no  way  inti- 
mates or  charges  that  the  affidavit  was  not 
administered  as  shown  by  the  certificate  at- 
tached thereto. 

If  we  take  this  certlflcate  or  Jurat  at  its 
face  value,  we  must  inevitably  conclude  that 
Nels  Hansen  either  signed  the  affidavit,  or 
caused  It  to  be  signed,  or  approved  of  the 
signing  of  his  name  thereto  by  some  one  else, 
and  swore  to  the  same  in  the  presence  of  and 
before  the  probate  Judge  of  Adams  county. 

It  is  clear  to  us  that  the  information  in 
this  case  does  not  charge  the  crime  of  for- 
gery, and  that  the  trial  court  properly  sus- 
tained the  demurrer,  and  dismissed  the  ac- 
tion. 

The  Judgment  is  affirmed. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


(26  Idaho,  541) 

STATE   ▼.    SMITH. 

(Supreme  Court  of  Idaho.     Feb.  T,  1914.) 

1.  Indictkent    and    Information    (I   93») — 

SumCIKNCT      of      iNFORltATION  —  DESOBIP- 

TioN  or  Offensb.    ' 

Under  the  provisions  of  the  statute  of  this 
state  (sections  7677,  7678,  and  7679,  Rev. 
Codes),  it  is  necessary  that  an  information  be 
direct  and  certain  as  to  the  offense  charged,  and 
that  it  contain  "a  statement  of  the  acts  consti- 
tuting the  offense  in  ordinary  and  concise  lan- 
guage," and,  under  the  requirements  of  these 
statutes,  an  information,  which  merely  names 
the  offense,  withoat  in  any  way  stating  how  it 
was  committed  or  the  acts  committed  which.  It 
is  claimed  consummated  or  culminated  In  ,the 
commission  of  the  offense,  is  insufficient  and 
. — "  I   r    ii  111  I  it     •     II     ii  I ji '  •   f  1      ti  I   j , 


will  not  serve  to  put  the  defendant  upon  bis 
triaL 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  266;  Dec.  Dig.  i 
93.*] 

2.  Hoiacm   (|    13<S*)— Infokuation— Sum- 

CIENOT— DeSOBIFTION   OF   OfFBNSE. 

Under  the  statute  of  this  state  which  re- 
qnires  an  information  to  contain  "a  statement 
of  the  acta  constituting  the  offense,"  an  infor- 
mation, wtiicb  merely  states  that  the  defendant 
"did  unlawfully  and  feloniou^y  lull  one  Clara 
F.  Foy,"  is  defective  and  insufficient  to  comply 
with  the  statute  because  of  its  failure  to  state 
how  the  killing  was  consummated ;  that  is,  the 
means  by  which  the  death  was  accomplished. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  S!  216-223;    Dec.  Dig.  |  135.»] 

5.  HoMiciOB  ({   142*)— Infobuation   Chabo- 

INO   MANSLATTOnTEB— PLEADINO  AND  PBOOF. 

Where  the  state  intends  to  introduce  evi- 
dence to  prove  that  the  defendant  committed 
manslaughter  by  starving  a  patient  under  bis 
care,  an  information  charging  him  with  man- 
slaughter is  not  sufficient  if  it  falls  to  state 
the  means  or  method  employed  in  committing 
the  homicide. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §S  250-259 ;    Dec  Dig.  {  142.*] 

4.  Indictment  and  Infobmation  (§  83*)— 1n- 

STBUCTION— SxjmCIENCY. 

It  is  a  well-established  rule  of  law  in  this 
state  that  a  criminal  pleading  must  be  liberally 
construed,  and  tliat,  if  the  facts  constituting 
the  crime  can  be  gathered  therefrom  by  a  per- 
son of  ordinary  intelligence,  they  will  be  sus- 
tained as  a  substantial  compliance  with  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  266 ;  Dec.  Dig. 
fi  93.*] 

6.  Physicians  and  Suboeons  ({  14*)— De- 
OBEE  OF  Skill  Requibed— Followino  Rec- 
oonized  System. 

The  professional  conduct  and  treatment  of 
a  physician  of  one  particular  school  when  call- 
ed in  question  in  a  court  of  justice  should  be 
tested  by  the  rules  of  treatment  of  his  school 
and  not  by  those  of  other  schools,  and  a  physi- 
cian or  surgeon  or  one  administering  treatment 
is  bound  to  exercise  such  reasonable  care  and 
skiU  as  is  ordinarily  possessed  and  exercised 
by  physicians  and  surgeons  in  good  standing  of 
the  same  system  or  school  of  practice  or  treat- 
ment in  the  locality  and  community  of  his 
practice,  having  due  regard  to  the  advanced 
state  of  the  school  or  science  of  treatment  at 
the  time. 

{E!d.   Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  if  21-30;   Dec.  Dig. 
{  14.*J 
6.  CsiMiNAi.  Law  (f  479*)— Physicians  and 

SvBOEONB  (S  14*)— Medical  Experts. 
When  a  patient  selects  any  one  of  the  many 
schools  of  medical  treatment  or  healing  to  serve 
him,  he  thereby  accepts  and  adopts  the  kind  of 
treatment  common  to  that  school  or  class,  and 
the  care,  skill,  and  diligence  with  which  he  is 
treated,  when  that  becomes  a  question  in  a 
court  of  Justice,  sliould  be  tested  by  the  evi- 
dence of  those  who  are  trained  or  skilled  in 
that  school  or  class. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1067,  1068;  Dec.  Dig.  « 
479;*  Physicians  and  Surgeons,  Cent  Dig.  H 
21-30;    Dea  Dig.  i  14.*] 

Appeal  from  District  Court,  Elmore  Coan- 
ty;   Edward  A.  Walters,  Judge. 

Charles  G.  Smith  was  convicted  of  man- 
slangBter,  and  appeals.    ItefVMsed. 

T- '-^ ;i "      '  ''' : ■■' '       ' 

DM.  Dl^  *  Am.  Dig.  9i»f^<t:  9igl«f  *.&ip'|:  In4«xM 


*Vor  otlyw  «•■«•■••  1 


I  fapto  ud  SMtloo  NUUBBR  la 


Digitized  by  V^OOQ IC 


1108 


138  PACIFIC  EBPOBTHB 


(Idaho 


G.  H.  Edwards,  of  Boise,  Daniel  Mctan^- 
lln,  of  Mountain  Home,  and  Floyd  C.  White, 
of  Boise,  for  appellant  J.  H.  Peterson,  Atty. 
Gen.,  J.  J.  Guheen  and  T.  0.  Coffin,  Asst 
Attys.  Gen.,  and  W.  Ia  Harvey,  of  Mountain 
Home,  Pros.  Atty.  of  Elmore  County,  for  the 
State. 

AILSHIE,  C.  J.  The  defendant  was  Gharjr- 
ed  by  information  filed  by  the  prosecuting  at- 
tomey  of  Elmore  county  with  the  crime  of 
manslaughter.  The  information  Is  as  fol- 
lows: "W.  L.  Harvey,  Esq.,  prosecuting  at- 
torney in  and  for  the  county  of  Mmorc,  and 
state  of  Idiiho,  for  and  in  behalf  of  the  state 
of  Idaho,  comes  into  said  court  in  the  year 
one  thousand  nine  hundred  and  thirteen,  and 
gives  the  court  here  to  understand  and  be  In- 
formed that  Charles  G.  Smith,  prior  to  the  fil- 
ing of  this  information,  waived  a  preliminary 
examination  before  P.  H.  Gray,  probate  judge 
in  and  for  said  county  and  state,  and  was 
there)  held  to  answer  to  the  said  district  court 
for  the  crime  of  manslaughter;  that  on  or 
about  the  dth  day  of  February,  1913,  at  King 
Hill,  in  the  county  of  Elmore,  in  the  state  of 
Idaho,  the  aforesaid  Charles  C.  Smith  then 
and  there  being,  committed  the  crime  of  man- 
slaughter in  manner  as  follows,  to  wit: 
"That  the  said  defendant,  Charles  C.  Smith, 
at  the  time  and  place  aforesaid,  did  unlaw- 
fully and  feloniously  kill  one  Clara  F.  Foy, 
a  human  being,  contrary  to  the 'form  of  the 
statute  in  such  case  made  and  provided." 
A  demurrer  to  the  information  was  filed  and 
by  the  court  overruled.  The  case  thereupon 
proceeded  to  trial  upon  the  plea  of  not  guilty. 
Defendant  was  found  guilty  of  "involuntary 
manslaughter"  and  sentenced  to  a  term  of 
imprisonment  of  not  less  than  sbc  months 
nor  mose  than  ten  years  in  the  state  peniten- 
tiary. He  has  prosecuted  this  appeal  from 
the  Judgment 

[1]  The  first  question  presented  is  the  suf- 
ficiency of  the  information.  It  is  argued  by 
counsel  for  aroellant  that  the  information  in 
this  case  does  not  comply  with  the  require- 
ments of  the  statute  and  fails  to  state  a  pub- 
lic offense.  If  this  contention  is  well  taken, 
it  would  require  a  reversal  of  the  Judgment 
Chapter  2,  tit  5,  pt  2,  of  the  Criminal  Code 
prescribes  the  rules  of  pleading  in  criminal 
cases.  Section  7677  provides  that  the  indict- 
ment or  information  must  contain  the  title 
of  the  action,  specifying  the  name  of  the 
court  to  which  the  indictment  or  information 
is  presented  and  the  names  of  the  parties, 
and  that  it  shall  contain  "a  statement  of  the 
acts  constituting  the  offense  in  ordinary  and 
concise  language,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  intended."  Section  7678  pre- 
scribes the  form  -of  indictment  or  informa- 
tlour  and  in  the  latter  part  thereof  it  re- 
quires that  the  state  shall  "set  forth  the  act 
or  omission  charged  as  an  offense,"  while 
section  7679  provides  that  the  information 
"must  b«  direct  and  certain  as  it  regards, 


(1)  the  party  charged;  (2)  the  offelise  charg- 
ed; and  (3)  the  particular  drcnmstances  of 
the  offense  charged,  when  they  are  necessary 
to  constitute  a  complete  Offense." 

It  will  be  observed  from  the  foregoing  pro- 
visions of  the  statute  that  the  stAtute  of  this 
state  requires  an  information  or  accusation 
against  a  person  to  be  direct  and  certain  as 
to  the  offense  charged,  that  Is,  as  to  the 
particular  name,  character,  or  grade  of  crime 
that  the  party  Is  accused  with,  and  it  also 
requires  that  it  be  direct  and  certain  as  to 
the  "act  or  omission"  which  it  is  alleged  con- 
Btitntes  the  crime.  In  other  words,  to  sim- 
ply charge  that  a  person  committed  murder 
or  larceny  merely  charges  the  name  of  the  of- 
fense. That  alone  is  hot  suffldent  It  is 
necessary  to  In  some  way  inform  the  party 
accused  as  to  how  it  Is  claimed  be  committed 
murder,  whether  by  shooting,  by  striking  a 
blow,  by  drowning,  poisoning,  or  In  some  oth- 
er manner  perpetrating  the  offense;  or,  if 
he  committed  larceny,  what  property  he  took. 

[2,  3]  In  the  case  at  bar,  it  will  be  discov- 
ered at  a  glance  that  the  prosecuting  attorney 
did  not  pretend  to  state  how,  or  in  what  man- 
ner, or  by  what  means,  the  appellant  com- 
mitted the  Clime  of  manslaughter.  He  sim- 
ply charges  that  he  "did  unlawfully  and  felo- 
niously kill  one  Clara  F.  Foy."  This  is  suf- 
ficient as  far  as  it  goes.  It  charges  the  de- 
fendant with  the  commission  of  a  homicide. 
The  statute  requires  more.  It  requires  '"a 
statement  of  the  acts  constituting  the  offense 
in  ordinary  and  concise  language."  No  one 
would  suppose  from  reading  this  information 
that  the  prosecuting  attorney  expected  to 
convict  the  defendant  upon  the  charge  of  hav- 
ing had  a  patient  under  his  care  and  atten- 
tion and  having  starved  that  patient  to  death 
in  course  of  a  medical  treatment  No  one 
would  surmise  from  this  Information  wheth- 
er the  prosecutor  intended  to  show  that  death 
by  starving  was  the  result  of  an  experiment 
or  an  intention  to  take  the  life  of  Clara  Foy, 
or  was  the  result  of  ignorance  and  criminal 
carelessness.  We  find,  however,  from  the 
record  in  the  case  that,  as  a  matter  of  fact, 
the  prosecution  attempted  to  establlah  tbe  de- 
fendant's guilt  by  proving  that  he  undertook 
the  treatment  of  one  Clara  F.  Foy  for  some 
real  or  imaginary  ailment,  and  that  be  aon^t 
to  effect  a  cure  by  having  the  patient  fast 
and  that  this  treatment  was  kept  up  too  long 
and  the  patient  finally  died.  In  other  words. 
he  has  beat  convicted  of  criminal  negligence 
and  Ignorance.  To  our  minds,  tfala  case  wdl 
illustrates  the  purpose  and  meaning  of  the 
statute.  A  defendant  before  b^ng  placed  up- 
on trial  for  his  life  or  liberty  la  entitled  to 
be  apprised  not  only  of  the  name  of  tbe  of- 
fense with  which  he  is  charged,  bat,  in  gen- 
eral terms,  of  the  manner  In  which  be  is 
charged  with  having  committed  tbe  ofTenae^ 
The  statute  la  plain  and  expUdt  in  thisi  re- 
spect 

[4]  This  court  has  on  many  oocaalonB  beld 
that  criminal  pleadings  must  to  eonstmed 
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with  that  same  liberality  which  Is  allowed  In 
civil  cases,  and  that  "if  the  substantial  facts 
necessary  to  constitute  the  crime  charged 
appear  in  the  indictment  or  Information  it 
will  be  held  sufficient"  State  ▼.  Sly,  U 
Idaho,  110,  80  Pac.  1125;  State  ▼.  Sqaires, 
15  Idaho,  545,  88  Pac.  413 ;  Corker  ▼.  Pence, 
12  Idaho,  152,  85  Pac.  388.  On  the  other 
hand,  the  conrt  has  no  power  or  authority  to 
sweep  aside  the  statute  and  entertain  ahy 
pretended  criminal  charge  which  falls  short 
of  the  requirements  of  the  law.  This  court 
has  uniformly  exercised  a  great  deal  of  Uber- 
sllty  in'  the  construction  of  Indictments  and 
Informations,  and  it  has  been  generally  held 
in  this  state  that  an  indictment  or  Informa- 
tion In  the  language  of  the  statute  is  suffi- 
cient However,  the  court  has  never  gone  to 
the  extent  of  holding  tliat  merely  to  name 
the  offense  Is  a  compliance  with  subdivision  2 
of  section  7677,  which  requires  a  "statemeht 
of  the  acts  constituting  the  offense."  So  far 
as  we  are  apprised,  in  every  case  that  has 
been  passed  upon  by  this  court,  the  Indict- 
ment or  information  has  contained  some 
statement  or  other  of  the  acts  which  con- 
stituted the  offense.  In  State  t.  Sly,  supra, 
the  Information  charged  the  crime  of  mur- 
der, and  that  the  crime  was  committed  by 
shooting  the  deceased.  In  State  v.  Squires, 
supra,  the  Information  charged  mnrder,  and 
that  the  crime  was  committed  by  striking, 
beating,  wounding,  and  ill  treating  the  body 
of  the  deceased.  And  in  every  other  case, 
80  far  as  we  are  aware,  the  Indictment  or 
information  has  contained  some  language 
whidi  apprised  the  defendant  of  "the  act  or 
omissiou  charged"  against  him. 

Several  cases  have  been  called  to  our  at- 
tention wherein  the  accused  was  char^led 
with  the  crime  of  murder  or  manslaughter 
committed  by  starving  a  patient  and  in  each 
cast  the  Indictment  has  set  forth  the  manner 
in  which  the  offense  was  committed  and  the 
facts  and  circumstances  surrounding  the 
same.  For  illustration,  see  State  v.  Power, 
24  Wash.  34,  63  Pac.  1112,  63  I*  R.  A.  002 ; 
SUte  V.  McFadden,  48  Wash.  259,  83  P&c. 
414 ;  State  v.  Haaszard  (Wash.)  134  Paa  614. 
The  state  of  Michigan  has  a  more  liberal 
statute  on  the  matter  of  criminal  pleadings 
than  we  have  in  Idaho,  and  yet  in  People  v. 
Olmstead,  80  Mich.  431,  the  court  said:  "But 
where  the  offense  of  manslaughter  was  in- 
voluntary homicide,  and  involved  no  assault 
but  arose  out  of  some  negligence  or  fault 
from  which  death  was  a  consequential  result 
and  sometimes  not  a  speedy  one,  the  ordi- 
nary forms  were  deficient  and  the  indict- 
ment liad.  to  be  framed  upon  the  peculiar 
facts,  and  could  convey  no  adequate  infor- 
mation without  this.  See  2  Bishop's  Crlm. 
Froc.  i  53a  The  offense  for  which  the  re- 
spondent in  this  case  was  put  on  trial  origi- 
nated in  the  statute  defining  it  and  could 
not  have  come  within  any  of  the  descrip- 
tions of  manslaughter  at  common  law. 
*    *    *    Notliing  oould  inforiii  Mn^  of  ^-hii 


statutory  <diarge,  except  allegattons  con- 
forming to  the  statute.  These,  we  think,  he 
was  entitled  to  have  spread  out  upon  the 
accusation.  Without  them  he  was  Uable  to 
be  snrprlsed  at  the  trial,  and  could  not  be 
expected  to  prepare  for  it"  To  the  same  ef- 
fect see  Titus  v.  State,  40  N.  J.  Law,  36,  7 
AtL  621 ;  State  v.  Lowe,  66  MJnn.  296,  68  N. 
W.  1004;  State  v.  Costello,  62  Conn.  128,  25 
Atl.  477;  Fletcher  v.  State,  2  Oki.  Cr.  800, 
101  Paa  699,  23  L.  R.  A.  (N.  S.)  581. 

It  is  next  contended  that  the  court  erred 
in  permitting  the  prosecuting  attorney  to  in- 
dorse the  namies  of  witnesses  on  the  infor- 
mation after  the  filing  thereof  and  before 
going  to  trIaL  We  do  not  think  the  court 
committed  any  error  in  this  respect  This 
court  has  expressed  its  views  as  to  the  duty 
of  the  prosecutor  and  the  court  under  such 
circumstances  in  the  cases  of  State  v.  Bar- 
ber, 13  Idaho,  66,  88  Pac.  418;  State  ▼. 
Rooke,  10  Idaho,  388,  78  Pac.  82;  State  v. 
Crea,  10  Idaho,  88,  76  Pac.  1013;  State  v. 
Allen,  20  Idaho,  263,  117  Pac.  848;  State  ▼. 
SUvB,  21  Idaho,  247,  120  Paa  836. 

[t]  It  is  next  contended  that  the  court  err- 
ed In  allowing  certain  pbysidans  to  testify 
as  exi)ert  witnesses  as  to  whether  or  not  the 
treatment  employed  by  the  accused  was  such 
as  a  physician  of  ordinary  skill  exercising 
due  care  would  employ  in  such  a  case.  The 
particular  question  which  was  propounded  to 
one  of  the  doctors  and  to  which  exception  is 
taken  was  as  follows:  "Q.  I  will  ask  you, 
Doctor,  would  the  means  employed  In  the 
treatment  of  the  deceased.  Miss  Clara  Foy, 
as  narrated  and  stated  to  you  by  the  d^ 
fendant  Dr.  Smith,  as  the  treatment  he 
employed,  be  such  as  a  physician  in  this 
community,  meaning  thereby  Elmore  county, 
having  competent  skill  and  employing  due 
care  and  attention,  would  have  used  in  treat- 
ing the  case?"  It  was  clearly  erroneous  for 
the  court  to  permit  physicians  of  a  different 
school  to  testify  as  experts  In  a  case  of  this 
kind  as  to  the  correctness  and  professional 
skill  of  the  treatment  administered.  It  ap- 
pears that  appellant  herein  was  a  duly  li- 
censed osteopathic  physician,  and  that  he 
professed  to  treat  patients  under  the  meth- 
ods and  practices  of  that  school  and  not  in 
accordance  with  what  is  known  as  the  regu- 
lar or  allopathic  school  or  any  other  school 
for  the  treatment  of  diseases.  It  seems  to  be 
a  sound  and  reasonable  rule  and  well  estab- 
lished by  the  authorities  t^at  the  treatment 
of  a  physician  of  one  particular  school  Is 
to  be  tested  by  the  general  principles  and 
practices  of  his  school  and  not  by  those  of 
other  schools,  and  that  a  physician  or  sur- 
geon is  bound  to  exercise  such  reasonable 
care  and  skill  as  is  possessed  and  exercised 
by  physicians  and  surgeons  generally  in  good 
standing  of  the  same  system  of  schooi  of 
practice  or  treatment  In  the  locality  and 
community  of  his  practice,  having  due  regard 
to  the  advanced  state  of  tiie  school  or  science 
of  treatment  at  the  time  of  such  treatment     . 
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rorce  V.  Gregory,  63  Conn.  167,  27  Atl.  1116, 
22  L.  R.  A.  343,  38  Am.  St  Rep.  371;  Pat- 
ten T.  Wiggln,  51  Me.  584,  81  Am.  Dec.  593 ; 
Nelson  V.  Harrington,  72  WU.  581,  40  N.  W. 
228,  1  L.  r:  A.  719,  7  Am.  St  Rep.  900. 

[S]  These  are  times  of  adranced  science 
add  liberal  thought  when  every  person  may 
think  and  act  for  himself.  Every  community 
has  its  multitude  of  beliefs  and  modes  of 
treatment  of  diseases  and  human  ailments, 
and  every  citizen  is  absolutely  free  to  adopt, 
believe,  or  employ  any  one  he  pleases.  If  the 
results  are  not  what  be  would  wish  or  the 
rest  of  the  community  think  they  ought  to 
be,  he  can  nevertheless  not  be  hauled  into 
court  and  have  his  method  of  treatment  and 
his  school  of  thought  tested  by  the  disciples 
or  experts  at  some  other  school  or  belief.  It 
would  be  disastrous  to  an  allopath  to  try  him 
by  the  tests  the  homeopath,  the  osteopath, 
the  eclectic,  or  mental  science  healer  would 
apply,  and  it  would  likewise  be  dangerous 
to  the  osteopath  to  require  of  him  an  observ- 
ance of  the  rules  of  treatment  applied  by 
any  of  the  others  enumerated.  When  a  pa- 
tient selects  any  one  of  the  many  schools  of 
treatment  and  healing  to  serve  him,  he  there- 
by accepts  and  adopts  the  kind  of  treatment 
common  to  that  school  or  class,  and  the 
care,  skill,  and  diligence  with  which  he  is 
treated,  when  questioned  in  a  court  of  Jus- 
tice, should  be  tested  by  the  evidence  of 
those  who  are  trained  or  skilled  in  that 
school  or  class.' 

Other  objections  are  urged  to  the  admis- 
sion of  certain  evidence  and  also  to  the  rul- 
ing of  the  court  in  refusing  to  allow  certain 
questions  to  be  answered.  We  think,  how- 
ever, that  what  has  been  heretofore  said 
with  reference  to  the  admission  of  evidence 
is  sufficient  to  cover  and  dispose  of  the 
other  errors  assigned  on  the  admission  and 
rejection  of  evidence. 

It  is  clear  to  us  that  the  appellant  has 
not  been  tried  in  accordance  with  the  law 
of  the  land.  It  is  also  apparent  that  the 
element  of  prejudice  and  passion  has  entered 
largely  into  this  case.  It  is  necessary  there- 
fore, in  the  Interest  of  Justice  and  fair  deal- 
ing, that  the  Judgment  be  reversed,  and  it 
is  80  ordered,  and  the  cause  ia  remanded 
for  a  new  trial. 

SULLIVAN  and   STEWART,  JJ.,  concur. 


(26  Idaho,  522) 

THOMAS  T.  BOISE  CITT  et  al. 

(Supreme  Court  of  Idaho.    Feb.  7,  1914.) 

1.  Ehinbrt  Domain  (f  69*)— -Condemnation 
FOB  Municipal  Pubposbs— Compensation. 
Section  14,  art  1,  of  the  Constitution  of 
Idaho  provides :  "Private  property  may  be  tak- 
en for  public  use,  but  not  until  a  just  oompensa- 
tion,  to  be  ascertained  in  a  manner  pre8crit>ed 
by  law,  shall  be  paid  therefor." 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  {{  171-179;   Dec.  Dig.  !  68.*] 


2.  Eminent  Domain  ({  69*)— Condemnatio.'i 
FOK  Municipal  Pcbpobeb— Compensation. 

Section  14,  art  1,  above,  appUea  to  the  case 
that  is  decided  in  tliu  opinion,  and  there  can 
be  no  question  of  its  application. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  K  171-179 ;   Dec.  Dig.  i  69.*} 

3.  Eminent  Domain  ({  229*)— Condemnation 
Phocmdinqs— Oath  or  Appbai8Eb»— Riobt 
TO  Adminibtzb. 

It  is  contended  in  this  case  tliat  the  only 
oath  administered  to  the  anpraisera  was  by  the 
mayor,  and  that  he  had  no  authority  to  admin- 
ister oaths  in  such  cases.  The  appellant  wa* 
unable  to  find  any  provisions  in  the  Constitu- 
tion or  the  statute  which  show  that  the  mayor 
has  power  or  authority  to  administer  oatlis  such, 
as  was  done  in  this  case.  We  hold,  therefore, 
that  the  mayor  of  Boise  City  was  not  authorised 
to  qualify  the  appraisers  elected  by  the  mayor 
and  council  by  administering  an  oath  or  af- 
firmation to  them,  as  be  did  in  this  case,  and 
that  he  has  authority  to  administer  oaths  and 
affirmations  only  when  authorized  by  tlie  Con- 
stitution or  by  statute. 

[Eld.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  |  583 ;    Dec.  Dig.  {  229. •] 

4.  Eminent  Domain  (|  229*)— Condemnatio.'< 
Pboceedings — Appeal. 

In  a  case  relating  to  eminent  domain  pro- 
ceedings, a  right  of  appeal  may  be  taken,  while 
in  the  case  at  bar  it  is  confessed  by  the  ap- 
pellant there  is  no  right  of  appeal ;  hence  there 
is  a  distinction  between  tbe  two  cases,  in  tliat 
the  proceedings  in  the  former  case  are  voidable 
by  en  appeal,  in  this  case  void,  there  being  no 
appeal. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  683 ;  Dec  Dig.  {  229.*] 

5.  Eminent  Domain  ((  227*)— Condemnation 
FOB  Citt  Pdbposes— Validitt  of  Pboceed- 
ings. 

Ordinance  No.  1076  fixes  the  qualification 
of  appraisers  as  "freeholders,"  while  in  sulxliTi- 
eion  27,  f  2238.  Rev.  Codes,  "bolder"  was  pro- 
vided as  a  qualification;  hence  the  proceedings 
of  the  city  were  ineffectual  to  appropriate  the 
real  estate  in  controversy  in  this  case ;  there- 
fore the  city  in  its  ordinance  did  not  comply 
with  the  statute,  even  if  it  was  unconstitntional, 
and  tbe  cit.v  has  not  shown  in  this  case  either 
iegal  or  equitable  right  to  have  the  judgment 
reversed,  or  that  it  should  have  been  entered  in 
favor  of  the  appellant 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  681;   Dec  Dig.  |  227.*] 

6.  Constitutional  Law  (J  281*)— Due  Pbo- 
CES8— Condemnation  Pboceedinqs  —  No- 
tice. 

In  this  case  the  record  shows  clearly  that 
no  notice  was  issued  by  the  appraisers,  the 
mayor,  or  the  council  to  the  respondent,  that 
tbe  city  would  proceed  to  secure  respondent's 
real  estate  for  the  use  of  the  public,  and  tliat 
the  swearing .  of  the  appraisers  by  the  mayor 
when  be  had  no  authority,  and  the  passage  of 
ordinance  No.  1076,  were  not  due  process  of 
law,  and  that  the  respondent  was  denied  due 
process  of  law  where  a  city  is  proceeding  to  ac- 
quire private  rights  for  public  use,  and  that  such 
proceedings  cannot  be  approved  under  the  Con- 
stitution and  statutes  of  this  state. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  {  880 ;   Dec  Dig.  |!  281.*] 

7.  Eminent  Domain  (|  167*)— Condemnation 
fob  Municipal  Pubpobes — Validity— Stat- 
ute CONTBOLLINO. 

Section  2238,  Rev.  Codes,  snbdivs.  26,  27. 
provides  no  method  for  condemning  real  prop- 
erty to  public  use  under  article  1,  i  14,  of  the 
Constitution  of  this  state,  and  therefore  has  no 
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force  in  the  proceedings  In  this  case,  because 
there  is  no  proTision  in  either  Babdiyision  <tf  the 
section,  or  an;  other  provision,  that  provides 
for  the  condemnation  proceedings  attempted  to 
be  enforced  as  shown  by  the  record  in  this  case. 
[Eld.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  H  451-456;   Dec  Dig.  I  167.*] 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  Benjamin  Thomas  against  Boise 
City,  a  municipal  corporation  and  others. 
Judgment  and  final  order  for  plaintiff,  and 
defendants  appeal.     Affirmed. 

Charles  F.  Reddocb,  of  Boise,  for  appel- 
lants.   B.  F.  Neal,  of  Boise,  for  respondent 

STEWART,  3.  This  action  was  brought 
to  the  district  court  of  the  Third  Judicial 
district  in  and  for  the  county  of  Ada.  The 
respondent  in  his  complaint  alleged: 

That  Boise  City  is  a  municipal  corpora- 
tion of  the  first  class,  organized  by  virtue  of 
the  general  laws  of  the  state  relating  to  cities 
of  the  first  class,  and  is  in  Ada  county,  Idaho. 
That  the  defendant,  Arthur  Hodges,  is  may- 
or, and  John  A.  Davis,  A.  V.  Bichelberger, 
Edward  Herrtngton,  and  Thomas  Finnegan 
are  all  of  the  members  of  the  common  coun- 
cil of  said  city,  and  that  Thomas  Finnegan 
Is  the  officer  who  has  charge  of  the  streets 
and  alleys  of  Boise  City.  That  the  plaintiff 
is  the  owner  and  in  possession  of  certain  real 
estate  described  in  the  complaint  That  on 
the  7th  day  of  June,  1913,  the  mayor  and 
dty  council  of  Boise  City  claim  to  have  pass- 
«d  and  approved  ordinance  No.  1076,  which  is 
in  the  record,  and  which  is  in  controversy 
in  this  action,  and  which  will  be  dealt  with 
in  this  opinion.  That  after  said  ordinance 
bad  been  passed  and  approved,  on  the  15tb  of 
June,  1913,  the  mayor  and  city  council  named 
William  G.  Messersmlth,  Ira  E>.  High,  L.  W. 
Grubb,  Mark  I^eonard,  and  George  W.  Smith 
as  a  board  of  appraisers  to  appraise  said 
property  above  mentioned  and  make  due  re- 
port of  their  findings  in  that  behalf  to  the 
mayor  and  dty  council.  That  the  persons 
so  appointed  by  the  mayor  and  council,  after 
such  appointment  returned  to  the  mayor  and 
council  their  findings  in  writing  as  to  dam- 
ages found  by  them  to  have  been  Incurred  by 
the  plaintiff  on  account  of  the  taking  of  each 
of  the  tracts  of  laud  described  In  this  action, 
tM  foUowa:  Tract  No.  1,  $669.33;  tract  No. 
2,  $916.97 ;  tract  No.  3,  $37.11.  That  there- 
after the  mayor  and  city  council  passed  and 
approved  resolution  No.  245,  which  la  made 
a  part  of  the  complaint,  and  thereby  proposed 
to  take  for  the  uses  of  the  dty  tract  No.  1 
and  tract  No.  3,  referred  to  above  and  in  or- 
dinance No.  1076.  That  on  the  18th  day  of 
July  plaintiff  received  a  letter  oi  notice  by 
mall,  a  copy  of  which  is  made  a  part  of  the 
complaint  That  the  plaintiff  has  not  been 
paid  any  of  the  moneys  referred  to,  nor  has 
any  other  person  to  his  use  or  benefit  and 
that  the  plaintiff  declines,  and  always  has  de- 


dined,  to  receive  the  same,  or  any  part  there- 
of. Plaintiff  further  shows  that  the  defend- 
ants claimed  to  take  said  property  for  pub- 
lic purposes  under  alleged  eminent  domain 
proceedings,  claimed  to  have  been  had  under 
and  by  virtue  of  the  provisions  of  subdivision 
27  of  paragraph  IB  of  section  2288  of  the 
Revised  Codes  of  Idaho,  as  amended  by  chap- 
ter  81  of  the  Laws  of  1911,  pp.  266*  278,  279. 
Plaintiff  further  alleges  that  the  provisions 
of  the  Btatnte  referred  to  are  unconstitutional 
and  void.  In  that  neither  said  provisions,  nor 
any  other  provisions  of  the  law  relating  to 
dtlea  of  the  first  class,  provide  for  due  pro- 
cess of  law  in  that:  (a)  There  is  no  provi- 
sion for  the  service  of  process  upon  the  per- 
son or  persons  whose  property  is  sought  to  t>e 
taken,  (b)  There  is  no  provision  for  hearing 
on  the  question  of  the  damages  incurred  by 
the  person  whose  property  is  sought  to  be 
taken  in  said  act  (c)  Said  act  is  void  for 
uncertainty,  in  that  It  cannot  be  determined 
therefrom  whether  the  five  persons  who  are 
to  determine  and  assess  the  adequate  com- 
pensation prescribed  In  said  ordinance  No. 
1076  are  required  to  be  freeholders  or  are  re- 
quired to  be  householders,  and  is  in  fact 
wholly  unlntdllglble  as  to  the  requirements 
In  that  behalf,  and  In  that  It  contains  no  re- 
quirement of  process,  (d)  Personal  notice 
was  not  given  to  the  plaintiff  of  the  Intention 
to  take  the  plaintiff's  property  In  said  or  any 
proceedings,  nor  is  such  or  any  notice  pro- 
vided by  statute,  or  otherwise,  or  at  all.  (e) 
Said  board  of  appraisers  Is  not  and  was  not 
an  Impartial  board,  in  that  plaintiff  was  not 
given  notice  of  intention  to  appoint  or  iier- 
mitted  to  partldpate,  or  object  thereto,  (f) 
The  particular  assessment  pretended  to  be 
made  is  void  in  that:  (1)  Said  appraisers 
were  not  sworn  faithfully  and  impartially  to 
make  the  assessment  to  be  submitted  to  them, 
or  otherwise,  or  at  all.  (2)  Said  appraisers 
did  not  swear  or  cause  witnesses  called  be- 
fore them  to  be  sworn.  (3)  The  plaintiff  was 
not  given  opportunity  to  bring  witnesses  be- 
fore them  for  examination,  either  under  oath, 
or  otherwise,  or  at  all. 

(2)  Further,  that  they  are  unconstitution- 
al and  void  in  that  said  act  Is  a  spedal  law, 
and  attempts  to  provide  a  method  and  pro- 
cedure which  la  special  to  cities  of  the  first 
and  second  class  and  villages,  and  in  contra- 
vention of  the  provisions  of  that  portion  of 
the  provisions  of  section  19,  art  3,  of  the 
Constitution  of  the  state  of  Idaho,  which 
reads:      "The    Legislature    shall    not    pass 

*  *  *  special  laws  in  any  of  the  follow- 
ing   enumerated    cases,    that    Is    to    say: 

*  *  *  Authorizing  the  laying  out  oi)ening, 
altering,  maintaining,  working  on,  or  vacat- 
ing roads,  highways,  streets,  alleys,  town 
plats,  parks,  cemeteries,  or  any  public 
grounds  not  owned  by  the  state" — and  for 
such  reason  is  unconstitutional. 

The  plaintiff  further  alleges  that  the  tracts 
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or  parcels  ot  real  estate  sought  to  be  taken 
by  tbe  defendant  Boise  City  are  of  great  raloe 
to  the  plaintiff,  and  ot  a  value  very  much  In 
excess  of  the  amount  proposed  to  be  given; 
that  the  said  real  estate  is  the  plaintiff's 
private  property,  and  that  the  same  is  not 
subject  to  be  taken  for  public  uses  except 
only  in  manner  and  form  as  provided  by  law, 
and  subject  to  the  conditions  Imposed  by  the 
Constitution  and  general  laws  of  the  state 
governing  the  taking  of  property  In  emi- 
nent domain  proceedings;  that  the  defendants 
threatened  to  and  are  about  to  enter  upon 
the  said  premises  of  the  plaintiff  and  remove 
therefrom  feu^,  buildings,  sidewalks,  curb* 
Ings,  and  .to  dig  and  cut  up  and  otherwise  in- 
jure, destroy,  and  damage  the  property  of  the 
plaintiff,  to  plaintiff's  great  and  irreparable 
Injury  and. damage,  and  that  unless  restrain- 
ed by  the  court,  the  defendants  will  so  do; 
that  plaintiff  is  wholly  without  remedy  un- 
less the  court  grant  a  writ  of  injunction  stay- 
ing the  defendants  from  entering  upon  said 
premises  of  the  plalntifl.  Then  follows  the 
prayer  for  a  temporary  restraining  order  for- 
bidding the  defendants  and  their  officers, 
agents,  servants,  representatives,  and  attor- 
neys from  entering  on  the  premises,  and  that 
the  court  grant  a  permanent  order  of  injunc- 
tion in  the  Judgment;  that  the  trial  court 
adjudge  the  law  to  be  unconstitutional  and 
void.  In  that  it  does  not  provide  for  due  pro- 
cess of  lew  In  the  taking  of  property,  and  for 
the  reasons  alleged  in  the  complaint,  and 
that  proceedings  provided  by  law  are  fecial 
laws  and  In  contravention  of  the  provisions 
of  article  8,  }  19,  of  the  state  Constitution; 
that  the  court  find  and  adjudge  that  the  pro- 
ceedings were  unauthorized  by  law  and  null 
'and  void,  and  that  the  Judgment  prohibit  the 
defendant  city  from  proceeding  further  in 
condemnation  proceedings  under  the  afore- 
said statute,  and  that  the  cloud  cast  upon  the 
title  of  the  plaintiff  be  removed,  and  the  title 
to  the  premises  be  quieted  in  plaintiff. 

There  Is  a  stipulation  in  the  transcript 
that  the  transcript  contains  "full,  true,  and 
correct  copies  of  the  complaint,  order  to  show 
cause,  amended  stipulation,  demurrer,  min- 
utes of  the  court,  notice,  and  Judgment,  all  ot 
which  are  of  the  records  and  flies  in  this 
cause,  were  submitted  to  the  Judge,  and  by 
him  used  on  the  hearing  of  said  demurrer, 
and  constitute  all  the  records  or  flies  used 
and  considered  by  said  Judge  on  such  hear- 
ing." 

The  court  in  the  Judgment  entered  refer- 
red to  this  stipulation,  and  in  his  order  said: 
"It  is  ordered  that  the  said  demurrer  to  the 
complaint,  the  said  amended  stipulation  be- 
ing deemed  a  part  thereof,  be  and  the  same 
hereby  is  overruled;  and,  the  defendants 
having  given  notice  in  open  court  that  they 
decline  to  plead  further,  the  plaintiff  moved 
for  Judgment  against  the  defendants  as  pray- 
ed in  his  complaint,  whereupon,  it  is  further 
ordered  by  the  court  that  the  plaintiff's  mo- 
tion for  Judgment  on  the  pleadings  be,  and 


the  same  is  her^y,  granted,  and  the  said  de- 
fendants and  each  of  them,  their  and  each  of 
their  officers,  agents,  servants,  representa- 
tives, and  attorneys,  or  any  of  them,  are 
hereby  forbidden  and  restrained  from  enter- 
ing upon  or  trespassing  upon  the  tracts  or 
parcels  of  land  hereinafter  described,  or  any 
part  or  parcel  thereof,  at  any  time  hereaft* 
er,  or  otherwise,  or  at  all  by  rirtne  of  the 
alleged  eminent  domain  proceedings  set  forth 
and  referred  to  in  said  complaint  and  amend- 
ed stipulation."  Then  follows  the  final  order 
that  "said  proceedings,  and  the  whole  there- 
of, are  unauthorized  by  law,  and  hall  and 
void,  and  the  defendants  are  hereby  forever 
enjoined  and  restrained  from  proceeding  fur- 
ther in  said  condemnation  proceedings  under 
the  said  pretended  laws  of  the  state  of  Ida- 
ho, and  the  said  proceedings,  and  that  the 
cloud  cast  upon  the  title  of  the  plaintiff  of, 
in,  and  to  the  several  tracts  of  land  herein- 
after described,  by  reason  of  said  proceed- 
ings, be  and  the  same  hereby  Is  removed, 
and  the  title  to  said  premises  quieted  in  the 
plaintiff  as  against  the  defendants,  and  each 
and  every  of  them,  and  that  the  plain- 
tiff have  and  recover  bis  costs."  Then  fol- 
lows a  description  of  the  several  tracts  re- 
ferred to.  From  this  order  an  appeal  was 
taken  to  this  court. 

[1,2]  Section  14,  art.  1,  of  the  Constitution 
of  Idaho  provides:  "Private  property  may  be 
taken  for  public  use,  but  not  until  a  Just 
compensation,  tq  be  ascertained  in  a  manner 
prescribed  by  law,  shall  be  paid  therefor." 

Subdivisions  26  and  27,  i  2238,  Rev.  Codes, 
are  as  follows: 

"26.  Open,  widen  or  otherwise  Improve  or 
vacate  any  street,  avenue,  alley  or  lane,  in 
the  limits  of  the  city  or  village;  and  also 
create,  open  and  improve  any  new  street,  av- 
enue, alley  or  lane:  Provided,  that  all  dam- 
ages sustained  by  the  citizens  of  the  city  or 
village  or  of  the  owners  of  the  property 
therein  shall  be  ascertained  in  such  manner 
as  shall  be  provided  by  ordinance:  Provid- 
ed, further,  that  whenever  any  street,  ave- 
nue, alley  or  lane  shall  be  vacated,  the  same 
shall  revert  to  the  owner  of  the  adjacent  real 
estate,  one-half  on  each  side  thereof. 

"27.  Create,  open,  widen  or  extend  any 
street,  avenue,  alley  or  lane,  or  annul,  vacate 
or  discontinue  the  same  whenever  deemed 
expedient  for  the  public  good,  and  to  take 
private  property  for  public  use  or  for  the 
purpose  of  giving  right  of  way  or  other  privi- 
leges to  any  railroad  company,  or  for  the 
purpose  of  erecting  or  establishing  market 
houses  or  market  places,  or  for  any  other 
necessary  public  purpose :  Provided,  however, 
that  in  all  cases  the  city  or  village  sliall 
make  the  person  or  persons  whose  property 
shall  be  taken  or  Injured  thereby  adequate 
compensation  therefor,  to  be  determined  by 
the  assessment  of  five  disinterested  holiert, 
who  shall  be  elected  and  compensated  as  may 
be  prescribed  by  ordinance,  and  who  shall, 
in  the  discharge  of  their  duties,  act  under 
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oath  falthfnlly  and  impartially  to  make  tbe 
assessment  to  be  submitted." 

The  I^gtslatnre  passed  an  act  which 
amended  section  5229,  Rev.  Codes,  Sess.  Laws 
1913,  p.  429,  which  la  quoted  In  this  opinion 
in  connection  with  the  constitutionality  of 
subdivisions  26  and  27  of  section  22.38,  Rev. 
Codes,  and  as  a  part  of  the  act  It  is  provid- 
ed: "That  any  city  or  village,  at  its  option, 
may  exercise  the  right  of  eminent  domain  un- 
der the  provisions  of  part  3  title  7  of  Revised 
Codes  of  Idaho  for  any  of  the  uses  and  pur- 
poses mentioned  in  subdivisions  twenty-sixth 
and  twenty-seventh  of  section  2238  of  the  Re- 
vised Codes  of  the  state  of  Idaho  as  amended 
by  chapter  81  of  the  Laws  of  the  Eleventh 
Session  of  the  Legislature  of  Idaho,  approv- 
ed March  13,  1911,  tn  like  manner  and  to 
the  same  extent  as  for  any  of  the  purposes 
mentioned  la  section  5210  of  said  Revised 
Codes  of  Idaho."  This  shows  the  intent  of  the 
Legislature  of  1913  to  hold  that  subdivisions 
26  and  27  of  section  2238  declared  the  right 
of  eminent  domain  under  the  provisions  of 
part  3  title  7  of  tbe  Rev.  Codes  of  Idaho  for 
any  of  the  uses  and  purposes  mentioned  in 
subdivisions  26  and  27  of  section  2238,  Rev. 
Codes  of  Idaho.  This  evidently  was  repeal- 
ed and  held  void  by  the  Legislature  as  to 
applying  to  cities  and  villages. 

Appellant  also  cites  the  following  cases; 
Union  Paa  Ry.  Go.  v.  Burlington  &  M.  R.  R. 
Co.,  19  Neb.  387,  27  N.  W.  238;  Canady  v. 
Coeur  d'Alene  Lumber  Co.  et  al.,  21  Idaho, 
77,  120  Pac.  830;  Trueman  v.  Village  of  St 
Maries,  21  Idaho,  632,  123  Pac.  608;  Cook 
V.  Borough  of  Allendale,  79  N.  J.  Law,  28S, 
75  Atl.  769 ;  Lewis  on  Eminent  Domain,  vol 
2,  S  564,  p.  998 ;  Johnson  v.  Joliet  &  Chicago 
Ry.  Co.,  23  111.  202;  New  Orleans,  Jackson 
&  O.  N.  R.  Co.  V.  Hemphill,  35  Miss.  17;  Stew- 
art V.  Board  of  Police  of  Hinds  County,  2S 
Miss.  479;  Lancy  v.  City  of  Boston,  185 
Mass.  219,  70  N.  E.  88 ;  Secombe  v.  Mil.  A  St 
P.  R.  Co.,  90  O.  S.  (23  WaU.)  108,  23  L.  Ed. 
67;  Wulzen  v.  Board  of  Sup'rs,  101  Cal,  15, 
35  Pac.  353,  40  Am.  St  Rep.  17. 

As  to  the  provisions  of  section  14,  art  1, 
of  the  Constitution  of  this  state,  there  is  no 
contention  upon  the  appellant's  claim  that 
such  section  applies  as  it  reads  to  this  case 
and  all  other  cases  where  private  property 
Is  sought  to  be  taken  for  public  use  without 
the  payment  of  Just  compensation,  to  be  as- 
certained In  the  manner  prescribed  by  law. 
In  this  connection  counsel  for  appellant  calls 
attention  to  section  5229,  Rev.  Codes,  as 
amended  by  Seia.  Laws  1913,  p.  429.  This 
section  reads  as  follows:  "Nothing  in  this 
Code '  must  be  construed  to  abrogate  or  re- 
peal any  statute  provided  for  the  taking  of 
property  in  any  d^  or  village  for  street 
purposes ;  Provided,  that  any  dty  or  village, 
at  its  option,  may  exercise  the  right  of  emi- 
nent domain  under  the  provisions  of  part  S, 
title  7  of  Revised  Qodes  of  Idaho  for  any  of 
the  uses  and  purposes  mentioned  in  subdivi- 
sions twenty-sixth  and  twenty-seventh  of  sec- 


tion 2238  of  tbe  Revised  Codes  of  the  state 
of  Idaho,  as  amended  by  chapter  81  of  the 
Laws  of  tbe  Eleventh  Session  of  tbe  Legisla- 
ture of  Idaho,  approved  March  13,  1911, 
in  like  manner  and  to  the  same  extent  as 
for  any  of  the  purposes  mentionod  in  section 
5210  of  said  Revised  Codes  of  Idaho." 

We  think  these  provisions  have  no  effect 
in  this  controversy,  but  that  the  same  apply 
only  so  far  as  part  3,  title  7  of  the  Code, 
and  that  that  is  the  only  statute  that  is  ap- 
plicable so  far  as  eminent  domain  should  be 
applied  in  this  case,  and  that  proceedings 
should  be  according  to  the  provisions  of  title 
7,  part  3,  of  the  Code,  and  that  chapter  81, 
Laws  of  the  Eleventh  Session,  referred  to 
above,  approved- March  3,  1911,  in  like  man- 
ner and  to  the  same  extent  applies  as  far  as 
any  of  the  purposes  mentioned  in  sections 
5210,  5226,  ana  5220,  and  all  of  the  sections 
under  title  7,  by  which  the  right  of  eminent 
domain  is  exercised  in  behalf  of  public  uses, 
and  these  are  the  sections  that  should  be 
pursued  by  the  appellant  In  this  case  in  or- 
der to  exercise  the"  right  to  take  the  respond- 
ent's property. 

We  have  examined  the  first  case  cited 
(Union  Pac.  Ry.  Co.  v.  Burlington  4  M.  R.  R. 
Co.,  19  Neb.  387,  27  N.  W.  238).  in  that  opin- 
ion the  court  says:  "The  authority  on  the 
part  of  the  dty  to  condemn  and  appropriate 
private  property  for  the  purpose  contemplat- 
ed by  said  ordinance  is  found  in  subdivision 
28  of  section  69  of  chapter  14  of  the  Com- 
piled Statutes,  which  is  in  the  following  Ian-  . 
guage.  I  quote  only  the  proviso :  'Provided, 
that  in  all  cases  the  dty  or  village  shall 
make  the  person  or  persons  whose  property 
shall  be  taken  or  injured  thereby,  adequate 
compensation  therefor,  to  be  determined  by 
the  assessment  of  five  disinterested  house- 
holders, who  shall  be  elected  and  compensat- 
ed as  may  be  prescribed  by  ordinance,  and 
who  shall  in  the  discharge  of  their  duties  act 
under  oath  faithfully  and  impartially  to 
make  the  assessment  to  them  submitted.' " 
Tbe  court  held  in  that  case  that  the  five 
householders  who  made  the  assessment  of 
the  compensation  to  tbe  owners  of  the  prop- 
erty taken  by  virtue  of  said  ordinance  were 
not  elected  in  a  manner  prescribed  by  ordi- 
nance, and  hence  tbe  proceedings  of  the  dty 
were  ineffectual  to  appropriate  the  said 
property.  The  court  says:  "It  is  obvious 
from  the  language  of  the  proviso  above  quot- 
ed that  it  was  the  intention  of  the  lawmakers 
to  provide  that  before  the  election  of  the 
Ave  disinterested  householders  to  assess  the 
adequate  compensation  to  the  owners  of 
property  taken,  or  injured,  for  the  purpose 
contemplated  by  the  said  section,  an  ordi- 
nance should  be  passed  by  th^  dty  coundl, 
approved  by  the  mayor,  and  published  In  ac- 
cordance with  the  provision  of  tbe  charter 
on  that  subject,  providing  a  form,  method, 
and  manner  for  the  election  of  such  five 
disinterested  householders,  and  for  ascertain- 
ing and  fixing  thdr  compensation  for  their 
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serTlces  In  making  such  aaaessment"  The 
court  held  In  tbe  above  case  that  the  proceed- 
ings on  the  part  of  tbe  city  of  Kearney  did 
not  follow  the  statute  strictly,  and  hence 
that  the  plaintiff  as  a  property  holder  of 
said  dty  acquired  no  right,  either  legal  or 
equitable,  to  restrain  by  injunction  the  erec- 
tion of  the  grain  elevator  mentioned  in  the 
petition,  and  that  it  was  not  sufficient  that 
such  householders  be  appointed  in  gross  by 
ordinance,  without  such  method  being  pre- 
scribed. 

The  case  of  Trueman  ▼.  Village  of  St 
Maries,  21  Idaho,  632,  123  Pac.  SOS,  clearly 
applies  in  the  present  case,  and  deala  with 
the  provisions  of  subdivisions  26  and  27  of 
section  2238,  Rev.  Codes,  which  are  acts  of 
the  Legislature  granting  additional  power  to 
cities  and  villages.  Neither  of  these  sections 
requires  any  notice,  and  leaves  all  matters 
to  an  ordinance,  and  the  ordinance  is  requir- 
ed to  comply  with  the  provisions  of  the  Con- 
stitution and  tbe  statutes  of  this  state  in  ex- 
ercising the  right  of  eminent  domain. 

Our  attention  is  called  to  tbe  case  of 
Ganady  v.  Coenr  d'Alene  Lumber  Co.,  21  Ida- 
ho, 77.  In  that  case  this  court  decides  that, 
under  subdivision  27,  par.  16,  S  2238,  Rev. 
Codes,  a  municipality  has  the  authority  to 
create,  open,  widen,  or  extend  any  street, 
avenue,  alley,  or  lane,  or  annul,  vacate,  or 
discontinue  such  street,  alley,  etc.,  whenever 
it  Is  deemed  expedient  for  tbe  public  good, 
and  that  such  right  to  vacate  is  largely  in 
the  discretion  of  tbe  body  possessing  that 
power,  and  that  such  body  may  determine  as 
to  the  public  convenience  and  necessity  of 
such  discontinuance,  and  where  there  has 
been  no  glaring  informality  or  illegality  in 
the  proceedings,  its  Judgment  should  not  be 
disturbed.  We  think  that  Is  tbe  correct  rule, 
and  that  this  opinion  in  no  way  supports  the 
position  of  appellant,  but  sustains  all  of  the 
authorities  that  a  municipality  must  comply 
with  the  law. 

We  shall  not  quote  from  the  other  author- 
ities dted,  bat  we  have  examined  them,  and 
we  are  satisfied  that  they  in  no  way  sustain 
the  appellant's  position  in  this  case. 

[3]  It  is  contended  in  this  case  that  the  only 
oath  administered  to  the  appraisers  was  by 
the  mayor,  and  that  he  had  no  authority  to 
administer  oaths  in  such  cases.  Appellants 
have  cited  no  authority  or  statute  or  provi- 
sion of  the  statute  or  Constitution  which 
shows  that  the  mayor  has  power  or  author- 
ity to  administer  oatbs  such  as  were  adminis- 
tered in  this  case.  We  are  satisfied  that  this 
contention  is  sustained  by  the  authorities. 

Mr.  Lewis,  in  his  work  on  Elminent  Do- 
main (3d  Ed.)  {  629,  says:  "All  the  authori- 
ties agree  that  the  failure  to  take  this  oath 
[oath  required  by  the  statute]  in  substantial- 
ly tbe  form  prescribed  by  law  renders  all  tbe 
proceedings  invalid.  •  •  •  All  must  be 
sworn,  and  tbe  failure  of  one  or  two  to  take 
the  oath  required  has  tbe  same  effect  as 
thou/r>t  *t  was  omitted  by  alL" 


In  29  Cyc.  p.  1300,  It  Is  said:  "A  court  has 
Inherent  authority  to  administer  an  oath  or 
affirmation.  •  •  •  Except  as  above  stat- 
ed [referring  to  courts  and  Judicial  ofllcers] 
officers,  as  such,  have  authority  to  adminis- 
ter oaths  and  affirmations  only  when  and  as 
authorized  by  the  Constitution  or  by  statute." 

In  the  case  of  Payne  v.  San  Francisco,  3 
Cal.  122,  it  was  held  that  tbe  mayor  was 
without  authority  to  administer  oaths  to  com- 
missioners. 

In  tbe  case  of  Latah  County  v.  Hasfurtber, 
12  Idabo,  797,  88  Pac.  4.33,  the  law  is  thus 
stated:  "Where  It  is  disclosed  by  the  record 
that  all  of  the  viewers  did  not  take  the  stat- 
utory oath,  the  proceeding  is  irregular  and 
voidable,  and  should  be  reversed  on  appeal 
to  tbe  district  court" 

[4]  We  think  that  the  above  authorities 
state  the  general  rule  relating  to  eminent  do- 
main proceedings  in  which  a  right  of  appeal 
may  be  taken,  while  in  the  case  at  bar  it  is 
confessed  by  the  appellants  there  Is  no  right 
of  appeal;  hence  there  is  a  distinction  be- 
tween tbe  two  cases,  in  that  the  proceedings 
in  the  former  case  are  voidable  by  an  appeal, 
in  this  case  void,  tbere  being  no  appeaL  We 
believe  that  there  are  no  decisions  to  tbe  con- 
trary. Lewis  on  Eminent  Domain  (3d  Ed.)  §i 
629,  630. 

[6]  The  record  also  shows,  and  it  is  at- 
tacked by  the  respondent  as  a  failure  to  do 
what  is  required,  that  none  of  tbe  witness- 
es called  by  the  committee  were  sworn,  and 
that  the  committee  themselves  called  all  wit- 
nesses who  appeared  before  them,  and  no  wit- 
nesses were  permitted  to  be  called  by  the  re- 
spondent However,  tbe  respondent  appear- 
ed in  person  before  them  at  their  meeting  held 
on  June  24th.  None  of  the  witnesses  in  this 
case  testified  under  the  sanctity  of  an  oath. 
Tbls  relates  to  the  contention  of  tbe  respond- 
ent that  tbe  proceedings  shown  in  the  record 
were  not  due  process  of  law. 

Mr.  Elliott  in  his  work  on  Roads  and 
Streets,  says:  "If  facts  are  submitted  to  the 
tribunal  it  should  be  done  in  some  legal  meth- 
od, and  the  opposing  party  should  be  allow- 
ed an  opportunity  to  bear  and  meet  them." 
Elliott  on  Roads  and  Streets,  {  347,  2d  Ed. 

Lewis  on  Em.  Dom.  (3d  Ed.)  i  568,  says: 
"All  the  authorities  agree  that  due  process 
of  law  requires  that  a  person  shall  have  rea- 
sonable notice  and  a  reasonable  opportunity 
to  be  heard  before  an  impartial  tribunal  be- 
fore any  binding  decree  can  be  passed  af- 
fecting his  right  to  liberty  or  property." 

[5]  In  tbe  case  of  Shivley  t.  Lankford,  174 
Mo.  535,  74  S.  W.  835,  it  is  observed:  "That 
one  may  be  a  freeholder,  and  not  a  house- 
holder, or  a  householder  and  not  a  freehold- 
er, seems  to  be  too  plain  for  argument 
■Householder*  refers  to  the  dvil  status  of  a 
person,  not  his  property,  and  a  man  may  be 
a  householder  without  owning  real  estate  or 
any  Interest  therein,  whereas  a  freeholder  is 
one  who  owns  a  'freehold  estate,  that  is,  an 
estate  In  lands,  tenemoits,  or  hereditaments 
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of  an  indeterminate  duration,  other  tlian  an 
«8tate  at  will  o  by  suffrance,  as  in  fee  sim- 
ple, fee  tall,  or  for  life,  or  durante  vlduitate, 
or  daring  coverture.'  •  •  •  One  may  be 
an  extensive  freeholder  and  yet  not  be  a 
honsefaolder." 

The  statute  says  neither  "freeholder"  nor 
"householder,"  but  merely  "holder."  Who 
shall  determine  what  word  was  omitted? 
The  particular  clause  in  the  statute  fixes  no 
particular  qualification  which  would  deter- 
mine the  fitness  of  an  appraiser  because  he 
was  a  holder. 

In  the  case  of  Hettinger  ▼.  Good-Road  Dis- 
trict, 19  Idaho,  303,  113  Pac.  721,  good-road 
districts  were  considered,  and  the  question 
of  notice  of  election  of  road  commissioners 
and  the  times  of  publication  of  notice  of  bond 
«Iectlon.  Reference  was  made  to  section 
1064,  Rev.  Codes,  which  provides  for  the  is- 
suing of  bonds  of  a  good-road  district,  but 
.  provides  no  method  or  means  of  giving  no- 
tice of  the  election  authorizing  such  bonds, 
or  the  method  of  conducting  the  same,  and  is 
Incomplete,  indefinite,  and  Incapable  of  being 
executed,  and  is  therefore  niegal  and  void. 

It  is  th.6  general  rule  of  law,  as  said  by 
Mr.  Elliott  in  his  work  on  Roads  and  Streets, 
<2d  Ed.)  I  429,  "that  the  courts  are  now  quite 
well  agreed  that  statutes  are  not  valid  which 
deny  due  process  of  law  in  any  case  where 
private  rights  are  Involved.  As  we  have 
elsewhere  shown,  the  great  weight  of  author- 
ity is  that,  before  final  determination  in  as- 
sessment cases,  and  in  proceedings  for  the 
appropriation  of  property  under  the  right  of 
eminent  domain,  there  must  be  notice  or 
some  opportunity  to  be  beard."  Murdock  v. 
Cincinnati  (C.  G.)  38  Fed.  891;  Chauvln  v. 
WaUton,  8  Mont  451,  20  Pac.  658,  3  L.  R.  A 
194;  Elliott  on  Roads  and  Streets,  |  149. 
Mr.  Lewis  very  clearly  discusses  this  qnee- 
Oaa  in  section  569  of  his  work  on  Eminent 
Domain  (3d  Ed.). 

In  the  case  of  Kramer  v.  Cleveland,  etc.,  R. 
Oc  5  Ohio  St  140,  the  court  observes:  "I 
humbly  conceive  the  constitutional  defiden- 
des  of  it  cannot  be  supplied  by  the  extrinsic 
proceedings  In  the  appropriation,  and  thus 
give  to  an  unconstitutional  enactment  the 
force  and  validity  of  law." 

In  the  case  of  Bear  Lake  County  v.  Budge; 
9  Idaho,  703,  76  Pac.  614,  108  Am.  St  Rep. 
179,  this  court  said:  "That  provision  of  sec- 
tion IS,  art  1,  of  our  state  Constitution 
which  declares  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law  prohibits  the  Legislature 


from  dispensing  with  personal  service  of 
summons  in  actions  to  quiet  title  or  to  set- 
tle private  adverse  rights  to  property  when 
personal  service  is  practicable  and  is  usual 
under  the  general  laws  of  the  state."  It 
is  further  said  in  that  case:  "The  provisions 
for  the  service  of  summons  In  actions  brought 
under  the  provisions  of  an  act  entitled  'An 
act  to  regulate  the  appropriation  and  diver- 
sion of  public  waters  and  to  establish  rights 
to  the  use  of  such  waters  and  the  priority  of 
such  rights,'  approved  March  11,  1903,  held 
unconstitutional  and  void." 

In  Eagleson  v.  Rubin,  16  Idaho,  92,  100 
Pac.  765,  the  rule  is  announced  that  due  pro- 
cess of  law,  when  applied  to  Judicial  proceed- 
ings, means  a  course  of  legal  proceedings  ac- 
cording to  those  rules  and  principles  which 
have  been  established  by  our  system  of  }urls- 
prudence  for  the  protection  and  enforcement 
of  private  rights. 

So  in  the  case  now  being  considered,  it  is 
clear  and  settled  by  the  law  that  a  notice  as 
provided  by  statute  should  be  provided  for 
that  the  party  may  know  what  has  been  done. 
The  fact  that  he  may  have  beeil  present  dur- 
ing the  proceedings,  even  the  fact  that  he 
may  have  taken  part  in  the  proceedings,  can- 
not affect  the  result  To  hold  otherwise 
would  be  giving  to  eadt  municipal  body  in  the 
state  the  right  to  prescribe  a  dlSetent  notice. 
It  might  place  a  landowner  in  the  position  of 
being  subject  to  as  many  different  forms  of 
notice  as  there  are  different  cities  and  vil- 
lages in  the  state  of  Idaho.  If  the  city  of 
Boise  is  desirous  of  taking  property,  as  was 
done  in  this  case,  they  have  a  right  to  do  so, 
and  the  general  eminent  domain  proceedings 
are  provided  by  title  7,  part  3,  of  the  Code  of 
Civil  Procedure. 

[7]  Section  2238,  subdlvs.  26,  27,  provides 
no  method  for  condenmlng  real  property  to 
public  use  under  article  1, 1 14,  of  the  Consti- 
tution of  this  state,  and  has  no  force  in  the 
proceedings  In  this  case,  because  there  is  no 
provision  in  either  subdivision,  or  any  other 
provision,  that  provides  for  the  condemna- 
tion proceedings  attempted  to  be  enforced  as 
shown  by  the  record  In  tills  case. 

We  hold  in  this  case  that  the  trial  court 
was  not  in  error  in  overruling  the  demurrer 
and  making  the  order  from  which  this  appeal 
was  taken.  The  judgment  Is  affirmed,  with 
costs  in  favor  of  respondent 

AILSHIB,  0.  7.,  and  SULLIVAN,  J.,  con- 
cur in  the  conclusion. 
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STATE  V.  JONES. 


(Supreme  Court  of  Idaho.     Feb.  21,  1914.) 

1.  Embkzzixuxrt  (I  11*)— Elemsrtb  —  Dkf- 

BIVATION   OF  PROPEKTT. 

Section  7065,  Rev.  Codes,  defines  embexzle- 
ment  aa  follows :  "Embezzlement  ia  the  fraudu- 
lent appropriation  of  property  by  a  person  to 
whom  it  has  been  intrusted." 

[Ed.  Note.— For  other  eases,  see  Embezde- 
ment,  Cent.  Dig.  H  8.  10;   Dec.  Dig.  f  11.* 

For  other  definitions,  see  Words  and  Pbraaea, 
70L  3,  pp.  2350-2358;   toL  8,  p.  7649.] 

2.  BVBEZZLXMINT  (|  44*)— PbOOT  OT  IlTTXIfT— 

SUFFICIKNOT. 

Where  a  person  is  charged  by  an  informa- 
tion \rith  the  crime  of  embezzlement,  the  intent 
may  be  shown  and  established  either  by  direct 
or  drcumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Embesde- 
ment,  Cent  Dig.  U  67-70;   Dec.  Dig.  |  44.*] 

3.  Bmbkzzlxmbnt  <f  11*)— Offense  —  Bank 
Cashibb. 

Where  a  cashier  of  an  insolvent  bank  Is- 
sues a  check  upon  such  bank,  payable  to  V.,  to 
whom  the  cashier  was  indebted,  and  the  evi- 
dence shows  conclusively  the  purpose  of  the 
defendant  in  the  transaction,  and  that  the  bank 
recognized  the  check  and  the  notes  given  there- 
for, and  the  credits  that  were  considered  in  due 
course  when  the  check  was  aubmitted  through 
the  different  banks,  and  when  it  reached  the 
bank  upon  which  the  check  was  drawn,  and  the 
evidence  is  admitted  upon  the  part  of  the  ap- 
pellant and  also  the  officers  of  the  baak,  auch 
evidence  does  not  ahow  embeazlement 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  |t  9.  10;    Dec.  Dig.  I  ll.*] 

4.  Cbiminal  Law  (§  liOO*)  —  Excltjsioh  of 
Evidence— Testimo.vy  of  Accused. 

Where  a  cashier  at  the  time  a  check  waa 
drawn  was  indehted  to  the  bank  in  a  sum  larger 
than  the  check,  and  a  receiver  was  appointed 
for  the  bank  after  the  check  waa  issued,  and 
the  evidence  shows  that  the  motive,  intention, 
and  belief  of  the  appellant  is  relevant  to  the 
issue,  it  is  competent  .for  such  person  to  testify 
directly  upon  that  issue;  or,  stated  differently, 
when  the  motive  of  a  witness  in  the  perform- 
ance of  a  particular  act,  or  in  making  a  particu- 
lar declaration,  becomes  a  material  issue,  he 
may  himself  be  sworn  In  regard  to  it,  notwith- 
standing die  diminished  credit  to  whicb  hi*  tea- 
timony  may  be  entitled  as  coming  from  the 
mouth  of  an  interested  witness.  It  was  error 
in  the  trial  court  to  prevent  the  defendant  from 
explaining  any  and  all  acta  by  him  done  with 
reference  to  the  check  in  question,  and  the  re- 
fusal of  the  court  to  allow  him  to  further  tes- 
tify was  prejudicial  error  against  the  rights  of 
the  defendant,  for  which  this  case  should  be  re- 
versed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  858;   Dec.  Dig.  |  390.*] 

.").  Cbimiral  Law  ({  390*)  —  Exclusion  of 
Evidence— TESTiiiONT  of  Accused. 

Where  the  evidence  shows  conclusively  that 
the  intention  or  good  faith  of  the  signer  of  the 
•  check  was  material  to  the  suit,  it  ma^  be  shown 
directly,  as  well  as  from  circumstances;  and  the 
party  himself,  if  a  competent  witness,  may  tes- 
tify directly  to  his  intention  or  understanding, 
unless  prevented  by  some  other  principle  of  law 
applicable  to  the  particular  case,  and  the  re- 
fusal of  the  trial  court  to  permit  tills  evidence 
to  be  given  is  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  858;   Dec  Dig.  |  390.*] 


0.   EVBEZZLEMXNT  tf  44*)- SUFFICUtNOT  Of  Ev- 
lOINCB. 

H«ld,  that  the  record  In  this  case  shows 
clearly  and  oonclosively  that  the  check  waa  in 
due  course  received  by  the  banlc,  and  entry 
thereof  as  a  charge  against  the  defendant  was 
made  on  the  boon  of  the  bank.  It  is  shown 
that  the  bank  accepted  the  course  of  defendant 
in  his  actions  from  the  time  of  the  issuing  of 
the  check  until  the  case  came  on  for  trial. 

[Ed.  Note.— For  other  cases,  see  Embeazle- 
ment  Cent  Dig.  H  67-70 ;    Dec.  Dig.  I  44.*] 

T.  Embezzlement  (i  44*)  —  SumciENcy  or 

Evidence. 

Heli,  that  the  record  and  the  evidence  in 
this  case  are  not  sufficient  to  support  tlie  ver- 
dict and  findings  of  the  juiy  that  Uie  appellant 
was  guilty  of  embezilement 

[Ed.  Note. — ^For  other  cases,  see  Embezzle- 
ment Cent  Dig.  {}  67-70;    Dec.  Dig.  |  44.*] 

8.  Embezzlement  ({  44*)  —  Su*vicienct  ov 
Btidenob. 

Held,  that  the  judgment  shonld  be  set  aside 
in  this  case,  because  the  evidence  is  not  suffi- 
cient to  justify  the  judgment  of  conviction  of 
the  appellant 

[EM.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  {f  67-70;  Dec.  Dig.  {  44.*] 

9.  Cbiminai.  Law  (|  98S*)— New  Tbia]>— Bt> 
idenoe. 

Held,  that  the  trial  court  erred  in  denying 
the  motion  for  a  new  trial,  and  that  the  motion 
for  a  new  trial  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  2193,  2194.  2297.  2298,3068: 
Dec.  Dig.  i  935.*] 

Ailshie,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Bingham  Coun- 
ty;   James  M.  Stevens,  Judge. 

Daniel  R.  Jones  was  convicted  of  embez- 
zlement, and  sentenced  for  a  term  of  from 
1  to  14  years  in  the  penitentiary,  and  ap- 
peals.   Reversed. 

Hansbrough  &  Qagon  and  John  W.  Jones, 
all  of  Blackfoot,  and  D.  C.  McDougall,  of 
Pocatello,  for  appellant  J.  H.  Peterson,  Atty. 
Oen^  J.  J.  Guheen  and  T.  O.  Coffin,  Aaat 
Attya.  Gen.,  and  James  B.  Good,  of  Black- 
foot,  Proa  Atty.,  for  the  State. 

STEWART,  J.  On  November  13,  1911, 
an  Information  was  filed  In  the  district  court 
of  the  Sixth  jadicial  district  in  and  for  Bing- 
ham oountr  charging  the  appellant^  Daniel 
R.  Jones,  with  the  crime  of  embezzlement 
The  defendant  was  arraigned  on  November 
14,  1911,  and  on  November  15th  entered  a 
plea  of  not  guilty.  The  cause  was  tried  on 
June  2,  1913,  and  on  Jane  4th  a  verdict  of 
guilty  was  found,  and  the  value  of  the  prop- 
erty embezzled  was  assessed  at  $1,000.  A 
motion  was  made  for  a  new  trial  and  denied 
by  the  court  on  July  6th,  and  the  trial  conrt 
entered  a  judgment  sentencing  the  defendant 
to  serve  a  term  of  from  1  to  14  years'  Im- 
prisonment at  hard  labor  in  the  penitentiary. 
The  defendant  appealed  from  the  judgment 

The  information  charges  the  offense  In 
the  following  language: 

"The  said  Daniel  R.  Jones,  on  or  about  the 
12th  day  of  April,  1911,  at  the  county  of 
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Bingbam  and  etate  q£  Idaho,  and  prior  tx) 
the  filing  of  this  Information,  was  then  and 
there  an  agent  and  banker,  to  wit,  cashier 
of  the  Blackfoot  State  Bank,  a  corporation, 
then  and  there  formed,  organized,  existing, 
and  doing  business  in  the  dty  of  Blackfoot, 
Blnghani  county,  Idaho,  and  pursuant  to  the 
laws  of  the  state  of  Idaho,  and  as  such  agent 
and  banker,  as  aforesaid,  there  then  and 
there  came  and  was  under  the  control  and 
In  the  possession  of  him,  the  said  Daniel  R. 
Jones,  certain  personal  property  for  the  use 
of  another,  to  wit,  for  the  use  of  the  Black- 
foot State  Bank,  a  corporation,  the  said 
personal  property  being  one  certain  bank 
check,  drawn  upon  the  Blackfoot  State  Bank, 
a  corporation,  as  follows,  to  wit,  one  certain 
bank  check  drawn  by  the  said  Daniel  B. 
Jones  on  the  said  Blackfoqt  State  Bank,  a 
corporation,  in  the  sum  of  $1,000,  which  said 
bank  check  was  then  and  there  of  the  value 
of  $1,000,  lawful  money  of  the  United  States, 
and  the  said  Daniel  B.  Jones  having  received 
and  had  the  possession  and  control  of  the 
before-mentioned  and  described  personal 
property,  by  virtue  of  his  trust  as  said  agent 
of  the  said  Blackfoot  State  Bank,  a  corpora- 
tion, and  as  such  banker  as  aforesaid,  and 
while  the  said  Daniel  B.  Jones  was  in  the 
possession  of  and  had  under  bis  control,  by 
virtue  of  his  said  trust  as  said  Agent  for  the 
Blackfoot  State  Bank,  a  corporation,  and  as 
such  banker  as  aforesaid,  the  said  personal 
property  hereinbefore  mentioned,  described, 
and  set  forth,  and  the  whole  thereof,  he,  the 
said  Daniel  B.  Jones,  did  then  and  there 
willfully,  unlawfully,  feloniously,  and  fraud- 
ulently embezzle,  convert,  and  appropriate  the 
said  personal  property  hereinbefore  mention- 
ed, described,  and  set  forth,  and  the  whole 
thereof,  to  a  use  and  purpose  not  In  the  due 
and  lawful  execution  of  his  trust  as  said 
agent  and  banker,  to  wit,  to  his  own  use. 
That  the  said  Daniel  R.  Jones  was  examined 
upon  said  charge  before  a  committing  magis- 
trate, to  wlt,<f.  H.  Anderson,  probate  Judge, 
In  said  county  of  Bingham,  and  was  by  said 
magistrate  held  to  answer  said  charge  in 
this  court  J.  B.  Good,  Prosecuting  Attor- 
ney, Bingham  County,  Idaho." 

Indorsed  with  names  of  17  witnesses. 

Indorsed:  "Filed  in  open  district  court 
this  November  13,  1911." 

On  November  14th  the  defendant  came  Into 
open  court  to  t>e  arraigned  upon  the  informa- 
tion of  the  prosecuting  attorney,  heretofore 
found  against  him,  and,  on  being  asked  it 
Daniel  R.  Jones  was  bis  true  name,  answer- 
ed that  it  was.  The  clerk  then  read  the  In- 
formation to  the  defendant,  and  furnished 
him  with  a  true  copy  thereof,  and  the  defend- 
ant was  given  the  statutory  time  In  which  to 
plead.  On  November  15,  1011,  the  defendant 
pleaded  "not  guilty,"  as  charged  in  the  In- 
formation. A  Jury  was  selected,  and  the  case 
tried,  and  upon  the  close  of  the  trial  the 
Jury  brought  in  a  verdict  finding  Daniel  R. 


Jones  guilty  of  embezzlement  as  charged  in 
the  information.  This  verdict  was  signed 
by  G.  W.  Stowell,  foreman.  In  answer  to  the 
question  as  to  the  value  of  the  property  de- 
scribed In  the  information,  and  alleged  to 
have  been  fraudulently  embezipled  by  the  de- 
fendant, the  Jury  found:  "One  thousand 
dollars.     [Signed]  O.  W.  Stowell,  Foreman." 

A  motion  was  made  for  a  new  trial.  The 
motion  was  based  upon  the  following  con- 
tentions: (1)  That  the  said  verdict  Is  con- 
trary to  the  evidence  herein,  and  that  the 
evidence  is  wholly  insufficient  to  support  or 
sustain  said  verdict  (2)  That  said  verdict 
Is  contrary  to  and  against  law,  and  contrary 
to  the  instructions  given  by  the  court  herein. 
(3)  That  the  court  has  misdirected  the  Jury 
In  matters  of  law,  and  misdirected  the  Jury 
in  refusing  to  give  the  defendant's  requested 
Instructions.  (4)  That  the  court  erred  In  the 
decision  of  questions  of  law  arising  during 
the  course  of  the  trial,  and  excepted  to  by 
said  defendant  (6)  That  the  Jury  received 
and  considered  evidence  out  of  court  (6) 
Newly  discovered  evidence  material  tot  the 
defendant  and  which  could  not  with  rea- 
sonable diligence,  have  been  discovered  and 
produced  at  the  trlaL 

The  motion  for  a  new  trial  was  denied,  and 
the  court  entered  Judgment  that  the  defend- 
ant Daniel  R.  Jones,  be  imprisoned  and  kept 
at  hard  labor  in  the  state  penitentiary  at 
Boise,  Idaho,  for  the  term  of  from  1  to  14 
years,  commencing  at  the  date  of  his  arrival 
at  the  state  penitentiary,  and  he  was  remand- 
ed to  the  sheriff  of  Bingham  county,  to  be  de- 
livered to  the  proper  officer  or  officers,  to  be 
by  said  officers  conveyed  to  the  penitentiary. 
The  api)eal  is  from  the  order  overruling  the 
defendant's  motion  for  a  new  trial,  and  from 
the  Judgment  of  conviction,  and  from  the 
whole  thereof. 

The  facts  in  this  case,  as  shown  by  the  rec- 
ord. Including  the  evidence  and  exhibits  upon 
which  the  plaintiff  was  convicted,  are  In  sub- 
stance as  follows:  That  on  December  17, 
1910,  the  appellant  sent  his  personal  check 
for  $1,000,  drawn  on  the  Blackfoot  State 
Bank,  to  Will  Varley,  at  Nampa,  Idaho ;  that 
Jones  at  that  time  was  cashier  of  the  Black- 
foot State  Bank.  The  check  was  paid  by  the 
Bank  of  Nampa,  and  by  that  bank  sent  to 
Salt  Lake,  where  it  cleared  In  the  usual  man- 
ner, and  came  into  the  hands  of  the  Utah 
National  Bank,  a  correspondent  of  the  Black- 
foot State  Bank.  The  Utah  National  Bank 
remitted  the  check  with  others  to  the  Black- 
foot State  Bank,  where  it  was  received  on 
December  27,  1910.  This  i>artlcular  check 
was  last  seen  by  appellant  on  the  afternoon 
of  December  27,  1910.  The  check  was  never 
charged  to  the  account  of  the  defendant  nor 
did  the  Blackfoot  State  Bank  ever  receive 
any  credit  for  the  amount  to  offset  the  debit 
allowed  to  the  Utah  National  Bank.  On  April 
12,  1911,  the  defendant  arbitrarily  gave  the 
Utah  National  Bank  credit  for  $1,000  on  the 
books  of  the  bank,  and  Increased  the  loans 
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and  discounts  of  the  Blackfoot  State  Bank  by 
a  similar  fictitious  amount 

The  appellant  during  the  trial  testified  as 
follows :  "I  haven't  the  check.  I  have  made 
search  for  It.  I  never  had  the  check  In  my 
possession.  I 'don't  know  what  became  of  It. 
All  of  my  checks  disappeared.  I  had  my 
checks  on  my  desk  In  the  bank.  They  disap- 
peared after  the  receiver  was  appointed.  I 
do  not  know  and  couldn't  say  whether  this 
check  was  with  the  balance  of  the  checks. 
When  that  check  came  into  the  bank,  it  was 
Just  held  there  a  few  days  nntil  the  1st  of 
January,  when  I  expected  to  get  my  dividend. 
I  presume  that  at  the  time  the  check  was  re- 
turned Vanderwood,  and  Cox,  and  the  stenog- 
rapher— ^I  have  forgotten  her  name — were 
in  the  bank.  I  had  a  conversation  with  Mr. 
Vanderwood  with  reference  to  the  check  after 
it  came  back  to  the  bank.  Be  asked  me 
about  the  check,  and  I  told  him  to  put  it  in 
the  drawer,  and  hold  it  there  until  the  1st  of 
January.  I  don't  know  what  he  did  with  it 
I  believe  he  placed  it  in  the  drawer  as  I  told 
him  to.  The  entry  of  the  check  was  placed 
on  the  reconcilement  ledger.  It  was  placed 
there  by  Mr.  Vanderwood.  It  was  carried 
on  the  reconcilement  ledger  from  the  1st  of 
January  until  March,  and  then  placed  on  the 
general  ledger.  I  never  gave  Mr.  Vander- 
wood or  any  one  else  any  other  instructions 
with  reference  to  what  to  do  with  that  check. 
The  reconcilement  book,  where  that  item  was 
being  carried,  was  the  proper  place  to  carry 
such  an  Item.  I  have  been  cashier  and  bank- 
er in  different  banks  16  or  17  years.  I  have 
been  engaged  all  that  time  in  that  class  of 
work.  I  understand  bookkeeping  in  banks. 
With  reference  to  the  custom  of  carrying 
such  items  on  the  reconcilement  book,  some- 
times I  carry  them  a  short  time,  and  some- 
times a  long'  time,  until  I  could  make  some 
disposition  of  the  Item,  whatever  it  might 
be." 

The  above  is  a  brief  statement  of  the 
course  of  the  check  Issued  by  appellant  from 
the  time  he  sent  said  check  to  Will  Varley,  at 
Nampa,  Idaho. 

The  appellant  at  the  trial  objected  to  the 
manner  of  the  introduction  of  the  records  of 
the  Blackfoot  State  Bank,  and,  before  tracing 
the  transactions  of  the  defendant,  as  shown 
by  the  record,  we  call  attention  to  the  ex- 
hibit!! severally  as  regards  their  Introduction 
as  evidence.  The  record  shows  the  Identlflca- 
tion  of  the  various  exhibits  with  the  view  to 
showing  that  the  records  presented  are  the 
records,  of  the  Blackfoot  State  Bank. 

Plaintlirs  Exhibit  A  was  identified  by  WU- 
Uam  Varley,  and  reads  as  follows : 

"Blackfoot,  Idaho,  Dec  17th,  1910.  Will 
Varley,  Esq.,  Nampa,  Idaho — Dear  Sir :  Tou 
will  find  check  No.  941  tor  11000.00  and  have 
credited  your  account  with  the  interest 
When  your  first  letter  came  I  was  sick,  and 
did  not  get  to  the  bank  for  a  day  or  so,  was 
the  reason,  and  your  money  was  loaned  out 
so  It  took  me  a  few  days  to  call  it  in,  and  in 


fact  I  have  not  got  it  in  yet,  so  If  yon  can 
hold  the  check  do  so.  Money  is  very  close 
here  this  season,  and  it  seems  almost  impos- 
sible to  collect  a  cent  from  any  one.  Hoping 
all  is  well  with  you,  I  am,  yours,  D.  R. 
Jones." 

Plaintirs  Exhibit  B  Is  the  minutes  of  the 
meeting  of  the  board  of  directors  of  the 
Blackfoot  State  Bank,  held  AprU  11,  1911. 
These  minutes  were  not  objected  to,  and  no 
objection  is  shown  in  the  record. 

Plaintiirs  Exhibit  C  was  remittance  slip 
from  the  Utah  National  Bank,  dated  Decem- 
ber 24,  1910,  including  among  others  the  |1,- 
000  check  in  question.  This  was  Identified  by 
the  witness  E.  B.  White,  a  clerk  of  the  Utah 
National  Bank,  also  by  H.  W.  Vanderwood, 
assistant  cashier  of  the  Blackfoot  State  Bank, 
and  the  evidence  shows  the  date  of  receipt  by 
the  Blackfoot  State  Bank  by  W.  H.  Vander- 
wood. It  was  objected  to  by  the  defendant, 
but  allowed. 

Exhibit  D  is  a  duplicate  of  the  above  re- 
mittance slip,  wUcb  was  retained  by  the 
Utah  National  Bank. 

Exhibit  E  shows  the  reconcilement  sheet, 
dated  February  13,  1911,  sent  by  the  Black- 
foot State  Bank  to  Utah  National  Bank, 
reconciling  accounts  at  the  close  of  business 
January  31,  1911;  identified  by  Vanderwood 
and  White.  This  evidence  was  objected  to 
on  the  part  of  the  defendant,  but  admitted. 

Exhibit  F  was  reconcilement  sheet  dated 
March  8,  1911,  sent  by  the  Blackfoot  State 
Bank  to  the  Utah  National  Bank,  showing 
the  condition  of  accounts  at  the  close  of 
business  on  February  28,  1911. 

Elxhibit  G,  reconcilement  sheet,  dated 
March  22,  1911,  sent  by  the  Blackfoot  State 
Bank  to  the  Utah  National  Bank,  showing 
the  condition  of  the  account  at  the  close  of 
business  on  March  16,  1911. 

Exhibit  H,  reconcilement  sheet,  dated 
April  10,  1911,  sent  by  the  Blackfoot  State 
Bank  to  the  Utah  National  Bank,  showing 
the  condition  of  accounts  aF  the  close  of 
business  March  31,  1911. 

Exhibit  I,  reconcilement  sheet,  dated  Janu- 
ary 9,  1911,  sent  by  the  Blackfoot  State 
Bank  to  the  Utah  National  Bank,  showing 
the  condition  of  the  account  at  the  close  of 
business  on  December  31, 1910. 

Exhibit  J,  sheet  98  of  the  reconcilement 
record  of  the  Blackfoot  State  Bank,  showing 
the  account  with  the  Utah  National  Bank  on 
December  31,  1910,  which  corresponds  with 
Exhibit  I,  and  was  identified  by  Vanderwood. 
Richards,  and  the  defendant,  and  no  objec- 
tion is  made  to  this  evidence  in  the  record. 

Exhibit  K,  page  100  of  the  reconcilement 
record  of  the  Blackfoot  State  Bank,  show- 
ing the  condition  of  the  account  with  the 
Utah  State  Bank  at  the  close  of  business  on 
January  31,  1911,  and  identified  by  Vander- 
wood, Richards,  and  defendant,  and  no  ob- 
jection was  made  in  the  record. 

Exhibit  li,  page  122  of  the  reconcilement 
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record  of  the  Blaokfoot  State  Bank,  ghow- 
1ns  the  reconcilement  account  with  the  Utah 
National  Bank  at  the  close  of  business  on 
February  28,  1911.  Tliis  corresponds  to 
plaintiff's  Exhibit  P.  Identified  by  Vander- 
wood,  Richards,  and  the  defendant 

Exhibit  XI,  page  129  of  the  reconcilement 
record  of  the  Blackfoot  State  Bank,  showing 
the  reooncilement  account  with  the  Utah  Na- 
tional Bank  at  the  close  of  business  on 
March  15,  1911.  This  corresponds  with  Ex- 
hibit 6,  and  was  identified  by  Vanderwood. 

Exhibit  N,  page  129  of  the  reconcilement 
record  of  the  Blackfoot  State  Bank,  showing 
the  reconcilement  of  account  with  the  Utah 
National  Bank  at  the  close  of  business  on 
March  31,  1911.  This  corresponds  with  Ex- 
hibit H,  and  was  identified  by  Vanderwood. 

Exhibit  O,  page  136  of  the  reconcilement 
record  of  the  Blackfoot  State  Bank,  showing 
the  reconcilement  of  account  with  the  Utah 
National  Bank  -at  the  close  of  business  on 
April  30,  1911.  IdenUfled  by  Vanderwood. 
No  objection. 

Exhibit  P,  lines  23  and  24,  under  April  12, 
1911,  In  the  general  ledger  of  the  Blackfoot 
State  Bank.    Identified  by  Vanderwood. 

Exhibit  Q,  line  33,  under  April  12,  1911,  of 
the  general  ledger  of  the  Blackfoot  State 
Bank.     Identified  by   Vanderwood. 

Exhibit  R,  page  corering  April  12,  1911, 
Id  Bills  Receivable  and  Interest  Paid  register 
of  Blackfoot  State  Bank.  Identified  by 
Vanderwood. 

Exhibit  S,  page  covering  April  12,  1911. 
In  register  of  Discounted  Bills  of  Blackfoot 
State  Bank.     Identified  by  Vanderwood. 

Exhibit  T,  page  coreting  December  27, 
1910,  of  the  Daily  Statement  Book  of  the 
Blackfoot  State  Bank.  Identified  by  Vander- 
wood. 

Exhibit  U,  page  covering  April  12,  1911, 
of  Dally  Statement  of  Blackfoot  State  Bank. 
Identified  by  Vanderwood. 

Exhibit  V,  statement  of  the  Utah  National 
Bank  with  the  Blackfoot  State  Bank  Vo'r  the. 
month  of  December,  1010.  Identified  by 
Vanderwood. 

Exhibit  W,  remittance  slip  sent  by  Black- 
foot State  Bank  to  Utah  National  Bank  on 
AprU  12,  1011.  Identified  by  W.  M.  Cox. 
Objected  to,  but  allowed. 

Appellant  objected  to  the  manner  of  the 
Introduction  of  the  records  of  the  Blackfoot 
State  Bank;  bnt  this  was  not  error.  Said 
exhibits  were  all  identified,  and  were  prop- 
erly admitted,  and  are  a  part  of  the  record 
in  this  case,  and  the  admission  of  snch  evi- 
dence is  not  an  error  npon  which  the  case 
shonld  be  reversed. 

[3,  7,  61  The  facts  in  this  case,  including 
the  exiiibits  above  mentioned  and  other  evi- 
dence introdoced,  are  about  as  follows:  De- 
cember 17,  1910,  the  defendant,  Daniel  R. 
Jones,  then  being  personally  indebted  to  Wil- 
liam Variey«  residing  at  Nampa,  Idaho,  exe- 
cuted hia  personal  check  drawn  npon  the 


Blackfoot  State  Bank  for  the  snm  of  |1,000, 
payable  to  William  Varley,  and  transmitted 
the  same  to  him  by  mall  at  Nampa.  This 
check  passed  through  the  clearing  house  at 
Salt  Lake  City,  and  was  acquired  by  the 
Utah  National  Bank,  a  correspondent  of  the 
Blackfoot  State  Bank,  about  December  24, 
1910.  The  check  was  remitted  to  the  Black- 
foot State  Bank  by  the  Utah  National  Bank, 
and  received  at  the  former  about  December 
27,  1910,  with  other  remittances,  and  the 
defendant  deducted  $1,000  from  the  amount 
of  the  remittance,  and  Instructed  the  cashier 
to  give  the  Utah  National  Bank  credit  for 
the  balance.  The  assistant  cashier,  pursu- 
ant to  snch  instructions,  then  carried  this 
item  in  red  ink  upon  the  reconcilement  ledger 
of  the  bank  under  the  heading,  "Tou  debit 
(not  on  our  books)  12/23,  check  D.  R.  Jones, 
$1,000."  AprU  12,  1911,  the  defendant  cred- 
ited the  Utah  National  Bank  with  $1,000, 
and  increased  the  loan  and  discount  account 
In  the  sum  of  $1,000,  and  thereafter  the  Item 
was  not  further  carried  on  the  reconcilement 
ledger. 

With  reference  to  the  check  In  question, 
William  Varley  cashed  the  same  in  Nampa, 
and  It  was  received  at  the  Blackfoot  State 
Bank  December  27,  1910.  Ttte  witness  H.  W. 
Vanderwood,  assistant  cashier,  testified  that 
he  saw  the  check  on  the  desk  of  Jones  in  the 
bank  on  that  date,  and  that  he  had  never 
seen  it  after  that  time.  The  defendant  testi- 
fied: "I  never  had  the  check  in  my  posses- 
sion. It  was  placed  in  the  drawer  the  last 
I  remember,  in  the  center  of  the  cash 
drawer." 

It  is  clear  in  this  case  that  all  the  testi- 
mony practically  shows  that  the  transac- 
tion was  carried  upon  the  books  of  the  bank 
in  an  oi)en  manner,  and  that  no  entries  were 
ever  made  In  the  books  whereby  any  conceal- 
ment was  attempted,  and  that  the  defend- 
ant oi>en]y  and  at  all  times  admitted  his  lia- 
bility to  the  Blackfoot  State  Bank  for  $1,000; 
that  at  all  times,  whenever  the  matter  was 
talked  of  or  came  before  the  ofiScers  of  the 
bank  or  the  receiver  thereof,  the  defendant 
always  admitted  his  liability  to  the  bank 
on  this  account  in  the  sum  of  $1,000. 

At  the  time  of  the  ai»pointment  of  tile 
receiver  of  the  Blackfoot  State  Bank  the  de- 
fendant was  indebted  to  the  bank  in  the  sum 
of  approximately  $4,500,  which  was  inclusive 
of  this  $1,000  check,  and  the  Interest  there- 
on, and,  npon  the  appointment  of  Mr.  Cost 
as  receiver,  the  defendant  volunteered  to  give 
to  him  his  note  for  the  entire  indebtedness 
and  interest,  some  of  the  indebieuness  then 
being  represented  by  notes  and  a  small  over- 
draft, and  a  note  was  given  to  and  accepted 
by  Mr.  Cost  for  the  entire  indebtedness  and 
interest,  executed  by  the  defendant,  and 
thereafter,  wltliin  a  short  period,  the  defend- 
ant paid  ^,000  on  tliis  note.  The  $2,000  was 
paid  on  the  note  long  prior  to  the  filing  of 
the    preliminary   complaint   in    this    action 
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against  the  defeodant  before,  a  magistrate. 
The  appellajtt,  in  his  brief  and  oral  argu- 
ment, contends  that  the  verdict  of  the  Jury 
aud  the  Judgment  are  not  supported  by  the 
evidence.  In  that: 

(a)  The.re  is  no  legal  or  competent  evidence 
showing  or  tending  to  show  that  on  April"  12, 
1911,  or  at  any  time,  or  at  all,  there  came 
or  was  under  the  control  or  in  the  possession 
of  said  defendant  the  check  which  is  the 
subject-matter  of  this  charge,  and  there  is 
no  legal  or  competent  evidence  proving  or 
tending  to  prove  that  after  the  execution  of 
said  check,  and  the  mailing  of  the  same 
to  William  Varley,  at  Nampa,  Idaho,  the 
check  the>reafter  came  into  the  control  or  in- 
to the  possession  of  this  defendant,  in  any 
manner  whatsoever. 

(b)  There  is  no  legal  or  competent  evidence 
proving  or  tending  to  prove  that  the  check 
referred  to  was  not,  at  all  times  after  it  was 
cleared  through  the  I7tah  National  Bank, 
and  remitted  to  the  Blackfoot  State  Bank,  in 
the  control  and  possession  of  the  Blackfoot 
State  Bank,  at  all  times,  otherwise  than 
through  the  control  and  possession  of  the  de- 
fendant as  the '  cashier  and  agent  of  said 
bank. 

(c)  There  is  no  legal  or  competent  evidence 
proving  or  tending  to  prove  that  said  check 
was  then  and  there,  to  wit,  on  April  12,  1911, 
of  the  value  of  $1,000,  or  of  any  value  at 
all,  or  that,  after  it  was  transmitted  to  the 
Blackfoot  State  Bank,  and  was  charged  to 
the  defendant's  account,  it  was  of  any  value 
whatever ;  it  having  been  so  transmitted  De- 
cember 27,  1910. 

(d)  There  is  no  legal  or  competent  evi- 
dence proving' or  tending  to  prove  that  on 
April  12,  1911,  or  at  all,  tbe  said  dieck 
came  into  the  possession  or  control  of  the 
defendant  by  virtue  of  his  trust  as  the  agent 
of  the  Blackfoot  State  Bank,  or  otherwise, 
or  at  all,  or  that  said  check  was  ever  in  his 
possession,  or  under  his  control,  after  its 
execution  and  transmission  to  William  Var- 
ley. 

(e)  There  is  no  legal  or  competent  evidence 
proving  or  tending  to  prove  that  on  April  12, 
1911,  or  at  all,  the  defendant  feloniously  or 
fraudulently,  or  in  any  manner,  embezzled, 
or  converted,  or  appropriated  the  said  check 
to  any  use  or  purpose  whatsoever,  or  any 
use  or  purpose  not  in  the  lawful  execution 
of  his  trust  as  such  agent  and  banker;  all 
of  the  evidence  establishing  the  fact  that, 
upon  the  remittance  of  said  check  by  the 
Utah  National  Bank  to  the  Blackfoot  State 
Bank,  the  same  came  into  the  possession  of 
agents  of  the  bank  other  than  the  defendant 
and  was,  according  to  custom,  properly  charg- 
ed upon  the  books  of  the  bank,  and,  accord- 
ing to  custom,  disposed  of  by  such  record  by 
others  than  the  defendant  herein,  and  that 
the  same  did  not  come  into  the  possession  of 
the  defendant,  and  that  defendant .  made  no 
disposition  of  said  Item  otherwise  than  by 


indicating  on  the  remittance  sheet  the  record 
which  should  be  made  of  said  transaction. 

The  appellant  also  assigns  as  error  the 
overruling  of  the  motion  for  a  new  triaL 
Then  follow  many  objections  to  admission  of 
the  several  exhibits  and  the  evidence  of  sev- 
eral witnesses.  These  objections  have  been 
examined,  and  we  find  no  error  in  the  in- 
troduction of  the  exhibits,  and  that  the  evi- 
dence objected  to  was  proper,  and  there  was 
no  error  in  the  court's  ruling  upon  the  ques- 
tions and  the  allowance  of  the  evidence. 

Vanderwood,  the  assistant  i»sbler  of  the 
bank,  states  that  he  first  saw  the  check  on 
Mr.  Jones'  desk  in  the  bank,  and  asked 
him  about  it,  and  he  stated  that  he  should 
give  the  Utah  National  Bank  credit  for  the 
balance.  The  record  shows  that  Vanderwood 
understood  from  the  conversation  with  the 
defendant  that  he  should  charge  the  item 
in  the  reconcilement  ledger  to  the  defendant, 
under  the  heading,  "Ton  debit  (not  on  our 
books)  12/23,  check  D.  R.  Jones,  $1,000,"  in 
red  ink.  It  appears  that  this  is  the  manner 
in  which  matters  called  in  bank  parlance 
"cash  items"  are  disposed  of,  and  that  a 
check  is  evidence  of  indebtedness,  and,  when 
it  Is  received  at  the  bank  upon  which  it  is 
drawn,  it  is  charged  to  the  maker,  and  then 
delivered  to  him.  A  check,  as  considered  by 
a  bank,  serves  the  following  purposes:  It 
must  asfdgn  a  part  or  all  of  an  account  of 
the  maker  in  the  bank,  or  it  must  create  an 
indebtedness  of  the  maker  to  the  bank,  If 
be  has  no  deposit  but  a  right  of  credit  there. 
After  serving  one  of  these  purposes.  It  be- 
comes the  property  of  the  maker. 

V.  W.  Piatt,  state  bank  commissioner,  tes- 
tified: "If  I  had  come  Into  the  possession  of 
these  books,  the  general  ledger  and  the  recon- 
cilement ledger,  and  gone  over  this  item  of 
$1,000,  without  any  one  telling  me  about  the 
matter,  it  would  Indicate  to  me  that  it  vras 
a  check  of  D.  R.  Jones  for  $1,000.  It  would 
show  that  there  was  an  item  of  $1,(X)0,  a 
pheck  of  D.  R.  Jones,  which  was  a  debit" 

[I]  The  correct  rule  of  law  governing  such 
facts  is  that  unless  the  owner  Is  deprived  of 
the  thing  (the  money  or  property)  Involved  in 
the  transaction,  there  can,  of  course,  be  no 
embezzlement  The  owner  must  be  deprived 
of  the  use  of  the  property  claimed  to  be  em- 
bezzled by  an  adverse  use  or  holding.  Higbee 
V.  State,  74  Neb.  33i,  104  N.  W.  748;  Gkap- 
lin  V.  Lee,  18  Neb.  440,  25  N.  W.  609. 

The  check  in  Question  was  but  the  evidence 
of  indebtedness  of  the  maker,  the  defendant 
to  the  bank,  and,  upon  its  receipt  by  the  bank, 
custom  required  that  it  be  charged  to  the 
defendant,  and  thereupon  the  check  became 
his  property.  This  method  was  adopted  by 
the  assistant  cashier,  and  became  the  evi- 
dence of  the  indebtedness  of  Jones  to  the 
bank  in  the  sum  of  $1,000,  on  ctecount  of  this 
transaction,  no  matter  how  that  indebtedness 
be  evidenced.  Higbee  v.  State,  supra ;  Chap- 
lin V.  Lee,  supra ;  McAleec.  T.  States  46  Neb. 
116,  64  N.  W.  368. 
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In  the  case  of  Hamilton  t.  State,  46  Neb. 
284,  64  N.  W.  965, '  the  Supreme  Court 
of  Nebraska  announces  the  rule:  "That  tbe 
relation  of  debtor  and  creditor  exists  between 
a  principal  and  his  agent,  and  that,  on  a 
balancing  of  the  account,  tbe  agent  would  be 
found  indebted  to  his  principal,  are  not  alone 
sufficient  to  sustain  a  verdict  finding  the 
agent  guilty  of  embezzling  or  converting  to 
his  own  use  the  property  of  his  principal. 
To  sustain  the  conviction  of  an  agent  for 
embezzling  or  converting  to  his  own  use'  tbe 
property  of  his  principal,  the  facts  must 
warrant  the  conclusion  that  such  conversion 
was  made  by  the  agent  with  a  felonions  in- 
tent" 

In  the  case  of  People  v.  Hemple,  4  GaL 
App.  120,  87  Pac.  227,  it  is  held:  "There  are 
four  essential  elements  of  the  offense  of  em- 
bezzlement by  an  agent  which  must  concur, 
and  each  of  which  must  be  proved  beyond  a 
reasonable  doubt,  viz.:  (1)  That  defendant 
was  such  agent ;  (2)  that  the  embezzled  prop- 
erty was  received  by  him  as  that  of  his 
employer;  (3)  that  he  received  it  in  the 
course  of  bis  employm^it;  and  (4)  that  he 
appropriated  it  to  his  own  use  with  intent 
to  steal  it" 

In  10  Am.  &  Eng.  Bnc.  of  Law  (2d  Ed.), 
in  discussing  the  elements  of  the  offense  of 
embezzlement  at  page  883,  it  is  stated  in 
the  text  that,  "to  matce  out  a  case  of  embez- 
zlement under  the  statutes,  it  is  necessary 
to  show,  *  •  *  sixth,  that  his  dealing 
with  the  property  constituted  a  conversion  or 
appropriation  of  the  same;  seventh,  that 
there  was  a  fraudulent  Intent  to  deprive  the 
owner  of  his  property."  This  rule  is  shown 
to  be  extensively  supported  by  the  authori- 
tlea. 

We  think  that  the  foregoing  authorities  ap- 
ply to  the  case  at  bar,  and  that  the  evidence 
shows  very  conclusively  the  purpose  of  the 
defendant  in  the  transaction,  and  that  the 
bank  recognized  the  check  and  the  notes 
given  in  this  case,  and  the  credits  that  were 
considered  In  due  course  when  the  check  was 
submitted  through  the  different  banks,  and 
when  it  reached  the  Blackfoot  State  Bank, 
and  this  is  shown  by  the  record  in  this  case 
without  doubt 

[4,  6]  It  is  contended  by  tbe  appellant  in 
this  case  that  the  court  erred  in  refusing  to 
permit  the  defendant  to  answer  the  question 
propounded  to  him,  which  Is  embraced  in 
specification  of  error  No.  26,  which  is  as  fol- 
lows: "I  will  ask  you  to  state  whether  or 
not,  from  the  time  of  this  transaction  when 
you  gave  the  check  to  the  present  time,  or  at 
any  time,  you  ever  did  intend  to  cover  up 
anything  with  reference  to  that  check,  or  de- 
fraud the  bank  out  of  any  money?"  This 
was  objected  to,  on  the  ground  that  the  same 
was  a  self-serving  declaration. 

We  think  there  is  no  doubt  that  the  au- 
thorities universally  agree  that,  wherever 
the  motive,  intention,  or  belief  9f  a  person  la 
188P.-TI 


relevant  to  the  issue,  it  is  competent  for  sudi 
person  to  testify  directly  ui)on  that  point ;  or, 
stated  differently,  when  the  motive  of  a  wit- 
ness in  the  performance  of  a  particular  act, 
or  in  making  a  particular  declaration,  be- 
comes a  material  issue,  he  may  himself  be 
sworn  in  regard  to  it,  notwithstanding  the 
diminished  credit  to  which  bis  testimony 
may  be  entitled  as  coming  from  the  mouth  of 
an  Interested  witness.  Jones  on  Evidence,  I 
170.  The  rule  thus  stated  is  applicable  to  the 
right  to  testify  in  civil,  quasi  criminal,  and 
criminal  cases.  Watson  v.  CSieslre,  IS  Iowa, 
202,  87  Am.  Deo.  382;  Berkey  v.  Judd,  22 
Minn.  287;  Anderson  v.  Wehs,  62  Wis.  401, 
22  N.  W.  584;  Germanla  Fire  Ins.  Co.  v. 
Stone,  21  Fla.  555;  Snow  v.  Paine,  114  Mass.  - 
520;  Thurston  v.  GorneU,  88  N.  T.  281; 
Over  V.  Schlffling,  102  Ind.  191,  26  N.  B.  91; 
Kerrains  v.  People,  60  N.  T.  221, 19  Am.  Rep. 
158;  Roddy  v.  Finnegan,  43  Md.  490;  Super- 
intendent, etc.,  V.  Superintendent,  etc.,  44  N. 
T.  22;  Norrls  v.  Morrill,  40  N.  H.  395;  Wheel- 
den  V.  Wilson,  44  Me.  11. 

In  Delano  v.  Goodwin,  48  N.  H.  203,  97 
Am.  Dec.  601,  it  is  said:  "Before  the  statute 
maldng  parties  competent  witnesses,  the  or- 
dinary way  to  prove  their  Intent  or  under- 
standing was  by  circumstantial  evidence. 
But,  now  that  Oie  party  himself  is  admitted 
to  testify,  there  is  no  reason  for  confining  his 
testimony  to  a  variety  of  circumstances  tend- 
ing to  show  his  purpose  or  understanding, 
when  he  knows  and  can  testify  directly 
what  that  purpose  or  understanding  was. 
Accordingly  it  has  been  held  that,  where  the 
Intention  or  good  faith  of  a  party  to  a  suit 
becomes  material,  it  may  be  shown  directly, 
as  well  as  from  circumstances,  and  the  part7 
himself,  if  a  competent  witness,  may  testify 
directly  to  his  intention  or  imderstanding,  un- 
less prevented  by  some  other  principle  of  law 
applicable  to  the  particular  case."  Flsk  v. 
Ohester,  8  Gray  (Mass.)  506;  Thacher  v. 
Phlnney,  7  Allen  (Mass.)  146;  Lombard  v. 
Oliver,  7  Allen  (Mass.)  155 ;  People  v.  Tyler, 
36  Oal.  525;  State  v.  Harrington,  12  Nev. 
126;  State  v.  Maynard,  19  Nev.  284,  9  Pac. 
514 ;  People  v.  Hughes,  11  Utah,  100,  39  Pac. 
492;  Gardom  v.  Woodward,  44  Kan.  758,  25 
Pac.  199,  21  Am.  St  Rep.  310;  Watklns  v. 
Wallace,  19  Mich.  57;  White  v.  State,  53  Ind. 
595;  People  v.  Baker,  96  N.  Y.  340;  Over  v, 
Schlflling,  102  Ind.  191,  26  N.  E.  91. 

Under  these  authorities  it  is  clear  in  this 
case  that  it  was  error  in  the  trial  court  to 
prevent  the  defendant  from  explaining  any 
and  all  acts  by  him  done  with  reference  to 
the  check  in  question,  and  the  refusal  of  tbe 
court  to  allow  him  to  further  testify  was 
prejudicial  error  against  the  rlghte  of  the 
defendant  for  which  this  case  should  be 
reversed. 

It  is  urged  in  this  case  that  the  court  erred 
In  permitting,  the  witness  Richards  to  give 
his  testimony  in  narrative  form,  wherein  he 
was  asked:    "^  will  ask  yon  to  take  these 
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ezbibit8  and  trace  the  Item  of  $1,000,  D.  B. 
Jones  check  drawn  on  the  Blackfoot  State 
Bank,  payable  to  William  Varley,  from  De- 
cember, from  ita  appearance  at  the  Black- 
foot  State  Bank,  December,  1910,  up  to  and 
including  anything  that  may  have  been  done 
with  reference  to  it,  as  shown  by  the  exhib- 
its, on  April  12,  1811."  This  question  was 
objected  to  as  incompetent,  irrelevant,  and 
immaterial,  and  for  the  further  reason  that 
the  question  is  too  general,  and  does  not  af- 
ford opportunity  to  Interpose  objections,  or 
for  proper  cross-examination.  In  his  testi- 
mony the  witness  referred  time  and  time 
again  to  papers  and  records  which  were  not 
introduced  in  evidence. 

The  next  contention  of  appellant  is  that 
the  Jury,  upon  retiring  to  the  Jury  room,  took 
with  them  certain  books,  and  papers,  and 
records  which  appear  from  the  exhihits  at- 
tached to  the  bUl  of  exceptions  never  to  have 
been  introduced  in  evidence,  and  It  appears 
from  the  testimony  that  in  particular  the 
general  ledger  of  the  bank  was  among  the 
records  taken  by  the  Jury,  and  not  introduced 
in  evldenca 

This  objection  goies  to  Exhibits  P,  Q,  R,  S, 
and  T,  which  are  plaintiff's  exhibits,  and  it 
la  clearly  shown  that  the  general  ledger  was 
admitted  in  evidence,  which  is  true  of  the 
other  exhibits  objected  to. 

The  case  cited  by  the  respondent.  State  v. 
Sage,  22  Idaho,  488,  126  Pac.  403,  is  not  in 
point  in  the  present  case,  for  the  reason  that 
in  the  Sage  Case  the  check  which  was  drawn 
on  the  bank  was  in  some  way  diverted  from 
the  regular  course,  and  was  not  received  by 
the  bank,  and  not  charged  to  the  proper  ac- 
count, and  circumstantial  evidence  pointed  to 
the  defendant  as  the  person  responsible  for 
such  diversion.  While  in  the  present  case 
the  check  was  in  due  course  received  by  the 
bank,  and  entry  thereof  as  a  charge  against 
the  defendant  was  made  on  the  books  of  the 
bank. 

[t]  We  think  that  the  record  in  this  case 
shows  clearly  that  the  check  was  in  due 
course  received  by  the  Blackfoot  State  Bank, 
and  entry  thereof  as  a  charge  against  the  de- 
fendant was  made  on  the  books  of  the  bank. 
It  is  shown  that  the  bank  accepted  the  course 
of  defendant  in  his  actions  from  the  time  of 
the  issuing  of  the  check  until  the  case  came 
on  for  trial. 

Section  7065,  Rev.  Codes,  defines  embezzle- 
ment: "Embezzlement  is  the  fraudulent  ap- 
propriation of  property  by  a  person  to  whom 
it  has  been  intrusted."  The  record  in  this 
case  falls  to  show  that  the  defendant  was 
guilty  of  embezzlement. 


[2]  Elliott  on  Evidence,  §  2972,  toL  4,  dis- 
cusses very  extensively  the  weight  of  evi- 
dence, and,  among  other  things,  states  the 
following,  which  applies  to  the  present  case, 
that  is:  "The  evidence  should  establish  an 
intent  to  defraud  beyond  a  reasonable  doubt 
And  the  evidence  must  not  only  sufficiently 
establish  the  intent  to  defraud  the  owner,  but 
also  conversion  to  one's  own  use,  or  to  the 
use  of  some  other  person.  That  Is,  the  inten- 
tion to  convert  must  alao  be  established.  The 
gist  of  embezzlement  being  the  conversion  or 
the  breach  of  trust,  the  evidence  must  be  suffi- 
cient to  establish  it.  •  •  •  In  order  to 
warrant  a  conviction,  however,  a  conversion 
must  usually  be  established  which  the  agent 
under  his  employment,  had  no  right  to  make. 
It  must  be  shown  that  the  accused  was  in 
the  employ  of  or  held  a  relation  of  trust  or 
confidence  towards  the  person  whose  prop- 
erty he  is  alleged  to  have  wrongfully  taken 
for  his  own  use;  and  any  evidence  which 
tends  to  prove  the  facts  may  in  general  be 
received  as  relevant  evidence." 

The  same  author  further  says:  "That  an 
officer  of  such  bank  is  not  guilty  of  embeszle- 
ment,  abstraction,  or  willful  misapplication 
of  its  funds  under  such  statute  in  obtaining 
money  from  the  bank  for  his  own  use  by 
means  of  overdrafts  or  loans  by  bona  fide 
arrangement  with  its  authorized  officers  or 
committee ;  but  he  is  only  protected  by  such 
arrangement  where  it  was  made  by  those 
representing  the  bank  in  good  faith,  and  in 
the  supposed  Interest  of  the  bank." 

[I]  The  appeal  in  this  case  is  from  the  de- 
nial of  the  motion  for  a  new  trial,  and  the 
trial  court,  under  this  opinion,  clearly  com- 
mitted an  error  in  denying  the  motion  for  a 
new  trial,  and  a  new  trial  of  said  cause 
should  be  granted. 

The  Judgment  is  reversed. 

SUl<LiyAN,  J.,  concurs. 

AILSHIE,  C.  J.  (dissenting).  It  seems  to 
me  that  the  facts  of  this  case  bring  it  clearly 
within  the  principles  of  law  followed  and 
adopted  by  this  court  in  State  v.  Sage,  22 
Idaho,  489,  126  Pac.  403,  and  I  have  no  doubt 
but  that  the  trial  court  and  Jury  were  gov- 
erned by  the  rule  applied  in  that  case.  This 
court  unanimously  affirmed  the  Judgment  of 
conviction  in  the  Sage  Case,  and  held  It  to 
be  a  case  of  embezzlement,  and  I  fail  to  see 
any  difference  either  in  principle  or  the  effect 
of  the  acts  committed  in  this  case. 

I  dissent  from  the  views  expressed  by  the 
majority,  and  believe  it  our  duty  to  affirm 
the  Judgment. 
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McDonnell  t.  JONBS,  Sheriff,  et  aL 
(Supreme  Court  of  Idaho.    Feb.  10,  1914.) 

HUSBAJtD   AND    WiTK    (f    133*)— WiFlc'S   SEPA- 
BAIE  PBOPBBTY— SUFTICIENCT  OV  EVIDKNCE. 

Under  the  facta  of  this  case,  held,  that 
the  evidence  i»  not  sufficient  to  sustain  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  it  487-494 ;   Dec.  Dig.  i  133.*] 

Appeal  from  District  Court,  Bingham 
County;   J.  M.  Stevens,  Judge. 

Action  by  Kathiyn  McDonnell  against  W. 
R.  Jones,  as,  SherifT,  and  others  to  restrain 
sale  of  property  seized  under  execution,  and 
for  damages.  From  Judgment  for  plaintiff, 
defendants  appeaL    Reversed  and  remanded. 

A.  S.  Dickinson  and  R.  J.  Dygert,  both  of 
Blackfoot,  for  appellants.  W.  A.  Beaicley, 
of  BladLfoot,  for  respondent 

SULLIVAN,  J.  This  action  was  brought 
to  restrain  the  sherlfT  ot  Bingham  connty 
from  selling  two  horses,  and  for  damages  .al- 
leged to  have  been  sustained  by  reason  of  the 
sherUTs  having  taken  said  horses.  The  sher- 
iff held  said  horses  nnder  execution  4ssued 
to  enforce  a  certain  Judgment  against  the 
iwoperty  of  A.  J.  McDonnell,  the  husband  of 
plaintiff.  The  cause  was  tried  without  a 
Jury,  and  Judgment  rend»«d  In  favor  of  the 
plaintiff,  adjudging  the  plaintiff  to  be  the 
owner  of  said  horses,  and  for  damages  in  the 
sum  of  1110,  and  for  costs  of  suit  The  ap- 
peal is  from  the  Judgment 

It  appears  from  the  evidence  that  Mira.  C9I- 
bnm  and  her  sons,  Jerry  and  Abe,  obtained 
a  Judgment  against  A.  J.  McDonnell,  the 
husband  of  plaintiff,  for  work  and  labor  done 
and  performed  for  him,  and  that  an  execu- 
tion was  issued  to  enforce  such  Judgment, 
and  was  levied  by  the  sheriff  on  the  horses 
in  dispute,  which  were  in  the  possession  of 
said  husband.  The  question  la  directly  pre- 
sented as  to  whether  said  horses  were  the 
separate  property  of  the  wife,  the  plaintiff 
here,  or  the  property  of  her  husband,  A.  J. 
McDonnell. 

It  appears  from  the  record  that  the  Mc- 
Donnells had  been  married  about  four  years 
at  the  time  of  the  trial  of  this  action;  that 


the  plaintiff  was  engaged  in  conducting  « 
rooming  house  in  North  Taklnia,  Wash.,  at 
the  time  of  the  marriage,  and  had  personal 
property  connected  with  said  business  of  the 
value  of  about  $2,000 ;  that  she  loaned  to  her 
husband  sums  at  various  times  aggregating 
about  11,870,  and  that  such  loans  were  re- 
paid by  the  husband  on  or  about  April,  1912, 
at  Butte,  Mont,  and  that  she  received  two 
$1,000  bills  from  him  in  payment  of  said 
debts.  This  $2,000  had  been  received  by  the 
husband  from  a  railroad  company  on  account 
of  certain  personal  injuries  he  had  sustained. 

It  appears  that  the  plaintiff  and  her  hus- 
band removed  from  Butte,  Mont,  to  Aber- 
deen, Idaho,  or  near  there,  and  the  husband, 
A.  J.  McDonnell,  put  his  money  into  a  ranch, 
and,  in  regard  to  said  matter,  testified  on 
behalf  of  plaintiff  as  follows:  "I  put  what 
money  I  had  in  the  farm,  and  that  evening 
she  and  I  agreed  that  what  money  she  had 
she  would  put  into  stock  If  I  would  pay  her 
back  some  time.  She  didn't  say  what  ttme." 
This  evidence  clearly  indicates  that  the  hus- 
band borrowed  the  money  paid  for  said 
horses  from  the  wife  and  was  to  repay  her. 
The  agreement  then,  between  the  husband 
aiid  wif^  was  that  stock  should  be  bought 
with  her  money,  and  that  he  would  pay  her 
back  some  time,  the  time  not  being  fixed. 
Shortly  thereafter  said  horses  were  purchas- 
ed, and  It  appears  that  plaintiff  handed  her 
husband  a  $1,000  bill  with  which  to  pay  for 
such  horses  and  other  property  that  he  had 
purchased  at  an  auction  sale.  The  record 
also  shows  that  he  had  absolute  control  ot 
said  horses  and  used  them  in  the  various 
kinds  of  work  that  be  was  doing,  farming 
and  teaming.  The  said  Colbums  had  per- 
formed certain  labor  for  the  husband  In 
threshing  and  other  work,  and  he  was  seek- 
ing to  evade  the  payment  of  his  Just  debt  to 
them. 

Taking  the  evidence  all  together,  it  is  not 
sufficient  to  snstaln  the  Judgment  The  Judg- 
ment must  therefore  be  reversed,  and  the 
cause  remanded  to  the  trial  court  for  further 
proceedings.     Costs  in   favor  of  appellant 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 


*For  other  cum  im  same  topio  and  notion  NUMBBR  In  Dec  Dig.  *  Am.  Dig.  K«7-No.  SeriM  ft  Rsp'r  Indexn 
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STATE  ▼.  TREQO. 

tSnpreme  Court  of  Idaho.     Feb.  28,  1814.) 
1-  Rape  (§  62»)— Sufficiemoy   of  Evioenck. 
Beld,  that  the  evidence  is  not  sufficient  to 
Bvpport  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  %i  71-74,  76;    Dec  Dig.  |  52.*] 

2.  Rape  (|  54*)— Pboof  ReiQXTIbed— Gobbobo- 

bahon  of  Pbobecutbix. 

Under  the  laws  of  this  state,  conviction  for 
rape. may  be  bad  upon  the  uncorroborated  evi- 
dence of  tiie  prosecutrix;  but  when  the  evi- 
dence of  such  prosecutrix  is  of  a  contradictory, 
nature,  or  her  reputation  for  truthfulness  and 
veracity  is  impeached,  her  testimony-  must  be 
corroborated  or  the  Jodgmbnt  will  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  M  83,  84 ;   Dec.  Dig.  f  W.»] 

8.  Rape  (J  54*)— Pboof  Requibbd— Cobbobo- 

BATIOIT  of  PBOSECUTBIX. 

Where  the  testimony  of  a  prosecutrix  is 
contradictory  or  her  reputation  for  truthful- 
ness and  veracity  Is  impeached,  and  the  defend- 
ant testifies  and  denies  specifically  the  testi- 
mony of  the  prosecutrix  and  bis  testimony  is 
corroborated,  the  testimony  of  the  prosecutrix, 
standing  alone,  is  not  sufficient  to  warrant  a 
conviction. 

[Ed.  Note.— For  other  eases,  see  Rape,  Cent 
Dig.  H  83,  84;   Dec:  Dig.  g  64.*] 
4.  Witnesses   (I8   342,.  898*)— Iupeachment. 

Under  the  provisions  of  section  6082,  Rev. 
Codes,  a  witness  may  be  Impeached  by  a  part^ 
against  whom  he  is  called  by  contradictory  evi- 
dence, or  by  evidence  that  his  general  reputa- 
tion for  trathfolness,  honesty,  and  integrity  is 
bad. 

[Eld.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  K  1123,  1267,  1274,  1276;  Dec. 
Dig.  fi  342,  398.*] 

6.   WlTNBSSES    (5    404*)— CoNTBADlCnON. 

Held,  that  the  court  erred  in  the  rejection 
of  certain  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §g  1271,  1272 ;   Dec.  Dig.  {  404.*] 

6.  Witnesses   (f  406*)— Contbadiction— Ad- 
mission OF  Evidence. 

Held,  that  the  court  erred  in  the  admission 
of  certain  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1276-1279 ;   Dec.  Dig.  {  406.*] 

7.  CBniiNAL  Law  (J  829*)— Rsfusai,  of  Ih- 
stbuctions  Covebed. 

Held,  that  it  is  not  error  for  the  court  to 
refuse  to  give  an  instruction  requested  by  the 
defendant,  where  the  principles  of  law  therein 
laid  down  are  substantially  covered  by  other 
instructions  given. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011;    Dec  Dig.  {  829.*] 

Ailshie,  O.  J.,  dissenting. 

Appeal  from  District  Court,  Bingham 
County  ;  J.  M.  Stevens,  Judge. 

Byrd  Trego  was  convicted  of  rape,  and  ap- 
peals.   Reversed. 

Hansbrough  &  Gagon  and  William  A.  Lee, 
all  of  Blackfoot,  for  appellant  J.  H.  Peter- 
son, Atty.  Gen.,  J.  J.  Guheen  and  T.  C.  Cof- 
fin, Asst  Attys.  Gen.,  and  J.  E.  Good,  of 
Blackfoot,  for  the  State. 

SULLIVAN,  J.  The  defendant,  who  Is  ap- 
pellant here,  was  Informed  against  upon  a 
charge  of  statutory  rape  and  convicted  and 


sentenced  to  a  term  In  the  state  peiitentiatT 
from  5  to  25  years.  A  motion  for  a  new 
trial  was  overruled,  and  this  appeal  Is  from 
the  Judgment  and  from  the  order  denying  a 
new  trial.  The  specifications  of  error  go  to 
the  insufficiency  of  the  evidence  to  support 
the  verdict,  the  admission  and  rejection  of 
certain  evidence,  and  the  refusal'  to  give  a 
certain  Instruction. 

[1]  Tbe  following  facts  appear  from  the 
record:  The  prosecutrix  at  the  time  said 
crime  is  alleged  to  have  tieen  committed  was 
in  her  sixteenth  year  of  age  and  would  have 
been  16  on  the  following  16tb  of  April,  and 
was  in  her  seventeenth  year  at  the  time  of  the 
trial  In  June,  1913.  In  1910  the  prosecutrix 
was  living  wilA  her  mother  and  sister  in 
'Boise;  her  father  being  dead.  They  were 
occupying  a  small  house  with  another  family, 
consisting  of  the  husband  and  wife  and  three 
children.  It  came  to  the  knowledge  of  the 
probation  officers  that  the  place  where  the 
prosecutrix  was  living  was  not  a  proper  place 
in  which  to  bring  up  clilldren,  and  the  pros- 
ecutrix was  taken  before  tbe  probate  Judge 
of  Ada  county,  and  upon  the  showing  made 
there  was  remanded  by  Probate  Judge  Brown 
to  the  custody  and  care  of  the  Children's 
Home  Finding  Society  In  Boise.  This  oc- 
curred In  1910,  about  three  months  before 
the  prosecutrix  became  13  years  of  age. 

The  defendant  and  his  wife,  who  lived  in 
Blackfoot,  Idaho,  having  no  children,  wei« 
desirous  of  having  a  young  person  in  thdr 
home  for  whom  they  could  care  and  educate, 
apd  they  concluded  to  apply  to  the  Children's 
Home  rinding  and  Aid  Society  of  Idaho 
(which  will  hereafter  be  referred  to  as  the 
Children's  Home)  to  see  If  they  could  find  a 
xoung  girl  to  take  Into  their  home  for  the 
purposes  above  mentioned.  Some  correspond- 
ence or  communications  were  had  t>etween 
them  and  the  persons  tn  charge  of  the  Home, 
which  ultimately  resulted  In  the  defendant's 
going  to  the  Home,  and,  after  looking  the 
children  over,  concluded  that  the  prosecutrix 
would  be  a  prox>er  person  for  him  to  take 
to  his  home  and  care  for  and  educate.  He 
returned  to  his  home  tn  Blackfoot  and  dis- 
cussed the  matter  with  his  wife,  with  the 
result  that  they  concluded  to  take  her  Into 
their  family  and  rear  and  educate  her.  At 
that  time  the  prosecutrix  was  in  poor  health, 
having  a  spinal  disease  which  atTected  her 
head,  and  at  times  had  very  severe  head- 
aches. At  the  time  the  defendant  was  at 
the  Children's  Home,  above  referred  to,  the 
disease  with  which  the  girl  was  afflicted  was 
discussed  by  the  superintendent  of  the  Home 
and  the  defendant  and  the  conclusion  reach- 
ed by  them  was  that  with  proper  care  she 
would  recover  from  said  disease  and  become 
strong  and  healthy.  After  the  defendant  had 
gone  over  the  matter  with  his  wife  In  regard 
to  taking  the  girl  into  their  home,  they  so 
notified   those   In   charge   of  the  Children's 
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Home,  and  aboat  the  last  week  in  April,  1910, 
an  attendant  from  said  Home  took  the  girl 
to  Pocatello,  or  Blackfoot,  and  delirered  her 
to  the  Tregos  and  she  entered  tbelr  homei 

The  record  showa  that,  owing  to  the  phys- 
leal  condition  of  the  girl  and  the  spells  of 
sickness  that  she  was  having,  the  Tregos 
prepared  a  cot  or  bed  In  the  room  in  which 
they  slept  for  the  girl,  and  that  daring  the 
first  year  she  was  with  them  she  frequently 
had  severe  attacks  of  the  headache,  which 
occasioned  the  Tregos  some  worry  and  con- 
siderable care.  The  girl  continued  to  sleep 
In  the  bedroom  occupied  by  the  defendant 
and  bis  wife  for  about  one  year,  or  until 
April,  1911,  about  the  time  she  became  14 
years  of  age,  when  a  separate  room  was  pre- 
pared for  her,  in  which  she  slept  thereafter. 

The  Tregos  during  this  time  cared  for  the 
girl,  clotbed  her,  sent  her  to  school,  had  her 
given  music  lessons,  and  cared  for  her  gen- 
erally as  they  would  have  their  own  child. 
This  condition  of  things  continued  up  until 
1912,  when  the  girl  was  in  her  fifteenth  year. 
The  record  shows  that  she  became  restive  of 
the  authority  exercised  over  her  by  the 
Tregos  and  went  to  public  dances  and  other 
places  about  town  contrary  to  the  wishes  and 
requests  of  the  Tregos,  and  some  time  in 
1912  the  defendant  went  to  a  public  dance 
wbere  the  girl  had  gone  against  their  direc- 
tions and  took  her  home.  This  apparently 
Incensed  the  girl  very  much,  and  the  Tregos 
were  worried  about  her  conduct,  and  finally 
came  to  the  conclusion  tbat  she  was  a  dis- 
appointment to  them,  in  that  she  would  not 
obey  them  and  was  not  inclined  to  take  the 
musical  and  other  education  which  they  so 
much  desired  to  ^ve  her.  They  concluded 
finally  that  they  would  have  the  authorities 
at  said  Children's  Home  take  charge  of  the 
girl  and  relieve  them  of  any  further  respon- 
sibility In  that  regard,  and  the  superintend- 
ent of  the  Home  visited  them  and  the  matter 
was  placed  before  him.  The  Tregos  informed 
bim  that  the  girl  had  not  made  good  and  that 
they  would  have  to  be  relieved  of  her.  One 
of  the  attendants  of  the  Children's  Home, 
the  placing  agent,  also  visited  the  Tregos  and 
went  over  the  matter  with  them.  This  oc- 
curred in  March,  1913,  and  the  conclusion 
was  reached  by  said  attendant  and  the 
Tregos  tbat  they  would  keep  the  girl  until 
the  school  year  of  1913  closed,  and  then  the 
authorities  of  the  Children's  Home  should 
take  charge  of  her.  It  appears  that  said  at- 
tendant from  the  Home  also  went  over  t^e 
matter  with  the  girl,  who  promised  to  change 
her  conduct. 

Said  attmdant  first  visited  the  Trego  home 
on  March  11,  1913,  and  on  the  trial  testified 
as  follows:  "On  my  first  visit  to  the  Trego 
home,  we  talked  about  Nellie  not  fitting  into 
the  Trego  home,  and  perhaps  at  some  indefi- 
nite time  in  the  future  we  might  move  her, 
I  was  there  at  Mr.  Trego's,  and  had  a  con- 
versation with  Mr.  Trego  chiefly,  in  which 
we  decided,  be  decided,  that  Nellie  abonld. 


that  I  shonld  take  Nellie  away  at  snch  time 
as  we  would  agree  upon."  This  witness 
again  visited  the  Trego  home  on  tbe  17th  of 
April,  1913,  and  again  on  tbe  19tb  of  the 
same  month.  It  was  finally  concluded  that 
the  girl  could  not  remain  until  the  close  of 
tbe  school  year  of  1913,  and  on  tbe  23d  of 
April,  1913,  tbe  defendant  wired  tbe  Chil- 
dren's Home  at  Boise  to  send  some  one  to 
take  her  away,  and  on  the  28tb  she  was  re- 
turned to  the  Children's  Home  at  Boise. 

It  appears  from  the  record  that  said  at- 
tendant had  remonstrated  with  the  prosecu- 
trix in  regard  to  her  conduct  and  tbat  she 
promised  to  do  better,  and  on  the  visit  of 
April  19th  had  a  conversatioB  with  the  girl, 
concerning  which  she  testified  as  follows: 
"I  persisted  In  asking  Nellie  why  she  didn't 
carry  out  tbe  line  of  conduct  she  and  I  had 
agreed  upon  tbe  previous  visit,  and  why  she 
was  disinterested  in  her  work,  and  after  per- 
sisting she  said  she  didn't  like  Mr.  Trego. 
I  insisted  upon  knowing,  since  I  understood 
.that  Mr.  and  Mrs.  Trego  had  been  very  kind 
to  her,  •  •  •  and  after  long  questioning 
she  told  me  tbat  he  touched  her  Improperly 
and  where.  After  stating  tbat  he  had  touch- 
ed her  in  a  manner  that  was  not  proper,  I 
asked  her  if  be  bad.  had  intercourse.  She 
said  he  had  tried.  I  insisted  upon  knowing 
whether  there  had  been  intercourse,  and  she 
persisted  always  In  saying  be  had  tried  but 
she  prevented  him,  •  •  •  and  after  all 
of  that  she  still  insisted  tbat  It  was  true  of 
the  attempts,  but  that  he  bad  only  attempted 
only  when  she  would  be  In  his- room."  The 
evidence  clearly  shows  that  the  prosecutrix 
had  admitted  to  the  witness  that  she  had  not 
been  doing  as  she  ought  to  do  and  had  prom- 
ised to  change  her  conduct,  and  that  on  a 
subsequent  visit  sbe  admitted  that  she  had 
not  changed  her  conduct  as  sbe  agreed  she 
would,  and  ber  reason  for  not  doing  so  was 
that  defendant  had  mistreated  her. 

On  the  24th  of  April,  1913,  and  after  it  had 
been  determined  that  the  prosecutrix  should 
be  returned  to  tbe  Children's  Home  in  Boise, 
she  made  complaint  to  a  Mrs.  Austin  and  a 
Miss  Doyle  about  the  improper  conduct  of 
the  defendant  with  her.  On  the  29th  of 
April,  after  she  had  been  returned  to  the 
Home,  tbe  superintendent,  Mr.  Christian, 
called  Miss  Hummer,  tbe  placing  agent  or 
attendant,  before  referred  to,  and  the  prose- 
cutrix into  his  ofiSce,  and  on  the  trial  he  tes- 
tified in  regard  to  the  interview  as  follows : 
"I  didn't  press  the  matter  then  very  tar, 
enough  to  know  that  Irregularities  had  been 
going  on,  and  then  I  telephoned  to  the  prose- 
cuting attorney,  Mr.  Glvens,  and  asked  bim 
to  come  down,  and  we  pressed  the  matter 
then^  I  asked  enough  the  first  time— enough 
to  satisfy  myself  tbat  irregularities  had  been 
going  on.  I  didn't  push  it  to  the  fall  ex- 
tent of  an  investigation.  I  didn't  interro- 
gate her  to  the  full  extent.  At  the  time 
when  we  all  had  her  there  investigating  the 
matter,  at  fizst  sbe  didn't  tell  ua  tbat  Mr.  j 
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Trego  had  had  interconrse  with  her.    Q.  Aft- 
er some  considerable  talk  to  her  on  the  part 
of  Mr.  Uivens  and  yon  all,  after  having  de- 
nied it  once,  she  then  admitted  it,  Isn't  that 
true?    A.  It  la  a  fact  when  we  first  asked  her 
about  it  she  denied  it  and  afterwards  admit 
ted  it;  that  Is  true.    I  would  like  to  answer 
the  question  fully,  that's  all.    The  way  she 
answered  the  question  made  me  feel  there 
was  something  back  of  it;    that  she  hadn't 
told  it  all.    It  made  me  know  that  she  had 
not  told  it  alL    •    *    •    On  the  evening  of 
the  21st  Miss  Hummer  came  and  gave  a  full 
report  of  her  visit  here  and  an  account  of 
what  Nellie  had  told  her.    I  did  not  under- 
stand  from   Miss  Hnmmer   and  the  report 
that  she  gave  me  at  that  time  that  Mr.  Trego 
bad  liad  intercourse  with  this  girl ;  not  fully. 
I  Just  heard  from  Miss  Hummer  what  she 
had  heard  from  Nellie  that  he  had  made  im- 
proper advances.     ♦     ♦     •     Miss  Hummer 
told  me  at  that  time  that  Nellie  had  told  her 
that  Mr.  Trego  had  not  had  intercourse  with 
her.    That  is  all  she  told  me.    Yet  in  view 
of  that  I  was  suspicious  and  had  a  physical 
examination   made  upon  that  information. 
After  I  had  questioned  her,  and  after  we 
bad  told  the  prosecuting  attorney  that  she 
had  made  the  admissions  of  Mr.  Trego's  hav- 
ing fully  accomplished  his  purpose,  I  asked 
the  county  attorney  if  1  should  call  a  physi- 
cian, and  he  answered,  Tes,  you  assuredly 
call  Mm.'    I    started    the   Investigation    by 
talking  to   the  girl."    He  further   testified 
that  at  that  interview  the  prosecutrix  admit- 
ted to  liim  and  the  prosecuting  attorney  that 
the  defendant  had  had  intercourse  with  her. 
Thereupon  it  was  determined  to  prosecute 
the  defendant  for  statutory  rape,    An  infor- 
mation was  filed  and  the  preliminary  exam- 
ination had,  and  the  defendant  was  held  to 
appear  for  trial  in  the  district  court  of  Bing- 
ham county,  with  the  result  above  stated. 
The  trial  commenced  June  6,  1913,  when 
the  prosecutrix  was  in  her  seventeenth  year, 
and  she  testified  that  in  February,  1911,  and 
again  in  October,  1911,  the  defendant  had 
fondled  her  and  kissed  her  and  had  tried  to 
have  intercourse  with  her;  that  on  or  about 
the  30th  of  November,  1912,  he  actually  had 
carnal  knowledge  of  her;   that  she  had  one 
of  her  headaches  and  went  to  her  room  and 
went  to  bed,  and  daring  the  night  she  had 
the  nightmare,  and  she  got  up  and  went  to 
the  bed  of  the  defendant  and  his  wife  and 
got  into  bed  with  them,  Mrs.  Trego  lying  be- 
tween the  prosecutrix  and  the  defendant; 
tliat  thereafter  Mra  Trego  complained  of  be- 
ing too  warm  and  got  up  and  went  to  the  bed 
of  the  prosecutrix,  and  after  she  left  the  bed 
the  defendant  accomplished  his  purpose  and 
bad  sexual  intercourse  with  her.    The   de- 
fendant and  his  wife  both  denied  positively 
that  such   an   incident  ever  occurred    and 
swore  positively  that  on  the  occasion  when 
the  girl  had  the  nightmare  that  sbe  did  not 
come  to  their  bed  and  get  In.    They  both 


tesUfied  that  at  the  time  she  had  the  night- 
mare, November  30,  1912,  they  both  got  out 
of  bed  and  went  to  her. 

The  defendant  testified,  among  other 
things,  as  follows:  "Since  Nellie  has  been 
over  in  her  own  room,  we  keep  &  light  burn- 
ing In  the  ball  and  the  door  open  so  the 
light  shines  in  diagonally  across  the  bed,  and 
any  one  going  in  to  wait  on  her  does  not 
need  the  light  turned  on  in  the  room.  It  is 
the  same  light  that  lights  things  up  across 
In  our  bedroom,  and  on  this  occasion  I  heard 
aomething  of  a  scream  like  it  was  out  of 
fright  and  a  mutter,  and  I  sprang  out  of  bed 
and  ran  into  her  room,  as  it  seemed  to  come 
from  there.  Mrs.  Trego  also  Jumped  up  and 
followed  in.  She  was,  as  I  found,  in  there 
suffering  from  nightmare,  sbe  was  mutter 
Ing,  and  I  woke  her  and  talked  to  her  and 
got  her  out  of  it  and  got  her  soothed  and 
quieted  in  a  few  minutes.  Mrs.  Trego  stood 
looking  in  the  door  for  a  part  of  the  time, 
and  Nellie  when  she  came  out  of  the  night- 
mare, she  said  she  knew  it  was  a  dream.  I 
had  told  her  it  was.  She  thought  there  was 
a  colored  man  chasing  her.  I  assured  her 
there  was  no  one  after  her,  it  was  papa,  to 
go  to  sleep  again.  Mrs.  Trego  stepped  into 
the  bathroom  for  a  moment  When  she  came 
out,  she  looked  into  the  room  again,  and  Nel- 
lie was  assuring  me  that  she  thought  it  was 
all  right  and  would  go  to  sleep  again.  Mrs. 
Trego  went  Into  our  room,  and  I  followed, 
and  nothing  more  happened  that  night" 

Mrs.  Trego  testified  as  follows:  "I  heard 
the  testimony  of  Nellie  Ray  in  which  she 
stated  that  she  came  into  our  room  on  the 
30th  of  November,  1912,  and  got  Into  bed 
with  Mr.  Trego  and  I.  I  heard  that  That 
is  untrue.  The  time  she  mentions,  about 
November  30,  1912,  I  fix  it  at  Thanksgiving 
time.  She  had  the  mumps  and  was  pretty 
sick  and  was  pettish,  and  we  got  along  with 
her,  and  one  night,  there  is  nothing  which 
I  can  recall  what  night  it  was,  she  had  a 
nightmare  and  made  a  noise,  and  we  both 
went  to  her  room,  about  ten  feet  from  ours, 
and  Mr.  Trego  got  there  first .  He  was  clos- 
est to  the  door.  By  the  time  I  got  to  the 
door  he  was  kneeling  down  by  the  side  of  the 
bed;  he  was  soothing  her  and  rubbing  her 
head.  I  knew  what  was  the  matter,  and  I 
didn't  go  into  the  room  because  I  knew  she 
would  want  me  to  stay  there  all  night  I 
didn't  think  it  was.  necessary,  and  I  went 
into  the  bathroom  and  looked  in  the  door 
again  and  went  into  our  room,  and  Mr. 
Trego  followed  right  after.  I  don't  think  it 
was  as  long  as  five  minutes.  I  heard  her  tes- 
timony in  which  she  said  she  got  into  bed 
with  Mr.  Trego  and  I  about  the  30th  of  No- 
vember, 1912,  and  that  I  got  up  out  of  my 
bed  and  went  into  her  room  and  slept  all 
night  and  that  she  slept  in  the  bed  with  Mr. 
Trego  that  night  That  Is  uhtrue.  I  heard 
her  testimony  when  she  said  that  Mr.  Trego 
on  that  night,  in  our  bed,  had  intercourse 
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with  her.  I  will  say  that  at  that  time,  and 
under  those  conditions  stated  by  her,  K 
would  have  been  Impossible  for  him  to  have 
had  Intercourse  with  her  without  my  knowl- 
edge. On  November  30,  1912,  I  slept  in  my 
own  bed  with  Mr.  Trego.  I  will  say  that  I 
never,  at  any  time,  got  out  of  my  bed  and 
went  Into  Nellie's  room  and  slept  there  and 
left  Nellie  with  Mr.  Trego.  I  heard  her  testi- 
mony in  which  she  said  that  some  time  after 
November  30,  1912,  that  Mr.  Trego  left  Ms 
bed  and  went  Into  Nellie's  room  and  sl^t  all 
night  with  her.  Mr.  Trego  never  to  my 
knowledge  left  his  bed  and  went  into  Nellie's 
room,  or  into  any  other  room,  when  we  were 
both  at  home.  I  was  at  home  all  of  thd 
month  of  December,  1912.  Hazel  Graham 
came  to  our  place  to  stay  as  our  guest,  about 
the  Ist  of  December,  1912.  She  stayed  until 
the  Ist  of  March.  1913.  I  have  nothing  to 
fix  those  exact  dates.  I  heard  the  testimony 
of  Hazel  [Graham]  Davis  this  morning.  I 
think  her  statements  in  regard  to  that  is 
practically  true.  When  Hazel  Graham  was 
at  our  house  she  slept  with  Nellie  in  the 
room  with  Nellie.  Between  the  time  that 
Hazel  Graham  came  to  our  bouse  and  the 
time  she  left,  she  stayed  away  from  our 
house  only  two  nights;  the  night  of  Christ- 
mas Eve  was  one,  and  on  Sunday  night  be- 
fore she  left  for  good  on  the  following  Satur- 
day night — that  would  be  the  last  of  Feb- 
ruary— was  the  other." 

Is  it  not  a  little  remarkable  that  If  the 
defendant  wanted  to  make  use  of  this  girl 
that  he  would  have  had  Miss  Graham  at  his 
home  and  sleep  with  the  girl  for  two  months 
immediately  following  the  30th  of  November 
when  the  girl  testified  the  first  act  occurred? 

The  prosecutrix  testified:  That  some  time 
In  February,  1911,  when  she  was  sick  vrlth 
one  of  her  severe  headaches,  she  got  into 
.  bed  with  Mr.  and  Mrs.  Trego,  she  on  one 
side,  Mr.  Trego  on  the  other,  and  Mrs.  Trego 
in  the  middle,  and  Mrs.  Trego  got  up  and 
left  the  bed  and  slept  on  the  cot  at  the  foot 
of  the  bed,  and  that  she  remained  In  the  bed 
with  the  defendant  until  morning,  and  that 
he  conducted  himself  In  an  Improper  manner 
toward  her,  but  that  she  had  no  sexual  Inter- 
course with  him.  That  in  April  or  May,  1911, 
she  was  taken  sick  again  with  one  of  her 
severe  headaches  and  was  told  by  the  defend- 
ant and  Mrs.  Trego  to  get  in  their  bed,  and 
she  testified  that  the  very  same  thing  hap- 
pened that  did  in  February  prior  thereto, 
but  that  the  defendant  did  not  have  inter- 
course with  her.  She  testified  at  first  that 
Mrs.  Trego  got  up  and  went  to  the  prosecut- 
ing witness'  room,  but  afterwards  changed 
that  and  said  she  was  stiU  sleeping  on  the 
cot  in  the  Trego  bedroom,  and  Uiat  Mrs.  Tre- 
go got  up  and  laid  down  on  the  oot  The  next 
improper  conduct  of  the  defendant,  she  tes- 
tified, occurred  on  the  30th  of  November, 
1912,  as  above  stated,  which  was  the  first 
tinie  that  he  had  actual  intercourse  with  her. 


She  testified  that  he  had  Intercourse  with  hei 
about  a  month  after  the  30th  of  November, 
and  testified  as  follows :  "The  first  time  he 
had  intercourse  with  me  vras  November  30, 
1912.  I  don't  remember  when  he  had  inter- 
course with  me  the  second  time.  I  have  not 
the  least  idea  of  when  he  liad  intercourse 
with  me  the  second  tlm&  If  I  could  tell 
you,  I  wouldl  I  would  not  say  it  is  a  month, 
because  I  don't  remember.  That's  the  time  he 
had  Intercourse  with  me  that  I  forgot  about 
at  the  preliminary,  •  •  •  The  second  time 
and  the  last  time  that'  he  had  intercourse 
with  me  was  when  he  was  there  In  my  room. 
I  was  sick,  and  that  is  the  time  he  put  the 
hot  water  bottle  on  the  back  of  my  neck.  I 
was  very  sick  at  that  time.  I  was  sick  all 
the  next  day.  I  didn't  feel  very  good  the  next 
day  after  that,  but  I  was  able  to  get  up  and 
go  around.  I  don't  remember,  I  think  I  was 
going  to  school  at  that  time.  I  can't  fix  the 
time  that  this  occurred  any  more  than  It 
was  in  the'  winter  following  November  80, 
19'12,  when  he  first  had  Intercourse  with  me. 
I  know  It  was  In  the  winter  after  that,  the 
same  winter.  I  won't  fix  the  time  any  clos- 
er than  to  say  it  was  the  same  winter.  The 
last  time  Mr.  Trego  had  Intercourse  with 
me  he  did  not  ask  me.  I  did  not  want  him  to. 
I  did  not  tell  him  I  did  not  want  him  to. 
I  let  him  do  as  he  pleased.  I  made  no  com- 
plaint immediately  after.  I  did  not  make 
any  complaint  the  next  morning  or  tell  any 
one  soon  after.  At  the  time  I  told  Miss  Gra- 
ham about  It,  I  Just  told  her.  She  was  a 
friend  of  mine.  I  was  not  complaining  about 
this  when  I  told  Miss  Graham.  I  Just  told 
her  as  a  friend  of  mine.  I  did  not  tell  her 
about  this — this  last  time — ^I  told  her  of  the 
first  three  times  that  he  bad  tried  to,  but 
I  didn't  tell  her  that  he  really  accomplished 
sexual  intercourse  with  me.  I  meant  that  I 
left  the  impression  with  her  that  he  had 
tried  three  times  to  accomplish  sexual  inter- 
course. The  third  time  he  did,  but  I  didn't 
tell  her  that  he  did.  I  did  not  tell  her  at 
that  time  about  the  fourth  time.  I  didn't 
tell  her  about  that  [meaning  the  fourth  time] 
because  I  didn't  want  to.  When  I  first  told 
anybody  about  this  last  time,  the  time  we 
are  talking  about  now,  was  Mr.  Good  and 
Mr.  Holden.  I  told  them  about  It.  It  was 
shortly  after  the  preUminary  hearing.  May- 
be It  was  the  next  Friday  after  the  prelim- 
inary hearing.  It  was  Mr.  Harry  Holden 
I  told.  I  had  nexer  met  Mr.  Holden  before. 
That  was  the  first  time  I  had  met  him,  and 
I  told  him  about  this  Instance." 

She  testified  as  to  certain  Improper  con- 
duct of  the  defendant  toward  her  in  Feb- 
ruary, 1911,  next  in  April  or  May,  1911,  but 
at  nether  of  these  times  did  he  have  In- 
tercourse with  her,  and  the  first  time  he  had 
Intercourse  with  her  was  on  November  30, 
1912.  Thereafter  she  testified  that  he  came 
to  her  room  some  time  during  the  winter  fol- 
lowing November  80,  1912,  and  stayed  with 
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ber  all  night  and  bad  interconise  with  hee 
twice.  At  the  preliminary  ezaminatloa  she 
apparently  had  forogtten  all  about  the  de- 
fendant's Bleeping  in  ber  bed  all  night  and 
having  intercourse  with  ber  twice.  She  tes- 
tified at  the  preliminary  examination  that  on 
November  30,  1912,  he  did  not  penetrate  ber 
to  any  extent  On  cross-examination,  after 
the  prosecutrix  had  testified  in  regard  to  the 
act  of  November  30th,  the  following  ques- 
tions were  asked:  "Q.  Well,  was  that  the 
last  time?  A.  Tes,  sir.  Q.  Never  ■  any  thing 
happened  since  then?  A.  No,  sir.  Q.  Have 
you  ever  been  in  bis  bed  since  that  time? 
A.  No.  sir.  Q.  Was  he  in  yours?  A.  No, 
sir."  There  she  testified  positively  that  the 
only  sexual  intercourse  defendant  had  with 
her  was  on  November  30,  1912,  but  on  the 
trial,  which  occurred  about  four  weeks  after 
the  preliminary  examination,  she  testified 
that  about  a  month  afterwards,  or  during 
the  winter  after  November  30,  1912,  the 
defendant  had  come  to  her  room  and  slept 
with  her  all  night  and  had  intercourse  vrith 
her  twice,  and,  on  being  questioned  ta  regard 
to  the  matter,  she  testified  that  she  had  for- 
gotten that  incident,  and  it  was  only  called 
to  her  mind  by  Mr.  Harry  Holden,  one  of 
the  attorneys  for  the  prosecution. 

It  is  very  remarkable  that  the  prosecutrix, 
who  admits  she  had  illicit  relations  with  the 
defendant  once  and  swore  positively  that  she 
had  had  no  such  relations  with  him  whatever 
since  November  30,  1912,  should  have  forgot- 
tetk  that  the  defendant  came  to  her  bed  abont 
a  month  later  and  remained  with  her  all 
night  and  had  such  relations  with  ber  twice. 
Is  it  possible  that  a  young  woman  in  ber  six- 
teenth year,  as  bright  as  the  evidence  would 
indicate  the  prosecutrix  is,  should  forget  the 
second  time  she  had  illicit  relations,  where 
the  defendant  had  remained  in  bed  with  ber 
all  night,  and  should  only  remember  such  an 
Important  event  In  her  life  when  it  was  called 
to  her  mind  by  one  of  the  attorneys  for  the 
prosecution?  Such  a  story  is  unworthy  of 
belief,  and  it  seems  to  me  would  brand,  to  the 
unprejudiced  mind,  the  testimony  of  the 
prosecutrix  as  absolutely  false.  Her  evidence 
shows  that  on  the  night  of  November  30,  1912, 
she  bad  a  nightmare  and  thought  a  colored 
man  was  chasing  ber.  Is  it  not  more  prob- 
able that  some  one  recalled  to  her  mind  a 
hideous  nightmare  rather  than  a  forgottoi 
fact  of  such  an  important  event  in  a  young 
woman's  life  as  she  testified  occurred  in  the 
winter  following  November  30, 1912? 

Again,  on  the  trial  the  prosecutrix  testified 
that  the  first  intercourse  had  with  her  by  the 
defendant  hurt  her.  She  testified  as  follows: 
"Now,  going  back  to  November  30,  1912,  tbe 
time  Mr.  Trego  had  intercourse  witb  me 
tbe  first  time.  I  say  It  hurt  me;  I  say  I  didn't 
bleed  any  at  that  time.  I  had  pain  from  it  a 
couple  of  hours.  It  was  painful,  but  I  didn't 
bleed  any."  On  the  preliminary  examination 
bad  only  about  four  weeks  before  the  trial. 


she  testliled  as  follows:  "Q.  I  #ill  ask  you 
whether  or  not  it  caused  you  pain  or  anything 
of  that  kind?  A.  No,  it  did  not"  Here  she 
testified  that  at  the  first  time  intercourse 
gave  ber  no  pain,  and  then  on  the  trial  she 
testified  that  it  gave  her  considerable  pain, 
but  that  she  did  not  bleed  any.  Tbe  prosecu- 
tion evidently  concluded  that  a  virgin  who 
had  never  been  tampered  with  would  experi- 
ence some  pain  tbe  first  time  she  had  sexual 
intercourse,  provided  she  bad  a  hymen  Intact; 
hence  she  testified  on  the  trial  that  It  did 
give. her  pain,  although  on  the  preliminary 
examination  she  testified  positively  to  the 
contrary.  The  reason  for  this  change  in  ber 
testimony  evidently  was  that  the  prosecution 
undertook  to  show  that  on  November  30th 
she  was  a  virgin  and  that  the  defendant  on 
that  night  robbed  her  of  her  virginity,  and  in 
some  way  which  does  not  appear  from  the 
record,  probably  some  friend  advised  her, 
that  to  be  a  virgin  with  a  hymen  intact  and 
have  intercourse  with  a  man  meant  that  there 
must  be  same  pain  and  very  likely  some  hem- 
orrhage, for  it  is  evident  if  there  was  lacera- 
tion there  would  be  bleeding,  and,  when  she 
swore  on  the  trial  that  the  pain  was  quite  in- 
tense, that  called  for  the  question  as  to 
whether  or  not  there  was  any  hemorrhage, 
and  she  swore  positively  that  there  was  not 

A  physician  was  called  as  a  witness  on  be- 
half of  the  defense  in  regard  to  these  mat- 
ters, and  testified  that  in  his  experience  as  a 
physician  for  80  years,  he  would  say  that  a 
virgin  with  her  hymen  intact,  having  inter- 
course with  a  man,  there  wonld  be  laceration 
of  the  tissues  and  naturally  some  show  of 
blood,  and  that  where  there  was  great  pain 
accompanying  Intercourse,  lasting  for  more 
than  two  hours,  as  testified  to  by  the  prose- 
cutrix, there  would  be  laceration  and  b^nor- 
rhage.  The  state  undertook  to  show,  and  did 
show,  that  the  prosecutrix  was  examined  by 
a  physician  soon  after  she  returned  from  tbe 
Tregos  and  prior  to  the  prdlminary  examina- 
tion, and  he  testified  on  the  trial  that  he 
found  the  vagina  dilated  and  the  hymen 
punctured — ruptured  hymen,  and  that  tbe 
condition  found  there  would  not  be  a  test  of 
virginity,  as  those  conditions  might  arise 
from  other  sources  than  sexual  intercourse. 
The  state  introduced  this  evidence  for  tbe 
purpose  of  corroborating  the  testimony  of  tbe 
prosecuting  witness  as  to'  intercourse. 

The  testimony  of  tbe  prosecutrix' being  so 
conflictlug  and  a  part  of  it  so  contrary  to 
common  Isnowledge  and  experience,  seriously 
affects  the  credibility  of  the  witness,  when 
taken  into  consideration  with  her  other  false 
and  contradictory  statements  contained  in 
the  evidence.  And  the  def«idant  went  upon 
the  stand  and  denied  in  detail  tbe  evidence  of 
the  prosecutrix. 

We  will  next  consider  the  extent  or  w^gbt 
of  the  evidence  of  corroboration  that  bee 
statements  and  complaints  to  others  of  tbis 
tragedy  has  under  tbe  law. 
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The  prosecntlng  witness  testified  on  her 
preliminary  examination  that  she  had  told 
Hazel  Graham,  a  young  woman  who  was 
living  at  the  Tregos  and  roomed  with  the 
prosecuting  witness,  about  the  month  of  Jan- 
uary, 1913.  They  slept  together  In  the  satae 
bed  from  December  Ist  until  March  ist,  with 
the  exception  of  two  nights.  The  prosecuting 
witness  testlfled  as  follows:  "Q.  How  did 
you  come  to  tell  her?  A.  Well,  I  don't  know 
Just  how  it  was.  We  were  discussing  some- 
thing, BO  1  happened  to  tell  her.  Q.  Tou  were 
talking  about  intercourse  with  somebody,  you 
and  Miss  Graham?  A.  No,  sir;  I  don't  think 
so.  Q.  Do  yon  remember  the  first  words  that 
you  told  her?  A.  I  think  I  said  that  Mr. 
Trego  bad  done  things  that  were  not  nice  to 
me.  Q.  Where  were  you  when  you  told  her 
that?  A.  In  bed.  Q.  Had  she  said  anything 
to  yon  about  it  when  you  told  her  this?  A. 
No,  sir.  Q.  Ton  Just  happened  to  speak  up 
and  say  Mr.  Trego  had  done  things  that  were 
not  nice  io  you.  A.  We  were  discussing 
things  about  the  home  and  Mr.  and  Mrs. 
Trego,  so  I  just  said  that.  Q.  What  did  she 
say  when  you  told  her?  A.  She  said  it  was 
terrible  and  she  was  shocked.  Q.  Did  she 
advise  yon  to  tell  any  one  else?  A.  No,  sir. 
Q.  Did  she  advise  you  to  keep  quiet?  A.  No, 
sir." 

Miss  Graham  also  testified  that  the  prose- 
cutrix had  complained  to  her  about  the  de- 
fendant's conduct  to  her  substantially  as  tes- 
tified to  by  the  prosecuting  witness.  She  also 
testified  tb'at  she  roomed  at  Tregos  from  the 
Ist  of  December  until  the  Ist  of  March  and 
slept  with  the  prosecuting  witness  during 
that  time,  exc^t  two  nights,  one  night  about 
Christmas  time  and  the  other  the  latter  part 
of  February. 

The  prosecutrix  testified  that  she  next  told 
Mrs.  Austin  the  latter  part  of  April,  1913,  and 
the  next  person  she  told  was  Miss  Huo^ner, 
about  the  same  time,  and  then  she  told  Miss 
Doyle,  and  then  Mrs.  Trego  on  or  about  the 
26th  of  April,  1913.  It  appears  that  she  told 
none  of  these  people  of  the  acts  of  the  de- 
fendant except  Miss  Graham  until  it  was 
determined  that  abe  must  leave  the  Trego 
home  and  go  back  to  the  Children's  Home  in 
Boise.  The  prosecutrix  evidently  gave  these 
various  persons  above  mentioned  to  under- 
stand that  defendant  bad  had  improper  rela- 
tions with  her,  and  in  regard  to  this  matter 
she  testified  as  follows:  "I  didn't  tell  them 
Just  what  I  told  here  to-day.  I  told  them 
that  Mr.  Trego  had  tried.  I  told  Miss  Hum- 
mer that  he  hadn't  had  Intercourse  with  me. 
I  told  Miss  Doyle  the  same.  I  told  Miss 
Doyle  and  Mrs.  Austin  that  he  had  tried  to 
but  had  not  had  intercourse  with  me.  I  don't 
remember  of  testifying  at  the  preliminary  ex- 
amination that  I  had  told  all  of  these  people 
Just  what  I  had  testlfled  to  on  direct  exami- 
nation, and  that  was  that  Mr.  Trego  had  had 
intercourse  with  me."  It  is  evident  that  she 
did  not  tell  some  of  the  above-mentioned  per- 


sons that  he  had  had  actual  intercourse  with 
her,  but  gave  them  to  understand  that  he  had 
done  so. 

Mrs.  Austin  testified  on  the  trial  that  the 
prosecutrix  made  complaint  to  her  in  regard 
to  Improiwr  relations  between  her  and  the 
defendant  about  the  21st  of  April,  1913;  that 
she  stated  the  nature  of  those  Improper  rela- 
tions. She  testified  that  the  prosecutrix  came 
to  her  place — it  was  close  by  the  Trego  home 
— and  asked  her  If  she  could  keep  a  little 
secret  Mrs.  Austin  replied  that  she  did  not 
want  her  to  tell. her  any  secret  from  her 
home,  and  the  girl  replied  that  she  was  going 
to  change  her  home;  that  she  was  going  back 
to  the  Children's  Home  in  Boise.  She  then 
told  her  of  the  improper  relations  between  de- 
fendant and  herself.  Mrs.  Austin  testified  as 
follows :  "I  said:  'Nellie,  do  you  realize  what 
you  are  saying?  You  simply  could  break  up 
that  home  and  break  your  mother's  heart' 
And  she  said:  'Mrs.  Austin,  that's  the  reason 
I  have  never  told  it,  because  mamma — it 
would  break  her  heart  I  have  only  told' 
Hazel  Graham;  she  was  at  the  house,  ahd 
Miss  Hummer.  Aside  from  that  I  have  not 
told  any  one  about  this.'  And  I  asked  Nellie, 
I  said,  'Nellie,  are  you  In  trouble?*  and  she 
said,  'I  am  not'  And  I  talked  to  her  quite  a 
lltUe  while,  and  I  said:  'Tou  must  be  careful 
what  you  say.  It  is  too  serious  a  matter.' 
And  I  talked  to  her,  and  Mr.  Austin  came  in, 
and  we  didn't  tell  him  but  just  a  little." 

The  conversations  that  occurred  between 
the  prosecutrix  and  Miss  Hummer  are  above 
set  forth,  but  she  did  not  tell  Miss  Hummer 
that  defendant  had  had  Intercourse  with  her. 
In  fact,  she  told  her  he  had  not 

Miss  Beach  testified  on  behalf  of  the  stat6 : 
That  she  roomed  at  the  Trego  home  from 
September  10,  1910,  until  the  4th  of  October, 
1911.  That  the  prosecutrix  was  living  at 
the  Trego  home  at  that  time.  That  she  saw 
Irregularities  between  the  defendant  and  the 
prosecutrix.  That  she  saw  the  defendant 
caress  her  in  a  way  that  a  father  should 
not  caress  his  own  daughter.  That  she  saw 
the  defendant  In  the  girl's  room  on  his  knees 
by  the  bed  and  was  kissing  her  and  smoth- 
ering his  mouth  over  her  face.  The  girl  had 
been  ill.  That  he  was  talking  to  her,  and 
she  was  resUess.  That  she  saw  the  defend- 
ant In  the  girl's  room  just  once.  It  was  ear- 
ly in  the  morning  about  breakfast  time. 
That  one  of  the  attorneys  for  the  defendant 
had  taken  the  witness  quite  by  surprise  iu 
that  he  wanted  to  know  what  she  knew  about 
this  matter,  and  witness  testified  that  she 
evaded  it  and  only  told  him  a  part  of  the 
truth,  and  that  she  was  thankful  that  she 
had  not  disclosed  more  than  she  did  to  said 
counsel.  She  testified  as  follows:  "You  came 
there  and  took  me  by  surprise,  and  I  will  ad- 
mit evading. your  question,  and  I  didn't  tell 
you  anything  that  was  not  the  truth,  but  I 
didn't  tell  you  all  the  truth,  Mr.  Hanstu-ough. 
Tbe  reason  I  didn't,  I  knew  you  were  the  at-. 
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tojmey  for  tbe  other  side.  Ab  to  whether  it 
is  safe  to  tell  the  truth  to  either  side,  I  don't 
think  yon  have  the  right  •  •  •  When 
yon  asked  me  if  I  saw  anything  wrong  the 
morning  I  saw  him  in  her  room,  I  started, 
and  I  said,  'Well,  perhaps  not  criminally 
wrong.'  I  won't  say  I  never  saw  anything 
wrong.  •  •  •  I  didn't  say  at  that  time 
that  I  thought  nothing  of  it,  but  at  tliat 
time  it  didn't  look  so  bad  to  me;  that  is 
wliat  I  said."  The  testimony  of  this  witness 
as  it  appears  In  the  record  would  indicate 
that  she  did  not  think  much  of  the  action 
of  the  defendant  toward  the  girl  untU  this 
matter  came  up,  and  then  she  was  Impressed 
with  the  Idea  that  his  conduct  was  not  prop- 
er. She  only  saw  him  in  the  girl's  room 
once,  and  then  when  the  girl  was  sick.  If 
she  had  been  candid  in  the  matter,  I  fail  to 
understand  any  reason  why  she  would  not 
tell  to  either  the  prosecution  or  counsel  for 
the  defendant  what  she  had  seen  and  ob- 
serred.  She  evidently  classed  herself  as  a 
witness  for  the  state  and  was  determined  to 
do  for  tbe  state  what  she  could,  and  did  not 
intend  to  reveal  anything  that  she  knew  to 
counsel  for  the  defendant  The  state  is  not 
Interested  in  convicting  any  .person  charged 
with  a  crime  unless  he  is  really  guilty,  and 
it  seems  to  me  tbat.no  candid  witness  would 
hesitate  to  state  what  he  or  she  knew  about 
an  alleged  crime  either  to  counsel  for  the 
state  or  to  counsel  for  the  defendant  so  that 
tbe  defendant  might  have  the  opportunity  to 
procure  proper  evidence  to  explain  any  suspi- 
cious circumstances  or  other  facts  tending 
to  show  the  defendant  guilty,  if  it  were  pos- 
sible for  him  to  do  so. 

Mrs.  Trego  testified  that  the  first  intima- 
tion she  ever  had  that  defendant  had  had 
intercourse  with  the  prosecutrix  was  on  the 
26th  of  April,  1913,  and  she  testified,  among 
other  things,  as  follows:  "And  she  needed  a 
pair  of  shoes,  so  Saturday  afternoon  we  went 
up  and  got  those  shoes.  When  we  came 
back,  I  don't  know  Just  what  she  said  about 
them,  anyway,  I  replied,  'Papa  is  the  one 
you  will  have  to  thank  for  those  shoes,'  and 
she  became  sullen  and  saucy  and  imperti- 
nent I  can't  recall  Just  the  details  about  it, 
and,  on  my  Inquiry  as  to  the  cause  of  this, 
she  said  she  was  mad,  and  I  asked  her  what 
was  the  matter,  and  she  said  she  wouldn't 
thank  him  for  anything,  and  she  said  she 
wouldn't  take  anything  with  ber  that  he  had 
given  her,  and  I  said,  'You  will  go  empty- 
handed  then,  for  he  has  paid  for  everything 
you  have,'  and  she  still  was  so  sullen  and  im- 
pertinent that  I  boxed  her  Jaws,  and  she  said 
If  I  knew  what  she  did  I  maybe  wouldn't 
get  mad  at  her,  and  I  asked  her,  'What  is 
that?'  and  she  was  evasive  and  didn't  want  to 
tell,  and  she  said  that  papa  had  not  treated 
her  well,  and  I  asked  her  in  what  respect, 
and  she  said,  'Well,  he  has  used  me  like  be 
does  you  sometimes,'  and  I  said,  'Nellie, 
when  did  this  happen?'  and  she  said,  'The 
time  I  was  in  your  bed  when  I  was  sick.' 


I  said,  'Do  you  mean  when  you  were  sleep- 
ing in  our  room?'  and  she  said,  'Tes.'  I 
said,  'Kellle,  how  many  people  have  you  told 
this  to?'  and  she  said,  'No  one  but  Miss 
Hummer.'  I  said,  'You  are  sure  of  that?* 
and  she  said,  'No,  mamma,  no  one  but  Miss 
Hummer.' " 

This  conversation  occurred  about  two  days 
before  the  girl  was  returned  to  the  Children's 
Home  at  Boise.  After  she  had  been  returned 
to  the  Home,  on  the  29th  of  April,  1913,  the 
superintendent  of  the  Home,  Mr.  Christian, 
testified  as  above  set  forth.  He  also  testi- 
fied that  the  girl  denied  that  the  defendant 
had  had  intercourse  with  her,  but  the  way  she 
answered  the  questions  made  him  feel  that 
there  was  something  back  of  It;  that  she 
had  not  told  all.  He  called  into  consulta- 
tion at  that  time,  or  shortly  after.  Miss 
Hummer  and  the  county  attorney,  Glvens. 
He  testified  that  be  did  not  understand  from 
Miss  Hummer  that  tbe  defendant  bad  bad 
intercourse  with  this  girl.  Tho  following 
question  was  asked:  "After  some  consider- 
able talking  to  her  on  the  part  of  Mr.  Glvens ' 
and  you  all,  after  having  denied  It  once,  she 
then  admitted  it;  is  not  that  true?  A.  It  is 
a  fact  that  when  we  first  asked  her  about  it 
she  denied  it  and  afterwards  admitted  it; 
that  is  true."  And  he  testified:  "Yet  in  view 
of  that  I  was  suspicious'  and  had  a  physical 
examination  made  upon  that  information. 
•  •  •  I  started  the  investigation  by  talk- 
ing to  the  glrL  We  talked  to  the  girl,  and 
that  called  the  attorney  and  talking  to  tbe 
attorney,  the  admission  called  the  doctor." 

The  state  places  great  reliance  upon  the 
admissions  of  the  girl  as  corroborative  of  her 
statement  in  regard  to  the  criminal  relation 
with  the  defendant 

The  following  is  a  summary  of  this  matter: 
She  first  told  Miss  Graham,  merely  inciden- 
tally, while  they  were  sleeping  together  one 
night  some  time  during  the  winter  of  1912- 
13,  a  month  or  more  after  the  alleged  crimi- 
nal act  and  told  no  other  person  until  April 
19,  1913,  after  it  had  been  determined  that 
she  should  be  returned  to  tbe  Cblldroi's 
Home.  From  April  19th  to  April  26tb  she 
told  Miss  Hummer,  Mrs.  Austin,  Miss  Doyle, 
and  Mrs.  Trego,  and  <hi  the  29tb  of  April, 
after  being  questioned  by  Mr.  Christian,  she 
denied  it  But,  as  stated  by  Mr.  Christian, 
he  was  not  satisfied  vrith  her  statement  and 
was  suspicious  and  called  to  his  aid  Miss 
Hummer  and  the  county  attorney,  and  be 
again  questioned  her,  and  as  I  understand  bis 
evidence,  in  tbe  presence  of  the  county  at- 
'.ori'.ey,  at  least  she  admitted  that  the  defend- 
ant bad  bad  criminal  intercourse  with  her. 
It  does  not  appear  from  the  record  how  much 
questlonini^  it  required  to  have  tbe  girl  make 
this  admission  after  having  denied  it  But 
even  then  Mr.  Christian  was  suspicions  and 
had  a  physical  examination  made  by  a  physi- 
cian. 

Is  it  not  surprising  that  Mr.  Christian 
should,  after  tbe  girl  had  positively  denied 
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the  criminal  relatloD,  and  when  he  knew  at 
that  time  that  the  girl  was  not  pregnant, 
that  he  should  start  a  prosecution  that  must 
of  necessity  so  greatly  affect  adversely  the 
future  life  of  the  girl  that  had  been  placed 
In  hla  care  for  protection?  It  Is  laudable  to 
prosecute  criminals,  but,  under  the  circum- 
stances of  this  case,  when  the  result  of  the 
prosecution  might  blast  the  life  of  the  girl, 
whether  the  defendant  was  convicted  or  not. 
It  would  seem  that  the  serious  results  of  the 
case  would  hare  caused  him  to  hesitate  and 
consider  well  whether  his  greater  doty  lay  In 
protecting  the  girl  or  in  attempting  to  pun- 
ish the  defendant. 

[2, 1]  The  veracity  and  truthfulness  of  the 
girl  was  put  In  issue.  She  admits  time  and 
again  that  she  made  false  statements  in  re- 
gard to  these  various  occurrences,  and  it 
clearly  appears  that  she  testlfled  falsely  on 
both  the  preliminary  examination  and  on  the 
trial.  She  positively  testified  'on  the  prelim- 
inary examination  that  the  defendant  had 
only  had  Intercourse  with  her  once,  and  that 
on  November  30,  1912,  and  on  the  trial  she 
testlfled  that  she  had  forgotten  that  the  de- 
fendant came  to  her  room  a  month  or  so 
after  the  first  act  and  remained  In  her  bed 
all  night  and  had  intercourse  twice.  Ber 
testimony  is  so  contradictory  that  her  state- 
ments and  complaints  cannot  be  accepted  as 
a  corroboration  of  the  main  fact,  and  it  is 
well  settled  that  where  the  testimony  or 
statements  of  the  prosecuting  witness  are 
contradictory,  or  her  reputation  for  truth- 
fulness and  veracity  Is  Impeached  by  persons 
who  know  her  well,  her  testimony  must  be 
corroborated  in  order  to  convict,  and  this 
court  will  not  let  a  verdict  stand  for  so 
grave  a  crime  upon  such  unsatisfactory  and 
uncorroborated  testimony. 

As  touching  upon  this  question,  see  the  re- 
cent case  of  State  v.  Tevls,  234  Mo.  276,  13S 
S.  W.  339.  The  law  upon  the  question  of 
corroboration  Is  thus  stated  by  that  court: 
"A  conviction  in  cases  of  either  Incest  or 
rape  may  be  had  upon  the  uncorroborated 
evidence  of  the  prosecutrix,  but  when  the 
evidence  of  such  prosecutrix  is  of  a  contra- 
dictory nature,  or  when  applied  to  the  ad- 
mitted facts  in  the  case  her  testimony  is  not 
convincing  but  leaves  the  mind  of  the  court 
clouded  with  doubts,  she  must  be  corroborat- 
ed, or  the  Judgment  cannot  be  sustained." 

[S]  The  prosecutrix  admitted  on  the  trial 
without  hesitancy  that  she  had  testified 
falsely.  She  also  testified  that  she  knew 
nothing  about  sexual  Intercourse  and  sexual 
matters  until  Mrs.  Trego  gave  ber  some  In- 
formation after  she  became  14  years  of  age. 
The  defendant,  to  show  the  falsity  of  that 
testimony,  offered  to  prove  by  two  witnesses, 
Mr.  and  Mrs.  Morton,  who  had  been  her 
teachers  at  the  Cole  school  in  Ada  county  for 
about  nine  weeks,  that  the  girl  knew  all 
about  such  matters,  and  frequently  talked  of 
them,  and  accused  boys  and  girls  then  at- 


tending that  school  of  having  Intercourse 
with  each  othe^,  and  used  the  most  vulgar 
terms  that  could  be  used  In  sudi  conversa- 
tions. The  trial  court  rejected  such  offered 
evidence,  which  action  of  the  court  Is  assign- 
ed as  error.  This  evidence  was  offered  to 
show  that  the  girl  was  not  truthful,  and 
her  reputation  for  trqthfulness  was  brought 
prominently  before  the  jury,  and  this  offered 
testimony  should  have  been  received  by  the 
court,  and  it  was  error  to  reject  it 

[6]  In  rebuttal  the  witness  Christian  testi- 
fied that  he  had  heard  that  testimony  and 
the  statement  that  Nellie  knew  of  these 
things,  and  that  that  testimony  was  false  "so 
far  as  my  knowledge  of  the  girl  Is  concern- 
ed." The  witness  thus  tried  to  Impress  up- 
on the  Jury's  mind  that  that  testimony  was 
false,  when  as  a  matter  of  fact  the  evidence 
shows  that  he  had  not  seen  the  girl  but  once 
or  twice  In  about  three  years.  Is  It  not  sur- 
prising that  a  witness  of  the  character  and 
standing  of  the  one  under  consideration 
would  swear  that  the  testimony  of  certain 
reputable  witnesses  is  false  when  his  testi- 
mony shows  that  he  knows  nothing  at  all 
about  the  testimony  he  branded  as  false?  It 
only  serves  to  show  how  far  wrong  zeal  may 
carry  a  good  man. 

The  state  sought  to  corroborate  the  girl  by 
showing  that  her  hymen  had  been  ruptured, 
A  physical  examination  was  made  about  four 
months  after  the  alleged  act  of  Intercourse, 
and  the  pbysldan  testified  that  on  such  ex- 
amination he  found  a  punctured  or  ruptured 
hymen ;  that  the  condition  found  there  might 
have  been  caused  without  having  had  inter- 
course, and  stated  by  what  other  means  said 
condition  might  have  been  caused;  and  that 
the  condition  that  be  found  there  would  not 
be  a  test  of  virginity.  Upon  this  point  see 
Beck's  Medical  Jurisprudence,  p.  150 ;  Gray's 
Anatomy  (10th  Ed.)  1041.  The  case  of  Kee  v. 
State  (Tex.  Cr.  App.)  65  S.  W.  517,  as  weTlew 
It,  was  a  stronger  case  than  the  one  at  bar, 
but  it  was  reversed  by  the  appellate  court 
on  the  ground  of  the  Insufficiency  of  the  evi- 
dence. 

The  record  shows  that,  after  the  Tregos 
had  had  charge  of  the  prosecutrix  for  about 
VA  years,  she  became  unruly  and  disobedient 
and  began  to  stay  out  nights  and  to  go  to 
public  dances  against  their  will  and  without 
their  knowledge.  The  time  arrived  when  she 
must  change  ber  conduct  or  go  back  to  the 
Children's  Home.  Prior  to  the  time  it  was 
determined  that  she  should  be  returned  to  the 
Children's  Home,  she  had  told  only  one  per- 
son of  her  criminal  relations  with  the  de- 
fendant ;  but,  after  It  was  so  determined  that 
she  must  return  to  the  Home,  she  told  sev- 
eral persons,  or  Intimated  to  them,  that  the 
defendant  had  not  treated  her  right.  She  did 
not  want  to  return  to  the  Children's  Home  at 
Boise,  and  the  record  indicates  that,  since  she 
must  do  so,  she  desired  to  vent  her  ill  feeling 
in  some  manner  that  would  Injure  the  Tregos. 
Am  I  View  the  evidence,  the  prosecutrix  was 


Digitized  by 


v^oogle 


1132 


13S  PACIFIC  BEPOSTEB 


gdabo 


not  corroborated  on  any  material  point  on 
the  charge  of  rape,  and  she  la  contradicted 
on  all  the  material  points  by  competent  evi- 
dence. It  is  clear  that  the  evidence  la  not 
sufflclent  to  warrant  a  conviction,  and  that 
the  verdict  of  the  Jury  was  the  result  of  pas- 
sion and  prejudice  and  not  because  the  evi- 
dence was  sufficient  to  sustain,  It  It  has 
been  held  in  many  cases  that  where  the  proa- 
ecntrtz  on  a  charge  of  rape  Is  In  no  way  cor- 
roborated, and  the  defendant  denies  the 
charjge  and  la  corroborated  In  such  denial, 
the  uncorroborated  testimony  of  the  prosecu- 
trix, standing  alone,  is  Insufficient  to  war- 
rant a  conviction.  Sowers  v.  Territory,  6 
Okl.  486,  60  Pac  257 ;  State  v.  Baker,  6  Ida- 
ho, 496,  66  Pac.  81;  State  v.  McMillan,  20 
Mont  407,  61  Paa  827;  People  v.  Hamilton, 
46  OaL  540;  People  v.  Benson,  6  Cal.  221,  65 
Am.  Dec.  606;  People  v.  Ardaga,  51  Cal.  371; 
People  T.  Castro,  60  Cat  118. 

In  the  case  of  State  ▼.  Baker,  6  Idaho,  496, 
56  Paa  81,  this  court  said :  "We  have  exam- 
ined the  record  in  this  case  with  much  care. 
The  crime  charged  la  the  most  heinous  known 
to  the  law.  It  seems  a  strange  thing  to  say, 
but  our  experience  almost  compels  us  to  the 
belief  that,  the  more  monstrous  the  crime 
(barged,  the  more  readily  are  Juries  inclined 
to  give  credence  to  it,  and  the  less  proof  Is 
required  to  establish  it  In  this  case,  the 
only  evidence  against  the  defendant  was  the 
testimony  of  the  prosecutrix,  a  girl  some  15 
years  of  age,  and,  judging  from  the  testimony 
in  the  case,  not  of  the  most  exemplary  or 
amiable  character.  She  is  not  in  a  single 
particular  corroborated;  on  the  contrary,  she 
Is  flatly  contradicted  upon  the  moat  material 
points  by  several  witnesses,  no  one  of  whom 
was  contradicted  or  impeached,  or  sought  to 
be.  We  think  before  a  father  should  be  im- 
mured in  a  prison  for  what  in  t)iis  case  virtu- 
ally amounts  to  Imprisonment  for  life,  his 
conviction  should  be  supported  by  something 
more  than  the  uncorroborated  statements  of 
a  wayward  and  vindictive  girl,  whose  procliv- 
ities. It  is  shown  by  the  evidence,  tend  not  in 
the  direction  of  virtue." 

[4]  Under  the  provisions  of  section  6082, 
Bev.  Codes,  a  witness  may  be  Impeached  by 
a  party  against  whom  he  is  called  by  con- 
tradictory evidence  or  by  evidence  that  his 
general  reputation  for  truth,  honesty,  and  in- 
tegrity is  bad. 

From  the  entire  evidence,  this  court  is  war- 
ranted in  assuming  that  the  jury  must  have 
rendered  the  verdict  under  the  influence  of 
passion  and  prejudice. 

Several  errors  are  assigrned  on  account  of 
the  action  of  the  court  in  admitting  certain 
evidence  which  was  objected  to  by  counsel 
for  the  defendant 

There  is  no  merit  In  the  fifth  error  as- 
signed, as  the  subsequent  testimony  of  the 
prosecutrix  showed  that  she  never  had  been 
pregnant 

The  ooort  erred  in  refusing  to  let  witness 


Christian  answer  the  qneatlons  involved  in 
the  sixth,  seventh,  and  eighth  assignments  of 
error,  and  also  in  refusing  to  let  witnesses 
answer  the  questions  involved  in  the  tenth, 
eleventh,  and  thirteenth  assignments  of  error. 
The  evidence  there  offered  went  to  the  girl's 
truthfulness  and  credibility  and  tended  to 
impeach  her  chaiaoter  for  trnthfolness. 

While  the  action  of  the  conrt  is  not  re- 
versible error,  under  all  of  the  facts  of  this 
case,  in  not  permitting  Kestner  to  answer 
the  questions  Involved  in  assignment  of  error 
No.  12,  the  conrt  should  have  permitted  the 
witness  to  answer  the  question,  as  it  was  for 
the  purpose  of  qualifying  the  witness  and 
to  show  that  he  gave  testimony  of  the  knowl- 
edge he  had  of  the  girl's  conduct  in  the  com- 
munity where  she  lived. 

The  court  did  not  err  In  IbB  rulings  involv- 
ed in  assignments  No&  14,  15,  16,  and  17. 
We  would  suggest,  however,  Uiat  consider- 
able latitude  should  be  allowed  in  cross-ex- 
amining a  witness  as  to  dates  and  occur- 
rences, sufficient  to  test  the  reliability  of  the 
memory  of  the  witness. 

The  court  erred  In  permitting  the  witness 
Beebe  to  answer  the  question  involved  in  as- 
signmeht  No.  18. 

Assignment  No.  19  involves  the  motion  to 
strike  out  the  testimony  of  the  witness  Beach. 
This  witness  testified  In  rebuttal  to  certain 
conduct  she  had  observed  between  the  pros- 
ecutrix and  the  defendant  one  morning  about 
8  o'clock  when  the  girl  was  sick ;  that  she 
saw  him  kissing  and  caressing  her;  and  that 
she  did  not  think  much  of  it  at  that  time. 
This  evidence  was  not  properly  rebuttal,  but 
it  was  not  reversible  error  for  the  court  to 
permit  the  introduction  of  that  evidence  as 
it  did.  We  have  referred  heretofore  to  the 
testimony  of  tjils  witness. 

Assignments  Nos.  20,  21,  22,  and  23  involve 
the  action  of  the  court  in  refusing  to  strike 
out  the  testimony  of  certain  character  wit- 
nesses. Said  witnesses  testified  that  the  rep- 
utation of  the  prosecutrix  for  truthfulness 
was  good,  and  on  cross-examination  they 
show  they  knew  nothing  about  her  reputation, 
as  they  had  never  heard  it  discussed  by  any 
one.  Since  it  appeared  that  they  did  not 
know  the  reputation  of  the  prosecutrix  and 
had  never  heard  the  matter  mentioned,  the 
evidence  given  by  them  was  Incompetent  and 
irrelevant  and  should  have  been  stricken  out 

[7]  It  is  next  contended  that  the  court  erred 
in  refusing  to  give  defendant's  instruction 
No.  1.  While  that  instruction  states  the  law 
applicable  to  the  facts  of  this  case  substan- 
tially correct,  yet  we  think  that  the  Instruc- 
tions given  by  the  court  covered  substantially 
the  same  ground  as  said  requested  instruc- 
tion, and  for  that  reason  it  was  not  reversible 
error  on  the  part  of  the  court  to  refuse  to 
give  said  requested  instruction. 

We  therefore  conclude  that  the  evidence  Is 
Insufficient  to  warrant  a  conviction  or  an*- 
tain  the  verdict  and  for  that  reasoo,  and  for 
the  manyenon  of  law  committed  during 
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ttie  trial,  the  Jadgment  must  be  reversed,  and 
a  new  trial  is  ordered. 

STEWART,  J.,  concurs. 

AILSHIE,  C.  J.  (dissenting).  I  am  unable 
to  agree  to  a  reversal  of  tbe  Jndgment  in 
this  case.  This  court  should  not  usurp  the 
functions  of  the  Jury,  and  the  Jury  have 
heard  the  evidence,  and  12  men  have  return- 
ed their  unanimous  verdict  of  guilty,  and 
the  trial  judge  who  heard  all  the  evidence 
approved  the  verdict  and  pronounced  judg- 
ment and  sentence  accordingly.  There  was  a 
sharp  conflict  in  the  evidence  in  this  case, 
as  there  always  is  in  cases  of  this  kind; 
but  the  Jury  evidently  believed  this  young 
girl,  who  claims  that  her  person  has  been 
outraged,  and  gave  credence  to  the  witness 
who  corroborated  her  story.  If,  however, 
this  girl  is  unworthy  of  belief,  as  my  Asso- 
ciates suggest,  and  the  testimony  of  Rev. 
Mr.  Christian  and  the  county  school  superin- 
tendent of  Bingham  county  corroborating  her 
story  are  to  be  disregarded,  then  I  fall  to 
see  why  the  court  should  order  a  new  trial. 
This  is  undoubtedly  all  the  evidence  there 
is  In  the  case,  and  I  fall  to  see  why  the  mat- 
ter should  be  longer  drawn  out  in  the  courts. 


(26  laabo,  vrn  

TILDEN  V.  HUBBARD. 

(Sapreme  Court  of  Idaho.     June  10,  1913. 
On  Rehearing,  March  4,  1914.) 

1.  CONTBAOTS  ({  166*)  —  COHBTEUCnOH  —  IM- 
IKNTION. 

Id  the  construction  of  a  contract  the  court 
should  endeavor  to  arrive  at  the  intention  of 
the  parties,  and,  if  there  is  room  for  doubt  as 
to  its  true  meaning,  the  facts  and  drcumstanc- 
es  out  of  which  such  contract  arose  should  be 
considered,  and  the  contract  construed  in  the 
light  of  such  facts  and  circumstances,  so  that 
the  intention  of  the  parties  to  the  contract  may 
be  ascertained  if  possible  and  given  effect. 

[Ed.  Note.— For  other  cases,  see  Contracta, 
Cent  Dig.  |  7S2;    Dec  Dig.  S  169.*] 

2.  CoNTBAOTS  (I  196*>— CONSTBUCnON. 

Where  a  contract  is  entered  into  for  plant- 
ing an  orchard,  and  for  the  cultivation  and  ir- 
rigation of  the  same,  wliich  contains  the  fol- 
lowing provision:  "To  clear  land  from  sage- 
brush, level,  cultivate,  conttmct  laterals  and 
water  lifts  necessary  for  irrigating  said  land, 
irrigate  and  in  all  ways  care  for  the  same  in 
a  good  and  workmanUlie  manner,  and  to  re- 
place aiv  trees  that  mn^  be  accidentally  de- 
stroyed, or  tiiat  shall  fail  to  grow  from  any 
reason,  or  from  any  caase.  for  the  period  of 
four  full  growing  seasons  from  date  bereor' — 
such  contract  is  clear  and  explicit,  and  the 
language  in  no  way  obligates  the  promisor,  the 
appellant  in  this  case,  to  build  a  fence  around 
the  land  sufficient  to  keep  rabbits  from  tres- 
passing upon  said  land,  and  shows  no  inten- 
tion of  the  parties  to  include  said  obligation  in 
the  contract;  and  an  instruction  given  by  the 
trial  court  in  accordance  with  the  terms  of  the 
contract  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  K  897-899;    Dec.  Dig.  f  196,»] 


3.  Ai«PEAi,  AITO   Bbbob   (S  1002*)- Vebdict- 

BJVIDENCE. 

Held,  that  the  evidence  is  conflictine  upon 
a  number  of  issues  of  fact;  but,  under  the  rule 
established  in  this  state,  this  court  will  not  re- 
verae  a  judgment  in  a  case  where  there  is 
substantial  evidence  to  support  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  3985-3937;  Dec.  Dig.  | 
1002.]* 

4  CoNTBACTS  (I  350*)— Actio*  fob  Bbbaoh— 

SlTTFICIXNCY  OF   EVIDXNCE. 

Beld,  that  there  is  substantial  evidence  to 
support  the  verdict 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1819-1823;   Dec  Dig.  i  350.*] 

5.  EviDENOE    (I    698*)— ErPEBt  Testimoht— 
Weight  and  Pbobative  Effeot. 

The  role  of  law,  as  we  understand  it,  is 
that  the  fact  that  one  party  has  a  greater  num- 
ber of  expert  witnesses  than  the  other  party 
is  not  the  controlling  test  for  determining  the 
preponderance  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {}  2450-2452;   Dec  Dig.  {  59a*] 

6.  CONTBACTB   (J    195*)— CONSTEUCTION. 

Where  an  instrnction  under  the  issues  and 
the  evidence  is  as  follows:  "Still  the  defend- 
ant was  bound  to  use  reasonable  care  to  care 
for  these  trees,  and  this  care  would  include  the 
adoption  of  ordinary  and  reasonable  methods 
for  the  protection  of  the  trees  against  rabbits, 
short  of  building  a  fence  or  the  erection  of  any 
other  permanent  improvement  on  the  property 
—the  instruction  states  the  law  governing  tbe 
terms  of  the  contract  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  «  897-899;   Dec  Dig.  {  195.*] 

7.  Contracts    (§    195*)— Constbuouion— "In 
All  Ways  Cabe  fob  the  Same  in  a  Good 

AND  WOBKITANLIKE  MaNNEB." 

The  following  language  used  in  the  con- 
tract: "In  all  ways  care  for  the  same  in  a 
good  and  workmanHke  manner" — means  sudt 
means  as  is  ordinarily  and  reasonabl:F  required 
to  protect  the  trees  against  the  injury  from 
rabbits. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  $}  897-899;   Dec  Dig.  {  195.*] 

8.  Appeal  and  Ebbob  ({  1170*)— Vebdici  fob 
Daiiaues-^Disposition  of  Caose. 

Where  the  evidence  shows  that  tar  paper 
wrapped  upon  the  trees  was  applied  to  the 
trees  as  a  protection  against  rabbits,  and  such 
method  is  Uie  only  method  known  for  the  pro- 
tection of  trees  against  rabbits  other  than  fenc- 
ing, which  is  not  required  under  the  contract 
and  the  jury  finds  such  protection  was  provided 
in  a  good  and  workmanlike  manner,  and  was 
the  onlv  method  other  than  fencing  that  was 
generally  resorted  to  under  the  facts  of  the 
case,  and  the  verdict  of  the  jury  may  include 
damages  assessed  resulting  from  injuries  done 
by  rabbits,  this  court  will  not  reduce  the  amount 
of  damages  or  reverse  the  case,  because  such 
verdict  may  Include  damages  for  injuries  done 
by  rabbits. 

[Ed.  Note.— 'For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4032,  4066.  4075,  4098, 
4101,  4454,  4540-4545;    Dec  Dig.  $  1170.*] 

9.  Appeal  and  Ebbob  (|  1002*)— Vebdict  fob 
Damages— Evidence. 

Where  the  complaint  alleges  damages  on 
account  of  lack  of  cultivation,  improper  irriga- 
tion, and  destruction  by  rabbits,  and  evidence 
was  offered  for  and  against  each  of  said  alle- 
gations, and  the  jury  finds  a  general  verdict  for 
the  plaintiff,  assessing  the  aggregate  damages 
in  the  sum  of  $4,000,  and  no  instructions  are 
given  or  questions  submitted  to  the  jury  re- 
quiring the  jury  to  find  the  damages  speoAcal- 
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ly  apoD  each  ol  the  alleged  cantos  of  injniy> 
the  verdict  of  the  jury  wifl  not  be  set  aside  be- 
cause the  verdict  is  not  snatained  b^  sufficient 
evidence  on  each  of  the  alleged  injuries. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Die  §f  3836^937;    Dec.  Dig.  { 

10.  CONIBACTS    (S    196*)— CoHBTBTJOnOH. 

Where  E.  agrees  to  eonstmct  canals,  and 
a  water  lift,  and  the  necessary  machinery  for 
the  purpose  of  operating  such  water  lift  to  be 
used  in  carrying  the  water  to  the  lands  to  be 
irrigated,  the  court  did  not  commit  an  error  by 
Instructing  the  jury  that  the  defendant  was  re- 
quired 1^  the  contract  to  furnish  a  water  lift 
only  if  it  was  necessary  for  the  irrigation  of 
the  land,  or  some  part  thereof,  and  that  it 
would  have  to  be  a  water  lift  that  would  work, 
and,  if  power  or  an  engine  was  necessary  for 
the  purpose  of  operating  the  water  life,  that 
it  was  the  duty  of  the  defendant  to  furnish 
such  power  and  engine,  and  that  the  appellant 
had  no  right  to  remove  the  same,  as  it  had  be- 
come a  part  of  the  works  of  irrigation  under 
the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {§  897-899;    Dec.  Dig.  S  195.*] 

11.  Tbial  (I  260*)— Rbfusai.  or  Instbcchons 

COVBBXD. 

In  a  trial  by  jury,  where  the  trial  court  in- 
structs the  jury  that  the  instructions,  taken 
as  a  whole,  state  the  law  of  the  case,  and  that 
all  the  instructions  given  should  be  considered 
by  the  jury,  and  it  appears  upon  appeal  that 
such  instructions,  when  taken  as  a  whole,  state 
the  law  applicable  to  the  facts,  and  do  not  mis- 
lead the  jury,  the  verdict  of  the  jury  will  not 
be  disturbed  on  appeal,  upon  the  ground  that  a 
requested  instruction  was  not  given. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent. 
Dig.  IS  661-659:    Dec  Dig.  {  260.*] 

12.  Appeal  and   Ebbob  (§  1170*)  —  Vbbdiot 
roB  Dakaoes— Disposition  or  Cause. 

Where  the  complaint  alleges  damages  for 
injury  sustained  by  several  causes  in  the  sum 
of  S15,200,  and  evidence  is  introduced  for  and 
against  the  total  alleged  damages,  and  the  jury 
return  a  verdict  for  the  sum  of  $4,000,  and 
there  is  substantial  evidence  to  Bustain  said 
amount,  the  verdict  will  not  be  set  aside  be- 
cause it  is  excessive,  or  for  the  reason  that  it 
cannot  be  determined  just  what  items  of  dam- 
age were  included  in  the  total  amount  found 
by  the  Jury  by  their  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4032,  4066,  4075,  4098, 
4101,  4454,  45404S^:    Dec.  Dig.  f  1170.*] 

Appeal  from  District  Court,  Ada  County; 
Cbarles  P.  McCarthy,  Judge. 

Action  by  Eugene  M.  Tilden  against  Daniel 
B.  Hubbard  for  damages  for  default  of  writ- 
ten contract  From  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Cavanab,  Blake  &  MacLane  and  Qeo.  H. 
Bust,  all  of  Boise,  for  appellant  Wood  te 
Driscoll,  of  Boise,  for  respondent 

STEWABT,  J.  Tbe  respondent,  Eugene  M. 
THden,  brought  tbls  action  against  the  ap- 
pellant, Daniel  R.  Hubbard,  to  recover  dam- 
ages in  tbe  sum  of  $15,200  for  breach  of  con- 
tract entered  into  between  the  parties  on  De- 
cember 16,  1909.  Tbe  complaint  alleges  the 
making  of  the  contract,  and  sets  forth  such 
contract,  and-  alleges  that  tbe  defendant 
plowed  and  planted  the  land  in  the  spring  of 
1910;    that  the  trees  then  set  but  were  not 


at  tbe  time  of  setting  In  a  healthy,  growing 
condition,  but  that  they  were  greatly  weak- 
ened In  vitality;  that  said  trees  were  not 
set  In  loose  top  soil,  but  that  a  large  propor- 
tion were  set  too  deep  in  clay  soil ;  and  that 
defendant  did  not  irrigate  said  trees  at  all 
until  said  trees  became  further  weakened  in 
vitality,  and  did  not  afterward  cultivate  and 
irrigate  said  trees  In  a  workmanlike  manner 
so  as  to  secure  the  growth  thereof,  and,  as  a 
result  of  said  failure  of  the  defendant  to 
set  suitable  trees,  and  on  account  of  his  fail- 
ure to  cultivate,  and  irrigate,  and  care  for 
said  trees  in  a  workmanlike  manner,  prac- 
tically all  of  said  trees  so  set  In  the  year 
1910  failed  to  grow,  and  ultimately  died,  or 
were  ^eft  in  such  a  weakened  condition  as 
to  be  worthless.  The  same  allegations  and 
defaults  are  also  practically  alleged  in  the 
complaint  as  to  the  year  1911,  and  In  addi- 
tion to  such  default  Is  alleged  failure  to  con- 
struct a  water  lift  to  Irrigate  about  10  acres 
of  land,  as  required  by  the  contract  The 
answer  admits  the  making  of  the  contract 
and  the  payments  alleged,  and  denies  the  al- 
legations of  default  in  performance  of  tbe 
contract  dui^lng  the  years  1910  and  1911,  and 
alleges  that  the  high  land  for  which  a  water 
lift  was  necessary  was  properly  Irrigated 
with  tank  wagons  In  1910,  and  that  the  water 
lift  was  constructed  In  1911,  and  alleges  tbat 
any  trees  that  were  lost  during  the  year 
1910  were  lost  on  account  of  the  plaintiff's 
own  negligence  In  falling  to  build  a  fence 
around  said  orchard,  as  a  result  whereof 
rabbits,  without  any  fault  on  the  part  of  tbe 
defendant,  got  Into  said  orchard  and  ate, 
gnawed  down,  and  destroyed  many  of  said 
trees,  and  aflSrmatively  alleges  tbat  tbe  de- 
fendant fully  compiled  with  tbe  contract  in 
all  respects.  The  cause  was  tried  to  a  Jury, 
and  a  verdict  waa  rendered  for  the  plaintiff 
for  the  sum  of  $4,000.  A  motion  for  a  new 
trial  was  made  and  denied.  This  appeal  Is 
from  the  judgment,  and  from  tbe  order  deny- 
ing a  new  triaL 

[1,  2]  The  part  of  the  contract  Involved  In 
this  suit  is  as  follows:  "That  the  party  of 
tbe  first  part,  for  and  in  consideration  of  tbe 
sum  of  $4,800,  agrees  to  plant  the  whole  of 
the  wfst  half  of  tbe  northwest  quarter  of 
section  9,  township  2  north,  range  1  east  of 
Boise  Meridian,  to  fruit  trees  of  the  follow- 
ing kind  and  varieties,  to  wit:  Tbree-flfths 
of  said  land  to  Jonathan  apple  trees,  one-ffith 
to  Kome  Beauty  apple  trees,  and  one-fifth  to 
Wlnesap  apple  trees,  within  one  year  fro'm 
tbe  date  hereof,  and  to  clear  said  land  of 
sagebrush,  level,  cultivate,  construct  laterals 
and  water  lifts  necessary  for  irrigating  said 
land,  irrigate,  and  In  all  ways  care  for  the 
same  In  a  good  and  workmanlil;e  manner, 
and  to  replace  any  trees  that  may  be  acci- 
dentally destroyed,  or  that  shall  fair  to  grow 
I  from  any  reason  or  from  any  cause,  for 
!  tbe  period  of  four,  full  growing  seasons  from 
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the  date  hereof,  and  after  said  tract  has 
been  planted  to  fruit  trees  as  above  agreed." 

The  features  In  the  contract  involved  are: 
<1)  The  appellant  agrees  to  plant  the  whole 
of  the  80  acres:  (2)  to  clear  said  land  of 
sagebrush,  level,  cultivate,  construct  laterals 
aud  water  Uftt  neeeasary  for  irrigating  said 
land,  irrigate,  and'  in  all  leayt  care  for  the 
same  in  a  good  and  workmanlike  manner,  and 
to  replace  any  trees  that  may  be  accidentally 
destroyed,  or  that  shall  fail  to  grow  from 
any  reason,  or  from  any  cause,  for  the  period 
of  four  full  grovDing  aeagons  from  date  here- 
of, and  after  said  tract  lias  been  planted  to 
trees  as  above  agreed. 

It  will  be  observed  from  the  language  the 
contract  contains  no  obligations  on  the  part 
of  the  appellant  to  build  a  fence  around  said 
land  sufficient  to  keep  rabbits  from  trespass- 
ing upon  said  lands,  and  this  court  cannot  as- 
sume from  any  language  used  that  the  par- 
ties so  intended.  The  trial  court,  in  an  in- 
struction given  to  the  Jury  upon  the  law, 
said;  "The  defendant  was  not  bound,  un- 
der the  terms  of  this  contract,  to  build  a 
cabbit-proof  fence,  or  to  erect  any  other 
permanent  improvement  on.  the  property  in 
order  to  protect  the  trees  from  rabbits." 

In  this  part  of  the  instmction  we  are  sat- 
isfied that  the  court  correctly  Interpreted  the 
contract,  and  correctly  stated  the  law,  and 
correctly  Instructed  the  Jury  that  under 
the  law  the  appellant  was  not  bound  to 
fence  to  protect  the  trees  from  rabbits,  and 
could  In  no  way  be  liable  for  damages  be- 
cause of  failure  to  erect  a  proper  rabbit- 
proof  fence.  In  construing  the  contract,  we 
find  the  language  clear  and  plain  as  to  the 
duty  of  the  promisor;  It  is  not  ambiguous, 
and  clearly  expresses  the  intention  of  the 
parties.  The  general. rule  of  law  governing 
the  construction  of  contracts  which  has  been 
announced  by  this  court,  and  the  rule  gen- 
«raUy  adhered  to  by  courts  of  last  resort,  is 
that  in  the  construction  of  contracts  the 
court  should  endeavor  to  arrive  at  the  real 
Intention  of  the  parties,  and,  if  there  Is  room 
for  doubt  as  to  its  true  meaning,  the  facts 
and  circumstances  out  of  which  such  con- 
tract arose  should  be  considered,  and  the 
contract  construed  in  the  light  of  such  facts 
and  circumstances,  so  that  the  intention  of 
the  parties  to  the  contract  may  be  ascertain- 
ed if  possible  and  given  effect  Twin  Falls, 
etc.,  Fruit  Co.  v.  Salisbury,  20  Idaho,  110,  117 
Pac.  118.  This  same  rule  is  followed  in  many 
authorities:  Rockefeller  v.  Merrltt,  76  Fed. 
■906,  22  C.  C.  A.  608,  35  U  B.  A.  633 ;  Speed 
V.  St  Louis,  M.  B.  T.  B.  €!o.,  86  Fed.  235,  30 
>C.  C.  A.  1;  Stockton  Sav.,  etc.,  Soc.  v. 
Purvis,  112  Cal.  236,  44  Faa  561,  53  Am. 
St  Bep.  210;  2  Page  on  Contracts,  f  1104; 
Burke  Land,  eta,  Co.  v.  Wells  Fargo  &  Co.,  7 
Idaho,  42,  60  Pac.  87.  So,  in  considering  the 
«ufficlency  of  the  evidence  and  the  instruc- 
tions, the  liability  of  the  appellant  in  not 
constructing  a  fence  wiU  te  dismissed  from 
further  conslderatioja. 


[4]  The  first  assignment  of  error  is  insuf- 
ficiency of  the  evidence  to  Justify  the  .verdict, 
and  under  this  specification  of  error  counsel 
for  appellant  contends:  (1)  That  the  evi- 
dence is  insufficient  to  authorize  a  recovery 
by  plainUff.  This  specification  is  general, 
and  includes  every  other  specification,  and 
will  be  considered  generally.  (2)  That  all 
the  evidence  In  the  case  supports  the  facts 
that  defendant  cleared  the  ground  of  sage- 
brush, and  prepared  the  land  for  planting, 
in  accordance  with  the  contract  in  the  year 
1910.  This  specification  may  or  may  not  be 
true,  and  yet  It  would  not  alone  be  ground 
for  reversal.  We  are  unable  to  determine 
from  the  evidence  whether  the  fact  that 
the  defendant  did  clear  the  land  of  sage- 
brush, and  prepare  the  land  for  planting,  in 
accordance  with  the  contract,  was  a  matter 
that  influenced  the  Jury  one  way  or  the  oth- 
er in  assessing  the  damages  In  the  case. 
They  may  have  based  the  damages  upon  oth- 
er grounds  alleged  in  the  complaint,  and  oth- 
er evidence  offered.  (3)  That  all  the  evi- 
dence in  the  case  supports  the  fact  that  the 
defendant  procured  healthy  trees  for  plant- 
ing the  land,  that  he  planted  them  properly, 
and  irrigated  and  cultivated  them  at  proper 
intervals,  and  In  a  proper  manner,  and  that 
he  took  reasonable  and  customary  precau- 
tions and  care  to  protect  them  against  rab- 
bits, all  in  a  good  and  workmanlike  manner, 
and  in  accordance  with  the  contract  tn  that 
behalf  in  the  year  IdlO.  This  specification 
will  be  treated  with  No.  1  hereafter.  (4)  That 
aU  the  evidence  In  the  case  supports  the 
fact  that  the  plaintiff  visited  the  land  dur- 
ing the  fall  of  1910,  after  the  growing  sea- 
son was  over,  and  that  he  saw  and  under- 
stood the  condition  of  the  trees  and  land  at 
that  time,  and  that  he  waived  any  claim  for 
damages  which  he  might  have  had  because 
of  the  condition  of  the  trees  and  lands  at 
that  time.  We  will  consider  this  specifica- 
tion with  the  others.  Specifications  5,  6,  7, 
and  8  may  all  be  treated  together,  and  will 
now  be  considered. 

The  evidence  consists  of  330  pages  of  type- 
written matter,  and  is  contradictory  upon 
most  of  the  facts  which  relate  specifically  to 
the  planting,  cultivation,  irrigation,  and  care 
of  the  trees  during  the  years  1910  and  1911. 
Witnesses,  both  for  plaintiff  and  defendant, 
give  substantial  evidence  wUch  tends  to  sup- 
port the  contention  of  the  respective  parties 
upon  the  facts  of  the  case.  The  issues  upon 
which  the  evidence  was  presented  were  issues 
of  fact  and  the  Jury  determined  the  disputed 
questions,  and  we  are  satisfied  that  the  Jury 
made  no  mistake  in  finding  upon  the  issues 
of  fact 

Appellant,  and  likewise  respondent  in  the 
briefs,  recite  the  evidence  of  the  respective 
parties  upon  all  the  issues  of  fact,  and  we 
are  satisfied  from  an  examination  of  the  ev- 
idence that  there  is  substantial  evidence  up- 
on all  the  issues  upon  which  the  Jury  passed, 
and  it  can  serve  no  purpose,  and  would  be  a 
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\ra8te  of  time,  for  this  court  to  dte  tbe  evl- 
dence  which  the  Jury  had  before  It 

Complaint  Is  made  niwn  the  part  of  coun- 
sel for  appellant  that  the  witnesses  on  the 
part  of  the  respondent  had  no  personal 
knowledge  of  the  facts,  and  gave  testimony 
In  the  way  of  opinions  upon  the  different 
facts,  such  as  the  preparation  of  the  ground, 
the  planting  of  the  trees,  and  the  character 
of  the  same,  and  their. irrigation,  cultiva- 
tion, and  care,  excepting  the  evidence  of  three 
witnesses,  Hosier  and  the  two  Chapmans. 
The  witnesses  named  were  the  parties  who 
did  the  work  In  preparing  the  ground,  plan^ 
Ing  the  trees,  and  tending  to  them.  The  ev- 
idence of  these  three  witnesses  Is  clear  and 
positive,  and  they  testify  to  the  preparation 
of  the  ground,  the  health,  appearance,  and 
character  of  the  trees,  the  manner  of  plant- 
ing, the  Irrigation  of  the  trees,  and  the  care 
given  them. 

It  would  seem  from  the  «vldence  that  the 
Chapmans  and  Hosier,  the  parties  who  plant- 
ed and  cared  for  the  trees  during  the  year 
1910,  and  Matthews,  who  reset  and  cared  for 
the  trees  during  the  year  1911,  were  used  as 
witnesses  by  both  parties,  and  that  experts 
were  not  called  ui>on  to  testify  as  to  whether 
the  trees  were  properly  set,  except  as  to 
depth;  while  there  is  some  evidence  tending 
to  show  that  the  trees  were  not  set  at  prop- 
er depth.  But,  be  that  is  it  may,  the  evi- 
dence does  not  clearly  show  whether  the  Ju- 
ry based  their  verdict  upon  the  question  as 
to  whether  the  trees  were  properly  planted, 
or  upon  the  lack  of  care  after  planting, 
or  upon  damages  resulting  from  injury  by 
rabbits,  or  upon  which  one  of  the  three  al- 
leged causes  of  damages.  It  does  appear, 
however,  that  the  opinion  evidence  was  ad- 
dressed directly  to  the  question  whether  or 
not  the  trees  died  and  became  worthless  as 
the  result  of  want  of  cultivation  or  lack  of 
proper  care. 

Many  expert  witnesses,  after  they  had 
heard  stated  the  care  and  attention  given 
the  trees  at  the  time  of  planting  and  there- 
after, testified  that  during  the  years  1910 
and  1911  the  cause  of  death  of  the  trees  and 
the  failure  of  the  trees  to  grow  was  the  man- 
ner of  planting  and  caring  for  them,  inde- 
pendent of  the  damage  done  to  the  trees  by 
rabbits;  and  other,  witnesses  who  had  made 
a  personal  examination  of  the  trees  during 
the  year  1911  testified  that  the  manner  of 
planting  the  trees  and  the  care  given  them 
by  those  who  planted  and  cared  for  them 
was  such  that  the  trees  would  not  grow. 
Other  witnesses  testified  that  the  trees  were 
properly  planted,  cultivated,  and  irrigated. 

Hosier  and  Chapman  also  testified  that,  so 
far  as  protecting  the  trees  from  rabbits,  tar 
paper  was  rolled  In  cylindrical  form,  and  the 
cylinder  set  loosely  over  the  trees  from  the 
top  of  the  ground  without  any  fastening 
whatever,  and  the  wind  promptly  carried 
away. a  part  of  it,  and  the  rabbits  found  no 
difiiculty  in  lifting  the  paper  up  and  work- 


ing under  it,  and  the  result  was  that  damage 
was  done  by  rabbits.  The  evidence,  however, 
of  these  three  witnesses  as  to  the  character 
of  the  trees  and  the  cultivstion  and  irriga- 
tion of  the  same  shows  that  it  is  In  favor  of 
the  plaintiff.  There  are  a  number  of  wit- 
nesses who  testify  that  the  trees  died  from 
lack  of  moisture.  There  Is  also  evidence  to 
the  effect  that  the  method  of  treating  tiie 
trees  with  tar  paper,  for  the  protection  of 
the  same  from  injury  by  rabbits,  would  weak- 
en the  trees,  and  was  not  beneficial  to  them. 

From  this  testimony  It  is  clear  that  there 
is  a  conflict  in  the  evidence  upon  the  issues 
as  to  whether  the  trees  were  properly  plant- 
ed and  cared  for. 

[6]  The  contention  of  counsel  is  perhaps 
correct  as  to  the  preponderance  of  the  evi- 
dence under  the  conditions  and  facts  in  the 
contention  made;  but  in  our  opinion  the  evi- 
dence does  not  come  within  the  statement  of 
counsel.  While  we  find  that  there  is  a  con- 
filct  in  the  opinion  evidence,  we  do  not  find 
that  there  Is  positive  evidence  on  the  side  of 
the  appellant,  and  not  upon  the  side  of  the 
respondent,  upon  the  Issues  of  faict  upon 
which  the  opinions  were  giv«L  Positive  evi- 
dence. In  our  judgment,  may  be  found  on  the 
material  facts  upon  botti  sides,  in  addition  to 
the  opinion  evidence,  and  the  jury  has  de- 
termined the  weight  of  the  evidence  in  favor 
of  the  respondent. 

The  evidence  and  opinion  of  many  farmers 
who  testlfled  for  plaintiff  was  certainly  the 
very  best  evidence  that  could  be  secured  upon 
sudi  matters  concerning  the  preparation  of 
the  land  and  the  planting  of  trees,  the  culti- 
vation and. care  of  the  orchard,  as  well  as 
the  damages  done  to  such  trees.  This  char- 
acter of  evidence  is  recognized  by  the  author- 
ities. Mr.  Lawson,  in  his  work  on  Expert 
and  Opinion  £)vldence^  p.  19,  saya:  "The  opin- 
ions of  farmers  concerning  the  value  of  land, 
crops,  stock,  or  services,  and  the  damages 
done  thereto,  are  admissible." 

To  the  same  effect  are  Townsend  v.  Brand- 
age,  4  Hun  (N.  X.)  264;  Wallace  v.  Slncb, 
24  Mich.  255;  Bailvvay  v.  Larsen,  10  Colo. 
71,  84  Pac.  477.  We  are  inclined  to  think 
that  counsel  for  appellant  is  in  error  In  ques- 
tioning the  weight  or  value  of  the  evidence 
on  the  part  of  respondent  There  was  some 
opinion  evidence  and  expert  evidence  offered 
by  both  parties  in  the  case,  and  the  appellant 
presented  several  experts  who  were  exam- 
ined, and  to  whom  hypothetical  questions 
were  directed,  and  such  hyi)othetlcaI  ques- 
tions were  supposed  to  embrace  the  conten- 
tions involved  in  the-  case,  and  the  expert 
witnesses  testified  that  the  trees  were  not 
properly  planted  or  cared  for,  and'  for  lack 
of  proper  care  they  became  worthless.  When 
the  evidence  is  examined  as  a  whole,  the 
jury  made  no  mistake  In  judging  the  weight 
of  evidence  and  the  preponderance  of  evi- 
dence on  the  various  issues  of  fact  The  fact 
that  one  party  bad  a  greater  number  of  ex- 
pert witnesses  than  the  other  la  not  the  coa- 


Digitized  by 


v^oogle 


Idabo) 


TILDEN  V.  HUBBARD 


1137 


trolling  test  for  determining  tlie  preponder- 
ance of  the  evidence. 

[3]  Taking  the  evidence  as  a  whole  npon 
the  different  Issues,  there  can  be  no  question 
but  that  it  is  very  conflicting;  but  the  mie 
is  eatabliiihed  In  this  state  that  this  court 
win  not  reverse  a  judgment  in  a  case  where 
there  is  substantial  evidence  to  support  the 
verdict  of  the  Jury.  Section  4824,  Rev. 
Codes;  Just  v.  Idaho  Canal,  etc.,  Co., 
16  Idaho,  630,  102  Pac.  381,  133  Am. 
8t  Rep.  140.  Counsel  for  appellant,  how- 
ever, in  their  brief  and  oral  argument, 
attempt  to  distinguish  that  rule  from  the 
facts  of  this  case,  "whether  or  not  a  con- 
flict in  opinion  evidence  as  to  the  effect  of 
facts  which  are  undisputed  in  the  face  of 
direct  evidence  as  to  what  the  effect  was  In 
fact  presents  a  substantial  conflict  In  the 
evidence."  What  was  Intended  by  this  state- 
ment, apparently,  is  that,  where  the  opinion 
evidence  is  conflicting,  and  there  is  positire 
evidence  on  one  side,  on  appeal  the  case 
should  be  sent  back  for  a  new  trial,  under 
the  rule  that  expert  evidence  or  opinion  evi- 
dence is  entitled  to  no  weight,  where  it  is 
contradictory  of  direct  evidence  from  person- 
al knowledge. 

It  is  next  urged  that  the  trial  court  erred 
in  allowing  an  amendment  to  the  complaint 
This  amendment  is  an  allegation  of  failure 
on  the  part  of  the  appellant  to  protect 
against  rabbits. 

[6]  Error  is  also  assigned  in  the  giving  of 
instruction  7,  in  which  the  court  said,  after 
instructing  the  jury  that  the  defendant  was 
not  bound  to  buUd  a  fence  or  to -erect  any 
permanent  Improvement  to  protect  the  trees 
from  rabbits:  "Sill  the  defendant  was  botv>d 
to  use  reasonable  care  to  care  for  these  trees, 
and  this  care  wquld  include  the  adoption  of 
ordinary  and  reasonable  methods  for  the 
protection  of  the  trees  against  rabbits,  short 
of  building  a  fence  or  the  erection  of  any 
other  permanent  Improvement  on  the  prop- 
erty." And  also  the  refusal  to  give  instruc- 
tion No.  4,  which  stated  in  effect  that  the 
defendant  was  not  bound  to  buUd  a  rabbit- 
proof  fence:  "And  if  yon  And  that  the- trees 
were  destroyed  by  rabbits,  without  any  fault 
on  the  part  of  the  defendant,  the  plaintiff 
cannot  recover  on  account  of  trees  so  de- 
stroyed." And  also  the  refusal  to  give,  de- 
fendant's requested  Instruction  No.  7,  to  the 
effect  that,  if  plaintiff  knew  that  the  land 
was  unfenced,  and  acquiesced  In  some  other 
method  of  protection  against  rabbits,  he  could 
not  recover  damages  for  rabbit  Injuries  dur- 
ing the  time  the  fence  remained  uncon- 
etructed. 

[7-(]  This  contention  is  based  npon  the  con- 
struction of  the  contract  between  the  par- 
ties, and  the  particular  language  upon  which 
appellant  bases  his  argument  is  the  follow- 
ing: "And  to  clear  said  land  of  sagebrush, 
level,  cultivate,  construct  laterals  and  water 
lifts  necessary  for  irrigating  said  land,  irri- 
gate, and  in  all  icay,a  care  /or  the  tame  in 
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a  good  and  toorhmanUke  tnanner."  The  re- 
spondent, in  answer  to  this  contention,  re- 
lies upon  the  same  language  above  quoted, 
and  argues  that  snch  language  reqoires  the 
appellant  to  in  all  ways  care  for  the  same  in 
a  good  and  workmanlike  manner,  and  that 
this  means  to  do  all  those  things  required  in 
order  to  protect  in  a  good  and  workmanlike 
manner  the  trees,  and  this  meant  to  do  what 
is  ordinarily  and  reasonably  required  to  pro- 
tect the  trees  against  the  injury  from  rab- 
bits. An  examination  of  the  evidence  shows 
that  the  only  method  ordinarily  resorted  to 
by  farmers  and  orchard  growers  other  than 
fencing  against  rabbits  was  to  put  around 
the  trees  tar  paper.  Some  witnesses  con- 
demn such  method;  but  there  is  no  evidence 
showing  any  other  method  except  fencing. 
The  evidence  as  to  whether  tar  paper  is  of 
value  is  very  doubtful  and  unreliable;  but 
the  jury  under  the  evidence  would  perhaps 
be  justifled  in  flnding  such  protection  was 
provided  In  a  good  and  workmanllke'manner, 
and  was  the  only  method  other  than  fencing. 
To  our  minds  the  appellant  applied  this 
method  as  it  was  generally  applied  by  farm- 
ers and  orchardlsts  in  caring  for  and  pro- 
tecting apple  trees.  We  are  satisfied  that 
there  is  no  evidence  upon  which  the  jury 
were  justified  In  flnding  that  the  appellant 
was  negligent,  or  was  Uable  for  the  injury 
done  by  rabbits  for  the  year  1910. 

Under  the  evidence  it  is  clear  that  the 
plaintiff  cannot  recover  for  injury  done  by 
rabbits  for  the  year  1010,  and  that  the  de- 
fendant used  the  method  generally  approved 
by  orcbardlsts  for  the  protection  of  the  trees 
from  Injury  by  rabbits,  and  that  the  plaintiff 
approved  the  mecnod  adopted  Dy  the  defend- 
ant, and  that  the  only  method  that  would 
have  been  effective  would  have  been  the  con- 
struction of  a  rabbit-proof  fence  surrounding 
the  80  acres  where  the  orchard  was  planted. 

There  can  be  no  question  but  that  the  or- 
chard planted  under  the  contract  during  the 
year  1010  and  also  during  the  year  1911  suf- 
fered, and  that  a  great  number  of  trees  died 
and  became  worthless,  and  the  extent  of  this 
condition  was  such  as  to  Justify  the  plaintiff 
in  refusing  to  make  the  payment  due  in  1911, 
and  that  the  plaintiff  was  Justified  in  refus- 
ing to  proceed  under  the  contract,  and  had 
the  right  to  declare  the  contract  forfeited. 
It  is  conceded  that  evidence  was  introduced 
showing  Injury  and  loss  of  trees,  and  damage 
was  sustained  by  plaintiff  by  reason  of  de- 
fendant's failure  to  properly  cultivate  and 
irrigate,  and  also  damages  and  injury  were 
sustained  by  the  plaintiff  by  reason  of  de- 
struction by  rabbits.  This-court  is  unable  to 
determine  what  per  cent  or  part  of  the  ver- 
dict was  allowed  on  account  of  lack  of  culti- 
vation, improper  Irrigation,  or  destruction 
b.'T  rabblta  The  Jury  evidently  arrived  at 
anJ  fixed  the  total  damages  without  def4>r- 
mlning  the  amount  of  the  damages  resulting 
from  any  one  of  the  several  causes.  Tbls 
was  permissible  under  the  allegations  of  tht    . 
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complaint  which  alleged  tiiat  the  plaintiff 
had  sustained  damages  by  reason  of  several 
causes  In  the  total  sum  of  $15^00.  Xbe  In- 
structions of  the  trial  court  did  not  require 
the  Jury  to  find  separately  the  damage  sus- 
tained by  lack  of  cultivation,  irrigation,  or 
destruction  by  rabbits,  and  the  defendant 
made  no  request  for  such  instructions. 

[10}  The  next  error  assigned  is  the  giving 
of  instruction  8,  and  the  refusal  to  give  de- 
fendant's requested  instruction  No.  6.  The 
contract  provides  that  the  defendant  agreed 
to  'Construct  all  necessary  water  lifts,  and 
that  the  entire  80  acres  covered  by  the  con- 
tract should  be  planted,  cultivated,  and  irri- 
gated. •  The  court  gave  instruction  8,  which 
is  admitted  to  be  correct,  and  added  thereto 
the  following :  "It  would  tiave  to  be  a  water 
lift  which  would  work,  •  •  •  and,  if 
power  or  an  engine  were  necessary  for  the 
purpose  of  operating  such  water  lift,  then  it 
would  be  the  defendant's  duty  to  furnish 
such  power  and  engine.  •  •  •  If  you  find 
from  the  evidence  that  the  defendant  did 
construct  such  a  water  Uft,  that  the  saiue 
was  necessary,  and  subsequently  removed  the 
same  without  providing  a  substitute  for  it, 
then  the  plaintiff  is  entitled  to  the  reasonable 
value  of  such  water  lift  at  the  time  of  its 
removal,  including  any  engine  which  may 
have  been  necessary  for  use  in  connection 
with  the  same,  and  may  have  been  provided 
by  the  defendant" 

[11]  Instruction  No.  6,  which  was  request- 
ed by  the  defendant,  and  which  was  refused, 
is  as  folUows:  "If  such  lift  has  been  con- 
structed with  a  suitable  engine  for  its  opera- 
tion, the  mere  fact  that  the  defendant  has 
temporarily,  during  a  time  when  the  engine 
was  not  required  to  operate  said  lift,  discon- 
nected it  therefrom  does  not  afford  the  plain- 
tiff any  right  of  action  for  damages  on  ac- 
count of  'failure  to  construct  such  lift"  It 
would  seem  from  the  instruction  given  the 
court  based  the  instruction  upon  the  terms 
of  the  contract  which  provided:  "Construct 
laterals  and  water  lifts  necessary  for  irrigat- 
ing said  lands.  Irrigate  and  in  all  ways  care 
for  the  same  in  a  good  and  workmanlike 
manner."  It  appears  that  the  trial  court 
instructed  the  Jury  that  the  defendant  was 
required  by  the  contract  to  furnish  a  water 
Uft  only  if  it  was  necessary  for  the  irriga- 
tion of  the  land,  or  some  part  thereof,  and 
that  it  would  have  to  be  a  water  lift  which 
would  work,  and,  if  an  engine  was  necessary 
for  the  purpose  of  operating  the  lift,  that 
it  was  defendant's  duty  to  furnish  such  en- 
gine, and,  if  a  water  lift  was  necessary,  and 
was  constructed,  and  was  removed  without 
providing  a  substitute,  the  plaintiff  was  en- 
titied  to  damages  for  the  removal,  including 
an  engine  which  may  have  been  necessary, 
and  was  provided  by  the  defendant  This  in- 
struction clearly  stated  the  liability  of  the 
defendant  under  the  contract  and  the  de- 
fendant himself  elected  and  determined  that 
an  engine  was  necessary  to  furnish  power 


for  operating  the  lift  and  recognized  the  ob- 
ligation placed  in  the  contract  and  such  en- 
gine became  a  permanent  part  of  the  system 
of  construction  found  necessary  by  the  de- 
fendant for  irrigating  said  land.  The  evi- 
dence also  shows  that  the  engine  was  pur- 
chased especially  to  irrigate  a  small  tract 
included  in  the  contract  involved  in  the  case, 
and  there  was  no  error  in  the  court's  in- 
struction. 

Appellant  also  assigns  as  error  the  giving 
of  instruction  No.  5,  and  the  objection  is 
made  to  the  following  part  of  the  instruction : 
"If  the  trees  planted  in  1911  were  not  snit- 
able  and  proper  trees,  and  were  not  properly 
planted,  and  thereafter  were  not  properly 
cultivated  and  cared  for,  and  on  account  of 
such  failure,  or  any  of  such  failures,  said 
trees  failed  to  grow,  then  and  in  that  event 
plaintiff  would  be  enUtied  to  damages  for 
such  failure." 

The  claim  of  appellant  is  that  the  language 
ahove  quoted  provides  for  the  Jury's  finding 
double  damages,  as  the  appellant  replanted 
the  trees  in  1911.  This  instruction  taken  in 
connection  with  other  instructions  in  the 
case  does  not  direct  the  Jury  to  find  double 
damages,  and  is  based  upon  the  assumption 
that  the  1911  trees  had  also  failed  to  grow  by 
fault  of  appellant  and  this  particular  part 
of  the  instruction  should  be  considered  with 
the  other  instructions  given,  and,  when  so 
considered,  the  court  told  the  Jury  that  they 
should  not  take  any  one  instruction  as  declar- 
ing the  whole  law  of  the  case,  but  consider  all 
of  the  instructions  given  to  the  Jury.  This 
rule  has  been  approved  in  a  numb^  of  cases 
by  this  court:  State  v.  Bond,  12  Idaho,  424, 
Se.Pac  43;  Whitney  v.  Cleveland,  18  Idaho, 
558,  91  Pac.  176;  Barrow  v.  Lewis  Lumber 
Co.,  14  Idaho,  698,  95  Pac.  882;  Anderson  v. 
Great  Northern  B.  Co.,  15  Idaho,  513,  99  Pac. 
91 ;  Just  v.  Idaho  Canal,  etc.,  Co.,  16  Idaho 
639,  102  Pac.  381,  133  A^.  St  Bep.  140. 
In  this  connection  we  refer  to  instruction 
Na  3,  in  which  in  effect  the  court  in- 
structed the  Jury  that  the  defendant  is  not 
liable  for  trees  which  were  destroyed  or 
failed  to  grow  without  fault  on  his  part  pro- 
vided he  replaced  said  trees  as  provided  In 
the  contract;  and  in  instruction  No.  11  tlie 
court  advised  the  Jury  that  the  measure  of 
damages  is  the  difference  between  the  value 
of  the  tract  of  land  involved  at  the  time  the 
suit  was  commenced  and  what  its  value 
would  have  been  if  the  defendant  had  per^ 
formed  his  part  of  the  contract  It  will  be 
seen  that  the  Jury  was  not  in  any  way  mis- 
directed by  instruction  8,  when  taken  into 
consideration    with   the    other    instructions. 

[1 2]  The  evidence  shows  that  the  estimated 
damages  testified  to  by  the  witnesses  was 
$160  per  acre  for  the  first  year's  growth,  and 
$50  per  acre  for  the  second  year's  growth; 
while  a  large  number  of  witnesses  placed  the 
damages  at  $100  per  acre  for  each  year's 
growth,  and  the  evidence  clearly  shows  that 
at  the  end  of  the  year  1911  the  trees  planted 
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bad  no  value  as  an  apple  oiChaid.  Hie 
amount  of  damages  demanded  by  the  com- 
plaint was  (15,200.  The  rerdict  of  the  Jury 
was  that  the  damage  sustained  was  $4,000, 
and  certainly  the  Jury  did  not  allow  double 
damages  for  the  year  1911. 

Objections  are  urged  to  other  Instructloiis, 
that  they  were  contradictory,  and  that  the 
court  erred  In  not  giving  certain  instructions 
asked  by  the  defendant.  We  have  examined 
all  the  Instructions  given  and  the  Instructions 
refused,  and  from  such  examination  there 
can  be  no  question  but  that  the  trial  court 
clearly  advised  the  Jury  upon  the  law  of  the 
case,  and  that  the  instructions  are  applicable 
to  the  facts  as  shown  by  the  evidence. 

We  find  no  error  in  the  record  which  is  a 
reversible  error.  The  Judgment  is  affirmed. 
Costs  awarded  to  respondent 

AILSHIE,  a  J.,  and  SULLIVAN,  J.,  con- 
cur. 

On  Rehearing. 

ST7LLIVAN,  J.  A  rehearing  was  granted 
in  this  case,  additional  briefs  were  filed  and 
oral  argument  made  and  the  court  has  care- 
fully considered  the  case  and  concluded  that 
there  is  substantial  evidence  to  sustain  the 
verdict  and  judgment,  and  that  the  instruc- 
tions fairly  cover  the  law  of  the  case.  We 
do  not  find  sufficient  error  in  the  record  to 
Justify  a  reversal  of  the  Judgment,  and  we 
hereby  affirm  and  confirm  the  original  deci- 
sion of  this  court  in  this  case. 

AILSHIE,  O.  J.,  and  STEWART,  J.,  con- 
cur. 

(25  Idaho,  563) 

HODGES.  Mayor,  t.  TUCKER  et  al. 
(Supreme  Court  of  Idaho.    Feb.  12,  1014.) 

1.  MUNICIPAI.  COBPOBATIONS  (J  150*)— RE- 
MOVAL OF  OFncEBS—JoBiBDiOTioN— Dis- 
trict ConaT. 

Section  7459,  Rev.  Codes,  contains  no  spe- 
cific provision  relating  to  municipal  officers,  and 
there  is  no  attempt  or  intent  cither  expressed,  or 
from  which  a  presumption  could  be  entertained, 
to  confer  jurisdiction  upon  the  district  court 
to  bear  and  determine  a  cause  growing  out  of 
the  violation  of  a  city  ordinance,  or  neglect  of 
duty  to  enforce  a  city  ordinance,  in  cities  that 
have  organized  and  accepted  the  provisions  of 
the  Black  Law  (chapter  82,  Laws  of  1911). 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  350-356 ;  Dec  Dig. 
S  159.*] 

2.  MUNICIPAI.  COBPOBATIOHS  (J  159*)— RE- 
MOVAL    OF     Officebs— Jurisdiction— Dis- 

TBICT   COUBT. 

Sections  3829  and  3830,  Rev.  Codes,  pro- 
vide for  the  creation  of  district  courts,  and  sec- 
tion 3829  provides  as  follows:  "District  courts 
are  hereby  established  to  be  held  in  each  of  the 
counties  of  this  state  which  have  been  or  may 
hereafter  be  organized  by  law,  for  the  purpose 
of  hearing  ana  determining  all  matters  and 
causes  arising  under  the  laws  of  this  state. 
This  court  is  presided  over  by  district  Judges 
chosen  by  the  qualified  electors  of  their  respec- 
tive districts  for  a  term  of  four  years." 

fEd.  Note. — For  other  cases,  see  Municipal 
Corporations,  C!ent.  Dig.  f  350-556 ;  Dec.  Dig. 
S  159.*) 


8.  Municipal   CoBPORAnoRa   (|   159*)— Rx- 

VOTAL       OF      OfFICEBS— JUBISDIOTION— DlS- 
IBICT  COUBT. 

Section  20,  art.  5.  of  the  (Constitution  of 
this  state,  provides:  The  district  court  shall 
have  original  jurisdiction  in  all  cases,  both  at  law 
and  in  equity,  and  such  appellate  jurisdiction 
as  may  be  conferred  by  law.'' 

[£jd.  Note.— For  other  cases,  see  Munich>al 
Corporationi,  C^ent  Dig.  {{  350-356 ;  Dec.  Dig. 
f  159.*] 

4.  Municipal  Cobporations  (|  159*)- Re- 
moval OF  Officers— Jurisdiction. 

Section  7469  ia  a  general  statute  which  was 
enacted  before  the  adoption  of  the  Constitutioii, 
and  its  provisions  are  not  incorporated  in  the 
Black  Law  (Laws  1905,  c.  82),  and  therefore  It 
is  not  in  force  as  to  municipalities  organized 
under  such  law,  and  such  section  does  not  ap- 
ply in  the  present  case,  and  the  provisions  of  the 
Black  Law  provide  a  complete  form  of  govern- 
ment for  cities  of  the  state  of  Idaho  now  or  here- 
after having  a  population  of  2,500  or  over,  pro- 
vided that  such  cities  become  organized  under 
an  election  as  provided  for  in  such  act 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  350-356 ;  Dec  Dig. 

6.  Mttnicipal  Cobporations  (f|124,  159*)— 

REUOTAL  or  OFFICBRS— JUBISDICTION— Dis- 
TBICT  CJOTJBT. 

Section  7459,  Rev.  Codes,  was  a  general 
statute  at  the  time  it  was  adopted,  and  does 
not  apply  to  cities  and  municipalities  of  the 
state  which  have  the  necessary  population  and 
have  adopted  the  Black  I^w  (Ijaws  1911,  c.  82) 
by  popular  vote,  and  such  section  is  inconsistent 
with  the  scheme  devised  in  and  by  the  Black 
Law,  and  has  no  application  and  does  not  con- 
trol the  provisions  embraced  in  chapter  82,  I>aws 
of  1911. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S|  290-297,  350-356; 
Dec.  Dig.  IS  124.  159.*] 

6.  Municipal  Cobpobations  ({  124*)— Stat- 
utes (§  181*)— Removal  of  Officebs— Ju- 
risdiction. 

The  Black  Law  (Laws  of  1911,  p.  280). 
when  considered  as  a  whole,  indicates  that  the 
Legislature  in  enacting  the  same  intended  to 
provide  a  system  complete  within  itself  so  far 
as  the  provisions  of  the  act  provide,  and  where 
it  provides  a  method  or  means  for  doing  an  act 
such  as  the  removal  of  an  officer  elected  under 
its  provision,  it  must  and  was  intended  to  be 
exclusive  of  any  other  remedy  provided  prior 
to  the  enactment  of  chapter  82,  Laws  of  1911, 
and  the  Legislature  has  provided  the  recall  pro- 
vision of  the  Black  Law  as  the  only  and  ex- 
clusive means,  except  other  provisions  which 
relate  to  the  power  of  the  council  in  removing 
an  appointive  officer  provided  for  in  the  Black 
Law. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  85  290-297 ;   Dec.  Dig. 

L124  ;*    Statutes,  Cent  Dig.  §§  2.TO,  263 ;   Dec. 
ig.  S  181.*] 

7.  Municipal  Cobpobations  (S  52*)— "Gov- 
bbnhbnt." 

As  used  in  the  Black  Law  (Laws  1911,  c. 
82),  entitled  "An  act  providing  a  form  of  gov- 
ernment for  cities,"  etc.,  the  word  "government" 
is  used  in  its  political  sense,  in  which  sense  it 
signifies  that  form  of  fundamental  rules  by 
which  the  members  of  a  body  politic  regulate 
their  s<9cial  actioif,  and  the  administration  of 
public  affairs  according  to  established  Consti- 
tutions, laws,  and  usages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t{  141-143;  Dec.  Dig. 
§  62.*      .  . 

EV>r  other  definitions,  see  Words  and  Phrases, 
vol  4,  p.  3138.] 
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8.  STATTTIB    (I   228*)— BXCKPTIOH   AND    PRO- 
VISO. 

An  exception  in  a  statute  excepts  ont  a 
matter  absolutely,  while  a  proviso  defeats  the 
matter  conditionally. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I  310;   Dec  Dig.  §  228.*] 

Original  application  by  Arthur  Hodges, 
Mayor  of  Boise  City,  for  writ  of  prohibition 
restraining  and  prohibiting  Hon.  C.  P.  Mc- 
Carthy, Judge,  from  exercising  jurisdiction 
in  an  action  by  John  Tucker  to  remove  ap- 
plicant from  office.  Application  granted,  and 
writ  issued. 

Charles  F.  Beddoch  and  J.  B.  Eldrldge, 
both  of  Boise,  for  plaintiff.  S.  Ij.  Tipton,  of 
Boise,  for  defendants. 

STBWART,  J.  This  action  Is  an  original 
application  in  this  court  for  a  writ  of  prohi- 
bition to  prohibit  Hon.  Charles  P.  McCarthy, 
one  of  the  judges  of  the  district  court  of  the 
Third  judicial  district  of  the  state  of  Idaho, 
from  exercising  jurisdiction  In  an  action 
brought  In  said  district  court  by  John  Tuck- 
er to  remove  Arthur  Hodges,  as  mayor  of 
Boise  City.  Tbe  action  was  brought  under 
section  7450,  Rev.  Codes,  upon  tbe  ground 
that  Arthur  Hodges,  as  mayor,  has  failed 
and  neglected  as  said  mayor  to  enforce  cer- 
tain ordinances  of  Boise  City  relative  to  the 
keeping  and  maintaining  of  bawdyhouses 
ther^n,  wtiich  prohibits  the  same,  and  which 
bawdyhouses  are  prohibited  by  the  penal 
laws  of  the  state  of  Idaho.  To  the  petition 
for  the  writ  of  prohibition  the  defendants 
filed  a  general  demurrer. 

[1,4-<]  Section  74591  of  the  Rev.  Codes  Is 
as  follows:  "When  an  information  in  writ- 
ing, verified  by  the  oath  of  any  person,  Is 
presented  to  a  district  court,  alleging  that 
any  officer  within  the  jurisdiction  of  the 
court  has  been  guilty  of  charging  and  col- 
lecting Illegal  fees  for  services  rendered  or 
to  be  rendered  in  his  ofiJce,  or  has  refused  or 
neglected  to  perform  the  official  duties  per- 
taining to  his  office,  the  court  must  cite  the 
party  charged  to  appear  before  the  court  at 
a  time  not  more  than  ten  nor  less  than  five 
days  from  the  time  the  information  was  pre- 
sented, and  on  that  day  or  some  other  subse- 
quent day,  not  more  than  twenty  days  from 
that  on  which  the  Information  was  present- 
ed, must  proceed  to  hear  in  a  summary  man- 
ner, the  information  and  evidence  offered  in 
support  of  the  same,  and  the  answer  and  ev- 
idence offered  by  the  party  Informed  against; 
and  if  on  such  hearing  it  appears  that  the 
charge  Is  sustained,  the  court  must  enter  a 
decree  that  the  party  informed  against  be 
deprived  of  his  office,  and  must  enter  a  Judg- 
ment for  five  hundred  dollars  in  favor  of  the 
informer,  and  such  costs  as  are  allowed  In 
civil  cases." 

The  petition  for  the  writ  alleges  that  sec- 
tion 7459  of  the  Rev.  Codes,  upon  which  the 
application  is  based,  and  under  which  it  is 


sought  to  remove  and  oust  tbe  i^alntlff  from 
his  office  as  mayor,  was  in  force  and  effect 
at  the  time  of  the  enactment  of  said  Black 
Law,  being  Chapter  82  of  the  Laws  of  1911, 
and  that  it  is  Inconsistent  with  the  scheme 
of  municipal  government  Uiereln  provided,  in 
that  said  act  provides  tbe  method  and  ma- 
chinery for  removing  the  elective  officials  of 
a  dty  operating  under  Its  provisions,  and 
that  said  section  7459  has  been  repealed  and 
suspended  ao  far  as  it  affects  the  officials  of 
Boise  City  operating  under  said  Black  Law. 

Chapter  82  referred  to,  section  34,  pro- 
vides: "The  holder  of  any  elective  office, 
whether  elected  or  appointed  thereto,  may  be 
removed  therefrom  by  recall:  Provided,  that 
no  recall  petition  shall  be  ffled  against  any 
officer  until  he  has  actually  held  his  office 
for  at  least  three  (8)  months."  Chapter  82 
also  provides  that  in  the  event  of  a  vacancy 
In  the  office  of  mayor  or  councilman,  or  If  an 
election  should  fail  by  reason  of  a  tie  vote 
at  any  second  municipal  election  held  un- 
der its  provision,  the  council  shall  appoint  a 
qualified  person  to  fill  such  vacancy,  and  in 
either  event  the  person  so  appointed  shall 
hold  his  office  subject  to  the  provisions  of  the 
recall  nntU  the  next  general  mnnldpal  elec- 
tion. 

The  petition  alleges  that  all  elective  offi- 
cers of  a  dty  operating  under  the  provisions 
of  the  act,  whether  elected  o^  appointed  to 
office,  are  subject  to  removal  by  means  of 
the  recall  therein  provided,  and  not  other- 
wise; that  sections  34  to  51,  inclusive,  of 
chapter  82,  provide  a  full,  complete,  and  ad- 
equate remedy  for  the  removal  of  all  elec- 
tive officials  from  office  in  said  Boise  City, 
whether  elected  or  appointed  thereto,  by 
means  of  the  recall,  and  the  method  and  man- 
ner of  drculatlng  petitions  and  the  filing 
thereof,  and  the  duties  pertxilnlng  thereto  by 
the  city  officials  are  fully  and  specifically  set 
forth  in  the  sections  referred  to,  which  the 
affiant  alleges  to  be  full,  adequate,  and  com- 
plete, and  which  is  the  only  method  and 
means  contemplated  by  said  act  for  the  re- 
moval of  elective  city  oflScials  holding  office 
under  the  provisions  of  said  act;  that  the 
action  mentioned  is  returnable  before  the 
Hon.  Charles  P.  McCarthy,  one  of  the  Judges 
of  the  Third  judicial  district  of  the  state  of 
Idaho,  on  the  17th  day  of  December,  1913, 
and  the  petitioner  is  informed  and  believes, 
and  therefore  upon  such  Information  and  be- 
lief alleges,  that  said  defendant.  Eon.  Charles 
P.  McCarthy,  will  proceed  to  the  immediate 
hearing  of  said  cause  upon  the  merits,  forc- 
ing affiant  and  petitioner  to  submit  to  the 
jurisdiction  of  said  court  for  alleged  delin- 
quency in  office,  when  chapter  82  of  the  bill 
referred  to,  commonly  and  generally  known 
as  the  Black  Law,  under  which  the  petition- 
er was  elected  and  under  which  said  dty 
was  at  the  time  of  the  filing  of  said  action 
mentioned  in  paragraph  3,  and  is  now  oper- 
ating, prescribes  and   provides   the  method. 
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manner,  and  means  tor  the  removal  of  affiant 
and  petitioner  from  his  said  ofQce,  and  for 
that  reason  aflSant  alleges  that  the  conrt  and 
the  judge  thereof  Is  without  jurisdiction  and 
authority  to  try  said  cause,  and  that  he  is 
proceeding  and  threatens  to  proceed  to  im- 
mediate bearing  thereof,  and,  in  the  event  of 
an  unfavorable  decision  thereon  by  defend- 
ant, the  petitioner  would  be  deprived  of  his 
office  as  mayor,  without  authority  of  and  in 
violation  of  law,  pending  a  decision  thereon 
by  this  court,  which  would  work  a  great  in- 
justice, hardship,  and  irreparable  injury  npon 
affiant;  that  said  court  is  without  jurisdic- 
tion for  the  further  reason  that  section  7469 
does  not  apply  to  the  removal  of  officers  in 
cities  and  towns;  that  the  petitioner  is  with- 
out speedy  and  adequate  remedy  in  the  or- 
dinary course  of  law. 

The  first  question  presented  to  this  court 
Is  whether  section  7459,  Rev.  Codes,  applies 
to  municipalities,  and  does  chapter  82,  Laws 
of  1911,  p.  280,  known  as  the  Black  Law,  en- 
acted by  the!  Legislature  and  approved  March 
13,  1911,  with  an  emergency  clause  that  the 
act  shall  be  in  force  and  effect  from  and  aft- 
er its  passage  and  approval,  repeal  the  pro- 
visions of  section  7459,  and  in  so  doing  cre- 
ate the  exclusive  remedy  for  the  removal  of 
officers  of  Boise  City? 

Section  7459  was  enacted  by  the  Legisla- 
ture of  tile  territory  of  Idaho,  before  the 
adoption  of  the  Constitution.  This  court 
passed  upon  this  statute  in  the  case  of  Ran- 
kin V.  Jaumao,  4  Idaho,  63,  36  Pac.  502,  and 
upon  rehearing  the  court  said:  "The  whole 
subject  of  county  government,  the  designating 
of  county,  township,  and  district  officers  (ex- 
cept justices  of  the  peace  and  general  officers 
of  the  militia),  and  the  providing  for  their 
appointment  or  election,  was,  by  the  organic 
act  of  the  territory,  left  with  the  Governor 
and  legislative  assembly;  and  a  recognized 
incident  of  the  power  thus  granted  was  the 
authority  to  provide  for  the  removal  of  un- 
worthy and  incompetent  persona  from  such 
offices."  In  the  above  case  reference  is  made 
to  section  7459,  which  was  a  territorial  stat- 
ute; in  said  act  no  reference  was  made  to  the 
officers  of  municipalities,  and  the  court  doubt- 
less had  this  in  mind  when  it  rendered  the 
opinion  in  the  case  of  Ranldn  v.  Jauman, 
supra. 

Section  6,  art  18,  of  the  Oonstniction  of  the 
state  of  Idaho  provides  as  follows:  "The 
Legislature  by  general  and  uniform  laws 
shall  provide  for  the  election  biennially  in 
each  of  the  several  counties  of  the  state,  of 
county  commissioners,  a  sheriff,  a  county 
treasurer,  who  Is  ex  officio  public  administra- 
tor, a  probate  judge,  a  county  superintendent 
of  public  instruction,  a  county  assessor,  who 
1b  ez  officio  tax  collector,  a  coroner  and  a 
surveyor.  The  clerk  of  the  district  court 
shall  be  ex  officio  auditor  and  recorder.  No 
other  county  offices  shall  be  established,  but 
the  Legialatiire  by  general  and  nnlfonn  laws 


shaQ  provide  for  such  township,  precinct  and 
municipal  officers  as  public  convenience  may 
require,  and  shall  prescribe  their  duties,  and 
fix  their  terms  of  office:"  This  provision  of 
the  Constitution  creates,  by  specific  refermce, 
all  county  officers  as  constitutional  officers, 
and  provides  that  the  Legislature,  by  general 
and  uniform  laws,  shall  provide  for  muni- 
cipal officers  as  public  convenience  may  re- 
quire, and  prescribe  their  duties  and  fix  their 
terms  of  office.  This  provision  of  the  Constl- 
tutlon  dlstingruishes  county  officers  from  mu- 
nicipal officers,  making  the  first  constitutional 
officers,  while  the  creation  of  municipal  offi- 
cers is  left  wholly  with  the  Legislature.  Oth- 
er sections  of  the  Constitution  make  consti- 
tutional officers  of  various  state  officers;  but 
nowhere  does  the  Constitution  make  refer- 
ence to  municipal  officers. 

Section  1,  art  12,  of  the  Constitution  em- 
powers the  Legislature  to  pass  by  general 
laws  all  necessary  acts  for  the  organization 
and  classification  of  dtlee  and  towns,  and 
section  7459  was  not  Intended  by  tbie  Legisla- 
ture to  apply  to  the  removal  of  municipal 
officers  elected  under  the  Black  Law. 

Boise  City  was  at  the  time  of  the  enact- 
ment of  section  7459,  and  at  the  time  of  the 
adoption  of  the  Constitution  and  of  the  Black 
Law,  operating  under  a  special  charter, 
wlilcfa  said  charter  was  amended  in  1907, 
with  the  iH'ovlso  of  inpeachment  and  removal 
of  dty  officers.  Further,  'Idaho  at  the  time 
section  7469  was  enacted  was  governed  large- 
ly by  appointive  officers. 

Section  7459,  among  other  things,  contains 
the  following  provision:  "When  an  informa- 
tion in  writing,  verified  by  the  oath  of  any 
person,  is  presented  to  a  district  court  alleg- 
ing that  any  officer  within  the  jurisdiction  ot 
the  court  has  been  guilty"  of  certain  trans- 
gressions, omissions  or  neglect  as  the  case 
may  be,  the  court  must  take  action  op  such 
information.  The  Legislature  in  the  forego- 
ing provision  prescribed  no  qualification  or 
fitness  of  the  person  making  the  information, 
or  that  he  be  a  resident  of  the  territory  or 
state,  and  the  statute  makes  no  specific  ref- 
erence to  officers  of  municipalities,  but  Is  a 
highly  penal  statute. 

In  the  case  of  Conwell  v.  Village  of  Culde- 
sac,  13  Idaho,  575,  92  Pac  535,  the  court  dis- 
cussed section  7469  in  the  following  language: 
"This  case  differs  from  that  class  of  cases 
where  the  statute  or  Charter  spedflea  a  par- 
ticular office,  and  provides'  for  the  election, 
appointment  or  employment  of  an  incumbent 
for  a  fixed  period  of  time.  It  also  differs 
from  those  cases  where  the  statute  enumer^ 
ates  the  causes  for  wMdi  a  removal  may  be 
made."  In  that  case  the  board  of  trustees 
removed  an  appointive  officer,  and  the  peti- 
tioner held  that  sections  7445  to  7459  provid- 
ed the  exclusive  remedy  for  his  removal. 
The  conrt  In  that  case  observes:  "The  rem- 
edy there  prescribed  is  at  best  nothing  more 
than  a  concurrent  and  cnmnlattve  remedy 
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with  that  being  pursued  by  the  board  of  tms* 
tees.  •  •  •  We  do  not  think  It  was  ever 
Intended  by  the  Legislature  that  municipal 
authorities  should  go  Into  a  district  court 
every  time  they  want  to  discharge  an  appoint- 
ive offleer  or  employe.  In  fact,  at  the  time 
sections  7445  to  7459  were  enacted,  the  terri- 
tory had  no  general  Incorporation  law  for 
dtles,  towns,  and  villages,  but,  on  the  con- 
trary, our  cities  and  towns  were  Incorporated 
by  special  charter,  and  special  powers  were 
granted  the  municipal  authorities  with  refer- 
ence to  the  employment,  removal,  and  dis- 
charge of  local  officers.  We  doubt,  however, 
if  it  was  ever  within  the  contemplation  of  the 
lawmakers  that  these  sections  of  the  statute 
should  have  any  application  to  appointive 
officers  within  municipalities." 

It  Is  clear  that  this  provision  of  the  statute 
does  not  refer  to  any  class  of  officers  of  muni- 
cipalities, but  was  designed  to  apply  to  such 
officers  as  are  named  In  the  statute  and  Con- 
stitution. It  simply  provides  that  informa- 
tion may  be  filed  by  any  person  against  any 
officer  within  the  Jurisdiction  of  the  court 

[7]  Chapter  82  of  the  Laws  of  1911,  com- 
monly known  as  the  Black  Law,  provides  In 
Its  title:  "An  act  providing  a  form  of  gov- 
ernment for  cities  of  the  state  of  Idaho,"  eta 
This  court  has  discussed  and  determined  that 
where  a  legislative  act  is  not  clear  as  to  the 
intention,  the  title  may  be  looked  to,  and  in 
construing  this  statute  we  call  attention 
to  .the  language  used,  "form  of  government," 
as  It  is  construed  In  the  case  of  Winspear 
V.  District  Tp,  of  Holman,  37  Iowa,  542: 
"Government,  in  a  political  sense,  signifies 
that  form  of  fundamental  rules  by  which  the 
members  of  a  body  politic  regulate  their 
social  action,  and  the  administration  of  pub- 
lic affairs  according  to  established  constitu- 
tions, laws,  and  usages."  See,  also,  Woi'ds 
and  Phrases,  vol.  4,  p.  3139. 

Section  2  of  the  act  referred  to,  among  oth- 
er things,  provides  as  follows:  "The  first 
mayor  elected  after  the  adoption  of  tliis  act 
shall  hold  office  until  the  nest  general  elec- 
tion, or  until  his  successors  shall  be  elected 
and  qualified;  thereafter  a  mayor  shall  be 
elected  every  two  (2)  years  and  shall  hold 
office  until  his  successor  shall  be  elected  and 
qualified,    except   as   hereinafter  provided." 

Section  2  (a)  states  the  exception :  "If  a 
vacancy  shall  occur  in  the  office  of  mayor  or 
councilman,  the  council  shall  appoint  a  qual- 
ified person  to  fill  jsuch  vacancy.  If  at  any 
second  municipal  election,  when  such  second 
municipal  election  is  necessary,  h^d  under 
the  provisions  of  this  act,  the  mayor  or 
other  member  of  the  council  be  not  elected 
by  reason  of  a  tie  vote  among  any  of  the 
candidates  therefor,  then  the  council  after 
the  qualifications  of  the  persons,  if  any,  elect- 
ed thereto  at  such  election  shall  appoint  one 
of  the  persons  receiving  such  tie  vote  to  fill 
such  office  as  in  the  case  of  a  vacancy  there- 
in,    la  eacit  case  the  person  so  appointed 


shall  bold  office,  subject  to  the  provlsioDs  of 
the  recall  under  the  next  seneral  municipal 
election." 

Sections  34,  36,  and  36  of  the  Black  Law 
provide  for  removal  of  elective  officers  by  the 
recall.  Section  47  of  the  act  prescribes  a 
penalty  in  addition  to  ouster,  to  the  effect 
that  any  officer  removed  by  recall  shall  not 
be  appointed  to  any  city  office  or  employment 
within  two  years  after  his  removaL 

There  can  be  no  question  but  that  section 
7459  Is  inconsistent  with  the  provisions  for 
the  recall  provided  in  the  Black  Law,  in  that 
it  provides  a  different  penalty.  Section  7459 
provides  for  the  assessment  of  a  fine  of  $500 
in  favor  of  the  informer  against  the  ousted 
officer.  The  recall  provision  provides  for  ous- 
ter by  recall  and  disqualification  to  hold  of- 
fice for  twd  years. 

The  Supreme  Court  of  California,  in  the 
case  of  Dlnan  v.  Superior  Court  of  City  and 
County  of  San  Francisco,  6  CaL  App.  21T, 
91  Pac.  806,  lays  down  the  rule  that  section 
772  of  the  Penal  Code  (which  Is  the  same  as 
section  7459  of  our  Code)  is  inconsistent  with 
the  charter  of  San  Francisco  with  respect  to 
its  provisions  for  the  removal  of  an  officer. 
In  this  connection,  there  U  some  difference 
between  section  7459  of  the  Rev.  Codes  and 
section  889  of  the  Code  of  California,  as 
the  latter  provides  that  municipal  officers 
may  be  removed  under  sections  758  to  772, 
which  sections  correspond  to  sections  7445 
to  7459  of  the  Code  of  this  state.  It  may  be 
stated  that  in  this  state  we  have  no  statute 
authorizing  a  summary  proceeding  under  sec- 
tion 7459  against  any  municipal  officer. 

[8]  In  discussing  the  Black  Law  with  re- 
spect to  the  exception  provided  therein  as  re- 
gards the  mayor,  appearing  In  section  2 
thereof.  It  becomes  necessary  to  ascertain 
the  effect  of  such  an  exception.  There  is  a 
vast  difference  between  the  functions  of  an 
exception  and  that  of  a  proviso.  An  excep- 
tion excepts  out  absolutely;  a  proviso  defeats 
conditionally.  Section  2,  with  respect  to  the 
mayor,  contains  an  absolute  exception,  that 
he  will  hold  office  "except  as  hereinafter  pro- 
vided." This  Is  an  absolute  exertion.  Ho 
reference  Is  made  to  any  other  law;  the 
statute  does  not  say  "except  as  hereinafter 
provided";  and  "according  to  all  laws  now 
governing  the  removal  of  officials,  or  any  law 
removing  officials,"  as  would  have  been  done 
had  the  Legislature  Intended  that  the  Black 
Law  at  the  time  it  was  enacted  should  be 
cumulative. 

Upon  the  question  of  remedy  provided  in 
the  Black  Law,  the  courts  of  many  states 
have  construed  legislation  similar  to  the 
Black  Law,  which  contained  provision  for 
removal  of  officers  by  recall,  and  have  declar- 
ed, or  omitted  to  so  declare,  as  to  whether 
or  not  the  remedy  is  cumulative.  Chapter  48 
of  the  1907  Sess.  Laws  of  Iowa,  p.  46,  pro- 
vides for  the  recall,  and  says  that  the  meth- 
od of  removal  shall  be  cumulative  and  ad- 
ditional to  the  methods  heretofore  inrovided 
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by  IaW.  Section  20  of  chapter  116  of  the 
Sess.  Laws  of  1911  of  Washington,  p.  532, 
providea  for  the  recall,  and  says  such  method 
of  removal  shall  be  cumulative^  Section  4, 
c  387,  of  the  Sess.  Iaws  1911  of  the  state  of 
Wisconsin,  p.  432,  provides  that  the  recall 
as  a  method  of  removal  shall  be  In  addition 
to  other  methods  provided  by  law.  Seas. 
Laws  of  1913  of  the  state  of  Missouri,  p.  452, 
i  48,  provides  for  the  recall  and  declares  it 
to  be  the  cumulative  method  of  removaL 
Section  15,  c.  22,  of  the  1913  Sp.  Ses&  Laws 
of  New  Jersey,  p.  844,  provides  for  removal 
by  recall,  and  also  declares  the  same  to  be 
cumulative.  Section  15,  c.  119,  of  the  Sess. 
Laws  of  South  Dakota  1911,  p.  120,  does 
not  provide  that  the  recall  is  cumulative. 
Chapter  24  of  the  1911  Sess.  Laws,  p.  165, 
of  the  state  of  Nebraska,  provides  for  the 
recall  as  a  method  of  removal  and  declares 
the  same  to  be  cumulative.  Section  29,  c. 
57,  1911  Sess.  Laws  of  Montana,  p.  112,  pro- 
vides for  removal  by  recall,  and  declares  the 
same  to  be  cumulative.  Section  18,  c.  84, 
1911  Sess.  Laws  of  Wyoming,  p.  126,  provides 
for  removal  by  recall,  and  declares  the  same 
to  be  cumulative^ 

We  think,  under  the  construction  in  the 
case  of  Gillesby  v.  Board  of  Com'rs,  17  Idaho, 
586,  107  Pac.  71,  which  seems  to  be  correct, 
that  the  provision  in  the  Black  Law  providing 
for  the  adoption  of  all  general  laws  not  in- 
consistent, Imported  into  the  Black  Law  such 
provisions  only  as  will  give  force  and  effect 
to  the  statute.  In  giving  force  and  effect  to 
the  statute,  'meaning  the  Black  Law,  the 
court  win  not  by  construction,  and  neither 
did  the  Legislature  intend  to,  import  any  of 
the  general  laws  wbidi  do  not  fall  or  come 
within  the  purview  of  the  Black  Law. 

We  are  of  the  opinion  that,  section  7459  be- 
ing a  general  statute  enacted  before  the  adop- 
tion of  the  Constitution,  its  provisions  are 
not  incorporated  into  the  Black  Law,  and 
therefore  such  section  Is  not  in  force  as  to 
municipalities  operating  under  the  commis- 
sion form  of  government,  and  that  such  sec- 
tion does  not  apply  in  the  present  case,  and 
that  the  provisions  of  the  Black  Law  provide 
for  a  complete  form  of  government  for  cities 
of  the  state  of  Idaho  now  or  hereafter  having 
a  population  of  2,500  or  over,  providing  that 
such  cities  may  become  organized  under  the 
provisions  of  that  act  through  the  adoption 
thereof  by  special  election. 

Section  7459  is  not  repealed  by  the  Black 
Law,  but  is  in  force  according  to  tbe  provi- 
sions  of  such  section  of  tbe  statute,  although 
not  incorporated  In  the  Black  Law.  The 
Black  Law  is  the  law  of  this  state,  and  pro- 
vides the  provisions  in  relation  to  municipal- 
ities organized  under  such  law. 

In  the  case  of  Bailway  v.  Chicago,  148  111. 
141,  35  N.  E.  881,  the  law  announced  is  ap- 
plicable to  Boise  City. 

Black  on  Interpretation  of  Laws,  p.  10,  an- 
nounces the  rule  of  interpretation  as  follows: 
"The  function  of  establishing  rules  for  the 


construction  and  Interpretation  of  statutes, 
though  properly  Judicial,  has  often  been  as- 
sumed by  the  Legislature.  Aside  from  special 
declaratory  or  expository  statutes,  to  be  no- 
ticed in  a  subsequent  chapter,  and  the  'inter- 
pretation clauses'  ordinarily  found  in  elab- 
orate and  complex  pieces  of  legislation,  sep- 
arate statutory  construction  statutes  have 
been  enacted  In  some  of  the  states.  In  some 
cases,  these  do  not  go  beyond  a  general  provi- 
sion that  all  general  terms  and  expressions 
used  in  statutes  shall  be  liberally  construed, 
to  tbe  end  that  the  true  intention  of  the  Leg- 
islature may  be  fully  carried  out"  The  ob- 
ject of  all  interpretation  is  to  ascertain  the 
meaning  and  will  of  the  lawmaking  body,  to 
the  end  that  it  may  be  enforced,  and  It  la 
not  permissible  under  the  pretense  of  Inter- 
pretation to  make  a  law  different  from  that 
which  the  lawmaking  body  Intended  to  enact 

The  case  of  Kesaler  v.  Frltchman,  21  Idabo, 
30,  119  Paa  692,  Is  applicable  in  a  way  to 
the  case  now  under  consideration,  and  the 
rule  there  laid  down  is  supported  by  the  fol- 
lowing cases:  Good  v.  Common  Council,  6 
Cal.  App.  265,  90  Pac.  44 ;  Hllzinger  v.  Gill- 
man,  56  Wash.  228, 105  Pac.  471,  21  Ann.  Cas. 
305 ;  State  v.  Huston  (Neb.)  143  N.  W.  796 ; 
Barnes  v.  Mayor  of  Chlcopee,  231  Mass.  1, 
99  N.  B.  464 ;  Boone  v.  State,  170  Ala.  57,  64 
South.  109,  Ann.  Cas.  1912C,  1065 ;  Mayor  of 
City  of  Jackson  v.  State  (Miss.)  59  South. 
873;  Salter  v.  Burk,  83  N.  J.  Law,  162,  83 
Atl.  973;.  Bonner  v.  Belsterling  (Tex.  Olv. 
App.)  137  S.  W.  1154;  Graham  v.  Roberts, 
200  Mass.  152,  85  N.  K.  1009 ;  Cole  v.  Tucker, 
164  Mass.  486,  41  N.  B.  681,  29  U  K.  A.  668. 
These  cases  above  cited  hold  that  the  remedy 
shall  be  noncumulatlve,  and  the  courts  also 
lean  strongly  toward  the  doctrine  of  permit- 
ting municipalities  to  control  their  own  lo- 
cal affairs,  and  that  the  remedy  of  ouster 
by  summary  proceedings  relates  only  to 
state  and  constitutional  officers. 

In  the  case  of  Eessler  v.  Frltchman,  supra, 
this  court  refers  to  the  "new  form  of  govern- 
ment" that  dtles  will  become  organized  un- 
der when  they  adopt  the  Black  Law.  In  ar- 
riving at  what  the  Legislature  intended, 
when  the  Black  Law  was  adopted  as  the  law 
of  this  state,  such  act  should  be  considered 
as  a  complete  and  clear  and  specific  law  for 
a  "form  of  government  for  cities  of 'the  state 
of  Idaho  now  or  hereafter  having  a  popula- 
tion of  2,500  or  over,  providing  that  any  such 
city  may  become  organized  under  the  provi- 
sions of  this  act  through  the  adoption  thereof 
by  special  election,  and  providing  the  provi- 
sions therefor.    •    •    •" 

it  is  clear  that  chapter  82  of  the  Black  Law 
used  the  phrase  "a  form  of  government  for 
cities  of  the  state  of  Idaho  now  or  hereafter 
having  a  population  of  2,500  or  over,"  in  tbe 
ordinary  and  generally  accepted  meaning  of 
the  words  embraced  therein;  that  is  to  say,  it 
was  intended  to  give  the  cities  of  the  state 
having  the  required  population  the  privilege 
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ot  adopting  by  an  election  beld  therefor  a 
new  scheme  or  plan  upon  which  to  operate 
and  conduct  its  affairs;  and  section  74S9, 
having  been  adopted  prior  to  the  adoption  of 
the  Constltatlon,  and  In  the  absence  of  a 
provision  in  relation  to  munlcipalltleB,  only 
applies  to  ofllces  held  under  the  general  laws 
of  the  state,  and  not  to  cities  and  monicipall- 
tles  of  the  state  which  had  the  necessary 
population,  and  became  organized  and  adopt- 
ed the  Black  Law  by  popular  vote,  and  such 
section  Is  inconsistent  with  the  scheme  detls- 
ed  in  and  by  the  Black  Law,  and  has  no  ap- 
plication and  does  not  control  the  provisions 
embraced  in  chapter  82,  Laws  of  1911,  p.  280. 

The  Black  Law  indicates,  when  considered 
as  a  whole,  that  the  Legislature  in  enacting 
the  same  Intended  to  provide  a  system  com- 
plete within  itself  so  far  as  the  provisions  of 
the  act  provided,  and  where  It  provides  a 
method  or  means  for  doing  an  act,  such  as 
the  removal  of  an  officer  elected  under  its 
provisions,  it  must  have  been  and  was  In- 
tended to  be  exclusive  of  any  other  remedy 
provided  prior  to  the  enacting  of  chapter  82, 
and  that  the  Legislature  has  provided  the  re- 
call provision  of  the  Black  Law  as  the  only 
and  exclusive  means,^  except  other  provisions 
which  relate  to  the  power  of  the  council  in 
removing  an  appointive  officer  -provided  for 
in  the  Black  Law. 

[3]  The  applicant  refers  to  section  20,  art 
5,  of  the  Constitution  of  this  state,  which  la 
as  follows:  "The  district  court  shall  have 
original  jurisdiction  in  all  cases,  b6th  at  law 
and  In  equity,  and  such  appellate  Jurisdiction 
as  may  be  conferred  by  law." 

[21  Sections  8829  and  3830,  Rev.  Codes, 
provide  for  the  creation  of  district  courts, 
and  section  3820  reads  as  follows:  "District 
courts  are  hereby  established  to  be  held  In 
each  of  the  counties  of  this  state  which  have 
been  or  may  hereafter  be  organized  by  law, 
for  the  purpose  of  hearing  and  determining 
all  matters  and  causes  arising  under  the  laws 
of  this  state.  This  court  is  presided  over  by 
district  Judges  chosen  by  the  qualified  elec- 
tors of  their  respective  districts  for  a  term  of 
four  years."  Section  3820,  Rev.  Codes,  gives 
the  district  court  Jurisdiction  over  all  mat- 
ters and  causes  arising  under  the  laws  of 
this  state.  Section  20,  art.  5,  of  the  Consti- 
tution, declares  that  the  district  court  shall 
have  original  Jurisdiction  In  all  cases  both  at 
law  and  in  equity,  as  well  as  such  appellate 
jurisdiction  as  may  be  conferred  by  law. 
The  Black  Law  being  a  law  of  the  state,  mat- 
ters arising  thereunder  would  come  under 
the  Jurisdiction  of  the  district  court.  In  so 
far  as  determining  the  validity  of  any  ordi- 
nance passed  thereunder.  But,  in  the  pres- 
ent case,  the  Legislature  having  provided  a 
remedy  for  the  removal  of  the  mayor,  such 
remedy  is  exclusive. 

There  are  very  few  states  that  have  such  a 
provision  conferring  jurisdiction  on  courts  as 
this  state  has;   our  Constitution  and  statu- 


tory provision  bMng  copied  from  the  laws  of 
the  United  States  rather  than  from  the  state 
of  Cftlifomia,  in  relation  to  the  creation  of 
district  courts  and  the  Jurisdiction  of  the 
courts,  and  that  Jurisdiction  compr^ends 
and  means  exactly  what  this  court  said  it 
means  in  the  case  of  Wayne  et  al.  v.  Als- 
pach,  20  Idaho,  144,  116  Pac.  1033,  as  fol- 
lows: "If  the  court  had  not  jurisdiction  over 
the  subject-matter,  Jurisdiction  cannot  by  ap- 
pearance or  In  any  manner  be  conferred 
whereby  the  parties  will  be  bound,  and  such 
defect  or  Jurisdiction  Is  not  waived  by  ap- 
pearance. The  parties  cannot  confer  Juris- 
diction of  the  subject-matter  by  consent;  they 
can,  however,  confer  Jurisdiction  of  the  court 
over  their  persons  by  consent  Consenting 
parties  cannot  empower  courts  upon  the  sub- 
ject-matter; this  the  law  can  only  do." 

It  is  clear  In  this  case  that  section  7459 
makes  no  specific  provision  relating,  to  the 
removal  of  municipal  officers,  and  there  is  no 
attempt  or  Intent  either  expressed  or  from 
which  a  presumption  could  be  entertained,  to 
confer  Jurisdiction  upon  the  district  court  to 
hear  and  determine  the  removal  of  a  mayor 
growing  out  of  the  violation  of  a  dty  ordi- 
nance, or  neglect  of  duty  to  enforce  a  dty 
ordinance,  in  cities  that  have  organized  and 
accepted  the  provisions  of  the  Black  Law, 
chapter  82,  Laws  of  1911,  p.  280. 

Section  7445,  Rev.  Codes,  refers  to  munici- 
pal officers  and  states  that  an  accusation  may 
be  lodged  against  them  for  willful  or  corrupt 
misconduct  in  office,  and  not  for  neglect  of 
duty,  as  appears  in  section  74B9.  In  section 
7655,  which  confers  Jurisdiction  upon  the  dis- 
trict court  to  hear  and  try  prosecutions  upon 
Information,  we  find  this  provision:  "The 
several  courts  of  this  state  shall  possess  and 
may  exercise  the  same  power  and  Jurisdic- 
tion to  hear,  try,  and  determine  prosecutions 
upon  Information  for  crimes,  misdemeanors 
and  offenses,  to  issue  writs  and  process,  and 
do  all  other  acts  therein  as  they  possess  and 
may  exercise  In  cases  of  like  prosecution  up- 
on indictments."  This  section  confers  juris- 
diction upon  the  court  to  try  such  cases  on 
infqrmatlon  where  the  state  Legislature  has 
acted  and  declared  it  to  be  the  duty  and  im- 
posed the  duty  on  an  officer  to  do  certain 
things  under  the  law,  as  the  Leg^lature  has 
done  with  respect  to  county  commissioners 
and  others.  But  where  the  Legislature  has 
not  conferred  Jurisdiction  by  said  section  or 
any  other  section  upon  the  district  court  to 
determine  matters  with  respect  to  violation 
of  duties  arising  under  a  dty  ordinance, 
courts  have  not  Jurisdiction  to  so  do. 

The  case  :of  State  ex  rel.  Brandt,  Mayor,  r. 
Thompson,  91  Minn.  279,  97  N.  W.  887,  Is  a 
case  where  a  statute  related  to  the  creation 
of  munldpalitles  in  the  state  of  Minnesota, 
where  the  act  provided  for  a  commission 
form  of  government,  and  that  any  officer  or 
employ^  of  the  dty  guilty  of  misconduct  in 
office,  or  who  offends  against  the  provisions 
of  the  act,  shall  be  deemed  guilty  of  mlsde- 
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meanor,  and  upon  conviction  shall  forfeit  bla 
office  and  be  forerer  dlsquallfled  from  hold- 
ing an  oBlce  of  trust  or  profit  under  the  dty 
goyemment.  The  court,  In  commenting  up- 
on this  provision,  which  is  BimUar  to  the 
Black  Law,  uses  this  language:  "The  conten- 
tion that,  independent  of  any  statutory  au- 
thority, the  governing  body  of  a  municipality 
has  power  to  remove  its  mayor  for  cause.  Is 
not  sound.  It  is  quite  true,  as  a  general 
proposition,  that  the  power  of  removal  of 
public  officers  la  Incident  to  the  iwwer  of  ap- 
pointment (Parish  V.  St  Paul,  84  Minn.  426, 
87  N.  W.  1124,  87  Am.  St  Rep.  374);  but  this 
applies  more  particularly  to  appointive  of- 
ficers, and  not  to  those  elected  by  the  people. 
The  subject  of  removal  of  all  officers  is  with- 
in legislative  control,  and  where  that  body 
prescribed  a  manner  and  method  of  removal 
it  Is  exclusive.  A  method  of  removal  Is  pro- 
vided by  the  statute  under  which  Bast  Grand 
Forks  is  now  Incorporated,  and  the  method 
there  pointed  out  must  be  followed." 

In  the  case  of  Hilzlnger  v.  Oillman,  66 
Wash.  228,  lOS  Fac.  471,  21  Ann.iCa8.  305, 
the  court  says:  "For  what  term  was  the 
appellant  elected?  This  inquiry  is  answered 
by  the  charter,  and  the  answer  is  that  he 
was  elected  to  hold  office  until  the  first  Tues- 
day after  the  first  Monday  in  January,  1910, 
unless  removed  for  cause  or  recalled  in  the 
manner  provided  therein." 

It  is  argued  that  the  common  law  or  rule 
cannot  be  invoked  against  the  mayor,  on 
the  ground  that  such  attempt  would  be  gross- 
ly subversive  of  Justice,  as  the  Black  Law 
applies  to  Boise  City  and  clearly  and  spe- 
cifically provides  the  procedure  to  be  par- 
sued  in  removing  the  mayor,  and  that  such 
statute  is  In  force  as  a  part  of  chapter  82, 
Laws  of  1911,  and  that  the  common  law  Is 
not  applicable  in  this  case. 

We  have  considered  the  brlete  and  the 
oral  arguments  made  by  counsel  in  this  case, 
and  we  are  satisfied  that  counsel  have  made 
a  thorough  examination  of  all  the  authori- 
ties considering  enactments  in  the  states 
where  laws  similar  to  the  Bia<^  Law  have 
been  construed  by  the  courts,  and  we  are 
satisfied  that  the  law  has  been  sustained 
and  the  right  of  removal  by  recaU  has  been 
sustained  as  the  remedy  to  be  pursued  In 
removing  the  mayor  and  officers  of  a  mu- 
nicipality operating  under  the  Black  Law, 
which  remedy  Is  clearly  provided  for  and 
applies  in  the  cases  considered  by  this  court 
In  this  opinion,  and  that  the  trial  court  has 
no  Jurisdiction  in  the  enforcement  of  dty 


ordinances  where  there  is  a  penalty  provided 
In  connection  with  the  faUure  to  perform 
the  duties  of  the  office  of  mayor. 

It  Is  ordered  that  the  trial  Judge,  Hon. 
Charles  P.  McCarthy,  before  whom  the  case 
of  John  Tucker,  Plalntlflf,  v.  Arthur  Hodges, 
Mayor  of  the  City  of  Boise,  Idaho,  Defend- 
ant, was  pending,  consisting  of  two  causes 
of  action  under  section  7459  of  the  Rev. 
Codes,  for  the  purpose  of  removing  and 
ousting  affiant  and  petitioner  from  his  of- 
fice OS  mayor,  has  no  Jurisdiction  of  the 
action.  Inasmuch  as  section  7469'  of  the  Rev. 
Codes  has  no  application  or  force  as  to  the 
munldpaUty  of  Boise  City. 

It  is  therefore  ordered  that  a  permanent 
writ  of  prohibition  Issue,  directed  to  Hon. 
Charles  P.  McCarthy,  one  of  the  Judges  of 
the  district  court  of  the  Third  judicial  dis- 
trict of  Idabo  for  Ada  county,  restraining 
and  prohibiting  him  from  proceeding  fur- 
ther with  the  trial  of  said  causes.  Costs 
awarded  to  plalntlfl. 

AILSHIE,  O.  J.  (concurring).  The  chief 
consideration  wtiicb  leads  me  to  the  conclu- 
sion reached  by  the  principal  opinion  is  the 
conviction  that  the  ouster  procedure  pro- 
vided for  by  section  7459,  Bev.  CJodes,  is 
incondstent  with  the  recall  provisions  of  the 
commission  government  act  The  recall  may 
be  Invoked  by  the  people  for  any  cause  or 
reason  which  may  arise,  and  when  properly 
submitted  the  people  take  a  vote  on  the 
question  and  tb^  convict  or  acquit;  that  is, 
remove  or  retain  him,  by  a  majority  vote. 
If  they  acquit  the  officer  of  the  charge,  be 
remains  in  office;  if  they  convict,  be  goes 
out  This  is  the  effect  of  the  recalL  It 
was  certainly  not  Intended  that  the  people 
and  the  courts  could  both  hear  and  pass  on 
the  same  charges  at  the  same  time,  and  pos- 
sibly each  reach  a  ditTerent  result  from  the 
other.  These  things  convince  me  that  it 
was  Intended  that,  where  a  city  adopts  the 
provisions  of  the  Black  Law,  it  would  there- 
by abandon  the  court  and  Judicial  methods 
of  procedure  for  removal  of  officers  and  sub- 
stitute the  recall  therefor.  I  cannot  avoid 
the  conclusion  that  the  adoption  by  a  city 
of  the  provisions  of  the  Black  Law  has  the 
efFect  of  suspending  the  operation  of  sec- 
tion 7459  of  the  Revised  C3odeB  as  to  all  offi- 
cers of  such  dty.  I  concur  in  issuing  the 
writ 

SULLIVAN,  X,  concora. 
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(44  Utah,  194) 

UTAH  BANKING  CO.  v.  NEWMAN. 
(Supreme  Court  of  Utah.     Feb.  6,  1914.) 

1.  Bnxs  AND  Notes  (§  523*)— Aanons— Sm'- 
FiciENCY  OF  Evidence. 

Evidence  in  an  action  on  a  note  held  to 
■UBtain  the  court's  finding  that  the  part;  who 
indorsed  the  note  to  plaintiff  had  neither  ex- 
press nor  implied  authority  from  the  payee  bo 
to  do. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §{  1822-1825;  Dec.  Dig.  f 
523.»] 

2.  Principal  and  Agent  (g  109*)— Iwdobsb- 
MiN-t^ Atj^hobity  to  IndobSk. 

The  authority  of  an  agent  to  indorse  com- 
mercial paper  is,  on  account  of  its  negotiable 
character,  to  be  strictly  construed,  and  will 
not  be  implied  from  a  general  authority  to 
transact  business  for  the  principal,  unless  such 
power  is  necessary  to  the  accomplishment  of 
the  agency. 

[Ed,  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  (J  318-322,  360,  861, 
•865;   Dec  Dig.  {  109.»] 

3.  Pbincipal  and  Agent  (J  109*)— Indorse- 
ment—Authoeitt  TO  Indorse. 

The  authority  of  an  agent  to  indorse  ne- 
gotiable paper  could  not  be  based  upon  prior 
customary  acts,  where  it  did  not  appear  that 
the  indorsee  ever  knew  of  a  single  instance  of 
the  payee's  having  knowingly  ratified  an  unau- 
thorized indorsement  by  such  agent,  since,  to 
base  authority  on  custom,  the  paper  must  have 
been  taken  upon  the  indorsee's  faith  in  the 
agent's  authority  caused  by  such  custom. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  ${  818-322,  360,  361, 
365;  Dea  Dig.  {  100.»] 

4.  Appeal  and  Error  (8  1047*)  —  Review  — 
Harmless  Error  —  Errors  not  Affeotino 

It£SULT 

Errors,  if  any,  in  the  rulings  on  evidence 
were  without  prejudice,  where  the  result  would 
not  have  been  changed  if  the  court  had  ruled 
as  requested  by  appellant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4132,  4133,  4146-4152; 
Dec.  IMg.  f  1047.*] 

5.  Bills  and  Notes  (}  160*)— Neootiabilitt 
—  Certainty  as  to  Amount  —  Attorney's 
Fees. 

A  provision  in  a  note  for  the  payment  of  a 
reasonable  amount  as  an  attorney  s  fee  did  not 
destroy  its  negotiable  character  by  making  the 
amount  to  be  paid  uncertain-t 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  403;   Dec.  Dig.  1 160.*] 

Appeal  from  District  Court,  Fourth  Dto- 
trlct ;  A.  B.  Morgan,  Judge. 

Action  by  the  Utah  Banking  Company 
against  F.  W.  Newman.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

C.  S.  Patterson,  of  Salt  £<ake  City,  for  ap- 
pellant Harvey  Cluff,  of  Prove,  for  re- 
spondent 

FRICK,  J.  This  action  was  commenced 
by  the  plaintiff,  appellant  here,  as  indorsee 
of  the  promissory  note  sued  on.  In  the  com- 
plaint it  was,  in  substance,  alleged  that  appel- 
lant is  a  corporation,  and  that  on  the  1st 
day  of  November,  1909,  the  defendant,  F. 
W.  Newman,  respondent  in  this  court,  made 
and  delivered  to  the  "Baldwin  Company,"  a 


corporation,  his  promissory  note  for  the  sum 
of  $250,  payable  to  the  order  of  said  com- 
pany as  follows:  $125  on  November  1,  1909, 
and  $125  on  January  1,  1910,  with  10  per 
cent  interest  after  maturity;  that  the  sum 
of  $126  was  duly  paid;  that,  before  the  ma- 
turity of  said  note,  "the  same  was  duly  trans- 
ferred by  said  Baldwin  Company  to  this 
plaintiff  in  the  regular  course  of  business, 
and  the  plaintiff  la  now  the  owner  and  - 
holder  thereof";  that  the  note  provides  for 
the  payment  of  a  reasonable  attorney's  fee 
in  case  suit  is  brought  to  collect  the  same, 
and  that  $100  is  a  reasonable  fee.  Judgment 
was  prayed  for  said  sum  of  $125,  with  inter- 
est as  aforesaid,  and  for  an  attorney's  fee. 
The  respondent  filed  an  answer  to  the  com- 
plaint, In  which  he  admitted  the  corporate 
capacity  of  appellant  and  the  Baldwin  Com- 
pany, admitted  the  execution  of  the  note  sued 
on,  and  denied  all  other  allegations  of  the 
complaint  As  an  affirmative  defense,  he 
pleaded  that  the  note  sued  on  was  given 
by  respondent  to  the  Baldwin  Company  for  a 
certain  piano  of  which  said  company  was 
the  owner  and  which  was  purchased  by  him ; 
that  the  note  In  question  never  was  delivered 
to  the  Baldwin  Company,  but  was  "unlaw- 
fully and  fraudulently  delivered"  to  the  ap- 
pellant by  one  H.  E.  Giles,  Jr.;  that  the 
respondent  was  thereafter  compelled  to  pay 
to  the  Baldwin  Company  the  consideration 
for  said  piano,  and  that  said  appellant  "un- 
lawfully and  fraudulently  retains  possession 
of  said  note  without  any  consideratioD  what- 
ever." A  trial  to  the  court  without  a  Jury 
resulted  in  a  Judgment  In  favor  of  respond- 
ent, from  which  Judgment  this  appeal  is  pros- 
ecuted. 

While  the  issues  are  not  as  clearly  defined 
by  the  pleadings  as  they  should  be,  yet  It 
appears  from  the  record  that  the  parties 
clearly  understood  each  other's  claims,  and 
that  the  case  was  tried  upon  the  following 
propositions:  (1)  That  the  H.  E.  Giles,  Jr., 
mentioned  in  the  answer,  and  to  whom  the 
note  sued  on  was  delivered  by  respondent, 
was,  at  the  time  the  note  was  given,  not  the 
agent  of  the  Baldjrln  Company,  the  osten- 
sible indorser;  and  (2)  that.  If  he  was  the 
agent  he  neverthelesB  was  without  authority 
to  indorse  the  notes  that  were  given  for  the 
purchase  price  of  pianos,  and  which  were 
made  payable  to  the  order  of  the  Baldwin 
Company,  the  owner  of  said  pianos. 

[1]  While  appellant's  counsel  has  assigned 
a  number  of  errors,  yet,  in  his  brief,  the 
principal  one  relied  on  is  the  one  that  the 
court  erred  in  finding  that  said  Giles,  Jr., 
did  not  have  authority  to  Indorse  the  note 
In  question,  for  the  reason  that  upon  that 
question  the  evidence  Is  all  one  way,  and 
shows  that  he  had  such  authority.  In  view 
of  the  conclusion  reached,  it  is  not  necessary 
for  us  to  consider  the  question  of  whether 
said  Giles,  at  the  time  the  note  was  given 


*Por  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Key-No.  Series  4b  Rep'r  Indezea 
t  UcComlck  v.  Bwem,  M  Utah,  e,  102  Fae.  CM,  10    Aoa.  Oaa. 
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and  Indorsed  by  blm,  was  the  agent  of  the 
Baldwin  Company.  We  shall  therefore  dis- 
pose of  the  case  npon  the  sole  question  of 
whether  said  Oiles  had  authority  to  Indorse 
the  note  or  not  Appellant,  In  support  of  Its 
contention  that  said  Giles  was  the  agent  of 
the  Baldwin  Company,  and  that  he  bad  au- 
thority to  take  notes  made  payable  to  the 
order  of  said  company  and  to  Indorse  them, 
produced  the  note  sued  on  In  evidence,  from 
which  It  appeared  that  it  was  dated  Novem- 
ber 1,  1009 ;  that  it  was  given  for  $250,  $125 
«f  which  was  payable  on  the  day  It  bore  date, 
and  the  remaining  $125  on  January  1,  1910, 
with  10  per  cent  Interest  after  maturity; 
that  the  note  was  given  for  a  certain  piano 
which  respondent  purchased  from  said  Giles, 
and  which  was  the  property  of  the  Baldwin 
Company;  that  the  note  was  made  payable 
to  the  order  of  the  Baldwin  Company;  that 
it  provided  for  a  reasonable  attorney's  fee, 
and  was  by  said  Giles  sold  to  the  appellant 
and  by  him  indorsed  as  follows:  "Pay  to  the 
Otah,  Banking  Co.,  The  Baldwin  Co.,  per  H. 
B.  Giles,  Jr."  The  payment  of  the  $125  was 
also  Indorsed  on  the  note.  Appellant  also 
produced  in  evidence  a  written  agreement 
dated  May  9,  1909,  entered  into  by  said  Giles 
and  the  Baldwin  Company  wherein  said  com- 
pany agreed  to  consign  to  said  Giles  pianos 
for  sale  upon  the  terms  and  conditions  in 
said  agreement  expressly  stated.  There  is 
absolutely  nothing  in  said  agreement  which 
confers  either  express  or  Implied  authority 
upon  said  Giles  to  Indorse  the  notes  which 
might  be  taken  If,  in  any  case,  said  Giles 
did  not  sell  the  pianos  consigned  to  him  un- 
der the  agreement  for  cash.  Appellant  also 
produced  In  evidence  certain  letters  that  were 
written  by  one  H.  G.  Wilson,  as  the  repre- 
sentative of  the  company,  but  what  the  na- 
ture or  character  of  his  authority  was  Is  not 
shown.  Some  of  the  letters  aforesaid  were 
directed  to  Giles  &  Amtoft,  and  others  to  H. 
E.  Giles,  Jr.,  personally.  The  letters  were 
all  written  on  and  between  the  24th  day  of 
April,  1900,  and  the  8th  day  of  June  follow- 
ing, and  some  months  before  the  note  in  ques- 
tion was  given.  There  is  nothing  in  any  of 
the  letters  which  conferred  any  authority 
upon  said  Giles  to  indorse  notes  which  were 
made  payable  to  the  Baldwin  Company  or 
order.  Those  letters,  however,  do  show  that, 
during  the  period  of  time  in  which  they  were 
written,  said  Giles  was  engaged  in  selling 
pianos  belonging  to  the  Baldwin  Company. 
There  is  other  evidence  which  was  produced 
by  appellant,  but  none  which  established 
the  fact  that  said  Giles  had  express  authority 
to  indorse  the  Baldwin  Company  notes. 

The  respondent  produced  a  Mr.  Wood  as  a 
witness,  who,  among  other  things,  testified 
as  follows:  "My  home  is  in  Denver,  Colo. 
I  am  working  for  the  Baldwin  Company.  I 
am  wholesale  representative  of  the  Baldwin 
Company,  superintending  agencies,  looking 
after  agents  and  collections  and  settlements. 


whenever  it  is  necessary,  in  the  name  of  the 
company."  After  showing  further  his  connec- 
tion with  the  business  affairs  of  the  company, 
and  his  authority,  be  was  asked  the  following  . 
question:  "Did  Mr.  Giles  during  that  period 
from  September  7  to  November  1  (1009),  or 
at  any  other  time,  ever  have  any  right,  pow- 
er, or  authority,  or  Instructions  from  you, 
or  under  any  contract  that  you  made  with 
him,  to  indorse  your  paper?"  The  witness 
answered,  "No  sir."  The  record  shows  that 
the  reference  in  the  foregoing  question  was 
to  the  Baldwin  Company  paper.  The  witness 
also,  in  other  terms,  denied  the  authority  of 
Mr.  Giles  to  indorse  the  company's  paper, 
but,  in  that  connection,  also  admitted  that 
Mr.  Giles  was  employed  by  the  Baldwin 
Company  to  seU  its  pianos  during  the  year 
1909,  but  insisted  that  the  agency  was  sever- 
ed some  time  in  September  of  that  year.  It 
is  from  the  admissions  of  this  witness  that 
Giles  was  engaged  In  selling  pianos  for  the 
Baldwin  Company  that  appellant's  counsel 
says  the  authority  claimed  by  him  is  made  to 
appear.  Whether  Mr.  Giles  was  clothed 
with  express  authority  to  indorse  the  paper . 
of  the  Baldwin  Company  was  certainly  a 
question  of  fact,  and  whether  he  had  implied 
authority  or  not  was  perhaps  one  of  mixed 
law  and  fact.  From  all  the  evidence  produc- 
ed before  the  trial  court,  that  court  certainly 
was  Justified  in  finding  no  express  authority 
was  ever  conferred  on  Mr.  Giles  to  indorse 
the  paper  of  the  Baldwin  Company,  regard- 
less of  how  he  obtained  such  paper.  Nor  do 
we  think  there  is  anything  in  the  evidence 
from  which  such  authority  may  be  deduced 
either  as  a  matter  of  law  or  fact 

[2]  In  1  Daniels,  Negotiable  Instruments 
(6th  Ed.)  {  292,  the  general  rule  respecting 
the  implied  authority  of  an  agent  or  attorney 
to  Indorse  the  paper  of  his  principal  is  stated 
thus:  "■RTien  the  authority  to  execute  or  in- 
dorse a  negotiable  Instrument  is  sought  to 
be  deduced  from  an  agency  to  do  certain  oth- 
er acts  it  must  be  made  to  appear  aSlrmatlve- 
iy  that  the  signing  or  indorsement  of  such  an 
instrument  was  within  the  general  objects 
and  purposes  of  the  authority  which  was 
actually  conferred.  And  in  interpreting  the 
authority  of  the  agent,  it  is  to  be  strictly 
construed. '  Thus  a  general  authority  to 
transact  business  for  the  principal  will  not 
authorize  the  agent  to  bind  him  as  a  party 
to  negotiable  paper,  according  to  m$ny  au- 
thorities, and  the  general  principles  of  the 
law  of  agency."  The  author  In  the  sections 
immediately  following  the  one  quoted  from, 
gives  many  concrete  instances  from  which 
it  was  held  by  the  courts  that  authority  to 
Indorse  paper  could  not  be  implied.  An  ex- 
amination of  those  sections  will  disclose  that, 
from  the  undisputed  facts  in  this  case,  no  im- 
plied authority  existed  in  Mr.  Giles  to  in- 
dorse the  note  in  question. 

[3]  Nor  Is  there  any  merit  in  the  conten- 
tion that  Mr.  Giles'  authority  could  be  im- 
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pUed  from  his  prior  customary  acts.  In  cox 
Judgment,  there  la  not  8u£3cient  evidence  in 
this  case  to  justify  a  finding  that  Mr.  Giles 
had  theretofore  Indorsed  the  paper  of  the 
Baldwin  Company,  and  that  such  acts  on  Ms 
part  were  known  to  and  approred  by  said 
company!  i^t  in  fact,  any  such  Indorsements 
were  made  by  him.  But,  assuming  that  there 
was  some  evidence  of  that  fact,  yet  tlie  appel- 
lant has  not  brought  itself  within  the  rule 
which  would  authorize  a  recovery  upon  that 
ground.  The  author  Just  quoted  from,  In  sec- 
tion 297  of  the  volume  referred  to,  points  out 
that  the  paper  "must  have  been  taken  upon 
the  faith  of  prior  customary  acts"  before 
the  holder  thereof  can  recover.  There  Is 
absolutely  nothing  in  this  record  to  show 
that  appellant  knew  of  a  single  Instance 
where  the  Baldwin  Company  had  knowingly 
ratified  an  unauthorized  Indorsement  made 
by  Mr.  GUes,  if  he  made  any  such ;  nor  that, 
if  it  knew  of  such  an  instance,  it  purchased 
the  note  in  question  upon  the  faith  of  such  a 
ratification. 

The  following  cases  wlU  be  found  to  be 
squarely  in  point  upon  the  question  that, 
under  the  undisputed  facts  of  the  case  at  bar, 
Mr.  GUes  had  neither  express  nor  Implied 
authority  to-,  indorse  the  note  In  question. 
Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat'l 
Bank,  199  111.  151,  65  N.  E.  136,  59  L.  R.  A. 
657,  93  Am.  St  Rep.  113 ;  Davis  v.  Rocking- 
ham Inv.  Co.,  89  Va.  290,  15  S.  E.  547 ;  Engle- 
hart  V.  Peoria  Plow  Co.,  21  Neb.  41,  31  N. 
W.  891.  See,  also,  cases  cited  in  the  first 
two  cases  above  referred  to. 

In  31  Cyc.  1381,  the  general  rule  Is  stated 
as  follows :  "Commercial  paper  passes  current 
to  a  limited  extent  like  money,  and  accord- 
ingly power  to  an  agent  to  make  or  indorse  it 
Is  to  be  strictly  limited,  and  will  never  be  light- 
ly inferred.  The  most  comprehensive  grant. 
In  general  terms,  of  power  to  an  agent  con- 
fers no  power  to  subject  the  principal  to  lia- 
bility on  such  paper,  unless  the  exercise  of 
such  power  Is  so  necessary  to  the  accomplish- 
ment of  the  agency  that  such  intent  of  the 
principal  most  be  presumed  In  order  to  make 
the  power  efTectual." 

Suppose  the  Baldwin  Company  did  at  a 
certain  time  authorize  Mr.  Giles  to  sell  pianos 
and  to  receive  either  cash  or  notes  in  consid- 


eration for  tbem,  which  .fact  we  tliink  is 
clearly  established,  yet  would  any  one  con- 
tend that  this  would  confer  authority  by  im- 
plication upon  him  to  indorse  the  notes  re- 
ceived by  him  for  a  sale  made  by  htm  at  any 
time?  To  80  hold  would  be  contrary  to  all 
authority  upon  the  subject.  Nor  does  the 
doctrine  that  either  express  or  manifestly 
implied  authority  of  the  agent  to  indorse  the 
paper  of  his  principal  must  be  shown  work 
a  hardship  on  any  one;  The  purchaser  of 
oonunerdal  paper,  in  purchasing  from  an 
agent,  always  has  the  right  and  option  to  In- 
sist that  the  agent  prove  his  authority  to  In- 
dorse. If  the  agent  has  such  authority,  he, 
as  a  general  rule,  can  easily  prove  It;  but,  it 
the  principal  should  be  held  bound  by  the 
acts  of  an  agent  in  indorsing  paper  merely 
because  the  agent  has  the  power  to  sell  the 
chattel  for  which  the  paper  in  question  was 
given,  no  principal  could  safely  authorize 
any  agent  to  sell  property. 

[4]  While  the  appellant  has  also  assigned 
error  upon  the  rulings  of  the  court  in  exclud- 
ing and  in  admitting  certain  evidence,  yet 
these  rulings,  even  thongh  the  court  had 
technically  erred,  in  no  way  have  affected 
any  substantial  rights  of  the  appellant 
Those  rulings,  of  which  the  appellant  per- 
haps had  a  right  to  complain,  were  not  preju- 
dicial to  it  since  the  result  would  neces- 
sarily be  the  same  whether  the  court  had 
ruled  as  its  counsel  requested  or  not  As  to 
the  others,  it  is  not  in  a  position  to  complain. 

[S]  Counsd  for  respondent,  however,  con- 
tends that  the  Judgment  must  be  upheld  be- 
cause the  note  in  question  was  not  negotiable 
for  the  reason  that  it  contained  a  provision 
for  the  payment  of  a  reasonable  amount  as 
an  attorney's  fee  which  made  the  amount  to 
be  paid  uncertain.  That  precise  question 
was  decided  by  this  court  against  respond- 
ent's contention  in  McCornick  v.  Swem,  36 
Utah,  6,  102  Pac.  626,  20  Ann.  Cas.  1368.  We 
there  held  that  such  a  provision  in  a  note 
neither  affects  nor  destroys  ita  negotiable 
character. 

For  the  reasons  stated,  the  Judgment 
should  be,  and  it  accordingly  la,  affirmed, 
with  costs  to  respondent 

McGARTT,  O.  J.,  and  STRAUP,  J.,  concur. 
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STATE!  T.  HILL. 
(Supreme  Court  of  Utah.     Jan.  28,  1914.) 

BOMICIDB    (i    231*)— Wbiobt    07    BTIDKNCa»— 
IDKNTITT   or  ACCDSEJ}. 

Evidence,  in  a  prosecntion  for  murder  oc- 
curring during  an  attaclc  in  a  saloon  in  which 
oae'of  the  robber*  was  killed  and  one  escaped, 
hM  insufficient  to  identify  accused  as  the  esr 
eaped  man,  and  to  justify  conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  K  482-493 ;    Dec.  Dig.  §  234.»] 

Appeal  from  District  Court,  Salt  lAbe 
County;  F.  C.  Loofbourow,  Judge. 

J.  A  Hill  was  convicted  of  murder  In  the 
first  degree,  and  he  appeals.  Reversed  and 
remanded,  with  directions  to  grant  a  new 
trial. 

Russel  O.  Scbulder  and  Geo.  F.  Wasson, 
both  of  Salt  Lake  City,  for  appellant  A  R. 
Barnes,  Atty.  Gen.,  and  G.  A  Iverson  and 
E.  V.  Hlgglns,  Asst  Attys.  Gen.,  for  the  State. 

McCARTT,  C.  J.  The  defendant,  J.  A 
Hill,  was  convicted  In  the  district  court  of 
Salt  Lake  county  of  murder  in  the  first  de- 
gree, alleged  to  have  been  committed  at  Mid- 
vale,  in  said  county,  on  the  7th  day  of  Au- 
gust, 1912.  The  court,  on  the  recommenda- 
tion of  the  jury,  sentenced  the  defendant  to 
Ufe  imprisonment  at  hard  labor.  To  reverse 
the  judgment,  defendant  prosecutes  this  ap- 
peal. 

The  evidence  shows  that  on  the  evening  of 
August  7,  1912,  between  the.  hours  of  9:30 
and  10  o'clock  p.  m.,  two  men  wearing  masks 
entered  the  Vienna  saloon  in  Midvale,  and, 
pointing  loaded  revolvers  at  four  persons  In 
the  saloon,  ordered  them  to  bold  up  their 
hands.  The  four  persons  were  Frank  Col- 
clougb,  the  night  marshal  of  Midvale,  and 
three  Austrians,  namely,  Paul  Sherrich,  who 
was  tending  bar,  Mike  .  Lamich,  and  Mike 
Kavachlvich.  The  two  robbers,  on  discov- 
ering the  night  marshal  In  the  saloon,  com- 
menced ((hooting.  Colclough,  the  marshal, 
was  shot  and  almost  instantly  killed.  Shots 
were  also  fired  by  Paul  Sherrich,  the  bar- 
tender; Charles  Gammett,  one  of  the  rob- 
bers also  was  shot  and  mortally  wounded. 
He  died  some  two  days  later.  The  other 
robber  ran  out  of  the  front  door  of  the  sa- 
loon and  escaped. 

The  Important  question  presented  by  the 
appeal,  and  the  only  one  we  deem  necessary 
to  consider,  is:  Does  the  evidence  establish 
the  identity  of  the  defendant  a?  the  robber 
who  entered  the  saloon  with  Gammett  and 
engaged  in  the  commission  of  the  crime  al- 
lied? 

The  theory  upon  which  the  case  was  pre- 
sented and  tried  on  the  part  of  the  state  Is 
that  the  defendant,  Charles  Gammett,  and 
one  Jack  Callaghan  participated  In  the  kill- 
ing of  Colclough;  defendant  and  Gammett 
taking  part  In  the  shooting,  and  Callaghan 
acting  as  a  guard  or  "lookout"  on  the  out- 


sldck  The  evidence  shows  that  the  defend- 
ant, Callaghan,  and  Gammett  were,  for  sev- 
eral years  next  preceding  the  crime,  ac- 
quainted vrlth  each  other,  and  bad  on  dif- 
ferent occasions  associated  together  as  min- 
ers working  in  different  mines,  and  were  on 
more  than  ordinarily  friendly  terms.  As 
such  they  were  together  in  Butte,  Mont,  at 
Bingham,  Utah,  and  In  Salt  Lake  City. 
There  is  evidence  tending  to  show  that  they 
were  together  at  Midvale  In  the  afternoon  of 
the  day  on  which  the  crime  was  committed. 
The  defendant  introduced  evidence  tending 
to  show  that  be  was  not  in  Midvale,  or  In 
the  vicinity  thereof,  on  tbat  day.  He  testi- 
fied that  be  never  was  there,  except  on  one 
occasion  when  he  passed  through  the  town 
on  a  train.  We  think  It  Is  sufficient  to  here 
state,  without  setting  forth  in  detail  the 
facts,  that  there  Is  ample  evidence  to  sup- 
port a  finding  by  the  Jury  that  defendant 
wais  at  Midvale,  and  there  was  some  evi- 
dence that  he  was  in  and  about  the  Vienna 
saloon  in  the  forenoon  and  in  the  afternoon 
of  the  day  on  which  the  homldde  occurred. 
The  evidence  also  shows  that  defendant,  a 
few  days  after  the  homicide,  went  to  work 
In  Snake  Creek  tunnel,  In  Wasatch  county, 
and  continued  to  work  there  under  the  name 
of  Wilder  until  he  was  arrested  for  the 
crime  charged  September  6,  1912.  The 
changing  of  his  name  undoubtedly  was  a 
suspicious  circumstance  of  more  or  less 
weight,  but  was  not,  within  Itself,  suflldent 
to  connect  the  defendant  with  the  commis- 
sion of  the  crime.  The  defendant  testified 
that  he  went  to  work  under  an  assumed 
name  because  two  friends  of  his,  Harry 
Walker  and  a  man  known  as  "Hardrock" 
Johnson,  met  him  a  short  time  before  be  ap- 
plied for  work  and  stated  to  him:  "You  were 
a  good  friend  of  Gammett,  and  they  might 
suspect  you  of  that  (referring  to  the  homi- 
cide)." "I  said:  'No  danger  of  that'  Tfiisy 
said:  'Well,  you  better  change  your  name 
anyway  and  be  careful  and  look  out  for 
yourself.  •  •  •  You  have  got  guns  on 
you,  and  they  are  Uable  to  think  you  are 
the  fellow  who  done  that  because  you  came 
up  from  Salt  Lake  the  next  morning."  The 
foregoing  is  a  general  outline  of  the  facts 
regarding  the  whereabouts  of  the  defendant 
a  short  time  prior  to  the  homicide,  as  shown 
by  the  evidence,  and  of  bis  movements  and 
conduct  In  a  general  way  from  about  August 
lOtb,  three  days  after  the  homicide,  until  he 
was  arrested  September  6th. 

Royal  W.  Stokes,  city  marshal  of  Midvale, 
was  called  as  a  witness  by  the  state,  and,  on 
cross-examination,  testified  that  he  was  noti- 
fied of  the  homicide  and  came  to  the  saloon 
a  few  minutes  after  the  diootlng  occurred; 
that  Gammett  was  in  great  pain,  having 
been  "shot  over  the  eyebrow,  in  the  wrist, 
and  in  the  leg."  He  further  testified,  with- 
out objection,  tbat  he  Inquired  of  Gammett 
the  name  of  his  confederate,  and  be  replied 
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that  "it  wag  a  fellow  I  met  in  Salt  Lake," 
and  that  he  did  not  know  his  name.  "I  said, 
'What's  your  partner's  name?    he  is  killed,' 

and  he  said,  'It  serves  the  right,  he 

onght  not  to  have  gone  into  a  Dago  Joint,' 
and  also  that  he  did  not  know  his  name; 
that  be  met  him  in  Salt  Lake.  I  asked  him 
what  his  companion's  name  was,  and  he  said, 
'didn't  yon  ask  him,'  and  I  said  'No;  he  is 
killed.' " 

The  undisputed  tacts  show  that  the  de- 
fendant is  of  light  complexion,  about  five 
feet  nine  or  ten  inches  in  height,  has  blue 
eyes,  a  short  and  somewhat  thick  or  chubby 
nose,  and  at  the  time  of  the  homicide  weigh- 
ed from  153  to  158  pounds. 

We  now  come  to  the  proceedings  by  whl'-h 
the  state  sought  to  identify  the  defendant  as 
the  robber  who  entered  the  saloon  with 
Gammett  and  participated  in  the  killing  of 
Cdlclough.  The  robber  who  made  his  escape 
was  seen  by  Sherrlch,  Lamich,  and  Kavachi- 
vich,  the  three  Anstrians  who  were  in  the 
saloon,  one  of  whom,  Sherrlch,  took-  part  in 
the  shooting.  Two  other  men,  George  K. 
Carlston  and  John  Redman,  who  claimed  to 
have  been  In  the  street  near  the  saloon  and 
heard  the  shooting,  testified  that  they  saw 
the  escaped  robber  running  out  of  the  saloon, 
down  the  street  and  disappear  In  the  dark- 
ness. The  three  Anstrians  were  called  by 
the  state.  They  could  not  speak,  nor  did 
they  understand  the  English  language,  and 
hence  gave  their  testimony  through  an  in- 
terpreter. 

Lamich  testified,  in  part,  as  follows:  "Q. 
How  did  the  height  of  the  man  that  got 
away  with  the  blue  handkerchief  on  bis  face 
compare  with  the  height  of  this  defendant, 
Mr.  Hill?  A.  I  don't  know  whether  it  is 
him  or  not,  but  the  height  compares  Just 
about  like  Mr.  HUl.  Q.  Was  the  man  who 
got  away  about  the  same  size  as  Mr.  HIU? 
A.  He  might  bare  been  a  little  bit  larger  or 
smaller,  I  did  not  look.  •  •  •  I  was  so 
scared  I  did  not  know  where  I  was  stand- 
ing." 

KavachlTlcb  testified:  "I  am  six  feet 
three  inches  tall;  weigh  194  pounda  The 
man  who  got  away  was  tall,  but  I  can't  say 
whether  he  was  as  tall  as  I  am  or  not  Q. 
Do  you  think  he  would  weigh  as  much  as  you 
weigh?  A.  I  don't  know  how  much  he  would 
weigh." 

Sherrlch  testified,  in  part,  as  follows: 
"Had 'you  ever  seen  Oammett  before  you 
saw  him  when  he  was  shot?  A.  Yes. 
*  *  *  I  saw  him  that  same  day  between 
10  and  11  o'clock  in  the  forenoon.  Q.  Who, 
if  any  one,  was  with  him?  A.  There  were 
only  two  together.  Q.  Who  was  the  other 
one?  A.  Well,  I  can't  tell.  Q.  Tou  say  you 
can't  tell?  A.  Yes.  *  •  •  Q.  Who  was 
the  other  man  that  was  with  Oammett  when 
yon  say  them  in  the  morning,  if  you  know? 
A.  I  saw  Oammett,  and  I  guess  this  fellow 
(referring  to  the  defendant).     Q.  Now,  tell 


the  Jury  why  yon  think  it  was  the  defend- 
ant that  you  saw  with  Gammett  A.  That 
Is  my  best,  be  was  the  same  hi^h  and  the 
same  heavy.  Q.  Did  you  see  the  defendant's 
face  that  morning?  A.  No;  I  did  not  see 
him  very  welL"  Cross-examination:  "Q. 
You  did  not  see  that  man's  face  that  morn- 
ing? A.  Not  quite."  Direct  examination: 
"Q.  Had  you  ever  seen  the  defendant  before 
that  time?  A.  Never.  Q.  Do  you  know  now 
who  the  man  was  that  was  with  Gammett 
at  tbaC  time?  A.  I  think.  Q.  And  who  do 
you  think  it  was?  A.  I  think  It  was  Mr. 
Murphy." 

The  record  shows  that  defendant  was 
sometimes  known  as  Murphy.  The  witness, 
after  ref^ ring  to  what  he  did  and  observed 
Just  prior  to  and  at  the  time  of  the  homicide, 
further  testified  that  Gammett  and  his  com- 
panion entered  the  saloon  by  the  front  door 
when  one  of  them  said,  "Hands  up";  that  he 
thought  "it  was  Just  for  fun";  that,  whea 
the  robbers  commenced  shooting,  he  shot, 
firing  three  shots,  hitting  and  mortally 
wounding  Gammett  He  further  testified: 
"Q.  How  close  did  you  get  to  the  companion 
of  Gammett?     A.  Oh,  about  10  or  12  feet 

*  *  *  I  can't  see  him;  he  was  bdilnd. 
How  close  did  you  get  to  Gammett  while  the 
shooting  was  going  on?  A.  About  10  feet  I 
don't  think  It  was  that  far.  Q.  How  dose 
did  you  get  to  the  other  fellow?  A.  I  did  not 
see  the  other  one.    I  turned  my  back  to  him. 

*  •  •  Q.  Who  was  that  man?  A.  I  don't 
know.  Q.  What  Is  your  best  Judgment  as  to 
who  he  was?  A.  I  think  it  is  the  one  sitting 
there.  Q.  Why  do  you  think  so?  A.  By  the 
size  and  by  the  body  of  his." 

On ,  cross-examination,  the  witness  admit- 
ted that  be  testified  at  the  preliminary  hear^ 
ing  as  follows:  "Q.  Both  men  had  similar 
overalls  on?  A.  (As  given  by  Interpreter) 
He  says  be  did  not  see  the  other  one  at  all, 
and  he  cannot  tell  whether  he  had  the  same 
kind  or  not  *  •  •  Q.  According  to  your 
best  Judgment  what  would  the  escaped  hold- 
up weigb?  A.  *  *  *  190  or  200  pounds. 
Q.  Was  he  thin?  A.  He  said  he  was  some- 
thing like  Oammett  Q.  How  tall  are  yon? 
A.  Five  feet  eleven.  Q.  How  did  their  size 
compare  with  yours?  A.  Bigger.  Q.  Taller? 
A.  Taller,  yes.  Q.  Very  much  taller?  A. 
Not  very  much.  Q.  Did  you  stand  up  by 
the  side  of  one  of  these  fellows?  A.  He  says 
he  was  right  on  him — bad  the  gun  in  his 
breast  Q.  Did  he  appear  to  be  taller  than 
you?  A.  He  said  yes.  Q.  And  which  one 
was  tliat?  A.  The  one  that  escaped.  Q. 
(Question  repeated.)  What  would  the  es- 
caped holdup  weigh?  A.  He  said  around  190 
or  200  pounds."  Counsel  for  the  defendant 
then  remarked:  "Tou  remember  saying  that 
down  there?"  (referring  to  the  preliminary 
examination  before  the  magistrate).  The 
witness  answered,  "Tea,  I  remember  I  gave 
it"  and  then  answered  "No"  to  the  question, 
"Yon  don't  want  to  change  it  now,  do  yon?" 
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John  Bedman,  a  resident  of  Mldvale,  was 
called  as  a  witness  by  defendant,  and  testl- 
Qed  tbat  on  tbe  nlgbt  of  the  honiicide,  as  be 
n-as  walking  along  tbe  sidewalk  near  tbe 
Vienna  saloon,  he  heard  a  shot  and  ran  to 
an  oi)en  side  door  of  tbe  saloon,  looked  In, 
and  saw  a  man  fall;  tbat  be  Immediately 
ran  from  the  saloon  to  notify  an  officer,  and, 
aa  he  came  away,  he  saw  a  man  in  a  "crouch- 
ed and  bended  oyer"  position  come  out  of  tbe 
front  door  of  tbe  saloon  to  the  sidewalk, 
straighten  up,  and  run  across  the  street; 
that,  as  the  man  came  out  of  the  saloon, 
several  shots  were  fired  in  quick  succession. 
"Q.  What  Is  your  best  Judgment  as  to  the 
size  and  weight  of  that  man?  A.  *  *  * 
180  to  190  pounds.  Q.  Tou  have  stated  that 
you  saw  Mr.  Gammett  then?  A.  Tes,  sir, 
•  *  •  I  could  see  that  be  was  a  very 
large  man.  Q.  ilow  did  tbe  man  who  ran 
out  of  the  place  compare  in  height  with  Mr. 
Gammett?  A.  •  •  ♦  Pretty  near  tbe  same 
size."  Cross-examination:  "Q.  You  think  tbat 
man  was  quite  a  tall  man?  A.  Yes,  sir,  I  do. 
Q.  You  Judge  he  would  be  a  man  five  feet 
.  eleven,  or  six  feet?  A.  He  looked  a  big  man 
to  me." 

George  R.  Carlston,  a  witness  for  defend- 
ant, testified  that  on  the  evening  of  August 
7,  1912,  at  about  9  o'clock,  be  was  in  Mid- 
vale,  walking  on  the  street  opposite  the 
Vienna  saloon;  that  be  heard  several  shots 
fired,  in  one  of  the  saloons;  that  he  ran 
across  the  street  to  the  curb  of  tbe  sidewalk 
in  front  of  tbe  Vienna  saloon;  that  he  saw 
a  man  come  out  of  tbe  saloon  "in  a  crouch- 
ing position  •  •  •  with  a  gun  in  his 
band,"  straighten  up,  and  run  down  tbe 
street;  tbat  at  tbe  time  be  came  out  "the 
bandkeichlef  bad  dropped  from  his  face. 
Q.  Did  yon  see  liis  face  at  that  time?  A. 
Yes,  sir.  Q.  Do  yon  Icnow  what  complexion 
be  was?  A.  I  take  it  that  be  was  a  dark- 
complexioned  man.  Q.  Do  you  know  wheth- 
er or  not  this  gentleman  sitting  here  is  tbe 
man?  A.  No,  sir,  he  is  not  •  •  ♦  1 
would  Judge  the  man  to  stand  about  six  foot 
or  six  foot  one,  and  to  weigh  in  the  neigh- 
borhood of  190  pounds."  Cross-examination: 
"Q.  You  said  this  man's  weight  was  about 
190  pounds?  A.  Which  man?  Q.  'Hiat  you 
saw  run  out  of  tbe  saloon.  •  •  *?  a. 
I  would  Judge  that  be  would  weigh  In  the 
neighborhood  of  190  or  193  pounds.  ♦  •  • 
Q.  180  to  190  would  suit  you  better?  A. 
No,  sir."  Redirect:  "Q.  Did  you  see  any  of 
tbe  features  of  tliat  man?  A.  I  would  Judge 
that  the  man  was  a  dark-complexioned  man. 
I  have  him  pictured  In  my  mind  as  a  man 
with  a  stubby  growth  of  whiskers.  I  could 
not  be  positive,  but  I  Judge  tbat  be  had  a 
fairly  good  sized  nos&" 

Tbe  undisputed  evidence  shows  tbat  Gam- 
mett, the  robtier  who  was  mortally  wounded, 
was  about  six  feet  two  Inches  in  height 

The  foregoing  is  substantially  all  of  the 


evidence  bearing  upon  tbe  question  of  Identi- 
ty of  tbe  defendant 

Tbe  defendant,  at  the  close  of  tbe  stale's 
case  in  chief,  moved  the  court  for  a  directed 
verdict  in  his  favor  on  the  ground  that  tbe 
evidence  wholly  failed  to  connect  him  with 
the  commission  of  the  crime  charged.  When 
tbe  evidence  was  all  in  and  both  sides  had 
rested,  defendant  again  asked  for  a  peremp- 
tory Instruction  directing  a  verdict  in  bis 
favor.  The  refusal  of  the  court  to  direct  a 
verdict  as  requested  is  assigned  as  error. 
This  Involves  the  sufficiency  of  tbe  evidence 
to  Justify  tbe  verdict  rendered. 

When  the  state  rested  tbe  only  evidence 
identifying  the  defendant  as  the  robber  who 
escaped  was  tbat  given  by  the  ttiree  Austrl- 
ans.  Neither  of  them  saw  Ills  face.  As  we 
have  stated,  Mike  Lamlch,  one  of  the  Ana- 
trlans,  in  describing  tbe  robber,  said:  "I 
don't  know  whether  it  was  him  (defendant) 
or  not,  but  the  height  compare^  Just  about 
like  Mir.  HUL"  When  asked  about  the  size 
of  the  man,  he  said:  "He  might  have  been  a 
little  bit  larger  or  smaller  (than  Mr.  Hill). 
I  did  not  look.  *  *  •  I  was  so  scared  I 
did  not  know  where  I  was  standing."  This 
evidence  does  not  in  tbe  remotest  degree  tend 
to  Identify  tbe  defendant  as  the  robber. 
Kavacblvich  testified  tbat  be  was  six  feet 
three  inches  tall  and  that  his  weight  was  194 
pounds;  tbat  tbe  robber  who  escaped  "was 
tall,"  but  tbat  be  could  not  say  whether  tbe 
robber  was  as  tall  as  he  or  not  When 
asked  the  question,  "Do  you  think  be  would 
weigh  as  much  as  you  weigh,"  the  witness,  in 
effect,  disclaimed  having  an  opinion  as  to 
whether  be  weighed  more  or  less  than  tbe 
robber.  In  fact  bis  meager  and  vague  de- 
scription, if  it  shows  anything,  rather  tends 
to  show  that  the  robber  was  much  taller 
than  tbe  defendant.  The  testimony  of  Sher- 
rlch,  tbe  bartender,  considered  in  its  entire- 
ty, also  tends  to  show  tbat  tbe  robber  who 
escaped  was  much  larger  than  the  defendant 
Tbe  evidence  shows  that  Sberrlcb  is  five 
feet  eleven  Inches  In  height  On  cross-ex- 
amination, be  admitted  tbat  he  testified  at 
the  preliminary  hearing  tbat  tbe  robber  vras 
taller  than  be  (Sberrlcb);  tbat  the  robber 
was  "about  like  Gammett";  that  be  "would 
not  say  which  was  the  tallest";  and  tbat  be 
did  not  want  to  change  bis  testimony  given 
at  tbe  preliminary  examination.  On  his 
direct  examination,  be  was  asked  by  the  dis- 
trict attorney,  "Who  was  tbat  man?"  (refer- 
ring to  tbe  robber  who  entered  tbe  saloon 
with  Gammett),  and  be  answered,  "I  don't 
know."  "Q.  What  is  your  best  Judgment  as 
to  who  he  was?  A.  I  think  it  Is  the  one 
(defendant)  sitting  there.  Q.  Why  do  you 
think  so?  A.  By  the  size  and  by  the  body 
of  bis."  In  other  words,  the  witness,  after 
describing  a  man  much  larger  than  the  de- 
fendant, states  as  bis  conclusion  that  de- 
fendant was  that  man.  The  testimony  of 
the  three  Austrlans,  as  stated,  when  con- 
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sldered  as  a  wbole,  tends  to  show  that  de- 
fendant Is  not  the  man  who  participated 
with  Gamniett  in  the  killing  of  Colclough. 
Their  evidence  is  corroborated  by  the  testi- 
mony of  Carlston  and,  Redman.  Carlston 
not  only  describes  the  robber  as  being  much 
larger  than  the  defendant,  but  also  as  having 
a  different  complexion.  We  think  the  evi- 
dence not  only  falls  to  establish  identity, 
bat  it  afDrmatively  shows  that  the  defendant 
was  not  the  robber.  The  trial  court  there- 
fore erred  in  refusing  to  give  the  peremptory 
Instruction  requested  by  the  defendant 

The  Judgment  is  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  directions 
to  grant  a  new  trial. 

■     STRAUP  and  FBICK,  JJ.,  concnr. 


(44  Utah.  123) 

WEST  V.  PINKSTON  et  at. 
(Supreme  Court  of  Utah.     Jan.  30,  1914.) 

1.  Mechanics'    Liens     (J    209*)— Waiveb— 
Method. 

Any  Hen  claimant  may  waive  bis  right  to 
a_  lien,  either  by  not  filing  a  notice  of  his  inten- 
tion to  claim  a  lien  within  the  time  prescribed 
by  statute,  or  by  informing  the  owner  that  he 
has  received  payment  from  the  original  con- 
tractor, or  that  be  will  not  insist  on  his  right 
to  file  a  lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent.  Dig.  |  883 ;   Dec.  Dig.  8  209.*] 

2.  Mechanics'  Liens  (|  216*)- Estoppel  to 
Claim  Lien— Receipt  in  Full. 

A  subcontractor  having  a  lien  for  the  rea- 
sonable value  of  labor  performed  and  material 
furnished,  not  exceeding  the  original  contract 
price,  and  required  to  prorate  with  other  lien 
claimants  of  the  same  class  in  case  the  claims 
exceeded  the  contract  price,  by  taking  the  con- 
tractor's check  for  the  amount  of  bis  lien  and 
giving  a  receipt  in  full  to  enable  the  contractor 
to  obtain  money  of  the  owner  which  otherwise 
would  not  have  been  paid,  and  which  reduced 
the  balance  on  the  contract  price  to  a  sum  less 
than  the  amount  of  lien,  was  estopped  from  en- 
forcing such  lien ;  the  fact  that  some  other  lien- 
or might  have  bad  a  claim  for  a  lien  against  the 
owner  being  unimportant. 

(Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.  Cent.  Dig.  §§  400-402;  Dec.  Dig.  { 
216.*] 

8.  Mechanics'  Liens  ($  218*)— Enfobcbment 

—Amount  of  Recovebt. 

In  such  case  the  subcontractor  was  entitled 
to  recover  against  the  owner  only  the  balance  of 
the  contract  price ;  the  fact  that  the  house 
when  complete  was  worth  more  than  such  con- 
tract price  being  immaterial. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,   Cent   Dig.    §S   400-402;     Dec.    Dig.    { 

4.  Mechanics'  Liens  (|  810*)— Peocbedingb 

—Costs. 

A  subcontractor  entitled  to  enforce  bis  lien 
only  to  the  amount  of  the  balance  of  the  con- 
tract price  which  the  owner  had  stood  ready  to 
pay,  so  that  no  action  need  have  been  brought 
to  recover,  was  not  entitled  to  costs  against  the 
owner. 

[E<d.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  651-654;  Dec  Dig.  i 
310.*] 

Appeal  from  District  Court,  Salt  Lake 
County;   T.  D.  Lewis,  Judge. 


Action  by  C.  West  against  E.  M.  Plnkston 
and  Mary  L.  Albaugh  to  foreclose  a  mechan- 
ics' lien.  Judgment  for  plaintiff,  and  he  ap- 
peals.    Affirmed. 

James  Ingebretsen,  of  Salt  Lake  City,  for 
appellant  A.  E.  Moreton,  E.  O.  Leatherwood, 
and  E.  A.  Walton,  all  of  Salt  Lake  City,  for 
appellees. 

FRICE,  J.  This  was  an  action  by  a  snb- 
contractor  to  foreclose  a  mechanic's  lien.  The 
complaint  was  directed  against  the  original 
contractor  and  the  owner  of  the  premises, 
and  is  in  the  usual  form  in  sncb  actions. 
The  contractor  answered  the  complaint,  but 
his  answer  Is  not  material  here  and  will  not 
be  further  noticed.  The  owner  of  the  prem- 
ises, who  is  the  respondent  here,  also  answer- 
ed the  complaint,  setting  up  two  defenses, 
one  negative  and  the  other  affirmative;  the 
latter  being  in  the  nature  of  an  estoppeh 
The  case  was  tried  to  the  court,  who  made 
findings  of  fact  and  conclusions  of  law 
against  the  appellant;  and  judgment  was 
duly  entered  thereon,  to  reverse  wblch  this 
appeal  is  prosecuted. 

The  findings  of  fact  fairly  reflect  both  tb« 
pleadings  and  the  evidence,  and  we  shall 
state  the  material  parts  thereof  In  place  of 
a  statement  of  facts. 

The  court  found  that  prior  to  the  1st  day 
of  August,  1910,  Mary  L.  Albaugh,  hereafter 
called  "respondent"  entered  Into  a  contract 
with  her  corespondent,  B.  M.  Pinkston,  here- 
after designated  "contractor,"  whereby  the 
latter  agreed  to  erect  and  oomidete  a  dwell- 
ing house  for  her  upon  certain  premises  own- 
ed by  her  for  the  agreed  price  of  $3,075;  that 
on  or  about  the  1st  day  of  August  aforesaid 
said  contractor  sublet  to  appellant  the  mason 
work  required  for  said  dwelling  at  the  agreed 
price  of  $850;  and  that  said  work  was  per- 
formed between  the  1st  and  the  26th  days  of 
August,  1910,  as  agreed  upon  by  appellant, 
and  he  then  became  entitled  to  said  sum  of 
$850  for  said  work;  that  on  or  about  the 
2d  day  of  September,  1910,  the  contractor, 
in  payment  for  said  work,  made  and  deliver- 
ed hJs  personal  check  to  appellant  for  said 
sum  of  $S50,  at  which  time  appellant  deliver^ 
ed  to  the  contractor  a  receipt  tn  full,  which 
receipt  was  made  and  delivered  to  enable  the 
latter  to  obtain  the  money  due  him  on  the 
contract  price  from  respondent;  that  said 
contractor,  within  a  few  days  thereafter,  ex- 
hibited said  receipt  to  the  respondent,  stat- 
ing to  her  that  he  had  paid  the  appellant 
for  the  work  aforesaid;  that,  relying  upon 
said  receipt  and  the  representations  of  said 
contractor,  respondent  paid  him  the  sum  of 
$900  to  apply  on  the  building  contract;  that, 
when  said  contractor  delivered  Ills  check  as 
aforesaid  to  appellai  '/.  ""  agreed  between 
them  that  the  chec •"•'_"' '''  ')?■'■;  i-«&j^t ■ ' 
for  payment  for  a  ti:ii'"aays  so  as  to  give  the' 
contractor    time    to    obtain    the    necessary 
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money  from  reepondent  and  deposit  the  same 
In  the  bank  on  which  the  check  waa  drawn; 
that,  after  said  contractor  received  said  sum 
of  $900  aa  aforesaid,  he  did  not  deposit  the 
same  in  the  bank,  and  refused  to  pay  the 
same,  or  any  part  thereof,  to  appellant,  and 
at  no  time  paid  the  latter  said  sum  of  money 
or  any  part  thereof  for  said  work;  that, 
when  respondent  paid  said  sum  of  $900  .as 
aforesaid  to  the  contractor,  she  did  not  know, 
nor  was  she  informed  in  any  way  that  the 
said  contractor  bad  not  paid  appellant  as 
shown  by  said  receipt,  bat  she  then  believed, 
and  acted  upon  such  beUef,  that  appellant 
had  received  payment  in  full  for  said  work, 
and  that  she  would  not  have  paid  said  money 
to  said  contractor  had  she  known  or  been 
tnfonued  that  appellant  had  not  been  paid 
in  full  as  indicated  by  his  receipt,  and  that 
by  reason  of  the  premises  she  was  decdved ; 
that,  "since  said  payment  of  said  $900  to 
the  defendant  Pinkston  by  the  defendant  Al- 
baugh,  the  defendant  Albaugb  has  not  paid 
to  the  defendant  Pinkston  Any  sum  of  money 
or  any  other  thing  on  account  of  said  con- 
tract or  contract  price,  except  payments  to 
other  subcontractors  of  said  Pinkston  in  pay- 
ment for  and  discharge  of  their  several  valid 
claims,  demands,  and  liens,  and  rights  to 
liens  upon  said  premises  for  the  completion 
of  the  said  contract  with  the  said  defendant 
Albaugh;  that  at  the  time  this  suit  was  be- 
gan all  of  said  contract  price  had  been  so 
and  properly  paid  oat  by  the  defendant  Al- 
baugh towards  the  finishing  and  completion 
of  said  dwelling  house  except  the  sum  of 
$222.07;  that  before  this  salt  was  begun 
the  defendant  Albaagb  advised  the  plaintiff 
(appellant)  that  the  defendant  Albaugh 
would,  upon  the  completion  of  said  house 
and  contract  of  said  Pinkston,  account  to 
the  said  plaintiff  and  protect  him  to  the 
extent  of  any  moneys  remaining  due  upon 
said  contract  with  said  Pinkston,  and  said 
Albaugh  has  at  aU  times  been  able,  ready, 
and  willing  to  do  the  same;  that  this  suit 
was  prematurely  brought;  that  the  plaintiff 
is  estopped  to  maintain  this  action;  that  in 
open  court,  during  the  trial  of  this  cau8< 
the  defendant  Albaugh  offered  to  do  equity 
and  to  submit  to  judgment  in  this  cause 
notwithstanding  said  suit  was  prematurely 
brought  for  the  said  balance  remaining  In  her 
hands,  and  which  said  balance  is  $282.72, 
except  that  the  defendant  Albaugh  insisted 
and  insists  on  an  abatement  of  said  sam  in 
the  amount  of  her  costs  and  attorney's  fees 
in  this  suit;  that  there  is  still  due  and  nn- 
pald  on  the  original  contract  between  defend- 
ant Albangh  and  defendant  Pinkston  the  sum 
of  $222.07,  and  still  due  and  unpaid  on  ac- 
count of  extraa  the  sum  of  $60.65,  and  in 
equity  the  plaintW  iannellant)  is  entitled  to 
^e  same  aa  «■'  ,  ■  '  vfefehdant  .^iakston." 
^!?Ue^cc;'i'K^2Jd^'to'i:- r'„,„*  appellant  had  com- 
plied with  the  provisions  of  our  statute  re- 
specting the  filing  of  a  medwnic'a  lien  and 
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that  he  was  entitled  to  the  sum  of  $2S  as  at- 
torney's fee  as  against  the  contractor. 

Upon  the  foregoing  facts  the  court  entered 
conclusions  of  law  that  appellant  is  entitled 
to  judgment  against  the  res|)ondent  Albaugh 
in  the  sum  of  $282.72,  without  costs,  and  that 
the  costs  of  respondent,  Indnding  an  attor- 
ney's fee  of  $25  for  defending  the  mechanic's 
lien  proceedings  amounting  to  $25  be  deduct- 
ed therefrom;  that  appellant  is  entitled  to 
judgment  against  Pinkston,  the  contractor, 
for  the  full  amount  of  $850  with  interest,  and 
for  $26  as  attorney's  fee^  and  for  his  costs 
and  expenses  of  preparing  and  filing  his  lien. 
Judgment  was  entered  accordingly. 

While  appellant's  counsel  has  assigned 
numerous  errors,  he^  in  his  brief,  lias  reduc- 
ed all  of  them  to  two  propositions :  (1)  That 
the  trial  court  erred  in  holding  that  apiKl- 
lant  by  his  conduct,  bad  estopped  himself 
from  enforcing  or  had  waived  his  right  to 
enforce  a  mechanic's  lien  against  respondent 
and  her  property;  and  (2)  that  it  erred  in 
holding  that  the  appellant  was  not  entitled 
to  enforce  his  lien  to  the  extent  of  the  bal- 
ance remaining  in  respondent's  hands,  and 
that  he  could  not  recover  costs  and  attorney's 
fee  as  against  her. 

[1,  2]  The  first  proposition  seems  to  be  bas- 
ed very  largely  upon  the  fact  that,  after  ap- 
pellant had  failed  to  obtain  the  money-  from 
the  contractor,  he  went  to  see  the  architect 
of  the  building  in  question,  and  that  he  (the 
architect)  and  the  lumber  company,  which 
had  obtained  the  money  from  the  contractor, 
and  the  contractor  thai  entered  into  an  ar- 
rangement whereby  the  lumber  company 
agreed  that  it  would  waive  its  right  to  a 
lien  against  the  dwelling  house  in  question 
to  the  extent  of  $1,<X)0  in  consideration  of 
having  received,  the  money  paid  to  the  con- 
tractor as  aforesaid.  In  view  of  this  arrange- 
ment, counsel  for  appellant  argues  that  re- 
spondent was  practically  placed  just  where 
she  was  before  she  had  paid  the  money  to  the 
contractor,  so  far,  at  least,  as  the  rig^t  to 
file  liens  against  her  dwelling  was  concerned. 
It  should,  however,  be  remembered  that  re- 
spondent was  not  a  party  to  the  foregoing 
arrangement  and  had  no  part  or  share  in  it, 
and  therefore  is.  not  to  be  bound  as  a  party 
thereto.  The  question  therefore  is :  Can  she 
in  any  way  be  affected  by  that  arrangement? 
We  think  not  Appellant's  rights  to  a  lien 
as  against  respondent  and  her  property  were 
purely  statutory.  Tliis  right,  under  our  stat- 
ute, where  the  terms  of  the  same  are  being 
complied  with  by  all  Interested  parties,  exists 
in  favor  of  all  subcontractora,  laborers,  and 
materialmen  for  the  full  contract  price,  and 
for  nothing  beyond  that  That  is,  where 
the  owner  compiles  with  the  provisions  of  the 
statute  and  does  not  consent  thereto,  llena 
cannot  exceed  the  contract  price,  although 
the  value  of  the  labor  and  material  tunolsh- 
ed  may  exceed  such  price.  It  ia'  for  this 
reason,  no  doubt,  that  under  our  statute  all 


Digitized  by 


v^oogle 


1154 


188  FACU'IC  RISPOBXBB 


(Utab 


liens  In  the  same  class  are  compiled  to  pro- 
rate. Appellant  therefore  had  a  right  to  a 
lien  as  against  the  premises  of  respondent 
for  the  reasonable  value  of  the  labor  per- 
formed and  material  furnished  by  him  not 
exceeding  the  original  contract  price,  and  In 
enforcing  his  lien  he  would  be  required  to 
prorate  with  all  other  lien  claimants,  if  any, 
of  the  same  class  in  case  the  claims  exceed- 
ed the  contract  price.  Any  lien  claimant 
may,  however,  waive  his  right  to  a  lien.  He 
may  do  so  by  not  filing  a  notice  of  his  in- 
tention to  claim  a  lien  within  the  time  re- 
quired by  statute,  or  by  informing  or  advis- 
ing the  owner  of  the  premises  that  he  has 
received  payment  from  the  original  contrac- 
tor, or  that  he  will  not  Insist  on  his  right 
to  file  a  lien.  If  the  owner  of  the  premises 
acts  upon  the  statements  and  representations 
of  the  claimant,  and  a  lien  is  nevertheless 
filed,  the  enforcement  of  which  Is  resisted 
by  the  owner  of  the  premises  ui)on  the  ground 
that  the  claimant  has  waived  his  right  to  a 
lien  or  Is  estopped  from  enforcing  it  for  the 
reason  that  to  do  so  would  result  In  injury 
or  prejudice  to  the  owner,  the  courts,  ordi- 
narily, will  not — and  ought  not — ^permit  a 
lien  to  be  enforced.  The  rule  applicable  to 
the  facts  found  in  this  case  is  well  stated  in 
the  headuote  to  the  case  of  Cote,  etc..  Brick 
Co.  V.  Sadrlng,  68  Mo.  App.  15,  tn  the  follow- 
ing words:  "A  materialman,  who  executes 
a  receipt  of  payment  in  full  to  the  contractor 
for  material  furnished  for  a  building,  for 
which  he  sues  the  owners,  who  honestly  and 
without  any  negligence  on  their  part  paid 
the  contractor  upon  the  faith  of  snch  receipt, 
is  estopped  from  saying  that  the  acknowledg- 
ment of  payment  is  untrue." 

Under  the  facts  found  there  can  be  no 
doubt  that  respondent  was  Induced  to  pay 
the  original  contractor  at  least  the  sum  of 
$850  upon  the  receipt  issued  by  appellant 
in  which  he  represented  that  he  had  received 
payment  in  full  for  both  the  material  and  la- 
bor he  bad  furnished  and  performed  on  the 
dwelling  house  In  question.  Appellant  there- 
fore clearly  authorized,  as  well  as  induced,' 
the  respondent  to  pay  the  contractor  the 
$8S0,  which,  bat  for  the  receipt  of  appellant, 
she  undoubtedly  would  have  paid  to  lilm. 
After  having  induced  respondent  to  pay  the 
money,  we  cannot  see  how  appellant  can  com- 
plain. In  legal  effect  she  paid  the  money  aa 
directed  by  him,  and  he  must  look  to  the  con- 
tractor and  not  to  her  for  the  same.  Re- 
spondent thereafter  had  a  right  to  deal  with 
all  others  who  had  any  claim  upon  ber  as 
though  appellant  was  out  of  the  case. 

Nor  is  the  fact  Important  here  that  some 
third  person  who  might  have  had  a  claim  for 
a  lien  against  respondent's  dwelling  waived 
such  right  FrohUch  r.  Ashton,  164  Mich. 
132,  129  N.  W,  18. 

Under  the  statute,  therefore,  appellant  had 
lost  all  rights  as  against  respondent  and  her 
property.  We  remark  that  this  conclusion  is 
based  upon  tbe  undisputed  facts  that  the  ap- 


pellant Issued  the  rec^pt  to  the  contractor 
with  the  understanding  and  for  the  purpose 
that  he  should  use  the  same  to  obtain  tbe 
money  due'  to  appellant  as  subcontractor 
from  the  respondent;  that  it  was  fully  un- 
derstood between  the  appellant  and  the  con- 
tractor that  the  latter  had  no  money  in  the 
bank  to  pay  the  check,  but  that  such  money 
had  to  be  obtained  from  the  respondent;  and 
that  the  receipt  was  to  be  used  as  a  means 
to  obtain  tbe  money.  Upon  these  facts,  we 
think  the  appellant  is  clearly  estopped  from 
making  any  farther  claim  against  the  re- 
spondent under  the  statute. 

[3, 4]  Appellant's  counsel  seem  to  think, 
however,  that  appellant  had  some  rights  un- 
der the  general  principles  of  equity.  But 
here  again  the  trial  court  gave  him  every 
right  known  to  the  rules  of  equity.  In  addi- 
tion to  this,  respondent  always  had  offered, 
and  was  ready  and  willing  to  pay;  what  the 
court  bad  allowed  appellant  Counsel  argues, 
however,  that  tbe  dwelling  house,  after  It 
was  completed,  wa;  worth  more  than  the  con- 
tract price,  and  in  view  that  there  are  ma- 
terials and  labor  in  the  same  which  were  fur- 
nished by  appellant  and  for  which  he  has 
not  been  paid,  equitably  he  should  receive  the 
enhanced  value  rather  than  respondent 
This  contention  entirely  ignores  the  fact  that 
respondent  was  entitled  to  a  dwelling  which 
was  to  be  constructed  and  completed  in  ac- 
cordance with  the  plans  and  specifications 
for  the  contract  price  agreed  upon.  If  tbe 
dwelling  was  worth  more  than  such  prlce^ 
the  difference  was  as  much  hers  ^ther  in  law 
or  in  equity  as  was  any  other  property  she 
may  have  owned.  Appellant  is  denied  rdlef 
as  against  reqxindent  because  of  his  own 
acts,  and  not  because  of  the  acts  of  any  one 
else.  He  has  no  right  to  claim  anything  be- 
longing to  her  simply  because  he  has  lost 
something  which  may  in  some  way  be  of 
benefit  to  her.  She  paid  the  full  contract 
price,  and  if  appellant's  contentions  should 
prevail  she  would  now  be  compelled  to  pay 
1568  in  excess  of  that  amount  This,  if  coun- 
sel's contentions  prevailed,  would  not  result 
Ih  vindicating  any  equitable  principle,  but 
would  merely  amount  to  the  old  method  of 
robbing  Peter  to  pay  Paul.  After  respond- 
ent had  paid  all  other  claims  for  labor  and 
material  performed  on  and  furnished  for  ber 
dwelUng,  she  had  $282.72  left  of  the  contract 
price.  This  balance,  less  some  costs  and  ex- 
penses to  which  she  was  clearly  entitled,  she 
always  was  willing  to  pay  to  appellant  This 
amount  is  what  tbe  trial  court  awarded  him. 
In  our  judgment  that  is  all  that  he  was  enti- 
tled to,  and,  in  view  that  it  was  not  neces- 
sary for  him  to  have  filed  a  lien  nor  to  have 
instituted  an  action  as  against  the  respond- 
ent to  obtain  said  balance  the  court  was 
right  in  not  awarding  him  costs  as  against 
her. 

We  think  that  what  has  been  said  suffi- 
ciently shows  that  the  trial  court  did  not  err 
in  holding  tliat  appellant  had  either  waived 
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his  right  to  claim  a  lien  or  was  estopped  by 
his  own  conduct  from  enforcing  one.  The 
foregoing  also  answers  the  second  proposi- 
tion. The  following  cases  will  l>e  found  to 
support  the  doctrine  herein  announced :  Chil- 
ton T.  lindsay,  38  Mo.  App.  57;  Cote,  etc.. 
Brick  Co.  T.  Sadring,  supra;  Oreen  Bay  Lum- 
ber Co.  V.  Thomas,  106  Iowa,  154,  76  N.  W. 
651;  Frohllch  v.  Ash  ton,  supra;  Phillips  on 
Mechanics'  Liens  (3d  Ed.)  {  273. 

The  Judgment  of  the  trial  court  is  clearly 
right  and  is  affirmed,  with  costs  to  the  re- 
spondent Albaugh. 

McCAETY,  C.  J,  and  STRAUP,  J.,  con- 
cur. 

(44  UUb,  141) 

In  re  BOMBINO  et  aL 
(Supreme  Court  of  Utah.    Feb.  2,  1914.) 

1.  Bankbitptct  (I  20*)  —  Effect  on  Statb  — 

InSOLTENCT      UaWS— AOMtNISTBATlON      AND 

Allowances  to  Assionet. 

Where  an  aasi^nment  for  the  benefit  of 
creditors  is  made  within  four  months  prior  to 
the  asrignor's  adjudication  in  bankruptcy,  all 
the  state  court  can  do  is  to  preserve  and  pro- 
tect the  property  to  be  admmistered  upon  by 
the  bankruptcy  court,  and  it  cannot  thereafter 
allow  any  claim  for  services  to  any  one,  except 
such  as  may  in  ^od  faith  have  been  rendered 
before  proceedings  in  bankruptcy  were  com- 
menced. Claims  thereafter  arising  should  be 
presented  to  and  passed  on  by  the  bankruptcy 
court  in  accordanc3  with  the  provisions  of  the 
bankruptcy  act  (Act  July  1,  1898,  c.  541,  80 
Stat.  544  [U.  S.  Comp.  St.  1901,  p.  8418]). 

[BM.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §  23;    Dec.  Dig.  S  20.*] 

2.  Bankruptct  (|. 20*)— Allow anceb  undeb 
State  Insolvency  Laws— Effect  of  Cbed- 
rroBs'  Consent. 

Altbougb  bankruptcy  proceedings  may  have 
been  instituted  within  four  montbs  after  an 
assi^ment  for  .benefit  of  creditors,  yet  if 
creditors,  without  objection,  permit  the  state 
court  to  administer  the  estate,  they  will  ordi- 
narily not  be  heard  to  complain  respecting  the 
allowances  made  by  it 

(Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |  23;    Dec.  Dig.  {  20.*] 

3.  Bankbctftot  (§  144*)— Effect  of  Adjudi- 
cation UPON  Assionuent  for  Cbeditobs. 

An  assignee  for  benefit  of  creditors  is 
charged  with  knowledge  that  be  is  acting  under 
an  instrument  which  in  and  of  itself  constitutes 
an  act  of  bankruptcy,  and  that  if  liis  assignor, 
in  bankruptcy  proceedings  commenced  within 
four  months  of  the  assignment,  is  adjudicated 
a  bankrupt  he  will  bold  the  assigned  estate 
merely  for  the  use  and  benefit  of  the  bankrupt's 
creditors,  to  be  administered  in  the  bankruptcy 
court. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  t  237;  Dec.  Dig.  i  144.*] 

4.  Bankruptcy  (|  20*)  —  Allowances  by 
State  Court. 

The  state  court  may  make  allowances  for 
compensation  for  services  rendered  onder  an 
assignment  for  the  benefit  of  creditors,  before 
bankruptcy  proceedings  against  the  assignor 
were  instituted,  if  a  claim  therefor  is  presented 
before  adjudication  of  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  S  23;    Dec.  Dig.  i  20.*] 


Appeal  from  Dlstr^  Oonrt,  Salt  Lake 
County ;  O.  W.  Morse,  Judge. 

In  the  matter  of  the  assignment  of  V.  and 
G.  Bombino  for  the  benefit  of  creditors. 
From  the  allowance  of  certain  amounts  to  the 
assignee,  certain  creditors  appeal.  Reversed 
and  remanded,  with  directions. 

C.  S.  Patterson  and  Eurd  &  Hurd,  all  of 
Salt  Lake  City,  for  creditors.  King  &  King, 
of  Salt  Lake  City,  for  assignee. 

FBICK,  J.  This  Is  an  appeal  by  certain 
creditors  of  said  Bombinos,  doing  business 
as  Bombino  Bros.,  from  an  order  or  Judg- 
ment of  the  district  court  of  Salt  Lake  county 
in  which  certain  allowances  were  made  to  one 
Raymond  Ray,  as  the  assignee  of  said  Bom- 
bino Brothers,  and  for  fees  paid  to  an  ac- 
countant, and  for  attorneys'  fees  for  services 
rendered  for  said  assignee  by  said  accountant 
and  by  Iiis  attorneys,  Messrs.  King  &  King. 

The  facts,  in  brief,  are  as  follows:  On  the 
6th  day  of  February,  1912,  the  said  V.  and 
G.  Bombino,  as  Bombino  Bros.,  made  a  gen- 
eral assignment  of  all  of  their  property,  un- 
der our  statute,  to  said  Raymond  Ray,  for  the 
benefit  of  their  creditors.  The  assignee  im- 
mediately took  possession  of  the  business  and 
property  of  said  assignors,  consisting  of  a 
saloon,  a  rooming  house,  and  a  grocery  store. 
Including  the  furniture,  merchandise,  and 
other  property  connected  therewith.  The  as- 
signee filed  an  Inventory  on  the  10th  day  of 
February,  1912,  showing  the  entire  assets 
of  the  assignors  to  be  of  the  value  of  $15,- 
293.10,  which  value,  through  errors  and  cor- 
rections, was  subsequently  reduced  to  $11,- 
628.42;  and  liabilities  were  shown  to  be 
$7,316.45.  On  the  16th  day  of  February, 
1912,  the  assignee  filed  an  affidavit  from 
which  it  was  made  to  appear  that  it  was  for 
the  best  interests  of  all  concerned  that  the 
business  theretofore  carried  on  by  the  as- 
signors be  continued,  and,  in  order  to  do  so, 
be  asked  permission  from  said  district  court 
to  purchase  the  necessary  goods  from  day  to 
day  for  the  purpose  of  continuing  said  busi- 
ness. The  court  granted  such  permission, 
and  the  business  was  conducted  by  the  as- 
signee. On  the  24th  day  of  February,  1912, 
or  18  days  after  the  assignment  was  made, 
and  within  14  days  after  the  assignment  pro- 
ceedings had  been  filed  tn  the  district  court 
of  Salt  Lake  county  under  our  statute,  a  pe- 
tition in  bankruptcy  was  duly  filed  against 
said  Bombino  Bros.,  the  assignors.  In  the 
District  Court  of  the  United  States  in  and 
for  the  district  of  Utah,  and  said  assignors 
were  duly  adjudged  bankrupts  and  a  trustee 
in  bankruptcy  was  duly  appointed.  The  pre- 
cise date  on  which  the  order  or  Judgment  ad- 
judging them  bankrupts  was  entered  4b  Ziot 
disclosed  by  the  record.  It  seems  that  the  as- 
signee conducted  the  business  until  some  time 
in  May  following,  when  he  filed  his  report 
and  application  for  discharge  in  the  district 
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court  aXoFesald.  In  the  report  be,  among 
other  things,  showed  that  Us  assignors  had 
fieen  adjudged  bankrupts,  and  that  he  had 
realized  from  the  sale  of  merchandise  the 
sum  of  $2,791.95 ;  that  he  had  odlected  upon 
the  outstanding  accounts  the  sum  of  $402.56, 
and  from  property  sold  in  bulk  he  had  re- 
alized the  sum  of  $530,  all  of  which  aggr^;at- 
ed  $3,724.61.  He  also  reported  that  he  bad 
paid  the  accountant  the  sum  of  $125  and  to 
himself  the  sum  of  $368,  and  bad  otherwise 
expended  the  sum  of  $2,156.65,  leaving  in 
hia  hands  an  unexpended  balance  of  $1,074.- 
86,  out  of  which  sum  he  asked  for  further  al- 
lowances as  follows:  An  additional  allowance 
for  the  accountant  of  $242.19,  for  himself, 
$206.28,  and  for  attorneys'  fees  the  sum  of 
$350,  making  the  whole  amount  asked  for  for 
extra  allowances  the  sum  of  $797.47,  which 
would  leave  a  balance  of  $277.49  in  his  hands. 
On  the  26th  day  of  Ifay,  1012,  said  district 
court,  without  any  notice  to  the  creditors  of 
any  kind,  made  an  order  approving  all  of  the 
acta  and  doings  of  the  assignee,  and  also 
made  a  further  order  In  which  he  was  allow- 
ed to  retain  the  amount  he  had  paid  to  the 
accountant,  also  what  he  had  paid  to  him- 
self, and  he  was  further  allowed  to  pay  to 
the  accountant,  to  himself,  and  to  his  at- 
torneys the  amount  of  $797.47,  apportioned 
as  aforesaid  out  of  said  $1,074.96  which  be 
had  on  hand.  The  creditors,  who  are  appel- 
lants here,  subsequently  appeared  in  said 
court  and  moved  to  set  aside  the  order  and 
judgment  aforesaid  upon  the  ground  that  no 
notice  of  any  kind  had  been  given  to  any  one, 
and  for  that  reason  they  could  not  and  did 
not  appear  at  the  time  the  order  was  made 
to  enter  their  objections  to  the  allowances 
aforesaid.  The  district  court  set  aside  the 
order  making  the  allowances  and  granted  the 
objecting  creditors  a  hearing.  After  the  or- 
der had  been  set  aside,  the  creditors,  through 
their  counsel,  in  effect  entered  an  objection  to 
the  Jurisdiction  or  power  of  the  district  court 
of  Salt  Lake  county  to  bear  and  determine 
the  question  of  allowing  further  compensa- 
tion to  the  assignee  and  his  attorneys  and  to 
the  accountant,  for  the  reason  that  the  as- 
signors had  been  adjudged  bankrupts  in  the 
District  Court  of  the  United  States  in  and  for 
the  district  of  Utah,  and  that  the  bankrupt 
estate  could  only  be  administered  in  the  lat- 
ter court.  The  district  court  of  Salt  Lake 
county  promptly  overruled  the  objection,  and 
then  reaffirmed  and  re-entered  bis  former 
order  making  the  allowances  aforesaid. 

The  only  question  we  can  pass  on  is  wheth- 
ther  the  district  court  exceeded  its  power  in 
making  the  allowances. 

There  is  a  great  diversity  of  opinion  among 
the  numerous  federal  District  Courts  and  the 
state  courts  respecting  the  precise  limit  of 
power  of  the  state  courts  with  regard  to  deal- 
ing with  the  assigned  property  in  case  a  com- 
mon-law or  statutory  assignment  is  made  by 
an  insolvent  debtor  for  the  benefit  of  bis 


creditors,  where  such  insolvent  subseanently, 
and  within  four  months  from  the  date  of  the 
assignment.  Is  adjudged  a  bankrupt  Indeed, 
if  one  is  not  careful  with  regard  to  the  facts 
and  circumstances  of  the  particular  case  re- 
ferred to,  and  loses  sight  of  the  real  purpose 
of  Congress  in  passing  the  bankruptcy  act, 
the  many  apparently  conflicting  decisions 
may  become  reaUy  bewildering.  As  we  view 
it,  however,  there  should  not  be  much  dif- 
ficulty in  finding  a  limit  beyond  which  the 
state  courts  cannot  go  in  attempting  to  ad- 
minister upon  a  bankrupt  estate,  although  an 
assignment  was  made  for  the  benefit  of  credi- 
tors before  bankruptcy  proceedings  were  inr 
stituted.  The  very  act  of  making  an  assign- 
ment in  and  of  Itself  may  constitute  an  act  of 
bankruptcy  under  the  bankruptcy  act,  and 
hence,  if,  within  four  months  from  the  date  of 
the  assignment,  bankruptcy  proceedings  are 
Instttoted  and  the  insolvent  is  adjudged  to  be 
a  bankrupt,  it  seems  that  the  bankruptcy 
court,  and  no  other,  ts  given  the  power  to  ad- 
minister upon  and  distribute  the  bankrupt 
estate.  If  this  be  not  so,  then  the  bankruptcy 
act  can  be  made  nugatory  by  a  state  court  by 
proceeding  to  administer  and  distribute  the 
estate  of  the  insolvent  in  accordance  with 
the  state  insolvent  laws,  which  distribution 
may  be  in  direct  conflict  with  the  provisions 
of  the  bankruptcy  act  For  Instance:  Under 
our  assignment  law  a  debtor  may  prefer  one 
of  bis  creditors,  whUe  such  may  not  be  done 
under  the  bankruptcy  act  A  state  court 
might  thus  seriously  invade  the  rights  of 
some  of  the  bankrupt's  creditors. 

[1]  We  are  of  the  opinion,  therefore,  that 
in  case  an  assignment  for  the  benefit  of  credi- 
tors is  made,  and  thereafter,  and  within  four 
months  from  the  assignment,  a  petition  in 
bankruptcy  is  filed  upon  which  the  assignor 
is  adjudged  a  bankrupt,  all  the  state  court 
can  do  is  to  preserve  and  protect  the  prop- 
erty to  be  administered  upon  by  the  bank- 
ruptcy court,  and  the  state  court  thereafter 
is  powerless  to  allow  any  claim  for  services 
in  favor  of  any  one  except  such  as  may  in 
good  faith  have  been  rendered  before  proceed- 
ings in  bankruptcy  were  commenced.  All 
claims  arising  thereafter,  of  whatever  kind 
or  nature,  should  be  presented  to  and  passed 
on  by  the  bankruptcy  court  and  in  accordance 
with  the  provisions  of  the  bankruptcy  act 
We  think  such  is  the  law  as  it  is  declared  to 
be  in  the  best  considered  cases.  It  also  is 
in  accordance  with  both  the  letter  and  the 
spirit  of  the  bankruptcy  act 

In  1  Loveland  on  Bankruptcy  (4th  Ed.)  | 
38,  the  author,  in  discussing  the  "Jurlsdictl(»i 
of  Property  Assigned  for  the  Benefit  of  Cred- 
itors," says:  "If  proceedings  in  bankruptcy 
are  instituted  within  four  months  after  a 
general  assignment  and  followed  by  an  ad- 
judication, the  court  of  bankruptcy  is  entitled 
to  administer  the  estate,  and  the  Jurisdictioii 
of  the  state  court  must  yield  to  the  para- 
mount authority  of  the  bankruptcy  court* 
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It  is  also  toM  in  the  same  section:  "If  no 
twnkruptcy  proceedings  are  Instituted  witliin 
four  months,  the  state  court  may  proceed  to 
adiDinister  the  estate,  and  the  proceeding  can- 
not be  assailed  by  a  trustee  in  bankruptcy 
subsequently  appointed,  or  by  creditors." 

[2]  It  is  also  true  that,  although  bank- 
ruptcy proceedings  may  have  been  instituted 
within  four  months,  yet  if  the  creditors, 
without  any  objection,  permit  the  state  court 
to  administer  the  estate,  or  if  tliey  consent 
that  it  may  do  so,  they  will  ordinarily  not  be 
heard  to  complain  respecting  the  allowances 
made  by  the  state  court,  although,  if  timely 
objection  had  been  made,  Che  allowances 
made  would  not  have  been  permitted  to 
stand.  It  is  in  caises  where  the  credftors 
have  either  expressly  or  by  implication  con- 
sented that  the  state  court  may  proceed  with 
the  administration  of  the  bankrupt  estate 
that  the  great  diversity  of  opinion  with  re- 
spect to  allowances  arises.  In  the  case  at 
bar,  as  we  have  seen,  the  creditors,  at  the 
first  opportunity,  objected  to  the  power  of 
the  state  court  to  appropriate  the  assets  of 
the  bankrupt  estate  for  the  purposes  for 
which  it  was  done.  We  think  the  court 
should  have  heeded  and  sustained  the  objec- 
tion; and  that  it  exceeded  its  power  when, 
against  the  consent  of  any  creditor,  It  appro- 
priated the  funds  of  the  bankrupt  estate  for 
the  purposes  stated  in  the  order  or  Judgment 
appealed  from.  This  conclusion,  we  think,  Is 
in  harmony  with  the  holdings  of  the  United 
iStates  Supreme  Court  in  the  case  of  Ran- 
dolph V.  Scruggs,  190  U.  8.  633,  23  Sup.  Ct 
710,  47  L.  Ed.  1166.  In  that  case  the  follow- 
ing questions  were  certified  to  that  court: 
"(1)  Is  a  claim  for  professional  services  ren- 
dered to  a  bankrupt  corporation'  in  the  prep- 
aration of  a  general  assignment,  valid  under 
the  law  of  Tennessee,  entitled  to  be  paid  as  a 
preferential  claim  out  of  the  estate  of  the 
corporation  in  the  hands  of  a  trustee  in  bank- 
ruptcy, when  the  corporation  was  adjudicat- 
ed an  involuntary  bankrupt  within  four 
months  after  the  making  of  the  assignment, 
and  the  assignment  set  aside  as  in  contraven- 
tion of  the  bankrupt  law?  (2)  Is  a  claim  for 
professional  advice  and  legal  services  render- 
ed such  an  assignee,  prior  to  an  adjudication 
of  bankruptcy  against  the  assignor,  the  as- 
signment providing  that  the  costs  and  expen- 
ses' of  administering  the  trust  should  be  first 
paid,  entitled  to  be  proven  as  a  preferential 
claim  against  the  bankrupt  estate?  (3)  Is  a 
claim  against  such  an  assignee  for  legal  serv- 
ices rendered  at  his  employment  in  resisting 
an  adjudication  of  involuntary  bankruptcy 
against  the  assignor  allowable  as  a  prefer- 
ential claim  when  the  necessary  effect  of  the 
adjudication  would  be  to  set  aside  the  as- 
signment under  which  the  assignee  was  act- 
ing? (4)  If  not  entitled  to  be  allowed  as  pref- 
erential claims,  may  either  of  the  items 
described  in  the  foregoing  questions  be  prov- 
en as  unsecured  debts  of  ttie  bankrupt  cor- 


poration?" The  flist  qaestlon  was  answered 
in  the  negative.  The  second  was  answered 
thus:  "Not  under  the  deed,  but  so  far  as  the 
assignee  would  be  allowed  for  payment  of 
the  claim,  the  claim  may  be  preferred  in  the 
right  of  the  assignee."  The  answer  to  the 
third  is,  "not  on  the  facts  appearing  In  the 
certificate;"  and  the  answer  to  the  fourth 
question  is  as  follows:  "The  charge  for  the 
preparation  of  the  deed  may  be  proved  as  an 
unsecured  claim." 

In  referring  to  the  effect  that  bankruptcy 
proceedings  have  upon  a  geiteral  assignment 
for  the  benefit  of  creditors,  where  such  pro- 
ceedings are  instituted  within  four  months 
after  the  assignment  is  made,  Mr.  Justice 
Holmes,  in  speaking  for  the  court,  says:  "It 
Is  admitted  that  a  general  assignment  for  the 
benefit  of  creditors,  made  within  four  months 
from  the  filing  of  a  petition  in  bankruptcy,  Is 
void  against  the  trustee  in  bankruptcy,  so  far 
as  it  interferes  with  his  administering  of  the 
property  assigned."  This  could  not  be  de- 
nied. The  court  then  proceeds  to  show  that, 
although  in  instituting  bankruptcy  proceed- 
ings the  legal  effect  of  a  general  assignment  is 
destroyed,  yet  the  assignee  may  be  entitled  to 
compensation  for  services  performed.  He, 
under  certain  circumstances,  may  also  be  al- 
lowed for  services  rendered  by  his  attorney. 
But,  with  regard  to  the  allowance  for  com- 
pensation. It  is  further  said  in  the  opinion: 
"We  are  not  prepared  to  go  further  than  to 
allow  compensation  for  services  which  were 
beneficial  to  the  estate.  Beyond  that  point 
we  must  throw  the  risk  of  his  conduct  on  the 
assignee,  as  he  was  chargeable  with  knowl- 
edge of  what  might  happen." 

[I]  That  is,  when  the  assignee  takes  charge 
of  an  assigned  estate,  he  must  be  charged 
with  knowledge  that  he  is  acting  under  an  in- 
strument which  in  and  of  itself  constitutes 
an  act  of  bankruptcy,  and  that,  If  bankruptcy 
proceedings  are  commenced  within  four 
months  from  the  date  of  the  assignment 
which  result  in  adjudging  his  assignor  a 
bankrupt,  he,  as  the  assignee,  merely  holds 
the  assigned  estate  for  the  use  and  benefit  of 
the  creditors  of  the  bankrupt,  and  that  the 
bankruptcy  court  is  the  court  which  has  the 
sole  right  and  power  to  administer  the  estate. 
It  is  to  that  court,  therefore,  that  he  should 
apply  for  all  allowances  for  compensation. 

[4]  It  has  been  held  that  the  state  court 
may  make  allowances  for  compensation  for 
services  rendered  before  the  bankruptcy  pro- 
ceedings were  Instituted  If  a  claim  therefor 
is  presented  before  there  is  an  adjudication 
of  bankruptcy.  Louisville  Trust  Co.  v.  Com- 
Ingor,  184  U.  S.  18,  22  Sup.  Ct  293,  46  h.  Ed. 
418.  But  we  think  it  is  quite  clear  that  the 
state  court  cannot,  by  making  allowances  for 
compensation  to  the  assignee  and  to  those 
claiming  under  him,  allow  for  any  services 
rendered  after  such  proceedings  are  Institut 
ed,  and  by  that  indirect  method  administer 
upon  at  least  a  portion  of  the  bankrupt  es- 
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tate.  The  case  of  Randolph  v.  Scruggs,  su- 
pra, was  carefully  considered  by  the  United 
^$tate8  Circuit  Ck>urt  of  Appeals  of  the  First 
Circuit  In  Re  Chase,  124  Fed.  753,  59  C.  0. 
A.  629,  where  It  Is  held  that,  while  an  as- 
signee for  the  benefit  of  creditors  may  be  al- 
lowed compensation  for  services  rendered 
"prior  to  the  filing  of  the  bankrupt's  peti- 
tion," yet  he  can  recover  for  no  services  ex- 
cept such  as  were  beneficial  to  the  estate. 

In  view  of  what  has  been  said,  the  order  or 
judgment  making  the  allowances  In  this  case 
cannot  be  permitted  to  stand.  As  appears 
from  the  decision  of  Randolph  v.  Scruggs, 
supra,  the  claims  for  compensation  In  qnes- 
tlon,  even  though  they  are  proper,  are 
nevertheless  to  be  presented  to,  passed  on, 
and  allowed  by  the  bankruptcy  court,  and 
that  that  court  cannot  declare  at  least  some 
of  them  preferred  claims.  If,  therefore,  the 
court  which  Is  given  the  power  to  adjudicate 
such  claims  cannot  declare  at  least  some  of 
them  preferred  claims,  we  cannot  see  how  a 
state  court,  without  such  power,  can  do  so. 
It  may  well  be  that  there  are  creditors  of  the 
bankrupt  who  have  preferential  rights,  and. 
If  so,  the  bankruptcy  court  Is  the  proper  place 
to  determine  that  fact;  and  that  court  Is  al- 
so the  forum  In  which  to  determine  what 
claims,  If  any,  shall  be  preferred.  Moreover, 
It  Is  for  the  bankruptcy  courts,  In  accordance 
with  adjudications  made  by  those  courts, 
to  determine  what,  in  any  given  case,  consti- 
tltute  what  are  denominated  as  beneficial 
services  for  the  estata  All  those  things 
should  be  adjudged  by  the  court  to  which  is 
given  the  iKiwer  to  administer  the  estate. 
It  is  palpable  that  only  one  court  should  ad- 
minister upon  the  bankrupt  estate.    Where 


this  Is  attempted  by  two  courts,  as  is  the  case 
here,  some  one  is  most  likely  to  suffer  in  his 
legal  rights.  This  is  well  illustrated  In  this 
casa  Here  every  claim  for  services  present- 
ed by  the  assignee,  whether  for  himself,  his 
counsel,  or  his  accountant,  say  nothing  about 
other  expenses.  Is  in  effect  declared  to  be  a 
preferred  claim,  and  the  creditors  of  the 
bankrupt  must  take  what  Is  left  of  the  es- 
tate. If  anjrthlng.  The  evidence  with  regard 
to  whether  the  amount  claimed  for  services 
rendered  before  bankruptcy  proceedings  were 
commenced  Is  reasonable  or  otherwise  Is  not 
before  us,  and  as  to  that  matter  we  express 
no  opinion.  With  regard  to  the  allowance  of 
$242.19  to  the  accountant  and  the  allowance 
of  $205.28  to  the  assignee,  and  the  other  for 
$350  for  attorneys'  fees,  the  case  is  different 
These  allowances  were  all  made  for  services 
rendered  after  the  bankruptcy  proceedings 
had  been  instituted  and  out  of  money  belong- 
ing to  the  assignor,  and  which  the  assignee 
had  in  his  possession  when  he  made  bis  re- 
port to  the  district  court 

As  to  those  three  items,  therefore,  the  dis- 
trict court  was  vrlthont  power  to  allow  them, 
and  as  to  them  the  Judgment  is  reversed,  and 
the  cause  Is  remanded  to  that  court  with 
directions  to  va<»te  and  set  aside  the  Judg- 
ment allowing  those  amounts,  and  to  modify 
the  same  to  that  extent  and  to  direct  the 
assignee  to  turn  over  all  moneys  and  prop- 
erty in  his  hands  to  the  trustee  in  bank- 
ruptcy, and  to  file  his  claim  for  services  in 
the  bankruptcy  court  Appellant  to  recover 
costs  on  this  appeal. 

MCOABT7,  O.  J.,  and  STRAtTP,  J.,  concur. 
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HOUSTON  REAL  ESTATE  INV.  CO.  et  al. 

V.  HKCIILER  (YERRICK,  Intervener). 

(Supreue  Conrt  of  Uteh.     Jan.  23,  1914.) 

1.  PUEADINO    (|    856»)— MOTIOK    TO    Stiiik»— 

Redundant  Matteb. 

In  a  landlord's  action  for  rent,  and  to  en- 
force the  lien  therefor  given  by  Comp.  Laws 
1907,  if  1407-1414,  an  amendment  striking 
from  the  complaint  the  prayer  that  attachment 
issue  against  defendant  under  those  provisions, 
and  that  plaintiffs  be  adjudged  to  have  a  first 
lien  upon  all  the  defendant's  property  not  ex- 
empt, and  for  such  other  relief  as  was  just, 
leaving  merely  a  prayer  for  general  relief,  did 
not  change  the  nature  of  the  action,  or  affect  the 
rights  of  the  parties,  and  would  be  stricken  on 
motion  of  plaintiffs. 

[Ed.    Note.— For   other   cftses,    see   Pleadlnc, 
Cent.  Dig.  {g  1111-1119;   Dec.  Dig.  i  356.*] 

2.  Statdtbs  (I  178*)— ROLB  or  Decision. 

U()on  a  question  of  the  first  impression  the 
court  IS  required  to  give  full  effect  to  Comp. 
Laws  1907,  f  2489,  providing  that  the  Revised 
Statutes  constitute  the  law  of  the  state  respect- 
ing the  subjects  to  which  they  relate,  and  that 
their  provisions  and  all  proceedings  nnder  tbem 
are  to  be  liberally  construed  with  a  view  to  af- 
fect their  objects  and  promote  justice,  and  that 
rules  of  equity  shall  prevail  where  there  is  any 
variance  between  tbem  and  mles  of  law  respect- 
ing the  same  matter. 

[Ed.    Note.— For   other   cases,   see    Statutes, 
Cent  Dig.  |  257;   Dec  Dig.  |178.*] 

3.  Pabtibs  (}  40»)— Intebvention— Statdtks. 

The  statute  relating  to  intervention  was 
not  intended  to  apply  only  where  a  third  person 
may  have  such  an  interest  in  the  subject  of 
the  action  as  to  make  him  an  indispensable 
party,  but  it  applies  where  such  person  at  some 
stage  of  the  proceeding  before  trial  is  shown 
to  have  an  interest  which  would  make  him  a 
proper  party ;  but  where,  if  a  party  is  not  an 
indispensable  party,  and  his  intervention  would 
unduly  delay  a  pending  action  or  complicate 
the  Issues,  and  his  rights  could  be  protected  in 
an  independent  action,  his  intervention  should 
be  denied. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent. 
Dig.  H  60-63,  66-67;   Dec.  Dig.  }  40.»] 

4.  Landlobd  and  Tenant  ((  258*)— Lien— 
Pbocbedino  to  Bhfobck. 

A  landlord  may  proceed  in  equity  to  fore- 
close his  lien  notwithstanding  Comp.  Laws  1907, 
{{  1407-1414,  providing  a  landlord's  lien. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  t  1945;   Dec.  Dig.  |  258.*] 

5.  Attachment   (I  292*)— Right  or  Inteb- 

TENIMQ   PABTY--VALIDITT. 

A  party  intervening  and  claiming  owner- 
ship of  property  attached  in  a  suit  against  an- 
other cannot  assail  the  regularity  or  validity 
of  the  attachment 

[Eld.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  U  1697-1699 ;    Dec.  Dig.  {  292.»] 

6.  Landlobd  and  Tenant  ({  260*)— Lien- 
Attachment— Intebvention  TO  Contest— 
Statutes. 

Where  property  is  attached  In  an  action 
between  third  persons  as  in  a  lessor's  action 
under  Comp.  Laws  1907,  {§  1407-1414,  giving 
a  lien  against  the  lessee  s  property,  with  right 
of  attachment,  the  claimant  may,  as  a  matter 
of  right,  intervene  in  such  action,  and  therein 
have  determined  his  right  to  or  interest  in  the 
property  attached. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  1 1046 ;   Dec.  Dig.  $  260.*] 

Appeal   from    District    Conrt,    Salt  Lake 
County;  Oeo.  G.  Armstrong,  Jndge. 


Action  by  the  Houston  Real  Estate  Invest- 
ment Company,  a  corporation,  and  another 
against  L.  L.  Hechler,  In  which  Carrie  A. 
ierrlck  filed  complaint  In  Intervention,  claim- 
ing the  attached  property.  From  the  grant- 
ing of  a  motion  to  dismiss  the  complaint  In 
intervention,  intervener  appeals.  Reversed 
and  remanded,  with  direction  to  reinstate 
the  complaint  in  intervention. 

Howat,  MacmiUan  &  Nebeker  and  Stephens, 
Smith  &  Porter,  all  of  Salt  Lake  aty,  for 
appellant  Geo.  N.  Lawrence  and  A.  T.  San- 
ford,  both  of  Salt  Lake  City,  for  respond- 
ents. 

FRICK,  J.  This  action  was  commenced 
by  the  plaintiffs,  respondents  here,  as  lessors, 
against  the  defendant  L.  L.  Hechler  as  their 
tenant  to  recover  rent  A  lessor's  attach- 
ment was  issued,  and  certain  property  was 
attached  thereunder  as  the  property  of  the 
defendant  One  Carrie  Yerrick,  the  appel- 
lant here,  sought  to  intervene  in  the  lessor's 
action  upon  the  alleged  ground  that  she  is 
the  owner  of  the  attached  property.  The 
pleadings  are  very  voluminous,  covering  30 
pages  of  the  printed  abstract  We  shall  not 
attempt  to  set  them  forth,  even  in  condensed 
form.  We  shall,  however,  in  the  opinion 
refer  to  such  parts  to  which  we  deem  spe- 
cial reference  necessary. 

The  action  was  based  upon  a  claim  for 
rent  alleged  to  have  been  in  arrears  for  a 
period  exceeding  seven  months  at  the  rate 
of  $500  per  month,  amounting  in  the  aggre- 
gate to  the  sum  of  $3,594.97,  and  for  attor- 
ney's fees  in  the  sum  of  $500.  Respondents 
prayed  judgment  "against  the  defendant  for 
the  sum  of  $3,594.97,"  with  legal  interest, 
and  for  "$500  attorney's  fees."  They  fur- 
ther prayed  as  follows:  "Plaintiff*  further 
prav  that  an  attachment  ittue  againtt  the 
defendant  under  the  provitiont  of  chapter 
4  of  the  Compiled  Lav)$  of  Utah  1907,  and 
that  plaintiff*  be  adjudged  to  have  a  flrtt 
Hen  upon  all  of  the  property  of  taid  defend- 
ant not  exempt  from  exeoution,  and  for  tuok 
other  relief  a*  i$  jutt."     (Italics  ours.) 

Respondents'  action  is  predicated  on  Comp. 
Laws  1907,  ||  1407  to  1414,  inclusive.  Those 
sections,  in  substance,  provide: 

Sec.  1407.  Lessors  shall  have  a  lien  for 
rent  due  upon  all  the  property  of  the  lessee 
not  exempt  from  execution  so  long  as  the 
lessee  occupies  the  leased  premises  and  for 
30  days  thereafter. 

Sec.  1408.  The  lien  is  made  superior  to 
all  other  liens  "excepting  taxes,  mortgages, 
for  purchase  money,  and  Uens  of  employes 
for  services  for  one  year  next  prior  to  the 
sale." 

Sec.  1409.  When  any  rent  shall  become 
due,  or  the  lessee  be  about  to  remove  his 
property  from  the  leased  premises,  the  lessor 
may  apply  to  a  court  of  competent  Jurisdic- 
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don  "for  a  warrant  to  seize  the  property  of 
such  lessee." 

Sec.  1410.  "The  lessor,  his  attorney,  agent, 
or  assigns  shall,  before  the  Issue  of  such 
writ  of  attachment  (warrant),  file  In  the 
court  aforesaid  an  affidavit  •  •  •  set- 
ting forth  the  amount  of  rent  sued  for  over 
and  above  all  offsets  and  counterclaims,  and 
a  brief  description  of  the  leased  premises, 
*  *  *  and  shall  execute  a  bond  condi- 
tioned," etc. 

Sec.  1411.  "Upon  the  filing  of  such  affi- 
davit and  bond.  It  shall  be  the  duty  of  the 
court  wherein  the  same  is  filed  to  issue  a 
writ  of  attachment  to  the  proper  person, 
commanding  him  to  seize  the  property  of  the 
defendant  not  exempt,"  etc. 

Sec.  1412.  The  officer  shall  "seize  the  prop- 
erty of  such  lessee  not  e.\empt  from  execution, 
or  as  much  thereof  as  shall  be  of  value  suf- 
tlcient  to  satisfy  such  debt,  costs,  and  rea- 
sonable attorney's  fee,  and  to  keep  the  same 
until  the  determination  of  the  action  pend- 
ing between  the  lessor  and  lessee,"  unless 
the  property  Is  sooner  released  as  provided 
in  the  section. 

Sec.  1413  is  to  the  effect  that  the  property 
may  be  released  by  the  execution  of  a  bond. 

See  1414.  "All  property.  Including  grow- 
ing and  harvested  crops  and  all  ore  mined 
or  upon  the  premises,  or  so  much  of  such 
property  as  may  be  necessary  to  pay  the 
amount  of  rent  due  and  costs,  shall  be  liable 
to  sale  to  enforce  the  payment  of  the  lien 
hereby  created." 

Pursuant  to  the  foregoing  provisions  re- 
spondents in  connection  with  their  complaint 
also  filed  an  aflldavit  in  the  district  court, 
and  that  court  directed  that  the  writ  of  at- 
tachment contemplated  by  the  statute  issue. 
Such  a  writ  was  accordingly  Issued  directed 
to  the  sheriff  of  Salt  LaUe  county,  who  duly 
executed  the  same  by  taking  into  his  posses- 
sion a  large  amount  of  furniture  and  house- 
hold goods  used  In  the  building  which  was 
erected  on  the  leased  premises.  The  writ 
of  attachment  was  levied  on  the  17th  day 
of  March,  1909,  and  on  the  25th  day  of  that 
month  the  intervener,  appellant  here,  served 
a  written  demand  upon  the  sheriff,  demand- 
ing the  return  of  the  property  taken  by  him 
under  such  writ  to  her;  she  claiming  to  be 
the  owner  thereof.  Upon  the  demand  being 
refused,  she,  after  obtaining  leave  from  the 
court,  filed  her  complaint  In  intervention.  In 
which  she  alleged  that  she  was  the  owner 
of  the  attached  property,  and  with  great 
particularity  pleaded  the  sources  of  her  title. 
She  also  alleged  the  value  of  said  property 
to  be  $7,000,  and,  further,  that  some  other 
parties  claimed  some  Interest  therein  whom 
she  also  asked  to  be  made  parties  to  the 
action.  She  prayed  judgment  that  she  be 
declared  to  be  the  owner  of  said  property, 
and  that,  if  possession  thereof  could  not  be 
given  to  her,  she  recover  judgment  against 
respondents  for  the  sum  of  $7,000,  the  alleg- 


ed value  thereof.  Bespondents  demurred  to 
the  complaint  In  intervention  upon  two 
grounds:  (1)  That  neither  the  Intervener 
nor  any  of  the  parties  mentioned  in  her 
complaint  whom  she  alleged  claimed  some 
Interest  in  the  attached  property  were  prop- 
er parties  to  the  action;  and  (2)  because 
the  complaint  in  Intervention  did  not  state 
a  cause  of  action  against  resiwndents,  or 
either  of  them.  The  demurrer  was,  however, 
withdrawn,  and  the  respondents  answered  the 
complaint  tn  Intervention.  In  their  answer 
they  set  up  much  affirmative  matter  in  de- 
fense to  appellant's  claims.  The  other  par- 
ties named  in  the  complaint  in  Intervention 
also  appeared  and  denied  generally  the  alle- 
gations of  said  complaint  The  defendant 
Hechler  filed  a  general  demurrer  to  respond- 
ents' complaint,  which  was  overruled,  and  he 
made  no  further  defense  to  the  action.  When 
the  case  was  called  for  trial  upon  the  com- 
plaint in  intervention  and  respondents*  an- 
swer thereto,  they  asked  leave  to  amend  the 
prayer  of  their  complaint  by  striking  there- 
from that  portion  which  we  have  Italicized, 
and  in  connection  therevrith  moved  that  the 
complaint  in  intervention  be  dismissed  for 
the  reason  that  the  intervener  had  shown 
no  right  to  intervene  In  the  action.  The 
court  granted  respondents'  request  to  amend 
the  prayer  as  aforesaid,  after  which  be  alse 
granted  the  motion  to  dismiss  the  complaint 
in  intervention,  and  entered  Judgment 
against  the  appellant,  dismissing  her  com- 
plaint, and  she  alone  appeals  from  the  Judg- 
ment 

The  only  errors  assigned  are:  That  the 
court  erred  in  granting  leave  to  amend  re- 
spondents' praye^  as  stated,  and  In  dismiss- 
ing the  complaint  in  intervention.  For  the 
purposes  of  this  decision  we  shall  treat  the 
respondents'  motion  to  dismiss  the  complaint 
In  Intervention  as  a  general  demurrer,  for 
such  is  clearly  its  legal  effect 

[1]  The  court  did  not  err  in  granting  leave 
to  amend  the  prayer  of  respondents'  com- 
plaint The  averments  in  the  complaint 
clearly  showed  that  the  action  was  based 
on  the  several  sections  of  the  statute  quoted 
above.  The  lien  referred  to  in  the  prayer 
is  given  by  said  statute,  and  so  is  the  relief 
which  respondents  were  entitled  to  In  the 
action.  The  court  therefore,  could  not  cre- 
ate a  lien  nor  grant  any  other  relief  than 
that  mentioned  In  the  several  sections  of 
the  statute  aforesaid,  and  on  which  the  ac- 
tion was  predicated.  The  general  prayer 
was  therefore  sufficient  Nor  did  the  amend- 
ment of  the  prayer  change  the  nature  of  the 
action,  nor  in  any  way  affect  the  righto  of 
respondento  or  of  appellant  What  was  al- 
lowed to  be  done  by  the  conrt  with  respect 
to  making  the  amendment  was  harmless. 

[2]  The  only  other  question  Is:  Did  the 
court  err  tn  dismissing  the  complaint  In  Ik. 
tervention  for  the  reasons  stoted  in  the  mo- 
tion? We  confess  that  in  view  of  the  con- 
flicting decisions  of  the  courts  the  question 
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Is  one  that  Is  not  entirely  free  from  doubt. 
Ck)Qn6el  for  appellant  hare  cited  a  number 
of  cases  In  which,  they  contend,  it  has  been 
held  that,  in  an  action  which  is  aided  by 
attachment  under  which  property  is  taken 
which  is  claimed  by  a  third  i)erson,  such 
claimant  has  the  legal  right  to  intervene 
in  such  actloa  to  protect  his  property.  Up- 
on the  other  hand,  counsel  for  respondents 
have  also  dted  a  number  ef  cases  in  which, 
they  contend,  the  courts  hare  held  that  the 
mere  fact  that  A.'s  property  is  taken  on  a 
writ  of  attachment  in  favor  of  B.,  In  an 
action  pending  between  B.  and  C,  does  not 
authorize  A.  to  intervene  in  such  action  for 
the  purpose  of  claiming  his  property.  It 
cannot  be  gainsaid  that  there  are  cases 
which  clearly  sustain  the  contentions  of  both 
counsel.  Among  those  cited  by  appellant's 
counsel  are:  Horn  v.  Volcano  Water  Co., 
13  Cal.  62,  73  Am.  Dec.  569;  Speyer  v.  Ihmels, 
21  Cal.  280,  81  Am.  Dec.  157;  Davis  v.  Bp- 
plnger,  18  Cal.  378,  79  Am.  Dec.  184;  Pot- 
latch  Lumber  Co.  v.  Ronkel,  16  Idaho,  192, 
101  Pac.  396,  23  L  R.  A.  (N.  S.)  636,  18 
Ann.  Cas.  591.  Among  those  cited  by  re- 
spondents' counsel  are:  Lewis  v.  Harwood, 
28  Minn.  428,  10  N.  W.  586;  Danker  v.  Ja- 
cobs, 79  Neb.  435,  112  N.  W.  579;  Meyer 
et  al.  V.  Black,  4  N.  M.  (Gild.)  352,  16 
Pac.  620;  Loving  v.  Edes,  8  Iowa,  427. 
There  are  a  number  of  cases  that  might 
be  added  to  either  one  of  the  foregoing 
lists;  but  it  is  deemed  quite  unnecessary 
to  do  so.  Neither  do  we  deem  it  necessary 
at  .this  time  either  to  collate  or  review 
the  cases  upon  this  subject.  Any  one 
who  desires  to  examine  the  cases  upon  the 
question,  however,  will  find  that  about  all 
of  them  have  been  collated,  and  to  some  ex- 
tent reviewed,  in  a  Qote  to  the  case  of  Pot- 
latch  Lumber  Co.  v.  Rnnkel,  23  L.  R.  A.  (N. 
S.)  536.  We  remark  further  that  it  Is  quite 
needless  to  attempt  to  harmonize  many  of 
the  decisions.  It  Is  also  true  that  the  pro- 
visions of  our  statute  on  Intervention  are 
precisely  the  same  as  were  those  that  the 
courts  passed  on  in  all  of  the  foregoing  cas- 
es, except,  pertiaps.  In  the  case  of  Loving  v. 
Edes,  supra.  That  case  was  decided  in  1859, 
at  which  time.  It  seems,  the  statute  permit- 
ting Intervention  was  not  In  force  In  Iowa. 
See  Rev.  of  Iowa,  f  2930,  and  Taylor  v. 
Adair,  22  Iowa,  279-283.  it  Is  In  the  latter 
case  in  which  Mr.  Justice  Dillon  states  the 
true  doctrine  with  respect  to  the  right  of 
Intervention.  The  case  of  Loving  v.  Edes  is 
not  mentioned  in  Taylor  v.  Adair,  which  Is 
due,  perhaps,  to  the  fact  that  the  statute 
was  not  In  force  when  the  first  case  was 
decided.  In  view  of  the  diversity  of  opinion 
among  the  courts  upon. this  subject,  and  for 
the  reason  that  the  question  Is  one  of  first 
Impression  In  this  Jurisdiction,  it  becomes 
onr  duty  to  follow  the  rule  which  in  our 
judgment  accords  best  with  the  true  spirit 
of  our  Code^  and  the  one  which  in  the  long 
ran  is  better  adapted  to  reflect  Justice  upon 


those  who  may-  have  occasion  to  protect 
their  property  rights  in  our  courts  of  record. 

Upon  questions  like  the  one  now  confront- 
ing us,  we  are  required  to  give  full  force 
and  effect  to  all  provisions  found  In  our 
Code.  Section  2489,  to  which  we  have  called 
attention  upon  other  occasions,  cannot  be  Ig- 
nored. That  section,  so  far  aa  material  here, 
provides:  "The  Revised  Statutes  establish 
the  law  of  this  state  respecting  the  subjects 
to  which  they  relate,  and  their  provisions 
and  all  proceedings  under  them  are  to  be 
liberally  construed  with  a  view  to  effect  the 
objects  of  the  statutes  and  to  promotie  jus- 
tice. Whenever  there  is  any  variance  be- 
tween the  rules  of  equity  and  the  rules  of 
common  law,  in  reference  to  the  same  mat- 
ter, the  rules  of  equity  shall  prevail." 

If  we  should  blindly  follow  the  decisions 
of  the  courts  of  other  states  where  such  de- 
cisions vary  from  our  statutes,  then  we 
would  be  declaring  the  law  of  those  states 
rather  than  the  law  as  it  is  found  In  onr 
own  statutes.  If  It  becomes  necessary  In 
furtherance  of  Justice  to  give  the  provisions 
of  the  Code  a  liberal  construction  and  ap- 
plication, we  are  bound  to  do  so,  and,  in  case 
the  courts  of  other  states  have  given  similar 
provisions  a  strict  construction  or  applica- 
tion, we  are  not  bound  to  follow  the  con- 
struction of  such  courts. 

The  Supreme  Court  of  Idaho,  in  the  latest 
caise  upon  the  question,  namely.  In  the  case 
of  Potlatch  Lumber  Co.  v.  Runkel,  supra,  has 
practically  followed  the  rule  we  have  just 
announced.  In  that  case  Mr.  Justice  Allshle 
went  Into  the  subject  at  some  length.  He 
treats  It  with  his  usual  care,  clearness,  and 
thoroughness,  and,  after  having  done  so,  be 
and  his  associates  arrived  at  the  conduslon 
that  the  true  spirit  of  the  Idaho  Code  (which 
is  the  same  as  ours)  is  better  subserved  by 
adopting  the  more  liberal  rule  contended  for 
by  counsel  for  appellant  than  to  adopt  the 
one  Insisted  upon  by  counsel  for  respondents. 
After  careful  consideration  and  reflection  we 
have  betome  convinced  that  the  conclusions 
reached  by  the  Supreme  £!ourt  of  Idaho  are 
sound.  The  prevailing,  and  practically  the 
only,  reasons  that  are  advanced  by  the  courts 
who  deny  the  right  of  intervention  in  cases 
where  the  property  of  a  third  person  is  at- 
tached are:  (1)  That  in  actions  at  law  based 
on  personal  obUgatlona^  where  faucb  actions 
are  aided  by  an  attachment,  the  "matter  in 
litigation"  referred  to  in  the  statute  is  the 
personal  obligation  of  the  defendant;  and 
(2)  that.  In  case  property  is  attached  in  such 
an  action  which  Is  claimed  by  a  third  per- 
son, such  person  is  not  affected  or  bound 
by  the  judgment  In  the  action,  but  may  bring 
an  Independent  action,  either  in  replevin  to 
recover  the  specific  property,  or  sae  In  tro- 
ver for  Its  conversion,  and  obtain  Judgment 
fot  its  value.  While  the  foregoing,  as  ab- 
stract statements,  may  be  correct,  yet  the 
results  that  have  been  declared  upon  them 
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by  some  of  the  conrts  seem  to  as  to  be  en- 
tirely too  narrow,  and  fall  to  reflect  Justice. 
When  an  action  la  aided  by  an  attachment 
which  Is  levied  on  property  belonging  to  a 
third  person,  such  third  person's  property 
rights  are  directly  invaded  by  that  action. 
The  primary  cause  of  this  invasion  cannot  be 
said  to  be  merely  the  levying  of  the  writ  of 
attachment;  but  It  must  be  traced  back  to  the 
planting  of  the  action.  While  the  levy  con- 
stitutes the  immediate  cause,  yet  the  bring- 
ing of  the  action  accompanied  by  the  affidavit 
upon  which  the  writ  of  attachment  is  based 
constitutes  the  real  cause  of  the  interfer- 
ence with  another's  property  rights.  More- 
over,, the  very  purpose  of  attaching  the  prop- 
erty is  to  satisfy  the  dalm  sned  on,  and, 
under  certain  circumstance,  where  the  de- 
fendant cannot  be  personally  served  with 
process,  the  taking  of  the  property  may  be 
the  only  means  of  conferring  Jurisdiction  on 
the  court  to  proceed  to  Judgment  in  the  ac- 
tion. Nor  is  it  a  good  answer  to  say  that 
tbe  act  of  taking  the  property  under  the  at- 
tachment is  merely  the  act  of  the  officer.  The 
officer  acts  by  virtue  of  the  writ,  to  be  sure; 
bat  the  writ  is_  based  upon  the  affidavit,  and 
without  a  pending  action  neither  the  affida- 
vit nor  the  writ  would  have  any  legal  force 
or  effect  whatever.  It  is  reasonably  clear, 
therefore,  that  the  attachment  cannot  be  con- 
sidered as  a  matter  or  thing  entirely  apart 
from,  or  independent  of,  the  action;  but  it 
must  be  considered  as  directly  related  to  it, 
or  as  being  an  Integral  part  thereof.  While, 
in  our  Judgment,  the  foregoing  statements 
may  be  applied  to  attachments  generally, 
they  nevertheless  apply  with  much  greater 
force  to  attachments  issued  under  our  stat- 
ute in  favor  of  lessors  against  their  lessees. 
In  snch  cases  it  is  not  a  personal  obligation 
coupled  with  some  unlawful  act  of  the  lessee 
which  alone  gives  the  right  to  attachment; 
but  the  right  thereto  is  based  on  the  relation 
existing  between  lessor  and  lessee.  It  is  the 
relation  which  creates  the  lien,  and  the  ac- 
tion is  commenced,  and  the  attachment  is 
issued,  and  the  property  is  taken  for  the  sole 
purpose  of  making  the  lien  effective.  Indeed, 
in  some  states,  under  statutes  creating  a  lien 
in  favor  of  lessors  similar  to  ours,  the  courts 
have  held  that  in  such  actions  a  personal 
Judgment  is  improper,  and  that  the  reUef 
must  be  limited  against  the  attached  proper- 
ty. See  Triest  v.  Watts  &  Bro.,  58  Ga.  73; 
Argo  V.  Fields,  112  Ga.  677,  37  S.  £3.  995. 
The  foregoing  cases  were  based  on  the  Code 
of  Georgia,  vol.  2,  $§  2795-2800.  While  we  do 
not  wish  to  be  understood  as  holding,  or 
even  Intimating,  that  a  landlord  in  this  Ju- 
risdiction may  not  walv^e  his  lien,  and  sue 
the  tenant,  and  recover  a  personal  Judgment 
against  the  latter,  yet  it  is  very  clear  that, 
under  ioor  statute  (Comp.  Laws  1907,  f  3064), 
the  lessor  cannot  sue  out  an  attachment 
against  the  lessee,  and  attach  specific  proper- 
ty, so  long  As  the  lessor  has  a  lien  on  such 


property  under  the  several  secttons  ot  oar 
statute  hereint>efore   set  forth.      Under  tbe 
provisions  of  section  3064,  the  lessor  is  pro- 
hibited  from  obtaining  an   attadiment  for 
the  very  reason  Qiat  he  is  given  a  statutor; 
lien  under  the  landlords'  lien  act  to  wtiicb 
we  have  referred.    We  mention  tills  only  for 
the  purpose  of  showing  that,  in  cases  where 
the  lessor  sues  the  lessee  for  rent  In  arrears, 
and  In  that  suit  seeks  to  enforce  his  lien  by 
the  attachment  provided  for  In  tbe  statute 
creating  tbe  lien,  the  attachment  may  be 
said  to  be  so  related  to  the  obligation  sned 
on  that  it  really  is  a  part  of  it     It  seems 
to  as,  however,  tliat,  where  the  bringing  of 
an  action  results  in  interfering  with  anoth- 
er's property  and  property  rights.  It  does  not 
lie  In  the  mouth  of  the  plaintiff  in  the  ac- 
tion to  say  to   the  i)erson  whose  property 
rights  are  interfered  with,  when   the   latter 
seeks  to  intervene  in  the  action  to  protect 
tils  rights  in  a  law-abiding  manner:     "You 
may  not  interfere  In  my  action.     It  Is  tme 
that  I  have  caused  your  property  to  be  tak- 
en for  the  purpose  of  selling  the  same,  and 
applying  the   proceeds    thereof  to   tbe   pay- 
ment of  any  Judgment  I  may  ultimately  ob- 
tain in  tbe  action ;   but,  if  yon  object  to  my 
Interference,  you  may  sue  me  by  bringing  an 
Independent  action."     Why   should  the  in- 
jured person  be  driven  to  an  independent  ac- 
tion when  his  rights  can  be  determined  and 
protected  in  the  pending  one?     But,  as  ws 
have  pointed  out  one  of  the  reasons  assign- 
ed by  tbe  courts  why  Intervention   is   not 
proper   in   snch   cases  is   that   the    person 
whose  property  is  taken  is  not  bound  by  the 
Judgment  that  may  be  rendered  in  tlie  pend- 
ing action.    This,  no  doubt,  is  true;    but,  if 
such  person  were  bound  by  such  Jadgmeat, 
then  he  would  not  only  be  a  proper  party  to 
the  ipendlng  action,  but  he  would  be  a  neces- 
sary, or  what  is  termed  an  indispensable, 
party,  and  the  court  could  not  properly  pro- 
ceed to  render  final  Judgment  without  bring- 
ing blm  into  court    Under  such  circumstanc- 
es it  would  be  the  duty  of  the  court  to  order 
him  to  be  made  a  party  to  the  action,  and 
not  wait  till  he  asked  to  intervene. 

[3, 4]  As  we  understand  tbe  purpose  of  tbe 
statute  relating  to  intervention.  It  is  not  in- 
tended to  be  applied  only  where  a  third  per- 
son may  have  such  an  interest  in  the  subject 
of  the  action  which  makes  him  an  indispen- 
sable party;  but  the  statute  aK>lles  wbere 
snch  third  person  at  some  stage  of  the  pro- 
ceeding before  trial  is  shown  to  have  an  in- 
terest which  would  make  him  a  proper  party. 
To  Illustrate:  Suppose  In  this  case,  aftu' 
appellant  had  made  her  demand  for  the  re- 
turn of  the  property,  the  respondents  liad 
come  into  ooart  and  had  set  up  the  facts 
that  they  claimed  the  property  under  tbeir 
lessor's  lien  and  attachment;  farther,  tbat 
the  appellant  also  claimed  It  as  her  own,  and 
they,  for  that  reason,  asked  the  court  tliat 
she  be  made  a  party  defendant  to  tbe  wcOoa, 
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and  that  she  be  required  to  set  forth  her 
claim  of  ownership.  Would  not  the  appel- 
lant have  been  a  proper  party  then?  The 
statement  answers  Itself.  If,  therefore,  by 
reason  of  her  claim  It  would  have  been  prop- 
er to  make  her  a  party  to  the  action  upon  re- 
spondents' request,  why  could  she  not,  upon 
showing  the  same  state  of  facts,  come  Into 
the  action  as  a  proper  party  upon  her  own 
motion  ?  Again,  in  case  she  had  been  served 
with  process  upon  respondents'  application, 
and  she  had  failed  to  appear  and  -  answer 
their  complaint  against  her,  would  she  not 
have  been  bound  by  the  judgment,  in  case  it 
was  held  she  had  no  right  to  the  property 
attached?  The  answer  is  obvious.  In  case 
respondents  had  proceeded  to  make  her  a 
party  to  the  action,  would  her  contention 
that  she  preferred  to  sue  them  in  an  inde- 
pendent action  have  been  of  any  avail  to 
her?  We  think  not.  If  it  could  not  have 
availed  her,  why  should  it  avail  respondents? 
But  let  us  assume  that  respondents  had  pro- 
ceeded in  equity  to  foreclose  their  lessor's 
lien,  as  they  might  have  done  notwithstand- 
ing the  statute  (2  Cnderhill,  Landlord  and 
Tenant,  {  856),  and  in  that  action  they  should 
have  disclosed  that  the  appellant  claimed 
the  property  upon  which  they  also  claimed  a 
lessor's  lien ;  would  she  then  not  have  been 
a  proper  party  to  such  an  action,  and  would 
not  the  court  hare  ordered  that  she  bi 
brought  before  the  court  so  that  her  rights 
could  be  determined  and  adjudged  in  that  ac- 
tion? But,  If  she  had  not  been  made  a  par- 
ty to  such  an  action,  would  any  lawyer  have 
entertained  any  serious  doubt  respecting  her 
right  to  have  intervened  in  the  action  for  the 
purpose  of  having  her  claim  to  the  property 
which  was  sought  to  be  subjected  to  respond- 
ents' lien  determined?  We  think  not.  The 
answer  that  the  action  would  then  have  been 
In  equity,  and  therefore  the  equitable  rules 
would  have  prevailed,  la  immaterial,  since;, 
under  section  2489,  supra,  the  equitable  rules 
would  have  controlled  In  any  event  We  do 
not  wish  to  be  understood  as  holding  that, 
where  a  party,  as  here,  claims  to  be  the  own- 
er of  attached  property,  he  may  In  any  man- 
ner assail  the  regularity  or  validity  of  the 
attachment  With  respect  to  the  application 
of  the  right  to  intervene  in  actions  generally, 
we  think  the  true  doctrine  is  stated  by  Mr. 
Justice  Dillon  in  Taylor  v.  Adair,  supra.  It 
Is  there  pointed  out  by  the  eminent  jurist 
that  the  statute  permitting  intervention  Is 
remedial,  and  Its  provisions  should  be  ap- 
plied in  furtherance  of  justice.  If,  therefore, 
a  party  is  not  an  indispensable  party,  and  his 
intervention  would  unduly  delay  a  .pending 
action,  or  If  to  permit  him  to  Intervene 
would  unduly  complicate  the  issues,  and  his 
rights  can  nevertheless  be  protected  in  an  In- 
dependent action,  then  his  right  to  intervene 
should  be  denied.  But  such  denial  should  be 
based  upon  the  ground  that  it  would  be 
against  Justice,  and  not  in  furtherance  there- 
of, since  it  would  unduly  delay  a.pendlng  ac- 


tion, or  complicate  the  issues  to  such  an  ex- 
tent as  might  result  in  injustice.  These  ob- 
servations are  clearly  In  accord  with  the 
spirit  of  our  Code,  and  are  as  clearly  in  fur- 
therance of  Justice.  Why  should  the  privi- 
lege of  Intervention  be  denied  when  interven- 
tion is  manifestly  in  furtherance  of  Justice? 

[S]  Nor  can  the  intervener,  where  he 
cUdms  ownership  of  the  property,  be  permit- 
ted to  assail  the  regularity  or  validity  of  the 
attachment  He  is  not  permitted  to  Inter- 
vene for  any  such  purpose.  He  is  permitted 
to  intervene  upon  the  sole  ground  that  he 
claims  to  be  the  owner  of  the  attached  prop- 
erty, and  that  his  property  rights  are  inter- 
fered with  by  the  plaintiff  In  the  pending  ac- 
tion. His  title  or  right  to  the  property  does 
not  depend  upon  the  attachment,  and  there- 
fore he  is  not  concerned  whether  the  attach- 
ment Is  good  or  bad,  regular  or  Irregular. 
But  he  is  Interested  and  has  a  right  to  have 
his  claim  of  ownership  of  the  property  to 
which  the  plaintiff  in  the  action  also  claims 
to  have  some  right  settled  .at  the  earliest' 
possible  moment  It  is  only  in  this  way  that 
he  may  enjoy  all  of  his  property  rights. 
Where  there  is  a  choice  between  actions  or 
remedies,  the  one  who  Interferes  with  an- 
other's property  rights  should  not  be  permit- 
ted to  choose  the  action  or  remedy,  but  the 
choice  should  be  left  with  him  whose  rights 
are  invaded. 

To  our  minds  there  is,  however,  still  an- 
other reason  why  intervention  should  be 
permitted  as  a  matter  of  right  in  actions 
where  third  parties  claim  the  attached  prop- 
erty. Where  a  third  person  claims  the  prop- 
erty, the  defendant  in  the  pending  action 
may  also  be  directly  interested.  If  it  should 
develop  that  the  attached  property  is  not  his, 
then  the  Judgment  against  him  cannot  be 
satisfied  out  of  the  attached  property;  but 
that  must  be  done  in  some  other  way.  Sup- 
pose the  tenant  Hechler  has  other  property 
which  at  no  time  was  upon  the  leased  prem- 
ises, and  which  has  not  been  attached,  and  it 
be  finally  determined  that  the  property  at- 
tached In  the  pending  case,  or  a  large  por- 
tion of  It^  belongs  to  the  appellant  In  such 
event  his  other  property  not  exempt  from 
execution,  if  he  has  any,  may  be  sold  to  sat- 
is^ the  Judgment  Hechler  is  therefore 
clearly  Interested  in  having  the  question  of 
ownership  determined  at  the  earliest  possible 
moment  If,  therefore,  ownership  is  permit- 
ted to  be  litigated  In  the  pending  action,  the 
defendant  may,  in  that  action,  resist  the 
claim  of  ownership  upon  the  part  of  the  in- 
tervener ;  but,  if  the  Intervener,  who  claims 
to  be  the  sole  owner,  sues  the  plaintiff  In  the 
pending  action  in  an  Independent  action  for 
conversion  or  otherwise,  then  the  defendant 
must  either  Intervene  In  that  action  or  in- 
stitute some  lndei>endent  proceeding  to  deter- 
mine his  rights  in  the  property.  Why  re- 
quire all  this  circuity  of  action  when  owners 
ship,  or  the  claims  of  all  who  may  have  or 
claim  to  have  an  interest  in  the  property. 


Digitized  by 


v^oogle 


1162 


188  PAGIFIO  BEPOBTEB 


(Ctaii 


by  some  of  tbe  courts  seem  to  na  to  be  en- 
tirely too  narrow,  and  fail  to  reflect  justice. 
Wben  an  action  la  aided  by  an  attachment 
wbtcb  Is  levied  on  property  belonging  to  a 
third  person,  such  third  person's  property 
rights  are  directly  invaded  by  that  action. 
The  primary  cause  of  this  invasion  cannot  be 
said  to  be  merely  the  levying  of  tbe  writ  of 
attachment;  but  it  must  be  traced  back  to  the 
planting  of  the  action.  While  the  levy  con- 
Htltutes  the  immediate  cause,  yet  tbe  bring- 
ing of  tbe  action  accompanied  by  tbe  afildavit 
upon  which  the  writ  of  attachment  is  based 
constitutes  the  real  cause  of  tbe  interfer- 
ence with  another's  property  rights.  More- 
over,, tbe  very  purpose  of  attaching  the  prop- 
erty is  to  satisfy  the  claim  sued  on,  and, 
under  certain  drcumstance,  where  tbe  de- 
fendant cannot  be  personally  served  with 
process,  the  taking  of  the  property  may  be 
the  only  means  of  conferring  jurisdiction  on 
the  court  to  proceed  to  judgment  in  the  ac- 
tion. Nor  is  it  a  good  answer  to  say  that 
tbe  act  of  taking  tbe  property  under  tbe  at- 
tnchmi>nt  is  merely  the  act  of  the  oflScer.  The 
officer  acts  by  virtue  of  the  writ,  to  be  sure; 
but  tbe  writ  is  based  upon  the  affidavit,  and 
without  a  pending  action  neither  tbe  affida- 
vit nor  the  writ  would  have  any  legal  force 
or  et(ect  whatever.  It  is  reasonably  clear, 
therefore,  that  the  attachment  cannot  be  eon- 
sldeted  as  a  matter  or  thing  entirely  apart 
from,  or  Independent  of,  the  action;  but  it 
must  be  considered  as  directly  related  to  It, 
or  as  being  an  Integral  part  thereot  While, 
In  our  judgment,  tbe  foregoing  statements 
may  be  applied  to  attadiments  generally, 
tbey  nevertheless  apply  with  mudi  greater 
force  to  attachments  issued  under  our  stat- 
ute In  faror  of  lessors  against  tb^r  lessees. 
In  auch  cases  tt  is  not  a  personal  obligation 
ronpled  with  some  unlawtul  act  of  tbe  lessee 
wblch  atone  gtves  tbe  rl^t  to  atta«dunait; 
but  tbe  right  thereto  Is  based  on  tbe  relation 
oxtstlng  between  lessor  and  lessee.  It  Is  ttie 
n^latloD  which  creates  the  lien,  and  tbe  ac- 
tion is  commenced,  and  tbe  attacbment  Is 
Issued,  and  tbe  propnty  Is  tak«i  tor  tbe  sole 
parpose  of  mating  tike  Hen  ^f^ctlre.  Indeed, 
In  some  states,  ondo'  ^atntes  creating  a  Uhi 
In  favor  of  lessois  similar  to  ours,  ttie  coorta 
bare  b^d  tbat  la  anch  actiotts  a  personal 
Judgment  la  Improper,  and  ttiat  die  itiitf 

tj.    :^*e  T«wt  r.  Watts  A  Bra,  SS  ( 
Sreo  V.  rioMk  U3  Ga.  «n.  37  S. 
llie  ftMwcnttv  caaea  «w«  based  on 
fif  Ocanta.  Tal.  3.  »  3!«6-390a.    W>> 
Mt  miA  to  tw  sDdatMaed  as  > 
»««•  InUmaUac  thai  a  landtaaH 
wstvt  Ui  l^"■ 
ibw 


property  under  the  several  sectloiis  of  our 
statute  hereinbefore   set   fortb.      Under  the 
provisions  of  section  3064,  tbe  lessor  is  pro- 
hibited   from   obtaining   an    attachment  fur 
the  very  reason  that  he  Is  given  a  statutor}- 
lien  under  the  landlords'  lien  act  to  which 
we  have  referred.    We  mention  tills  only  (or 
the  purpose  of  showing  that,  In  cases  where 
tbe  lessor  sues  tbe  lessee  for  rent  In  arrears. 
and  In  tbat  suit  seeks  to  enforce  his  lien  by 
the  attachment  provided  for  in  tbe  stat-r..- 
creating  the   lien,  tbe  attaebment    may  >- 
said  to  be  BO  related  to  tbe  obligation  > : 
on  tbat  it  really  is  a  part  of  it.     It  &"-. 
to  us,  however,  that,  where  the  bringii . 
an  action  results  in  interfering  with  :: 
el's  property  and  property  rights,  it  do' 
lie  in  tbe  mouth  of  tbe  plaintiff  in  ■ 
tlon  to  say  to   the  person   whose    i 
rights  are  interfered  with,  wben   t' 
seeks  to   intervene  in  tbe  action    >  - 
his  rights  in  a  law-abiding  mau:-    - 
may  not  interfere  in  my  actioii 
that  I  have  caused  your  propor- 
en  for  the  purpose  of  selling  t' 
applying  the   proceeds    thereot 
ment  of  any  Judgment  I  may  • 
tain  In  tbe  action;   but,  if  y<>r 
interference,  you  may  sue  nio  r 
independent   action."      Why 
jured  person  t>e  driven  to  ai. 
tion  when  bis  rights  can  Ik- 
protected  in  tbe  pending  oii 
have  pointed  out  one  of  »!>• 
ed  by   the  courts   why    in 
proper  In   such    cases  is    . 
whose  property  is  takei 
judgment  tbat  may  be  i 
Ing  action.    This,  no  •'. 
such  person  were  boii 
then  be  would  not  on] 
tbe  pending  action,  b 
sary,  or  what  Is  tc 
party,  and  the  court 
ceed  to  render  final 
Ing  him  into  court, 
es  It  would  be  tbe  ■.' 
blm  to  be  made  a 
not  wait  till  be  ah 
(1, 4]  As  we  nil' 
statnte  rdating  t 
tended  to  be  api 
aon  may  kave  s'- 
.  ;   iui-  *-ii..u  V. 
-  'le  imrtj ;    I 
^  tblfd  i»tr 
\t^  bvfoie 
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:iicement  in  Its  complidiit,  In  anb- 

•  Kcd  that  It  iB  the  dnty  of  the 

'    city  commisBlonerB  of  Salt  Lake 

(^nter  into  contracts   on   behalf  of 

■y   for  the  construction  of  all  public 

.  .luonts  that  may  be  ordered  by  said 

of  couimissionerB;    that  notwlthstand- 

,iid  duty  said  board  for  many  months 

.urrled  on  public  Improvements  without 

ug  for  or  procuring  bids  from  any  one 

die  construction   of  said  proposed  Im- 

lements,  and  without  entering  into  con- 

ct  with  the  lowest  responsible  bidder,  or 

iib  any  one,  for  the  construetlon  of  the 

Lrue.    The  complaint  then  continues  as  fol- 

■>ws : 

"(4)  That  on  or  about  the  22d  day  of  May, 
A.  D.  1013,  said  defendant  Salt  Lake  City, 
by  and  through  its  board  of  city  commis- 
sioners, the*  defendants  herein,  resolved  and 
determined  to  construct  certain  dama,  for 
the  purpose  of  increasing  the  water  supply 
of  Salt  Lake  City,  at  Lake  Phoebe  and  Twin 
Lakes,  situate  In  the  county  of  Salt  Lake, 
state  of  Utah,  and  for  that  purpose  appropri- 
ated of  the  funds  of  said  dty  the  sum  of 
$16,000  for  the  carrying  on  of  said  work. 
That  the  improvements  aforesaid  will,  as 
this  plaintiff  is  informed  and  verily  believes, 
cost  a  large  sum,  to  wit,  approximately  the 
sum  of  $60,000,  and  that  the  said  appropria- 
tion of  $16,000  is  but  part  of  the  total 
amount  which  will  be  required  for  the  pur- 
pose of  making  said  improvements.  That 
the  said  defendant  Salt  Lake  City  and  the 
said  defendant  board  of  commissioners  afore- 
said threaten  and,  unless  restrained  by  the 
order  of  this  court,  will  i)erform  said  work, 
and  erect  said  improvements,  without  making 
any  contract  whatsoever  for  the  carrying  on 
of  said  work  of  the  making  of  said  improve- 
ments, and  without  submitting  the  perform- 
ance of  said  work  atid  the  MnstruL'tlon  of 
said  dams  to  competitive  bidders,  tiud  tbat 
said  moneys  will  be  e.xpeudeU  thruugb  the 
various  departmeuts  of  s«ild  defendant  city, 
without  any  contract  wbatsoever. 

"(5)  This  plaintiff  alleges  that  tbe  work 
herein  referred  to  is  but  one  of  the  various 
improvementa  now  being  carried  on  aod  in 
contemplatiou  by  said  defendaut  Salt  L^ke 
City  and  said  defendants  board  of  city  com- 
missioners of  said  defendant  city,  without 
in  any  manner  awarding  contracts  therefor 
to  the  lowest  responsible  bidder,  or  any  bid- 
der at  all,  and  without  in  any  manner  mak- 
ing contracts  for  said  Improvements. 

"(fl)  This  plaintiff  alleges  that  the  board 
of  dty  commissioners  of  said  city  bare  not 
made  or  entered  into  any  contract  for  the 
L-onstruclion  iif  sjiiii  prtiituscd  dam*,  or  for 
any  of  the  other  public  improvements  afore- 
said, Tbat  they  have  not  given  notice  for 
bids  for  the  construction  of  said  damd,  noi 
for  any  of  said  public  improvements,  nor  in 
any  manner  solicited  bids  therefor  as  re- 
I  gulred  by  law,  or  otherwise,  or  at  all.    That 
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L-an  be  settled  In  one  action?  That  statutes 
whlcb  are  Intended  to  reg^ulate  the  practice 
or  procedure  of  courts  should  receive  a  liber- 
al construction,  and  that  the  courts,  In  their 
application,  should  continually  keep  In  mind 
that  the  practical  and  utilitarian  view  Is  of 
more  Importance  than  the  strictly  technical 
one.  Is  well  Illustrated  In  the  case  at  bar. 
This  case  has  been  pending  for  upwards  of 
4^  years  upon  a  mere  question  of  practice, 
and  both  the  respondents  and  the  appellant, 
In  so  far  as  their  claims  to  the  property  are 
concerned,  now  stand  Just  where  they  stood 
when  the  attachment  was  levied.  No  doubt 
the  merits  of  the  case  could  have  been  deter- 
mined by  the  trial  court  In  lees  time  than 
was  consumed  by  that  court  In  determining 
the  question  of  practice.  If  that  court  had 
heard  the  respective  claims  of  the  parties, 
and  had  entered  Judgment  according  to  their 
rights  as  be  found  them  to  be,  either  one 
could  have  then  exercised  the  right  of  ap- 
peal, and  the  whole  controversy  might  have 
been  determined  long  ago ;  while,  as  the  case 
now  stands,  to  do  so  may  require  several 
years  further  time.  Such  results  clearly  can- 
not be  said  to  be  promotive  of  Justice. 

[6]  In  view  of  what  has  been  said,  we  feel 
constrained  to  hold  that,  where  A.'s  property 
Is  attached  in  an  action  by  B.  against  C,  A., 
as  a  matter  of  right,  may  Intervene  in  B.'s 
action,  and  In  that  action  have  determined 
bis  right  to  or  interest  In  the  property. 
While,  as  already  indicated,  there  may  be 
actions  taken  as  a  class  where  intervention 
may  be  proper,  yet  in  a  particular  case 
the  right  to  do  so  may  not  be  absolute, 
but  may  depend  upon  whether  the  Interven- 


tion would  either  unnecessarily  complicate 
the  Issues  or  greatly  delay  the  final  determi- 
nation of  the  action.  It  is,  however,  not 
necessary  at  this  time  to  point  out  when  and 
under  what  drcnmstances  the  courts  should 
regulate  the  privilege.  It  Is  time  enough  to 
do  80  when  the  occasion  arises.  The  claim 
of  complicated  Issues  or  delay  has  no  appli- 
cation to  cases  where  one  merely  seeks  to 
protect  his  rights  in  attached  property.  In 
such  cases  the  party  who  under  oath  claims 
that  his  rights  are  being  Interfered  with 
should  have  the  choice  of  electing  whether 
he  will  insist  upon  his  rights  In  the  pending 
action  In  which  his  rights  are  being  assailed 
by  the  attachment,  or  whether  he  will  bring 
an  Independent  action.  So  far  as  delay  In 
such  action  Is  concerned,  it  would  seem  that 
final  determination  would  be  expedited  by 
the  Intervention  rather  than  delayed,  slnoe, 
if  the  intervener  should  bring  an  independ- 
ent action  to  recover  his  property,  further 
proceedings  on  the  attachment  must  be  sus- 
pended until  the  Independent  action  is  deter- 
mined, or  the  plalntur  in  the  pending  action 
must  protect  the  property  rights  of  the  inter- 
vener by  giving  bond. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  to  the  district  court  of 
Salt  Lake  county,  with  directions  to  set  aside 
tfie  Judgment  dismissing  the  complaint  in  in- 
tervention, and  to  reinstate  said  complaint, 
and  to  proceed  to  hear  and  determine  the 
case  in  accordance  with  the  views  expressed 
in  this  opinion.   Appellant  to  recover  costs. 

McCARTT,  a  J,,  and  STRAUP,  J.,  concur. 
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(44  Ctali,  UO) 

UTAH  SAVINGS  &  TRUST  CO.  v.  SALT 

LAKE  CITY  et  al. 

(Sapreme  Court  of  Utah.    Feb.  3,  1914.) 

t.  Municipal  Corpobations  (|  330*)— Pub- 

UC    IMPBOTSMKNTS    —    NeCESBITY    OF    CON- 
TRACTS. 

Comp.  Laws  1907,  |  286,  empowers  the 
board  of  public  works  of  first-class  cities  to 
make  contracts  for  the  city  for  all  such  works 
and  improvements  "as  may  be  ordered  by  the 
council."  providing  tbat  all  such  contracts  shall 
be  subject  to  the  approval  of  the  council,  to 
superintend  the  performance  except  as  to  the 
construction  of  public  buildings,  and  further  re- 
quires the  board,  to  approve  the  estimates  of 
the  city  engineer  of  the  value  of  the  work,  to 
accept  any  work  done  or  improvements  made, 
subject,  however,  to>  the  approval  of  the  coun- 
cil ;  and  section  313x1  provides  that  no  contract 
of  any  city  for  any  public  improvement  riiall  be 
awarded  except  to  the  lowest  responsible  bidder 
after  publication  of  notice.  Hela,  that  a  tirst- 
class  city,  such  as  Salt  Lake  City,  could  not 
construct  a  dam  for  a  water  supply  without  en- 
tering into  contracts  therefor,  with  notice,  etc, 
M  provided.t 

{Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  854,  8S6 ;   Dec  Dig. 

2.  MnNiciPAi.  Corporations  (S  380*)— Pub- 

UO  iKPROVKiaHTB— PROCEEDINOB. 

Municipal  authorities  may  meet  an  existing 
emergency  by  having  work  done  without  comply- 
ing with  the  charter  provisions  relating  to  mu- 
nicipal contracts,  requiring  advertisements  for 
bids,  etc.;  bnt,  to  sustain  their  action,  it  must 
appear  that  the  emergency  was  such  as  to  pre- 
vent compliance  with  such  provision. 

(Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,   Cent   Dig.    §{    854,   855;    Dec. 
Dig.  S  330.*1 
8.  Municipal  Cobfobations  (J  830*)— Ptrs- 

UC  IUPROVBHENTS— RSOTTLATION  BT  STAT- 
UTES—COUSTBTTOTION  or  Watebwobks. 
The  fact  tbat  ft  city  will  operate  its  water- 
works in  its  private,  and  not  in  its  government- 
al, capacity  will  not  authorize  it  to  make  im- 
provements on  its  waterworks  without  making 
contracts  for  that  purpose  pursuant  to  Comp. 
Laws  1907,  H  286,  313x1,  requiring  the  city 
authorities  to  make  contracts  for  the  erection 
of  all  improvements  ordered  by  the  council,  and 
prohibiting  the  award  of  any  contract  except  to 
the  lowest  bidder,  etc. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |$  854,  855;  Dec.  Dig. 
1830.*] 

Appeal  from  District  Court,  Salt  Lake 
County;   C.  W.  Morse,  Judge. 

Suit  by  the  Utah  Savings  &  Trust  Company 
against  Salt  Lake  City  and  others.  From  a 
Judgment  overruling  a  demurrer  to  the  com- 
plaint, defendants  appeal.    Affirmed. 

H.  J.  Dininny,  Aaron  Myers,  and  W.  H. 
Folland,  all  of  Salt  Lake  City,  for  appellants. 
Dey,  Hoppaugfa  &  Fabian,  of  Salt  Lake  City, 
(or  respondent 

FRICK,  J.  This  action  was  commenced  in 
the  district  oonrt  of  Salt  Lake  county  by  re- 
spondent, as  a  taxpayer  of  Salt  Lake  (My, 
to  enjoin  said  dty  and  tbe  Other  defendants 
named  in  tbe  title,  who  are  appdlants  here, 
from  constructing  certain  ImproTements.  Tbe 
respondent,  after  stating  tbe  necessary  mat- 


ters of  Inducement  In  its  complaint.  In  sub- 
stance alleged  tbat  it  is  the  duty  of  the 
board  of  dty  commlsslonerB  of  Salt  Lake 
City  to  enter  into  contracts  on  behalf  of 
said  city  for  tbe  construction  of  all  public 
improvements  that  may  be  ordered  by  said 
board  of  commissioners;  that  notwithstand- 
ing said  duty  said  board  for  many  months 
has  carried  on  public  improvements  without 
calling  for  or  procuring  bids  from  any  one 
for  the  construction  of  said  proposed  im- 
provements, and  without  entering  into  con- 
tract with  the  lowest  responsible  bidder,  or 
with  any  one.  for  the  construction  of  tbe 
same.  The  complaint  then  continues  as  fol- 
lows: 

"(4)  Tbat  on  or  about  the  22d  day  of  May, 
A.  D.  1913,  said  defendant  Salt  Lake  City, 
by  and  through  its  board  of  dty  commls- 
doners,  the*  defendants  herein,  resolved  and 
determined  to  construct  certain  dams,  for 
the  purpose  of  increasing  tbe  water  supply 
of  Salt  Lake  City,  at  Lake  Phoebe  and  Twin 
Lakes,  situate  in  tbe  county  of  Salt  Lake, 
state  of  Utah,  and  for  tbat  purpose  appropri- 
ated of  tbe  funds  of  said  dty  the  sum  of 
$16,000  for  the  carrying  on  of  said  work. 
Tbat  tbe  improvements  aforesaid  will,  as 
this  plaintiff  is  informed  and  verily  believes, 
cost  a  large  sum,  to  wit,  approximately  the 
sum  of  $60,000,  aaA  that  the  said  appropria- 
tion of  116,000  is  but  part  of  the  total 
amount  wbidi  will  be  required  for  the  pur- 
pose of  making  said  improvementa  Tbat 
tbe  said  defendant  Salt  Lake  City  and  the 
said  defendant  board  of  commissioners  afore- 
said threaten  and,  unless  restrained  by  the 
order  of  this  court,  will  perform  said  work, 
and  «ect  said  improvements,  without  making 
any  contract  whatsoever  for  tbe  carrying  on 
of  said  work  of  the  making  of  said  improve- 
ments, and  without  submitting  the  perform- 
ance of  said  work  and  the  construction  of 
said  dams  to  competitive  bidders,  and  that 
said  moneys  will  be  exi)ended  through  the 
various  departments  of  said  defendant  dty, 
without  any  contract  whatsoever. 

"(5)  This  plaintiff  aUeges  that  the  work 
herein  referred  to  is  but  one  of  the  various 
improvements  now  being  carried  on  and  in 
ccmtemplatlon  by  said  defendant  Salt  Lake 
City  and  said  defendants  board  of  dty  com- 
mlMloners  of  said  defendant  dty,  without 
in  any  manner  awarding  contracts  therefor 
to  the  lowest  responsible  bidder,  or  any  bid- 
der at  all,  and  without  in  any  manner  mak- 
ing contracts  for  said  improvements. 

"(6)  This  plaintiff  alleges  that  tbe  board 
of  dty  commissioners  of  said  dty  have  not 
made  or  entered  into  any  contract  for  tbe 
construction  of  sold  proposed  dams,  or  for 
any  of  the  other  public  improvements  afore- 
said. Tbat  they  have  not  given  notice  for 
bids  for  the  construction  of  said  dams,  nor 
for  any  of  said  public  improvements,  nor  in 
any  manner  solidted  bids  therefor  as  re- 
quired by  law,  or  otherwise,  or  at  all.    Tbat 
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In  violation  of  law  said  board  of  city  com- 
mlasloners  has,  as  plaintiff  is  Informed  and 
believes,  delegated  the  construction  of  said 
proposed  dams  to  the  dty  engineer  of  said 
defendant  city,  and  It  Is  the  Intention  of  said 
board  of  city  commissioners  to  pay  for  the 
construction  of  said  dams  out  of  the  funds 
appropriated  as  aforesaid  so  far  as  said  ap- 
propriation will  carry  on  said  work,  and 
when  said  appropriation  Is  exhausted  to  pay 
for  the  further  construction  thereof  from  the 
general  dty  funds,  and  that,  unless  enjoined 
from  so  doing,  the  said  defendant  city,  acting 
through  its  board  of  dty  commissioners  as 
aforesaid  and  its  auditor,  one  of  the  de- 
fendants herein,  and  its  said  treasurer,  one 
s  of  the  defendants  herein,  will  pay  out  of  the 
funds  of  said  defendant  dty  the  amount  re- 
quired for  the  construction  of  said  dams.  In 
violation  of  law.  Ibat  in  like  manner  the 
said  defendant  dty  now  threatens  to  carry 
on  other  public  Improvements  to  wit,  the 
construction  of  water  mains  and  improve- 
ments of  like  character,  without  contracts  or 
bids,  and  by  delegating  said  work  to  said 
city  engineer,  and  to  pay  out  the  funds  of 
the  said  defendant  dty  for  said  Improve- 
ments, wholly  in  violation  of  law." 

Upon  the  foregoing  allegations  the  defend- 
ant prayed  that  the  appellants  be  enjoined 
from  making  or  carrying  on  the  improve- 
ments described  in  the  complaint 

Appellants  interposed  a  general  demurrer 
to  the  complaint  Upon  a  hearing  on  the  de- 
murrer the  district  court  overruled  the  same, 
and,  appellants  electing  to  stand  thereon,  the 
court  entered  judgment  permanently  enjoin- 
ing them  from  carrying  on  the  work  men- 
tioned in  the  complaint  or  from  making 
said  Improvements  without  procuring  bids 
therefor,  and  without  entering  into  contract 
with  the  lowest  responsible  bidder.  Appel- 
lants liave  appealed  from  said  Judgment  and 
now  contend  that  the  district  court  erred  in 
overruling  the  demurrer,  and  in  entering 
Judgment  against  them  as  aforesaid. 

The  principal  grounds  upon  which  appd- 
lants'  cdnnsel  rely  for  a  reversal  of  the 
Judgment  are:  (1)  That  in  the  absence  of 
some  statutory  requirement  to  that  effect 
a  munldpal  corporation  is  not  required  to 
call  for  bids  and  enter  into  contract  for  mak- 
ing public  improvements;  (2)  that  under 
the  law  of  this  state,  Salt  Lake  City  is  not 
required  to  call  for  bids  and  to  enter  into 
contracts  to  make  the  public  Improvements 
mentioned  in  the  complaint,  but  it  is  con- 
tended, it  can  make  them  under  the  super- 
vision of  its  own  engineer  by  days'  labor; 
and,  (3)  that  the  Legislature  in  no  event  can 
direct  the  dty  how  It  shall  do  the  work  in 
making  Improvements  on  Its'  waterworks 
system,  since  It  owns  and  operates  that  sys- 
tem In  its  private,  and  not  its  governmental, 
capacity. 

[1]  The  first  preposition  is  not  disputed  by 
any  one,  We'therefote  pass  to  the  second. 
The  sourcerand  present  status  otthe^law  to" 


which  our  attention  has  been  directed  by 
both  parties  are  as  follows :  In  1890  the  ter- 
ritorial Legislature  passed  an  act  entitled 
"An  act  supplementing  and  amending  the 
charters,  and  defining,  prescribing  and  reg- 
ulating the  powers,  duties  and  government  of 
cities  of  the  first  and  second  classes."  Lews 
Utah  1890,  p.  64.  That  act  is  composed  of 
14  secttons,  some  of  which  are  very  long, 
covering  several  pages.  In  section  11  of  that 
act  a  board  of  public  works  was  created,  and 
its  duties  and  powers  defined.  The  act  of 
1890  was,  with  certain  changes,  carried  Into 
the  Revised  Statutes  of  Utah  1888,  and  from 
that  revision,  with  certain  amendments  sub- 
sequently made,  was  carried  Into  Comp.  Laws 
Utah  1907,  In  which  compilation  said  section 
11  Is  divided  into  4  sections  numbered  283, 
284,  285,  and  286.  We  are  not  now  concerned 
with  the  provisions  of  the  first  3  sections, 
but  only  with  those  of  sedlon  286,  which 
are  as  follows :  "It  shall  be  the  duty  of  such 
board  of  public  works,  and  it  shall  have 
power,  to  make  contracts  on  behalf  of  the 
dty  for  the  performance  of  all  such  work 
and  the  erection  of  all  such  Improvements 
at  may  be  ordered  iy  the  council,  but  all  such 
contracts  shall  be  subject  to  the  approval  or 
rejection  of  the  council ;  to  superintend  the 
performance  of  all  such  work  and  the  erec- 
tion of  such  improvements,  except  the  super- 
vision of  the  construction  of  dty  halls,  mar- 
ket houses,  jails,  or  other  pubUc  buildings. 
It  shall  also  be  the  duty  of  said  board  to  ap- 
prove the  estimates  of  the  dty  engineer 
which  may  be  made  from  time  to  time,  of  the 
value  of  work  as  the  same  may  progress ;  to 
accept  any  work  done  or  improvements  made, 
when  the  same  shall  be  fully  completed  ac- 
cording to  contract  subject  however,  to  the 
approval  of  the  coundl;  and  to  perform  such 
other  duties  as  may  be  devolved  upon  them 
by  ordinance."     (Italics  ours.) 

In  1907  the  Legislature  passed  an  act  the 
title  of  which,  so  far  as  material  here,  is  as 
follows :  "An  act  requiring  dties,  towns  and 
municipal  corporations  to  award  contracts 
for  public  improvements  to  the  lowest  bid- 
ders, after  publication  of  notice."  Laws  1907, 
c.  20.  Section  1  of  that  act,  which  is  section 
313x1  of  Comp.  Laws  Utah  1907,  provides: 
"No  contract  of  any  dty,  town,  or  munldpal 
corporation  for  any  public  improvement  shall 
be  awarded  except  to  the  lowest  responsible 
bidder,  after  publication  of  notice  for  at 
least  twenty  days  in  a  newspaper  of  general 
drculation,  printed  and  published  In  such 
dty,  town,  or  munldpal  corporation." 

In  1911  the  Legislature  of  this  state  create 
ed  what  is  commonly  known  as  the  commis- 
sion form  of  dty  government  Laws  Utah 
1911,  p.  224.  That  act  among  other  things, 
provides;.  "The  board  of  commissioners  of 
dtles  of  the'  flnSt  and  second  class  shall  dis- 
charge, exercise  and  have  all  the  duties, 
powers  and  privileges  as  are  now  or  may  be 
hereafter  provided  by  law  and  are  now  or 
may  he  "Irereafter  vested- Jointly- or  severally 
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tn  the  mayor  and  city  conndl  of  cities  of  tbe 
Hrst  and  second  class.  All  tbe  rights,  duties, 
tmwers  and  privileges  as  are  vested  in  the 
board  of  public  works  of  cities  of  tbe  first 
eluss  shall  after  said  time  be  exercised  by 
;tiid  vested  in  the  board  of  commissioners  of 
cities  of  the  first  and  second  class." 

.\part  from  tbe  general  principles  of  law 
which  are  applicable  to  the  subject,  the  fore- 
going. In  substance,  constitutes  the  law  up- 
on which  appellants'  counsel  rely  for  a  re- 
versal of  the  Judgment  It  is  contended  by 
them  that  the  act  of  1800  practically  dealt 
with  nothing  except  what  are  denominated 
special  Improvements ;  that  is.  Improvements 
where  the  abutting  property  is  assessed  ac- 
cording to  the  benefits  received  for  the  pur- 
pose of  meeting  the  cost  of  making  the  same. 
While  there  is  some  force  to  counsel's  conten- 
tion, yet  from  a  consideration  of  all  that  is 
said  in  the  act,  and  by  giving  all  the  lan- 
guage used  in  section  2iS6,  supra.  Its  natural 
and  ordinary  force  and  effect,  we  are  forced 
to  the  conclusion  that  no  such  limitation  was 
Intended  by  the  Legislature  in  passing  that 
section.  Moreover,  when  section  SlSzl, 
wliich  was  adopted  as  an  Independent  act, 
is  considered  in  connection  with  section  286, 
there  Is  no  escape  from  the  conclusion  that 
the  Legislature  Intended  precisely  what  tbe 
language  of  section  313x1  implies.  There  is 
no  limitation  in  that  section  whatever.  In- 
deed, when  the  language  of  that  section  is 
given  its  usual  and  ordinary  force  and  ettect, 
and  is  considered  in  connection  with  all  that 
is  said  in  section  286,  we  think  It  is  reason- 
ably clear  that  the  Legislature  intended  that 
no  contracts  for  public  Improvements  of  any 
kind  should  be  entered  Into  by  cities  except 
after  notice  as  there  provided,  and  that 
cities  should  not  make  such  improvements 
except  by  complying  with  tbe  provisions  of 
that  section.  Such,  we  think,  is  also  the 
view  that  was  taken  by  this  court  in  the 
case  of  Nelden  v.  Clark,  20  Utah,  382,  59 
Pac.  524,  77  Am.  St.  Bep.  917,  and  we  feel 
bound  by  that  decision.  Counsel  for  appel- 
lants, however,  contend  that  that  case  is 
not  a  precedent,  for  the  reason  that  all  that 
was  decided  there  was  whether  the  city 
council  or  the  board  of  public  works  should 
let  the  contract  for  public  improvements  in 
case  the  improvements  are  made  under  con- 
tract We  have  carefully  examined  the  rec- 
ord as  well  as  the  opinion  in  that  case,  and 
after  doing  so  we  caimot  yield  assent  to 
counsel's  contention.  In  the  complaint  in 
that  case,  among  other  things,  it  was  alleged 
that  "the  said  mayor  and  city  council  have 
ordered  and  directed  the  said  John  T.  Caine, 
superintendent  of  waterworks,  to  purchase 
material  and  construct  the  Improvements  to 
the  waterworks  system  abo^e  described,  and 
the  said  John  T.  Caine  is  proceeding  to  car- 
ry on  said  work,  and  is  employing  days'  la- 
bor, instead  of  letting  contracts  to  the  lo.west 
bidder."  In  the  answer  filed  on  behalf  of 
the  city  council  in  that  case,  it  is  averred 


that  said  dty  "bad  the  right  through  its 
city  council  to  direct  the  purchase  of  the 
material  and  the  construction  of  the  work 
as  It  did  by  days'  labor."  It  is  thus  seen 
that  it  was  contended  by  the  plaintiff  in 
that  action  that  the  city  council  was  tran- 
scending its  power  In  making  the  Improve- 
ments otherwise  than  by  procuring  bids  and 
letting  tbe  same  by  contract,  while  the  de- 
fendants in  effect  insisted  that  they  were 
not  required  to  call  for  bids,  or  to  let  the 
work  by  contract  That  is  the  precise  ques- 
tion that  is  involved  in  tbe  present  case. 
Again,  nothing  could  have  been  gained  by 
merely  deciding  in  that  case  what  counsel 
for  appellants  now  insist  was  decided,  name- 
ly: Whether  the  board  of  public  works  or 
the  dty  council  should  let  the  contracts  for 
public  Improvements.  Under  the  law  as  it 
then  stood,  the  board  of  public  works  could 
not  without  the  approval  of  tbe  dty  coun- 
cil, let  any  contract  It  would  have  be«i 
needless,  therefore,  to  merely  dedde  that 
tbe  board  of  public  works  should  formulate 
and  prepare  tbe  terms  of  a  contract  which 
tbe  city  council  could  ignore  or  refuse  to 
approve  at  will.  The  actual  question  dedd- 
ed  was  whether,  in  making  public  improve- 
ments, the  board  of  public  works  should  ad- 
vertise for  bids  and  let  such  work  by  con- 
tract when  approved  by  tbe  dty  coundl,  oi 
whether  the  dty,  through  its  council  could 
do  such  work  in  any  manner  which  seemed 
preferable  to  the  council,  without  advertising 
for  bids,  and  without  entering  into  any  con- 
tract 

Counsel  for  -appellants  have  called  atten- 
tion to  the  fact  however,  that  if  tbe  law  be 
construed  as  we  have  construed  it  then  tbe 
city  must  in  many  instances,  be  hampered 
In  doing  its  work,  because  the  city  would  be 
compelled  to  advertise  for  bids,  and  to  let 
contracts,  whether  the  contemplated  Improve- 
ments cost  $10  or  $10,000,  and  would  be  fur- 
ther hampered  in  making  repairs,  and  in 
maintaining  tbe  public  improvements.  While 
it  might  have  been  wiser,  perhaps,  and  more 
convenient  if  the  Legislature  had  made 
some  exceptions  along  the  lines  suggested  by 
counsel,  yet  that  is  a  matter  over  which  we 
have  no  control.  Besides,  ndther  section 
286  nor  section  313x1  requires,  nor  do  both 
sections  together  require,  that  all  work  that 
the  city  may  be  called  on  to  do  must  be  let 
by  contract  There  necessarily  are  many 
things  a  city  must  do  or  have  done  which 
cannot  be  let  by  contract 

[2]  In  2  Dillon's  Munldpal  Corporations 
(5th  Ed.  1911)  f{  802  to  805,  Inclusive,  many 
exceptions  to  the  general  rule  are  given. 
In  section  802,  p.  1201,  the  author,  In  discuss- 
ing this  subject  says:  "Tbe  correct  rule 
is  that  the  munldpal  authorities  liave  power 
to  meet  any  emergency  which  may  exist 
without  complying  with  charter  provisions 
requiring  advertisement  but  that  they  must 
satisfy  themselves,  and  be  able  to  satisfy 
the  courts,  that  the  emergency  Is  such  as  to 
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prevent  them  from  complying  with  these 
provlJBlons.  If  an  emergency  exists,  which 
can  only  be  overcome  by  disregarding  the 
charter  provlglon^,  the  mnnldpal  authori- 
ties must  be  prepared  to  show  that  fact,  and, 
if  they  can  show  It,  the  courts  will  uphold 
their  action,  and  will  doubtless  construe  and 
apply  th^r  acts  in  a  liberal  and  beneficent 
spirit  But  In  harmony  with  the  other  deci- 
sions, construing  and  applying  statutory 
provisions  relating  to  municipal  contracts, 
the  courts  will  not.  permit  a  supposed  emer- 
gency to  be  made  an  excuse  for  a  violation 
of  a  beneficent  law,  particularly  where  fraud, 
corruption,  or  extravagance  is  apparent." 

From  what  has  been  said  by  the  courts 
In  the  adjudicated  cases,  it  seems  clear  that 
no  hard  and  fast  rule  can  be  laid  down  from 
which  it  can  be  determined  in  advance 
whether  any  particular  work  which  is  being 
done  comes  within  the  requirement  imposed 
by  the  statute  or  not  As  pointed  out  by 
Mr.  Dillon,  much  may  depend  upon  the  cir- 
cumstances and  the  prevailing  conditions. 
In  our  opinion  it  ran,  however,  be  said  with- 
out qoallflcation  that,  under  a  statute  like 
onra,'a  city  may  not,  over  the  objections  of 
a  taxpayer,  construct  or  make  any  new  im- 
provements, or  carry  on  construction  work 
which  amounts  to  an  improvement  without 
calling  for  bids  as  the  statute  requires.  It 
no  doubt  may  make  many  repairs,  and  may 
protect  any  improvement  In  case  of  an  emer- 
gency, or  do  anything  necessary  to  preserve 
and  protect  its  property  or  that  of  the  abut- 
ting owners  in  case  of  necessity   without 


calling  for  bids.  This  is,  however,  not  what 
the  dty  admits  by  its  demurrer  that  it  is 
doing  in  making  the  improvement  in  ques- 
tion. The  improvement  in  qnestlon,  we 
think,  falls  squarely  within  the  terms  of  the 
statute,  and  there  Is  no  claim  made  upon  the 
part  of  the  dtjr  that  the  work  was  done 
under  an  emergency,  or  that  it  should  be  ex- 
cepted from  the  general  rule  for  some  other 
reason. 

[3]  Nor  Is  the  contention  tenable  that  the 
Legislature  cannot  Interfere  with  the  city  in 
making  the  improvements  on  its  waterworks 
system,  since  it  owns  and  operates  that  sys- 
tem, not  in  its  governmental,  but  in  its  pri- 
vate, capacity.  The  city  derives  its  powers 
from  the  Legislatura  That  body,  in  confer- 
ring powers,  may  also  Impose  at  least  reason- 
able conditions  upon  the  city  in  exercising 
or  carrying  out  the  powers  conferred.  That 
is  all  that  is  attempted  by  the  law  in  ques- 
tion here.  Although  the  city  is  the  owner, 
and  the  title  to  the  waterworks  and  all 
property  connected  therewith  is  vested  in  it 
yet  it  holds  the  same,  not  for  its  own  use 
and  benefit  so  much  as  it  does  for  the  use 
and  benefit  of  the  taxpayers  and  water  users. 
The  Legislature  may,  therefore,  by  any  rea- 
sonable regulation,  proEect  and  guard  the 
rights  and  Interests  of  the  taxpayers  and  wa- 
ter users. 

From  what  has  been  said,  it  follows  that 
the  Judgment  should  be,  and  it  accordingly 
is,  affirmed,  with  costs  to  respondent 

McCARTZ,  a  Jn  and  STRAUF,  J.,  concni: 


Digitized  by 


Google 


Utab) 


8HEFPICK  y.  8HEPPICK 


1169 


(44  uuii.  m) 

SHEPPIOK  T.  SHBPPICE  et  aL 

(Sapitme  Court  of  Utah.    Jan.  81,  1914.    On 
▲ppUcaUon  for  Rehearing,  Feb.  27, 1914.) 

1.  IdTK  Estates  (|  18*)— Incidbnts— Taxes. 

A  life  tenant  should  be  asaemied  for  taxes 
aa  owner  daring  the  oontinaance  of  the  life 
•atate. 

[£kl.  Note.— For  other  cases,  see  Life  Elstates, 
Cent  Dig.  tf  39,  61;   Dec.  Dig.  {  18.*] 

2.  Advebse    Possession    ({    85*)— Peksuiip- 
TtOK— Statutes. 

Under  the  express  provisions  of  Comp. 
Laws  1907,  i  .2861,  it  is  presumed  that  one's 


-  sion  of  land  to  which  another  has  the 
fefral  title  is  in  subordination  to  such  legal 
tiQe. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  313,  498-603,  656,  657, 
660,  668,  688-690;    Dec.  Dig.  |  86.*] 

8.  Advebse  Possession  (J  86*)— TbiaI/— Sui'- 

FICIBHCT   of'  BVIOBNCB. 

In  an  action  to  quiet  title,  where  plaintiff 
established  his  legal  title  to  land  in  the  posaes- 
Bion  of  defendant,  his  father,  evidence  held  in- 
su£Bcient  to  show  that  defendant's  possession 
was  adverse. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pob- 
sessioa.  Cent.  Dig.  U  813.  498-503,  666.  657, 
660,  668,  688-690;    Dec.  Dig.  |  86.*] 


4.  Appeal  and  Ebbob  (S  1071*)— Habhlsss 

EjBbob— Findings. 

Where  no  finding  except  one  against  de- 
fendant's-'claim  of  adverse  possession  was  pa- 
miasible  nnder  the  evidence,  error,  if  any,  in 
failing  to  find  on  that  issue  was  immaterial  and 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4234-4239;  Dec.  Dig.  S 
1071.'] 

6.  Appeal  and  Ekbob  (|  889*)— Boni>-Fob- 

HA  Pattperis. 
Under  Comp.  Laws  1907,  {  8306,  which  dis- 
penses with  an  appeal  bond  in  case  appellant 
files  an  aOidavit  of  impecnniosity  before  his  ap- 
peal is  taken,  a  party  filing  such  affidavit  is 
entitled  to  take  and  prosecute  an  appeaLt 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2072-2076;  De&  Dig.  S 
889.*] 

6.  Quieting  Titlb  (f  61*)— Relibf— Extent. 
In  an  action  to  quiet  title,  where  it  ap- 
peared that  plaintiff  held  the  legal  title  to  land 
of  which  defendant  was  in  possession,  having 
made  improvements  thereon  during  a  period  of 
20  years  or  more,  so  that  the  value  had  ad- 
vanced from  the  $300  or  $350  which  plaintiff 
paid  for  it  to  $1,500,  plaintiff.  In  view  of  his 
title  and  defendant's  use  and  occupation,  was 
entitled  to  the  entire  right  and  interest 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
Ue,  Cent  Dig.  {  101 ;  Dec.  Dig.  {  51.*] 

Appeal  from  District  Court,  Salt  Lake 
Connty;  M.  L.  Ritchie,  Judge. 

Action  to  quiet  title  by  William  ShepplCk 
against  WUUam  O.  Sbeppick,  In  wlilch  Thom- 
as ShepplCk  and  another,  executors  under  his 
will,  were  substituted  for  defendant  From 
a  judgment  awarding  a  half  interest  to  each 
party,  defendants  appeal,  and  plaintiff  takes 
a  cro8s-ui>peal.  Reversed  and  remanded, 
with  directions. 


Evans,  Evans  &  FoUand,  of  Salt  Lake  Clt7, 
for  appellants  and  cross-respondents.  0.  B. 
Marks  and  J.  H.  Hurd,  both  of  Salt  Lake 
City,  for  respondent  and  cross-appellant 

FRIOK,  J.  This  action  was  originally  com- 
menced by  William  ShepplCk  against  bis 
father,  William  G.  Sbeppick.  After  the  ac- 
tion had  proceeded  to  Judgment  the  father 
died,  and  bis  two  sons,  Thomas  and  Herbert 
ShepplCk,  were  substituted  as  executors  of 
the  father's  will  and  estate.  The  mother  bad 
also  died  some  time  prior  to  the  deatb  of  the 
father,  and  In  what  is  said  hereafter,  we,  for 
convenience,  shall  treat  tbe  father  as  still 
living,  and  whom  we  shall  designate  aa  de- 
fendant The  action  was  commenced  by  the 
plaintiff  to  quiet  tbe  title  to  a  certain  parcel 
of  real  estate  of  about  seven  acres,  with  the 
Improvements  thereon,  situate  in  Salt  Lake 
county.  In  himself  as  the  owner  in  fee.  Tbe 
defendant,  In  bis  answer,  denied  tbe  plain- 
tiff's title,  and  claimed  the  title  in  fee,  both 
by  deed  of  conveyance  from  the  same  source 
through  which  the  plaintiff  claimed,  and  also 
by  adverse  possession  under  our  statute.  Tbe 
district  court  found  the  title  of  the  land  In 
question  to  be  in  the  plaintiff,  but,  notwith- 
standing that  fact,  made  conclusions  of  law, 
and  entered  a  judgment  or  decree  whereby 
the  plaintiff  and  defendant  were  each  ad- 
judged to  be  the  owner  of  an  undivided  one- 
half  interest,  that  is,  that  they  were  tenants 
in  common.  Both  parties  appeal  from  said 
judgment 

We  shall  not  attempt  to  set  forth  tbe  evi- 
dence In  detail.  The  plaintiff  contended  at 
the  trial,  and  produced  evidence  in  support  of 
bis  contention,  that  when  tbe  land  in  question 
was  purchased  in  tbe  year  1888  It  was  pur- 
chased for  him;  that  he  paid  tbe  full  pu^ 
chase  price  thereof,  amounting  to  $300  or 
$350,  and  that  the  deed  of  conveyance  was 
Intended  to  be  and  was  actually  made  to  him 
In  his  true  name  of  William  Sbeppick;  that 
tbe  land  was  purchased  and  conveyed  under 
a  parol  agreement  between  him  and  the  de- 
fendant that  the  land  should  be  a  home  for 
the  father  and  the  mother  of  plaintiff,  and 
that  they  should  have  tbe  right  to  live  upon 
It  during  their  natural  lives.  There  was  a 
small  house  on  the  land  at  the  time  It  was 
purchased.  Upon  the  other  hand  tbe,  defend- 
ant contended,  and  produced  some  evidence 
In  support  of  the  contention,  that  while  the 
plaintiff  paid  for  the  land,  It,  nevertheless, 
was  purchased  for  tbe  defendant  and  the 
deed  of  conveyance  was  made  to  him  in  the 
name  of  William  Sbeppick  and  not  William 
Q.  ShepplCk.  At  the  time  the  land  was  pur- 
chased the  plaintiff  was  a  young  man  of 
about  19  years  of  age.  He  was  working 
away  from  home,  earning  money,  which,  the 
defendant  testifled,  be  did  not  claim,   but 
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that  It  belonged  to  the  plaintiff.  The  defend- 
ant and  his  wife,  the  mother  of  plalntlfT, 
were  poor,  and  neither  of  them  enjoyed  good 
'  health.  There  were  seven  children  In  the 
family,  Including  the  plaintiff,  all  of  whom. 
It  seems,  were  younger  than  he,  and,  to  some 
extent  at  least,  helped  to  support  their  father 
and  mother.  The  family  had,  some  time 
before  the  purchase,  come  to  this  country 
from  England.  A  neighbor  offered  to  sell  the 
land  In  question  to  the  defendant,  but  the 
latter  told  the  neighbor  that  unless  his  son, 
the  Plaintiff,  would  pay  for  the  land  with 
his  earnings,  he  could  not  buy  It,  as  he  was 
wholly  without  means  and  unable  to  earn 
money.  For  the  purpose  of  obtaining  the 
plalntUTs  assistance  the  defendant  says  he 
wrote  to  him  about  the  matter,  and  that  the 
plaintiff  then  agreed  to  advance  the  pur- 
chase price  for  the  land  to  the  defendant 
While  the  plaintiff  admits  that  the  defendant 
wrote  to  him  concerning  the  matter,  he,  how- 
ever, insists  that  the  arrangement  was  that 
he  should  purchase  the  land  for  himself,  and 
that  the  defendant  and  the  mother,  that  Is, 
the  family,  should  have  the  use  and  posses- 
sion of  It  as  long  as  the  old  folks  lived,  and 
that  at  their  death  the  plaintiff  was  to  take 
possession  of  the  land  as  the  owner  thereof. 
The  plaintiff  Is  strongly  corroborated  In  his 
statement  by  the  vendor,  the  neighbor  afore- 
said, and  by  other  evidence.  The  vendor  tes- 
tified that  he  and  his  wife  deeded  the  land  to 
the  plaintiff,  and  not  to  the  defendant,  and 
that  such  was  the  case  was  well  understood 
by  both  the  defendant  and  the  plaintiff. 
Without  going  Into  full  detail  It  must  suffice 
to  say  that  there  Is  not  only  ample  evidence 
to  snstaln  a  finding  that  the  deed  of  convey- 
ance was  Intended  to  be  and  was  made  In 
plaintiff's  name,  and  that  the  title  to  the  land 
was  vested  In  him,  but,  In  our  Judgment,  the 
great,  if  not  the  overwhelming,  weight  of 
the  evidence  Is  to  that  effect  The  trial  court, 
therefore,  committed  no  error,  as  It  is  con- 
tended it  did.  In  finding  that  the  title  to  the 
land  was,  at  the  time  of  the  purdiase  thereof, 
vested  In  the  plaintiff. 

We  start  ou^  therefore,  with  the  title  vest- 
ed in  the  plaintiff.  Did  the  title  pass  from 
him  by  virtue  of  the  alleged  adverse  posses- 
sion? The  district  court  made  no  finding 
upon  that  issue,  and  counsel  for  the  defend- 
ant contend  that  bis  rights  were  prejudiced 
by  the  court's  failure  to  do  so.  Mow,  upon 
what  does  this  adverse  possession  rest? 
Counsel  base  the  claim  upon  the  following 
facts,  to  wit:  That  the  defendant  went  Into 
possession  of  the  land  at  the  time  It  was  pur- 
chased; that  he  and  the  family  lived  upon  It 
for  upwards  of  20  years;  that  during  aU  of 
that  time  the  defendant,  with  the  assistance 
of  all  of  the  members  of  the  family,  except 
the  plaintiff,  made  certain  improvements  on 
the  land,  that  Is,  they  bnUt  fences  and  con- 
structed a  house  upon  it  in  place  of  the  old 


one,  at  a  cost  of  about  $800;  that  they  plant- 
ed some  fruit  trees  upon  It  and  that  the  land 
was,  during  all  of  the  time  aforesaid,  as- 
sessed In  the  name  of  William  Shepplck,  and 
the  defendant  practically  paid  all  of  the  tax- 
es assessed  against  It,  and  that  the  defendant 
and  his  family  always  treated  and  regarded 
him  as  being  the  owner  of  the  land.  Neither 
one  nor  all  of  the  foregoing  facts,  however, 
are  in  any  way  inconsistent  with  the  conten- 
tion made  by  the  plaintiff  that  the  defendant 
had  merely  a  life  estate  In  the  land  in  ques- 
tion; but  all  of  them,  prima  fade  at  least, 
are  In  harmony  with  such  a  contention.  If 
the  land  was  to  be  made  a  family  home,  it 
necessarily  had  to  be  improved,  because  it 
was  practically  in  a  wild,  certainly  In  an  un- 
cultivated, state  when  it  was  purchased. 
Merely  making  the  foregoing  Improvements 
thereon  Is  therefore  not  conclusive,  and,  un- 
der the  circumstances,  may  not  even  be  evi- 
dence indicating  absolute  ownership  of  the 
land  by  the  defendant  Then  again,  the  fact 
that  the  land  was  assessed  in  the  name  of 
William  Shepplck,  and  that  defendant  paid 
the  taxes  thereon.  Is  entirely  consistent  with 
plaintiff's  contention.  The  assessment  being 
In  the  name  of  William  Shepplck  points  Just 
as  much  to  the  plaintiff  as  it  does  to  the  de- 
fendant Under  our  statute  (Comp.  Laws 
1907,  I  2516)  the  assessor,  before  the  first 
Monday  In  May  of  each  year,  was  required  to 
"assess  such  property  (real  estate)  to  the 
person  by  whom  it  was  owned  or  claimed,  or 
In  whose  possession  or  control  it  was  on  the 
second  Monday  of  January  next  preceding" 
the  first  Monday  of  May  aforesaid.  The 
land,  under  the  statute,  was  therefore  proper^ 
ly  assessed  In  the  name  of  the  defendant 
since  it  was  In  his  possession  and  under  his 
control  although  the '  title  thereto  was  in 
plaintiff. 

[1]  But  the  law  generally  is  to  the  effect 
that  the  land  In  question  was  properly  as- 
sessed to  the  defendant  as  life  tenant.  In  1 
Cooley  on  Taxation  (3d  Ed.)  p.  723,  the  au- 
thor states  the  general  rule  thus:  "A  life 
tenant  should  be  assessed  as  owner  during  the 
continuance  of  the  life  estate."  If  the  de- 
fendant, therefore,  was  regarded  as  the  own- 
er in  making  the  assessment,  this,  standing 
alone,  gave  him  no  right  to  prefer  a  claim  of 
adverse  possession  as  against  the  plaintiff. 
Nor  does  the  contention  that  the  life  estate  in 
favor  of  the  defendant  was  void  under  the 
statute  of  frauds,  because  it  rested  In  i>arol, 
merely  in  any  way  affect  plaintiff's  rights. 
For  the  purposes  of  this  decision  it  is  enough 
to  say  that  no  one  questioned  or  assailed  de- 
fendant's right  to  be  and  remain  in  the  pos- 
session of  the  land  during  his  lifetime.  The 
agreement  contended  for  by  the  platntifl,  al- 
though resting  in  parol,  was  nevertheless 
fully  executed.  That  question,  therefore,  is 
of  no  consequence  here  either  one  way  or  the 
other,  and  we  dlsmias  It  from  the  case. 
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[2,  S]  Moreover,  when,  as  In  this  case,  the 
evidence  Jnattflea  or  reqaires  a  finding  that 
when  the  land  was  purchased  the  title  thereto 
was  vested  In  the  plaintiff,  then,  under  our 
statute  (Comp.  Laws  1907,  §  2861),  the  pre- 
sumption prevailed  that  the  defendant's  pos- 
session was  "in  subordination  of  the  legal 
title."  This  presumption  continued  until  it 
was  overcome  by  clear  proof  that  the  defend- 
ant's possession  was  adverse  to  such  tltl& 
There  is  no  evidence  in  this  case  by  which  It 
is  made  to  appear  that  the  defendant  at  any 
time  repudiated  the  title  of  the  plaintiff  until 
he  did  so  a  short  time  before  this  action  was 
commenced,  and  which  repudiation  in  fact 
was  the  reason  why  the  action  was  com- 
menced. Of  course  the  defendant  says  he 
claimed  the  title  from  the  date  of  the  pur- 
chase; but,  as  we  have  seen,  his  claim  Is  not 
sustained  by  the  evidence.  There  Is  no  evi- 
dence that  the  defendant,  at  any  time,  except 
a  short  time  before  the  action  was  brought  as 
aforesaid,  directly  disputed  plaintifTs  title; 
and,  as  we  have  seen,  neither  his  possession 
nor  his  acts  while  in  possession  can  be  given 
the  legal  effect  of  Imputing  notice  of  such 
claim  to  the  plaintiff.  In  view,  therefore,  of 
all  of  the  evidence  and  drcumstances,  and  of 
the  relationship  of  the  parties,  which  was  not 
that  of  strangers,  but  was  one  of  continual 
mutual  trust  and  confidence,  and  of  their  acts 
and  conduct,  there  is  nothing  in  this  case 
upon  which  a  claim  of  adverse  possession  can 
successfully  be  based. 

[4]  While  the  court  perhaps  should  have 
made  a  finding  upon  the  issue  of  adverse  pos- 
session, yet,  in  view  that  no  finding  except 
one  adverse  to  the  defendant's  contention  was 
permissible  under  all  the  evidence,  the  error, 
if  any  was  committed,  was  immaterial,  and 
bence  without  prejudice. 

[5]  This  brings  us  to  the  plaintiff's  appeal. 
A  motion  is  interposed  to  dismiss  his  appeal 
upon  the  ground  that  no  appeal  bond  was 
filed  when  the  appeal  was  taken.  The  ap- 
peal is  based  upon  Comp.  Laws  1907,  {  3305, 
which  dlsi)enses  with  an  appeal  bond  in  case 
the  appellant  files  an  affidavit  of  impecuniosi- 
ty,  as  in  that  section  provided,  before  the 
appeal  is  taken.  The  plaintiff  filed  such  an 
affidavit  This  was  sufficient  to  entitle  him 
to  take  and  prosecute  an  appeal.  This  pre- 
cise question  was  determined  adversely  to 
counsel's  contention  by  this  court  in  a  recent 
case,  namely,  Eddington  v.  Union  Portland 
Cement  Ca,  130  Pac.  243.  The  motion  to 
dismiss  the  appeal  must  therefore  be  denied. 

[6]  In  view  of  what  has  already  been  said 
we  think  it  is  apparent  that  the  Judgment 
by  which  plaintiff  is  awarded  one-half  only 
of  the  land  in  question  cannot  be  permitted 
to  stand.  In  view  that  the  district  court 
found,  and  properly  so,  that  the  title  to  the 
land  in  question  was  vested  in  ttie  plaintiff, 
we  cannot,  under  the  evidence,  conceive  upon 
what  principle  of  either  law  or  equity  he 


could  be  deprived  of  one-half  of  what  be- 
longs to  him.  No  doubt  _  the  court  based 
its  conclusion  upon  the  fact  that  the  value 
of  the  land  had  been  enhanced  through  the 
efforts  and  labor  of  the  defendant  and  bis 
family.  While  it  is  true  that  the  purchase 
price  of  the  land  was  only  $300  or  $i350,  and 
that  the  value  thereof,  with  the  Improve- 
ments which  were  placed  thereon  by  the 
family,  was,  at  the  time  of  the  trial,  shown 
to  be  about  $1,600,  yet  It  is  also  true  that  the 
defendant  and  the  family  enjoyed  the  usu- 
fruct of  the  land  during  all  of  those  years 
with  '  whatever  improvements  they  placed 
thereon.  Even  the  equities,  therefore,  were 
not  all  tn  favor  of  either  defendant  or  plain- 
tiff. The  legal  title,  however,  was  and  now  is 
in  the  plaintiff,  and  that  gives  him  the  right 
to  the  whole  land,  unless  be  has  voluntarily 
disposed  of  it  or  has  been  legally  deprived  of 
his  title.  We  know  of  no  principle,  either 
legal  or  equitable,  by  which  the  plaintiff, 
under  the  facts  and  circumstances  of  this 
case,  can  be  deprived  of  his  land,  or  any  part 
of  it  If  we  could  deal  with  the  matter  in 
accordance  with  what  may  be  termed  fireside 
equity  or  Justice,  or  trim  a  purely  moral 
point  of  view,  we  should  perhaps,  not  feel  in- 
clined to  criticise  the  result  reached  by  the 
district  court  We  are  reminded,  however, 
that  courts,  under  our  system  of  Jurispru- 
dence, are  not  autocrats,  and  that  their  Judg- 
ments and  decrees  must  be  sanctioned  by  and 
based  upon  established  legal  and  equitable 
rules  and  principles,  and  not  upon  mere 
moral  rights  or  claims.  From  a  moral  point 
of  view,  the  plaintiff  should,  perhaps,  share 
the  enhanced  value  of  the  property  with  his 
brothers  and  sisters,  but  we  know  of  no  legal 
or  equitable  principle  by  which  he  can  be  re- 
quired to  do  so.  Both  the  father  and  the 
mother  having  died,  he  is  entitled  to  claim 
his  own.  The  district  court  therefore,  erred 
in  attempting  to  enforce  what  may  be  term- 
ed to  be  a  purely  moral  obligation. 

From  what  has  been  said  it  follows  that 
the  assignments  on  defendant's  appeal  can- 
not be  sustained,  while  those  upon  plaintiff's 
appeal  must  prevail.  The  Judgment  Is  there- 
fore reversed,  and  the  cause  is  remanded  to 
the  district  court  of  Salt  Lake  county,  with 
directions  to  set  aside  its  findings  of  fact 
and  conclusions  of  law  so  far  as  the  same  are 
in  conflict  with  the  views  herein  expressed; 
to  vacate  the  judgment  entered  by  it;  to 
make  findings  of  fact  and  conclusions  of  law 
in  harmony  with  this  opinion';  and  to  enter 
a  decree  quieting  the  title  to  the  land  in 
question,  and  the  whole  thereof  in  the  plain- 
tiff, and  to  enjoin  the  executors  and  those 
claiming  under  them  from  asserting  any 
ripht  or  title  In  or  to  the  same,  or  any  part 
thereof.  The  district  court  is  also  directed 
to  make  such  an  order  respecting  the  paj'- 
ment  of  ceste  accrued  and  accruing  In  that 
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court  as  to  It  may  seem  legal  and  propar. 
Plaintiff  to  recover  costs  on  this  appeal. 

Mccarty,  a  J.,  and  STBAUP,  J^  concur. 

On  Application  for  Behearlng. 

FRIQE,  J.  Tbe  executors  have  filed  a 
petition  In  which  they  contend  that  a  rehear- 
ing should  be  granted  to  the  end  that  the 
decision  rendered  by  us  "should  be  so  modi- 
fied as  to  permit  the  defendants  (executors) 
to  prove  the  extent  to  which  tbe  (value  of 
the)  land  has  been  enhanced  by  reason  of  im- 
provements placed  upon  the  land  by  the  de- 
fendants' intestate."  May  we  do  this?  We 
think  not 

No  dalm  Is  made  that  the  facts  bring  the 
case  within  the  provisions  of  our  statute  re- 
lating to  occupying  claimants.  Indeed,  coun- 
sel base  their  claim  squarely  upon  the  gen- 
eral policy  of  the  law  or  rules  of  equity. 
There  is  no  rule  of  either  law  or  equity,  so 
far  as  we  know,  that  permits  a  life  tenant, 
his  heirs,  or  those  claiming  under  such  ten- 
ant, to  claim  compensation  for  improvements 
or  betterments  made  upon  the  estate  during 
the  continuance  of  l;>ie  life  tenancy.  All  the 
authorities  are  to  the  contrary.  Mr.  Tiede- 
man  in  his  work  on  Real  Property  (2d  Ed.) 
g  68,  states  the  rule  as  follows:  "The  tenant 
for  life  has  no  claim  for  any  improvements 
which  he  may  have  made  upon  the  premises. 
He  Is  bound  to  keep  tbe  premises  in  repair, 
but  la  under  no  legal  obligation  to  under- 
take any  Improvements.  If  he  does.  It  is  a 
voluntary  act  of  his  own,  which  gives  rise  to 
no  claim  against  the  reversion  for  the  pay- 
ment of  his  share  of  the  expenses.  On  the 
other  hand,  the  tenant  for  Ufe  Is  obliged  to 
pay  all  the  taxes  of  every  kind  which  may  be 
assessed  upon  the  land." 

While  the  cases  supporting  the  foregoing 
doctrine  are  numerous,  yet  we  deem  It  neces- 
sary to  refer  to  a  few  only,  all  of  which  dear- 
ly support  the  foregoing  quotation.  See 
Henry  v.  Brown,  99  Ky.  13,  34  S.  W.  710; 
Dean  v.  Feely,  69  Ga.  804;  Merritt  r.  Scott, 
81  N.  0.  386;  Doak  v.  Merrill.  38  Me.  669; 
Galbaugb  y.  Rouse  (Ky.)  104  S.  W.  959 ;  Fred- 
erick V.  Frederick's  Adm'r  (Ky.)  102  8.  W. 
868,  IS  L.  B.  A.  (N.  S.)  614. 

Nor  is  the  prlndple  affected  by  tbe  fact 
that  a  person  who  is  found  to  be  a  Ufe  ten- 
ant claims  title  to  the  land  in  question. 
Henry  v.  Brown,  supra,  and  cases  there  dted. 

Oar  dedslon  is  squarely  based  upon  the 
fact  that  the  defendant  Sheppick,  nnder 
whom  appellants  claim,  was  a  life  tenant, 
and  hence  the  rule  laid  down  In  the  foregoing 
authorities  applies  with  full  force. 

Tbe  executors  therefore  have  no  dalm 
against  the  plaintiff  for  improvements,  and 
hence  a  rehearing,  even  If  granted,  could 
avail  them  nothing.  The  petition  Is  there- 
fore denied. 

McCARTT,  C.  J.,  and  STRAtTP,  J.,  conenr. 


(44  Utah,  S8) 
HIRABELIiI  v.  DAMIEL& 

(Supreme  Court  of  Utah.    Jan.  30,  1914.) 

1.  Appbuc  and  EiBBOx  (I  873*)— Bevisw— 
Decisions  Revxewable. 

Under  Comp.  Laws  1907,  i  3904,  declaring 
that,  upon  an  appeal  from  the  judgment,  all  or- 
ders, rulings,  and  dedsionB  to  which  exceptions 
have  been  taken,  are  before  tbe  Supreme  Court 
for  review,  an  order  granting  a  new  trial  is  re- 
viewable on  appeal  from  tbe  final  judgment. 

I'EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  8460,  3461,  3522-3525; 
Dec.  Dig.  I  873.*] 

2.  New  Tbiai.  (|  76*)— AixowARcx  or  New 
Tbial. 

Under  the  statute  providing  that  a  new 
trial  may  be  granted  on  tbe  application  of  the 
party  aggrieved  on  the  ground  of  excessive  dam- 
ages appearing  to  have  been  given  nnder  the 
influence  of  passion  or  prejudice  or  on  the 
court's  own  motion  when  there  has  been  a  plain 
disregard  by  the  jury  of  the  instructions  or  evi- 
dence such  as  to  satisfy  the  court  that  the  ver- 
dict was  rendered  under  a  misapprehension  of 
the  instructions  or  under  the  influence  of  pas- 
sion or  prejudice,  tbe  trial  court  has  the  power 
to  set  aside  the  verdict  and  grant  a  new  trial  on 
the  ground  of  the  inadequacy  of  tbe  damages 
given  in  an  action  for  assault  and  battery. 

[Ed.  Note.— For  other  cases,  see  New  Trial 
Cent  Dig.  H  151,  152;   Dec  Dig.  {  75.*] 

3.  Appeal  ano  Ebbob  (§  979*)- New  TbiaI/— 
Review— Discbetior—Gbantino  of  New 
Tbiax. 

The  granting  or  refusing  a  new  trial  on  the 
ground  of  the  excessiveness  or  inadequacy  of 
the  damages  rests  within  tbe  sound  discretion  of 
tbe  trial  court  and  its  ruling  will  not  be  disturb- 
ed on  appeal  unless  an  abuse  of  discretion  ap- 
pears. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3871-3873,  3877;  Dec.  Dig. 
I  979.*] 

4.  BviDEKCB  (J  671*)— Opinion  of  Phtbician 
—Amount  of  Compensation- Weight  and 
Sotficienot. 

In  an  action  for  damages  for  assault  where 
the  jury  had  the  evidence  of  the  injuries  before 
them,  tbey  are  uot  bound  by  the  testimony  of 
plaintiff's  physician  as  to  what  was  a  reasouable 
charge  for  his  services,  particularly  where  the 
physician  testified  that  a  greater  amount  was  a 
reasonable  charge  than  the  original  complaint 
alleged  was  expended. 

[Ed.  Note.— EV>r  other  cases,  see  Evidence, 
Cent  Dig.  {{  2396-2398 ;    Dea  Dig.  {  671.*] 

6.  New  Tbiai.  (S  75*)— Inadeqitaot  of  Dam- 
age—Evidence. 

In  an  action  for  damages  for  an  assault 
held,  that  under  the  evidence  the  trial  court  im- 
properly granted  plaintiff  a  new  trial  on  tbe 
ground  of  tbe  inadequacy  of  damages ;  it  ap- 
peariitg  that  the  instructions,  wbidi  were  not 
excepted  to,  did  not  submit  some  elements  of 
damage  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  »  151,  162;   Dec.  Dig.  |  75.*] 

6.  Appbai,  and  Erbob  (|  164*)— Waitkbs  of 

Ebbobb. 

Where  defendant  opposed  the  gnmtlDf  of  a 
new  trial  and  regularly  entered  bis  exception  to 
the  order,  tbe  fact  that  he  participated  on  the 
retrial  is  not  a  waiver  of  his  right  to  urge  up- 
on appeal  from  the  final  judgment  tbe  impro- 
priety of  the  granting  of  the  new  trial. 

[Ed,  Note. — For  otlier  case*,  see  Appeal  and 
Error,  Cent  Dig.  H  967-069;  Dec.  Dig.  i 
164.*] 
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7.  APl-EAL  AND  Ebbob   (I  1072*)— Rbview— 

Habmlbsb  Ebbob. 

In  an  action  for  an  Haaalt,  th«  granting  of 
a  new  trial  on  tha  ground  of  the  inadeqaacy  of 
the  damages  cannot  be  held  harmless  on  the  the- 
ory that  the  ruling  was  for  the  benefit  of  the  de- 
fendant where  the  plaintiff  upon  retrial  racoTcr- 
ed  a  larger  verdict. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4233%  ;  Dec  Dig.  I  1072.*1 

Appeal  from  District  CJoort,  Salt  Lake 
County;  T.  D.  Lewla,  Judge. 

Action  by  Carmine  HlrabelU  against  Max 
Daniels.  From  a  Judgment  for  plalntlfC  and 
order  denying  defendant's  motions  to  vacate 
that  Judgment  and  reinstate  the  verdict  ren- 
dered on  previous  trial  and  for  a  new  trial, 
defendant  appeals.  Beversed  and  remanded, 
wllb  directions. 

Allen  T.  Sanford,  of  Salt  Lake  City,  for 
appellant  Moyle  &  Van  Cott,  of  Salt  Lake 
City,  for  appellee. 

STRAUP,  J.  The  plalntUt  brought  this 
action  to  recover  damages  for  an  alleged  as- 
sault and  battery.  The  case  was  tried  three 
times,  eAch  time  before  a  different  judge  and 
Jury.  The  Judgment  on  the  first  trial  was 
reversed  for  errors  in  the  charge.  121  Pac. 
9C6.  On  the  second,  a  verdict  was  rendered 
in  favor  of  the  plaintiff  for  $35  actual  dam- 
ages. The  court,  on  plaintiff's  motion,  and 
against  the  defendant's  objection,  granted  a 
new  trial.  On  the  third  trial  a  verdict  was 
rendered  In  favor  of  the  plaintiff  for  $119 
"actual  damages"  and  "no  punitive  dam- 
ages." The  defendant  then  filed  a  motion 
to  vacate  that  Judgment  and  to  reinstate 
the  Judgment  rendered  on  the  second  trial, 
and,  on  the  court's  refusal  to  do  that,  to 
grant  a  new  triaL  Both  motions  were  de- 
nied. The  defendant  appeals.  He  had  set- 
tled by  a  bill  all  the  evidence  and  all  the 
proceedings  on  the  second  trial  and  the  pro- 
ceedings relating  to  plaintiff's  motion  for  a 
new  trial  and  the  defendant's  motion  to  va- 
cate the  last  Judgment  and  to  reinstate  the 
second.  The  assignments  are  based  apon 
these  rulings  and  on  an  alleged  abuse  of 
discretion  in  setting  aside  the  second  Judg- 
ment and  granting  a  new  trial. 

First,  are  the  rulings  reviewable  on  this 
appeal,  an  appeal  from  the  final  Judgment 
entered  as  the  result  of  the  third  trial?  Tlie 
appellant  has  Invoked,  and  the  respondent 
not  challenged,  our  power  in  such  itarticalar. 
The  respondent  but  asserts  that  appellant 
has  no  Just  complaint  because  of  a  waiver, 
want  of  prejudice,  and  that  the  granting  of 
the  motion  was  discretionary  and  not  re> 
viewable,  except  for  an  alleged  abuse  of  dis- 
cretion. Though  not  challenged,  our  power, 
nevertheless.  Is  directly  and  necessarily  In- 
volved. 

[1]  Our  statute  and  Constltntlon  permit 
an  appeal  from  only  a  final  Judgment.  Be- 
cause of  them  it  lias  repeatedly  been  held 
that  an  order  granting  or  refusing  a  new 
trial  is  not  appealable;  such  an  order  being 


not .  a  final  Judgment.  It,  however,  is  just 
as  well  settled  that  on  an  appeal  from  the 
final  Judgment  an  ordfer  or  ruling  refusing 
a  motion  for  a  new  trial,  when  the  proceed- 
ings respecting  it  are  properly  preserved  and 
presented  by  a  bill.  Is  reviewable  under  the 
provisions  of  the  statute  (Comp.  Laws  1907, 
S  3304)  that  "upon  an  appeal  from  a  Judg- 
ment, all  orders,  ruUngs,  and  decisions  In 
the  action  or  proceeding  to  which  exceptions 
have  been  taken  in  the  court  lielow,  or  which 
are  deemed  excepted  to  as  provided  by  this 
Code,  are  before  the  Supreme  Court  for  re- 
view." It  has  not  as  yet  been  decided  that 
an  order  or  ruling  granting  a  new  trial  is 
reviewable  on  an  appeal  from  the  final  Judg- 
ment If  such  a  ruling  is  not  reviewable  on 
such  an  appeal,  it  necessarily  follows  that  it 
Is  not  reviewable  at  all. 

Under  the  statute,  that  on  an  appeal  from 
the  final  judgment  all  orders,  rulings,  eta, 
in  the  action  or  proceeding  to  which  excep- 
tions have  been  taken  or  whidi  are  deemed 
excepted  to,  are  before  this  court  for  review, 
we  see  no  good  reason  for  a  holding  that  an 
order  or  ruling  refusing  a  new  trial,  when 
the  proceedings  respecting  It  are  properly 
preserved  and  presented  by  a  bill,  is  t>efore 
us  and  Is  reviewable,  but  th&t  an  order  or 
ruling  granting  a  new  trial  is  not  True,  in 
the  cases  where  it  was  h^d  a  ruling  refus- 
ing a  new  trial  was  reviewable  on  an  appeal 
from  a  final  Judgment,  the  ruling  related  to 
the  trial  resulting  In  the  Judgment  appealed 
from,  while  here  the  ruling  granting  a  new 
trial  relates,  not  to  the  trial  resulting  in  the 
Judgment  appealed  from,  but  to  a  prior  trial 
and  to  a  prior  Judgment  But  the  statute 
does  not  say,  orders  and  rulings  made  on  or 
which  relate  to  the  trial,  but  all  orders  and 
rulings,  etc,  "in  the  action  or  proceeding." 
This  Is  such  a  ruling  or  order,  a  ruling  or 
order  In  the  action  or  proceeding.  And  since 
it  is  properly  preserved  and  presented  by  a 
bill,  we  think  it  is  before  us  for  review  on 
the  appeal  from  the  final  Judgment  A  con- 
trary holding  leads  to  this :  No  matter  how 
often,  or  how  whimsical  or  baseless  the 
ground  may  be  on  which  the  trial  court  may 
set  a  verdict  aside  and  grant  a  new  trial, 
nevertheless,  an  aggrieved  party  will  be  com- 
pelled to  accept  what  the  court  may  choose 
to  allow  or  impose  upon  him  or  abandon 
Ub  cause  or  defense;  for,  no  matter  how 
often  a  case  may  t>e  tried,  the  trial  court 
for  mere  capricious  notions  that  the  verdict 
is  too  large  or  too  small  may  set  it  aside 
until  a  Jury  is  found  to  lespomd  to  the 
court's  notions  of  what  the  verdict  and  dam- 
ages should  be;  and  if,  perdiance^  the  pro- 
ceedings on  the  last  trial  are  without  error, 
neither  party  can  complain.  -  Surely  the  stat- 
ute does  not  contemplate  no  relief  may  be 
granted  from  such  a  prostitution  of  the  con- 
stitutional trial  by  Jury. 

[2,  S]  Now,  as  to  the  merits  of  the  ruling : 
All  the  evidence  adduced,  and  all  the  pro- 
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oeedlngs  had,  on  the  second  trial  are  before 
us.  The  defendant  conducted  a  tailor  shop. 
The  plaintiff  was  in  hia  employ.  On  May 
13,  1909,  au  altercation  arose  between  them 
over  a  coat  sleeve  on  which  the  plaintlfC 
was  working.  According  to  the  defendant's 
evidence,  the  plaintiff  struck  him  several 
times  on  the  head,  as  he,  in  a  defenseless 
position,  Vras  descending  a  steep  stairway. 
The  plaintiff,  admitting  that  blows  were 
struck,  denied  that  he  was  the  aggressor, 
or  that  he  struck  the  first  blow.  The  defend- 
ant discharged  the  plaintiff,  ordered  him  to 
leave,  forbade  him  to  return,  and  had  liim 
arrested.  The  next  day,  the  14th,  the  plain- 
tiff, as  testified  to  by  liimself,  went  to  the 
defendant's  place  of  business  to  get  his 
things  and  there  engaged  in  a  conversation 
with  one  of  the  workmen.  The  defendant 
came  up  and  asked  him  what  he  was  doing 
there  and  told  Iiim  to  "get  out"  The  plain- 
tiff replied  that  be  was  there  to  get  his 
tools  and  that  he  would  go  as  soon  as  he  got 
them.  The  defendant  again  told  him  to 
leave.  As  the  pInintIS  stepped  to  a  table,  as 
testified  to  by  himself  and  another  witness, 
to  pick  up  his  tools,  the  defendant  struck 
him  over  the  eye  with  a  pair  of  tailor's 
shears,  and  then  a  struggle  followed.  The 
defendant  and  other  witnesses  testified  that 
when  the  defendant  told  the  plaintiff  to  get 
his  tools  and  go  the  plaintiff  replied,  "I  will 
get  out  of  here  when  I  damn  please,  when 
I  get  ready."  Then  the  two  "got  together," 
and  in  the  struggle  the  defendant  hit  the 
plaintiff  with  the  shears,  but  the  defendant 
claimed  he  did  not  Mt  him  "until  he  (the 
plaintiff)  came  on  me."  The  blow,  as  testi- 
fied to  by  the  plaintiff,  stunned  him  and 
produced  a  cut  over  the  eye  about  an  inch 
long,  which  required  three  stitches.  His 
eye  and  face  were  discolored  and  swollen. 
The  injury  was  temporary.  He  lost,  as  he 
testified,  about  one  week's  work,  which 
amounted  to  $18.  He  testified:  "I  started 
to  work  in  about  a  week,  but  the  eye  hurt 
me  about  two  weeks.  Maybe  it  hurt  me 
three  or  four  weeks."  He  testified  the  doc- 
tor treated  him  for  eight  days  or  two  weeks 
and  that  be  paid  him  $50.  The  doctor,  who 
had  practiced  in  Italy  and  Kansas  City, 
and  though  a  resitlent  of  Utah  but  not  li- 
censed to  practice  in  this  state,  testified  that 
the  wound  was  about  an  inch  long;  that  he 
cleaned  it  out,  gave  it  three  stitches,  treated 
the  plaintiff  for  about  two  weeks,  then  took 
the  stitches  out,  and  charged  him  $50,  which 
he  paid;  and  that  such  sum  was  reasonable. 
The  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff  "for  pain  and  suffering,  $1.00;  for 
wages  lost,  $12.00;  tor  medical  treatment, 

$22.00;  as  punitive  damages, .    Total, 

$35.00."  The  plaintiff  filed  a  moUon  for  a 
new  trial  on  the  grounds:  (1)  Misconduct 
of  the  Jury;  (2)  surprise  which  ordinary 
prudence  could  not  have  guarded  against; 
(3)  newly  discovered  evidence;  (4)  insuffi- 
ciency of  the  evidence  to  Justify  the  verdict; 


(5)  that  the  verdict  is  against  law;  (6)  et^ 
rors  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  plaintiff.  Nothing  was 
shown  to  support  the  first,  second,  or  third 
grounds.  As  to  the  fifth  and  sixth  the  bill 
recites  that  no  objections  were  made  and  no 
exceptions  taken  to  the  charge  by  the  plain- 
tiff, nor  to  the  court's  refusal  to  charge  as 
requested  by  blm.  It  is  conceded  by  both 
parties  that  the  new  trial  was  granted  on 
the  theory  that  the  damages  awarded  were 
Inadequate  and  not  in  harmony  with  the 
evidence.  Of  course,  as  to  the  amount  of 
the  damages  the  court  could  not  set  up  his 
mere  opinion  or  Judgment  against  that  of 
the  Jury  and  grant  a  new  trial  because  be 
may  have  thought  the  evidence  apparently 
or  even  fairly  justified  a  larger  verdict  The 
statute  provides  when  the  court  in  such 
particular  may  interfere.  It  provides  a  new 
trial  may  be  granted  on  the  application  of 
the  party  aggrieved  on  the  ground  of  "ex- 
cessive damages  appearing  to  tiave  been  given 
under  the  influence  of  passion  or  prejudice." 
It  further  provides  that  a  new  trial  may  be 
granted  on  the  court's  own  motion,  without 
the  application  of  either  party,  "when  there 
lias  been  such  a  plain  disregard  by  the  Jury  of 
the  Instructions  of  the  court  or  the  evidence 
in  the  case  as  to  satisfy  the  court  that  the 
verdict  was  rendered  under  a  misapprehen- 
sion of  such  instructions  or  un^r  the  influ- 
ence of  passion  or  prejudice."  tinder  these 
provisions  the  court  bad  the  undoubted  pow- 
er to  set  the  verdict  aside  and  to  grant  a 
new  trial.  Granting  or  refusing  a  new  trial 
on  these  grounds  of  necessity  largely  rests 
within  the  sound  discretion  of  the  trial  court 
We  can  only  review  such  a  ruling  on  an  al- 
leged abuse  bf  discretion,  and  can  disturb  It 
only  when  such  an  abuse  is  made  to  appear. 
Such  an  abuse  is  alleged  by  the  defendant 
and  denied  by  the  plaintiff.  The  question 
then  is:  Has  the  defendaot  sustained  the 
burden? 

[4,  SJ  Plaintiff's  action  is  predicated  on  the 
assault  and  battery  committed  on  the  14th, 
the  day  it  is  alleged  the  defendant  struck 
him  with  the  shears.  Among  the  alleged  is- 
sues, the  court  submitted  this :  "That  on  a 
previous  day  the  plaintiff  attacked  the  de- 
fendant while  in  a  defenseless  position  or 
going  down  a  steep  stairway  and  struck  him; 
that  the  defendant  discharged  him  and  or- 
dered him  to  leave  the  premises  and  not  to 
return;  that  the  next  day  tbe  plaintiff  wrong- 
fully visited  the  defendant's  place  of  busi- 
ness and  endeavored  to  persuade  and  induce 
the  defendant's  workmen  to  quit  working 
for  tbe  defendant  in  tbe  event  the  defendant 
prosecuted  the  plaintiff  for  the  assault  on  the 
previous  day;  that  the  defendant  again  or- 
dered plaintiff  to  leave,  who  declined,  called 
the  defendant  vile  names  and  attacked  and 
struck  him,  when  a  fight  ensued  in  which  the 
plaintiff  received  the  injury  complained  of." 
The  court  fully  instructed  tbe  Jury  on  all 
the  issues  presented  by  the  complaint     On 


Digitized  by  V^OOQ IC 


Utab) 


HIRABEIiLI  ▼.  DANIELS 


1175 


the  defendant's  theory,  among  others,  the 
coart  gave  these:  "In  defending  himself 
against  the  unlawfal  attack  of  another,  a 
man  Is  Justified  In  resorting  to  such  violence 
and  use  of  such  force  as  the  particular  cir- 
cumstances of  the  case  may  require  for  his 
protection.  The  degree  of  force  to  be  em- 
ployed in  protecting  one's  person  must  be  In 
proportion  to  the  force  of  the  attack  made, 
and  must  depend  upon  the  circumstances  of 
each  particular  case,  and  the  Imminence  of  the 
danger  as  it  reasonably  appears  to  him  at  the 
particular  time.  Hie  only  purpose  which 
justifies  the  employment  of  force  against  an 
assault  Is  to  defend  one's  self.  That  Is  the 
object  to  be  attained,  and  a  man  is  justified 
in  using  such  an  amount  of  force  and  no 
more,  as  may  appear  to  him  at  the  time  to 
be  reasonably  necessary  to  accomplish  that 
purpose.  As  soon  as  that  object  Is  attain- 
ed, it  is  his  duty  to  desist.  Tou  are  further 
instructed  that  the  plaintiff  would  hare  the 
right  to  visit  the  defendant's  shop  for  the 
purpose  of  removing  his  tools  or  other  per- 
sonal proi)erty  therefrom  if  be  came  In  good 
faith  for  that  purpose,  and  would  not  be  a 
trespasser  by  so  doing;  but  if  he  did  not  go 
there  for  that  purpose,  and  came  to  defend- 
ant's premises  for  the  purpose  of  causing 
trouble  with  the  defendant's  workmen,  or 
with  the  defendant,  and  defendant  ordered 
him  to  leave,  and  he  did  not  do  so,  then  the 
plaintiff  was  a  tresimsser,  and  the  defend- 
ant had  the  right  to  use  such  reasonable 
force  as  was  necessary  to  eject  the  plaintiff 
from  the  premises.  If  yon  find  from  the 
preponderance  of  the  evidence  that  the  de- 
fendant struck  the  plaintiff  with  a  pair  of 
tailor's  scissors  as  alleged  In  the  complaint, 
then  In  determining  whether  such  striking 
was  justified  you  should  take  into  consider- 
ation aU  of  the  facts,  conditions,  and  cir- 
cumstances surrounding  the  attack  as  shown 
by  the  evidence,  together  vrlth  the  occurrenc- 
es of  the  previous  day  as  testified  to  by  the 
witnesses,  and  all  that  had  been  said  and 
done  by  both  of  the  parties  up  to  the  time  of 
the  alleged  fight,  together  with  the  appear^ 
ance,  movements,  and  language  of  the  plaintiff 
Just  prior  to  and  at  the  time  of  said  fight,  and 
from  all  such  facts  determine  whether  the  acts 
of  the  defendant  would,  under  such  circum- 
stances, be  deemed  by  a  reasonably  prudent 
iiiau  nece.ssary  to  protect  and  defend  himself." 
On  the  measure  of  damages  the  court  gave 
this :  "If  you  find  for  the  plaintiff  you  will 
assess  his  damages  at  such  sum  as  wlU  com- 
pensate him  for  aU  bodily  pain  he  has  suf- 
fered, if  any,  not  exceeding  the  amount  al- 
leged, to  wit,  $1,000;  also,  such  sum  of  mon- 
ey as  he  necessarily  expended  in  an  effort  to 
be  cured.  If  any,  not  exceeding  the  amount 
claimed,  to  wit,  $50;  also,  such  sum  of  mon- 
ey as  he  may  have  lost  in  wages.  If  any,  as  a 
result  of  the  alleged  assault  and  battery,  not 
exceeding  the  amount  alleged,  to  wit,  $18; 


and  in  addition  thereto,  if  yoik  find  that  the 
assault  and  battery  was  committed  mali- 
ciously, then  you  may  award  the  plaintiff  such 
further  sum  as  punitive  damages  as  you  may, 
in  your  judgment,  determine,  not  exceeding, 
however,  the  sum  of  $500." 

In  accordance  with  that  measure,  the  Jury, 
as  hereinbefore  stated,  found  $1  for  pain  suf- 
fered, $12  for  lost  wages,  $22  for  medical 
attendance,  and  no  punitive  damages.  It  is 
thus  seen  that  the  only  measure  which  the 
court  gave  the  Jury  on  general  damages  was 
for  pain  suffered.  The  Jury  were  bound 
by  that  No  complaint  was  made  of  it 
Since  the  evidence  with  respect  to  the  issues 
presented  by  the  complaint  and  the  answer 
was  in  direct  conflict  and  In  view  of  the 
charge  with  respect  to  such  Issues  and  the 
measure  of  damages,  can  it  be  said  the  court, 
in  the  exercise  of  ,a  sound  discretion,,  was 
justified  in  the  conclusion  that  the  jury.  In 
rendering  the  verdict  returned  by  them, 
plainly  disregarded  or  misapprehended  the 
Instructions  or  the  evidence,  or  acted  under 
the  Influence  of  passion  or  prejudice? 

The  plaintiff  arges  that  since  the  Jnry 
found  In  his  favor  the  allowance  of  only  one 
dollar  for  general  damages  was  so  grossly  Ifa- 
adequate  as  to  show  a  disregard  of  the  evi- 
dence. That  may  be  true  in  some  cases.  But 
here  the  court  restricted  the  general  damages 
to  pain  suffered.  No  complaint  was  made 
of  that  Certainly  pain  resulted  from  th'e 
Injury  though  It  was  not  serious  and  was 
but  temporary.  There,  of  course,  can  be  no 
fixed  rule  to  measure  the  amount  of  damag- 
es to  be  awarded  for  pain  suffered.  From 
the  very  nature  of  things  that  is  something 
largely  to  be  left  to  the  sound  discretion  of 
an  unprejudiced  Jury.  Then,  on  the  evi- 
dence, and  under  the  charge,  the  jury  may 
have  taken  this  view  of  the  matter :  Though 
the  defendant's  plea  of  self-defense  and  Jus- 
tification was  not  sustained,  yet  the  plain- 
tiff was  the  aggressor  in  the  assault  in  which 
the  defendant  used  more  force  than  was  rea- 
sonably necessary,  and  hence  allowed  the 
plaintiff  less  for  pain  suffered  than  they 
otherwise  would  had  he  not  been  the  ag- 
gressor. On  the  evidence,  and  under  the 
charge,  the  Jury,  though  finding  for  the  plain- 
tiff, could  have  taken  that  view.  On  the 
record  several  theories  are  disclosed  to  sus- 
tain the  verdict  rendered  by  the  Jury.  In 
neither  of  them  can  it  be  said  they  disre- 
garded or  misconceived  the  instructions  or 
the  evidence.  Then  it  is  said  the  evidence 
without  dispute  shows  that  the  value  of  the 
plaintiff's  loss  of  earnings — one  week — was 
$18,  but  the  Jury  allowed  only  $12;  that  he 
paid  $50  for  medical  attendance  which  the 
doctor  testified  was  reasonable  and  which 
was  not  disputed,  and  that  the  Jury  allowed 
only  $22.  In  his  original  complaint  the  plain- 
tiff alleged  he  paid  $20  and  no  more  for  med- 
ical attendance  and  that  that  was  reason- 
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able.  Then  be  amended  bis  complaint  and 
alleged  that  he  paid  $50  and  that  that  was 
reasonable.  The  testimony  of  the  doctor  that 
$60  was  reasonable  was  not  binding  on  the 
Jury.  From  the  character  and  extent  of  the 
injury,  and  from  all  that  the  doctor  did  or 
was  required  to  do  In  attendance  upon  the 
plaintiff,  as  was  fully  disclosed  by  the  evi- 
dence, and  from  the  facts  thus  before  them 
upon  which  the  doctor's  opinion  or  conclusion 
was  based,  the  Jury  could  Justly  reach  the 
conclusion  that  $22,  $2  more  than  was  orig- 
inally averred  by  him,  was  reasonable  com- 
pensation for  such  services.  Head  v.  Har- 
grave,  105  IT.  8.  46,  26  L.  Ed.  1028.  That,  to 
a  large  extent,  also  applies  to  plaintiff's  loss 
of  earnings.  AU  the  Jury  possibly  could 
have  allowed  him  for  that  was  $18.  He 
alleged  no  more.  He  proved  no  more.  They 
gave  him  $12.  To  have  Interfered  with  the 
verdict  for  that  reason  would  have  been 
trivial.  As  said  by  some  courts,  Juries,  in 
cases  of  tort,  are  more  prone  to  overestimate 
than  underestimate  damages,  and  for  ttiat 
reason  trial  courts  have  more  often  been  Jus- 
tified in  interfering  with  verdicts  on  the 
ground  of  excessive  damages  than  on  the 
ground  of  Inadequate  damages.  But  In  ei- 
ther case  to  Justify  the  court  in  Interfering  It 
should  be  made  to  appear  that  the  Jury  plain- 
ly disregarded  or  misconceived  the  instruc- 
tions or  the  evidence,  or  acted  under  the  in- 
fluence of  passion  or  prejudice.  On  the  rec- 
ord submitted  nothing  of  that  kind  was  made 
to  appear;  and,  since  it  Is  affirmatively  made 
to  appear  that  the  new  trial  was  not  granted 
on  any  other  ground,  it  necessarily  follows  no 
legal  ground  whatever  existed  to  Justify  the 
granting  of  a  new  trial.  We  are  Indeed  slow 
to  Interfere  with  a  ruling  granting  or  refus- 
ing a  new  trial  on  questions  relating  to  dam- 
ages, but  a  court  on  the  measure  of  general 
damages  cannot  tie  a  Jury  to  only  pain  suf- 
fered, and  when  they  follow  and  obey  that 
instruction  then  set  the  verdict  aside,  not 
for  a  misdirection,  but  on  the  ground  that 
they  disregarded  or  misconceived  the  instruc- 
tions and  rendered  a  verdict  which  the  court 
thinks  does  not  adequately  compensate  the 
plaintur  for  bis  general  damages.    Yet  that, 


according  to  the  plalntUTs  contention,  is  what 
the  court  did — set  the  verdict  aside  because 
the  amount  rendered  for  general  damages 
was  inadequate;  and  In  addition,  according  to 
contentions  of  both  jtarties,  because  the  Jury 
rendered  $12  instead  of  $18  for  loss  of  earn- 
ings and  $22  instead  of  $50  for  medical  at- 
tendance. In  view  of  the  issues,  the  evi- 
dence, and  the  charge  we  think  the  court  had 
no  legal  ground  whatever  to  Interfere  and 
abused  his  discretion  when  be  granted  the 
new  trioL 

[6]  A  waiver  also  Is  urged  by  the  plaintiff. 
It  consists  of  this:  Notwithstanding  the  de- 
fmdant  opposed  the  granting  of  the  new  trial 
and  took  and  had  noted  bis  exception  to  the 
ruling,  yet  when  the  case  wtus  reset  and  came 
on  regularly  for  trial  the  defendant  person- 
ally and  by  Ills  counsel  appeared  "and  took 
part  in  the  trial  of  said  cause  without  any 
objection."    There  is  nottiing  to  that 

[7]  Then  Is  it  also  urged  that  the  defend- 
ant was  not  prejudiced  by  setting  aside  the 
verdict  and  granting  the  new  trial.  The  ar- 
gument is  that  he  was  not  prejudiced  because 
the  Judgment  of  $36  against  him  was  vacat- 
ed, and  hence  the  ruling  was  in  his  favor. 
The  trouble  Is  that  was  not  the  ruling.  The 
ruling  not  only  vacated  the  Judgment  but 
granted  a  new  trial.  Had  the  litigation  end- 
ed on  setting  the  Judgment  aside,  of  course 
the  defendant  would  not  have  been  preju- 
diced. But  it  did  not.  He  was  put  to  the 
trouble  and  expense  of  another  trial.  When 
that  ended  be  had  a  Judgment  against  him 
for  $119  Instead  of  $35,  and  for  additional 
costs.  The  claim  of  no  prejudice  is  as 
groundless  as  the  claimed  waiver. 

The  Judgment  of  the  court  below  Is  re- 
versed and  vacated;  the  cause  remanded, 
with  directions  to  reinstate  the  second  Judg- 
ment; the  defendant  to  pay  all  taxable  costs 
both  in  the  court  below  and  above  Incurred 
up  to  the  rendition  and  entry  of  the  second 
Judgment,  the  plaintiff  to  pay  the  taxable 
costs  incurred  thereafter  both  in  the  court 
below  and  in  the  court  above. 

McOABTT,  a  J.,  and  FRICK,  J.,  concur. 
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ORAZ  et  aL  v.  SALT  LAKE  CITZ. 
(Supreme  Court  Ot  Utah.    Feb.  3,  1814.    B*- 
hearing  Denied  Feb.  25,  1914.) 

1.  Eminent    Domain    (S    101*)  —  Stbekts  — 
Chanox  of  Okadk— Right  to  Damaoks. 

Where  a  city,  to  make  a  street  more  con- 
▼enieut  for  travel,   baa  lawfully   established  a 

grade,  and  the  owner,  after  its  establishment, 
ut  before  it  is  physically  carried  into  effect, 
improves  liis  property  without  regard  to  the 
grade,  the  owner  cannot  recover  damages  against 
the  city,  if  it,  afterwards,  in  grading  the  street 
to  conform  to  the  estabbshed  grade,  interferes 
with  the  convenient  use  of  the  abutting  owner's 
property,  notwithstanding  the  constitutional 
provision  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just 
compensation.! 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {{  269,  270;   Dec.  Dig.  {  101.*] 

2.  MUNICIPAI.  CORPOBAIIOMB  ({  269*)— SXBXEI 
I  \LPRO  V  E  HE  N  TS 

Under  Comp.  Laws  1907,  {  206,  subd.  8, 
giving  cities  power  to  la^  out,  grade,  and  other- 
wise unprove  streets,  a  city  may  establish  street 
fTades,  and  improve  the  street  so  as  to  con- 
orm  uereto,  If  the  grades  are  established  for 
the  purpose  of  making  the  streets  safer  and 
more  convenient  for  traveL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  718-724,  733;  Dec. 
Dig.  i  269.*] 

8.  Municipal     Cobfosaxions     (|     266*)  — 

StBEETS  —  ESTABUSHXD    GKADB— ABANDON - 

MX  NT. 

A  dty  may,  either  expressly  or  Impliedly, 
abandon  a  street  grade  already  established,  and 
after  abandonment  the  situation  is  as  though 
no  grade  had  been  established,  and  an  abutting 
owner  may  assume  that  the  city  elects  to  con- 
sider the-  natural  surface  grade  as  the  grade  to 
be  used  for  travel:  the  question  of  abandon- 
ment being  ordinarily  a  mixed  question  of  law 
and  fact 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporation^  Cent  Dig.  {{  718-724,  733 ;  Dec. 
Dig.  i  269.*] 

4.   MUNICIFAX  COBPOKATIONB  (f  269*)— STBUBI 

Gbadks. 

A  dty  cannot  be  compelled  to  establish 
its  grades  upon  all  the  streets,  or  upon  the 
whole  of  any  one  street,  within  a  particular 
time. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  718-724,  733 ;  Dec. 
Dig.  {  269. 'i 

6.  MuNiciPAi.  Cobfobahonb  (|  268*)— Stbxxt 

Gbadbs. 

Since  the  abutting  owners  are  entitled  to 
have  a  voice  in  determining  whether  a  street 
should  be  graded,  the  act  of  grading  a  street 
majr  be  deferred  for  a  long  time  without  aban- 
doning the  grade  as  established,  so  that  those 
who  wish  to  improve  their  property  may  make 
their  Improvements  conform  to  the  established 
grade. 

[EVl.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  i{  718-724,  733;  Dec. 
Dig.  i  269.*] 

6.  Eminent   Domain    (|  101*)  —  Bstabush- 
MXNT  OF  Grades. 

If  an  abutting  owner  does  not  conform  im- 
provements  of  his  property  to  grades  establish- 
ed by  the  city,  he  cannot  recover  resulting  dam- 
ages from  the  dty.  if  the  grade  established  in 


'  Kimball  v.  Salt  Lake  City,  82  Uteb,  253,  tO  Pse. 
3»3,  10  U  R.  A.  (N.  8.)  481,  US  Am.  St.  Rep.  8S» ; 
Hempstead  v.  Salt  Lake  City,  82  Utab.  261,  M  Pac 
397  :  Webber  v.  Salt  Lake  City,  120  Pac.  603,  37  U 
R.  A.  (N.  S.)  1U5. 


made  for  legitimate  street  purposes,  such  as 
to  make  the  street  safer  and  more  convenient 
for  public  use;  but,  if  it  is  nuLde  merely  to 
ornament  or  beautify  the  street,  the  abutting 
owner  may  recover  for  damage  to  his  real  estate, 
as  distinguished  from  his  improvements,  ii 
such  improvements  were  made  after  the  grade 
was  established. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S{  268,  270 ;  Dec.  Dig.  {  101.*] 

7.  Eminent    Domain    (§   101*)  —  Bstabush- 

MENT  OF  GBADE. 

A  purchaser  of  property  purchases  with 
the  imphed  consent  that  the  street  must  be  made 
reasonably  safe  and  convenient  for  travel,  and 
cannot  complain  that  it  is  lowered  or  filled  to 
make  it  safe  for  travel,  so  long  as  the  city  has 
established  a  grade  so  as  to  inform  liim  of  the 
extent  to  whidi  it  would  be  lowered  or  raised. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {§  269,  270;  Dec  Dig.  S  101.*] 

8.  Municipal  Cobfobations  (|  269*)  — 
Streets — Change  of  Gbades. 

In  redudng  inequalities  in  streets  by  chang- 
ing the  grade,  more  latitude  should  t>e  allowed 
to  large  dties  than  to  the  smaller  dties  or 
country  towns;  paving  being  a  necessity  in  the 
larger  cities. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  f |  718-724,  733 ;  Dec. 
Dig.  i  269.*] 

9.  Eminent  Domain  (S{  79,  '80*)— Stbxetb— 
Change  of  Gbade— Actions  fob  Damages 
—Conditions  Pkkcedent. 

The  fact  that  an  abutting  property  owner 
did  not  protest  against  paying  a  special  tax 
levied  for  changing  the  grade  of  the  street 
would  not  prevent  him  from  maintaining  an 
action  for  damages  from  changing  the  grade.t 
[Ed.  Note.— For  other  cases,  see  Elminent  Do- 
main. Cent  Dig.  SI  205-214;  Dec.  Dig.  ff 
79,  80.*] 

Appeal  from  Dlstilct  Goart,  Salt  Lake 
County;   T.  D.  Lewis,  Jadg& 

Action  by  Mary  W.  Gray  and  another 
against  Salt  Lake  City.  From  a  Judgment 
for  plaintiffs,  deCendant  appeaU.  Reversed 
and  remanded  for  new  trial. 

H.  3.  Dinlnny,  Aaron  Myers,  and  W.  H. 
Folland,  all  of  Salt  Lake  City,  for  appellant 
W.  H.  King  and  Samuel  Russell,  both  of 
Salt  Lake  City,  for  respondents. 

FRICE,  J.  'fhe  plainttSs,  respondents  In 
this  court,  brought  this  action  against  Salt 
Lake  City,  the  appellant,  to  recover  damages 
to  their '  residence  property,  which,  it  is  al- 
leged in  the  complaint  were  caused  by  appel- 
lant by  raising  a  street  from  Its  natural  level 
as  it  was  In  front  of  the  property  in  ques- 
tion and  the  adjoining  properties.  The  dty, 
in  its  answer.  Justified  the  making  of  the 
fill,  and  pleaded  an  estoppel,  upon  the  ground 
that  respondents  had  offered  no  objection  or 
protest  to  the  grading  of  the  street,  and  bad 
paid  the  special  taxes  assessed  against  them 
for  that  purpose.  The  controlling  facts, 
briefly  stated,  are  as  follows : 

In  1893  Salt  Lake  City,  in  a  legal  and  prop* 
er  manner,  established  a  grade  for  First 
West  street,  the  street  In  question,  and  for  a 
large  number  of  other  streets  in  said  dty. 
The  records  and  profiles  were  kept  on  file  In 


•For  othw  eases  see  ssae  topte  and  secUon  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes  t 
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the  engineer's  office,  and  were  kept  so  as  to 
show  just  what  the  grade  would  be  when  car- 
ried Into  effect  la  front  of  any  particular 
property  affected  by  the  grade  aa  established. 
It  was  also  made  to  appear  that  by  examin- 
ing said  profiles  any  one  interested  could 
at  any  time  ascertain  Just  what  fill,  If  any, 
or  the  cut,  If  any.  In  front  of  any  particular 
property  would  be  in  case  the  dty  carried 
the  established  grade  Into  effect  The  fill  In 
front  of  the  property  In  question  along  the 
sidewalk  line.  In  order  to  make  the  street 
conform  to  the  grade  aforesaid,  would  have 
been  4.6  feet.  When  the  grade  was  estab- 
lished, as  aforesaid,  the  property  in  question 
was  an  unimproved  city  lot  situate  at  or  near 
the  center  of  the  block  between  Third  and 
Fourth  North  streets  on  the  west  side  of 
First  West  street,  which  street  runs  north 
and  south.  The  lot  was  in  a  sort  of  depres- 
sion; that  is,  it  was  lower  than  were  the  lots 
on  either  side  of  it  The  natural  surface  of 
the  ground  sloped  or  declined  toward  the 
lot  in  question  from  the  south,  north,  and 
from  the  east,  and  continued  to  descend  to- 
wards the  west  The  lot  was  improved  by 
the  owner  thereof  in  1904  by  bnlldlng  there- 
on a  brick  cottage  with  all  modem  Improve- 
menta  The  respondents  purchased  the  prop- 
erty in  January  or  February,  1906,  in  prac- 
tically the  same  condition  it  was  left  In  when 
completed  by  the  owner.  It  seems  that  the 
east  margin  of  the  street  was  higher  than 
the  west  one,  and,  while  the  city  had  from 
time  to  time  filled  in  the  street  somewhat 
in  front  of  the  property  in  question,  yet,  ac- 
cording to  the  testimony  of  one  of  the  re- 
spondents, which  the  Jury  were  authorized 
to  believe,  no  real  attempt  was  made  to  fill 
in  the  street,  so  far  as  to  bring  it  to  the 
established  grade,  until  several  years  after 
they  had  purchased  the  property.  In  1908 
the  dty  coundl  modified  the  established 
grade  to  the  extent  of  redudng  the  fill  in 
front  of  the  property  in  question  from  4.6 
feet  to  about  2.5  feet.  One  of  the  respond- 
ents testified  that  the  fill  as  made  on  the 
sidewalk  line  immediately  in  front  of  the 
property  was  about  30  Inches.  We  refer  to 
this  only  because  it  is  a  fact  The  change 
of  grade  being  benefidal  to  the  respondents, 
we  shall  not  refer  to  that  fact  hereafter  as 
having  any  controlling  Influence  in  the  case. 
After  the  grade  had  been  reduced  as  afore- 
said, in  1908  and  1909,  for  the  purpose  of 
raising  the  street  up  to  the  grade,  and  to 
construct  permanent  sidewalks  along  both 
sides  of  the  street,  which,  up  to  that  time, 
were  merely  dirt  or  gravel  walks,  the  city 
filled  in  the  street  to  conform  to  the  grade 
of  1893  as  modified  as  before  stated.  There 
is  no  claim  that  the  dty  acted  unlawfully 
or  negligently  in  grading  the  street;  but  it 
is  claimed  that  in  making  the  fill  the  proper- 
ty In  question  was,  nevertheless,  damaged; 
that  is,  it  was  made  less  desirable,  and  hence 
less  valuable  for  residential  or  rental  purpos- 
es.   Perhaps  it  is  Just  as  well  to  permit  one 


of  the  respondents  to  state  the  nature  of  the 
Injury  to  the  property  in  her  own  words. 

She  said:  "The  filling  In  the  sidewalk  in 
front  of  our  premises  has  damaged  it  in  the 
way  of  inconvenience  to  obrselves,  and  in  the 
way  of  getting  to  the  coal  and  things  of  that 
kind.  It  bars  us  In  a  measure  In  getting  at 
the  place  as  easily  as  we  did  before.  We 
have  to  go  down  and  up  steps,  four  steps 
from  the  sidewalk  down.  It  leaves  the  place 
In  a  sort  of  hollow.  Before  that  it  was  level 
with  the  sidewalk."  She  further  testified 
that  when  the  house  was  built  the  front 
porch  floor  was  about  the  same  height  as 
the  present  fill  in  the  street;  that  it  required 
four  steps  to  reach  the  floor  of  the  porch, 
and  after  the  street  was  filled  it  also  re- 
quired four  steps  from  the  lot  level  to  reach 
the  top  of  the  cement  sidewalk  which  had 
been  laid  by  the  dty. 

On  cross-examination  she  admitted  that 
there  never  had  been  a  driveway  into  the 
lot  from  the  street  in  front  Upon  that  pdlnt 
she  said :  "There  never  was  any  way  to  get 
Into  property  with  a  team  only  from  the 
back.  One  could  get  into  the  barnyard,  but 
not  beyond  that.  There  was  no  way  to  drive 
in  from  in  front" 

From  her  testimony  it  Is  also  made  to  ap- 
pear that  when  respondents  purchased  the 
property  the  street  along  the  sidewalk  was 
practically  even  with  the  surface  of  the  lot, 
but  that  the  street  proper  might  have  been  a 
little  higher,  especially  so  along  the  easter- 
ly margin  thereof;  that  access  to  the  rear  of 
the  property  is' Just  as  it  was  before  the 
street  was  raised,  and  the  only  inconvenience 
suffered  by  respondents  in  using  the  proper- 
ty Is  that  they  must  pass  up  and  down  four 
steps  in  coming  from  and  going  on  the  side- 
walk as  explained  by  the  witness.  Respond- 
ents also  produced  expert  evidence  respecting 
the  depreciation  of  the  value  of  the  property 
by  reason  of  this  All.  The  Jury  found  for  re- 
spondents, and  awarded  them  damages  in 
the  sum  of  $871.95.  Judgment  was  entered 
accordingly,  and  we  are  asked  to  reverse  the 
same  for  ttie  reasons  hereinafter  stated. 

The  theory  on  which  the  district  court 
tried  and  submitted  the  case  to  the  Jury  is 
perhaps  best  reflected  from  the  court's 
charge.  The  court  among  other  things^ 
charged  as  follows : 

"(3)  You  are  instructed  that  It  is  estab- 
lished by  evidence  not  disputed  in  the  case 
that  in  the  year  1893  the  dty  council  of  Salt 
Lake  City  flxed  a  grade  for  the  sidewalk  in 
front  of  plaintiffs'  premises  by  resolution  of 
the  dty  council,  and  had  the  same  filed  in 
the  office  of  the  city  engineer  of  said  dty, 
and  that  such  grade  so  flxed  was  more  than 
two  feet  higher  than  the  sidewalk  as  laid  by 
the  defendant  dty  in  the  year  1909.  You  are 
Instructed  that  such  grade  flxed  by  the  dty 
coundl,  and  so  flled  in  the  city  engineer's  of- 
fice, was  a  matter  of  public  record,  open  to 
the  Inspection  of  the  public  by  any  person 
interested  therein.    You  are  further  inttruet- 
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«<f  that,  if  vo«  find  from  the  evidence  that 
pt-ior  to  the  time  that  plaintiffs'  house  was 
built  the  said  oltv,  for  the  purpose  of  makinff 
such  street,  as  distinguished  from  the  side- 
toalks,  to  conform  to  said  ifrade  of  1899,  /lU- 
ed  in  the  same  to  substantUMy  the  same 
height  as  the  same  was  found  in  the  latter 
part  of  the  near  1909,  and  has  since  continue 
ed  to  be,  and  that  an  ordinarily  prudent  per- 
son,  by  observing  its  condition  at  the  time 
the  house  was  built,  and  by  inquiry  at  the 
dty  engineer's  offloe,  and  an  inspection  of  the 
grade  fixed  by  ordinance,  would  have  under- 
stood that  it  was  actually  the  intent  of  the 
city  to  proceed  uHthin  a  reasonable  time  to 
raise  the  sidewalk  abutting  plaintiffs'  prop- 
erty to  eonf<frm  to  the  grade  fixed  in  1893, 
then  the  conrt  Instructs  yort  it  was  the  duty 
of  the. owner  of  the  ground  at  the  time  of 
building  the  house  to  take  notice  of  such 
grade  fixed  by  the  city  council,  and  to  build 
his  improvements  so  as  to  prevent  or  di- 
minish as  far  as  was  reasonably  practicable 
the  damages  that  would  result  to  such  im- 
provements by  reason  of  carrying  into  force 
and  effect  the  grade  so  previously  fixed;  and 
if  you  find  from  the  evidence  in  this  case 
that  a  reasonably  prudent  person  would  have 
so  built  his  improvements,  then  the  conrt 
Instructs  you  that  for  any  damage  resulting 
to  plaintiffs'  premises  by  reason  of  such  lack 
of  ordinary  caution  and  prudence  on  the  part 
of  the  owner  the  defendant  city  is  not  liabl& 

"(4)  You  are  lostmcted  that  the  burden 
is  upon  the  defendant  dty  to  prove  by  a 
preponderance  of  the  evidence  that  the  con- 
ditions of  the  street  were  such  as  to  convey 
notice  to  an  ordinarily  prudent  owner  that 
the  city  was  acting  upon  the  grade  thereto- 
fore fixed  by  the  city  council,  and  that  it 
intended  to  make  the  sidewalk  abutting  plain- 
tlfls'  property  conform  to  snch  grade.  Ton 
are  further  Instructed  that,  unless  you  find 
from  the  evidence  that  the  city  bad  acted 
upon  grade  so  fixed  by  the  dty  council,  and 
had  made  such  street  conform  thereto  to 
such  extent  as  to  carry  such  notice  of  its 
intent  to  make  the  sidewalk  conform  thereto, 
then  the  court  Instructs  you  that  the  prop- 
erty owner  might  act  upon  the  assumption 
that  the  dty  acquiesced  In  the  grade  of  the 
street  as  he  found  It  to  actually  exist  at  the 
time  of  building  his  house,  and  could  build 
his  house  on  the  assumption  that  the  street 
as  he  found  it  was  the  one  to  be  maintained. 

"(8)  Tou  are  instructed  that  the  burden  is 
on  the  plaintiffs  to  prove  the  amount  of  dam- 
ages, if  any,  they  have  suffered,  and  you  are 
further  instrtteted  that  the  burden  is  on  the 
defendant  city  to  prove  the  amount  that  a 
prudent  owner  could  and  should  have  pre- 
vented by  the  exercise  of  ordinary  caution." 

The  parts  of  the  charge  italicized  were  ex- 
cepted to  by  appellant,  and  paragraph  4 
thereof  was  by  the  appellant  excepted  to 
in  toto. 

Appellant's  counsel  offered  a  large  number 
of  requests  to  charge,  and  their  theory  of 


the  case  Is  illustrated  from  the  following  le- 
qdests : 

"(12)  If  you  find  from  the  evidence  that 
the  dty,  before  the  purchase  of  the  bouse  In 
question  by  the  plaintiffs,  duly  established  a 
street  or  sidewalk  grade  on  First  West 
street  in  front  of  the  property  of  the  plain- 
tiffs, which  grade  called  for  a  fill  of  several 
feet  on  the  sidewalk  part  of  said  street  abut- 
ting plaintiffs'  said  property,  and  that  the 
record  of  said  grade  was  in  the  office  of  the 
dty  engineer  of  said  city,  and  open  to  public 
inspection,  and  that  the  plaintiffs  might  have 
ascertained  such  fact  by  the  use  of  ordinary 
prudence,  and  did  not,  they  are  not  entitled 
to  recover  in  this  action." 

"(16)  If  you  find  from  the  evidence  that  be- 
fore plaintiffs  bought  the  place  in  question 
there  had  been  duly  established  by  the  dty 
council  a  grade  whldi  called  for  a  fill  in  the 
sidewalk  in  front  of  plaintiffs'  property,  and 
that  said  grade  was  In  force  at  the  time 
plaintiffs  bought  the  property,  and  that  the 
only  damage  to  plaintiffs'  property  was  caus- 
ed in  making  said  sidewalk  conform  to  said 
grade,  the  plaintiffs  are  not  entitled  to  re- 
cover in  this  action." 

The  requests  were  refused,  and  exceptions 
were  duly  noted,  and  are  now  assigned  as  er- 
ror by  appellant  . 

It  is  strenuously  Insisted  by  appellant's 
counsel  that  the  court  erred  in  stating  the 
law  in  those  portions  of  the  charge  that  were 
excepted  to  by  them.  Counsel  for  respond- 
ents, upon  the  other  hand,  contend  that  the 
charge  conforms  to  the  law  as  laid  down  by 
this  court  in  Kimball  v.  Salt  Lake  City,  32 
Utah,  253,  90  Pac.  395,  10  L.  B.  A.  (N.  S.) 
483, 125  Am.  St  Rep.  859 ;  Hempstead  v.  Salt 
Lake  City,  32  Utah,  261,  90  Pac.  397;  and  in 
Webber  v.  Salt  Lake  City,  120  Pac  603,  37 
L.  R.  A.  (N.  S.)  1115,  not  yet  officially  report- 
ed. We  cannot  agree  with  this  contention. 
In  the  first  two  cases  the  question  passed  on 
was  whether  the  dty  was  liable  for  damages 
which  were  caused  by  changing  an  establish- 
ed grade  in  the  street  where  such  change  in- 
jured or  damaged  abutting  property.  We 
there  held  that  for  damages  caused  by  chang- 
ing an  established  grade  the  city  was  liable. 
Precisely  the  same  question  was  presented 
and  dedded  In  Webber  v.  Salt  Lake  City, 
supra.  The  gist  of  the  dedsions  in  those 
cases  is  stated  in  that  case  thus:  "This  case, 
so  far  as  the  question  of  a  change  of  an  es- 
tablished grade  is  concerned,  falls  squarely 
within  the  decisions  of  this  court  in  Kimball 
y.  Salt  Lake  City;  •  •  •  Hempstead  v. 
Salt  Lake  City;  •  •  •  and  Felt  v.  Salt 
Lake  City,  32  Utah,  275,  00  Pac.  402.  In  view 
of  the  rule  laid  down  in  the  cases  just  refer- 
red to,  the  change  of  grade  in  this  case  was 
clearly  a  change  of  an  established  grade,  and, 
as  the  evidence  is  suffldent  to  sustain  such  a 
finding,  no  further  discussion  of  that  queti- 
tlon  is  necessary." 

In  those  cases  the  facts  were  that  the  own-  . 
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era  of  tbe  property  tbere  In  qnestloii  had 
Improved  the  same  by  erecting  tmlldingB 
thereon  In  conformity  with  what  we  held  con- 
stituted an  established  grade  established  by 
the  city;  that,  after  the  buildings  had  been 
so  erected,  and  the  property  had  been  improv- 
ed, the  dty  changed  the  grade  of  the  street, 
and  in  so,  doing  materially  damaged  the  abut- 
ting property.  We  held  that  imder  such  dr- 
cumstances  the  owner  could  recover  damages 
under  our  constitutional  provision  that  "pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  Just  compensation." 
We  are  still  satisfied  that  those  decisions  are 
In  harmony  with  the  great,  if  not  the  over- 
whelming, w^gbt  of  authority  emanating 
from  the  courts  of  states  which  have  a  con- 
stitutional or  statutory  provision  like  the  one 
we  have  Just  quoted.  The  proposition  that 
we  are  confronted  with  now  is,  however,  not 
the  one  we  passed  on  in  those  cases. 

[1  ]  The  question  here  Is  whether  an  abut- 
ting owner  may  recover  damages  against  the 
city  when  such  dty,  for  the  purpose  of  mak- 
ing a  street  safer  and  more  convenient  for 
travel,  has  lawfully  established  a  grade,  and 
such  owner,  after  the  grade  has  been  estab- 
lished and  declared,  but  before  it  is  physical- 
ly carried  into  effect,  builds  upon  and  im- 
proves his  property  without  regard  to  the 
established  grade,  and  the  tdty,  after  the  im- 
provements tire  made,  grades  the  street  to 
conform  to  the  grade  established  as  afore- 
said, and  in  doing  so  interferes  with  the  con- 
venient use  of  the  property  as  improved ;  in 
other  words,  where  the  city  causes  some  in- 
Jury  to  the  property  as  improved  by  reason 
of  making  the  street  conform  to  the  establish- 
ed grade  established  as  aforesaid.  While  the 
facts  were  not  precisely  the  same  in  the  case 
of  Coalter  v.  Salt  Lake  City,  120  Pac.  851,  as 
they  are  In  this  case,  yet  the  prindple  here 
involved  was,  to  some  extent  at  least,  also  in- 
volved in  that  case.  We  there,  in  effect,  held, 
that  where  a  grade  was  duly  and  legally 
established  by  the  dty,  the  abutting  owner 
was  charged  with  notice  of  such  fact,  and  in 
Improving  his  property  thereafter  was  re- 
quired to  do  so  to  conform  to  the  established 
grade,  although  the  dty  had  not  fully  car- 
ried the  grade  into  effect  in  front  of  his 
property.  Indeed,  the  court  charged  in  this 
case  that  the  abutting  owner  was  charged 
with  notice  of  such  established  grade;  but 
in  other  parts  of  the  charge  the  court  com- 
pletely nullified  the  legal  effect  of  such  no- 
tice. 

[2]  It  certainly  seems  clear  to  us  that  un- 
der the  statutes  of  this  state  cities  are  au- 
thorized to  establish  grades,  and  to  improve 
the  streets  so  as  to  conform  to  such  grades, 
when  such  grades  are  established  for  the  pur- 
pose of  making  the  streets  safer  and  more 
convenient  for  public  travel.  Comp.  Laws 
1907,  {  206,  subd.  8,  provides  that  dtles  have 
power  "to  lay  out,  establish,  open,  alter, 
widen,  extend,  grade,  pave,  ox  otherwise  im- 


pnve  streets,  alleys,  avenues,  sidewalks, 
pai^s,  and  public  grounds ;  and  to  vacate  the 
same."  We  do  not  see  how  the  power  to  es- 
tablish grades  could  be  conferred  in  man 
direct  terms.  While  counsel  for  respondent 
do  not  concede  the  right  of  the  dty  to  estab- 
lish grades  in  advance,  yet  they  have  not  of- 
fered anything  to  show  why  such  a  power  is 
not  conferred  by  the  statute,  nor  anything 
why  the  power  which  we  hold  did  exist  was 
not  lawfully  exercised  by  the  dty  in  estab- 
Ushing  the  grade  in  question. 

Starting  out,  therefore,  with  such  authori- 
ty, the  dty  anthorities  must  be  allowed  some 
dl'scretion  in  making  it  effective.  We  also 
think  that  every  purchaser  of  dty  property 
acquires  his  title  thereto  subject  to  the  right 
of  the  dty  to  make  at  least  reasonable  im- 
provements on  the  streets  so  as  to  make  them 
safe  and  convenient  for  public  traveL  As 
we  .shall  point  out  hereafter,  there  are  there- 
fore certain  surface  inequalities  in  streets 
which  dtles  may  correct  or  adjust  for  the 
purpose  of  making  the  streets  safer  and  more 
convenient  for  public  use  witiiout  being  liable 
to  the  abutting  owner  whose  property  Is  sit- 
uated upon  or  near  one  of  such  irregularities, 
where  ordinary  care  and  prudence  is  exer- 
cised by  the  dty  in  doing  the  work.  More- 
over, upon  the  main  proposition,  as  we  have 
stated  it  above,  the  best  considered  cases  are 
practically  unanimous  that  under  constitu- 
tional provisions  like  ours  a  dty  is  not  liable 
for  damages  caused  to  improvements  made  by 
an  abutting  owner  which  were  made  by  him 
after  the  grade  was  duly  established,  but 
before  it  was  physically  carried  into  effect, 
in  case  the  Improved  property  is  damaged  by 
carrying  the  established  grade  into  effect 

The  Supreme  Court  of  Louisiana,  under  a 
constitutional  provision  predsely  like  ours, 
in  Manning  v.  Shreveport,  119  La.  1044,  44 
South.  882,  13  L,  K.  A.  (N.  S.)  452,  after  hold- 
ing that  an  abutting  owner  may  recover  for 
damages  caused  to  his  property  by  a  change 
of  an  established  grade,  in  referring  to  the 
proposition  that  he  may  not  do  so  where  he 
Improves  bis  property  after  a  grade  has  been 
properly  established,  and  before  it  is  physical- 
ly carried  into  effect,  the  court  says:  "But, 
if  the  lot  be  not  improved  when  the  grade  to 
be  actually  established  in  the  future  is  adopt- 
ed, no  liability  for  damage  to  improvements 
Is  imposed,  and  no  right  of  recovery  with 
respect  thereto,  whether  inchoate  or  other- 
wise, Is  created.  Under  such  circumstances, 
if  the  then  nonexistent  improvements  are  sub- 
sequently, and  at  the  option  of  the  owner, 
placed  upon  the  lot,  they  come  into  existence 
subject  to  conditions  already  established,  and 
of  which  the  owner  of  the  lot  has  notice,  and 
he  must  govern  himself  accordingly." 

The  Supreme  Court  of  Appeals  of  West 
Virginia,  which  state  has  a  constitutional 
provision  In  terms  like  ours,  after  approving 
the  rule  we  have  adopted  In  the  Kimball  and 
Hempstead  Cases,  supra,  in  Blair  t.  City  at 
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Charleston,  43  W.  Va.  |82,  26  S.  E.  341,  86  L. 
K.  A.  856,  64  Am.  St  Rep.  837,  says:  "How 
is  It  as  to  buildings  erected  after  the  dty 
had  adopted  grade  lines?  The  owner  erects 
them  with  bis  eyes  open  to  them.  The  dty 
has  the  undisputed  right  to  adopt  them.  If 
it  oould  not,  it  would  not  be  able,  under  such 
a  constitutional  provision,  to  protect  itself 
against  immense  damages.  It  may  adopt 
them,  and  every  one  must  conform  to  them, 
however  inconvenient.  It  ia  a  lawmaUng 
power.  The  dty  cannot  grade  all  streets  to 
the  line  at  <ace." 

The  court,  therefore,  arrived  at  the  same 
condusion  that  is  arrived  at  by  the  Louisiana 
Court  in  the  case  quoted  from. 

In  Davis  v.  M.  P.  By.  Go,  119  Mo.  180, 
24  S.  W.  777,  41  Am.  St.  Hep.  648,  the  Su- 
preme Court  of  Missouri,  after  holding  that 
an  abutting  owner  may  recover  damages 
which  he  sustains  to  his  property  by  reason 
of  a  chauge  iiy  a  street  from  one  established 
or  recognized  grade  to  another,  upon  the 
question  now  before  us  says:  "Is  a  property 
owner  entitled  to  consequential  damages  to 
his  improvement  thereon  by  reason  of  the 
dty  changing  the  street  to  a  grade  previously 
established?  We  think  not  When  the  au- 
thorities of  a  dty  are  of  the  opinion  that  the 
proper  improvement  of  any  of  its  streets  may 
require  that  they  should  be  graded,  though 
the  city  may  not,  at  the  time,  be  in  a  condi- 
tion to  incur  the  expense,  we  think  it  would 
be  entirely  proper,  in  order  to  protect  Itself 
against  increased  damage  and  cost  that  it 
should  establish  a  grade  to  which  subsequent 
improvement  of  adjacent  property  could  be 
made  to  conform.  If  this  is  done,  and  the 
grade  so  established  is  made  a  matter  of  rec- 
ord ascertainable  by  property  owners,  they 
should  be  bound  by  it"  It  was  accordingly 
held  that  no  recovery  could  be  had  for  any 
damage  which  the  abutting  owner  sustained 
to  his  improvements  by  making  the  street 
conform  to  the  established  grade,  where  sudi 
improvements  were  made  after  the  grade 
was  established,  but  before  actually  carried 
Into  effect  The  case  is  followed  by  the  same 
court  in  Cllnkenbeard  v.  City  of  St  Joseph, 
122  Mo.  641,  27  S.  W.  B21. 

Nebraska  has  a  constitatlonal  provision 
predsdy  like  ours,  which  has  frequently  been 
applied  by  the  Supreme  Court  of  that  state. 
In  City  of  Omaha  v.  WilUams,  52  Neb.  40, 
71  N.  W.  970,  the  provision  is  applied  to  dam- 
ages caused  to  abutting  property  by  carry- 
ing Into  effect  street  grades  previously  estab- 
lished. The  rule  in  Nebraska  with  respect  to 
the  right  of  recovery  in  cases  where  an  estab- 
lished grade  is  changed  ia  the  same  as  that 
adopted  by  this  court  in  the  cases  already 
referred  to.  In  referring  to  the  question  we 
are  now  discussing,  that  court  in  the  case 
last  referred  to,  approves  and  adopts  the  fol- 
lowing language  from  Lewis,  Eminent  Do- 
main, {  223:  "One  who  buys  property  on  a 
street  after  a  grade  has  been  established 


should  improve  with  reference  to  the  estab- 
lished grade,  and  not  with  reference  to  the 
natural  grade;  and  where,  in  such  a  case, 
a  purchaser  improves  with  reference  to  the 
natural  grade,  and  the  dty  afterwards  cut 
down  the  street  three  feet  to  the  established 
grade,  it  was  held  that  no  recovery  could  be 
had." 

Without  quoting  further  from  the  cases, 
we  refer  to  the  following  additional  cases,  in 
which  it  is  held  that  the  dty  has  a  right  to 
establish  grades  in  advance,  and  that  an 
abutting  owner,  after  the  grade  has  been 
established,  in  making  improvements  upon 
his  property,  must  conform  to  the  established 
grade,  and  if  he  taUa  to  do  so,  and  suffers 
damages  by  reason  thereof,  in  case  the  street 
is  made  to  conform  to  the  grade,  he  cannot 
recover:  Gity  of  Montgomery  v.  Townsend, 
84  Ala.  478,  4  South.  780;  In  re  Opening 
East  187th  Street  78  App.  Div.  355,  79  N.  Y. 
Supp.  1031 ;  In  re  West  Farms  Road,  47  Misc. 
Rep.  216,  95  N.  X.  Supp.  894;  concurring 
opinion  of  Mr.  Chief  Justice  Dickey  in  Big- 
ney  v.  Chicago,  102  111.  82,  84. 

[3-1]  Counsd  for  respondente,  however,  ask 
— and  the  question  is  pertinent — whether  the 
dty  may  establish  a  grade,  and  may  then 
indefinite  refrain  from  making  the  streets 
conform  thereto.  While  the  question  does 
not  admit  of  a  categorical  answer,  yet  it  may 
be  said  that  the  dty,  after  having  established 
a  grade,  may  abandon  the  same  either  ex- 
pressly or  by  implication.  If  it  does  aban- 
don such  grade,  then  the  matter  stands  as 
though  no  grade  had  been  established,  and 
the  abutting  owner  may  assume  that  the  dty 
elects  to  stand  by  the  natural  surface  grade 
in  case  the  street  has  been  opened  and  Is 
used  for  travel.  Whether  a  dty  has  aban- 
doned an  established  grade  or  not  is,  how- 
ever, not  purely  a  question  of  law,  but  it  is 
one,  ordinarily  at  least,  of  mixed  law  and 
fact  Where  the  owner  seeks  to  recover  upon 
the  theory  that  a  grade  which  was  establish- 
ed, bat  not  carried  into  effect  has  been  aban- 
doned by  the  dty,  he  should  plead  and  prove 
the  fact  and,  if  it  be  found  that  the  grade 
was  abandoned  by  the  dty,  the  case  should 
be  tried  and  determined  accordingly.  There 
is  ndtber  allegation  nor  proof  in  this  case 
that  the  dty  had  abandoned  the  grade  it  had 
established  in  1893  for  First  West  street  In- 
deed, the  proof  in  this  case  is  conclusive  that 
the  dty  had  not  done  so.  As  pointed  out  in 
some  of  the  cases  to  which  we  have  referred, 
the  dty  cannot  be  required  to  carry  into 
effect  its  established  grades  upon  all  the 
streets,  or  upon  the  whole  of  any  one  street 
in  any  particular  time.  Moreover,  in  this 
state,  the  abutting  owners  have  some  voice 
in  determining  whether  certain  streets,  or 
certain  parts  of  streets,  should  be  improved 
by  grading  or  paving  them  at  any  particular 
time  or  not  The  cost  of  making  the  perma- 
nent improvements  in  the  streets  of  the  dties 
of  this  state  must  be  largely  borne  by  the 
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abutting  owners,  and  It  1b  bat  fair  and  Just 
that  they  shoald  have  a  voice  In  the  matter. 
A  certain  portion  of  a  dty,  or  of  a  street, 
may  therefore  develop  and  Improve  more 
slowly  than  other  portions,  and  hence  the 
making  of  permanent  Improvements  In  the 
streets  by  way  of  grading  or  paving  them 
may  be  deferred  for  a  long  time,  and  yet  the 
grade  as  originally  established  may  not  be 
abandoned,  but  rema^  In  full  force  and  ef- 
fect, so  that  those  who  may  desire  to  Im- 
prove their  property  may  safely  do  so  by 
making  their  Improvements  conform  to  the 
established  grade.  This  Is  but  fair  and  rea- 
sonable, and  works  no  serlons  hardship  npon 
any  one.  Suppose  In  the  case  at  bar  the 
original  owner  of  the  property  In  question 
had  In  1904  made  the  lot  and  the  Improve- 
ments placed  thereon  conform  to  the  grade  of 
1893,  and  the  dty  thereafter  had  departed 
from  that  grade  to  the  detriment  of  his 
property;  then  counsel  for  respondents  would 
no  doubt  be  here  claiming  that  the  dty  had 
no  right  to  change  Che  established  grade  to 
the  detriment  of  the  abutting  owner  without 
his  consent,  and,  having  done  so,  it  most  re- 
spond In  damages  to  the  extent  of  the  Injury 
Inflicted.  Such  a  dalm  under  the  supposed 
circumstances  would  be  good.  But  the  mere 
fact  that  it  would  be  so  also  shows  that  the 
claim  in  the  case  at  bar,  as  a  matter  of  jus- 
tice, la  not  well  founded,  since  it  rests  upon 
the  theory  that  the  established  grade  of  1893 
had  no  binding  force  or  effect  upon  the  abut- 
ting owner. 

In  this  connection,  however,  the  further 
question  arises,  namely:  Can  a  dty  original- 
ly establish  any  grade  It  pleases  upon  any 
street,  and  escape  liability  for  Injury  to  prop- 
erty caused  by  carrying  such  a  grade  into  ef- 
fed?  Some  courts  have  gone  to  the  extent  of 
holding  that  the  city  authorltlee  are  vested 
with  the  power  and  discretion  to  establish 
any  grade,  and  make  the  street  conform 
thereto,  provided  the  grade  is  established 
before  the  abutting  property  Is  improved- 
Other  courts  have  taken  a  different  view. 
The  latter  courts  hold  that  every  purchaser 
of  property  abutting  upon  a  street  purchases 
it  subject  to  the  right  of  the  dty  to  make 
certain  Improvements  thereon  for  the  purpose 
of  making  the  street  safer  and  more  conven- 
ient for  public  travel.  Those  courts,  however, 
also  hold  that,  where  a  dty  Improves  a  street 
for  the  purpose  of  affecting  outlying  property, 
or  does  so  as  a  matter  of  beautifying  the 
streets,  and  In  doing  these  things  goes  beyond 
what  is  necessary  to  make  them  safer  and 
more  convenient  for  travel,  then  the  dty  may 
be  liable  to  an  abutting  owner  for  damages 
to  his  real  estate  (not  improvements  after- 
wards made)  by  reason  of  making  such  Im- 
provements. The  question  Is  discussed  to 
some  extent  In  the  cases  we  have  hereinbe- 
fore referred  to.  The  rale  is  stated  in  the 
beadnote,  which  reflects  the  opinion,  to  the 
case  of  Montgomery  ▼.  Townsend,  sapra,  in 


the  following  language:  "  •  •  •  The  mn- 
nidpallty  has  authority  to  change  the  grade 
or  surface,  either  by  cutting  down  or  elevat- 
ing it,  from  time  to  time,  as  may  be  deemed 
necessary  or  proper  to  render  it  usefal,  con- 
venient, and  safe  as  a  public,  thoroughfare. 
•  •  •  Under  the  consUtutl'onal  provision 
which  requires  corporations  to  make  Just 
compensation  for  property  taken,  injured,  or 
destroyed,  •  *  •  a  liability  is  Imposed 
for  injuries  caused  to  adjacent  property  by 
a  change  in  the  grade  or  surface  of  a  street 
or  sidewalk,  when  It  goes  beyond  the  extent 
and  purpose  of  the  original  taking  or  dedi- 
cation, that  Is,  when  It  is  made  for  ornamen- 
tation, or  to  Improve  the  general  appearance 
of  the  street,  or  for  an  Increase  of  conven- 
ience beyond  the  ordinary  standard;  and 
this  Is,  in  most  cases  at  least,  a  mixed  qaes- 
tlon  of  law  and  fact" 

The  same  thought  Is  expressed  in  dilferent 
language  in  some  of  the  cases  we  have  dted 
above.  Mr.  Dillon,  In  volume  4  of  bis  excel- 
lent work  on  Munidpal  Corporations  (5th  Ed. 
1911),  In  section  1684,  discusses  the  effect  of 
our  constitutional  provision  with  respect  to 
the  right  of  establishing  a  grade  In  the  first 
instance,  and  In  section  1685  he  takes  up  the 
legal  consequences  which  follow  In  case  a 
diange  is  made  by  the  dty  In  an  established 
grad&  The  author,  in  a  former  edition  of  his 
work,  bad  taken  strong  ground  In  support  of 
the  unqualified  right  of  dties  to  establish 
grades,  and  to  make  cuts  and  fills  to  any  ex- 
tent, without  becoming'  liable  to  the  owner 
of  unimproved  property;  but  in  his  fifth  edi- 
tion we  think  he  has  somewhat  modified  his 
views  in  that  regard.  In  section  1684,  in 
speaking  of  the  comparative  lights  of  the  dty 
and  the  owner,  the  author  says  the  owner 
must  be  deemed  to  consent  "that  the  public 
authorities  may  determine  grades,  and  possi- 
bly that  future  changes  in  grades  may  be  nec- 
essary or  desirable  for  the  public  convenience. 
He  must  contemplate  that  hills  wlOUn  the 
limits  of  the  street  will  be  reduced  from  the 
natural  surface,  making  a  cut;  that  ravines 
and  low  places  therdn  will  be  filled  np  to  the 
ordained  grade  or  level,  leaving  an  embank- 
ment In  front  of  the  abutting  property.  The 
right  to  make  such  Improvement  of  the  street 
for  legitimate  street  purpoieg  would  seem  to 
be  embraced  in  his  grant  or  dedication  to  the 
public.  *  *  *  In  view  of  these  considera- 
tions, It  seems  to  us  clear  that,  for  the  origi- 
nal establishment  of  a  grade  line  and  the  re- 
duction of  the  natural  surface  of  the  street 
for  street  purposes  to  sudi  line,  there  Is  no 
legal  right  or  even  natural  equity  in  the  dedi- 
cator or  his  assignee  to  compensation."  But 
Judge  Dillon,  in  his  latest  edition,. points  out 
that  the  foregoing  statements  of  the  law  can 
be  given  no  force  or  effect  when  an  estab- 
lished grade  to  which  the  abutting  owner  has 
made  his  Improvements  conform  Is  changed 
without  his  consent  to  his  detriment  Under 
sudi  drcomstances  the  author  insists  that 
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the  constituUonal  provision  against  damaging 
property  for  public  use  must  be  given  full 
force  and  effect  Here  the  eminent  author 
again  points  out  that,  whUe  a  dty  may  In  the 
flrst  Instance  establish  grades  vrithout  becom- 
ing liable  under  the  constitutional  provision  to 
the  same  extent  as  for  a  change  of  grade,  yet, 
in  order  to  avoid  liability,  such  grades  should 
not  go  beyond  making  the  streets  safer 
and  more  convenient  for  travel;  that  is,  as 
the  author  says,  the  grade  should  not  be  car- 
ried beyond  legitimate  street  purposes.  He 
says:  "For  the  reasons  above  suggested,  it 
seems  to  us  that,  on  principle,  the  mere  pro- 
vision of  the  Constitution  imposing  a  llabll- 
Ity  for  property  -damaged  for  public  use  does 
not  create  a  liability  on  Uie  part  of  the 
municipality  for  reducing  the  natural  surface 
of  the  street,  in  the  course  of  its  normal  and 
ordinary  improvement  for  »treet  purpose* 
proper,  to  a  grade  line  for  the  flrst  time  es- 
tablished. If  there  are  cases  to  the  contrary, 
we  doubt  whether  they  are  well  considered, 
and  tlilnk  that  they  are  not  well  decided." 

[I]  Judge  Dillon,  with  Us  usual  fairness  in 
the  foregoing  statements,  thus,  in  our  judg- 
ment, reflects  the  present  state  of  the  law 
respecting  the  liability  of  cities  to  abutting 
owners  for  damages  caused  by  making  street 
improvements.  A  city  may  In  the  flrst  in- 
stance establish  grades,  and  the  abutting 
owner  must  conform  the  improvements  on  bis 
property  to  such  grades,  and,  in  case  he  fails 
to  do  so,  and  is  damaged,  be  cannot  recover, 
provided  the  established  grade  is  one  that  is 
made  for  legitimate  street  purposes;  that  Is, 
to  make  the  street  in  question  safer  and  more 
convenient  for  public  use.  If  it  goes  beyond 
that,  and  is  made  for  ornamentation,  or  to 
beautify  the  street  merely,  the  abutting  own- 
er may,  by  pleading  and  proving  tliat  fact, 
nevertheless  recover  for  any  damage  he  has 
suffered  to  bis  real  estate,  as  contradistin- 
guished from  bis  improvements,  if  they  were 
made  after  the  grade  was  established.  This 
rule  seems  to  us  perfectly  fair  and  Jnst  to 
t>oth  the  city  and  the  abutting  owner. 

[7]  Every  purchaser  of  property  must  be 
deemed  to  have  purchased  it  with  the  implied 
consent  that  the  street  on  which  his  property 
abuts  must  tte  made  reasonably  safe  and  con- 
venient for  public  traveL  If,  therefore,  the 
natural  surface  of  the  street  is  such  that  it 
needs  to  be  lowered  at  one  place  so  as  to 
make  it  safe  for  travel,  or  requires  to  be 
filled  at  another  for  that  purpose,  the  abut- 
ting owner  cannot  complain  so  long  as  the 
dty  by  establishing  a  grade  informs  him  to 
what  extent  the  street  will  be  thus  lowered  or 
raised.  Suppose  the  natural  surface  of  a 
street  is  such  that  it  is  higher  on  the  east 
side  than  it  is  on  the  west  side,  and.  In  order 
to  make  the  street  reasonably  safe  for  the 
present  state  of  travel  upon  it  during  all 
seasons  of  the  year,  it  becomes  necessary  to 
lower  the  surface  along  the  east  side  and  to 
raise  It  along  tbe  west  margin,  so  tliat  an  em- 


bankment of  several  feet  Is  left  in  front  of 
the  abutting  property  upon  the  east,  while  a 
flu  of  the  same  extent  is  made  in  front  of  the 
abutting  property  on  the  west;  should  the 
cit7  be  held  liable  when  It,  in  a  proper  man- 
ner, and  at  a  proper  time,  had  established  a 
grade  showing  both  the  embankment  and  the 
flu,  80  that  the  abutting  owners  could  safely 
improve  their  property  to  conform  to  the 
street  when  it  is  finally  reduced  to  the  es- 
tablished grade?  It  would  seem  that  the  only 
safe  doctrine  is  that  which  enforces  the  rule 
that  both  these  owners  situated  as  aforesaid 
must  be  deemed  to  have  purchased  their 
property  with  tbe  implied  consent  that  the 
street  should  be  improved  as  aforesaid.  On 
the  other  hand,  if  the  city  makes  an  unrea- 
sonable cut  or  fill  tor  the  mere  purpose  of  or- 
namentation, then  there  Is  no  reason  why  tbe 
abutting  owner  should  not  be  permitted  to 
plead  and  prove  the  fact,  if  it  be  a  fact,  and 
recover  accordingly.  This  latter  question,  so 
far  as  pleading  and  proof  is  concerned,  Is 
similar  to  the  question  of  whether  an  estab- 
lished grade  has  been  abandoned.  In  this  cas^ 
there  is  neither  allegation  nor  proof  that  the 
fill  in  front  of  respondents'  property  is,  under 
the  circumstances,  unreasonable,  or  that  it 
was  not  made  for  wliat  Judge  DUlon  denomi- 
nates "legitimate  street  purposes,"  or  that  it 
was  made  for  what  some  Judges  say  are 
merely  ornamental  purposes. 

[8]  Some  courts  hold  that,  in  reducing  In- 
equalities in  streets,  more  latitude  should  be 
allowed  to  large  cities  than  to  the  smaller 
cities  or  country  towna  While  at  flrst  blush 
such  a  rule  seems  dlscrlmlnatLog,  yet,  on  re- 
flection, it  will  be  found  to  be  both  equitable 
and  Just  The  doctrine  is  based  on  the  well- 
known  fact  that  in  the  large  dtles  paved 
streets  have  become  a  necessity,  and  that  in 
paving  them  the  grades  and  inequalities  must 
be  reduced  to  the  lowest  possiUe  limit,  while 
in  tbe  smaller  dtles  and  towns  such  is  not 
the  case.  It  is  but  reasonable,  therefore,  that 
in  tbe  larger  dtles  the  abutting  owners  must 
.yield  to  the  necessities  created  by  their  sur- 
roundings. That  any  other  rule  might  result 
in  injustice  is  easily  demonstrated.  In  this 
case  one  of  the  respondents  testified  that  they 
had  a  front  yard,  which  was  seeded  down  as 
a  lawn,  comprising  about  150  square  yards, 
and  that  the  fill  was  about  30  inches  or  2^ 
feet  higher  than  the  lawn.  If  Ihey  were  al- 
lowed at  the  rate  of  $1  a  cubic  yard  of  earth 
for  flUing  the  front  yard,  it  would  only  have 
cost  them  $160  to  have  filled  it  level  with  or 
a  little  higher  than  the  street  In  the  face  of 
this  fact  they  claimed  $1,600  damages,  and 
produced  experts  who  testified  that  tbe  prop- 
erty in  question  was  damaged  to  the  extent 
of  $1,200.  Here  thus  we  have  property  which 
is  conceded  to  have  been  in  a  depression,  that 
is,  that  it  was  lower  than  the  surrounding 
property,  and  which,  by  allowing  $1  for  a 
cubic  yard  of  earth,  tbe  whole  surface  of  the 
lot  could  have  been  raised  to  tbe  new  surface 
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level  of  the  street  for  much  less  than  the 
Jury  allowed  the  respondents.  If  the  prop- 
erty was  in  a  depression,  then  the  surface 
drainage,  or  some  of  It  at  least,  of  the  sur- 
rounding property,  which  was  higher,  must 
inevitably  have  been  toward  and  onto  this 
property,  and  It,  in  that  condition,  could  not 
have  been  so  valuable  for  residential  purposes 
as  the  adjoining  property.  When  it  was  pur- 
chased, therefore,  it  is  but  natural  to  assume 
that  the  price  of  the  lot  was  abated  to  con- 
form to  its  actual  value  by  reason  of  its  de- 
pressed condition.  Notwithstanding  the  fact 
that  respondents  presumably  abated  the  price, 
they  are  in  court  asking  that  their  neighbors 
as  ta:q>ayers  be  required  to  pay  the  cost  of 
raising  the  property  to  make  it  conform  to 
the  elevation  of  the  property  surrounding  it 
and  to  the  street  in  front  of  it  When  the 
original  purchaser  purchased  the  property  in 
question,  we  are  forced  to  hold  that  he  did 
so  with  the  implied  consent  that  the  city 
could  fill  in  the  street  in  front  thereof  so  as 
to  make  it  reasonably  safe  for  travel,  and,  in 
view  that  the  dty  timely  and  in  proper  man- 
ner established  the  grade  to  which  the  owner 
could  have  conformed  his  improvements,  he 
cannot  complain,  in  case  he  failed  to  do  so, 
and  his  improvements  were  made  less  con- 
venient, for  the  reason  that  the  dty  after- 
wards made  the  street  conform  to  the  estab- 
lished grade.  If  the  original  owner  could  not 
recover,  then,  under  the  circumstances  of  this 
case^  the  respondents,  as  his  successors  in 
interest,  cannot  recover,  unless  they  aU^e 
and  prove  (1)  that  the  dty  had  abandoned  the 
established  grade  when  the  improvements 
were  made,  or  (2)  that  the  grade  as  estab- 
lished was  not  for  legitimate  street  purposes, 
but  was  for  omamentaticHi  merely,  and  hence 
was  unreasonable.  Nothing  of  this  (Character 
is  made  to  appear  In  this  case,  and  therefore 


the  judgment,  for  the  reasons  stated,  cannot 
be  sustained. 

[I]  Counsel  for  the  city  also  insist  that  the 
respondents  were  estopped  from  maintaining 
the  action  because  they  did  not  object  or 
protest  the  special  tax  levied  for  the  improve- 
ment We  held,  in  Coalter  v.  Salt  Lake  City, 
supra,  that  in  this  state  there  is  no  way  by 
which  an  abutting  owner  can  recover  dam- 
ages to  his  property  which  are  occasioned  by 
making  street  improvements  except  by  an  in- 
dependent action  in  the  courts.  Tb6  dty 
authorities,  in  levying  the  spedal  tax  for 
street  improvements,  are  not  authorized  in 
that  proceeding  to  pass  on  or  allow  damages 
that  may  accrue  to  abutting  property  by  rea- 
son of  making  the  improvements.  In  some 
states  the  dty  authorities  are  given  power  or 
Jurisdiction  to  pass  on  and  allow  such  damp 
ages  in  the  proceeding  in  which  the  special 
tax  is  levied,  and,  in  case  an  owner  feels  ag- 
grieved, he  may  appeal  from  the  allowance 
to  the  courts.  We  have  no  such  statute,  and 
therefore  the  abutting  owner  has  no  remedy 
except  through  an  indei)endent  action.  The 
payment  of  the  special  tax,  therefore,  cannot 
affect  his  right  to  bring  and  maintain  an  ac- 
tion to  recovw  such  damages  as  under  aU  the 
circumstances  he  may  be  entitled  to  in  ac- 
cordance with  the  doctrine  herein  stated. 

While  there  are  other  questions  argued  by 
appellant's  counsel,  yet,  in  our  Judgment,  aU 
have  been  snffldently  answered  by  what  has 
already  been  said. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  Is  remanded  to  the  district  court, 
with  directions  to  grant  a  new  trial,  and  to 
proceed  with  the  case  in  accordance  with  the 
views  herein  expressed.  Appellant  to  recover 
costs. 

McOARTT,  O.  J.,  and  STRAUP,  J.,  concur. 
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JENSEN  T.  DBNVEK  ft  R.  O.  B.  00. 

(Supreme  Court  of  Dtah:    Jan.  80, 
1914.) 

L  Neouobncb  (I  83*)— Pboxuiatk  Gauss— 

Last  Clbab  Chanck. 

The  doctrine  of  last  clear  chance  relates 
chiefly  to  proximate  cause,  and  means  that, 
where  plaintifl  hp  his  own  negligence  has  placed 
himself  in  a  dangerous  position  where  injury  la 
lilcely  to  result,  the  defendant,  with  knowledge, 
or  such  notice  as  is  equivalent  thereto,  of  plain- 
tiff's danger,  is  bound  to  use  reasonable  care 
to  avoid  injuring  him;  and  where,  by  the  ex- 
ercise of  such  care,  he  might  have  failed  to 
avoid  the  injury,  this  negligence  introduces  a 
new  element  into  the  case  and  renders  defend- 
ant liable  because  such  n^ligence  becomes  the 
Sroximate  cause  of  the  injury;  and  hence  the 
octrine  does  not  apply  where  plaintiff's  own 
negligence  proximately  contributed  to  bis  in- 
jury. 

(Ed.  Note.— For  other  cases,  see  NegUgeaoe, 
.Cent  IMg.  !  15;    Dec  Dig.  {  83.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  6,  p.  4006.] 

2.  NbGLIOBNOE  (I  100*>— OoifTEIBDTOBT  NBO- 

uoENCE — Application. 

Where  the  conduct  of  defendant  is  wanton 
and  willful,  or  where  it  indicates  that  degree  of 
indifference  to  the  rights  of  others  which  may 
jastly  be  characterised  as  reddessnesa,  the  doc- 
trine of  contributory  negligence  bos  no  appli- 
cation. 

[Ejd.  Note. — ^For  other  cases,  see  Negligence, 
Cent.  Dig.  I  85;    Dec.  Dig.  i  100.*] 

8.  Raiuioads  (§  401*)— iR^nTBixa  lo  Pebsons 

ON  Track — Instbuctions. 

In  an  action  against  a  railroad  companjf 
for  death  of  plaintiff's  son  while  wallcing  on 
the  tracic,  an  instmction  that,  althoogh  an  in- 
jured person  may  have  been  guilty  of  negli- 
gence contributing  to  the  injorv,  yet  such 
negligence  is  not  a  defense,  if  defendant,  after 
discovering  his  danger  in  time  to  have  avoided 
injury,  failed  to  use  reasonable  diligence  to 
prevent  it,  bnt  "goes  ahead  recklessly  and 
commits  the  injury,"  and  tliat  the  person  who 
has  clearly  an  opportunity  of  avoiding  an  acci- 
dent, notwithstanding  the  negligence  of  the  oth- 
er-party is  responsible,  was  an  instroction  on 
the  doctrine  of  last  clear  chance,  and  hence 
was  not  objectionable  as  abrogating  the  defense 
of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Bailroada^ 
dent  Dig.  |f  138^1390 ;    Dec.  Dig.  i  401.*} 

4.  Neouobncb  (|  11*)— Dbobeb&— "Wituin.- 
"Wantonnbbs"  —  "Reoklessnbbs." 


NB88" 


To  constitnte  willfulness,  wantonness,  or 
recklessness  there  must  be  conduct  manifesting 
a  recUess  disregard  of  consequences  under  cir- 
cumstances indicating  that  the  acta  done  or 
omitted  will  naturally  or  probably  result  in 
injury.  Mere  negligence  is  not  sufficient,  but 
there  must  be  either  a  design  or  purpose  to 
inflict  Injursr,  or  conduct  manifesting  a  reck- 
less disregara  of  consequences  with  a  conadouc- 
ness  that  injury  will  naturally  or  probably  re- 
sult. "WUlfulnesa"  implies  an  act  done  inten- 
tionally and  designedly ;  "wantonness"  implies 
action  without  regard  to  the  rights  of  others,  a 
conscious  failure  to  observe  care,  a  conscious  in- 
vasion of  the  rights  of  othera^  willf  uL  unrestrain- 
ed action;  and  "recklessness"  a  disregard  of 
consequences,  an  indifference  whether  a  wrong 
or  injury  is  done  or  not,  and  an  indifference  to 
natural  and  probable  oonseqnencea. 

[Ed.  Note.— For  other  oases,  see  NegUgano^ 
Cent  Dig.  f  13;    Dec.  Dig.  |  11.* 

For  other  definitions,  see  Words  and  Phras- 


w.  'oL  8,  pp.  7485,  7486;  vol.  8,  pp.  7386, 
7387;  vol.  ?,  pp.  5099-6001;  vol.  8.  p.  TlW] 
6.  Railboads  (I  401*)— iNJOTnes  to  Pebmns 
ON  Track — Inbtbuotions — Rboklsssness. 
In  an  action  against  a  railroad  tot  the 
death  of  plaintifiTs  intestate  while  walking  on 
the  track,  an  instruction  that  if  defendant  dis- 
covered the  danger  and  thereafter  failed  to 
use  reasonable  diligence  to  prevent  an  accident, 
but  "goes  ahead  recklessly  and  commits  the  in- 
jury," while  not  implying  a  willful  or  intention- 
al injury,  implied  conduct  manifesting  a  reck- 
less disregard  of  probable  consequences,  under 
circumstances  indicating  that  the  act  done  or 
omitted  would  naturally  or  prolMbly  result  in 
injury,  so  as  to  be  an  instruction  on  reckless- 
ness. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  ff  1882-1390;   Dec.  Dig.  S  401.*] 

6.  Neouoence  (I  100*)— Contbibutobt  Nbo- 

UOKNCB— DsrENSES. 

To  abrogate  the  defense  of  contributory 
negligence,  it  is  sufficient  if  the  proof  abows  a 
conscioBS  failure  to  use  care  and  conduct  man- 
ifesting a  reckless  disregard  of  the  rights  of 
others  and  of  the  natural  and  probable  conse- 
quences resulting  from  the  acts  done  or  omit- 
ted. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  g  85;   Dec.  Dig.  |  100.*] 

7.  Railboads  (§  869*)— Accident  to  Persons 

ON  TBACK— DCTT  OF  TRAIN  OPERATIVES. 

As  to  one  using  defendant's  track  and  right 
of  way  as  used  by  the  public  generally  with  the 
knowledge  and  acquiescence  of  the  road,  train 
employes  were  required  to  take  notice  of  such 
usage,  to  anticipate  the  probable  presence  <^ 
persons  on  or  near  the  track,  to  keep  a  reason- 
able lookout  for  persons  using  the  track,  and 
to  give  timely  warning  of  the  approach  of 
trains. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  fS  1269-1262;  Dea  Dig.  |  869.*] 

8.  Railroads  (I  381*)— Accident  to  Persons 
ON '  Track- DnxT  of  Tbavbler. 

One  not  a  trespasser,  but  using  a  railroad's 
track  and  right  of  way  as  it  was  used  by  the 
public  generally  with  the  knowledge  and  acqui- 
escence of  the  road,  was  required  to  use  care 
commensurate'  with  the  danger,  to  look  and 
listen,  and  to  be  reasonably  vigilant  to  avoid 
danger. 

[BJd.  Note.— For  Other  cases,   see  Railroads: 
Cent  Dig.  ii  1285-1293 ;   Dec  Dig.  |  381.*] 

9.  Railboads  (|  400*)— Accident  to  Pebson 
ON  Track— Question  fob  Jctt— Wiuxui, 
Neouobncb. 

In  an  action  against  a  railroad  for  the 
killing  of  plaintiffs  infant  son  while  wiUking 
on  tlie  track,  evidence  held  to  make  defendant's 
reckless  disregard  of  plaintiff's  rights,  and  of 
the  probable  result  of  injury  from  acts  done,  or 
omissions,  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  H  1365-1381;   Dec  Dig.  f  400.*] 

10.  Tbial  (t  260*)— Requested  Inbtbuotions 

— OlVEN    iNSTRUCrnONS. 

The  refusal  of  a  requested  instruction  on 
the  theory  of  the  defense  is.  not  error,  where 
the  court,  in  stating  the  issues,  fully  informed 
the  jury  of  such  theory  as  well  as  Of  all  other 
theories  and  defenses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  651-659;    Dec.  Dig.  |  260.*] 

11.  Tbial  (I  262*)  —  Request  fob  Directed 
Verdict— Gonbtbuction  of  Evidence. 

It  was  not  error  to  refuse  a  request  which 
required  the  court  to  declare  as  matter  of  law 
what  the  engineer  had  the  right  to  assume  as  to 


•F»f  other  csms  ■••  same  topic  and  section  NUMBBB  in  Dee.  Dig.  *  Am.  Dig.  Key-Mo.  Beries  *  Bep'r  IndesM 

138P.-76  T 

Digitized  by  V^OOQIC 


1186 


188  PACIFIC  REPORTBB 


(Utah 


the  conduct  of  the  deceased,  irrespective  of  the 
facts  and  attendant  circumstances. 

[Ed.  Note.— For  other  cases,  gee  Trial,  Cent 
DiK.  iij!  5U5.  590-612;   Dec  Dig.  i  252.»] 

12.  Bailboads  (I  877*)— Accident  to  Pbbson 
ON  Tback— Pbbsumption  of  Due  Cabe. 

The  law  presumes  due  care  and  not  neg- 
ligence, and,  in  the  absence  of  evidence,  tram 
operatives  may  assume  that  those  traveling  on 
or  along  a  track  will  exercise  due  care  for 
tbeir  own  safety. 

[Ed.  Note.— For  other  cases,  see  Baiiroada, 
Cent  Dig.  i  1280;    De&  Dig.  |  377.*] 

13.  Haii^boads  (S  385*)— Accident  to  Pebson 
ON  Tback  —  Fbesumption  of  Bailboad'b 
Due  Cabs. 

In  the  absence  of  evidence,  a  traveler  on 
or  alon;  a  track  may  assume  that  train  opera- 
tives  will  nse  due  care. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ig  1311-1313 ;    Dec.  Dig.  S  385.*] 

14.  BArLBOADs  (g  387*)— Accident  to  Pebson 

OR    TBACK — CONTBIBDTOBT    NEQUOEMCE. 

In  an  action  against  a  railroad  for  the 
death  of  plaintiffs  son  while  walking  on  the 
track,  contributory  negligence  would  defeat  a 
recovery. 

[Bd.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  H  1296,  1814-1316;  Dec.  Dig.  f 
387.*] 

15.  TBIAL    (I   261*)— BEQUE8TED    iNSTBUCTIOIt 

— iNSTBttcTioN  Bad  in  Pabt. 

Where  part  of  a  requested  instruction  la 
bad,  the  court  was  justified  in  refusing  the 
whole  of  it,  even  thougn  other  parts  were  proper. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  it  484,  660,  671.  678,  675;  Dec.  Dig.  i 
261.*I 

16.  RAII.B0ADS  (g  400*)— Accident  to  Pebson 
ON  Tback— Question  fob  Jubt. 

In  an  action  against  a  railroad  for  the 
death  of  plaintiJDrs  14  vear  old  son  while  walk- 
ing on  the  track,  held,  on  the  evidence,  that 
what  the  engineer  had  the  right  to  assume  with 
respect  to  deceased's  leaving  the  track  was  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  fg  1365-1381;    Dec.  Dig.  g  400.*] 

17.  Bailboads  (g  397*)— Injubt  to  Person 
OH  Tback— AdmibsibiLitt  of  Evidence. 

In  such  action,  where  the  engineer  admitted 
seeing  liim  40O  feet  away  and  watching  him 
from  that  point  until  he  was  struck,  evidence 
that  the  boy  was  going  along  with  his  bands  in 
bia  pockets,  his  head  down,  about  as  fast  as  he 
could  walk,  taking  no  notice  whatever,  was  ad- 
missible as  bearing  upon  how  he  appeared  to 
the  engineer.! 

[£}d.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  gg  1344-1355;   Dec.  Dig.  g  397.*] 

18.  Appeai.  and  Ebbob  (g  1004*)— Bbvocw— 
Amount  of  Vbbdict. 

Under  the  Constitution,  the  amount  of  the 
verdict  is  a  matter  wholly  within  the  province 
of  the  trial  court,  that  bein^  a  question  of  fact ; 
and,  where  there  is  any  evidence  to  support  it, 
tite  Supreme  Court  has  no  power  to  pass  upon 
or  set  it  aside  as  being  excessive,  a 

[Sid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gg  3944-3947;  Dec.  Dig.  g 
1004.*] 


*  PrlU  T.  Western  Union  Tel.  Co.,  2S  UUb,  2S3,  II 
Pac  20*. 

'Nichols  V.  Railroad,  18  Vtah,  SU,  7S  Pac  866; 
Budd  ▼.  Salt  Lake  City  R.  Co^  23  UUh,  SIE,  «5 
Pae.  486 ;  Burt  t.  Utah  Ught  A  P.  Co.,  26  Utab,  157, 
n  Pao.  4>7;  Braegger  v.  Railroad,  24  Utab,  391,  68 
Pac.  140;  Falmqulat  v.  H.  &  S.  Supply  Co.,  26  Utah, 
K7,  TO  Pac.  994;  Railroad  v.  Ruasell,  27  Utah,  457, 
7*  Pac.  146. 


19.  New  Tbiai,  (t  77*)— Bzossits  DAMAaKS 
—Passion  oe  Fbejtjdicb. 


Under  the  Code  provision  that  the  ageriev- 
.iarty<may  obtain  a  new  trial  by  the  lower 
court  on  the  ground  of  excessive  damages  ap- 


pearing to  have  been  given  under  the  inJBuence 
of  passion  or  prejudice,  the  lower  court,  while 
it  may  order  a  remission  or  set  the  verdict  aside, 
is  not  justified  in  doing  so,  unless  it  clearly  ap- 
pears that  the  jury  totally  mistook  or  disre- 
garded the  rules  of  law  by  which  the  damages 
were  to  be  estimated,  or  wholly  misconceived 
or  disregarded  all  the  evidence,  and  thus  com- 
mitted gross  and  palpable  error,  by  rendering 
a  verdict  so  excessive  or  unjust  as  to  be  attribu- 
table neither  to  the  charge  or  the  evidence  but 
only  to  passion  or  prejudice. 

[Ed.  Note.— For  other  vases,  see  New  Trial, 
Cent  Dig.  fg  157-161;    Dec  Dig.  g  77.*] 

20.  Appeal  and  Ebbob  (I  979*)— Review- 
Discbetion  of  Tbial  Coubt  —  Gbantino 
New  Tbial. 

The  action  of  the  trial  court  in  granting 
a  new  trial  on  account  of  an  excessive  or  un- 
just verdict,  due  solely  to  passion  or  prejudice, 
may  be  reviewed  as  a  question  of  law  and  not 
of  fact  upon  an  alleged  abuse  of  discretion,  or 
a  capricious  or  arbitrary  exercise  of  power. 

[Ed.  Note.— For  other  casesi  see  Appeal  and 
Error,  Cent  Dig.  gg  8871-^73,  3877;  Dec. 
Dig.   g  979.*] 

21.  Death  (g  99*)— Bevibw- Discbetion  of 
Tbial  Coubt— Obantino  New  Tbial. 

In  an  action  against  a  railroad  for  the  death 
of  plaintiff's  14  year  old  son  at  a  crossing,  the 
Supreme  Court  could  not  say  that  the  trial 
court  abused  Its  discretion  in  refusing  a  new 
trial  on  the  ground  that  a  verdict  of  $7,620 
was  excessive,  where  the  only  attempt  to  show 
that  it  acted  arbitrarily  was  an  arithmetical 
computation  that  the  cost  of  rearing  a  boy  14 
years  of  age  would  about  equal  his  earnings. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  gg  125-130;   Dec.  Dig.  g  99.*] 

Appeal  from  District  Court,  Salt  Lake 
County;   C.  W.  Morse,  Judge. 

Action  by  John  Jensen  against  the  Den- 
ver &  Bio  Grande  Bailroad  Company.  Judg- 
ment for  plaiotlff,  and  defendant  appeals. 
Affirmed. 

Van  Cott,  Allison  &  Biter  and  M.  E.  WU- 
8on,  all  of  Salt  Lake  City,  for  appellant  J. 
E.  Darmer  and  S.  P.  Armstrong,  both  of  Salt 
Lake  City,  for  respondent 

STBAUP,  J.  The  plalntur  brought  this 
action  to  recover  damages  for  the  death  of 
bis  son,  14  years  of  age,  alleged  to  have  been 
caused  by  the  defendant's  negligence.  The 
plalntur  had  Judgment  The  defendant  ap- 
peals. 

The  accident  occurred  within  the  corporate 
limits  of  Salt  Lake  City.  An  ordinance  for- 
bade the  operation  of  cars  at  a  speed  greater 
than  12  miles  an  hour,  and  required  a  continu- 
ous ringing  of  the  bell  on  engines  In  motion. 
There  were  two  parallel  tracks,  one  the  de- 
fendant's, the  other  the  Western  Pacific  Bail- 
way  Company's,  running  In  an  easterly  and 
a  westerly  direction.  The  tracks  and  right 
of  way  along  the  place  of  the  accident  had 
for  a  long  time  prior  to  the  Injury,  with  the 
defendant's  knowledge,  and  without  Its  objec- 
tions, been  used  as  a  pathway  by  the  public, 
especially  those  living  In  that  vldnlty.    The 
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deceased,  while  walking  easterly  along  or 
upon  the  defendant's  track  In  pursuit  of  an 
errand  for  bis  father,  who  lived  near  by, 
was  mn  over  and  killed  by  a  train  of  cars 
operated  by  the  defendant  from  the  west 

The  charged  acts  of  negligence  are:  Fail- 
ure to  give  warniiig  of  the  approach  of  the 
train;  failure  of  the  operatives  to  observe  a 
proper  lookout;  operating  the  train  at  a  rate 
of  speed  In  excess  of  the  ordinance;  operat- 
ing It  negligently,  recklessly,  and  wantonly 
against  and  over  him  without  warning  or 
attempting  to  stop  after  discovering  him  in 
a  dangerous  position  on  or  near  the  track; 
and  negligently,  recklessly,  and  wantonly 
dragging  him  after  be  had  been  knocked 
down  and  thrown  under  the  train.  The 
defendant  denied  the  alleged  acts  of  negli- 
gence, and  pleaded  contributory  negligence 
and  trespass. 

The  evidence  is  much  in  conflict  As  shown 
by  the  plaintiff,  the  deceased,  on  a  clear  day 
in  Jane  and  in  plain  view  of  the  train  oper- 
atives, was  walking  on  the  defendant's  track. 
As  one  of  the  witnesses  testifled,  the  boy 
"was  going  direct  up  the  middle  of  the  Rio 
Grande  (the  defendant's)  track."^  He  "came 
along  there,  ]ust  didn't  seem  to  be  thinking 
about  anything.  He  had  his  head  down 
towards  the  track,  going  along  same  as  any- 
body else  would,  I  guess,  not  thinking  of 
anything  at  all.  •  •  •  The  boy  did  not 
see  the  train  coming  up  behind  him."  The 
witness  saw  the  train  coming  and  endeavored 
to  attract  the  boy's  attention  and  to  warn 
him  off,  but  was  unsuccessful.  The  train 
ran  from  25  to  80  miles  an  hour.  No  warn- 
ing was  given  of  its  approach,  nor  was  the 
speed  slackened  until  within  a  few  feet  of 
the  boy.  The  engineer  then  gave  "two  toots" 
and  applied  the  air.  The  boy  was  struck  and 
dragged  about  66  feet  The  train  ran  about 
180  feet  after  it  struck  him  and  before  it 
was  stopped.  It  consisted  of  an  engine  and 
tender,  two  baggage  cars,  and  three  or  four 
passenger  coaches.  It  was  late.  'Had  it  run 
not  to  exceed  10  or  12  miles  an  hour,  it 
could  have  been  stopped  within  20  feet;  26 
miles  an  hour,  within  180  feet  The  en- 
gineer had  a  clear  view  of  the  boy  for  more 
than  400  feet 

As  shown  by  the  defendant's  evidence,  the 
train  did  not  mn  to  exceed  8  or  10  miles  an 
hour;  signals  and  warnings  were  given,  the 
bell  ringing  continuously.  The  train  was  not 
late.  It  bad  bnt  one,  Instead  of  two,  bag- 
gage cars,  and  was  properly  equipped  with 
brakes.  Though  so  equipped,  and  though 
the  track  was  dry  and  the  grade  practically 
level  (eight-tenths  of  1  per  cent  upgrade), 
yet  as  testified  to  by  the  engineer  operating 
the  train,  it  running  12  miles  an  hour,  would, 
on  an  emergency  application,  require  400  feet 
to  stop  it;  running  40  miles  an  hour,  1,000 
feet  He  further  testified  that  be  saw  the 
boy  ahead  of  him  about  4(X)  feet,  and  that 
"he  was  on  the  right  of  way  some  place;  I 
don't  know  where;  I  couldn't  tell  because  it 


was  on  a  curve.  I  saw  be  was  a  boy  all 
right '  He  bad  his  head  down  walking  along 
with  his  back  towards  me.  He  looked  around 
when  I  whistled  for  Fourth  West  turned  his 
face.  I  saw  him  all  the  time  from  that  time 
on  until  where  I  struck  him.  He  didn't  get 
out  of  my  view  from  when  I  first  saw  him 
until  we  struck  him,  or  until  the  engine  was 
so  close  it  shut  off  my  view.  I  could  not 
tell  whether  he  was  on  my  track,  or  between 
the  two  tracks,  or  on  the  Western  Pacific 
track.  He  stepped  In  so  close  that  I  didn't 
know  whether  he  stepped  into  the  side  of 
the  pilot  or  not;  then  I  whistled,  gave  these 
toots,  threw  on  the  air,  and  applied  the 
emergency  brake.  The  appliances  were  all 
in  good  condition.  My  emergency  brake  was 
working  on  all  the  cars  and  on  the  drivers  of 
the  engine.  The  wheels  would  not  slide  on 
a  day  like  it  was  that  day.  I  don't  think 
they  did.  •  •  •  I  didn't  slow  up  until 
the  boy  stepped  in  front  of  me,  and  then  I 
threw  the  emergency  on.  Tte  emergency  acts 
almost  like  a  gun  shot  *  •  •  After  I 
turned  on  the  air  I  ran  the  length  of  the 
engine  and  a  baggage  car.  That  would  be 
a  little  more  than  100  feet  I  made  Just  as 
quick  a  stop  I  could."  When  the  train 
stopped  the  boy  was  found  under  the  rear 
platform  of  the  baggage  car.  From  tlut 
point  to  the  front  end  of  the  engine,  together 
with  the  distance  the  boy  was  dragged,  was 
about  170  feet  if  there  was  but  one  baggage 
car,  and  about  220  feet  if  there  were  two, 
the  distance  in  which  the  train  had  moved 
after  it  struck  the  boy  and  before  it  was 
stopped.  Other  evidence  was  adduced  by 
the  defendant  that  the  train  running  8  to  10 
miles  an  hour  could  not  on  an  emergency, 
be  stopped  within  20  feet;  that  a  stop  within 
150  or  200  feet  was  considered  a  good  stop. 
The  court  among  other  instructions,  gave 
this:  "Although  an  injured  person  may  have 
been  guilty  of  negligence  contributory  to  the 
injury  complained  of,  yet  such  contributory 
negligence  is  not  a  defense  if  the  defendant 
discovered  such  person's  danger  in  time  to 
have  avoided  the  injury,  and  after  discover- 
ing such  person's  danger  failed  to  use  rea- 
sonable diligence  to  prevent  the  accident 
but  goes  ahead  recklessly  and  commits  an 
injury.  The  person  who  last  has  a  clear  op- 
portunity of  avoiding  the  accident  notwith- 
standing the  negligence  of  his  opponent  Is 
considered  responsible."  Complaint  is  made 
of  it  It  Is  iMised  on  two  grounds:  That 
there  Is  no  evidence  to  render  the  doctrine 
of'  "the  last  clear  chance"  applicable,  and, 
if  so,  the  law  on  that  subject  was  not  cor- 
rectly stated.  It  is  claimed  to  be  inappli- 
cable on  the  ground  that  the  evidence  with- 
out dispute  shows  the  deceased  was  guilty 
of  contributory  negligence  which  was  continu- 
ous and  was  contemporaneous  and  concurring 
with  the  defendant's  alleged  negligence,  and 
as  such  was  a  proximate  cause  of  the  col- 
lision and  injury.  It  Is  urged  to  be  an  er- 
roneous statement  on  the  ground  that  the 
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charge  abrogated  the  defenae  of  contributory 
negligence,  and  in  such  particular  was  in- 
consistent with  other  portions  of  the  charge; 
that  "contributory  negligence  is  defined  to 
be  where  a  person  injured  has  proximately 
contributed  to  the  Injury  by  bis  want  of  or- 
dinary care,  so  that  but  for  such  want  of 
ordinary  care  on  his  part  the  injury  would 
not  have  been  done."  Much  is  said  In  the 
briefs  concerning  the  doctrine  of  the  last 
clear  chance.  The  charge  with  respect  to 
it  is  not  happily  worded.  Portions  of  It  are 
even  faulty;  but  the  error  Is  not  to  the  de- 
fendant's prejudice.  The  charge  is  that, 
though  the  deceased  may  have  been  guilty  of 
negligence  "contributory  to  the  injury,"  yet 
such  negligence  is  no  defense,  if  the  defend- 
ant discovered  the  deceased's  danger  in  time 
to  have  avoided  the  injury,  and  after  dis- 
covering it  "failed  to  use  reasonable  diligence 
to  prevent  an  accident  but  goes  ahead  reck- 
lessly and  commits  an  injury."  That,  as  ap- 
pears by  the  latter  portion  of  the  charge,  is 
what  the  court  called  the  last  clear  chance. 

[1]  The  doctrine  chiefly  relates  to  proxi- 
mate cause.  What  is  undersf/tod  by  It  Is 
this,  and  as  stated  by  Mr.  Justice  Day  in 
GUbert  v.  Erie  R.  Co.,  97  Fed.  752,  38  C.  C. 
A.  412 :  "That  where  the  plaintlft,  by  his  own 
negligence,  has  placed  himself  in  a  dangerous 
position,  where  injury  is  likely  to  result,  the 
defendant,  with  knowledge,  or  such  notice 
as  is  equivalent  thereto,  of  the  plaintiff's 
danger,  is  bound  to  use  reasonable  care  and 
diligence  to  avoid  Injuring  the  plalntlfF ;  and 
where,  by  the  exercise  of  such  care  be  could 
do  so,  fails  to  avoid  the  Injury,  this  negli- 
gence introduces  a  new  element  Into  the  case, 
and  renders  the  defendant  liable,  because 
such  negligence  becomes  the  direct  and  prox- 
imate cause  of  the  injury."  So  in  29  Cyc. 
530  and  33  Cyc.  864.  In  the  latter :  "Under 
what  Is  commonly  known  as  'the  last  clear 
chance^  doctrine,  or,  as  it  has  been  called,  the 
doctrine  of  'discovered  peril,'  notwithstand- 
ing a  person  Injured  upon  or  near  railroad 
tracks  may  be  guilty  of  contributory  negli- 
gence in  going  into  a  dangerous  position,  the 
railroad  company  is  nevertheless  liable  for 
injuries  which  may  be  avoided  or  lessened 
by  the  exercise  of  ordinary  care  on  its  part 
after  his  peril  is  discovered  and  it  falls  to 
exercise  such  care,  as  where,  after  discover- 
ing the  peril  of  such  person,  it  negligently 
causes  the  Injury  by  falling  to  exercise  prop- 
er care  in  regard  to  slackening  the  speed  of 
the  train,  or  in  stopping  the  train,  or  in  giv- 
ing proper  signals  or  warnings."  It  also  U 
exempllUed  by  notes  to  numerous  cases.  Ann. 
Gas.  1912B,  888,  and  65  L.  B.  A.  418. 

It  is  thus  seen  the  doctrine  applies,  not  as 
in  the  charge  stated  where  the  plaintiff  or 
the  deceased  "was  guilty  of  negligence  con- 
tributory to  the  injury,"  but  where  he,  by  his 
own  negligence,  "placed  himself  In  a  danger- 
ous position,"  "exposed  himself  to  danger" 
where  injury  is  likely  to  result ;  and.  If  the 
other  necessary  elements  are  then  present, 


his  negligence  is  regarded  as  the  remote  and 
the  defendant's  the  proximate  cause  of  the 
injury. 

[2,  3]  When  it  is  said  the  plaintiff's  or  the 
deceased's  negligence  in  fact  contributed  to 
the  Injury,  or,  as  in  the  (jiarge  stated,  was 
"contribbtory  to  the  injury,"  that  necessarily 
implies  that  such  negligence  was  a  direct  and 
not  a  remote  cause;  that  It  was  contempo- 
raneous and  concurring  with  the  defendant's 
negligence  and  as  such  was  a  direct  contrib- 
uting cause,  a  proximate  cause.  The  doc- 
trine does  not  apply  to  Sfuch  a  proposition. 
The  charge  in  such  respect,  viewed  from  the 
standpoint  of  the  doctrine,  Is  faulty  and  un- 
favorable to  the  defendant,  and,  had  the 
court  stopped  there,  would  be  harmful.  But 
the  court  added,  after  discovering  the  de- 
ceased's .danger,  "goes  ahead  recklessly  and 
commits  an  Injury."  That  is,  the  court 
charged  that,  though  the  deceased  may  have 
been  guilty  of  negligence  contributing  to  the 
injury,  yet  If  the  defendant  in  fact  discover- 
ed the  deceased  In  danger,  and  after  such 
discovery  failed  to  use  reasonable  diligence 
to  avoid  injury,  and  went  on  recklessly  and 
committed  the  Injury,  then  contributory 
negligence  was  no  defensa  This,  it  not  In 
words,  in  substance  charged  that  contribu- 
tory negUgrence  is  no  defense  to  an  Injury 
committed  recklessly,  wantonly,  or  willfully, 
thereby  Injecting  an  element  not  essential  to 
the  doctrine  of  the  last  clear  chance.  And 
were  it  not  for  the  last  sentence  of  the 
charge,  "the  party  who  last  has  a  clear  op- 
portunity," eta,  It  might  well  be  assumed 
the  court  had  not  intended  to  apply  that 
doctrine,  but  the  principle,  as  stated  by  Judge 
Cooley  in  2  Cooley  on  Torts  (3d  Ed.)  p.  1442, 
and  generally  recognized,  that  "where  the  con- 
duct of  the  defendant  is  wanton  and  willful, 
or  where  It  Indicates  that  degree  of  Indiffer- 
ence to  the  rights  of  others  which  may  justly 
be  characterized  as  recklessness,  the  doctrine 
of  contributory  negligence  has  no  place  what- 
ever." No  matter  what  the  court  called  it, 
the  last  clear  chance  or  something  else,  never- 
theless that  was  in  fact  the  principle  which 
the  court  gave  the  jury.  But  it  Is  urged  that 
neither  recklessness  nor  wantonness,  nothing 
but  willfulness,  abrogates  the  defense  of 
contributory  negligence ;  and  that  the  charge, 
"goes  ahead  recklessly  and  commits  an  in- 
jury," is  not  equivalent  to  the  statement  of  a 
willful  Injnry. 

[4]  The  authorities  quite  generally  hold, 
as  stated  in  36  Cyc.  1569,  that  "to  constitute 
willfulness,  wantonness,  or  recklessness  with- 
in the  meaning  of  this  rule  (a  willful  or 
wanton  injury)  there  must  be  conduct  mani- 
festing a  reckless  disregard  of  consequences 
under  circumstances  which  indicate  that  the 
acts  done  or  omitted  will  naturally  or  prob- 
ably result  in  Injury.  Thus  it  has  been  held 
that  the  injury  Is  caused  by  recklessness, 
willfulness,  or  wantonness,  within  the  mean- 
ing of  the  above  rule^  •  •  •  where,  after 
the  motorman  sees  a  person  in  peril  on  or 
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near  the  track  ahead,  he  faUs  to  nse  reason- 
able efforta  to  avoid  an  accident,  such  as  to 
give  warning  of  the  car's  approach  and  to 
slacken  the  speed  of  or  stop  the  car."  And 
In  33  Cyc.  858,  that,  "to  constitute  wUlful- 
ness,  wantonness,  or  recklessness  within  the 
meaning  of  this  rule,  mere  negligence  Is  not 
snfflclent,  but  there  must  be  either  a  design 
or  purpose  to  Inflict  Injury,  or  conduct  mani- 
festing a  reckless  disregard  of  consequences 
under  circumstances  where  the  act  done  or 
omitted  would  probably  or  naturally  result 
in  Injury,  or.  In  other  words,  an  act  done  or 
omitted  with  the  consciousness  at  the  time 
that  injury  wUl  naturally  or  probably  result 
therefrom."  Of  course  there  is  a  distinction 
between  willfulness,  wantonness,  and  reck- 
lessness. The  first  Implies  an  act  done  in- 
tentionally, designedly.  The  second  has  vari- 
ous meanings.  As  applied  to  the  subject  in 
hand,  action  without  regard  to  the  rights  of 
others;  a  conscious  failure  to  observe  care; 
a  conscious  Invasion  of  the  rights  of  others ; 
willfully  unrestrained  action.  The  third,  a 
disregard  of  consequences;  an  Indifference 
whether  a  wrong  or  an  injury  la  done  or  not ; 
an  indifference  to  the  rights  of  others  and 
of  natural  and  probable  consequences.  By 
some  courts  recklessness  has  been  held  to 
mean  nothing  more  than  mere  negligence; 
by  others  that  it  means  more.  Many  courts 
in  characterizing  conduct  hold  it  synonymous 
with  and  equivalent  to  wantonness,  and  by 
some  even  to  imply  willfulness.  Much  de- 
pends upon  the  subject  or  the  particular  con- 
duct with  respect  to  which  the  term  is  used. 
In  an  Indictment,  where  intent  is  an  essen- 
tial of  the  charged  ofTense,  a  mere  allegation 
that  the  act  was  done  recklessly  or  wantonly 
of  course  would  not  be  equivalent  to  an  al- 
legation that  It  was  done  willfully  or  inten- 
tionally. So,  tn  a  complaint  founded  on  neg- 
Ugenoe^  an  allegation  that  the  defendant  neg- 
ligently and  recklessly  omitted  or  committed 
the  act  has,  under  the  familiar  rule  that  lan- 
guage is  construed  most  strongly  against  the 
pleader,  been  held  to  mean  nothing  more 
than  an  allegation  of  mere  negligence.  Not 
necessarily  so  with  a  charge. 

[5]  When  the  court  told  the  Jury  that  if 
the  defendant  discovered  the  deceased's  dan- 
ger, and  after  discovering  it  "failed  to  use 
reasonable  diligence  to  prevent  an  accident, 
but  goes  ahead  recklessly  and  commits  an  in- 
jury," certainly  that  told  them  something 
jDore  than  mere  negligence.  Though  it  does 
not  imply  a  willful  or  intentional  Injury,  it 
nevertheless  does  imply  an  injury  committed 
in  disregard  of  probable  consequences  and  of 
the  rights  of  others,  a  conscious  failure  to 
observe  care,  and  Implies  "conduct  manifest- 
ing a  reckless  disregard  of  probable  conse- 
quences under  circumstances  which  indicate 
that  the  acta  done  or  omitted  will  naturally 
or  probably  result  in  injury."  That,  we 
think,  is  the  obvious  meaning  of  the  charge 
and  the  thought  necessarily  conveyed  to  the 
Jury. 


[8]  Wa  do  not'  assent  to  the  pioposltiov 
urged  that  to  abrogate  the  defense  of  con- 
tributory negligence  the  proof  must  show 
that  the  injury  was  committed  willfully,  la 
the  sense  that  it  was  purposely  or  intention- 
ally committed.  It  is  sufficient  If  the  proo« 
shows  a  conscious  failure  to  use  care  and 
conduct  manifesting  a  reckless  disregard  of 
the  rights  of  others  and  of  the  natural  and 
probable  consequences  resulting  from  the 
acts  done  or  omitted. 

[7-9]  The  question,  then.  Is:  Was  there 
evidence  to  render  such  a  charge  applicable? 
We  think  so.  The  deceased  was  not  a  tres- 
passer. He  was  making  such  a  use  of  the 
defendant's  track  and  right  of  way  as  had 
others  and  the  public  generally  for  a  long 
time,  openly,  with  the  knowledge  and  acqui- 
escence of  the  defendant  and  of  Its  employ^ 
operating  trains  along  such  place.  Train 
operatives,  hence,  were  required  to  take  no- 
tice of  such  usage,  to  antldpate  the  probable 
presence  of  persons  on  or  near  the  track 
along  there,  and  to  observe  a  reasonable 
lookout  for  persons  making  such  a  use  of 
the  track  and  timely  to  warn  them  of  the  ap- 
proach of  trains.  True,  the  deceased  himself 
was  required  to  nse  care  commensurate  with 
the  dangers  surrounding  him,  and  to  look 
and  listen,  and  to  be  reasonably  vigilant  to 
avoid  Injury.  The  evidence  shows  he  did 
not  do  that.  As  described  by  some  of  the 
witnesses,  he  walked  listlessly  and  thought- 
lessly along  or  upon  the  track,  apparently 
oblivious  of  danger.  Though  a  boy  but  14 
years  of  age,  yet,  on  this  record,  must  it  be 
said  he  negligently  put  himself  in  a  dan- 
gerous position.  The  engineer,  however,  as 
testified  to  by  himself,  discovered  him  400 
feet  away,  and  saw.  and  watched  him  from 
thence  on  until  he  struck  him.  True,  he  fur- 
ther testified  that  when  he  first  saw  the  boy 
he  could  not  tell  whether  he  was  on  the  track 
on  which  the  train  was  operated,  or  on  the 
other  track,  or  between  the  tracks,  and  that 
the  boy  looked  back,  and  when  the  train  was 
within  a  few  feet  of  him  be  suddenly  step- 
ped or  Jumped  in  front  of  It.  But,  as  testi- 
fied to  by  witness^  for  the  plaintiff,  he  was 
walking  on  and  along  the  track  on  which 
the  train  was  operated  vrith  his  head  down, 
apparently  oblivious  of  danger  and  without 
knowledge  of  its  approadi;  that  no  signals 
were  given  by  the  train  operatives  until 
within  a  few  feet  of  him,  about  the  time  he 
was  struck,  and  that  the  train  was  operated 
at  a  speed  of  from  26  to  30  miles  an  hour, 
and  that  no  effort  was  made  to  stop  or  di- 
minish the  speed  until  the  boy  was  struck; 
and  that  the  train,  if  it  was  running  from  8 
to  10  miles  an  hour,  as  testified  to  by  the 
train  operatives,  could  -  have  been  stopped 
within  20  feet,  and  If  running  25  miles  an 
hour,  within  180  feet.  In  view  of  that  evi- 
dence, together  with  the  evidence  that  the 
engineer  In  fact  discovered  the  boy  400  feet 
away  walking  along  with  his  head  down, 
and  from  thence  on  watched  him  until  be 
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struck  him,  and  made  no  effort  whatever  to 
avoid  the  coUiaion  until  upon  the  boy,  we 
think  the  charge  applicable.  On  that  evi- 
dence, if  believed,  the  conclusion  of  a  reck- 
less and  wanton  injury  was  Justifled;  and, 
as  against  such  an  injury  committed  under 
such  circumstances  and  as  shown  by  that 
evidence^  contributory  negligence  is  no  de- 
fense. Though  it  may  be  more  probable  the 
injury  was  not  committed  in  such  manner, 
but,  aa  testified  to  by  the  engineer,  that  the 
boy,  confused  and  excited,  or  frightened  by 
the  noise  of  the  train  as  it  was  about  to 
pass  him,  suddenly  Jumped  or  stepped  in 
front  of  It,  thinking  it  was  approaching  on 
the  other  track,  yet  that  was  for  the  Jury. 

For  these  reasons  do  we  also  think  no 
error  was  committed  in  refusing  the  defend- 
ant's request  to  direct  a  verdict  in  its  favor, 
and  in  refusing  the  request  that  if  the  train 
made  sufficient  noise  and  sound  to  be  heard 
by  the  deceased  prior  to  the  acddeot,  "and 
if  you  find  from  the  evidence  that  be  could, 
by  the  use  of  ordinary  care,  have  discovered 
the  approach  of  said  train  in  time  to  have 
avoided  his  being  hit  by  is»ld  train,  you  will 
find  for  the  defendant,  even  though  you  may 
find  that  the  bell  was  not  ringing  or  the 
train  was  running  at  an  excessive  rate  of 
speed."  It  is  urged  these  requests  ought  to 
have  been  given  on  the  theory  of  contribu- 
tory negligence.  Since,  as  indicated,  there  is 
evidence  to  show  a  reckless  and  wanton  in- 
Jury,  evidence  to  render  the  charge  Just  con- 
sidered applicable,  then  of  course  were  these 
requests  for  binding  instructions  properly  re- 
fused. 

[10]  The  defendant  further  requested  this: 
"The  engineer  had  a  right  to  assume  that 
Clarence  Jensen  was  in  possession  of  his 
senses  and  faculties,  and  that  as  a  reasonable 
person  he  would  step  out  of  the*  way  of 
harm  before  the  engine  reached  him,  and 
said  engineer  was  under  no  duty  to  attempt 
to  stop  his  train  until  it  was  otherwise  ap- 
parent to  him.  If  you  should  find  from  the 
evidence  that  Clarence  Jensen  was  walking 
down  between  the  track  operated  by  the 
Western  Pacific  Railroad  Company  and  that 
operated  by  the  defendant,  and  that  sudden- 
ly, when  the  train  of  the  defendant  was 
within  6,  8,  or  10  feet  of  him,  he  stepped 
in  front  of  the  said  train,  and  that  he  was 
there  run  over  and  killed  by  said  engine, 
then  yon  are  instructed  that  the  defendant 
is  entitled  to  a  verdict,  and  It  is  Immaterial 
whether  the  bell  of  the  defendant's  engine 
was  ringing  or  whether  the  train  was  run- 
ning at  a  greater  rate  of  speed  than  12  miles 
per  hour."  Complaint  is  made  of  the  refusal 
to  give  it  It  is  especially  urged  this  request 
presented  a  chief  theory  of  the  defense  as  to 
the  cause  of  the  accident  and  that  the  de- 
fendant was  entitled  to  a  submission  of  the 
case  on  that  theory.  The  court,  in  stating 
the  issues,  fully  informed  the  Jury  of  such 
theory,  as  weU  as  of  all  other  pleaded  the- 


ories and  defenses.    The  charge  is  not  want- 
ing In  tliat 

[11-18]  But  the  defendant  argues  that  on 
the  assumed  facts  stated  in  the  request  it 
was  entitled,  as  therein  requested,  to  a  bind- 
ing Instruction  that  the  Jury  render  a  ver- 
dict in  favor  of  the  defendant.  We  think 
not  The  request  erroneously  required  the 
court  to  declare  as  matter  of  law  what  the 
engineer  had  the  right  to  assume  as  to  the 
conduct  of  the  deceased.  Irrespective  of  the 
facts  and  attendant  circumstances.  It  was 
not  restricted  to  the  conditions  and  circum- 
stances even  as  testified  to  by  the  defend- 
ant's witnesses.  It  as  well  applied  to  those 
as  testified  to  by  the  plaintiff's.  Being  un- 
restricted and  unconditioned,  the  defendant, 
to  prevail  as  to  this  assignment,  is  required 
to  successfully  defend  the  request  against 
the  evidence  and  all  reasonable  inferences 
dedudble  therefrom  most  favorable  to  the 
plaintiff.  That  evidence  shows  that  "the  en- 
gineer" in  fact  discovered  the  boy  walking 
on  the  track  in  front  of  the  moving  train, 
with  his  head  down,  apparently  oblivious  and 
unconscious  of  danger  and  of  the  train's  ap- 
proach; that  no  warning  was  given  him; 
and  that  the  train  was  operated  at  a  rate  of 
speed  twice  that  allowed  by  law.  The  effect 
of  the  request  is  that  the  engineer,  regard- 
less of  all  the  facts  and  circumstances  in  ev- 
idence, both  favorable  and  unfavorable  to 
the  plaintiff,  had  the  right  to  assume  that  the 
boy  "would  step  out  of  the  way  of  harm  be- 
fore the  engine  reached  him."  Since,  as  has 
been  seen,  there  is  evidence  to  show  a  reck- 
less and  wanton  injury,  it  necessarily  follows 
it  would  not  have  been  proper  to  hare  given 
this  portion  of  the  request  Under  the  evi- 
dence, at  least  that  most  fiivorable  to  the 
plaintiff,  it  was  a  question  of  fact,  not  of 
law,  what  the  engineer  had  the  right  to  as- 
sume with  respect  to  the  deceased's  leaving 
the  track.  What  was  said  in  L.,  N.  A.  &  C. 
Ry.  Co.  V.  Patchen,  167  111.  204,  47  N.  B.  368, 
may  here  be  said:  "The  question  was  one 
purely  of  fact,  and  whether  the  servants  of 
the  railroad  company  In  charge  of  the  train 
might  assume  one  thing  or  another  was  a 
question  for  the  Jury  to  determine  from  all 
the  evidence,  and  not  a  question  of  law,  and, 
had  the  instruction  submitted  the  question  as 
one  of  fact  It  might  be  sustained,  but  as  the 
instruction  directed  the  Jury,  as  a  question 
of  law,  that  the  servants  of  the  railroad  in 
charge  of  the  train  might  assume  certain 
things  therein  specified  (the  right  to  assume 
that  the  deceased  was  rational  and  that  he 
would  exercise  reasonable  care  and  caution 
to  keep  himself  out  of  danger),  it  was  erro- 
neous." To  the  same  effect  are  C.  &  A,  R.  R. 
Co.  V.  Sanders,  154  111.  531,  39  N.  B.  481: 
Neary  v.  Northern  Pac.  Ry.  Co.,  41  Mont. 
480,  110  Pac  235;  Murrell  v.  Railroad.  105 
Mo.  App.  88,  79  S.  W.  505;  St  Louis,  S.  W. 
Ry.  Co.  V.  Jackson,  91  Ark.  14,  120  S.  W.  15S. 

The  law  does  presume  due  care,  not  neg- 
ligence;   and,  in  the  absence  of  evidence. 
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train  operatirea  may  aasnme  those  about  to 
cross  or  traveling  on  or  along  a  track  will 
exercise  care  for  their  own  safety,  Just  as  the 
traveler  may  assume  train  o];>eratives  will 
use  due  care.  But  a  train  operative  may  not 
excuse  or  Justify  bis.  negligence  on  the  assump- 
tion that  the  traveler,  though  rightfully  on 
or  about  the  track,  will  keep  out  of  the  way 
any  more  than  the  traveler  may  excuse  or 
Justify  his  negligence  on  the  assumption  that 
train  operatives  wlU  look  out  for  him  and  not 
run  over  him.  True,  contributory  negligence 
defeats  a  recovery.  Not  because  the  defend- 
ant's negligence  Is  thereby  excused  or  Justl- 
fled,  but  that  the  plaintiff's  or  the  deceased's 
negligence  is  a  contributing  and  concurring 
cause,  a  proximate  cause  of  the  injury. 
Whether  a  train  operative,  when  he  has  giv- 
en proper  signals  and  is  operating  his  train 
In  a  lawful  and  reasonably  careful  manner, 
may,  on  discovering  a  traveler  on  or  along  the 
track,  assume  he  has  knowledge  of  the  ap- 
proach of  the  train,  and  will  timely  leave  the 
track  Is  dependent  upon  the  particular  facts 
and  circumstances  of  the  situation,  and 
hence  Is  a  question  of  fact,  not  of  law.  Much 
less  may  one  who  has  given  no  such  signals 
and  who  is  operating  his  train  in  an  unlaw- 
ful and  negligent  manner — a  wrongdoer — in- 
dulge in  any  such  legal  presumption.  The 
request  permitted  the  Jury  to  find  that  snch 
a  one,  though  he  discovered  the  deceased 
walking  along  the  track  in  front  of  the  mov- 
ing train,  with  his  head  down  and  apparently 
oblivious  of  danger,  and  though  the  train 
was  operated  in  an  unlawful  and  negligent 
manner,  with  recklessness  and  wantonness, 
nevertheless  could,  regardless  of  these  and  all 
other  facts,  assume  as  matter  of  law — as- 
sume in  all  cases,  no  matter  what  the  facts 
and  circumstances  may  be — ^that  the  travel- 
er, here  the  boy,  would  timely  step  out  of  the 
way.  Such  a  proposition  is  not  sustained  by 
either  law  or  logic.  Since  this  portion  of  the 
request  Is  bad,  the  court  was  Justified  in  re- 
futing the  whole  of  it,  though  other  portions 
may  have  been  proper.  While  the  latter  por- 
tion is  not  as  objectionable  as  the  first,  yet 
the  vice  of  the  whole  request  Is  an  attempt 
to  rule  the  case  on  but  two  propositions  re- 
gardless of  all  others:  First,  if  the  boy  was 
on  the  track,  then  the  engineer  could  assume, 
regardless  of  all  other  facts  and  circum- 
stances, that  he  would  timely  step  out  of  the 
way;  and,  secondly,  If  he  was  not  on  the 
track,  but  between  the  tracks,  and  "suddenly 
stepped  in  front  of  the  engine,"  then  tiiat 
ended  the  case,  regardless  of  whether  he 
stepped  from  a  place  of  safety  into  danger, 
or  of  what  influenced  or  Induced  his  stepping 
in  front  of  the  engine,  and  regardless  of  all 
-other  facts  and  questions.  Here,  again,  the 
request  Is  unrestricted.  It  applies  to  a  toI- 
ontary  as  well  as  an  involuntary  act;  to 
thoughtlessly  and  negligently  stepping  In 
front  of  the  engine  as  well  as  stepping  in 
front  of  it  independently  of  volition  and 
wlJoUy  Induced  by  fright,  excitement,  or  con- 


fusion arising  from  the  suddenness  of  a 
threatened  peril  in  the  creation  of  which 
both  the  deceased  and  the  train  operatives 
were  actors.  The  request  is  so  worded  ttiat 
though  the  engineer  discovered  the  boy  be- 
tween the  tracks  in  a  perilous  situation  there 
walking  along  in  front  of  the  moving  train 
apparently  oblivious  of  danger,  though  no 
warning  was  given,  though  the  train  was  op- 
erated in  an  unlawful,  negligent,  and  reck- 
less manner,  and  though  the  boy,  when  the 
train  was  upon  him,  through  fright  and  ex- 
citement and  independently  of  volition,  sud- 
denly Jumped  or  stepped  In  front  of  instead 
of  away  from  the  train,  yet  that  ended  the 
case.  That  but  seeks  exoneration  by  looking 
to  the  effect  rather  than  the  cause.  In  view 
of  the  evidence,  the  case  is  not  to  be  con- 
trolled by  such  isolated  fact  We  think  the 
request  was  properly  refused. 

[1 7]  Another  assignment  relates  to  evidence. 
A  witness,  after  testifying  that  he  saw  and 
watched  the  boy  walking  along  the  track  as 
the  train  approached  and  attempted  to  warn 
liim,  was  asked  by  plaintiff's  counsel:  "Now, 
what  was  the  appearance  of  the  boy,  at  the 
time  you  had  seen  him  along  the  track,  as  to 
whether  he  realized  the  train  was  coming}" 
This  was  objected  to  on  the  ground  that  it 
was  incompetent.  The  court  ruled:  "He  can 
state  what  his  appearance  was."  Then,  after 
some  argument,  plaintiff's  counsel  propound- 
ed this:  "What  was  the  appearance  of  the 
boy  as  to  noticing,  whether  he  was  noticing 
the  train  or  aware  of  It  or  unconscious  ?" 
This  also  was  objected  to.  The  objection 
was  overruled.  The  witness  answered: 
"Never  took  any  notice  at  all,  Just  like  he 
never  knew  there  was  a  train  around,  going 
along  with  his  hands  In  his  pockets  and  his 
head  down,  going  pretty  near  as  fast  as  he 
could  walk."  We  think  the  question' within 
the  court's  ruling  called  for  competent  evi- 
dence. Fritz  V.  Western  Un.  Tel.  Ca,  26 
Utah,  263,  71  Faa  209.  How  the  boy  appear- 
ed to  others  at  the  time  and  nnder  similar 
circumstances  as  to  his  noticing  or  not  notic- 
ing the  train,  or  as  to  his  apparent  knowl- 
edge of  its  approach  or  the  lack  of  It,  or  his 
apparent  obliviscence  or  realization  of  dan- 
ger, was  some  evidence  tending  to  show  how 
he,  In  such  respect,  appeared  to  the  engineer, 
who  admittedly  discovered  him  400  feet  away 
and  watched  him  from  thence  on  until  he 
struck  him.  The  answer,  in  some  particn- 
lars,  may  not  be  strictly  responslye,  but  no 
motion  was  made  to  strike  it,  or  any  portion 
of  It  On  the  whole,  the  conduct  described 
by  the  answer  Is  as  favorable  to  the  defend- 
ant as  to  the  plaintiff. 

Further  complaint  is  made  on  the  alleged 
ground  that  the  verdict  was  a  chance  verdict 
a  quotient  yerdlct  On  sn<di  ground,  among 
others,  a  new  trial  was  asked.  The  motion 
(as  Is  permissible  nnder  the  statute)  was 
supported  by  afiBdavlts  of  two  Jurors.  It 
was  opposed  by  counter  affidavits  of  the 
same  jurors  ud  by  counter  affldavltB  of 
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the  otber  Jurors.  When  It  was  heard,  all 
the  jnrors  were  raled  in  and  separately  ex- 
amined and  cross-examined  respecting  the 
method  by  which  the  verdict  was  made  up. 
The  two  affidavits  filed  by  the  defendant  in 
a  way  show  a  quotient,  a  chance  verdict 
The  other  affidavits  do  not  The  court  so 
found,  and  overruled  the  motion.  The  find- 
ing is  not  only  supported  by  a  fair  prepon- 
derance of  the  evidence  adduced  on  the  sub- 
ject, but  Is  so  clearly  supported  by  the  over- 
whelming weight  as  hardly  to  Justify  a  con- 
trary finding;  the  statements  contained  In 
the  affidavits  of  the  two  Jurors  being  great- 
ly modified  and  explained  by  their  own 
counter  affidavits  and  by  their  own  testimony. 

Lastly  It  Is  urged  the  court  erred  in  refus- 
ing to  grant  a  new  trial  on  the  alleged  ground 
that  'the  verdict  is  excessive  and  was  ren- 
dered under  the  Influence  of  passion  and 
prejudice.  The  respondent  contends  we,  un- 
der the  Constitution  and  under  numerous 
prior  decisions  of  this  court,  are  powerless 
to  review  this  ruUng. 

[II]  Since  statehood,  and  as  announced  In 
Nichols  V.  Railroad,  28  Utah,  319,  78  Pac. 
866,  it  has  repeatedly  and  uniformly  been 
held  "that  the  amount  of  the  verdict  under 
our  Constitution,  is  a  matter  wholly  within 
the  province  of  the  trial  court  and  Jury;  the 
same  being  a  question  of  fact  Where,  as 
here,  there  Is  any  evidence  to  support  the 
verdict,  we  have  no  power  to  pass  upon  it 
or  to  set  the  verdict  aside  as  being  exces- 
sive." In  Budd  vi  Salt  Lake  City  By.  Ca, 
23  Utah,  615,  65  Pac.  486,  it  was  said  that 
it  was  "useless  to  longer  incumber  the  rec- 
ords with  such  questions  In  such  cases" ;  in 
Burt  V.  Utah  Light  &  P.  Co.,  26  Utah,  157, 
72  Paa  497,  that  this  court  Is  unauthorized 
"to  review  the  evidence  to  determine  wheth- 
er or  not  the  damages  are  excessive."  To  the 
same  effect  are  Braegger  v.  Railroad,  24 
Utah,  391,  68  Pac.  140,  Palmqulst  v.  M.  &  M. 
Supply  Co.,  25  Utah,  267,  70  Pac.  994,  and 
Ballroad  v.  BusseU,  27  Utah,  467,  76  Pac. 
845.  In  these  cases  many  other  prior  cases 
from  this  Jurisdiction  are  cited  to  the  same 
effect  A  rule  so  long  and  so  firmly  settled 
as  this  will  not  now  be  disturbed.  The  ver- 
dict is  for  $7,620.  The  defendant  urges 
that,  while  there  may  be  evidence  to  sup- 
port a  verdict  for  compensatory  damages 
for  some  substantial  amount,  yet  there  is  no 
evidence  to  support  this  verdict,  a  verdict 
for  $7,620.  The  argument  but  amounts  to 
the  claim  that  the  verdict  is  excessive;  that 
the  amount  rendered  is  greater  than  or  in 
excess  of  that  Justified  by  the  evidence.  Of 
course  neither  party  is  entitled  to  our  Judg- 
ment of  what  we,  on  the  evidence,  think  the 
damages  should  be.  We  are  not  the  tribunal 
to  measure  that  or  to  pass  Judgment  on  it, 
and  cannot  review  the  evidence  for  any  such 
purpose. 

'  [II]  Neither  is  either  party  on  that  ques- 
tion entitled  to  the  Judgment  of  the  court 


below  in  a  case  of  tort  tried  to  a  Jury.  Both 
parties,  as  to  that,  are  entitled  to  the  un- 
prejudiced Judgment  of  the  Jury.  That  1» 
exclusively  within  their  province.  Tbeir 
power  and  discretion,  when  properly  exer- 
dsed  and  when  they  have  been  properly  di- 
rected as  to  the  measure  of  damages  and* 
the  mode  of  assessing  It,  may  not  be  inter- 
fered with  merely  because  the  court  above 
or  below  may  think  the  amount  rendered  is 
too  large,  or  even  may  think  it  appears  to 
be  larger  than  the  evidence  apparently  or 
fairly  Justifies.  A  court,  vacating  a  verdict 
and  granting  a  new  trial  by  merely  setting 
up  his  opinion  or  Judgment  against  that  of 
the  Jury,  but  usurps  Judicial  power  and 
prostitutes  the  constitutional  trial  by  Jury. 
Still  the  Jury  cannot  be  permitted  to  go^ 
unbridled  and  unchecked.  Hence  the  Code 
that  a  new  trial  on  motion  of  the  aggrieved 
party  may  be  granted  by  the  court  below 
on  the  ground  of  "excessive  damages  ap- 
pearing  to  have  been  given  under  the  influ- 
ence of  passion  or  prejudice."  Whenever 
that  is  made  to  appear,  the  court  when  its- 
action  is  properly  invoked,  should  require  » 
remission  or  set  the  verdict  aside  and  grant 
a  new  trial.  But,  before  the  court  is  Justi- 
fied to  do  that,  it  should  clearly  be  made  to- 
ap^r  that  the  Jury  totally  mistook  or  dis- 
regarded the  rules  of  law  by  which  the  dam- 
ages were  to  be  regulated,  or  wholly  mis- 
conceived or  disregarded  aU  the  evidence, 
and  by  so  doing  committed  gross  and  palpa- 
ble error  by  rendering  a  verdict  so  enormous 
or  outrageous  or  unjust  as  to  be  attributa- 
ble to  neither  the  charge  nor  the  evidence, 
but  only  to  passion  or  prejudice.  Whether 
a  new  trial  should  or  should  not  be  granted 
on  this  ground,  of  necessity,  must  largely 
rest  within  the  sound  discretion  of  the  trial 
court 

[20]  Still  that  court,  in  such  particular, 
is  not  supreme  or  beyond  reach.  Its  action 
may  nevertheless  be  inquired  into  and  re- 
viewed on  an  alleged  abuse  of  discretion,  or 
a  capricious  or  arbitrary  exercise  of  power 
in  such  respect  Such  a  review  is  not  a  re- 
view of  a  question  of  fact,  but  of  law.  A 
ruling  granting  or  refusing  a  motion  for  a 
new  trial  is  certainly  reviewable  when  th» 
proceedings  with  respect  to  It  are  properly 
preserved  and  presented.  That  has  not  been 
questioned.  Of  course  the  ruling  will  not  be 
disturbed  on  evidence  in  conflict,  or  on  mat- 
ters Involving  discretion.  Yet  our  power  to 
correct  a  plain  abuse  of  discretion  or  undo 
a  mere  capricious  or  arbitrary  exercise  of 
power  cannot  be  doubted. 

We  have  said  this  much,  in  view  of  plain- 
tiff's contention  and  of  opinions  heretofore 
somewhat  loosely  expressed  at  the  bar,  that 
in  a  case  of  tort  tried  to  a  Jury,  no  matter 
how  enormous  or  flagrantly  outrageous  a 
verdict  may  be,  the  trial  court  alone  is  au- 
thorized to  grant  relief;  and  though  that 
court  may,  b;  a  clear  abuse  of  discretlour 
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and  by  an  arbitrary  exerdae  of  power,  bave 
gone  as  wild  as  did  the  Jury  and  suffered 
an  outrageous  and  unjust  rerdlct  to  stand, 
or  on  mere  whimsical  and  capricious  grounds 
set  a  verdict  aside  amply  supported  by  com- 
petent evidence,  yet  we  are  powerless  to  in- 
terfere. We  do  not  so  understand  the  prior 
decisions.  In  all  of  them  where  it  was  said 
this  court  is  not  authorized  to  review  a  ques- 
tion of  excessive  damages,  such  question  be- 
ing one  of  fact,  the  statements  are  qualified, 
except  to  ascertain  "if  there  is  any  evidence 
to  support  the  verdict,"  "except  so  far  as 
may  be  necessary  to  determine  questions  of 
law."  We  reaffirm  that  And  since  an  as- 
signment based  on  a  ruling  alleged  to  have 
been  made  by  an  abuse  of  discretion  or  by  a 
mere  capricious  or  arbitrary  exercise  of  pow- 
er, in  granting  or  refusing  a  new  trial,  pre- 
sents a  question  of  law,  not  of  fact,  we  may 
as  such  review  it 

[21]  Now,  looking  at  the  question  in  band, 
there  is  nothing  to  show  that  this  verdict 
resulted  from  passion  or  prejudice^  and  cer- 
tainly nothing  to  show  the  trial  court.  In 
overruling  the  motion,  abused  his  discretion 
or  acted  capriciously  or  arbitrarily.  The 
only  attempt  to  show  anything  of  that  kind 
is  by  arithmetical  computations  that  the 
cost  of  rearing  a  boy  14  years  of  age  would 
about  equal  his  earnings  and  that  upon  the 
doctrine  of  chances  it  is  not  likely  he,  after 
his  minority,  would  have  jrielded  much,  if 
anything,  to  his  parents  of  any  greater  pe- 
cuniary valua  We  think  no  abuse  of  dis- 
cretion shown  in  overruling  the  motion.   , 

IMt  the  judgment  be  affirmed,  with  costs. 

Mccarty,  C.  J.,  and  FRIOB:,  X,  concur. 


(44  Utab,  ISO) 


STATE  V.  DYB. 


(Supreme  Court  of  Utah.     Feb.  6.  1914.) 

1.  HoHioinx  (I  840*)— Ai>peai^Harmi;es8 
Bbbob— iNOTBxrcnoHS— DsGBEB  or  OmcNss. 
The  court  fully  explained  to  the  jury  the 
different  degrees  oi  homicide,  and,  after  folly 
diarging  on  fint  degree  murder,  instructed  that 
the  offense  of  second  degree  murder,  voluntary 
manslaughter,  and  involuntary  manslaughter 
were  necessarily  included  in  the  offense  of  first 
degree  murder  charged,  and  that  accused  might 
be  convicted  of  any  oSense  so  included,  and  that 
second  degree  murder  was  lower  in  degree  than 
first  degree  murder,  and  voluntary  manslaughter 
lower  uan  second  degree  murder,  and  involun* 
tary  manslaughter  lower  in  degree  than  volun- 
tary manslaughter,  and,  if  there  was  a  rea- 
sonable doubt  as  to  which  of  two  or  more  de- 
grees of  offense  accused  was  guilty  of,  the  jury 
could  only  convict  him  of  the  lowest  oi  such  de- 
grees. The  court  further  instructed  that  every 
person  guilty  of  first  degree  murder  should  suf- 
fer death,  or,  ni>on  the  recommendation  of  the 
Jury,  may  be  imprisoned  at  hard  labor  for  life, 
In  the  court's  discretion.  The  verdict  was  for 
murder  in  the  first  degree  without  any  recom- 
mendation. Held,  In  view  of  the  fact  that  the 
jury  made  no  recommendation  for  life  impris- 
onment, accused  could  not  have  been  prejudiced 


by  the  eoorf •  faUnie  to  instruct  as  to  the  pun- 
ishment appropriate  to  each  degree  of  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §1  716-717,  720;  Dec.  Dig.  i  340.*J 
2.  Cbiminai.    Law    (g    823»)— Cbbdibilitt— 

Testihont  False  ik  Past. 

The  court  instructed  that  if  the  jury  believed 
that  any  witness  bad  willfully  testified  falsely  to 
any  material  facts,  it  could  disregard  the  whole  of 
the  testimony  of  such  witness,  except  as  he  may 
have  been  corroborated  by  credible  witnesses  or 
evidence,  and  further  instructed  that  the  jury 
were  the  exclusive  judges  of  the  facts  ana  of 
the  weight  of  the  evidence  and,  in  weighing  the 
evidence,  could  consider  the  bias  of  any  witness 
and  determine  from  the  facts  what  weight 
should  be  given  to  the  testimony  of  any  witness, 
and  that  it  was  not  bound  to  believe  all  the  wit- 
nesses may  have  testified  to,  but  could  believe 
one  witness  as  against  many,  or  vice  versa,  and 
should  acquit  if,  after  considering  all  of  the  evi- 
dence, it  could  reasonably  explain  the  facts  giv- 
en in  evidence  on  any  reasonable  ground  other 
than  guilt  Held,  that  the  first  instruction 
could  not  have  been  prejudicial  to  accused.! 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  U  1092-1095,  3168 ;  Dec.  Dig. 
i  823.*] 

Appeal  from  District  Court,  Salt  Lake 
County. 

Idellus  M.  Dye  was  convicted  of  first  de- 
gree murder,  and  he  appeals.    Affirmed. 

Soren  X.  Ghrlstensen,  of  Salt  lake  City, 
for  appellant  A.  B.  Barnes,  Atty..  Oen.,  and 
B.  V.  Higgins  and  G.  A.  Iveraon,  Asst  Attya 
Oen.,  for  the  State. 

McCARTT,  C.  J.  The  defendant  was  con- 
victed in  the  district  court  of  Salt  Lake  coun- 
ty of  the  crime  of  murder  in  the  first  degree. 
sSrom  the  judgment  imposing  the  death  pen- 
alty, defendant  has  appealed  to  this  court 

[1]  No  bill  of  exertions  was  prepared  and 
settled  in  the  case;  hence  the  appeal  is  on 
the  judgment  roll  alone.  The  alleged  errors 
assigned  and  discussed  by  defendant  relate 
to  certain  of  the  court's  instructions  to  the 
Jury.  The  alleged  error  most  grievously  com- 
plained of  by  counsel  for  defendant  is  that 
the  court,  in  defining  to  the  Jury  the  different 
deg^rees  of  homicide,  faUed  to  Inform  tbem 
of  "the  punishment  appropriate  to  each." 
The  court  in  Its  charge,  carefully  and  some- 
wliat  elaborately  explained  to  the  Jury  the 
diffoent  degrees  of  homicide  as  defined  and 
fixed  by  the  statute.  After  fully  charging 
them  as  to  first  degree  murder,  the  court 
among  other  things,  instructed  the  Jnry  that : 
"The  offense  of  murder  in  the  second  degree, 
and  of  voluntary  manslaughter,  and  of  In- 
voluntary manslaughter,  are  necessarily  in- 
cluded in  the  offense  charged  in  the  informa- 
tion, and  under  the  laws  of  this  state  the 
defendant  may  be  convicted  of  either  of  such 
offenses  bo  included,  and  you  are  Instructed 
that  murder  in  the  second  degree  Is  lower  in 
degree  than  murder  In  the  first  degree,  and 
that  voluntary  manslaughter  is  lower  In  de- 
gree than  murder  in  the  second  degree,  and 
that  involuntary  manslaughter  is  lower  in 
degree  than  voluntary  manslaughter,  and  if, 
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in  thla  case,  yon  are  sattsfled  from  all  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  has  committed  a  public  ofTense, 
and  there  Is  lu  your  mind  a  reasonable  doubt 
as  to  which  of  two  or  more  degrees  he  is 
guilty,  you  can  convict  blm  of  the  lowest 
of  such  degrees  only."  The  court  also  charg- 
ed the  Jury  In  the  language  of  the  statute  as 
follows :  "Every  person  guilty  of  murder  in 
the  first  degree  shall  sufter  death,  or,  upon 
the  recotnmendatlon  of  the  Jury,  may  be  Im- 
prisoned at  bard  labor  in  the  state  prison  for 
life.  In  the  discretion  of  the  court"  The  Jury 
were  thus  advised  that  the  penalty  for  first 
degree  murder  Is  death,  unless  In  their  ver- 
dict they  recommended  that  the  defendant  be 
imprisoned  in  the  state  prison  at  bard  labor 
for  life ;  and  that  the  court  upon  such  rec- 
ommendation, but  not  otherwise,  could.  In  Its 
discretion,  Imijose  a  sentence  of  Ufe  Imprison- 
ment The  Jury,  notwithstanding  they  were 
tbvB  fully  Instructed  regarding  the  different 
degrees  of  homldde,  and  that  If  they  found 
the  defendant  guilty  of  murder  In  the  first 
degree  the  court,  upon  their  recommendation, 
but  not  otherwise,  could  impose  a  sentence 
of  life  imprisonment,  nevertheless  returned 
a  verdict  of  first  degree  murder  without  such 
a  recommendation.  The  defendant  therefore, 
in  view  of  the  fact  that  the  Jury  by  their  ver- 
dict found  him  guilty  of  first  degree  murder 
and  declined  to  make  such  recommendation, 
could  not  have  been  prejudiced  by  the  failure 
of  the  court  to  state  to  the  Jury  the  penalty 
of  the  lower  degrees  of  homicide.  The  Jury 
having  refused  to  recommend  life  imprison- 
ment, the  lesser  penalty  for  murder  Iq  the 
first  degree,  it  is  not  reasonable  to  suppose 
they  would  have  found  the  defendant  guilty 
of  one  of  the  lesser  degrees  of  homicide  had 
they  been  instructed  what  the  penalty  is  for 
each  of  the  separate  degrees  of  homicide. 
That  assignment  of  error  is  therefore  over- 
ruled. 

[2]  The  giving  of  the  following  Instruction 
is  also  assigned  as  error:  "If  you  shall* be- 
lieve any  witness  has  willfully  testified  false- 
ly to  any  material  fact  In  the  case,  you  are 
at  liberty  to  disregard  the  whole  of  the  testi- 
mony of  such  witness,  except  as  he  may  have 
been  corroborated  by  credible  witnesses  or 
credible  evidence  in  the  case."  An  instruc- 
tion identical  with  the  foregoing  was  given 
in  the  case  of  State  v.  Morris,  122  Pac. 
380,  recently  decided  by  this  court  We 
there  held  that  the  instruction,  considered  In 
connection  with  the  balance  of  the  court's 
charge,  could  not  have  prejudiced  the  de- 
fendant This  doctrine  was  reaflirmed  in 
State  V.  Reese,  135  Pac.  270.  The  court  in 
the  case  at  bar,  as  in  the  Morris  Case,  In- 
structed the  Jury  that  they  were  "the  ez- 
clnsive  Judges  of  the  facts"  and  of  "the 
weight  of  the  evidence";  that  in  weighing 
the  testimony  "you  may  consider  the  bias  of 
any  witness,  if  any  Is  shown,  to  testify  in  fa- 


vor or  against  either  party,"  etc. ;  and  "from 
all  the  facts  and  circumstances  given  in  evi- 
dence before  you  determine  what  welgjit 
ought  to  be  given  to  the  testimony  of  any 
witness.  Ton  are  not  bound  to  believe  all 
the  witnesses  may  have  testified  to,  nor  are 
you  bound  to  believe  any  witness ;  you  may 
believe  one  witness  as  against  many,  or  many 
witnesses  against  one,"  and  'if,  after  an  en- 
tire consideration  and  comparison  of  all  the 
testimony  In  the  case,  you  can  reasonably  ex- 
plain the  facts  given  In  evidence  on  any  rea- 
sonable ground  other  than  the  guilt  of  tbe 
defendant  you  should  acquit  Urn."  On  tbe 
authority  of  the  cases  of  State  v.  Morris,  and 
State  V.  Reese,  supra,  which  we  think  were 
correctly  decided,  this  assignment  is  over- 
ruled. 

Complaint  is  made  of  otiier  portions  of  the 
court's  charge,  but  we  do  not  deem  the  as- 
signments in  such  particulars  of  sofficieBt 
importance  to  require  a  discussion. 

We  find  no  error  in  the  record. 

The  Judgment  is  therefore  affirmed,  wltb 
directions  to  the  trial  court  to  fix  a  day  to 
carry  its  sentence  into  effect 

STRAUP  and  FRIGK,  JJ^  concor. 


(«  Utah,  aoi) 

OHIPMAN  V.  DISTRICT  COURT  OP 

■  FOURTH  JUDICIAL  DIST. 

et  at 

(Supreme  Court  of  Utah.    Feb.  7,  1914.) 

CunaNAi,  Law  (t  260*)— StnnrABT  Cowvio- 
TiON—AppKAi— Record — Servici  of  Notice. 
Where  the  record  sent  up  on  appeal  from 
a  conviction  before  a  justice  of  the  peace  did 
not  contain  proof  of  service  of  the  notice  of 
appeal  on  tbe  county  attorney,  accused  could 
prove  tbe  fact  of  due  service  by  affidavit  in 
tbe  justice's  court  and  have  the  proof  trans- 
mitted to  the  district  court  aa  an  additional 
record,  and  was  not  limited  to  proof  by  indorse- 
ment of  acceptance  of  service  by  the  county  at- 
torney on  the  original  notice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  567-609;  Dec.  Dig.  {  26a»] 

Original  application  for  mandamus  by  Fon 
Chipman  against  the  District  Court  of  the 
Fourth  Judicial  District  of  the  State  of 
Utah,  Honorable  A.  B.  Morgan,  Judge,  to 
compel  the  reinstatement  of  a  dismissed  ap- 
peal from  a  conviction  before  a  Justice  of  the 
peace.     Writ  issued. 

C.  M.  Beck,  of  American  Fork,  and  Geo. 
B.  Hancock,  of  Salt  Lake  City,  for  plain- 
tiff. Grant  C.  Bagley  and  3.  H.  McDonsUI, 
both  of  Provo,  for  defendant 

.  STRAUP,  J.  On  plaintiff's  application  we 
granted  an  alternative  writ  of  mandate  di- 
recting the  Judge  of  the  Fourth  Judicial  dis- 
trict to  reinstate  a  case  dismissed  by  him, 
or  to  show  cause.  Upon  service  of  the  writ, 
the  Judge  answered  and  attempted  to  Justify 
the  dismissal. 
The  plaintiff,  on  the  5th  of  June,  1913,  In 
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a  Justice  court,  on  a  criminal  charge  was 
convicted  In  a  case  wherein  he  was  the  de- 
fendant and  the  state  of  Utah  the  plaintiff, 
and  on  the  7th  of  June  was  adjudged  to  pay 
a  fine  of  |299.  From  that  Judgment  he  pros- 
ecuted an  appeal  to  the  district  court  On 
that  day  he  filed  a  proper  notice  of  appeal 
In  due  form  with  the  Justice.  A  copy  there- 
of was  delivered  to  the  sheriff  of  the  county 
for  service  on  the  county  attorney;  the  at- 
torney representing  the  state.  The  sheriff 
delivered  the  copy  to  the  county  attorney  on 
the  10th  of  June.  On  the  7th  the  defendant 
filed  with  the  Justice  an  undertaking  on  ap- 
peal, which  was  approved  by  the  Justice. 
The  Justice,  at  the  request  of  the  county  at- 
torney, transmitted  a  transcript  of  the  rec- 
ord to  the  district  court  The  case  was  dock- 
eted In  the  district  court  and  placed  on  the 
calendar,  and  the  defendant  ordered  to  ap- 
pear fpr  arraignment  on  the  2d  of  July. 
Before  he  was  arraigned,  be,  on  that  day, 
served  on  the  county  attorney  a  new  notice 
of  appeal  in  due  form,  service  of  which  was 
accepted  by  the  county  attorney,  and  filed  it 
In  the  district  court  The  defendant  was 
thereupon  arraigned  on  that  day  and  enter- 
ed his  plea  of  not  guilty.  The  case  was  set 
for  trial  on  the  9th  of  July.  On  the  8th  the 
county  attorney  moved  a  dismissal  of  the 
appeal  on  the  grounds  that  the  notloe  of 
appeal  was  not  served  on  the  county  attor- 
ney "as  required  by  law";  that  the  transcript 
of  the  record  transmitted  to  the  district 
court  did  not  show  that  the  first  or  any 
notice  was  served  on  the  county  attorney; 
that  the  second  notice  was  uncertain  and  am- 
biguous; and  that  no  undertaking  on  appeal 
was  filed  when  the  second  notice  was  served 
and  filed.  Ko  claim  is  made  that  a  proper 
undertaking  was  not  filed  when  the  first 
notice  was  filed  and  served.  The  defendant 
asked  time  to  make  a  record  in  the  Justice 
court  showing  that  the  first  notice  was  in 
fact  served  on  the  county  attorney,  and  leave 
to  have  such  additional  record  transmitted 
to  the  district  court  That  was  granted 
He  thereupon,  by  afl^davits  filed  in  the  Jus- 
tice court  showed  that  the  county  attorney 
was  served  by  the  sherlfT  with  the  first  no- 
tice on  the  10th  of  June.  The  Justice  trans- 
mitted such  additional  record  and  proof  to 
the  district  court  on  the  14th  of  July.    The 


defendant  also  made  It  appear  in  the  Jus- 
tice court  that  the  county  attorney  was  serv- 
ed with  a  notice  of  appeal  on  the  2d  of  July, 
and  had  such  record  and  proof  also  trans- 
mitted to  the  district  court  A  hearing  on 
the  motion  was  set  for  the  15th  of  July. 
The  motion  was  partly  heard  on  that  day 
and  continued  from  time  to  time  untU  the 
6th  of  October,  when  it  was  further  heard 
and  then  granted,  and  the  appeal  dismissed, 
on  the  grounds  stated  in  the  motion. 

The  statute  gave  the  defendant  the  right 
of  an  appeal  from  the  Justice  court  to  the 
district  court  "at  any  time  within  30  days 
from  the  time  of  the  rendition  of  the  Judg- 
ment" The  statute  further  provides  that 
the  "notice  of  appeal  shall  be  filed  with  the 
Justice  and  a  copy  thereof  shall  be  served  on 
the  county  attorney."  A  prot)er  notice  of 
appeal,  In  due  form,  was  filed  with  the  Jus- 
tice on  the  same  day  the  Judgment  was  ren- 
dered. A  copy  thereof  was  served  on  the 
county  attorney  three  days  thereafter.  The 
record,  as  first  transmitted  to  the  district 
court  did  not  show  service  of  the  notice  on 
the  county  attorney.  The  defendant  how- 
ever, made  proof  in  the  Justice  court  that  the 
notice  was  in  fact  served  on  the  county  at- 
torney by  the  sheriff  on  the  lOtb  of  June, 
three  days  after  the  rendition  of  the  Judg- 
ment and  caused  such  proof  and  additional 
record  to  be  transmitted  to  the  district  court 
Nowhere  is  the  fact  disputed  that  the  coun- 
ty attorney  was  so  served.  He  but  in  effect 
asserted :  "Show  my  Indorsement  of  accept- 
ance of  service  on  the  original  notice."  The 
district  court  looking  at  the  notice,  finding 
no  such  indorsement  and  wholly  disregard- 
ing the  proof  of  service-  as  made  by  the 
defendant  In  the  Justice  court  and  trans- 
mitted to  the  district  court  dismissed  the 
appeal.  That  is  all  there  is  to  this  mat- 
ter. Of  course  the  court  could  not  legally 
deprive  the  right  of  an  appeal  in  any  such 
manner  as  that  The  dismissal  was  wholly 
unauthorized. 

Let  a  permanent  writ  issue  directing  the 
court  below  forthwith  to  vacate  the  order 
dismissing  the  appeal,  to  reinstate  the  case, 
set  it  for  trial,  and  hear  It  on  the  merits. 
Sndi  is  the  order.    No  costs. 

Mccarty,  O.  J.,  and  FRICK,  J.,  concur. 
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FRANEOIN  •t-aL  r.  GBNTES  et  ti.  (Conrt 
of  Appeala  of  Colorado.  Feb.  11,  1914.)  Er- 
ror to  District  Court,  Arapahoe  County;  Charleg 
Cavender,  Judge.  Action  by  Charles  W.  Frank- 
lin and  others  against  Ednard  W.  Center  and 
others.  There  was  a  judgment  for  defendants, 
and  plaintiffs  bring  error.  Affirmed.  Franklin 
&  Tedrow,  of  Denver,  for  plaintiffs  in  error. 
Thomas,  Bryant,  Nye  &  Malbourn,  and  W.  O. 
Danks,  all  of  Dienver,  for  defendants  in  error. 

CUNNINGHAM,  iP.  J.  Plaintiffs  in  error 
brought  their  action  in  the  district  court,  which 
was  in  the  nature  of  a  bill  of  discovery  and  for 
an  accounting  with  reference  to  an  alleged  part- 
nership between  themselves  and  the  individual 
defendants.  The  case  was  tried  to  the  court 
without  a  jury,  and  after  many  days  spent  in 
taking  testimony  and  in  oral  arguments  the 
trial  judge  determined  all  of  the  issues  of  fact 
and  of  law  in  favor  of  the  defendants  in  error, 
and  entered  judgment  accordingly.  There  are 
no  disputed  questions  of  law  involved.  A  re- 
view of  the  facts  and  the  2,000  or  more  folios 
of  evidence  would  be  of  no  possible  benefit  to 
any  of  the  parties  concerned.  We  think  the  evi- 
dence abundantly  supports  the  findings  of  the 
trial  court  that  there  was  no  partnership,  and 
that  the  original  attempt  on  the  part  of  all 
concerned  to  float  a  bond  issue  upon  certain 
irrigation  projects,  and  all  agreements  with 
reference  thereto,  had  been  entirely  abandoned 
by  Mr.  Franklin  and  bis  associates  before  Mr. 
CSenter  and  bis  associates  succeeded,  upon  an 
altogether  different  basis,  in  floating  a  bond 
issue  and  perfecting  the  titles  contemplated  by 
the  original  undertaking.  The  whole  basis  for 
tbe  billrests  upon  the  theory  of  bad  faith  on 
the  part  of  the  individual  defendants  in  error, 
and  especially  Mr.  Center.  The  trial  court 
completely  exonerates  Mr.  Center,  and  we 
think  the  evidence,  supports  the  action  of  the 
trial  judge  in  this  behalf.  The  judgment  of  the 
trial  court  is  affirmed. 


orpo- 
judg- 
ndlt 


SUSSEX  NAT.  BANK  OP  NEWTON  v. 
ADAMS.  (Court  of  Appeals  of  Colorado.  Feb. 
11,  1914.)  Error  to  District  Court,  Denver 
County;  Oeorge  W.  Allen,  Judge.  Action  by 
the  Sussex  National  Bank  of  Newton,  a  coi 
ration,  against  Guy  Adams.  There  was  a  jui 
ment  granting  part  of  plaintiff's  demand,  and 
brings  error.  Beversea  and  remanded,  with  di 
rections.  Frank  E.  Gregg,  of  Denver,  for  plain- 
tiff In  error.  A.  M.  Stevenson,  of  Denver,  for 
defendant  in  error. 

CUNNINGHAM,  P.  J.  Action  on  a  promis- 
sory note.  Defendant,  who  was  one  of  tour  in- 
dorsers,  admitted  his  liability  for  one-fourth 
of  the  whole  amount  represented  by  the  note, 
but  insisted  that,  by  reason  of  an  understand- 
ing or  agreement  with  the  bank,  this  was  the 
extent  of  his  liability.  Verdict  and  judgment 
went  against  defendant  for  that  portion  of  the 
note — that  is  to  say,  for  one-fourth  of  the  whole 
amount,  and  no  more — and  the  bank  brings  the 
case  here  on  error.  The  evidence  shows  con- 
clusively that  defendant  was  liable  for  the  full 
amount  of  the  note  and  interest,  and  the  trial 
conrt  should  have  so  instructed  the  jury,  and 
directed  a  verdict  accordingly.  This  being  the 
situation,  the  numerous  errors  committed  by 
the  trial  judge  in  admitting  improper  evidence 
offered  on  behalf  of  the  defendant,  and  in  ex- 
cluding proper  evidence  offered  on  behalf  of 
the  plaintiff,  need  not  be  considered.  The  judg- 
ment is  reversed,  with  directions  to  the  trial 
court  to  enter  judgment  foi  the  plaintiff  for  the 


full  face  of  the  note,  with  interest,  as  prayed 
for  in  the  complaint,  and  for  costs.  Bcversed, 
with  directions. 


BROOKS  V.  FENIMORB  et  aL  (Supreme 
Court  of  Oklahoma.  Feb.  10, 1014.)  Error  from 
Superior  Court,  Oklahoma  County;  Edward 
Dewees  Oldfleld,  Judge.  Action  between  C.  W. 
Brooks  and  G.  O.  Fenimore  and  others.  From 
the  judgment,  Brooks  brings  error.  Dismissed. 
U.  A.  Kroeger,  of  Oklahoma  City,  for  plaintiff 
in  error.  D.  B.  Welty,  of  Oklahoma  (Aty,  for 
defendants  in  error. 

KANE,  J.  This  cause  comes  on  to  be  beard 
upon  the  motion  to  dismiss  filed  by  tile  defend- 
ant in  error  upon,  among  others,  the  following 
ground:  "That  the  case-made  attached  to  said 
petition  in  error  was  not  served  npon  defendant 
in  error  nor  settled  and  signed  oy  said  trial 
court  within  three  davs  after  the  rendition  of 
the  rulings  and  order  from  which  said  appeal  is 
sought  to  be  perfected,  nor  within  any  extension 
of  time  granted  by  the  trial  conrt  That  said 
case-made  was  not  setUed  and  signed  by  said 
trial  court  within  six  months  after  the  making 
and  the  entry  of  the  rulings  and  orders  of  said 
trial  court,  from  which  rulings  and  order*  said 
plaintiff  in  error  seeks  to  appeal."  The  appeal 
must  be  dismissed  upon  the  (rounds  stated.  All 
the  Justices  concur, 

HARNED  T.  NASH  et  al.  (Supreme  Court 
of  Oklahoma.  Feb.  10,  1914.)  Error  from 
Superior  Court,  Oklahoma  County;  XMward 
Dewees  Oldfield,  Judge.  Action  between  Lee 
Hamed  and  Joseph  Nash  and  Mary  E.  Nash, 
with  A.  Li  Hilpirt  and  J.  T.  Walter  impleaded. 
From  the  judgment,  Hamed  brings  error.  Dis- 
missed. Phihp  £}.  Winter,  of  Oklahoma  CHty. 
for  plaintiff  in  error.  Harris  &  Nowlin,  of 
Oklahoma  City,  for  impleaded  defendants  in 
error. 

KANE,  3.  Thfa  cause  comes  on  to  be  beard 
upon  the  motion  to  dismiss  filed  by  the  defend- 
ants in  error  upon  the  grounds,  among  others, 
that  "the  purported  final  order  and  judgment 
of  the  court  from  which  this  appeal  is  attempted 
to  be  taken  was  made  and  entered  on  the  29th 
day  of  May,  1913,  and  that  no  pnecipe  for  a 
summons  in  error  was  ever  filed  or  issued  by 
this  court  in  said  cause  within  six  month* 
from  said  date;  that  no  summons  in  error  was 
ever  issued  or  served  upon  these  defendants 
or  upon  any  of  the  defendants  in  error  in  said 
action,  nor  has  there  ever  been  any  waiver  of 
such  service  of  said  summons  in  error  or  general 
appearance  entered,  made,  or  filed  by  any  of 
said  defendants  in  error  in  said  action,  and 
that  more  than  six  months  have  elapsed  since 
the  date  of  the  alleged  final  order  or  judgment 
from  whidt  this  purported  appeal  is  taken." 
The  foregoing  grounds  are  sufficient  to  sustain 
the  motion  to  dismiss.  The  motion  to  dismiss 
is  sustained.    All  the  Justices  concur. 


HINBS  T.  MODERN  WOODMEN  OF 
AMERICA  et  al.  (Supreme  Court  of  Okla- 
homa. Feb.  10.  1914.)  Action  by  Maggie  E). 
Hines  against  the  Modem  Woodmen  of  Ajner- 
ica  and  others.  The  judgment  was  reversed, 
with  directions  to  enter  judgment  for  plaintiff 
for  $1,000  (137  Pac.  676),  and  she  moves  to 
tax  all  costs  against  Mary  Redmond.  Ordered 
that  costs  be  taxed  equally  to  Mary  Redmond 
and  plaintiff.  F.  L.  Boynton,  of  Kingfisher, 
fox  plaintiff  in  error.    Binch  &  Bradley  and 
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Oeo.  li.  Bowman,  all  of  Klngfiaher,  tor  defend- 
ants in  error. 

PER  CURIAM.  Maggie  E.  Hinea  haTing 
filed  a  motion  herein  for  an  order  taxing  all  the 
cost*  against  Mary  Redmond,  and  the  same 
having  been  considered,  it  is  ordered  that  under 
■ectiom  6261,  Rev.  L.  1910,  the  costs  should  be 
-eqoally  divided,  and  one-half  taxed  to  Mary 
Eedmond  and  tne  othei*  to  Maggie  E.  Hinea. 


BARRETT  v.  STATE  (Criminal  Court  of 
Appeals  of  Oklahoma.  Feb.  21,  1914.)  Appeal 
from  Coanty  Court,  Hughes  County;  J.  Ross 
Bailey,  Judge.  Irrin  Barrett  was  convicted  of 
a  violation  of  the  prohibitory  law,  and  appeals. 
Affirmed.  Crump  &  Skinner,  of  Holdenville, 
for  plaintiff  in  error.  Chas.  West.  Atty.  Gen., 
and  O.  J.  Davenport,  Asat  Atty.  Oen.,  for  the 
State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  upon  an  information  charging  the  un- 
lawful sale  <^  intoxicating  liquor  to  one  Aaron 
Toby,  and  on  the  27th  day  of  January,  191S,  in 
accordance  with  the  verdict  of  the  jury,  he  waa 
sentenced  to  be  confined  SO  days  in  the  coanty 
jail  and  to  nay  a  fine  of  $100.  No  brief  haa 
been  filed.  We  have  examined  the  information, 
the  instructions  of  the  court,  and  the  judgment 
and  sentence,  and  we  have  discovered  no  error 
which  will  warrant  a  reversal  of  the  judgment 
The  judgment  is  therefore  affirmed.  Mandate 
forthwith. 


COLLINS  V.  CITY  OF  NOWATA.  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Feb.  21, 
1914.)  Appeal  from  County  Court,  Nowata 
Oonnty;  Wm.  F.  Oilluly,  Judge.  Frank  Col- 
lins was  convicted  on  appeal  from  the  police 
court  of  the  city  of  Nowata  to  the  coanty 
court,  of  having  unlawful  posseadon  of  in- 
toxicating liquor  in  violation  of  a  city  ordi- 
nance, and  appeals.  Appeal  dismissed.  Bert 
Van  Leuven,  of  Nowata,  for  plaintiff  in  error. 

PER  CURIAM.  Flaintifl  in  error,  on  appeal 
from  the  police  court  oC  the  dty  of  Nowata, 
was  tried  and  convicted  in  the  county  court  for 
the  unlawful  possession  of  intoxicating  liquor, 
contrary  to  an  ordinance  of  said  dty,  and  he 
waa  sentenced  to  be  confined  for  SO  days  in  the 
city  jail  and  to  pay  a  fine  of  $75.  Aji  appeal 
was  taken  by  filing  in  this  court  on  Mardi  19, 
1913,  a  petition  in  error  with  case-made.  No 
brief  has  been  filed,  and  no  appearance  made. 
It  appearing  that  the  appeal  has  been  abandon- 
ed, sud  appeal  is  dismissed,  and  the  cause  re- 
manded to  the  county  court  of  Nowata  coanty. 
Mandate  forthwith. 


DEER  T.  CITTT  OF  NOWATA.  (Criminal 
Court  of  Appeals  of  Oklahoma.  Feb.  21,  1914.) 
Appeal  from  (bounty  Court,  Nowata  Oonnty; 
Wm.  F.  Gillnly,  Judge.  Elmer  Deer  was  con- 
Ticted,  on  appeal  from  the  police  court  of  the 
«i^  of  Nowata  to  the  county  court,  of  having 
onlawfnl  possession  of  intoxicating  liquor  in 
violation  of  a  city  ordinance,  and  appeals.  Ap- 
peal dismissed.  Bert  Van  Iieuven,  of  Nowata, 
for  plaintiff  in  error. 

PER  CURIAM.  Plaintiff  in  error,  on  appeal 
from  the  police  court  of  the  city  of  Nowata,  was 
tried  and  convicted  in  the  county  court  for  the 
unlawful  possession  of  intoxicating  liquor,  con- 
trary to  an  ordinance  of  said  city,  and  he  was 
sentenced  to  be  confined  -for  IS  days  in  the  dty 
jail  and  to  pay  a  fine  of  $7S.  An  appeal  was 
taken  by  filing  in  this  court  on  March  19,  1913. 
a  petition  in  error  with  case-made.  No  brief 
has  been  filed,  and  no  appearance  made.  It 
appearing  that  the  appeal  has  been  abandoned, 
said  appeal  is  dismissed,  and  the  cause  remand- 
ed to  nie  county  court  of  Nowata  county.  Man- 
date forthwith. 


JUBY  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Feb.  4, 1914.)  Appeal  from 
County  Court,  Tulsa  County;  N.  J.  Gubser, 
Judge.  Al  Jnby  was  convicteid  of  violating  the 
prohibitory  law,  and  appeals.  Reversed.  Da- 
vidson &  Williams,  of  Tulsa,  for  plaintiff  in  er- 
ror.   The  Attorney  General,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  in  the  county  court  of  Tulsa  county 
upon  an  indictment  presented  by  a  grand  jury 
in  the  district  court,  which  was  duly  transfer- 
red from  the  district  court  to  said  county  court, 
wherein  the  defendant  was  charged  with  having 
unlawfully  sold  to  one  Charles  Fine  one  glass 
of  whisky,  and  in  accordance  with  the  verdict 
of  the  jury  he  was  on  the  30  th  day  of  November, 
191^  sentenced  to  be  confined  in  the  county 
jail  for  30  days,  and  to  pay  a  fine  of  $50.  Fi-om 
this  judgment  he  appealed,  by  filing  in  this  court 
on  February  18,  1913,  a  petition  in  error  with 
case-made.  Upon  arraignment  the  defend- 
ant filed  his  duly  verified  motion  to  set  aside  the 
indictment,  which  motion  and  agreed  statement 
of  facts  are  the  same  as  in  the  case  of  Viers 
V.  State,  10  Okl.  Cr.  — ,  134  Pac.  80,  which 
motion  to  set  aside  was  overruled  and  excep- 
tion allowed.  This  presents  the  identical  ques- 
tion passed  upon  in  the  Viers  Case.  For  the 
reasons  given  in  the  opinion  in  that  case,  for  er- 
ror of  the  court  in  overruling  the  motion  to  set 
aside  the  indictment,  the  judgment  of  convic- 
tion is  reversed,  and  a  new  trial  awarded. 

MILLER  T.  TOWN  OF  SHATTUCK. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
29,  1914.)  Appeal  from  County  Court,  Ellis 
County;  A.  L.  Squire,  Judge.  T.  N.  Miller  was 
convicted  of  violating  an  ordinance  of  the  Town 
of  Shattuck,  and  appods.  Affirmed.  Perry  J. 
Morris  and  J.  O.  Aabuchon,  both  of  Shattuck, 
for  plaintiff  in  error.  B.  F.  Bamett,  of  Shat- 
tuck, and  Frank  E.  Ransdell,  Co.  Atty..  of  Ar- 
nett,  for  defendant  in  error. 

PER  CURIAM.  The  plaintiff  in  error,  T.  N. 
Miller,  was  convicted  in  the  justice  of  the  peace 
court  of  the  town  of  Shattuck  on  a  charge  of 
failing  and  refusing  to  pay  an  occupation  tax 
imposed  by  the  town  ordmances  of  the  town 
of  Shattuck,  and  his  punishment  fixed  at  a  fine' 
of  $25  and  costs.  From  the  proof  in  the  record 
it  clearly  appears  that  the  plaintiff  in  error  fail- 
ed and  refused  to  pay  the  license  tax  lawfully 
imposed  by  the  town  ordinance  of  Shattuck,  ap- 
parently on  the  ground  that  the  town  had  no 
right  to  Impose  such  tax.  This  is  one  of  many 
appeals  that  have  no  place  in  this  court.  Town 
ordinances  of  incorporated  towns  that  impose 
a  lawful  license  tax  on  persons  engaged  in  busi- 
ness in  such  towns  should  be  observed,  and  when 
they  are  not  observed,  if  legally  adopted,  the 
penalties  provided  should  be  applied.  This  ap- 
peal is  wholly  without  merit  The  judgment 
is  therefore  amrmed. 

DO^LE  and  FURMAN,  JJ.,  concur. 

MILLS  V.  STATE.  (CWminal  Court  of  Ap- 
peals of  Oklahoma.  Feb.  2,  1914.)  Appeal 
from  Ojunty  Court,  Tulsa  County ;  N.  J.  (Jub- 
ser.  Judge.  Robert  L.  Mills  was  convicted  of 
violating  the  prohibition  law,  and  appeals.  Re- 
versed. Luther  James,  of  Tulsa,  for  plaintiff 
in  error.  Chas.  West,  At^.  Gen.,  and  J.  J. 
Davenport,  Asat  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Upon  an  information  filed 
on  the  8d  day  of  November,  1911,  charging  that 
"on  the  2d  day  of  November,  A.  D.  1911,  Robert 
L.  Mills  did  unlawfully  sell  to  one  Shawnee 
Cbisholm  one  glass  of  whisky,"  the  plaintiff  in 
error  was  tried  and  convicted,  and  in  accordance 
with  the  verdict  of  the  jury  sentenced  to  be  con- 
fined in  the  county  jail  for  90  days  and  pay 'a 
fine  of  $300.  Shawnee  Chisholm,  a  Credi  In- 
dian, was  the  only  witness  for  the  state.  His 
testiinony  indicates  that  he  did  not  have  any 
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direct  recollection  of  the  transaction  charged, 
and  be  was  aslced  by  the  prosecuting  attorney 
the  following  question:  "Q.  Now,  to  refresh 
your  memory,  I  will  ask  you  if  about  five  min- 
utes ago,  in  the  hall,  you  didn't  tell  me  yon 
bought  a  glass  of  whisky  for  which  you  paid 
him  15  cents  at  that  time  at  the  restaurant  in 
Sperry?"  Over  the  defendant's  objection  he  an- 
swered: "A.  No ;  I  did  not  say  I  bought  whisky 
by  the  glass;  I  bought  it  that  way;  I  bought 
50  cents  worth  from  him."  Q.  Did  you  buy  a 
glass  of  whisky  on  that  occasion?  A.  I  don't 
know  whether  I  bought  a  single  glass  or  more,  I 
don't  know."  After  evasive  answers  to  several 
leading  questions,  the  record  shows  that  Mr. 
Crosaland,  who  was  prosecuting  the  case,  said: 
"Judge,  I  think,  if  you  will  put  this  .man  in 
j&a  a  while,  he  will  remember  it"  On  cross- 
examination  he  said  that  he  had  a  fight  with 
the  defendant  Robert  L.  Mills  in  his  restaurant 
that  day  and  then  went  and  had  him  arrested  on 
this  charge ;  that  John  Pritchard,  Aaron  Tyner, 
Ralph  Tyner,  and  Bruce  Shawnee  were  all 
drunk  and  went  with  him  to  the  defendant's 
restaurant,  but  they  did  not  see  him  buy  the 
whisky ;  that  he  swore  out  the  warrant  be- 
cause he  was  mad  at  the  defendant  for  putting 
him  out  of  his  place  of  business;  that  he  had 
not  spoken  a  word  to  the  defendant  since  that 
time.  Robert  L.  Mills,  the  defendant,  as  a  wit- 
ness in  bis  own  behalf,  testified  that  on  the  2d 
day  of  November,  last  year,  the  prosecuting 
witness  came  into  his  place  of  business  in  the 
town  of  Sperry  drunk  and  assaulted  him,  and 
they  had  a  fight  that  resulted  in  the  defendant 
throwing  him  out  of  his  place  of  business,  and 
the  next  day  the  prosecuting  witness  had  him 
arrested  for  assault  and  for  selling  whisky; 
that  he  had  conducted  a  restaurant  In  Sperry 
for  four  years,  had  never  sold  any  whisky  to  the 
prosecuting  witness  or  any  other  person,  and 
did  not  have  a  federal  license  to  sell  whisky.  It 
is  earnestly  insisted  that  the  evidence  is  mani- 
festly insufficient  to  sustain  the  verdict,  and 
that  the  court  erred  in  overruling  a  motion  for 
a  new  trial  for  this  reason.  Considering  the 
contradictory  statements  of  the  complaining 
witness,  and  the  admitted  fact  that  he  made 
complaint  against  the  defendant  because  the  de- 
fendant bad  whipped  him,  we  do  not  think  that 
his  testimony  "was  worthy  of  credence.  The  cas- 
es are  rare  in  which  this  court  will  interfere  to 
disturb  the  judgment  of  the  trial  court,  and  it 
is  only  in  a  case  where  the  verdict  is  clearly 
contrary  to  the  evidence,  or  when,  from  the 
doubtfnl  character  of  the  evidence  against  the 
defendant,  it  is  evident  that  the  jury  were  in- 
fluenced by  passion  or  prejudice,  that  a  new  trial 
will  be  granted.  It  is  our  opinion  that  the  ver- 
dict and  judgment  in  this  case  is  clearly  con- 
trary to  the  evidence.  The  judgment  of  con- 
viction is  therefore  reversed. 


PALMER  V.  CITT  OF  NOWATA.  (OHm- 
inal  Court  of  Appeals  of  Oklahoma.  Feb.  21, 
1914.)  Appeal  from  County  Court,  Nowata 
County ;  Wm.  F.  Gilluly,  Judge.  Frank  Palmer 
was  convicted,  on  appeal  from  the  police  court 
of  the  city  of  Nowata  to  the  county  court,  of 
having  unlawful  possession  of  intoxicating  liq- 
uors In  violation  of  a  city  ordinance,  and  ap- 
peals. Appeal  dismissed.  Bert  Van  Leuven,  of 
Nowata,  for  plaintiff  in  error. 

PER  CURIAM.  Plaintiff  in  error,  on  appeal 
from  the  police  court  of  the  city  of  Nowata,  was 
tried  and  convicted  in  the  county  court  for  the 
unlawful  possession  of  intoxicating  liquor,  con- 
trary to  an  ordinance  of  said  city,  and  he  was 
sentenced  to  be  confined  for  30  days  in  the  city 
jail  and  to  pay  a  fine  of  $50.  An  appeal  was 
taken  by  filing  in  this  court  on  March  19,  1913, 
petition  in  error  with  case-made.  No  brief  has 
been  filed,  and  no  appearance  made.  It  appear- 
ing that  the  appeal  has  been  abandoned,  said 
appeal  is  dismissed,  and  the  cause  remanded  to 


the  coun(7  court  of  Nowata  eonntr. 
forthwith. 


Mandate 


PENNBR  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Feb.  7,  1014.)  Appeal 
from  County  Court,  Beckham  County;  E.  H. 
Gipson,  Judge.  Walter  Penner  was  convicted 
of  violating  the  probibitory  law,  and  app<»Is. 
Affirmed.  D.  W.  Tracy,  of  Sayre,  for  plaintiff 
in  error.  Chas.  West,  Atty.  Gen.,  and  C.  J. 
Davenport,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  tried 
and  convicted  upon  an  information  which 
charged  the  unlawful  sale  of  whisky  to  one  J. 
A.  Mulky  and  on  the  21st  day  of  January,  1013, 
was  sentenced  to  be  confined  in  the, county  jail 
for  a  period  of  150  days  and  to  pay  a  fine  of 
$300.  An  appeal  was  perfected  by  filing  in  this 
court  on  March  6,  1013,  a  petition  in  error  with 
case-made.  After  a  careful  examination  of  the 
various  questions  raised,  we  are  satisfied  that 
under  well-settled  rules,  sustained  and  upheld 
by  the  decisions  of  this  court,  no  error  has  been 
committed  to  the  prejudice  of  the  substantial 
rights  of  the  defendant.  The  judgment  of  the 
county  court  of  BecJcham  county  is  therefore 
affirmed. 


PIERCE  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Feb.  27.  1014.)  Appeal 
from  County  Court,  Garfield  County;  Winfield 
Scott,  Judge.  Lee  Pierce  was  convicted  of  main- 
taining a  place  where  intoxicating  liquors  were 
sold,  and  appeals.  Reversed  and  remanded.  C. 
D.  Roseman,  of  Enid,  for  plaintiff  in  error.  C. 
J.  Davenport,  Asst  Atty.  Gen.,  for  t^e  State. 

PER  CURIAM.  The  plaintiff  in  error,  Lee 
Pierce,  was  convicted  at  the  October,  1912, 
term  of  the  county  court  of  Garfield  county  on 
a  charge  of  maintaining  a  place  wherein  intoxi- 
cating liquors  were  kept  for  the  purpose  of  sale, 
and  his  punishment  fixed  at  a  fine  of  $400  and 
imprisonment  in  the  county  jail  for  a  period  of 
30  days.  The  proof  on  behalf  of  the  state  shows 
that  a  raid  was  made  on  a  place  kept  by  the 

?laintiff  in  error  in  the  town  of  Elnid  on  the 
9th  day  of  May,  1912,  and  two  bottles  of 
whisky  and  some  ten  bottles  of  beer  were  found ; 
that  plaintiff  in  error  was  in  possession  of  the 
premises.  Certain  enforcement  officers  testified 
that  the  place  had  a  reputation  of  being  a  place 
wherein  intoxicating  liquors  were  kept  and  sold; 
that  such  place  had  had  such  reputation  for 
two  years  or  more.  No  proof  waa  offered  on 
behalf  of  the  state  tending  to  show  that  the 
plaintiff  in  error  had  paid  a  special  internal 
revenue  tax,  or  that  he  had  ever  sold  any  intoxi- 
cating liquors  in  this  or  any  other  place.  Proof 
on  behalf  of  plaintiff  in  error  shows  that  he 
had  two  iMttles  of  whisky  and  ten  bottles  of 
beer  in  the  building;  that  he  had  owned  the 
place  from  April  to  May  1st;  that  prior  to 
that  time  the  building  had  been  locked  up  un- 
der a  restraining  order  from  the  courts  on  ac- 
count of  the  fact  that  a  former  owner  bad  been 
selling  intoxicating  liquor  therein.  Plaintiff  in  er- 
ror testified  that  be  went  to  the  place  some  time 
in  April,  and  moved  out  about  the  1st  of  May ; 
that  he  sold  the  place  about  the  8th  or  9th  of 
May  to  a  man  by  the  name  of  King;  that  he 
never  sold  any  intoxicating  liquor  in  the  place, 
and  was  not  maintaining  the  place  for  that 
purpose.  The  proof  disclosed  by  the  record  is 
insufficient  as  a  matter  of  law  to  sustain  the 
conviction.  There  is  not  a  tine  of  testimony 
on  behalf  of  the  state  to  indicate  that  the  plain- 
tiff in  error  ever  sold  liquor  in  the  building,  or 
was  interested  directly  or  indirectly  in  any  sale 
that  had  ever  been  made  therein.  In  fact  there 
is  no  proof  in  this  record  to  indicate  that  any 
sale  ever  had  been  made  in  the  building  during 
the  time  it  was  in  possession  of  plaintiff  in  er- 
ror. The  greater  portion  of  the  testimony  in- 
troduced on  behalf  of  the  state  was  incompetent 
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this  state  prohibits  and  penalizes  the  maintain- 
ing of  a  place  wherein  intoxicating  liquors  are 
kept  for  the  purpose  of  sale.  On  j>roof  that  a 
small  quantity  of  liquor  is  kept  in  the  place 
where  a  person  resides,  where  no  proof  that  the 
special  revenue  tax  had  been  paid  is  offered, 
and  no  proof  of  any  sale  ever  having  been  made 
is  offered,  it  is  asking  a  great  deal  of  a  court  or 
jury  to  send  a  man  to  prison  for  maintaining  a 
place  wherein  such  liquors  are  kept  for  sale; 
m  fact,  it  is  more  than  the  fair-minded  citizen- 
ship of  any  community  demands  or  the  law 
tolerates.  We  think  that  this  judgment  should 
not  be  allowed  to  stand.  The  county  attorney, 
^  he  expects  to  maintain  convictions,  should 
make  out  a  case  that  will  conform  with  the 
rules  of  law.  Unless*  he  can  do  so,  the  county 
should  be  saved  the  expense  of  unnecessary  liti- 
gation. The  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


TUCKER  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Feb.  11,  1914.)  Appeal 
from  Superior  Coart,  Grady  County;  Will 
Iiinn,  Judge.  John  A.  Tucker  was  convicted 
of  violating  the  prohibition  law,  and  appeals. 
Rever&ed.  Barefoot  &  Carmichael,  of  Cbicka- 
sha,  for  plaintiff  in  error.  Tlie  Attorney  Gen- 
eral, for  the  State. 

PER  CURIAM.  This  appeal  is  prosecuted 
from  a  conviction  had  in  the  superior  court  of 
GradT  county,  in  which  plaintiff  in  error  was 
found  guilty  of  onlawfully  having  possession 
of  intoncating  Uqnors.  It  is  a  companion  case 
with  that  of  John  A.  Tucker  v.  State,  9  OkL 
Cr.  555,  132  Fac.  689,  and  presents  the  identi- 
cal question  passed  upon  in  that  case.  For 
the  reasons  given  in  the  opinion  in  that  case, 
the  judgment  of  the  lower  court  ia  reversed, 
and  a  new  trial  awarded,  and  the  cause  re- 
manded to  the  connty  court  of  Grady  county, 
as  tbe  successor  to  the  superior  court  of  Grady 
county  in  all  matters  therein  theretofore  pend- 
ing. 


UPTON  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Feb.  14,  1914.)  Appeal 
from  County  Court,  Tulsa  County ;  N.  J.  Gub- 
ser,  Judge.  Tom  Upton  was  convicted  of  hav- 
ing unlawful  possession  of  liquor,  and  appeals. 
Affirmed.  Flowers  Nelson  and  J.  R,  League, 
both  of  Tulsa,  for  plaintiff  in  error.  Chas. 
West,  Atty.  Gen.,  and  Smith  C.  Matson  and  C. 
J.  Davenport,  Asst  Attys.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Tom 
Upton,   was    convicted   at   the   October,  1912, 


term  of  the  county  court  of  Tulsa  county  on 
a  charge  of  having  unlawful  possession  of  in- 
toxicating liquors  with  intent  to  sell  Uie  same, 
and  bis  punishment  fixed  at  a  fine  of  $250  and 
imprisonment  in  the  county  jail  for  a  period  of 
90  days.  A  careful  reading  of  the  record  in 
this  cause  reveals  no  error  sufficient  to  disturb 
the  judgment  of  the  lower  court  It  is  there- 
fore affirmed. 

WAITS  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Feb.  21,  1914.)  Appeal 
from  County  Ckiart,  Hughes  County.  M.  A. 
Waits  was  convicted  of  a  violation  of  the  pro- 
hibitory law,  and  appeals.  Affirmed.  Crump 
&  Skinner,  of  HoldenvUIe,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  in  the  county  court  of  Hughes  county 
upon  an  information  charging  the  unlawfiU 
sale  of  intoxicating  liquor  to  one  R.  E.  Stiles, 
and  in  accordance  with  tbe  verdict  of  the  jury 
he  was  on  the  20th  day  of  January,  sentenced 
to  be  confined  for  30  days  in  the  county  jail, 
and  to  pay  a  fine  of  $60.  An  appeal  was  tak- 
en by  filing  in  this  court  on  March  16,  1913, 
by  petition  in  error  with  case-made.  No  brief 
has  been  filed,  and  the  Attorney  General  has 
filed  a  motion  to  affirm  for  failure  to  prosecute 
the  appeal.  In  cases  of  this  kind,  we  do  not 
consider  it  the  duty  of  this  court  to  examine 
the  record,  to  determine  whether  or  not  the 
trial  court  erred  in  the  admission  and  rejection 
of  testimony.  We  have  examined  the  record 
proper,  and  find  no  error.  The  motion  to  af- 
firm is  sustained.  The  judgment  is  therefore 
affirmed.     Mandate  forthwith. 


WILSON  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Feb.  4,  19140  Appeal 
from  County  Court,  Love  County;  R,  A.  Kel- 
ler, Judge.  V.  R.  Wilson  was  convicted  of  vio- 
lating tlie  prohibitory  law,  and  appeals.  Af- 
firmed. B.  C.  Logsdon,  of  Marietta,  for  plain- 
tiff in  error.  Tbe  Attorney  General,  for  tbe 
State. 

PER  CURIAM.  V.  R.  WUson,  plaintiff  in  er- 
ror, was  tried  and  convicted  upon  an  informa- 
tion which  charged  the  unlawful  conveyance  of 
intoxicating  liquor,  and  on  the  10th  day  of  Oc- 
tober, 1912,  he  was  sentenced  to  be  confined 
for  30  days  in  the  county  jail,  and  to  pay  a 
fine  of  $50.  Upon  a  careful  examination  of  the 
record,  we  find  no  error  sufficient  to  justify  a 
reversal  of  the  judgment  The  judgment  of 
conviction  is  therefore  affirmed. 
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